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VITTETOW  et  »L  t.  AMES  et  aU 

(Court  of  Appeals  of  Kentucky.  Mar  18, 1899.) 

UatrHT — Failuhb  to  Puid-Nbw  Thial— TJitbx- 
pectbd  Calling  or  Cass. 

1.  It  is  error  to  give  judgment  for  a  greater 
rate  of  Interest  than  6  per  cent.,  though  usury 
is  not  pleaded. 

2.  Defendant  was  entitled  to  a  new  trial  on 
the  ground  of  accident  or  surprise,  where  the 
case  preceding  his  on  the  docket  was  suddenly 
terminated  by  compromise  after  the  trial  there- 
of began,  thus  causing  his  case  to  be  called 
sooner  than  he  or  his  counsel  reasonably  anti- 
cipated, whereby  he  was  prevented  from  being 
present  at  the  trial. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  F.  A  Ames  &  Co.  against  W.  T. 
Vittetow  and  another  on  a  bill  of  exchange. 
Judgment  for  plaintiffs,  and  defendant  O'Bry- 
an  appeals.  Reversed. 

Hill  ft  Hill,  for  appellant  Birkhead  & 
Clements,  for  appellees. 


BURN  AM,  J.  Appellees  Instituted  this 
■nit  against  appellant  and  W.  T.  Vittetow,  as 
drawer  and  acceptor,  respectively,  of  a  bill 
of  exchange  for  $131.90,  dated  April  25,  1895, 
and  due  eight  months  after  date,  bearing  in- 
terest at  8  per  cent  per  annum  after  maturity 
until  paid.  Judgment  was  rendered  against 
Vittetow  by  consent  O'Bryan  answered,  and 
denied  that  he  executed  or  delivered  the  bill 
sued  on.  At  the  June  term  In  1897  the  case 
was  called  for  trial  In  the  absence  of  appel- 
lant his  witnesses,  and  his  chief  attorney. 
The  trial  resulted  In  a  verdict  for  appellees,  on 
which  Judgment  was  rendered  for  the  sum 
sued  for,  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum  from  the  7th  day 
of  April,  1896.  After  the  trial,  and  on  the 
same  day,  appellant  appeared,  and  filed  the 
affidavits  of  himself  and  his  attorney,  and 
moved  the  court  to  set  aside  the  judgment 
and  grant  him  a  new  trial.  The  ground  relied 
on  by  appellant  In  his  affidavit  la  that  the 
reason  that  he  was  not  present  at  the  time  the 
case  was  called  for  trial  was  because  his  at- 
torney bad  Informed  him  on  the  night  previ- 

»  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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ous  that  a  very  heavy  cause  was  then  on  trial, 
which  would  consume  the  greater  part  of  the 
next  day,  and  which,  under  no  circumstances, 
could  be  completed  before  noon,  and  that 
relying  upon  these  representations,  he  did  not 
go  to  the  court  house  until  the  afternoon  ses- 
sion. That  very  unexpectedly,  the  case  be- 
ing tried  was  compromised  and  settled  during 
the  pendency  of  the  trial,  and  that  his  case 
was  suddenly  called,  and  tried  in  his  absence 
and  that  of  his  witnesses  and  main  attorney. 
Appellant  Is  corroborated  by  his  attorney, 
and  also  by  the  affidavit  of  James  0.  Rudd, 
a  party  to  the  suit  that  preceded  that  of  ap- 
pellant on  the  docket  who  says  that  he  in- 
formed appellant  and  hie  attorney,  after  the 
adjournment  of  court  on  the  evening  preced- 
ing the  day  on  which  this  action  was  tried, 
that  it  would  consume  the  greater  portion,  If 
not  all,  of  the  day  to  complete  the  trial  of  the 
case  in  which  he  was  engaged,  aa  it  did  not 
occur  to  him  at  that  time  that  there  would  be 
any  compromise  or  settlement  of  the  case  ex- 
cept in  the  ordinary  course.  It  has  been  fre- 
quently decided  by  this  court  that  it  was  error 
to  give  a  Judgment  for  a  greater  rate  of  in- 
terest than  6  per  cent.,  although  the  plea  of 
usury  was  not  made  by  the  defendant  (see 
Hill  v.  Cornwall  &  Bros.'  Assignee,  95  Ky. 
612,  26  S.  W.  540;  Hart  v.  Hayden,  79  Ky. 
846;  Rudd  v.  Bank,  78  Ky.  513),  and  it  was 
palpable  error  to  have  given  Judgment  for  a 
greater  rate  of  Interest  than  6  per  cent.  It 
seems  to  us  that  upon  the  facts  presented  by 
these  affidavits  the  verdict  and  Judgment 
should  have  been  set  aside,  and  the  case  tried 
upon  its  merits,  as  neither  appellant  nor  his 
counsel  could  have  reasonably  anticipated  that 
the  trial  of  the  case  which  preceded  this  upon 
the  docket  would,  in  the  course  of  the  trial, 
be  suddenly  terminated  by  compromise.  The 
settlement  of  this  action  after  the  trial  had 
begun  was  an  accident  or  surprise  which  ordi- 
nary prudence  could  not  have  guarded  against. 
There  is  no  evidence  of  bad  faith  or  desire  on 
the  part  of  appellant  to  delay  the  trial  of  the 
case,  and  both  he  and  his  attorney  had  rea- 
sonable groundB  to  believe  that  this  action 
could  not  be  reached  before  the  afternoon  of 
the  day  on  which  it  was  set  for  trial,  nor 
would  it  have  been  reached  except  for  the 
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unexpected  compromise  and  settlement  of  the  | 
case  which  preceded  It  We  think  appellant's  J 
motion  for  a  new  trial  should  have  been  sus- 
tained, and  the  judgment  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


SPALDING  v.  TUCKER.* 
(Court  of  Appeals  of  Kentucky.  May  17,  1899.) 

Principal  and  Agent — Notiob  of  Limited  Au- 
thority— Liability  of  Bursty. 
As  one  who  deals  with  an  agent  whose 
powers  he  knows  to  be  limited  does  so  at  bis 
peril,  the  payee  in  a  note  is  not  bound  by  the 
principal's  unauthorized  representation  to  a 
surety  that  the  payee  desired  him  to  sign  the 
note  merely  for  hia  accommodation,  to  enable 
him  to  discount  it  in  bank,  and  that,  if  not 
paid  by  the  principal  at  maturity,  he  would 
take  it  up)  tbe  surety  being  bound  to  take  no- 
tice of  the  fact  that  the  principal's  agency  for 
the  payee  was  a  limited  one. 

Appeal  from  circuit  court,  Boyle  county. 

"Not  to  be  officially  reported." 

Action  by  De  W.  C.  Tucker  against  Clem 
Spalding  on  a  promissory  note.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed.  . 

H.  W.  &  R.  O.  Rives,  for  appellant.  John 
W.  Rawllngs  and  Robert  Harding,  for  appel- 
lee. 

WHITE,  J.  The  appellee,  Tucker,  brought 
this  action  on  a  note  executed  by  appellee  as 
surety  of  one  Bland,  Judgment  having  there- 
tofore been  recovered  against  Bland  In  an  ac- 
tion In  Marlon  county.  The  appellant  in  bis 
answer  admitted  signing  the  note,  but  pleaded 
that  it  was  for  the  accommodation  of  appel- 
lee, to  enable  appellee  to  discount  the  note  In 
bank,  and  thereby  secure  the  money,  and  that 
the  note  was  signed  with  the  express  under- 
standing that,  if  the  note  was  not  paid  by 
Bland  at  maturity,  appellee  would  take  it  up, 
and  In  no  event  would  appellant  ever  be  called 
upon  to  pay  same,  and  appellant  asked  that, 
as  to  him,  the  note  be  canceled.  The  reply 
denied  this  agreement,  but  alleged  that  appel- 
lant signed  the  note  as  surety  of  Bland,  and 
without  any  representations  or  promises  from 
appellee.  On  a  trial  before  a  Jury,  a  verdict 
was  rendered  for  appellee,  and  judgment  was 
entered  thereon.  After  reasons  and  motion 
for  a  new  trial  had  been  overruled,  this  ap- 
peal Is  prosecuted. 

The  grounds  relied  on  for  new  trial  are  that 
the  verdict  is  flagrantly  against  the  evidence, 
and  error  of  the  court  In  refusing  to  instruct 
the  Jury  as  asked  by  appellant.  On  the  issue 
submitted  to  the  Jury  the  evidence  is  conflict- 
ing, and  it  may  be  that  the  verdict  is  not  In 
accord  with  our  Idea  of  tbe  preponderance  of 
the  evidence,  but  it  cannot  be  said  to  be  fla- 
grantly against  the  evidence,  or  unsupported 
by  the  evidence,  and,  unless  it  was,  we  are 
not  authorized  to  disturb  same  for  that  rea- 
son. 


i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


The  appellant  asked  the  court  to  Instruct  the 
jury:  "If  plaintiff,  Tucker,  sent  to  defendant, 
Spalding,  a  message  by  Jack  Bland,  to  Induce 
the  signing  of  the  note,  then  the  rights  of 
Spalding  are  to  be  considered  with  reference 
to  the  message  as  delivered  by  Bland,  even 
though  It  may  have  differed  from  the  one  sent 
by  Tucker."  The  court"  refused  this  instruc- 
tion, but  gave  an  instruction  based  on  the 
theory  of  the  message  as  sent;  that  is,  appel- 
lee sent  a  message  by  Bland,  who  was  the 
principal  In  the  note,  and  appellant,  Spalding, 
signed  tbe  note  on  the  statement  of  Bland  that 
appellant  would  still  be  bound  by  the  mes- 
sages as  sent.  In  the  giving  of  this  Instruc- 
tion, and  refusing  that  offered  by  appellant, 
we  perceive  no  error.  The  doctrine  of  agency 
seems  to  be  that  where  one  deals  with  an 
agent,  whose  powers  he  knows  to  be  limited, 
he  deals  at  bis  peril,  whether  the  limitation 
be  as  to  the  extent  of  the  agenf  s  powers  or  in 
the  mode  of  their  execution.  This  was  direct- 
ly held  in  Craycraft  v.  Selvage,  10  Bush,  696. 
It  Is  manifest  that  the  agency  of  Bland  was 
limited,— very  limited.  He  was  the  principal 
In  the  note,  and  appellant  was  undertaking  to 
become  his  surety  to  tbe  appellee.  This  fact 
itself  must  necessarily  have  given  appellant 
notice  of  the  limited  agency.  There  appears 
no  error,  and  the  Judgment  Is  affirmed. 


NEW  FARMERS'  BANK'S  TRUSTEE  v. 
C0CKRELL.1 
(Court  of  Appeals  of  Kentucky.  May  13,  1899.) 
Assignments  fob  Creditors— Preferred  Claims 
— Lien  to  Secure  Trust  Fund. 
Where  a  fund  held  by  a  bank  as  trustee  has 
been  mingled  with  the  general  assets  of  th" 
bank,  the  beneficiaries  of  the  fund  have  no  lien 
upon  the  assets  of  the  bank  therefor,  and  under 
a  general  assignment  by  the  bunk  for  the  benefit 
of  its  creditors  prior  to  the  act  of  March,  1894, 
regulating  voluntary  assignments,  such  benefi- 
ciaries are  not  entitled  to  priority  in  the  distri- 
bution of  the  assigned  estate. 

Appeal  from  circuit  court,  Montgomery 
county. 

"To  be  officially  reported." 

Action  by  B.  F.  Cockrell,  receiver,  against 
the  trustee  of  the  New  Farmers'  Bank. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Stone  &  Sudduth,  John  O.  Miller,  and  a  P. 
Chenault,  for  appellant  Tyler  &  Apperson. 
for  appellee. 

DU  RBLLE,  J.  William  Mitchell  filed  suit 
in  the  Montgomery  circuit  court  against  tbe 
appellant,  alleging  that  he  had  been  appoint- 
ed, by  order  of  court  In  an  action  in  said 
court  by  Anderson's  administrator  against 
Annie  Dooley  and  others,  as  trustee  and  re- 
ceiver for  the  Hooker  children;  that  a  large 
fund  had  come  into  his  hands,  of  which  be 
had  deposited  two  sums,  aggregating  nearly 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar.  and  formerly  state  reporter. 


Ky.) 


NEW  FARMERS'  BANK'S  TRUSTEE  t.  OOCKBELL. 


$2,300,  In  the  New  Farmers'  Bank,  under,  an 
agreement  that  the  bank  should  repay  him, 
as  such  trustee  and  receiver,  the  amounts 
deposited,  with  Interest;  that  said  funds  were 
deposited  by  him  In  his  trust  capacity,  and 
were  trust  funds  in  the  hand  of  the  bank, 
and  that  he  was  entitled  to  be  paid  the 
amount  of  them  In  full  before  the  general 
creditors  of  the  bank;  that  the  bank  had 
made  a  general  deed  of  assignment  for  the 
benefit  of  its  creditors,  and,  the  trustee  there- 
by appointed  having  failed  to  qualify,  the  ap- 
pellant was  appointed  by  the  court,  and  had 
qualified  and  acted  as  trustee;  that  he, 
Mitchell,  was  nominally  acting  as  receiver 
and  trustee  of  the  Hocker  children,  but  the 
bank  was  the  real  receiver  and  trustee.  A 
demurrer  having  been  sustained  to  the  peti- 
tion, an  amended  petition  was  filed,  alleging 
that  at  the  time  of  Mitchell's  "appointment 
as  such  receiver,  said  bank  was  desirous  of 
obtaining  the  funds  which  had  thus  come  to 
his  hands,  and  was  willing  to  pay  the  afore- 
said interest  thereon  to  obtain  same  as  a 
deposit,  and  at  Its  instance  and  for  its  bene- 
fit plaintiff  was  Induced  and  authorized  to 
seek  said  appointment  as  receiver,  and  to 
qualify  as  such;  plaintiff  at  that  time  being 
cashier  or  president  of  the  said  bank.  Plain- 
tiff states  that  from  the  time  that  said  funds 
were  deposited  in  said  bank  as  aforesaid  un- 
til its  assignment  to  R.  B.  Young,  who  failed 
tQ  qualify,  they  were  recognized  by  said  bank 
and  its  officers  as  trust  funds,  subject  to  the 
control  of  this  court,  and  said  bank  as  the 
real  receiver  and  plaintiff  as  nominal  receiver 
only;  that  said  funds  were,  from  the  time  of 
their  deposit  in  said  bank  as  aforesaid  to  its 
assignment,  carried  on  its  books  to  his  re- 
spective accounts  as  trustee  and  receiver 
aforesaid,  separate  and  distinct  from  all  other 
accounts,  and  so  remain  today."  Mitchell 
having  died,  and  appellee  having  been  ap- 
pointed in  his  place  as  receiver  of  the  fund, 
the  latter  was  substituted  as  plaintiff.  A 
demurrer  to  the  petition  as  amended  was 
overruled,  and,  appellant  standing  by  his  de- 
murrer, it  was  adjudged  that  appellee  should 
recover  the  amounts  claimed,  and  that  they 
were  trust  funds  and  preferred  claims  against 
the  assets  of  the  bank. 

It  is  not  necessary  to  consider  whether  there 
was  inconsistent  pleading  In  the  petition; 
nor,  in  the  view  we  take  of  the  case,  is  it 
essential  to  decide  whether,  under  the  aver- 
ments of  the  petition  as  amended,  the  bank 
was  the  real  trustee  of  the  fund,  though  It 
would  seem  that  the  averments  as  to  the 
deposit,  taken  in  connection  with  the  agree- 
ment to  pay  interest,  would  make  it  a  loan 
by  Mitchell  to  the  bank,  the  money  being 
placed  to  his  credit  as  trustee,  and  showing 
that  the  bank  was  Indebted  In  that  sum  to 
the  trust  fund.  Mills  v.  Swearlngen,  67  Tex. 
270,  8  8.  W.  268.  There  is  no  averment  in- 
dicating that  the  loan  was  in  violation  of  the 
trust,  and  so  known  to  be  by  the  bank.  On 
the  contrary,  the  presumption  from  the  aver- 


ments Is  that  Mitchell  was  authorized  to 
make  an  Investment  or  loan  of  the  fund,  so 
as  to  produce  an  income  for  his  cestuls  que 
trustent,  and  would  have  been  derelict  had  he 
not  done  so.  But,  assuming  that,  by  virtue 
of  the  transaction  stated  in  the  petition  u 
amended,  the  bank  did  become  trustee,  we 
shall  consider  the  question  whether  this  en- 
titled the  beneficial  owners  of  the  fund  to 
subject  the  bank's  assets  to  the  payment  of 
their  claim,  to  the  exclusion  of  the  other 
creditors.  On  behalf  of  appellee  it  is  urged 
that  it  is  unnecessary  to  trace  the  trust  fund 
Into  the  bands  of  the  assignee,  It  being  ad- 
mitted by  the  demurrer  that  the  bank  re- 
ceived it  with  notice  of  the  trust;  that  It 
thereby  became  In  fact  the  trustee,  and  its 
assignee  occupied  no  better  position  with  ref- 
erence to  the  fund  than  the  bank  did;  that, 
having  mingled  this  fund  with  Its  other 
money  and  used  It  In  Its  regular  business, 
the  assets  of  the  bank  were  thereby  increas- 
ed, and  the  cestuls  que  trustent  were  entitled 
to  have  their  money  refunded  out  of  the  as- 
sets in  the  hands  of  the  assignee,  to  the  exclu- 
sion of  the  general  creditors.  In  support  of 
this  contention  counsel  relies  upon  Beach, 
Trusts,  t  689,  where  It  is  said:  "In  a  recent 
case  [Banks  v.  Rice  (Colo.  App.)  45  Pac.  515] 
It  was  held  that  where  one  mingles  money  of 
another  with  his  own,  and  then  expends  the 
fund  thus  created  in  his  own  business  for 
different  purposes,  In  some  of  which  the 
money  cannot  be  traced,  the  law  will  presume 
such  other's  money— It  being  impossible  to 
determine  what  proportion  of  it  was  used  for 
each  purpose— was  all  used  for  purposes  In 
which  it  can  be  traced,  and,  when  that  pur- 
pose was  the  purchase  of  new  stock  for  the 
business,  the  fact  that  the  Identity  of  the 
original  stock  was  changed  by  sale  and  re- 
plenishment is  immaterial,  so  long  as  the  fund 
remains  in  the  business."  Beach,  Trusts,  $ 
700,  and  a  number  of  other  cases,  are  cited 
in  support  of  this  view.  It  is  to  be  observed 
that  in  a  number  of  these  cases  the  trust 
fund  was  lent  in  violation  of  the  trust,  and 
without  authority  to  make  the  loan,  and  with 
knowledge  of  that  fact  on  the  part  of  the 
borrower. 

Especial  reliance  is  placed  upon  the  case  of 
Myers  v.  Board,  51  Kan.  87,  32  Pac.  658.  a 
case  almost  exactly  on  all-fours  with  the  case 
at  bar,  in  which  the  treasurer  of  the  school 
funds  deposited  them  in  a  bank  of  which  he 
was  manager.  The  fund  had  been  mingled 
with  the  funds  of  the  bank,  and  used  in  pay- 
ing its  creditors.  The  bank  assigned,  and 
neither  the  money  nor  any  specific  property 
into  which  it  had  been  converted  could  be 
clearly  traced  In  the  hands  of  the  assignee. 
The  Kansas  court,  after  quoting  2  Story,  Eq. 
Jur.  |  125&,  said:  "The  modern  doctrine  of 
equity,  and  the  one  more  in  consonance  with 
justice,  Is  that  the  confusion  of  trust  property 
so  wrongfully  converted  does  not  destroy  the 
equity  entirely,  but  that  when  the  funds  are 
traced  Into  the  assets  of  the  unfaithful  trus- 
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tee,  or  one  who  has  knowledge  of  the  charac- 
ter of  the  fond,  they  become  a  charge  upon 
the  entire  assets  with  which  they  are  mingled. 
*  *  *  It  would  seem  to  be  immaterial 
whether  the  property  with  which  the  trust 
funds  were  mingled  was  moneys,  or  whether 
It  was  bills,  notes,  securities,  lands,  or  other 
assets.  As  the  estate  was  augmented  by  the 
conversion  of  the  trust  funds,  no  reason  is 
seen,  under  the  equitable  principles  which 
hare  been  mentioned,  why  they  should  not 
become  a  charge  upon  the  entire  estate."  Be- 
fore proceeding  to  consider  whether  this  doc- 
trine is  law  In  Kentucky,  It  may  be  said  that 
it  is  conceded  by  appellant  that.  If  the  money 
could  be  traced,  it,  or  property  in  which  it  had 
been  invested,  could  be  subjected  to  the  pay- 
ment of  appellee's  claim.  It  is  conceded  by 
appellee  that  the  actual  money  cannot  be 
traced,  but  it  is  contended  that  the  fund  is 
traceable  by  reason  of  the  fact  that  It  was 
carried  upon  the  books  of  the  bank  to  the  cred- 
it of  Mitchell  as  trustee.  In  this  there  seems 
to  be  some  confusion.  From  the  allegations 
of  the  petition  we  must  conclude  that  the  mon- 
ey (as  in  the  Kansas  case)  was  used  by  the 
bank  In  its  regular  business,  lent  to  its  cus- 
tomers, and  used  in  paying  its  debts.  The 
fact  that  the  account  stands  upon  the  bank's 
books  in  favor  of  Mitchell  as  trustee  does  not 
in  any  way  identify  the  fund  which  that  ac- 
count shows  that  the  bank  owed  to  Mitchell, 
trustee.  The  fund  is  not  thereby  identified, 
any  more  than  it  would  be  if  Mitchell  had 
used  the  money  In  his  own  business,  expend- 
ing it  in  ways  which  could  not  be  traced,  but 
charging  it  to  himself  upon  his  private  books. 
Whatever  that  account  could  be  made  to  pro- 
duce would  doubtless  be  subject  to  the  trust, 
but  the  keeping  of  such  an  account  does  not 
in  any  way  identify  the  fund.  As  said  by 
Judge  Hlnes  in  Taylor's  Adm'r  v.  Taylor's 
Assignee,  78  Ky.  471,  quoting  from  Williams 
v.  Rogers,  14  Bush,  788:  "Whenever  a  depos- 
it Is  made  In  a  bank,  the  relation  of  debtor  and 
creditor  is  established  between  the  bank  and 
the  depositor,  the  identity  of  the  particular 
money  is  lost,  and  the  relation  between  the 
parties  continues  the  same,  whether  It  is  an 
ordinary  or  time  deposit."  If  Mitchell  had 
deposited  the  fund  to  his  Individual  credit,  the 
bank's  indebtedness  to  him,  or  whatever  could 
be  collected  from  the  bank  upon  that  account, 
If  the  bank  were  Insolvent,  could  be  subjected 
to  the  claim  of  the  beneficiaries,  provided  that 
it  could  be  shown  that  the  indebtedness  of  the 
bank  to  Mitchell  was  created  by  the  loan  of 
their  money;  and  so  whatever  is  realized  up- 
on the  claim  of  the  trustee  for  the  Hbcker 
children  can  be  subjected  to  the  payment  of 
their  claim. 

It  Is  admitted  by  counsel  for  appellee  that 
the  general  rule  before  the  cases  cited  from 
Beach  was  as  stated  in  2  Story,  Eq.  Jur.  { 
1259,  as  follows:  "The  right  to  follow  a  trust 
fund  ceases  when  the  means  of  ascertainment 
fall,  which,  of  course,  is  the  case  where  the 
subject-matter  is  turned  into  money,  and  mix- 


ed and  confounded  in  a  general  mass  of  prop- 
erty of  the  same  description."  And  see  Perry, 
Trusts,  |  841;  Pom.  Eq.  Jar.  1058.  The  three 
cases  from  Wisconsin  which  support  the  doc- 
trine contended  for  by  appellee  have  been 
overruled  by  the  supreme  court  of  that  state 
In  Silk  Co.  v.  Flanders,  68  N.  W.  383.  We 
have  been  cited  to  no  Kentucky  case  changing 
the  rule  laid  down  in  Story.  Ellis  v.  John- 
son, 4  Ky.  Law  Rep.  991,  does  not  appear  to 
do  so.  In  that  case  it  was  held  that  the  trust 
fund  could  be  "distinctly  traced,"  and  from 
the  abstract  it  would  seem  that  It  was  invest- 
ed in  real  estate.  In  Beavan  v.  Bank  (Ky.) 
43  S.  W.  242,  It  appeared  that  bank  stock  was 
taken  by  a  guardian  in  her  own  name,  and 
paid  for  by  check  upon  her  personal  account, 
to  the  credit  of  which  her  individual  money, 
as  well  as  trust  funds,  was  Indiscriminately 
deposited;  and  the  court  held  that  the  trust 
moneys  had  been  so  intermingled  with  her  In- 
dividual money  that  they  could  not  be  dis- 
tinguished. Said  the  court,  through  Judge 
Burnam:  "To  follow  the  money,  however, 
and  Impress  It  with  the  trusts,  as  against  inno- 
cent third  persons,  it  must  be  distinctly  traced, 
and  clearly  proven  to  have  been  Invested  In 
the  security  sought  to  be  subjected;  and  If 
the  trust  fund  has  consisted  of  money,  and  has 
been  mingled  with  other  moneys  of  the  trus- 
tee in  one  mass,  undivided  and  indistinguish- 
able, and  the  guardian  has  made  Investments 
generally  from  the  money  in  his  possession, 
the  cestui  que  trust  cannot  claim  specific  lien 
npon  the  property  or  funds  constituting  the 
Investment.  Hill,  Trustees,  p.  522;  Ferris  v. 
Van  Vechten,  73  N.  Y.  118."  In  King  v.  No- 
land  (Ky.)  45  S.  W.  508,  a  trust  fund  of  $1,600 
was  distinctly  traced  as  being  invested  In  a 
house,  the  title  to  which  was.  taken  In  the 
name  of  the  trustee,  and  in  a  contest  between 
the  cestui  que  trust  and  an  execution  creditor 
it  was  held  that,  so  far  as  that  fund  was  con- 
cerned, the  claim  of  the  cestui  que  trust  was 
superior  to  that  of  the  creditor,  bat  as  to  the 
remainder  of  the  purchase  money,  which  was 
paid  by  check  upon  her  individual  account, 
made  up  of  her  own  funds  and  trust  funds 
Intermingled,  the  rights  of  the  creditor  were 
held  to  be  superior.  Said  the  court  in  that 
case:  "If  the  trustee  has  appropriated  It  to 
his  own  use,  and  mingled  it  with  other  money 
belonging  to  him,  so  that  it  cannot  be  distin- 
guished from  his  own  funds,  and  made  in- 
vestments from  such  common  fond,  creditors 
are  entitled  to  subject  the  property  as  his,  and 
the  cestui  que  trust  can  have  no  specific  lien 
upon  either  the  property  or  the  money  so  in- 
vested. Hill,  Trustees,  522;  Beavan  v.  Bank 
(Ky.)  43  S.  W.  242."  And  see  Robinson  v. 
Woodward  (Ky.)  48  S.  W.  1082;  Woodring 
v.  White,  12  Ky.  Law  Rep.  506. 

In  Bank  v.  Dowd,  38  Fed.  173,  commercial 
paper  was  indorsed  to  the  bank  of  which 
Dowd  became  receiver,  collected,  and  the 
proceeds  mingled  with  other  moneys  of  the 
bank,  instead  of  being  forwarded.  An  equi- 
table lien  was  claimed  on  behalf  of  the  Phil- 
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*delphia  bank.  The  court  held  that,  when 
Dowd's  bank  mingled  the  money  collected 
with  Its  general  funds,  it  was— If  a  breach 
of  trust  was  committed  thereby— a  conver- 
sion of  such  money,  and  the  plaintiff  became 
a  simple  contract  creditor,  with  no  claim  that 
had  a  preference  at  law  over  another  simple 
contract  debt  Said  Seymour,  J.,  delivering 
the  opinion  of  the  court,  in  reference  to  a 
number  of  cases  cited  by  appellee:  "I  look 
look  upon  these  cases  as  introducing  a  new 
principle  Into  the  old  and  well-known  doc- 
trine of  equity,  which,  with  the  greatest  def- 
erence to  the  courts  deciding  them,  I  do  not 
feel  at  liberty  to  follow,  In  advance  of  any 
adjudication  by  the  supreme  court"  A  few 
months  later  the  case  of  Peters  v.  Bain,  133 
D.  S.  670  (10  Sup.  Ct.  354)  was  decided  by  the 
supreme  court.  In  that  case  it  appears  by 
the  syllabus  that:  "The  individual  partners 
In  a  private  bank  were  also  directors  in  a 
national  bank,  and  by  reason  of  their  posi- 
tion became  possessed  of  a  large  part  of  the 
means  of  the  national  bank,  which  they  used 
In  their  own  business.  They  assigned  all 
their  property  to  trustees  for  the  benefit  of 
their  creditors.  The  national  bank  also  sus- 
pended, and  went  Into  the  hands  of  a  receiv- 
er. Held,  that  the  receiver  was  entitled  to 
the  surrender  of  such  of  the  property  as  had 
been  actually  purchased  with  the  moneys  of 
the  bank,  as  he  might  elect  but  that  pur- 
chases made  and  paid  for  out  of  the  general 
mass  could  not  be  claimed  by  the  receiver, 
unless  it  could  be  shown  that  the  moneys  of 
the  bank  in  the  general  fund  at  the  time  of 
the  purchase  were  appropriated  for  that  pur- 
pose." Said  Chief '  Justice  Walte,  deciding 
the  case  In  the  circuit  court:  "The  payments 
were  all,  so  far  as  now  appears,  from  the 
general  fund  then  In  possession  and  under 
the  control  of  the  firm.  Some  of  the  money 
of  the  bank  may  have  gone  into  this  fund, 
but  it  was  not  distinguishable  from  the  rest 
The  mixture  of  the  money  of  the  bank  with 
the  money  of  the  firm  did  not  make  the  bank 
the  owner  of  the  whole.  All  the  bank  could 
in  any  event  claim  would  be  the  right  to 
draw  out  of  the  general  mass  of  money,  so 
long  as  it  remained  money,  an  amount  equal 
to  that  which  had  been  wrongfully  taken 
from  Its  own  possession  and  put  there. 
Purchases  made  and  paid  for  out  of  the  gen- 
eral mass  cannot  be  claimed  by  the  bank, 
unless  it  is  shown  that  its  own  moneys  then 
In  the  fund  were  appropriated  for  that  pur- 
pose. Nothing  of  the  kind  has  been  attempt- 
ed here,  and  It  has  not  even  been  shown  that 
when  the  property  In  this  class  was  pur- 
chased, the  firm  had  In  its  possession  any  of 
the  moneys  of  the  bank  that  could  be  reclaim- 
ed In  specie.  To  give  a  cestui  que  trust  the 
benefit  of  purchases  by  his  trustees,  it  must 
be  satisfactorily  shown  that  they  were  actu- 
ally made  with  the  trust  funds."  When  the 
case  was  appealed,  the  supreme  court,  through 
Chief  Justice  Fuller,  quoted  the  opinion  of 
Mr.  Justice  Bradley  In  Frellnghuysen  v.  Nu- 


gent, 36  Fed.  229,  239:  "Formerly  the  equi- 
table right  of  following  misapplied  money  or 
other  property  into  the  hands  of  the  parties 
receiving  it  depended  upon  the  ability  of 
Identifying  it  the  equity  attaching  only  to 
the  very  property  misapplied.  This  right 
was  first  extended  to  the  proceeds  of  the 
property,  namely,  to  that  which  was  pro- 
cured In  place  of  It  by  exchange,  purchase, 
or  sale;  but  if  It  became  confused  with 
other  property  of  the  same  kind,  so  as  not 
to  be  distinguishable,  without  any  fault  on 
the  part  of  the  possessor,  the  equity  was  lost. 
Finally,  however,  it  has  been  held  the  bet- 
ter doctrine  that  confusion  does  not  destroy 
the  equity  entirely,  but  converts  It  into  a 
charge  upon  the  entire  mass,  giving  to  the 
party  Injured  by  the  unlawful  diversion  a 
priority  of  right  over  the  other  creditors  of 
the  possessor.  This  is  as  far  as  the  rule  has 
been  carried.  The  difficulty  of  sustaining 
the  claim  In  the  present  case  is  that  it  does 
not  appear  that  the  goods  claimed— that  is  to 
say,  the  stock  on  hand,  finished  and  unfin- 
ished—were either  in  whole  or  in  part  the 
proceeds  of  any  money  unlawfully  abstract- 
ed from  the  bank."  The  court  then  said: 
"The  same  difficulty  presents  Itself  here,  and 
while  the  rule  laid  down  by  Mr.  Justice  Brad- 
ley has  been  recognized  and  applied  by  this 
court  (Central  Nat  Bank  v.  Connecticut  Mut. 
Life  Ins.  Co.,  104  U.  S.  64,  67,  and  cases 
cited),  yet  as  stated  by  the  chief  justice, 
'purchases  made  and  paid  for  out  of  the 
general  mass  cannot  be  claimed  by  the  bank, 
unless'  it  Is  shown  that  Its  own  moneys  then 
In  the  fund  were  appropriated  for  that  pur- 
pose.' " 

The  supreme  court  has,  therefore,  carried 
the  doctrine  further  than  it  has  been  carried 
In  any  Kentucky  case  to  which  we  have  been 
cited.  But  the  rule,  even  as  there  stated, 
does  not  sustain  the  contention  of  appel- 
lee. The  same  difficulty  presents  Itself  here. 
It  does  not  appear  by  any  averment  that  any 
of  the  trust  fund  was  contained  In  the  assets 
of  the  bank  which  came  to  the  hands  of  the 
assignee.  The  act  of  March,  1894,  now  in 
force,  had  not  been  passed  at  the  date  of  the 
bank's  assignment  and  does  not,  therefore, 
govern  the  distribution  of  the  estate.  It  fol- 
lows, therefore,  that  the  court  erred  In  over- 
ruling the  demurrer  to  the  petition  as  amend- 
ed, and  the  Judgment  Is,  therefore,  reversed. 


BARBOUR'S  ADM'R  v.  LARUE'S 
ASSIGNEE  et  aU 
(Court  of  Appeals  of  Kentucky.  May  4,  1S99.) 
Assignments  fob  Creditors — Right  or  Assignee 
to  Lije  Insurance  Polict— Insurable 
Interest  or  Creditor. 
1.  Policies  of  life  insurance,  having  no  with- 
drawal or  pecuniary  value  at  the  date  of  a  gen- 
eral assignment  by  the  insured  for  the  benefit 
of  his  creditors,  did  not  pass  thereunder. 

*  Reported  by  Edward  W.  Hines,  Esq.,  of  tits 
Frankfort  bar,  and  formerly  state  reporter. 
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2.  A  creditor,  to  whom  the  debtor  assign*  a 
policy  of  insurance  on  bis  life,  acquires  no  in- 
terest therein  beyond  his  debt,  as  he  has  no  in- 
surable interest  beyond  that. 

Appeal  from  circuit  court,  Larue  county. 

'To  be  officially  reported." 

Action  by  the  assignee  of  L  L  Larue 
against  O.  M.  Barbour  and  others  to  settle 
the  assigned  estate,  and  to  compel  certain  of 
the  defendants  to  surrender  into  court  certain 
Insurance  policies,  or  the  proceeds  thereof,  al- 
leged to  form  a  part  of  the  assigned  estate. 
Judgment  for  plaintiff,  and  O.  M.  Barbour's 
administrator  appeals.  Reversed. 

D.  H.  Smith  and  E.  E.  McKay,  for  appel- 
lant. I.  W.  Twyman,  J.  P.  Hobson,  and  W. 
S.  Pryor,  for  appellees. 

BURN  AM,  J.  This  is  the  second  appeal  in 
this  case.  The  opinion  on  the  former  appeal 
la  reported  in  96  Ky.  326,  28  6.  W.  790.  After 
reciting  the  allegations  of  the  petition,  the 
court  in  that  opinion  says:  "The  only  question 
to  be  determined  in  this  case  is  whether  or  not 
the  policies  of  Insurance  passed  under  the 
deed  of  assignment  for  the  benefit  of  the  cred- 
itors, and  that  necessarily  depends  upon  the 
Intention  of  the  assignor  in  taking  out  said 
policies  of  insurance  on  his  life,  and  as  ex- 
pressed In  said  deed  of  assignment  The  poli- 
cies are  not  before  us,  nor  copies  of  them. 
Their  terms  and  conditions,  and  the  beneficia- 
ries thereof,  are  not  known  to  us,  save  and  ex- 
cept as  stated  in  the  petition  and  amended  pe- 
tition. Whether  or  not  they  were  valuable  as 
assets  would  depend  upon  the  number  of 
premiums  that  hare  been  paid,  the  length  of 
time  they  have  to  run,  and  their  cash  surren- 
der value,  If  any;  assuming  that  they  had 
passed  under  the  general  deed  of  assignment, 
and  that  the  assignor  was  still  living.  Like 
other  choses  in  action,  they  are  subjects  of 
assignment.  They  are  used  daily  in  commer- 
cial transactions  as  a  basis  of  credit,  often  be- 
ing pledged  as  collateral  securities  for  debt 
They  are  not  such  assets  as  may  be  attached 
during  the  life  of  the  assured,  or  sold  under 
execution.  We  must,  however,  for  the  pur- 
pose of  the  demurrer,  assume  the  facts  stated 
In  the  petition  and  amended  petition  are  true. 
The  allegation  therein  that  these  policies  were 
payable  to  the  assignor,  his  order,  or  cred- 
itors, and  that  he  used  them  as  a  basis  of 
credit,  stating  that  he  had  bis  life  insured  for 
the  benefit  of  his  creditors,  coupled  with  the 
language  used  by  him  in  the  deed  of  assign- 
ment, Indicated  that  he  Intended  to  pass  them 
to  his  assignee  for  their  benefit."  On  the  re- 
turn of  the  case  to  the  lower  court,  issue  was 
joined  and  proof  taken,  and  upon  the  final 
hearing  the  court  adjudged  both  policies  to 
the  assignee,  and  from  this  judgment  this  ap- 
peal Is  prosecuted. 

The  testimony  shows  that  on  the  28th  day 
of  August,  1891,  Larue  made  an  assignment  to 
appellee  for  the  benefit  of  his  creditors,  and 
that  be  furnished  a  very  minute  Inventory  of 
the  property  covered  by  the  assignment.  Nei- 


ther of  the  policies  of  insurance  sued  on  was 
included  in  that  Inventory,  but,  following  the 
inventory,  the  deed  provides:  "If  I  have  omit- 
ted to  name  any  property,  accounts,  or  claims 
not  herein  mentioned  in  this  deed,  the  same 
is  hereby  assigned  and  transferred  to  my  as- 
signee for  the  purpose  aforesaid."  And  this 
action  by  the  assignee  to  recover  the  value  of 
these  policies  is  based  upon  this  section  of  the 
deed  of  assignment  The  policy  in  the  Equi- 
table Life  Insurance  Company  of  New  York 
was  assigned  to  Barbour  &  Doherty  on  the 
18th  day  of  September,  1891,  on  the  back  of 
the  policy,  in  these  words:  "Whereas  O.  M. 
Barbour  and  William  Doherty  stand  as  my  se- 
curity for  a  large  amount  of  money,  and  will 
evidently  have  to  pay  the  same,  and  being  un- 
able In  my  financial  condition  to  pay  and  keep 
up  the  premiums,  and  for  value  received,  I 
hereby  transfer  and  assign,  to  Owen  M.  Bar- 
bour and  William  Doherty  the  full  benefit  of 
the  within  policy  No.  518,711.  Given  under 
my  hand  this  18th  day  of  September,  1891. 
L.  L.  Larue."  And  a  fuller  assignment  was 
made  Barbour  &  Doherty  on  the  29th  day  of 
September,  1891.  At  the  time  this  assign- 
ment was  made  Barbour  &  Doherty  were  the 
sureties  In  a  note  for  $2,500  of  Larue.  The 
policy  was  dated  the  5th  day  of  March,  1891. 
and  reads  as  follows:  "The  Equitable  Life  In- 
surance Company,  In  consideration  of  the 
written  and  printed  application  of  this  policy, 
which  is  hereby  made  a  part  of  this  contract, 
and  the  payment  in  advance  of  $167.00,  and 
of  the  annual  payment  of  $167.00,  to  be  made 
thereafter  at  the  office  of  the  society  In  the 
city  of  New  York  on  or  before  the  24th  day  of 
February  in  every  year  during  the  continu- 
ance of  this  contract,  does  promise  to  pay  to 
Lewis  L.  Larue,  his  executors,  administra- 
tors, or  assigns,  at  the  office  of  the  society  in 
the  city  of  New  York,  $5,000.00,  upon  satis- 
factory proofs  of  the  death  of  the  said  Lewis 
L.  Larue,  of  Hodgensville,  in  the  county  of 
Larue  and  state  of  Kentucky."  Larue  died 
on  the  14th  day  of  February,  1892.  It  ap- 
pears from  the  testimony  of  O.  Q.  Oaddie,  the 
local  agent  who  solicited  this  policy,  that  de- 
cedent did  not  have  the  money  to  make  the 
first  payment  in  full  at  the  time  the  policy  was 
issued,  but  that  he  advanced  the  premium  for 
him,  which  was  subsequently  repaid  to  him, 
except  $37,  for  which  he  took  the  note  of  La- 
rue. This  $37  note  was  paid  to  htm  by  the 
assignees,  Barbour  &  Doherty,  after  the  as- 
signment of  the  policy  to  them.  Oaddie  testi- 
fies that  he  applied  to  the  assignee,  Srygley, 
and  that  he  declined  to  pay  it,  referring  him 
to  Barbour  &  Doherty  as  the  proper  persons 
to  pay  same.  The  Kentucky  policy  was  as- 
signed to  the  Hayses  on  the  21st  day  of  Octo- 
ber, 1891.  This  policy  was  issued  on  the  21st 
day  of  February,  1891,  the  contract  therefor 
being  made  by  one  Jesse  L.  Talbott,  as  agent 
for  the  company.  The  amount  of  the  pre- 
mium was  $162.35,  and  in  this  case,  also,  La- 
rue did  not  have  the  money  to  pay  the  pre- 
mhim,  and  It  was  advanced  for  him  by  the 
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agent  of  the  company,  who  took  the  note  of 
Larue  therefor,  payable  to  himself.  Subse- 
quent to  the  assignment  the  Hayses  paid  off 
this  note  to  Talbott,  and  when  the  second  pre- 
mium on  the  policy  fell  due  they  also  paid 
that.   This  policy  recites  "that  It  Is  Issued  in 
consideration  of  the  sum  of  9162.35,  and  of  a 
like  sum  to  be  paid  at  the  home  office  In  the 
city  of  Louisville  on  or  before  the  2d  day  of 
February  in  every  year  thereafter.*'   The  pol- 
icy provided  that  "If  any  premium,  or  part  of 
premium,  or  any  note  given  therefor,  shall  not 
be  paid  on  or  before  the  day  on  which  It  be- 
comes due  at  the  office  of  the  company  m  the 
city  of  Louisville,  or  to  the  agent  producing  a 
receipt  of  the  company  signed  by  the  presi- 
dent or  secretary,  the  policy  shall  then  be- 
come void,  and  Insurance  cease,  without  no- 
tice to  the  insured,  or  parties  Interested  In  this 
policy,  or  holders  thereof:  provided,  however, 
in  case  of  default  of  the  payment  of  the  third 
or  any  subsequent  annual  payment,  then  this 
policy,  without  further  negotiations  or  stipu- 
lations, shall  be  binding  upon  the  company 
for  such  amount  of  nonparticlpating  paid-up 
insurance  as  specified  In  the  table  of  paid-up 
values  indorsed  hereon."   This  policy  further 
recited  "that  it  was  Issued  and  accepted  upon 
the  express  conditions  that  the  said  L.  L. 
Larue  may,  with  the  consent  of  the  company, 
at  any  time  assign  It,  or  before  assignment 
change  the  beneficiaries  therein,  or  make  any 
other  change."   At  the  date  of  the  assignment 
of  this  policy  to  the  Hayses,  they  were  the  se- 
curities of  Larue  for  a  sum  largely  in  excess 
of  the  whole  amount  of  the  policy.   On  the 
30th  day  of  November,  1881,  Larue  made  a 
will,  which,  subsequent  to  his  death,  was  pro- 
bated and  admitted  to  record.   In  the  fourth 
clause  thereof  he  recites:   "Under  the  late 
transfer,  the  estate  that  I  now  hold,  and  am 
entitled  to  as  allotted  by  law,  I  will  and  be- 
queath the  same  to  be  disposed  of  as  follows: 
First,  I  will  to  my  beloved  wife,  Emaline  La- 
rue, all  of  my  personal  property,  of  every 
character  whatever,  that  may  belong  to  me  at 
the  time  of  my  death,  to  become  absolutely 
hers,  and  to  be  disposed  of  by  her  as  she  may 
deem  proper.   Also,  I  will  and  bequeath  to 
her  all  of  my  right  and  interest  in  and  to  a 
homestead  of  $1,000.00,  to  be  disposed  of  as 
she  may  deem  proper.   I  hereby  will  that  H. 
D.  Larue  collect  my  life  Insurance  policy  in 
the  Equitable  Life  Insurance  Company  of 
New  York,  $5,000.00,  pay  to  O.  M.  Barbour 
the  amount  of  his  Hen  on  said  policy,  and  to 
Miss  Lizzie  Dorsey  $1,000.00,  the  amount  of 
her  lien  on  the  homestead  property,  and,  after 
the  payment  of  the  firm  debts  of  Larue  &  Son, 
composed  of  L.  L.  Larue  and  H.  D.  Larue, 
the  balance  to  be  equally  divided  between  my 
two  sons,  H.  D.  Larue  and  W.  L.  Larue.  I 
hereby  name  and  appoint  my  son  H.  D.  Larue 
as  my  executor  to  carry  out  the  provisions  of 
this  my  last  will  and  testament"   On  the 
next  day  thereafter  he  made  this  codicil:  "I 
hereby  amend  and  add  to  my  will,  as  made  on 
the  30th  day  of  November,  1891,  that  my  in- 


surance policy  In  the  Mutual  Insurance  Com- 
pany of  Kentucky,  dated  February  2,  1891, 
for  the  sum  of  $5,000.00,  the  same  held  by  J. 
R.  Hays  and  Elijah  Hays  under  the  transfer 
heretofore  made  by  me,  be  collected  by  them, 
and  the  proceeds  thereof  equally  divided  be- 
tween them.  They  having  paid  large  amounts 
as  my  securities  heretofore,  and  said  policy 
having  been  heretofore  assigned  and  transfer- 
red to  them  by  me,  It  is  my  will  that  they 
have  said  policy  for  their  sole  use  and  benefit, 
their  heirs  and  assigns,  forever."  There  is 
evidence  in  the  record  which  conduces  to 
show  that  decedent,  Larue,  had  been  carry- 
ing policies  of  Insurance  on  his  life  for  a  num- 
ber of  years  before  his  voluntary  assignment 
to  Srygley,  and  that  at  the  time  he  held  poli- 
cies, other  than  those  in  contest  in  this  action, 
wblch  were  permitted  to  lapse  by  nonpayment 
of  premiums.  There  Is  not  a  particle  of  evi- 
dence in  this  record  which  shows  that  he  ever 
contracted  any  new  lndrMedness  subsequent 
to  the  taking  out  of  these  yolicies,  or  that  he 
had  ever  obtained  any  credit  on  the  basis 
thereof. 

The  question  to  be  determined  on  this  ap- 
peal is  whether  either  of  the  policies  of  insur- 
ance in  contest  In  this  action  at  the  time  of 
the  assignment  stood  for  a  tangible,  substan- 
tial, property  right,  having  such  ascertaina- 
ble value  as  to  make  them  an  appreciable  part 
of  the  estate  of  the  decedent  It  is  conceded, 
under  the  terms  of  the  policies,  that  they  had 
no  withdrawal  cash  value,  which  either  La- 
rue or  his  assignee  could  have  realized  from 
the  companies;  and  it  seems  to  us  that  the 
proof  is  absolutely  overwhelming  that  neither 
Larue  nor  his  assignee,  Srygley,  thought  at 
die  time  of  the  assignment  that  they  passed 
thereunder.  This  is  shown  by  the  minute  In- 
ventory of  the  assigned  property  made  out  by 
Larue,  which  does  not  include  the  policies  In 
contest,  and  by  the  fact  that,  subsequently 
thereto,  he  openly  assigned  these  policies  to 
appellants,  and  thereafter  ratified  by  will  the 
disposition  he  had  made  thereof,  and  provid- 
ed for  the  disposition  of  the  overplus  which 
would  belong  to  his  estate  arising  from  the 
New  York  policy  assigned  to  Barbour  & 
Doberty.  He  directed  that  a  part  of  this  sur- 
plus should  be  used  to  pay  off  the  mortgage 
upon  the  homestead,  which  belonged  to  him 
as  exempt  property  under  the  deed  of  assign- 
ment, and  that  the  surplus,  after  this  was 
done,  should  belong  to  his  children.  Larue 
did  not  pay  all  of  the  first  premium  due  on 
either  of  these  policies;  but,  as  the  compa- 
nies received  the  money,  and  the  indebtedness 
for  the  unpaid  premium  was  due  to  the  agents 
in  their  Individual  capacity,  the  companies 
had  no  right  to  cancel  either  of  them  for  the 
nonpayment  of  the  notes  executed  to  their 
ageuts,  Oaddle  and  Talbott.  But  it  is  true 
that  the  Kentucky  policy  would  have  lapsed 
if  appellant  Hays  had  not  paid  the  second 
premium  at  the  date  of  its  maturity,  and  it 
cannot  be  contended  that  the  assignee,  Sryg- 
ley, did  anything,  or  intended  to  do  anything, 
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towards  keeping  alive  either  policy.  He  was 
not  a  creditor  or  surety  of  Larue,  or  In  any 
way  related  to  him.  He  had  no  pecuniary 
Interest  In  Larue,  and,  under  the  deed  of  as- 
signment, the  only  duty  Imposed  upon  him 
was  to  take  charge  of  the  assigned  estate,  con- 
vert it  into  money,  and  distribute  it  among 
the  assignor's  creditors.  There  was  nothing 
in  the  deed  of  assignment  which  authorized 
him  to  use  the  moneys  of  the  estate  to  pay 
the  premiums  due  upon  these  policies  during 
the  bankrupt's  life,  and  to  have  done  so  might 
have  kept  the  estate  unsettled  for  an  indefi- 
nite period,  for  the  mere  purpose  of  speculat- 
ing upon  the  chances  of  the  bankrupt's  early 
death.  Until  these  policies  of  insurance  had 
been  carried  to  that  point  where,  under  the 
terms  of  the  policies  themselves,  they  had  a 
value,  it  does  not  seem  to  us  that  they  can 
be  considered  as  representing  any  real  prop- 
erty right  or  Interest  which  would  pass  to  the 
assignee.  Even  if  he  had  been  authorized 
by  law  to  use  the  estate  assigned  to  him  to 
keep  alive  these  policies,  it  would  have  been 
a  mere  chance  if  the  creditors  profited  there- 
by, as  usually  such  policies,  Instead  of  being 
an  advantage  and  source  of  profit,  are  a  bur- 
den upon  him  who  must  pay  the  premium. 

A  very  similar  question  was  considered  In 
Re  McKlnney,  15  Fed.  536,  decided  In  the 
United  States  district  court  for  the  Southern 
district  of  New  York.  In  that  case  the  court 
said:  "Looking  at  this  policy  as  It  stood  at 
the  time  of  the  bankruptcy,  It  presents  two 
different  elements:  (1)  Its  cash  surrender 
value  at  that  time;  (2)  its  character  as  an  ex- 
ecutory contract,  whereby  the  bankrupt  or 
his  representative  was  to  pay  an  annual  pre- 
mium during  his  life,  and  observe  numerous 
other  conditions  specified  In  the  contract,  and 
the  company,  If  all  these  conditions  were  ob- 
served, was  to  pay  the  sum  of  $3,000  at  his 
death.  The  first  of  these  elements,  the  sur- 
render value  of  the  policy,  arises  from  the 
fact  that  the  fixed  annual  premium  is  much 
in  excess  of  the  annual  risk  during  the  earlier 
years  of  the  policy,— an  excess  made  neces- 
sary in  order  to  balance  the  deficiency  of  the 
same  premium  to  meet  the  annual  risk  during 
the  latter  years  of  the  policy.  This  excess  in 
the  premium  paid  over  the  annual  cost  of  in- 
surance, with  accumulations  of  Interest,  con- 
stitutes the  surrender  value.  Though  this  ex- 
cess of  premiums  paid  Is  legally  the  sole 
property  of  the  company,  still,  in  practical  < 
effect,  though  not  In  law,  It  Is  moneys  of  the 
assured  deposited  with  the  company  In  ad- 
vance to  make  up  the  deficiency  in  later  pre- 
miums to  cover  the  annual  cost  of  insurance, 
Instead  of  being  retained  by  the  assured  and 
paid  by  him  to  the  company  in  the  shape  of 
greatly  Increased  premiums,  when  the  risk  is 
greatest  It  Is  the  'net  reserve'  required  by 
law  to  be  kept  by  the  company  for  the  bene- 
fit of  the  assured,  and  to  be  maintained  to  the 
credit  of  the  policy.  So  long  as  the  policy  re- 
mains in  force,  the  company  has  not  prac- 
tically any  beneficial  Interest  In  It,  except  as 


its  custodian,  with  the  obligation  to  maintain 
it  unimpaired  and  suitably  invested  for  the 
benefit  of  the  insured.  This  Is  the  practical, 
though  not  the  legal,  relation  of  the  company 
to  this  fund.  Beyond  this  Interest  in  the  sur- 
render value,  I  think  nothing  passed  to  the 
assignee  in  bankruptcy  save  the  naked  title 
to  the  policy  in  order  to  make  the  interest 
available.  As  an  executory  contract,  aside 
from  Its  surrender  value,  the  policy  had  no 
pecuniary  value  whatever.  Assuming  that 
the  bankrupt  had  the  average  expectation  nf 
life,  as  a  mere  contract  for  future  insurance 
it  would  be  a  burden,  rather  than  a  benefit, 
to  the  estate;  for,  whatever  might  be  after- 
wards obtained  from  it  (beyond  the  present 
surrender  value),  a  still  greater  sum  must  pre- 
sumably be  paid  out,  In  the  shape  of  future 
premiums  and  Interest,  In  order  to  keep  the 
policy  alive,  since  these  premiums,  with  in- 
terest, on  the  average,  not  only  equal  the 
amount  ultimately  payable,  but  all  of  the  com- 
pany's expenses  and  profits  In  addition.  As 
an  executory  contract,  therefore,  aside  from 
its  surrender  value,  the  policy  was  not  'prop- 
erty' or  'effects.'  but  an  Incumbrance,  which 
the  assignee  would  be  bound  to  reject,  like 
leases  at  an  unfavorable  rent  The  assignee, 
moreover,  could  have  no  right  to  use  the 
moneys  of  the  estate  to  pay  the  premiums  dur- 
ing the  bankrupt's  life,  and  thus  keep  the  es- 
tate unsettled  for  an  indefinite  period,  for  the 
mere  purpose  of  speculating  upon  the  chan- 
ces of  the  bankrupt's  early  death.  The 
speedy  settlement  of  the  estates  of  bankrupts, 
as  contemplated  by  law,  is  incompatible  with 
such  dealings."  Bishop  on  Insolvent  Debt- 
ors (section  175)  says:  "The  assignee  takes 
only  such  rights  as  the  debtor  himself  had  or 
could  assert  at  the  time  of  making  the  as- 
signment." In  the  second  volume  of  May  on 
Insurance  the  author  says:  "The  assignment 
of  a  life  policy  is  not  affected  by  a  prior  gen- 
eral assignment  in  favor  of  creditors,  where 
it  appears  that  the  policy  remained  in  the 
hands  of  the  assignor,  and  never  came  Into 
the  possession  of,  or  was  claimed  by,  the  as- 
signee for  creditors."  See,  also,  Hurlbut  v. 
Hurlbut,  49  Hun,  102,  193,  1  N.  Y.  Supp. 
854.  And  In  the  case  of  Johnson  v.  Alex- 
ander (decided  by  the  supreme  court  of  In- 
diana November  11,  1890)  9  Lawy.  Rep.  Ann. 
660  (s.  c.  25  N.  E.  706),  the  court  said:  "An 
arrangement  is  not  void,  as  a  fraud  on  cred- 
itors, by  which  an  insolvent  debtor,  soon  aft- 
er taking  out  insurance  on  his  own  life,  paya- 
ble at  his  death  to  his  executors,  administra- 
tors, or  assigns,  assigns  the  policy  to  certain  of 
his  creditors  to  secure  the  payment  of  their 
claims,  taking  from  them  an  agreement  to 
pay  the  premiums,  and,  after  deducting  the 
amount  of  such  payments  and  of  their  claims 
from  the  proceeds  of  the  policy,  to  pay  the 
balance  to  his  heirs  or  to  his  order;  and  if 
no  other  disposition  is  made  by  him  the  heirs 
are  entitled  to  such  balance,  as  against  other 
creditors  of  assured,  at  least  where  there  Is  no 
evidence  of  actual  fraud,  or  that  such  cred- 
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ltora  mn  injured  by  the  arrangement."  The 
court  farther  said:  "The  law  favors  the  mak- 
ing of  a  reasonable  provision  by  a  man  for 
his  family  and  those  who  are  dependent  upon 
ulm,  and  it  Is  not  a  violation  of  the  statute, 
and  no  fraud  on  creditors,  for  a  debtor,  though 
insolvent,  to  contribute  and  pay  a  reasonable 
tmount  for  Insurance  for  the  benefit  of  his 
tamily."  In  the  case  of  Bank  v.  Hume,  128 
U.  S.  195,  9  Sup.  Ct.  41,  It  is  held  that  "a 
man  may  rightfully  devote  a  moderate  por- 
tion of  his  earnings  to  insurance  on  his  life, 
and  thus  make  a  reasonable  provision  for  his 
family;  that,  though  he  be  insolvent,  such 
payment  Is  not  a  fraudulent  transfer  of  his 
property;  and  that,  after  his  decease,  his 
creditors  will  have  no  Interest  In  the  policy." 
In  Appeal  of  McCutcheon,  99  Pa.  St.  133,  It 
is  held:  "When  a  person  takes  out  a  policy  of 
insurance  upon  his  own  life  in  his  own  name, 
and  subsequently  assigns  same  to  his  wife, 
child,  or  other  dependent  relative,  the  mere 
fact  that  the  assignor  is  insolvent  at  the  time 
of  making  the  assignment  does  not  warrant 
the  Inference  that  the  assignment  was  a 
fraud  on  creditors."  2  Blgelow,  Frauds,  p. 
129,  says:  "A  debtor,  though  Insolvent,  may 
use  his  earnings  to  pay  for  Insurance  on  his 
life  in  favor  of  his  family." 

At  the  date  of  the  general  assignment  by 
Larue  these  policies  had  no  appreciable  pe- 
cuniary value.  They  represented  no  sum  for 
which  collection  could  have  been  enforced 
from  the  Insurance  companies,  either  by  La- 
rue or  his  assignee.  They  became  valuable 
thereafter  only  by  reason  of  the  failure  in  the 
health  of  assured.  He  had  paid  nothing  on 
the  Kentucky  policy  with  which  his  estate  Is 
chargeable,  and  an  apparently  small  sum  up- 
on that  assigned  to  Barbour  &  Doherty;  and 
as  to  this  policy,  after  providing  for  the  pay- 
ment of  the  debt  on  which  Barbour  &  Do- 
erty  were  sureties,  under  the  will  of  Larue  the 
balance  goes  to  discharge  the  mortgage  debt 
upon  his  homestead  and  to  his  children.  It 
has  been  the  policy  of  this  state  for  many 
years  to  encourage  the  making  of  a  reasona- 
ble provision  by  men  for  their  families,  and 
for  others  interested  in  the  preservation  of 
their  lives,  by  the  taking  out  of  life  Insurance 
for  their  benefit.  As  early  as  1870  the  legis- 
lature enacted  section  665,  Ky.  St,  which  pro- 
vides: "When  a  policy  of  insurance  is  ef- 
fected by  any  person  on  his  own  life,  or  on 
another  life  In  favor  of  some  person  other 
than  himself,  having  an  Insurable  interest 
therein,  the  lawful  beneficiary  thereof,  other 
than  himself  or  his  legal  representatives, 
shah  be  entitled  to  its  proceeds  against  the 
creditors  and  representatives  of  the  person  ef- 
fecting the  same:  provided,  that,  subject  to 
the  statute  of  limitations,  the  amount  of  any 
premiums  for  said  Insurance  paid  In  fraud  of 
creditors,  with  interest  thereon,  shall  Inure 
to  their  benefit  from  the  proceeds  of  the  pol- 
icy,"—thus  clearly  authorizing  any  person  to 
take  out  a  policy  on  his  own  life  for  the  bene- 
fit of  another  having  an  Insurable  Interest 


therein,  and  securing  the  proceeds  thereof  to 
such  beneficiary:  provided,  however,  that  any 
premiums  paid  In  fraud  of  creditors  to  main- 
tain such  policy  should  Inure  to  their  benefit 
from  the  proceeds  of  the  policy.  There  is  no 
contention  here  that  the  premiums  paid  on 
either  of  the  policies  In  controversy  were 
paid  In  fraud  of  the  rights  of  creditors,  and 
it  would  appear  that  there  can  be  no  valid 
reason  why  a  person  could  not  assign  or 
transfer  policies  of  Insurance  already  taken 
out  payable  to  his  estate,  which  had  no  pe- 
cuniary value,  to  any  other  person  having  an 
insurable  interest  In  his  life.  In  our  opinion, 
these  policies  of  insurance  had  no  withdrawal 
or  pecuniary  value  at  the  date  of  the  assign- 
ment, and  did  not  pass  thereunder.  Barbour 
&  Doherty  acquired  no  Interest  in  the  policy 
assigned  to  them  beyond  the  debt  which  It 
was  transferred  to  secure,  as  beyond  this  they 
had  no  insurable  interest  in  the  life  of  the  as- 
sured. For  reasons  indicated,  the  Judgment 
Is  reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 

HOBSON,  J.,  not  sitting. 


STEPHENS,  County  Judge,  et  aL  v.  WILLIS 
et  aU 

(Court  of  Appeals  of  Kentucky.  May  12,  1899.) 
appbal  and  erbob  —  payment  bt  8tockh0ldeb 

Pending  Appbal— Ejtbot  of  Rbvbbsal. 

Where  a  judgment  dismissing  plaintiff's  pe- 
tition, the  effect  of  which. was  to  discharge  an 
attachment  issued  in  the  action,  was  not  super- 
seded for  more  than  a  year,  a  garnishee,  who  in 
the  meantime  had  paid  to  defendant  the  amount 
garnished  in  his  hands,  cannot,  on  the  reversal 
of  the  judgment,  be  required  to  account  to  plain- 
tiff therefor. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  the  Brooks-Waterfleld  Company 
against  H.  P.  Stephens,  county  judge,  and 
others,  to  attach  certain  money  alleged  to  be 
due  from  Samuel  Baker  to  B.  E.  Willis. 
From  the  Judgment  certain  defendants  appeal. 
Reversed. 

Robert  C.  Simmons,  for  appellants.  J.  W. 
Bryan,  for  appellees. 

BTJRNAM,  J.  In  January,  1892,  B.  E.  Wil- 
lis sued  Samuel  Baker,  alleging  that  he  was 
a  secret  partner  of  Baker  in  a  contract  for 
building  a  turnpike  road  made  by  Baker  with 
the  board  of  commissioners  of  Kenton  county, 
and  alleging  that  there  was  due  him  as  his 
share  of  the  profits  in  the  venture  1252.54, 
for  which  he  sought  judgment  against  Baker. 
In  the  same  proceeding  he  sought  to  garnish 
in  the  bands  of  the  board  of  county  commis- 
sioners of  Kenton  county  a  fund  of  20  per 
cent,  of  the  contract  price,  which  he  alleged 
had  not  been  turned  over  to  Baker.  The  or- 
der of  attachment  which  Issued,  and  which 

i  Reported  by  Edward  W.  Hines,  Esq.,  ot 
the  Frankfort  bar,  and  formerly  state  reporter. 
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wis  served  upon  the  defendant  commission- 
ers, only  sought  to  attach  $  171.77,  and  $30, 
estimated  costs.  Baker  denied  the  alleged 
partnership  and  grounds  of  attachment.  The 
commissioners  filed  a  separate  answer,  In 
which  they  said  that  the  turnpike  road  had 
not  been  completed  under  the  contract  made 
with  Baker,  and  the  20  per  cent,  retained  by 
them  for  the  completion  of  the  work  was  not 
due.  Upon  the  trial  of  that  case  judgment 
was  rendered,  in  October,  1892,  dismissing 
plaintiff's  petition.  An  appeal  was  prose- 
cuted to  this  court,  and  the  judgment  was 
reversed  in  March,  1896  (29  S.  W.  872),  and 
remanded  with  directions  for  settlement  of 
the  partnership.  No  supersedeas  bond  was 
attempted  to  be  executed  by  appellant  until 
October,  1898,  about  a  year  after  the  entry 
of  the  judgment  in  the  court  below.  The 
commissioners  were  not  made  parties  to  the 
appeal,  and  no  copy  of  the  supersedeas  was 
served  upon  them.  Upon  the  return  of  the 
case  plaintiff  (Willis,  appellant  therein)  asked 
for  a  reference  to  the  commissioner  to  settle 
the  partnership,  but  no  steps  were  taken  un- 
der the  order  previous  to  the  institution  of 
this  suit  by  the  Brooks-Waterfleld  Company, 
In  which  they  seek  to  attach  In  the  hands  of 
the  fiscal  court  of  Kenton  county,  whom  they 
allege  to  be  the  successors  of  the  board  of 
commissioners,  the  money  due  from  Baker  to 
Willis,  which  had  been  garnished  In  their 
hands  in  the  original  action  to  satisfy  a  judg- 
ment for  $300  and  costs,  on  which  execution 
had  Issued  and  been  returned  "No  property 
found."  The  appellee  Bryan  intervened  In 
this  action,  alleging  that,  as  attorney  for  Wil- 
lis in  the  suit  against  Baker,  he  had  a  lien 
upon  any  judgment  that  might  be  recovered 
from  Baker  for  a  fee  of  $75.  To  this  suit 
appellants  answered  that  they  owed  Baker 
nothing  at  the  time  the  original  attachment 
was  served  upon  them,  because  at  that  date 
Baker  had  not  completed  his  contract,  and 
that  upon  its  final  completion,  in  August,  1894, 
they  had  paid  over  to  Baker  the  balance  due 
upon  that  contract;  alleged  that  they  had  in 
their  hands  at  that  date  other  funds  belong- 
ing to  Baker  more  than  sufficient  to  have 
settled  the  garnishee  for  $171.77  and  $30  costs 
served  upon  them,  and  that  these  funds  were 
retained  by  them  until  after  the  judgment  dis- 
missing the  suit  of  Willis  against  Baker;  and 
they  pleaded  that  this  judgment  was  a  final 
order  determining  that  Willis  had  no  claim 
against  Baker,  and  no  supersedeas  bond  was 
executed  suspending  the  operation  of  the  judg- 
ment for  more  than  a  year,  and  that  during 
this  Interval,  upon  the  demand  of  Baker,  they 
had  paid  over  to  him  the  balance  due  him; 
and  they  rely  upon  that  judgment  as  a  bar 
to  this  proceeding.  Several  additional  and 
supplemental  petitions  were  filed  In  this  ac- 
tion, and  finally,  upon  submission  upon  the 
pleadings,  it  was  adjudged  that  Willis  recover 
of  Baker  $252,  with  Interest,  and  that  the  at- 
tachment be  sustained.  The  fiscal  court  was 
adjudged  to  pay  Into  court  $371.60,  one-half 


of  which  was  adjudged  to  be  the  property  of 
Willis,  and  that  Willis  had  a  lien  upon  Baker's 
half  by  reason  of  his  attachment  to  satisfy 
his  judgment.    Appellee  Bryan  was  adjudged 
a  lien  for  $75,  to  be  paid  out  of  the  money 
adjudged  to  Willis,  and  the  residue  of  the 
:  fund  was  adjudged  to  the  Brooks-Waterfleld 
]  Company.   From  that  judgment  this  appeal 
I  is  prosecuted. 

j  The  order  of  attachment  which  Issued  In 
I  January,  1892,  in  the  original  suit  of  Willis 
|  against  Baker,  only  sought  to  garnish  In  the 
I  hands  of  the  commissioners  $171.77,  with  in- 
terest, and  $30  costs,  and  they  were,  there- 
fore, never  required  to  retain  as  garnishees 
any  greater  sum.  When  the  judgment  of  Oc- 
tober, 1892,  was  rendered,  dismissing  the  pe- 
tition of  Willis,  it  had  the  effect  to  discharge 
the  attachment  (see  sections  228,  260,  Civ. 
Code  Prac),  and  If  Willis  desired  to  suspend 
the  operation  of  that  Judgment  he  could  have 
only  done  so  by  the  execution  of  a  supersedeas 
bond.  This  he  did  not  attempt  to  do  for  more 
than  12  months  after  the  entry  of  the  judg- 
ment, and  after  the  commissioners  had  paid 
to  Baker  the  fund  attached  in  their  hands. 
The  reversal  by  this  court  of  the  judgment 
In  that  case  upon  the  question  of  partnership 
between  Baker  and  Willis  does  not  affect  ap- 
pellants' liability  as  garnishees,  and  we  are 
of  the  opinion  that,  as  Willis  failed  to  execute 
the  supersedeas  bond  suspending  the  judgment 
dismissing  his  petition  at  the  time  his  appeal 
was  prosecuted,  the  commissioners  were  au- 
thorized to  pay  the  balance  due  Baker  to  him, 
and  cannot  again  be  held  liable  therefor.  See 
Showalter  v.  Simmons,  5  Ky.  Law  Rep.  423; 
Fraser*s  Ex*r  v.  Page,  82  Ky.  73;  Peek's 
Ex'r  v.  Peek's  Ex'r  (Ky.)  50  S.  W.  982.  The 
Judgment  Is  also  erroneous  In  other  particu- 
lars; but,  in  view  of  our  conclusions  on  this 
point,  It  will  be  unnecessary  for  us  to  discuss 
the  matter  further.  For  reasons  Indicated, 
the  Judgment  against  appellants  is  reversed, 
and  the  cause  remanded  for  proceedings  con- 
sistent herewith. 


SALYER  v.  NAPIER  (two  cases).! 
(Court  of  Appeals  of  Kentucky.  May  13,  1899.) 

Special  Judge — Waiver  ot  Objection— Appbab- 

ancb —  Order  Contbovbrttnq  Plsjldinq — 
Clbrical  Misprision — Cottntbbclaim. 

1.  Objection  to  a  special  judge  on  the  ground 
that  he  was  not  properly  selected  Is  waived,  un- 
less made  in  the  lower  court. 

2.  The  defendants  in  a  counterclaim  and  cross 
petition  enter  their  appearance  by  filing  a  de- 
murrer thereto. 

3.  A  pleading  reciting  that  "now  comes  plain- 
tiff, and  denies  the  amended  answer,  counter- 
claim, and  set-off  and  cross  petition  filed  herein 
July  30,  1896,"  does  not  put  in  issue  die  aver- 
ments of  the  pleading  referred  to. 

4.  The  allowance  of  interest  from  July,  1891. 
when  interest  from  July,  1896,  only,  was  prayed 
for,  is  a  clerical  misprision,  which  may  be  cor- 
rected on  motion  at  any  time,  and  for  which, 
therefore,  there  can  be  no  reversal. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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5.  Plaintiff,  by  replying,  and  putting  in  issue 
the  averments  of  an  answer  and  counterclaim, 
warred  the  objection  that  the  caption  did  not 
contain  the  words  "Answer  and  Counterclaim." 

Appeals  from  circuit  court,  Knott  county. 

"Not  to  be  officially  reported." 

Consolidated  actions,  by  J.  B.  Fugate 
against  Salyer  &  Napier  and  by  D.  W.  Salyer 
against  S.  M.  Napier,  for  a  settlement  of  cer- 
tain partnerships.  Judgments  for  S.  M.  Na- 
pier, and  D.  W.  Salyer  and  J.  B.  Fugate  ap- 
peal Affirmed. 

John  L.  Scott  &  Son,  for  appellants.  W.  S. 
Pryor,  J.  M.  Bailey,  and  J.  J.  C.  Bach,  for 
appellee. 

HAZELRIGG,  C.  J.  On  March  11,  1895, 
J.  B.  Fugate  filed  his  petition  in  the  Knott 
circuit  court  styling  himself  "J.  B.  Fugate, 
Assicmpe  of  the  Finn  of  Salyer  &  Fugate, 
composed  of  D.  W.  Salyer  and  J.  B.  Fugate, 
Plaintiff,"  against  Salyer  &  Napier,  composed 
of  D.  W.  Salyer  and  S.  M.  Napier,  defendants. 
However,  the  plaintiff  seems  to  have  abandon- 
ed his  title  as  "assignee,"  and  the  action  pro- 
ceeded to  trial,  without  objection,  as  an  Indi- 
vidual action  of  J.  B.  Fugate,  plaintiff,  against 
Salyer  &  Napier,  defendants.  To  this  action 
Salyer  made  no  defense,  but  Issue  was  joined 
between  Fugate,  plaintiff,  and  Napier,  defend- 
ant. On  July  2,  1895,  D.  W.  Salyer  tiled  his 
petition  In  the  Knott  circuit  court  against  S. 
M.  Napier,  and  later  the  two  causes  were  con- 
solidated; the  petitioners  seeking  a  settlement 
of  the  partnership  affairs  of  two  firms,— one 
composed  of  J.  B.  Fugate  and  D.  W.  Salyer, 
and  the  other  of  S.  M.  Napier  and  D.  W.  Sal- 
yer. 

Counsel  for  appellants  contend  that  the  spe- 
cial judge  trying  this  action  had  no  authority 
to  do  so;  hence,  be  says,  a  reversal  of  the 
judgment  must  follow.  It  Is  true  that  the  rec- 
ord fails  to  show  that  the  special  judge  was 
selected  according  to  statutory  provisions,  or 
was  selected  by  express  agreement  of  parties 
to  try  the  action;  but  it  Is  sufficient  answer 
to  say  that  there  appears  to  have  been  no 
objection  by  any  of  the  parties  in  the  lower 
court  to  trial  by  the  special  judge.  Appel- 
lants participated  in  the  trial  of  the  action, 
filing  many  pleadings  and  introducing  much 
proof,  and  this  court  will  not  now  for  the  first 
time  entertain  the  objection  as  to  the  author- 
ity of  the  special  judge  to  render  Judgment. 
Vandever  v.  Vandever,  3  Mete.  (Ky.)  137. 

The  debits  and  credits  the  parties  claim  to 
have  against  each  other  are  quite  numerous, 
and  the  lower  court  referred  the  matter  to  its 
commissioner,  who,  after  hearing  all  the  proof, 
reported  his  findings  to  the  court.  To  this 
report  appellants  filed  no  exceptions,  but  on 
the  exceptions  of  appellee  the  court  corrected 
the  findings  of  the  commissioner  In  two  or 
three  Instances,  and  rendered  judgment  accord- 
ingly. While  appellant  Salyer  and  appellee, 
Kapler,  were  partners  In  the  log  business,  they 
Purchased  some  $16,000  or  $17,000  worth  of 
togs,  figuring  at  agreed  prices  between  appel- 


lant and  appellee.  It  appears  that  one  Hens- 
ley  had  furnished  the  firm  $10,299.87  with 
which  to  buy  some  of  these  logs,  and  after 
the  purchase  the  firm  sold  the  logs  to  Hensley 
for  one  Nicola,  and  they  were  branded  with 
Nicola's  mark.  After  this  sale  to  Hensley,  ap- 
pellee, Napier,  by  written  contract,  at  an 
agreed  price  per  100  feet,  purchased  the  inter- 
est of  appellant  in  all  the  logs  the  firm  owned, 
and  agreed  to  pay  off  the  balance  of  purchase 
money  against  the  firm  logs,  and  to  pay  ap- 
pellant balance,  if  any,  after  discharge  of  this 
purchase-money  indebtedness,  which  was  then 
estimated  at  about  $4,000.  The  lower  court. 
In  construing  the  contract  between  Salyer 
and  Napier,  held  that  Napier  was  entitled 
to  a  credit  of  one-half  of  the  Hensley  mon- 
ey and  one-half  of  the  $4,000,  or  more,  due 
other  parties  for  logs,  which  he  bad  paid  or 
was  bound  to  pay,  before  Salyer  could  receive 
anything  on  account  of  bis  contract.  Appel- 
lant objects  to  this  ruling  of  the  lower  court, 
and  assigns  as  reason  for  reversal  of  judg- 
ment the  court's  action  In  allowing  the  charge 
against  him  and  credit  to  appellee  of  the  one- 
half  of  the  $10,000  Hensley  money.  We  are 
of  opinion  that  the  court's  ruling  is  correct. 
Appellant  had  received  bis  one-half  of  this 
$10,000  as  a  member  of  the  firm  of  Salyer  & 
Napier,  and  It  went  to  purchase  the  $16,000 
or  $17,000  worth  of  logs  -sold  to  Hensley  for 
Nicola,  and  this  $10,000  advancement  was 
paid  off  or  discharged  by  the  branding  and 
delivery  of  $10,000  worth  of  logs  to  Hensley, 
leaving  Hensley  indebted  to  the  firm  of  Sal- 
yer &  Napier  In  the  sum  of  about  $0,000  or 
$7,000,  or  the  firm  owning  about  $6,000  or 
$7,000  worth  of  logs,  figuring  at  the  agreed 
price,  under  contract  of  sale  to  Hensley.  Na- 
pier purchased  the  interest  of  his  partner  (ap- 
pellant Salyer)  in  these  logs  at  an  agreed 
price,  and  also  bis  interest  In  other  logs  not 
sold  to  Hensley.  Napier  was  to  pay  off  the 
debts  of  the  firm,  and  one-half  was  to  be 
charged  on  contract  of  sale,  and,  if  the  amount 
due  Salyer  on  his  one-half  interest  in  the  logs 
at  the  agreed  price  exceeded  Salyer's  part  of 
the  firm  Indebtedness,  then  Napier  was  to 
pay  Salyer  the  balance.  However,  It  appears 
that,  upon  a  settlement  of  all  the  accounts 
between  the  partners,  Salyer  was  Indebted  to 
Napier,  and,  considering  all  the  proof  and 
I  lending  some  weight  to  the  finding  of  the 
j  chancellor  below,  we  find  the  accounting  in 
the  judgment  to  be  correct. 

While  this  action  was  pending,  and  on  July 
30,  1896,  appellee,  Napier,  filed  his  amended 
answer,  counterclaim,  and  cross  petition 
against  appellants,  D.  W.  Salyer  and  J.  B. 
Fugate,  seeking  judgment  for  $398.49,  with 
Interest  from  July  27,  1896,  claiming  to  have 
paid  that  amount  as  surety  for  appellants. 
To  this  pleading  J.  B.  Fugate  and  D.  W.  Sal- 
yer filed  demurrer  on  July  31,  1896.  This  had 
the  effect  of  entering  the  appearance  of  Sal- 
yer and  Fugate  to  the  amended  answer,  coun- 
terclaim, and  cross  petition.  The  demurrer 
should  have  been  overruled,  but,  without  pass- 
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log  on  It,  the  court  rendered  Judgment  for 
the  amount  asked  for  by  Napier,  stating  in 
the  judgment  that,  appellants  having  entered 
their  appearance  and  falling  to  plead,  judg- 
ment was  rendered.  Counsel  for  appellants 
contend  that  this  judgment  was  erroneous, 
because  the  parties  were  not  before  the  court 
As  stated,  the  demurrer  entered  their  appear- 
ance. However,  counsel  insists  that,  if  this 
be  true,  the  averments  of  the  amended  an- 
swer, counterclaim,  and  cross  petition  were 
denied,  and  the  court  had  no  right  to  render 
judgment.  It  Is  true  there  Is  an  order  or 
pleading  by  appellants  saving  they  deny  the 
averments  of  the  amended  answer,  counter- 
claim, and  cross  petition.  That  pleading  or 
order  reads  as  follows:  "Knott  Circuit  Court, 
July  Term,  Aug.  1st,  1896.  D.  W.  Salyer  et 
aL,  Plaintiffs,  vs.  S.  M.  Napier,  Defendant. 
Now  come  the  plaintiffs,  Salyer  &  Fugate, 
and  deny  the  amended  answer,  counterclaim, 
and  set-off  and  cross  petition  filed  herein  July 
80,  1886;  and  this  cause,  on  plaintiffs'  motion, 
Is  submitted  to  the  court  for  Its  opinion  and 
judgment,  and  defendant  excepts."  We  can- 
not treat  this  as  a  pleading  properly  putting 
in  Issue  the  averments  of  Napier's  pleading; 
hence  we  conclude  that  the  court  was  correct 
in  rendering  judgment.  The  judgment  on 
this  cross  petition,  however,  allows  recovery 
of  interest  from  July,  1891,  when  interest  from 
July,  1896,  only,  is  asked.  This  is  clearly  mis- 
prision, and  the  Knott  circuit  court  will  cor- 
rect the  mistake  upon  proper  motion. 

Counsel  for  appellants  Insists  that  appellee 
was  not  entitled  to  judgment  against  appellant 
Fugate,  because  the  caption  of  the  answer  of 
appellee  did  not  contain  the  words  "Answer 
and  Counterclaim,"  as  required  by  the  Civil 
Code.  In  this  regard  it  is  well  settled  that 
the  plaintiff  waives  this  defect  by  replying 
and  putting  In  issue  the  averments  of  the 
answer  and  counterclaim.  Cason  v.  Cason, 
79  Ky.  668. 

Perceiving  no  error  prejudicial  to  the  sub- 
stantial rights  of  appellants,  the  Judgment  of 
the  lower  court  Is  affirmed. 


CHESAPEAKE  &  O.  R.  CO.  v.  SMITH.i 

(Court  of  Appeals  of  Kentucky.  May  13,  1899.) 

Discretion  of  Court — Continuance  after  Swear- 
nro  Jubt  —  Injury  to  Property  from  Con- 
struction of  Railroad — Measure  of  Damages. 

1.  The  action  of  the  trial  court,  in  setting 
aside  the  swearing  of  a  jury,  and  permitting  an 
amended  petition  to  be  filed,  and  continuing  the 
cause,  will  not  be  disturbed,  unless  there  has 
been  an  abuse  of  discretion. 

2.  The  measure  of  recovery  for  injury  to  abut- 
ting property,  by  the  construction  and  operation 
of  a  railroad  in  a  street,  is  such  part  of  the  dif- 
ference between  the  present  value  of  the  prop- 
erty, and  its  value  as  it  was  before  it  became 
generally  known  that  the  railroad  was  to  be 
constructed  in  the  street,  as  is  due  to  the  unrea- 
sonable interference  with  the  ingress  and  egress 
to  and  from  the  property,  and  the  throwing  of 
smoke  and  cinders  by  the  force  of  steam  escaping 

i  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


from  locomotives,  and  the  jarring  or  shaking  of 
buildings  thereon  by  the  operation  of  trains. 

3.  An  instruction,  telling  the  jury  "that  they 
cannot  find  for  the  plaintiff  unless  they  believe, 
from  the  evidence,  that  her  property  was  injured 
by  the  track  complained  of,  over  and  above  what 
it  was  already  injured  by  the  tracks  which  were 
In  the  street  when  said  track  was  constructed," 
is  sufficient  to  confine  the  jury  to  the  considera- 
tion of  the  damages  caused  by  the  building  and 
operation  of  the  new  track. 

Appeal  from  circuit  court,  Boyd  county. 

"Not  to  be  officially  reported." 

Action  by  Diana  Smith  against  the  Chesa- 
peake &  Ohio  Railroad  Company  to  recover 
damages  for  Injuries  to  plaintiff's  property 
by  the  construction  and  operation  of  defend- 
ant's road.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Wadsworth  &  Cochran,  for  appellant  D  in- 
kle &  Montague,  for  appellee. 

GUFFY,  J.  It  Is  substantially  alleged  In 
the  petition  In  this  case  that  the  appellee  was 
the  owner  of  three  lots,  fronting  on  Main 
street,  In  Hampton  City,  and  that  her  prop- 
erty had  been  damaged  to  the  extent  of  $1,- 
995  by  the  building  and  operation  of  a  rail- 
road track  by  appellant  in  front  of  and  so 
near  her  property  as  to  materially  deprive  her 
of  reasonable  Ingress  and  egress  to  and  from 
her  property,  and  that  the  cinders  and  smoke 
thrown  out  by  cars  running  on  said  track,  and 
the  jarring  of  her  property  on  account  of  the 
movement  of  the  cars  aforesaid,  caused  ma- 
terial damage  to  the  property  aforesaid.  The 
answer  Is  a  traverse  of  all  the  averments  of 
the  petition  as  to  any  damage  from  any  of 
the  acts  mentioned  in  the  petition.  Appellant 
also  pleaded  the  statute  of  limitation.  After 
the  Issues  were  fully  made  up,  a  Jury  trial  re- 
sulted in  a  verdict  and  Judgment  in  favor  of 
the  appellee  for  $700;  and,  appellant's  mo- 
tion for  a  new  trial  having  been  overruled,  it 
prosecutes  this  appeal. 

The  substance  of  the  grounds  relied  on  for 
a  new  trial  are:  First  The  court  erred  in 
setting  aside  the  swearing  of  the  Jury  at  a 
former  term  of  this  court  and  In  permitting 
plaintiff  to  file  an  amended  petition,  and  grant- 
ing plaintiff  a  continuance  of  the  action.  The 
second  and  third  grounds  complain  of  the  ad- 
mission and  rejection  of  testimony.  Fourth. 
Error  of  the  court  In  refusing  to  give  a  per- 
emptory instruction  to  find  for  defendant. 
Fifth.  Error  of  the  court  in  giving  Instructions 
1,  2,  3,  and  4.  Sixth.  Error  of  the  court  In 
refusing  to  give  Instructions  A,  B,  C,  D.  and 
E.  The  seventh,  eighth,  and  ninth  grounds 
are,  In  substance,  that  the  verdict  Is  not  sus- 
tained by  the  evidence  and  was  the  result 
of  passion  and  prejudice. 

It  seems  clear  to  us  that  appellee  Introdu- 
ced proof  conducing  to  show  a  right  to  re- 
cover, and,  taking  into  consideration  all  the 
testimony,  together  with  the  further  fact  that 
the  jury  had  a  view  of  the  premises,  we  are 
of  the  opinion  that  the  verdict  is  sustained 
by  the  evidence;  at  least  the  jury  was  au- 
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thorlzed  by  the  testimony  to  find  the  damages 
to  be  $700,  and,  this  being  true,  we  hare  no 
power  to  disturb  the  Terdlct. 

The  trial  court  must  necessarily  have  a  rea- 
sonable discretion  as  to  Betting  aside  the 
swearing  of  the  jury,  and  continuing  the 
cause,  as  well  as  permitting  amendments; 
and  we  are  not  prepared  to  say  that  the  court 
abused  Its  discretion  in  this  case. 

As  to  the  instructions  offered  by  appellant, 
we  are  of  the  opinion  that  they  were  proper- 
ly refused. 

The  instructions  given  by  the  court  read 
as  follows:  No.  1:  "If  the  jury  believes, 
from  the  evidence,  that  the  houses  and  lots 
of  the  plaintiff,  Diana  Smith,  were  appurte- 
nant to  Main  street,  in  Catlettsburg,  and  that 
the  defendant,  the  Chesapeake  &  Ohio  Rail- 
road Oompany,  operated  the  railroad  track 
complained  of  so  near  her  said  property  as 
that,  by  the  operation  of  its  trains  upon  said 
track,  It  so  appropriated  and  obstructed  said 
street,  adjacent  to  said  property,  as  to  unrea- 
sonably Interfere  with  the  use  of  said  street 
as  a  means  of  ingress  and  egress  to  said  prop- 
erty, or  by  the  force  of  steam  escaping  from 
its  locomotives  operated  on  said  track  smoke 
or  cinders  were  thrown  upon  said  property,  or 
that  said  houses  were  Injured  by  being  jar- 
red or  shaken  by  the  operations  of  trains  on 
said  track,  they  will  find  for  plaintiff  such 
damages,  not  exceeding  $1,995,  as  they  shall 
believe,  from  the  evidence,  she  has  sustained 
thereby."  No.  2:  "If  the  jury  find  for  the 
plaintiff  under  instruction  No.  1,  they  will 
find  the  value  of  the  property  mentioned  in 
said  instruction  No.  1  just  before  it  became 
generally  known  that  the  railroad  track  com- 
plained of  was  to  be  built  on  said  Main  street, 
near  said  property,  and  then  they  will  find 
what  proportion,  If  any,  of  the  value  of  said 
property  has  been  taken  therefrom,  by  reason 
of  the  operation  of  said  track  on  said  street 
so  near  said  property,  and  the  operation  of  its 
trains  thereon,  as  to  unreasonably  Interfere 
with  the  use  of  said  street  as  a  means  of  in- 
gress and  egress  to  and  from  said  property, 
and  by  reason  of  the  throwing  of  smoke  and 
cinders,  if  any,  on  said  bouse  or  houses,  by 
the  force  with  which  such  smoke  or  cinders 
were  ejected  from  the  engine,  and  by  the  jar- 
ring or  shaking,  if  any,  of  said  house  or 
bouses,  by  the  operation  of  said  trains  on  said 
track,  and  the  proportion  of  the  value,  If  any, 
so  taken  from  said  property  will  be  the 
amount  of  plaintiff's  recovery,  not  exceeding 
the  sum  of  $1,995."  No.  8:  'Tf  the  Jury  be- 
lieve, from  the  evidence,  that  there  was  suffi- 
cient space  between  the  ends  of  the  ties  and 
the  line  of  the  sidewalk  In  front  of  plain- 
tiff's property,  or  any  of  it,  for  vehicles  to 
pass  each  other  In  ordinary  use,  they  will  find 
for  defendant,  as  to  such  property,  as  to  the 
obstruction  of  the  ingress  and  egress  to  and 
from  said  property;  and  If  they  shall  believe, 
from  the  evidence,  that  the  property  of  plain- 
tiff was  not  injured  by  smoke  and  cinders 
thrown  thereon,  by  the  force  with  which  they 


were  ejected  from  the  engines  operated  on 
said  track,  or  that  said  house  or  houses  were 
not  injured  by  being  jarred  or  shaken  by  the 
trains  operated  on  the  track  complained  of, 
they  will  find  for  defendant,  as  to  such  smoke 
and  cinders  and  as  to  such  Jarring  or  shaking." 
No.  4:  "The  court  instructs  the  Jury  that.  If 
they  find  for  the  plaintiff  under  instruction 
No.  1,  they  shall  take  Into  consideration,  or  in 
their  verdict  allow  for,  damage,  if  any,  caused 
by  the  construction  or  operation  of  defend- 
ant's railroad,  which  resulted  to  John  Smith 
in  his  use  or  occupancy  of  the  premises  as 
life  tenant  prior  to  his  death,  which  It  is  ad- 
mitted by  the  parties  occurred  on  the  9th  day 
of  May,  1893."  No.  5:  "The  Jury  are  In- 
structed that  they  cannot  find  for  the  plain- 
tiff unless  they  believe,  from  the  evidence, 
that  her  property  was  Injured  by  the  track 
complained  of,  over  and  above  what  It  was  al- 
ready injured  by  the  tracks  which  were  In 
the  street  when  said  track  was  constructed; 
and,  in  case  they  do  so  believe  from  the  evi- 
dence, they  can  only  find  for  plaintiff  such 
damages  as  were  occasioned  thereby."  No.  6: 
"The  Jury  are  instructed  that  If  they  believe, 
from  the  evidence,  that  the  railroad  track 
complained  of  in  this  action  was  constructed 
and  operated  before  March  10,  1889,  they  will 
find  for  the  defendant"  No.  7:  "Nine  or 
more  of  the  Jury,  concurring,  may  return  a 
verdict;  but,  if  U  be  made  by  less  than  the 
entire  jury,  It  must  be  signed  by  all  the  jurors 
agreeing  thereto." 

It  seems  to  us  that  the  instructions  given 
correctly  presented  the  law  applicable  to  the 
case  on  trial,  and  confined  the  Jury  to  the 
consideration  of  the  damages  caused  by  the 
building  and  operation  of  the  new  track.  The 
word  "not"  was  evidently  left  out  In  copying 
Instruction  No.  4.  The  appellant  so  treats  the 
Instruction.  Judgment  affirmed,  with  dam- 
ages. 

DISTRICT  OF  CLIFTON,  CAMPBELL 
COUNTY,  v.  SCHNEIDER  et  al.i 

(Court  of  Appeals  of  Kentucky.  May  17,  1899.) 

Municipal    Corporations  —  Assessment  fob 
8trbbt  impeovkmbktb  —  enforcement  of 
Lias  bbfokb  All  Installments  abb  Dub, 

Civ.  Code,  g  894,  subsec.  3,  providing  that 
no  sale  of  indivisible  property  shall  be  made  un- 
til all  debts  that  are  a  lien  thereon  are  due, 
does  not  apply  to  a  proceeding  to  sell  property 
to  satisfy  one  of  several  installments  of  an 
assessment  for  street  improvements. 

Appeal  from  circuit  court,  Campbell  county. 

"Not  to  be  officially  reported." 

Action  by  the  district  of  Clifton,  Campbell 
county,  against  Bertha  Schneider  and  others, 
to  enforce  a  lien  for  the  cost  of  street  im- 
provements. Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed. 

C.  L.  Raison,  Jr.,  for  appellant  Simmons 
&  Bailey,  for  appellees. 

i  Reported  by  Edward  W.  Hlnes,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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WHITE,  J.  The  appellant  was  created  a 
taxing  district  or  corporation  authorized  to 
contract  for  and  have  constructed  certain 
street  improvements,  the  cost  thereof  to  be 
paid  by  the  owners  of  property  abutting 
thereon,  to  be  paid  however,  In  10  equal  in- 
stallments, together  with  Interest,  payable  an- 
nually, and  for  the  costs  of  this  street  con- 
struction a  lien  was  given  on  the  abutting 
property.  The  work  was  done,  and  all  steps 
necessary  under  the  act  done  to  charge  the 
property.  The  annual  payments  for  the  years 
1895,  1896,  1897,  and  1898  not  being  paid,  this 
action  was  brought  to  enforce  the  lien  and 
for  a  sale  of  the  property  to  satisfy  same. 
The  case  was  submitted  on  the  petition  alone, 
and  the  lower  court  rendered  judgment  dis- 
missing the  petition,  for  the  reason,  as  stat- 
ed, the  action  to  enforce  the  lien  could  not 
be  maintained  till  all  the  liens  fell  due,  un- 
der subsection  3,  §  694,  Civ.  Code.  From  that 
judgment  this  appeal  Is  prosecuted. 

There  being  no  answer,  every  fact  stated 
in  the  petition  is  taken  as  true  by  confession, 
and  the  only  question  presented  is,  can  a  fore- 
closure of  the  liens  for  improvement  be  bad 
till  all  are  due?  This  is  not  made  a  personal 
obligation,  and  a  personal  judgment  could  not 
be  rendered  therefor.  The  only  remedy  is  a 
sale  of  the  property  to  pay  this  assessment 
The  property  sought  to  be  subjected  are  lots 
In  a  city,  each  about  25  feet  in  width,  with 
a  separate  amount  against  each  lot  It  there- 
fore follows  that  the  property  is  not  suscepti- 
ble of  division. 

It  is  Insisted  by  appellees  that  the  judgment 
of  the  lower  court  should  be  affirmed,  as  sub- 
section 8  of  section  694  of  the  Civil  Code  pro- 
vides that  no  sale  of  indivisible  property  shall 
be  made  till  all  debts  that  are  a  lien  thereon 
are  due.  We  are  of  the  opinion  that  that  sec- 
tion of  the  Code  has  no  application  to  this 
case.  The  act  under  which  this  charge  against 
this  property  was  authorized  and  created  does 
not  authorize  a  personal  judgment  against 
the  owner,  but  makes  the  amount  of  this  as- 
sessment due  to  the  appellant,  and  payable 
In  annual  installments,  and  is  made  a  direct 
charge  on  the  lots  fronting  on  the  improve- 
ment. This  is  not  a  debt  due  by  appellees. 
No  judgment  could  be  rendered  against  them 
for  the  amount  of  the  whole  or  of  any  an- 
nual assessment  It  is  a  charge  on  the  land, 
yet  it  was  not  provided  or  intended  that  all 
should  be  paid  in  any  one  year.  It  was  evi- 
dently the  intention  of  the  legislature  to 
charge  this  property,  abutting  the  improve- 
ment with  an  annual  tax  for  the  payment  of 
the  cost  of  the  improvement  We  are  of  opin- 
ion that  the  annual  assessment  as  here 
sought  to  be  collected,  is  but  a  special  tax 
on  the  property,  and  that  like  other  liens  for 
taxes,  may  be  sold  for  all  past-due  amounts, 
regardless  of  the  fact  that  in  each  year,  as 
long  as  It  exists,  a  similar  charge  will  come 
and  be  a  like  lien  on  the  property.  There 
should  be,  evidently,  but  one  sale  for  all  past- 
due  sums,  but  this  would  not  exhaust  the 


lien  for  the  future  years,  no  more  than  a  sale 
by  a  sheriff  for  taxes  would  forever  exempt 
that  property  for  tax  liens.  The  amount  of 
this  special  tax  that  is  not  due  and  included 
In  the  judgment  of  sale  would  still  be  a  lien 
on  the  property,  and  for  such  sums  unpaid 
the  property  could  be  again  subjected  to  sale. 
In  the  bands  of  any  person,  like  any  other 
tax.  The  material  difference  between  this 
and  ordinary  taxation  is  that  this  exists  only 
10  years,  and  for  a  sum  fixed  per  year,  while 
taxes  go  on  forever,  and  vary  in  amounts. 
For  the  reasons  Indicated,  the  judgment  dis- 
missing the  petition  Is  reversed,  and  cause 
remanded  to  overrule  the  demurrer  to  petition 
and  for  proceedings  consistent  herewith. 


DUNN  et  al.  v.  SHANNON  et  aU 
(Court  of  Appeals  of  Kentucky.  May  12,  1899.) 

Vendor  and  Purchases  —  Assumption  op  Void 
Mortgage  bt  Purchaser— Vendor's  Libn. 
Where  land  was  conveyed  by  deed,  where- 
by the  grantee,  as  a  part  of  the  consideration, 
undertook  to  discharge  certain  mortgages  ex- 
ecuted by  the  grantor,  specifying  the  amounts, 
the  mortgagees  have  a  hen  therefor  as  for  un- 
paid purchase  money,  though  the  mortgages 
were  invalid  because  the  mortgagor,  while  hav- 
ing the  power  to  sell  the  laud  and  dispose  of 
the  proceeds,  had  no  power  to  execute  a  mort- 
gage thereon. 

Appeal  from  circuit  court  Jefferson  county, 
common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  Edmonia  B.  Shannon  and  others 
against  Kate  J.  Dunn  and  others  to  enforce  a 
lien  on  land.  Judgment  for  plaintiff  a,  anJ 
defendants  appeal.  Affirmed. 

Phelps  &  Thum,  for  appellants.  Pirtle  & 
Trabue,  for  appellees. 

PAYNTER,  J.  Robert  Claxton  and  his 
wife,  Fannie  A.  Claxton,  executed  to  the  ap- 
pellee Edmonia  B.  Shannon  their  notes,  ag- 
gregating ?500,  and  to  secure  which  they  exe- 
cuted a  mortgage  on  a  certain  lot  situated  on 
Twelfth  street  in  Louisville.  Fannie  A. 
Claxton  held  the  property  by  virtue  of  a  deed 
from  Jacob  Xuss,  in  which  there  appears  the 
following  condition:  "To  the  party  of  the 
second  part  [Fannie  Claxton],  with  full  and 
complete  power  to  sell  the  same  as  if  she 
were  an  unmarried  woman,  but  not  power  to 
dispose  of  by  last  will,  and  to  her  children 
and  descendants,  if  she  dies  without  dispos- 
ing of  it,  in  equal  shares."  Mrs.  Claxton  and 
her  husband  executed  other  mortgages  on  the 
property.  On  October  19,  1891,  she  and  her 
husband  executed  a  deed  to  R.  Lee  Suter,  by 
which  they  conveyed  to  him  the  property  in 
consideration  of  the  sum  of  $110  cash,  and 
the  further  consideration  that  he  assume  the 
settlement  and  discharge  of  certain  mort- 
gages together  with  the  Shannon  mortgage, 
the  deed  particularly  stating  the  names  of 

i  Reported  by  Edward  W.  Hinea,  Esq.,  or 
the  Frankfort  bar.  and  formerly  state  reporter 
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the  mortgagees  and  amounts  due  each.  On 
May  4,  1891,  Suter  conveyed  the  property  to 
Kate  L.  Fleming,  who  has  since  Intermarried 
with  Dunn,  and  in  his  deed  to  her  the  recited 
consideration  is  $1,500,— $600  cash  in  hand, 
and  the  assumption  by  her  of  the  settlement 
and  discharge  of  all  the  mortgage  debts 
which    Suter  had  assumed,   including  the 
Shannon  mortgage  debt.    There  can  be  no 
question  but  what  Mrs.  Claxton  had  the  au- 
thority, under  the  terms  of  her  deed  from 
Xuss,  to  convey  the  property  by  deed  to 
whomsoever  she  pleased,  and  to  do  with  the 
proceeds  of  the  sale  whatever  she  pleased. 
She  could  have  taken  the  proceeds  of  the 
sale,  and  given  it  away,  If  she  desired  to  do 
so.    A  like  power  existed  to  apply  it  to  the 
payment  of  her  debts.    Counsel  for  Mrs. 
Dunn  admits  that  the  deed  from  Mrs.  Claxton 
to  Suter  vested  him  with  the  title  to  the 
property,  and  that  Mrs.  Dunn  derived  a  good 
title  by  the  deed  which  Suter  made  her.  It 
is  Insisted,  however,  that  Mrs.  Claxton  had 
no  authority,  by  the  terms  of  the  deed  from 
Xuss  to  her,  to  mortgage  the  property,  be- 
cause the  power  to  sell  and  convey  it  by  deed 
did  not  give  her  the  right  to  mortgage  it. 
From  the  conclusion  we  have  reached  in  this 
case,  It  is  unnecessary  to  decide  that  ques- 
tion.  In  the  deed  which  Mrs.  Claxton  made 
Suter  the  consideration  of  the  conveyance  is 
specifically  stated,  as  well  as  the  amount  paid 
in  hand  and  the  debts  which  Suter  assumed 
to  pay.  The  deed  vested  Suter  with  the  title 
to  the  property,  and  the  debts  which  he  as- 
sumed to  pay  for  Mrs.  Claxton  were  as  much 
a  part  of  the  purchase  money  ai  was  the  sum 
paid  In  hand,  and  there  was  a  lien  created  on 
the  land  therefor.   Assuming,  for  argument, 
that  the  mortgages  were  invalid,  still  the  lia- 
bility of  Mrs.  Claxton  and  her  husband  for 
the  debts  existed,  and,  as  we  have  said,  she 
could  do  as  she  chose  with  the  proceeds  of 
the  lot;  therefore  she  could  apply  it  to  their 
payment  While  the  deed  did  not  say  that  a 
lien  was  reserved,  the  mere  statement  of  the 
consideration  and  the  amount  remaining  un- 
paid created  a  lien  upon  the  property  there- 
for.  Suter  could  not  question  the  validity  of 
these  debts,  nor  that  the  lien  existed  upon 
the  lot  which  had  been  conveyed  to  him;  nei- 
ther does  he  desire  or  attempt  to  do  so.  If 
we  are  correct  in  this  conclusion,  then,  at 
the  time  the  lot  was  sold  and  conveyed  to 
Mrs.  Dunn,  a  valid  lien  existed  upon  it  for 
the  Shannon  debt   Whether  she  did  or  did 
not  agree  to  pay  the  debt  does  not  affect  the 
question  of  the  liability  of  the  lot  for  it,  but 
the  deed  from  Suter  to  her  obligates  her  to 
pay  It   Whether  or  not  Suter  represented  to 
her  that  the  Shannon  mortgage  was  invalid 
is  wholly  immaterial,  so  far  as  affecting  the 
question  between  her  and  Edmonia  B.  Shan- 
non.   Mrs.  Dunn  does,  not  ask  to  have  the 
deed  which  Suter  made  her  set  aside,  nor 
does  she  propose  to  surrender  the  property. 
Her  proposition  is  to  hold  the  property,  and 
defeat  the  Shannon  and  other  liens  upon  It, 


and  compel  Suter  to  discharge  the  debts.  So 
our  conclusion  Is,  If  Mrs.  Claxton  had  no  pow- 
er to  create  a  lien  upon  the  property  for  the 
mortgages  which  she  executed,  still  she  had 
the  right  to  convey  It  and  apply  the  proceeds 
to  the  payment  of  her  debts.  Her  method  of 
making  the  application  in  this  case  created  a 
lien  upon  the  property  to  secure  the  payment 
of  such  debts  as  were  designated  should  be 
paid  by  the  deed  which  she  made  Suter.  The 
judgment  is  affirmed. 


SHARP  t.  WOOD  et  aU 

(Court  of  Appeals  of  Kentucky.  May  ft,  1899.) 

Execution  Sale — Indemniftino  Bond — Estoppel 
— Husband's  Ownership  or  Chop  Raised 
on  Wife's  Land. 

1.  The  plaintiffs  in  an  execution,  in  an  ac- 
tion upon  an  indemnifying  bond  executed  by 
them,  in  which  the  property  levied  on  and  sold 
under  the  execution  by  their  direction  is  claim- 
ed by  the  debtor  to  have  been  exempt,  are  es- 
topped to  deny  that  he  was  the  owner  of  the 
property. 

2.  It  being  alleged  in  the  petition,  and  not 
denied,  that  plaintiff  was  the  owner  of  the 
property  sold  under  the  execution,  the  action 
cannot  be  defeated  by  proof  that  his  wife  own- 
ed the  property. 

3.  Though  Ky.  St.  i  2127,  provides  that  the 
husband  shall  have  no  interest  in  the  wife's 
property,  it  cannot  be  assumed  that  a  crop 
raised  by  the  husband  on  the  wife's  land  is 
her  property. 

Appeal  from  circuit  court,  Mercer  county. 

"Not  to  be  officially  reported." 

Action  by  W.  A.  Sharp  against  James  Wood 
and  others  on  an  indemnifying  bond.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

Oalther  &  Vanarsdale,  for  appellant  Bell 
&  Bell,  for  appellees. 

BURN  AM,  J.  On  the  3d  day  of  September, 
18S2,  one  F.  M.  McAfee  recovered  judgment 
against  appellant  in  the  quarterly  court  of 
Mercer  county  for  $24.64,  with  interest  from 
the  3d  day  of  September,  and  costs,  $1.90. 
On  this  judgment  execution  issued  in  July, 
1894,  and  was  levied  upon  108  bushels  of 
wheat  The  sheriff  required  the  execution  to 
him  of  an  indemnifying  bond,  which  was  giv- 
en by  appellees,  and  the  wheat  sold;  and,  in 
this  suit  upon  that  bond,  plaintiff  sets  out  the 
facts  of  the  levy  and  sale,  and  alleges  that 
the  wheat  sold  to  satisfy  the  execution  was 
his  property;  that  he  was  a  bona  fide  house- 
keeper, with  a  wife  and  two  children  depend- 
ent upon  him  for  support;  that  he  had  at  the 
time  of  the  sale  and  levy  no  provisions  for 
himself  and  family,  except  said  wheat  and 
no  provender  for  his  live  stock,  which  con- 
sisted of  a  horse  and  cow;  that  the  wheat 
levied  upon  and  sold  was  not  sufficient  to  fur- 
nish him  provision  for  his  family  and  prov- 
ender for  his  live  stock  for  one  year;  that 
before  the  sale  he  claimed  the  property  as  ex- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  stale  reporter. 
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erupt,  and  demanded  that  it  be  Bet  aside  to 
him.  And  be  claims  damages.  The  defend- 
ants denied  that  plaintiff  did  not  have  the 
property  or  provision  required  by  law,  but 
nowhere  deny  his  ownership  of  the  wbeat 
Upon  the  trial  the  plaintiff's  testimony  con- 
duced to  support  the  averments  of  his  petition, 
and  also  the  further  fact  that  he  was  living 
upon  a  small  piece  of  land  belonging  to  his 
wife,  and  that  the  wheat  was  raised  on  this 
land.  At  the  conclusion  of  the  trial  the  court 
Instructed  the  jury  that,  as  it  appeared  from 
the  testimony  of  plaintiff  that  the  wheat  was 
raised  on  the  wife's  land  under  the  law  In 
force  at  the  date  of  the  execution  of  the  bond 
sued  on,  the  husband  was  not  entitled  to  any 
Interest  in  the  wife's  property,  real  or  per- 
sonal, and  directed  them,  therefore,  to  find 
for  the  defendant;  basing  his  instruction  up- 
on section  2127  of  the  Kentucky  Statutes. 
The  pleadings  in  this  case  do  not  raise  any 
question  as  to  appellant's  ownership  of  the 
wheat  It  was  levied  upon  as  his  property, 
and  sold  to  pay  a  judgment  against  him,  by 
direction  of  appellees;  and  they  are  estopped 
from  denying  such  ownership.  But,  In  addi- 
tion to  this,  he  claims  In  his  petition  that  it 
was  his  property,  and  this  allegation  Is  not 
denied.  The  fact  that  the  wheat  was  raised 
upon  his  wife's  land  does  not  justify  the  as- 
sumption of  the  court  that  it  was  the  property 
•of  his  wife,  or  that  appellant  was  not  the 
owner  thereof.  It  seems  to  us  that  the  ap- 
pellant was  entitled  to  have  the  merits  of  his 
'Contention  passed  upon  by  the  jury.  For  the 
reasons  Indicated  the  judgment  Is  reversed, 
.and  the  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


CHAMPION  ICE-MANUFACTURING  St 
COLD-STORAGE  CO.  v.  CARTER,  i 

(Court  of  Appeals  of  Kentucky.  May  16,  1899.) 

Master  and  Servant  —  Evidence  as  to  Pre- 
caution Takes  after  Injury  —  Servant's 
Opportunity  to  Know  or  Defect  in  Appli- 
ance. 

1.  Where  plaintiff  was  injured  by  the  falling 
•of  a  tank,  caused  by  a  nut  slipping  off  the  bolt 
by  which  it  was  suspended,  evidence  that,  after 
•plaintiff  was  hurt,  the  tank  was  placed  back  in 
position  by  use  of  the  same  bolt  and  nut,  and 
.the  end  of  the  bolt  then  battered  down,  to  pre- 
vent the  nut  slipping  off,  was  admissible  to 
show  that,  though  it  had  originally  been  fixed 
•properly,  and  had  worn  loose,  the  defect  might 
have  been  cured  by  due  care. 

2.  As  it  was  not  a  part  of  plaintiff's  duty  to 
inspect  the  appliance,  the  court  properly  refused 
to  instruct  the  jury  that  their  verdict  must  be 
for  defendant  if  plaintiff  had  equal  opportunity 
with  defendant  to  know  of  the  defect,  it  being 
sufficient  to  instruct  them  that  plaintiff  coultl 
not  recover  if  he  knew  of  the  defect,  or  could 
have  known  of  it  by  the  exercise  of  ordinary 
•care. 

Appeal  from  circuit  court,  Kenton  county. 
"Not  to  be  officially  reported." 
Action  by  John  C.  Carter  against  the  Cham- 
'pion  Ice-Manufacturing  &  Cold-Storage  Com- 

»  Reported  by  Edward  W.  Hines,  Esq..  of 
•the  Frankfort  bar,  and  formerly  state  reporter. 


pany  to  recover  damages  for  personal  inju- 
ries. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Simrall  &  Galoln,  for  appellant  J.  W.  Bry- 
an, for  appellee. 

HOBSON,  J.  Appellee  was  a  laborer  in  the 
service  of  appellant.  His  ordinary  duty  was 
to  clean  the  condensers,  and  do  like  work  as 
that  On  the  day  be  was  hurt  he  was  set  to 
taking  the  ice  out  of  the  tanks.  While  en- 
gaged in  this  work,  a  tank  used  in  getting  the 
ice  out  fell  upon  him,  causing  serious  injuries. 
The  fall  of  this  tank  was  due  to  a  nut  slip- 
ping off  the  bolt  by  which  it  was  suspended, 
over  the  head.  The  nut  worked  loose,  the 
danger  not  being  discovered  by  appellant's 
servants  in  charge  of  the  machinery.  There 
was  proof  showing  that  after  appellee  was 
hurt  the  tank  was  placed  back  in  position  by 
the  use  of  the  same  bolt  and  nut  and  that 
after  the  nut  was  screwed  on,  Its  servants 
then  battered  down  the  end  of  the  bolt  to 
prevent  Its  slipping  off.  Appellant  complains 
of  this  evidence  on  the  ground  that  precau- 
tions taken  after  appellee's  Injury  were  not 
proof  of  prior  negligence.  But  there  was  no 
proof  that  the  bolt  was  not  battered  down 
originally,  or  that  any  additional  precaution 
was  taken  after  appellee  was  hurt  It  was 
certainly  competent  to  prove  that  the  proper 
way  to  secure  this  bolt  suspending  a  weight 
over  the  workmen  below  was  to  batter  the 
end  down  over  the  nut  to  prevent  It  from 
slipping  off.  Proof  that  it  could  be  so  secured 
was  competent  to  show  that  the  Injury  might 
have  been  averted  by  proper  care.  Though  it 
was  originally  fixed  properly,  and  had  worn 
loose,  the  danger,  if  discovered,  might  by 
due  care,  have  been  avoided,  according  to  this 
evidence.  The  testimony  being  at  least  com- 
petent in  this  view,  there  was  no  error  in  its 
admission. 

The  instructions  asked  by  appellant  were 
substantially  given  by  the  court,  except  in- 
struction C.  That  instruction  would  have 
misled  the  Jury,  and  was  properly  refused  by 
the  court.  It  reads  as  follows:  "The  court 
Instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  plaintiff  bad  equal  op- 
portunity with  the  defendant  to  discover  the 
condition  of  the  nut  and  bolt  by  which  the 
cylinder  was  suspended,  then  their  verdict 
must  be  for  the  defendant  even  though  they 
should  believe  it  was  defective,  or  in  a  defect- 
ive condition,  and  that  the  defendant  knew 
of  It  or  could  have  known  of  it  by  the  exer- 
cise of  ordinary  care."  This  instruction 
would  have  been  proper  If  it  was  part  of  ap- 
pellee's duty  to  Inspect  the  machinery,  but, 
as  he  was  a  mere  laborer,  he  had  a  right  to 
assume  that  the  place  was  safe  where  he  was 
called  upon  to  labor,  and  he  was  not  required 
or  expected  to  examine  into  the  safety  of  the 
machinery.  The  bolt  was  some  distance 
above  the  floor,  and  the  nut  could  only  be 
seen  by  appellee  from  below  where  he  war 
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by  standing  back  some  feet,  and  looking  away 
from  bis  work.  It  was  the  duty  of  the  mas- 
ter to  furnish  him  a  safe  place  to  work,  and 
he  bad  a  right  to  presume  that  this  doty 
would  be  performed.  If  laborers  should  stop 
their  work  to  examine  into  the  safety  of  the 
machinery  about  them,  they  would  not,  ordi- 
narily, be  any  wiser  after  the  examination 
than  tbey  were  before,  and  the  employer's  In- 
terest would  suffer  from  their  inattention  to 
the  business  assigned  them.  There  were  oth- 
ers in  appellant's  employ  whose  duty  it  was 
to  see  to  this  machinery,  and,  the  law  not  pla- 
cing any  such  obligation  on  appellee,  under 
the  circumstances  the  court  properly  Instruct- 
ed the  jury  that  It  was  the  duty  of  appellee  to 
use  ordinary  care  for  his  safety,  and  that  he 
could  not  recover  if  he  knew  of  the  defective 
condition  of  the  appliance,  or  by  the  exercise 
of  ordinary  care  could  have  known  of  its  de- 
fective condition.  Further  than  this  the 
court  should  not  have  gone.  Judgment  af- 
firmed. 


MITCHELL  v.  COMMONWEALTH.* 
(Court  of  Appeals  of  Kentucky.  May  17, 1899.) 

Intoxicating  Liquohs  —  Jamaica  Ginqkb  as  In- 
toxicant —  Sufficiency  of  Verdict  — 
Histakb  in  Caption  of  Indictment. 
1.  The  testimony  of  a  druggist  that  the  regu- 
lation requirement  of  Jamaica  ginger  is  90  per 
cent,  alcohol  and  4  per  cent,  ginger  was  suffi- 
cient to  authorize  the  jury  to  conclude  that  it 
was  intoxicating,  if  evidence  of  that  fact  was 
required. 

i.  As  it  is  a  matter  of  .common  knowledge 
that  Jamaica  ginger  is  an  Intoxicant  and  a  spir- 
itnous  liquor,  it  was  not  necessary  to  prove 
that  fact. 

3.  A  verdict  which  rends,  "Wee  the  joury 
agree  and  find  the  defendant  guilty  as  charged 
in  the  indite  and  sess  his  find  at  $100  dollars 
Isaa  Ciouse."  is  good;  the  Intention  of  the  jury 
being  manifest. 

4.  The  fact  that  an  indictment  found  in  the 
Laurel  circuit  court  is  headed  "Liquor  Circuit 
Court"  does  not  render  it  invalid,  ft  not  being 
essential  for  the  jurisdictional  facts  to  appear 
in  the  caption. 

Appeal  from  circuit  court,  Laurel  county. 

"To  be  officially  reported." 

Henry  Mitchell  was  convicted  of  the  offense 
of  selling  intoxicating  liquors  In  violation  of  a 
special  statute,  and  he  appeals.  Affirmed. 

Ewell  &  Smith  and  A.  L.  Reed,  for  appel- 
lant W.  S.  Taylor  and  M.  H.  Thatcher,  for 
the  Commonwealth. 

DTJ  BELLE,  J.  Appellant  was  convicted  of 
the  offense  of  selling  Intoxicating  liquors  in 
violation  of  a  special  act  applicable  to  Laurel 
and  four  other  counties.   The  sole  proof  was 
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of  a  phial  of  Jamaica  ginger,  White's  brand. 
It  is  claimed  that  this  was  a  variance.  It  was 
not  a  variance,  if  Jamaica  ginger  was  a  spir- 
ituous liquor.  The  jury  found  that  It  was. 
But  the  objection  Is  urged  that  there  was  no 
evidence  to  support  this  finding,  as  both  the 
vendor  and  vendee  swore  it  was  not  Intoxicat- 
ing. Evidence  of  a  druggist  was  introduced 
that  the  regulation  requirement  of  Jamaica 
ginger  was  90  per  cent,  alcohol  and  4  per 
cent  ginger.  If  the  Jury  believed  this  tes- 
timony, and  believed  that  the  phial  contained 
Jamaica  ginger  (and  it  was  bought  and  sold 
as  such),  they  were  authorized  to  conclude 
that  It  was  Intoxicating.  Moreover,  we  think 
that,  without  the  druggist's  evidence,  it  is  a 
matter  of  common  knowledge  that  Jamaica 
ginger  is  an  Intoxicant  and  a  spirituous  liquor, 
and  it  is  hardly  more  necessary  to  Introduce 
testimony  of  that  fact  than  It  would  be  of 
whisky. 

The  verdict  of  the  Jury  was  as  follows: 
"Wee  the  joury  agree  and  find  the  defendant 
guilty  as  charged  in  the  Indite  and  sess  his 
find  at  $100  dollars  Isaa  Ciouse."  It  is  ob- 
jected that  this  Is  no  verdict.  But  we  think  it 
expresses— though  only  phonetically— the  inten- 
tion of  the  jury  so  that  no  one  could  be  mis- 
taken In  regard  to  It. 

The  remaining  objections  to  the  procedure, 
with  one  exception,  have  been  passed  upon  in 
Thompson  v.  Com.  (Ky.)  45  S.  W.  1039,  48 
S.  W.  492,  698,  adversely  to  appellant's  con- 
tention. 

The  final  objection  Is  that  the  caption  of 
the  indictment  is  headed  "Liquor  Circuit 
Court,"  and  that  as  this  court  Judicially 
knows  there  Is  no  such  court  there  was  legal- 
ly no  indictment.  Anciently,  at  common  law. 
it  was  the  custom  to  write  the  name  of  the 
county  on  the  margin,  either  with  or  without 
the  addition  of  the  word  "scilicet."  The  omis- 
sion of  this,  however,  was  not  fatal,  when  the 
caption  or  the  body  of  the  Indictment  showed 
the  county.  Neither  the  caption  nor  the  com- 
mencement are,  strictly  speaking,  parts  of  the 
indictment  though  parts  of  the  record  (BIsh. 
New  Cr.  Proc.  §  663  et  seq.);  and  while,  In- 
courts  of  limited  or  inferior  jurisdiction,  It  Is- 
necessary  that  the  facts  necessary  to  give  such 
courts  Jurisdiction  should  appear  in  the  cap- 
tion or  commencement,  the  Laurel  circuit  court, 
being  a  court  of  superior  jurisdiction,  it  Is  not 
essential  for  the  jurisdictional  facts  to  appear 
in  the  caption.  The  commencement  shows  the 
indictment  to  have  been  found  by  the  grand 
jurors  of  Laurel  county,  and  the  Indorsement 
of  the  clerk  and  the  order  of  court  show  it  to 
have  been  returned  In  the  Laurel  circuit  court, 
in  which  court  the  appellant  was  tried  and 
convicted.  The  error  m  the  caption,  under  the 
circumstances,  must  be  considered  immaterial,, 
and  the  judgment  Is  affirmed. 
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(Court  of  Appeals  of  Kentucky.  May  12,  1899.) 

DSATH  BY  WlLLTOL   NSOLBOT  —  EVTDBNCB  —  CON- 
TRADICTION o»  Wrnraes — Explanation  of 
Inconsistent  Statsmbmts. 

1.  Where  a  petition  filed  by  an  administra- 
tor states  a  good  cause  of  action  under  Ky. 
Const.  §  241,  for  causing  the  death  of  plaintiff's 
intestate  by  negligence,  the  fact  that  it  is  al- 
leged that  the  negligence  was  willful  does  not 
require  that  the  action  should  be  regarded  as 
brought  under  section  3  of  chapter  57  of  the 
General  Statutes. 

2.  What  plaintiff,  suing  as  administrator  for 
the  death  of  his  son,  said  soon  after  his  son 
died  was  inadmissible,  as  it  did  not  contradict 
his  testimony,  and  he  had  no  personal  knowl- 
edge of  the  facts. 

3.  As  the  ground  on  which  plaintiff  sought  to 
charge  defendant  railroad  company  was  that 
the  conductor  had,  by  putting  plaintiff's  intes- 
tate In  fear,  caused  him  to  jump  from  a  rapidly 
moving  train,  what  plaintiff's  intestate  and  his 
companion  said,  before  getting  on  the  train, 
about  riding  on  it  without  pay,  was  inadmissi- 
ble as  evidence. 

4.  A  witness  cannot  be  contradicted  by  show- 
ing that  he  has  made  statements  inconsistent 
with  his  testimony,  unless  he  has  first  been  ask- 
ed as  to  such  statements. 

5.  Where  evidence  as  to  statements  made  by 
a  witness  inconsistent  with  his  testimony  has 
been  admitted,  the  court  should  allow  him  to 
be  recalled,  and  to  state  the  whole  of  the  con- 
versation referred  to,  so  as  to  show  that  there 
was  a  misunderstanding,  and  that  what  he 
then  said  was  not  inconsistent  with  his  testi- 
mony. 

Appeal  from  circuit  court,  Clark  county. 

"Not  to  be  officially  reported." 

Action  by  A.  J.  Alumbaugh's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company  to  recover  damages  for  the  death  of 
plaintiff's  intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

Breckinridge  &  Shelby,  for  appellant.  J. 
M.  Benton,  Hathaway  &  Cardwell,  and  Brons- 
ton  A  Allen,  for  appellee. 

HOBSON,  J.  Appellee,  as  administrator  of 
his  son,  A.  J.  Alumbaugh,  sued  appellant  to 
recover  for  the  death  of  his  Intestate,  alleg- 
ing that  he  was  compelled,  by  being  placed 
in  fear,  and'  threats  of  violence,  to  Jump  from 
one  of  appellants  passenger  trains  while  run- 
ning at  a  high  rate  of  speed,  and  so  lost  his 
life.  The  proof  showed  that  the  Intestate, 
who  was  18  years  of  age,  and  another  boy, 
named  Warren,  who  was  15  years  of  age,  de- 
siring to  get  from  Clark  county  to  Madison 
county,  boarded  appellant's  passenger  train 
going  in  that  direction.  They  bad  no  money. 
They  had  been  out  looking  for  work,  and  fail- 
ed to  get  any,  and,  being  unable  to  pay  their 
fare,  were  put  off  by  the  conductor  at  a  sta- 
tion called  Riverside.  After  the  train  started 
from  that  station,  they  jumped  on  the  steps 
of  the  rear  car,  and  were  soon  seen  by  the 
brakeman  standing  there.  As  to  what  fol- 
lowed, the  proof  Is  very  contradictory.  The 

i  Reported  by  Edward  W.  Hines.  Esq..  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


proof  for  the  appellee  tends  to  show  that  the 
brakeman  told  the  conductor  of  the  boys  be- 
ing on  the  steps  of  the  rear  car;  that  he  then 
turned  abruptly  from  the  brakeman,  and,  with 
the  appearance  of  being  quite  angry,  went 
rapidly  back  to  where  the  boys  were,  and  told 
them  to  get  off;  that  he  had  something  in  his 
hand,  such  as  a  stick  or  poker,  which  he  shook 
in  a  threatening  manner;  and,  for  fear  of  per- 
sonal Injury,  Warren  jumped  off,  and  soon 
afterwards  Alumbaugh  fell  off  backwards. 
The  train  was  running  very  rapidly.  There 
was  a  rock  along  the  side  of  the  road,  and  by 
the  fall  Alumbaugh's  skull  was  fractured. 
He  died  without  regaining  consciousness. 
The  testimony  for  the  appellant  tended  to 
show  that  the  conductor  thought  the  noys 
were  in  danger  on  the  back  steps,  and,  as  it 
was  only  a  short  distance  to  the  next  station, 
he  went  to  the  door,  to  bring  them  inside  the 
car,  and  when  he  got  there,  and  motioned  to 
them  to  come  in,  they  both  jumped  off.  On 
the  evidence  the  court  properly  refused  to  give 
the  peremptory  instruction.  The  petition 
states  a  good  cause  of  action  under  section 
241  of  the  constitution,  and,  as  has  been  sev- 
eral times  held  by  this  court  under  similar 
averments,  should  not  be  regarded  as  setting 
up  a  cause  of  action  under  the  statute  for 
death  from  willful  neglect 

Charles  Finny  testified  for  appellee  that  he 
was  standing  on  the  side  of  tbe  railroad,  and 
saw  the  transaction  between  the  conductor 
and  the  two  boys.  Appellant,  to  Impeach  his 
testimony,  offered  evidence  showing  that  he 
was  elsewhere  at  this  time,  and  that  he  had 
made  at  the  time  other  statements  Inconsist- 
ent with  his  testimony  in  court.  Appellant 
then  offered  to  show  that  Finny's  reputation 
at  his  old  home  in  Estill  county,  where  he 
lived  before  moving  to  Riverside,  about  seven 
years  prior  to  this,  was  bad  for  truthfulness. 
The  evidence  was  excluded  by  the  court,  and 
of  this  appellant  complains.  But,  there  be- 
ing no  evidence  that  his  reputation  where  he 
lived  at  the  time  of  the  trial,  and  had  lived 
for  seven  years  previously,  was  bad,  the  evi- 
dence should  not  have  been  admitted  of  bad 
character  before  he  was  married,  and  In  an- 
other locality.  Mitchell  v.  Com.,  78  By.  219. 

The  evidence  as  to  what  appellee  said  soon 
after  his  son  died,  or  about  that  time,  should 
not  have  been  admitted,  because  it  did  not 
contradict  anything  he  testified  to  for  himself, 
and  he  manifestly  had  no  personal  knowledge 
of  the  facts.  The  evidence,  too,  as  to  what 
the  boys  said,  before  they  got  on  the  train, 
about  riding  on  it  without  pay,  was  properly 
excluded,  because  It  threw  no  light  on  the 
controversy. 

R.  C.  Eidd,  a  witness  for  appellant,  who 
was  a  merchant  residing  at  Winchester,  and 
a  passenger  on  the  train,  stated  that  he  no- 
ticed the  conversation  between  the  brakeman 
and  tbe  conductor,  and,  as  the  conductor  went 
to  the  back  of  the  car,  watched  him;  that  he 
only  went  to  the  door,  and  motioned  to  the 
boys  to  come  In,  and  then  turned  around,  and 
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came  back  to  a  gentleman,  and  said  some- 
thing to  him;  that  he  did  not  take  his  eyes 
off  him  at  all,  and  that  he  did  not  leave  the 
car,  or  have  anything  in  his  hand,  and  did 
nothing  to  make  the  boys  Jump  off.  The  gen- 
tleman referred  to  was  not  looking  back,  but 
testified  that,  as  the  conductor  came  back  from 
the  door,  he  said,  "Those  foolish  boys  Jumped 
off."  If  KIdd's  evidence  was  true,— and  he 
was  wholly  disinterested,— there  should  have 
been  a  verdict  for  the  defendant  With  a 
view  of  impeaching  him,  appellant's  counsel 
asked  him  this  question:  "I  will  ask  you  if 
yon  did  not  state,  in  Mr.  Goosey's  saloon,  in 
the  presence  of  G.  M.  Goosey,  the  morning 
after  this  occurred,  that  the  conductor  ought 
to  be  mobbed;  that  you  saw  him,  and  that  he 
knocked  these  boys  off?  A.  I  did  not  Mr. 
French  tried  to  get  a  man  down  there  to  prove 
that  he  did."  G.  M.  Goosey  was  called  in 
rebuttal,  and  the  following  evidence  admitted, 
over  appellant's  objection:  "Q.  Did  you  hear 
him  [Kidd]  make  this  statement  at  that  time: 
That  the  conductor  who  was  in  charge  of 
the  train  ought  to  be  mobbed;  that  he  had 
seen  him,  with  a  poker,  go  back  on  the  plat- 
form where  the  boys  were?  A.  I  don't 
think  It  was  exactly  that  He  said  he  ought 
to  be  taken  off  the  train,  and—  Q.  Did  you 
hear  him  make  substantially  that  statement? 
A.  He  said  he  onght  to  be  taken  and  hanged. 
Q.  Did  you  hear  him  say  anything  about  the 
poker?  A.  He  asked  me  if  I  saw  him  get 
the  poker.  I  said  I  didn't"  On  cross-exam- 
ination he  said  he  did  not  know  how  the  talk 
came  up,  and  did  not  recollect  what  else  Kidd 
said.  He  also  stated  that  Kidd  tried  to  make 
him  believe  that  he  did  see  the  conductor  pick 
up  the  poker,  and  that  he  could  not  explain 
why  such  a  change  of  feeling  had  come  over 
Kidd  since  that  time.  It  will  be  seen  that 
Kidd  had  not  been  asked  in  relation  to  a 
part  of  these  statements,  and,  before  the  con- 
tradictory evidence  should  hage  been  admit- 
ted, his  attention  should  have  been  called  to 
these  matters.  The  testimony  was  peculiarly 
prejudicial  to  appellant,  because  It  not  only 
impeached  KIdd's  testimony,  but  was  calcu- 
lated to  impress  the  Jury  with  the  conclusion 
that  the  conductor  had  in  fact  the  poker  in 
his  band,  and  that  the  witness  had  been  In- 
duced In  some  way  to  change  his  statement. 
Goosey  and  Kidd  were  both  passengers  on  the 
train.  The  former  was  a  farmer,  living  near 
Ford,  and  the  Jury  may  have  given  great 
weight  to  his  statements.  Appellant,  with  a 
view  of  inquiring  of  Kidd,  had  him  recalled 
at  the  conclusion  of  the  rebuttal  testimony, 
and  the  following  testimony  was  then  offered, 
and  excluded  by  the  court:  "Q.  What  did 
yon  say  to  Mr.  Goosey  on  that  occasion? 
(Plaintiff's  objection  to  this  question  sustain- 
ed, to  which  defendant  excepts,  and  avowed 
that  witness  would  answer  that  he  said  to 
Goosey  that  it  was  an  outrage  that  the  report 
should  have  been  circulated  that  the  con- 
ductor had  knocked  the  boys  off  the  train, 
and  that  the  man  who  was  responsible  for 


such  report,  and  for  stirring  up  the  feeling  of 
the  community  by  It,  ought  to  be  hung.)  Q. 
In  the  conversation  with  Mr.  Goosey  relative 
to  this  action,  I  will  ask  you  whether  or  not 
you  said  to  him,  This  conductor  ought  to  be 
hanged.'  (Plaintiff's  objection  to  the  fore- 
going question  was  sustained,  to  which  de- 
fendant objected,  and  avowed  that  witness 
would  answer  that  he  did  not  say  the  con- 
ductor ought  to  be  banged,  but  that  the  man 
who  started  the  report  that  the  conductor 
knocked  the  boys  off  ought  to  be  hanged.) 
Q.  I  will  ask  you  whether  or  not  you  asked 
Mr.  Goosey  if  be  saw  the  conductor  pick  up 
a  poker  when  he  went  back  on  the  rear  end 
of  the  train.  (Plaintiff's  objection  to  this 
question  was  sustained,  to  which  defendant 
excepted,  and  avowed  that  he  would  say  that 
he  did  ask  Goosey  that  question,  knowing 
Goosey  had  not  seen  the  conductor  do  so,  and 
for  the  purpose  of  showing  the  falsity  of  the 
report  In  circulation)  Q.  I  will  ask  you 
whether  or  not,  in  that  conversation,  you  said, 
'It  was  an  outrage  that  anybody  should  be 
circulating  the  report  that  the  conductor  who 
knocked  these  boys  off  ought  to  be  banged 
or  mobbed.'  (Plaintiff's  objection  to  this  ques- 
tion was  sustained,  to  which  defendant  ex- 
cepts, and  avowed  that  witness  would  answer 
It  In  the  affirmative.)  Q.  Now,  I  will  ask  you 
to  state,  in  that  conversation,  what  you  did 
say  to  Mr.  Goosey  on  that  subject.  (Plaintiff's 
objection  to  this  question  sustained,  to  which 
defendant  excepted,  and  avowed  that  witness 
would  answer  that  he  had  said  to  Goosey  that 
It  was  an  outrage  that  the  report  should  have 
been  circulated;  that  there  was  a  good  deal 
of  excitement  that  morning  over  the'  report 
which  B.  F.  French  had  circulated  about  the 
conductor  having  picked  up  a  poker,  and 
knocked  the  boys  off;  and  that  he  [Kidd] 
was  indignant  at  this,  and  said,  This  man 
onght  to  be  hanged,  and  not  the  conductor,' 
and  asked  Goosey  the  question  in  that  connec- 
tion, intimating  that  the  conductor  had  no 
poker,  and  the  report  was  false.)"  Appellant 
having  introduced  the  conversation  between 
Kidd  and  G.  M.  Goosey  for  the  purpose  of 
contradicting  Kidd,  he  should  have  been  al- 
lowed to  state  what  he  said  to  Goosey,  or 
Goosey  said  to  him,  so  as  to  show  that  there 
was  a  misunderstanding,  and  that  his  state- 
ments then  were  not  inconsistent  with  bis 
testimony  on  the  trial.  In  Greenleaf  on  Evi- 
dence (volume  1,  |  462),  after  stating  that  the 
witness  must  be  first  inquired  of  in  regard 
to  the  alleged  contradictory  statements,  the 
learned  author  says:  'This  course  of  proceed- 
ing Is  considered  indispensable  from  a  sense 
of  justice  to  the  witness,  for,  as  the  direct 
tendency  of  the  evidence  Is  to  Impeach  his 
veracity,  common  Justice  requires  that,  by 
first  calling  his  attention  to  the  subject,  he 
should  have  an  opportunity  to  recollect  the 
facts,  and,  if  necessary,  to  correct  the  state- 
ment already  given,  as  well  as  by  a  re-exam- 
ination to  explain  the  nature,  circumstances, 
meaning,  and  design  of  what  he  is  proved 
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elsewhere  to  have  said."  In  Whart  Hr.  f 
657,  it  Is  said:  "On  re-examination  the  im- 
peached witness  may  be  asked  as  to  the  de- 
tails of  the  alleged  contradiction."  In  section 
560  this  author  says  that  the  old  practice  was 
to  confront  the  witnesses,  and  that  it  is  to  be 
regretted  that  It  has  fallen  into  disuse,  as 
frequently,  when  they  talked  the  matter  oyer 
face  to  face,  the  misunderstanding  became 
manifest.  A  number  of  other  authorities 
might  be  cited.  The  cases  are  practically 
unanimous,  and  we  do  not  see  how  the  evi- 
dence could  have  been  offered  in  this  case  at 
an  earlier  stage  of  the  trial.  It  was  very 
prejudicial  to  appellant;  for,  besides  Kldd,  the 
conductor  was  about  the  only  witness  as  to 
what  occurred  at  the  door  on  behalf  of  appel- 
lant. The  testimony  for  appellee  was  given 
by  Finny  and  Warren.  Warren  was  shown 
to  have  stated,  shortly  after  the  occurrence,  in 
effect,  that  they  Jumped  off  when  the  con- 
ductor came  to  the  door,  without  his  doing 
anything  to  make  them  Jump  off,  thinking 
that  there  was  no  danger  in  doing  so;  and, 
though  some  of  these  statements  were  made 
when  he  was  under  considerable  mental  stress, 
at  other  times  it  would  seem  that  he  was 
fully  himself,  and  thoroughly  understood  what 
he  said.  Finny  not  only  made  contradictory 
statements  for  some  time  after  the  trial,  but 
the  evidence  is  persuasive  that  he  was  not 
near  the  scene  of  the  Injury  at  the  time  it 
occurred.  So,  if  Kldd's  testimony  had  not 
been  impeached,  the  Jury  might  well  have 
believed  him  and  the  conductor,  rather  than 
the  testimony  of  Finny  and  Warren,  because 
the  testimony  of  the  other  passengers  on  the 
train  substantially  confirmed  their  statements. 
The  court  clearly  erred  in  rejecting  the  evi- 
dence offered  by  Kldd,  and  under  the  peculiar 
facts  of  the  case  it  was  very  prejudicial  to 
appellant's  rights.  In  view  of  this  and  the 
newly-discovered  evidence,  we  think  a  new 
trial  should  be  granted.  We  see  no  other 
error  in  the  record.  The  instructions  seem 
fairly  to  have  presented  the  law  of  the  case, 
but  on  another  trial  the  court  should  tell  the 
Jury  that  Goosey's  testimony  as  to  what  took 
place  between  him  and  Kidd  should  only  be 
considered  by  them  for  the  purpose  of  im- 
peaching Kldd's  testimony,  and  not  as  sub- 
stantive evidence  In  the  case.  Judgment  re- 
versed, and  cause  remanded  for  a  new  trial 
and  further  proceedings  not  inconsistent  with 
this  opinion. 


MUTUAL  BEN.  LIFE  INS.  CO.  OF  NEW- 
ARK v.  DUNN.i 

(Court  of  Appeals  of  Kentucky.  May  17, 1899.) 

Lira  Insurakoe — Default  in  Patment  of  Pre- 
mium— Application  ot  Reserve  to  Purchase 
of  Insurance — What  Constitutes  "Amount 
Insured  "—Estoppel. 

1.  Where  a  policy  of  life  insurance  provides 
that,  when  the  policy  shall  cease  by  the  non- 

i  Reported  by  Edward  W.  Hines,  Esq..  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


payment  of  any  premium  when  due,  the  entire 
net  reserve  value  of  the  policy  and  dividend  ad- 
ditions shall  be  applied,  as  a  single  premium, 
to  the  purchase  of  nonparticipating  term  insur- 
ance, "for  the  full  amount  insured  by  this  pol- 
icy," and  that  "the  first  10  years'  dividends 
that  may  be  declared  on  this  policy  will  be  al- 
lowed only  on  the  addition  plan,"  upon  the  non- 
payment of  a  premium  when  due,  though  with- 
in the  first  10  years,  the  net  reserve  is  to  be 
applied  to  the  purchase  of  term  insurance  for 
the  face  of  the  policy,  and  not  for  that  amount 
plus  the  dividend  additions;  thus  purchasing 
insurance  for  a  longer  term  than  if  it  were  for 
the  larger  amount. 

2.  Where  an  insurance  policy  admits,  with- 
out violence,  of  either  of  two  interpretations, 
that  interpretation  will  be  adopted  which  will 
cover  the  loss,  in  preference  to  that  which  will 
defeat  the  claim. 

3.  The  beneficiary  named  in  the  policy  has- 
a  vested  interest,  not  only  in  current  insurance, 
but  in  the  extended  insurance  purchased  by  the- 
net  reserve,  upon  the  failure  to  pay  a  premium 
when  due. 

4.  The  beneficiary  is  not  estopped  by  the  act 
of  the  insured,  her  husband,  in  accepting;  a  cer- 
tificate of  extended  insurance  for  a  larger 
amount,  but  for  a  shorter  term,  than  that 
which  the  net  reserve  purchased;  there  being 
neither  allegation  nor  proof  that  the  insured 
was  acting  as  her  agent. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"To  be  officially  reported." 

Action  by  Ophelia  A.  Dunn  against  the- 
Mutual  Benefit  Life  Insurance  Company  of 
Newark,  N.  J.,  on  a  policy  of  life  insurance. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Dodd  &  Dodd,  for  appellant  F.  W.  Mo- 
rancy  and  Grubbs  &  Morancy,  for  appellee. 

DU  RELLE,  J.  This  suit  was  brought  by 
appellee  upon  a  policy  of  Insurance  issued  by 
appellant  upon  the  life  of  Benjamin  C.  Dunn, 
for  the  benefit  of  appellee,  who  was  his  wife. 
The  policy  was  for  $5,000,  the  annual  pre- 
mium of  $165.80  being  payable  upon  the  236V 
of  March  of  each  year,  until  20  full  years' 
premiums  should  be  paid,  or  until  the  deathv 
of  the  insured.  It  contained  a  provision  that, 
in  case  of  nonpayment  of  premium,  the  policy 
should  cease  and  determine,  "subject  to  the 
provisions  of  the  company's  nonforfeiture- 
system,"  as  indorsed  on  the  policy,  with  an 
accompanying  table.  One  of  the  objects  se- 
cured by  the  nonforfeiture  system  referred  to- 
was  the  right  to  extended  Insurance  for  a  lim- 
ited period  "for  the  full  amount  Insured  by 
this  policy,"  in  case  of  lapse  by  nonpayment  of 
premium.  The  nonforfeiture  provision  now . 
before  us  for  construction,  as  indorsed  upon 
the  policy,  Is  as  follows:  "When,  after  two- 
full  annual  premiums  shall  have  been  paid 
on  this  policy,  it  shall  cease  or  become  void 
solely  by  the  nonpayment  of  any  premium 
when  due,  the  entire  net  reserve  value  of  the 
policy  and  dividend  additions,  by  the  Ameri- 
can Experience  Mortality,  and  interest  at  four 
per  cent,  yearly,  less  any  indebtedness  to  the 
company  on  this  policy,  shall  be  applied  by 
the  company  as  a  single  premium  at  the  com- 
pany's rates  published  and  in  force  at  this- 
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date,  either— First,  to  the  purchase  of  non- 
pa  rtlci  pa  ting  term  insurance  (or  the  full 
amount  Insured  by  this  policy;  or,  second, 
upon  the  written  application  by  the  owner  of 
this  policy,  and  the  surrender  thereof  to  the 
company  at  Newark  within  three  months  from 
such  nonpayment  of  premium,  to  the  purchase 
of  a  nonpartlcipatlng  paid-up  policy,  payable 
at  the  time  this  policy  would  be  payable  If 
continued  in  force."  In  a  "Note"  at  the  foot 
of  the  Indorsement  it  is  provided:  "The  first 
ten  years'  dividends  that  may  be  declared  up- 
on this  policy  will  be  allowed  only  on  the  ad- 
dition plan."  That  is  to  say,  the  dividends 
declared  upon  the  policy  were  not  to  be  paid 
In  cash  or  credited  upon  the  amount  of  the 
next  premium,  but,  as  contended  for  by  coun- 
sel for  appellant,  were  invested  in  additional 
Insurance,  fully  paid  for  by  such  Investment, 
without  any  premium  chargeable  thereon,  but, 
under  the  provisions  of  the  policy,  forfeitable 
by  the  nonpayment  of  any  premium  to  accrue 
on  the  policy,  and  in  that  respect  differing 
from  what  is  called  "paid-up"  insurance. 

The  pleadings  and  agreed  statement  of  fact 
show  that  there  is  no  dispute  as  to  the  fol- 
lowing propositions:  (1)  Only  three  premiums 
were  paid,  the  last  premium  having  been  paid 
by  money  lent  by  the  company  to  Dunn.  (2) 
The  net  reserve  value  of  the  policy  was  $265.- 
65.  (3)  The  dividend  additions  were  $163, 
and  the  net  reserve  thereon  was  $55.98.  (4) 
The  indebtedness  of  Dunn  to  the  company 
was  $175.75.  (5)  The  net  reserve  value  of  the 
policy,  together  with  the  net  reserve  on  the 
dividend  additions,  amounted,  after  deducting 
such  indebtedness,  to  $145.88.  (6)  The  policy 
lapsed  by  nonpayment  of  the  premium  due 
March  23,  1804.  (7)  Dunn  died  December  19, 
1896. 

Appellant  claims  that  the  net  reserve  value 
should,  by  the  terms  of  the  contract,  have 
been  applied  by  the  company  to  the  purchase 
of  nonpartlcipatlng  term  insurance  for  the 
sum  of  $5,163,  being  the  amount  written  In 
.the  face  of  the  policy,  plus  the  dividend  ad- 
ditions up  to  the  date  of  the  lapse;  because, 
it  Is  claimed,  that  would  have  been  the  amount 
payable  to  the  beneficiary  had  Dunn  died  Just 
prior  to  the  lapse,  and  was  therefore  "the  full 
amount  Insured  by  this  policy."  The  net  re- 
serve on  policy  and  additions,  $145.88,  would, 
it  is  conceded,  purchase  nonpartlcipatlng  term 
Insurance  for  $5,163  for  2  years  and  263  days 
from  March  23,  1894,— that  is,  up  to  and  un- 
til December  11,  1896,— and  such  insurance 
would  therefore  expire  8  days  before  Dunn's 
death.  Appellee  claims  that  the  net  reserve 
should  have  been  applied  as  a  single  premium 
to  the  purchase  of  nonpartlcipatlng  term  In- 
surance for  $5,000,  thereby  extending  the  in- 
surance period  for  that  amount  for  the  term 
of  2  years  and  297  days  from  March  23,  1894, 
—that  Is,  up  to  January  14,  1897,-26  days 
after  Dunn's  death.  The  question,  therefore, 
Is  as  to  the  construction  of  the  words,  "the 
full  amount  Insured  by  this  policy";  and  this 
language  should  be  construed  and  understood, 


according  to  counsel  on  both  sides,  according 
to  the  common  and  approved  usage  of  lan- 
guage; and  it  seems  to  us  that  the  language 
of  the  contract  should  be  construed  as  of  the 
date  when  it  was  entered  Into,  and  that  such 
meaning  be  given  to  it  as  the  parties  may 
reasonably  be  supposed  to  have  had  in  their 
minds  at  that  time.  That  contract  insured 
Dunn's  life  for  $5,000.  That  was  the  amount 
insured.  No  other  amount  was  Insured.  It 
was  agreed  that  if  the  company  earned  divi- 
dends, and  if  the  directory  declared  them, 
they  should,  for  10  years,  be  Invested  in  the 
purchase  of  additional  insurance.  Additional 
to  what?  Additional  to  the  sum  of  $5,000  in- 
sured by  the  policy  at  the  time  the  contract 
was  entered  into  between  the  parties. 

Said  the  trial  judge,  discussing  this  ques- 
tion upon  demurrer  to  the  reply:  "What  was 
the  full  amount  insured  by  the  policy?  Un- 
doubtedly, the  sum  of  $5,000.  Could  language 
be  plainer?  There  is  no  agreement  or  prom- 
ise to  pay  any  dividend  additions  as  a  part 
of  the  amount  insured  by  the  policy.  Such 
dividend  additions  might  or  might  not  be 
made,  being  wholly  dependent  upon  the  de- 
gree of  success  attendant  upon  the  business 
done  by  the  company,  the  management  of  Its 
affairs,  and  the  losses  of  said  company,  and 
also  upon  the  discretion  of  the  directory  as  to 
whether  there  should  or  should  not  be  a  dec- 
laration of  dividends  at  all.  I  cannot  doubt 
that  this  is  the  proper  Interpretation  and  con- 
struction of  the  language  used  in  the  provi- 
sion of  the  policy  referred  to;  but,  if  I  enter- 
tained any  doubt  upon  the  subject,  then,  under 
the  well-recognized  rule  in  the  interpretation 
of  policies,  the  demurrer  would  have  to  be 
overruled;  for  when  words  In  a  policy  are, 
without  violence,  susceptible  to  two  interpre- 
tations, that  Interpretation  will  be  adopted 
which  will  sustain  the  claim  and  cover  the 
loss,  In  preference  to  that  which  will  defeat 
the  claim.  May,  Ins.  1175.  Bliss,  in  his  ex- 
cellent work  on  Life  Insurance  (section  40), 
says:  'If  it  be  uncertain,  in  view  of  the  gen- 
eral terms  of  an  instrument  and  the  apparent 
object  of  the  parties,  whether  given  words 
were  used  In  an  enlarged  or  restricted  sense, 
other  things  being  equal,  that  construction 
should  be  adopted  which  is  most  beneficial  to 
the  promisee.  •  *  *  If  the  language  of 
the  policy  is  capable  of  two  interpretations, 
that  one  must  be  adopted  which  is  most  fa- 
vorable to  the  assured,  because  the  language 
used  is  that  of  the  insurer.' " 

It  is  agreed  that,  under  the  form  of  the 
policy  sued  on,  the  company  has  always,  and 
without  exception,  considered  and  treated  the 
dividend  additions  as  a  part  of  the  full  amount 
insured,  under  said  form  of  policies.  It  is 
further  agreed  that,  about  a  month  before  the 
lapse,  Dunn  made  inquiry  of  the  state  agent 
as  to  what  would  be  the  cash  surrender  value 
of  the  policy,  and  was  given  the  information. 
In  February,  1895,  he  made  inquiry,  through 
the  local  agent,  as  to  what  was  the  cash  sur- 
render value  and  what  the  extension  of  time 
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upon  the  policy.  To  this  Inquiry  the  company 
responded  that  It  would  not,  at  that  late  date, 
be  willing  to  allow  any  value  for  the  policy, 
except  in  the  form  of  extended  insurance,  and 
forwarded  an  extension  certificate  for  $5,163 
for  2  years  and  263  days  from  the  date  of  the 
lapse,  being  until  December  11,  1896,  together 
with  the  canceled  premium  loan  certificate. 
This  extension  certificate  was  delivered  to 
Dunn,  and  found  among  his  papers  after  his 
death. 

It  is  claimed  that  the  appellee  is  estopped 
"by  the  action  of  the  company  in  issuing,  with- 
out protest  or  objection  from  plaintiff,  a  cer- 
tificate of  extended  insurance  extending  the 
lapsed  policy  on  the  life  of  Benjamin  C.  Dunn 
for  the  benefit  of  plaintiff  for  2  yean  and  263 
days  from  the  date  of  the  lapse  thereof  by 
nonpayment  of  premiums."  Counsel  for  ap- 
pellant recognises  "the  law  as  established  In 
the  cases  of  Weisert  v.  Muehl,  81  Ky.  339, 
Manning  v.  A.  O.  U.  W.,  86  Ky.  139,  5  8.  W. 
385,  and  Hopkins  v.  Hopkins'  Adm'r,  92  Ky. 
327, 17  8.  W.  864,  that  the  general  rule  is  that 
the  right  to  a  policy  of  insurance,  and  the 
money  to  become  due  under  it,  vests,  immedi- 
ately upon  its  issuance,  in  the  person  named  in 
It  as  the  beneficiary,  and  that  this  Interest, 
being  vested,  cannot  be  transferred  by  the 
insured  to  another  person."  But  counsel 
claims  that  these  authorities  do  not  apply  to 
the  case  at  bar,  for  the  reason  that  no  vested 
interest  of  the  appellee  was  attempted  to  be 
devested  by  the  issuance  of  the  extension  cer- 
tificate, and  that  It  was  issued  in  compliance 
with  the  terms  of  the  conditional  contract  of 
insurance.  It  is  also  urged  that  the  appellee 
is  in  the  attitude  of  claiming  a  vested  right  in 
a  lapsed  policy.  It  is  true  that  the  policy  had 
lapsed  as  to  current  insurance,  but,  by  virtue 
of  that  lapse,  the  nonforfeiture  proviso  became 
operative,  as  the  sole  contract  of  insurance, 
and  the  wife,  who  was  the  beneficiary  named 
in  the  policy,  had  a  vested  Interest  in  the  pol- 
icy as  then  existing. 

Upon  the  question  of  estoppel,  also,  we  con- 
cur with  the  opinion  of  the  trial  judge:  "An 
estoppel,  to  be  effective,  must  be  pleaded.  The 
pleadings  in  this  case  do  not  allege  any  facts 
constituting  an  estoppel.  There  is  no  allega- 
tion charging  that  plaintiff  had  any  knowl- 
edge of,  or  was  ever  informed  of,  any  corre- 
spondence, or  of  the  result  of  any  correspond- 
ence, between  her  husband  and  the  company, 
or  the  companyls  agents,  with  respect  to  the 
policy  sued  on;  nor  is  there  any  allegation  in 
the  pleadings  that  Benjamin  O.  Dunn  was 
the  agent,  or  acting  as  the  agent,  of  his  wife, 
the  plaintiff,  in  the  correspondence  with  the 
company,  or  in  receiving  the  certificate  of  ex- 
tended term  insurance.  In  the  case  of  Miles 
v.  Insurance  Co.,  147  U.  8. 177, 13  Sup.  Ct.  275, 
the  insured,  Mr.  Miles,  in  the  course  of  his  ne- 
gotiations with  the  company,  acted  as  the 
agent  for  his  wife,  and  was  treated  with  by 
the  company  as  such  agent  Not  being  able 
to  pay  a  premium  about  to  become  due,  Mr. 
Miles  wished  to  give  up  a  policy  for  $5,000, 


and  take  a  paid-up  policy.  He  was  advised 
by  the  company  that  a  plan  more  beneficial 
would  be  to  have  so  much  of  the  $5,000  releas- 
ed as  would  enable  him,  with  the  sum  allowed 
by  the  company  for  such  release,  to  pay  what 
would  be  due  as  a  premium  on  the  remaining 
sum  under  the  policy.  The  necessary  calcula- 
tions being  made,  Mr.  Miles  'procured  from 
the  company  the  requisite  papers  for  the  sig- 
nature of  his  wife,  and  afterwards  delivered 

,  such  papers  to  the  company,  with  her  name 
purporting  to  be  signed  to  a  receipt'  After- 
wards, Mr.  Miles,  not  being  able  to  pay  the 
premium  upon  the  policy  as  reduced,  again  -vis- 
ited the  office  of  the  company,  and  insisted 
upon  taking  out  a  paid-up  policy,  and  'he  was 
given  the  requisite  receipt  to  procure  the  sig- 
nature of  his  wife  to  it,  and  returned  it  to  the 
company,  with  what  purported  to  be  her  sig- 
nature. •  *  *  Mrs.  Miles  testified  that  her 
name  In  both  receipts  had  been  written  by  her 
husband  without  her  assent,  but  it  also  ap- 
peared that  her  name  to  the  application  for 
the  $5,000  policy  was  written  by  him,  and 
that  In  his  dealings  with  two  other  insurance 
companies  he  had  signed  her  name.'  In  the 
present  case  the  application  for  insurance  was 
made  by  Benjamin  C.  Dunn,  as  appears  from 
a  copy  of  the  application  filed  with  the  policy. 
In  the  present  case  it  does  not  appear,  from 
the  agreed  facts,  that  Mr.  Dunn  was  acting  as 
the  agent  of  his  wife,  nor  does  it  appear  that 
the  company  treated  with  him  as  such  in  the 
correspondence  concerning  the  policy,  or  In  is- 
suing a  certificate  of  extended  term  insurance. 
By  the  agreed  statement  of  facts,  it  appears 
that  Mr.  Dunn,  on  February  20,  1894,  wrote 
to  the  company's  agents  asking,  'What  will 
be  the  cash  surrender  value  of  policy  No.  108,- 
881,  when  the  fourth  premium  has  been  paid, 
due  March  23,  1894?   The  letter  referred  to 

!  does  not  in  any  way  intimate  that  Mr.  Dunn 
was  acting  for  his.  wife  in  making  the  Inquiry . 
Afterwards,  February  6,  1895,  Mr.  Dnnn, 
through  a  special  agent  of  the  defendant,  In- 
quired 'as  to  what  was  the  cash  value  of  his  • 
policy  at  that  time,  and  what  were  his  rights 
as  to  extension  insurance.'  The  answers  to 
these  letters  never  mention  Mrs.  Dunn  as 
the  owner  of  the  policy,  nor  refer  to  Mr. 
Dunn  as  being  the  agent  of  his  wife.  The 
company,  in  Its  letter  of  February  12,  1895,  to 
Its  agents,  after  referring  to  the  lapse  of  the 
policy,  and  the  application  of  the  policy  re- 
serve to  the  cancellation  of  the  premium  loan 
and  to  the  extension  of  the  insurance,  says: 
*We  Inclose  extension  certificate  205,544,  and 
canceled  premium  loan  certificate,  which  you 
will  please  forward  to  Mr.  Dunn.'  It  further 
appears  from  the  agreed  statement  of  facts 
that  the  certificate  of  extended  insurance  was 
'delivered  to  Benjamin  C.  Dunn,  and  was  kept 
by  him  until  his  death,  and  was  found  by 
plaintiff  among  his  papers  after  his  death.' 
It  does  not  appear  that  plaintiff  had  any 
knowledge  of  the  existence  of  this  certificate 
of  extended  Insurance  until  she  found  It 
among  her  husband's  papers,  after  his  death. 
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It  is  true,  as  contended  by  defendants  coun- 
sel, that  'no  surrender  of  the  policy  was  nec- 
essary, nor  was  the  consent  of  the  beneficiary 
required  by  the  policy  as  a  condition  to  grant- 
ing extended  Insurance' ;  but  by  the  very  terms 
of  the  policy  Itself,  after  two  full  annual  pro- 
mi 'una  have  been  paid,  the  insured  had  a  vest- 
ed right  (In  the  absence  of  an  application  for 
a  paid-up  policy  by  the  owner  of  the  policy 
upon  the  terms  and  within  the  time  specified 
In  the  nonforfeiture  provision  of  the  policy) 
to  have  the  net  reserve  value  of  the  policy 
and  dividend  additions  applied  by  the  compa- 
ny (and  it  is  the  contract  duty  of  the  com- 
pany bo  to  do)  as  a  single  premium  to  the  pur- 
chase of  nonpartlcipatlng  term  Insurance.  It 
Is  agreed  as  a  fact  that  the  defendant  com- 
pany 'has  always,  and  without  an  exception, 
under  the  form  of  the  policy  sued  on,  consid- 
ered and  treated  the  dividend  additions  as  a 
part  of  the  full  amount  insured  under  said 
form  of  policies';  and  defendant's  counsel  ar- 
gue that  'any  other  construction  would  not  be 
fair  to  a  policy  holder.'  The  question  to  be 
determined  In  this  case  is  not,  what  would  be 
fair  to  a  policy  holder,  but  what  is  the  true 
construction  of  the  contract  In  construing  a 
contract,  a  court  will  not  adopt  the  Interpreta- 
tion placed  upon  it  by  one  of  the  parties  to 
It,  unless  such  Interpretation  be  obviously 
proper,  no  matter  how  often  or  how  uniform- 
ly has  been  such  Interpretation  of  similar  con- 
tracts. In  this  case  It  is  not  alleged  in  the 
pleadings,  and  It  does  not  appear  from  any  of 
the  agreed  statement  of  facts,  that  plaintiff 
was  ever  informed  of  the  construction  placed 
by  the  company  upon  the  provisions  of  the 
policy  now  in  question.  From  the  pleadings 
and  the  proof  (agreed  facts)  I  am  of  the  opin- 
ion that  the  plaintiff  is  not  estopped  from  de- 
nying that  such  construction  was  ever  assent- 
ed to  or  recognized  by  her  as  binding  upon 
her,  and,  there  being  no  estoppel,  plaintiff  has 
the  right  to  repudiate  the  construction  placed 
by  the  company  upon  the  provision  in  ques- 
tion, and  come  into  court  and  demand  that 
the  court  construe  the  contract"  The  Judg- 
ment is  affirmed,  with  damages. 


THOMPSON  et  al.  v.  JOHNSON  et  aL 
(Snpreme  Court  of  Texas.  Dec.  19,  1898.) 
TbiaI/— Ftnddios— Evtdmic*. 
Defendants  offered  in  evidence  a  deed  pur- 
porting' to  have  been  execnted  by  plaintiff,  which 
was  excluded,  on  the  objection  of  plaintiff,  on 
the  ground  that  the  acknowledgment  was  defect- 
ive. The  trial  court  filed  a  finding  of  fact  that 
plaintiff  executed  the  deed,  which  it  set  forth, 
together  with  a  copy  of  the  acknowledgment, 
and,  as  a  conclusion  of  law  based  thereon,  de- 
cided that  if  the  acknowledgment  was  good  in 
law,  defendants  should  have  judgment  Held, 
that  the  finding  of  fact  was  erroneous,  as  being 
based  on  excluded  evidence,  and  that  the  con- 
clusion of  law  based  thereon  must  fall  with  it. 

Error  to  court  of  civil  appeals  of  Fifth  su- 
preme judicial  district 
Trespass  to  try  title  by  Susan  F.  Thomp- 


son and  another  against  John  Johnson  and 
others.  A  Judgment  in  favor  of  plaintiffs  was 
reversed  by  the  court  of  civil  appeals,  and 
Judgment  entered  for  the  defendants  (60  S. 
W.  1065),  and  plaintiffs  brought  error.  Judg- 
ment of  the  court  of  civil  appeals  set  aside, 
and  new  trial  ordered. 

Chas.  D.  Groce,  M.  H.  Garnett,  W.  C.  Jones, 
and  C.  W.  Merrltt,  for  plaintiffs  in  error. 
Abernathy  &  Beverly,  John  Doyle,  and  J  as. 
M.  Muse,  for  defendants  In  error. 

DENMAN,  J.  This  is  an  ordinary  action 
of  trespass  to  try  title  brought  by  Susan  F. 
Thompson,  joined  by  her  husband,  against 
John  Johnson  and  others,'  claiming  under  him, 
to  recover  the  lands  In  controversy.  Defend- 
ants pleaded  not  guilty,  Improvements  In  good 
faith,  and  other  matters  not  necessary  to  no- 
tice. The  statement  of  facts  shows  (1)  that 
the  land  is  separate  property  of  Susan  F. 
Thompson,  it  having  been  allotted  to  her  in 
the  partition  of  her  ancestor's  estate;  (2)  that 
plaintiffs,  for  the  sole  purpose  of  showing 
common  source,  Introduced  In  evidence  a  copy 
from  the  records  of  a  deed  purporting  to  nave 
been  executed  by  her  and  her  husband  con- 
veying the  land  to  Johnson;  and  (3)  that  de- 
fendants made  proof  of  their  respective  im- 
provements. The  pleadings  of  each  of  the  de- 
fendants show  that  be  claimed  the  land  un- 
der said  deed,  and  there  Is  nothing,  other  than 
above  stated  In  the  statement  of  facts,  tending 
to  show  that  Susan  F.  Thompson  has  ever 
parted  with  whatever  title  she  may  have  bad. 
Upon  this  state  of  the  evidence,  the  trial 
court,  on  October  22, 1897,  rendered  judgment 
for  Susan  F.  Thompson  for  the  land  and  for 
defendants  for  their  improvements.  In  No- 
vember, 1897,  at  the  request  of  defendants, 
the  court  filed  conclusions  of  fact  at  some 
length,  which,  as  far  as  they  bear  upon  the 
questions  we  deem  it  proper  to  notice,  are  in 
substance:  (1)  That  on  January  17,  1870,  the 
land  in  controversy  was  the  separate  property 
of  Susan  F.  Thompson;  (2)  that  on  said  date 
she,  joined  by  her  husband,  executed  to  de- 
fendant Johnson,  for  a  valuable  consideration, 
a  certain  deed  (here  the  trial  court  sets  out 
the  deed,  including  the  acknowledgment,  In 
full);  (3)  that  Johnson,  by  subsequent  deeds, 
conveyed  parts  of  the  land  to  the  other  de- 
fendants; (4)  that  said  deed  from  Susan  F. 
Thompson  and  husband  to  Johnson  was  of- 
fered by  plaintiffs  for  the  purpose  of  showing 
common  source,  and  "was  received  in  evi- 
dence for  that  purpose  and  no  other."  Upon 
these  facts  the  court  concluded,  as  a  matter 
of  law,  (1)  that  said  deed,  on  account  of  de- 
fective acknowledgment  is  void,  and  that 
therefore,  plaintiffs  should  recover;  (2)  that 
If  the  acknowledgment  Is  in  law  good,  de- 
fendants should  have  judgment  From  the 
bill  of  exceptions  contained  in  the  record,  it 
appears  that  on  the  trial  defendants  offered 
in  evidence,  as  a  muniment  of  title,  said  deed 
from  Susan  F.  Thompson  and  husband  to 
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Johnson,  and  that  the  court,  upon  objection  of 
plaintiffs  to  the  acknowledgment,  excluded 
the  same,  and  that  defendants  duly  excepted 
to  such  ruling.  From  said  judgment  John- 
son and  others  appealed  to  the  court  of  civil 
appeals,  assigning  as  error  that  the  trial  court 
erred  in  holding  said  deed  void,  and  in  re- 
fusing to  render  judgment  that  plaintiff  take 
nothing  upon  said  finding  of  fact  (2).  Susan 
P.  Thompson  and  husband  filed  cross  assign- 
ments of  error  to  the  effect  that  the  trial 
court  erred  in  finding  its  said  conclusion  of 
fact  (2),  in  that  there  was  no  evidence  admit- 
ted upon  which  to  base  same,  and  also  erred 
in  its  said  conclusion  of  law  (2),  in  that  de- 
fendants could  not  have  a  judgment,  even  If 
the  acknowledgment  was  good,  because  the 
deed  was  not  admitted  in  evidence.  The  court 
of  civil  appeals  held  that  the  trial  court  erred 
(1)  in  holding  the  acknowledgment  fatally  de- 
fective, and  (2)  in  not  rendering  judgment 
that  plaintiffs  take  nothing,  and  thereupon 
proceeded  to  render  such  judgment.  From 
this  judgment  Susan  F.  Thompson  and  hus- 
band have  brought  the  cause  to  this  court 
upon  writ  of  error,  complaining  that  the  court 
of  civil  appeals  erred  in  holding  that  the  cer- 
tificate of  acknowledgment  was  sufficient,  and 
that,  therefore,  the  trial  court  erred  in  exclud- 
ing the  deed.  Upon  this  proposition,  we  are 
of  opinion  that  the  court  of  civil  appeals  were 
correct,  and,  as  they  have  written  fully  upon 
the  point,  we  deem  It  unnecessary  to  say 
more.  It  therefore  results  that  we  are  of 
opinion  that  that  court  correctly  reversed  the 
judgment  of  the  trial  court 

Susan  F.  Thompson  and  husband  also  com- 
plain that  the  court  of  civil  appeals  erred  in 
not  holding,  in  any  event,  that  the  trial  court 
erred  In  its  said  finding  of  fact  (2)  and  in  its 
said  conclusion  of  law  (2).  We  are  of  opin- 
ion that  this  point  is  well  taken.  Though  the 
deed  was  correctly  acknowledged,  and  should 
have  been  admitted  In  evidence,  nevertheless 
the  statement  of  facts  and  the  bill  of  excep- 
tions above  stated  show  affirmatively  that  it 
was  excluded,  and  such  exclusion  left  the 
trial  court  without  evidence  before  it  upon 
which  to  base  its  said  finding  of  fact  (2),  and 
therefore  its  said  conclusion  of  law  (2),  based 
thereon,  was  also  unauthorized.  When  the 
deed  was  wrongfully  excluded  by  the  trial 
court  upon  objection  made  by  Susan  F. 
Thompson  and  husband,  they  were  not  called 
upon  and  It  would  have  been  Improper  for 
them  to  have  offered  evidence  to  destroy  the 
same,  as  they  might  have  done  had  It  been 
admitted,  such,  for  instance,  as  that  it  was  a 
forgery.  The  exclusion  of  the  deed  put  it  en- 
tirely out  of  the  case,  in  so  far  as  the  trial 
court  was  concerned,  and  left  to  defendants 
Johnson  and  others  only  one  right  in  refer- 
ence thereto;  that  is,  to  assign  such  exclu- 
sion as  error  In  law,  upon  which  the  judgment 
should  be  reversed  and  a  new  trial  awarded. 
We  must  therefore  set  aside  said  finding  of 
fact  (2)  made  by  the  trial  court,  and  Impliedly 
approved  by  the  court  of  civil  appeals,  for  the 


reason  that  It  was  error  In  law  to  base  same 
upon  excluded  testimony.  Said  conclusion  of 
law  (2)  must,  of  course,  fall  with  it  Since 
the  judgment  of  the  court  of  civil  appeals, 
rendering  judgment  that  Susan  F.  Thompson 
and  husband  take  nothing,  Is  based  upon  said 
conclusion  of  fact  (2),  which  we  have  set 
aside,  it  follows  that  It  must  be  set  aside,  and 
the  cause  remanded  for  a  new  trial.  If,  on 
such  trial,  the  issue  of  forgery  be  raised,  the 
testimony  of  Enloe  as  to  what  occurred  at 
Thompson's  house,  at  the  time  he  claims  the 
acknowledgment  was  taken,  will  be  admissi- 
ble. 

BROWN.  J„  not  sitting. 


HOWE  GRAIN  &  MERCANTILE  CO. 

JONES  et  al. 
(Court  of  Civil  Appeals  of  Texas.  April  22, 

1899.) 

Pbtvats  Corporations — Puhohabb  of  Its  Own 

Stock— Bt-Laws— Validity. 

1.  A  by-law  of  a  private  corporation,  pro- 
viding that  on  the  death  of  any  stockholder  his 
stock  shall  be  paid  to  his  legal  representatives, 
if  it  has  remained  in  the  company  for  one  year, 
and  notice  of  intention  to  withdraw  has  been 
given,  is  valid,  and,  after  a  compliance  with 
the  conditions,  is  a  binding  contract  for  its 
withdrawal,  which  may  be  enforced  by  suit,  the 
company  being  solvent. 

2.  Rev.  St.  1895,  art.  665,  providing  that  no 
private  corporation  shall  employ  its  assets  for 
any  other  purpose  than  to  accomplish  the  ob- 
jects of  its  creation,  does  not  prevent  a  corpo- 
ration from  purchasing  its  own  stock,  since  such 
purchase  does  not  necessarily  reduce  its  capital 
stock. 

Appeal  from  Grayson  county  court;  J.  H. 
Wood,  Judge. 

Action  by  G.  O.  Jones  and  others  against 
the  Howe  Grain  &  Mercantile  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals. Affirmed. 

Head,  Dillard  Sc  Muse,  for  appellant. 
Wolfe,  Hare  &  Semple,  for  appellees. 

BOOKHOUT,  J.  This  suit  was  instituted 
by  appellees  against  appellant,  a  corporation, 
to  require  it  to  purchase  from  them  100  shares 
of  its  capital  stock  in  compliance  with  one  of 
its  by-laws.  A  trial  before  the  court  on  No- 
vember 2,  1898,  resulted  In  a  judgment  iu 
favor  of  appellees  for  $570,  from  which  this 
appeal  is  prosecuted;  notice  of  appeal,  appeal 
bond,  and  assignment  of  errors  having  been 
given  and  filed  in  compliance  with  our  statute 
and  rules  of  court  The  parties  filed  In  the 
trial  court  a  written  agreement  as  to  certain 
facts,  which  agreement  the  court  made  a  part 
of  its  findings  of  fact  We  find  the  following 
facts  are  shown  by  said  agreement:  On  the 
25th  day  of  August,  1887,  the  Farmers'  Al- 
liance Co-operative  Association  was  duly  in- 
corporated, with  its  principal  office  In  the 
town  of  Howe,  in  Grayson  county,  Tex.  The 
purpose  for  which  said  corporation  was  form- 
ed was  the  owning  and  managing  of  a  mer.- 
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cantfle  establishment,  buying  and  Belling 
grain  and  other  farm  products,  and  buying 
and  selling  such  real  estate  as  may  be  nec- 
essary for  carrying  on  such  business  Incident 
or  appertaining  thereto  for  the  mutual  profit 
and  benefit  of  Its  stockholders  and  patrons 
who  are  members  of  the  order  of  the  Fann- 
ers' Alliance.  The  capital  stock  was  $20,000. 
Thereafter,  on  the  26th  day  of  April,  1894, 
said  charter  was  amended,  wherein,  among 
other  things,  Its  name  was  changed  to  the 
Howe  Grain  &  Mercantile  Company,  and  the 
purpose  for  which  It  was  formed  was  changed 
to  the  owning  and  managing  a  mercantile 
establishment,  and  buying  and  selling  grain 
and  other  farm  products,  and  for  the  purpose 
of  manufacturing  corn  and  wheat  into  meal 
and  flour  and  other  products  produced  by  the 
same,  and  for  the  purpose  of  buying  and  sell- 
ing such  real  estate  only  as  may  be  necessary 
for  carrying  on  the  business  of  such  cor- 
poration, and  for  the  purpose  of  buying  and 
selling  goods,  wares,  and  merchandise  at  re- 
tail, under  and  by  virtue  of  subdivision  24, 
art  666,  Rev.  St,  as  amended  by  Acts  22d 
Leg.  p.  162.  After  the  company  was  origi- 
nally chartered,  by-laws  were  adopted,  among 
which  appear  the  following:  Article  2,  §  9: 
"Any  white  person  actively  engaged  In  agri- 
cultural pursuits  may  become  a  stockholder 
In  this  company:  provided,  that  no  stockhold- 
er who  ceases  to  be  engaged  In  agricultural 
pursuits  shall  forfeit  the  right  to  bold  or  take 
additional  stock,  in  this  company:  and  pro- 
vided, that  no  stockholder  shall  be  entitled  to 
own  more  than  $500  in  stock  In  said  com- 
pany." Article  2,  f  10:  "In  the  case  of 
death  of  any  stockholder,  the  stock,  with  di- 
vidend, if  any,  shall  be  paid  to  their  legal 
representatives  at  the  following  annual  meet- 
ing: provided,  that  the  stock  shall  have  re- 
mained In  the  company  for  one  year:  and 
provided,  that  ninety  days'  notice  of  such 
withdrawal  of  stock  has  been  given  the  secre- 
tary." Article  3,  S  1:  "The  profits  of  this 
company  shall  be  disposed  of  as  follows: 
Ten  per  cent  of  profits  may  be  retained  as  a 
sinking  fund.  The  remainder  shall  be  divid- 
ed among  the  stockholders  In  proportion  to 
the  amount  of  their  stock."  Article  3,  f  5: 
"In  becoming  a  stockholder  of  this  company, 
I  hereby  agree  to  further  bind  myself  to  as- 
sume such  responsibilities,  and  conform  to 
inch  requirements  and  risks,  as  are  made  in- 
cumbent upon  me  by  the  constitution  and  by- 
laws of  the  same."  After  the  incorporation 
of  said  company  and  the  adoption  of  said  by- 
laws, J.  o.  Jones,  a  citizen  of  Grayson  coun- 
ty, Tex.,  being  duly  qualified  by  tbe  terms  of 
the  constitution  and  by-laws  of  said  corpora- 
tion, subscribed  and  paid  for  100  shares  of 
tbe  capital  stock  of  said  corporation  of  the 
par  value  of  $5  each,  certificates  for  which 
■tock  were  duly  Issued  to  the  said  J.  C.  Jones. 
Jones  died  intestate  In  1897,  while  he  was 
the  owner  of  said  stock,  and  there  was  no  ad- 
ministration upon  his  estate,  nor  any  neces- 
sity for  administration,  and  plaintiffs  (appel- 


lees) are  his  heirs,  and  became  entitled  to 
said  stock.  Jones  had  been  the  owner  and 
holder  of  said  stock  and  a  stockholder  in  said 
corporation  for  more  than  a  year  previous  to 
his  death,  and  plaintiffs  gave  90  days'  no- 
tice to  the  defendant  corporation  of  their  de- 
sire to  withdraw  the  amount  of  said  stock 
and  dividend  previous  to  the  annual  meeting 
of  said  corporation  held  on  June  4,  1898,  and 
defendant  failed  and  refused  to  comply  with 
said  request  In  addition  to  the  above,  the 
trial  court  filed  the  following  conclusions  of 
fact  which  we  also  find  and  adopt  in  addi- 
tion to  those  found  above:  "I  find  the  facts 
to  be  true  as  set  forth  In  the  written  agree- 
ment between  the  parties,  which  is  hereto  at- 
tached, and  made  a  part  hereof;  and,  In  ad- 
dition to  uie  facta  as  set  forth  In  said  agree- 
ment, i  find  that  tbe  stock  in  the  defendant 
corporation  was  worth  at  the  end  of  tbe  fiscal 
year  June  4, 1897, 12  cents  on  the  dollar  above 
par;  at  tbe  end  of  the  fiscal  year  June  4, 
1398,  14  cents  on  the  dollar  above  par;  and 
on  September  1,  1898,  29  cents  on  tbe  dollar 
above  par.  I  also  find  that  plaintiffs  are  en- 
titled to  tbe  value  of  said  stock  at  the  end 
of  tbe  fiscal  year  1398,  making  about  $670. 
The  value  of  the  stock  Is  arrived  at  by  esti- 
mating the  fair  cash  value  of  the  property  of 
the  corporation  on  hand  at  each  of  the  times 
named,  which  Included  the  ten  per  cent,  net 
profits  that  had  been  set  aside  each  year  as 
surplus  or  undivided  dividends  under  the  by- 
laws. I  also  find  that  the  defendant,  pre- 
vious to  the  time  plaintiffs  made  application 
to  withdraw  their  stock,  had  on  several  occa- 
sions permitted  other  stockholders  to  with- 
draw then*  stock  In  compliance  with  the  by- 
laws set  forth  in  the  agreement  such  with- 
drawal being  by  living  stockholders,  and  the 
defendant  In  each  case  paying  the  face  value 
of  the  stock  only.  I  also  find  that  defendant 
is  now,  and  ever  since  June,  1898,  was,  and 
has  been,  entirely  solvent,  and  able  to  pay  all 
creditors  after  paying  this  judgment  I  find 
that  defendant  now  has  a  surplus  fund  of  $1,- 
886,  and  net  profits  undivided  of  $2,000." 
The  trial  court  filed  the  following  conclusions 
of  law,  which  we  adopt:  "(1)  I  conclude  as 
a  matter  of  law  that  section  10  of  article  2  of 
the  by-laws  of  defendant  Is  a  valid  by-law. 
(2)  I  further  conclude  that  said  by-law  con- 
stituted an  offer  on  the  part  of  the  defend- 
ant to  the  plaintiffs,  as  the  legal  representa- 
tives of  J.  C.  Jones,  a  deceased  stockholder, 
which,  when  it  is  accepted  by  plaintiffs,  and 
when  the  requirements  specified  In  said  by- 
law had  been  complied  with  on  the  part  of 
plaintiffs,  became  a  binding  contract  on  the 
part  of  defendant  to  pay  plaintiffs  the  value 
of  said  decedent's  stock  In  tbe  defendant 
company,  with  dividends  accrued  and  unpaid, 
and  that  for  a  breach  of  such  contract  this 
action  lies.  (3)  I  further  conclude  that  said 
by-law  conferred  on  plaintiffs  tbe  right  to 
withdraw  the  value  of  said  stock  from  defend- 
ant and  receive  therefor  from  defendant  tbe 
value  of  said  stock,  with  dividends  accrued 
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and  unpaid,  and  that  this  action  Ilea  against 
defendant  for  a  refusal  on  Its  part  to  allow 
plaintiffs  to  so  withdraw  said  value  of  said 
stock,  and  pay  them  its  value,  with  such  divi- 
dends. (4)  I  therefore  conclude  that  plain- 
tiffs are  entitled  to  recover  from  defendant 
the  sum  of  |570." 

There  Is  no  statute  in  this  state  expressly 
prohibiting  a  corporation  from  purchasing  its 
own  stock.  We  do  not  think  that  article  665, 
Rev.  St.  1895,  was  Intended  to  apply  to  such 
a  purchase.  Bond  v.  Manufacturing  Co.,  82 
Tex.  300,  18  S.  W.  691;  Tayl.  Corp.  {  295; 
Curtis  v.  Leavitt,  15  N.  Y.  64.  Nor  does  It 
appear  that  there  Is  any  principle  of  common 
law  which  prohibits  such  a  purchase.  Bank 
v.  Bruce,  17  N.  Y.  507.  Such  a  purchase  does 
not  necessarily  reduce  its  capital  stock.  The 
stock  so  purchased  may  be  reissued  by  the 
corporation.  Cook,  Stock  &  S.  8  314.  In 
this  case  the  corporation  has  on  hand  a  sur- 
plus fund,  and  net  profits  undivided  to  the 
amount  of  $2,000.  It  is  more  than  solvent, 
and,  after  paying  plaintiffs  the  amount  of 
their  stock  and  dividends,  it  will  have  left 
more  assets  than  necessary  to  pay  its  cred- 
itors in  full.  Under  these  facts  we  conclude 
that  by-law  10  of  article  2  should  be  en- 
forced, and  that  there  is  no  error  in  the  Judg- 
ment. Cook,  Stock  &  S.  Si  311,  312;  Reese, 
Ultra  Vires,  8  120;  2  Beach,  Priv.  Corp.  • 
396;  Boone,  Corp.  p.  147,  8  107;  Association 
v.  Paxton  (Tex.  Civ.  App.)  83  8.  W.  389; 
Association  v.  Blering,  86  Tex.  476,  26  S.  W. 
39;  Dupee  v.  Water- Power  Co.,  114  Mass.  37; 
Lumber  Co.  v.  Foster,  49  Iowa,  25;  Bank 
Bruce,  17  N.  Y.  507;  Davis  v.  Proprietors,  49 
Mass.  321;  Trust  Co.  v.  Abbott,  162  Mass. 
148,  38  N.  E.  432;  Blalock  v.  Manufacturing 
Co.,  110  N.  C.  99, 14  S.  E.  501;  Bby  v.  Guest, 
94  Pa.  St  160;  Commissioners  v.  Thayer,  94 
U.  8.  631;  Olapp  v.  Peterson,  104  111.  26. 

Affirmed. 


ROGERS  et  al.  v.  SOUTHERN  PINE 
LUMBER  CO.  et  al 

(Court  of  Civil  Appeals  of  Texas.    March  11, 

1899.) 

Judicial  Sales— Recitals  or  Dbcbbb— CONCLU- 
siveness on  purchasers— res  judicata— after- 
Acquired  Titlb— Corporations — Preferences 
to  Creditors  —  Rights  or  Third  Persons  — 
Mortgages — Receivers. 

1.  A  receiver  was  appointed  for  an  insolvent 
corporation,  which  had  executed  a  trust  deed  to 
secure  creditors,  in  proceedings  instituted  by  an 
unsecured  creditor.  The  trustee  and  the  bene- 
ficiaries of  the  trust  deed  were  not  made  par- 
ties, and  the  validity  of  the  trust  deed  was  not 
in  issue.  The  property  was  ordered  sold  with- 
out prejudice  to  persons  claiming  any  interest 
therein,  and  the  court  directed  that  the  convey- 
ance thereunder  should  be  the  interest  which 
the  corporation  had  in  the  property  at  a  time 
subsequent  to  the  execution  of  the  trust  deed. 
The  conveyance  under  the  receiver's  sale  stated 
that  the  sale  was  subject  to  the  trust  deed,  but 
no  order  was  made  making  the  trust  deed  a  lien 
superior  to  the  rights  of  the  purchaser.  'Hdd, 


that  persons  claiming  under  the  receiver's  sale 
were  not  precluded  from  questioning  the  valid- 
ity of  the  trust  deed,  the  recitals  as  to  the  trust 
deed  having  been  inserted  in  the  orders  merely 
to  show  that  no  issue  as  to  its  validity  had  been 
determined. 

2.  A  judgment  directing  the  foreclosure  of  a 
trust  deed  as  against  the  beneficiary  of  another 
trust  deed  in  an  action  to  which  he  was  a  party, 
does  not  bar  a  title  acquired  by  him  by  pur- 
chase at  a  foreclosure  sale  under  the  latter 
trust  deed  during  the  pendency  of  the  proceed- 
ings to  foreclose  the  former  trust  deed,  but  be- 
fore the  entry  of  the  judgment  therein,  where 
he  was  not  the  sole  beneficiary  of  the  trust 
deed  under  which  he  claims,  and  the  trustee 
thereunder  was  not  a  party  to  the  suit  to  fore- 
close the  former,  and  where  the  petition  merely 
alleged  that  he  claimed  adversely  to  the  first- 
named  trust  deed;  and  this,  though  he  default- 
ed in  the  foreclosure  suit  against  him. 

3.  A  transfer  by  an  insolvent  corporation  to 
prefer  creditors  being  void,  a  person  claiming 
an  interest  in  the  property  attempted  to  be 
transferred  may  attack  the  conveyance  though 
he  be  not  a  creditor  of  the  corporation. 

4.  Such  transfer  will  be  set  aside  at  the  in- 
stance of  one  in  possession  of  the  property  un- 
der a  claim  of  ownership,  though  the  result  be 
that  none  of  the  creditors  of  the  corporation 
will  realize  anything; 

5.  A  mortgagee  not  being  entitled  to  the  rents 
or  to  possession  of  the  premises  under  Rev.  St. 
art  4882,  it  is  improper  to  appoint  a  receiver  of 
the  premises  on  tine  ex  parte  application  of  the 
mortgagor  in  an  action  to  enjoin  him  from  fore- 
closing, where  the  pleadings  disclose  the  inva- 
lidity of  the  mortgage. 

6.  A  mortgagee  is  not  entitled  to  a  receiver 
where  the  value  of  the  property  is  twice  the 
amount  of  the  debt 

Appeal  from  district  court,  Marion  county; 
Hiram  Glass,  Special  Judge. 

Action  by  T.  J.  Rogers,  as  receiver  of  the 
National  Bank  of  Jefferson,  and  others, 
against  the  Southern  Pine  Lumber  Company 
and  others.  There  was  judgment  for  defend- 
ants, and  plaintiffs  appeal.  Reversed. 

This  suit  was  instituted  by  T.  J.  Rogers, 
receiver  of  the  National  Bank  of  Jefferson, 
W.  B.  Ward,  and  the  Bank  of  Commerce  of 
Kansas  City,  Mo.,  against  the  Southern  Pine 
Lumber  Company,  H.  P.  Taylor,  sheriff,  and 
George  J.  Armistead;  its  main  purpose  be- 
ing to  enjoin  the  execution  of  an  order  of  sale 
Issued  out  of  the  district  court  of  Marion  coun- 
ty upon  a  judgment  therein  rendered  in  fa- 
vor of  the  said  Southern  Pine  Lumber  Com- 
pany against  the  Jefferson  Lumber  Company 
and  others,  In  which  personal  judgment  for 
$4,697.27  went  against  the  Jefferson  Lumber 
Company,  and  there  was  a  foreclosure  of  a 
mortgage  lien  as  to  it  and  co-defendants  up- 
on real  and  personal  property.  The  trial  be- 
low resulted  In  favor  of  the  Southern  Pine 
Lumber  Company,  and  the  plaintiffs  have  ap- 
pealed. The  facts  and  proceedings  out  of 
which  the  litigation  arises  are  considerably 
complicated,  and  are,  In  substance,  as  follows: 

"First.  The  Jefferson  Lumber  Company,  a 
private  corporation  organised  under  the  laws 
of  Texas  for  the  manufacture  and  sale  of  lum- 
ber, running  sawmills,  and  selling  lumber  at 
wholesale,  becoming  insolvent  and  unable  to 
proceed  with  Its  business,  and  with  no  ex- 
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pectatlon  of  resuming  business,  undertook  to 
dispose  of  all  of  its  property  by  the  following 
instruments:  July  1,  1891,  bill  of  sale  to  the 
Jefferson  National  Bank,  conveying  $54,000 
worth  of  lumber  In  payment  of  debts  to  the 
bank.  July  1,  1891,  deed  to  Erastus  Jones, 
conveying  14,732  acres  of  land  in  payment  of 
debts  to  Jones.  July  S,  1891,  deed  to  W.  B. 
Ward,  conveying  7,652  acres  of  land  In  pay- 
ment of  debts  to  Ward.  July  7,  1891,  two 
trust  deeds  to  W.  R.  Camp,  trustee,  convey- 
ing 7,000  acres  of  land,  sawmills,  railroads, 
etc.,  to  secure,  In  the  order  named,  preferred 
creditors  of  the  Jefferson  Lumber  Company 
according  to  the  following  schedule:  (1) 
Amounts  due  mechanics,  laborers,  artisans, 
and  employes  of  the  Jefferson  Lumber  Com- 
pany at  their  several  mills  situated  at  At- 
lanta, Kildare,  Mill  No.  2,  near  Kildare,  all 
in  Cass  county,  Texas,  in  various  amounts, 
aggregating  the  sum  of  15,367.70;  (2)  Na- 
tional Bank  of  Jefferson,  Texas,  $20,360.63; 
(3)  Linden  Bank  of  Linden,  Texas,  $9,896.14; 
1 4)  Atlanta  Bank  of  Atlanta,  Texas,  $7,348.62; 
(5)  Erastus  Jones,  of  Spencer,  Mass.,  $54,- 
471.84;  (6)  John  M.  Bemls,  of  Buffalo,  N.  Y., 
$35,738.10;  (7)  A.  Weinsteln,  of  Jefferson, 
Texas,  $6,169.88;  (8)  J.  B.  Alexander,  of 
Staten  Island,  N.  Y.,  $45,000;  (9)  Southern 
Pine  Lumber  Company,  of  Texarkana,  Texas, 
S12.674.10;  (10)  Origsby  Bros!,  of  Dallas, 
Texas,  $29,628.03;  (11)  Citizens'  Bank  of  Jef- 
ferson, Texas,  $9,486.07;  (12)  Southern  Na- 
tional Bank  of  New  York  City,  $6,000;  (13) 
Sulphur  Lumber  Company,  of  Sulphur  Station, 
Tex.,  $9,245.34;  (14)  First  National  Bank  of 
Milton,  Pa.,  $4,350.95;  (15)  Marshall  National 
Bank,  Marshall,  Texas,  $3,500.  The  grantees 
in  the  above  Instruments  immediately  took 
Itossesslon  thereunder.  They  purported  to 
convey  all  the  property  of  the  Jefferson  Com- 
pany, which  was  of  the  total  value  of  from 
$150,000  to  $200,000.  The  liabilities  of  the 
Jefferson  Company  exceeded  $516,000.  It  will 
thus  be  observed  that  there  were  $184,352.91 
scheduled  In  the  Camp  trust  deeds  prior  to 
the  Southern  Pine  Lumber  Company.  While 
the  record  does  not  definitely  show  the  value 
of  the  land  deeded  to  Jones  and  Ward,  yet, 
as  all  the  assets  did  not  exceed  $200,000  in 
value,  including  the  $54,000  worth  of  lumber 
conveyed  to  the  Jefferson  Bank,  it  is  plain 
that  the  debts  scheduled  in  the  Camp  trust 
deeds  prior  to  the  Southern  Pine  Lumber 
Company  greatly  exceeded  the  value  of  the 
property  embraced  in  the  trust  deeds,  under 
the  terms  of  which  the  Southern  Pine  Lum- 
ber would  therefore  receive  nothing  what- 
ever. 

"Second.  On  July  21,  1891,  the  Galveston 
National  Bank,  an  unsecured  creditor  of  the 
Jefferson  Company,  brought  suit  against  it  in 
the  district  court  of  Marlon  county,  alleging 
its  Insolvency,  and  praying  for  the  appoint- 
ment of  a  receiver.  A  receiver  was  appoint- 
ed who  took  charge  of  all  the  property  em- 
braced in  the  transfers  to  the  Jefferson  Bank, 
Jones,  Ward,  and  Camp.   The  precise  char- 


acter of  this  suit  is  not  clearly  shown  by  the 
record,  but  the  record  shows  that  the  South- 
ern Pine  Lumber  Company  was  not  a  party, 
and  that  there  was  no  pleading  in  the  suit 
asserting  the  validity  of  the  Camp  trust  deed 
or  asking  an  adjudication  upon  it 

"Third.  On  January  21,  1892,  in  this  re- 
ceivership suit,  the  court  ordered  all  the  prop- 
erty sold,  the  order  providing  as  follows: 
'And  that  the  sale  conveying  the  title  and  in- 
terest therein  of  the  Jefferson  Lumber  Com- 
pany as  it  stood  on  July  21,  1891,  as  to  such 
as  it  then  owned,  and  all  the  property  as  It 
now  stands,  and  that  said  sale  be  made  with- 
out prejudice  to  the  rights  of  any  person  or 
persons,  corporation  or  corporations,  assert- 
ing any  lien  or  title  to  said  property  or  any  of 
It;  and  whereas,  at  the  date  of  the  appoint- 
ment of  the  receiver,  heretofore  made,  the 
National  Bank  of  Jefferson  was  claiming  the 
title  and  possession  of  9,200.000  feet  of  lum- 
ber on  the  yards  of  said  company,  which  lum- 
ber was,  upon  the  order  of  this  court,  hereto- 
fore made,  delivered  to  the  receiver  by  said 
bank:  It  Is  therefore  ordered  that  the  pur- 
chaser of  said  property  at  the  sale  here  or- 
dered shall  take  the  lumber  on  hand  at  the 
date  of  sale  subject  to  any  claim  the  said  bank 
may  have,  it  being  the  intent  and'  purpose 
of  this  court  to  put  the  lumber  which  may  be 
on  hand  at  the  date  of  the  sale  In  the  place 
and  stead  of  the  lumber  heretofore  surren- 
dered by  said  bank  to  said  receiver:  provided, 
the  same  shall  not  be  in  excess  of  9,200.000. 
This  order  shall  in  no  manner  Impair  the 
rights  of  the  National  Bank  of  Jefferson  un- 
der the  order  heretofore  made.'  On  May  3, 
1892,  the  property  was  sold  to  W.  B.  Ward, 
W.  B.  Chew,  Elijah  Robinson,  and  J.  H. 
Eemls  for  $13,000.  On  June  30,  1892,  the 
court  confirmed  the  sale,  the  order  of  confirma- 
tion providing  as  follows:  'and  upon  applica- 
tion of  the  Galveston  National  Bank  the  said 
sale  Is  in  all  things  confirmed  and  approved, 
and  the  said  commissioners  are  hereby  or- 
dered to  execute  to  said  purchasers  deeds  and 
other  property  so  sold,  subject  to  all  legal 
claims  embraced  in  the  deeds  of  trust  made  by 
the  Jefferson  Lumber  Company  to  W.  R. 
Camp  as  trustee,  dated  July  7,  1891,  which 
consists  of  all  the  real  and  personal  and  mixed 
property  and  choses  in  action,  a  description  of 
which  Is  recorded  in  Minute  Book  M,  pages 
897  to  447,  which  Is  here  referred  to  and  mada 
a  part  hereof;  and  the  said  receiver,  H.  O. 
O'Neal,  Is  hereby  directed  to  at  once  deliver 
to  the  purchaser  the  property  so  sold;  and  all 
the  rights,  titles,  and  Interest  of  the  Jefferson 
Lumber  Company,  and  the  receiver  thereof,  In 
and  to  any  and  all  of  said  property  is  hereby 
vested  in  said  purchasers,  subject  to  the  deed 
of  trust  heretofore  made  to  W.  R.  Camp,  as 
trustee,  by  the  said  Jefferson  Lumber  Com- 
pany, on  July  7,  1891.  It  is  hereby  decreed 
that  the  property  above  described  be  delivered 
to  said  purchasers,  subject  to  any  and  all 
charges  or  liabilities  of  every  character  and 
kind  incurred  by  the  receiver  in  the  manage- 
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ment  of  the  same,  and  said  liabilities  so  in- 
curred by  said  receiver  are  hereby  declared  to 
be  a  lien  upon  all  of  said  property,  and  that 
the  liens  shall  apply  to  liabilities  incurred 
by  the  receiver  in  the  management  of  said 
property.'  And  on  July  8,  1892,  the  commis- 
sioner made  a  deed  to  the  purchaser,  recit- 
ing In  the  deed  as  follows:  'It  being  under- 
stood that  the  above  and  foregoing  property 
herein  conveyed  and  transferred  is  sold  under 
the  order  of  the  district  court  of  Marion  coun- 
ty, Texas,  subject  to  a  deed  of  trust  executed 
and  delivered  by  J.  H.  Bemls,  president  of 
the  Jefferson  Lumber  Company,  to  W.  R. 
Camp,  trustee,  July  7,  1892,  and  duly  recorded 
in  county  clerk's  office,  Cass  county,  Texas, 
In  Book  D  of  Mortgages,  pages  199  to  215,  In- 
clusive.' 

"Fourth.  In  this  purchase  Elijah  Robinson 
represented  the  National  Bank  of  Commerce 
of  Kansas  City  (hereinafter  called  the  'Kansas 
City  Bank'),  a  creditor  of  the  Jefferson  Lum- 
ber Company.  On  May  3,  1892— the  day  the 
property  -was  sold,— and  In  anticipation  of  a 
confirmation  of  the  sale,  the  purchasers  en- 
tered into  an  agreement  contemplating  the 
conveyance  of  the  property  to  a  new  corpora- 
tion, to  be  organized  as  soon  as  the  sale  was 
confirmed.  This  agreement  provided  that  the 
corporation  to  be  organized  should  have  a 
capital  stock  equal  to  the  amount  of  $185,000 
of  the  'preferred  claims'  against  the  Jefferson 
Lumber  Company,  "and  CO  per  cent,  of  the 
claims  of  the  Kansas  City  Bank  against  the 
Jefferson  Lumber  Company  and  J.  H.  Bemis 
&  Co..  and  60  per  cent,  of  the  claims  of  the 
National  Bank  of  Jefferson  against  the  Jeffer- 
son Lumber  Company,  and  Interest  on  all  said 
claim  from  maturity.  The  remaining  40  per 
cent,  of  said  bank  claims  was  to  be  settled  by 
notes  of  the  new  corporation,  secured  by  trust 
deed  on  the  property.  The  $13,000  paid  at  the 
receiver's  sale  by  the  four  purchasers  was 
provided  for  as  follows:  The  new  company 
was  to  pay  Chew  his  one-fourth  in  cash,  and 
to  give  its  notes  to  each  of  the  other  three 
purchasers  for  their  respective  proportion  (one- 
fourth),  also  secured  by  trust  deed  on  the 
property;  all  the  notes  provided  for  In  the 
agreement  to  be  on  a  parity.  The  agreement 
recited  that  Erastus  Jones,  J.  M.  Bemis,  J. 
B.  Alexander,  Grigsby  Bros.,  Sulphur  Lumber 
Company,  Southern  National  Bank  of  New 
York,  and  W.  B.  Ward,  creditors  embraced  In 
the  trust  deeds,  proposed  to  convey  their  re- 
spective interests  to  the  new  corporation.  If 
they  failed  to  do  so,  the  agreement  was  to  be 
of  no  further  force  and  effect.  By  reference 
to  the  schedule  In  the  Camp  trust  deeds  It  will 
be  seen  that  this  reorganization  embraced  $155,- 
570.57  of  the  claims  prior  to  that  of  the  South- 
ern Pine  Lumber  Company,  largely  more  than 
the  property  embraced  In  the  Camp  trust  deeds, 
and  $34,873.38  of  claims  subsequent  to  that  of 
the  Southern  Pine  Lumber  Company;  in  all, 
$200,443.95.  The  agreement  made  no  provision 
concerning  the  claims  of  creditors  who  had 
not  agreed  to  go  Into  the  reorganization.  J. 


H.  Bemis,  assuming  to  represent  the  Southern 
Pine  Lumber  Company,  also  went  Into  the 
reorganization,  and  stock  was  Issued  for  its 
claim,  but  the  Jury  found  that  this  was  un- 
authorized. 

"Fifth.  The  Kildare  Lumber  Company  was 
Incorporated  in  accordance  with  the  foregoing 
reorganization  agreement,  and  on  July  13, 
1892,  all  the  property  purchased  at  the  sale 
In  the  Galveston  Bank  receivership  case  was 
conveyed  to  the  Kildare  Lumber  Company, 
which  thereupon  executed  to  L.  S.  Schluter, 
trustee,  a  deed  of  trust  on  all  the  property  to 
secure  the  notes  provided  for  in  the  reorgan- 
ization agreement 

"Sixth.  On  August  28,  1893,  said  Kansas 
City  Bank,  complainant,  brought  suit  In  the 
United  States  circuit  court  for  the  Eastern 
district  of  Texas  against  the  Kildare  Lumber 
Company,  J.  H.  Bemis,  Its  manager,  W.  B, 
Camp,  trustee  In  the  trust  deed  of  the  Jeffer- 
son Lumber  Company,  L.  S.  Schluter,  trustee 
in  the  trust  deed  of  the  Kildare  Lumber  Com- 
pany, W.  B.  Ward,  a  creditor  in  the  Schluter 
trust  deed,  the  Atlanta  Bank  and  Citizens' 
Bank,  creditors  in  the  Camp  trust  deed,  de- 
fendants; the  purpose  of  the  suit  being  to 
foreclose  the  Schluter  trust  deed.  Camp  dis- 
claimed, and  the  suit  was  dismissed  as  to  him. 
T.  J.  Rogers  answered  as  assignee  of  the 
Citizens'  National  Bank,  and  by  cross  bill 
sought  a  foreclosure  of  the  Camp  trust  deed. 
On  October  3,  1894,  a  decree  was  passed  fore- 
closing the  Camp  trust  deed  in  favor  of  Rog- 
ers, assignee  of  the  Citizens'  Bank,  for  $9,486, 
and  foreclosing  the  Schluter  trust  deed  In  fa- 
vor of  the  Kansas  City  Bank  for  $32,267  and 
W.B.  Ward  for  $5,099,  these  being  the  amounts 
respectively  due.  The  decree  gave  Sogers,  as- 
signee, a  priority  over  the  Kansas  City  Bank 
and  Ward.  The  suit  was  dismissed  as  to  the 
other  defendants.  The  Southern  Pine  Lumber 
Company  was  not  a  party  to  this  suit.  On 
September  3,  1895,  the  property  was  sold  un- 
der this  decree  to  W.  B.  Ward  and  S.  J.  Fitz- 
hugh  for  $45,000,  FItzhugh  buying  73%  per 
cent,  for  the  Kansas  City  Bank,  and  Ward 
buying  11%  per  cent  for  himself  and  15  per 
cent  for  the  Jefferson  National  Bank.  The 
sale  was  confirmed  in  January,  1896,  and  deed 
duly  executed.  Rogers,  assignee,  was  paid  in 
full,  and,  after  payment  of  court  costs,  the 
balance  of  the  bid  was  credited  on  the  Judg- 
ments in  favor  of  the  Kansas  City  Bank  and 
Ward.  Subsequently  Rogers  was  appointed 
receiver  of  the  Jefferson  National  Bank,  and, 
as  such  receiver,  now  owns  the  15  per  cent 
purchased  by  said  bank  in  the  name  of  Ward. 

"Seventh.  On  August  10,  1895,  subsequent 
to  the  decree,  and  before  the  sale  in  the  Kan- 
sas City  Bank  case  In  the  federal  court,  the 
Southern  Pine  Lumber  Company  filed  suit  in 
the  district  court  of  Marion  county  on  two 
drafts,  its  alleged  debts  scheduled  in  the 
Camp  trust  deed,  seeking  a  foreclosure  of  said 
trust  deed.  The  defendants  were  the  Jeffer- 
son Lumber  Company,  Kildare  Lumber  Com- 
pany, W.  B.  Ward,  Atlanta  Bank,  T.  J.  Rog- 
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era,  assignee  of  the  Citizens'  Bank,  and  W.  R, 
Camp.  One  draft,  for  $1,834.84,  matured  July 
23,  1881.  The  other,  for  $1,575.90,  matured 
August  12,  1891.  Citation  was  Issued  Au- 
gust 12,  1895,  and  served  a  few  days  later. 
There  was  a  judgment  by  default  for  $4,637.- 
27  against  all  the  defendants  on  June  12,  1896, 
with  foreclosure  as  prayed  for.  On  February 
— ,  1887,  an  order  of  sale  was  Issued,  and  the 
property  was  advertised  for  sale. 

"Eighth.  March  1,  1897,  the  National  Bank 
of  Commerce  of  Kansas  City,  T.  J.  Rogers,  re- 
ceiver of  the  National  Bank  of  Jefferson,  and 
W.  B.  Ward,  claiming  title  under  the  fed- 
eral court  foreclosure,  brought  this  suit  against 
the  Southern  Pine  Lumber  Company,  George 
F.  Armistead,  its  attorney,  and  H.  P.  Traylor, 
sheriff,  to  enjoin  the  sale  under  the  Southern 
Pine  Lumber  Company  foreclosure." 

The  temporary  writ  of  injunction  was  grant- 
ed, and  subsequently  It  was,  on  motion  of  de- 
fendants, in  part  dissolved,  conditioned  upon 
defendants  giving  a  refunding  bond,  which 
was  not  complied  with  by  defendants.  Subse- 
quent to  this  the  court  appointed  a  receiver  to 
take  charge  of  the  property  at  the  Instance 
of  the  defendants  on  ex  parte  application. 
Motions  to  discharge  the  receiver  were  made 
by  the  plaintiffs,  and  refused  by  the  court. 
On  the  trial  below  the  court  submitted  the 
case  on  special  Issues,  and  the  Jury  found: 
(1)  That  the  Jefferson  Lumber  Company  re- 
ceived the  consideration  for  the  two  drafts  on 
which  judgment  was  obtained  on  June  12, 
1886.  (2)  That  the  Southern  Pine  Lumber 
Company  accepted  the  trust  deed  to  Camp  on 
the  next  day  after  it  received  information  of 
the  same  to  J.  H.  Bemis.  (3)  That  J.  H.  Be- 
nds bad  no  authority  to  release  the  Southern 
Pine  Lumber  Company's  claim  against  the 
Jefferson  Lumber  Company.  (4)  T.  L.  L.  Tem- 
ple, for  the  Southern  Pine  Lumber  Company, 
did  not  settle  with  Bemis  for  the  drafts  for 
$1,575.80.  (5)  The  Jefferson  Lumber  Compa- 
ny has  not  settled  said  drafts.  (6)  The  Jef- 
ferson Lumber  Company  was  not  Insolvent 
on  the  7th  of  July,  1891,  when  it  made  the 
Camp  trust  deed,  and  was  then  able  to  con- 
tinue its  business,  and  the  Camp  trust  deed 
was  not  made  In  contemplation  of  ceasing  to 
do  the  business  of  operating  its  mills.  (7) 
The  Jefferson  Lumber  Company  did  not  cease 
to  do  business  after  it  executed  the  Camp 
trust  deed,  and  it  had  intended  to  resume  its 
business,  and  redeem  the  property.  The 
plaintiff  made  a  motion  for  a  new  trial,  on 
which  the  court  made  the  following  order: 
"This  day  came  on  to  be  heard  the  plaintiff's 
motion  for  a  new  trial  in  the  above  cause. 
The  court  overrules  said  motion  for  a  new 
trial,  but  does  so  upon  the  following  grounds: 
First  The  court  finds  that  all  of  the  findings 
of  the  Jury  in  answer  to  the  seventh,  eighth, 
and  ninth  questions  propounded  to  them  In 
the  charge  are  each  contrary  and  against  the 
evidence.  The  court  finds  the  facts  to  be: 
(1)  That  the  Jefferson  Lumber  Company  was 
insolvent  when  It  made  the  trust  deed  to 


Camp  on  July  7,  1891;  (2)  that  it  was  not 
then  able  to  continue  longer  in  business;  (3) 
that  the  Camp  trust  deed  was  made  in  con- 
templation of  ceasing  to  do  business;  (4)  that 
the  Jefferson  Company  conveyed  all  of  its 
property  between  July  1  and  8, 1891;  (5)  that 
when  it  made  the  Camp  trust  deed  it  had  no 
Intention  of  redeeming  the  property  and  re- 
suming the  business.  The  court  .holds  that 
the  findings  of  the  jury  In  answer  to  ques- 
tions 7,  8,  and  9,  as  above  shown,  are  imma- 
terial, and  he  sets  aside  their  findings  to  those 
questions,  and  gives  judgment,  notwithstand- 
ing, for  the  defendant  Southern  Pine  Lumber 
Company  for  foreclosure  of  the  deeds  of  trust 
to  W.  R.  Camp,  trustee,  for  the  amount  due 
on  the  judgment  In  cause  No.  6,865,  covering 
the  amount  of  the  two  acceptances,— one  for 
$1,834.94,  dated  April  25,  1891,  due  in  90  days, 
and  one  for  $1,575.90,  dated  May  14, 1891,  due 
in  90  days,— because  the  court  finds  by  reason 
of  the  recital  In  the  order  to  sell  the  property 
made  by  the  district  court  of  Marlon  county, 
made  in  January,  1892,  in  the  case  of  the  Gal- 
veston National  Bank  against  the  Jefferson 
Lumber  Company,  that  the  recital  made  In 
the  order  confirming  the  sale  made  in  June, 
1892,  bound  the  property  in  same  to  pay  the 
debts  set  out  in  the  Camp  trust  deed.  I  fur- 
ther find  that  the  $1,834.94  note,  was  not,  as 
to  the  parties  to  this  suit,  barred  on  August 
10,  1895,  the  day  the  Southern  Pine  Lumber 
Company  filed  suit  on  It,  because  plaintiff  can- 
not invoke  the  statute  of  limitation  on  ac- 
count of  the  recitals  in  the  decree  confirming 
the  sale  aforesaid.  I  find  that  the  judgment 
of  June  12,  1896,  was  and  is  binding  on  W. 
B.  Ward  as  to  all  the  title  he  then  held,  which 
I  find  to  be  eleven  and  one-third  per  cent  of 
the  property  in  the  Camp  trust  deed.  I  ap- 
prove the  verdict  except  as  to  the  matters 
mentioned  above,  to  wit,  the  seventh,  eighth, 
and  ninth  findings.  The  plaintiffs  motion 
for  judgment  is  overruled.  Plaintiff  excepts 
to  above  ruling  as  far  as  against  them,  and 
gives  notice  of  appeal.  Ten  days  allowed  to 
parties  after  court  adjourns  to  prepare  and 
file  its  statement  of  facts." 

F.  H.  Prendergast  and  Dickson  &  Moroney, 
for  appellants.  Geo.  J.  Armistead,  Smelser 
&  Mehaffey,  and  Scott  &  Jones,  for  appellees. 

FINLEY,  G.  J.  (after  stating  the  facts). 
The  first  inquiry  which  would  logically  arise, 
and  which  Is  presented  by  assignments  of  er- 
ror, Is  the  correctness  of  the  holding  by  the 
trial  court  that  the  order  of  sale  Issued  upon 
the  decree  In  the  case  of  Galveston  National 
Bank  against  Jefferson  Lumber  Company, 
and  the  order  confirming  the  sale  made  there- 
under, bound  the  property  to  pay  the  debts 
set  out  In  the  Camp  deed  of  trust.  The  prop- 
osition Is  that  appellants'  title  comes  through 
the  sale  made  under  and  by  virtue  of  the  or- 
der of  court  Issued  In  the  receivership  case  of 
the  Galveston  National  Bank  against  the  Jef- 
ferson Lumber  Company,  and  that  the  terms 
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of  that  order  of  sale  and  of  the  order  of  con- 
firmation fixed  upon  the  property  sold  liability 
for  the  debts  sought  to  be  secured  by  the 
Camp  deed  of  trust,  and  that  appellants  are 
estopped  to  deny  such  liability,  and  cannot, 
for  this  reason,  assert  their  title  In  hostility  to 
the  debt  and  lien  of  the  appellee,  arising  un- 
der the  Camp  deed  of  trust  It  may  be  read- 
ily admitted  that  the  district  court  In  which 
the  receivership  pended  had  the  power,  as- 
suming that  all  the  essential  conditions  to  the 
exercise  of  such  power  existed,  to  fix  upon 
the  property  in  question  primary  liability  to 
the  debts  sought  to  be  secured  In  the  Camp 
deed  of  trust,  and  to  order  the  property  sold 
subject  to  this  liability.  Do  the  orders  of 
sale  and  confirmation  manifest  it  to  have 
been  the  purpose  of  the  court  to  recognize  the 
Camp  deed  of  trust  as  a  primary  lien  on  the 
property,  and  to  make  the  title  of  the  par- 
chaser  at  the  judicial  sale  subordinate  to  the 
liens  sought  to  be  created  by  such  deed  of 
trust?  In  other  words,  did  such  orders  have 
the  effect  to  bind  the  property  to  pay  the  debt 
set  out  In  the  Camp  deed  of  trust,  so  as  to 
preclude  the  right  of  the  purchaser  under  the 
judicial  sale  to  defend  against  foreclosure  of 
the  Camp  deed  of  trust  and  sale  of  the  prop- 
erty thereunder?  These  orders  were  made  in 
a  case  wherein  the  Galveston  National  Bank 
was  the  plaintiff  and  the  Jefferson  Lumber 
Company  was  the  defendant.  There  was  no 
party  to  this  suit  to  represent  the  interests 
involved  in  th%  Camp  deed  of  trust,  and  no 
issue  in  relation  thereto  was  raised  by  the 
pleadings.  The  trustee  and  beneficiaries  were 
strangers  to  this  proceeding,  except  In  the 
general  sense  in  which  all  creditors  may  be 
required  to  take  notice  of  proceedings  in  re- 
ceiverships. Had  the  orders  of  sale  and  con- 
firmation, under  these  conditions,  contained 
no  recitals  as  to  the  Camp  deed  of  trust,  It 
seems  clear  that  the  rights  of  the  beneficiaries 
in  such  deed  of  trust  would  not  have  been  af- 
fected by  such  sale.  It  la  equally  clear  that 
the  purchaser  under  such  conditions  would 
not  be  precluded  from  asserting  his  title,  thus 
acquired  in  hostility  to  the  claims  of  the  bene- 
ficiaries in  the  Camp  deed  of  trust.  .The  or- 
der of  sale  directed  that  the  sale  should  "be 
made  without  prejudice  to  the  rights  of  any 
person  or  persons  asserting  any  lien  or  title  to 
said  property."  This  provision  In  the  order 
seems  plain  and  clear.  Here  was  a  receiver- 
ship in  which  an  unsecured  creditor  and  the 
debtor  were  the  only  parties  to  the  record, 
and  In  granting  the  order  to  sell  the  property 
the  court  simply  provided  that  the  claims  of 
others  asserting  title  to  or  lien  upon  the  prop- 
erty should  not  be  cut  off  or  concluded  by 
such  sale.  As  before  Indicated,  the  order 
would  have  had  the  effect  here  provided  for 
without  such  express  limitation,  considered  In 
relation  to  title  or  lien  held  by  strangers  to 
the  record.  The  order  of  confirmation  Is  ful- 
ler in  its  recitals  as  to  this  matter.  It  recites 
that  the  deeds  to  the  purchasers  shall  be  made 
"subject  to  all  legal  claims  embraced  In  the 


deeds  of  trust  mode  by  the  Jefferson  Lumber 
Company  to  W.  R.  Camp";  and  further,  "that 
the  title  and  interest  of  the  Jefferson  Lumber 
Company,  and  the  receiver  thereof,  is  vested 
in  said  purchasers,  subject  to  the  deed  of  trust 
heretofore  made  to  W.  R.  Camp."  The  deed 
executed  to  the  purchasers  recited  that  the 
sale  was  subject  to  said  deed  of  trust  These 
recitals  must  be  considered  in  connection  with 
each  other,  and  in  the  light  of  the  record  of 
the  case  in  which  the  orders  were  made. 
There  is  no  express  language  in  these  orders 
fixing  the  Camp  deed  of  trust  as  a  lien  upon 
the  property  superior  to  the  title  of  the  pur- 
chaser at  the  judicial  sale;  and  It  is  hardly 
reasonable  to  assume  that  the  court  Intended 
so  to  determine,  in  the  absence  of  parties  and 
pleadings  asking  the  protection  of  the  rights 
of  the  beneficiaries  in  the  deed  of  trust.  At 
the  time  these  orders  were  entered  (1892)  the 
law  as  to  the  right  of  an  Insolvent  corporation 
to  make  a  deed  of  trust  preferring  creditors 
was  not  considered  settled  in  this  state,  and 
it  is  not  at  all  unlikely  that  this  fact  influ- 
enced the  court  to  exclude  from  its  decision 
and  judgment  all  such  issues.  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86 
Tex.  143,  24  a  W.  16.  In  our  judgment,  the 
only  reasonable  conclusion  to  be  reached  -is 
that  the  court  Intended  that  Issues  of  title  or 
lien  not  made  In  that  case  were  not  to  be 
deemed  determined  therein,  and  the  recitals 
in  the  order  were  Inserted  for  the  purpose  of 
manifesting  the  exclusion  of  all  such  claims 
from  consideration  and  determination.  In  so 
far  as  this  sale  is  concerned,  It  left  the  bene- 
ficiaries in  the  Camp  deed  of  trust  unaffected. 
Their  rights  were  neither  established  nor  de- 
vested by  such  orders,  but  stood  as  though 
the  orders  had  not  been  made.  Teal  v.  Ter- 
rell, 48  Tex.  608;  Water  Co.  v.  De  Kay,  36 
N.  J.  Eq.  648;  Oroesbeck  v.  Golden  (Tex. 
Sup.)  7  S.  W.  862.  This  holding  is  not  be- 
lieved to  be  in  conflict  with  the  decision  of 
tills  court  in  Park  v.  Prendergast,  23  S.  W. 
586,  to  the  effect  that  "a  junior  mortgagee, 
whose  mortgage  is  expressly  made  subject  to 
a  prior  mortgage,  cannot  defeat  the  prior 
mortgage  lien  by  showing  that  it  is  Invalid 
against  the  mortgagor."  That  proposition  re- 
sulted from  a  construction  of  the  contract  of 
the  parties.  The  grantor  had  the  right  to 
convey  the  property  burdened  with  a  prior 
mortgage,  and  the  grantee  taking  It  under 
covenants  of  title  Imposing  such  burden 
should  not  be  heard  to  assert  the  superiority 
of  his  title  over  It 

2.  The  next  question  which  we  will  con- 
sider is  to  what  extent  appellants  are  con- 
cluded by  the  judgment  of  foreclosure  ren- 
dered in  favor  of  appellee.  As  has  been  stat- 
ed, the  Southern  Pine  Lumber  Company  was 
plaintiff  in  that  suit  The  defendants  were 
the  Jefferson  Lumber  Company,  debtor,  Kll- 
dare  Lumber  Company,  W.  B.  Ward,  Atlan- 
ta Bank,  T.  J.  Rogers,  as  assignee  of  the 
Citizens'  National  Bank,  and  W.  R.  Camp, 
and  It  was  alleged  that  they  claimed  some 
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interest  In  the  property-  The  National  Bank 
of  Jefferson  and  the  Bank  of  Commerce  of 
Kansas  City  were  neither  of  them  parties 
to  that  suit  Ward  Is  the  only  one  of  the  ap- 
pellants who  was  made  a  party  to  that  suit 
His  interest  In  the  property,  as  considered  in 
reference  to  the  interest  of  his  co-defendants, 
is  11%  per  cent  Of  course,  the  Interest  of  the 
two  appellants  who  were  not  made  parties  are 
not  concluded  by  the  judgment.  The  ques- 
tion Is  whether  Ward's  claim  of  title  Is  con- 
cluded by  the  judgment  As  indicated  by  the 
statement  previously  made,  the  suit  was  to 
foreclose  the  deed  of  trust  executed  by  the 
Jefferson  Lumber  Company  for  benefit  of  cer- 
tain of  Its  creditors  In  favor  of  the  Southern 
Pine  Lumber  Company,  who  was  a  preferred 
creditor  therein.  The  suit  was  filed  August 
10, 1886,  and  Ward  and  the  other  defendants 
were  soon  after  served  with  citation,  and 
Judgment  by  default  went  against  them,  and 
a  decree  of  foreclosure  was  entered  June  12, 
1896.  Ward  and  the  others  had  purchased  the 
property  at  the  receiver's  sale  In  the  state 
court  in  the  suit  of  the  Galveston  National 
Bank  against  the  Jefferson  Lumber  Company, 
and  the  purchase  was  confirmed  June  30, 1802. 
On  J  uly  13, 1882,  the  purchasers  organised  the 
Kildare  Lumber  Company,  and  the  Klldare 
Lumber  Company,  In  July,  1802,  executed  the 
trust  deed  to  L.  S.  Sehluter  to  secure  W.  B. 
Ward  In  some  $5,000,  and  to  secure  the  Na- 
tional Bank  of  Commerce  for  some  $30,000. 
On  August  28,  1888,  the  National  Bank  of 
Commerce  filed  suit  in  the  United  States  dis- 
trict court  for  the  Eastern  district  of  Texas, 
at  Jefferson,  to  foreclose  the  Sehluter  trust 
deed  on  the  property,  and  W.  B.  Ward,  who 
was  also  secured  in  the  Sehluter  trust  deed, 
was  made  a  defendant  In  that  suit  and  the 
Citizens'  Bank,  which  was  secured  in  the 
Camp  trust  deed  made  by  the  Jefferson  Lum- 
ber Company,  July  7,  1881,  was  also  made  a 
defendant,  and  T.  J.  Rogers,  as  assignee  of 
the  Citizens'  Bask,  filed  a  cross  MIL  and  ask- 
ed a  foreclosure  of  the  Camp  trust  deed  to  se- 
cure the  amount  due  the  Citizens'  Bank.  On 
October  3,  1884,  there  was  a  decree  in  the 
federal  court  in  favor  of  Rogers,  assignee  of 
the  Citizens'  Bank,  to  foreclose  the  Camp  trust 
deed,  and  In  favor  of  the  National  Bank  of 
Commerce  for  $83,207,  Is  favor  of  W.  B.  Ward 
on  his  cross  bill  for  $6,098,  and  a  foreclosure 
of  the  Sehluter  trust  deed,— this  being  the 
amount  due  on  the  Sehluter  trust  deed,— and 
the  decree  gave  Rogers  a  preference.  The 
property  was  sold  under  this  decree  on  Sep- 
tember 3,  1886,  to  W.  B.  Ward  and  S.  J.  Fitz- 
httgh,  for  $46,000.  They  paid  off  the  judg- 
ment in  favor  of  Rogers,  assignee  of  the  Citi- 
zens' Bank,  for  $13,000,  and  about  $2,000 
costs,  and  credited  the  remainder  of  the  $45,- 
000  on  their  debts.  So  at  the  time  Ward  was 
toed  by  the  Southern  Fine  Lumber  Company 
he  had  no  title  to  the  property,  but  had  a 
debt  of  $5,099,  secured  by  the  Sehluter  trust 
deed,  which  had  been  regularly  foreclosed  In 
the  federal  court,  and  the  sale  under  that  fore- 


closure had  not  been  made.  The  sale  was 
made  on  the  3d  of  September,  after  the  suit 
was  filed,  and  the  sale  was  confirmed  In  Janu- 
ary, 1896.  At  the  tune  the  judgment  was  ren- 
dered, on  June  12,  1896,  Ward  had  a  title  to 
11%  per  cent  of  the  property.  The  court 
held  that  all  the  title  Ward  had  on  June  12. 
1896,  the  date  of  the  judgment  was  barred  by 
that  judgment.  It  is  held  that  a  plaintiff  can- 
not recover  on  an  after-acquired  title  unless 
it  be  specially  pleaded.  Ballard  v.  Carmicbael. 
83  Tex.  365,  18  S.  W.  734.  Our  courts  have 
further  held  that  a  title  acquired  by  plaintiff 
during  the  pendency  of  his  suit  and  not  plead- 
ed by  him,  Is  not  concluded  by  the  judgment, 
and  he  may  bring  a  new  suit  on  this  title. 
Connoly  v.  Hammond,  58  Tex.  21;  Freem. 
Judgm.  i  249.  In  section  329,  Freem.  Judgm., 
the  author  discusses  the  question  here  under 
consideration  as  follows:  "The  question  has 
not  yet  been  sufficiently  discussed  to  enable 
one  to  foresee  upon  which  side  the  weight  of 
authorities  will  be  finally  ranged  as  to  whether 
a  title  may  be  regarded  as  an  after-acquired 
one  when  its  acquisition,  though  after  the 
commencement  of  the  action,  was  prior  to  the 
rendition  of  the  judgment  therein.  It  is  well 
settled  that  the  issues  in  a  case  ordinarily  re- 
fer to  the  beginning  of  the  suit  and  that  mat- 
ters occurring  during  its  pendency  are  not  in 
Issue,  and  cannot  be  received  In  evidence,  un- 
less under  some  supplemental  pleading  filed 
by  permission  of  the  court.  So  far  as  the 
plaintiff  is  concerned,  no  doubt  tie  Is  not  estop- 
ped from  asserting  any  title  acquired  after  the 
commencement  of  the  action,  because  he  must 
generally  recover  upon  the  cause  of  action  held 
by  him  at  that  time,  and  cannot  be  aided  by 
rights  of  action  arising  afterwards.  A  de- 
fendant wUL  however,  ordinarily  be  permitted 
by  the  court  to  plead  that  he  has  acquired  a 
defense,  or  that  plaintiff's  cause  of  action 
has  terminated  pendente  lite;  and,  acting  up- 
on the  rule  that  whatever  may  be  presented 
as  a  defense  to  an  action  must  be  so  pre- 
sented, some  of  the  courts  have  held  that  a  ti- 
tle acquired  by  a  defendant  after  the  com- 
mencement of  an  action  must  be  asserted  by 
supplemental  pleading  therein,  and,  pot  being 
so  asserted,  It  forever  lost  to  him.  But  In  our 
judgment,  the  defendant  Is  under  no  obliga- 
tion to  enlarge  the  issues  presented  by  the 
plaintiff's  complaint— or,  in  other  words,  to 
tender  an  issue  respecting  a  matter  which  he 
claims  to  have  occurred  pendente  lite,— and,  if 
be  does  not  plead  title  acquired  after  the  com- 
mencement of  the  action,  is  not  estopped  from 
asserting  it  in  any  subsequent  controversy, 
though  It  Is  with  the  party  who  prevailed  In 
the  former  action."  The  case  of  Reed  v. 
Douglas,  74  Iowa,  244,  37  N.  W.  181,  holds 
contrary  to  the  view  taken  by  Mr.  Freeman, 
and  Is  the  case  alluded  to  in  the  above  quota- 
tion. This  case  Is  reported  In  7  Am.  St  R. 
476,  and  Is  there  criticised  by  Mr.  Freeman  as 
not  well  considered,  and  contrary  to  the 
weight  of  authority  and  sound  principle.  In 
harmony  with  Mr.  Freeman  are  McLane  v. 
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Bovee,  35  Wis.  35;  Bank  v.  Hodgdon,  84  CaL 
Bo,  27  Pac.  838.  We  are  of  the  opinion  that 
the  view  of  the  question  taken  by  Mr.  Free- 
man is  sound,  and  should  be  held  to  be  the 
law  In  this  state.  It  Is  contended  by  appel- 
lee that,  while  this  may  be  the  correct  rule 
when  applied  to  a  title  acquired  by  defendant 
after  answer  has  been  filed,  and  prior  to  judg- 
ment, it  should  not  be  held  to  apply  to  a  case 
where  no  answer  at  all  Is  filed,  and  judgment 
Is  permitted  to  go  by  default  against  him. 
The  cases  above  referred  to  do  not  discuss  this 
distinction,  and  cannot  be  relied  upon  as  de- 
ciding this  particular  contention.  Mr.  Free- 
man, in  criticising  the  Iowa  case,  says,  "The 
utmost  that  a  judgment  can  be  properly  re- 
garded as  determining  is  that  the  facts  al- 
leged In  the  complaint  were  true  when  It  was 
filed."  We  see  no  good  reason  for  exempt- 
ing defendant  from  setting  up  a  title  acquir- 
ed after  answer  filed  and  before  judgment, 
while  holding  that  a  title  acquired  after  cita- 
tion and  before  judgment  Is  concluded  by  a 
default  judgment  There  Is  no  well-defined 
principle  upon  which  such  a  distinction  may 
be  safely  based.  This  leads  to  the  conclusion 
that  Ward's  claim  to  the  property  arising  un- 
der the  foreclosure  sale  of  the  federal  court 
was  not  res  adjudicate. 

3.  Appellants  attack  the  Camp  deed  of  trust 
as  Illegal  and  void,  because  made  by  an  in- 
solvent corporation,  unable  to  continue  longer 
Its  business,  and  the  trust  deed  preferred  some 
creditors  over  others.  In  Lyons-Thomas  Hard- 
ware Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex.  189, 
24  S.  W.  16,  it  is  held  that  when  a  corporation 
becomes  Insolvent,  and  ceases  to  be  a  going 
concern,  its  assets  become  a  trust  fund  In  the 
hands  of  the  directors  for  the  benefit  of  cred- 
itors, and  the  corporation  cannot  prefer  cer- 
tain creditors  over  others  by  conveying  such 
assets  to  a  trustee  for  the  benefit  of  the  pre- 
ferred creditors,  in  the  later  case  of  Fowler 
v.  Bell  (Tex.  Sup.)  87  S.  W.  1058,  the  doctrine 
is  reannounced,  and  such  a  conveyance  is  held 
to  be  void.  Appellee  contends  that  such  issue 
can  only  be  raised  by  a  creditor  of  the  corpora- 
tion, and  that  appellants  do  not  occupy  such 
position  In  this  suit.  Appellants  were  In  pos- 
session of  the  property  under  claim  of  own- 
ership, when  it  was  taken  from  their  posses- 
sion and  placed  in  the  hands  of  a  receiver  at 
the  Instance  of  appellee.  Appellee  has  no  right 
to  take  the  property  from  them,  and  have  it 
sold  under  foreclosure  of  a  mortgage  lien,  un- 
less It  be  upon  a  valid  and  subsisting  mort- 
gage. If  it  be  void,  then  appellants  have  such 
Interest  In  the  property  as  would  authorize 
them  to  resist  the  foreclosure  sale  upon  that 
ground.  Whatever  defects  there  may  be  in 
their  claim  of  title,  their  possession  tinder 
claim  of  ownership  should  be  held  sufficient  to 
justify  their  resistance  to  any  illegal  claim 
asserted  against  the  property.  In  the  case  of 
Fowler  v.  Bell,  above  referred  to,  it  was  held 
that  such  a  mortgagee  could  not  foreclose 
against  one  who  had  purchased  the  property 
from  one  who  was  a  creditor,  and  who  at- 


tached for  his  debt,  and  bought  in  the  prop- 
erty at  the  attachment  foreclosure  sale.  In 
that  case  Mr.  Justice  Brown  says:  "The  only 
question  we  find  it  necessary  to  consider  Is, 
was  the  mortgage  given  by  the  McLeod  Ar- 
tesian Well  Company  in  favor  of  Mrs.  Bell 
valid?  If  it  was  not,  she  cannot  maintain 
this  suit  to  foreclose  it,  whether  the  defendant 
acquired  title  or  not  under  the  Judgment 
foreclosing  the  attachment  lien."  The  effect 
of  the  decision  Is  that  such  a  mortgage  is  not 
merely  Invalid  as  to  creditors,  but  it  Is  void 
as  to  all  other  persons  against  whom  it  Is 
sought  to  be  enforced. 

Again,  it  Is  urged  by  appellee  that,  should 
appellants  prevent  it  from  realizing  Its  debt 
out  of  this  property,  all  the  creditors  of  the 
Insolvent  corporation  will  be  cut  out,  and  the 
property  appropriated  by  others  not  entitled 
to  it  This  contention  Is  not  true  In  fact  The 
claim  of  title  asserted  by  appellants  ultimately 
runs  back  to  and  through  proceedings  had  to 
enforce  the  claims  of  creditors  of  the  Insolvent 
corporation.  Were  it  otherwise,  however,  the 
appellants  being  in  lawful  possession  of  the 
property  under  claim  of  ownership,  they  would 
have  the  right  to  enjoin  Its  seizure  and  sale 
under  a  decree  foreclosing  a  void  mortgage,  by 
which  they  were  not  bound  as  parties.  In  the 
Bell  Case,  above  cited,  the  court  says:  "The 
fact  that  the  plaintiff  in  the  attachment  suit 
proceeded  contrary  to  law,  and  appropriated  to 
his  exclusive  use  a  part  of  the  trust  fund,  will 
not  justify  the  court  in  taking  from  the  pur- 
chaser that  which  was  lawfully  appropriated, 
with  no  greater  legal  right  than  that  of  turn- 
ing the  property  over  to  the  defendants  In 
error,  to  be  by  them  applied  to  their  exclusive 
benefit" 

The  points  already  discussed  were  the  con- 
trolling issues  with  the  trial  court,  and  we  do 
not  feel  called  upon  to  discuss  the  other  con- 
tentions upon  which  the  court  did  not  act 
We  think  it  necessary  to  pass  upon  the  ques- 
tion whether  there  was  error  In  the  appoint- 
ment of  a  receiver,  and  the  refusal  to  dis- 
charge him  on  motion  made  for  that  purpose. 
The  receiver  was  appointed  upon  the  answer 
and  cross  bill  filed  by  appellee  in  this  suit 
presented  ex  parte  to  the  judge  in  chambers. 
It  was  made  apparent  by  the  pleadings  then 
filed,  the  character  of  the  mortgage,  which 
had  been  foreclosed,  and  under  which  the 
property  was  levied  upon  and  advertised  for 
sale  at  the  instance  of  appellee.  Under  our 
view  of  the  case,  the  mortgage  being  void,  and 
the  appellants  having  the  right  to  resist  its 
enforcement  against  the  property  held  by 
them,  the  receiver  should  not  have  been  ap- 
pointed. Even  aside  from  this  proposition,  we 
think  the  record  shows  that  the  appointment 
of  a  receiver  was  wholly  unnecessary.  The 
debt  of  appellee  was  about  $6,000.  The  prop- 
erty is  shown  to  have  been  worth  double  that 
sum.  Appellee  was  not  entitled  to  receive  any 
revenue  from  it  and  its  alienation  or  other 
disposition  could  have  been  effectually  pre- 
vented, if  feared,  by  a  restraining  order  of  the 
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court.  As  stated,  the  appointment  was  made 
upon  ex  parte  bearing,  and  the  facts  were  not 
fully  presented  to  the  court  This  Is  too  often 
the  case  on  such  hearings,  and  this  extraor- 
dinary power  ought  not  to  be  exercised  upon 
ex  parte  hearings  except  in  cases  of  great 
emergency.  Smith,  Rec.  I  374;  Beach,  Rec  t 
134.  The  appointment  was  made  February 
9,  1898,  and  on  the  7th  of  March  following 
the  court  heard  a  motion  to  discharge  the 
receiver,  and  denied  the  motion.  Again,  on 
June  28,  1896,  motion  to  discharge  was  heard 
and  denied.  On  these  hearings  the  case  was 
more  fully  developed,  and  showed  a  state  of 
facta  which  should  have  secured  an  order  dis- 
charging the  receiver. 

As  heretofore  stated,  the  debt  of  appellee 
was  $6,000,  and  the  value  of  the  property  $12,- 
000.  It  did  not  appear  that  there  was  any 
revenue  being  derived  therefrom  which  It  was 
necessary  to  protect,  and,  so  far  as  the  matter 
of  disposing  of  the  property  be  concerned,  a 
restraining  order  would  have  served  the  pur- 
pose. Jones  v.  Smith,  40  Fed.  314.  In  Beach, 
Rec.  (  520,  It  is  stated:  "As  has  already  been 
•aid,  the  principal  ground  for  the  appointment 
of  a  receiver  is  the  Inadequacy  of  the  security. 
This  Inadequacy  must  be  either  (1)  the  in- 
sufficiency of  the  mortgaged  premises  as  a 
security  for  the  mortgage  debt,  or  (2)  the 
irresponsibility  or  inability  of  the  mortgagor 
to  pay  any  deficiency."  "Proof  must  also  be 
given  of  the  Insufficiency  of  the  security,  and 
this  insufficiency  must  relate  to  the  value  of 
the  property  as  compared  with  the  principal 
debt  on  which  the  application  Is  made,  with- 
out reference  to  subsequent  mortgages."  And 
In  Beach,  Rec.  g  629,  tt  Is  stated:  "To  entitle 
him  to  this  species  of  ejectment,  it  must  be 
shown  that  the  mortgaged  premises  are  In- 
adequate security  for  the  debt,  and  that  the 
mortgagor  or  other  person  liable  for  the  mort- 
gage debts  Is  Insolvent."  In  the  case  of 
Whitehead  v.  Wooten,  43  Miss.  523,  the  court 
refused  to  appoint  a  receiver  upon  the  ground 
that,  unless  the  mortgagee  has  contracted 
that  the  plaintiffs  shall  have  the  rents  and 
Income  after  default  made,  he  Is  not  entitled 
to  them,  or  to  a  receiver  to  get  them  In,  ex- 
cept In  case  of  the  insufficiency  of  the  prop- 
erty to  meet  the  debt.  In  Beach,  Rec.  §  610, 
it  is  stated:  "That  the  principal  duty  of  a 
receiver  of  real  property  is  to  look  after  the 
rents  of  the  estate.  He  la  virtually  made 
landlord,  and  has  the  rights  of  a  landlord  as 
against  the  tenants."  See  Id.  H  72-74.  In 
this  state  a  mortgagee  is  not  entitled  to  pos- 
session, nor  to  rents  of  the  property.  Rev.  St. 
art  4882.  The  judgment  of  the  court  wfll  be 
reversed,  and  cause  remanded  for  another 
trial.  The  order  appointing  a  receiver  is  here- 
by vacated,  the  receiver  discharged,  and  the 
property  ordered  to  be  restored  to  the  proper 
custody.  The  court  below  win  make  all  neces- 
sary orders  closing  up  the  administration  and 
adjudging  the  costs  Incurred  therein.  Judg- 
ment reversed,  cause  remanded,  and  receiver 
discharged. 

61  S.W.-8 


BUCHANAN  v.  EDWARDS  et  at* 

(Court  of  Civil  Appeals  of  Texas.  March  4, 

1899.) 

Paktn»hship  —  Plbadiho  —  EviDBKon  —  Con- 
ditional Sals. 

1.  Failure  to  deny  under  oath,  as  required  by 
Sayles'  Ciy.  St.  art.  1265,  a  partnership,  alleged 
by  one  party  to  exist  between  the  other  party 
and  a  third  person,  is  an  admission  thereof. 

2.  A.  was  to  buy  cattle,  and  ship  to  B.,  who 
was  to  pay  for  the  feed  and  fatten  them,  and  on 
sale  B.  was  to  receive  his  expenditures  and  in- 
terest, and  then  A.  his,  and  the  profits  or  losses 
were  to  be  shared  equally.  Held,  that  they  were 
partners  as  to  the  sellers  of  the  cattle,  so  as  to 
chnrjte  B.  with  notice  of  the  terms  of  sale. 

3.  The  cattle  being  bought  on  credit  with  title 
reserved  to  the  sellers,  who  did  not  know  of  B.'s 
contract  with  A.,  and  who  were  not  required  by 
law  to  record  their  contracts,  and  who,  without 
objection  of  B.,  resumed  possession,  and  sold 
the  cattle  at  a  loss,  B.  could  not  recover  of  them 
the  advancements  made  by  him  for  feed. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge. 

Action  by  R.  G.  Buchanan  against  J.  L.  Ed- 
wards and  others.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Affirm- 
ed. 

Ash  by  S.  James,  H.  G.  Robertson,  and  Dud- 
ley &  Robertson,  for  appellant  Watts,  Al- 
dridge  &  Eckford,  Carrigan  &  Montgomery, 
and  William  H.  Atwell,  for  appellees. 

BOOKHOUT,  J.  The  following  statement 
Is  taken  from  appellant's  brief: 

"This  suit  was  brought  by  appellant,  R.  G. 
Buchanan,  and  wife,  Sallle  Buchanan,  of 
Tennessee,  on  January  29,  1894,  against  ap- 
pellees, J.  L.  Edwards,  W.  L.  Donnell,  Thom- 
as Powers,  E.  P.  Davis,  B.  Gatewood,  D.  H. 
&  J.  W.  Snyder,  S.  D.  Davis,  J.  J.  Daws, 
and  R  A  Ferris,  of  Texas.  Plaintiffs'  amend- 
ed petition  dismissed  as  to  Powers,  deceased, 
and  alleged  that  In  the  latter  part  of  Septem- 
ber, 1891,  the  petitioner,  R.  G.  Buchanan,  en- 
tered into  agreement  with  B.  Gatewood  and 
J.  L.  Edwards,  acting  together  as  the  firm  of 
Gatewood  &  Edwards,  with  the  view  to  feed- 
ing and  fattening  beef  cattle  for  the  market 
the  purport  of  which  was  that  Gatewood  & 
Edwards  should  buy  1,000  head  of  cattle  In 
Texas  at  the  most  advantageous  price  attain- 
able, and  place  them  on  the  cars  in  Texas, 
and  ship  them  to  the  feeding  points  at  Mem- 
phis, Tenn.,  where  they  were  to  be  taken  In 
charge  by  R.  G.  Buchanan,  the  freight  to 
Memphis  and  the  feeding  expenses  to  be  paid 
by  Buchanan,  and  that  when  the  cattle  were 
sold,  Buchanan  should  be  first  repaid  his  said 
expenses,  with  10  per  cent,  interest  on  the 
same;  that  Gatewood  &  Edwards  were  to  be 
repaid  the  cost  of  the  cattle,  with  10  per  cent 
Interest  and  that  the  remainder  of  the  pro- 
ceeds should  go  one-half  to  Buchanan  and  one- 
half  to  Gatewood  &  Edwards,  and,  In  the 
event  of  a  loss,  Buchanan  was  to  bear  one- 

*  Writ  of  error  denied  by  supreme  court. 
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half  and  Gate  wood  &  Edwards  the  other  half; 
that  subsequently  the  number  of  cattle  to 
which  this  agreement  should  apply  was  In- 
creased to  1,500  head,  and  later  2,170  head,  all 
of  which  were  placed  In  the  Union  Stock 
Yards,  and  later  1,209  were  added,  these  be- 
ing placed  in  the  North  Memphis  Tarda. 
Plaintiff  further  alleges  that  he  was  using 
his  wife's  means,  name,  and  credit,  and  was 
thereby  able  to  perform  all  of  his  agreements; 
that  he  believed  Gatewood  &  Edwards  were 
men  of  large  means,  and  that  it  was  under- 
stood that  said  cattle  were  to  be  free  from  In- 
cumbrance, and  that  under  the  contract  Buch- 
anan had  the  first  lien  for  what  he  had  ex- 
pended, but  that,  after  Buchanan  had  expend- 
ed about  $24,000  in  preparing  the  cattle  for 
market,  it  developed  that  the  cattle  had  been 
bought  on  credit,  and  the  title  retained  to  se- 
cure the  purchase  money,  by  secret  agree- 
ments with  the  sellers  to  defraud  the  plain- 
tiffs, who  were  feeding  and  attending  to  said 
cattle  at  great  expense;  and  that  petitioner 
was  in  position  to  carry  out  his  contract  when 
be  discovered  the  liens,  If  the  sellers  would 
ratify  the  same,  and  recognize  bis  superior 
Interest  in  the  cattle  or  their  proceeds,  on  ac- 
count of  his  expenditures,  but  that,  instead 
of,  doing  so,  said  parties,  acting  together  (those 
who  were  not  present  knowing  of  the  condi- 
tion of  matters,  and  ratifying  the  same),  held 
a  secret  meeting,  without  plaintiffs'  consent, 
acting  under  their  secret  agreements  with 
Gatewood  &  Edwards,  about  January  30, 1802, 
and  took  possession  of  said  cattle,  and  de- 
prived the  petitioner  of  the  control  and  pos- 
session thereof,  and  refused  to  allow  him  any 
voice  in  their  management;  that  at  the  time 
of  such  seizure  Buchanan  had  fully  carried 
out  his  agreement  with  Gatewood  &  Edwards 
in  feeding  and  caring  for  said  cattle,  and  so 
improved  their  condition  that  they  had  in- 
creased in  value  about  $10  per  head  above 
their  cost  and  purchase  price  and  cost  of  fat- 
tening, so  that  there  was  a  profit  in  3,199  cat- 
tle of  $31,990,  and  that  Buchanan  had  at  that 
time  spent  on  them  $24,000;  that  plaintiff 
does  not  know  how  the  proceeds  of  said  cattle 
were  distributed  among  defendants,  but  is  ad- 
vised that  it  was  a  common  agreement  among 
them  that  they  would  Ignore  plaintiff's  rights 
in  said  cattle,  and  deprive  him  of  possession 
thereof,  and  that  they  conspired  together  for 
that  purpose,  and  that  the  sellers  were  to  re- 
ceive, when  the  cattle  were  Bold,  each  his 
share  of  the  proceeds  as  shown  by  their  con- 
tracts of  sale.  Petitioners  further  charged  by 
way  of  second  count  that  plaintiffs  were  en- 
titled to  larger  damages  than  the  sum  above 
named,  for  the  reason  that  It  was  contemplat- 
ed In  their  agreement  with  Gatewood  &  Ed- 
wards that  the  cattle  should  be  held  until 
about  April  1,  1892,  but  that,  after  the  sellers 
took  possession  of  the  same,  the  sellers  misted 
them,  and  In  consequence  65  head  died,  and 
the  others  lost  flesh,  and  decreased  In  value, 
so  that,  when  they  were  sold,  they  had  sus- 
tained an  average  loss  from  the  value  they 


would  have  reached.  If  properly  fed,  of  $25 
per  head.  That  the  defendants  sold  said  cat- 
tle for  about  $100,000,  and  plaintiffs  got  no 
part  thereof,  and  that  the  same  was  converted 
by  said  sellers  to  their  own  use.  Plaintiffs 
charged  that  the  property  and  money  used  in 
the  feeding  of  the  said  cattle  were  the  sepa- 
rate property  of  Mrs.  Sallie  Buchanan.  This 
is  not  important,  however,  as  this  suit  was 
subsequently  discontinued  as  to  Mrs.  Sallie 
Buchanan.  Plaintiffs  claimed  damages  for 
the  above  matters  in  the  sum  of  $75,000,  and 
ended  with  a  prayer  for  general  relief. 

"The  defendants  E.  P.  Davis,  S.  D.  Davis, 
W.  I*  DonneU,  and  J.  J.  Daws  jointly  an- 
swered, and  pleaded  as  follows:  (1)  To  the 
Jurisdiction  of  the  court  (2)  Exceptions  to 
plaintiffs'  petitions.  (3)  General  denial.  (4) 
Statute  of  two  years'  limitation.  (6)  They 
answered  that  they  sold  some  of  the  cattle 
described  in  the  petition  to  J.  L.  Edwards, 
and  reserved  the  title  to  said  cattle  so  sold  un- 
til payment  should  be  made,  of  which  plain- 
tiffs had  notice;  that  all  plaintiffs  had  done 
was  done  in  Tennessee,  subsequent  to  the  exe- 
cution of  said  sales,  and  subsequent  to  the 
arrival  of  the  cattle  In  Tennessee;  that  un- 
der the  laws  of  Tennessee  such  sales  were  not 
required  to  be  recorded,  and  were  valid  as  to 
all  parties;  that  E.  P.  Davis  sold  J.  I*  Ed- 
wards 847  head  November  7,  1891,  and  323 
head  November  23,  1891,  and  that  the  sales 
were  executed  in  Tennessee;  that  they  had  no 
contract  of  any  sort  with  plaintiffs,  and  had 
no  notice  of  the  execution  of  any  contract  be- 
tween Gatewood  &  Edwards  and  Buchanan 
prior  to  the  making  of  the  sales;  that  W.  L. 
Donnell  registered  his  sales  in  Shelby  county, 
Tennessee;  that  there  was  a  partnership  be- 
tween Gatewood  &  Edwards  and  Buchanan, 
the  object  of  which  was  the  buying,  feeding, 
fattening,  shipping,  and  selling  cattle;  that 
under  this  contract  Edwards  made  the  above 
contracts,  and  that  large  sums  of  money  are 
still  due  them  under  their  contracts  with  Ed- 
wards. The  defendants  D.  H.  and  J.  W.  Sny- 
der, pleaded  misjoinder  of  parties  defendant, 
general  demurrer,  general  denial,  and  special- 
ly as  follows,  In  addition  to  the  special  an- 
swer of  Da.vis,  above:  That  the  sale  contem- 
plated execution  in  Tennessee,  where  sales 
with  title  reserved  did  not  require  registra- 
tion; that  the  freight  was  never  paid,  and 
that  Buchanan  could  not  obtain  feed;  that  all 
their  acts  were  done  with  Buchanan's  con- 
sent, and  that  they  acted  solely  with  refer- 
ence to  their  1,000  head  of  cattle.  The  de- 
fendants Gatewood  &  Edwards  and  Ferris 
pleaded,  In  effect,  the  same  as  Davis,  above. 
Under  the  directions  of  the  court  there  was  a 
verdict  for  all  of  the  defendants  and  against 
R.  G.  Buchanan.  The  plaintiff  R  G.  Buch- 
anan then  perfected  appeal  to  this  honorable 
court." 

This  case  has  been  before  this  court  on  a 
former  appeal  by  the  defendants  In  the  suit 
The  .report  of  the  case  can  be  found  in  36  S. 
W.  1022. 
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Conclusions  of  Fact 
a)  On  September  29,  1891,  the  appellant, 
B.  O.  Buchanan,  and  Gatewood  &  Edwards 
entered  Into  a  contract  by  the  terms  of  which 
Gatewood  St  Edwards  were  to  furnish  1,000 
head  of  feeding  steers,  the  best  that  could 
be  bought  in  Texas  for  the  money,  to  be 
■elected  with  great  care,  and  make  the  best 
trade  possible,  and  load  them  on  the  cars 
and  start  them  to  the  feeding  pens  In  Mem- 
phis, Tenn.,  or  Huntsville,  Ala.  R.  G.  Buch- 
anan was  to  pay  the  freight  bills  from  the 
place  of  shipment  in  Texas  to  the  feeding 
pens,  and  to  furnish  the  money  to  pay  the 
feed  bills  until  the  cattle  were  fat  The 
cattle  were  to  be  sold  when  fat  either  at  the 
feeding  pens  or  as  the  judgment  of  the  par- 
ties might  determine,  and  the  proceeds  were 
to  go— First  to  pay  the  expenses  of  feeding 
and  all  yard  rents,  and  the  freight  money  ad- 
vanced by  Buchanan;  second,  to  pay  Gate- 
wood  St  Edwards  the  cost  of  the  cattle  and 
10  per  cent,  per  annum  interest  on  all  moneys 
paid  out  by  them;  and,  third,  whatever  mon- 
eys were  made  as  profit  were  to  be  divided 
equally  In  two  parts,  one  part  to  go  to 
Buchanan  and  one  part  to  Gatewood  St  Ed- 
wards. In  the  event  of  loss,  then  Buchanan 
was  to  bear  one-half  the  loss  and  Gatewood 
St  Edwards  one-half.  This  agreement  was 
subsequently  extended  as  to  the  number  of 
cattle,  and  the  number  Increased  to  3,223 
head. 

(2)  In  pursuance  of,  and  under  the  terms 
of,  this  agreement  J.  L.  Edwards,  in  October, 
1891,  purchased  847  head  of  cattle  from  K 
P.  Davis,  at  Seymour,  in  Texas,  which  cattle 
were  there  loaded  upon  the  cars,  and  then 
shipped  to  Memphis,  Tenn.,  consigned  to  J. 
1a.  Edwards,  arriving  in  Memphis  on  Novem- 
ber 8,  and  on  the  same  day  were  delivered  to 
Buchanan  for  feeding.  Afterwards,  In  No- 
vember, Gatewood  &  Edwards  purchased 
from  E.  P.  Davis,  323  head  of  cattle  at  Sey- 
mour, Tex.,  and  they  were  loaded  on  the  can, 
and  consigned  to  J.  I*  Edwards,  at  Memphis, 
Tenn.,  where  they  arrived  on  November  23d, 
and  on  the  same  day  were  delivered  to 
Buchanan  for  feeding.  Davis  and  Edwards 
both  went  with  the  cattle  to  Memphis,  and 
they  there  entered  Into  written  contracts  of 
sale,  by  the  terms  of  which  Davis  reserved 
the  title  to  said  cattle  until  the  purchase  price 
was  paid,  which  amounted  to  S21.286.86. 
Said  contracts  further  provided  that  said  cat- 
tle should  not  be  sold  without  the  written 
consent  of  said  Davis;  and,  when  sold,  the 
proceeds  were  to  go  first  to  the  payment  of 
the  purchase  price  and  interest  at  the  rate 
of  10  per  cent  per  annum.  Said  contracts 
further  provided  that  said  Davis  had  the 
right  to  appoint  an  agent  or  agents  to  look 
after  said  cattle,  and,  in  the  event  he  should 
conclude  that  said  cattle  were  not  being 
properly  cared  for  and  fed,  then  said  Davis 
had  the  right  to  take  possession  of  the  same, 
and  feed  and  market  them  as  his  own,  with- 
out the  process  of  law.  No  part  of  the  pur- 


chase price  of  either  shipment  of  cattle  was 
paid  Davis  in  cash.  The  contracts  were  not 
recorded. 

(3)  On  December  1,  1891,  J.  L.  Edwards 
purchased  from  D.  H.  St  J.  W.  Snyder,  at 
Amarillo,  Texas,  1,000  head  of  cattle,  and 
they  were  loaded  on  the  cars,  consigned  to 
J.  L.  Edwards,  Memphis,  Tenn.,  where  they 
arrived  on  December  5th,  and  on  the  same 
day  were  delivered  to  Buchanan  for  feeding. 
There  was  a  written  contract  of  sale  be- 
tween the  Snyders  and  Edwards  executed  in 
Texas,  the  terms  of  which  were  in  all  re- 
spects similar  to  the  terms  of  the  contracts 
between  Davis  and  Edwards.  This  contract 
was  recorded  In  Shelby  county,  Tenn.,  on 
January  8,  1892.  The  consideration  of  this 
sale  was  $21,500,  no  part  of  which  was  paid. 
The  above  three  shipments  of  cattle,  amount- 
ing to  2,170  head,  were  taken  to  the  feeding 
pens  at  the  Union  Stock  Yards  in  Memphis, 
Tenn.,  where  they  were  fed,  the  De  Soto  Oil 
Company  furnishing  the  feed. 

(4)  W.  L.  Donnell  sold  J.  L.  Edwards  165 
head  on  December  22,  1891,  and  186  head  on 
January  6,  1892,  by  written  contracts  of  said 
respective  dates,  executed  at  Eastland,  Tex., 
where  said  cattle  were.  The  purchase  price 
was  $6,457,  no  cash  being  paid.  These  con- 
tracts were  similar  to  the  Davis  contracts, 
and  were  recorded  in  Shelby  county,  Tenn., 
January  11,  1892.  Under  similar  contracts, 
J.  L.  Edwards  purchased  on  December  22, 
1891,  from  Thomas  Powers  186  head,  from 
J.  J.  Daws  122  head,  and  from  S.  D.  Davis 
45  head.  These  contracts  were  executed  in 
Texas,  and  were  not  recorded. 

(5)  On  December  26,  1891,  Ferris  &  Price 
sold  to  J.  L.  Edwards  343  head  of  cattle,  the 
cattle  at  the  time  being  in  Mitchell  county, 
Tex.  No  part  of  the  consideration  was  paid, 
but  Ferris  &  Price  reserved  the  title  to  the 
cattle  until  the  purchase  price  was  paid. 
The  contract  of  sale  contained  the  same  con- 
ditions and  reservations  set  forth  in  the  Da- 
vis contracts.  It  was  recorded  in  Shelby 
county,  Tenn.,  December  31,  1891.  The  last 
seven  shipments,  amounting  to  1,053  head  of 
cattle,  were  taken  to  the  feeding  pens  In  the 
North  Memphis  Yards,  and  the  feed  was  fur- 
nished by  the  Gayoso  Oil  Mills. 

(6)  The  several  contracts  of  sale  do  not 
recognize  Buchanan  as  a  party  thereto,  and 
the  several  vendors  did  not  know,  at  the  time 
of  the  making  of  the  respective  contracts,  of 
the  contract  between  R.  G.  Buchanan  and 
Gatewood  St  Edwards.  The  cattle  could  be 
Identified  by  their  brands.  Under  the  terms 
of  the  several  contracts  the  freight  was  to 
be  paid  by  J.  L.  Edwards.  Buchanan  had 
no  actual  notice  of  the  reservations  of  the 
title  in  the  several  contracts,  but  did  know 
that  many  of  the  cattle  were  bought  on  cred- 
it He  was  told  by  Edwards,  when  the  first 
shipment  reached  Memphis,  in  November, 
that  he  bought  the  cattle  on  credit  Buch- 
anan fed  and  cared  for  the  cattle  until  the 
middle  of  January,  1892,  when  the  mills 
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furnishing  the  feed  refused  to  furnish  it  any 
longer  unless  they  were  paid  cash  for  the 
feed,  or  given  a  first  lien  upon  the  cattle. 
Buchanan  was  unable  to  pay  cash  for  the 
feed.  Buchanan  wired  Edwards  at  Ennis, 
Tex.,  to  come  to  Memphis,  on  January  12, 
1892.  He  immediately  went  to  Memphis. 
Buchanan  wanted  a  first  lien  given  upon  the 
cattle  to  secure  the  oil  mills.  This  Edwards 
objected  to,  because  the  owners  of  the  cattle 
held  a  first  lien  on  them.  Further  negotia- 
tion resulted  In  their  requesting  the  several 
owners  of  the  cattle,  by  wire,  to  come  to 
Memphis.  The  owners  of  the  cattle  went  to 
Memphis,  and,  after  being  advised  of  the 
situation,  each  acting  under  his  contract,  and 
each  acting  separately  for  himself,  resumed 
the  possession  of  his  cattle  sold  by  each  re- 
spectively, and  arranged  for  their  feed  and 
care,  and  left  them  in  the  charge  of  J.  L. 
Edwards.  The  cattle  were  finally  sold  at  a 
loss  to  the  owners.  In  the  arrangement  be- 
tween Buchanan  and  Gatewood  &  Edwards 
the  freight  on  the  cattle  from  Texas  to  Mem- 
phis was  to  be  paid  by  Buchanan.  This  he 
did  not  do,  and  when  the  owners  took  pos- 
session of  their  cattle  the  following  parties 
paid  the  freight  on  their  respective  cattle: 
Ferris  &  Price,  E.  P.  Davis,  and  Donnell. 
The  freight  on  the  cattle  of  the  Snyders,  S.  D. 
Davis,  and  Daws  was  not  paid  until  they 
sold,  when  the  freight  was  paid  out  of  the 
money  received  on  such  sales.  Buchanan 
was  present,  and  made  no  objection  to  the 
respective  appellees  resuming  possession  of 
their  cattle.  Buchanan  was  not  reimbursed 
tor  bis  expenditures  upon  the  cattle,  which 
amount  to  a  large  sum.  We  further  find 
that  under  the  laws  of  Tennessee  a  contract 
of  sale  reserving  title  in  the  vendor  until  the 
payment  of  the  purchase  money  Is  net  re- 
quired to  be  recorded,  but  may  be  recorded. 
Memphis,  Tenn.,  Is  In  Shelby  county. 

Conclusions  of  Law. 

'  1.  Each  of  the  defendants  except  B.  Gate- 
wood  and  J.  L.  Edwards  having  In  their 
several  answers  alleged  and  charged  that 
there  was  a  partnership  between  the  appel- 
lant, R.  G.  Buchanan,  and  Gatewood  &  Ed- 
wards for  the  purchase  and  feeding  of  cat- 
tle, and  that  the  cattle  were  purchased  under 
said  contract  of  partnership,  and  the  plain- 
tiff having  failed  to  deny  the  existence  of 
such  a  partnership  by  a  proper  pleading  un- 
der oath,  the  appellant  must  be  held  to  have 
admitted  such  partnership.  Sayles'  Civ.  St 
arts.  1102,  1266;  Reed  v.  Brewer  (Tex.  Sup.) 
87  8.  W.  418;  Gill  v.  Bank  (Tex.  Civ.  App.) 
47  S.  W.  761. 

2.  The  facts  proven  show  a  partnership 
between  R.  G.  Buchanan  and  Gatewood  & 
Edwards.  For  a  discussion  of  the  evidence 
upon  this  conclusion  we  refer  to  the  opinion 
delivered  by  Mr.  Justice  Flnley  upon  the 
former  appeal  of  this  case.   36  S.  W.  1022. 

3.  The  court  did  not  err  In  instructing  a 
verdict  for  defendants. 


4.  There  Is  no  reversible  error  pointed  out 
in  appellant's  several  assignments  of  error 
discussed  In  his  brief,  and  the  same  are  over- 
ruled. Finding  no  error  in  the  record,  the 
judgment  Is  affirmed.  Affirmed. 

Additional  Conclusions. 

(April  1,  1888.) 

The  terms  of  the  sale  of  the  cattle  pur- 
chased from  B.  P.  Edwards  were  agreed 
upon  between  J.  L.  Edwards  and  E.  P.  Davis 
at  Seymour,  in  Texas,  and  were  reduced  to 
writing  at  Memphis,  Tenn.,  and  the  contract 
there  signed  and  delivered. 


WATT,  T.  MILLER. 

(Court  of  Civil  Appeals  of  Texas.   May  17, 
1899.) 

Exemptions  —  8bi*botion  Of  Fbopbbty —  Whs* 
Mads — Hobsbs  job  Famelt — Attachmekt — Rs- 
plevt  Bond  —  Dischabqb  —  Justice  Coubts  — 
Stipulatioks — Validity  on  Appeal. 

1.  Where  an  officer  levying  an  attachment  on 
property  a  portion  of  which  may  be  exempt  does 
not  request  defendant  to  select  his  exemptions, 
defendant  may  make  the  selection  at  the  trial, 
under  Rev.  St  art  2427,  authorising  it  to  be 
made  within  a  reasonable  time  after  request 
so  to  do  by  the  officer  making  the  levy. 

2.  Two  colts,  which  have  never  been  used  as 
a  team  for  the  family,  and  only  one  of  which 
has  been  broken  to  use,  the  other  being  too 
young,  may  be  claimed  as  exempt,  under  Rev. 
St.  1896,  art  2396,  exempting  two  head  of 
horses  to  each  family. 

3.  A  replevy  bond  in  attachment  proceedings 
is  discharged  by  a  decree  adjudging  the  prop- 
erty exempt 

4.  A  remittitur  of  part  of  the  amount  sued 
for  in  justice's  court,  filed  therein  after  Judg- 
ment is  not  binding  on  plaintiff  in  the  county 
court,  on  appeal  from  the  justice,  whose  judg- 
ment was  annulled  by  the  appeal. 

Appeal  from  Falls  county  court;  B.  H.  Rice, 
Judge. 

Action  by  E.  Hall  against  Ernest  Miller. 
From  a  judgment  for  plaintiff  for  less  than 
demanded,  and  adjudging  certain  property  to 
be  exempt  plaintiff  appeals.  Reversed. 

E.  Hall  and  Z.  L  Harlan,  for  appellant 

KEY,  J.  Appellant  sued  appellee  in  the  jus- 
tice's court  for  (134,  due  upon  an  open  ac- 
count and  sued  out  an  attachment  which  was 
levied  upon  certain  personal  property,  Includ- 
ing two  colts,  one  about  18  and  the  other 
about  10  months  old.  Appellee  replevied  the 
colts  by  executing  a  bond  in  conformity  with 
the  statute.  The  case  was  appealed  to  the 
county  court,  where  a  verdict  and  judgment 
were  rendered  for  the  plaintiff  for  $84;  but 
the  court  declined  to  foreclose  the  attachment 
lien  upon  the  two  colts,  holding  the  same  to 
be  exempt  property.  The  plaintiff  has  brought 
the  case  to  this  court  and  presents  the  fol- 
lowing questions  for  decision: 

1.  The  defendant  owned  two  mares  and 
two  colts,  and  in  this  suit  he  claimed  the  colts 
as  exempt  property  under  the  statute  exempt- 
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ing  two  bead  of  horses  to  the  head  of  each 
family.  The  two  mares  were  mortgaged,  and 
the  trial  court  Instructed  the  Jury  that  that 
fact  would  entitle  the  defendant  to  hold  the 
colts  as  exempt  property;  and  this  ruling  is 
assigned  as  error.  The  attachment  was  levied 
on  all  four  of  the  horses,  and  the  officer  levy- 
ing It  did  not  request  the  defendant  to  select 
his  exemptions,  and  point  out  the  animals  to 
be  levied  upon,  as  provided  by  article  2427  of 
the  Revised  Statutes.  In  view  of  these  facts, 
we  are  of  the  opinion  that  the  defendant  had 
the  right,  at  the  time  of  the  trial  of  this  case, 
to  make  the  election  contemplated  by  the  stat- 
ute, and,  having  done  so,  and  claimed  the 
colts  as  exempt  property,  they  were  not  sub- 
ject to  forced  sale  for  the  payment  of  the 
plaintiffs  debt,  and  the  levy  of  the  attachment 
upon  them  created  no  lien,  and  the  court 
might  properly  have  so  instructed  the  Jury. 
Hence  we  hold  that  the  instruction  referred  to 
does  not  constitute  reversible  error. 

2.  It  is  also  contended  that  the  cojts  referred 
to  could  not  be  held  as  exempt  property,  be- 
cause they  were,  not  used  as  a  team  for  the 
benefit  of  the  defendant's  family  The  testi- 
mony does  show  that  one  of  them  bad  been 
worked  in  harness,  while  the  younger  one  had 
never  been  worked  or  ridden.  However,  they 
were  both  horses,  within  the  meaning  of  the 
statute,  and  the  only  one  that  was  old  enough 
for  service  had  been  broken  to  use.  The  oth- 
er was  too  young  to  be  used,  and  there  Is  noth- 
ing in  the  record  to  show  that  when  it  reached 
the  proper  age  it  could  not  or  would  not  be 
used  for  the  benefit  of  the  family.  There  Is  no 
merit  in  this  point. 

3.  The  replevy  bond,  following  the  terms  of 
the  statute,  is  conditioned  that,  "should  the 
defendant  be  condemned  in  the  action,  be 
shall  satisfy  the  Judgment  which  may  be  ren- 
dered therein,  or  shall  pay  the  estimated  value 
of  the  property,  with  lawful  interest  thereon 
from  the  date  of  the  bond."  The  two  colts 
were  estimated  by  the  officer  taking  the  bond 
to  be  of  the  value  of  $36,  and  It  is  urged  on 
behalf  of  the  plaintiff  that,  as  he  recovered 
Judgment  against  the  defendant  for  his  debt, 
he  was  entitled  to  a  judgment  against  the 
sureties  on  the  bond  for  $35,  the  estimated 
value  of  the  two  colts,  notwithstanding  the 
fact  that  they  were  shown  to  be  exempt  prop- 
erty. There  may  be  authorities  in  other  juris- 
dictions that  support  the  contention  that  such 
bonds  are  absolute  obligations  on  the  part  of 
the  sureties  thereon  to  discharge  in  whole  or 
Is  part  such  judgment  as  the  plaintiff  may  re- 
cover against  the  defendant,  but  such  has  not 
been  the  ruling  of  the  supreme  court  of  this 
state,  and  it  has  been  held  that,  If  the  writ  of 
attachment  or  sequestration  be  quashed,  the 
sureties  upon  the  replevy  bond  are  released. 
Lumber  Co.  v.  Bank.  91  Tex.  96,  41  S.  W.  68; 
Mitchell  v.  Blum,  91  Tex.  634,  45  S.  W.  568. 
I'Pob  the  same  principle,  and  for  a  like  rea- 
son, it  seems  to  us  that  the  execution  of  a  re- 
plevy bond  does  not  cut  off  the  right  of  the 
defendant  and  the  sureties  upon  the  bond  to 


show  that  the  property  seized  Is  not  subject 
to  seizure  and  sale,  for  the  payment  of  the 
plaintiff's  demand. 

4.  The  plaintiff  recovered  a  judgment  In  the 
Justice's  court,  and  thereafter  filed  a  remittitur 
of  $50  thereof,  thereby  reducing  the  amount  of 
the  judgment  to  $84.  Upon  trial  in  the  county 
court,  the  defendant,  according  to  the  state- 
ment of  facts,  admitted  that  he  owed  the 
plaintiff  the  debt  sued  for,— the  sum  of  $134. 
The  judge,  however,  instructed  the  jury  that, 
as  the  plaintiff  had  filed  a  remittitur  for  $60, 
he  was  only  suing  for,  and  could  only  recov- 
er, $84,  with  interest  thereon;  and  this  ruling 
is  assigned  as  error.  Appealing  the  case  to  the 
county  court  resulted  In  annulling  the  judg- 
ment In  the  justice's  court,  and  the  case  stood 
for  trial  In  the  former  court  as  though  it  had 
never  been  tried  before.  Such  being  the  case, 
we  think  the  court  was  In  error  In  holding  that 
the  remittitur  was  binding  upon  the  plaintiff 
In  the  county  court,  and  operated  as  an  aban- 
donment of  $60  of  his  claim.  We  therefore  re- 
verse the  judgment  of  the  county  court,  and 
here  render  judgment  for  the  plaintiff  for 
$134,  with  6  per  cent  interest  thereon  from 
January  1,  1898.  Reversed  and  rendered. 


SMITH  et  al  v.  OJERHOLM  et  al. 
(Court  of  Civil  Appeals  of  Texas.   May  17, 

1899.) 

Vhndok's  Lihn— Discharge. 
The  execution  by  a  vendor  of  a  deed,  for 
the  purpose  of  correcting  the  description  in  a 
previously  executed  deed,  which  recited  that 
"it  is  agreed  and  understood  that  this  deed  does 
not  affect  or  in  any  wise  release  the  vendor's 
lien  in  the  above-mentioned  deed,"  does  not 
operate  to  discharge  the  land  from  the  lien  re- 
served in  the  first  deed. 

Appeal  from  district  court,  Coleman  county; 
J.  O.  Woodward,  Judge. 

Action  by  Francis  Smith  &  Co.  against  J.  M. 
Ojerholm  and  others.  From  a  Judgment  in 
favor  of  one  of  the  defendants,  plaintiffs  ap- 
pealed. Affirmed. 

R.  W.  Brown  and  H.  C.  Randolph,  for  ap- 
pellants. J.  P.  Ledbetter,  for  appellees. 

FISHER,  C.  J.  This  case  was  previously 
Defore  this  court  and  will  be  found  reported 
in  44  S.  W.  41.  The  action  Is  one  by  the 
appellants  against  Ojerholm  as  the  maker, 
and  Coleman  as  the  lndorser,  of  a  certain 
note  payable  to  J.  B.  Coleman  and  J.  D.  Da- 
vidson, which,  In  due  course  of  trade,  was 
transferred  and  indorsed  by  them  to  appel- 
lants, the  consideration  of  which  was  part  of 
the  purchase  price  of  320  acres  of  land,  sit- 
uated in  Fisher  county,  sold  by  Coleman  and 
Davidson  to  Ojerholm,  and  for  the  foreclosure 
of  the  vendor's  Hen  on  the  land  described 
in  the  note.  Appellee  Coleman,  for  answer, 
alleged  that  he  was  not  liable  as  lndorser, 
because  the  note  was  not  protested,  nor  was 
suit  brought  thereon  at  the  next  term  of  court 
after  maturity  or  the  succeeding  term  there- 
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after.  The  case  was  tried  before  the  court 
without  a  Jury,  and  Judgment  was  rendered  in 
favor  of  the  plaintiffs  against  Ojerholm  for 
the  amount  sued  for,  and  for  a  foreclosure  of 
the  vendor's  lien,  and  In  favor  of  the  appellee 
Ooleman,  to  the  effect  that  the  plaintiffs  take 
nothing  as  against  him. 

The  only  question  that  arises  In  the  case  Is 
whether  the  judgment  is  correct  in  releasing 
Coleman  from  liability.  This  Buit  was  filed  on 
the  8th  day  of  April,  1896,  upon  three  notes, 
described  in  the  plaintiffs'  petition,  due,  re- 
spectively, December  31,  1893,  1894,  and  1895, 
each  being  for  the  sum  of  160.96.  These  notes 
were  executed  by  Ojerholm  to  Coleman  and 
Davidson  as  part  payment  for  320  acres  of 
land,  which  was  conveyed  by  them  to  Ojer- 
holm by  deed  dated  December  31,  1888.  Aft- 
erwards another  deed  was  executed  by  appel- 
lees Coleman  and  Davidson  to  Ojerholm,  cor- 
recting the  field  notes  in  the  first  deed,  and 
in  that  deed  it  is  stipulated  that  "It  is  agreed 
and  understood  that  this  deed  does  not  affect 
or  In  any  wise  release  the  vendor's  lien  in 
the  above-mentioned  deed."  There  is  evi- 
dence in  the  record  which  shows  that  the  land 
in  question  in  1894,  and  during  that  year,  was 
worth  two  dollars  an  acre,— much  more  than 
the  amount  of  the  note  sued  upon  by  the 
appellants.  Therefore  we  find,  as  a  fact,  that 
Ojerholm,  as  to  the  debt  of  the  plaintiffs  in 
question,  was  not,  during  the  year  1894,  In- 
solvent. There  is  also  evidence  in  the  record 
which  authorizes  a  finding  to  the  effect  that 
the  whereabouts  of  Ojerholm  could  have  been 
discovered  and  ascertained  during  that  year, 
and  before  the  suit  was  instituted.  We  held 
in  the  first  appeal  of  this  case  that  the  ma- 
turity of  the  note  due  In  1893  would  author- 
ize the  institution  of  suit  on  all  three  of  the 
notes,  and  judgment  could  be  rendered  there- 
on, with  an  abatement  of  Interest  that  might 
accrue  on  the  notes  not  doe.  Under  this  rul- 
ing, the  appellants  could  have  instituted  their 
suit  on  all  of  the  notes  during  the  year  1894, 
at  which  time  the  defendant  Ojerholm  was 
solvent  as  to  the  debt  In  question.  There- 
fore this  ruling,  together  with  the  fact  that 
his  whereabouts  could  have  been  ascertained 
during  that  year,  leads  to  the  conclusion  that 
the  plaintiffs  were  not  excused  from  institut- 
ing suit  against  him,  in  order  to  fix  the  lia- 
bility of  the  indorser,  Coleman.  Consequent- 
ly there  was  no  error  in  the  judgment  of  the 
court  in  releasing  him  from  liability. 

It  is  also  contended  by  the  appellants  that 
the  appellee  Coleman  Is  liable  for  the  57  acres 
released  by  him  and  Davidson  from  the  op- 
eration of  the  first  deed,  under  which  the  ven- 
dor's lien  notes  were  executed.  We  do  not 
so  understand  that  the  deed,  in  correcting  the 
field  notes,  did  release  any  part  of  the  320 
acres  that  had  been  conveyed  to  Ojerholm 
from  the  operation  of  the  vendor's  lien.  The 
appellants  foreclosed  their  lien  on  all  of  the 
land  described  In  the  deed  that  secured  their 
vendor's  lien  notes;  that  is,  320  acres.  Such 
being  the  case,  they  have  no  grounds  to  com- 


plain of  the  deed  executed  by  Ooleman  and 
Davidson,  by  which  they  undertook  to  cor- 
rect the  field  notes  of  the  first  deed  executed 
to  Ojerholm.  The  second  deed  executed  by 
them  did  not  affect  the  rights  of  the  appel- 
lants as  holders  of  the  vendor's  lien  notes, 
and  such  was  evidently  the  view  of  this  ques- 
tion taken  by  the  trial  court,  because  it  fore- 
closed the  appellants'  lien  on  the  fun  320 
acres  of  land  covered  by  the  first  deed  from 
Ooleman  and  Davidson  to  Ojerholm.  These 
are  all  the  questions  that  we  care  to  discuss; 
therefore  the  judgment  is  affirmed.  Affirmed. 


BRAN  HAM  v.  SCOTT  et  al. 
(Court  of  Civil  Appeals  of  Texas.    April  27, 
1899.) 

Mi  rbi  i as  Settlement — Parol  Got  of  Lima — 
Evidence — Sctmcienct. 
The  proof  that  a  husband  had  orally  giv- 
en his  wife  a  house  and  lot  in  consideration  of 
their  marriage  was  not  very  clear,  and  the  hus- 
band denied  it.  The  wife  had  taken  no  sepa- 
rate possession  of  the  lot,  but 'had  moved  on  it 
with  her  husband,  and  made  repairs  thereon 
quite  insignificant  as  compared  with  the  value 
of  the  use  of  the  premises.  'Held  to  warrant 
a  finding  that  the  husband  had  not  given  the 
house  and  lot  to  the  wife. 

Appeal  from  district  court,  Harris  county; 
John  6.  Tod,  Judge. 

Action  by  Martha  Ann  Scott  and  others 
against  Betsy  Ann  Branham  and  another. 
From  a  decree  for  plaintiffs,  defendant  Betsy 
Ann  Branham  appeals.  Affirmed. 

Fisher,  Sears  &  Sherwood,  for  appellant. 
Ashe  St  Spotts,  for  appellees. 

GARRETT,  C.  J.  This  action  was  brought 
May  26,  1897,  in  the  district  court  of  Harris 
county,  by  the  appellees,  Martha  Ann  Scott 
and  Mary  Norrls,  joined  by  their  husbands, 
against  James  A.  Branham  and  his  wife. 
Betsy  Ann  Branham,  for  the  partition  of  lot 
3,  in  block  4,  Senechal  addition  to  the  city 
of  Houston.  The  lot  had  been  conveyed  to 
John  Branham  by  C.  Ennis,  and  was  subject 
to  partition  between  the  plaintiffs  and  their 
brother,  James  Branham,  in  the  proportion 
alleged  in  the  petition.  The  defendant  James 
Branham  answered,  admitting  the  allegations 
of  the  petition,  and  joined  in  the  prayer  for 
partition.  His  wife,  Betsy  Ann  Branham. 
filed  an  answer,  in  which  she  alleged  separa- 
tion from  her  husband,  his  abandonment  of 
her,  and  refusal  to  join  In  her  defense  to  the 
action.  After  a  general  demurrer  and  general 
denial  and  plea  of  title  by  limitation,  she 
pleaded  that  the  defendant  James  A.  Bran- 
ham, in  consideration  of  marriage,  had  made 
her  a  verbal  gift  of  the  lot,  and  that  they  had 
moved  upon  the  same,  and  she  had  occupied 
it  for  more  than  10  years,  and  made  valuable 
improvements  thereon,  on  faith  of  such  verbal 
gift.  She  pleaded  these  facts  in  reconven- 
tion, and  asked  for  specific  performance  as  to 
the  Interest  of  James  A  Branham,  and  that 
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in  the  partition  thereof  the  property  be  char- 
ged  with  the  value  of  the  Improvements  placed 
thereon  by  her.  The  case  was  tried  by  the 
court  without  a  Jury,  and  judgment  was  ren- 
dered decreeing  a  partition  of  the  property 
between  the  plaintiffs  Martha  Ann  Scott  and 
Mary  Morris  and  the  defendant  James  A. 
Branham,  and  appointing  commissioners  for 
that  purpose.  The  court  also  decreed  that  the 
defendant  Betsy  Ann  Branham  take  nothing 
by  her  plea  In  reconvention  and  for  improve- 
ments. The  only  question  presented  on  ap- 
peal la  the  right  of  appellant  to  the  Interest  of 
her  husband  in  the  lot  sought  to  be  partition- 
ed. The  finding  of  the  court  below  is  fully 
supported  by  the  evidence.  There  was  no  clear 
proof  of  a  verbal  gift  of  the  property,  and  it 
was  denied  by  the  husband.  No  possession 
was  taken  by  the  appellant  on  the  faith  of 
such  gift.  She  merely  moved  upon  the  prem- 
ises with  her  husband,  and  continued  to  re- 
side there.  No  improvements  were  made  at 
all.  Only  some  slight  repairs  to  the  property 
were  shown  to  have  been  made,  quite  Insig- 
nificant in  amount  as  compared  with  the  use 
and  occupation  of  the  premises  and  the  sums 
received  for  rent  of  rooms.  The  appellant 
utterly  failed  to  show  any  cause  for  relief. 
The  Judgment  of  the  court  below  will  be  af- 
firmed. Affirmed. 


MASTERSON  v.  BOKEL  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Feb.  23, 
1880.) 

Plbadinq  —  Sustaining  Exception  —  Effect  — 
Boundaries — Parol  Agreement— 
Statu™  or  Frauds. 

1.  Where  a  general  exception  to  as  amended 
petition  is  sustained,  and  plaintiff  declines  to 
amend,  the  facts  set  out  therein  cannot  be  con- 
sidered. 

2.  Dint  Ot  Bule  No.  47  (20  S.  W.  xv.),  pro- 
viding that  no  agreement  between  the  parties 
touching  any  suit  pending  will  be  enforced  un- 
less in  writing,  does  not  apply  where  parties  to 
a  suit  to  settle  a  boundary  dispute  pending  the 
same  agree  to  a  surrey,  and  a  line  is  run  in  ac- 
cordance with  the  agreement  by  the  surveyor 
chosen. 

3.  A  parol  agreement  between  adjoining  own- 
ers thst  s  survey  of  the  disputed  boundary  line 
shall  be  made,  which  is  done,  is  not  within  the 
statute  of  frauds. 

Appeal  from  district  court,  Harris  county; 
William  H.  Wilson,  Judge. 

Trespass  to  try  title,  by  Branch  T.  Master- 
son  against  Fritz  Bokel  and  one  Griffin.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed  as  to  defendant  Bokel,  and  affirmed 
as  to  defendant  Griffin. 

Masterson  &  Masterson  and  W.  S.  Hunt, 
for  appellant  Jas.  A.  Breeding,  for  appellee 
Bokel.  Cline,  Cline  &  Trlplett,  for  appellee 
Griffin. 


PLEASANTS,  J.  This  suit  was  Instituted 
by  appellant  to  recover  of  appellees  a  portion 
of  the  840  acres  of  land  patented  to  Charles 


Kessler,  assignee  of  H.  A  Robinson,  and  also 
a  portion  of  the  tract  of  land  patented  to  ap- 
pellant, assignee  of  John  M.  Swisher,  the 
land  sued  for  being,  as  described  in  the  pe- 
tition, strips  on  the  western  boundaries  of 
said  grants.  The  suit,  while  In  form  one 
of  trespass  to  try  title,  was  in  fact,  as  be- 
tween the  plaintiff  and  the  defendant  Bokel, 
a  suit  to  settle  and  establish  the  boundary 
between  the  Robinson  and  the  Swisher,  on 
the  one  side,  lands  owned  by  the  plaintiff, 
and  the  land  known  as  the  "R.  H.  Freeling 
Survey,"  the  southern  half  of  which  was 
owned  by  Bokel,  and  the  latter  survey  bor- 
dering on  the  two  tracts  owned  by  the  plain- 
tiff. Its  eastern  boundary  being  their  west- 
ern boundary.  Defendants  pleaded  general 
denial,  plea  of  not  guilty,  and  in  reconven- 
tion for  certain  portions  of  the  hind  claim- 
ed by  each.  Upon  trial  of  the  cause,  Judg- 
ment was  rendered  that  the  plaintiff  take 
nothing  by  his  suit,  and  that  the  defend- 
ant Bokel  recover,  as  against  the  plaintiff, 
the  land  described  in  his  plea  of  reconven- 
tion, together  with  his  costs,  but  that  he  re- 
cover nothing  as  to  the  defendant  Griffin; 
and  that  the  latter  recover  of  the  plaintiff 
and  of  the  defendant  Bokel,  with  his  costs, 
the  tract  of  land  described  in  his  plea  of  re- 
convention; and  from  which  Judgment  the 
plaintiff  appealed  to  this  court.  The  case 
was  tried  by  the  court  without  a  Jury,  and 
the  judge's  conclusions  upon  the  facts  were 
that  the  Robinson  patent  was  older  than  the 
Freeling  patent,  but  the  survey  of  the  latter 
was  prior  to  that  of  the  Robinson,  and  that 
the  field  notes  of  the  Robinson  called  for  the 
eastern  boundary  of  the  Freeling;  that  there 
was  no  conflict  between  the  two  surveys,  and 
no  part  of  the  land  claimed  by  the  defendant 
Bokel,  nor  any  part  of  that  claimed  by  the  de- 
fendant Griffin,  was  within  the  boundaries  of 
the  plaintiffs  lands.  Pending  the  suit,  the 
plaintiff  and  the  defendant  Bokel  made  the 
following  written  agreement:  "State  of  Tex- 
as, County  of  Harris.  This  agreement  made 
and  entered  into  by  and  between  Frederick 
Bokel  and  Erasmus  Bokel,  of  the  county  of 
Harris,  Texas,  parties  of  the  first  part  and 
Branch  T.  Masterson,  of  the  county  of  Gal- 
veston, Texas,  party  of  the  second  part,  wit- 
nessed: First  It  Is  agreed  that  the  said 
parties  of  the  first  part  own  in  fee  simple  one- 
half  of  the  B  H.  Freeling  1,476-acre  survey 
in  Harris  county,  Texas;  said  one-half  of 
said  land  so  owned  by  the  parties  of  the 
first  part  being  the  southeast  738  acres  of 
said  survey.  Second.  It  Is  admitted  by  the 
parties  hereto  that  the  party  of  the  second 
part  is  the  owner  of  all  that  certain  tract  of 
land  adjoining  the  B.  H.  Freeling  survey, 
and  patented  to  Charles  Kessler,  assignee  of 
H.  A.  Robinson,  by  patent  No.  411,  and  con- 
sisting of  640  acres.  It  is  also  admitted  that 
said  party  of  the  second  part  owns  1,109  V» 
acres  of  land  patented  to  him,  as  assignee  of 
John  Swisher,  by  patent  No.  206,  Vol.  8 
Third.  That  the  said  Henry  A.  Robinson  and 


Digitized  by 


Google 


40 


51  SOUTHWESTERN  REPORTER, 


(Tex. 


John  M.  Swisher  surveys  Ue  east  of  and  ad- 
joining the  said  Benton  H.  Freeling  survey, 
the  east  line  of  said  Freeling  survey  being 
the  same  as  the  west  boundary  line  of  the 
said  Robinson  and  Swisher  surveys.  Fourth. 
That  the  true  position  of  the  said  west  line 
of  the  said  Robinson  and  Swisher  surveys 
and  the  east  boundary  line  of  the  said  Free- 
ling  survey  Is  now  uncertain  and  unfixed,  lta 
true  and  exact  position  upon  the  ground  be- 
ing in  dispute  between  the  said  parties  of  the 
first  part  and  the  party  of  the  second  part. 
That  the  parties  hereto  desire  to  have  said 
line  definitely  established  and  fixed  by  a  sur- 
vey upon  the  ground,  ao  that  hereafter  there 
can  be  no  dispute  and  no  uncertainty  as'  to 
where  said  line  actually  lies.  Now,  therefore, 
for  and  in  consideration  of  the  premises,  and 
In  order  that  said  boundary  line  may  be  defi- 
nitely determined,  and  the  further  considera- 
tion that  the  party  of  the  second  part  shall 
dismiss,  at  his  own  cost,  a  certain  suit  now 
pending  In  the  district  court  of  Harris  coun- 
ty, Texas,  wherein  said  boundary  line  is 
sought  to  be  determined,  so  far  as  the  same 
may  affect  the  parties  of  the  first  part,  the 
parties  hereto  agree  as  follows:  1st.  That 
W.  A.  Polk,  county  surveyor  of  Harris  coun- 
ty, Texas,  or  any  other  surveyor  to  be  agreed 
upon  by  said  parties,  shall  at  as  early  a  date 
as  practicable,  run  out  and  establish  the  lines 
and  corners  of  said  Benton  H.  Freeling  sur- 
vey by  beginning  the  survey  on  the  corners 
of  either  the  James  Hamilton  survey  No.  06, 
the  Daniel  H.  Fitch,  the  James  F.  Cruger,  or 
the  John  Thompson  surveys,  as  staked  upon 
the  ground,  and  running  the  courses  and  dis- 
tances called  for  In  the  field  notes  of  said 
Freeling  survey  so  as  to  include  the  1,476 
acres  of  land  In  said  survey;  the  said  party 
of  the  second  part  hereby  guarantying  that 
the  southeast  one-half  of  the  said  Freeling 
survey  shall  contain  738  acres  of  land,  and 
that  said  survey  shall  retain  as  nearly  as 
possible  the  same  general  shape  as  now 
claimed  for  It  by  the  said  parties  of  the  first 
part  2nd.  That  the  expenses  for  surveying 
out  said  land  and  establishing  and  fixing  the 
lines  and  corners  of  said  survey  shall  be 
borne  by  the  said  party  of  the  second  part, 
with  the  exception  of  the  corner  post,  which 
the  said  parties  of  the  first  part  agree  to  fur- 
nish. [Signed]  Frederick  Bokel,  E.  Bokel, 
Parties  of  the  First  Part  Branch  T.  Master- 
son,  Party  of  the  Second  Part"  In  accordance 
with'  this  agreement  the  survey  provided 
for  was  made,  and  the  boundary  establish- 
ed by  the  county  surveyor,  W.  A.  Polk,  in  the 
month  of  May,  1896.  After  this  survey  was 
made,  the  defendant  Bokel  not  being  entirely 
satisfied  with  it  it  was  agreed  between  the 
parties  that  the  boundary  between  the  Rob- 
inson and  the  portion  of  the  Freeling  owned 
by  the  defendant  Bokel  shall  be  run  by  the 
county  surveyor,  Polk,  and  the  ex-county  sur- 
veyor, J.  J.  Gillespie,  and  be  so  run  as  to 
give  to  the  defendant  Bokel,  south  of  the 
land  owned  by  Mclver  In  the  Freeling  sur- 


vey, 738  acres  of  land.  This  agreement  was 
reduced  to  writing,  but  was  not  signed  by 
the  parties;  and  the  surveyors  named  made 
the  survey  and  established  the  boundary-  In 
accordance  with  the  agreement  and  made 
report  of  their  work  as  follows: 

"The  State  of  Texas,  Harris  County.  Field 
notes  of  a  survey  of  738  acres  made  for  K. 
Bokel  and  B.  T.  Masterson.  Situated  in  Har- 
ris county,  on  the  waters  of.  Brays  bayou,  a 
tributary  of  Buffalo  bayou,  about  six  miles 
south  from  the  county  seat  of  Harris  county, 
and  being  out  of  the  Benton  H.  Freeling,  be- 
ginning at  an  iron  axle  In  the  E.  line  of  the 
Thompson  sur.,  same  being  the  S.  W.  cor. 
of  the  B.  H.  Freeling;  th.  E.  1,780  ft,  to  a 
stake;  th.  N.  5,887%  ft,  to  a  stake  of  the 
south  line  of  Mclvor  land;  th.  W.  along 
Mclvor's  S.  B.  line  7,060  ft  to  a  stake  and 
mound  In  the  E.  B.  line  of  the  Hamilton 
survey;  th.  south  along  Hamilton  E.  B.  line 
4,112  ft  to  an  Iron  rod,  being  the  N.  W.  cor. 
of  the  Fitch  sur.;  th.  east  along  the  north 
lines  of  the  Fitch,  Cruger,  and  Thompson  sur- 
veys, 5,280,  to  the  N.  E.  cor.  of  the  Thompson 
sur.,  a  stone  for  corner;  th.  south  1,755%  ft 
to  the  place  of  beginning.   Bearings  marked 

 .  Surveyed  March  30th  &  Apl.  1st,  1898. 

R.  Poole,  J.  H.  McRady,  Chain  Carriers. 
Louis  Gillespie,  Flagman. 

"I,  W.  A.  Polk,  county  surveyor  Harris 
county,  and  J.  J.  Gillespie,  surveyor,  do  here- 
by certify  that  the  foregoing  survey  was  made 
actually  on  the  ground,  according  to  law,  and 
that  the  limits,  boundaries,  and  corners,  with 
marks,  natural  and  artificial,  are  truly  de- 
scribed In  the  foregoing  plat  and  field  notes. 
[Signed]  J.  J.  Gillespie.  W.  A.  Polk,  County 
Surveyor,  Harris  County. 

"L  W.  A.  Polk,  county  surveyor  Harris 
county,  do  hereby  certify  that  I  have  exam- 
ined the  foregoing  field  notes,  and  find  them 
correct  and  that  they  are  recorded  In  my 
office,  In  Private  Sur.  Book  No.  4,  page  162. 
[Signed]  W.  A.  Polk,  County  Surveyor,  Har- 
ris County." 

The  defendant  refusing  to  abide  by  the  sur- 
vey made  by  the  two  surveyors,  the  plaintiff, 
by  amendment  to  his  petition,  sought  to  en- 
force the  agreement  and  prayed  that  the  line 
run  by  the  two  surveyors  as  aforesaid  be  es- 
tablished by  decree  of  the  court  as  the  bound- 
ary between  plaintiff's  lands  and  the  lands  of 
the  defendant  Bokel.  But  the  court  held  that 
the  first  agreement  was  superseded  and  avoid- 
ed by  the  second;  and  the  second,  not  being 
signed  by  the  parties,  could  not  be  enforced, 
because  to  enforce  it  would  be  in  violation  of 
No.  47,  of  the  rules  regulating  the  practice 
of  the  district  court  (20  S.  W.  xv.);  and  the 
court  refused  to  consider  the  agreement  To 
this  action  of  the  court  the  plaintiff  duly  ex- 
cepted; and  here  assigns  as  error  the  refusal 
of  the  court  to  enforce  the  agreement;  and  we 
are  of  the  opinion  that  the  assignment  Is  well 
taken,  and  should  be  sustained.  We  think 
rule  No.  47  Is  not  applicable  to  an  agreement 
such  aa  one  for  the  establishment  of  a  bound- 
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ary  by  actual  survey  upon  the  ground,  and 
when  the  survey  is  made  In  accordance  with 
the  agreement.  Furthermore,  we  think  the 
second  agreement,  which  was  not  signed,  is 
but  ancillary  to  and  in  furtherance  of  the  first. 
The  only  difference  between  the  two  surveys 
seems  to  be  that  the  second  locates  the  bound- 
ary further  to  the  east  than  the  first,  for  the 
purpose  of  securing'to  the  defendant  the  num- 
ber of  acres  which  the  first  agreement,  be- 
tween him  and  the  plaintiff,  guarantied  his 
portion  of  the  Freeling  survey  should  con- 
tain; and  the  second  survey  was  made,  as 
we  understand  the  evidence,  for  this  purpose, 
and  at  the  instance  of  Bokel.  The  surveys 
were  made  in  accordance  with  the  agreement, 
and  they  were  made  at  the  expense  of  the 
plaintiff,  and  not  to  enforce  the  agreement 
when  neither  mistake,  nor  fraud,  nor  any 
other  reasonable  objection,  can  be  •  urged 
against  it  would  be  unjust  to  the  plaintiff. 
That  the  boundary,  as  established  by  the  sur- 
vey, is  not  in  accordance  with  the'  conclusion 
of  the  court  as  to  the  locus  of  the  boundary 
between  the  Robinson  and  the  Freeling,  nor 
the  other  finding  of  the  court  that  the  land 
claimed  by  the  defendant  Griffin  Is  not  within 
the  limits  of  either  the  Robinson  or  the  Free- 
ling survey,  is  not  sufficient  reason  why  the 
agreement  should  not  be  enforced.  The  plain- 
tiff did  not  undertake  that  Bokel  should  re- 
cover the  land  he  was  claiming  of  Griffin. 
Neither  the  plaintiff  nor  the  defendant  Bokel, 
by  the  finding  of  the  court,  can  recover  any 
land  from  Griffin.  The  judgment  of  the  lower 
court  will  be  reversed,  and  judgment  here 
rendered  that  the  agreement  made  between 
the  plaintiff  and  the  defendant  Bokel  that  the 
line  dividing  their  respective  tracts  of  land, 
and  forming  the  eastern  boundary  of  the  de- 
fendant's and  western  boundary  of  the  plain- 
tiff's lands,  should  be  ascertained  and  estab- 
lished by  an  actual  survey  of  defendant's  land 
be,  and  the  same  is,  enforced;  and  that  the 
boundary  between  said  lands  be  and  is  that 
established  by  the  surveyors  W.  A.  Polk  and 
J.  J.  Gillespie  by  a  survey  made  by  them,  in 
accordance  with  said  agreement,  and  by  au- 
thority and  direction  of  said  parties,  on  the 
30th  of  March  and  the  1st  day  of  April,  1888, 
and  which  said  boundary  is  evidenced  by  the 
field  notes  of  said  survey,  being  the  second 
line  designated  In  said  field  notes,  which  are 
as  follows:  "Beginning  at  an  iron  axle  in  the 
E.  line  of  the  Thompson  sur.,  same  being  the 
S.  W.  cor.  of  the  B.  H.  Freeling;  th.  E.  1,780 
ft  to  a  stake;  th.  N.  5,867%  ft.  to  a  stake  on 
the  south  line  of  Mclvor  land;  th.  W.  along 
Mclvor's  S.  B.  line  7,060  ft  to  a  stake  and 
mound  In  the  E.  B.  line  of  the  Hamilton  sur- 
vey; th.  south  along  Hamilton  E.  B.  line 
4,112  ft.  to  an  iron  rod,  being  the  N.  W.  cor. 
of  the  Fitch  sur.;  th.  east  along  the  north 
lines  of  the  Fitch,  Cruger,  and  Thompson 
surveys,  5,280,  to  the  N.  E.  cor.  of  the  Thomp- 
son sur.,  a  stone  for  corner;  th.  south  1,765% 
ft.  to  the  place  of  beginning."  And  It  Is  fur- 
ther adjudged  that  neither  plaintiff  nor  de- 


fendant Bokel  recover  of  defendant  Griffin 
any  of  the  land  described  In  his  pleadings, 
and  claimed  by  him,  and  that  he  recover  his 
costs  of  both  plaintiff  and  defendant  Bokel, 
and  that  plaintiff  recover  of  defendant  Bokel 
all  costs  Incurred  since  the  establishment  of 
the  boundary  aforesaid  by  the  said  Polk  and 
Gillespie,  and  that  defendant  recover  his  costs 
of  plaintiff  incurred  prior  thereto.  No  other 
assignments  need  be  considered.  Reversed 
and  rendered. 

On  Motion  of  Appellee  Bokel  for  Rehearing. 

(April  6,  1899.) 

Upon  closer  Inspection  of  the  record,  we 
j  find,  as  contended  by  the  appellee  Bokel,  that 
his  general  exception  to  the  plaintiff's  second 
amended  petition  was  sustained,  and  the 
plaintiff  declined  to  amend.  Such  being  the 
case,  the  alleged  agreements  between  the  par- 
ties plaintiff  and  defendant  Bokel  to  establish 
a  boundary  between  their  lands  were  not  prop- 
erly before  the  court  upon  trial  of  the  cause, 
and  should  not,  therefore,  have  been  considered 
by  the  judge  In  drawing  his  conclusions  of 
fact  While  the  facts  disclosed  by  the  tran- 
script clearly  authorized  the  judgment  ren- 
dered by  this  court,  it  must  be  revised  for 
the  want  of  a  pleading  setting  up  the  facts 
upon  which  we  based  the  Judgment  rendered 
for  the  plaintiff.  The  motion  for  a  new  hear- 
ing is  therefore  sustained,  and  the  judgment 
of  the  lower  court,  as  between  the  parties  to 
this  appeal,  is  reversed,  and  the  cause  remand- 
ed for  another  trial  as  to  them;  but  the  judg- 
ment in  favor  of  the  defendant  Griffin  is  af- 
firmed. And  In  view  of  another  trial  we  deem 
It  proper  to  say  that  the  court  erred  in  sus- 
taining the  appellee's  exceptions  to  the  plain- 
tiff's second  supplemental  (amended)  petition. 
The  unwritten  agreements  set  out  in  that  pe- 
tition are,  In  our  judgment,  neither  obnoxious 
to  the  forty-seventh  rule  of  practice  prescribed 
for  the  government  of  the  district  courts,  nor 
to  the  statute  of  frauds;  and  if  the  agree- 
ments were  in  fact  made,  and  a  boundary  line 
run  by  the  surveyors  chosen  by  the  parties, 
in  accordance  with  said  agreements,  the  fact 
that  they  were  not  In  writing  cannot  avail 
the  appellees  to  defeat  the  appellant's  suit  for 
a  specific  performance  of  the  agreements. 
Reversed  and  remanded. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  v. 
BOLSTER.* 
(Court  of  Civil  Appeals  of  Texas.    March  23, 
1899.) 

Mabtbb  and  Servaut  —  Railroads  —  Injtjbt  to 
Firemen —  Verdict— Pbbfondbbanob 
or  Evidbscb. 
A  fireman  claimed  that  while  he  was  shov- 
eling; coal  the  engine  lurched  violently,  through 
defects  in  the  track,  and  threw  him  to  the  floor, 
wrenching  his  knee,  and  causing  him  great 


i  Rehearing  denied. 
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pain.  The  engineer  denied  that  the  fireman 
spoke  to  him  as  the  latter  claimed.  The  fire- 
man continued  to  perform  his  duties  that  day 
and  the  next,  without  complaint.  He  then  be- 
gan medical  treatment,  which  continued  three 
weeks,  during  which  time  he  walked  to  and 
from  the  doctor's  office,  and  then  went  into  the 
hospital.  On  the  trial  he  denied  that  his  knee 
had  ever  before  been  injured,  or  that  he  had  so 
stated,  though  he  admitted  the  authorship  of 
a  letter,  so  stating,  written  shortly  after  the 
alleged  Injury;  and  in  his  report  thereof  he 
said  he  had  wrenched  his  knee  once  before. 
His  wife's  testimony  as  to  the  condition  of  the 
knee  and  its  cause,  and  that  of  the  physician, 
which  was  that  it  was  a  sprain,  for  which  he 
treated  it,  was  based  wholly  on  the  fireman's 
account,  the  knee  itself  giving  no  indications  of 
the  cause.  Another  physician,  who  examined 
the  knee  about  eight  months  after  the  alleged 
injury,  testified  that  there  were  evidences  of 
a  dislocation  of  the  semilunar  cartilage,  but  no 
other  physician  testified  as  to  such  condition. 
The  fireman  and  his  wife  denied  that  he  ever 
had  rheumatism,  and  several  personal  friends 
testified  that  they  had  never  heard  of  his  hav- 
ing it,  but  several  co-employes  testified  to  state- 
ments made  by  him  before  and  after  the  al- 
leged injury  that  he  had  rheumatism.  Six 
physicians  who  examined  him  during  the  trial 
testified  that  the  lameness  was  due  to  that,  and 
he  was  treated  for  that  while  in  the  hospital. 
Expert  witnesses  for  the  company  stated  it  was 
practically  impossible  for  the  fireman  to  be  in- 
jured as  he  claimed,  and  to  have  labored  there- 
after as  he  did;  and  the  tatter's  witnesses  ad- 
mitted it  was  unprecedented.  BeH,  that  a  ver- 
dict for  him  was  against  the  preponderance  of 
evidence. 

Appeal  from  district  court,  Dewltt  county; 
James  C.  Wilson,  Judge. 

Action  by  C.  P.  Bolster  against  the  San 
Antonio  &  Aransas  Pass  Hallway  Company. 
From  a  judgment  for  plaintiff  entered  on  a 
verdict  of  the  jury,  defendant  appeals.  Re- 
versed. 

Proctors,  for  appellant.  Wheeler  &  Rhodes 
and  Price,  Green  &  Green,  for  appellee. 

WILLIAMS,  J.  We  have  failed  to  find  any 
error  In  the  rulings  of  the  court  below  attack- 
ed by  the  assignments  of  error,  except  its  re- 
fusal to  grant  a  new  trial  upon  the  facts.  The 
verdict,  while  not  wholly  unsupported  by  evi- 
dence, seems  to  us  to  be  so  clearly  against 
its  overwhelming  preponderance  as  to  demand 
that  this  court  Interpose,  and  set  it  aside. 
While  we  recognize  fully  the  rule  that  the 
judgment  of  the  jury  and  the  trial  judge  must 
ordinarily  be  accepted  as  final  upon  such  ques- 
tions, and  appreciate  the  importance  of  an 
appellate  court  carefully  confining  its  action 
within  its  appropriate  sphere,  and  interfering 
with  verdicts  thus  approved  on  the  ground 
that  they  are  contrary  to  the  preponderance 
of  the  evidence  only  when  such  preponderance 
is  manifest  and  overwhelming,  we  must  also 
recognize  that  Interference  sometimes  be- 
comes a  duty,  which  is  clearly  defined  In  our 
system,  and  which  cannot  be  disregarded. 
Briefly  stated,  our  view  of  the  case  Is  that 
the  conclusion  that  plaintiff  was  Injured  as  he 
claims  to  have  been  Is  rendered  so  improbable 
by  the  evidence,  when  It  is  all  considered  to- 
gether, that  it  should  not  be  accepted  as  the 


basis  of  a  judgment  in  his  favor.  The  real 
evidence  of  his  Injury  comes  from  plaintiff 
himself.  His  account  of  it  is  that  on  Septem- 
ber 2,  1896,  as  he  was  acting  in  the  capacity 
of  fireman  on  one  of  appellant's  engines,  and 
shoveling  coal  from  the  tender  into  the  fur- 
nace, the  engine  was  caused,  by  a  defect  in 
the  track,  to  lurch  violently,  and  to  throw  him 
to  the  floor,  and  wrench  bis  right  knee.  His 
opinion  Is  that  his  knee  was  dislocated,  and  at 
once  slipped  back  into  joint,  though  as  to  this 
be  is  not  positive.  But  he  states  that  he  at 
once  suffered  great  pain,  and  desisted  from 
his  work  for  a  while,  calling  the  attention  of 
the  engineer,  who  sat  opposite,  to  the  fact 
that  he  had  hurt  himself.  He  states  that  the 
engineer  replied,  "The  hell  you  did?'  and  this 
is  all  he  claims  transpired  between  them  up- 
on the  subject  at  any  time.  The  engineer 
could  not  be  found  to  testify,  but  his  written 
report,  made  January  2,  1886,  was  read  in  evi- 
dence, without  objection,  in  which  he  states 
that  appellee  said  nothing  to  him  about  being 
hurt,  and  that  he  knew  nothing  of  it,  or  of  the 
lurch  of  the  engine.  The  conductor  of  the 
train  testified  that  he  received  no  Informa- 
tion of  any  Injury  to  appellee,  or  of  anything 
unusual  occurring,  though  he  saw  both  appel- 
lee and  the  engineer  frequently  during  the 
trip.  It  was  the  duty  of  the  conductor  and  en- 
gineer to  report  such  mishaps.  The  train  pro- 
ceeded from  the  point  in  question  to  Cameron, 
distant  therefrom  88  miles,  arriving  there  late 
In  the  evening,  and  switched  around  the  yards 
there  for  about  three  hours.  Appellee  then 
lay  down  on  a  cot,  spent  the  night,  arose  early 
next  morning,  attended  the  engine,  while 
switching,  for  four  hours,  about  the  yard,  and 
then  returned  with  the  train  to  Yoakum,  a  dis- 
tance of  118  miles,  reaching  there  about  night- 
fall, and  walked  home.  During  this  time  be 
performed  all  the  duties  of*  fireman,  handling 
thousands  of  pounds  of  coal  with  his  shovel, 
and  bearing  his  weight  upon  the  knee  which 
he  claims  had  been  Injured.  He  applied  for 
no  relief,  and  it  does  not  appear  that  he  com- 
plained to  any  one  about  the  hurt  before  his 
return  to  Yoakum,  though  he  passed  a  number 
of  towns,  going  to  and  returning  from  Came- 
ron, at  which  he  could  have  obtained  treat- 
ment. The  switching  was  extra  work,  for 
which  he  received  extra  pay.  He  now  claims 
that  he  had  received  a  wrench  of  the  knee, 
which  has  injured  him  permanently,  and  ne- 
cessitates, nearly  three  years  afterwards,  the 
use  of  crutches.  On  the  morning  of  Septem- 
ber 4th  he  put  himself  under  the  treatment  of 
a  physician,  which  lasted  until  about  Septem- 
ber 24th,  during  which  time  appellee  walked 
back  and  forth  to  and  from  the  office.  At 
the  date  last  named,  on  the  advice  of  the  phy- 
sician, he  went  to  the  hospital  at  San  Antonio, 
remaining  there  about  two  or  three  weeks, 
and  returning  thence  to  Yoakum.  He  was 
also  at  the  hospital  twice  subsequently.  When 
he  made  application  for  permission  to  go  to 
the  hospital,  according  to  his  evidence,  he  Bald 
nothing  about  bis  injury  or  ailment  Accord- 
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log  to  the  evidence  of  two  other  witnesses,  he 
said  he  had  rheumatism.  On  his  cross-exam- 
ination he  denied  that  this  knee  had  ever  be- 
fore been  Injured,  or  that  he  had  so  stated  In 
a  letter  written  by  him  to  an  accident  Insur- 
ance company  from  which  he  had  collected 
money  because  of  his  hurt  His  lettter,  of 
date  September  IS,  1895,  was  produced,  and 
be  admitted  Its  authorship.  In  It  he  said: 
"On  or  about  April  the  18th,  I  got  my  right 
knee  sprained,  but  did  not  stop  work,  as  I 
did  not  think  it  was  sufficient  to  Justify  me. 
On  the  2d  of  September  I  got  it  hurt  over 
again,  and  had  to  lay  off  on  the  4th,.  and  have 
not  been  able  to  work  since,  and  don't  know 
when  I  can.  I  said  nothing  to  foreman  under 
the  circumstances,  but  had  my  family  physician 
to  attend  me  all  the  time."  On  September  24, 
1866,  while  In  the  hospital,  he  made  a  writ- 
ten report  of  his  Injury,  In  which  questions 
and  answers  appear  as  follows:  "Q.  When 
and  where  were  you  Injured?  A  First  injury 
about  18th  of  April,  1885,  and  second  injury 
on  September  2,  1895;  both  times  between 
Flatonia  and  Muldoon.  Q.  What  Is  the  char- 
acter and  extent  of  your  injuries?  A  A 
wrench  of  right  knee  In  both  cases."  In  his 
report  he  further  stated  the  cause  and  char- 
acter of  his  second  injury  substantially  in  ac- 
cordance with  Ms  testimony.  This,  so  far  as 
the  record  shows,  Is  the  first  time  he  made 
known  to  his  employer,  or  any  of  Its  agents, 
his  elaim  that  he  had  been  hurt  These  are 
the  leading  facts  upon  which  plaintiff's  case 
depends.  There  Is  some  other  evidence  ad- 
duced by  him  by  which  it  was  sought  to  cor- 
roborate his  statement,  and  this  will  be  briefly 
noticed.  His  wife  testified  that  she  remem- 
bered his  having  received  the  hurt  at  the  time 
stated  by  him,  and  gave  an  account.  In  a  gen- 
eral way,  of  the  condition  of  his  leg,  and  of 
his  treatment  by  the  physician  after  his  return. 
She  also  stated  that  he  had  not  been  hurt  In 
April,  but  had  been  hurt  In  his  left  hip  In 
February.  She  was  not  in  a  position  to  know 
the  cause  of  the  condition  of  his  knee  to  which 
she  testifies,  and  her  evidence  as  to  that  Is 
necessarily  based  upon  his  statement  to  her. 
The  doctor  to  whom  he  went  on  September 
4th  for  treatment  testified  at  length.  He 
found  him  lame,  suffering  with  fever,  and 
with  a  swollen  knee.  Upon  plaintiff's  state- 
ments and  the  physician's  examination,  to- 
gether, the  latter  concluded  that  the  knee 
was  sprained.  For  this  he  treated  him.  There 
is  much  other  expert  evidence  to  the  effect 
that  the  prescriptions  given  by  this  physician 
were  proper  for  rheumatism,  but  not  for  sprain, 
but  we  assume  that  the  evidence  is  sufficient 
to  snow  that  the  treatment  was  In  fact  given 
for  sprain.  There  was  nothing  In  the  condi- 
tion of  the  knee  to  enable  the  physician  to  de- 
termine, from  an  examination  of  It,  with  any 
certainty,  whether  it  arose  from  an  Injury  or 
from  rheumatism,  and  his  opinion  as  to  the 
cause  was  necessarily  based  upon  appellee's 
account  of  it  Another  physician,  who  exam- 
ined appellee  some  eight  or  ten  months  after 


the  alleged  injury,  testified  that  be  found  evi- 
dences of  there  having  been  a  dislocation  of 
the  semilunar  cartilage  about  the  knee,  and  to 
the  existence  of  a  cavity  or  Indentation  which 
indicated  that  there  had  been  such  an  Injury. 
But  neither  appellee,  nor  any  other  of  the 
numerous  physicians  who  examined  him,  gave 
evidence  of  such  a  condition  of  the  Joint. 
That  appellee  could  not  have  sustained  so  vio- 
lent an  Injury  as  this  would  Imply,  and  still 
have  performed  the  labor,  and  continued  such 
use  of  the  limb,  as  he  testifies  to,  Is  too  plain. 
Both  of  these  physicians  were  of  the  opinion 
that  appellee  had  received  a  wrench  or  sprain 
of  the  knee,  and  that  bis  ailment  was  not 
rheumatism,  but  they  were  necessarily  guided 
by  the  history  given  them  of  it,  since  there 
were  no  external  evidences  upon  the  limb 
which  could  be  taken  as  Indicating  the  one 
rather  than  the  other.  Appellee  and  his  wife 
denied  that  he  had  ever  had  rheumatism,  or 
other  constitutional  disease,  and  there  was 
much  evidence  adduced  upon  this  point.  Sev- 
eral of  his  acquaintances  and  friends  stated 
that  they  had  never  heard  of  bis  having  rheu- 
matism, and  thought  they  were  m  a  position 
to  have  known  of  It  had  such  been  the  fact 
On  the  other  hand,  an  engineer  with  whom  he 
had  served  testified  to  a  statement  by  appel- 
lee, made  prior  to  his  alleged  injury,  that  he 
was  suffering  from  rheumatism.  Five  others 
of  his  co-employes  testified  to  statements  made 
by  him  to  them,  shortly  after  the  time  when 
he  claims  he  was  hurt,  to  the  effect  that  his 
lameness  resulted  from  rheumatism.  Six  phy- 
sicians who  examined  him  during  the-  two 
trials  of  the  case  gave  opinion  that  there  had 
been  no  mechanical  Injury  to  the  limb,  but 
that  the  swelling  and  lameness  were  the  ef- 
fect of  rheumatism.  He  was  treated  for  rheu- 
matism while  In  the  hospital. 

We  concede  that  those  experts  who  examin- 
ed him  first  had  the  best  opportunity  to  find 
outward  evidences  of  mechanical  injury,  had 
there  been  such;  and,  if  bis  account  of  the 
manner  In  which  he  was  hurt  and  the  nature 
of  the  injury  received  were  such  as  we  could 
accept  as  credible,  we  should  doubtless  hold 
the  evidence  sufficient  to  show  that  such  an 
injury,  and  not  rheumatism,  was  the  real 
trouble.  But  all  of  the  experts  who  testified 
for  appellant  stated  positively  that  It  was 
practically  impossible  for  him  to  have  been 
injured  as  he  says  he  was,  and  still  have  per- 
formed the  labor  which  he  did.  The  two  who 
testified  for  appellee  say  that  this  was  not 
impossible,  Inasmuch  as  the  powers  of  endur- 
ance of  human  beings  cannot  be  measured; 
but  both  admit  that  his  endurance,  according 
to  his  evidence,  was  very  remarkable,  and,  in 
their  experience  and  reading,  unprecedented. 
It  is  unnecessary  for  us  to  say  that  the  ac- 
complishment of  the  task  which  be  perform- 
ed would  be  Impossible  In  one  Injured  as  he 
claims  to  have  been  injured.  Under  the  pres- 
sure of  necessity,  or  the  Impulse  of  powerful 
motives,  men  may  undergo  hardships  and  suf- 
ferings such  as,  under  ordinary  circumstances, 
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one  would  be  apt  to  regard  aa  beyond  their 
powers  of  endurance.  Bat  not  only  was  there 
no  necessity,  but  no  appreciable  motive,  tor 
appellee  to  go  on  performing  his  severe  labor, 
seeking  no  relief,  making  no  complaint,  if  he 
was  in  truth  suffering  from  the  pain  of  such  a 
hurt,  which  he  says  began  at  once,  and  was 
in  tense,  and  which  the  experts  all  agree  must 
have  been  of  the  most  excruciating  kind  if 
caused  by  such  a  hurt  as  he  described.  On  the 
contrary,  not  only  every  natural  impulse,  but 
every  rational  motive,  would  have  impelled  any 
one  situated  as  he  was  to  seek  and  obtain  re- 
lief which  was  so  readily  obtainable.  His 
claim  of  Injury  seems  to  us  to  be  wholly  ir- 
reconcilable with  his  conduct  afterwards,  and 
this  feature  of  the  case,  with  the  admitted 
and  unexplained  statements  In  his  letter  and 
report,  convince  our  minds  that  his  claim  has 
no  Just  foundation.  The  hypothesis  that  he 
was  Injured  is  Inconsistent  with  admitted 
facts,  while  that  of  rheumatism  is  consistent 
with  and  explains  them  all.  While  the  court 
did  not  err  in  submitting  the  case  to  the  Jury, 
we  think  it  did  err  in  refusing  a  new  trial. 
Reversed  and  remanded. 


PEEL  v.  GIESEN. 
(Court  of  Civil  Appeals  of  Texas.   May  17, 

1890.) 

Partnership — Action  on  Notb  —  Plbadings — 
Parol  Evidence — Limitations. 

1.  An  answer  in  an  action  on  a  note  averring 
that.it  was  executed  for  an  interest  in  firm 
property,  and  that  the  parties,  not  having  suffi- 
cient data  to  effect  the  entire  settlement,  post- 
poned it,  and  invoking  a  settlement  between 
them,  is  not  demurrable  as  contradicting  a  writ- 
ten contract,  as  the  note  was  given  only  in  part 
performance  of  an  oral  contract. 

2.  The  two-years  limitation  is  not  a  bar  to  a 
counterclaim  in  an  action  on  a  note  growing 
out  of  a  partnership  settlement,  since  Rev.  St. 
art.  8356,  provides  that  an  action  between  part- 
ners for  a  settlement  shall  be  barred  in  four 
years  from  the  cessation  of  their  dealings. 

Appeal  from  Hays  county  court;  Ed  R. 
Kone,  Judge. 

Action  by  E.  W.  Giesen  against  R.  H.  Peel 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed.  . 

Will  G.  Barber,  for  appellant  P.  N.  Spring- 
er, for  appellee. 

KEY,  J.  Appellee  brought  this  suit  against 
appellant  upon  a  promissory  note  for  $300, 
with  interest  and  attorney's  fees.  The  note 
was  dated  February  9,  1804,  and  due  four 
months  thereafter.  The  defendant,  in  his  an- 
swer, averred  that  in  December,  1893,  he  and 
the  plaintiff  formed  a  co-partnership  for  the 
purpose  of  engaging  in  the  cattle-raising  busi- 
ness; that,  by  the  terms  of  the  partnership 
contract,  each  was  to  furnish  an  equal 
amount  of  capital  to  be  invested  in  the  busi- 
ness, and  was  to  share  equally  all  expenses 
and  all  profits  and  losses;  that  the  defend- 
ant furnished  and  paid  into  the  partnership 


various  sums  of  money,  aggregating  $1,059.- 
76;  that  the  plaintiff  had  only  paid  into  the 
partnership  the  sum  of  $260;  that,  according- 
ly, the  defendant  advanced  and  paid  into  the 
partnership  $809.76  more  than  the  plaintiff 
did,  prior  to  the  execution  of  the  note  sued 
on;  that  the  partnership  business  proved  un- 
profitable, and  large  losses  were  sustained; 
that  thereafter  plaintiff  and  defendant  agreed 
with  each  other  that  the  partnership  prop- 
erty owned  by  them  was  of  the  value  of  $600, 
and  plaintiff  offered  to  sell  defendant  his  one- 
half  Interest  in  said  property  for  the  sum  of 
$300,  which  proposition  defendant  accepted, 
and  accordingly  executed  and  delivered  to  the 
plaintiff  the  note  sued  upon,  in  payment  for 
said  interest  of  plaintiff  in  the  partnership 
property.  The  answer  also  avers  that,  at 
the  time  of  this  agreement  and  the  execution 
of  the  note,  the  parties  did  not  have  in  their 
possession  (he  necessary  data  to  effect  a  set- 
tlement of  their  entire  partnership  business, 
and  did  not  do  so,  but  agreed  to  make  such 
settlement  at  some  future  day,  and  that  the 
plaintiff  agreed  and  promised  to  pay  defend- 
ant one-half  of  the  excess  In  amounts  ad- 
vanced by  the  defendant  to  such  partnership 
business  over  amounts  advanced  by  the  plain- 
tiff; that,  upon  a  proper  settlement  of  their 
partnership  accounts,  plaintiff  will  owe  and 
be  indebted  to  defendant  the  sum  of  $404.87%. 
with  Interest  thereon  from  February  9,  1884. 
The  answer  also  alleges  that  the  plaintiff  is 
wholly  insolvent,  and  to  permit  him  to  re- 
cover upon  the  note  sued  on,  without  allow- 
ing amounts  due  defendant  as  a  set-off,  would 
inflict  irreparable  injury  upon  the  defendant 
It  also  invokes  a  settlement  of  the  partner- 
ship affairs  between  the  plaintiff  and  defend- 
ant, and  prays  that  the  amount  owing  by  the 
plaintiff  to  the  defendant  by  reason  of  the 
latter  having  advanced  more  than  his  share 
to  the  assets  of  the  firm  be  set  off  against 
the  plaintiff's  demand,  etc.  This  is  the  sub- 
stance, in  general  terms,  of  the  pleading  re- 
ferred to;  but  it  is  much  fuller,  and  contains 
many  more  details  than  here  stated.  The 
trial  court  sustained  two  special  exceptions  to 
this  answer,  and,  Judgment  being  rendered 
for  the  plaintiff,  the  defendant  has  appealed. 

The  exceptions  referred  to  were  (1)  that  the 
matters  set  up  in  the  answer  ,  sought  to  vary 
and  contradict  the  terms  of  the  written  con- 
tract which  formed  the  basis  of  the  plaintiff's 
suit;  and  (2)  that  it  appeared  from  the  face 
of  the  answer  that  the  set-off  or  counterclaim 
pleaded  by  the  defendant  accrued  more  than 
two  years  prior  to  the  filing  of  the  suit,  and 
was  therefore  barred  by  the  statutes  of  lim- 
itation. We  are  of  the  opinion  that  the  court 
erred  as  to  both  of  these  exceptions.  The  gen- 
eral rule  which  excludes  parol  evidence  when 
offered  to  vary  the  terms  of  a  written  instru- 
ment has  no  application  to  collateral  under- 
takings, or  cases  in  which  the  written  instru- 
ment was  executed  in  part  performance  of  an 
entire  oral  agreement  Thomas  v.  Hammond, 
47  Tex.  42;  Henry  v.  McCardell  (Tex.  Civ. 
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App.)  40  S.  W.  172;  Hansen  v.  Yturrla  (Tex. 
Civ.  App.)  48  S.  W.  795.  The  matters  pleaded 
by  the  defendant  come  within  the  purview  of 
article  3356  of  the  Revised  Statutes,  which 
provides,  In  substance,  that  an  action  by  one 
partner  against  another  for  a  settlement  of 
the  partnership  accounts  Is  barred  In  four 
years  from  the  date  of  cessation  of  dealings 
In  which  they  were  interested  together. 
Hence  the  two-years  statute  of  limitation  has 
no  application.  For  the  errors  pointed  out, 
the  Judgment  will  be  reversed,  and  the  cause 
remanded.  Reversed  and  remanded. 


WIL80N  v.  VICK. 
(Court  of  Civil  Appeals  of  Texas.   May  17, 

1899.) 

Mechanics'  Liens — Foreclosure — Ownership  or 
Premises— Contract  Lixn — Pleading — Amend- 
ment— Efkot— Physicians—  Actions  job  8kbv- 
ick8 — Hahxlxss  Ebbor. 

1.  Where  a  contract  to  purchase  building  ma- 
terial gives  the  material  man  a  lien  on  the 
land,  be  need  not,  as  a  prerequisite  to  foreclo- 
sure against  the  purchaser,  prove  that  the  lat- 
ter was  the  owner  of  the  land,  or  that  he  had 
authority  to  execute  the  lien,  since  be  would 
be  estopped  to  deny  his  ownership  or  authority. 

2.  An  amended  pleading  takes  the  place  of 
the  original,  and  allegations  of  the  latter  not 
carried  into  the  former  are  abandoned.  - 

3.  In  an  action  to  foreclose  a  lien  on  lands  for 
material  furnished  under  a  contract  providing 
for  ita  delivery  after  the  execution  of  the  con- 
tract, and  giving  .the  material  man  the  lien 
sought  to  be  enforced,  parol  evidence  that  the 
material  in  question  had  been  delivered  prior 
to  the  execution  of  the  contract  is  admissible, 
since  it  merely  establishes  a  consideration  for 
the  contract 

4.  An  agreement  by  the  purchaser  of  build- 
ing material  that  the  seller  shall  have  a  lien  on 
the  lands  on  which  the  building  is  to  be  erect- 
ed creates  a  lien  independent  of  the  statute, 
and,  in  foreclosing  it,  the  statute  regulating 
the  establishment  of  material  men's  liens  need 
not  be  complied  with. 

5.  Before  a  recovery  can  be  had  for  medical 
services,  it  must  appear  that  the  physician  ren- 
dering them  had  received  a  certificate  author- 
izing him  to  practice  medicine,  and  that  it  had 
been  recorded  as  provided  by  statute. 

6.  The  maxim,  De  minimis  non  curat  lex," 
applies  to  error  in  disallowing  an  entire  count- 
erclaim, one  dollar  of  which  should  have  been 
allowed. 

Appeal  from  district  court,  Lee  county;  Ed. 
B.  Sinks,  Judge. 

Action  by  R.  A.  Vlck  against  J.  H.  Wilson. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

W.  A.  Morrison,  for  appellant  Orgaln, 
Garwood  it  Bowers,  for  appellee. 

FISHER,  C.  J.  This  Is  an  action  by  the 
appellee,  Vlck,  against  the  appellant,  Wilson, 
on  a  written  contract  acknowledging  an  in- 
debtedness of  $570.86  due  the  appellee  for 
material  furnished  In  the  erection  of  a  house 
situated  on  lot  25  In  the  town  of  Tangle  wood. 
In  Lee  county.  The  petition  also  asks  for  a 
foreclosure  of  his  lien  as  a  material  man,  and 
for  foreclosure  of  his  lien  under  the  contract 


on  the  lot  In  question.  Several  exceptions 
were  Interposed  to  the  petition,  which  were 
overruled  by  the  trial  court;  and  the  defend- 
ant also  pleaded  an  offset  against  the  debt 
in  question,  for  medical  services  rendered  by 
the  appellant  to  the  appellee.  The  case  was 
tried  before  the  court  without  a  jury,  and 
judgment  rendered  for  the  plaintiff  for  the 
sum  of  $522,  with  a  foreclosure  of  the  lien 
on  the  land  described  In  the  plaintiff's  peti- 
tion; 

The  trial  court  found  the  following  facts 
and  conclusions  of  law,  which  we  adopt: 

"(1)  On  the  19th  day  of  February,  1896, 
the  defendant,  J.  H.  Wilson,  executed  and  de- 
livered to  plaintiff,  R.  A.  Vlck,  the  contract 
sued  on,  and  attached  to  his  first  amended 
original  petition,  which  was  duly  acknowl- 
edged, and  was  recorded  on  the  26th  day  of 
March,  1896,  in  the  deed  records  of  Lee  coun- 
ty. That  there  Is  no  separate  book  kept  by 
the  county  clerk  of  Lee  county  In  which  to 
record  mechanics'  liens.  (2)  That  prior  to  the 
execution  of  said  contract  the  plaintiff  had 
furnished  lumber  of  the  value  of  $570.86  to 
defendant,  for  the  purpose  of  being  used  In 
the  erection  and  construction  of  a  house  on 
lot  No.  25,  Flannlken  &  Rowland  addition  to 
the  town  of  Tanglewood,  In  Lee  county,  Tex- 
as, which  said  lumber  was  furnished,  as  set 
out  In  the  account  attached  to  plaintiff's  sec- 
ond amended  original  petition,  between  the 
dates  of  August  21  and  November  16,  1895, 
and  was  used  in  the  construction  of  a  house 
on  said  lot;  that  defendant  on  January  1, 
1896,  paid  $177.88  on  said  contract  sued  on, 
and  the  same  Is  credited  thereon;  that  the 
amount  due  plaintiff  la  five  hundred  and 
twenty-two  and  nineteen  one-huhdredths  dol- 
lars. (3)  That  the  contract  sued  on  was 
executed  In  consideration  of  the  delivery  of 
said  lumber  as  aforesaid,  and  was  so  under- 
stood by  both  plaintiff  and  defendant  at  the 
time  of  its  execution.  (4)  That  the  defend- 
ant at  the  time  of  the  execution  of  said  con- 
tract was,  and  Is  now,  a  single  man. 

"Conclusions  of  Law:  From  the  above  facts 
I  am  of  the  opinion  that  the  lien  sued  on  is 
a  valid  material  man's  lien,  under  the  con- 
stitution, and  that  a  compliance  with  the  stat- 
ute as  to  filing  an  Itemized  account  of  the  ma- 
terial furnished,  etc.,  was  unnecessary.  If, 
however,  I  am  in  error  as  to  Its  being  a  mate- 
rial man's  lien,  I  am  clearly  of  the  opinion 
that  the  contract  constitutes  a  valid  mortgage 
or  contract  Hen,  and  that  the  plaintiff  is  en- 
titled to  a  foreclosure  on  the  above-described 
property  for  the  amount  due  on  the  contract. 
I  therefore  hold  that  the  plaintiff  is  entitled 
to  recover  as  prayed  for  in  his  petition." 

Appellant's  first  assignment  of  error  Is  to 
the  effect  that  the  court  erred  In  overruling  his 
demurrer  to  the  plaintiff's  petition,  because 
It  was  not  alleged  that  the  defendant  was 
the  owner  of  the  land  upon  which  the  plain- 
tiff was  seeking  to  foreclose  the  lien,  or  that 
he  had  the  right  or  authority  to  fix  the  lien 
upon  the  same,  because  It  was  not  alleged 
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that  the  defendant  at  that  time  owned  any 
Interest  In  the  land.  The  contract  sued  upon 
described  the  lot  In  question,  and,  In  express 
terms,  gave  a  Hen  In  favor  of  the  appellee  on 
the  land  for  the  value  of  the  material  furnish- 
ed or  to  be  furnished  in  the  erection  of  a 
bouse  on  the  property.  This  contract  was 
signed  by  the  appellant  Such  being  the 
case,  as  between  him  and  the  other  party  to 
the  instrument,  the  plaintiff,  suing  thereon, 
would  not  be  required,  as  a  prerequisite  to  a 
foreclosure,  to  prove  that  the  party  signing 
this  Instrument,  and  expressly  admitting  a 
lien  upon  the  land,  was  the  owner  of  the 
land,  and  had  the  authority  to  execute  the 
lien  In  question.  The  defendant  in  such  a 
case  would  be  estopped  from  denying  that  he 
did  not  have  title  to  the  land  covered  by  his 
contract,  upon  which  he  acknowledged  the 
existence  of  the  lien.  Further,  on  this  ques- 
tion, this  exception  was  urged  in  the  appel- 
lant's previous  pleading,  but  was  not  carried 
Into  his  third  amended  original  answer,  upon 
which  he  went  to  trial.  The-  amended  an- 
swer took  the  place  of  the  previous  answer, 
and  was  an  abandonment  of  the  original  an- 
swer. If  he  desired  to  preserve  this  demur- 
rer, he  should  have  carried  it  Into  his  third 
amended  original  answer,  which  was  not 
done. 

The  contract  sued  upon  Is  a  promise  to  pro- 
vide and  furnish  the  appellant  lumber  and 
material  (stating  Its  value)  for  the  erection 
of  certain  Improvements  on  the  lot  In  ques- 
tion. As  a  matter  of  fact,  at  the  time  that 
It  was  executed  the  material  had  been  fur- 
nished to  the  appellant  The  appellant  ob- 
jected to  the  Introduction  of  evidence  proving 
this  fact,  upon  the  ground  that  it  varied  the 
terms  of  the  written  instrument,  as  It  stated 
upon  Its  face  that  the  appellee  agreed  to  pro- 
vide and  to  furnish  material.  We  do  not 
think  there  Is  any  merit  In  this  objection.  It 
went  to  the  question  of  consideration,  which 
la  generally  subject  to  parol  explanation. 

There  are  many  objections  urged  in  the  ap- 
pellant's brief  to  the  Judgment  of  the  court 
below,  because  the  evidence  falls  to  show 
that  a  material  man's  lien  was  fixed  and  pre- 
served within  the  time  and  In  the  manner 
prescribed  by  the  statute  relating  to  that  sub- 
ject We  can  dispose  of  all  these  questions 
In  a  general  way,  by  stating  that  in  our  opin- 
ion the  statutes  relied  upon  have  no  applica- 
tion to  a  foreclosure  of  the  lien  In  question. 
The  court  below,  we  think,  correctly  conclud- 
ed that  as  between  the  parties  to  the  con- 
tract the  constitution  gave  the  lien,  and  by 
virtue  thereof  the  plaintiff  was  entitled  to  a 
foreclosure  of  his  lien,  independent  of  any 
question  whether  he  had  complied  with  the 
terms  of  the  statute  In  preserving  a  material 
man's  lien.  We  are  further  prepared  to  agree 
with  the  trial  court  in  the  conclusion  reach- 
ed, that  independent  of  any  lien  given  by  the 
constitution  or  the  statute,  as  between  the 
parties  to  the  contract  the  plaintiff  could  fore- 
close the  lien  by  virtue  of  the  contract  sued 


upon.  What  we  have  said  practically  dis- 
poses of  the  question  raised  in  appellant's  as- 
signment as  to  the  Jurisdiction  of  the  court. 

Appellant  also  complains  of  the  Judgment 
because  the  court  refused  to  allow  the  off- 
set pleaded  for  professional  services  rendered 
to  appellee  by  the  appellant  as  a  physician. 
There  was  no  error  in  the  Judgment  in  this 
respect  because  the  facts  do  not  show  that 
the  appellant  has  received  a  certificate  au- 
thorizing him  to  practice  medicine,  and  that 
the  same  had  been  recorded  as  provided  by 
the  statute.  The  articles  for  the  value  of 
which  the  appellant  sues  were  furnished  by 
him  to  the  appellee  in  connection  with  the 
professional  services  rendered  the  appellee 
as  his  physician.  Appellant's  account,  which 
he  pleaded  in  offset,  is  for  prescriptions  and 
professional  visits  to  the  appellee  and  his 
family;  and  one  item  thereof  is  an  oil  atom- 
izer, of  the  value  of  one  dollar.  This  is  the 
only  article  shown  on  the  account  which  was 
furnished.  This,  it  seems,  was  sold  In  con- 
nection with  part  of  the  medical  services  ren- 
dered by  the  appellant;  but  however,  we 
think  the  Judgment  should  not  be  reversed 
on  account  of  this  trivial  item,  and  that  the 
maxim,  "De  minimis  non  curat  lex,"  would 
apply  as  to  this  item.  We  find  no  error  In 
the  record,  and  the  Judgment  is  affirmed.  Af- 
firmed. 


BDRRELL  et  al.  v.  BLANCHARD.i 

(Court  of  Civil  Appeals  of  Texas.   April  27, 
1899.) 

Mahdajtdb— Plbading — Suificisncy— School 
Census. 

1.  Mandamus  will  Issue  on  the  sworn  allega- 
tions of  the  complaint  where  they  are  sufficient, 
and  are  met  only  by  a  general  denial;  but  such 
allegations  must  include  every  fart  essential  to 
justify  the  application  of  so  extraordinary  a 
remedy. 

2.  A  judgment  granting  a  mandamus  requir- 
ing school  trustees  to  make  up  the  school  cen- 
sus for  the  year  1898  cannot  be  sustained  where 
it  does  not  appear  from  the  petition  for  the  writ 
that  any  of  the  defendants  was  a  census  trus- 
tee, whose  duty  it  was  to  take  the  census  under 
Acts  1897  (Sayles'  Civ.  St  arts.  8964-3970),  pro- 
viding that  the  county  judge  shall  appoint  a 
suitable  person  as  census  trustee  to  take  such 
census. 

3.  A  petition  for  mandamus  to  compel  school 
trustees  to  enroll  petitioner's  children  In  the 
scholastic  census  of  white  children  for  the  dis- 
trict Is  insufficient  where  there  is  no  allega- 
tion that  he  had  demanded  of  the  trustees  a 
proper  listing  of  his  children,  and  they  refused 
to  comply. 

Appeal  from  district  court  Jefferson  coun- 
ty; Stephen  P.  West  Judge. 

Action  by  0.  W.  Blanchard  against  J.  J. 
Burrell  and  others  for  mandamus  to  compel 
defendants,  as  school  trustees,  to  list  his  chil- 
dren in  the  scholastic  census  of  white  chil- 
dren. From  a  judgment  granting  the  writ 
defendants  appeal  Reversed. 

i  Rehearing  denied. 
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Greer  &  Greer  and  A.  E.  Broussard,  for 
appellants.  Tom  J.  Russell,  Matt  Cramer, 
Hugh  Jackson,  and  W.  I*  Douglass,  tor  ap- 


WTT.T.IAM8,  J.  The  judgment  appealed 
from,  awarding  the  mandamus  prayed  tor, 
was  based  solely  upon  the  allegations  of  ap- 
pellee's amended  original  petition,  filed  June 
1,  1888,  appellants'  answer  to  same  having 
been  stricken  out  on  motion.  While  It  Is  true 
that  the  writ  should  issue  upon  the  sworn 
allegations  of  the  complaint  when  they  are 
sufficient  and  are  met  only  by  general  denial 
(Sansom  v.  Mercer,  68  Tex.  488,  5  S.  W.  62),  it 
la  true,  also,  that  such  allegations  must  Include 
every  fact  essential  to  Justify  the  court  in 
applying  this  extraordinary  remedy.  Cullem 
v.  Latimer,  4  Tex.  829;  Arberry  v.  Beavers, 
6  Tex.  473,  474.  No  exceptions  were  taken  to 
the  petition,  but  In  the  case  last  cited  it  is 
held  that  the  absence  of  exceptions  does  not 
authorize  the  granting  of  the  writ  when  the 
petition  Is  not  sufficiently  specific  and  positive 
In  its  averments.  The  language  of  the  court 
Is  peculiarly  appropriate  here:  "The  omis- 
sion of  a  public  officer  to  interpose  those  mat- 
ters of  defense  which  he  might  have  Inter- 
posed will  not  authorize  the  awarding  of  a 
mandamus  against  him  to  enforce  the  doing 
of  acts  involving  the  Interests  of  the  public, 
and  In  the  performance  of  which  the  officer 
may  be  less  interested  than  others,  who  are 
not,  and,  from  the  nature  of  the  case,  cannot 
be,  made  parties  to  the  proceeding,  and  en- 
abled to  assert  their  rights."  The  present  ac- 
tion was  begun  in  October,  1897,  to  compel  the 
defendants,  the  school  trustees  of  district  No. 
8  of  Jefferson  county,  to  enroll  appellee's  chil- 
dren, alleged  to  be  white,  In  the  scholastic  cen- 
sus of  white  children  tor  that  district,  the  pe- 
tition alleging  that  such  trustees  had  enrolled 
them  among  the  colored  children  of  that  dis- 
trict; and  to  compel  the  other  defendant,  the 
county  judge  of  Jefferson  county,  to  apportion 
the  school  fund  accordingly,  and  to  recognize 
the  right  of  such  children  to  the  privileges  of 
the  school  taught  for  the  white  children.  The 
cause  remained  undisposed  of  until  June  21, 
1898,  when  the  judgment  appealed  from  was 
rendered  upon  the  amended  petition  filed 
June  1,  1898.  It  grants  the  relief  prayed  for 
against  all  of  the  defendants,  and  requires 
them  to  make  up  the  school  census  for  the 
year  1898  and  the  following  years  according- 
ly. A  fatal  objection  to  the  judgment  Is  that 
It  does  not  follow  the  law  In  force  by  which 
the  taking  of  the  census  tor  1898  and  1899  is 
regulated.  The  act  of  1897  (Sayles*  Otv.  St 
arts.  3964-3970)  made  it  the  duty  of  the  coun- 
ty Judge  to  appoint  a  person,— either  one  of 
the  trustees  or  other  suitable  person,— called 
the  "census  trustee,''  to  take  the  census.  It 
does  not  appear  from  the  petition  that  any 
such  person  Is  among  the  defendants,  and, 
consequently,  there  Is  no  showing  made  of 
any  duty  Incumbent  on  any  of  them  to  do  the 
act  required  by  the  writ  The  census,  when 


taken,  Is  to  be  returned  to  the  county  Judge, 
whose  duty  it  is  to  revise  It,  and  correct  er- 
rors in  it  and,  if  necessary,  to  require  a  new 
census  to  be  taken.  There  is  no  allegation 
whatever  that  the  county  Judge  had  failed  in 
the  performance  of  any  of  these  duties  with 
respect  to  the  year  1898.  Indeed,  the  amend- 
ed petition  was  filed  before  the  census  tor 
1898  was  required  to  be  returned,  and  It  does 
not  appear  that  the  judge  had  received,  or  in 
any  way  been  called  upon  to  act  upon,  a  cen- 
sus for  that  year.  The  petition  is  drafted 
upon  the  assumption  that  the  law  remained 
as  It  had  existed  prior  to  the  passage  of  the 
statute  refered  to,  when  it  was  the  duty  of 
the  trustees  to  prepare  the  census;  and,  con- 
sequently, there  is  a  failure  to  show  a  refusal 
to  perform  any  duty  Imposed  by  the  law  by 
which  the  taking  of  the  census  for  1898  and 
subsequent  years  must  be  regulated.  If  the 
statute  remained  unchanged,  there  Is  yet  an 
absence  of  any  allegation  that  plaintiff  had 
ever  demanded  of  the  trustees  a  proper  listing 
of  his  children,  and  of  a  refusal  on  their  part 
to  comply.  There  Is,  it  Is  true,  a  general 
statement  that  defendants  have  failed  and 
refused  to  put  the  names  of  the  children  up- 
on the  census  of  white  children,  and  the  fur- 
ther statement  that  they  had  listed  them  as 
colored;  but  this  is  not  sufficiently  specific 
for  this  character  of  pleading.  There  should 
have  been  direct  averments  of  the  demand 
upon  the  parties  charged  with  the  duty,  and 
a  refusal  on  their  part  to  perform  It.  There 
Is  also  an  absence  of  allegations  of  applica- 
tion to  the  county  and  state  superintendents 
and  the  state  board  of  education  for  redress. 
Association  v.  Benson,  76  Tex.  552,  13  S.  W. 
379.  For  the  reasons  given,  the  first  assign- 
ment of  error— that  the  court  below  erred  In 
rendering  the  Judgment  awarding  the  man- 
damus upon  the  petition— must  be  sustained. 
We  do  not  hold,  however,  that  mandamus 
would  not  lie  to  enforce  the  performance  of 
such  a  duty  as  that  Involved,  were  the  proper 
parties  before  the  court  and  the  necessary 
allegations  made.  That  question,  on  account 
of  the  character  of  the  petition,  is  not  fairly 
presented.   Reversed  and  remanded. 


BIALEK  et  al.  v.  RICHMOND. 

(Court  of  Civil  Appeals  of  Texas.    May  4, 
1899.) 

Rbvtsw— Insufficiency  of  Petition— Tjjlubs  to 
Objbct. 

The  fact  that  no  objections  were  taken  to 
a  petition  before  judgment  will  incline  the 
court  on  appeal  not  to  sustain  an  objection,  tak- 
en thereafter,  that  it  was  not  sufficient  to  war- 
rant recovery,  though  it  is  admittedly  very  de- 
fective. 

Appeal  from  Jackson  county  court;  John  O. 
Rowlett,  Judge. 

Action  by  J.  M.  Richmond  against  F.  Blalek 
and  others.  From  a  Judgment  In  favor  of 
plaintiff,  defendants  appeal.  Reversed. 


Digitized  by 


Google 


18 


51  SOUTHWESTERN  REPORTER. 


(Tex. 


W  A.  McDowell  and  F.  M.  Austin,  for  ap- 
pellants. J.  M.  Moore,  for  appeUee. 

WILLIAMS,  J.  It  Is  urged  that  the  peti- 
tion la  not  sufficient  to  warrant  a  recovery 
against  appellant  F.  Blalek,  and  it  must  be 
admitted  that  It  Is  very  defective.  But,  in 
view  of  the  fact  that  no  exceptions  or  other 
objections  were  urged  to  it  before  the  judg- 
ment was  rendered,  we  think  that,  under  the 
liberal  rule  for  the  construction  of  the  peti- 
tion now  applicable,  the  point  cannot  be  sus- 
tained. This  la  applicable  as  well  to  the  con- 
tention that  the  petition  does  not  authorize  a 
recovery  for  the  value  of  services  rendered  by 
Dr.  Malsch  during  the  absence  of  appellee, 
and  in  his  stead.  We  think,  however,  that  the 
petition  contains  no  allegations  to  warrant  the 
recovery  for  services  of  Dr.  Malsch  rendered 
as  an  assistant  There  are  no  allegations 
whatever  on  that  subject.  If  appellee  will 
within  15  days  remit  $30  of  the  amount  re- 
covered by  the  judgment  below,  the  judgment 
will  be  reversed,  and  judgment  will  be  render- 
ed by  this  court  for  the  balance,  and  costs  of 
appeal  will  be  adjudged  against  appellee. 
The  objection  to  the  jurisdiction  of  the  county 
court  Is  not  sustained.  The  petition  claimed 
an  amount  within  the  jurisdiction,  and  there 
is  simply  a  partial  failure  to  sustain  the  al- 
legations by  the  evidence. 


KESSLER  v.  HALFF  et  aL» 
(Court  of  Cavil  Appeals  of  Texas.  April  6, 

1899.) 

CoasrnuiCT — Purchase  or  Goods  trom  Ixsolvhht 
— Liability — Attachment — Lbtt — How  Mass 

— Goods  Fraud  ulbntlt  Trahstirkbd. 
L  One  who  entered  Into  a  conspiracy  with 
the  buyer  by  which  the  latter  bought  goods  on 
credit,  and,  without  consideration,  transferred 
them  to  the  former,  who  sold  them  and  divided 
the  proceeds  with  the  buyer,  is  not  personally 
liable  for  the  price  of  goods  sold  to  the  buyer  by 
one  on  whom  no  fraud  was  practiced  in  indu- 
cing him  to  make  the  sale. 

2.  Under  Rev.  St.  arts.  200,  2349,  requiring 
a  levy  of  an  attachment  on  personal  property 
to  be  made  by  taking  possession  thereof,  eircept 
where  the  property  Is  rightfully  in  the  posses- 
sion of  a  third  person,  when  it  may  be  made  by 
giving  notice  to  him,  an  attachment  on  proper- 
ty transferred  in  fraud  of  creditors,  and  in  pos- 
session of  the  transferee,  issued  at  the  instance 
of  a  creditor  of  the  transferror,  can  only  be  lev- 
ied by  taking  possession  of  the  property;  a 
transferee  in  fraud  of  creditors  having  no  right 
to  the  possession  of  the  property. 

Appeal  from  district  court,  Dewltt  county; 
Joseph  C.  Wilson,  Judge. 

Action  by  M.  Halff  it  Bro.  against  0.  A. 
Kessler  and  another.  There  was  a  judgment 
for  plaintiffs,  and  defendant  Kessler  appeals. 
Reversed. 

Kleberg,  Grimes,  Baker  &  Leonard,  for  ap- 
pellant. Price  &  Green  and  Lewy  &  Sehorn, 
for  appellees. 

i  Writ  of  error  denied  by  supreme  court. 


WILLIAMS,  J.  About  the  27th  day  of  Sep- 
tember, 1897,  A.  G.  Wangemann,  a  merchant 
at  Yoakum,  was  found  by  appellant,  Kessler 
(his  father-in-law),  to  be  Insolvent;  and  on 
that  day  Kessler,  who  claimed  that  Wange- 
mann owed  him  $16,000,  and  Wangemann, 
who  acknowledged  such  indebtedness,  execut- 
ed an  Instrument  In  writing,  signed  by  both, 
the  terms  of  which  were  to  the  following  ef- 
fect. Wangemann  conveyed  to  Kessler  (1) 
his  stock  of  goods,  implements.  Iron  safe,  all 
Items  of  merchandise,  fixtures,  show  cases, 
and  all  personal  property  belonging  to  him, 
situate  In  a  building  which  was  described;  (2) 
all  choses  in  action,  books  of  account,  notes 
and  judgments;  (3)  an  undivided  half  Interest 
in  a  cotton  gin;  (4)  250  bales  of  cotton  on  a 
named  platform,— the  title  to  all  of  which 
property  Wangemann  warranted.  Kessler  ae 
cepted  the  conveyance  In  payment  of  his 
claim  for  $15,000,  and  assumed  the  payment 
of  something  more  than  $15,000  In  addition, 
recited  to  be  owing  from  Wangemann  to  oth- 
er named  parties.  This  instrument  was  at 
once  filed  for  record,  and  Kessler  took  posses- 
sion of  the  property  conveyed.  On  the  1st 
day  of  October,  1897,  appellees  brought  suit 
against  Wangemann  upon  an  account  for  $1,- 
221.25,  and  sued  out  an  attachment,  upon 
which  the  sheriff  made  the  following  indorse- 
ment, which  truly  states  his  action:  "Came 
to  hand  on  the  2d  day  of  October,  A.  D.  1897, 
and  executed  the  same  day  of  October,  1897, 
by  levying  the  within  attachment  upon,  all 
and  singular,  the  goods,  wares,  and  merchan- 
dise and  personal  property  of  every  name  and 
nature,  and  by  whatever  description  known 
or  designated,  conveyed  In  trust  by  A.  O. 
Wangemann  to  O.  A.  Kessler  on  the  27th  day 
of  September,  1897;  said  property  being  now 
contained  In  that  certain  storehouse  lately  oc- 
cupied by  A.  G.  Wangemann  In  Yoakum,  De- 
wltt county,  Texas,  and  levied  upon  as  the 
property  of  said  A.  0.  Wangemann;  this  levy 
being  made  by  giving  a  written  notice  hereof 
to  said  0.  A.  Kessler,  the  person  In  posses- 
sion of  said  property."  Kessler  subsequently 
intervened,  setting  up  title  to  the  property 
thus  attempted  to  be  levied  upon,  and  seeking 
to  recover  damages  for  the  levy.  Plaintiffs 
filed  exceptions  to  the  plea  for  damages,  and 
also  filed  against  Kessler  the  following  plead- 
ing, seeking  to  recover  judgment  against  him: 
"Further  replying  to  said  answer,  these  plain- 
tiffs say  that  the  pretended  conveyance  from 
defendant  Wangemann  to  defendant  Kessler 
was  made  by  said  Wangemann  to  said  Kess- 
ler with  intent  upon  the  part  of  both  said  de- 
fendants to  hinder,  delay,  and  defeat  the  cred- 
itors of  said  Wangemann  in  the  collection  of 
their  debts  against  him,  and  particularly  to 
hinder,  delay,  and  defeat  plaintiffs  In  the  col- 
lection of  their  said  debt  sued  on  herein 
against  the  said  Wangemann,  and  hence  no  ti- 
tle to  the  said  property  conveyed  thereby 
passed  to  said  Kessler  by  reason  of  said  con- 
veyance. The  said  conveyance  from  Wange- 
mann to  Kessler  was  made  In  pursuance  of  a 
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conspiracy  entered  Into  between  said  Wange- 
mann  and  said  Kessler,  whereby  said  Wange- 
mann  bought  goods  from  every  merchant  he 
could,  throughout  the  country,  with  no  Inten- 
tion of  paying  for  them,  and,  when  sufficient 
goods  had  been  obtained  to  serve  the  purposes 
of  said  Wangemann  and  said  Kessler,  said 
Wangemann  then  conveyed  the  same  to  said 
Kessler,  who,  In  conjunction  with  said  Wange- 
mann, sold  said  goods  and  divided  the  pro- 
ceeds between  themselves,  and  that  the  pre- 
tended debts  recited  to  be  due  said  Kessler, 
and  to  be  assumed  by  him,  are  all  fictitious. 
And  plaintiffs  say  that  the  goods  levied  upon 
by  their  said  writ  of  attachment  have  all  been 
sold,  and  the  proceeds  divided  between  said 
Wangemann  and  Kessler,  or  else  said  Kessler 
has  said  proceeds  now  in  his  possession,  and 
that  said  goods  so  levied  upon  were  of  the  val- 
ue of  $1,500."  Kessler  urged  a  general  demur- 
rer to  this  pleading,  which  was  overruled. 
Wangemann  presented  a  motion  to  quash  the 
return  on  the  attachment,  on  account  of  its 
vagueness,  and  the  lack  of  sufficient  descrip- 
tion of  property  levied  on,  and  a  further  mo- 
tion to  require  the  sheriff,  in  case  the  first  mo- 
tion should  be  overruled,  to  amend  his  return 
by  making  a  full  description  and  Inventory  of 
the  property  seized;  and  both  were  overruled. 
Upon  a  trial,  judgment  was  rendered  against 
both  Wangemann  and  Kessler  for  the  sum 
sued  for,  and  costs;  the  judgment  containing 
no  foreclosure  of  the  attachment  Hen,  but  re- 
citing the  levy,  the  acquisition  thereby  of  a 
lien,  and  the  conversion  of  the  property  by 
Kessler,  of  the  value  of  $15,000,  pending  the 
suit,  and  a  consequent  liability  on  his  part  for 
the  debt. 

Wangemann  has  not  appealed,  and  hence 
the  refusal  to  quash  the  return  of  the  officer 
cannot  be  considered  upon  Kessler's  assign- 
ment. But  the  sufficiency  of  the  levy  to  cre- 
ate a  lien  upon  the  property  necessarily  comes 
op,  In  determining  the  questions  raised  by 
numerous  assignments  questioning  the  ade- 
quacy of  the  pleadings  and  evidence  to  sup- 
port the  personal  judgment  rendered  against 
Kessler.  The  assignments  raise  the  question 
as  to  the  sufficiency  of  the  plaintiffs'  pleading 
against  Kessler  to  authorize  a  recovery 
against  him,  and  this  will  be  first  determined. 
No  facts  are  stated  through  which  he  is  shown 
to  have  become  liable  for  the  debt  in  Its  orig- 
inal creation.  There  1b  an  attempt  to  charge 
a  conspiracy  between  Wangemann  and  Kess- 
ler, having  for  Its  object  the  fraudulent  ob- 
tention  of  goods  by  Wangemann,  to  be  ap- 
propriated by  them  jointly.  Waiving  any 
criticism  of  the  generality  and  vagueness  of 
the  allegation,  it  is  enough  to  say  that  It  does 
not  attempt  to  charge  that  the  goods,  the 
value  of  which  is  sued  for,  were  obtained  from 
plaintiffs  by  fraudulent  practices.  No  sup- 
port for  the  judgment  can  be  found  In  this 
part  of  the  pleading.  No  evidence  was  offer- 
ed In  support  of  it,  and  the  judgment  is  not 
based  upon  it.  There  are  further  allegations 
to  the  effect  that  the  conveyance  from  Wange- 
51  S.W.-4 


mann  was  made,  In  pursuance  of  the  con- 
spiracy between  them,  for  the  purpose  of  de- 
frauding creditors,  and  that  the  goods  had 
been  sold  by  Kessler,  and  the  proceeds  there- 
of divided  between  him  and  Wangemann,  in 
carrying  out  such  conspiracy.  That  these  al- 
legations, apart  from  any  question  as  to  the 
existence  of  lien  upon  the  goods  arising  from 
the  attachment,  show  no  personal  liability  on 
the  part  of  Kessler,  is  settled  by  the  decisions 
in  this  state.  Le  Glerse  v.  Kellum,  66  Tex. 
242,  18  S.  W.  509;  Blum  v.  Goldman,  Id:  621, 
1  S.  W.  890.  They  could  only  be  made  ef- 
fectual in  an  effort  to  reach  and  subject  the 
property  to  the  debt  No  such  effort  is  made 
by  the  pleading,  the  sole  object  of  which  is  to 
affect  Kessler  with  personal  liability.  If  a 
cause  of  action  is  stated,  It  must,  therefore, 
be  based  upon  the  facts  that  plaintiffs  had  ac- 
quired by  the  attachments  a  lien  on  the  goods 
in  Kessler's  bands,  and  that  Kessler,  by  con- 
verting them  pending  the  suit,  had  defeated 
such  lien,  and  deprived  plaintiffs  of  the  fruits 
which  they  would  otherwise  have  reaped  from 
a  foreclosure  of  It  and  a  sale  of  the  property. 
The  pleading  set  up  a  state  of  facts  under 
which,  we  think,  a  levy  such  as  was  made 
would  not  be  effectual.  The  allegation  is,  that 
the  goods  had  been  conveyed  to  Kessler  in 
fraud  of  creditors.  If  this  was  true,  the  con- 
veyance did  not  entitle  Kessler  to  possession, 
as  against  the  levy  of  the  attachment,  and 
did  not,  therefore,  Interpose  any  obstacle  to' 
an  actual  seizure  of  the  goods.  The  general 
rule  of  law  requires  the  actual  seizure  of  the 
property,  to  fix  an  attachment  Hen  upon  it. 
Great  difficulty  had  been  encountered  in  en- 
forcing this  rule,  and  at  the  same  time  allow- 
ing the  taking,  under  such  process,  of  proper- 
ty in  which  the  defendant  had  an  interest,  but 
to  the  possession  of  which  others,  such  as 
partners,  mortgagees,  pledgees,  and  others, 
were  entitled,  as  security  for  some  right  of 
their  own  with  respect  to  it  Freem.  Ex'ns, 
117, 120.  To  remedy  such  difficulties  the  stat- 
ute provided  a  method  of  levying  upon  the 
Interest  of  the  defendant  in  property  thus 
situated,  without  disturbing  the  rights  of  the 
rightful  possessor,  by  serving  him  with  no- 
tice. At  the  same  time  the  statute  requires 
in  other  cases  the  taking  of  actual  possession, 
as  before.  We  think  it  results  from  this  that 
a  levy  by  notice  recognizes  the  rightfulness  of 
the  possession  of  the  person  holding  it  and 
seeks  to  subject  only  the  interest  of  the  debtor 
remaining  after  satisfying  the  right  of  such 
possessor.  Such  a  service  of  the  writ  is  only 
applicable  where  the  property  Is  possessed  by 
one  entitled  to  its  possession,  whose  right  Is 
intended  to  be  recognized.  When  made,  It 
does  not  limit  or  impair  such  right  but  leaves 
the  possessor  in  the  full  enjoyment  of  it  If 
it  involves  the  right  to  sell  the  property  for 
the  satisfaction  of  some  claim,  the  power  must 
continue  notwithstanding  the  levy,  and  its 
proper  exercise  cannot  create  a  liability.  The 
course  for  the  creditor  to  pursue  Is  in  more 
instances  prescribed  by  the  statute.   It  Is  to 
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foreclose  the  attachment  Hen,  sell  the  interest 
of  defendant  in  the  property,  and  leave  the 
purchaser  to  satisfy  the  claim  of  the  holders; 
or  if,  in  case  of  a  mortgage  or  pledge,  the 
property  has  been  sold  by  the  mortgagee  or 
pledgee  after  the  levy,  the  right  of  the  cred- 
itor or  purchaser,  according  to  the  facts  of  the 
case,  is  to  any  surplus  that  may  have  been 
left  after  satisfying  the  debt  secured.  Wynne 
t.  Bank,  82  Tex.  878,  17  S.  W.  91&  This, 
we  think,  sufficiently  Illustrates  the  proposi- 
tion that,  where  the  creditor  intends  to  at- 
tack as  fraudulent  a  conveyance  under  which 
a  third  party  has  received  possession  from 
defendant,  he  should  cause  an  actual  seizure 
of  the  property  to  be  made,  and  thus  put  in 
issue  the  right  of  such  party  to  the  posses- 
sion. Otherwise,  we  can  see  no  restriction 
which  a  levy  puts  upon  the  action  of  either 
the  possessor  or  the  defendant  In  attachment 
In  case  of  possession  under  a  recognized  right 
in  or  with  respect  to  the  property,  less  than 
whole  Interest,  the  possessor,  when  notified  of 
the  levy,  knows  from  the  law  that  he  must  not 
so  act  as  to  defeat  the  right  of  the  creditor 
to  subject  any  residuary  interest  of  the  debtor 
in  the  property.  But,  under  the  facts  alleged, 
no  such  condition  existed.  The  defendant  had 
no  rights  In  the  property  as  against  either 
plaintiffs  or  Kessler,  and  Kessler  had  no  right, 
promissory  or  other  kind,  that  prevented  an 
actual  seizure  of  the  property.  There  was 
nothing  of  defendant's  to  be  reached  by  a  no- 
tice, and  no  right  of  Kessler  to  prevent  a 
seizure. 

From  what  we  have  said,  it  is  apparent 
that.  In  our  opinion,  no  Hen  was  fixed  upon 
the  property,  If  the  facts  alleged  are  true.  To 
fix  a  lien,  a  valid  levy  was  essential.  To  a 
valid  levy,  a  seizure  was  essential,  unless 
some  person  other  than  defendant  was  en- 
titled to  possession,  which,  according  to  the 
allegation,  was  not  true.  To  give  to  the  at- 
tachment the  effect  claimed  would  make  this 
writ,  under  the  levy  by  notice,  fill  a  large  part 
of  the  functions  of  the  garnishment,  without 
any  statutory  provisions  such  as  regulate  the 
latter  remedy.  In  the  levy  it  is  assumed  that 
the  conveyance  to  Kessler  was  "In  trust,"  the 
character  of  which  trust  is  not  stated.  If  the 
pleadings  had  alleged  a  conveyance  in  trust 
to  pay  debts,  the  levy  under  such  facta  might 
be  held  sufficient;  but  even  then,  to  show 
liability  on  the  part  of  Kessler,  it  would  have 
been  necessary  to  allege  the  conversion  by 
him  of  a  surplus  over  and  above  the  amount- 
necessary  to  satisfy  the  purposes  of  the  trust 
It  may  be  true,  also,  that  in  such  a  case  the 
attaching  creditor  might  be  allowed  to  con- 
test the  validity  of  some  of  the  debts  attempt- 
ed to  be  secured,  and  by  defeating  them  In- 
crease the  surplus.  This  it  is  unnecessary  to 
decide.  But  such  creditor  cannot  in  our  opin- 
ion, allege  facts  showing  that  an  actual  seizure 
was  necessary  to  a  levy,  and  at  the  same 
time  establish  a  lien  on  the  property  by  a 
levy  by  notice  only.  The  pleadings  being  in- 
sufficient to  support  the  Judgment  it  must  be 


reversed.  If  we  could  see  in  the  case  any 
ground  upon  which,  by  amending  the  plead- 
ings, plaintiffs  might  recover,  we  should  re- 
mand the  cause.  But  a*  we  have  seen,  with- 
out a  lien  there  is  no  ground  upon  which  to 
reach  Kessler.  The  undisputed  facts  show 
clearly  that  the  conveyance  to  Kessler  was 
not  intended  as  a  trust  deed  or  mortgage,  but 
as  an  absolute  sale.  On  its  face,  the  instru- 
ment purports  to  be  such.  Frees  v.  Baker,  81 
Tex.  216,  16  &  W.  000.  If  the  conveyance 
was  fraudulent  as  the  court  below  held,  the 
property  was  subject  to  actual  seizure,  and 
the  attempted  levy  created  no  lien.  Hence  it 
is  unnecessary  for  us  to  determine  whether  or 
not  the  evidence  justified  the  court's  conclu- 
sion that  the  sale  was  made  to  defraud  cred- 
itors. To  sustain  the  judgment  both  that 
fact  and  the  fact  of  lien  are  essential.  If  the 
sale  was  valid,  It  would,  of  Itself,  protect 
Kessler;  and  if  it  was  invalid,  and  there  was 
no  lien  upon  the  property,  he  still  would  not 
be  liable.   Reversed  and  rendered. 


JAEGER  v.  B  IE  RING. 
(Court  of  Civil  Appeals  of  Texas.  April  13, 
1899.) 

DmiornTG  Vebdiot— Tbiai/— Exceptions— Sali  or 
Land — Failure  to  Deliver. 

1.  An  instruction  to  return  a  verdict  for  de- 
fendant on  an  issue  concerning  which  the  evi- 
dence is  conflicting  is  erroneous. 

2.  It  is  error  for  the  court  to  refuse  to  hear 
and  determine  defendant's  exceptions  to  spe- 
cial damages  alleged  in  the  complaint  before 
proceeding  to  trial  on  the  facts. 

3.  In  an  action  to  recover  damages  for  fail- 
ure to  deliver  possession  of  premises  sold  at  the 
time  agreed  upon,  it  is  not  error  to  permit  the 
plaintiff  to  show  by  defendant's  former  tenant, 
where  the  defense  is  that  the  premises  were 
leased,  and  the  lessee  was  to  surrender  the 
session  when  the  premises  were  sold,  and 
plaintiff  knew  of  such  arrangement  that  the 
defendant  fraudulently  procured  from  him  the 
writing  whereby  he  agreed  to  surrender  pos- 
session on  sale  of  the  property. 

Appeal  from  Galveston  county  court;  Mor- 
gan M.  Mann,  Judge. 

Action  by  W.  H.  Jaeger  against  E.  J.  Bier- 
ing.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appealed.  Reversed. 

R.  W.  Honk,  for  appellant  S.  S.  Han  scorn, 
for  appellee. 

PLEASANTS,  J.  The  appellant  sued  appel- 
lee to  recover  of  him  alleged  damages  sus- 
tained by  the  plaintiff  by  the  failure  of  the 
defendant  to  deliver  possession  to  plaintiff,  at 
the  stipulated  time,  of  a  certain  house  and  lot 
in  the  city  of  Galveston.  Besides  the  rental 
of  the  premises  between  the  time  at  which 
the  plaintiff  should  have  received  the  prem- 
ises and  the  time  when  he  did  receive  posses- 
sion of  the  property,  the  petition  claimed  sev- 
eral Items  of  special  damages,  and  to  all  of 
them  the  defendant  excepted  specially,  and, 
In  addition  to  plea  of  general  denial,  among 
other  matters  alleged  In  defense  of  plaintiffs 
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demand  averred  that  at  the  time  of  the  Bale 
of  the  property  to  plaintiff  It  was  leased,  and 
by  the  terms  of  the  lease  the  lessee  was 
to  deliver  possession  whenever  the  defend- 
ant should  make  sale  of  the  property,  and 
that  the  plaintiff,  knowing  this,  purchased 
the  property  and  received  defendant's  deed 
therefor;  hut  that  said  lessee,  In  violation  of 
his  written  obligation,  refused  to  deliver  the 
premises,  claiming  that  his  lease  was  for  one 
year;  and  thereupon  Judicial  proceedings 
were  Instituted  under  the  writ  of  forcible  en- 
try and  detainer,  In  the  name  of  the  plaintiff, 
but  at  the  expense  of  defendant,  to  eject  the 
said  lessee;  and  that,  the  litigation  being  un- 
expectedly protracted,  at  the  repeated  solici- 
tations of  plaintiff,  and  in  a  spirit  of  compro- 
mise, and  In  full  satisfaction  of  all  claims  of 
plaintiff  against  defendant  for  his  failure  to 
pat  him  in  possession  of  said  premises  at  the 
time  agreed  on  at  the  time  of  said  sale,  de- 
fendant paid  said  lessee,  through  the  said 
plaintiff,  the  sum  of  $75,  and  that  he  also 
paid  the  costs  of  the  suit  and  the  fee  of  the 
attorney  who  represented  the  plaintiff  in  said 
litigation,  and  that  thereby  the  said  lessee 
was  Induced  to  deliver  the  possession  of  the 
property  to  the  plaintiff,  and  that  the  plain- 
tiff has  since  held,  and  now  holds,  possession 
of  said  premises.  To  this  defense  the  plain- 
tiff replied,  denying  that  said  payments  were 
made  In  satisfaction  of  plaintiffs  claim  for 
damages  against  defendant.  Upon  call  of  the 
case  for  trial  the  plaintiff  requested  the  court 
to  dispose  of  the  defendant's  exceptions  be- 
fore the  trial  proceeded  upon  the  facts,  but 
the  defendant  asked  that  the  court  first  hear 
the  evidence,  and  this  request  was  granted 
by  the  court,  over  the  exception  and  protest 
of  the  plaintiff.  The  evidence  was  conflicting 
upon  the  issue  Joined  between  the  parties 
upon  the  matters  pleaded  In  accord  and  satis- 
faction by  the  defendant;  but,  notwithstand- 
ing such  conflict,  the  court  Instructed  the  jury 
to  return  a  verdict  for  the  defendant,  which 
was  done,  and  judgment  was  rendered  In 
accordance  therewith,  and  plaintiff  appealed 
to  this  court,  and,  among  other  assignments 
of  error,  assigns  the  Judge's  Instruction  to  the 
Jury  to  find  for  the  defendant.  This  Instruc- 
tion was  error,  and  for  which  the  Judgment 
must  be  reversed.  The  court  sustained  all  of 
the  exceptions  to  special  damages  claimed  by 
the  plaintiff.  Most  of  these  exceptions,  we 
think,  were  properly  sustained,  but  the  excep- 
tion to  the  Item  of  damage  in  the  alleged  de- 
preciation of  the  value  of  plaintiff's  stock  of 
dry  goods  should  not  have  been  sustained. 
If,  as  alleged,  the  purpose  for  which  the 
house  was  bought,  and  that  the  plaintiff  in- 
tended to  purchase  said  goods,  or  goods  of 
that  description,  was  known  to  the  defendant 
at  the  time  he  contracted  to  deliver  possession 
of  the  premises  within  30  days,  the  depreda- 
tion In  the  value  of  the  goods  while  plaintiff 
was  kept  waiting  for  possession  of  the  prem- 
ises would  be  a  legitimate  element  of  damage. 
The  appellant  also  assigns  as  error  the  re- 


fusal of  the  court  to  hear  and  determine  the 
defendant's  exceptions  before  proceeding  with 
the  trial  upon  the  facts.  It  Is  scarcely  neces- 
sary to  say  that  such  action,  unless  with  the 
assent  of  both  parties,  was  erroneous. 

The  court  did  not  err  in  refusing  to  permit 
the  plaintiff  to  prove  by  the  testimony  of  the 
witness  Kangerga  that  be  had  leased  the 
premises  for  the  term  of  one  year  prior  to  the 
sale  to  plaintiff,  and.  had  possession  thereof 
for  Ave  months  before  said  sale,  and  that  at 
the  time  of  the  sale  the  defendant  fraudulent- 
ly procured  from  him,  and  without  bis  knowl- 
edge, the  writing  binding  him  to  deliver  pos- 
session upon  sale  of  the  property  by  the  de- 
fendant The  judgment  Is  reversed,  and  the 
cause  is  remanded  for  another  trial.  If  the 
defendant  falls  to  establish  his  defense  of 
accord  and  satisfaction,  the  plaintiff  should 
have  Judgment  for  the  rental  value  of  the 
premises,  assuming  he  establishes,  by  com- 
petent evidence,  a  contract  to  put  him  in  pos- 
session, as  alleged  in  his  petition;  such  rental 
to  be  subject  to,  any  sot-off  by  claim  of  rent 
established  by  defendant  for  the  place  con- 
veyed to  him  by  plaintiff,  and  the  possession 
of  which  was  retained  by  plaintiff  pending 
the  litigation  over  the  possession  of  the  place 
sold  to  plaintiff  by  defendant  Reversed  and 
remanded. 


KOSMINSKY  v.  RAYMOND  et  al. 
(Court  of  Civil  Appeals  of  Texas.  May  10, 
1880.) 

AlMDAVITB— ACKNOWLBDOMSirr  —  Attobnbt  add 

Client. 

A  garnishee's  attorney,  who  is  a  notary, 
may  swear  the  garnishee  to  the  truth  of  state- 
ments contained  in  his  answer;  such  act  not 
Involving  the  exercise  of  judicial  discretion. 

Appeal  from  Bowie  county  court;  R.  H. 
Jones,  Judge. 

Action  by  Raymond,  Hawes  &  Co.  against 
M.  Kosminsky.  Judgment  for  plaintiffs,  and 
defendant  appealed.  After  affirmance  of  the 
Judgment,  defendant  moves  for  a  rehearing. 
Granted,  and  judgment  reversed. 

P.  A.  Turner,  for  appellant.  8.  J.  Henry, 
for  appellees. 

FISHER,  C.  J.  This  is  a  garnishment  pro- 
ceeding Instituted  by  the  appellees  against 
the  appellant  The  answer  of  the  appellant 
as  garnishee,  complies  with  the  terms  of  the 
statute;  but  the  court  below  dismissed  the 
answer  because,  it  seems,  it  was  sworn  to 
before  the  attorney  of  the  garnishee,  who 
was  at  the  time  a  notary  public.  The  only 
point  presented  Is  whether  the  attorney  of  the 
garnishee,  who  is  a  notary  public,  may  swear 
the  garnishee  to  the  truth  of  the  statements 
contained  In  his  answer.  In  the  original 
opinion^  we  held  that  the  attorney,  although 
a  notary  public,  was  not  under  such  clrcum- 
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stances,  authorized  to  administer  the  oath  to 
the  garnishee.  A  reconsideration  of  this 
question  convinces  us  that  we  erred  In  this 
ruling.  There  are  decisions  from  the  courts 
of  this  state  to  the  effect  that  an  attorney,  as 
.1  notary  public,  cannot  take  the  acknowledg- 
nent  of  a  married  woman,  who  is  then  his 
dient,  to  a  deed,  nor  take  the  depositions  of 
witnesses  to  be  used  in  cases  in  which  be 
may  be  an  attorney  for- either  of  the  parties. 
Taking  the  acknowledgments,  under  such  cir- 
cumstances, to  deeds  or  instruments  of  writ- 
ing. Is,  to  some  extent,  judicial  in  character, 
as  the  officer,  in  taking  such  acknowledg- 
ments, has  to  exercise  some  discretion  in 
passing  upon  the  facts  that  authorize  such  ac- 
knowledgments to  be  made.  It  can  readily 
be  perceived  why  an  attorney  interested  In  a 
case  should  not  be  permitted  to  take  the  dep- 
ositions of  witnesses  to  be  used  on  the  trial. 
Taking  down  such  testimony  is  an  ex  parte 
proceeding,  and  the  officer  who  may  be  char- 
ged with  the  performance  of  such  duty  ought' 
not  to  be  interested  In  the  controversy,  either 
as  a  party  or  as  an  attorney,  as  the  opportu- 
nity ought  not  to  be  given  for  coloring  the 
testimony  in  favor  of  the  party  who  is  char- 
ged with  the  duty  of  reducing  the  answers  of 
the  witness  to  writing.  But  the  work  of  swear- 
ing a  party  to  the  truth  of  the  contents  of  a 
paper,  and  officially  attesting  the  same,  is 
ministerial  In  character,  and  involves  the  ex- 
ercise of  no  Judicial  labor  or  of  discretion; 
.and  we  believe  that  making  an  affidavit  be- 
fore an  attorney,  such  as  In  the  case  before 
us,  is  not  prohibited  upon  principle,  and  pre- 
sents a  different  case  from  those  In  which 
attorneys  take  the  acknowledgments  of  their 
clients  to  Instruments  of  writing,  or  the  dep- 
ositions of  witnesses  In  causes  in  which  they 
are  interested.  There  is  no  statute  In  this 
state  which  prohibits  an  attorney  from  acting 
as  a  notary  public,  and  the  law,  In  express 
terms,  confers  upon  the  notary  power  to  ad- 
minister oaths,  and  take  the  affidavits  of  par- 
ties to  written  Instruments.  In  the  case  of 
Ryburn  v.  Moore,  72  Tex.  86,  10  S.  W.  393,  a 
motion  was  made  to  strike  out  an  affidavit 
filed  by  the  plaintiff  to  the  effect  that  he  was 
.  unable  to  give  security  for  costs,  because  it 
was  made  before  one  of  the  attorneys  of  the 
plaintiff,  who  was  a  notary  public.  The 
court,  in  passing  upon  the  question,  held  that 
this  was  no  ground  for  striking  out  the  affi- 
davit. The'  supreme  court  of  Indiana,  In  the 
case  of  Yeagley  v.  Webb,  86  Ind.  425,  In  pass- 
ing upon  a  motion  to  strike  out  a  part  of  the 
appellee's  answer  because  it  was  sworn  to  by 
her  before  her  attorney,  says:  "The  court 
committed  no  error,  we  think,  in  overruling 
this  motion.  We  know  of  no  law  In  this  state 
which  forbids  an  attorney  who  is  also  a  no- 
tary public  from  administering  an  oath  to 
his  client.  The  propriety  of  such  an  act 
.may  possibly  be  questioned,  but  the  act  Is  not 
Illegal.  The  oath  thus  administered  is  a  legal 
•oath,  and,  if  untrue,'  the  affiant  might  doubt- 
less be  convicted  of  perjury  therefor."  The 


court.  In  the  case  of  McDonald  v.  Willis.  143 
Mass.  452,  9  N.  E.  835,  in  passing  upon  the 
validity  of  an  oath  administered  by  an  attor- 
ney of  the  party  in  relation  to  a  cause  in 
which  he  was  employed  as  attorney,  says: 
"It  Is  true  that  a  man  cannot  be  a  Judge  and 
an  attorney  for  one  of  the  parties  in  the  same 
cause,  but  It  has  always  been  the  uniform 
usage  for  attorneys  for  either  parties  to  ad- 
minister oaths,  as  Justices  of  the  peace,  to 
their  clients  or  others,  when  the  necessity  for 
voluntary  affidavits  arises  in  a  case;  and 
there  Is  no  sound  objection  to  this,  where  the 
oaths  are  voluntary,  and  the  act  of  the  jus- 
tice Is  substantially  ministerial,  and  not  judi- 
cial. In  the  case  before  us,  the  act  of  the 
attorney  of  the  petitioner  in  administering  to 
him  the  oath  to  his  certificate  was  substan- 
tially ministerial,  and  did  not  Involve  or  re- 
quire any  hearing,  decision,  or  adjudication." 
In  the  case  of  Reavis  v.  Cowell,  56  Cal.  588, 
the  court,  In  passing  upon  an  affidavit  made 
by  the  plaintiff  before  his  attorney,  who  was 
a  notary  public,  resisting  a  motion  to  change 
the  venue,  after  repeating  a  statute  similar 
to  ours,  which  authorizes  oaths  to  be  admin- 
istered by  notaries,  and  affidavits  to  be  made 
before  them,  says:  "There  Is  no  such  limita- 
tion found  in  the  act  to  the  power  of  a  no- 
tary as  is  contended  for  In  this  case,  and 
there  Is  nothing  in  the  rules  of  the  court  to 
which  our  attention  has  been  directed  pro- 
hibiting the  notary  from  administering  an 
oath  to,  or  taking  the  affidavit  of,  his  client 
In  the  case  of  Kuhland  v.  Sedgwick,  17  Cal. 
128,  the  court  says:  'We  are  not  aware  of 
any  provision  of  law  making  the  notary  in- 
competent to  take  it  [the  verification  of  his 
client].'  In  the  case  of  Dawes  v.  Glasgow,  1 
Burn.  8,  the  supreme  court  of  that  state  uses 
the  following  language:  'Although  there  is 
an  obvious  impropriety  in  the  practice,  and 
this  court  is  much  disposed  to  discountenance 
it,  yet  there  is  no  law,  or  rule  of  court  under 
authority  of  law,  against  the  exercise  of  such 
a  power  by  an  attorney  In  the  case.'  In  the 
case  of  Young  v.  Young,  18  Minn.  94  (GIL  72), 
the  court  says:  The  answer  to  the  objection 
that  the  affidavit  of  service  was  sworn  to  be- 
fore one  of  the  plaintiff's  attorneys  of  record 
is  similar.  The  attorney  was  a  notary  pub- 
lic, and  therefore,  under  section  4,  c.  26,  Gen. 
St.,  which  confers  upon  each  notary  public 
the  power  to  administer  all  oaths  required  or 
authorized  by  law  to  be  administered  In  this 
state,  was  empowered  to  administer  the  oath 
in  this  Instance.'  We  are  of  the  opinion  that 
an  attorney  who  Is  a  notary  may  take  the 
affidavit  of  his  client  It  is  now,  and  has 
been  for  many  years,  the  practice  in  this 
state;  and,  however  Improper  or  reprehensi- 
ble the  practice  may  be,  there  Is  nothing  in 
the  law  which  prohibits  it."  There  are  other 
authorities  in  support  of  these,  which  It  Is  uot 
necessary  to  cite.  Viewing  the  question  sole- 
ly from  the  standpoint  of  propriety,  we  are 
not  disposed  to  encourage  this  practice;  but, 
viewing  It  In  its  legal  aspect,  there  la  no  rule 
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of  law  existing  In  this  state  which  prohibits 
an  attorney  who  may  be  a  notary,  from  tak- 
ing the  affidavit  of  his  client  Motion  tor  re- 
hearing is  granted,  and  the  former  Judgment 
set  aside,  and  the  judgment  of  the  court  be- 
low reversed,  and  the  cause  remanded. 


KOSMIN8K?  v.  HAMBURGER  et  aL 
(Court  of  Civil  Appeals  of  Texas.   May  17, 
1880.) 

Txlll — Instructions — Fbaudulbnt  Oonvbtasoes 
— Rights  of  Cbbditobs. 

1.  A  request  to  charge  a  jury,  which  excludes 
from  their  consideration  a  theory  of  the  case 
which  has  some  evidence  to  support  it,  is  prop- 
erly refused. 

2.  If  defendant,  to  assist  another  in  defraud- 
ing his  creditors,  entered  into  an  arrangement 
whereby  the  debtor  conveyed  his  property  to  a 
trustee  to  secure  some  of  his  creditors,  and  the 
defendant,  in  pursuance  of  such  conspiracy, 
subsequently  purchased  such  property  from  the 
trustee  for  a  great  deal  less  than  it  was  worth, 
he  is  liable  to  the  unsecured  creditors  for  the 
difference  between  the  value  of  the  property 
and  the  amount  paid;  and  the  unsecured  cred- 
itors need  not  refund  to  him  the  amount  paid 
for  the  property,  and  applied  by  the  trustee 
on  bona  fide  Indebtedness  of  the  debtor,  before 
seeking  to  subject  such  excess  to  the  payment 
of  their  claims. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot,  Judge. 

Action  by  Hamburger  Bros.  &  Co.  against 
M.  Kosmlnsky  and  another.  From  a  judg- 
ment In  favor  of  plaintiffs,  Kosmlnsky  ap- 
peals. Affirmed. 

P.  A.  Turner  and  Dan  T.  Leary,  tor  appel- 
lant Henry  te  Henry,  tor  appellees. 

FISHER,  C.  J.  This  is  an  action  by  appel- 
lees against  M.  Kosmlnsky  and  one  Gus  Less. 
The  plaintiffs,  In  effect  alleged  that  Gus  Less 
was  Indebted  to  them  for  goods  and  merchan- 
dise sold  him  aggregating  the  sum  of  $997, 
lor  which  they  asked  Judgment  and  at  the 
same  time  sued  out  an  attachment  against  the 
property  of  Less,  and  caused  It  to  be  levied 
upon  certain  merchandise  in  the  possession  of 
appellant  Kosmlnsky;  alleging  that  Less,  for 
the  purpose  of  defrauding  his  creditors,  bad 
made  and  executed  a  fraudulent  deed  of  trust 
to  one  J.  Deutschman,  trustee,  for  the  pur- 
pose of  securing  certain  fictitious  debts,  among 
which  was  a  fictitious  claim  of  the  appellant 
Kosmlnsky,  and  that  Kosmlnsky,  Deutsch- 
man, and  Less  bad  entered  into  a  conspiracy 
for  the  purpose  of  defrauding  the  plaintiff  and 
other  creditors  of  Less,  and  that  Kosmlnsky, 
In  pursuance  of  this  conspiracy,  bought  the 
goods  of  Less  at  the  trustee's  sale;  that  said 
sale  was  fraudulent  and  really  for  the  bene- 
fit of  Less.  The  goods  attached  were  sold  by 
order  of  the  court  as  perishable  property, 
which  realized  the  sum  of  $926.  Plaintiffs,  in 
their  petition,  admitted  that  two  of  the  debts 
secured  by  the  deed  of  trust  were  valid.  The 
case  was  tried  before  a  jury,  and  the  appellees, 
Hamburger  Bros,  &  Co.,  recovered  judgment 


against  Less  for  the  amount  of  their  claim 
sued  for,  and  foreclosure  of  their  attachment 
lien  on  the  proceeds  of  the  sale  of  the  attach- 
ed property. 

The  facts  show  that  appellant  Kosminskyv 
for  about  $7,500,  bought  the  property  trans- 
ferred to  the  trustee  by  Less,  a  few  days  after 
the  deed  of  trust  was  executed,  and  that  thls- 
amount  went  towards  paying  off  and  dischar- 
ging some  of  the  debts  secured  by  the  deed: 
of  trust  among  which  were  the  two  debts 
which  were  admitted  by  the  plaintiffs  to  be- 
valid.  There  is  some  evidence  in  the  record' 
which  has  a  tendency  to  show  that  the  other 
debts  were  fictitious,  and  that  Kosmlnsky  and 
Less  were  parties  to  a  conspiracy  to  defraud 
the  unsecured  creditors  of  Less;  and  we  do- 
not  feel  bound  by  the  conclusion  reached  by 
the  court  in  the  case  of  Kosmlnsky  v.  Walter 
(Tex.  Civ.  App.)  44  S.  W.  540,  where  it  bad: 
before  it  the  construction  of  the  deed  of  trust 
here  in  question,  for  the  testimony,  as  appear* 
from  the  record  there,  was  not  the  same  as- 
shown  by  the  record  in  this  case.  There. 
Kosmlnsky  testified  to  the  validity  of  the 
debt,  and  the  good  faith  of  the  transaction  be- 
tween him  and  Less  and  the  other  parties  to 
the  Instrument;  but  he  did  not  testify  In  the 
case  before  us,  and  there  is  no  evidence  of 
that  character  In  the  statement  of  facts;  nor 
Is  there  evidence  of  the  other  beneficiaries 
mentioned  In  the  deed  of  trust  whose  claims 
were  given  preference,  except  that  of  the  two 
banks,  whose  claims  the  plaintiffs  admit  were 
valid.  And  we  cannot  say  that  the  verdict 
and  the  judgment  of  the  trial  court  are  with- 
out evidence  to  support  them,  on  the  proposi- 
tion that  most  of  the  claims  secured  by  the 
deed  of  trust  were  fictitious,  and  that  a  pur- 
pose existed  between  Kosmlnsky  and  Less  to 
defraud  the  other  creditors  of  Less. 

Appellant's  first  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give  the 
following  charge  to  the  Jury:  "If  you  find' 
from  the  evidence  that  some  of  the  debts  set 
forth  and  secured  in  the  deed  of  trust  read  to 
you  in  this  case  are  honest  and  Just  claims 
against  Gus  Less,  and  that  some  of  said  debts 
are  fraudulent  and  fictitious  claims  against 
said  G.  Less,  and  that  the  beneficiaries  in  said 
deed  of  trust,  holding  and  owning  said  honest 
debts,  accepted  said  deed  of  trust  in  good 
faith,  and  without  any  knowledge  of  a  part  of 
said  debts  being  fraudulent,  then  said  deed  of 
trust  would  be  valid  as  to  such  honest  claims, 
and  Invalid  as  to  such  dishonest  or  fraudulent 
claims;  and  if,  under  these  circumstances,  the 
trustee  in  said  deed  of  trust  sold  and  delivered 
said  goods  to  the  defendant  M.  Kosmlnsky,. 
and  paid  said  honest  claims,  and  said  Kosmln- 
sky had  no  notice  of  said  dishonest  claims, 
then  the  plaintiff  In  this  case  had  no  right  to- 
seize  said  goods,  and  take  them  from  the  pos- 
session of  the  defendant  M.  Kosmlnsky,  with- 
out first  paying  or  tendering  to  said  Kosmln- 
sky the  amount  of  said  honest  claims  which 
had  been  paid  by  said  trustee;  and,  if  you 
find  these  to  be  the  facta,  then  you  will  find 
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tor  the  defendant  M.  Kosmlnsky."  This 
charge,  in  the  abstract,  embodies  a  correct 
principle  of  law,  but  it  did  not  go  far  enough. 
There  are  other  features  of  the  case,  which 
arise  from  the  evidence,  which  should  have 
been  embraced  in  the  charge,  in  order  to  make 
It  complete,  so  that  the  court  would  be  re- 
quired to  give  it  This  charge  was  requested 
upon  the  theory  that  Kosminsky  had  no  notice 
of  the  dishonest  claims,  and  therefore  the  trus- 
tee would  have  the  right  to  sell  all  of  the 
property  for  tbe  purpose  of  paying  the  valid 
debts,  and  that  Kosminsky's  title  could  not  be 
disturbed  unless  the  amount  paid  to  discharge 
these  valid  debts  was  first  repaid  to  him.  This 
charge  loses  sight  of  the  theory  (which  has 
some  evidence  to  support  it)  that  Kosmlnsky, 
although  he  may  not  have  known  that  some  of 
the  claims  were  dishonest,  was  a  party  with 
Less  to  a  scheme  to  defraud  the  creditors  of 
Less  in  the  execution  of  the  deed  of  trust,  and 
in  the  purchase  of  the  property  at  the  trus- 
tee's sale.  Kosmlnsky  may  have  in  good 
faith  believed  that  all  the  claims  secured  by 
the  deed  of  trust  were  honest,  but  still  he  may 
have  been  a  party  with  Less  to  a  fraudulent 
scheme  of  placing  the  property  In  question,  by 
reason  of  the  deed  of  trust  and  the  purchase 
by  him,  beyond  the  reach  of  the  unsecured 
creditors;  and,  if  such  was  the  case,  the  un- 
secured creditors  would  not  be  required  to  re- 
fund to  htm  the  amount  of  money  that  he 
paid  out  on  the  valid  debts,  in  order  to  subject 
part  of  the  property  purchased  by  Kosmlnsky 
to  the  satisfaction  of  their  claims,  when  Kos- 
mlnsky by  the  purchase  acquired  much  more 
property  In  value  than  the  sum  he  paid  for 
the  same.  There  Is  some  evidence  in  the  rec- 
ord which  tends  to  show  that  the  property 
purchased  by  Kosmlnsky  at  the  trustee's  sale 
was  worth  several  thousand  dollars  more  than 
the  sum  that  he  pa..l  therefor.  Now,  if  It  Is 
true  that  Kosmlnsky  entered  Into  a  conspiracy 
with  Less  for  the  purpose  of  defrauding  the 
creditors  of  Less,  and  the  amount  of  money 
which  he  paid  to  the  trustee  for  the  purchase 
of  the  property  went  towards  the  satisfaction 
of  honest  debts,  and  Kosmlnsky,  in  further- 
ance of  the  fraudulent  scheme,  acquired  pos- 
session of  property  of  Less  worth  several 
thousand  dollars  more  than  he  paid  the  trus- 
tee therefor,  he  would  be  held  responsible  for 
this  excess;  and  creditors  seeking  to  subject 
it  to  their  claims  would  not  be  required,  as  a 
predicate  thereto,  to  reimburse  him  the  sum 
that  he  had  paid  out  in  the  discharge  of  the 
bona  fide  debts.  Kosmlnsky  could  not  be 
charged  with  the  amount  he  paid  out  in  extin- 
guishing the  bona  fide  claims,  but,  If  he  was 
%  party  to  the  scheme  to  defraud  creditors,  the 
property  in  his  hands  in  excess  of  tbe  value 
of  the  bona  fide  claims  could  be  subjected  to 
the  satisfaction  of  claims  due  other  creditors 
of  Less. 

The  charge  requested,  as  set  out  In  the  sec- 
ond assignment  of  error,  was,  in  effect  covered 
by  the  main  charge  of  the  court  Therefore 
there  was  no  error  in  refusing  it 


What  we  have  said  on  the  facts  In  effect 
disposes  of  the  third  assignment  of  error.  We 
find  no  error  in  the  record,  and  the  Judgment 
Is  affirmed.  Affirmed. 


TEXARKANA  &  FT.  S.  RY.  CO.  T. 
O'KELLEHBR.1 
(Court  Of  Civil  Appeals  of  Texas.  April  6, 

1899.) 

Railroads—  Pbbsonal  Injttkt — Ksoapiko  Citrons 
— Neoligbncb— Company's  Liability. 
Cinders  escaped  from  defendant's  engine, 
and  fell  on  a  gallery  where  plaintiff  was  stand- 
ing, 97  feet  from  defendant's  railroad  track, 
and  one  of  them  struck  plaintiff's  eye,  destroy- 
ing the  sight.  The  engine  was  equipped  with 
a  spark  arrester,  but  it  was  not  shown  to  be  in 
good  condition,  and  the  cinders  escaping  there- 
from, Including  the  one  which  injured  plaintiff, 
were  larger  than  would  have  escaped  if  the  ar- 
rester had  been  in  proper  condition.  'BM,  that 
the  injury  was  due  to  defendant's  negligence, 
and  that  it  was  liable  therefor. 

Appeal  from  district  court  Jefferson  coun- 
ty; Stephen  P.  West  Judge. 

Action  by  Martha  O'Kelleher  against  the 
Texarkana  &  Ft  Smith  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Greer  &  Greer,  for  appellant  Hugh  Jack- 
son and  W.  L.  Douglass,  for  appellee. 

GARRETT,  0.  J.  This  action  was  brought 
by  Martha  O'Kelleher  against  the  Texarkana 
&  Ft.  Smith  Railway  Company  to  recover 
damages  for  the  loss  of  an  eye  caused  by  a 
cinder  escaping  from  a  locomotive  engine  run- 
ning upon  the  defendant's  railway.  The  case 
was  tried  by  a  jury,  and  resulted  In  a  verdict 
and  Judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $560. 

Plaintiff  was  standing  on  the  gallery  of  a 
residence  situated  97  feet  from  the  defend- 
ant's railway  track,  and  Just  outside  of  its 
right  of  way.  A  shower  of  cinders,  escaping 
from  an  engine  passing  along  the  track  and 
operated  by  the  defendant's  servants,  fell  up- 
on the  gallery,  and  one  of  them  struck  the 
plaintiff  in  the  right  eye,  and  lacerated  the 
cornea  so  that  sight  was  destroyed.  The  en- 
gine was  equipped  with  a  spark  arrester,  but 
it  was  not  shown  to  be  in  good  condition, 
and  it  appeared  that  the  cinders  escaping 
therefrom  were  larger  than  would  have  es- 
caped if  the  spark  arrester  had  been  in  proper 
condition,  or  if  the  engine  had  been  properly 
equipped  to  prevent  the  escape  of  sparks  and 
cinders.  The  cinder  that  wounded  the  plain- 
tiff's eye  was  a  larger  one  than  should  have 
been  permitted  to  escape.  From  the  facts  of 
the  case,  we  would  have  no  hesitation  in  say- 
ing that  the  defendant  would  have  been  liable 
for  damages  resulting  from  a  fire  set  out  by 
the  escaping  cinders  or  sparks  that  Injured 
the  plaintiff's  eye;  and  the  question  Is,  is 
there  any  difference  In  principle  between  the 
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injuries  resulting  from  the  same  state  of 
facts?  In  the  case  of  fire,  the  liability  of  the 
defendant  would  depend  upon  its  permitting 
sparks  to  escape  that  it  was  in  its  power  to 
prevent  by  the  exercise  of  proper  diligence  In 
the  equipment  of  its  engine  with  appliances 
for  that  purpose,  and  in  keeping  them  in  good 
condition,  as  well  as  In  the  operation  of  the 
engine.  If  the  defendant  should  fall  to  exer- 
cise such  diligence,  and  damage  should  result, 
it  would  be  held  guilty  of  negligence.  Bail- 
way  Co.  v.  Timmermann,  61  Tex.  660;  Bail- 
way  Co.  v.  Home,  60  Tex.  643,  9  S.  W.  440; 
Railway  Co.  v.  Wallace,  74  Tex.  581,  12  S. 
W.  227. 

The  fact  that  the  fire  Is  set  out  from  sparks 
shown  to  have  escaped  from  a  passing  engine 
Is  prima  facie  evidence  of  negligence.  The 
business  of  the  defendant  being  lawful,  it  Is 
not  responsible  for  accidents  resulting  from 
the  running  of  locomotives  over  its  railroad 
by  the  agency  of  steam,  provided  It  has  exer- 
cised the  requisite  care  to  prevent  damage. 
But  the  damage  to  result  from' an  act  must  be 
proximate,  and  not  remote.  It  must  be  such 
as  reasonably  might  have  been  expected  as 
liable  to  result  from  the  act  causing  it  This 
Is  a  familiar  principle  of  law.  Destruction  of 
property  by  fire  escaping  from  an  engine  is 
an  apparent  consequence  of  permitting  it  to 
escape.  A  spark  Is  liable  to  fall  In  combus- 
tible material,  and  kindle  a  fire.  So  are  cin- 
ders emitted  from  the  smokestack  of  a  passing 
engine  liable  to  fall  upon  persons  near  the 
track,  and  the  eye,  being  an  exposed  portion 
of  the  body,  is  apt  to  be  struck.  While  it  is 
more  obvious  that  a  spark  falling  in  com- 
bustible material  will  set  out  a  fire  than  that 
a  cinder  is  likely  to  get  into  the  eye  of  a 
person  near  the  track,  yet  the  latter  conse- 
quence la  none  the  less  direct,  and,  although 
not  as  likely  to  happen,  might  be  easily  fore- 
seen. So,  If  tbe  defendant  permitted  cinders 
to  escape  from  its  engine  that,  by  exercise  of 
due  care,  It  could  have  prevented,  and  In- 
jury resulted  to  the  person  of  one  near  the 
track,  by  coming  In  contact  with  the  eye,  we 
do  not  see,  on  principle,  why  It  should  not 
be  deemed  guilty  of  negligence,  and  held 
liable  for  the  resultant  damages.  We  have 
been  unable  to  find  a  case  where  a  person 
thus  Injured  had  brought  an  action,  but  we 
think  the  case  here  presented  falls  within  the 
principle  above  mentioned,  and  that  the  de- 
fendant was  negligent  in  permitting  the  cin- 
ders to  escape,  with  respect  to  the  Injury  done. 
None  of  the  assignments  of  error  present  any 
ground  for  a  reversal  of  the  judgment  of  the 
court  below.  It  will  therefore  be  affirmed. 
Affirmed. 

Motion  of  Appellant  for  Additional  Conclu- 
sions. 

(April  18, 1890.) 

The  appellant  has  filed  a  motion  requesting 
additional  conclusions  of  fact  The  petition 
and  charge  of  the  court  base  the  right  of  re- 


covery upon  an  Injury  from  a  cinder  which  the 
appellant  negligently  permitted  to  escape  from 
its  engine,  and  the  decision  of  this  court  was 
not  based  upon  the  fact  that  the  cinder  was 
a  live  spark  when  it  struck  the  plaintiff's  eye. 
We,  however,  make  the  findings  requested. 

1.  Showers  of  cinders  and  sparks  from  ap- 
pellant's engine  fell  upon  the  gallery  where 
the  plaintiff  was  standing.  The  cinder  was 
hot  when  It  struck  plaintiffs  eye,  and  the 
sensation  produced  was  a  "fearful  burning." 

2.  The  fragment  or  cinder  taken  from  the 
plaintiff's  eye  was  described  as  of  the  size 
of  a  pin  at  the  point  end,  and  about  an  eighth 
of  an  inch  long.  Spark  arresters  are  usually 
constructed  of  No.  16  wire,  which  means  wire 
one-sixteenth  of  an  inch  In  diameter,  with  six 
interstices  to  the  Inch.  Tbe  finding  of  the 
jury  that  the  cinder  that  struck  the  plaintiff's 
eye  was  larger  than  should  have  been  permit- 
ted to  escape  from  the  engine  is  supported  by 
the  evidence,  and  we  approve  the  finding.  The 
witness  Beeves  testified  that  a  cinder  of  the 
size  described  could  not  escape  through  the 
meshes  of  a  spark  arrester  made  of  No.  16 
wire  with  six  interstices  to  the  Inch.  Tbe 
spark  traveled  97  feet  through  the  air  before 
It  struck  the  plaintiff,  and  must  have  been  re- 
duced in  size  by  combustion  in  its  progress. 
A  piece  of  the  size  that  was  found  in  the  eye 
would  hardly  have  had  sufficient  weight  to 
give  it  enough  momentum  to  pierce  the  eye, 
and  the  shape  of  it  would  indicate  that  it  was 
a  fragment  of  a  larger  cinder.  The  evidence 
showed  that  cinders  fell  on  the  gallery  from 
the  size  of  a  pea  down. 


COTTON  et  at  v.  BAND.* 
(Court  of  Civil  Appeals  of  Texas.   Dec  21, 

1898.) 

Tenancy  in  Common — Contracts — Termination 
— Innocent  Purchasers — Statute  of  Frauds — 
Agent  tn  Chabob  of  Land — Pleading — Vabi- 
anob — Estoppel — Limitations— Appeal — Harm- 
less Error— Admissions. 

1.  An  agreement  of  several  owners  of  land  to 
pay  a  co-owner  a  yearly  salary  for  looking  aft- 
er the  common  interests  is  not  terminated  by  a 
sale  by  one  of  such  owners  of  his  Interest 

2.  A  purchaser  of  the  interest  of  one  of  sev- 
eral owners  of  land  takes  it  subject  to  a  con- 
tract right  of  a  co-owner  to  enforce  payment 
out  of  the  land  for  past-due  services  perform- 
ed in  looking  after  the  common  interests, 
though  the  purchaser  bad  no  notice  of  such 
right  when  he  bought. 

3.  A  contract  wherein  an  agent  employed  to 
sell  land  is  to  receive  his  compensation  from 
the  proceeds  of  sales  Is  not  void  under  the  stat- 
ute of  frauds. 

4.  There  is  no  variance  between  an  allega- 
tion that  plaintiff  was  employed  at  a  yearly  sal- 
ary to  look  after  certain  property  and  mineral 
lands,  and  proof  that  his  charge  of  the  mineral 
lands  was  merely  nominal. 

5.  An  agent  employed  to  sell  land  does  not  ter- 
minate the  agency  by  executing  a  contract 
pursuant  to  a  conspiracy  to  defraud  his  princi- 
pal of  the  land,  where  the  contract  was  never 
acted  on. 

i  Writ  of  error  granted  by  supreme  court 


Digitized  by 


Google 


56 


61  SOUTHWESTERN  REPORTER. 


6.  An  agreement  by  co-owners  of  land  to 
pay  a  yearly  salary  for  looking1  after  tbe  land, 
the  legal  title  to  which  is  in  a  trustee,  is  not 
terminated  by  the  trustee's  conveying  the  land, 
for  a  nominal  consideration,  to  defraud  his  ces- 
tuis  que  trustent,  under  an  agreement  requiring 
the  grantee  to  reconvey  at  the  trustee's  request. 

7.  The  fact  that  an  agent  is  employed  to  sell 
land  under  an  agreement  requiring  him  to  ob- 
tain his  compensation  from  the  proceeds  of 
sales  does  not  make  the  refusal  of  the  principal 
to  accept  a  reasonable  offer  a  termination  of 
the  contract,  where  the  offer  was  for  a  large 
quantity,  made  by  persons  desiring  to  purchase 
for  speculative  purposes,  and  the  contract  de- 
nied the  agent  a  right  to  sell  in  quantity  for 
speculative  purposes. 

8.  After  an  agent  had  been  employed  for  a 
number  of  years,  at  a  yearly  salary,  to  care  for 
land,  and  to  sell  it,  the  salary  to  be  paid  from 
the  proceeds  of  sale,  he  brought  suit  tor  his 
salary  before  he  had  sold  enongh  land  to  pay 
it.  The  principal,  by  answer,  offered  to  pay 
what  should  appear  to  be  due,  and  alleged  that 
the  contract  of  employment  had  long  since  ter- 
minated, and  that  all  claim  for  services  was 
barred  by  limitations.  'Held,  that  the  princi- 
pal could  not  claim  that  the  cause  of  action 
had  not  accrued. 

9.  Under  the  contract  sued  on,  certain  land 
was  made  subject  to  plaintiff's  claim  against 
several  joint  owners  for  services  performed 
for  such  owners  in  looking  after  the  land,  to 
be  paid  out  of  the  proceeds  of  sale  of  the  land. 
O.,  one  of  the  owners,  proved  a  counterclaim  in 
his  favor  alone.  'Bad,  that  the  judgment 
should  provide  that  the  interests  of  the  other 
owners  should  be  made  subject  to  their  propor- 
tion of  the  amount  due  plaintiff,  while  0.'s  in- 
terest should  be  subject  to  his  proportion,  less 
the  amount  of  his  counterclaim. 

10.  Any  error  of  the  court  in  fixing  the  amount 
of  the  interest  of  any  of  the  co-owners  in  the 
land  could  not  harm  them. 

11.  One  of  several  defendants,  who,  in  his  an- 
swer, offered  to  pay  what  should  be  found  to 
be  due  to  plaintiff,  cannot  complain  of  a  judg- 
ment against  him  for  only  a  portion  of  the  re- 
covery, and  that  to  be  satisfied  only  out  of  a 
sale  of  his  interest  in  certain  land. 

12.  Plaintiff  cannot  complain  of  error  in  re- 
fusing to  give  judgment  against  certain  defend- 
ants, where  he  stated  to  the  court  that  he  was 
of  the  opinion  that  he  could  not  recover  against 
them,  but  that  "he  did  not  consent  to  this  judi- 
cially, but  left  it  to  the  court." 

13.  A  failure  of  one  suing  on  a  contract  for 
services  to  be  paid  for  from  the  proceeds  of  the 
sale  of  land  after  the  expenses  of  caring  for  the 
land  were  paid,  to  allege  that  there  would  be  any 
surplus  after  payment  of  expenses,  is  cured  by 
defendant's  plea  of  reconvention,  alleging  that 
the  contract  with  plaintiff  had  long  since  termi- 
nated, and  offering  to  pay  what  should  appear 
to  be  due. 

Appeal  from  district  court,  El  Paso  county; 
A.  M.  Walthall,  Judge. 

Action  by  Noyes  Rand  against  F.  B.  Cotton 
and  others  for  personal  services.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Millard  Patterson  and  W.  B.  Merchant,  for 
appellants.  Leigh  Clark,  Win.  H.  Surges,  W. 
M.  Coldwell  and  W.  B.  Brack,  for  appellee. 

Conclusions  of  Fact 

JAMES,  C.  J.  The  following  contracts 
were  In  evidence: 

"It  Is  hereby  covenanted  and  agreed  by  and 
between  Noyes  Rand,  of  Charleston,  West 
Virginia,  Francis  W.  Abney,  of  Charleston, 


West  Virginia,  Richard  W.  Dorphley,  of  Phil- 
adelphia, Pennsylvania  (for  themselves  and 
P.  B.  Delaney,  of  Philadelphia,  Pa.,  and  Clar- 
ence P.  Ehrman,  of  Harrisburg,  Va.),  as  par- 
ties of  the  first  part,  and  Frank  B.  Cotton, 
of  Boston,  Mass.  (for  himself  and  others),  as 
parties  of  the  second  part,  In  consideration 
of  the  sum  of  one  dollar  In  hand  paid  to  par- 
ties of  first  part,  receipt  of  which  is  hereby 
acknowledged,  and  of  the  further  payments 
to  be  made  and  stipulations  to  be  performed 
as  herein  provided  by  said  parties  of  tbe  sec- 
ond part:  First  That  all  options  now  held 
by  said  parties  of  the  first  part,  or  any  of 
them,  for  the  purchase  of  mineral  lands  in 
the  state  of  Texas,  as  well  as  all  options  for 
such  purchases  as  they  may  hereafter  secure, 
and  any  and  all  such  purchases  as  they  may 
hereafter  make,  and  all  mineral  lands  already 
located  or  that  may  hereafter  be  located  by 
them  In  the  state  of  Texas,  shall  be  for  tbe 
joint  benefit  of  the  parties  to  this  agreement, 
in  the  proportion  of  one-half  Interest  to  tbe 
parties  of  the  second  part  Second.  That  said 
parties  of  the  second  part  will  furnish  the 
necessary  amount  of  money,  not  exceeding 
thirty  thousand  ($30,000)  dollars,  to  pay  the 
cost  of  such  lands  as  may  be  selected  by  tbe 
parties  of  the  first  part  out  of  any  such  as 
are  now  controlled  or  as  may  be  secured  here- 
after, and  that  they  will  send  a  representa- 
tive to  such  point  or  points  as  may  be  desig- 
nated by  parties  of  the  first  part  to  examine 
said  lands  as  soon  as  so  required  to  do;  such 
representative  to  be  authorized  to  pay  for 
same  as  soon  as  he  shall  examine  and  ap- 
prove of  them,  and  the  proper  deeds  and  titles 
shaU  be  furnished;  said  deeds  to  be  made  in 
the  name  of  Frank  B.  Cotton  and  Edwin  B. 
Buckingham,  as  trustees  for  the  respective 
parties  to  this  agreement.  Third.  That  par- 
ties of  the  second  part  hereto  will  pay  to  tbe 
parties  of  the  first  part  the  sum  of  seventeen 
hundred  and  twenty-three  ($1,723)  dollars,  to 
reimburse  outlays  already  incurred  by  them, 
Including  tbe  cost  of  about  six  tons  of  ore 
now  In  transit  from  St.  Louis,  Mo.,  to  Phil- 
adelphia, Pa.,  which  ore  shall  thereupon  be- 
come the  property  of  the  parties  hereto,  for 
their  joint  benefit;  such  payment  to  be  made 
upon  the  execution  of  this  agreement,  and  the 
delivery  of  said  ore  at  such  point  as  may  be 
Indicated  by  the  parties  of  the  second  part 
hereto.  Fourth.  That  parties  of  the  second 
part  will  advance  tbe  sum  of  not  exceeding 
thirty-five  hundred  (?3,500)  dollars  to  meet 
the  cost  of  outfit  and  the  necessary  expenses 
of  their  aforesaid  representative,  and  of  such 
of  the  parties  of  the  first  part  as  may  go  to 
Texas  to  attend  to  this  business,  and  to  pay 
them  for  their  services  hi  such  employment 
whicb  advance  shall  be  reimbursed  out  of 
future  earnings  of  this  enterprise.  Fifth. 
That  parties  of  the  second  part  will  furnish 
such  further  amount  of  money  aa  the  parties 
hereto  may  decide  as  needed  for  developing 
the  lands  to  be  purchased  under  this  agree- 
ment and  for  carrying  out  the  plana  to  be 
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hereafter  agreed  upon  by  6ald  parties  hereto; 
the  entire  amount  so  furnished  to  be  reim- 
bursed out  of  the  net  earnings  of  the  enter- 
prise, before  any  dividends  shall  be  declared 
on  the  capital  stock  of  the  company  to  be 
formed  as  hereinafter  provided.  Sixth.  That 
said  parties  of  the  first  part  agree  that  Noyes 
Rand  and  Francis  W.  Abney  will  personally 
go  to  Texas  at  once  and  attend  to  the  pur- 
chase of  the  lands  as  aforesaid,  and  to  carry 
out  the  plans  of  the  parties  hereto,  for  the 
space  of  three  months  from  date  of  this 
agreement,  if  necessary,— receiving  as  com- 
pensation for  their  service  while  so  employed 
two  hundred  dollars  each  per  month,  besides 
the  cost  of  their  outfit  and  necessary  travel- 
ing and  other  expenses,— and  will  also  secure 
the  services  of  Clarence  P.  Ehrman,  at  the 
rate  of  one  hundred  dollars  per  month  and 
expenses,  to  assist  them;  such  payments  to 
be  met  out  of  the  advance  hereinbefore  pro- 
vided to  be  made  by  parties  of  the  second 
part  Seventh.  That  as  soon  as  the  parties  of 
the  first  part  shall  have  secured  such  lands  as 
they  may  decide  upon,  and  the  parties  of  the 
second  part  shall  have  paid  therefor,  and  the 
deeds  therefor  shall  have  been  executed  and 
received,  a  meeting  of  all  the  parties  hereto, 
in  person  or  by  proxy,  shall  be  held  in  such 
place  as  may  be  mutually  agreed  upon,  and  a 
company  organized,  under  a  charter  to  be  ob- 
tained under  the  laws  of  Texas,  or  of  such 
other  state  as  may  be  decided  upon,  with 
such  an  amount  of  capital  stock,  and  of  such 
par  value  per  share,  as  the  parties  hereto 
may  determine,  and  directors  and  officers 
shall  be  elected  to  manage  the  business  of 
said  company;  each  of  the  respective  parties 
hereto  having  an  equal  representation  in  the 
board  of  directors,  but  the  officers  to  be  of 
the  party  of  the  second  part,  or  such  as  may 
be  acceptable  to  them  of  the  parties  of  the 
first  part  Thereupon  the  titles  to  all  lands  I 
that  may  have  been  purchased  shall  be  prop- 
erly vested  in  said  company,  In  due  legal 
form;  and  full  paid  stock  of  said  company 
shall  thereupon  be  issued  to  the  respective 
parties  hereto,  In  the  proportion  of  one-half 
of  the  entire  capital  to  the  parties  of  the  first 
part  or  In  such  other  divisions  as  the  respec- 
tive parties  may  agree  among  themselves. 
Eighth.  That  all  lands  which  may  be  locat- 
ed or  patented  under  this  agreement  shall  be 
assigned  to  the  hereinbefore  named  trustees 
by  the  individual  in  whose  name  they  are  to 
be  located,  under  a  written  agreement  to  be 
executed  at  the  time  of  authorization  of  such 
location  in  his  name.  Ninth.  It  Is  farther 
agreed  that  none  of  the  individual  members 
of  the  respective  parties  hereto  shall  directly 
or  Indirectly  operate  In  mineral  lands  or  min- 
eral products  of  the  state  of  Texas  within  the 
district  which  this  agreement  Is  Intended  to 
cover,  unless  by  consent  of  the  other  party 
hereto.  In  witness  whereof,  we  have  hereun- 
to attached  our  signatures  and  seals  this  sev- 
enteenth day  of  April,  A.  D.  1880,  In  the  dty 
of  Boston,  Mass.  Noyes  Rand.  [Seal.]  Fran- 


cis W.  Abney.  [Seal.]  Richard  W.  Dorph- 
ley.  [Seal.]  P.  B.  Delaney,  by  R.  W.  Dorph- 
ley.  [Seal.]  Clarence  P.  Ehrman,  by  N. 
Rand.  [Seal.]  Frank  B.  Cotton,  for  Self  and 
Others.  [Seal.]  Witness  to  all  signatures: 
Samuel  Colt  Pierce  Powers." 

"Whereas,  It  was  agreed  between  Frank  B. 
Cotton,  of  Boston,  Massachusetts,  of  the  first 
part,  and  Xoyes  Rand,  of  West  Virginia,  and 
Richard  W.  Dorphley,  of  Philadelphia,  Penn- 
sylvania, of  the  second  part,  on  the  19th  day 
of  November,  1880,  as  follows:  That  all  pur- 
chases of  land,  leases,  mining  rights  and  In- 
terests, or  real  estate  In  general,  west  of  the 
Mississippi  river,  not  embraced  In  a  certain 
contract  between  the  parties  hereto  and  their 
associates,  bearing  date  April  17,  1880,  which 
may  be  made  after  November  19,  1880,  by 
either  or  any  of  the  parties  of  the  second  part 
hereto  or  their  associates,  shall  be  for  the 
joint  account  and  Interest  of  the  parties  here- 
to and  their  associates,  and  no  others,  during 
the  continuation  of  this  agreement,  or  any 
contract  that  may  be  executed  in  accordance 
with  It  said  interest  to  be  apportioned  as  fol- 
lows: Two-thirds  of  all  profits  arising  from 
such  purchases  to  accrue  to  Frank  B.  Cotton 
and  his  associates;  one-third  to  Noyes  Rand, 
R.  W.  Dorphley,  and  their  associates,— it  is 
agreed  and  understood,  as  the  conditions  up- 
on which  this  agreement  Is  based,  that  the 
necessary  funds  for  making  the  aforesaid  pur- 
chases, for  meeting  necessary  expenses,  and 
for  such  Improvements  or  developments  as 
may  be  agreed  upon  between  the  parties  here- 
to, are  to  be  furnished  or  secured  by  said 
Frank  B.  Cotton  and  his  associates;  that 
said  Xoyes  Rand  and  R.  W.  Dorphley  will  at- 
tend, themselves,  or  through  competent  rep- 
resentatives, to  securing,  purchasing,  and  get- 
ting In  proper  condition  for  development  im- 
provement or  sale,  as  may  be  agreed  upon, 
any  purchase  that  may  be  made  under  this 
agreement;  that  the  party  of  the  first  part 
and  his  associates  shall  not  be  held  to  any 
purchases  or  leases  unless  approved  by  him 
and  his  associates,  or  for  a  greater  sum  than 
$2,000  for  expenses,  unless  expressly  author- 
ised by  him  or  them;  and  that  the  title  to 
estates,  leases,  rights,  and  Interests  shall  be 
vested  In  Frank  B.  Cotton,  as  trustee,  for 
the  purposes  hereof.  Now,  therefore,  this 
document  Is  to  be  replaced  by  a  formal  con- 
tract as  soon  as  the  same  can  be  prepared 
and  executed.  Witness  our  signatures  this 
 day  of  December.  1880.  Frank  B.  Cot- 
ton, for  Self  and  Associates.  R.  W.  Dorphley, 
for  Self  and  Xoyes  Rand." 
The  following  letter  was  In  evidence: 
"El  Paso,  Texas,  August  10,  1881.  Major 
Noyes  Rand,  El  Paso,  Texas— Dear  Major: 
Confirming  what  I  have  already  said  to  you 
In  several  conversations  on  the  matter,  I 
would  request  for  myself  and  for  all  the  oth- 
er parties  to  two  certain  contracts,  bearing 
date  Boston,  Apl.  17,  '80,  and  Dec.  21,  '80, 
that  you  will  continue  to  make  your  residence 
El  Paso,  Texas,  and  devote  yourself  to  the 
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furtherance  of  our  Interests  in  the  Southwest, 
representing  us  to  the  best  of  your  ability, 
and  acting  as  our  agent  In  this  section,  un- 
der Instruction  and  advice  which  I,  as  trus- 
tee named  in  both  above-mentioned  contracts, 
will  from  time  to  time  send  you;  and,  that  I 
may  be  the  better  able  so  to  advise  or  in- 
struct, you  will  please,  by  regular  correspond- 
ence weekly,  and  oftener,  of  course,  if  it  be 
necessary,  keep  me  thoroughly  posted  and  In- 
formed as  to  your  movements,  and  generally 
as  to  all  matters  at  all  affecting  our  Interests 
hereabouts,  and  what  opportunities,  If  any, 
arise  which  may  be  judiciously  taken  advan- 
tage of  by  us.  In  short,  to  give  up  your  resi- 
dence In  West  Virginia,  and  permanently  lo- 
cate yourself  in  this  section,  for  at  least  one 
year,  and  consider  yourself  as  In  our  employ 
for  that  term  (12  months),  occupying  the 
same  position  that  you  have  for  a  year  or 
more  past;  1.  e.  as  our  agent,  working  for  the 
benefit  of  all  the  parties  interested.  Of  course, 
It  Is  understood  that  you  will  not  make  sales 
or  purchases  for  us,  nor  subject  us,  individ- 
ually or  collectively,  to  any  obligations,  pe- 
cuniary or  otherwise,  without  special  authori- 
zation by  me,  as  above  Indicated,  so  to  do, 
except,  as  agent  and  manager  of  our  city  prop- 
erty In  El  Paso,  known  as  the  'Cotton  Addi- 
tion,' you  may,  without  waiting  to  refer  same 
to  me,  sell  by  our  map  of  same  such  lots,  and 
at  such  prices,  for  cash,  as  you  may  deem 
Judicious,  for  dwelling-house  lots,  or  Improve- 
ment by  the  purchaser,  but  not  in  quantity 
for  speculative  purposes.  All  deeds,  however, 
for  such  property  so  sold,  and  all  deeds  for 
any  of  the  property  comprised  in  this  addi- 
tion, or  for  any  other  property  owned  or  con- 
trolled by  the  parties  to  the  contract  or  agree- 
ment of  December  21, 1880,  above  referred  to, 
to  be  signed  by  me,  as  trustee,  and  all  deeds 
for  properties  owned  or  controlled  by  the  par- 
ties of  our  contract  of  April  17,  1880,  to  be 
signed  by  myself  and  co-trustee,  E.  B.  Buck- 
ingham, and  the  full  amount  of  money  at 
which  such  property  may  be  sold  to  be  remit- 
ted to  me,  without  deduction  for  fees,  com- 
missions, or  expenses  of  any  kind  whatsoever, 
and  the  amount  so  paid  and  collected  to  be 
expressed  in  the  deeds.  In  consideration  of 
your  complying  with  this  request,  and  faith- 
fully performing  the  duties  of  the  trusts  de- 
volving upon  you  in  the  premises,  we  will  at 
once  proceed  to  put  the  house  on  our  property 
here  in  tenantable  condition  for  yourself  and 
family  at  our  expense,  for  your  occupancy 
free  of  rental  while  thus  employed  by  us. 
We  will  also  give  you  the  free  use  of  one  of 
our  horses;  same  to  be,  however,  kept  and 
fed  at  your  expense.  Will  loan  you  the 
money,  not  exceeding  one  thousand  ($1,000) 
dollars,  necessary  to  purchase  furniture  suffi- 
cient for  your  needs  for  said  house;  you  to 
pay  Interest  semiannually  on  such  loan  at  the 
rate  of  12  per  cent  per  annum,  and  said  loan 
to  be  secured,  until  paid  by  you.  by  lien  on 
your  Interest  in  lands  or  other  properties  ac- 
quired under  the  contracts  above  referred  to, 


or  on  the  said  furniture,  or  on  both,  as  we 
may  elect;  and  will  pay  you  in  addition  the 
sum  of  two  thousand  ($2,000)  dollars  per  an- 
num, In  monthly  payments,  upon  receipt  of  a 
monthly  statement  of  account  of  all  transac- 
tions made  by  you,  with  a  general  report  of 
the  condition  of  our  affairs,  etc.  Trusting 
that  this  proposition  will  meet  with  your  ap- 
proval, and  requesting  that  you  will  at  once 
write  me,  notifying  me  of  your  acceptance  of 
same,  and  hoping  that  It  will  be  to  the  mu- 
tual advantage  of.  us  all,  as  I  firmly  believe 
it  will,  1  remain,  yours,  very  truly,  Frank  B. 
Cotton." 

The  above  letter,  supplemented  or  modified 
by  the  oral  agreement  alleged  in  the  petition, 
constituted  the  contract  under  which  plaintiff 
was  engaged.  His  testimony  is  evidence  that 
he  performed  the  services,  and  that  the  sales 
from  time  to  lime  were  not  sufficient  to  de- 
fray the  expenses,  and  that  there  was  noth- 
ing from  the  sales  after  paying  expenses  to 
apply  to  his  salary.  The  evidence  warranted 
the  Jury  in  the  findings  made  In  their  verdict 
both  as  to  plaintiff's  salary  and  as  to  defend- 
ants' cross  action.  The  testimony  showed 
that  defendants  were  the  owners  of  two- 
thirds  of  the  Cotton  addition,  and  the  aggre- 
gate amount  adjudged  against  defendants'  In- 
terests was  the  proportion  due  from  such  two- 
thirds. 

The  case  has  already  been  before  this  court 
Cotton  v.  Band,  29  S.  W.  682.  It  has  been 
since  tried  on  a  fourth  amended  original  pe- 
tition, filed  May  4,  1896,  In  which  plaintiff, 
Band,  alleges  that  he  is  entitled  to  recover 
for  his  services  as  agent  the  sum  of  $2,000 
per  annum  from  September  15,  1882,  to  some 
time  in  1893,  and  alleging:  That  the  contract 
originally  made  provided  that  plaintiff,  Band, 
should  take  charge  of  the  Cotton  addition  to 
El  Paso,  and  of  the  lands  known  as  the  "Min- 
eral Lands,"  as  agent  for  all  Interested  par- 
ties, for  which  he  was  to  receive  $2,000  per 
annum,  in  monthly  payments,  as  specified  In 
a  letter  from  F.  B.  Cotton  to  him,  dated  Au- 
gust 10,  1881,  which  original  contract  was 
modified  verbally  in  August,  1882,  as  follows: 
In  August  1882,  Cotton,  acting  as  trustee  for 
all  the  parties,  represented  to  plaintiff  that  he 
was  financially  embarrassed,  and  could  obtain 
no  money  from  his  associates;  that  he  would 
not  be  able  to  furnish  the  necessary  means  to 
carry  on  the  operations  as  he  had  theretofore 
done,  and  would  not  be  able  to  advance  the 
sums  he  had  promised  to  advance  by  the  terms 
of  the  contract  evidenced  by  said  letter  of  Au- 
gust 10,  1881,  and  Band's  reply  thereto,— and 
requested  plaintiff,  on  behalf  of  all  parties, 
to  continue  to  act  as  agent  at  a  salary  of  $2,- 
000  per  annum,  and  it  was  understood  and 
agreed  that  plaintiff  should  raise  the  neces- 
sary funds  to  carry  on  the  business  by  Bales 
of  property  in  the  Cotton  addition,  and,  if 
necessary,  by  borrowing  money;  and  it  was 
further  agreed  that  plaintiff  should  be  paid 
his  salary  which  might  accrue,  out  of  said  Cot- 
ton addition,  when  sold,  or  as  sales  should  be 
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made  from  time  to  time,  It  being  understood 
that  there  was  no,  or  bnt  nominal,  need  for 
an  agent  tor  the  mineral  lands.  And  that 
plaintiff  continued  to  act  under  this  employ- 
ment until  in  1883,  when  this  suit  was  filed. 
It  appears  from  the  petition  that  the  Cotton 
addition  was  not  sold,  and  it  does  not  ap- 
pear therefrom  that  lots  had  been  sold  to 
such  an  extent  as  to  entitle  Band  to  demand 
payment  of  his  compensation,  or  any  pari 
thereof,  under  the  terms  of  the  agreement  he 
alleges,  but  the  contrary  Is  made  to  appear; 
and,  with  this  condition  before  him,  plaintiff, 
in  order  to  show  in  himself  a  right  to  sue,  al- 
leged that  if  his  right  to  sue  had  not  accrued 
prior  to  August,  1894,  it  did  accrue  on  that 
date,  because  "on  that  day  the  said  Frank  B. 
Cotton  absolutely  and  wholly,  by  his  own  act, 
resigned,  extinguished,  renounced,  and  can- 
celed his  trusteeship,  and  breached  his  said 
contract  with  plaintiff,  in  that  he  pretended, 
as  trustee,  to  sell  to  D.  W.  Williams  all  of  the 
property  known  as  the  *Cotton  Addition,'  as 
veil  as  the  mineral  lands,  and  transferred  to 
said  D.  W.  Williams,  a  stranger,  all  right, 
title,  and  interest  whatsoever  that  he,  the  said 
Cotton,  had  in  and  to  the  said  Cotton  addition 
or  said  mineral  lands,  either  as  trustee  or 
otherwise;  that  the  purpose  of  said  Cotton  in 
selling  or  conveying  said  property  to  Wil- 
liams was  to  cheat,  wrong,  and  defraud  the 
other  persons  Interested  In  the  lands,  and  es- 
pecially to  cheat,  wrong,  defraud,  delay,  and 
harass  this  plaintiff,  and  that  Williams  was 
knowingly  a  party  to  such  fraud,  but  that  he 
(Cotton),  being  advised  that  the  courts  would 
not  sanction  such  a  transaction  and  scheme, 
has  lately  bad  said  Williams  reconvey  to  him 
the  property,  and  caused  the  deed  to  be  re- 
corded less  than  a  month  before  the  filing  of 
this  amendment,  though  it  was  executed  near- 
ly a  year  before,  and  that  he  (Cotton)  did  not 
tlirulge  or  make  known  the  fact  of  his  hav- 
ing obtained  said  reconveyance  In  the  trial  of 
another  case  between  the  parties  hereto  at  the 
last  term  of  this  court  in  February,  1888,  but 
suppressed  the  fact  of  said  reconveyance  in 
the  trial  of  the  case  of  Samuel  Colt  v.  Frank 
B.  Cotton  et  al.,  and  said  Cotton  and  said 
Williams  used  the  deed  to  Williams  In  evi- 
dence to  show  that  Williams  was  the  owner  of 
the  property;  that  said  Cotton  having  devest- 
ed himself  of  the  legal  title  to  said  Cotton  ad- 
dition and  the  said  mineral  lands,  and  thus 
renounced  his  trusteeship,  by  the  conveyance 
to  Williams,  could  not  reinvest  himself  with 
the  trusteeship  of  -said  property,  further  than 
as  the  mere  naked  holder  of  the  legal  title, 
without  the  consent  of  this  plaintiff  and  other 
parties  interested,  which  was  not  obtained." 
It  will  be  seen  that  the  nature  of  the  case  Is 
quite  different  In  this  fourth  amended  plead- 
ing from  that  In  the  original  petition,  and  we 
believe  it  is  not  necessary  to  do  more  than 
can  attention  to  the  above  changes,  In  discuss- 
ing the  points  raised  in  this  appeal.  The  de- 
fendant Cotton,  In  addition  to  matters  amount- 
ing to  a  general  denial,  which  all  defendants 


pleaded,  pleaded  specially  that  Band  in  March, 
1892,  conspired  with  Samuel  Colt,  one  of  the 
original  defendants  (now  represented  by  Mil- 
lard Patterson,  his  administrator),  and  F.  W. 
Abney,  to  defraud  him  (Cotton)  out  of  his  in- 
terest In  the  property,  by  agreeing  to  obtain  a 
judgment  against  him  upon  a  spurious  claim, 
and  selling  out  his  Interest  under  the  same, 
and  by  such  conspiracy  Band  ceased  to  be 
agent  of  defendant  Cotton,  abandoned  the 
same,  and  took  and  accepted  employment  un- 
der and  with  said  Colt  and  Abney,  as  their 
agent,  at  a  fixed  compensation  per  annum; 
the  object  being  to  cheat  and  defraud  Cotton 
out  of  bis  interest  in  the  property.  Cotton, 
as  trustee,  also  pleaded  matters  in  reconven- 
tion, which  plea  was  adopted  by  Hunt;  and 
defendants  generally  set  up  the  statutes  of 
limitations  to  plaintiff's  claim.  The  case  re- 
sulted in  a  verdict  and  judgment  in  favor  of 
plaintiff  against  F.  B.  Cotton  for  $570.93,  and 
against  W.  P.  Hunt  for  same  amount,  with 
an  order  for  the  sale  of  their  respective  two- 
fifteenths  interests  in  the  Cotton  addition  for 
the  satisfaction  of  the  judgment,  and  in  a 
judgment  against  Millard  Patterson,  as  ad- 
ministrator of  the  estate  of  Samuel  Colt,  for 
$1,712.78,  to  be  paid  out  of  the  six-fifteenths 
interest  held  by  said  administrator  in  the  Cot- 
ton addition.  The  jury  were  directed  to  re- 
turn a  verdict  in  favor  of  all  the  other  de- 
fendants, and  judgment  was  rendered  in  their 
favor. 

Conclusions  of  Law. 

1.  We  think  there  is  no  merit  in  appellants' 
contention  that  the  arrangement  for  plaintiff's 
compensation  ceased  upon  the  transfer  by  any 
of  the  Interested  persons  of  his  Interest  in  the 
contract  relative  to  the  Cotton  addition,  or  of 
his  interest  in  the  property;  nor  in  the  con- 
tention that  any  such  transfer  matured  plain- 
tiff's contract  for  compensation;  nor  that  a 
purchaser  of  any  such  interest,  who  purchased 
without  notice  of  plaintiff's  right  to  compensa- 
tion then  accrued,  would  take  the  Interest 
free  of  such  charge;  nor  that  the  statute  of 
frauds  has  application  to  the  contract  alleged 
and  shown;  nor  that  there  was  a  variance  be- 
tween the  contract  which  plaintiff  alleges  and 
that  to  which  he  testifies. 

2.  From  the  contract  which  plaintiff  alleges 
In  his  fourth  amended  original  petition,  and 
the  testimony,  we  are  Inclined  to  think  that 
his  demand  tor  compensation  had  not  accrued. 
The  agreement  as  alleged  Is  that  the  funds 
necessary  to  carry  on  the  business  should  be 
raised  by  sales  of  property,  or  by  borrowing 
money,  if  necessary,  and  plaintiff's  salary 
should  be  paid  out  of  the  addition,  when  sold, 
or  out  of  sales  as  made  from  time  to  time.  It 
seems  to  be  the  clear  construction  of  such 
contract  that  the  proceeds  of  lots  should  go 
to  paying  the  expenses  of  the  business,  before 
going  towards  plaintiff's  salary.  Attention  to 
the  property  and  payment  of  the  expenses 
were  a  part  of  what  plaintiff  was  to  do  In  or- 
der to  earn  the  salary,  and  it  Is  manifest  that 
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his  employment  could  not  continue  or  exist 
without  their  payment;  hence  the  nature  of 
his  employment  contemplated  that  he  should 
apply  the  proceeds  of  sales  to  expenses  first 
According  to  plaintiff's  testimony,  the  sales 
were  not  sufficient  to  pay  the  expenses;  hence, 
that  condition  for  the  accrual  of  his  salary,  or 
any  part  thereof,  has  not  happened.  As  al- 
ready stated,  it  is  our  opinion  that  sales  of 
individual  interests  of  the  members  of  this 
concern  did  not  have  the  effect  of  destroying 
the  trust  or  maturing  the  salary.  The  con- 
tract of  1892  which  plaintiff  made  with  Colt 
and  Abney,  which  defendant  Cotton  charges 
to  have  been  a  conspiracy  in  which  plaintiff  en- 
gaged to  defraud  him  (Cotton)  out  of  his  Inter- 
est, did  not,  In  our  opinion,  terminate  plain- 
tiff's agency  or  mature  his  salary,  because  the 
said  contract  appears  to  have  never  been  act- 
ed on  by  the  parties  thereto,  and  was  practi- 
cally abandoned  from  the  start  Plaintiff  con- 
tinued to  act  as  agent  until  he  filed  this  salt, 
In  1893;  and  the  suit  when  tried  the  first 
time,  was  prosecuted  to  personal  Judgment 
against  Cotton  and  Colt  alone  for  all  of  plain- 
tiff's salary,  the  latter  then  owning  Abney's 
Interest,  which  judgment  we  reversed.  Plain- 
tiff's suit  for  salary  has  been  contested  by 
Colt  from  the  beginning,  and  this  leaves  no 
room  for  doubt  that  the  contract  between 
plaintiff  and  Colt  and  Abney  was  never  re- 
spected or  treated  by  them  as  binding.  In  a 
case  of  this  kind  it  seems  to  us  that  an  agent 
must  do  some  act,  or  actually  assume  some  re- 
lation, against  the  interest  of  his  principal,  to 
affect  him.  Here  the  agent  continued  to  per- 
form his  services  as  usual,  and  the  contract  re- 
ferred to  was  never  of  effect  and  never  acted 
upon.  Nor  do  we  believe  that  the  conveyance 
In  1894  from  F.  B.  Cotton,  trustee,  etc.,  to 
W.  W.  Williams,  matured  plaintiff's  claim. 
It  was  not  a  sale  of  the  property.  Plaintiff 
himself  alleges  It  was  a  pretended  affair,— 
done,  as  he  says,  for  the  purpose  of  defraud- 
ing all  the  other  interested  parties;  also,  that 
the  consideration  thereof  was  nominal;  also, 
that  Cotton  had  Williams  reconvey  It  to  him. 
From  plaintiff's  own  allegations  It  appears 
that  the  other  interested  parties  had  nothing 
to  do  with  this  pretended  conveyance.  It  is 
quite  plain  to  us  that  It  was  not  a  sale  of 
the  property  at  all.  It  was  an  act  of  the  trus- 
tee for  some  unexplained  purpose,  and,  if  it 
had  had  the  effect  of  placing  the  property  be- 
yond plaintiff's  reach  for  the  purposes  of  his 
contract,  Mr.  Cotton  would  have  become  per- 
sonally liable  to  plaintiff.  But  it  did  not  have 
that  effect  It  seems  to  have  been  in  Cotton's 
control  at  all  times,  and  he  had  it  reconveyed 
when  desired. 

3.  Another  theory  upon  which  plaintiff's  sal- 
ary Is  claimed  to  have  accrued  In  1887  is  Bet 
forth  in  the  twenty-second  assignment  of  er^ 
ror,  and  is  based  on  the  testimony  of  Rand 
that  in  that  year  he  had  an  offer  from  a  syn- 
dicate of  $100,000  for  a  half  Interest  In  the 
Cotton  addition,  and  also  an  offer  of  $100  per 
lot  for  enough  lots  to  pay  the  Indebtedness 


then  due,  amounting  to  about  $5,000,  which 
offers  Mr.  Cotton  refused.  The  theory  is  that 
Rand  had  a  right,  if  said  offers  were  reason- 
able, to  have  the  sales  made,  and  Cotton's  re- 
fusal gave  him  Instantly  a  right  to  sue  for  the 
services  he  had  performed.  The  original  writ- 
ten contract  (letter  of  August  10,  1881).  of 
which  the  subsequent  oral  arrangement  alleged 
was  amendatory,  denied  plaintiff  the  right  to 
make  sales  in  quantity  for  speculative  pur- 
poses, or  for  other  than  dwelling-house-  or  im- 
provement purposes  by  the  purchaser,  except 
when  approved  by  Cotton.  This  disposes  of 
the  contention.  There  having  been  no  sale 
of  property  as  contemplated  by  plaintiff's  con- 
tract «s  alleged,  to  mature  his  salary,  we 
doubt  that  his  cause  of  action  has  ever  In  fact 
accrued.  But  this  view  would  not  necessarily 
require  us  to  reverse  the  judgment  In  respect 
to  the  salary,  for  the  following  reasons:  De- 
fendant Cotton,  as  trustee,  and  for  himself, 
pleads  in  reconvention  for  judgment  against 
plaintiff,  and  In  his  plea  states  that  he  Is  ready 
and  willing,  and  offers,  to  pay  plaintiff  what 
if  anything,  shall  appear  to  be  due  him  from 
said  dealings.  The  defendant  Hunt  adopted 
this  pleading  as  his  own.  It  seems  to  us  that 
these  defendants  must  therefore  submit  to  the 
judgment  rendered  In  favor  of  plaintiff,  un- 
less it  be  erroneous  In  some  other  respect 
All  the  defendants  (Cotton,  Hunt,  and  Coifs 
representatives)  have  tried  this  case  on  the 
theory  that  plaintiff's  cause  of  action  bad  ac- 
crued. They  all  insisted  in  the  district  court, 
and  here  insist  that  it  had  accrued  for  such 
length  of  time  as  to  have  been  barred  by  lim- 
itations. 

4.  From  what  Is  stated  above,,  It  Is  obvious 
that  we  conclude  that  the  court  was  correct 
in  proceeding  upon  the  theory  that  no  limita- 
tions have  affected  plaintiff's  demand,  and 
that  none  of  the  many  assignments  based  on 
limitations  Is  well  taken.  The  ground,  if  an;-, 
upon  which  limitations  could  be  claimed  in 
ths  case,  is  that  plaintiff's  right  to  sue  accrued 
in  1894,  when  Cotton  conveyed  to  Williams; 
the  amended  petition  upon  which  the  trial 
was  had  not  being  filed  until  1898.  There  Is 
no  possible  correctness  in  this  view,  because 
It  appears  that  plaintiff  has  since  then  filed 
three  amended  petitions,  all  asserting  a  cause 
of  action  for  plaintiff's  salary;  the  first  amend- 
ment being  in  1895. 

6.  As  to  plaintiff's  fifth  assignment:  Plain- 
tiff alleges  that  his  contract  with  Cotton  for 
$2,000  yearly  was  practically  for  services  is 
respect  to  the  Cotton  addition;  that  at  that 
time  and  since  there  really  was  nothing  to  do 
in  connection  with  the  mineral  lands,  and 
but  nominal  need  of  an  agent  in  reference  to 
them,— and  his  testimony  is  to  the  same  ef- 
fect There  was  no  variance  between  the 
allegation  and  the  proof  In  this  respect,  as  Is 
claimed. 

6.  If  there  had  been  no  plea  or  judgment 
in  reconvention,  and  plaintiff  had  recovered  a 
judgment  we  believe  the  proper  course  would 
have  been  to  order  sufficient  of  the  property 
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sold  to  pay  it;  thus  making  all  the  shares 
contribute  In  doe  proportion.  The  same  would 
be  true  If  the  reconvention  was  in  favor  of 
all  the  owners.  But  the  reconvention  was 
personal  against  Band  for  alleged  delinquen- 
cies, and  in  favor  of  Cotton  or  Cotton  and  his 
associates,  and  not  in  favor  of  all  the  parties 
Interested  In  the  addition.  It  is  obvious  that, 
If  a  judgment  had  been  recovered  on  the  plea 
against  Band,  It  would  have  been  a  mere  per- 
sonal Judgment  against  him,  for  which  none  of 
the  others  would  have  been  liable.  It  would 
not  have  been  a  charge  on  any  of  the  property. 
Here  the  reconvention  was  allowed,  and  the 
sum  deducted  from  plaintiff's  salary,  and  If 
for  the  difference,  about  $7,000,  a  sale  of  the 
property  had  been  ordered,  Band's  associates 
(Crosby  and  others)  would  have  received  the 
benefit  of  Cotton's  claim,  to  which  they  were 
not  entitled,  and  the  shares  of  Cotton,  Hunt 
and  Colt  would  have  borne  more  than  their 
Just  proportion.  We  can  see  no  possible  way 
of  satisfying  such  a  balance  remaining  after 
deducting  from  the  amount  allowed  plaintiff 
the  amount  allowed  defendants,  by  a  sale  of 
the  common  property,  without  detriment  to 
the  interests  of  defendants.  The  form  of  this 
plea  In  reconvention  has  made  It  necessary, 
In  allowing  it  to  provide  some  other  method 
for  satisfying  what  was  adjudged  to  plaintiff, 
than  by  sales  of  the  common  property.  The 
court,  having  ruled  that  Band's  associates 
were  not  liable  to  him  for  his  salary,  proceed- 
ed to  ascertain  what  portion  thereof  the  two- 
thirds  held  by  Cotton  and  his  associates  was 
liable  for,  deducting  from  this  the  amount 
allowed  in  reconvention,  and  provided  fof  a 
sale  of  such  two-thirds  to  satisfy  the  balance. 
We  do  not  agree  with  appellants'  theory,  that 
this  claim  for  salary  was  a  joint  liability,  In 
such  sense  that  unless  all  were  sued,  none 
could  be  liable,  and  that  a  judgment  relieving 
some  must  necessarily  relieve  the  others. 
The  liability  for  plaintiff's  salary  was  not  a 
personal  one  on  the  part  of  the  members,  but 
to  Its  payment  each  interest  in  the  properly 
should  be  made  to  contribute.  Suppose,  for 
example,  one  purchasing  the  interest  of  an 
original  member  bad  done  so  under  circum- 
stances that  would  estop  plaintiff  from  look- 
ing to  that  Interest  for  anything;  could  it  be 
reasonably  said  that  he  could  not  look  to  the 
other  Interests  for  what  was  equitably  due 
from  them?  We  can  see  no  objection  what- 
ever to  plaintiff's  remitting,  if  he  pleases, 
what  was  due  him  from  the  shares  of  certain 
members,  and  looking  to  the  shares  of  the 
others  for  the  remainder,  in  due  proportion. 
Still,  so  far  as  the  defendants  Cotton  and 
Hunt  are  concerned,  they,  by  their  pleading, 
offered  to  allow  or  pay  what  was  found  to  be 
due  to  plaintiff  in  this  suit;  and,  if  a  per- 
sonal Judgment  against  them  was  thus  sub- 
mitted to  for  the  whole  amount  of  plaintiff's 
recovery,  they  should  not  be  beard  to  com- 
plain of  a  judgment  against  them  for  only  a 
portion  of  the  recovery,  and  that  only  to  be 
flattened  out  of  a  sale  of  their  interests.  Nei- 


ther has  the  administrator  of  Colt  any  just 
reason  to  complain  of  this  form  of  relief,  for 
he  has  had  the  full  benefit  of  Cotton's  plea  in 
reconvention,  and  the  judgment  only  purports 
to  be  against  the  interest  of  bis  intestate,  to 
be  made  out  of  the  same  in  due  course  of  ad- 
ministration. 

7.  Those  assignments  which  complain  of 
the  inability  of  the  court  to  arrive  at  the  re- 
spective Interests  of  defendants  in  the  land 
from  the  evidence  are  not  well  taken.  The 
amount  of  recovery  against  said  defendants 
appears  correct  so  far  as  being  the  amount 
due  plaintiff  for  salary  from  the  two-thirds 
of  the  land  represented  by  them.  The  judg- 
ment in  each  instance  is  to  be  made  only  out 
of  the  property.    If  the  party  has  really  a 

i  greater  Interest  than  that  ordered  sold  for 
bis  share,  he  Is  not  injured,  and,  if  he  has 
less,  he  is  not  injured;  so  that  these  assign- 
ments, If  otherwise  correct  should  not  require 
a  reversal. 

8.  The  court  evidently  was  of  the  opinion 
|  that  Hand  and  his  associates,  and  those  hold- 
|  lug  under  them,  were  not  entitled  to  contrib- 
ute to  Band's  salary,  and  instructed  a  verdict, 
in  their  favor,  and  directed  the  jury  on  this 
account  to  deduct  from  the  sum  allowed  plain- 
tiff one-third  thereof,  which  they  did.  From 
what  has  already  been  stated,  this  furnishes 
appellants  no  ground  for  reversal.  But  it 
clearly  was  prejudicial  to  plaintiff,  and  might 
have  entitled  plaintiff  to  a  reversal,  but  for 
the  fact  as  appears  from  one  of  the  bills  of 
exception  in  the  record,  that  when  the  court 
was  considering  the  question  the  counsel  for 
plaintiff  stated  to  the  judge  that  in  their  opin- 
ion plaintiff  was  not  entitled  to  recover 
against  Bald  parties.  The  exact  language  of 
the  bill  Is  that  "plaintiff's  attorneys  stated  In 
open  court  that  In  their  opinion  the  plaintiff 
was  not  entitled  to  recover  a  judgment 
against  Shuler  and  Crosby  and  those  claiming 
under  Crosby,  but  that  they  did  not  consent 
to  this  judicially,  but  left  it  to  the  court;  and 
thereupon  the  court  stated  that  he  would 
charge  the  jury  to  return  a  verdict  In  favor 
of  Shuler  and  Crosby,  and  those  claiming  un- 
der Crosby,"  etc.  We  think  from  this  that 
plaintiff  has  no  right  to  have  the  judgment 
reversed  In  order  to  extend  his  recovery  to 
Shuler  and  Crosby  and  others,  as  he  seeks  to 
have  us  do  by  a  cross  assignment.  It  Is  ex- 
pected of  counsel  to  urge  and  maintain  be- 
fore the  court  the  position  or  theory  they  rely 
upon,  and  in  this  Instance,  Instead  of  doing 
so,  they  supported  or  induced  the  view  taken 
by  the  Judge,  and  practically  argued  in  favor 
of  It;  and,  although  the  ruling  may  have 
been  wrong,  plaintiff  cannot  complain  of  It 

9.  In  the  twenty-fourth  assignment  it  is 
urged  that  the  court  should  have  given  an  In- 
struction to  return  a  verdict  for  defendants 
because  there  Is  "no  pleading  and  no  evi- 
dence that  there  would  be  any  surplus  re- 
maining after  payment  of  the  expenses  that 
bad  been  Incurred  on  account  of  the  Cotton 
addition."   It  matters  not  It  seems  to  us.  if 
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the  pleading  should  be  adjudged  Imperfect  In 
respect  to  the  happening  of  conditions  upon 
which  plaintiff  would  have  the  right  to  de- 
mand his  salary,  and  sue  therefor,  because,  as 
already  noted,  the  defendants  Cotton  and 
Hunt,  by  their  plea  In  reconvention,  so  far  as 
they  were  concerned,  announced  their  wil- 
lingness to  have  the  matter  of  plaintiff's  sal- 
ary, etc,  determined  In  this  trial,  and  all  of 
them  proceeded  upon  the  theory  that  plain- 
tiff's demand  had  accrued.  The  charge  asked 
was  erroneous,  also,  In  that  there  was  testi- 
mony to  show  that  the  sales  were  not  suffi- 
cient to  pay  the  expenses  of  the  business. 
The  petition,  however,  In  a  general  way,  neg- 
atives the  fact  that  the  sales  afforded  a  sum, 
after  paying  expenses,  to  apply  to  plaintiffs 
salary.  We  conclude  that  so  far  as  defend- 
ants are  concerned,  no  substantial  errors  ap- 
pear, and  that  the  Judgment  should  be  af- 
firmed. 


KESSLER  v.  FIRST  NAT.  BANK  OP 
YOAKUM.i 
(Court  of  Civil  Appeals  of  Texan.   April  13, 
1899.) 

Pabtnbbship — Plbadikq — StmPRisa — Right  to 
Rhlut  Thbbbfob. 

1.  A  petition  by  one  clause  alleged  that  de- 
fendants conducted  a  business  under  the  name 
of  one  of  them,  and  shared  in  the  profits  and 
losses  therefrom,  and  otherwise  sought  to 
charge  one  defendant  for  money  advanced  on 
his  recommendation  to  the  other,  who  conduct- 
ed the  alleged  business,  and  for  transfers  by  the 
defendant  conducting  the  business  to  the  other 
in  pursuance  of  a  common  intent  to  defraud 
plaintiff.  'Held  not  to  allege  that  defendants 
were  partners. 

2.  Where  a  petition  is  not  such  as  to  natural- 
ly apprise  defendants  of  an  effort  to  hold  them 
as  partners,  and  they  are  In  fact  misled  and  sur- 
prised thereby,  they  shonld  be  granted  a  contin- 
uance to  enable  them  to  amend  and  obtain  a 
hearing  on  the  defenses  they  may  seek  to  make 
thereto. 

Appeal  from  district  court,  Dewltt  county; 
James  C.  Wilson,  Judge. 

Action  by  the  First  National  Bank  of  Yoa- 
kum against  C.  A  Kessler  and  another. 
From  a  Judgment  for  plaintiff,  defendant 
Kessler  appeals.  Reversed. 

Kleberg,  Grimes,  Baker  &  Leonard,  for  ap- 
pellant Proctors,  Price,  Green  &  Green  and 
Davidson,  Pleasants  &  Schleicher,  for  appel- 
lee. 

WILLIAMS,  J.  The  Judgment  from  which 
this  appeal  is  taken  was  rendered  in  favor  of 
appellee  against  A.  G.  Wangemann  and  ap- 
pellant Kessler,  for  money  advanced  to 
Wangemann,  both  being  held  liable  on  the 
ground  that  they  were  partners  In  a  mercan- 
tile and  cotton  business  at  the  time  such  ad- 
vancements were  made.  The  principal  rea- 
sons urged  for  the  reversal  of  the  Judgment 
are  errors  In  the  rulings  of  the  court  during 
the  trial,  holding  that  the  petition  alleged  a 

1  Application  for  writ  of  error  dismissed  for 
want  of  jurisdiction. 


partnership,  and  refusing  to  the  defendants 
thereupon  leave  to  withdraw  their  announce- 
ment of  readiness  for  trial,  and  to  file  a  plea, 
under  oath,  denying  the  existence  of  partner- 
ship. The  record  properly  shows  that  be- 
fore the  parties  announced  themselves  ready 
for  trial,  a  general  demurrer  to  the  petition 
was  argued  by  counsel  for  appellant  Kessler, 
with  the  contention  that  it  alleged  no  cause 
of  action  against  him,  no  reference  being 
made  In  this  argument  to  any  supposed  aver- 
ment of  a  partnership  between  the  two  de- 
fendants. The  demurrer  having  been  over- 
ruled, and  defendants  having  filed  an  amend- 
ment to  their  answer  alleging  facts  constitut- 
ing a  defense,  on  Kessler's  part  to  all  of  the 
matters  set  up  In  the  petition,  unless  there 
was  an  allegation  of  partnership,  the  parties 
announced  "ready,"  and  the  trial  proceeded 
before  a  Jury.  While  evidence  was  being  tak- 
en, certain  questions  put  to  plaintiff's  witness 
by  counsel  for  appellant  were  objected  to  by 
plaintiff  on  the  ground  that  the  evidence 
sought  to  be  elicited  was  Irrelevant  because 
the  defendants  were  alleged  to  have  been 
partners  when  the  debt  sued  for  was  creat- 
ed, and  to  have  Incurred  It  as  such,  and,  as 
there  was  no  denial  of  such  partnership  under 
oath,  testimony '  must  be  restricted  to  the 
questions  whether  or  not  the  account  sued  on 
was  correct  and  whether  or  not  the  money 
was  advanced  to  Wangemann  for  use  In  the 
business  alleged  to  have  been  conducted  by 
the  partnership,  or,  in  other  words,  for  the 
purposes  of  the  alleged  partnership.  The 
court  sustained  this  objection,  and  through- 
out the  trial  restricted  the  evidence  to  the 
Issues  mentioned,  and  excluded  evidence  of- 
fered by  defendants  to  disprove  the  allega- 
tions in  the  petition  charging  liability  on  the 
part  of  Kessler  for  the  money.  When  the 
court  held  that  the  petition  sufficiently  al- 
leged partnership,  defendants  promptly,  both 
orally  and  In  writing,  stated  that  they  had 
been  misled  and  deceived  by  the  allegations 
of  the  petition,  and  were  surprised  by  the  rul- 
ing of  the  court  upon  such  allegations,  and 
asked  leave  to  withdraw  their  announcement 
and  to  file  a  sworn  denial  of  partnership,  at- 
taching such  denial  to  their  motion.  This 
was  refused  by  the  court  and  the  trial  was 
proceeded  with,  defendants  not  being  allow- 
ed, although  they  offered  to  do  so,  to  con- 
trovert their  liability,  except  as  above  Indi- 
cated. In  their  motion  for  a  new  trial  de- 
fendants brought  in  review  the  matters  stat- 
ed, and  sought  another  trial  on  the  ground 
that  they  had  been  surprised  by  the  state  of 
the  pleadings  and  the  ruling  of  the  court 
thereon,  and  that  injustice  had  been  done 
them.  The  record  shows  conclusively  that 
the  Judgment  against  Kessler  Is  based  solely 
upon  the  assumption  of  the  alleged  partner- 
ship. The  court  below,  in  allowing  the  bill 
of  exceptions  taken  to  his  ruling,  states  as 
his  reasons  tor  refusing  to  defendants  leave 
to  withdraw  announcement  and  amend  plead- 
ings, in  substance,  that  the  petition  had  beep 
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on  file,  and  Its  contents  known  to  defendants, 
since  December  4,  1897,  while  the  trial  was 
In  June,  1888;  the  facts  as  to  partnership 
were  as  well  known  to  defendants  before  as 
after  the  trial;  the  filing  of  a  sworn  denial 
would  have  introduced  a  new  Issue;  the 
amendment  was  not  necessary  to  the  ends  of 
Justice,  there  being  no  meritorious  defense 
shown,  and  the  court  not  believing  that  there 
was  any,  because  the  court  had  Just  tried  an- 
other case  Involving  the  failure  of  Wange- 
mann, in  which  he  had  made  a  transfer  of 
his  property  to  Kessler,  as  alleged  in  the  pe- 
tition In  this  case,  and  the  court  believed  such 
transfer  was  made  to  defraud  creditors;  that, 
while  the  issue  of  partnership  was  not  in- 
volved in  the  other  case,  there  were  many 
circumstances  tending  to  show  its  existence. 

The  petition  In  the  case  covers,  with  Its 
allegations,  24  pages  of  the  transcript  On 
the  twentieth  page  occurs  this  paragraph: 
"Plaintiff  further  alleges  that  at  the  time  of 
the  creation  of  the  debt  herein  sued  on  that 
said  cotton  and  mercantile  businesses  were 
conducted  by  defendants  under  the  name  of 
said  Wangemann,  and  they  both  shared  in 
the  profits  and  losses  of  said  businesses." 
This  is  the  part  which  was  held  to  allege  a 
partnership.  The  portions  of  the  petition  pre- 
ceding it  contain  elaborate  allegations  by 
which  it  is  sought  to  charge  Kessler  with  lia- 
bility for  money  advanced  to  Wangemann 
with  which  to  buy  cotton,  by  reason  of  his 
having  introduced  Wangemann  to  plaintiff, 
and  vouched  for  his  solvency  and  reliability; 
of  the  existence  of  an  understanding,  custom, 
and  course  of  dealing  by  which  Wangemann 
was  to  devote  the  money  advanced  to  the  pur- 
chase of  cotton,  which  was  to  be  sold,  and 
the  proceeds,  as  realized,  turned  over  to  plain- 
tiff; of  the  fact  that  Wangemann  had  fraud- 
ulently overdrawn  his  account  to  the  amount 
of  about  $12,000,  purchased  200  bales  of  cot- 
ton with  part  of  it,  and  used  the  balance; 
and  of  the  fact  that  Wangemann  had  then 
conveyed  the  cotton  as  well  as  all  his  other 
property,  to  Kessler  for  the  purpose  of  de- 
frauding plaintiff,— knowledge  on  Kessler's 
part  of  all  these  facts  being  averred.  Under 
these  tacts  plaintiff  claimed  that  the  cotton 
was  charged  with  a  lien  or  trust  in  its  favor, 
and  that  Kessler,  under  all  of  the  facts  al- 
leged, should  be  held  liable.  The  parts  of  the 
petition  following  the  paragraph  above  set 
out  also  seek  to  charge  Kessler  with  liability 
for  the  money  alleged  to  have  been  obtained 
by  Wangemann  upon  elaborate  allegations  of 
fraud  and  deception  practiced  by  them. 
There  is  nowhere  in  the  petition,  except  in  the 
paragraph  quoted,  a  suggestion  of  the  exist- 
ence of  a  partnership,  or  the  extension  of 
credit  to  a  partnership,  or  the  advancing  of 
money  to  Wangemann  upon  Kessler's  credit, 
beyond  the  allegation  of  the  advancement  to 
Wangemann  on  faith  of  Kessler's  recom- 
mendation of  him.  We  should  state  further 
that  the  allegations  of  the  first  part  of  the 
petition  show  that  for  several  rears,  and  dur- 


ing the  period  in  which  the  indebtedness  in 
question  was  created,  Wangemann  was  en- 
gaged in  the  mercantile  and  cotton-buying 
business,  and  that  plaintiff  advanced  him  the 
money  for  use  in  the  latter. 

The  first  question  which  arises  is  whether 
or  not  the  petition  alleges  the  existence  of  a 
partnership  between  Wangemann  and  Kessler. 
There  is  nowhere  a  direct  allegation  that  they 
were  partners  or  members  of  a  firm.  It  Is 
charged  that  they  conducted  the  business  un- 
der the  name  of  Wangemann,  and  shared  In 
the  profits  and  losses  arising.  To  constitute 
a  partnership  an  agreement,  express  or  Im- 
plied, is  essential.  There  Is  here  no  positive 
allegation  of  the  existence  of  such  agreement 
The  averment  that  they  shared  the  profits 
and  losses  might  be  true  without  the  existence 
of  an  agreement  or  understanding  by  which 
they  became  partners.  Such  sharing  might 
take  place  without  any  agreement  or  partner- 
ship. The  allegation  is  undoubtedly  defective 
in  that  it  fails  to  allege  directly  and  positively 
the  existence  of  the  partnership,  or,  otherwise, 
all  of  the  facts  essential  to  constitute  it.  The 
facts  stated,  If  proven,  would  be  sufficient 
prima  facie,  to  raise  an  Inference  of  the  ex- 
istence of  the  partnership,  because  from  them 
the  agreement  would  be  inferred.  But  In 
pleading,  the  fact  to  be  established  should  be 
directly  averred,  and  not  merely  suggested  as 
an  Inference  from  other  facts  stated.  Such 
pleading  Is  especially  bad  when  the  essential 
fact  not  Btated  Is  not  necessarily  to  be  in- 
ferred from  those  which  are  stated. 

Another  objection  to  the  petition  is  that  it 
does  not  positively  and  directly  aver  a  part- 
nership liability.  If  the  partnership  were  suf- 
ficiently averred,  the  other  facts  might  be  col- 
lated from  different  parts  of  the  voluminous 
pleading;  but  it  Is  only  In  this  way  that  a 
case  against  the  partnership  can  be  deduced 
from  It  There  being  no  allegation  of  exten- 
sion of  credit  to  a  partnership,  or  to  Wange- 
mann and  Kessler  Jointly,  such  fact  is  to  be 
learned  only  by  inference  from  the  allegation 
that  the  money  was  furnished  to  Wange- 
mann for  use  in  the  cotton  business.  But 
that  allegation  Is  found  only  In  connection 
with  others  showing  extension  of  credit  to 
Wangemann,  and  seeking  to  hold  Kessler  re- 
sponsible on  account  of  facts  other  than  part- 
nership. A  defendant  when  called  upon  to 
answer  a  petition,  ought  not  to  be  expected  to 
take  alleged  facts  out  of  their  natural  and 
stated  connection,  and,  at  his  peril,  to*  make 
every  possible  combination  of  which  they  are 
susceptible,  but  which  the  form  and  substance 
of  the  allegations  do  not  naturally  suggest. 
The  facts  upon  which  the  plaintiff  relies  to 
show  his  right  should  be  plainly,  simply,  and 
directly  stated.  Railway  v.  Baylies,  62  Tex. 
578.  It  might  be  conceded,  for  the  purposes 
of  this  case,  that  all  of  the  facts  essential  to 
show  that  the  defendants  were  partners,  and 
were  liable  as  such,  can  be  gleaned  from  the 
petition;  but  it  must  also  be  conceded,  we 
think,  that  they  are  stated  In  an  unusual  and 
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disconnected  manner,  and  In  language  not 
generally  employed  in  such  pleadings  for  such 
purposes.  Upon  reading  the  petition,  its  al- 
legations do  not  plainly  and  naturally  suggest 
to  the  mind  the  idea  that  a  partnership  is  al- 
leged, but  rather  tend  to  lead  it  away  from 
such  conception.  It  may  be  that  a  petition 
which  only  alleged  a  partnership,  as  does  the 
paragraph  above  quoted,  but  which,  In  con- 
nection with  it,  alleged  other  facts  to  show  a 
partnership  liability,  and  prayed  for  the  ap- 
propriate judgment,  would  be  held  sufficient 
on  general  demurrer,  or  to  support  a  judg- 
ment, as  well  as  to  require  a  denial  under 
oath.  But  this  petition  must  be  considered 
as  a  whole,  and  is  not,  we  thiuk,  so  construct- 
ed as  to  give  to  defendants  that  direct  and  un- 
.  equivocal  notice  of  the  purpose  to  hold  them 
as  partners  which  is  essential  to  impose  upon 
them  the  burden  of  denying  under  oath  the 
fact  of  partnership.  In  order  to  have  such 
effect,  the  petition  ought  certainly  to  be  rea- 
sonably sufficient  by  its  averments,  when  in- 
terpreted according  to  their  plain  and  natural 
Import,  to  apprise  defendant  of  the  fact  that 
a  partnership  Is  charged.  This  one  does  not, 
In  our  opinion,  meet  this  requirement.  It  was 
calculated  to  mislead,  and  did  mislead,  the  de- 
fendants. But  if  It  were  assumed  that  the 
petition,  when  properly  construed  after  a  criti- 
cal examination  of  all  its  allegations,  was  suf- 
ficient to  charge  partnership,  still  we  think 
the  court  should  have  granted  such  relief  to 
appellant  as  would  have  enabled  him  to  obtain 
a  hearing  upon  the  defenses  which  he  sought 
to  make.  By  the  ruling  made  he  was  cut  off 
from  this.  If  this  resulted  from  an  error  of 
his  counsel  which  was  inexcusable,  he  has  no 
Just  cause  of  complaint.  But  we  think  it  can- 
not be  said  that  the  oversight  was  an  inex- 
cusable or  unnatural  one.  It  was  a  conse- 
quence very  likely  to  result  from  the  char- 
acter of  the  petition.  The  fact  that  the  filing 
of  the  proposed  plea  would  have  Introduced  a 
new  Issue  was  not  an  insuperable  objection. 
The  case  could  have  been  delayed  or  continued 
to  give  all  parties  proper  opportunity  to  pre- 
pare to  meet  the  issue  raised.  The  statute  on 
the  subject  of  amendment  of  pleadings  does 
not  prohibit  such  a  course.  The  court  has  full 
power  to  set  aside  announcements  for  trial, 
and  grant  continuances  or  new  trials,  when  a 
party  has  been  deprived  of  a  proper  hearing 
of  his  defenses  by  an  unforeseen  condition 
arising  without  his  fault.  One  or  the  other  of 
these  things  should,  we  think,  have  been  done 
here.  Nor  Is  the  fact  that  the  defendants,  be- 
fore announcing,  knew  the  facts  as  to  part- 
nership an  answer.  They  did  not  know  that 
a  partnership  was  claimed.  Nor  can  it  be 
said  that  justice  has  been  attained;  for  Koss- 
ler  has  not  been  heard  upon  any  of  the  de- 
fenses which  he  sought,  both  by  pleadings  and 
the  offer  of  evidence,  to  make.  The  facts 
shown  in  the  other  case  referred  to  cannot  be 
employed  to  support  this  judgment,  even  if 
they  were  sufficient  for  that  purpose.  Since 
t-he  petition  was  not  such  as  to  naturally  call 


defendants'  attention  to  the  effort  to  hold 
them  as  partners,  and  since  they  were  in  fact 
misled  and  surprised  thereby,  and  Kessler 
was  deprived  of  a  hearing  upon  the  facts  al- 
leged against  him,  we  think  the  court  should 
have  allowed  the  withdrawal  of  announce- 
ment and  the  amendment  of  pleading,  and 
have  made  such  orders  for  the  continuance 
or  further  trial  of  the  case  as  fairness  to  both 
parties  demanded;  and,  having  refused  to  do 
this,  should  have  granted  a  new  trial.  Re- 
versed and  remanded. 


STRAUSS  et  al.  v.  WHITE. 

(Supreme  Court  of  Arkansas.    Feb.  4,  1890.) 

Vendob  and  Puecuaseb — Possession  bt  Vendkj 
—  Notice  to  Creditobs  —  Bond  fob  Title  — 
Alienable  Estates — Pbopebty  Subject  to  Exe- 
cution. 

L  Possession  of  land  by  one  holding  under  » 
bond  for  a  title  is  notice  to  the  obligor's  cred- 
itors of  the  obligee's  title,  and  makes  the  re- 
cording of  the  bond  unnecessary. 

2.  A  vendee  of  land,  holding  a  bond  for  a  ti- 
tle, after  having  paid  a  part  of  the  price,  has 
a  beneficial  estate,  which  is  descendible  by  in- 
heritance, and  alienable  by  will,  precisely  as  if 
it  were  an  absolute  estate  of  inheritance. 

3.  The  interest  of  a  vendor  in  lands,  after 
having  given  a  bond  for  a  title  on  the  receipt  of 
a  part  of  the  price,  is  not  vendible  under  exe- 
cution. 

Appeal  from  Jefferson  chancery  court; 
James  P.  Robinson,  Chancellor. 

Ejectment  by  Robert  L.  White  against 
Abraham  Strauss  and  another.  Decree  for 
plaintiff,  and  defendants  appeal.  Reversed. 

N.  T.  White,  for  appellants.  J.  M.  &  J.  G. 
Taylor,  for  appellee. 

BATTLE,  J.  Robert  L.  White  Instituted  an 
action  of  ejectment  against  Abraham  Strauss 
and  Henry  Charles  to  recover  the  possession 
of  a  certain  tract  of  land,  which  is  described 
in  his  complaint.  All  parties  claim  to  have 
acquired  title  to  the  land  through  Isoin  Jones. 
Plaintiff  aUeges  that  Prank  Tomlinson  recov- 
ered judgment  against  him;  that  an  execution 
was  issued  on  the  same;  that  the  land  in  con- 
troversy was  levied  upon  and  sold,  as  his 
property,  under  the  execution,  on  the  1st  day 
of  November,  1881,  to  Prank  Tomlinson,  and 
was  conveyed  to  him  by  the  sheriff,  who  made 
the  sale,  on  the  0th  day  of  November,  1882: 
that  he  (plaintiff)  recovered  a  judgment 
against  Frank  Tomlinson  in  the  circuit  court 
of  the  United  States  "for  the  Eastern  district 
of  Arkansas  on  the  24th  of  October,  1883;  that 
he  caused  an  execution  to  be  issued  upon  this 
judgment;  that  the  marshal  to  whom  it  was 
directed  levied  upon  the  land  in  controversy, 
as  the  property  of  Tomlinson,  to  satisfy  It,  on 
the  24th  of  August,  1886,  and  sold  the  same 
to  the  plaintiff  on  the  23d  of  September,  1SS6, 
and  on  the  19th  of  October,  1887,  conveyed 
the  land  to  the  purchaser. 

The  defendants  claim  title  and  hold  posses- 
sion under  a  sale  of  the  laud  under  an  execu- 
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Hon  Issued  npon  a  judgment  recovered  by 
James  Hancock  &  Co.  against  Frank  Tomlin- 
eon;  a  mortgage  executed  by  Isom  Jones  to 
Sam  Berlin  on  the  7th  of  February,  1880;  a 
deed  of  mortgage  executed  by  Isom  Jones  to 
H.  Strauss  on  the  81st  of  March,  1881;  a 
deed  executed  by  Isom  Jones  to  Abraham 
Strauss  on  the  26th  of  October,  1882;  a  deed 
executed  by  M.  L.  Bell  to  Abraham  Strauss  on 
the  23d  of  June,  1886;  and  a  bond  for  title 
executed  by  Frank  Tomlinson  to  Henry 
Charles  on  the  14th  of  April,  1883. 

It  will  be  unnecessary  to  relate  or  consider 
the  evidence  as  to  the  muniments  of  title  un- 
der which  the  defendants  claim,  except  the 
bond  for  title.  The  fact  that  they  claim  under 
many  deeds  does  not  make  it  necessary  for 
them  to  sustain  their  claim  under  each  and 
all  of  them.  They  had  the  right  to  strengthen 
their  title  by  the  purchase  of  conflicting 
claims,  and  can  defeat  the  recovery  of  the  land 
hy  the  plaintiff  if  any  of  them  shows  that 
he  is  not  entitled  to  the  possession. 

The  plaintiff  recovered  judgment  against 
Frank  Tomlinson  on  the  24th  of  October, 
1883.  Prior  to  that  day,  on  the  14th  of  April, 
1883,  Frank  Tomlinson,  by  his  bond  for  title, 
sold  the  land  to  Henry  Charles  for  the  sum 
of  $200,  received  $30  of  this  amount,  and 
agreed  to  convey  the  land  to  him  when  the 
remainder  of  the  $200  was  paid.  Charles  took 
possession,  and  was  in  possession,  cultivating 
the  land,  at  and  before  plaintiff  recovered  a 
Judgment  against  Tomlinson.  This  possession 
was  notice  to  plaintiff  of  the  title  or  claim  un- 
der which  Charles  held,  and  relieved  him  of 
the  necessity  of  filing  his  bond  for  record  In 
order  to  protect  himself  against  plaintiff's 
claim. 

Abraham  Strauss  purchased  Charles'  Inter- 
est in  the  land,  and  received  from  him  the 
bond  executed  by  Tomlinson,  and  no  other 
evidence  of  title,  and  took  possession  of  the 
land.  He  has  since  died,  and  his  heirs,  who 
have  been  made  defendants,  claim  the  land  in 
his  right.   Can  they  hold  It? 

It  has  been  uniformly  held  by  this  court 
that  when  the  owner  sells  land,  "takes  the 
notes  of  the  vendee  for  the  purchase  money, 
and  executes  to  him  a  bond  for  title,  the 
effect  of  the  contract  is  to  create  a  mortgage 
in  favor  of  the  vendor  upon  the  land  to  secure 
the  purchase  money,  subject  to  all  the  essen- 
tial incidents  of  a  mortgage,  as  effectually  as 
if  the  vendor  had  conveyed  the  land  by  an 
absolute  deed  to  the  vendee,  and  taken  a  mort- 
gage back  to  secure  the  purchase  money." 
Smith  v.  Boblnson,  13  Ark.  533;  Lewis  v, 
Boskins,  27  Ark.  61;  Holman  v.  Patterson's 
Heirs,  29  Ark.  357;  McConnell  v.  Beattie.  34 
Ark.  113;  Harris  v.  King,  16  Ark.  126;  Moore 
v.  Anders,  14  Ark.  633.  "It  follows,  then," 
says  the  court  In  Hardy  v.  Heard,  15  Ark. 
188,  "that  the  vendee,  In  analogy  to  the  mort- 
gagor, Is  the  owner  of  an  equity  of  redemp- 
tion, and  that  this  is  the  real  and  beneficial 
estate,  which  Is  descendible  by  inheritance, 
divlsable  by  will,  and  alienable  by  deed,  pre- 
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cisely  as  If  it  were  an  absolute  estate  of  In- 
heritance at  law  (4  Kent,  Comm.  59,  160),— 
subject,  of  course,  to  the  rights  of  the  vendor." 
This  court  has  also-  declared  that,  a  mortgage 
being  a  mere  security  for  a  debt,  the  interest 
of  the  mortgagee  is  not  vendible  under  execu- 
tion. State  v.  Lawson,  6  Ark.  269;  Trapnall's 
Adm'x  v.  Bank,  18  Ark.  61;  Meadow  v.  Wise, 
41  Ark.  286;  Harman  v.  May,  40  Ark.  149.  It 
is  therefore  plain  that  plaintiff,  White,  ac- 
quired no  right  or  title  to  the  land  In  con- 
troversy by  his  purchase,  and  consequently 
no  right  to  the  possession  thereof.  Chisholm 
v.  Andrews,  67  Miss.  686;  Taylor  v.  Lowen- 
stein,  50  Miss.  282.  As  he  can  recover  only 
upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  his  adversary's,  the  de- 
fendants  are  entitled  to  hold  the  land,  they 
being  In  possession. 

The  decree  of  the  chancery  court  is  there- 
fore reversed,  and  the  cause  is  remanded,  with 
directions  to  the  court  to  enter  a  decree  to 
accordance  with  this  opinion. 


BLEVINS  v.  CASE. 

(Supreme  Court  of  Arkansas.   April  22,  1899.) 

Bali  of  Decedent's  Land  —  Demand  —  Pee 
sumptions. 

The  statement  of  an  administrator,  suing 
to  enjoin  a  sale  of  land  to  pay  a  debt  under  or-, 
der  of  the  probate  court,  that  the  creditor  did 
not  make  a  legal  demand  of  the  administrator 
to  petition  the  court  to  sell,  as  required  by  law, 
without  stating  the  facts  showing  that  the  de- 
mand, if  made,  was  not  legal,  is  insufficient  to 
overcome  the  presumption  that  the  court  acted 
within  its  jurisdiction. 

Appeal  from  circuit  court,  Cleburne  county; 
Brice  B.  HudglnS,  Judge. 

Action  by  J.  W.  Blevins,  as  administrator, 
against  R.  B,  Case.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

This  was  a  suit  to  enjoin  the  sale  of  cer- 
tain lands  ordered  by  the  probate  court  of 
Cleburne  county  for  the  payment  of  a  certain 
claim  which  had  been  allowed  by  said  court. 
It  appears  from  the  record  that  the  appellant 
was  appointed  administrator  d.  b.  n.  on  the 
28th  day  of  December,  1883;  that  the  claim 
was  allowed  by  the  probate  court  In  October, 
1886.  The  order  of  the  probate  court  direct- 
ing sale  of  lands  to  pay  said  claim  was  made 
on  the  21st  day  of  July,  1896.  The  appellant, 
In  his  suit  to  enjoin,  set  up,  inter  alia,  that 
the  claim  allowed  by  the  probate  court  was 
pretended  and  fraudulent,  and  he  alleged  va- 
rious reasons  why  it  was  simulated  and 
fraudulent,  and  should  not  have  been  allowed 
by  the  probate  court,  none  of  which  we 
deem  it  necessary  to  mention.  He  alleged 
that  he  knew  nothing  about  the  pretended 
claim  until  after  .the  institution  of  proceed- 
ings by  the  appellee  for  the  sale  of  the  land. 
He  further  alleged  that  the  appellee,  Case, 
was  not  a  creditor,  nor  the  owner  of  said 
claim  by  assignment  of  it  to  him;  that  he 
(Case)  never  made  legal  demand  to  him,  as 
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administrator  of  said  estate,  to  petition  the 
probate  court  for  an  order  to  sell  lands  be- 
longing to  the  estate  for  the  payment  of 
debts.  He  sets  up  that  the  petition  of  Case 
to  the  probate  court  for  the  sale  of  lands  was 
not  properly  verified.  He  says  that  Case  is 
estopped  by  delay,  laches,  and  neglect  to  pur- 
sue his  remedy  for  the  allowance  and  collec- 
tion of  said  pretended  claim.  He  prays  that 
the  Judgment  of  allowance  be  vacated  and 
quashed,  and  that  restraining  order  Issue  re- 
straining him  from  the  enforcement  or  at- 
tempt to  enforce  the  said  order  of  the  pro- 
bate court  for  the  sale  of  the  lands.  Demur- 
rer to  the  complaint  was  overruled.  The 
answer  denied  all  the  allegations  of  the  com- 
plaint, and  says:  "If  such  order  of  sale  by 
the  probate  court  Is  prejudicial  to  plaintiff, 
he  has  an  adequate  remedy  at  law,  and  is  not 
entitled  to  the  determination  which  he  seeks 
here."  The  chancellor  found  "that  there  was 
no  fraud  proved  by  the  plaintiff  in  procuring 
the  order  of  allowance  of  the  claim  upon 
which  the  order  of  sale  In  the  said  probate 
court  was  based;  that  the  defendant  has 
been  and  is  guilty  of  laches  in  the  prosecu- 
tion of  his  said  claim  in  the  said  probate 
court,  so  far  as  is  shown  in  this  cause;  and 
it  appearing,  also,  to  the  court  that  pending 
on  the  law  side  of  this  court  is  a  suit  be- 
tween .the  parties  hereto,  on  appeal  from  the 
•  probate  court  of  this  county,  involving  the 
issues  in  this  cause,  and  the  court  being  of 
the  opinion  that  laches  may  be  pleaded  in  a 
court  at  law,  doth,  upon  the  whole,  find  for 
the  defendant."  The  court  thereupon  dis- 
missed the  plaintiff's  complaint  for  the  want 
of  equity. 

Ben  Isbell,  for  appellant 

WOOD,  J.  (after  stating  the  facts).  We 
will  not  undertake  to  set  out  the  evidence, 
but  we  are  of  the  opinion  that  the  court  was 
correct  in  finding  that  there  was  no  fraud  in 
procuring  the  order  of  allowance  of  the  claim 
upon  which  the  order  of  sale  was  founded. 
If  It  be  true,  as  appellant  alleges,  that  appel- 
lee did  not  demand  of  him,  in  writing,  as  the 
personal  representative  of  Gresham,  deceas- 
ed, 60  days  before  the  next  term  of  the  pro- 
bate court,  to  present  his  petition  praying  for 
an  order  to  sell  the  lands  belonging  to  the 
Intestate,  as  required  by  law,  then  the  court 
might  have  been  without  jurisdiction  to  make 
the  order.  The  probate  court  is  a  court  of' 
superior  jurisdiction.  Borden  v.  State,  11 
Ark.  519;  Ex  parte  Marr,  12  Ark.  84;  Mont- 
gomery r.  Johnson,  31  Ark.  74;  Apel  v.  Kel- 
sey,  52  Ark.  341,  12  S.  W.  703;  Alexander  v. 
Hardin,  54  Ark.  480,  16  S.  W.  264.  It  has 
exclusive  jurisdiction  of  the  payment  of 
claims  against  the  estate  of  deceased  persons. 
Hornor  v.  Hanks,  22  Ark.  572.  Where  a 
court  of  general  jurisdiction  acts  within  the 
scope  of  its  general  powers,  Its  judgments 
will  be  presumed  to  be  in  accordance  with  Its 
jurisdiction.    The  evidence  was  not  legally 


sufficient  to  overcome  this  presumption.  The 
appellant  simply  says  that  he  did  not  have 
legal  notice,  thus  virtually  admitting  that  he 
did  have  notice.  But  he  does  not  show  that 
it  was  not  legal.  That  was  a  question  for 
the  court  The  appellant's  ipse  dixit  that  the 
notice  was  not  legal  would  not  make  It  so. 
Affirmed. 


ROBINSON  v.  DAVIS  et  al 

(Supreme  Court  of  Arkansas.   April  29,  1899.) 

Jtogmbhtb  —  Vacating  —  Gbovkdb  —  Sobfbisx  — 
Nbwlt-Disoovbjbed  Evidbnoh— Peti- 
tion— Amendment. 

1.  A  party  seeking  to  set  aside  a  judgment 
cannot  complain  that  he  was  surprised  by  evi- 
dence produced  at  the  trial,  unless  he  asked  for 
a  continuance  to  procure  testimony  to  meet  it. 

2.  A  petition,  on  the  ground  of  newly-discov- 
ered evidence,  to  vacate  a  judgment  declar- 
ing a  tax  title  invalid  because  the  levy  was 
excessive,  showed  that  the  trial  was  had  in  a 
county  other  than  the  one  In  which  the  tax  rec- 
ords were  kept,  and  that  the  judgment  was 
based  on  a  certified  copy  of  the  sale  of  the 
lands,  which  showed  the  assessed  valuation  of 
the  premises  for  the  year  in  question  to  be  less 
than  it  really  was,  thereby  making  the  levy 
appear  excessive,  when  in  fact  it  was  correct, 
as  would  appear  from  the  tax  book  and  assess- 
ment list  for  that  year,  which  at  the  time  of  the 
trial  were  in  the  other  county,  so  that  petitioner 
had  no  means  of  obviating  the  surprise  caused 
by  the  production  of  the  erroneous  copy  of  the 
sale.  The  petition  did  not  show  that  petitioner 
had  no  notice  of  the  condition  of  the  record  on 
which  the  claim  that  the  deed  was  invalid  wag 
based.  Had,  that  an  order  sustaining  a  demur- 
rer to  the  petition  would  be  affirmed,  with  leave 
to  amend  the  petition  so  as  to  show  that  peti- 
tioner was  not  at  fault  In  not  having  the  rec- 
ords showing  the  levy  to  be  correct  at  the  trial. 

Appeal  from  circuit  court  Drew  county; 
Marcus  L.  Hawkins,  Judge. 

Ejectment  by  Joe  Davis  and  another  against 
Nancy  Robinson.  From  an  order  sustaining 
a  demurrer  to  defendant's  petition  to  vacate 
the  judgment,  defendant  appeals.  Remand- 
ed, with  leave  to  amend. 

W.  B.  Streett  for  appellant  3.  C.  Oonner- 
ly,  for  appellees. 

HUGHES,  J.  Joe  Davis,  one  of  the  appel- 
lees, brought  this  suit  In  ejectment  against 
Nancy  Robinson,  in  the  circuit  court  of  Chicot 
county,  to  recover  the  N.  E.  %  of  section  17, 
in  township  16  S.,  and  range  1  W.,  situate  in 
said  county  of  Chicot  Judgment  by  default 
was  rendered  for  the  plaintiff.  This  Judg- 
ment was  set  aside,  and  a  new  trial  was 
granted.  The  Sunny  Side  Lumber  Company 
purchased  the  land  of  Joe  Davis  pending  the 
litigation,  and,  upon  its  application,  was 
made  a  party  plaintiff  to  the  suit  and  ob- 
tained a  change  of  venue  to  the  county  of 
Drew,  where  the  circuit  court  on  trial  of  the 
cause,  found  for  the  plaintiff,  and  rendered 
judgment  accordingly.  Before  the  next  term 
of  the  court  thereafter,  the  appellant  (defend- 
ant below)  filed  her  petition,  under  sections 
4197,  5843,  Sand.  &  H.  Dig.,  to  vacate  this 
judgment;  alleging  surprise  in  the  trial,  and 
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unavoidable  casualty,  brought  about  by  the 
plaintiff  in  the  suit  preventing  the  defendant 
from  making  proper  defense,  and  for  newly- 
discovered  evidence,  not  before  obtainable. 
The  court  sustained  a  demurrer  to  this  peti- 
tion, but  grafted  the  defendant  leave  to 
amend,  which  the  defendant  failed  to  do,  and 
appealed  to  this  court. 

In  the  suit  In  ejectment  the  appellant  relied 
upon  a  donation  deed  by  the  commissioner  of 
state  lands,  founded  on  a  forfeiture  of  said 
land  to  the  state  for  the  taxes  of  1873,  1874, 
and  1875.  The  court  found  upon  the  trial 
that  the  forfeiture  was  void  for  the  reasons, 
as  stated  In  the  opinion  of  the  court,  that  the 
land  was  sold  for  taxes  three  times  in  one 
day  (for  taxes  of  1873,  1874,  and  1875);  that 
the  land  was  sold  for  an  illegal  levee  tax; 
that  the  land  was  sold  for  an  excessive  school 
tax  for  the  year  1873.  It  seems  that  the 
ground  that  the  land  was  sold  for  an  Illegal 
levee  tax  Is  abandoned.  We  are  of  the  opin- 
ion that  It  does  not  appear  that  the  land  was 
sold  for  taxes  three  times  in  one  day.  If  it 
had  been,  it  Is  a  question  whether  the  sale 
would  be  void  on  this  account.  But  this 
question  is  not  before  us,  as  there  is  no  ap- 
peal from  that  Judgment.  In  his  attack  on 
the  tax  title  of  the  appellant  the  appellee  In- 
troduced in  evidence  the  certified  copy  of  the 
delinquent  list  from  which  the  sale  of  the 
land  was  made,  which,  on  Its  face,  shows  that 
the  school  tax  for  the  year  1873,  In  the  dis- 
trict in  which  the  land  lies,  was  extended  on 
an  assessment  of  the  land  at  $669.60,  and 
amounted  to  $4.85.  It  was  also  shown  that 
the  rate  of  school  tax  for  1873  In  that  district 
was  5  mills  on  the  dollar.  It  appeared,  there- 
fore, that  the  land  had  been  sold  for  an  ex- 
cessive district  school  tax  for  1873,  and  this 
rendered  the  sale  void;  and  the  court  so  de- 
clared, which  was,  of  course,  correct 

The  appellant's  petition  to  set  aside  the 
judgment  was,  in  substance,  as  follows: 
"Plaintiff  has  discovered,  since  the  trial  of 
this  cause,  that  the  certified  copy  of  the  sale 
of  said  lands  for  taxes  offered  In  proof  by  de- 
fendants' [appellees  here]  contained  an  error 
in  the  amount  of  the  assessment,  and  upon 
which  the  finding  of  the  court  was  based; 
that  by  a  clerical  error,  or  some  cause  un- 
known to  plaintiff,  Robinson,  the  valuation 
of  said  lands,  as  shown  by  the  exhibit  then 
produced,  was  made  to  read  $669.60,  when  It 
should  be  $969.60;  that  upon  said  erroneous 
valuation  the  whole  tax  appeared  to  be  ex- 
cessive, when,  upon  the  correct  valuation, 
1969.60,  the  extension  of  the  taxes  was  and 
is  correct  and  said  sale  is  not  void  for  ex- 
cessive taxes."  Exhibits  showing  the  above 
statements  to  be  correct  are  filed  with,  and 
referred  to  In,  the  petition.  It  is  further  stat- 
ed in  said  petition  that  "this  cause  being  in 
this  Drew  county  circuit  court  on  change  of 
venue  from  Chicot  county,  where  the  records 
were  kept  she  bad  no  means  of  obviating  the 
surprise  caused  by  the  erroneous  exhibit  of- 
fered in  proof  as  aforesaid,  and  was  misled  by 


the  same  error  that  caused  the  court  to  find 
against  her."  These  allegations,  together 
with  all  others  In  said  petition,  are  admitted 
by  appellant's  demurrer  as  true.  A  duly-cer- 
tified copy  of  the  assessment  of  this  land,  as 
adjusted  by  the  board  of  equalization  of  Chi- 
cot county  for  1873,  exhibited  with  appel- 
lant's petition,  shows  that  for  that  year  1873 
said  land  was  assessed  at  $969.60,  instead  of 
$669.60,  as  shown  by  the  delinquent  list  as 
aforesaid.  And  a  duly-certified  copy  of  the 
tax  book  relating  to  this  land,  exhibited  with 
appellant's  petition,  shows  that  taxes  had 
been  extended  on  this  land  for  1873  on  a  val- 
uation of  $969.60,  as  shown  by  the  assess- 
ment list  for  that  year;  thus  showing  that 
there  was  an  error  In  the  delinquent  list,  in 
showing  the  assessed  valuation  to  be  $669.60, 
whereas  In  fact  it  was  $969.60,  and  that 
therefore,  the  land  was  sold  for  the  correct 
amount  of  school  tax,  which,  at  5  mills  on 
$969.60,  would  be  $4.85.  So  it  appears  the 
facts,  as  they  really  were,  were  not  present- 
ed -to  the  court  which,  had  they  been,  might 
have  secured  for  defendant  a  judgment  But 
the  Judgment  of  the  court  upon  the  evidence 
before  it  was  correct  and  must  be  affirmed. 
The  petition  of  the  appellant  to  vacate  the 
judgment  can  be  considered  only  on  the 
ground  of  newly-discovered  evidence.  If  the 
appellant  was  surprised  on  the  trial,  it  was 
her  duty  to  have  asked  at  once  for  a  postpone- 
ment of  the  trial,  to  enable  her  to  procure  her 
testimony.  This  she  did  not  do,  and  no  ques- 
tion of  surprise  in  the  case  1b  before  this 
court  When  the  demurrer  to  the  appellant's 
petition  was  sustained  in  the  court  below, 
and  she  was  granted  leave  to  amend,  she  de- 
clined to  do  so.  The  petition  does  not  clearly 
state  that  she  had  no  notice  before  the  trial 
of  the  condition  of  the  record  upon  which  the 
appellee  relied  to  show  that  her  title  was 
void.  The  records  were  in  Chicot  county. 
The  trial  was  had  in  Drew  county,  upon 
change  of  venue.  The  question  which  con- 
fronts us  is,  can  this  court  upon  an  affirm- 
ance of  the  judgment  of  the  circuit  court  sus- 
taining a  demurrer,  remand  the  cause,  with 
leave  to  amend?  Amendment  is  always  dis- 
cretionary with  the  court.  Merrick  v.  Avery, 
14  Ark.  380.  It  Is  apparent  that  the  merits  of 
this  controversy  were  not  made  to  appear  to 
the  court  below,  and  that  it  went  off  upon 
an  untrue  presentation  of  the  real  facts  In 
the  case.  It  was  tried  upon  a  part  only  of 
the  record  relating  to  the  forfeiture  of  the 
land  for  nonpayment  of  taxes.  The  record 
was  inconsistent  and  contradictory;  the  de- 
linquent list  and  sale  list  showing  that  the 
land  had  been  assessed  for  1873  at  $669.60, 
and  the  assessment  list  and  tax  book  showed 
the  assessed  valuation  to  be  for  that  year 
$969.60.  It  is  apparent  that  if  the  matter 
stands  as  It  now  does,  the  appellant  is  with- 
out remedy  against  a  Judgment  against  her 
that  deprives  her  of  her  land  for  failure  of 
her  title,  when,  had  the  facts  been  fully  pre- 
sented, her  title  would  not  have  been  dedar 
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ed  Told.  The  appellant's  deed  was  prima  fa- 
cie evidence  of  title  In  her  deed  from  the 
state.  She  may  have  supposed  that  the  rec- 
ord was  regular  and  consistent,  bat  on  the 
trial,  In  a  county  other  than  that  where  the 
records  of  the  tax  sale  were,  It  was  suddenly 
developed  that  the  record  did  not  sustain  her 
deed.  This  showing  by  the  record  Introduced 
was  false,  and  misled  the  court;  but  she  had 
no  means  then  and  there  of  showing  It,  and 
perhaps  did  not  know— which  she  afterwards 
discovered— that  it  was  false.  To  remand  the 
cause,  with  leave  to  appellant  to  amend  her 
petition,  will  not  deprive  the  appellee  of  an 
opportunity  to  present  his  whole  case.  Kir- 
stein  v.  Madden,  38  Cal.  168;  Penny  v.  Van- 
cleef,  1  Hall,  184.  To  allow  an  amendment  Is 
the  rule;  to  refuse,  the  exception.  Tiffany  v. 
Henderson,  67  Iowa,  490, 10  N.  W.  884.  "The 
rules  for  amendment  are  exceedingly  liberal, 
when  justice  will  thereby  be  done,  and  wrong 
prevented."  Church  v.  Holcomb,  45  Mich.  39, 
7  N.  W.  172.  In  this  case  of  Church  v.  Hol- 
comb, Judge  Cooley  delivered  the  opinion  of 
the  court.  The  Judgment  was  affirmed,  and 
the  cause  was  remanded,  with  leave  to 
amend.  See,  also,  Lane  v.  Lane,  87  Ga.  268, 
13  S.  E  335;  CottreU  v.  Watklns,  89  Va.  801, 
17  S.  E  328;  Branch  v.  Knapp,  61  Ga.  616; 
Picquet  v.  City  Council  of  Augusta,  64  Ga. 
616;  Pease  v.  Morgan,  7  Johns.  468;  Mane  v. 
Railway  Co.,  87  Mo.  278.  In  Thatcher  v.  Can- 
dee,  42  N.  Y.  157,  a  demurrer  was  sustained 
to  the  complaint  for  the  want  of  proper  par- 
ties. The  judgment  was  affirmed  In  the  court 
of  appeals,  and  the  cause  was  remanded, 
with  leave  to  amend.  We  think  that  appel- 
lant should  have  an  opportunity  to  show  that 
she  Is  not  at  fault  for  not  having  had  the  rec- 
ord of  the  tax  sale  at  the  trial,  and,  if  not 
in  fault,  that  she  should  have  an  opportunity 
to  present  it,  and  Invoke  the  judgment  of  the 
court  thereon.  Remanded,  with  leave  to 
amend. 


ST.  LOUIS  REFRIGERATOR  &  WOODEN 
GUTTER  CO.  v.  LANGLEY.i 
(Supreme  Court  Of  Arkansas.    July  9,  1898.) 
Public  Lands  —  Title  o»  Stats  —  Tax  Liens  — 
Fo&solosubb — Donation  Deeds — Arras- 
Aoquibed  Title. 

1.  A  state  land  commissioner  has  no  author- 
ity to  issue  a  donation  certificate  to  land  pend- 
ing a  suit  by  the  state  to  foreclose  a  tax  lien 
thereon. 

2.  A  sale  of  land  to  the  state  in  a  suit  to 
foreclose  a  tax  lien  confers  no  title  which  can 
be  conveyed  by  a  donation  deed  until  after  the 
expiration  of  two  years,  during  which  the  title 
is  subject  to  a  right  of  redemption  nnder  Over- 
due Tax  Act  (Laws  1881,  p.  69)  §  11. 

3.  Sand.  &  H.  Dig.  §  699,  making  an  after- 
acquired  title  of  any  "person"  having  executed 
a  deed  purporting  to  convey  a  fee  pass  to  the 
grantee,  does  not  apply  to  conveyances  by  the 
state. 

4.  A  donation  deed  by  the  state  land  commis- 
sioner is  merly  a  quitclaim  conveying  only  such 
title  as  the  state  has  when  it  is  executed. 

i  Rehearing  denied  May  20,  1899. 


Appeal  from  circuit  court,  Clark  county, 
Rufus  D.  Hearn,  Judge. 

Suit  by  T.  J.  Langley  against  the  St  Louis 
Refrigerator  ft  Wooden  Gutter  Company.  De- 
cree for  plaintiff,  and  defendant  appeals.  Re- 
versed, i 

This  suit  was  begun  in  ejectment  for  80  acres 
of  land.  Afterwards  an  amendment  to  the 
complaint  was  filed,  and  the  case,  on  motion 
of  the  plaintiff,  was  transferred  to  chancery, 
where  the  defendant  filed  an  answer,  and  the 
cause  was  heard,  and  decree  rendered,  and 
this  appeal  prosecuted.  The  special  findings 
of  fact  by  the  court  are  full  enough  to  out- 
line the  contention  of  both  parties.  Substan- 
tially they  are  as  follows:  That  the  80  acres 
of  land  In  controversy  was  forfeited,  sold,  and 
duly  certified  to  the  state  for  taxes  of  1873- 
1875.  That  on  May  23,  1882,  the  commission- 
er of  state  lands  granted  to  appellee  a  home- 
stead donation  certificate,  and  on  proper  proof, 
on  October  4, 1833,  executed  to  him  a  donation 
deed  for  said  land,  which  deed  was  recorded 
January  30, 1893.  That  Immediately  after  May 
23,  1882,  appellee  entered  upon  said  lands,  and 
remained,  by  himself  and  his  tenants,  in  the 
actual  and  visible  possession  of  same  until  De- 
cember 1, 1892,  assessing  and  paying  all  taxes 
thereon,  when  appellant  took  possession  there- 
of, claiming  title  by  the  following  chain,  viz.: 
That  on  April  19,  1882,  "an  overdue  tax"  suit 
was  Instituted  in  Clark  county,  In  which  said 
land  was  Included;  that  same  was,  according 
to  law,  by  the  chancery  court,  condemned  to 
be  sold  for  the  taxes  of  1873-1875,  costs,  etc, 
and  under  said  decree  a  sale  was  had  October 
2,  1882,  and  said  land  was  then  sold  to  the 
state  for  the  said  taxes,  costs,  etc.,  due  there- 
on, which  sale  was  duly  confirmed  by  said 
court,  and  afterwards  duly  certified  to  the 
state  land  office;  that  on  June  5,  1886,  the 
state,  by  Its  said  commissioner,  conveyed  by 
"overdue  tax  deed"  said  lands  to  J.  A.  Smith, 
which  deed  was  recorded  .September  3,  1887: 
that  on  September  9,  1887,  said  Smith,  by  his 
warranty  deed,  conveyed  same  to  appellant, 
which  deed  was  recorded  September.  10,  1887. 
That  neither  said  Smith  nor  appellant  had 
any  actual  notice  of  the  claim  of  appellee,  and 
both  were  purchasers  in  good  faith,  for  a  val- 
uable consideration.  The  court  found  as  mat- 
ter of  law  that  appellee's  title  was  prior  and 
superior  to  that  of  appellant;  that  appellee's 
damages  by  reason  of  the  cutting  of  timber 
from  said  land  were  $188.15,  and  for  all  other 
damages  $150;  which  amounts  were  decreed 
to  him,  less  $8.64  for  taxes  paid  by  appellant 
Appellant  excepted,  and  appealed  to  this  court 

J.  H.  Crawford,  for  appellant.  T.  J.  Lang- 
ley,  pro  se. 

WOOD,  J.  (after  stating  the  facts).  1.  Both 
parties  to  this  litigation  deraign  title  from  the 
state,— the  appellant  through  an  overdue  tax 
deed  dated  June  5,  1886,  and  the  appellee 
through  a  donation  deed  dated  October  4, 1883. 
The  question  is,  who  has  the  fee-simple  title? 
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Section  2,  Act  March  12,  1881,  provides  for  the 
filing  of  the  complaint  in  an  overdue  tax  suit, 
and  that  the  clerk  Bhould  enter  on  the  record 
of  the  court  an  order  to  the  effect  that  "all 
persons  having  any  Interest  In  said  lands,  or 
any  of  them,  are  required  to  appear  in  said 
court,  within  forty  days  from  that  date;  then 
and  there  to  show  cause,  if  any  they  can, 
why  a  lien  shall  not  be  declared  on  said  lands 
for  unpa»u  taxes,  and  why  said  lands  should 
not  be  sold  for  non-payment  thereof."  Sec- 
tion 3  provides  for  the  publication  of  said  or- 
der, and  that  "such  publication  shall  be  taken 
to  be  notice  to  all  the  world,"  etc.  Section  6 
provides  for  special  notice  to  the  state  by 
service  of  summons  upon  Its  auditor.  Section 
7  provides  that  "in  all  cases  where  it  shall  be 
made  to  appear  that  the  lands  described  in  the 
complaint  have  been  sold  or  forfeited  to  the 
state,  the  court  shall  enquire  whether  such 
sale  or  forfeiture  was  sufficient  in  law  to  vest 
a  title  In  the  state;  and  If  the  court  finds  that 
no  title  passed  to  the  state  by  virtue  thereof, 
the  court  shall  proceed  in  the  same  manner 
as  if  no  such  forfeiture  had  taken  place,"  etc. 
Section  15  provides  that,  "whenever  a  report 
of  such  commissioner  [the  commissioner  to 
sell]  shall  be  confirmed,  all  objections  to  the 
sale  and  the  proceedings  thereunder  shall  be 
adjudged  in  favor  of  the  validity  thereof,  and 
•  •  •  the  court  shall  order  the  commis- 
sioner making  such  sale  *  *  *  to  execute 
a  deed  to  the  purchaser,  conveying  to  him  the 
land  bought  by  him  In  fee  simple,  and  such 
deed  shall  be  conclusive  against  the  world." 
Laws  1881,  p.  70.  The  state  had  no  title  to 
the  land  in  controversy  at  the  time  the  com- 
missioner issued  his  certificate  of  donation. 
Under  section  7  the  decree  necessarily  deter- 
mines that  at  the  time  of  its  donation  the 
state  had  no  title  In  the  land,  but  only  the 
right  to  enforce  its  lien  for  taxes.  The  state 
had  Instituted  an  action  to  foreclose  this  lien 
prior  to  the  issue  of  the  certificate  of  dona- 
tion to  appellee.  It  follows  that  the  commis- 
sioner of  state  lands  had  no  authority,  prior 
to  the  sale  of  the  land  under  the  overdue  tax 
decree,  to  Issue  a  certificate  of  donation,  and 
same  conferred  upon  the  donee  no  rights 
whatever.  Xor  did  the  state,  at  the  time  the 
donation  deed  was  executed,  have  any  title 
which  the  land  commissioner  had  power  to 
convey.  Her  title  at  that  time  was  Inchoate 
and  incomplete,  being  subject  to  right  of  re- 
demption for  two  years,  as  provided  in  section 
11  of  the  "overdue  tax  act"  Bu0t  is  con- 
tended that,  as  there  was  no  redemption,  and 
the  title  became  perfect  In  the  state  before 
she'  sold  to  appellant's  grantor,  such  title 
should  Inure  to  the  benefit  of  appellee  under 
his  donation  deed.  Undoubtedly,  In  the  deeds 
of  Individuals  that  is  the  law.  Section  690, 
Sand.  &  H.  Dig.,  is  as  follows:  "If  any  per- 
son shall  convey  any  real  estate  by  deed,  pur- 
porting to  convey  the  same  in  fee  simple  ab- 
solute or  any  less  estate,  and  shall  not  at  the 
time  of  such  conveyance  have  the  legal  estate 
in  such  lands,  but  shall  afterwards  acquire 


the  same,  the  legal  or  equitable  estate  after- 
wards acquired  shall  immediately  pass  to  the 
grantee,"  etc  This  statute  is  declaratory  of 
the  doctrine  of  estoppel  which  would  prevail 
in  the  case  of  deeds  executed  by  individuals 
were  there  no  such  statute.  But  it  does  not 
apply  to  conveyances  made  by  the  state.  The  L 
state  is  not  expressly  named,  nor  is  It  in- 
cluded by  necessary  Implication.  Martin  v. 
Itoescb,  57  Ark.  474-476.  21  S.  W.  881.  In 
Casey  v.  Inloes,  1  Gill,  430,  it  is  said:  "The 
doctrine  of  estoppel  does  not  apply  to  a  grant 
from  the  state,  so  as  to  pass  an  after-ac- 
quired title,  and  that  such  grant  passed  only 
the  title  the  state  then  had."  The  donation 
deed  by  the  state  land  commissioner  was  a 
quitclaim,  and  carried  only  such  title  as  the 
state  had  at  the  time  it  was  executed.  At 
this  time  the  state  had  no  perfect  title,  and 
the  commissioner  could  not  convey  any.  This 
court  held,  in  Woodward  v.  Campbell,  39  Ark. 
580.  "that  the  state  will  not  be  estopped  by 
the  unauthorized  acts  of  Its  officers  that  all 
who  deal  with  a  public  agent  must,  at  their 
peril.  Inquire  into  his  real  power  to  bind  his 
principal.  /  As  to  the  statute  of  limitations,  it 
does  not  appear  that  the  court  reached  any 
conclusion  of  law  based  upon  any  findings  of 
fact  as  to  the  statute  of  limitations.  The 
court  simply  found  as  matter  of  law  "that 
appellee's  title  was  prior  and  superior  to  that 
of  appellant,"  showing  that  the  court  only 
passed  upon  the  donation  deed,  and  upon  the 
overdue  tax  deed,  and  pronounced  the  former 
"prior  and  superior"  to  the  latter.  There  is 
nothing  In  the  record,  either  in  the  pleadings 
or  proof,  that  would  justify  us  in  passing  up- 
on the  question  of  limitations  either  of  two  or 
seven  years.  The  court  erred  in  decreeing 
the  donation  deed  of  appellee  prior  and  supe- 
rior to  the  overdue  tax  deed  of  appellant,  and 
for  this  error  the  decree  of  the  dark  chan- 
cery court  is  reversed,  and  remanded,  with 
directions  to  enter  a  decree  for  appellant  ac- 
cording to  this  opinion. 


TUPY  v.  KOCOUREK. 

(Supreme  Court  of  Arkansas.   April  28,  1899.) 

Wabbantt  Dbbd — Aftbr- Acquired  Tttlb— Con- 
BTrnmoNAi.  Law — Contract — Constbuc- 
tion — Sbvebanoi — Rescission. 

1.  Where  one  bought  land  at  a  tax  sale,  and 
conveyed  it  by  warranty  deed,  he,  and  those 
claiming  under  him  by  a  subsequent  conveyance, 
can  acquire  no  rights,  as  against  his  first  gran- 
tee, by  a  subsequent  confirmation  of  the  sale 
and  execution  of  the  tax  deed  to  him,  based 
on  the  mistaken  assumption  that  he  had  not 
conveyed. 

2.  The  act  of  1879,  "to  provide  for  the  re- 
demption of  delinquent  lands,"  is  unconstitu- 
tional, and  deeds  made  under  it  are  void. 

3.  A  contract  calling  for  a  warranty  deed) 
means  a  perfect  title  to  the  purchaser. 

4.  A  contract  for  the  purchase  of  two  sepa- 
rate quarters  of  land  cannot  be  severed,  and, 
unless  title  to  both  can  be  given,  the  purchaser 
is  entitled  to  rescission. 
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Appeal  from  circuit  court,  Prairie  county; 
Jamea  S.  Thomas,  Judge. 

Suit  by  John  Kocourek  against  Joseph 
Tupy.  From  a  decree  in  favor  of  plaintiff, 
defendant  appeals.  Reversed. 

Eugene  Lankford,  for  appellant  J.  H.  Har- 
rod  and  Thweatt  &  Atkins,  for  appellee. 

WOOD,  J.  This  suit  is  upon  a  promis- 
sory note  for  $1,380  made  by  Tupy  to  Ko- 
courek as  part  of  the  purchase  price  for  the  S. 
W.  %  of  section  13,  and  the  S.  W.  %  of  sec- 
tion 5,  township  1  N.,  range  S  W.,  in  Prairie 
county,  Ark.  It  is  alleged  that  Kocourek 
owned  the  S.  W.  %  of  section  IS,  and  his  wife, 
Anna,  the  S.  W.  %  of  section  5.  Upon  the 
payment  of  the  note,  Kocourek  and  his  wife 
were  to  execute  warranty  deeds  to  the  lands 
mentioned.  When  the  note  was  due,  January 
1,  1895,  Kocourek  and  his  wife  made  war- 
ranty deeds,  tendered  them  to  Tupy,  and  de- 
manded payment  of  the  note,  which  was  re- 
fused, and  this  suit  followed. 

The  answer  set  up  no  title  in  Kocourek  to 
S.  W.  %  of  section  13,  nor  in  Mrs.  Kocourek  to 
the  E.  %  of  S.  W.  %  of  section  6.  The  chan- 
cellor found  that  Mrs.  Kocourek  had  title  by 
the  statute  of  limitations  of  seven  years.  This 
finding  was  correct.  He  also  found  that  John 
Kocourek  had  title  by  a  certain  decree  of 
confirmation.  Was  this  finding  correct?  In 
1806,  S.  P.  Hughes  bought  the  land  (S.  W.  % 
of  section  13)  at  tax  sale.  In  1869,  Hughes 
conveyed  the  land  by  warranty  deed,  upon 
consideration  of  $200,  to  one  Roy.  In  1880 
the  clerk  of  Prairie  county  executed  a  deed 
to  S.  P.  Hughes,  conveying  the  land  for  the 
taxes  of  1878  and  1879.  In  1895.  Kocourek 
petitioned  the  clerk  of  Monroe  county  for  a 
deed  to  the  land,  either  to  himself  or  Hughes. 
The  petition  set  up  the  purchase  by  Hughes 
at  tax  sale  of  1866,  and  alleged  that  certificate 
of  purchase  had  been  issued,  and  same  had 
been  lost,  mislaid,  or  destroyed.  The  affidavit 
\>f  Hughes  was  not  filed  to  that  effect.  The 
petition  also  set  up  a  conveyance  of  the  land 
from  Hughes  and  wife  to  Henry  in  16S4,  and 
from  Henry  and  wife  to  Konlgsmark  in  1890, 
and  from  Konlgsmark  to  Kocourek  In  1892. 
The  clerk  In  January,  1895,  executed  the  deed 
to  Hughes  conveying  the  land.  In  September, 
1895,  a  decree  was  rendered  confirming  the 
tax  title  of  S.  P.  Hughes,  and  confirming  and 
quieting  the  title  of  Kocourek,  after  reciting 
the  facts  as  shown  supra,  In  the  petition  to  the 
clerk  for  a  deed.  It  nowhere  appears  that 
Roy  ever  conveyed  the  lands  back  to  S.  P. 
Hughes  or  to  Kocourek.  It  is  manifest,  there- 
fore, that  the  confirmation  of  the  tax.  title  of 
S. .  P.  Hughes,  acquired  in  1866,  could  not 
inure  to  the  benefit  of  either  Hughes  or  Ko- 
courek; for  Roy  had  acquired  all  the  Interest 
that  Hughes  had  under  the  tax  title,  by  virtue 
of  the  warranty  deed  from  Hughes  In  1869. 
The  deed  made  by  the  clerk  to  Hughes  in 
1895,  based  upon  the  assumption  that  Hughes 


had  never  conveyed  the  land,  could  not  affect 
Roy's  title.  The  petition  of  Kocourek  to  the 
clerk  for  a  deed  did  not  disclose  the  fact  that 
Hughes  had  previously  conveyed  the  land  to 
Roy.  The  clerk  could  not  decide  who  had  the 
right  to  a  tax  deed  when  the  facts  were  not 
disclosed,  and  his  execution  of  same,  under  the 
circumstances,  could  confer  no  rights  upon 
Hughes  or  Kocourek,  who  claimed  under 
Hughes,  antagonistic  to  Roy.  Roy's  title,  so 
far  as  this  record  discloses,  is  good  against 
any  one  claiming  under  the  confirmation  of 
the  tax  title  of  S.  P.  Hughes  acquired  in 
1866.  The  court,  therefore,  erred  In  finding 
that  Kocourek  had  title  to  the  S.  W.  %  of 
section  13.  The  deed  of  the  clerk  to  Hughes 
for  the  taxes  of  1878  and  1879  was  void. 
Shaw  v.  Hill,  46  Ark.  333. 

But  It  Is  contended  that,  in  the  absence  of 
Insolvency  or  fraud  on  the  part  of  Kocourek. 
Tupy  cannot  refuse  to  pay,  inasmuch  as  the 
contract  only  called  for  a  warranty  deed, 
which  has  been  tendered  him.  Tupy  had 
never  been  in  possession  of  the  land.  Where 
there  is  no  stipulation  to  the  contrary,  the  law 
will  presume,  in  a  contract  for  the  sale  of 
lands  upon  a  valuable  consideration,  that  the 
vendor  intended  to  convey  a  good  title,  and 
the  vendee  will  not  be  compelled  to  pay  his 
money  and  accept  it  unless  It  is  good.  Irving 
v.  Campbell,  121  N.  Y.  353,  24  N.  EL  821; 
Bisp.  Eq.  i  378;  28  Am.  &  Eng.  Enc.  Law,  p. 
70;  22  Am.  &  Eng.  Enc.  Law,  p.  948.  One 
who  contracts  and  pays  his  money  for  a  title 
to  land  ought  to  get  not  only  a  title  that  he 
can  hold  against  all  adverse  comers,  but  one 
that  he  can  hold  without  reasonable  appre- 
hension of  its  being  assailed,  and  one  that 
he  can  readily  transfer,  If  he  desires,  in  the 
market.  Irving  v.  Campbell,  121  N.  Y.  853. 
24  N.  E.  821;  Sheehy  v.  Miles  (Cal.)  28  Pac. 
1046;  Street  v.  French  (111.  Sup.)  35  N.  E 
814;  22  Am.  &  Eng.  Enc.  Law,  p.  948.  note: 
Griffith  v.  Maxfield,  63  Ark.  548,  39  S.  W.  852. 
and  authorities  cited.  In  common  parlance, 
a  warranty  deed  means  a  perfect  title;  and. 
In  legal  contemplation,  when  parties  contract 
for  warranty  deed  they  must  be  understood  to 
mean  a  title  paramount  to  all  others.  Deri. 
Deeds,  §  937.  The  contract  for  the  sale  of  this 
land  cannot  be  severed.  The  title  to  half  of 
the  land  Is  not  such  as  the  contract  contem- 
plated. Therefore  the  appellant  is  entitled 
in  his  cross  complaint  to  have  the  contract 
rescinded,  and  to  have  judgment  against  the 
appellee  for  the  amount  of  $1,100,  with  In- 
terest from  the  date  of  its  payment  at  6  per 
cent,  per  annum,  and  to  have  same  declared  a 
Hen  on  the  S.  W.  %  section  5,  and  to  have  this 
land  sold  to  satisfy  same,  and  to  have  his 
note  of  $1,380  In  the  hands  of  appellee  sur- 
rendered and  canceled.  The  decree  is  there- 
fore reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  a  decree  in  accordance  with 
this  opinion,  and  for  such  other  and  further 
proceedings  as  may  be  necessary,  and  not  in- 
consistent with  this  opinion. 
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BOLES  v.  McNEIL. 

(Snpreme  Court  of  Arkansas.   April  29,  1899.) 

IncTMxirr— Tax  Sulks— Dsbcbiption— Dhlik- 
(juknt  Lists— Pbbxatubb  Filing. 

1.  An  advertisement  for  the  sale  of  land  tor 
taxes,  describing  it  under  columns,  with  the  cap- 
tions, "Parts  of  Sec.,  Sec,  Tp.,  R.,  Area;"  aa 
•*E.*  S.  E.  12  20  32  80,"  respectively,  and  giv- 
ing the  name  of  the  owner,  is  sufficient;  since, 
as  the  area  given  is  legally  one-half  of  a  quar- 
ter section,  the  description  could  only  desig- 
nate the  E.  %  of  the  S.  B.  %  of  section  12, 
township  20,  range  32. 

2.  Man8f.  Dig.  \  5731,  as  amended  by  Act 
March  28, 1887,  provides  that  the  collector  shall 
attend  at  the  places  for  holding  elections  in  his 
county,  and  thereafter  at  his  office  at  the  coun- 
ty seat,  "from  the  10th  day  of  April  of  each 
year,"  for  receiving  taxes;  and  section  6760, 
as  amended  by  the  same  act,  provides  that  he 
shall,  by  the  second  Monday  in  May  in  each 
year,  file  a  list  of  delinquent  taxes.  Held,  that 
a  delinquent  list  filed  on  the  first  Monday  in 
May  is  not  prematurely  filed,  since  it  could  be 
filed  at  any  time  after  the  10th  day  of  April; 
the  word  "from"  In  the  amendment  of  sec- 
tion 5731  being,  by  clerical  error,  inserted  for 
"until,"  as  the  intention  is  that  the  collector 
shall  receive  taxes  at  the  county  seat  "until  the 
10th  day  of  April,"  after  which  date  he  may 
file  his  delinquent  list. 

Appeal  from  circuit  court,  Benton  county; 
Edward  S.  McDanlel,  Judge. 

Action  of  ejectment  by  Henry  H.  McNeil 
against  Clementine  Boles.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

E.  P.  Watson,  for  appellant  J.  A.  Rice,  for 
appellee. 

BATTLE,  3.  The  subject-matter  in  con- 
troversy In  this  action  Is  the  E.  %  of  the  S.  E. 
%  of  section  12,  In  township  20  N.,  and  In 
range  32  W.,  and  fractional  S.  W.  %  of  the 
S.  W.  %  of  section  7,  in  township  20  N.,  and 
<n  range  81  W.  Appellee  deralgned  title  to 
the  same  from  the  United  States,  and  the  ap- 
pellant claimed  under  a  purchase  at  a  tax  sale. 
The  circuit  court  held  that  the  tax  sale  was 
invalid,  and  rendered  Judgment  In  favor  of 
the  appellee  against  the  appellant  for  the  pos- 
session of  the  land. 

The  court  found  that  the  sale  of  the  E.  % 
of  the  S.  E.  %  of  section  12,  in  township  20 
N.,  and  in  range  32  W.,  for  taxes,  was  Invalid, 
because  It  was  not  sufficiently  described  in 
the  notice  of  the  sale  at  which  It  was  sold, 
and  held  that  the  sale  of  both  tracts  for  tax- 
es was  void,  because  they  were  prematurely 
returned  delinquent  on  account  of  the  non- 
payment of  the  taxes  assessed  against  them 
for  the  year  1892. 

These  lands  were  assessed  for  taxation  as 
follows: 

Parts  of  See.  Sec  Tp.  R.  Area.  Value. 
A.  W.  Dtnsmore     E.  MS.  E.     18    20  33    80  1.00 
a.  W.  Dtnsmore  FrL  S.W.  S.W.  7    20  81    SO  1.60 

Taxes  to  the  amount  of  $2.08  were  levied  on 
each  of  them  for  the  year  1892.  Both  tracts 
were  returned  delinquent  on  account  of  the 
nonpayment  of  these  taxes  on  the  1st  day  of 
May,  1893.   The  clerk  added  a  penalty  of  25 


per  cent,  on  the  total  tax  levied,  and  caused 
the  same  to  be  advertised  for  sale  for  the  tax- 
es and  penalty  due  thereon,  in  the  manner 
provided  by  law,  in  words  and  figures  as  fol- 
lows: 


■  of  Sec.  I^pjfllll 


Parte  c 

AW.  Dtnsmore  BT1.8.W.S.W.  7  80  81  60  1.60  2.08  62  2.60 
A.W.  Dtnsmore    E.  *&.  E.     12  20  82  80  1.60  2.08  52  2.60 

They  were  sold  by  the  collector  of  taxes 
pursuant  to  the  advertisement,  and  were  pur- 
chased by  the  appellant 

Was  the  "east  half  of  the  southeast  quarter" 
of  section  12  sufficiently  described  In  the  ad- 
vertisement? 

The  statutes  of  this  state  provide  that  each 
tract  or  lot  of  real  property  shall  be  so  de- 
scribed in  the  assessment  thereof  for  taxation 
as  to  identify  and  distinguish  it  from  any  oth- 
er tracts  or  parts  of  tracts,  and  that  the  same 
shall  be  described,  if  practicable,  according  to 
section  or  subdivision  thereof  and  congression- 
al townships.  In  an  endeavor  to  comply  with 
this  requirement  of  the  statutes,  the  assessor 
described  one  of  the  tracts  In  controversy  in 
his  assessment  as  follows: 

Parts  of  Sea  Sec. 
E.  J48.E.  12 


Area.  Value. 
80  1.60 


And  the  clerk  described  it  In  the  advertise- 
ment for  sale  as  follows: 

"9?-  £ 

20  82 


Parts  of  Sec. 
K  S3,  E. 


Sec. 
12 


Ares. 
80 


Vat. 
1.60 


From  these  descriptions,  It  Is  evident  that 
the  clerk,  following  the  description  In  the  as- 
sessment, attempted  to  describe  an  80  acres 
in  section  12,  in  township  20,  In  range  32,  in 
his  county  (Benton),  and  in  this  state.  It  was 
a  legal  subdivision  of  a  section  of  land,— one- 
half  of  a  quarter.  In  a  column,  with  the  cap 
tion,  "Parts  of  Sec.,"  he  described  it  as  "E.» 
S.  E."  The  first  letter  Is  the  abbreviation  of 
"east,"  and  the  next  two  of  "southeast"  In 
the  order  they  were  printed,  and  in  the  col- 
umn they  stand,  they  described  a  part  of  a 
section  as  "east  of  southeast,"  and  that  part  of 
a  section,  as  shown  by  the  description,  contain- 
ed 80  acres,— a  half  of  a  quarter  of  a  section. 
They  could  designate  only  one  legal  subdivi- 
sion of  a  section,  and  that  Is  the  "east  half 
of  the  southeast  quarter."  The  land  so  de- 
scribed was  the  "east  half  of  the  southeast 
quarter"  of  section  12,  In  township  20,  in 
range  32,  and  In  the  county  of  Benton.  Then, 
again,  it  was  assessed,  and  advertised  for  sale, 
In  the  name  of  A.  W.  Dlnsmore,  who  was 
the  owner  of  it  at  the  time  It  was  assessed 
and  advertised,  subject  to  a  . mortgage.  This 
makes  the  identification  of  the  land  more  full 
and  complete.  We  think  the  description  was 
sufficient  But  we  do  not  mean  to  hold  that 
it  would  have  been  sufficient  in  the  absence  of 
the  statement  of  the  number  of  acres  the'  tract 
described  contained. 

Was  the  land  prematurely  returned  delin- 
quent? It  was  returned  on  the  1st  day  of 
May,  1893.  Appellee  contends  that  it  should 
have  been  returned  on  the  second  Monday  In 
May,  1893,  which  was  the  9th. 
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Section  5731,  Mansf.  Dig.,  reads  as  follows: 
"The  collectors  snail  cause  printed  notices  to 
be  posted  In  three  public  places  In  each  town- 
ship, town  or  city  throughout  the  county,  one 
of  which  shall  be  at  the  place  of  holding  elec- 
tions in  such  township,  town  or  city,  and  pub- 
lished In  some  newspaper  published  In  the 
county,  if  any  there  be,  stating  on  what  day 
the  collector  or  his  deputy  will  attend  at  the 
places  of  holding  elections,  In  each  township, 
town  or  city,  which  day  shall  not  be  prior  to 
the  first  Monday  In  November  of  each  year, 
but  as  soon  thereafter  as  practicable,  for  the 
purpose  of  receiving  taxes.  The  collector  or 
his  deputy  shall  attend,  for  the  purpose  afore- 
said, on  the  day  and  at  the  place  named  in 
such  notices,  and  thereafter  shall  attend  at 
his  office  at  the  county  seat  until  the  10th  day 
of  February  of  each  year,  to  receive  taxes 
from  persons  wishing  to  pay  the  same." 

Section  5760  of  the  same  Digest  reads  as 
follows:  "The  collector  shall,  by  the  first 
Monday  In  March  In  each  year,  file  with  the 
clerk  of  the  county  court,  a  list  or  lists  of 
all  such  taxes  levied  on  real  estate  as  such 
collector  has  been  unable  to  collect,  therein 
describing  the  land  or  town  or  city  lots  on 
which  said  delinquent  taxes  are  charged,  as 
the  same  are  described  on  the  tax  books,  and 
the  collector  shall  attach  thereto  his  affidavit 
to  the  correctness  of  such  list.  The  clerk  of 
the  county  court  shall  carefully  scrutinize  said 
list  and  compare  the  same  with  the  tax  books 
and  record  of  tax  receipt  hereinbefore  pro- 
vided for,  and  shall  strike  from  said  list  any 
tract  of  land,  town  or  city  lot  upon  which 
the  taxes  shall  have  been  paid,  or  which  does 
not  appear  to  have  been  entered  upon  the  tax 
book,  or  that  shall  appear  from  the  tax  book 
to  be  exempt  from  taxation." 

The  act  entitled  "An  act  to  amend  the  reve- 
nue laws  of  this  state,"  approved  March  28, 
1887.  amended  many  sections  of  Mansfield's 
Digest  by  merely  changing  the  time  when 
various  acts  should  be  done.  It  amended  sec- 
tion 6731  by  changing  the  word  "November" 
to  "January,"  and  the  word  "until"  In  the  last 
sentence  to  "from,"  and  the  word  "February" 
to  "April,"  making  the  last  sentence,  as 
amended,  read:  "The  collector  or  his  deputy 
shall  attend,  for  the  purpose  aforesaid,  on  the 
day  and  at  the  place  named  In  such  notices, 
and  thereafter  shall  attend  at  his  office  at 
the  county  seat  from  the  10th  day  of  April  of 
each  year,  to  receive  taxes  from  persons  wish- 
ing to  pay  the  same." 

It  amended  section  5700  by  changing  the 
words  "first  Monday  in  March"  to  the  words 
"second  Monday  in  May,"  and  omitting  the 
words  "hereinbefore  provided  for"  In  the  last 
sentence. 

The  decision  of  the  last  question  In  this  case 
involves  to  some  extent  the  construction  of 
these  two  sections.  Much  depends  upon  the 
effect  that  shall  be  given  to  the  word  "from" 
in  the  last  sentence  in  section  5731,  as  amend- 
ed. The  question  presented  by  it  Is,  was  the 
use  of  it  a  clerical  error? 


Section  5731,  as  amended,  after  providing 
that  the  collector  or  his  deputy  shall  attend 
at  the  places  of  holding  elections  in  his  county, 
for  the  purpose  of  receiving  taxes,  says: 
"And  thereafter  [he]  shall  attend  at  his  office 
at  the  county  seat  from  the  10th  day  of  April 
of  each  year,  to  receive  taxes  from  persons 
wishing  to  pay  the  same."  It  obviously  means 
that  the  collector  shall  commence  receiving 
taxes  at  the  county  seat  immediately  after  he 
has  attended  the  places  of  holding  elections. 
The  word  "thereafter"  denotes  the  beginning 
of  the  receiving  of  taxes  at  the  county  seat 
Giving  the  word  "from,"  In  the  same  sentence, 
full  force  and  its  literal  meaning,  the  collector 
would  be  required  to  commence  receiving  tax- 
es at  the  county  seat  at  two  different  periods 
of  time.  That  is  impossible.  The  legislature 
evidently  meant  to  say:  "And  thereafter  [he} 
shall  attend  at  his  office  at  the  county  seat 
until  the  10th  day  of  April  of  each  year,  to 
receive  taxes  from  persons  wishing  to  pay  the 
same."  The  word  "from"  is  a  clerical  error 
evidently,  made  In  copying  section  5731, 
Mansf.  Dig.  This  Is  made  apparent  by  the 
sections  following,  which  prescribe  the  duties 
of  the  collector  after  the  10th  of  April.  Sec- 
tion 5746,  Id.,  as  amended  by  the  act  of 
March  28,  1887,  says:  "At  any  time  after  the 
tenth  day  of  April,  In  each  year,  after  such 
tax  may  be  due,  the  collector  shall  distrain 
sufficient  goods  and  chattels  belonging  to  the 
person  charged  with  taxes  levied  upon  the 
personal  property,  to  pay  the  taxes  due  upon 
the  personal  property  of  said  person,  and  a 
penalty  of  twenty-five  per  centum  thereon, 
*  *  *  and  the  costs  that  may  accrue,  and 
shall  Immediately  proceed  to  advertise  the 
same  in  three  public  places  in  the  county,  stat- 
ing the  time  when,  and  the  place  where,  said 
property  shall  be  sold."  From  the  two  sec- 
tions quoted  it  is  apparent  that  the  legislature 
Intended  that  the  collector  shall  remain  at 
his  office  at  the  county  seat  until  the  10th  day 
of  April,  for  the  purpose  of  receiving  taxes  on 
all  classes  of  property,  and  that  he  may  then 
proceed  to  collect  unpaid  taxes  on  personal 
property  by  distraint.  Any  other  construction 
would  make  the  two  sections  conflict;  for  a 
different  construction  would  make  the  former 
section  require  the  collector  to  remain  at  his 
office  at  the  county  seat  after  the  10th  day  of 
April,  to  receive  taxes  on  personal  property 
and  lands,  while  the  latter  would  make  It  his 
duty  to  leave  his  office  after  the  10th  day  of 
April,  for  the  purpose  of  collecting  taxes  on 
personal  property  by  distraint. 

Taxpayers  are  allowed,  by  the  act  of  March 
28th,  from  the  first  Monday  In  January  to 
the  10th  day  of  April  In  each  year  to  pay 
taxes  on  all  classes  of  property  without  pen- 
alty. After  that  time  the  collector  may  dis- 
train to  pay  taxes  on  personal  property  which 
have  not  been  collected,  and  a  penalty  of  25 
per  cent  thereon,  and  may  make  out  a  list 
of  the  real  property  on  which  the  taxes  have 
not  been  paid.  He  is  required  to  file  such  list 
by  the  second  Monday  In  May  of  each  year. 
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Owners  of  land  may  pay  taxes  thereon  at 
any  time  before  the  list  Is  filed,  without  pay- 
ing a  penalty,  but  there  is  no  duty  upon  the 
collector  to  keep  the  tax  books  open  for  that 
purpose  after  the  10th  day  of  April.  He  can 
file  a  list  of  the  lands  on  which  the  taxes  have 
not  been  collected  at  any  time  after  the  10th 
of  April,  and  on  or  before  the  second  Monday 
in  May. 

It  follows  that  the  lands  In  controversy 
were  not  prematurely  returned  delinquent  on 
account  of  the  nonpayment  of  the  taxes  of 
1892. 

Reversed,  and  remanded  for  a  new  trial 


HOOVER  v.  BINBXET. 

(Supreme  Court  of  Arkansas.    April  7,  1890.) 

Appeal — Diobbk  Outside  of  Isstjbs — Rsvniw — 
Contracts  of  Sals — Rescission — Statu  Quo — 
Pasties  —  Considbration  —  Evidence  —  Res 
Gestjs — Pkesumption-8— 8bt-Of»  a»»  Counteb— 

CLAIM. 

1.  In  an  action  to  enforce  a  contract  of  sale 
of  land,  wherein  both  parties  allege  a  sale,  but 
differ  as  to  the  consideration,  a  decree  cancel- 
ing the  contract  as  inequitable  is  erroneous;  not 
being  within  the  issues. 

2.  One  is  not  entitled  to  a  rescission  of  a 
contract  merely  because  he  was  old,  in  feeble 
health,  and  In  financial  trouble  when  he  ex- 
ecuted it 

3.  A  vendor  of  mortgaged  lands,  conveyed  in 
consideration  of  the  vendee's  assuming  the 
mortgage,  is  not  entitled  to  a  rescission  of  the 
sale,  on  the  ground  of  mistake  or  frand,  with- 
out placing  or  offering  to  place  the  vendee  in 
statu  quo. 

4.  In  an  action  to  rescind  a  sale  of  mortgaged 
lands,  the  mortgagee  shonld  be  made  a  party, 
where  the  vendee  had  executed  a  contract  with 
the  mortgagee,  obligating  himself  to  pay  the 
mortgage. 

5.  In  response  to  a  mortgagee's  request  to 
pa;  the  interest,  to  show  good  faith  in  request- 
ing delay,  the  mortgagor  showed  the  mortga- 
gee's sgent  that  he  had  crops  sufficient  to  pay 
the  interest;  and  the  agent  reported  that  the 
mortgagor  was  willing  to  deed  the  farm,  to  be 
kept  either  by  the  mortgagee  or  the  agent. 
The  mortgagor  stated  to  others  that  he  ex- 
pected to  get  about  $16  per  acre  for  the  farm, 
and  the  agent  stated  that  it  was  worth  that 
much.  A  few  days  later,  the  mortgagor,  aft- 
er refusing  an  offer  of  a  third  person  to  as- 
sume the  mortgage  and  pay  $400  for  the  farm, 
executed  a  quitclaim  to  the  agent,  who  stated 
to  a  proposed  tenant  that  he  paid  $16  per  acre 
for  the  farm,  while  he  reported  to  the  mortga- 
gee that  he  received  the  deed  to  keep  it  him- 
self or  to  turn  it  over  to  the  mortgagee.  A 
few  weeks  later  the  mortgagor  executed  a  war- 
ranty deed  to  the  agent  for  a  named  considera- 
tion, that  was  slightly  in  excess  of  the  price  of 
the  farm  at  $16  per  acre.  On  the  trial  of  an 
action  to  enforce  a  contract  of  sale,  the  mort- 
gagor was  dead,  and  the  agent  claimed  that 
the  warranty  deed  was  executed  merely  to  cor- 
rect the  description,  and  a  witness  for  him  tes- 
tified that  the  mortgagor  had  conveyed  the  farm 
to  the  agent  on  his  assumption  of  the  mort- 
gage, which  wonld  make  the  price  of  the  farm 
at  about  $10  per  acre.  'Held,  that  the  agent  had 
agreed  to  pay  $15  per  acre  for  the  farm. 

6.  In  an  action  to  enforce  a  contract  for  the 
sale  of  land  conveyed  by  a  mortgagor  to  the 
mortgagee's  agent,  on  an  issue  as  to  the  con- 
sideration, letters  written  by  the  agent  to  the 


mortgagee  subsequent  to  the  sale  are  inadmis- 
sible, as  they  are  not  part  of  the  res  gestae. 

7.  A  consideration  named  in  a  deed  is  pre- 
sumed to  be  the  true  consideration,  in  the  ab- 
sence of  evidence  to  the  contrary. 

8.  In  an  action  for  the  price  of  mortgaged 
land,  the  vendee's  claim  for  corn  which  the 
vendor  agreed  to  deliver  to  him  in  consideration 
of  his  paying  interest  on  the  mortgage  debt  is 
not  a  counterclaim,  as  defined  by  Sand.  &  H. 
Dig.  i  723,  as  a  claim  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action. 

9.  But  such  a  claim  may  be  asserted  as  a  set- 
off pro  tanto. 

On  Rehearing. 

On  an  appeal  from  a  decree  canceling  a 
contract  of  sale  in  a  suit  to  enforce  it,  the  conrt 
may  reverse  the  decree  of  cancellation,  and 
then  decree  an  enforcement  of  the  contract  in 
a  manner  contrary  to  appellant's  contention, 
where  the  case  has  been  fully  developed  on 
both  sides. 

Cross  appeals  from  circuit  court,  Sebastian 
county;  Edgar  E.  Bryant,  Judge. 

Suit  by  T.  B.  Blnkley,  executor  of  the  will 
of  T.  J.  Webb,  deceased,  against  H.  H.  Hoo- 
ver. From  the  decree  defendant  appeals,  and 
plaintiff  files  a  cross  appeal.  Reversed. 

Hill  &  Brozzolara,  for  appellant.  Ira  D. 
Oglesby,  for  appellee. 

WOOD,  J.  This  suit  is  to  enforce  an  alleg- 
ed contract  for  the  sale  of  lands.  Appellee  con- 
tends that  his  testator  sold  appellant  a  tract 
of  land  of  458  acres,  at  $15  per  acre,  or  for 
the  total  sum  of  $6,870;  that  appellant  on  the 
1st  of  April,  1896,  was  to  pay  off  a  mortgage 
debt  on  the  lands  of  $4,000,  and,  after  deduct- 
ing this  from  the  purchase  money,  to  pay  bal- 
ance to  appellee's  testator,  one  Webb.  Appel- 
lant contends  that  he  purchased  the  land 
mentioned,  and,  as  the  only  consideration 
therefor,  he  was  to  relieve  Webb  from  all  lia- 
bility for  the  mortgage  debt.  The  decree  of 
the  court,  In  part,  was  as  follows:  "That  the 
allegations  In  the  plaintiff's  complaint  that 
defendant  was  to  pay  Webb  $15  for  the  land 
In  controversy  were  not  sustained  by  the  evi- 
dence,"—to  which  finding  the  plaintiff  except- 
ed at  the  time.  "But  the  plaintiff's  counsel 
had  insisted  In  argument  that,  if  he  was  not 
entitled  to  recover  upon  that  Issue,  under  the 
prayer  for  general  relief  he  was  entitled  to 
have  a  rescission  of  the  contract  of  sale.  The 
court  finds  from  the  evidence  that  the  con- 
tract of  sale  as  alleged  by  the  defendant,  un- 
der which  he  claims  the  land  in  controversy, 
should  be  canceled  and  set  aside,  and  that  the 
defendant  has  not  paid  all  of  the  mortgage 
Indebtedness,  and  that  it  is  now  outstanding 
against  said  lands,  and  that  It  appears  from 
the  evidence  that  Webb  did  not  understand 
the  contract  to  be  that  the  defendant  was  to 
have  the  land  by  simply  entering  Into  on 
obligation  to  Indemnify  Webb  from  the  mort- 
gage Indebtedness.  *  *  *  The  court  fur- 
ther finds  that  the  contract  between  defend- 
ant and  Webb  was  inequitable  and  unjust, 
and  should  not  be  enforced,  but  that  same 
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should  be,  and  la  hereby,  vacated,  canceled,  i 
and  annulled,  If  the  complaint  under  the 
prayer  for  general  relief  should  be  considered 
aa  amended  to  ask  for  this  relief,  with  the  , 
right  reserved,  that  this  amendment  and  such  ' 
relief  should  not  in  any  way  be  considered  as 
a  waiver  of  any  exceptions  taken  by  him,  nor 
considered  as  a  waiver  by  him  of  the  right 
to  dismiss  his  complaint  as  heretofore  re- 
quested, all  of  which  rights  were  then  and 
there  reserved  by  the  court  to  the  plaintiff." 

The  decree  of  the  court  canceling  the  con- 
tract of  purchase  between  the  parties  raises 
a  new  issue,  and  one  not  Justified  by  any 
pleadings  or  proof  in  the  case.  Both  parties 
claimed  that  there  was  a  sale.  They  only  dlf-  : 
fered  as  to  what  was  the  consideration.  Both 
are  here  in  the  attitude  of  Insisting  that  the 
contract  be  enforced  according  to  their  re- 
spective contentions  as  to  what  was  the  real 
consideration  for  the  sale.  True,  appellee  in- 
sists In  his  brief  that  the  court  should  have 
allowed  him  to  take  a  nonsuit  He  says,  also. 
In  one  place  in  his  brief,  that  "a  court  of  equi- 
ty will  not  be  alert  to  sustain,  but,  on  the 
contrary,  will  seek  to  vacate,  the  question- 
able, unconscionable,  and  hard  bargain  made 
between  a  sharp,  shrewd  real-estate  manipu- 
lator, as  appellant  is  shown  to  be,  and  a  fee- 
ble, decrepit,  and  cranky  old  man,  who  at 
that  time,  to  use  a  homely  expression,  "had 
one  foot  in  the  grave."  These  and  other  ex- 
pressions would  Imply  that  appellee  was  in- 
sisting that  the  court  was  correct  In  decree- 
ing a  rescission  and  cancellation.  But,  In  the 
first  sentence  of  appellee's  brief,  he  says: 
"From  the  decree  refusing  to  enforce  the  con- 
tract of  purchase  as  set  out  In  plaintiff's  com- 
plaint, the  plaintiff  below  (appellee  here)  filed 
a  cross  appeal."  As  he  has  not  appealed 
from  the  refusal  of  the  court  to  permit  him  to 
nonsuit  and  Is  urging  that  the  court  erred  In 
not  enforcing  the  contract  of  sale  set  forth 
In  his  complaint  we  take  It  that  be  does  not 
mean  to  seriously  press  the  obviously  incon- 
sistent positions  of  cancellation  and  the  right 
to  nonsuit  But  even  If  the  court  could  have 
decreed  a  rescission  of  the  contract  under  the 
prayer  for  general  relief,  there  was  no  proof 
to  justify  it  Mere  proof  that  a  party  to  a  con- 
tract was  old,  in  feeble  health,  and  financial 
trouble  at  the  time  the  contract  was  execut- 
ed,— which  is  the  most  that  the  proof  showed 
in  this  case,— would  not  warrant  the  rescis- 
sion of  the  contract  Thompson  v.  Gossitt,  23 
Ark.  175;  Klllian  v.  Badgett,  27  Ark.  166. 
The  proof  does  not  show  that  Hoover  took 
advantage  of  Webb's  enfeebled  and  impover- 
ished condition  to  drive  with  him  a  hard  and 
unconscionable  bargain.  Moreover,  a  rescis- 
sion would  have  been  improper,  any  way, 
without  placing  or  offering  to  place  HooVer  In 
statu  quo.  Johnson  v.  Douglass,  60  Ark.  39, 
28  S.  W.  515.  Restitution  was  not  offered, 
and,  under  the  proof,  with  only  the  present 
parties  litigant,  would  have  been  Impossible. 
If  the  contract  were  as  contended  by  Webb, 
then  Hoover  was  to  pay  the  mortgage  debt 


There  was  proof  that  he  had  executed  a  writ- 
ten contract  to  North,  the  owner  of  the  debt, 
obligating  himself  to  pay  same.  This  con- 
tract could  not  have  been  surrendered  and 
canceled  without  making  North  a  party  to 
the  proceeding.  So  the  decree  of  the  court 
below  was  erroneous.  Bat  as  the  case  has 
been  fully  developed,  and  both  sides  seem  to 
desire  It  we  wfll  proceed  to  dispose  of  it  as 
we  deem  It  should  nave  been  decided  under 
the  pleadings  and  proof. 

We  concur  In  the  finding  of  the  learned 
chancellor  that  "Webb  did  not  understand 
the  contract  to  be  that  the  defendant  was  to 
have  the  land  by  simply  entering  Into  an  ob- 
ligation to  indemnify  Webb  from  the  mort- 
gage Indebtedness."  Neither  do  we  think  that 
Hoover  so  understood  it  But  we  are  of  the 
opinion  that  the  contract  as  understood  and 
entered  into  by  both  parties,  was  that  Webb 
conveyed  the  lands  mentioned  in  the  com- 
plaint to  Hoover  In  consideration  of  the  sum 
of  $15  per  acre,  and  that  Hoover  was  to  pay 
off  the  mortgage  debt  on  the  land,  which 
should  be  a  part  of  the  purchase  money,  and 
that  the  balance  remaining  after  deducting 
the  mortgage  debt  was  to  be  paid  to  Webb, 
and  that  the  entire  consideration  was  to  be 
paid  when  the  mortgage  debt  matured,  April 
1,  1896.  Webb  had  failed  to  make  Interest 
payments.  The  owners  of  the  mortgage  debt 
were  threatening  foreclosure  if  these  pay- 
ments were  not  made.  Webb  was  willing 
and  anxious  to  make  satisfactory  arrange- 
ments with  his  creditors  to  pay  the  Interest 
but  he  anticipated  difficulty  In  being  able  to 
make  these  payments  as  his  creditors  desired, 
on  account  of  sickness  and  the  consequent 
late  gathering  of  crops.  He  wrote  his  cred- 
itors that  he  was  willing  to  do  what  was  right 
in  the  premises,  and  would  pay  interest  on 
Interest  that  was  due  and  unpaid,  and  re- 
quested them  to  advise  him  of  their  attorney 
with  whom  he  might  confer,  and  show  his 
ability  to  pay  In  the  near  future.  This  was 
September  24,  1895,  and  In  answer  to  a  let- 
ter of  September  13th,  from  the  agents  of 
his  creditors,  urging  payment  of  the  accrued 
interest  In  answer  to  Webb's  letter  of  Sep- 
tember 24th,  the  creditors  write,  wanting  to 
know  exactly  his  financial  condition,  so  as  to 
know  what  to  depend  on.  In  this  letter  they 
say:  "We  think  you  should  at  least  make 
some  kind  of  a  payment  as  evidence  of  your 
good  faith."  In  their  letter  to  Hoover,  their 
local  agent  of  October  14,  1895,  the  creditors 
say:  "Our  Investor  Is  getting  very  much  dis- 
satisfied, and  will  insist  upon  foreclosure  on- 
less  the  back  Interest  Is  paid  up."  Hoover  re- 
plies to  them:  "I  expect  that  commencement 
of  foreclosure  proceeding  will  secure  your  In- 
terest payment  Webb  Is  amply  able  to  meet 
these  obligations."  Webb  In  the  meantime 
had  been  advised  that  Hoover  was  the  local 
agent  for  the  creditors  holding  the  mortgage, 
for  we  find  Webb  conferring  with  Hoover, 
and  requesting  him  to  make  a  trip  to  his 
(Webb's)  place;  and  after  Hoover  has  made 


Digitized  by 


Google 


Ark.) 


HOOVER  v. 


BINKLEY. 


75 


this  trip  he  writes,  under  date  of  October  22, 
1895,  to  the  creditors:  "I  have  JtJBt  returned 
from  a  trip  to  the  Webb  farm,  made  especial- 
ly to  examine  it,  find  out  Its  condition,  and 
the  condition  of  the  old  man's  affairs.  He 
was  in  here  to  see  me  the  latter  part  of  last 
week,  and  it  was  at  his  request  that  I  made 
the  trip.  From  what  he  led  me  to  believe  at 
that  time,  I  thought  that  I  had  a  man  In  my 
employ  that  could  take  the  old  man's  affairs, 
and  take  the  tangle  out  of  them;  but,  by  go- 
ing over  everything  and  getting  at  the  bot- 
tom, I  find  that  It  cannot  be  done."  He  re- 
ports In  this  letter  that  the  old  man's  crop 
would  be  about  1,000  bushels  of  corn  and 
about  10  bales  of  cotton.  He  speaks  of  cer- 
tain liabilities  of  the  old  man,  and  of  certain 
assets  that  were  mortgaged  to  secure  them, 
but  does  not  say  that  the  crop  was  mort- 
gaged. He  then  proceeds  in  the  same  letter 
as  follows:  "He  [Webb]  offered  to  deed  me 
the  bottom  farm,  either  to  keep  myself,  if  I 
wanted  to  pay  interest,  or  to  turn  it  over  to 
you.  I  do  not  want  it,  and,  as  the  informa- 
tion which  I  secured  to-day  in  regard  to  bis 
affairs  may  be  of  some  use  to  you,  I  Write 
you  regarding  it  He  will  be  up  to  see  me 
again  the  latter  part  of  this  week,  as  I  told 
him  I  would  study  over  his  case,  and  see  if 
I  could  see  any  way  out  I  looked  to  see  if 
there  were  any  available  assets  beyond  the 
farm,  should  you  prefer  to  foreclose  to  ac- 
cepting a  deed,  and  I  could  not  see  any." 
Further  on  he  says:  "I  think  the  land  Is  ca- 
pable of  making  6  per  cent,  on  the  amount  of 
the  loan,  34,000,  and  taxes  besides,  if  it  is 
properly  handled."  (The  omitted  parts  of  this 
letter  we  do  not  think  could  throw  any  light 
upon  the  controversy).  We  may  say,  en  pas- 
sant, that  the  evidence  showed  that  when 
Hoover  was  on  this  visit  to  the  Webb  farm, 
while  be  and  one  Bryan  and  Webb  were  look- 
ing over  the  plantation,  Webb  was  talking 
about  the  loan  company,  and  told  Hoover  and 
Bryan  "that  the  loan  company  owned  the 
Bates  farm,  which  adjoined  his,  and  that 
Bates  had  beaten  the  loan  company  out  of 
the  rents  for  that  year,  and  that  he  consid- 
ered it  the  same  as  stealing  to  do  as  Bates 
had  done." 

Now,  In  view  of  these  facts,  what  shall  we 
say  of  the  quitclaim  deed  given  by  Webb  to 
Hoover,  conveying  the  lands  mentioned  for 
the  nominal  consideration  of  $1,  of  date  Octo- 
ber 29,  1895?  It  appears  that  Webb  had  an 
honest  disposition,  and  was  anxious  to  make 
a  satisfactory  arrangement  with  his  creditors 
for  the  payment  of  past-due  and  maturing  In- 
terest The  principal  of  the  mortgage  debt 
was  not  due  until  the  1st  of  April,  1896.  The 
owner  of  the  mortgage  debt  was  not  demand- 
ing, and  could  not  demand,  payment  of  the 
principal  of  the  debt  for  that  was  not  due  for 
six  months.  But  Webb  was  being  urged  to 
make,  payment  of  interest— as  one  of  the  let- 
ters said,  to  "at  least  make  some  kind  of  a 
payment  as  evidence  of  good  faith."  This 
was  exactly  what  Webb  was  trying  to  do. 


He  Invited  Hoover  out  to  look  at  his  farm, 
and  to  see  what  be  had,  doubtless  for  the 
very  purpose  of  convincing  Hoover  of  "his 
ability  to  pay"  Interest  This  was  what  the 
creditors  wanted,  and  Webb,  who  was  claim- 
ing to  have  a  crop  of  2,000  bushels  of  corn 
and  20  bales  of  cotton,  supposed  that  when 
Hoover  saw  this,  and  understood  the  circum- 
stances, there  would  be  no  difficulty  in  con- 
vincing his  creditors  that  he  was  amply  able 
to  pay  all  interest  due  and  to  become  due. 
And,  to  convince  them  of  his  good  faith  as 
well  as  ability,  "he  offered  to  deed  Hoover 
the  bottom  farm,  either  to  keep  himself,  if 
he  wanted  to  pay  interest  or  to  turn  over  to 
the  creditors."  In  seven  days  after  this  we 
find  him  actually  making  the  quitclaim  deed 
to  Hoover.  There  is  nothing  to  show  that 
Webb's  purpose  had  undergone  a  change  in 
so  short  a  time.  Having  convinced  Hoover, 
as  he  supposed,  of  hisability  to  pay  the  inter- 
est Webb,  as  we  think,  conceived  that  there 
could  be  no  stronger  proof  of  his  good  faith 
than  his  giving  a  quitclaim  deed  as  an  ear- 
nest of  his  willingness  to  pay,  and  of  his  inten- 
tion not  to  put  his  creditors  to  any  trouble  of 
foreclosure  should  he  falL  That  Webb  under- 
stood this  to  be  the  purpose  of  the  quitclaim 
we  think  Is  clearly  shown,  and  there  is  scarce- 
ly less  doubt  that  Hoover  knew  and  under- 
stood that  such  was  Webb's  purpose.  Else 
why  should  Hoover  have  written,  seven  days 
before  the  deed  Is  executed:  "He  offered  to 
deed  me  the  bottom  farm,  either  to  keep  my- 
self, If  I  wanted  to  pay  Interest  or  to  turn 
over  to  you.  I  do  not  want  it"?  And  why 
should  he  have  written,  two  days  after  the 
deed  was  executed:  "Webb  has  given  me  a 
quitclaim  deed  to  his  farm,  to  be  held  by  my- 
self, or  turned  over  to  you,  as  you  may  see 
fit"?  Xow,  when  Hoover  wrote  the  letter,  If 
he  bad  really  bought  the  place  for  the  con- 
sideration he  alleges,  he  knew  that  he  had 
bought  It  for  that  consideration,  and  Webb 
knew  it  too;  and,  If  this  were  the  fact  the 
deed  was  not  given  to  Hoover  to  be  held  by 
him,  or  turned  over  to  the  creditors,  as  they 
saw  fit  at  all,  but  It  was  given  to  Hoover  to 
convey  absolute  title  to  him,  and  to  be  held 
by  him  and  not  another.  Hoover's  present 
contention  is  in  direct  conflict  with  the  posi- 
tion he  then  assumed.  Again,  if  the  quit- 
claim was  upon  the  consideration  contended 
for  by  Hoover,  we-  would  naturally  expect  so 
Important  a  part  of  the  contract— the  real  con- 
sideration for  It— to  be  named  in  the  deed  it- 
self. Then,  again,  if  such  were  indeed  the 
consideration,  It  seems  hardly  probable  that 
Hoover,  as  an  honest  man,  would  have  failed 
to  mention  so  Important  a  matter  in  the  letter 
written  two  days  after  to  the  holders  of  the 
mortgage  debt  which,  according  to  his  con- 
tention, he  had  then  bound  himself  to  pay. 
Thus  the  quitclaim  appears  to  us  in  the  light 
of  the  letters  of  Webb  and  Hoover.  But 
when  the  quitclaim  deed  is  considered  in  con- 
nection with  the  correspondence  and  other 
evidence,  It  seems  utterly  unreasonable  that 
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its  purpose  could  have,  been  other  than  that 
Indicated  supra;  tor  the  proof  shows  that, 
about  the  time  of  the  negotiations  concerning 
the  deed  between  Webb  and  Hoover,  one  In- 
gram offered  to  assume  the  mortgage,  which 
he  understood  to  be  $4,200,  and  to  pay  Webb, 
In  addition,  $400.  For  aught  the  proof  shows 
to  the  contrary,  Ingram  was  amply  able  to 
pay  this  sum.  It  will  not  be  presumed  that 
Ingram  was  Insolvent  Hoover  also  contends 
that,  in  addition  to  the  quitclaim  deed,  Webb 
was  to  give  him  1,200  bushels  of  corn,  worth 
$400,  In  consideration  of  his  paying  the  mort- 
gage debt  Webb  would  hardly  have  accept- 
ed the  offer  of  Hoover,  and  rejected  that  of 
Ingram,  when  by  doing  so  he  would  have  lost 
$800. 

2.  We  are  equally  clear  that  the  warranty 
deed  of  November  19,  1895,  was  not  made  for 
the  purpose  simply  of  correcting  a  misdescrip- 
tion in  the  quitclaim,  and  upon  the  same  con- 
sideration for  which  that  was  made,  as  Is 
contended  by  appellant  We  are  of  the 
opinion  that  the  warranty  deed  was  made  for 
the  express  purpose,  as  it  purports,  of  con- 
veying absolute  title  to  the  lands  therein 
mentioned,  and  for  the  consideration  therein 
named,— at  least,  at  a  rate  of  $16  per  acre,  for 
the  consideration  named  amounts  to  more  than 
that  Prima  facie,  the  consideration  named  In 
a  deed  is  the  true  consideration.  But  the  real 
consideration  may  be  shown  by  parol.  Jor- 
dan v.  Foster,  11  Ark.  189;  Pate  v.  Johnson, 
15  Ark.  275.  We  do  not  concur  with  the 
learned  chancellor  in  saying  that  the  allega- 
tions In  the  plaintiff's  complaint  that  the  de- 
fendant was  to  pay  Webb  $15  per  acre  for 
the  land  in  controversy  were  not  sustained  by 
the  evidence.  True,  the  consideration  named 
Is  $7,020,  while  the  amount  sued  for  is  $6,870, 
making  a  difference  of  $150.  Whether  this 
discrepancy  arose  from  a  mistake  or  miscal- 
culation as  to  the  number  of  acres  described 
In  the  deed,— which  might  have  been  the  case, 
—or  a  desire  not  to  sue  for  more  than  is 
named  in  the  complaint  the  proof  does  not 
disclose,  nor  Is  it  material;  for  the  real  con- 
sideration has  been  shown,  and  there  is  am- 
ple proof  to  show  that  it  was  at  the  rate  of 
$15  per  acre.  There  is  proof  as  to  the  value 
which  would  Justify  the  conclusion  that  the 
land  was  worth  that  much,  though  there  Is 
also  evidence  to  the  contrary.  The  testimony 
of  witness  Bryan  shows  that  Hoover  himself 
said  that  the  lands  were  worth  $15  per  acre, 
and  this  the  witness  thought  was  before  Hoo- 
ver purchased  the  land  and  got  his  deed.  We 
quote  from  this  witness'  testimony:  "He 
does  not  know  whether  it  was  before  or  aft- 
er the  deeds  were  made,  but  thinks  It  was 
before  Hoover  purchased  the  land;  for  Hoo- 
ver told  him  that  several  parties  were  want- 
ing the  place,— mentioning  Dr.  Smith,  who 
had  offered  to  give  $6,000,— and  said  there 
were  several  other  parties  about  Lavaca  who 
wanted  it  and  that  he  could  get  it  for  $15 
per  acre,  and  that  he  (Bryan)  had-  better  trade 
quick,  as  Mr.  Webb  was  old  and  cranky,  or 


something  like  that  and  they  were  liable  to 
miss  it  unless  they  made  a  quick  trade.  Hoo- 
ver seemed  to  think  that  the  land  was  well 
worth  $15  per  acre.  Said  it  was  a  good  stock 
farm,  If  handled  right  Hoover  said  be  could 
buy  It  and  would,  if  It  suited  htm  (Bryan)  to 
go  in  partners  with  him.   This  was  after  they 
came  back  from  the  trip  visiting  the  land. 
After  this  conversation.  Hoover  called  him  in 
his  office  one  day,  and  showed  him  the  deed, 
and  said  that  he  bad  everything  fixed  up  to 
buy  the  place,  If  It  suited  him  (Bryan)  to  buy 
with  him,  and,  If  it  did  not  he  (Hoover) 
would  rent  it  to  him,"  etc.  This  witness  also 
says  that  while  be  and  Hoover  were  with 
Webb,  looking  over  the  place,  Webb  asked 
him  (Bryan)  if  he  did  not  think  the  place  was 
worth  $15  per  acre.   He  further  shows  that 
Hoover  told  him  after  he  got  the  deeds  that 
the  place  cost  him  $16  per  acre.  Another  wit- 
ness, who  was  present  at  a  conversation  be- 
tween Bryan  and  Hoover  about  renting  the 
place  In  the  fall  of  1895,  says:  "Bryan  want- 
ed the  place  cheaper  than  Hoover  offered  it 
and  Hoover  told  Bryan  be  could  not  rent  it 
cheaper,  because  he  was  paying  $15  per  acre 
for  the  land;  that  be  was  paying  this  amount 
to  Mr.  Webb."    Another  witness  (Ingram) 
say 8:    "Webb  offered  the  place  to  him  for 
$6,500,  and  said  he  believed  he  could  get  $7,- 
000.   This  was  about  the  time  of  the  nego- 
tiations between  Webb  and  Hoover."  It  thus 
appears  that  Webb  thought  the  land  was 
worth  $15  per  acre,  and  was  asking  approxi- 
mately that  for  it;  that  Hoover  thought  it 
was  worth  $15  per  acre,  and  was  anxious  to 
get  Bryan  to  Join  him  and  pay  that  for  it; 
and  that  after  he  had  bought  It  and  procured 
the  deed  for  it  he  told  him  that  it  cost  him 
$15  per  acre.    We  are  of  the  opinion  that 
these  verbal  admissions  of  Hoover  as  to  the 
value  of  the  land,  and  what  he  was  willing 
to  pay  and  had  paid  for  it  have  a  far  more 
serious  aspect  than  this  counsel  seem  willing 
to  concede.   They  say,  "He  may  show  that 
they  were  simply  lies;  that  they  were  mere- 
ly puffing;"  and  counsel  seem  Inclined  to  so 
treat  them  as  having  been  made  to  Induce 
strangers  to  purchase,  or  to  enter  with  Hoo- 
ver into  an  advantageous  contract  of  rental 
But  this  theory  is  shorn  of  all  plausibility 
when  it  1b  remembered  .that  Hoover,  although 
called  as  a  witness  after  the  above  facts  had 
been  elicited,  and  therefore  cognizant  of 
same,  failed  to  deny  that  the  statements  were 
true,  or  to  assert  that  they  were  made  under 
mistake,  or  to  in  any  manner  explain  what 
was  their  real  purpose.  Then  it  was  he  miss- 
ed the  golden  opportunity.  Furthermore,  the 
"puffing  idea"  vanishes  when  we  consider 
that  Bryan  shows  that  Hoover  made  the 
statement  that  the  lands  were  worth  $16  per 
acre,  and  could  be  had  for  $15  per  acre  If 
they  made  a  quick  trade,  etc.,  when  he  was 
In  the  attitude  of  one  wishing  to  buy,  and 
not  one  who  had  already  purchased.  A*  man 
who  would  "puff"  what  he  expected  to  buy, 
so  as  to  enhance  or  stiffen  the  price  he  would 
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have  to  pay,  in  these  times,  would  be  classed 
among  the  curios.  No;  the  only  reasonable 
explanation*  of  these  admissions  by  Hoover 
is  that  they  were  made  because  they  were 
true,  and  before  there  was  any  thought  to  dis- 
semble. It  was  in  proof  that  Hoover  said 
"Webb  was  old  and  cranky";  but  he  would 
have  been  something  more  than  that,  had  he 
sold  the  land  upon  consideration  of  being  re- 
lieved of  a  debt  of  $4,000  or  $4,300,  and  with 
no  assurance  from  one  having  authority  to 
release  him,  when  he  might  have  been  re- 
leased Indeed  by  selling  to  another,  and  be- 
sides might  have  pocketed  several  hundred 
dollars.  The  only  evidence  appellant  has  to 
support  tbe  contention  that  the  land  was  sold 
to  Hoover  upon  consideration  that  he  would 
relieve  Webb  from  liability  on  the  mortgage 
debt  Is  that  of  A.  J.  Hoover.  The  testimony 
of  this  witness  does,  Indeed,  support  appel- 
lant's view,  but  we  think  the  decided  prepon- 
derance is  with  the  contention  of  the  execu- 
tor (appellee).  True,  learned  counsel  argue 
that  the  correspondence  of  Hoover  with  T.  B. 
Bowman  ft  Co.  establishes  the  contention  of 
appellant  It  would  too  greatly  Incumber 
this  opinion  to  set  out  the  letters  in  hsec  ver- 
ba, but  we  do  not  think  it  possible  to  gather 
from  them  that  Hoover  had  bought  the  land 
from  Webb.  On  the  contrary,  if  they  are  to 
be  taken  as  true,  they  show  that  Hoover  had 
not  bought  the  place  at  all,  and  would  not 
take  It  In  consideration  of  paying  off  the 
mortgage  debt;  for  if  he  had  really  bought 
the  land  in  consideration  of  paying  off  the 
mortgage  debt  when  the  quitclaim  deed  was 
executed,  the  29th  of  October,  1895,  why, 
then,  was  he  writing  to  Bowman  &  Co.,  No- 
vember 7,  1895,  to  this  effect:  "I  made  a 
personal  examination  of  the  farm,  to  see  If  I 
could  not  take  it,  and  make  it  pay  Interest 
and  taxes  for  the  next  two  years,  after  which 
time  I  thought  there  might  be  a  change.  I 
should  like  to  own  the  farm,  but  decided  to 
let  it  alone."  Why,  If  he  had  already  bought 
the  place  from  Webb,  and  agreed  to  assume 
the  mortgage  debt,  was  he  writing  to  Bow- 
man &  Co.,  in  the  above  and  other  letters, 
representing  that  he  bad  decided  to  let  it 
alone,  and  that  he  was  trying  to  negotiate 
wltb  other  parties  to  take  it,  and  that  other 
parties  might  be  Induced  to  take  it  If  certain 
arrangements  could  be  made,  satisfactory  to 
Bowman  ft  Co.  and  these  parties,  as  to  the 
payment  of  the  principal  and  Interest  on  the 
mortgage  debt,  etc.  In  a  letter  of  November 
11th,  Hoover  says:  "Tour  recent  letter  at 
hand,  and  will  see  the  parties  interested,  and 
let  yon  know  regarding  tbe  land-  In  a  day  or 
so.  Will  take  one  of  the  parties  out  to-mor- 
row to  see  the  farm."  On  November  19th  he 
writes:  "In  regard  to  Webb  place,  will  say 
that  I  have  everything  all  right  Parties 
will  take  the  place  at  7  per  cent,  of  $4,300." 
This  latter  date  was  the  date  of  tbe  warranty 
deed  from  Webb  to  him,  but  still  be  does  not 
disclose  the  real  truth  to  Bowman  ft  Oo.  of 
bis  purchase  on  that  day  from  Webb,  but 


represents  to  them  "that  parties  will  take 
the  place."  And  not  until  as  late  as  Decem- 
ber 12th  does  be  let  them  know  the  truth,— 
that  be  himself  wants  the  place  from  them 
on  certain  terms.  Tbe  letters  of  Hoover  to 
Bowman  ft  Co.,  in  the  light  of  his  contention 
here,  are  exceedingly  disingenuous.  We  are 
convinced  that  Hoover  did  not  determine  to 
buy  the  place  of  Webb  until  he  thought  he 
had  made  satisfactory  arrangements  to  rent 
the  place  so  that  he  could  pay  for  it  at  the 
price  agreed  upon  between  himself  and 
Webb,  to  wit  $15  per  acre,  and  that  he  con- 
cealed the  fact  from  Bowman  ft  Co.  of  his  de- 
sire to  purchase  himself  until  he  had  gotten 
their  consent  to  an  advantageous  arrange- 
ment for  the  payment  of  tbe  mortgage  debt 
So,  if  the  letters  are  considered,  they  do  not 
strengthen  his  case.  But  if  these  letters  bad 
caused  us  to  come  to  a  different  conclusion,  we 
would  have  had  to  sustain  tbe  lower  court  In 
excluding  them.  They  were  written  after  the 
consummation  of  the  contract  between  Hoo- 
ver and  Webb  concerning  the  sale  of  the  land. 
They  were  about  matters  wltb  which  Webb 
had  no  concern,  and  his  rights,  as  already  se- 
cured by  the  contract  he  had  made  with 
Hoover,  could  not  be  affected  in  any  manner 
by  any  trade  that  Hoover  and  Bowman  ft  Co. 
might  make.  It  is  a  well-settled  rule  of  evi- 
dence that  no  conversation  or  written  state- 
ment not  concomitant  with  tbe  matter  to 
which  it  relates,  which  proposes  to  tell  what 
has  happened,  or  recite  facts  or  circumstan- 
ces connected  with  tbe  past  transaction,  even 
though  they  explain  or  attempt  to  explain  it 
are  not  res  gestae.  1  Greenl.  Ev.  110:  Rice. 
Bv.  384.  This  correspondence  could  not  be 
said  to  come  within  the  definition  of  res  ges- 
tae approved  by  this  court.  OH  Co.  v.  Slover, 
58  Ark.  168,  24  &  W.  106;  Railway  Co.  v. 
Kelley,  61  Ark.  52,  81  8.  W.  884. 

*3.  Concerning  the  so-called  counterclaim  of 
$220,  we  think,  under  the  proof  in  this  case, 
this  claim  for  corn  was  not  strictly  a  counter- 
claim, as  defined  by  our  statute;  for  it  did  not 
arise  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  nor  was  It  connected  with 
the  subject  of  the  action.  Sand,  ft  H.  Dig.  f 
723.  But  if  it  was  a  Just  claim,  appellant 
would  have  had  the  right  to  assert  It  as  a  set- 
off pro  tanto.  Appellee,  in  setting  up  and 
proving  that  the  consideration  for  the  deed 
was  different  from  that  contended  for  by  ap- 
pellant overcomes  the  allegation  that  the 
promise  of  Webb  to  let  Hoover  have  1,280 
bushels  of  corn  was  a  part  of  the  agreement 
by  which  the  defendant  was  to  relieve  Webb 
from  liability  for  the  mortgage  indebtedness. 
But  the  appellee  does  not  deny  tbe  allegation 
"that  Webb  was  to  pay  the  past-due  indebted- 
ness, amounting  to  $320,"  and  that  the  de- 
fendant paid  to  James  S.  North  the  said  $320, 
past-due  Interest,  and  the  said  Webb  deliv- 
ered, as  part  fulfillment  of  his  agreement,  400 
bushels  of  corn,  and  that  "the  remaining  820 
bushels  were  not  delivered."   Therefore,  as 
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the  answer  was  properly  verified,  we  most 
treat  this  allegation  as  confessed. 

The  decree  is  therefore  reversed,  and  the 
cause  is  remanded,  with  directions  to  enter  a 
decree  in  favor  of  the  appellee,  executor  of 
the  estate  of  Webb,  for  the  sum  of  $6,870, 
with  interest  at  0  per  cent  per  annum  from 
the  1st  of  April,  1896,  less  the  sum  of  $220, 
with  interest  at  6  per  cent,  per  annum  from 
time  same  was  paid  on  the  mortgage  debt; 
that  the  amount  thus  ascertained  be  declared 
a  lien  on  the  land;  and  that  the  land  be  sold, 
and  the  proceeds  be  applied  (1)  to  the  pay- 
ment of  the  mortgage  debt  mentioned  In  the 
complaint,  and  (2)  the  balance,  if  any,  to  the 
executor  of  Hoover,— and  for  such  other  and 
further  proceedings  by  the  chancery  court  as 
may  be  necessary  to  carry  out  the  decree,  not 
inconsistent  with  this  opinion. 

On  Motion  to  Rehear. 
(May  23,  1899.) 

Upon  a  careful  review  of  the  record,  we 
adhere  to  our  former  conclusion  on  the  facts 
of  this  case.  This  Is  the  only  reasonable  con- 
struction to  place  upon  the  conduct  of  both 
Webb  and  Hoover,  In  the  light  of  all  the  facts 
presented  by  this  record.  The  conclusion  we 
first  reached  is  upheld  by  the  decided  pre- 
ponderance of  the  evidence;  and  so  far  as 
Hoover  is  concerned,  under  the  circumstances 
disclosed  by  the  proof,  it  is  the  only  interpre- 
tation of  his  conduct  at  all  compatible  with 
honest  and  fair  dealing. 

Counsel  for  appellant,  with  their  usual  vig- 
or of  argument,  and  copious  citations,  have 
pressed  upon  our  attention,  in  their  brief  for 
rehearing,  the  estoppel  of  appellee  to  complain 
here  of  the  decree  of  the  court  rescinding  the 
contract  of  sale.  We  have  carefully  consider- 
ed their  argument  and  examined  their  authori- 
ties, and  we  are  of  the  opinion  that  It  is  en- 
tirely unnecessary  for  us  to  go  Into  that  ques- 
tion. Let  us  concede  that  counsel  for  appel- 
lant are  correct  about  that  Then  the  case 
would  stand  alone  upon  his  appeal.  He  was 
not  satisfied,  and  would  not  accept  the  decree 
of  the  court  rescinding  the  contract  of  sale, 
but  has  appealed  from  It  and  is  here  insisting 
that  the  court  erred  in  the  rescission  of  the 
contract  of  sale,  and  in  not  decreeing  that  the 
sale  was  actually  made  according  to  the  con- 
tention of  his  answer.  We  agree  with  the  ap- 
pellant that  there  was  a  contract  of  sale,  and 
that  the  court  erred  In  decreeing  a  rescission 
of  same.  Therefore  we  cannot  affirm  the  de- 
cree of  the  learned  chancellor.  But  we  do  not 
concur  with  appellant  that  the  terms  of  the 
sale  were  as  he  contends.  Then  the  question 
is,— and  it  Is  raised  directly  by  appellant's 
own  appeal,— what  were  the  terms  of  the  sale? 
This  we  have  determined,  on  the  facts,  against 
appellant's  contention,  and  have  directed  such 
a  decree  In  this  regard  as  should  have  been 
rendered  in  the  first  instance.  There  is  no 
pretense  that  the  cause  has  not  been  fully  de- 
veloped. On  the  contrary,  It  has  been  ex- 


haustively and  elaborately  developed  on  both 
sides.  We  have  therefore  taken  up  the  cause 
on  appeal,  and  decided  it  upon  the  merits  as 
presented  by  the  whole  record,  and  we  be- 
lieve our  conclusion  is  in  conformity  with 
well-established  rules  of  chancery  procedure. 
Pickett  v.  Ferguson,  45  Ark.  177;  Crease  v. 
Lawrence,  48  Ark.  812,  8  &  W.  196;  Pirns- 
worth  v.  Hoover,  66  Ark.  — ,  60  S.  W.  866. 
The  motion  for  rehearing  Is  therefore  over- 
ruled. 


STATE  v.  RICE. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 
Criminal  Law — Continuances — Indiotubnts 
— Sufficiency. 

1.  A  motion  for  continuance  by  an  accused 
for  the  absence  of  witnesses  must  show  the  ma- 
teriality of  the  evidence  expected  to  be  obtained, 
and  that  he  believes  the  facts  he  expects  to 
prove  to  be  true. 

2.  An  accused  is  not  prejudiced  by  the  over- 
ruling of  his  motion  for  continuance  for  absent 
witnesses,  where  their  evidence  was  in  support 
of  a  defense  shows  on  the  trial  to  be  without 
merit. 

3.  The  appellate  court  will  not  review  the 
refusal  of  a  continuance  unless  it  is  shown  that 
the  discretion  of  trial  court  was  abused. 

4.  An  indictment  charging  that  accused  did  fe- 
loniously shoot  deceased  with  a  gun,  "and  then 
and  there  giving  her"  a  mortar  wound,  is  not  in- 
sufficient in  that  it  does  not  charge  that  the 
mortal  wound  was  feloniously  given,  since  the 
"feloniously"  first  mentioned  is  sufficiently  con- 
nected by  the  wordB  "and  then  and  there. 

Appeal  from  circuit  court,  Oregon  county; 
W.  N.  Evans,  Judge. 

Carroll  M.  Rice  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

5.  A.  Handy  and  Harris  &  Norman,  for  ap- 
pellant The  Attorney  General  and  Sam  B. 
Jeffries,  for  the  State. 

BURGESS,  J.  The  defendant  was  convict- 
ed in  the  circuit  court  of  Oregon  county  of 
murder  In  the  first  degree,  and  his  punish- 
ment fixed  at  death,  for  having  shot  to  death, 
with  a  Winchester  rifle,  his  wife,  Mary  C. 
Rice,  at  said  county,  on  the  27th  day  of  June, 
1898.    He  appeals. 

Defendant  had  been  previously  married 
before  his  marriage  to  the  deceased.  By  his 
first  wife  there  were  three  children,  the  old- 
est being  about  9  years  of  age.  The  deceas- 
ed was  about  20  years  of  age  at  the  time  of 
the  homicide.  She  and  the  defendant  had 
not  lived  happily  together,  and  she  had  left 
him  two  or  three  times,  but  upon  his  solic- 
itations, returned  to  him.  Finally  she  left 
him,  and  went  to  the  bouse  of  an  aged  lady, 
by  the  name  of  Conner,  to  make  her  home, 
where  she  had  been  living  about  three  weeks, 
when  defendant  on  the  evening  or  night  of 
June  26,  1896,  took  his  rifle,  and  went  and 
watched  around  the  house  nearly  all  night, 
with  the  hope  that  his  wife  might  come  out 
so  he  could  see  her;  and,  falling  in  this,  he 
went  to  the  spring  where  he  knew  the  fam- 
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Uy  got  water,  and  waited  until  morning, 
thinking  that  she  would  come  to  the  spring 
(or  water.  Between  6  and  7  o'clock  In  the 
morning,  being  June  27,  1888,  deceased  and 
Mrs.  Sarah  A.  Conner,  a  daughter-in-law  of 
the  lady  with  whom  deceased  was  then  liv- 
ing, and  who  had  stayed  there  the  night  be- 
fore, went  to  the  spring  for  water,  and  there 
met  defendant,  who  asked  deceased  if  she 
would  return  and  live  with  him.  She  re- 
plied that  she  would  not,  and  stooped  down 
to  get  her  bucket  of  water,  when  defendant 
raised  his  gun,  remarked  to  her,  "God  damn 
your  and  fired  at  her;  the  ball  penetrating 
her  left  breast,  entering  the  body  In  the  re- 
gion of  the  heart,  from  the  effects  of  which 
she  died  In  about  30  minutes.  He  then  left 
her  lying  upon  the  ground,  returned  to  his 
camp  where  he  was  living,  sent  for  one  of 
his  neighbors,  and  told  him  all  about  the 
homicide.  He  had  repeatedly  threatened  to 
kill  deceased  If  she  did  not  return  and  live 
with  him. 

The  indictment  against  defendant  was  re- 
turned on  the  23d  day  of  August,  1888. 
Thereupon,  at  his  request,  the  cause  was  set 
for  trial  on  the  6th  day  of  September,  1898. 
When  the  case  was  called  for  trial  at  that 
time,  defendant  presented  his  motion  for  a 
continuance  upon  the  ground  of  the  absence 
of  four  witnesses  therein  named.  The  ap- 
plication was  overruled,  and  the  action  of  the 
court  in  this  regard  is  assigned  for  error. 
Section  4137,  Rev.  St  1889,  provides  that  "all 
Indictments  or  informations  shall  be  tried 
at  the  term  at  which  the  Indictment  Is  found 
or  Information  filed  if  the  defendant  is  In 
custody,  or  appears  at  such  term,  or  at  the 
first  term  at  which  the  defendant  appears, 
unless  the  same  be  continued  for  cause."  It 
is  clear  from  this  statute  that  the  case  stood 
for  trial  at  the  term  at  which  the  Indictment 
was  preferred;  and,  to  entitle  defendant  to 
a  continuance,  his  motion,  In  addition  to  the 
facts  therein  stated,  should  have  shown  the 
materiality  of  the  evidence  expected  to  be 
obtained,  and  that  the  facts  be  expected  to 
prove  by  said  witnesses  he  believed  to  be 
true  (section  4181,  Id.),  but  it  contained  no 
such  averments.  While  the  motion  discloses 
that  defendant  expected  to  prove  by  the  ab- 
sent witnesses  that  deceased  had  repeatedly 
threatened  his  life,  that  she  carried  concealed 
upon  her  person  a  dirk  and  revolver,  and  that 
she  procured  poison  with  which  to  poison 
him,  the  nature  of  the  defense  intended  to 
be  relied  upon  by  him  does  not  appear,  from 
the  motion,  to  have  been  self-defense,  for 
which  purpose  only  the  evidence  would  have 
been  admissible.  The  materiality  of  the  evi- 
dence did  not,  therefore,  appear  from  the  mo- 
tion, and  for  this  reason  the  motion  was 
properly  overruled.  State  v.  Pagels,  92  Mo. 
300,  4  8.  W.  931;  State  v.  Bryant,  93  Mo. 
273,  6  S.  W.  102;  State  v.  Cochran  (Mo.  Sup.) 
49  S.  W.  558;  State  v.  Kindred,  Id.  845.  Not 
only  this,  but  It  was  developed  upon  the  trial 
that  the  plea  of  self-defense  was  a  mere  pre- 


text without  merit,  and  unworthy  of  being 
called  such.  Hence  defendant  could  not  pos- 
sibly have  been  prejudiced  by  the  action  of 
the  court  In  overruling  the  motion.  More- 
over, the  granting  or  refusing  a  continuance 
is  a  matter  resting  largely  in  the  discretion 
of  the  trial  court;  and  this  court  will  not 
Interfere  unless  It  be  made  to  appear  that 
such  discretion  has  been  unwisely  exercised, 
which  has  not  been  done  in  this  case.  State 
v.  Day,  100  Mo.  242,  12  S.  W.  365;  State  v. 
Banks,  118  Mo.  117,  23  S.  W.  1079. 

It  is  also  insisted  that  the  Indictment  Is 
bad,  in  that  it  fails  to  charge  that  with  the 
bullet  so  shot  out  of  said  rifle  the  defendant 
"then  and  there,  feloniously,  willfully,"  etc., 
did  strike,  penetrate,  and  wound;  in  other 
words,  that  the  words  "feloniously,"  etc., 
previously  alleged,  are  not  connected  with 
the  mortal  shot  by  the  use  of  the  words 
"then  and  there."  The  Indictment  alleges 
that  "the  grand  jury  upon  their  oath  present 
that  Carroll  M.  Bice  on  the  27th  day  of  June, 
1898,  at  the  county  of  Oregon,  In  and  upon 
one  Mary  C.  Rice,  then  and  there,  feloniously, 
willfully,  deliberately,  premedltatedly,  on  pur- 
pose, and  of  his  malice  aforethought,  did 
then  and  there  shoot  off  and  discharge  at  and 
upon  her,  the  said  Mary  O.  Rice,  with  the 
Winchester  rifle  aforesaid,  loaded  with  the 
gunpowder  and  leaden  balls  aforesaid,  and 
then  and  there  giving  to  her,  the  said  Mary 
O.  Rice,  with  one  of  the  leaden  balls  afore- 
said, in  and  upon  her,  the  said  Mary  C.  Rice, 
and  upon  and  in  the  left  side  of  the  body  of 
her,  the  said  Mary  O.  Bice,  one  mortal  wound, 
of  the  breadth  of  two  inches  and  of  the 
depth  of  eight  inches,  of  which  said  mortal 
wound  the  said  Mary  C.  Rice  at  the  time  and 
place  aforesaid  Instantly  died."  While  the 
Indictment  is  rather  unartlstically  drawn,  it 
Is  not,  we  think,  subject  to  the  objection 
urged  against  It,  as  the  words  "feloniously," 
etc.,  first  alleged  therein,  are  subsequently 
connected  with  the  striking  of  the  bullet,  and 
its  result,  by  the  use  of  the  very  words,  to 
wit,  "then  and  there,"  etc.,  which  defendant 
insists  are  necessary  to  make  the  indictment 
good.  It  would  perhaps  have  been  better 
had  the  word  "feloniously"  been  repeated 
next  after  the  words,  "then  and  there,"  when 
used  the  second  time  In  the  Indictment,  so 
that  it  would  read,  "then  and  there  feloni- 
ously giving  to  her,  the  said  Mary  C.  Rice, 
with  one  of  the  leaden  bullets,"  etc.,  "one 
mortal  wound;"  but  as  the  words  "felonious- 
ly," etc.,  as  first  alleged,  are  connected  with 
the  mortal  shot  by  the  words  "and  then  and 
there,"  the  words  "feloniously,"  etc.,  become 
component  parts  of  the  subsequent  allega- 
tions, and  connect  them  with  the  mortal  shot, 
which  is  all  that  was  necessary  In  order  to 
make  the  Indictment  good.  State  v.  Herrell, 
97  Mo.  105,  10  S.  W.  387,  and  authorities 
cited;  3  Chit.  Or.  Law  (5th  Am.  Ed.)  738. 

The  evidence  showed  defendant  to  be 
guilty,  beyond  any  question,  of  one  of  the 
most  deliberate    and  unprovoked  murders 
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ever  perpetrated  by  man.  He  seems  to  bare 
bad  a  fair  and  Impartial  trial,  and  must 
suffer  the  penalty  imposed  by  law  for  Its 
transgression  In  such  cases.  We  affirm  the 
Judgment,  and  direct  the  sentence  to  be  exe- 
cuted. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cut. 


STATE  v.  RTJFTJS. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 
Criminal  Law — Instructions — Appeal — Rsoobd 
— Review. 

1.  It  is  the  duty  of  the  court  in  a  criminal 
case  to  instruct  the  jury,  though  not  requested 
so  to  do. 

2.  The  assignment  of  certain  remarks  of  the 
prosecuting  attorney  ss  a  ground  for  a  new 
trial,  and  setting  them  out  In  the  motion,  does 
not  make  them  a  part  of  the  record,  so  as  to  be 
reviewable,  but  they  should  be  copied  into  the 
bill  of  exceptions. 

8.  The  appellate  court  will  not  interfere  with 
a  verdict  approved  by  the  trial  court  on  the 
ground  that  it  is  unusual  and  severe,  in  the  ab- 
sence of  a  showing  that  It  was  manifestly  the 
result  of  passion  or  prejudice. 

Appeal  from  circuit  court,  Pemiscot  county; 
Henry  O.  Riley,  Judge. 

Essex  Rufus  was  convicted  of  shooting, 
with  malice,  with  Intent  to  kill,  and  be  ap- 
peals. Affirmed. 

Roberts  &  Sellers,  for  appellant  The  At- 
torney General,  for  the  State. 

BURGESS,  J.  At  the  February  term,  1898, 
of  the  circuit  court  of  Pemiscot  county,  the 
defendant  was  convicted  of  shooting,  with 
malice,  with  intent  to  kill,  one  Rankin  Schof- 
ner,  and  his  punishment  fixed  at  five  years' 
imprisonment  in  the  penitentiary.  He  ap- 
peals. 

At  and  for  several  months  prior  to  the  1st 
of  June,  1896,  the  defendant  and  Rankin 
Schofner  and  his  wife  occupied  as  their  resi- 
dence different  parts  of  the  same  house,  Schof- 
ner renting  from  the  defendant  Defendant 
wanted  possession  of  that  part  of  the  house 
In  which  Schofner  was  living,  and  had  been 
urging  him  for  some  time  to  move  out  and  go 
elsewhere.  A  week  or  10  days  before  the 
shooting,  they  had  some  words  over  some 
chickens  which  Schofner  owned.  On  the  day 
of  the  shooting,  defendant,  anticipating,  as 
he  Claims,  trouble  with  Schofner,  put  a  pistol 
in  his  pocket  and  went  to  his  mother's,  who 
lived  only  a  short  distance  away,  for  some 
milk,  and  upon  his  return,  with  a  jar  of  milk 
under  bis  arm,  he  saw  Schofner  coming,  meet- 
ing him  in  the  road,  having  at  the  time  both 
hands-  in  his  pockets,  and,  fearing  that  he 
was  going  to  use  a  knife  or  pistol  upon  him, 
he  put  down  his  Jar  of  milk,  drew  his  pistol, 
and  shot  him,  the  ball  entering  the  left  fore- 


arm about  1%  inches  below  the  elbow  joint 
ranging  downwards,  and  lodging  in  the  arm. 
from  which  It  was  afterwards  extracted. 
Schofner  was  not  armed  at  the  time  of  the 
shooting,  nor  was  he  making  any  demonstra- 
tion of  violence  towards  the  defendant  but 
when  shot  he  went  Into  his  house,  within 
a  few  steps  of  which  the  shooting  occurred. 

1.  Among  the  grounds  assigned  In  the  mo- 
tion for  a  new  trial  filed  by  defendant  and 
which  may  be  considered  together,  are  that 
the  verdict  of  the  Jury  is  against  the  evidence, 
against  the  law  as  declared  by  the  court,  the 
giving  instructions  by  the  court  of  Its  own 
motion  on  behalf  of  the  state,  the  admission 
of  evidence  on  the  part  of  the  state,  and  the 
exclusion  of  evidence  offered  on  behalf  of 
defendant.  With  respect  to  these  assignments 
It  may  be  truthfully  said  that  they  are  with- 
out merit  There  was  abundant  evidence  to 
authorize  the  verdict  which  is  in  accordance 
with  the  law  as  announced  by  the  court  in 
its  Instruction  to  the  jury.  It  was  not  only 
proper  for  the  court  to  Instruct  the  Jury,  but 
it  was  its  duty  to  do  so,  and  it  makes  no  dif- 
ference whether  the  instructions  given  were 
prepared  and  asked  by  the  respective  counsel, 
or  whether  prepared  by  the  court  and  given 
of  Its  own  motion.  With  respect  to  the  re- 
maining assignment,  we  have  not  been  able  to 
discover  wherein  error  was  committed  in  the 
admission  or  .exclusion  of  evidence,  and  no 
particular  instance  of  that  character  Is  sug- 
gested In  the  motion. 

2.  Another  assignment  is  that  the  court  per- 
mitted the  prosecuting  attorney,  In  his  argu- 
ment to  the  jury,  to  go  outside  of  the  record: 
but  the  language  complained  of  is  not  copied 
in  the  bill  of  exceptions.  Merely  assigning 
such  remarks  as  a  ground  for  a  new  trial, 
and  setting  them  out  in  the  motion,  neither 
proves  they  were  made,  nor  makes  them  a 
part  of  the  record.  State  v.  Levy,  126  Mo. 
654,  29  S.  W.  708;  State  v.  Green,  117  Mo. 
298,  22  S.  W.  952;  8tate  v.  Paxton,  126  Mo. 
600,  29  S.  W.  705;  State  v.  Jackson,  126  Mo. 
521,  29  S.  W.  601. 

3.  It  is  also  claimed  that  the  verdict  in 
view  of  the  evidence  and  Instructions,  is  un- 
usual and  severe.  Of  this  the  court  and  Jury 
were  the  better  judges.  The  court  approved 
the  verdict,  and,  having  done  so,  this  court 
will  not  interfere,  in  the  absence  of  something 
showing  that  It  Is  manifestly  the  result  of 
passion  or  prejudice;  which  does  not  appear 
in  this  case. 

4.  In  the  motion  In  arrest  which  was  filed 
it  is  urged  that  the  indictment  is  bad,  but  this 
contention  is  entirely  without  merit.  The  In- 
dictment Is  In  the  usual  form  In  such  cases, 
and  free  from  objection.  We  find  no  error  in 
the  record,  and  therefore  affirm  the  Judgment 

GANTT,  P.  J.,  and  SHERWOOD,  J,  con- 
cur. 
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LAMB  et  al.  t.  MISSOURI  PAC.  RY.  CO. 
(Supreme  Court  of  Missouri.  Not.  16, 1898.) 
Dissenting  opinion.   For  majority  opinion, 
see  48  S.  W.  659. 

SHERWOOD,  J.  Action  for  $10,000  dam- 
ages for  injuries  resulting  to  Mrs.  Lamb,  the 
beneficial  plaintiff  herein,  by  being  struck  by 
a  tender  which  was  attached  to  an  engine  be- 
longing to  defendant  company,  and  which 
knocked  plaintiff  down,  bruising  her  about 
the  head,  face,  and  limbs,  and  the  engine  and 
tender  ran  over  and  crushed  the  heel  and 
under  portion  of  her  left  foot  The  answer  of 
defendant  was  a  general  denial,  coupled  with 
t  plea  of  contributory  negligence.  The  reply 
was  a  general  denial.  The  petition  counted 
on  the  night  of  the  occurrence  of  the  injury 
being  "dark  and  cloudy."  In  her  original  pe- 
tition, "smoke"  was  alleged  as  an  additional 
Ingredient  of  Injury;  but  this  element  was 
eliminated  from  the  amended  petition,  because 
of  an  Instruction  given  at  the  Instance  of  de- 
fendant, to  the  effect  that,  if  plaintiffs  view 
was  obstructed  by  smoke  or  otherwise,  it  was 
her  duty  to  have  waited  until  such  smoke  or 
other  obstruction  had  been  removed  before  at- 
tempting to  cross  the  track,  and  a  failure  to 
do  so  would  preclude  a  right  of  recovery. 
The  accident  occurred  on  the  16th  day  of 
June.  1893,  about  820  o'clock  in  the  evening 
of  that  day,  in  the  city  of  Pleasant  Hill  (a 
city  of  over  2,000  Inhabitants),  at  a  public 
crossing  of  Wyoming  street  where  that  street 
crosses  the  railroad  track  of  defendant  com- 
pany, which  track  runs  through  the  city  from 
toe  southeast  in  a  northwesterly  direction, 
and  divides  the  business  from  the  residence 
portion  of  the  city.  Wyoming  street  runs 
north  and  south  through  the  city,  and  across 
the  tracks  (two  in  number)  at  that  crossing. 
A  plat  and  photographs  which  will  accompany 
this  opinion  will  give  an  accurate  idea  of  the 
scene  of  the  accident  and  its  surroundings.* 
It  win  be  noted  in  this  connection  that  the 
two  tracks  Involved  in  the  evidence  pre- 
served in  the  record  are  parallel,  and  for  a 
long  distance  entirely  straight— for  a  distance 
of  a  quarter  of  a  mile  to  the  east,— and  there 
are  no  obstructions  to  the  vision  along  the 
lines  of  the  first  and  second  tracks.  Along 
those  tracks  a  great  many  trains  were  accus- 
tomed daily  to  pass  backward  and  forward. 
Mrs.  Lamb  was  26  years  of  age;  was  born 
and  reared  In  Pleasant  Hill;  was  perfectly 
familiar  with  the  crossing  and  with  the  run- 
ning of  the  trains,  and.  living,  as  she  did, 
north  of  the  railroad  tracks,  was  accustomed 
to  cross  them  at  this  same  crossing  two  or 
three  times  a  day;  and  a  great  many  trains 
were  passing  as  plaintiff  usually  went  over  the 
crossing,  and  this  had  been  the  case  with  her 
for  years.  This  crossing  was  west  of  the  de- 
pot about  two-thirds  of  a  block,  or  about  322 
feet  There  is  a  sidewalk  on  the  west  side  of 

1  Not  procurable, 
51  S.W.-6 


Wyoming  street  which  crosses  these  tracks. 
At  this  point  the  first  track  is  a  switch  track, 
on  the  south,  and  the  passenger  track  is  next 
to  it  on  the  north.  It  is  18  feet  and  8  Inches 
from  the  south  rail  of  the  second  or  passenger 
track  to  the  south  rail  of  the  first  or  switch 
track;  and  each  track  is  4  feet  8  Inches  wide. 
On  the  evening  in  question  she  bad  been  over 
on  the  south  side  of  the  railroad  to  Rayburn's 
grocery  store,  about  175  feet  to  the  south  of 
the  first  railroad  track,  and  left  there  for  the 
purpose  of  returning  home.  Accordingly  she 
walked  north  on  the  sidewalk  on  the  west 
side  of  Wyoming  street  until  she  approached 
within  four  or  five  feet  of  the  south  rail  of 
the  first  (south  or  switch)  track.  There  she 
stood  for  three  or  four  minutes,  waiting,  as 
she  says,  for  the  passenger  train  then  about 
due  to  come  in  from  the  west,  or  Kansas  City, 
and  go  on  east  across  the  sidewalk  on  the  west 
side  of  Wyoming  street,  before  she  would 
venture  to  cross.  Pretty  soon  the  expected 
passenger  train  came  in  view.  The  engine 
whistled  at  the  usual  place,  west  of  the  Wyo- 
ming street  crossing,  80  rods,  or  1,320  feet 
from  the  place  where  plaintiff  was  standing. 
This  passenger  train  traveled  on  the  second 
track  north  of  plaintiff,  proceeding  east  to  the 
depot  While  this  was  occurring,  and  when 
the  passenger  train,  the  cars  of  which  were 
brilliantly  lighted,  had  almost  crossed  over  the 
crossing  at  Wyoming  street,  the  last  car  hav- 
ing gotten  about  east  of  that  street,  an  engine 
and  tender  came  from  the  east  along  the  first 
(south  or  switch)  track,  on  the  immediate 
south  of  which  plaintiff  was  then  expectantly 
standing.  This  engine  and  tender,  running 
backwards,  was  going  west  and  crossed  Wy- 
oming street  running  at  a  rate  of  speed  va- 
riously estimated  at  6  to  20  miles  per  hour.  It 
is  asserted  in  plaintiff's  behalf  that  no  sig- 
nals were  given  by  the  engine  going  west,  but 
on  this  there  is  the  usual  conflict.  She  testi- 
fies that  before  she  stepped  on  the  first  or 
nearest  track  to  her,  she  looked  both  ways, 
up  and  down  the  track,  and  did  not  see  or 
bear  the  engine,  and  then  stepped  on  the  first 
or  switch  track,  when  "almost  instantly"  she 
heard  the  engine  whistle,  and  then  the  tender 
immediately  struck  her,  knocking  her  25  or 
30  feet  westward,  etc.,  and  thnt  no  bell  was 
sounded  on  the  engine  in  question.  And  she 
also  testified  that,  Just  before  the  passenger 
train  came  down,  she  looked  to  the  west  and 
saw  some  box  cars  there,  some  50  yards  dis- 
tant on  the  first  track,  and  that  her  vision  was 
equally  unobstructed  toward  the  east,  and  that 
she  could  have  seen  the  engine  and  tender  50 
yards  to  the  east,  when  she  looked  in  that  di- 
rection, had  it  not  been  for  the  smoke  and 
dust  between  her  and  the  engine  and  tender, 
and  that  there  was  no  other  obstruction,  that 
she  knew  of,  to  have  prevented  her,  when 
standing  four  or  five  feet  from  the  first  track, 
from  seeing  an  engine  on  that  track  clear 
down  to  the  depot,  and  that  the  smoke  came 
from  the  passenger  train.  Further  on  she 
testifies  that  the  smoke,  and  the  dusky  even- 
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her  from  seeing  the  engine  and  tender,  and 
that  when  she  first  went  down  to  the  track, 
and  as  the  passenger  train  was  coming  in,  she 
looked  down  east,  and  saw  Duncan's  building, 
the  depot,  and  the  lights  in  the  windows,  and 
that,  If  there  had  been  no  smoke  or  dust,  she 
could  have  seen  an  engine  and  tender  50  feet 
to  the  east  as  they  came  towards  her.  Asked 
further  with  reference  to  the  crossing  of  the 
passenger  train,  she  says  that  when  she  last 
saw  it  It  was  still  moving  down;  that  then 
she  looked  east,  but  saw  only  the  passenger 
train;  that,  immediately  after  the  passenger 
train  passed  by  her,  she  looked  east,  and  then 
west,  and  then  stepped  on  the  track.  Asked 
whether  at  that  juncture  she  could  see  the 
engine,  she  answered:  "I  do  not  know  wheth- 
er I  noticed  whether  I  could  see  the  engine  or 
not.  I  saw  the  passenger  lights."  In  no 
place  in  her  testimony  does  it  appear  that 
she  looked  down  the  first  track,  near  which 
she  was  standing.  She  may  have  looked  east, 
—that  is,  let  her  eye  follow  the  passenger 
train,  and  the  second  track  on  which  it  was 
moving,— without  looking  at  the  first  track  at 
all.  She  also  testifies  that  as  she  was  stand- 
ing at  the  place  beside  the  track  at  which  she 
stopped,  and  before  the  passenger  train  pulled 
in,  there  was  nothing  to  have  prevented  her 
from  crossing  the  tracks  In  safety.  She  says, 
Indeed,  that,  even  after  the  passenger  train 
got  within  100  yards  of  the  crossing,  she  had 
time  to  have  made  the  crossing,  but  she  felt 
safer  waiting,  although  it  was  less  than  25 
feet  from  where  she  was  standing  to  the  north 
rail  of  the  passenger  track,  and  although  night 
was  approaching.  In  addition  to  plaintiff's 
testimony  already  set  forth,  her  testimony  had 
been  preserved  as  given  at  the  last  or  second 
mistrial.  Asked  at  that  time  If  she  had  Been 
the  engine  before  it  struck  her,  she  said:  "I 
do  not  remember  seeing  it  until  It  struck  me. 
I  heard  the  sound  of  the  whistle."  Asked 
how  far  it  was  when  It  whistled,— whether  6, 
8,  or  10  feet,— she  said:  "It  seems  It  was  clos- 
er than  that.  It  may  have  struck  me  right  at 
once.  I  do  not  know."  Asked  again  if  it 
might  have  been  off  8  or  10  feet  when  it  whis- 
tled, she  said,  "No;"  if  It  had,  she  could  have 
gotten  off  the  track.  On  that  former  trial  she 
was  also  questioned  about  the  smoke  about 
which  she  had  testified,  and  stated  that  it 
settled  In  the  direction  where  she  was,— right 
close  to  her.  Upon  this,  being  asked  if  the 
smoke  remained  clear  up  to  the  time  she  was 
hurt,  she  said  she  did  not  remember  whether 
it  did  or  not,  and  that  she  did  not  pay  any 
more  attention  to  It  after  she  first  looked  and 
saw  It  there.  On  a  former  occasion  the  depo- 
sition of  plaintiff  had  been  taken,  and  she 
stated  that,  when  the  passenger  train  had 
gone  by,  she  started  to  cross.  Asked  how  far 
she  had  gotten  before  being  struck,  she  an- 
swered, "One  step;  one  foot  on  the  track." 

Mundy,  a  negro,  came  along  as  plaintiff  was 
standing  where  she  had  stopped,  saw  her  there, 
and  then  crossed  over,  and,  looking  back,  saw 


passenger  train  as  It  was  coming  in.  This 
witness  says  that  as  he  crossed  over  the  tracks 
he  looked  east,  and  saw  the  engine  and  tend- 
er that  afterwards  struck  plaintiff  coming 
back  (that  is,  coming  west);  that  they  were 
about  the  lower  crossing  (Commercial  street;, 
a  block  distant;  that  this  was  east  of  the 
depot;  that  there  was  no  obstruction  at  this 
time  between  plaintiff  and  the  engine  and 
tender,  or  between  witness  and  those  objects; 
"that  anybody  that  was  looking  that  way. 
and  watching  for  anything  to  look  at,  could 
have  seen  It." 

Hayes,  another  witness,  who  crossed  the 
tracks  with  Mundy,  says  that  he  and  Mandj 
crossed  the  tracks  together  In  front  of  plain- 
tiff, and  that  in  crossing  he  looked  east,  to- 
wards the  depot,  and  saw  the  engine  and 
tender  down  back  of  Duncan's,  and  moving 
west,  and  that  it  was  in  plain  view  from 
where  witness  was,  and  that  there  was  noth- 
ing In  the  way  to  obstruct  plaintiff's  view  of 
the  engine  and  tender;  that  they  ran  up  to 
the  crossing  just  at  the  same  time  the  pas- 
senger train  went  by,  both  of  them  passing 
the  same  point  where  the  accident  occurred  at 
the  same  time;  that  the  bell  on  the  passenger 
train  was  ringing.  But  whether  the  bell  was 
ringing  on  the  approaching  engine,  witness 
could  not  say. 

Goudy,  another  witness,  says:  He  was  a 
passenger  on  the  Kansas  City  incoming  train. 
Was  in  the  middle  or  chair  car.  There  were 
three  coaches  on  the  train,  all  of  them  light- 
ed. The  window  was  up,  and  he  sitting  on 
the  south  side.  Saw  plaintiff  as  the  train 
was  crossing  Wyoming  -street.  She  was 
standing  on  the  sidewalk  and  looking  towards 
the  passenger  train,  and  witness  recognized 
her  when  passing.  That  the  engine  and  tend- 
er which  he  supposed  struck  plaintiff  passed 
the  rear  end  of  the  passenger  train  about  the 
middle  of  Wyoming  street  That  both  tie 
engine  and  train  were  moving  at  the  time- 
the  train  going  east,  and  the  engine  going 
west  That  the  engine  passed  witness  about 
the  middle  of  Wyoming  street,— a  street  95 
feet  between  sidewalks,— and  plaintiff  w 
then  on  the  sidewalk.  That  in  the  Judgment 
of  witness,  who  had  been  depot  agent  for 
over  16  years,  and  was  consequently  familiar 
with  the  locality,  a  person  standing  4  or  5 
feet  south  of  the  south  track  could  see  as 
far  east  as  beyond  Commercial  street,  and 
perhaps  as  far  as  the  tank. 

Barnes,  another  witness,  says:  On  the  even- 
ing of  the  accident  he  was  sitting  at  tie 
corner  of  Dunn's  drag  store,  which  Is  on  tie 
west  side  of  Wyoming  street,  and  about  It1 
feet  south  of  the  railroad  tracks,  and  the  next 
door  north  of  the  post  office,  when  he  observed 
the  passenger  train  coming  in  from  Kanra- 
City,  and  saw  the  engine  and  tender  wnirt 
struck  plaintiff.  The  ringing  of  the  bell  first 
attracted  his  attention  that  way,  and  he 
plaintiff  walking  slowly  down  the  sldcwit 
towards  the  track,  and  she  seemed  to  pa.:* 
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before  she  got  to  the  track,  and,  though  her 
back  was  towards  witness,  she  seemed  to  be 
looking  towards  the  passenger  train,  and  np 
into  the  cars,  as  the  train  ran  op  to  the  cross- 
ing. That,  as  the  last  car  moved  out  of  the 
way  going  east,  the  engine  and  tender  came 
oat  from  behind  Duncan's,  and  were  about 
IS  or  20  feet  of  plaintiff  when  witness  first 
discovered  them.  That,  as  the  last  car  mov- 
ed out  of  the  way,  plaintiff  stepped  forward, 
and,  as  the  engine  and  tender  were  backing 
up  at  a  pretty  rapid  rate,  witness  raised  to 
his  feet,  because  plaintiff  seemed  not  to  be 
looking  at  them,  and  they  did  not  seem  to 
attract  her  attention,  and  Just  as  he  rose  to 
his  feet  they  struck  her.  And  that  plaintiff 
and  the  engine  and  tender  were  both  in  plain 
view  of  witness  Just  before  the  collision  oc- 
curred. 

Another  witness  (Dunn)  was  In  front  of  the 
Pleasant  Hill  Company's  drug  store  on  the 
evening  of  the  accident,  a  little  northwest  of 
Duncan's  store,  and  also  on  the  west  Bide  of 
Wyoming  street  He  did  not  witness  the 
accident,  but  he  saw  the  engine  and  tender  as 
they  went  towards  the  crossing  where  plain- 
tiff was  struck,  and  that  they  were  in  plain 
view  from  where  plaintiff  stood  at  the  cross- 
ing. That  immediately  after  the  accident 
witness  had  no  difficulty  in  distinguishing  an 
object  150  yards  or  so,  and  that  Immediately 
after  that  occurrence  he  had  no  trouble  In  dls- 
•  tinguishing  a  man  from  a  woman  that  far  as 
they  came  up  to  the  crossing  from  the  depot. 

Hubbard  was  standing  at  the  rear  of  Dun- 
can's store,  within  10  feet  of  the  south  track 
on  the  east  side  of  Wyoming  street,  and  about 
to  cross  the  track  there,  when  his  attention 
was  directed  to  the  engine  and  tender  by  the 
noise  of  the  wheels  and  the  puffing  of  the 
smokestack.  Casting  his  eye  to  the  east,  he 
saw  them  coming,  and  about  GO  feet  distant; 
and,  though  he  says  be  saw  no  lights  on  them, 
yet  It  does  not  appear  that  he  had  the  slight- 
est difficulty  in  seeing  them.  At  that  time, 
be  states,  he  saw  plaintiff  on  the  opposite  or 
west  side  of  Wyoming  street  (a  street  08 
feet  wide  between  sidewalks),  Just  to  the  rail- 
road when  he  saw  her,  and,  though  plaintiff 
was  an  entire  stranger  to  him  at  that  time, 
he  had  no  trouble  In  recognizing  her;  and 
then  he  says  he  heard  two  or  three  sharp 
whistles,  and  the  accident  occurred  at  the 
same  time,  though  he  says  he  did  not  see 
plaintiff  struck. 

Belmont,  who  was  with  Hubbard,  gave  sim- 
ilar testimony,  and  says  that  although  the 
evening  was  dusky,  not  dark,  you  could  see 
a  person  across  the  street,— not  able,  perhaps, 
to  recognize  him,  unless  personally  acquainted 
with  him. 

Thomas  was  on  the  west  side  of  Wyoming 
street,  130  feet  south  of  plaintiff,  near  the 
post  office,  and  saw  the  engine  and  tender 
that  struck  plaintiff  come  out  from  behind 
Duncan's;  saw  it  very  plainly;  saw  It  on  up 
to  where  plaintiff  was  struck,  and  heard  her 
scream. 


McArtbur  was  with  Thomas  at  the  post 
office,  which  he  states  is  about  160  feet  from 
Duncan's  corner,  and  saw  the  engine  and 
tender  come  from  behind  that  corner  up  to 
where  plaintiff  was  standing. 

Hughes,  also  near  the  post  office,  says  he 
saw  the  engine  and  tender  come  from  behind 
Duncan's  store,  and  that  they  would  have 
to  come  between  plaintiff  and  the  lights  of 
the  passenger  train  when  moving  west  to  the 
crossing. 

York  was  about  15  or  20  feet  south  of  plain- 
tiff when  the  accident  occurred,  and  saw  the 
engine  and  tender  when  they  were  about  15 
feet  from  plaintiff,  and  a  person  with  her, 
and  said,  "If  they  do  not  see  that  train,  they 
will  get  run  over,"  and  about  that  time  It 
struck  her.  He  also  says  he  first  saw  the 
engine  and  tender  about  40  feet  off,  that  the 
passenger  coaches  were  brilliantly  lighted, 
and  that,  standing  where  plaintiff  was,  the 
engine  and  tender  would  be  bound  to  pass 
between  her  and  the  lights  of  -the  passenger 
train. 

Bailey  was  sitting  on  the  sidewalk  almost 
due  south  of  the  west  line  of  Duncan's  store, 
and  about  175  feet  from  the  point  of  the  ac- 
cident, and  saw  the  engine  and  tender  as  they 
crossed  Wyoming  street.  The  passenger 
coaches  were  brilliantly  lighted,  and,  from 
the  position  occupied  by  plaintiff,  there  was 
nothing  'to  obstruct  her  view,  and  no  reason 
why  she  Should  not  have  seen  the  engine  and 
tender  by  the  lights  of  the  passenger  train. 

The  testimony  of  all  the  witnesses  is  to  the 
effect  that  the  engine  and  tender  passed  the 
rear  portion  of  the  passenger  train  about  on 
Wyoming  street  Davis,  a  negro,  was.  when 
the  accident  occurred,  at  the  water  tank,  west 
of  the  depot  and  on  the  north  Bide  of  the  rail- 
road tracks.  He  could  then  see  objects  about 
the  width  of  a  Wock,  very  plainly.  He  first 
saw  the  engine  and  tender  about  ISO  feet 
from  where  the  plaintiff  was  Injured.  The 
last  witness,  as  well  as  seven  others  who 
preceded  him,  were  witnesses  for  plaintiff. 
The  others  were  for  defendant. 

McGrath,  for  defendant  testified:  That  he 
was  the  engineer  on  the  engine  and  tender  that 
struck  plaintiff.  He  saw  plaintiff  standing 
near  the  track  when  he  got  within  60 'feet  of 
her.  She  was  standing  still,  with  her  face  to 
the  north,  and  did  not  appear  to  look  towards 
him.  He  thought  she  was  going  to  remain 
standing  until  the  crossing  was  made.  He  was 
on  the  east  side  of  the  plaintiff.  There  was 
no  obstruction  between  the  plaintiff  and  him. 
That  she  was  about  6  feet  from  the  track,  and 
remained  there  up  to  the  time  when  he  got 
within  10  or  12  feet  of  her,  when  she  started 
across  the  track.  That  immediately  he  tooted 
the  whistle  and  reversed  the  engine.  That  It 
was  impossible  to  have  stopped  the  engine 
after  he  saw  that  plaintiff  was  going  on  the 
track.  That  she  was  facing  the  north,  and 
looking  that  way,  and  that  he  did  not  see 
her  looking  towards  him.  He  also  states 
that  the  bell  on  the  engine  was  rung  con- 
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tinuously  from  the  time  they  left  the  elevator, 
200  or  more  feet  east  of  the  depot,  until  the 
west  sidewalk  of  Wyoming  street  was 
reached. 

Gilbert  was  standing  100  yards  west  of 
where  plaintiff  was  Injured,  and  giving  sig- 
nals to  the  engineer  on  the  engine  and  tender, 
and  there  were  several  lights  on  the  engine, 
and  he  could  see  and  distinguish  them  before 
plaintiff  was  struck.  Heard  several  blasts 
of  the  whistle  before  the  engine  stopped. 
Asked  how  far  he  could  see  the  engine  and 
tender  before  It  got  to  the  crossing,  he  replied 
that  be  could  see  it  as  far  as  the  tank  east 
of  the  depot. 

Mrs.  Edmonson  was  standing  on  the  east 
sidewalk  which  crosses  the  track  north  of 
Duncan's  store,  and,  standing  there,  heard  the 
bell  of  the  engine  ringing,  and,  looking  around, 
saw  the  engine  and  tender.  She  heard  the 
bell  before  she  saw  the  engine  and  tender, 
and  the  bell  on  the  engine  continued  to  ring 
after  it  passed  her,  and  she  saw  the  tender 
strike  plaintiff,  who  was  standing  on  the  op- 
posite sidewalk,  and  she  saw  and  recognized 
plaintiff.  Several  other  witnesses  testified  in 
a  similar  strain  as  to  the  facility  with  which 
men  and  women  could  be  seen  and  recognized' 
at  considerable  distances  on  the  evening  in 
question,  but  It  Is  quite  unnecessary  to  quote 
from  them  all. 

At  the  close  of  the  testimony,  defendant 
asked  an  Instruction  in  the  nature  of  a  demur- 
rer to  the  evidence,  which  was  denied.  The 
jury  returned  a  verdict  for  plaintiff  for  $3,000. 

The  evidence  already  recited  conclusively 
shows  that  this  case  falls  within  that  cate- 
gory of  cases  which  announce  these  prin- 
ciples: That,  In  like  circumstances  to  those 
here  presented,  the  contributory  negligence  of 
plaintiff  precludes  her  from  recovery,  and  that 
the  well-established  physical  facts  disclosed  by 
this  record  are  an  all-sufficient  answer  to 
plaintiff's  assertion  that  she  filled  the  measure 
of  ordinary  care  by  looking  in  the  proper  di- 
rection before  she  stepped  upon  the  track. 
These  principles  will  be  found  announced  and 
elaborated  In  the  following  cases:  Hayden 
v.  Railroad  Co.,  124  Mo.  566,  28  S.  W.  74; 
Kelsay  v.  Railroad  Co.,  129  Mo.  362,  30  S.  W. 
339;  Lane  v.  Railroad  Co.,  132  Mo.  4,  33  S.  W. 
645,  1128;  Maxey  v.  Railroad  Co.,  113  Mo.  1, 
20  S.  W.  654;  Payne  v.  Railroad  Co.,  136  Mo. 
562,  38  S.  W.  308;  Huggart  v.  Railroad  Co., 
134  Mo.  673,  36  S.  W.  220;  Vogg  v.  Railroad 
Co.  (Mo.  Sup.)  36  S.  W.  646;  3  Elliott,  K.  R. 
58  1165,  1166,  and  cases  cited.  And,  under  the 
authorities  cited,  even  if  defendant  com- 
pany failed  to  give  the  customary  signals, 
this  would  not  justify  plaintiff  in  falling  to 
use  all  proper  precautions.  If  a  traveler  could 
have  seen  the  train  by  looking,  the  presump- 
tion is  that  he  did  not  look,  or,  if  he  did  look, 
did  not  heed  what  he  saw.  Elliott,  R.  R,  and 
Payne's  Case,  supra.  Now,  as  to  the  ringing 
of  the  belL  As  before  remarked,  the  testimony 
Is  conflicting  on  this  point  Several  witnesses 
were  positive  that  the  bell  was  properly  rung. 


Some  others  deny  this,  while  others  did  not 

hear  it  Section  2608  la  the  statute  (Rev.  St 
1889)  on  which  such  duty,  speaking  in  a  gen- 
eral way,  Is  bottomed.  The  provisions  of 
that  section,  so  far  as  necessary  to  quote 
them,  are  as  follows:  "A  bell  shall  be  placed 
on  each  locomotive  engine,  and  be  rung  at  a 
distance  of  at  least  80  rods  from  the  place 
where  the  railroad  shall  cross  any  traveled 
public  road  or  street  and  be  kept  ringing  un- 
|  til  it  shall  have  crossed  such  road  or  street 
|  or  a  steam  whistle  shall  be  attached  to  such 
i  engine  and  be  sounded  at  least  eighty  rods 
from  the  place  where  the  railroad  shall  cross 
any  such  road  or  street  except  In  cities,  and 
be  sounded  at  intervals  until  it  shall  have 
crossed  such  road  or  street  under  a  penalty 
of  twenty  dollars  for  every  neglect  of  the 
provisions  of  this  section,  to  be  paid  by  the 
corporation  owning  the  railroad."  Under  the 
theory  that  this  section  was  applicable  to 
cities,  this  Instruction  was  given  at  plaintiff's 
instance:  "The  court  instructs  the  jury  that 
under  the  law  in  this  state,  it  was  the  duty 
of  the  defendant's  servants  and  agents,  in 
running,  conducting,  and  managing  defend- 
ant's locomotive  engine  and  tender  when  ap- 
proaching any  traveled  public  road  or  street, 
to  ring  its  bell  on  such  locomotive  engine  at  a 
distance  of  at  least  eighty  rods  from  the  place 
where  its  railroad  crossed  any  public  traveled 
street  or  road,  and  to  keep  the  bell  ringing 
until  it  crossed  said  street  or  road;  and  a 
failure  on  the  part  of  the  servants  and  em- 
ployes of  any  railroad  company  running  and 
managing  Its  locomotive  engine  and  tender  to 
ring  such  bell,  as  herein  above  described,  at 
such  times  and  places  as  herein  above  speci- 
fied, is  negligence."  A  careful  or  even  a 
cursory  reading  of  section  2608  should  con- 
vince any  one  that  the  statute  is  Impossible 
of  application  to  switching  engines  when  op- 
crating  in  cities.  If  it  should  be  held  thus  ap- 
plicable, It  would  block  the  progress  of  rail- 
road trains  throughout  the  state,— Indeed,  over 
the  continent  of  North  America,— because  it 
would  require  that  a  switching  engine  about 
to  cross  a  street  should  ring  Its  bell  for  80  rods 
before  doing  so.  Now,  it  is  a  fact  of  such 
common  knowledge  that  city  streets  are  not 
a  quarter  of  a  mile  apart  and  that  city  blocks 
are  not  80  rods  long,  that  we  may  take  judi- 
cial notice  of  it  But,  even  if  they  were  that 
far  apart,  still  this  would  not  help  the  matter, 
because,  even  then,  if  switching  engines  at- 
tempted to  do  Intermediate  switching,  they 
could  not  comply  with  the  statute.  This  la 
too  plain  for  serious  discussion.  In  our  judg- 
ment the  statute  applies,  and  was  only  Intend- 
ed to  apply,  to  passenger  or  freight  trains 
when  regularly  made  up,  when  approaching  & 
country  crossing,  or  crossing  on  the  boundary 
line  between  city  and  country.  Any  other 
conclusion  than  this  leads  to  manifest  absurd- 
ity, and,  when  this  is  so,  the  letter  of  a  stat- 
ute may  be  enlarged  or  restrained  according 
to  the  true  intent  of  the  framera  of  the  law. 
for  "the  letter  killeth,  but  the  spirit  maketli 
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alive."  Under  this  conservative  rule,  general 
terms  are  so  limited  and  restrained  as  not  to 
lead  to  injustice,  oppression,  or  an  absurd 
consequence;  the  presumption  being  indulged 
that  no  such  anomalous  consequence  was  in- 
tended by  the  f ranters  of  the  law.  Ex  parte 
Marmaduke,  91  Mo.,  loc.  cit  234,  4  S.  W. 
Sri.  and  cases  cited;  Suth.  St.  Const,  f  218. 
Hut,  while  we  say  this,  at  the  same  time  we 
say  that,  outside  of  the  statute,  and  under 
the  principles  of  the  common  law,  a  railroad 
corporation  would  not  perform  its  full  duty 
of  ordinary  care,  unless  those  employed  on  a 
switching  engine,  engaged  in  Its  customary 
avocation,  should  ring  its  bell,  or,  if  necessary, 
take  any  other  precautions  adapted  to  the  exi- 
gency of  the  situation.  It  is  this  exigency 
-which,  like  the  mercury  in  the  thermometer, 
determines  to  what  degree  prudence  shall  rise 
in  order  to  reach  the  mark  of  ordinary  care. 
And  when  the  engineer  approached  with  the 
engine  and  tender  to  within  60  feet  of  where 
plaintiff  was  standing  on  the  sidewalk,  and 
saw  her  there,  he  had  the  right  to  presume 
that  she  would  not  be  guilty  of  such  reckless 
folly  as  to  attempt  to  cross  in  front  of  the 
moving  tender.  Purl  v.  Railroad  Co.,  72  Mo., 
loc.  dt  172,  and  cases  cited.  In  addition  to 
the  testimony  of  plaintiff  and  others  adduced 
at  the  trial,  there  are  preserved  her  admis- 
sions made  at  a  former  trial,  and  in  a  deposi- 
tion. Though  such  admissions  would  not 
be  admissible  In  the  case  of  an  ordinary  wit- 
ness, except  for  the  purpose  of  impeachment, 
yet  it  is  otherwise  where,  as  here,  the  witness 
is  a  party  to  the  suit  In  such  case  such 
admissions  constitute  evidence  not  only  of  an 
Impeaching  nature,  but  evidence  also  of  a 
substantial  and  probative  character.  In  Bogie 
v.  Nolan,  96  Mo.  85,  9  S.  W.  14,  such  evidence 
was  held  admissible,  overruling  an  aberrant 
decision  In  Priest  v.  Way,  87  Mo.  16,  and 
following  the  dissenting  opinion  in  that  case 
(a  circumstance  not  infrequent  in  this  lati- 
tude). For  the  reasons  aforesaid  the  demurrer 
to  the  evidence  should  have  prevailed. 

The  foregoing  opinion,  filed  by  me  in  di- 
vision No.  2,  I  herewith  file  as  my  dissenting 
opinion  In  court  in  banc. 

ROBINSON  and  MARSHALL,  JJ.,  concur. 


STATE  v.  GHAT. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 

Canon al  Law — Appeal —  Recobd — Motion  tor 
New  Trial — Exceptions  to  Ruling. 
Where  the  record  does  not  show  that  any 
exception  was  taken  to  an  order  overruling  a 
motion  for  a  new  trial,  only  the  record  proper 
can  be  reviewed. 

Appeal  from  circuit  court,  Holt  county;  O. 
A.  Anthony,  Judge. 

James  Gray  was  convicted  of  burglary  in 
the  second  degree,  and  appeala  Affirmed. 


John  W.  Stokes,  for  appellant  Edward  O. 
Crow,  Arty.  Gen.,  and  Sam.  B.  Jeffries,  Asst. 
Atty.  Gen.,  for  the  State. 

BURGESS,  J.  Defendant  was  convicted 
in  the  circuit  court  of  Holt  county  of  burglary 
in  the  second  degree,  and  his  punishment  fix- 
ed at  two  years'  imprisonment  in  the  peniten- 
tiary. He  appeals. 

While  the  record  shows  that  defendant  filed 
his  motion  for  a  new  trial  within  four  days 
after  verdict,  as  required  by  statute,  and  that 
the  motion  was  overruled,  it  does  not  show 
that  any  exception  was  taken  to  the  action  of 
the  court  in  overruling  the  motion;  so  there 
is  nothing  before  this  court  for  review,  save 
and  except  the  record  proper.  Ross  v.  Rail- 
road Co.,  141  Mo.  390,  38  S.  W.  926,  and  42 
S.  W.  957;  State  v.  Murray,  126  Mo.  526,  29 
S.  W.  590;  Danforth  v.  Railway  Co.,  123  Mo. 
196,  27  S.  W.  715;  State  v.  Gllmore,  110  Mo. 
1,  19  S.  W.  218;  State  v.  Harvey,  105  Mo. 
316,  16  S.  W.  886.  The  indictment  is  in  a 
form  often  approved  by  this  court  Finding 
no  reversible  error  in  the  record,  we  can  bat 
affirm  the  judgment   It  is  so  ordered. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


STATE  v.  HIBLER. 
(Supreme  Court  of  Missouri,  Division  No.  2 
May  9,  1899.) 
Criminal  Law— Argument  to  Jcbt — Rape — Re- 
view— Instructions. 

1.  In  a  prosecution  for  rape,  a  statement  in 
the  argument  to  the  jury,  wherein  the  state's 
attorney  refers  to  "the  hellish  deed  perpetrated 
by  that  young  devil  on  that  girl,"  '""ere  re- 
buked by  the  court,  was  not  prejudicial  error. 

2.  Where  the  evidence  of  prosecutrix  showed 
that  she  had  been  forcibly  ravished,  and  de- 
fendant, as  a  witness,  admitted  the  sexual  in- 
tercourse, but  denied  the  use  of  force,  though 
he  had  admitted  the  rape  when  charged  with 
it  by  the  mother  of  prosecutrix,  shortly  after 
the  offense,  a  conviction  will  not  be  disturbed 
where  the  trial  court  has  approved  the  verdict. 

3.  In  a  prosecution  for  rape,  an  instruction 
given  at  the  request  of  the  state,  which  calls 
the  jury's  attention  to  special  facts  brought  out 
by  the  evidence  as  bearing  on  the  question 
whether  the  offense  was  committed,  though  pos- 
sibly objectionable  for  singling  out  specific 
facts,  was  not  ground  for  reversal  where  the 
facts  particularized  were  the  weak  points  in 
the  state's  case,  and  chiefly  relied  on  by  the  de- 
fense, as  shown  by  an  instruction  requested  by 
the  defense,  which  called  attention  to  such 
facts  as  material  to  the  defense. 

4.  The  appellate  court  will  not  reverse  a  con- 
viction because  of  the  insufficiency  of  the  evi- 
dence where  there  is  substantial  evidence  of  de- 
fendant's guilt 

Appeal  from  circuit  court,  Chariton  county; 
W.  W.  Rucker,  Judge. 

Nolan  Hibler  was  convicted  of  rape,  and  he 
appeals.  Affirmed. 

The  language  used  by  one  of  the  counsel  for 
the  state  in  his  argument  to  the  jury  was  as 
follows:  "Gentlemen  of  the  Jury,  you  heard 
the  testimony  about  this.   I  know  my  friend, 
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Mr.  Deinpsey,  while  he  was  making  a  terrible 
case  against  the  road  overseer  of  that  district, 
— and  I  believe  It  Is  about  the  only  defense 
that  I  saw  In  the  case,— he  was  giving  the 
road  overseer  the  very  devil,  and  I  have  no 
doubt  If  we  had  him  here  and  tried  him  that 
yon  would  convict  Mm;  but  what  had  the 
county  road  overseer  of  the  bad  roads  of  that 
community  to  do  with  the  hellish  deed,  perpe- 
trated by  that  young  devil  upon  that  girl?" 
Counsel  for  defendant  objected  to  the  state- 
ment and  asked  that  counsel  be  reprimanded. 
The  court  said  that  counsel  should  "Indulge  in 
no  personalities  with  reference  to  the  defend- 
ant [To  the  stenographer]:  Note  that  the 
court  condemns  the  remark,  and  rebukes  the 
counsel." 

Dempsey  &  O'Shaughnessy,  for  appellant. 
Edward  0.  Crow,  Atty.  Gen.,  and  Sam.  B. 
Jeffries,  Asst.  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  At  the  July  term,  1898,  of 
the  circuit  court  of  Charlton  county  defendant 
was  convicted  of  rape,  alleged  to  have  been 
committed  on  one  Imogene  Sublett,  at  said 
county,  on  the  12th  day  of  June,  1898,  and  bis 
punishment  fixed  at  five  years'  imprisonment 
In  the  penitentiary.   He  appeals. 

The  defendant  and  Imogene  Sublett  were 
about  the  same  age,— 20  years,— lived  about 
three-quarters  of  a  mile  apart,  and  had  attend- 
ed the  same  school.  The  families  of  which 
they  are  members  were  upon  intimate  terms, 
and  the  younger  members  especially  exchan- 
ged visits.  Defendant  had  never  called  upon 
Imogene  but  once,  however,  before  the  even- 
ing of  July  12,  1898.  In  pursuance  of  an  ar- 
rangement of  two  weeks'  standing,  she,  in 
company  with  the  defendant,  left  her  home  In 
a  two-horse  buggy  on  the  evening  of  July  12, 
1898,  to  go  to  Zlon  Church,  about  3%  miles 
distant,  to  attend  "children  exercises."  They 
were  late  getting  there,  and  when  they  did 
arrive  the  exercises  had  begun,  and  the  church 
crowded,  so  they,  being  unable  to  get  seats, 
started  back  home.  She  testified  that  when 
they  left  the  church  two  other  buggies 
turned  around,  and  left  also,  traveling  the 
same  road,  one  going  east  in  front  of  them 
for  a  mile  until  they  came  to  a  cross  road, 
when  they  turned  north,  while  the  buggy 
in  front  continued  eastward;  that,  as  soon 
as  they  turned  north,  defendant  put  his 
arm  In  back  of  her,  and  when  she  request- 
ed blm  to  remove  it  he  refused,  but  talked 
about  the  lascivious  conduct  of  other  -girls. 
She  requested  him  several  times  to  "shut  his 
mouth,"  but  he  persisted  In  his  unseemly  talk 
and  conduct;  and  when  she  told  him,  if  he  did 
not  desist,  that  she  would  jump  out  of  the 
buggy,  he  told  her  If  she  did  he  would  get  out 
also.  When  they  were  within  three-quarters 
of  a  mile  from  her  house,  he  stopped  his  team, 
and  assaulted  her,  whereupon  she  started  to 
get  out  of  the  buggy,  but  he  threw  his  arms 
around  her,  and  pulled  her  back  in.  Some  one 
was  then  hep-d  to  be  approaching  in  the  rear, 


which  startled  defendant,  and  caused  blm  to 
drive  on  up  to  and  past  the  Sublett  residence 
about  three-fourths  of  a  mile,  across  Salt  creek 
and  South  Branch  Bridge,  where  be  stopped 
again.  She  screamed,  and  tried  to  get  away 
from  him.  Hearing  another  buggy  coming, 
he  started  the  team,  and  drove  into  a  field 
about  three-fourths  of  a  mile  away,  where  be 
stopped  his  team  for  a  third  time,  and  con- 
tinued his  assault  upon  her.  She  screamed, 
fought,  and  resisted  as  best  she  could,  but  be 
succeeded  in  accomplishing  his  purpose.  While 
on  the  way  home  she  told  him  he  had  Just  as 
well  kill  her,  and  throw  her  in  the  ditch.  He 
told  her  if  she  would  not  say  anything  about  it 
he  would  marry  her.  She  replied,  "No,  I 
won't  do  it,  narry  a  time."  She  was  not  out 
of  the  buggy  from  the  time  they  started  to 
the  church  until  they  returned  to  the  Sublett 
home,  about  11  o'clock  that  night,  and  was 
on  the  seat  all  the  time.  When  she  reached 
home,  all  the  members  of  the  family  had  retir- 
ed except  her  sister  Dollie.  She  was  excited, 
and  had  been  crying.  Her  sister  tried  to  get 
her  to  tell  what  was  the  matter  with  her,  but 
she  told  her  that  she  would  not  do  so  that 
night,  but  would  do  so  in  the  morning.  She 
slept  none  that  night,  but  cried  continuously. 
Her  hat  and  clothing  were  badly  soiled,  her 
underclothing  torn  and  bloody,  her  private 
parts  lacerated,  and  her  person  sore, so  that  she 
could  not  do  anything  for  about  a  week.  The 
next  morning,  early,  after  the  assault,  she 
told  her  mother  and  sister  how  she  had  been 
treated  by  defendant  the  night  before.  She 
did  not  at  that  time  tell  her  father,  for  fear 
that  he  would  kill  defendant,  and  get  into 
trouble  over  it;  nor  did  he  learn  of  it  for 
about  a  week;  and  a  few  days  thereafter  a 
warrant  was  issued  for  defendant,  and  bis  ar- 
rest followed  on  June  21,  1898.  Defendant, 
in  response  to  a  note  written  to  him  at  the- 
command  of  her  mother,  called  at  Sublett' a  on 
Thursday  evening  after  the  offense  is  alleged 
to  have  been  committed,  and,  when  charged 
by  Mrs.  Sublett,  In  the  presence  of  Imogene, 
with  the  crime,  did  not  deny  It,  but  begged 
her  to  say  nothing  about  it,  and  said  they 
would  marry  that  fall.  Defendant  testified  as 
a  witness  in  his  own  behalf,  and  stated  that 
as  they  were  on  their  way  home  some  one  in 
a  buggy  followed  close  behind  them;  that 
when  they  reached  the  Sublett  home  they 
thought  best  to  drive  on,  as  they  did  not  want 
to  be  recognized  by  the  person  in  the  buggy 
behind  them.  After  driving  on  some  distance 
across  a  small  stream  known  as  "Salt  River," 
to  a  point  beyond  where  the  road  crossed  an- 
other, Into  which  the  party  in  the  rear  turned, 
they  started  back  home.  On  reaching  the 
Sublett  home,  the  prosecutrix  got  out  of  the 
buggy,  and  went  into  the  house,  while  de- 
fendant went  on  to  his  home.  While  at  the 
Sublett  residence,  Cbarles  Sublett,  a  brother  to 
the  prosecutrix,  came  out,  got  in  the  boggy 
with  defendant,  and  rode  with  him  to  the 
next  cross  road.  He  did  not  deny  that  he  had 
carnal  Intercourse  with  Imogene  Sublett,  but 
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denied  that  he  raped  her.  Thomas  Vaughn, 
a  witness  for  defendant,  testified  that  he  at- 
tended the  exercises  at  Zion  Church  the  night 
of  June  12,  1898,  and  that  on  his  way  home 
he  caught  up  with  a  buggy  as  they  were  near 
the  Sublet*  place,  and  that  there  was  also  a 
buggy  following  close  behind  him,  but  did  not 
state  who  the  occupants  of  either  of  the  bug- 
gies were.  The  road  was  a  public  road,  and 
traveled  a  great  deal,  and  on  or  near  that 
part  of  It  over  which  defendant  traveled  that 
night  after  leaving  the  church,  and  before  re- 
turning to  the  Sublett  home,  there  are  several 
residences,  which  were  occupied,  but  none  of 
the  occupants  or  any  other  person  seems  to 
have  heard  the  cries  of  the  prosecutrix. 

1.  In  his  argument  to  the  jury  one  of  the 
counsel  for  the  state  made  use  of  language 
which  defendant  Insists  was  outside  of  the 
record,  a  personal  attack  upon  and  prejudicial 
to  him,  and  for  which  the  judgment  should  be 
reversed.  It  is  true  that  the  language  com- 
plained of  was  somewhat  harsh,  but  not  so 
much  so,  we  think,  as  that  which  was  used  In 
State  v.  Summar,  143  Mo.  220,  45  S.  W.  254, 
and  which  was  held  not  to  justify  a  reversal 
of  the  judgment  In  that  case.  While  counsel, 
in  their  arguments  before  juries,  should  con- 
fine them  to  the  facts  disclosed  by  the  evi- 
dence, and  never  indulge  in  personal  abuse  of 
the  defendant  on  trial  in  a  criminal  case,  it  is 
not  every  divergence  from  this  course  that 
will  justify  the  reversal  of  the  judgment 
But  In  order  to  justify  such  a  result  It  should 
appear  to  the  court  that  the  remarks  com- 
plained of  were  prejudicial  to  defendant,  and 
.probably  had  something  to  do  in  bringing 
about  the  conclusion  reached  by  the  jury;  and 
such,  we  think,  was  not  this  case. 

2.  It  is  next  insisted  that  the  evidence  was 
insufficient  to  authorize  the  verdict  To  this 
contention  we  cannot  agree.  If  the  prosecut- 
ing witness,  Imogene  Sublett,  testified  truth- 
fully, there  is  no  escape  from  the  conclusion 
that  defendant  forcibly  ravished  her.  It  Is 
true  that  he  testified  that  he  did  not  rape  her; 
that  she  did  not  halloo;  but  he  did  not  deny 
having  connection  with  her,  nor  did  he  deny 
having  committed  the  offense  when  charged 
with  it  by  the  mother  of  the  girl  in  her  pres- 
ence. Of  the  weight  of  the  evidence  the  jury 
were  the  sole  judges,  and.  they  having  found 
defendant  guilty,  and  their  verdict  having 
l»een  approved  by  the  trial  court,  this  eourt 
will  not  interfere.  This  rule  has  been  so 
often  announced  by  this  court  that  it  Is  not 
thought  necessary  to  cite  authorities  upon  the 
question. 

3.  The  third  Instruction  given  on  the  part 
of  the  state  is  criticised  upon  the  ground  that 
it  assumes  that  defendant  assaulted  Imogene 
Sublett,  singles  out  parts  of  the  evidence,  and 
calls  especial  attention  thereto,  and-  comments 
on  the  evidence.  It  is  as  follows:  "In  deter- 
mining whether  or  not  the  defendant  assault-' 
ed  the  prosecuting  witness  as  charged  in  the 
Indictment,  and  whether  he  actually  bad  sex- 
ual Intercourse  with  her  as  alleged,  and 


whether  such  sexual  intercourse,  if  had,  was 
consented  to  by  the  prosecuting  witness,  she 
resisted  such  assault  with  all  the  ability  she 
had  to  make  resistance,  you  should  take  into 
consideration  the  relative  size  and  strength  of 
the  parties;  the  time  and  place  of  making  the 
alleged  assault;  the  ability  or  Inability  of  the 
prosecutrix  to  successfully  resist  such  assault; 
the  effort  made  by  the  prosecutrix.  If  any,  to 
alarm  the  neighbors,  and  bring  help  to  her 
rescue;  the  distressed  and  excited  condition  of 
the  girl's  mind  when  she  arrived  home  soon 
thereafter,  if  you  find  she  was  so  distressed 
and  excited;  the  fact  that  she  disclosed  to 
her  mother  and  sister  the  assault  made  upon 
her  soon  thereafter,  if  you  find  she  so  made 
such  disclosure;  the  condition  of  her  clothing 
upon  her  arrival  home;  as  well  as  all  the  oth- 
er facts  and  circumstances  disclosed  by  the 
evidence  in  the  case."  The  Instruction  does 
not  we  think,  assume  that  an  assault  was 
committed,  nor  is  it  a  comment  on  the  evi- 
dence. It  does,  however,  call  the  attention  of 
the  jury  to  special  facts,  together  with  all 
other  facts  and  circumstances  disclosed  by  the 
evidence  in  the  case.  But  by  it  the  facts  are 
particularized  which  were  the  weak  points  in 
the  state's  case,  and  chiefly  relied  upon  by  the 
defense,  namely,  the  size  and  strength  of  the 
parties;  that  the  offense,  if  committed,  was 
while  the  parties  were  in  a  buggy,  and  the 
prosecuting  witness  on  the  buggy  seat;  that 
she  hallooed  as  loud  as  she  could  at  the  sev- 
eral places  where  the  assault  was  attempted, 
and  finally  accomplished,  and  was  not  heard, 
although  within  hearing  distance  of  different 
persons;  and  the  further  fact  that  she  did  not 
complain  to  any  one  of  the  treatment  of  her 
by  defendant  until  the  next  morning  there- 
after,—all  of  which  were  circumstances  tend- 
ing to  show  that  she  was  not  raped;  hence 
we  think  the  Instruction  more  in  favor  of  de- 
fendant than  against  him.  The  same  view 
seems  to  have  been  taken  by  defendant  at  the 
time  of  the  trial,  as  by  the  seventh  Instruction 
given  at  his  request  the  jury  were  Instructed 
that  if  the  prosecuting  witness  made  no  com- 
plaint, and  did  not  as  soon  as  opportunity 
afforded,  after  the  offense  was  committed, 
complain  of  the  offense  to  others,  but  conceal- 
ed it  for  any  considerable  length  of  time  there- 
after; and  by  the  ninth  that,  unless  she  made 
an  outcry  at  the  time  of  the  sexual  inter- 
course, they  would  take  these  facts  Into  con- 
sideration in  determining  the  guilt  or  inno- 
cence of  the  defendant  thus  calling  attention 
to  the  want  of  action  on  the  part  of  the  prose- 
cuting witness  with  respect  to  matters  ma- 
terial to  the  defense,  while  at  the  same  time 
complaining  of  the  state's  instruction  because 
it  does  the  same  thing.  While  we  do  not  wish 
to  be  understood  as  approving  the  state's 
third  Instruction,  we  are  not  inclined,  under 
the  circumstances,  to  reverse  the  judgment  on 
account  of  It  alone.  It  may  not  however,  be 
out  of  place  to  say  that  an  instruction  should 
not  single  out  specific  facts  in  such  a  way  as 
to  give  them  undue  prominence,  but  If  any 


Digitized  by 


Google 


88 


51  SOUTHWESTERN  REPOBTEB. 


fact  Is  mentioned,  then  all  the  facts  Involved 
In  the  issues  in  the  case  should  be  mentioned, 
so  as  to  give  them  the  same  importance,  and 
thereby  make  the  instruction  cover  the  whole 
case. 

4.  The  next  contention  is  that  the  testimony 
of  the  prosecuting  witness  is  incredible  in  it- 
self, uncorroborated  by  the  physical  facts,  and 
Insufficient  to  sustain  the  verdict,  but  there 
is  nothing  disclosed  by  the  record  which  jus- 
tifies this  criticism.  The  weight  of  the  testi- 
mony was  for  the  consideration  of  the  Jury, 
and,  if  the  prosecuting  witness  testified  to  the 
truth,— and  they  must  have  believed  that  she 
did,— defendant  is  guilty  as  charged.  It  can- 
not be  said  that  there  was  no  substantial  evi- 
dence of  defendant's  guilt,  and  it  is  only  in 
such  circumstances  that  this  court  will  Inter- 
fere. 

6.  There  is  no  ground  for  the  assertion  that 
the  verdict  of  the  Jury  was  the  result  of  pas- 
sion or  prejudice,  or  that  it  is  not  supported 
by  substantial  evidence.  Finding  no  reversi- 
ble error  in  the  record,  we  affirm  the  Judg- 
ment 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


STATE  v.  WILLIAMS. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9.  1899.) 
RiPB — Imbeciles — Criminal  Law—  Separation  of 
Juby — New  Trial. 

1.  Sexual  intercourse  with  a  female  of  such 
weak  mind  that  she  cannot  comprehend  the  na- 
ture and  consequence  of  the  act,  or  distinguish 
right  from  wrong,  is  by  force,  within  Rev.  St. 
1889,  8  3480,  so  as  to  constitute  rape. 

2.  The  separation  of  one  of  the  Jury  before 
the  introduction  of  any  evidence,  where  the 
state  affirmatively  shows  that  such  juror  was 
not  subject  to  improper  influences  while  sep- 
arated, is  not  a  ground  for  a  new  trial. 

Appeal  from  circuit  court,  Texas  county;  L. 
B.  Woodside,  Judge. 

William  Williams  was  convicted  of  rape, 
and  he  appeals.  Affirmed. 

Robert  Shuck  and  W.  H.  Dodson,  for  appel- 
lant. Edward  0.  Crow,  Atty.  Gen.,  and  Sam 
B.  Jeffries,  Asst  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  Defendant  was  convicted  In 
the  circuit  court  of  Texas  county  on  the  23d 
day  of  November,  1898.  of  the  crime  of  rape, 
and  his  punishment  fixed  at  five  years'  im- 
prisonment in  the  penitentiary.  He  appeals. 

Eliza  Buckner,  an  Imbecile  female,  was 
raised  In  Texas  county,  and  lived  with  her 
parents  all  of  her  life.  She  was  about  34 
years  of  age  at  the  time  of  the  commission  of 
the  offense  with  which  defendant  stands  char- 
ged. She  did  not  know  right  from  wrong; 
could  not  learn  her  letters  or  count;  nor  could 
she  tell  the  hour  of  the  day  by  the  clock,  nor 
the  number  of  days  In  a  week  or  month.  She 
could  do  nothing,  unless  told,  and  then,  as  a 
rule,  had  to  be  shown.    She  was  at  times 


sent  to  a  spring  about  160  yards  from  the 
family  dwelling,  for  water.  Some  time  in 
the  month  of  October,  1897,  while  she  was 
at  the  spring,  defendant  went  to  her,  and, 
while  in  conversation  with  her,  took  advan- 
tage of  her  feeble  mind  by  having  Intercourse 
with  her.  This  he  admitted  to  others  to  have 
done  on  several  occasions.  As  a  result  of  this 
intercourse  she  became  pregnant,  and  in  due 
course  of  time  was  confined,  and  gave  birth  to 
a  child,  which  was  dead  when  delivered.  De- 
fendant was  well  acquainted  with  Eliza  Buck- 
ner, and  knew  her  to  be  an  imbecile.  At  the 
close  of  the  evidence  on  the  part  of  the  state, 
defendant  interposed  a  demurrer  to  the  evi- 
dence, which  was  overruled,  and  he  saved  his 
exceptions. 

At  the  close  of  all  the  evidence,  the  court 
over  the  objection  of  defendant  instructed  the 
jury  as  follows:  "(1)  The  court  instructs  the 
jury  that  if  you  believe  and  find  from  the 
evidence  that  the  defendant,  at  and  in  the 
county  of  Texas  and  state  of  Missouri,  at  any 
time  before  the  finding  of  this  indictment  did 
willfully  and  feloniously  have  sexual  inter- 
course with  one  Eliza  Buckner;  and  if  you 
further  believe  and  find  from  the  evidence  that 
at  the  time  of  such  intercourse.  If  you  believe 
it  was  had,  the  said  Eliza  Buckner  was  a  per- 
son of  unsound  mind,  and  of  such  weak  intel- 
lect and  Intelligence  that  she  could  not  and 
did  not  know  or  comprehend  the  nature  and 
consequence  of  such  an  act  and  could  not 
understand  right  from  wrong,— you  will  find 
the  defendant  guilty  of  rape,  and  assess  his 
punishment  at  death  or  imprisonment  In  the 
penitentiary  for  a  term  not  less  than  five, 
years.  (2)  'Willfully,' as  used  in  these  Instruc- 
tions, means  intentionally.  The  term  feloni- 
ously' means  wickedly  and  against  the  ad- 
monition of  the  law;  that  is,  wickedly  and 
unlawfully.  (3)  The  court  instructs  the  jury 
that  the  defendant  is  a  competent  witness  in 
his  own  behalf,  and  his  testimony  should  be 
considered  by  you  in  making  up  your  verdict; 
but  in  determining  what  weight  you  will  give 
to  his  testimony,  you  may  consider  the  fact 
that  he  is  the  defendant  and  on  trial."  At  the 
request  of  defendant  the  following  Instruc- 
tions were  given:  "(1)  In  order  to  convict 
In  this  case,  it  devolves  upon  the  state  to  show 
and  prove  that  the  defendant,  at  some  time, 
in  Texas  county,  Missouri,  had  sexual  inter- 
course with  Eliza  Buckner,  and  that  she  at 
such  time  was  a  person  of  such  weak  and 
disordered  mind  that  she  could  not  compre- 
hend or  understand  the  nature  and  conse- 
quence of  such  an  act  and  did  not  at  such 
time  know  right  from  wrong;  and,  unless  the 
state  has  so  shown,  you  will  find  the  defend- 
ant not  guilty.  (2)  The  defendant  Is  pre- 
sumed to  be  Innocent,  and  this  presumption 
remains  with  him  until  the  state,  by  evidence, 
establishes  his  guilt  to  your  satisfaction,  and 
beyond  a  reasonable  doubt  If,  therefore,  up- 
on a  consideration  of  all  the  evidence  in  the 
case,  you  have  a  reasonable  doubt  of  defend- 
ant's guilt  you  should  give  him  the  benefit  of 
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such  doubt,  and  acquit  him;  but,  to  authorize 
an  acquittal  on  the  ground  of  doubt  alone, 
it  should  be  a  reasonable  doubt,  and  not  the 
mere  possibility  of  defendant's  Innocence." 

While  the  defendant  Is  not  represented  In 
till*  court,  a  number  of  causes  are  assigned 
in  the  motion  for  a  new  trial  why  the  judg- 
ment should  be  reversed,  the  first  of  which 
Is  that  the  verdict  of  the  Jury  is  against  the 
evidence.  This  contention,  however,  Is  wholly 
without  merit,  as  there  was  an  abundance  of 
evidence  to  Justify  the  verdict;  and,  even  if 
there  was  not,  this  court  would  not  Interfere 
unless  there  was  no  substantial  evidence  of 
defendant's  guilt,  and  there  Is  no  room  for 
any  such  contention  In  this  case.  For  the 
same  reason  no  error  was  committed  In  refus- 
ing defendant's  demurrer  to  the  evidence. 
Nor  was  the  verdict  against  the  law  as  de- 
clared by  the  court. 

The  question  then  presents  Itself  as  to 
whether  or  not  the  offense  comes  within  the 
provision  of  section  3480,  Rev.  St.  1889,  which 
reads  as  follows:  "Every  person  who  shall  be 
convicted  of  rape,  either  by  carnally  and  un- 
lawfully knowing  any  female  child  under  the 
age  of  fourteen  years,  or  by  forcibly  ravishing 
any  woman  of  the  age  of  fourteen  or  upwards, 
shall  suffer  death,  or  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  five 
years,  in  the  discretion  of  the  Jury."  If,  then, 
Eliza  Buckner  was  incapable,  from  mental 
disease,  whether  idiocy  or  imbecility,  from 
giving  her  consent,  and  defendant  had  carnal 
intercourse  with  her,  he  was  guilty  of  rape. 
This  seems  to  be  the  rule  of  law  with  respect 
to  such  an  offense.  Whart  Cr.  Law  (9th  Ed.) 
i  500.  In  the  case  of  State  v.  Tarr,  28  Iowa, 
397,  it  was  held  that  a  conviction  for  rape 
was  proper,  without  proof  of  resistance  on  the 
part  of  the  female  being  shown,  or  that  the 
force  used  by  the  defendant  was  against  her 
will,  when  it  was  shown  that  she  was  idiotic 
or  of  imbecile  mind,  and  there  was  noth- 
ing to  Indicate  that  she  desired  or  consented 
to  the  intercourse;  and  when  the  Imbecility 
of  the  female  is  shown,  and  the  force  on  the 
part  of  the  defendant,  then,  If  there  to  nothing 
to  Indicate  consent,  the  act  is,  In  legal  con- 
templation, against  her  will.  If,  then,  as  was 
found  by  the  jury,  the  defendant  had  sexual 
Intercourse  with  Eliza  Buckner,  and  she  was 
at  the  time  a  person  of  such  weak  and  dis- 
ordered mind  that  she  could  not  comprehend 
or  understand  the  nature  and  consequence  of 
such  an  act,  and  did  not  at  the  time  know 
right  from  wrong,  the  offense  was  complete, 
because  It  was  by  force,  and  without  her  con- 
sent. Reg.  v.  Fletcher,  8  Coxe,  Or.  Cas.  131. 

The  only  remaining  error  assigned  in  the 
motion  for  a  new  trial  is  the  separation  of  the 
Jury,  after  being  impaneled  and  put  in  care  of 
the  sheriff,  without  any  authority  from  the 
court.  In  support  of  this  assignment,  defend- 
ant filed  the  affidavit  of  R.  M.  Beaty,  In  which 
be  stated:  That  he  was  a  member  of  the 
Jury  In  the  trial  of  the  case,  and  that  one 
William  Freeman  was  also  a  member  of  said 


jury.  That  said  Freeman  told  Sheriff  Trusty 
that  he  wanted  to  see  T.  N.  Bradford.  "Trus- 
ty said  he  couldn't  let  him  off;  it  wouldn't  do. 
Freeman  left  the  jury,  and  come  up  the  street, 
and  the  jury  waited  until  he  came  back. 
When  Freeman  left  the  Jury,  we  were  all  at 
the  sample  room  at  the  Southern  Hotel.  We 
came  up  the  street,  and  then  Freeman  came 
back  to  us,  In  front  of  Schesler's  store."  In 
opposition  to  said  motion  for  new  trial  the 
prosecuting  attorney  filed  the  counter  affidavit 
of  Juror  W.  A. -Freeman,  as  follows:  "W.  A. 
Freeman,  being  duly  sworn,  on  his  oath 
states:  That  he  was  one  of  the  jurors  that 
set  in  the  trial  of  the  case  of  State  of  Missouri 
against  Wm.  Williams,  charged  with  rape. 
That,  in  the  evening  of  the  day  the  jury  were 
impaneled,  the  sheriff,  J.  D.  Trusty,  allowed 
the  Jury  to  walk  up  the  street,  to  opposite  the 
telephone  office,  In  the  company  of  said  sher- 
iff. On  returning  to  the  room  in  Southern 
Hotel,  affiant  walked  down  the  sidewalk,  and 
the  balance  of  the  jury  in  the  street,  but  a  few 
feet  away.  That  he  never  spoke  to  any  one, 
while  thus  apart  from  the  Jury,  but  the  at- 
torney for  the  defense,  W.  R.  Shuck.  That  he 
said,  in  a  joke,  to  the  said  attorney,  that  'I 
am  wondering  who  of  you  left  me  on  the 
Jury.'  I  do  not  remember  any  other  conversa- 
tion. Never  spoke  to  any  one  else  about  the 
case.  Never  was  away  from  the  jury  after 
that  The  time  I  spoke  to  Mr.  Shuck  was  in 
the  evening  before  the  trial,  which  was  com- 
menced next  morning,  and  before  any  evi- 
dence was  heard  In  the  case."  The  separation 
of  the  jury  occurred  before  any  evidence  was 
Introduced,  and,  it  affirmatively  appearing  on 
the  part  of  the  state  that  the  jurors  were  not 
subject  to  Improper  influences,  their  separa- 
tion furnished  no  ground  for  a  new  trial. 
State  v.  Collins,  86  Mo.  246;  State  v.  Avery, 
113  Mo.  475,  21  S.  W.  193;  State  v.  Sansone, 
116  Mo.  1,  22  S.  W.  617.  Finding  no  reversi- 
ble error  in  the  record,  we  affirm  the  judg- 
ment. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


STATE  v.  HARPER. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 
Homonn  —  Manslaughter  —  Triax,  — -  Instbuo- 

TIOHB— EVIDBHOB. 

1.  Under  Rev.  St.  1889,  <  3470,  defining  man- 
slaughter in  the  second  degree  as  the  unneces- 
sary killing  of  another,  "either  while  resisting 
an  attempt  by  such  other  person  to  commit  any 
felony,  or  do  any  other  unlawful  act  after  such 
attempt  shall  have  failed,"  an  instruction  that, 
if  such  killing  was  done  by  the  defendant  while 
deceased  was  attempting  to  commit  a  felony  up- 
on and  against  the  father  of  the  defendant,  he 
is  guilty  of  manslaughter  in  the  second  degree, 
unlesB  it  is  further  found  that  such  killing  was 
necessarily  done  in  order  to  prevent  the  de- 
ceased from  committing  such  felony,  and  was 
also,  done  under  such  circumstances  as  would 
have  justified  the  father  of  the  defendant  him- 
self In  shooting  deceased,  is  erroneous. 
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2.  Evidence  that,  while  defendant's  father 
and  deceased  were  engaged  in  a  quarrel,  defend- 
ant, coming  from  a  distance,  saw  deceased  about 
to  strike  his  father,  a  man  75  years  old,  with 
a  fence  rail,  with  a  friend  of  deceased  stand- 
ing near  with  an  ax,  he  shot  and  killed  deceased 
in  order  to  prevent  injury  to  his  father,  is  in- 
sufficient to  sustain  an  instruction  for  man- 
slaughter in  the  second  degree. 

3.  Upon  evidence  that  defendant  took  the 
life  of  one  who  was  in  the  act  of  striking  his 
father  with  a  fence  rail,  without  knowing  the 
cause  of  the  difficulty,  or  who  began  it,  an  in- 
struction that  if  the  father  began  the  quarrel, 
but  the  taking  of  the  life  of  deceased  was  nec- 
essary to  save  the  father's  life  or  to  prevent 
great  bodily  harm,  defendant  was  guilty  of 
manslaughter  in  the  fourth  degree,  is  errone- 
ous; it  being  necessary  only  that  defendant 
should  have  good  reason  to  believe,  and  did  be- 
lieve, that  he  was  justified  in  using  such  force 
to  save  his  father  from  impending  peril. 

4.  There  is  no  error  in  refusing  an  instruction 
covered  by  those  already  given. 

Appeal  from  circuit  court,  Dunklin  county; 
J.  L.  Flrt,  Judge. 

Jid  Harper  was  convicted  of  manslaugh- 
ter In  the  second  degree,  and  appeals.  Re- 
versed. 

Ely  &  Kelso  and  J.  h.  Downing,  for  appel- 
lant The  Attorney  General,  for  the  State. 

BURGESS,  J.  At  the  July  term,  1898,  of 
the  circuit  court  of  Dunklin  county,  the  de- 
fendant was  convicted  of  manslaughter  in 
the  second  degree,  and  his  punishment  fixed, 
at  five  years'  imprisonment  In  the  peniten- 
tiary, under  an  indictment  theretofore  pre- 
ferred by  a  grand  Jury  of  said  county  char- 
ging him  with  having  at  said  county,  on  the 
6th  day  of  April,  1897,  shot  and  killed  one 
Thomas  Oden.  After  unsuccessful  motions 
for  new  trial  and  In  arrest,  defendant  ap- 
peal* 

The  homicide  was  committed  on  the  6th 
day  of  April,  1897,  In  Dunklin  county.  At 
that  time  Thomas  Oden,  Charles  Hall,  the 
defendant,  and  his  father,  Starling  Harper, 
all  lived  in  the  same  neighborhood;  Oden's 
home  being  about  three-quarters  of  a  mile 
from  Harper's,  but  at  the  time  stated  Oden 
was  staying  at  his  mother's,  who  lived  about 
two  miles  from  Harper's.  On  the  day  be- 
fore the  difficulty,  deceased,  Charles  Hall, 
and  Louis  Hall,  his  father,  and  another  man 
called  by  the  witnesses  "Indian  Doctor,"  on 
their  road  home  from  the  town  of  Campbell, 
in  said  county,  arranged  to  send  a  challenge 
to  the  Harpers  to  meet  them  the  following 
Saturday  on  halfway  ground,  and  they 
would  "do  them  up";  the  deceased  agreeing 
to  carry  the  challenge.  On  the  morning  of 
the  difficulty,  deceased,  Charles  Hall,  and 
a  boy  by  name  of  David  Ramsey,  went  from 
the  house  of  deceased  to  the  house  of  Charles 
Hall,  about  two  miles  distant,  for  the  pur- 
pose of  carrying  some  provisions  and  a  man 
and  his  wife  to  Hall's  house.  There  were 
two  roads  leading  from  the  house  of  de- 
ceased to  Hall's,— one  a  direct  route;  the 
other  not  so  direct,  leading  by  Harper's,  and 
something  near  three-quarters  of  a  mile  fur- 


ther. The  road  last  named  runs  through 
the  Starling  Harper  farm,  and  was  opened 
by  him  for  his  own  convenience.  In  going 
to  Hall's  house  from  Oden's  on  this  occa- 
sion, the  parties  took  the  direct  route,  but 
returned  by  the  road  leading  by  Harper's 
house,  which  Is  fenced  upon  both  sides  for 
about  300  yards.  In  passing  through  the 
lane,  they  overtook  Starling  Harper,  who 
was  In  the  road,  walking  in  the  same  direc- 
tion that  they  were  going.  When  they  over- 
took Harper,  he  and  Oden  began  quarreling, 
during  which  Harper  said  to  him,  "Xou  are 
following  that  damned  bacon  thief  around, 
are  you?"  Whereupon  Oden  invited  him  to 
go  with  him  off  of  hi*  (Harper's)  premises, 
and  settle  the  matter.  Harper,  although 
near  75  years  of  age,  accepted  the  challenge, 
and  when  the  parties  reached  the  end  of  the 
lane  they  stopped.  Oden  then  got  off  of  the 
wagon  on  which  he,  Hall,  and  Ramsey  bad 
been  riding,  and  took  from  a  fence  near  by 
a  rail,  and,  while  Harper  was  striking  at 
him  with  a  hoe  which  he  had  in  his  hands, 
he  struck  Harper  on  the  head  or  shoulder 
with  the  rail.  Defendant,  who  was  at  work 
in  a  field  near  by,  hearing  the  parties  quar- 
reling, started  to  the  assistance  of  his  fa- 
ther, Starling  Harper,  and  while  on  the  way 
was  handed  a  loaded  shotgun  by  his  mother. 
When  he  got  within  about  25  feet  of  the 
combatants,  deceased  was  in  the  act  of  strik- 
ing Old  Man  Harper  the  second  time  with 
the  rail,  when  Harper  observed  defendant, 
and  told  him  to  shoot;  whereupon  defend- 
ant said  to  Oden,  "I  am  going  to  shoot 
you,"  and  fired  at  him,  the  load  entering  the 
left  side,  from  the  effects  of  which  he  died 
on  the  same  day.  In  the  meantime  Charles 
Hall  had  also  gotten  off  of  the  wagon,  and 
was  standing  near  by  with  an  ax  In  his  hand 
and  defendant  turned  the  gun  upon  him. 
but  did  not  shoot  Oden  struck  Starling 
Harper  one  blow  with  the  rail  after  the  shot 
was  fired.  He  was  not  knocked  down,  how- 
ever, during  the  encounter. 

At  the  close  of  the  testimony  the  court 
gave  the  Jury,  over  the  objection  of  defend- 
ant, the  following  instructions,  at  the  re- 
quest of  and  on  behalf  of  the  state: 

"The  Indictment  In  this  cause  was  filed  on 
the  10th  day  of  July,  1897,  and  charges  the 
defendant  with  murder  In  the  first  degree. 
According  to  the  evidence  adduced,  how- 
ever, It  will  be  necessary  for  you  to  deter- 
mine, hi  case  you  find  the  defendant  guilty 
of  any  offense,  whether  the  conviction  should 
be  for  the  specific  offense  charged,  or  tot 
murder  in  the  second  degree,  or  manslaugh- 
ter In  the  second  degree,  or  for  manalaughtei 
in  the  fourth  degree. 

"Murder  In  the  first  degree  is  the  killing 
of  a  human  being  willfully,  deliberately,  pre- 
meditately,  and  with  malice  aforethought 
Murder  in  the  second  degree  has  all  of  the 
elements  of  murder  in  the  first  degree,  ex- 
cepting that  of  deliberation. 

"Manslaughter  In  the  second  degree,  for 
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the  purpose  of  this  trial,  1b  the  killing  of  a 
human  being  unnecessarily,  while  resisting 
an  attempt  by  such  human  being  to  commit 
a  felony. 

"Manslaughter  in  the  fourth  degree,  for  the 
purpose  of  this  trial,  will  be  explained  in  a 
subsequent  Instruction  applied  to  this  case. 

"As  used  In  defining  murder,  'willful'  means 
'intentional,'  as  contradistinguished  from  'ac- 
cidental.' 'Deliberately'  means,  for  the  pur- 
pose of  this  trial,  In  a  cool  state  of  the  blood; 
«iiat  is,  not  hi  a  heat  of  passion  caused  by 
dome  Just  provocation  to  passion.  'Premedi- 
«utely'  means  thought  of  beforehand  any 
<ength  of  time,  however  short  'Malice'  does 
not  mean  spite  or  ill  will,  but  signifies  an  un- 
lawful state  of  mind;  such  a  state  of  mind  as 
one  is  in  when  he  Intentionally  does  an  un- 
lawful act  'Malice  aforethought'  means  mal- 
ice with  premeditation;  that  Is,  that  the  un- 
lawful act  Intentionally  done  waa  determined 
upon  before  it  was  executed 

"Bearing  the  foregoing  in  view,  and  consid- 
ering it  as  a  basis,  the  court  submits  to  you 
the  further  instructions  following: 

"(1)  If  you  should  believe  and  find  from  the 
evidence  that,  at  the  county  of  Dunklin  and 
state  of  Missouri,  any  time  prior  to  the  day  on 
which  the  Indictment  was  filed,  the  defend- 
ant Jid  Harper,  In  the  manner  and  by  the 
means  specified  in  the  indictment  shot  and 
wounded  the  deceased,  Thomas  Oden,  and 
shall  further  believe  that  such  shooting  waa 
done  willfully,  deliberately,  premeditately, 
and  with  malice  aforethought  and  shall  fur- 
ther believe  that  on  the  same  day  the  said 
Thomas  Oden  died,  at  the  said  county  of 
Dunklin,  in  consequence  of  such  shooting  and 
wounding  done  by  the  defendant,  you  will 
find  the  defendant  guilty  of  murder  in  the 
first  degree. 

"(2)  If  you  shall  find  from  the  evidence 
that,  within  the  time  and  at  the  place  speci- 
fied in  the  preceding  instruction,  the  defend- 
ant in  the  manner  and  by  the  means  speci- 
fied in  the  Indictment  shot  and  wounded  the 
deceased,  Thomas  Oden,  and  shall  further  be- 
lieve such  shooting  and  wounding  was  done 
willfully,  premeditately,  and  with  malice 
aforethought  but  without  deliberation,  and 
shall  further  find  and  believe  that  on  the  said 
day  of  the  said  shooting  the  deceased  died 
from  the  effects  of  such  shooting  and  wound- 
ing, at  the  county  of  Dunklin  and  state  of 
Missouri,  you  will  find  the  defendant  guilty  of 
murder  In  the  second  degree. 

"(3)  If  you  shall  find  and  believe  from  the 
evidence  that  at  the  county  of  Dunklin  and 
state  of  Missouri,  any  time  within  three  years 
prior  to  the  day  on  which  the  indictment  was 
filed  In  this  cause,  the  defendant  shot  and 
wounded  the  deceased,  Thomas  Oden,  and 
that  the  said  Thomas  Oden  died  on  the  same 
day  from  the  effects  of  such  shooting  and 
wounding,  at  the  said  county  and  state,  and 
shall  further  find  and  believe  from  the  testi- 
mony that  such  shooting  was  done  by  the  de- 
fendant while  said  deceased  was  attempting 


to  commit  a  felony  upon  and  against  the  fa- 
ther of  the  said  defendant  you  will  find  the 
defendant  guilty  of  manslaughter  In  the.  sec- 
ond degree,  unless  you  further  find  and  be- 
lieve from  the  testimony  that  such  shooting 
and  wounding  by  the  defendant  was  neces- 
sarily done;  that  Is,  unless  you  find  from  the 
testimony  that  It  was  necessary  In  order  to 
prevent  the  deceased  from  committing  such 
felony  upon  the  person  of  the  father  of  the 
said  defendant  and  was  also  done  under  such 
circumstances  as  would  have  justified  the  fa- 
ther of  deceased  in  himself  having  delivered 
the  fatal  shot." 

"(5)  But  If  the  Jury  believe  from  the  testi- 
mony that  Starling  Harper,  the  father  of  the 
defendant  provoked  the  quarrel  with  Thomas 
Oden,  the  deceased,  or  began  the  quarrel, 
with  the  purpose  of  taking  advantage  of  the 
deceased,  and  of  taking  his  life,  or  of  doing 
him  some  great  bodily  harm,  and  that  on  said 
day  named  In  the  indictment,  to  wit  the  6th 
day  of  April,  1897,  the  .said  defendant  shot 
the  said  Thomas  Oden,  at  the  said  county  of 
Dunklin  and  state  of  Missouri,  and  that  such 
shooting  was  done  willfully,  deliberately,  pre- 
meditately, and  with  malice  aforethought 
and  that  said  Thomas  Oden  died  from  the  ef- 
fect of  such  shooting  on  the  same  day,  at  said 
county  and  state,  then  such  homicide  was  not 
justifiable,  however  imminent  the  peril  of  the 
said  Starling  Harper  may  have  become  In  con- 
sequence of  an  attack  made  by  him  upon  the 
said  deceased,  Thomas  Oden,  and  under  such 
circumstances  the  defendant  la  guilty  of  mur- 
der In  the  first  degree. 

"(6)  But  if  the  jury  believe  and  find  from 
the  evidence  that  on  the  6th  day  of  April, 
1897,  at  the  county  of  Dunklin  and  state  of 
Missouri,  one  Starling  Harper,  father  of  the 
defendant  Jld  Harper,  began  the  quarrel  or 
provoked  the  difficulty  with  the  deceased, 
Thomas  Oden,  or  voluntarily  entered  Into  a 
difficulty  with  the  said  deceased,  yet  U  they 
also  believe  from  the  evidence  that  this  was 
done  by  the  said  Starling  Harper  without  any 
felonious  purpose,  and  that  thereupon  the  de- 
ceased attacked  the  said  Starling  Harper,  fa- 
ther of  the  said  defendant  and  that  the  said 
defendant  was  compelled,  in  order  to  save  the 
life  of  the  said  Starling  Harper,  or  to  save 
him  from  great  bodily  harm,  to  take  the  life 
of  the  said  deceased,  and  that  said  defendant 
did,  under  such  circumstances,  shoot  and  kill 
said  deceased,  at  the  county  of  Dunklin  and 
state  of  Missouri,  within  three  years  before 
the  filing  of  the  indictment  In  this  cause,  you 
will  find  the  defendant  guilty  of  manslaughter 
In  the  fourth  degree. 

"(7)  You  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  of 
their  testimony;  and,  if  you  believe  that  any 
witness  In  the  cause  has  willfully  sworn 
falsely  as  to  any  material  fact  or  matter  tes- 
tified to  by  such  witness,  you  are  at  liberty  to 
disregard  or  treat  as  untrue  the  whole  or  any 
part  of  the  testimony  of  such  witness. 

"(8)  Under  the  law,  the  defendant  is  a  corn- 
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petent  witness  In  hie  own  behalf,  and.  yon 
should  take  his  testimony  in  account,  and 
give  It  such  weight  as  you  deem  It  entitled  to 
receive,  In  passing  upon  his  guilt  or  inno- 
cence; but,  in  determining  what  weight  you 
will  attach  to  his  testimony,  you  may  take 
into  consideration  the  fact  that  he  Is  the  de- 
fendant in  the  cause,  testifying  in  his  own 
behalf,  and  his  interest  in  the  result  of  this 
trial. 

"(6)  The  court  Instructs  you  that  the  bur- 
den of  proving  the  defendant  guilty  beyond  a 
reasonable  doubt  rests  upon  the  state,  and  if 
upon  the  evidence,  considered  as  a  whole,  the 
jury  entertain  a  reasonable  doubt  as  to  de- 
fendant's guilt,  you  should  give  him  the  bene- 
fit of  such  doubt,  and  find  him  not  guilty;  but 
a  doubt,  to  authorize  an  acquittal  on  that 
ground  alone,  should,  as  stated,  be  a  reason- 
able doubt,  and  one  fairly  arising  from  the 
evidence  as  a  whole.  The  mere  possibility 
that  the  defendant  may  be  innocent  will  not 
warrant  you  in  acquitting  him  on  the  ground 
of  reasonable  doubt. 

"(10)  If  you  find  the  defendant  guilty  of 
murder  in  the  first  degree,  you  will  simply  so 
state  In  your  verdict  Ton  are  charged  with 
no  responsibility  with  respect  to  the  punish- 
ment for  murder  in  the  first  degree.  If  you 
find  the  defendant  guilty  of  murder  In  the  sec- 
ond degree,  you  will  so  state  in  your  verdict, 
and  assess  his  punishment  at  Imprisonment 
in  the  penitentiary  for  any  term  of  years,  not 
less  than  ten,  that  you  may  deem  proper.  If 
you  find  the  defendant  guilty  of  manslaughter 
in  the  second  degree,  you  will  so  state  In  your 
verdict,  and  assess  his  punishment  at  im- 
prisonment in  the  state  penitentiary  at  such 
term  as  you  may  deem  proper,  not  less  than 
three  years  and  not  more  than  five  years.  If 
you  find  the  defendant  guilty  of  manslaugh- 
ter In  the  fourth  degree,  you  will  so  state  In 
your  verdict,  and  assess  his  punishment  at 
imprisonment  In  the  county  Jail  not  less  than 
six  months,  or  by  a  fine  not  less  than  five 
hundred  dollars,  or  by  both  a  fine  not  leas 
than  one  hundred  dollars  and  imprisonment 
In  the  county  Jail  not  less  than  three 
months." 

At  the  request  of,  and  on  behalf  of,  the 
defendant,  the  court  gave  the  following  in- 
structions: 

"The  court  Instructs  the  Jury  that  the  right 
to  defend  one's  self  or  his  parents  against 
danger  Is  a  right  which  the  law  concedes 
and  guaranties  to  all  men.  Therefore  the  de- 
fendant may  have  killed  deceased,  Oden,  and 
.be  innocent  of  any  offense  against  the  law. 

"If,  at  the  time  he  shot  the  deceased,  he 
had  reasonable  cause  to  apprehend,  on  the 
part  of  deceased,  a  design  to  do  Starling  Har- 
per, defendant's  father,  some  great  personal 
Injury,  and  there  was  reasonable  cause  for 
defendant  to  apprehend  immediate  danger  of 
such  design  being  accomplished,  and  to  avert 
such  apprehended  danger  to  his  father  he 
anoc  deceased,  and,  at  the  time  he  did  so,  he 
had  reasonable  cause  to  believe,  and  did  be- 


lieve, it  necessary  for  him  to  shoot  deceased 
to  protect  his  father  from  such  apprehended 
danger,  then,  and  in  that  case,  the  shooting 
was  not  felonious,  but  was  justifiable,  and 
you  will  acquit  him. 

"It  is  not  necessary  to  this  defense  that 
the  danger  should  have  been  actual  or  real, 
or  that  danger  should  have  been  impending, 
and  immediately  about* to  fall  on  the  father 
of  defendant.  All  that  is  necessary  is  that 
defendant  had  reasonable  cause  to  believe, 
and  did  believe,  these  facts.  But  before  you 
acquit  on  the  ground  of  defending  his  father 
against  threatened  danger,  you  ought  to  be- 
lieve defendant's  cause  of  apprehension  was 
reasonable. 

"Whether  the  facts  constituting  such  rea- 
sonable cause  of  apprehension  have  been  es- 
tablished by  the  evidence  you  are  to  deter- 
mine, and,  unless  the  facts  constituting  such 
reasonable  cause  have  been  established  by 
cne  evidence  in  the  cause,  you  cannot  acquit 
him  on  the  ground  of  defense  of  his  father, 
even  though  you  may  believe  that  defendant 
really  thought  his  father  was  In  danger." 

The  following  instructions  were  also  asked 
for  by  defendant: 

"(1)  The  court  instructs  the  Jury  that  the 
defendant  Is  in  law  presumed  to  be  Innocent 
until  his  guilt  is  established  by  such  evidence 
as  will  exclude  every  reasonable  doubt 
Therefore  the  law  requires  that  no  man  shall 
be  convicted  of  a  crime  until  each  and  every 
one  of  the  Jury  is  satisfied  by  the  evidence 
in  the  case,  to  the  exclusion  of  every  reason- 
able doubt  that  the  defendant  is  guilty  as 
charged.  So,  In  this  cause.  If  the  Jury  enter- 
tain any  reasonable  doubt  of  defendant's 
guilt,  they  should  acquit  him;  or  If  they  en- 
tertain any  reasonable  doubt  as  to  -whether 
he  was  excusable  and  Justifiable  In  the  acts 
complained  of,  if  he  committed  them,  they 
should  acquit  him;  or  if  any  one  of  the  Jury, 
after  having  consulted  with  his  fellow  Jury- 
men, should  entertain  such  a  reasonable 
doubt  the  Jury  cannot  In  such  case,  find  the 
defendant  guilty. 

"(2)  The  court  Instructs  the  Jury  that,  In 
considering  the  question  of  Impending  danger 
to  the  father  of  defendant,  they  have  a  right 
to  take  into  consideration,  in  determining  the 
reasonable  cause  of  defendant  to  strike  in  his 
father's  defense,  the  relative  age  and  physical 
condition  of  the  deceased  and  Starling  Har- 
per, defendant's  father. 

"(3)  Tou  are  further  Instructed  that  you 
are  the  sole  Judges  of  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses  In 
the  cause,  and,  if  you  believe  any  one  of 
them  has  willfully  sworn  falsely  as  to  any 
material  fact  In  the  cause,  then  yon  are  at 
liberty  to  disregard  the  whole  or  any  part  of 
the  testimony  of  any  such  witness." 

Said  instructions  Nos.  1,  2,  and  3,  asked  by 
the  defendant,  were  by  the  court  refused, 
over  the  objection  and  exception  of  defend- 
ant. 

It  la  claimed  by  defendant  that  the  court 
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erred  In  defining  "manslaughter  In  the  sec- 
ond degree."  By  section  3470,  Rev.  St  1889, 
It  la  provided  that  every  person  who  shall 
unnecessarily  kill  another,  either  while  resist- 
ing an  attempt  by  such  other  person  to  com- 
mit any  felony,  or  do  any  other  unlawful  act. 
after  such  attempt  shall  have  failed,  shall 
be  guilty  of  manslaughter  In  the  second  de- 
gree; and,  If  defendant  is  guilty  of  man- 
slaughter in  the  second  degree,  it  is  under 
this  section  of  the  statute;  for  the  only  other 
section  pertaining  to  manslaughter  in  that 
degree  is  the  one  next  preceding  it,  which 
has  no  reference  whatever  to  this  kind  of 
ease.  The  attempt  to  commit  a  felony  had 
not  failed,  according  to  the  evidence,  at  the 
time  the  fatal  shot  was  fired;  and  It  is  only 
where  the  killing  of  a  person  is  unnecessary, 
while  resisting  an  attempt  by  such  person  to 
commit  a  felony,  or  do  some  other  unlawful 
act,  that  the  person  committing  the  homicide 
is  guilty  of  manslaughter  in  the  second  degree, 
under  this  section.  In  passing  upon  this  same 
statute  in  State  v.  Dlerberger,  96  Mo.  666,  10 
S.  W.  168,  it  is  said:  "Section  1213,  Rev.  St. 
1879,  seems  to  apply  to  those  cases  of  unnec- 
essary killing  where  the  person  killed  was  at- 
tempting to  commit  a  felony  or  do  some  un- 
lawful act,  and  the  killing  occurred  after  the 
attempt  had  failed.  Here  the  resistance  to 
the  arrest  seems  to  have  been  one  continuous 
struggle,  up  to  the  time  the  second  shot  was 
fired,  and  we  cannot  see  that  it  comes  within 
that  section."  So,  in  the  case  at  bar,  the 
struggle  between  defendant's  father  and  the 
deceased  was  not  only  going  on  at  the  time 
the  fatal  shot  was  fired,  but  the  deceased 
struck  him  one  blow  with  the  rail  thereafter. 
We  are  of  the  opinion,  therefore,  that  the 
definition  of  "manslaughter,"  as  given  by  the 
court,  is  incorrect  and  erroneous.  It  is  clear 
from  the  evidence  that  the  killing  was  inten- 
tional, and  was  therefore,  under  the  evi- 
dence, murder  in  the  second  degree,  or  man- 
slaughter In  the  fourth  degree,  unless  Justi- 
fiable. State  v.  Edwards,  70  Mo.  480;  State 
v.  Curtis,  70  Mo.  600;  State  v.  Watson,  95 
Mo.  412,  8  S.  W.  383;  State  v.  Dlerberger, 
supra. 

The  third  Instruction  given  on  the  part  of 
the  state  Is  criticised  upon  the  ground  that  it 
Imposed  upon  the  defendant  the  duty  of  de- 
termining with  absolute  certainty  what  force 
was  necessary  to  be  used  In  resisting  de- 
ceased, while  the  law  Justified  him  in  using 
such  force  as  appeared  to  him,  from  the 
surrounding  circumstances,  to  be  reasonably 
necessary  for  that  purpose.  It  is  well  settled 
that,  in  resisting  an  attempt  to  commit  a  fel- 
ony, the  person  so  resisting  is  not  required 
to  determine  with  absolute  certainty  what 
force  Is  necessary  for  that  purpose,  but  it 
does  exact  of  him  that  he  shall  not  use  any 
more  force  than  shall  seem  to  him  to  be  rea- 
sonably necessary  for  that  purpose.  As  was 
said  by  Sherwood,  J.,  in  State  v.  Palmer,  88 
Mo.  588:  "If  the  defendant  acted  in  a  mo- 
ment of  apparently  impending  peril,  it  was 


not  for  him  to  nicely  gauge  the  proper  quan- 
tum of  force  necessary  to  repel  the  assault 
of  the  deceased."  See,  also,  Nichols  v.  Win- 
frey, 79  Mo.  544;  Morgan  v.  Durfee,  69  Mo. 
469.  While,  in  the  case  in  band,  the  homi- 
cide was  not  committed  In  the  defense  of 
defendant's  person,  if  it  was  committed  in 
defense  of  his  father  the  same  rule  obtains 
with  respect  to  the  quantum  of  force  neces- 
sary to  repel  the  assault  of  the  deceased  as  if 
the  assault  had  been  committed  on  him  per- 
sonally. The  instruction  was  therefore  erro- 
neous, in  that  it  imposed  upon  defendant  the 
duty  of  determining  with  absolute  certainty 
what  force  was  necessary  to  be  used  in  re- 
sisting the  assault.  It  Is  bad  for  the  further 
reason  that  it  is  for  manslaughter  In  the  sec- 
ond degree,  while  the  evidence  did  not  au- 
thorize an  instruction  for  that  offense. 

The  sixth  instruction  given  upon  the  part 
of  the  state  Is  clearly  erroneous  for  like  rea- 
son. It  was  not  absolutely  necessary  that 
defendant  should  have  been  compelled  to  take 
the  life  of  Thomas  Oden  In  order  to  save  the 
life  of  his  father,  or  to  save  him  from  great 
bodily  harm,  to  Justify  him  in  killing  Oden; 
but  if  he  had  good  reason  to  believe,  and  did 
believe,  that  his  father  was  in  impending 
peril,  then  he  was  justified  in  using  such  force 
as  appeared  to  him,  from  the  surrounding 
circumstances,  to  be  reasonably  necessary  for 
the  purpose  of  defending  him  against  such 
peril.  It  is  also  vicious  In  telling  the  Jury 
that  if  Starling  Harper  began  the  quarrel,  or 
provoked  the  difficulty,  with  the  deceased, 
Thomas  Oden,  or  voluntarily  entered  into  a 
difficulty  with  the  said  deceased,  yet  if  they 
also  believe  from  the  evidence  that  this  was 
done  by  the  said  Starling  Harper  without  any 
felonious  purpose,  and  that  thereupon  the  de- 
ceased attacked  the  said  Starling  Harper,  etc., 
and  the  defendant  killed  said  Oden,  etc.,  they 
would  find  him  guilty  of  manslaughter  in  the 
fourth  degree;  thus  making  the  defendant 
guilty  of  manslaughter  In  the  fourth  degree, 
whether  or  not  he  knew  that  his  father 
sought  or  brought  on  the  difficulty,  and  is 
clearly  erroneous.  State  v.  Llnney,  52  Mo. 
40. 

The  evidence  showed  that  when  defend- 
ant appeared  upon  the  scene,  his  father  and 
deceased  were  engaged  In  the  difficulty,  while 
Charles  Hall  was  present  with* an  ax  In  his 
hand.  He  did  not  bring  it  on,  nor  did  he 
know  who  did.  In  the  circumstances,  he  had 
the  right  to  Interfere  in  behalf  of  his  father, 
and  whether  what  he  did  could  be  justified 
upon  the  ground  of  his  necessary  defense 
would  depend  upon  the  motive  prompting  the 
act,  and  the  circumstances  under  which  it 
was  done,  and  not  upon  the  fact  that  his 
father  may  have  voluntarily  entered  Into  the 
difficulty.  State  v.  Hickam,  95  Mo.  322,  8  S. 
W.  252. 

No  error  was  committed  in  refusing  the 
first  instruction  asked  by  defendant  The 
matters  presented  by  it  were  fully  covered 
by  the  Instructions  that  were  given.  The 


Digitized  by 


Google 


94 


51  SOUTHWESTERN  REPORTER. 


.Qlo- 


same  may  be  Bald  with  respect  to  the  second 
Instruction  asked  by  defendant  and  refused. 

For  these  considerations  we  reverse  the 
Judgment  and  remand  the  cause. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


CITJ  OF  BETHANY  t.  HOWARD  et  aL 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 
Municipal  Cobpobatiohs— Action  era  Contract- 
or's Bond. 

A  bond  was  given  to  a  city  by  a  contractor 
for  a  public  improvement,  conditioned  to  pay 
all  the  bills  for  labor  or  material  used  in  the 
construction  of  the  improvement.  On  comple- 
tion of  the  work  the  city  settled  with  the  con- 
tractor and  his  bondsmen,  paying  them  the  bal- 
ance due  on  the  contract,  in  consideration  of  an 
agreement  by  the  bondsmen  to  pay  all  the  bills 
for  labor  and  material.  The  bondsmen  failed 
to  perform  this  agreement  'Held  that,  as  the 
materialmen  were  not  bound  by  the  settlement, 
the  city  could  not  sue  In  its  own  name,  but 
only  as  trustee  for  the  material  men. 

Appeal  from  circuit  court,  Harrison  county; 
P.  a  Stepp,  Judge. 

Action  by  the  city  of  Bethany  against  L.  W. 
Howard  and  others  on  a  contractor's  bond. 
From  a  judgment  sustaining  a  demurrer  to 
plaintiff's  petition,  plaintiff  appeals.  Affirmed. 

J.  W.  Peery,  for  appellant  Sallee  &  Good- 
man and  D.  J.  Heaston,  for  respondents. 

GANTT,  P.  J.  From  a  judgment  sustain- 
ing a  demurrer  to  plaintiff's  petition,  plaintiff 
appeals.  The  cause  is  in  this  court  on  an  or- 
der transferring  it  from  the  Kansas  city  court 
of  appeals. 

The  petition  Is  m  these  words:  "Plaintiff , 
for  amended  petition,  for  cause  of  action  states 
that  It  is  a  municipal  corporation,  duly  and  le- 
gally organized  under  the  laws  of  the  state  of 
Missouri  as  a  city  of  the  fourth  class;  that  on 
the  18th  day  of  June,  1894,  the  plaintiff  and 
the  defendant  L.  W.  Howard,  by  authority  of 
and  in  pursuance  to  an  ordinance  duly  passed 
and  approved,  made  and  entered  Into  a  written 
contract,  a  copy  of  which  is  herewith  filed 
and  made  a  part  hereof,  which  was  signed  by 
said  L.  W.  Howard  and  by  this  plaintiff,  and 
by  the  terms  of  which  said  Howard  agreed  to 
dig  and  wall,  according  to  certain  plans  and 
specifications  mentioned  in  said  contract,  a 
certain  well  for  the  plaintiff,  for  the  purpose  of 
supplying  water  for  its  waterworks  then  In 
process  of  construction,  for  the  agreed  price  of 
eight  hundred  dollars;  that  It  was  provided  in 
said  contract  that  said  Howard  should  fur- 
nish to  plaintiff  weekly  statements  of  the 
work  done  on,  and  material  furnished  for, 
said  well,  and  by  whom  done  and  furnished, 
and  the  amounts  thereof,  and  should  also  fur- 
nish to  plaintiff  receipted  bills  for  said  work 
and  material,  from  the  persons  doing  said 
work  and  furnishing  said  material,  and  it  was 
expressly  agreed  In  said  contract  that  in  con- 


sideration that  said  Howard  should  perform 
said  work  according  to  said  plans  and  specifi- 
cations, and  would  also  pay  for  all  work  and 
labor  done  and  material  furnished  by  any  per- 
son in  the  digging  and  waHing  of  said  well. 
Bald  plaintiff  would  pay  to  said  Howard  said 
sum  of  eight  hundred  dollars,  and  that  the 
payment  for  all  work  and  labor  done  or  ma- 
terial furnished  In  the  performance  of  said 
contract  by  said  Howard  was,  by  the  terms 
of  said  contract,  made  a  part  of  the  consid- 
eration thereof,  and  such  payment  for  all  la- 
bor and  material  furnished  in  the  construc- 
tion of  said  well  by  said  Howard  was  made  a 
condition  precedent  to  the  payment  of  said 
sum  of  eight  hundred  dollars  by  plaintiff;  that 
It  was  further  provided  by  said  contract  that 
this  plaintiff  should  have  the  right  to  apply 
any  part  of  the  amount  which  might  be  due 
said  Howard  from  It  under  said  contract  to 
the  payment  of  all  claims  for  work  done  or 
material  furnished  and  used  In  constructing 
said  well.  Plaintiff  further  states  that  at  the 
same  time,  to  wit,  on  said  18th  day  of  June, 
1894,  and  as  a  part  of  the  same  transaction, 
and  for  the  purpose  of  securing  the  faithful 
performance  of  all  of  the  conditions  of  said 
written  contract  on  the  part  of  said  L.  W. 
Howard,  and  for  the  purpose  of  securing  pay- 
ment by  him  for  all  work  and  labor  dose  and 
material  furnished  by  any  person  or  persons 
in  the  performance  by  said  Howard  of  said 
contract,  and  in  the  construction  by  him  of 
said  well,  the  said  Howard,  as  principal,  and 
the  said  defendants  Ashman  H.  Van  divert  and 
Geo.  !>.  Phillips,  as  securities,  did  then  and 
there  execute  and  deliver  to  this  plaintiff  their 
certain  bond  or  writing  obligatory,  a  copy  of 
which  is  herewith  filed  and  made  a  part  here- 
of, under  their  hands  and  seals,  wherein  and 
whereby  they  acknowledged  themselves  to  be 
held  and  firmly  bound  unto  this  plaintiff  In 
the  penal  Bum  of  one  thousand  dollars,  the 
condition  of  which  said  bond  or  writing  obli- 
gatory was  that  whereas  said  Howard  had  on 
that  day  entered  into  a  written  contract  with 
this  plaintiff,  by  which  be  had  agreed  to  dig, 
wall,  and  complete  said  weU  for  the  plaintiff 
for  the  sum  of  eight  hundred  dollars,  and  the 
said  Howard  was  to  pay  for  all  labor  done  on 
said  well,  and  for  all  material  used  or  fur- 
nished for  same,  the  said  well  to  be  dug  and 
walled  up  and  finished  according  to  certain 
written  plans  and  specifications,  which  was 
made  a  part  of  his  said  contract,  and  If  the 
said  L.  W.  Howard  should  dig  said  well  ac- 
cording to  his  said  contract  with  the  plaintiff, 
and  according  to  the  plans  and  specifications, 
and  should  pay  for  all  labor  done  on  said  well, 
and  also  pay  for  all  material  furnished  for  or 
used  on  the  same,  and  should  complete  said 
contract  in  a  good  and  workmanlike  manner, 
and  by  the  18th  day  of  July,  1894,  then  said 
obligation  should  be  void,  otherwise  to  remain 
In  full  force  and  effect  Plaintiff  further 
states  that  said  L.  W.  Howard  did  not  keep 
and  perform  the  conditions  in  said  contract, 
and  of  said  bond,  upon  his  part,  in  this,  to  wit. 
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that  he  failed  and  neglected  to  pay  for  work 
and  labor  performed  and  for  material  furnish- 
ed and  used  In  the  digging,  walling,  and  con- 
structing of  said  well  by  the  following  named 
persons.  In  the  following  amounts,  to  wit, 
Miner  &  Frees,  $24.08;  Cadle  Lumber  Compa- 
ny, $61.55;  Merritt  L.  Devers,  $96.90;  R.  T. 
Bedell,  $59.58;  that  all  of  said  amounts  so  due 
said  persons,  co-partnerships,  and  corpora- 
tions last  hereinbefore  named  were  for  work 
done  on  said  well,  or  for  material  furnished 
and  used  In  the  construction  thereof;  that  said 
L.  W.  Howard  was  at  all  times  herein  named 
wholly  and  totally  insolvent,  and  was  so 
known  to  be  to  this  plaintiff,  to  his  co-defend- 
ants, Ashman  H.  Vandivert  and  Geo.  L.  Phil- 
lips, and  to  all  of  the  parties  herein  named  as 
doing  work  on,  or  furnishing  materials  for, 
the  completion  of  said  contract  for  digging 
and  walling  said  well,  and  said  work  was 
done  and  said  materials  were  furnished  by 
the  parties  hereinbefore  named,  wholly  rely- 
ing upon  the  terms  and  conditions  of  said 
contract  and  of  said  bond,  and  wholly  relying 
upon  the  indemnity  provided  thereby.  Plain- 
tiff further  states  that  on  or  about  the  17th 
day  of  August,  1894,  and  after  said  Howard 
had  claimed  to  have  completed  his  said  con- 
tract of  digging  and  walling  said  well,  and 
when  he  demanded  of  plaintiff  the  balance 
claimed  by  him  and  by  his  said  securities  to 
be  due  him  from  plaintiff,  the  parties  herein- 
before named  presented  their  respective 
claims  hereinbefore  set  forth  to  this  plaintiff 
and  its  officers,  and  claimed  that  plaintiff  was 
liable  to  them,  respectively,  for  the  amounts 
hereinbefore  stated,  and  demanded  that  plain- 
tiff should  require  said  claims  to  be  paid  by 
said  L.  W.  Howard  and  his  said  securities  be- 
fore making  any  final  settlement  with  said 
defendants;  that  thereupon  the  defendants, 
each  in  his  own  proper  person,  appeared  be- 
fore the  plaintiff's  board  of  aldermen,  and 
claimed  a  balance  due  to  said  Howard  for  the 
digging  and  constructing  of  said  well  in  the 
sum  of  three  hundred  and  forty-nine  dollars; 
that  said  claim  for  three  hundred  and  forty- 
nine  dollars  so  presented  by  the  defendants 
included  a  part  of  the  material  furnished  by 
the  parties  hereinbefore  named;  that  said 
parties  who  bad  furnished  materials  being 
then  and  there  still  claiming  and  demanding 
that  plaintiff  should  pay  their  said  bills,  or 
protect  the  same,  and  the  said  defendants 
Ashman  H.  Vandivert  and  Geo.  L.  Phillips, 
and  each  of  them,  being  then  present,  agreed 
and  admitted  that,  under  the  contract  and 
bend  hereinbefore  mentioned,  they  were  lia- 
ble for  said  claims  for  material  and  work,  and 
this  plaintiff  then  and  there  about  to  exercise 
the  right  conferred  upon  it  by  said  contract, 
and  to  apply  a  part  of  the  balance  due  said 
Howard  thereon  to  the  payment  of  said 
claims  for  work  and  material  thereupon,  it 
was  then  and  there  stipulated  and  agreed  by 
and  between  this  plaintiff  and  the  defendants 
that  the  defendants  were  to  pay  each  and  ev- 
ery of  the  claims  hereinbefore  named  for 


work  and  labor  and  material  furnished,  and 
relieve  this  plaintiff  and  Its  officers  from  all 
liability  or  alleged  liability  on  account  of  said 
bills  for  work  and  labor  and  material,  and 
that  in  consideration  of  the  defendants  per- 
forming their  said  agreement,  as  by  said  bond 
and  contract  they  were  also  bound  to  do,  the 
plaintiff  would  accept  said  well,  and  pay  to 
said  defendants  Ashman  H.  Vandivert  and 
Geo.  L.  Phillips  on  their  said  bill  the  sum  of 
one  hundred  and  ninety-six  dollars  and  sev-  1 
enty-flve  cents,  and  It  was  expressly  stipulat-/ 
ed  and  agreed  by  and  between  the  pkvbvHffT 
through  its  officers  thereunto  duly  authorized, 
and  the  defendants  In  their  own  proper  per- 
son, that  said  well  was  to  be  accepted,  and  said 
sum  of  one  hundred  and  ninety-six  dollars  and 
seventy-five  cents  to  be  paid  by  the  plaintiff 
to  the  defendants,  solely  on  condition  that  the 
defendants  should  pay  for  the  work  and  mate- 
rial claims  hereinbefore  named;  that  there- 
upon the  plaintiff,  relying  upon  said  promise 
and  agreement  of  said  defendants,  and  each 
of  them,  to  fully  pay  off  and  discharge  said 
claims  for  work  and  material  hereinbefore 
named,  and  in  the  belief  that  said  claims 
would  be  Immediately  paid,  and  plaintiff  and 
its  officers  relieved  of  any  alleged  liability 
thereon,  and  in  order  to  settle  and  compromise 
the  claims  that  were  being  made  upon  It  by 
the  parties  hereinbefore  named,  and  in  order 
to  fully  settle  with  the  defendants  all  of  their 
liability  upon  said  contract  and  bond,  did  re- 
ceive said  well,  and  did  pay  to  the  defendants 
Ashman  H.  Vandivert  and  Geo.  I*  PhilllpB, 
at  the  Instance  of  the  defendant  L.  W.  How- 
ard, the  said  sum  of  one  hundred  and  ninety- 
six  dollars  and  seventy-five  cents,  but  the  said 
defendants,  disregarding  their  said  contract 
and  bond,  and  their  said  agreement  in  rela- 
tion thereto,  after  receiving  said  sum  of  one 
hundred  and  ninety-six  dollars  and  seventy- 
five  cents,  did  fall  and  refuse  to  pay  said 
claims,  or  any  part  thereof.  Wherefore  plain- 
tiff alleges  that  by  reason  of  the  premises 
there  has  been  a  breach  of  the  conditions  of 
said  bond,  and  it  prays  Judgment  against  the 
defendants  for  the  sum  of  one  thousand  dol- 
lars, and  that  execution  issue  thereon  for  the 
sum  of  two  hundred  and  forty-two  dollars 
and  six  cents,  and  for  costs,  and  for  all  other 
proper  relief  to  which  It  Is  entitled,  the  prem- 
ises being  considered."  The  defendants  de- 
murred to  the  petition  because  It  did  not  state 
a  cause  of  action. 

This  bond  was  considered  by  this  court  in 
Devers  v.  Howard,  46  S.  W.  625,  144  Mo.  671 
It  was  then  ruled  (following  City  of  St  Louis 
v.  Von  Phul,  133  Mo.  561.  34  S.  W.  844),  that 
the  bond  secured  the  material  man  for  the 
amount  of  his  bill  for  materials  furnished 
Howard  in  the  construction  of  said  well.  To 
these  decisions  we  still  adhere.  Conceding 
that  the  four  firms  (Miner  &  Frees,  the  Cadle 
Lumber  Company,  Merritt  L.  Devers,  and  R. 
T.  Bedell)  each  had  his  or  its  several  rights 
of  action  upon  said  bond  for  the  amount  due 
it,  the  question  still  remains  as  to  the  right 
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of  sold  city  of  Bethany  to  bring  this  action, 
under  tbe  circumstances  detailed  In  the  peti- 
tion. It  may  be  remarked,  in  passing,  that  it 
appears  from  the  face  of  the  petition  that  this 
is  the  same  account  upon  which  the  case  of 
Devers  v.*  Howard  was  prosecuted,  so  far  as 
Devers  is  concerned.  A  marked  characteris- 
tic of  this  petition  Is  that,  while  it  avers  the 
bond  sued  on  is  available  to  the  material 
men  mentioned,  this  action  is  not  brought  by 
the  city  to  their  use  as  relators,  bat  is  an  in- 
dependent proceeding  by  the  city  as  the  trus- 
tee of  an  express  trust  While  it  Is  settled  law 
in  Missouri  that  the  trustee  of  an  express 
trust  may  sue  In  his  own  name,  Inasmuch  as 
this  trustee  bore  a  dual  relation  to  this  bond 
the  circumstances  of  this  case  justified  the  cir- 
cuit court  in  sustaining  the  demurrer.  The 
right  of  the  material  men  under  the  contract 
and  bond  is  independent  of  the  city,  and  they 
are  not  bound  by  the  settlement  with  the  city. 
For  this  reason,  as  the  city  has  settled  its 
claim  with  the  contractor,  and  paid  over  the 
balance  due  from  it  on  the  contract,  It  ought 
not  to  be  permitted  again  to  sue  without  dis- 
closing its  trust  character;  otherwise,  it  may 
turn  out  that  It  might  recover  the  amount 
due  the  material  men,  and  the  defendants 
still  be  liable  to  suit  at  the  Instance  or  In  the 
names  of  the  several  material  men.  So  far  as 
the  city  is  concerned,  of  course  it  has  no  right 
to  bring  the  suit  in  Its  jwn  right  after  the  set- 
tlement it  pleads.  As  held  in  Devers  v.  How- 
ard, these  material  men  can  sue  In  the  name 
of  the  city  to  their  use,  and  control  said  ac- 
tions, or  In  their  own  names;  but  the  city,  up- 
on its  own  showing,  Is  estopped  from  suing 
under  the  circumstances  of  this  case,  without 
averring  that  the  action  is  brought  to  the  use 
of  the  material  men.  The  demurrer  was  prop- 
erly sustained,  and  the  judgment  will  be  af- 
firmed, without  prejudice  to  the  right  of  the 
several  material  men  to  proceed  in  their  own 
names,  or  in  the  n«mp  of  the  city  to  their  re- 
spective uses  as  relators,  in  which  they  will 
control  their  own  suits,  and  the  judgment  on 
demurrer  in  this  case  will  constitute  no  bar. 
Judgment  affirmed. 

SHERWOOD  and  BURGESS,  XT.,  concur. 


KOERNER  v.  LEATHB. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 
Arbitration  un>  Award — Sutficxbnot  of  Fihd- 
nto — Motion  to  Vaoatb— Right  to  Jury  Trial. 

1.  Where  parties  submit  a  cause  to  arbitra- 
tion, under  a  statute  providing  that  the  award 
should  be  made  a  rule  of  court,  they  waive  their 
right  to  a  jury  trial  on  issues  raised  by  a  mo- 
tion to  vacate  the  award. 

2.  Where,  in  an  agreement  for  the  submission 
of  an  action  for  attorney's  fees  to  arbitration 
to  ascertain  the  amount  due,  defendant  admits 
a  liability  for  services  rendered  to  him  personal- 
ly, and  also  for  services  rendered  to  him  in  his 
capacity  as  officer  of  a  corporation,  the  award 
need  not  separately  state  the  amounts  due  from 
defendant  In  his  different  characters. 


Appeal  from  St  Louis  circuit  court;  Jacob 
Klein,  Judge. 

Action  by  Oustavus  A.  Koerner  against 
Samuel  H.  Lea  the  to  recover  attorney's  fees. 
From  an  order  overruling  defendant's  motion 
to  vacate  an  award  of  arbitrators,  be  appeals. 
Affirmed. 

The  parties  to  this  action  entered  Into  an 
agreement  of  arbitration,  in  accordance  with 
the  statutes  of  this  state  providing  that  the 
award  should  be  made  a  rule  of  court  Tbe 
controversy  arose  over  the  claim  of  the  plain- 
tiff against  defendant  for  compensation  for  le- 
gal services  rendered  by  plaintiff  to  defendant 
and  certain  corporations  largely  owned  and 
managed  by  defendant  The  arbitrators  se- 
lected were  Messrs.  Given  Campbell,  Samuel 
N.  Holliday,  and  John  J.  O'Brien.  The  arbi- 
trators were  first  duly  qualified,  and,  upon 
due  notice,  held  their  sessions,  heard  the  evi- 
dence, and  rendered  their  award  for  plaintiff. 
AU  the  statutory  steps  were  taken  to  have  the 
award  confirmed  by  the  judgment  of  the 
court.  Upon  receiving  notice,  the  defendant 
appeared,  and  moved  the  court  to  vacate  the 
award  on  four  several  grounds:  First,  the 
partiality  of  Mr.  O'Brien,  one  of  the  arbitra- 
tors, for  John  M.  Holmes,  who  was  alleged  to 
have  an  interest  in  the  award  to  Gov.  Koer- 
ner; second,  because  of  the  failure  of  the  ar- 
bitrators to  designate  the  amount  due  from 
defendant  to  plaintiff  for  each  of  the  said  cor- 
porations, the  Belleville,  St.  Louis  &  Southern 
Railroad  Company  and  the  Crown  Coal  &  Tow 
Company,  bat  Instead  found  a  lumping  sum 
total  for  all  of  said  services;  third,  in  not  al- 
lowing defendant  a  credit  for  cash  paid; 
fourth,  In  exceeding  their  powers  In  acting  on 
matters  not  submitted  to  them  or  contemplat- 
ed by  the  agreements  of  submission  to  arbi- 
tration. That  motion  was  overruled,  and  de- 
fendant appeals. 

R.  M.  Nichols,  for  appellant  Kehr  &  Titt- 
man,  for  respondent 

GANTT,  P.  J.  (after  stating  the  facts).  The 
alleged  errors  will  be  examined  In  the  order 
of  their  assignment 

1.  When  the  motion  to  vacate,  for  the 
causes  already  noted,  was  filed,  defendant  de- 
manded that  the  issues  thereby  raised  should 
be  submitted  to  a  jury.  The  court  refused 
this  request  and  defendant  excepted,  and  now 
urges  this  as  a  ground  for  reversal.  When  a 
suitor  demands  a  course  of  procedure  on  the 
ground  that  it  Is  secured  to  him  by  the  con- 
stitution, it  behooves  the  court  to  give  the 
claim  a  careful  consideration,  however  un- 
founded It  may  appear  at  first  blush.  Such 
is  the  claim  of  defendant  In  this  case.  That 
an  action  at  law  might  be  maintained  on  a 
common-law  award,  or  a  refusal  to  abide  by 
such  an  award,  will  not  be  questioned,  and  in 
such  cases  the  questions  of  fact  were  and  are 
triable  by  a  jury.  So  it  was  held  in  Daren  v. 
Getchell,  56  Me.  241,  and  Goodwlne  v.  Miller. 
82  Ind.  419,  cited  by  defendant   But  when, 


Digitized  by 


Google 


Mo.) 


KOERNEE  v.  LEATHE. 


97 


as  In  the  case  at  bar,  the  submission  Is  under 
a  statute  which  authorizes  parties  to  submit 
their  differences  to  arbitrators,  and  they  agree 
that,  In  accordance  with  the  statute,  the 
award  may  be  made  a  rule  of  the  circuit  court, 
it  Is  obvious  the  parties  have  waived  their 
common-law  right  to  a  Jury  trial,  and  have 
selected  another  and  different  tribunal.  This 
court,  as  early  as  Vaughn  v.  Graham  (1848)  11 
Mo.  575,  held,  In  an  opinion  by  Judge  Scott, 
that  by  the  common  law  an  award  could  not 
be  set  aside  for  any  cause  in  a  court  of  law; 
that  the  relief  was  In  equity  prior  to  the  enact- 
ment of  the  statutes  governing  awards.  It  Is 
quite  generally  held  that  the  statutory  provi- 
sions are  not  exclusive,  but  that  the  aggrieved 
party  may  still  resort  to  equity  (Hyeronlmus 
v.  Allison,  52  Mo.  102);  but,  wherever  the 
point  now  raised  has  been  adjudicated,  the 
ruling  has  been  that,  on  the  Issue  of  vacating 
or  setting  aside  the  award  for  fraud  or  partial- 
ity, or  on  the  statutory  grounds,  resort  must 
be  had  to  the  court,  and  on  the  issue  thus 
raised  the  parties  are  not  entitled  to  demand 
a  jury.  Thus,  in  Beattle  v.  David,  40  N.  J. 
Law,  102,  the  supreme  court  of  New  Jersey 
said:  "Where,  however,  as  In  -this  case,  the 
parties,  by  agreement,  consent  that  the  cause 
be  referred  to  a  referee  chosen  by  themselves, 
and  make  that  consent  a  rule  of  court,  they 
cannot  enter  a  dissent  to  the  report,  and  de- 
mand a  Jury  trial.  They  have  chosen  their 
own  tribunal,  and  must  abide  by  the  decision. 
The  court  will,  however,  control  the  report,  as 
the  verdict  of  a  jury  would  be."  In  Good- 
wine  v.  Miller,  32  Ind.  419,  the  supreme  court 
of  Indiana,  while  holding  that  an  action  at 
law  might  be  maintained  on  a  common-law 
award,  and  was  triable  by  a  jury,  was  careful 
to  say:  "This  was  an  action  on  a  common-law 
award,  and  not  a  rule  of  court,  to  show  cause 
why  judgment  should  not  be  rendered  there- 
on." Subsequently,  In  Milner  v.  Noel,  43  Ind. 
324,  upon  a  rule  to  enforce  the  award,  the  ap- 
pellant demanded  a  Jury,  which  was  denied. 
The  court  says:  "We  are  not  aware  of  any 
rale  of  law  by  which  the  party  excepting  to 
an  award  In  cases  like  this  can  have  a  trial  by 
jury.  In  Goodwine  v.  Miller,  32  Ind.  419, 
which  was  an  action  on  a  common-law 
award,  this  court  held  that  a  trial  might  be 
bad.  But  the  court  was  careful  to  distin- 
guish that  kind  of  case  from  such  as  this. 
The  court  said:  This  wlks  an  action  on  a  com- 
mon-law award,  and  not  a  rule  of  court  to 
show  cause  why  judgment  should  not  be  ren- 
dered thereon.'  The  statute  provides  that  'the 
court  shall  hear  the  proofs  and  allegations 
of  the  parties,  to  invalidate  and  sustain  such 
award  or  umpirage,  and  shall  decide  thereon, 
either  confirming  such  award  or  umpirage,  or 
may  modify  and  correct  the  same  In  the  cases 
prescribed  In  the  last  preceding  section  so  as 
to  effect  the  intent  thereof,  and  to  promote 
Justice  between  the  parties,  and  shall  render 
judgment  on  such  original  or  corrected  award 
or  umpirage;  or  the  court  may  vacate  such 
award  or  umpirage  for  any  of  the  causes  here- 
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inbefore  specified,'  etc.  It  seems  quite  clear 
to  us  that  in  refusing  a  jury  trial  the  court 
committed  no  error."  The  same  result  was 
reached  and  adhered  to  In  Spencer  v.  Ourtis, 
57  Ind.  221;  Boyden  v.  Lamb,  152  Mass.  410, 
25  N.  B.  609;  Leonard  v.  Reservoir  Co.,  113 
Mass.  235.  When  we  consider,  also,  the  lan- 
guage of  sections  415,  417,  Rev.  St.  1889,  pro- 
viding that,  when  any  writ  of  error  or  appeal 
from  a  judgment  on  an  award  shall  be  taken, 
copies  of  the  original  affidavits  upon  which 
any  application  in  relation  to  such  award  was 
founded,  and  of  all  other  affidavits  and  papers 
relating  to  such  application,  shall  be  annexed 
to,  and  from  a  part  of,  the  record  In  the  ap- 
pellate court,  and  such  court  may  reverse, 
modify,  amend,  or  affirm,  in  whole  or  In  part, 
It  seems  clear  that  the  legislature  intended 
the  proofs  on  motion  of  this  character  should 
be  taken  by  affidavits,  and  that  the  appellate 
courts  should  hear  and  review  the  judgment 
as  In  equity  cases.  This  court  In  Tucker  v. 
Allen,  47  Mo.  490,  held  that  the  design  of  our 
statute  was  to  encourage  the  adjustment  of 
differences  in  a  summary  mode.  While  ex- 
pressly preserving  the  right  to  resort  to  the 
courts  of  equity,  the  statutory  method  is  It- 
self what  learned  counsel  aptly  designates  as 
"a  quick  bill  in  equity."  Our  conclusion  is 
that  the  circuit  court  rightly  held  that  de- 
fendant was  not  entitled  to  a  Jury  to  deter- 
mine his  motion  to  vacate  and  set  aside  the 
award. 

2.  The  charge  that  John  J.  O'Brien,  one  of 
the  arbitrators,  was  guilty  of  Improper  con- 
duct In  receiving  entertainment  from  John  M. 
Holmes,  Esq.,  was  obviously  not  sustained. 
In  view  of  the  long  acquaintance  existing  be- 
tween defendant  and  Mr.  O'Brien,  the  re- 
sponsible official  position  held  by  Mr.  O'Brien 
for  eight  years,  and  the  fact  that  neither  so- 
cial nor  business  relations  existed  between  Mr. 
O'Brien  and  Holmes,  this  imputation  is  reck- 
less. Equally  groundless  is  the  charge  that 
Mr.  Holmes  and  plaintiff  were  to  share  in 
the  award  to  plaintiff;  that  is  to  say,  one- 
third  to  Holmes  and  two-thirds  to  Koerner. 

The  remaining  assignment  of  error  Is  the 
failure  of  the  arbitrators  to  separate  and  dis- 
tinguish the  amount  due  from  defendant  to 
Koerner  Individually,  and  the  respective  sums 
owing  by  him  in  his  representative  character 
for  the  Crown  Coal  &  Tow  Company  and  the 
St.  Louis,  Belleville  &  Southern  Railway  Com- 
pany. The  agreement  disposes  of  this  claim. 
In  the  submission  Lea  the  agrees  that  he  Is  not 
only  liable  for  the  services  rendered  to  him 
personally,  but  "that  said  Leathe  is  responsi- 
ble to  said  Koerner  for  the  amount  which  may 
be  due  him  from  said  companies  for  services." 
It  thus  appears  that,  as  between  Koerner  and 
Leathe,  the  letter's  liability  was  primary.  He 
did  not  stipulate  for  separate  awards.  His 
relation  to  the  two  companies  was  not  a  mat- 
ter for  adjustment  by  the  arbitrators.  The 
companies  were  not  parties  to  the  award, 
and,  had  the  findings  been  separate,  they 
would  not  have  bound  the  companies  in  any 
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separate  settlements  between  them  and  Lea- 
the,  not  even  evidence  of  their  liability  to 
him.  The  sole  inquiry  was  Leathe's  liability 
to  Koerner.  This  obligation  being  original 
and  personal,  the  arbitrators  rightly  deter- 
mined in  one  award  the  amount  due  to  Koer- 
ner on  account  of  all  the  services  rendered. 
The  objections  to  the  award  were  properly 
overruled  by  the  circuit  court  The  Judg- 
ment was  for  the  right  party,  and  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


BTATB  ex  rel.  ZIEGENHETN,  Collector,  v. 
THOMPSON. 
(Supreme  Court  «f  Missouri,  Division  No.  2. 
May  9,  1899.) 
Taxation — Assessment — Fbtition. 

1.  Under  Rev.  St.  1889,  §8  7553,  7555,  7557, 
7679,  requiring  that  lands  shall  be  assessed  in 
the  name  of  the  owner,  the  state's  lien  for  tax- 
as  cannot  be  enforced  against  a  lessee  thereof. 

2.  When  a  petition  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  it  is  error 
ob  the  face  of  the  record  for  which  judgment 
will  be  reversed,  though  no  objection  was  made 
to  it  by  motion  in  arrest  or  for  new  trial  in  the 
trial  court. 

3.  A  petition  to  enforce  the  state's  lien  for 
taxes  directed  against  the  lessee  of  lands  with- 
out previous  assessment  of  the  leasehold,  and 
no  averment  in  the  petition  of  the  nature  of  the 
lease,  the  length  of  the  term,  or  the  liability 
of  the  lessee  to  pay  the  taxes,  is  insufficient. 

Error  to  St.  Louis  circuit  court. 

Action  by  the  state  of  Missouri,  upon  the 
relation  of  Ziegenheln,  collector,  against  Jud- 
son  M.  Thompson,  to  enforce  the  state's  lien 
against  real  property  in  St.  Louis.  Judgment 
rendered  against  defendant,  and  execution  or- 
dered, and  he  brings  error.  Reversed. 

This  is  an  action  by  the  state,  at  the  rela- 
tion of  the  collector  of  revenue  of  the  city  of 
St.  Louis,  to  enforce  the  state's  lien  against 
real  property  in  city  block  194,  having  a  front- 
age on  Eighth  street  of  59  feet  by  a  depth  of 
127  feet.  The  petition  states  that  the  Mission 
Free  School  is  the  owner  and  Judson  M. 
Thompson  is  the  lessee  of  said  property.  It 
then  proceeds  to  make  the  usual  allegations 
based  upon  the  laws  of  Missouri  relating  to 
the  assessment  of  the  property  and  its  delin- 
quency for  the  taxes  for  the  years  1890,  1891, 
and  1892,  and  that  by  virtue  of  these  laws  the 
state  had  a  lien  upon  said  "described  real  es- 
tate" for  said  taxes,  and  stated  that  it  was 
the  duty  of  the  collector  to  enforce  the  pay- 
ment of  these  taxes  charged  against  said  real 
estate  by  suit  to  enforce  the  lien  of  the  said 
state;  set  out  the  amount  of  taxes  and  inter- 
est, and  that  all  of  said  taxes,  interest,  and 
register's  fees  are  set  forth  in  the  tax  bills  of 
said  back  taxes  filed  with  the  petition,  mark- 
ed Exhibits  "A."  "B,"  and  "C,"  and  prayed 
judgment  for  $2,064,  being  the  amount  of 
said  back  taxes.  Interest,  and  register's  fees, 
and  interest  thereon  from  March  31st  at  the 
rate  of  10  per  cent  per  annum,  together  with 


2  per  cent  collector's  fees  and  5  per  cent  at- 
torney's fees;  and  prayed  that  said  judgment 
should  describe  the  real  estate  described  is 
the  petition,  that  U  should  state  the  amount 
of  taxes  and  interest  found  to  be  due  on  said 
real  estate  for  said  years,  that  it  should  be 
decreed  to  be  a  prior  lien  in  favor  of  the  state 
of  Missouri  upon  this  real  estate,  and  that  it 
be  sold  to  satisfy  such  judgment  etc.  The  pe- 
tition contained  no  allegation  stating  any  facto 
shewing  any  particular  Interest  In  said  prop- 
erty by  said  Thompson.  It  merely  stated  that 
"Judson  M.  Thompson  is  the  leasee  of  above- 
described  property."  It  stated  that  the  Mis- 
sion Free  School  was  the  owner  of  the  prop- 
erty. To  this  petition  both  defendants  filed  an- 
swers, said  Thompson  filing  a  general  denial 
Subsequently  the  plaintiff  voluntarily  dismiss- 
ed the  suit  against  the  Mission  Free  School 
the  owner  of  the  property,  and  took  judgment 
against  Judson  M.  Thompson.  The  court  found 
that  there  was  due  on  said  real  estate  for 
state,  city,  and  school  taxes',  Including  interest 
and  register's  fees  for  the  years  1890,  1891. 
and  1892,  $3,085.77;  that  Thompson  was  the 
lessee  of  said  real  estate.  It  then  found  the 
amount  due  for  each  year's  taxes  separately, 
and  fixed  the  interest  and  adjudged  that  the 
judgment  be  levied  «ut  of  the  right  title,  and 
interest  of  said  defendant  Thompson,  in  and 
to  said  real  estate.  The  said  judgment  was 
also  declared  a  lien,  and  directed  that  it  should 
be  enforced  by  sale  under  execution  as  requir- 
ed by  law.  The  tax  bills  filed  as  exhibits  wits 
the  petition  showed  that  the  property  was  as- 
sessed to  the  Mission  Free  School.  The  suit 
as  originally  brought  was  against  the  Mission 
Free  School  as  owner.  From  the  judgment 
thus  rendered  against  him,  the  defendant 
Thompson,  has  sued  out  a  writ  of  error  from 
this  court 

Campbell  A  Ryan,  for  plaintiff  in  error.  E. 
O.  Slevln,  for  defendant  in  error. 

GANTT,  P.  J.  (after  stating  the  facts).  It 
is  settled  law  in  this  state  that  when  a  peti- 
tion fails  to  state  facte  sufficient  to  constitute 
a  cause  of  action  It  is  error  on  the  face  of  the 
record  proper  for  which  the  judgment  will  be 
reversed,  though  no  objection  was  made  to  it 
by  motion  in  arrest  or  for  new  trial  In  the 
trial  court.  Defects  cured  by  the  statute  of 
jeofails,  of  course,  wrfuld  not  constitute  such 
reversible  error.  Childs  v.  Railroad  Co.,  117 
Mo.  414,  23  S.  W.  873:  State  v.  Hoyt  123  Mo. 
348,  27  S.  W.  382;  State  v.  Bland  (Mo.  Sup.) 
46  S.  W.  440;  Smith  v.  Burrns,  106  Ma  91. 
16  S.  W.  881.  The  assessment  and  levy  of 
taxes  In  this  state  Is  purely  statutory.  The 
sufficiency  of  the  petition  to  charge  defendant. 
Thompson,  with  the  taxes  must  be  measured 
by  the  statutes.  By  these  statutes,  lands  and 
real  estate  are  required  to  be  assessed  In  the 
name  of  the  owner  thereof.  Sections  7553. 
7556,  7557,  7679,  Rev.  St.  1889.  A  valid  as- 
sessment has  invariably  been  held  an  essential 
prerequisite  to  the  lawful  exercise  of  the  pow- 
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er  of  taxation.  Abbott  v.  linden  bower,  42 
Mo.  162;  State  v.  Railroad  Co.,  114  Mo.  1,  21 
S.  W.  26.  The  tax  bills  sued  on  In  this  case 
disclose  that  the  parcel  of  land  upon  which 
the  state  seeks  to  enforce  her  lien  belonged  to 
the  Mission  Free  School  as  owner.  The  peti- 
tion declares  that  the  said  school  Is  owner,  and 
that  defendant,  Thompson.  Is  a  lessee  there- 
of. There  was  no  assessment  of  the  leasehold 
of  said  Thompson  by  the  assessor,  and  there 
is  no  averment  in  the  petition  of  the  nature 
of  his  lease,  the  length  of  the  term,  or  his  lia- 
bility to  pay  the  taxes  on  said  property.  It  is 
true  that  the  attorney  of  the  Mission  Free 
School  pleaded  Its  exemption  from  taxes  under 
its*  charter,  and  averred  that  Thompson  was 
the  owner  of  the  building,  but  on  the  trial 
plaintiff  dismissed  as  to  the  owner,  the  Mis- 
sion Free  School,  and  no  averment  of  Thomp- 
son's Interest  was  left  in  the  record;  so  that, 
as  the  record  stands,  he  is  subjected  to  the 
payment  of  taxes  upon  the  real  estate  of  his 
landlord,  which  the  collector  concedes  Is  ex- 
empt from  taxation.  Upon  the  record  proper 
the  Judgment  is  obviously  erroneous,  and  must 
be  and  la  reversed,  and  the  cause  remanded. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


STATE  v.  HEADRICK. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1898.) 
C&mrKAX.  Law  —  Coaugb  or  Vsurrs — Hakmi.xss 
Kk&ob — Homicide — Instbuotions— Evidsncs 
— Weight  and  Sutticibnct. 

1.  Under  Laws  1895,  p.  162,  requiring  that 
the  petition  on  an  application  for  change  of 
venue  shall  be  supported  by  affidavits  of  at 
least  two  citizens,  an  application  based  on 
the  affidavit  of  defendant,  and  an  offer  to  sup- 
port it  by  oral  testimony,  is  insufficient. 

2.  Error  in  overruling  an  application  for 
change  of  venue  on  the  ground  that  the  moving 
affidavits  were  insufficient  is  harmless,  where 
on  the  following  day  defendant  renewed  his 
motion  on  the  requisite  affidavits,  and  was 
heard. 

3.  That  there  was  considerable  feeling  against 
defendant  at  the  time  of  the  homicide,  and 
some  talk  of  mobbing  him,  and  the  sheriff  re- 
moved him  to  another  county  for  safe-keeping, 
is  not  sufficient  ground  for  change  of  venue, 
where  it  appeared  that  the  feeling  was  confined 
entirely  to  the  locality  In  which  the  crime  was 
committed,  and  was  such  only  as  is  found 
among  relatives  and  friends  of  deceased. 

4.  Error  in  refusing  an  instruction  asked  by 
a  defendant  on  trial  for  homicide  is  not  review- 
able, where  it  was  not  assigned  as  error  in  the 
motion  for  a  new  trial. 

5.  It  is  not  error  for  the  court  to  refuse  an 
instruction  on  self-defense  asked  by  defend- 
ant, where  It  had  already  given  a  sufficient  in- 
struction covering  that  defense. 

6.  Defendant,  who  had  been  in  the  employ 
of  deceased,  wss  discharged  by  him  less  than 
a  month  before  the  homicide.  On  the  day  of 
settlement  between  them,  defendant  exhibited 
a  revolver,  and  stated  that  the  next  thing  he 
would  do  they  would  all  remember  the  balance 
of  their  lives.  The  wife  and  daughter  of  de- 
ceased testified  that,  on  the  morning  of  the 
homicide,  deceased  accompanied  them  from  the 
place  where  they  had  been  milking  as  far  as 


the  barn,  which  he  entered,  and  they  went  on 
towards  a  spring;  that  they  saw  defendant 
walking  across  the  barn  lot,  and,  shortly  after, 
heard  a  shot;  that  they  saw  deceased  running 
from  the  barn,  pursued  by  defendant,  who  was 
firing  at  him;  that  deceased  fell,  and  defend- 
ant stopped  at  his  feet,  and  reloaded  his  re- 
volver, snot  deceased's  wife,  pursued  her,  and 
stabbed  her  in  the  arm  and  throat.  Defendant 
admitted  killing  deceased  and  continuing  to 
shoot  him  after  he  was  dead,  but  claimed  that 
he  had  gone  back  to  the  premises  at  the  re- 
quest of  the  daughter,  and  had  met  her  secret- 
ly, and  had  been  in  hiding  in  the  barn;  that, 
while  attempting  to  go  back  into  the  barn,  he 
was  discovered  by  deceased,  who  began  to  abuse 
him,  and  tried  to  assault  him,  and  called  to 
his  wife  to  bring  his  gun;  that,  being  appre- 
hensive for  his  life,  he  shot  deceased.  'Held  suf- 
ficient to  justify  a  conviction  of  murder  in  the 
first  degree. 

Appeal  from  circuit  court,  Cape  Girardeau 
county;  Henry  C.  Riley,  Judge. 

John  Headrlck  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Affirmed. 

Ed.  W.  Hays  and  L.  Caruthers,  for  appel- 
lant. Edward  O.  Crow,  A  try.  Gen.,  and  T. 
D.  Hlnes,  Pros.  Atty.,  for  the  State. 

GANTT,  p.  j.  The  defendant  was  indict* 
ed,  tried,  and  convicted  of  murder  In  the  first 
degree  at  the  adjourned  August  term,  1888, 
of  the  circuit  court  of  Cape  Girardeau  coun- 
ty. After  unsuccessful  motions  for  a  new 
trial  and  in  arrest  of  Judgment  he  appeals  to 
this  court. 

The  evidence  shows  that  the  defendant  had 
worked  as  a  farm  hand  for  the  deceased, 
James  Lall.  Some  time  in  June,  1898,  the  de- 
fendant was  arrested  for  taking  a  hone  and. 
buggy  belonging  to  some  one  (the  record  does 
not  disclose  who),  and  appropriating  it  to  his 
own  use,  and  Injuring  the  same,  and  was  con- 
victed of  the  misdemeanor,  it  seems.  He  was 
arrested  at  the  house  of  Lall,  and  taken 
away;  and,  after  he  was  at  liberty  again,  he 
returned  to  Lall's  house.  He  found  that  Lall 
had  employed  one  Brodarlick  .In  his  place, 
and,  when  he  wanted  to  go  to  work  again, 
Lall  stated  to  him  that  he  had  hired  Brodar- 
lick, and  could  not  give  him  (Headrlck)  em- 
ployment. Thereupon  Lall  and  defendant  set- 
tled up.  The  defendant  had  $2.10  coming  to 
him,  and  deceased  paid  him  $1.10;  and  de- 
fendant directed  deceased  to  leave  the  other 
dollar,  any  time  he  wished,  at  John  Woods', 
in  Jackson,  Mo.  Defendant  then  got  his 
clothes  and  left  Albert  Summers  and  Miss 
Jessie  Lall  were  present  when  the  settlement 
was  made.  Summers  testified  that  he  knew 
Headrlck,  and  that  he  had  seen  him  with  a 
pistol  (38  caliber),  and  that  on  the  day  of  the 
settlement  at  the  back  door  of  the  house  of 
Lall,  defendant  exhibited  the  pistol  to  witness 
Summers,  but  made  no  threats  to  kill  any 
one;  but  after  he  settled  with  Lall,  and  Mr. 
Lall  had  gone  away.  In  the  presence  of  Miss 
Jessie  Lall  and  Summers  (witness  stated)  the 
defendant  said  the  next  thing  he  would  do 
they  would  all  remember  the  balance  of  their 
lives,  or  words  to  that  effect  Defendant  and 
witness  Summers  then  left  together,  and  walk- 
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ed  away  from  the  Lail  homestead;  and  wit- 
ness Summers  testified  that  defendant  said 
he  was  going  to  take  morphine  and  kill  him- 
self, if  he  did  not  get  work  soon,  and  exhib- 
ited a  bottle  labeled  "Morphine"  to  witness. 
It  seems  defendant  was  raised  about  three 
miles  from  the  Lail  homestead,  and  that  he 
had  been  hying  with  bis  mother  and  step- 
father, and  that  he  had  formed  an  attach- 
ment for  Miss  Lail,  and  that  he  talked  to  va- 
rious persons  about  Klrksey  and  Miss  Jessie 
Lail  being  sweethearts,  and  wanted  at  least 
two  different  young  men  of  the  neighborhood 
to  assist  him  in  breaking  up  the  relation  of 
lovers  between  Miss  Lail  and  Klrksey,  but 
each  of  the  young  men  declined  to  do  so.  The 
evidence  showed  that  defendant  was  loafing 
around  the  town  of  Jackson,  two  and  a  half 
or  three  miles  from  the  Lail  homestead,  and 
about  three-quarters  of  a  mile  or  a  mile  from 
where  defendant  lived,  most  of  the  time  from 
the  day  he  and  Summers  were  at  Lail's,  up 
to  the  time  of  the  killing.  The  evidence  was 
conflicting  as  to  whether  or  not  Miss  Jessie 
Lail  met  and  conversed  with  the  defendant 
on  the  streets  of  Jackson  Just  prior  to  the 
killing.  She  denied  it,  and  the  defendant  as- 
serted that  she  did,  while  disinterested  per- 
sons who  saw  them  on  the  street  about  the 
same  time  said  that  Miss  Jessie  was  with  an- 
other girl,  and  got  in  the  buggy,  and  was  pre- 
paring to  drive  away,  when  John  Headrlck, 
the  defendant,  simply  walked  up  to  the  buggy, 
spoke  to  the  girls,  and  they  drove  off.  Be- 
fore the  tragedy,  defendant  went  to  a  physl- 
,clan  in  Jackson,  and  sought  medical  atten- 
tion for  a  disease  he  had  contracted,  and  ask- 
ed if  some  one  else  (not  naming  the  person) 
could  also  use  the  medicine  he  procured.  On 
the  morning  of  July  1,  1888,  about  6  o'clock, 
according  to  the  testimony  of  Mrs.  Lail  and 
Miss  Jessie  Lail,  these  two  ladles  were  near 
their  barn,  at  the  Lail  homestead,  milking 
cows;  and  James  M.  Lail,  the  deceased  hus- 
band and  father,  came  from  the  house  to  the 
place  where  they  were  milking,  and  sat  down 
near  them  and  talked  with  them;  and  when 
they  had  completed  milking  and  started  to- 
wards the  spring  house,  which  was  on  the 
other  side  ef  the  fence  from  where  they  were, 
deceased  walked  between  them,  laughing  and 
talking,  until  the  barn  was  reached,  when  he 
turned  into  the  hallway  of  the  barn,  which 
hallway  was  simply  the  ordinary  opening  In  a 
country  barn,  with  the  barn  proper  on  one 
side  and  the  corncrlb  on  the  other,  and  the 
roof  connecting  the  same,  and  the  ladies 
(mother  and  daughter)  went  on  to  the  spring 
to  take  care  of  the  milk.  Mrs.  Lail  and  her 
daughter  testified  that  after  they  left  the  fa- 
ther, and  before  they  reached  the  spring 
house,  they  saw  defendant,  in  his  shirt 
sleeves,  come  walking  from  the  road  across 
the  barn  lot.  He  did  not  pass  them,  and  they 
did  not  speak  to  him,  nor  he  to  them.  Mrs. 
Lail  testified  that,  just  as  she  stepped  her  foot 
Into  the  spring  house,  she  heard  a  shot,  and, 
turning  and  casting  her  eyes  towards  the 


barn,  she  saw  her  husband  come  running  out 
of  the  hallway  through  the  door  at  the  north 
end  of  the  barn,  and  the  defendant  pursuing 
him,  firing  at  him  as  he  ran;  that  witness 
Mrs.  Lail  and  her  daughter  started  running 
towards  the  husband  and  father,  hallooing  to 
defendant  to  stop  shooting,  and  that  Just  as 
they  reached  the  fence,  and  started  to  get 
over,  the  deceased  fell,  and  that  defendant 
stopped  at  the  feet  of  deceased,  and  began 
loading  his  revolver,  and,  before  he  complet- 
ed loading  his  revolver,  Mrs.  Lail  had  reach- 
ed her  husband's  side,  and  threw  herself  on 
his  prostrate  form;  and  that  while  In  this  po- 
sition defendant  shot  at  her  twice, — the  one 
shot  entering  her  back,  and  the  other  missing 
her  by  reason  of  the  fact  that  her  daughter 
struck  the  pistol  up  as  the  shot  was  fired. 
Mrs.  Lail  and  her  daughter  testified,  and  the 
defendant  admitted,  that  he  fired  the  remain- 
ing charges  in  his  pistol  into  the  body  of  the 
deceased  after  he  was  dead,  and  also  that  he 
then  took  the  pistol  and  beat  the  mother  over 
the  head  with  It.  He  then  made  the  girl  go 
in  front  of  him,  towards  the  house,  and  the 
mother  arose  and  started  to  her  mother-in- 
law's  (Grandma  Lail's),  a  quarter  of  a  mile 
distant;  and  defendant,  seeing  her,  ran  after 
her,  overtook  her,  and  stabbed  her  three  times 
on  the  arm  and  shoulder,  and  cut  her  ear  al- 
most off,  and  then  attempted  to  cut  her  throat 
(severely  gashing  it),  and  left  her  in  the  road, 
unconscious.  Defendant  then  returned  to  the 
house,  and,  soon  after,  Mrs.  Lail  regained 
consciousness,  and  ran  across  the  field  to  her 
mother-in-law's,  where  she  was  taken  care 
of.  Defendant  went  back  to  the  house,  and 
made  Miss  Jessie  Lail  get  some  water,  where 
he  washed  his  hands  leisurely  and  walked 
away.  He  was  seen  leaving  the  premises, 
and  was  looking  back,  and  seemed  to  be  sus- 
picious of  somebody  following  him.  The 
neighbors  soon  gathered,  and  the  body  of  de- 
ceased was  taken  care  of,  and  search  was 
made  for  defendant.  The  murder  having  oc- 
curred on  July  1st,  on  Friday,  defendant  was 
finally  apprehended  In  the  neighborhood  on 
Sunday  morning.  The  defendant  admitted 
the  killing,  but  claimed  that  he  had  gone  back 
to  the  premises  on  Wednesday  night  before, 
at  the  request  of  Miss  Jessie  Lail,  and  had 
met  her  secretly,  and  that  he  had  been  in  hid- 
ing In  the  barn,  and  about  the  Lail  home- 
stead, since  Wednesday  night,  and  that  Miss 
Jessie  Lail  was  furnishing  him  food,  and  was 
slipping  out  of  the  house  at  night  and  com- 
ing to.  see  him.  This  was  all  denied  by  Miss 
Lail  on  the  witness  stand.  Defendant  claim- 
ed that  on  the  morning  of  the  tragedy  he  was 
attempting  to  go  back  Into  the  barn  and  get 
into  the  loft,  to  secrete  himself  and  remain 
during  the  day,  and  admitted  that  he  saw  the 
ladies  going  to  the  spring  house,  and  corrob- 
orated their  testimony  up  to  the  time  that  he 
entered  the  barn.  Then  defendant  testified 
that  as  he  entered  the  hallway  of  the  barn  he 
saw  James  M.  Lail,  the  deceased,  and,  being 
afraid  he  would  raise  a  row  with  him  if  he 


Digitized  by 


Google 


COOLEY  v.  KANSAS 


CITY,  P.  &  G.  R.  CO. 


101 


Mm,  defendant  slipped  Into  the  corncrlb, 
on  the  east  side  of  the  hall,  which  had  only 
one  door  In  It,  about  three  feet  above  the 
floor  of  the  hallway,  and  that  as  he  got  Into 
the  crib  the  door  of  the  crib  creaked,  and  at- 
tracted the  attention  of  Mr.  Lall,  and  he  came 
around  and  looked  Into  the  crib  to  discover 
what  made  the  noise,  and  that  he  saw  de- 
fendant, and  began  to  abuse  him,  and,  as  Lail 
had  a  currycomb  and  brush  in  his  hands,  that 
he  undertook  to  assault  the  defendant  with 
the  currycomb,  and  that,  when  defendant 
drew  back  out  of  reach,  the  deceased  advan- 
ced, and  began  to  cry  for  his  wife  to  bring 
the  gun,  in  order  that  he  might  kill  defend- 
ant, and  that  defendant  then,  being  apprehen- 
sive of  his  life,  fired  and  shot  the  deceased  in 
bis  eye,  and  that  deceased  then  turned  and 
ran  out  of  the  hallway  to  the  point  where  he 
was  found  lying,  and  that  defendant  followed 
him,  firing,  as  the  ladles  described  he  did. 
He  also  admitted  firing  shots  into  the  dead 
body  of  James  Lail. 

The  indictment  follows  the  most  approved 
precedents,  and  is  entirely  sufficient.  The  ar- 
raignment was  regular. 

The  principal  complaint  is  urged  against  j 
the  refusal  of  the  circuit  court  to  award  de- 
fendant a  change  of  venue.  The  record 
(hows  that  at  the  November  adjourned  term 
the  defendant  filed  bis  own  unsupported  af- 
fidavit, alleging  prejudice  of  the  inhabitants 
of  the  county  against  him,  and  offered  to  sup- 
plement It  by  oral  testimony.  The  court  over- 
ruled this  application,  and  declined  to  hear 
the  oral  evidence  offered  to  support  it.  The 
act  of  1885  (Laws  Mo.  1895,  p.  162)  provides 
that  "the  petition  of  the  applicant  for  a 
change  of  venue  shall  set  forth  the  facts  or 
grounds  upon  which  such  change  is  sought, 
and  such  petition  shall  be  supported  by  the 
affidavit  of  petitioner  and  the  affidavit  of  at 
least  two  credible  citizens  of  the  county  where 
said  cause  Is  pending,  and  the  truth  of  the 
allegations  shall  be  proved  to  the  satisfac- 
tion of  the  court  by  legal  and  competent  evi- 
dence." Instead  of  complying  with  this  stat- 
ute by  filing  the  affidavit  of  the  two  compur- 
gators, defendant  offered  his  own  affidavit, 
and  proposed  to  support  it  by  oral  testimony. 
Again  and  again  we  have  ruled  that  the  right 
to  a  change  of  venue  is  purely  statutory,  and 
the  party  seeking  it  must  comply  with  the 
substantial  requirements  of  the  statute.  Tbe 
word  "affidavit,"  ex  vi  termini,  means  an  oath 
reduced  to  writing.  1  Enc.  PL  &  Prac.  809: 
1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  909,  and 
cases  cited.  No  error  was  committed  In  hold- 
ing this  application  insufficient,  under  the 
statute.  State  v.  Lanahan,  144  Mo.  31,  45 
8.  W.  1090;  State  v.  Nelderer,  94  Mo.  79,  6 
8.  W.  708.  Moreover,  no  injury  resulted 
from  this  ruling,  because  defendant  the  next 
day  filed  the  requisite  supporting  affidavits, 
and  renewed  his  application,  and  the  court 
gave  him  a  full  hearing  as  to  the  existence 
of  the  alleged  prejudice.  This  second  applica- 
tion was  also  overruled,  and  this  is  made  an 


additional  ground  for  reversal.  We  have  ex- 
amined the  evidence,  both  on  the  part  of  tbe 
state  and  defendant,  and  find  no  evidence  of 
abuse  of  discretion.  What  prejudice  existed 
was  entirely  local,  and  such,  and  such  only, 
as  Is  to  be  found  always  among  the  relatives 
and  intimate  friends  of  the  deceased. 

Error  is  assigned  in  refusing  an  instruction 
asked  by  defendant.  The  motion  for  new 
trial  contains  no  such  ground.  The  trial  court 
was  not  asked  to  set  aside  tbe  verdict  on  ac- 
count of  any  error  in  tbe  giving  or  refusing 
of  Instructions,  and,  unless  this  Is  done,  its 
action  Is  not  reviewable.  State  v.  Gllmore, 
110  Mo.  1,  19  S.  W.  218.  It  appears,  however, 
that  the  circuit  court  gave  a  most  liberal  in- 
struction covering  the  law  of  self-defense,  and 
there  was  no  reason  for  giving  the  instruc- 
tion of  defendant  on  that  subject,  even  if  it 
had  not  been  properly  refused  on  other 
grounds. 

The  only  other  error  assigned  is  that  the 
weight  of  the  evidence  is  against  the  verdict 
of  the  jury.  Reference  to  the  statement  of 
tbe  evidence  hereinbefore  made  demonstrates 
beyond  tbe  cavil  of  a  doubt  that  the  defendant 
deliberately  premeditated  and  planned  the 
murder  of  James  Lall;  that  he  was  lying  In 
wait  for  his  victim  to  come  to  his  barn  to 
feed  and  curry  his  horses;  that  he  began 
firing  upon  tbe  unsuspecting  farmer,  whose 
only  means  of  defense  were  the  currycomb 
and  brush;  that  Mr.  Lail  instantly  fled;  and 
that  defendant  pursued  and  shot  him  as  be 
ran,  and  emphasized  his  malignity  by  dischar- 
ging all  the  loads  of  his  revolver  Into  tbe 
prostrate  form  of  the  deceased  after  he  was 
dead.  Not  content  with  the  accomplishment 
of  the  unprovoked  and  inexcusable  murder  of 
the  husband  and  father  in  tbe  presence  of, 
and  in  spite  of  the  pleadings  of,  the  wife  and 
daughter,  be  deliberately  reloaded  bis  re- 
volver and  shot  tbe  devoted  wife  as  she  at- 
tempted to  shield  her  husband  from  further 
mutilation.  Every  element  of  willful,  deliber- 
ate, and  cruel  murder  was  overwhelmingly  es- 
tablished by  the  testimony,  without  one  fact 
to  mitigate  its  atrocity  and  brutality.  The 
jury  could  not  have  rendered  any  other  ver- 
dict, under  tbe  evidence.  There  being  no  er- 
ror in  the  record,  the  judgment  is  affirmed, 
and  the  sentence  of  the  law  is  directed  to  be 
executed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


COOLEY  v.  KANSAS  CITY,  P.  &  G.  R.  CO. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 

JUlLHOADS— DBSTBOOTIOH   OF  TrMS  —  AOTIOHS— 

Mbaschh  of  Damages — Pleading — Sutfioibnot 
— cohtikuanob  —  dlbobbtioh  —  witnesses  — 
Cboss  -  Examination  —  Appbal  —  Reversible 
Ebbob. 

1.  Under  Rev.  St.  §  2114,  providing  that 
omissions,  imperfections,  etc.,  in  the  trial,  not 
being  against  the  justice  of  the  suit,  may  be 
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■applied  when  the  judgment  U  given,  or  by  the 
icoort  into  which  the  judgment  is  removed  by 
appeal,  an  omitted  jurat  to  the  affidavit  for 
appeal  may  be  supplied  by  the  trial  court  after 
judgment  of  reversal. 

2.  The  appellate  court  cannot,  in  a  subse- 
quent appeal,  go  behind  an  order  granting  a 
former  appeal  to  determine  the  sufficiency  of 
the  affidavit,  for  such  appeal,  where  the  former 
appeal  was  submitted  on  its  merits,  without 
any  objection  to  the  order. 

3.  An  order  refusing  a  continuance  for  an  ab- 
sent witness  will  not  be  disturbed  where  his 
testimony  was  cumulative. 

4.  Applications  for  continuance  are  addressed 
to  the  discretion  of  the  trial  court,  with  the 
exercise  of  which  the  revisory  courts  will  not 
interfere  unless  it  is  abused. 

5.  In  an  action  for  value  of  trees  destroyed 
by  defendant,  a  complaint  alleging  that  plain- 
tiff conveyed  a  right  of  way  to  defendant,  re- 
serving all  fruit  trees  thereon,  and,  if  any  of 
them  were  destroyed  by  defendant,  it  was  to 
pay  therefor,  and  that  defendant  did  destroy 
a  number  of  the  trees,  and  failed  to  pay  for 
them,  is  not  insufficient  in  failing  to  allege  own- 
ership, since  it  is  inferable  from  the  other  facts 
pleaded. 

6.  Plaintiff  conveyed  a  right  of  way  to  de- 
fendant, reserving  the  trees  thereon,  for  the 
destruction  of  which  defendant  was  to  pay  their 
reasonable  value.  Held,  that  in  an  action  to 
recover  for  trees  destroyed  the  measure  of  dam- 
ages is  not  the  difference  in  value  of  the  land 
before  and  after  their  destruction,  but  the 
value  of  the  trees  so  destroyed,  since  the  own- 
ership of  the  land  under  the  conveyance  was 
distinct  from  that  of  the  trees. 

7.  In  an  action  to  recover  the  value  of  fruit 
trees  destroyed  by  defendant,  after  plaintiff's 
witnesses  had  testified  as  to  the  value  of  the 
several  kinds  of  fruit  trees,  and  on  cross-exam- 
ination as  to  the  distances  tbey  were  apart,  the 
court  refused  to  permit  them  to  be  asked  if  they 
believed  the  acreage  value  which  their  figures 
would  lead  to  was  correct.  'Held,  that  such 
curtailing  of  the  cross-examination  is  not  re- 
versible error,  since  defendant  could  easily, 
from  sucb  data,  have  calculated  the  acreage 
value,  and  presented  it  in  his  argument  to  the 
jury. 

Appeal  from  circuit  court,  Jasper  county; 
E.  C.  Crow,  Judge. 

Action  by  W.  C.  Cooley  against  the  Kansas 
City,  Pittsburg  &  Gulf  Railroad  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appealed  to  the  Kansas  City  court  of 
appeals,  and  after  a  judgment  of  affirmance 
the  cause  was  transferred  to  the  supreme 
court  Affirmed. 

Trimble  &  Braley,  John  A  Eaton,  and  John 
W.  McAntire,  for  appellant  McReynolds  & 
Halliburton,  for  respondent 

GANTT,  P.  J.  This  ease  has  been  certified  to 
this  court  by  the  Kansas  City  court  of  appeals 
because  of  an  alleged  conflict  in  the  opinion  of 
the  Kansas  City  court  of  appeals  with  the 
opinion  of  the  St  Louis  court  of  appeals  In 
Shannon  v.  Railway  Co.,  54  Mo.  App.  223.  In 
the  latter  case  the  landowner  sued  the  rail- 
road company  for  damages  for  the  destruc- 
tion by  fire  of  fruit  trees  and  a  hedge  belong- 
ing to  the  plaintiff,  an  adjoining  proprietor, 
and  It  was  ruled  that  the  measure  of  damages 
was  the  difference  in  the  value  of  the  land  of 
plaintiff  before  and  after  the  fire.  In  the  case 
at  bar,  however,  the  suit  is  upon  a  contract 


in  which  the  defendant  company  obtained  a 
right  of  way  from  plaintiff,  and  agreed  that 
if  the  defendant  found  it  necessary  to  remove 
or  destroy  certain  fruit  trees  growing,  then 
standing  on  the  land,  it  would  pay  for  them  at 
a  reasonable  price.  We  agree  with  the  Kan- 
sas City  court  of  appeals  that  the  contract  by 
its  terms,  segregated  the  title  to  the  trees  from 
the  land,  and  that  the  only  question  Involved 
is  the  reasonable  value  of  the  trees.  To  ap- 
ply the  rule  laid  down  in  Shannon's  Case, 
supra,  would  be  to  allow  plaintiff  to  recover 
for  damages  to  land  which  had  become  the 
property  of  defendant  It  seems  perfectly  ob- 
vious to  us  that  the  two  cases  are  clearly  dis- 
tinguishable, and  the  very  satisfactory  opinion 
of  the  Kansas  City  court  of  appeals  Is  adopted, 
and  made  a  part  of  the  opinion,  as  fully  ex- 
pressing our  views  of  the  law  of  the  case. 
That  opinion  is  as  follows: 

"In  the  Kansas  City  Court  of  Appeals,  March 

Term,  1896. 
"W.  C.  Cooley,  Respondent  vs.  Kansas  City. 
Pittsburg  &  Gulf  Railroad  Company, 
Appellant  4^322. 
"Appeal  from  Jasper  Circuit  Court. 
"For  a  proper  understanding  of  the  question 
raised  by  the  present  appeal,  the  statement  of 
the  case  made  by  us  when  It  was  here  on  an- 
other occasion,  and  reported  In  60  Ma  App. 
641,  will,  we  think,  be  found  sufficient  The 
result  of  the  former  appeal  was  a  judgment 
here  reversing  that  of  the  circuit  court,  and 
remanding  the  cause.  After  the  cause  had 
been  remanded  to  the  latter  court,  the  defend- 
ant moved  to  dismiss  the  same,  for  the  reason 
that  no  affidavit  for  an  appeal  had  been  filed 
by  the  plaintiff,  and  therefore  the  appeal 
granted  was  unauthorised  by  law,  and  did  not 
confer  jurisdiction  upon  this  court  to  render 
said  judgment  of  reversal.  To  the  affidavit 
upon  which  the  appeal  was  granted  there  was 
no  Jurat  appended.  The  circuit  court  after 
bearing  evidence  as  to  whether  or  not  the 
plaintiff's  attorney,  by  whom  the  affidavit  was 
signed,  had  made  oath  thereto  before  the 
clerk,  overruled  the  defendant's  said  motion  to 
dismiss,  and  permitted  the  clerk  to  attach  the 
proper  jurat  to  the  affidavit  The  order  grant- 
ing the  appeal  was  regular  on  Its  face,  and 
our  attention  was  at  no  time  called  to  the  de- 
fect in  the  affidavit  either  by  motion  or  other- 
wise. Section  2114,  Rev.  St,  expressly  pro- 
vides that  the  omissions,  imperfections,  de- 
fects, and  variances  mentioned  In  the  preced- 
ing section  (2113),  and  others  of  like  nature, 
not  being  against  the  right  and  Justice  of  the 
matter  of  the  suit,  and  not  altering  the  is- 
sues between  the  parties  on  the  trial,  shall  be 
supplied  and  amended  by  the  court  when  the 
judgment  shall  be  given,  or  by  the  court  into  ' 
which  such  Judgment  shall  be  removed  by  writ 
of  error  or  appeal.  No  reason  Is  therefore  seen 
why  the  omitted  jurat  could  not  have  been  sup- 
piled  by  leave  of  either  this  or  the  circuit  court, 
even  after  the  judgment  of  reversal  was  given 
by  the  court   Bergesch  v.  Keevtt,  19  Mo.  127; 
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Cnim  t.  Bffiston,  83  Ma  App.  681.  Bat,  it 
we  are  In  error  in  this,  there  is  still  another 
reason  why  we  will  not  countenance  the  de- 
fendant's assault  on  our  judgment  St.  Louis 
Bridge  &  Construction  Co.  v.  Memphis,  C.  & 
X.  R.  Co.,  72  Ho.  664,  was  where  it  was  ob- 
jected in  the  supreme  court  that  the  affidavit 
for  the  appeal  was  insufficient.  The  court,  in 
disposing  of  the  objection,  said:  'If  the  affi- 
davit were  not  such  as  to  warrant  the  order 
granting  the  appeal,  the  respondent  should 
hare  made  his  motion  to  dismiss  the  appeal 
More  it  was  submitted.  We  will  not,  after 
a  submission  of  the  cause  on  its  merits,  go  be- 
hind the  order  granting  the  appeal,  to  deter- 
mine the  sufficiency  of  the  affidavit  on  which 
it  was  made,  or  whether  any  affidavit  what- 
ever was  filed.'  Adopting  and  applying,  as 
we  must,  the  rule  Just  stated,  and  it  becomes 
plain  that  we  cannot,  on  the  present  appeal, 
go  behind  the  order  granting  the  former  ap- 
peal, to  determine  the  sufficiency  of  the  affi- 
davit, or  whether  any  affidavit  whatever  was 
filed.  We  think  that  under  that  rule  we  are 
concluded. 

"The  defendant  further  complains  of  the 
action  of  the  court  in  refusing  to  grant  a  con- 
tinuance of  the  cause  on  its  application.  The 
record  discloses  the  fact  that  the  witnesses 
Wink  and  Hunt,  with  the  absent  witness, 
Davison,  'took  the  pains  to  go  through  the 
right  of  way  and  count  up  the  trees.'  The 
two  former  testified  as  to  the  number,  kind, 
and  condition  of  trees  that  were  on  the  right 
of  way,  and  that  were  subsequently  cut  down 
by  the  defendant  The  facts  that  the  defend- 
ant proposed  to  prove  by  the  absent  witness, 
Davison,  were  not  materially  variant  from 
those  of  the  other  two  named  witnesses  who 
did  testify.  Besides  this,  we  are  not  satis- 
fied that  the  application*  shows  that  measure 
of  diligence  required  by  law.  Snch  applica- 
tions are  always  addressed  to  the  discretion 
of  the  trial  court,  with  the  exercise  of  which 
the  revisory  courts  win  not  Interfere,  unless  it 
Is  apparent  that  there  has  been  an  abuse. 

"The  defendant's  objection  that  the  petition 
does  not  state  a  cause  of  action  cannot  be  sus- 
tained. It  appears  from  the  allegation  there- 
of that  the  plaintiff,  while  he  owned  the  fee- 
simple  title  to  the  land  therein  described, 
entered  into  a  written  contract  with  the  de- 
fendant for  the  sale  of  a  right  of  way  over  the 
same  one  hundred  feet  m  width,  reserving  all 
the  fruit  trees  standing  thereon.  If,  how- 
ever, any  of  such  trees  should  be  destroyed  by 
defendant  It  was  thereafter  to  pay  a  reason- 
able price  therefor.  It  Is  further  therein  al- 
leged that  the  plaintiff  subsequently  executed 
a  deed  to  defendant  conveying  to  it  the  said 
right  of  way,  with  the  same  reservation  as 
that  contained  in  the  contract  already  referred 
to.  It  is  further  alleged  that  the  defendant 
cut  down  and  destroyed  a  specified  number 
of  said  fruit  trees  standing  on  the  right  of 
way  so  acquired  by  defendant  of  plaintiff, 
and  has  failed  and  refused  to  pay  for  the 
same.  The  trees,  while  standing  on  the  land, 


were  a  part  of  it,  and  the  tide  to  them  could 
neither  be  sold  nor  reserved,  except  by  statu- 
tory deed.  Potter  v.  Everett,  40  Mo.  App. 
152;  Deland  v.  Vanstone,  26  Mo.  App.  207; 
Andrews  v.  Oostican,  80  Mo.  App.  29;  Mc- 
Hvaine  v.  Harris,  20  Mo.  458;  Railroad  Co. 
v.  Freeman,  61  Mo.  80.  The  reservation  was 
an  interest  In  the  land.  While  the  plaintiff 
reserved  the  title  to  the  trees,  yet,  by  the  very 
terms  of  the  contract,  he  conferred  upon  the 
defendant  a  license  to  destroy  them,  if,  In  clear- 
ing out  its  right  of  way,  it  chose  to  do  so. 
If  the  defendant  destroyed  the  trees,  it  was 
not  a  trespasser,  for  this  it  had  the  right 
to  do,  under  the  contract  if  It  so  willed.  The 
title  to  the  trees  remained  in  plaintiff  unim- 
paired, and  until  the  defendant  exercised  its 
license.  This  operated  as  divestiture  of  the 
plaintiff's  title,  and  fixed  the  liability  of  the 
defendant  to  pay  therefor.  The  title  to  the 
trees  did  not  primarily  pass  to  and  vest  In 
the  defendant,  under  the  contract  and  deed, 
but  it  did  so  the  moment  the  defendant  exer- 
cised the  license  accorded  to  it  by  said  In- 
struments. The  ownership  of  the  trees  at  the 
time  they  were  taken  by  the  defendant,  if  not 
expressly  alleged,  Is  plainly  inferable  from  the 
other  facts  alleged,  and  hence  we  think  the 
petition  is  sufficient  and  certainly  so  after 
Judgment. 

"The  defendant  further  objects  that  the 
court  erred  In  permitting  the  plaintiff  to  ask 
the  witnesses  what  was  the  value  of  the  fruit 
trees  cut  down  and  destroyed  by  defendant 
for  the  reason  that  such  inquiry  was  not  di- 
rected to  any  measure  of  damages  recognized 
by  law.  It  is  the  defendant's  contention  that 
the  proper  Inquiry  of  the  witnesses  should 
have  been  as  to  what  was  the  difference  in 
the  value  of  the  land  before  and  after  the 
trees  had  been  destroyed,  and  in  support  of 
this  contention  cites  Shannon  v.  Railway  Co., 
64  Mo.  App.  223,  which  is  bottomed  on 
Dwight  v.  Railroad  Co.,  182  N.  T.  199,  80  N. 
E.  308.  This  latter  case  overrules  that  of 
Whltbeck  v.  Railroad  Co.,  86  Barb.  644.  In 
White  v.  Btoner,  18  Mo.  App.  540,  whleh  was 
decided  by  us  many  years  before  that  of 
Dwight  Railroad  Co.,  supra,  we  quoted  ap- 
provingly from  Whltbeck  v.  Railroad  Co.  No 
further  reference  need  be  made  to  these  con- 
flicting decisions  than  to  say  that  in  each  and 
all  of  them  the  party  suing  was  the  owner  of 
the  land  and  the  trees  growing  thereon  and 
deriving  nourishment  therefrom.  Here  the 
case  Is  different,  for  the  defendant's  ownership 
of  the  land  was  so  limited  by  the  reservation 
in  the  grant  thereof  to  It  that  It  did  not 
extend  to  the  fruit  trees  standing  thereon, 
the  ownership  of  the  latter  remaining  m  the 
plaintiff.  The  case,  then,  Is  one  where  the 
title  to  the  soli  is  in  the  defendant,  and  that 
of  the  trees  in  the  plaintiff.  The  two  in- 
terests in  the  land,  by  the  terms  of  the  deed, 
were  vested  In  separate  and  distinct  owners. 
The  case,  for  this  reason,  is  therefore  to  be 
distinguished  from  the  cases  Just  referred  to. 
Nor  Is  this  a  case  where  the  owner  of  the  soil 
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and  the  trees  thereon  growing  is  suing  for 
damages  for  the  destruction  of  the  latter. 
Doubtless,  the  measure  of  damages  of  the 
owner  of  the  land  in  such  case  is  the  differ- 
ence in  the  value  of  the  land  before  and  after 
the  destruction  of  the  trees.  Bat  no  such  rule 
can  apply  to  a  case  like  this,  where  the  owner- 
ship of  the  land  is  distinct  from  that  of  the 
trees.  To  apply  the  rule  upon  which  the  de- 
fendant insists  would  be  to  allow  the  plaintiff 
to  recover  for  an  injury  to  the  value  of  the 
land  which  is  the  property  of  the  defendant 
This  Is,  of  course,  preposterous. 

"There  is  no  inherent  difficulty  in  the  way 
of  determining  the  value  of  the  trees.  The 
contract  of  the  parties  provided  that,  if  the 
trees  reserved  were  destroyed  by  the  defend- 
ant, they  should  'be  paid  for  at  a  reasonable 
price.'  The  only  question,  therefore,  Is,  what 
was  their  reasonable  price?  This  question  is 
answered  by  the  remark  made  by  Judge  Elli- 
son when  the  case  was  here  on  the  former 
appeal,  to  the  effect  that  it  was  their  "value 
as  fruit  trees.  They  were  to  be  valued  at 
what  they  were.'  If  the  fruit  trees  In  con- 
troversy, at  the  time  they  were  destroyed  by 
defendant,  bad  no  market  value,  then  the 
law  allows  the  next  best  evidence  to  ascertain 
their  value.  Persons  who  are  orchardists,  or 
have  knowledge  of  the  value  of  fruit  trees  in 
the  vicinity,  were  competent  to  testify  their 
opinions  of  the  value  of  such  trees.  Railway 
Co.  v.  Dawley,  50  Mo.  App.  480;  Thomas  v. 
MaUinckrodt,  43  Mo.  58;  Tate  v.  Railway  Co., 
64  Mo.  149.  We  are  therefore  of  the  opinion 
that  the  circuit  court  did  not  err  in  rejecting 
the  defendant's  offer  to  prove  the  difference 
between  the  value  of  the  land  with  and  with- 
out the  orchard.' 

"Nor  do  we  think  the  defendant  has  any 
just  ground  to  complain  of  the  action  of  the 
court  In  restricting  the  cross-examination,  of 
the  plaintiffs  witnesses.  After  the  witnesses 
had  testified  as  to  the  value  of  the  trees,  the 
defendant  was  permitted  to  Inquire  of  them 
bow  many  feet  apart  the  various  kinds  of 
fruit  trees  should  be  planted  in  the  orchard, 
and  the  like.  Possibly,  the  court  might,  with 
propriety,  have  permitted  the  cross-examina- 
tion to  have  extended  further  than  it  did, 
but  that  it  did  not  do  so  is  not  such  error  as 
will  authorize  a  disturbance  of  the  judgment 
by  us.  The  plaintiff's  witnesses  having  testi- 
fied as  to  the  value  of  the  several  kinds  of 
fruit  trees,  and  the  distance  they  should  be 
planted  apart  in  the  orchard,  the  defendant 
could,  from  such  data,  have  easily  calculated 
the  number  of  trees  in  an  acre  of  orchard, 
and  the  consequent  value  of  the  same.  This 
was  a  deduction  which  could  have  been  ap- 
propriately made  by  counsel,  and  presented  in 
the  argument  for  the  consideration  of  the 
jury.  No  serious  harm  resulted  to  the  defend- 
ant from  the  action  of  the  court  in  curtailing 
the  cross-examination  of  the  witnesses  to  the 
extent  already  Indicated.  The  value  of  the 
trees  was  left  to  the  jury,  under  the  evidence, 
and  we  cannot  say  that  the  verdict  is  excess- 


ive. It  has  the  support  of  substantial  evi- 
dence.   The  judgment  will  be  affirmed.  All 

concur." 

For  the  foregoing  reasons  given  by  Judge 
SMITH,  the  presiding  judge  of  that  court,  the 
judgment  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


STATE  v.  KIMES. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 
Incest — Sumicibnot  or  Evtdbhos. 
Defendant  was  charged  with  incest  by  hh 
niece,  who  testified  that  he  had  intercourse  with 
her  on  Bereral  occasions,  resulting  in  pregnane;-, 
and  that  they  were  detected  on  one  occasion  by 
her  cousin.    The  cousin  testified  to  seeing  im- 
proper actions  between  them,  and  corroborated 
her  testimony  as  to  the  detection  in  flagrante 
delicto.    Defendant  admitted  being  with  prose- 
cutrix on  the  occasion  testified  to  by  her  and 
her  cousin,  but  claimed  that  he  was  sitting  by 
the  roadside,  talking  with  her,  and  denied  the 
sexual  intercourse.  ~Hdd,  that  the  evidence  was 
sufficient  to  justify  a  conviction. 

Appeal  from  circuit  court,  Sullivan  county; 
John  P.  Butler,  Judge. 

John  L.  Kimes  was  convicted  of  Incest 
and  he  appeals.  Affirmed. 

Wilson  &  Clapp,  for  appellant  Edward 
C.  Crow,  Atty.  Gen.,  and  Sam  B.  Jeffries. 
Asst.  Atty.  Gen.,  for  the  State. 

GANTT,  P.  J.  The  defendant  was  Indict- 
ed, tried,  and  convicted  of  incest  In  the  cir- 
cuit court  of  Sullivan  county  at  the  Novem- 
ber term,  1898.  The  defendant  was  duly 
arraigned,  and  entered  his  plea  of  not  guilty. 
The  cause  was  tried  at  the  same  term.  The 
defendant  is  the  uncle  of  Ollie  Kimes,  a 
young  unmarried  woman,  about  20  years  old, 
the  daughter  of  Wallace  Kimes,  a  brother 
of  defendant  The  defendant  at  the  time  of 
the  commission  of  the  offense  was,  and  is 
now,  a  married  man,  about  40  years  old. 
The  evidence  Is  positive,  direct  and  fully 
corroborated,  that  In  the  spring  of  1898  the 
defendant  and  his  family  lived  with  his  par- 
ents; that  his  mother  was  sick  and  died  in 
June,  1898;  that  during  the  old  lady's  ill- 
ness, Ollie  Kimes  from  time  to  time  visited 
her  grandmother,  and  assisted  In  waiting  on 
her  In  her  sickness.  During  these  visits,  she 
testified,  defendant  had  sexual  connection 
with  her  on  various  occasions,  resulting  in 
her  becoming  pregnant  by  him.  On  one  oc- 
casion they  were  detected  in  flagrante  delic- 
to by  a  cousin  of  Ollie  Kimes  (Roscoe  Smart), 
who  was  also  a  grandson  of  the  old  lady 
Kimes.  The  defendant  testified  In  his  own 
behalf,  and  denied  the  sexual  Intercourse, 
but  corroborated  young  Smart  in  every  other 
particular,  as  to  the  time  and  place,  and  the 
presence  of  defendant  and  Ollie  Kimes.  The 
defendant  also  offered  evidence  that  bis  gen- 
eral reputation  for  truth  was  good.  We 
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bare  not  had  the  benefit  of  argument  or 
brief  by  defendant,  but  hare  read  the  record 
and  the  brief  of  the  attorney  general,  and  con- 
sidered the  various  grounds  in  the  motion  for 
a  new  trial.  The  indictment  Is  good,  and  Is 
not  even  assailed  by  defendant  The  evi- 
dence is  short,  clear  in  point,  and,  if  believed 
by  the  Jury,  as  It  evidently  was,  fully  sus- 
tained their  verdict  The  instructions  met 
every  requirement  of  the  law.  In  a  word, 
the  cause  was  well  tried,  and  the  record  dis- 
closes not  the  slightest  ground  for  reversing 
the  Judgment  and  it  is  accordingly  affirmed. 

8HBHWOOD  and  BURGESS,  JJ.,  concur. 


BANKS  et  al.  v.  GALBRAITH  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 

Wills  —  Pleading  —  Inconsistent  Avbrmbkts— 
Joinder — Marriage — Indian  Customs 
— Rights  or  Issue. 

1.  In  an  action  by  pretermitted  heirs  against 
the  legatee  named  in  their  ancestor's  will  for 
contribution,  an  averment  that  the  will  was 
procured  by  undue  Influence  on  the  part  of  the 
legatee  la  inconsistent  with  the  claim  for  con- 
tribution. 

2.  In  an  action  by  pretermitted  heirs  against 
the  legatee  named  in  their  ancestor's  .will  for 
contribution,  it  is  improper  to  join  in  the  same 
count  with  the  allegations  as  to  the  execu- 
tion of  the  will  and  the  failure  to  provide  for 
plaintiffs  an  allegation  that  the  will  was  pro- 
cured by  undue  influence  on  the  part  of  the 
legatee,  as  it  would  be  a  commingling  of  two 
different  causes  of  action  in  one  count. 

3.  Where  an  Indian  woman  leaves  the  Indian 
country,  and  goes  to  Missouri,  with  her  parents, 
and  is  there  sold  to  a  white  man,  and  she  lives 
with  him  in  Missouri,  the  relation  created  is 

Gverned  by  the  laws  of  Missouri,  and  not  by 
dian  customs. 

4.  Where  an  Indian  woman  is  sold  by  her 
parents  to  a  white  man  in  Missouri,  in  accord- 
ance with  Indian  marriage  customs,  and  lives 
with  him  for  several  years,  without  a  lawful 
marriage,  the  issue  born  to  them  is  incapable 
of  inheriting  from  the  father. 

Appeal  from  circuit  court  Holt  comity;  CL 
A.  Anthony,  Judge. 

Action  by  Oscar  Banks,  Willie  Banks,  Ada 
Banks,  and  Bessie  Banks,  minors,  by  their 
next  friend,  George  Nuzum,  against  Catherine 
Galbralth,  William  Banks,  Lewis  Banks, 
Walter  Banks,  Annie  Banks,  Tracey  Banks, 
Henry  Banks,  Mathew  Banks,  and  Alice  Ruth 
Banks,  to  establish  plaintiffs'  rights  as  pre- 
termitted heirs  of  William  Banks,  Sr.,  de- 
ceased. There  was  a  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Affirmed. 

This  is  an  action  by  plaintiffs  to  establish 
their  rights  as  pretermitted  heirs  of  William 
Banks,  Sr.,  deceased,  late  of  Holt  county,  Mo. 
The  record  discloses  substantially  these  facts: 
That  William  Banks,  Sr.,  deceased,  lived  In 
Holt  comity,  Mo.,  from  about  the  year  1840 
until  the  6th  day  of  April,  1895,  when  he  died 
testate,  having  made  a  will  disposing  of  all 
his  estate  to  the  defendants,  without  having 


In  any  way  mentioned  the  plaintiffs  or  their 
father  in  the  will.  That  in  1840  said  William 
Banks,  deceased,  settled  on  the  east  shore  of 
the  Missouri  river  in  Holt  county,  Mo.,  and 
established  a  trading  point  for  the  sale  of 
goods,  and  operated  a  ferry  across  the  Mis- 
souri river  between  his  trading  post  and  a 
landing  known  as  "Iowa  Point"  in  Kan- 
sas. Tribes  of  Indians,  known  as  the  "Fox- 
es," "Sacs,"  and  "Iowas,"  occupied  a  reser- 
vation in  the  then  territory  of  Kansas  which 
included  the  place  of  said  ferry  landing  on 
that  side  of  the  river.  Banks  continued  in 
business  at  his  trading  post  on  the  Missouri 
side,  doing  a  general  mercantile  business, 
and  trading  with  both  white  people  and  In- 
dians as  his  customers,  operating  the  ferry 
and  carrying  on  a  farm,  and  kept  store. 
In  1844,  after  he  had  been  in  business  there 
about  four  years,  he  bought  a  woman,  call- 
ed "Wa-rush-ka-me,"  of  her  parents,  and 
paid  for  her  with  goods,  and  maintained  il- 
licit relations  with  her  for  about  three  years, 
during  which  time  she  bad  a  child,  who  is 
called  "Joseph  Banks"  In  the  record  of  the 
proceedings  in  this  case,  and  under  whom  the 
plaintiffs  in  this  suit  claim  as  heirs  at  law  a 
portion  of  the  estate  of  William  Banks,  de- 
ceased, by  descent  or  inheritance.  This  wo- 
man was  a  member  of  the  Iowa  tribe  of  In- 
dians, and  lived  with  her  parents  on  the  In- 
dian reservation  in  Kansas  territory,  opposite 
to  where  William  Banks  lived  and  kept  his 
trading  point  After  Banks  bought  this  wo- 
man, she  divided  her  time  between  living 
with  the  tribe  and  with  Banks,  going  back 
and  forth.  Her  parents  brought  her  over, 
and  delivered  her  to  Banks,  and  received  the 
consideration  for  her  at  his  place  of  business 
in  Missouri.  After  she  had  visited  him  occa- 
sionally, remaining  with  him  such  length  of 
time  as  suited  her  inclination,  she  left  him.  or 
he  put  her  away,  or  sent  her  home,  where  she 
remained  until  her  death.  There  were  other 
squaws  that  came  across  the  river  and  dwelt 
with  Banks  and  his  partner  for  illicit  pur- 
poses, and  some  of  the  witnesses  say  no  one 
knew  who  sired  their  children.  And  shortly 
after  Banks  sent  Wa-rush-ka-me  home,  or 
broke  his  Illicit  relations  with  her,  he  appro- 
priated another  Indian  woman,  called  "Jane," 
who  was  the  mother  of  William  Banks,  Jr., 
one  of  the  defendants,  and  this  woman  lived 
with  Banks  until  she  died,  about  1854.  So 
far  as  the  present  inquiry  Is  concerned,  It  is 
not  necessary  to  determine  whether  Banks, 
Sr.,  was  legally  married  to  the  last  woman  or 
not,  or  whether  William  Banks,  Jr.,  defendant, 
and  his  children,  who  are  devisees  under  the 
will,  are  his  legitimate  heirs  or  not  The 
question  is  whether  Joseph  Banks  Is  a  legiti- 
mate child  of  William  Banks,  Sr.,  and  that 
depends  upon  whether  his  reputed  father. 
William  Banks,  was  legally  married  to  his 
mother,  Wa-rush-ka-me.  Of  course.  If  the 
plaintiffs  succeed  in  establishing  their  legiti- 
macy, so  that  they  would  be  regarded  as  legal 
heirs  of  William  Banks,  Sr.,  deceased,  it  would 
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then  be  necessary  tor  defendant  William 
Banks  and  his  children  to  establish  their  heir- 
ship, and  in  that  event  plaintiffs  would  take 
half  the  whole  estate,  and  the  remaining  half 
would  be  disposed  of  under  the  will,  between 
Miss  Oalbraith  and  William  Banks,  Jr.,  and  his 
children,  defendants.  The  Jury,  under  the  In- 
structions of  the  court,  found  for  defendants, 
and  plaintiffs  appeal. 

T.  0.  Dungan,  for  appellants.  John  Ken- 
nlsh  and  S.  F.  O'Fallon,  for  respondents. 

GANTT,  P.  J.  (after  stating  the  facts).  1. 
No  error  was  committed  in  striking  out  so 
much  of  plaintiffs'  petition  as  charged  un- 
due Influence  on  the  part  of  Miss  Galbralth. 
That  allegation  Is  utterly  inconsistent  with 
the  other  averments  of  the  execution  of  the 
will,  and  the  failure  to  mention  plaintiffs,  or 
to  provide  for  them.  Plaintiffs  sue  as  pre- 
termitted heirs,  and  not  to  set  aside  the  win. 
Moreover,  if  permitted  to  remain,  it  would 
have  been  the  commingling  of  two  different 
causes  of  action  in  one  count.  It  was  very 
properly  eliminated. 

2.  The  real  question  In  this  case  1b  the 
propriety  of  the  action  of  the  circuit  court  in 
giving  a  peremptory  Instruction  to  the  Jury 
to  find  for  defendants.  It  was  shown  be- 
yond peradventure  that  William  Banks,  Sr., 
did  not  go  through  the  form  of  a  marriage 
with  Wa-rush-ka-me  In  the  Indian  country. 
By  all  the  witnesses  It  was  established  that 
she  was  a  widow,  and  came  with  her  par- 
ents to  the  trading  post  of  William  Banks, 
Sr.,  in  Holt  county,  Mo.,  and  he  then  and 
there  gave  her  relatives  some  presents,  and 
she  lived  in  his  house,  cooked  for  him,  and, 
the  evidence  tends  to  show,  cohabltated  with 
him  In  Missouri,  and  nowhere  else.  There 
Is  not  a  syllable  of  evidence  of  any  witness 
to  an  agreement  In  the  present  tense  between 
William  Banks,  Sr.,  and  Wa-rush-ka-me  that 
they  would  be  husband  and  wife  for  life. 
The  only  contract,  If  any,  shown  by  the  evi- 
dence, was  a  bargain  between  Banks  and  the 
parents  of  Wa-rush-ka-me  for  the  prostitu- 
tion of  the  woman  for  such  time  as  Banks 
chose  to  use  her.  It  Is  too  plain  for  discus- 
sion that  In  Missouri,  at  least,  such  an  ar- 
rangement did  not  constitute  a  lawful  mar- 
riage, either  at  common  law  or  according  to 
regulations  provided  by  our  statutes.  The 
plaintiffs  Invoke  former  decisions  of  this 
court  to  the  effect  that  if  William  Banks, 
Sr.,  was  married  to  Wa-rush-ka-me,  In  the 
Indian  country,  according  to  the  Indian  cus- 
toms, and  that  from  the  time  of  said  mar- 
riage he  held  her  out  as  his  wife,  and  lived 
with  her  as  such,  and  Joe  Banks,  their  fa- 
ther, Is  the  issue  of  such  marriage,  and  was 
treated  by  William  Banks,  Sr.,  as  his  lawful 
child,  then  such  Indian  marriage  was  a 
lawful    marriage.    Johnson   v.  Johnson's 


Adm'r,  SO  Mo.  72;  Boyer  ▼.  Dtvely,  68  Mo, 
629;  La  Riviere  v.  La  Riviere,  77  Mo.  518. 
But  It  will  be  observed  that  In  each  of  said 
cases,  and  In  the  subsequent  opinion  of  this 
court  in  La  Riviere  v.  La  Riviere,  97  Mo.  80, 
10  S.  W.  840,  the  fact  that  the  marriage  was 
in  the  Indian  country,  and  according  to  the 
Indian  customs,  was  the  controlling  fact.  In 
neither  of  those  cases  was  it  asserted  that 
an  Indian  woman  could  leave  her  tribe  In 
the  Indian  country,  and  come  bite  Missouri, 
and  form  an  adulterous  and  meretricious  in- 
tercourse with  a  citizen  of  Missouri,  and  that 
such  a  connection  would  constitute  marriage, 
either  according  to  the  common  law  or  the 
regulations  prescribed  by  our  statutes.  In 
this  state  marriage  Is  a  civil  contract  by  one 
man  and  one  woman  competent  to  contract, 
whereby  they  are  mutually  bound  to  each 
other,  so  long  as  they  both  shall  live,  for  the 
discharge,  to  each  other  and  the  community, 
of  the  duties  and  obligations  which  flow  by 
law  from  such  relation  (State  v.  Bittlck,  108 
Mo.  183,  15  S.  W.  325);  and  such  contract  Is 
not  dissolvable  at  the  will  of  either  or  both 
of  said  parties.  It  can  only  be  dissolved  by 
death,  or  a  decree  of  divorce  by  a  competent 
court  The  cases  decided  by  the  courts  sus- 
taining marriages  between  white  men  and 
Indian  women  in  the  Indian  country  simply 
conform,  to  an  almost  universal  principle  of 
International  law  that  a  marriage  celebrated 
In  other  states  and  countries,  if  valid  by  the 
laws  of  such  countries,  are  valid  in  this 
state,  even  though  the  same  might,  by  the 
force  of  our  laws,  be  Invalid  If  contracted 
here.  But  those  decisions  fall  far  short  of 
sustaining  as  a  lawful  marriage  the  Illicit 
relation  shown  to  have  existed  between  Wil- 
liam Banks,  Sr.,  and  Wa-rush-ka-me.  That 
relation  must  be  tested  by  the  laws  of  Mis- 
souri, and  according  to  our  laws  it  was 
nothing  more  nor  less  than  a  temporary  illicit 
cohabitation.  It  was  not  a  marriage  in  any 
sense,  even  according  to  plaintiffs'  own  evi- 
dence, and  the  unlawful  relation  was  made 
even  more  conspicuous  by  the  evidence  of 
defendants.  The  trial  court  correctly  sus- 
tained the  demurrer  to  the  evidence.  There 
was  neither  a  lawful  marriage  nor  a  mar- 
riage of  any  kind  In  fact.  There  is  no  war- 
rant in  our  statute  of  descents  for  holding 
that  the  issue  of  such  a  relation  can  inherit 
from  the  father.  The  arrangement  was 
clearly  illicit  in  the  beginning,  and  the  proofs 
did  not  show  any  change  In  the  subsequent 
relations  of  the  parties,  but,  on  the  contrary, 
confirmed  the  view  that  It  waa  a  mere  com- 
mercial arrangement,  without  any  of  the 
sanctity  or  permanence  of  a  marriage,  within 
the  contemplation  of  the  laws  of  Missouri, 
by  which  alone  It  can  and  must  be  tested. 
The  judgment  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 
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BASSETT  v.  O'BRIEN  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 

BSTATSS— LSOAL  JJTO  EqUTTABLB  TlTL»— MBHGBK. 

Husband  and  wife  executed  a  deed  of  trust 
on  the  latter'*  land  to  secure  a  loan  from  the 
guardian  of  an  estate  of  their  children,  which 
was  foreclosed  after  the  wife's  death.  The  pur- 
chaser sold  to  another,  who  attempted  a  rescis- 
sion because  of  failure  of  title,  claiming  that 
on  the  wife's  death,  of  which  he  had  no  knowl- 
edge, the  mortgage  merged  into  the  fee  inher- 
ited by  the  children.  Bdd,  that  his  claim  was 
untenable,  since  the  legal  title  was  in  the  trus- 
tee on  condition  broken,  and  the  equitable  title 
in  the  children,  and  a  legal  estate  never  merges 
into  an  equitable  one. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty; A.  M.  Woodson,  Judge. 

Action  by  Harry  D.  Bassett  against  Wil- 
liam A.  O'Brien  and  another  to  rescind  a  con- 
veyance qf  land.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

James  F.  Pitt,  for  appellant.  Benjamin 
Phillip,  for  respondents. 

GANTT,  p.  J.  This  is  an  appeal  from  a 
final  Judgment  sustaining  a  demurrer  to  the 
petition.  The  petition  is  In  these  words: 
'Plaintiff  states  that  on  the  4th  day  of  May, 
1896,  defendant  O'Brien,  claiming  to  own  and 
Intending  to  convey  the  fee  in  the  premises 
hereinafter  described,  executed  and  delivered 
to  plaintiff  a  general  warranty  deed  of  that 
date,  by  which  he,  by  the  terms  thereof,  pur- 
ported to  grant,  bargain,  and  sell  and  convey 
to  plaintiff,  his  heirs  and  assigns,  lots  1  and 
2,  in  block  54,  of  St.  Joseph  Extension  addi- 
tion, an  addition  to  the  city  of  St  Joseph,  Bu- 
chanan county,  Missouri,  in  consideration  of 
the  sum  of  $2,000,  and  that  defendant  cov- 
enanted expressly  hi  said  deed  that  he  had 
good  right  to  convey;  that  said  premises 
were  free  of  Incumbrances  done  or  suffered 
by  him,  or  those  under  whom  he  claimed,  and 
that  be  would  warrant  and  defend  the  title  to 
the  same;  that  plaintiff,  intending  to  pur- 
chase the  fee  in  said  premises,  and  believing 
that  he  would  obtain  the  same,  paid  said  con- 
sideration, as  hereinafter  stated.  And  plain- 
tiff says  that  there  were  breaches  of  said  cov- 
enants implied  and  expressed  In  said  deed,  In 
this,  to  wit:  That  at  the  date  of  said  deed 
said  defendant  O'Brien  had  no  right  to  convey 
•aid  premises,  and  was  not  at  that  time,  nor 
bat  be  since  become,  seised  or  possessed  of 
any  estate  whatsoever  m  Bald  lands;  that 
Plaintiff  has  paid  hi  cash  upon  said  considera- 
tion the  sum  of  four  hundred  dollars.  And, 
farther,  plaintiff  says  that  on  the  21st  day  of 
May,  1889,  the  title  to  the  premises  aforesaid 
was  in  Susan  Thornton;  that  said  Susan  died 

on  the  day  of  January,  1890,  leaving,  as 

her  children  and  heirs,  Reuben  O.,  Hanna  M., 
Phoebe,  and  Lulu  Thornton,  all  minors,  and 
children  by  her  husband,  Charles  A.  Thorn- 
ton, who  also  survived  her;  that,  at  the  time 
of  the  death  of  the  said  Susan,  James  M.  Hall 
was  the  duly  appointed  and  qualified  guardian 


and  curator  of  said  children,  and  continued 
In  office  until  after  the  trustee's  sale  herein- 
after mentioned;  that  on  the  20th  day  of 
June,  1889,  Susan  Thornton  and  Charles  A. 
Thornton,  her  husband,  executed  and  deliver- 
ed to  said  James  M.  Hall  a  deed  of  trust  of 
that  date,  upon  the  premises  aforesaid,  to  se- 
cure to  said  Hall  a  note  for  the  sum  of  one 
thousand  dollars,  with  C.  B.  Claggett  named 
therein  as  trustee,  said  note  representing  a 
loan  made  by  said  Hall  of  the  funds  of  said 
minors  and  the  estate  in  his  hands  as  such 
curator;  that  said  deed  of  trust  was  fore- 
closed at  the  request  and  by  the  direction  of 
said  Hall,  acting  as  guardian  and  curator,  on 
the  10th  day  of  January,  1891;  and  that  at 
such  foreclosure  sale  defendant  O'Brien  be- 
came the  purchaser  of  said  premises,  and  re- 
ceived a  deed  from  the  trustee,  which  said 
trustee's  deed  bears  date  January  10,  1891, 
and  through  and  by  which  only  defendant 
O'Brien  claims  any  title  to  said  premises; 
that  on  the  21st  day  of  February,  1890,  said 
Charles  A.  Thornton,  after  the  death  of  said 
Susan,  and  prior  to  the  date  of  the  trustee's 
sale  aforesaid,  executed  and  delivered  a  deed 
of  that  date  to  Charles  F.  Keller,  in  trust 
for  the  grantor  and  said  minors,  and  said 
Charles  A.  Thornton  Is  still  living.  And,  fur- 
ther, plaintiff  says  that  negotiations  between 
plaintiff  and  defendant  for  sale  and  purchase 
of  said  premises  were  conducted  through  and 
by  said  Zeldler,  as  the  agent  of  defendant 
O'Brien,  and  It  was  agreed  between  plaintiff 
and  said  agent  that  plaintiff  would  purchase 
said  premises  if  the  title  In  fee  to  said  O'Brien 
should  be  approved  by  plaintiffs  attorney  up- 
on an  examination  of  an  abstract  of  the  title 
to  said  premises;  that  thereupon  said  agent 
undertook  to  and  did  furnish  to  plaintiff's  said 
attorney  an  abstract,  and  said  attorney,  after 
examining  the  same,  certified  to  plaintiff  that 
the  title  shown  was  good,  and  thereupon,  rely- 
ing upon  the  facto  shown  in  said  abstract  and 
the  certificate  of  his  said  attorney,  plaintiff 
took  and  paid  for  the  deed  aforesaid.  And 
plaintiff  says  that  said  abstract  was  false  and 
misleading,  in  this:  that  It  did  not  disclose 
the  death  of  said  Susan  Thornton;  that  a 
sheet  and  paper  which  did  disclose  that  fact 
had  been  taken  out  of,  and  separated  from, 
said  abstract  at  the  time  it  was  furnished  to 
plaintiff's  said  attorney,  and  said  attorney 
passed  upon  and  examined  said  title  without 
knowledge  of  the  fact  of  the  death  of  said 
Susan  Thornton,  and  plaintiff  did  not  discover 
that  his  attorney  had  been  so  misled  until  aft- 
er he  had  taken  the  deed  as  aforesaid;  that 
said  Zeldler,  at  the  time  of  furnishing  said  ab- 
stract to  said  attorney,  did  not  know  that  said 
paper  or  sheet  was  missing,  or  that  said  ab- 
stract did  not  contain  and  show  all  facts  nec- 
essary to  ascertain  the  true  state  of  the  title 
of  said  defendant  O'Brien.  And  plaintiff  fur- 
ther says  that,  at  the  time  of  receiving  the 
warranty  deed  aforesaid,  he  (plaintiff)  execut- 
ed and  delivered  to  said  O'Brien  his  certain 
promissory  note,  of  the  same  date,  for  the 
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stun  of  one  thousand  dollars,  a  deferred  pay- 
ment In  part  of  said  consideration,  and  to  se- 
cure the  same  he  also  executed  and  delivered 
to  the  said  O'Brien  a  deed  of  trust  upon  said 
premises,  with  John  M.  Stewart  named  there- 
in as  trustee;  that  said  promissory  note  is 
negotiable,  and  now  In  the  hands  and  posses- 
sion of  the  defendant  Zeidler,  as  the  agent 
and  holder  of  the  same,  for  the  benefit  of  the 
defendant  O'Brien,  with  power  to  negotiate  or 
otherwise  dispose  of  the  same  for  the  benefit 
of  said  defendant;  that  said  note  is  in  form 
as  follows:  '$1,000.00.  St.  Joseph,  Mo.,  May 
4,  1896.  One  year  after  date  I  promise  to 
pay  Wm.  A.  O'Brien  or  order  one  thousand 
dollars,  for  value  received,  with  7  per  cent, 
interest  per  annum  from  date  until  paid.  The 
Interest  to  be  paid  semiannually;  if  not,  to 
become  as  principal,  and  bear  the  same  rate 
of  Interest.  [Signed]  Harry  D.  Bassett.' 
And  plaintiff  says  that,  in  consideration  of 
the  premises,  the  note  aforesaid  is  wholly 
without  consideration.  Wherefore  plaintiff 
brings  into  court  and  tenders  his  deed  of  quit- 
claim to  said  premises,  executed  by  himself 
and  wife  to  said  defendant  O'Brien,  and  prays 
that  said  note  may  be  delivered  up  and  can- 
celed, and  that  said  defendants,  O'Brien  and 
Zeidler,  or  either  of  them,  be  enjoined  from 
transferring,  assigning,  or  In  any  manner  dis- 
posing of,  or  changing  the  present  possession 
of  said  note,  and  that  upon  payment  of  four 
hundred  dollars  in  cash,  and  the  cancellation 
of  the  note  aforesaid,  his  said  deed  of  quit- 
claim be  delivered-  to  said  O'Brien,  and  that 
he  may  have  all  further  and  proper  relief." 

Demurrer:  "Come  now  the  defendants  In 
the  above-entitled  cause,  and  demur  to  plain- 
tiff's amended  petition  for  the  following  rea- 
sons, to  wit:  Because  said  amended  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  defendants  or  either  of 
them;  because  said  petition  shows  upon  Its 
face  that  the  defendant  O'Brien  had  perfect 
title  to  the  property  described  therein  at  the 
time  he  conveyed  the  same  to  plaintiff;  be- 
cause the  fact  that  a  paper  attached  to  the 
abstract  mentioned  in  said  petition,  showing 
the  death  of  Mrs.  Thornton,  was  removed 
therefrom,  if  it  was  removed,  or  the  fact  that 
Mrs.  Thornton  was  dead,  did  not  In  any  way 
affect  the  validity  of  the  title  to  said  prop 
erty." 

It  Is  apparent  that  the  petition  is  bottomed 
upon  the  proposition  that  O'Brien  obtained  no 
title  by  his  purchase  of  the  lots  under  the  trus- 
tee's sale  and  deed  made  at  the  request  of  the 
guardian  and  curator  of  Mrs.  Thornton's  heirs, 
in  pursuance  of  the  conditions  of  the  trust 
deed  executed  by  her  and  her  husband  to  se- 
cure a  note  for  $1,000  borrowed  by  her  and 
her  husband  from  the  guardian  and  curator 
of  her  children,  of  moneys  belonging  to  them 
and  In  his  hands  as  guardian,  and  that,  In 
consequence  of  such  invalidity,  a  breach  of 
O'Brien's  covenant  of  title  to  plaintiff  had  oc- 
curred, and  a  rescission  is  asked  because  the 
abstract  of  title  did  not  disclose  Mrs.  Thorn- 


ton's death.  The  Invalidity  of  defendant's  ti- 
tle Is  predicated  entirely  upon  the  proposition 
that,  when  Mrs.  Thornton  died,  the  mortgage 
held  by  the  guardian  for  the  minor  children 
merged  into  the  fee  which  descended  to  them 
from  their  mother,  subject  to  their  father's 
estate  by  the  curtesy  for  his  life.  Upon  the 
conceded  facts,  did  a  merger  take  place  when 
Mrs.  Thornton  died?  Assuming  that  Mrs. 
Thornton's  children  were  the  actual  mortga- 
gees, as  it  was  their  money  loaned  by  their 
guardian  to  their  mother,  for  which  she  exe- 
cuted the  mortgage,  still  It  must  be  borne  in 
mind  that  the  petition  alleges  that  Mrs.  Tborn- 
i  ton  was  a  married  woman;  that  these  chil- 
dren were  born  of  the  marriage  to  their  father; 
and  that  their  mother  died  seised  of  the  prop 
erty,  and  their  father  survived  their  mother, 
and  was  still  living,  when  the  suit  was 
brought.  An  estate  by  the  curtesy  was  thus 
created  in  the  father,  and  upon  their  mother's 
death  a  life  estate  In  the  father  Intervened 
between  them  and  their  inheritance  in  fee. 
This  estate  by  the  curtesy  consummate  is  a 
I  vested  legal  estate  for  life.  Mergers  are  not 
'  favored,  either  in  courts  of  law  or  of  equity. 
I  Simonton  v.  Gray,  34  Me.  50;  James  v.  Morer. 
I  2  Cow.  246-300.  "Merger"  at  law  Is  defined 
;  to  be  "when  a  greater  estate  and  a  less  coin- 
cide and  meet  in  one  and  the  same  person,  in 
one  and  the  same  right  without  any  inter- 
mediate estate."  1  Jones,  Mortg.  (4th  Ed.)  I 
848.  The  rule  In  equity  is  the  same  as  at 
law,  with  this  modification:  that  at  law  It  is 
inflexible,  whereas  in  equity  It  Is  clear  that  a 
person  may  become  entitled  to  an  estate  sub- 
ject to  a  charge  for  his  own  benefit,  and,  If  he 
choose,  can  hold  the  estate  and  keep  the 
charge  alive.  It  becomes  a  question  of  inten- 
tion in  the  person  in  whom  the  two  Interests 
are  vested.  To  this  It  may  be  said  all  the 
cases  are  agreed.  Forbes  v.  Moffatt,  18  Ve*. 
380;  Compton  v.  Oxenden,  2  Ves.  Jr.  263; 
Gardner  v.  Astor,  3  Johns.  Ch.  53.  In  this 
case  It  is  urged,  as  a  matter  of  law,  that  up 
on  the  death  of  Mrs.  Thornton,  and  the  de- 
scent cast  upon  her  three  children,  a  merger 
resulted,  which  extinguished  their  beneficial 
interest  secured  by  the  mortgage.  This  con- 
tention ignores  the  estate  of  their  father  by 
the  curtesy,  which  became  consummate  by  the 
death  of  their  mother,  and  Intervened  and  pre- 
vented the  vesting  in  possession  of  the  mortga- 
ged lands.  No  clearer  case  of  the  interposition 
of  an  Intervening  estate,  which  might  other- 
wise be  merged,  than  is  presented  by  this  rec- 
ord, can  be  found.  Viewing  it  from  the  stand- 
point of  equity,  must  it  be  presumed  that  it 
would  be  the  Intention  of  the  children  to  merge 
the  estates?  Would  it  have  been  to  their  inter- 
est? The  father's  curtesy  unquestionably  ex- 
isted and  was  mortgaged.  The  children  or 
beneficiaries  had  the  right  to  keep  alive  this 
mortgage  to  remove  this  curtesy  by  having  It 
sold  to  pay  the  debt  due  to  them.  Neither  at 
law  nor  In  equity  can  It  be  said  a  merger  was 
effected.  Stantons  v.  Thompson,  48  N.  H. 
273;  1  Jones,  Mortg.  (4th  Ed.)  §  848,  and  cases 


Digitized  by 


Google 


Mo.) 


JOHNSON  v. 


BOWLWARE. 


109 


cited.  But  while  we  have  assumed  that  the 
children  of  Mrs.  Thornton,  the  real  benefi- 
ciaries In  the  deed  of  trust,  were  mortgagees 
bo  far  as  the  intervening  curtesy  affected  the 
questions  at  Issue,  as  a  matter  of  fact  and 
law  no  legal  title  whatever  vested  in  them  by 
the  execution  and  delivery  of  the  deed  of  trust. 
The  legal  title  was  In  the  trustee,  Claggett, 
upon  condition  broken.  Siemers  v.  Schrader, 
88  Mo.  20;  Hospes  v.  Almstedt,  18  Mo.  App. 
270;  State  v.  Koch,  47  Mo.  582-684.  The  eq- 
uitable title,  subject  to  the  mortgage  with  con- 
dition broken,  descended  to  the  heirs.  There 
was  no  union  of  title  in  the  heirs  of  Mrs. 
Thornton,  as  the  legal  title  was  outstanding  in 
the  trustee,  Claggett,  and  the  equitable  title 
In  her  heirs.  While  an  equitable  estate  will 
merge  into  a  legal  estate,  all  other  requisites 
being  present,  it  Is  a  maxim  of  the  law  that  a 
lepal  estate  never  merges  into  an  equitable 
one.  By  the  statutes  of  this  state,  guardians 
are  required  to  Invest  the  moneys  of  their 
ward,  if  possible,  on  prime  real-estate  security. 
The  care  and  maintenance  of  the  estate  of  his 
wards  Is  committed  to,  the  guardian  and  cura- 
tor. He  may  direct  a  sale  to  collect  the  mon- 
eys dne  his  wards.  He  is  under  bond  for  the 
faithful  discharge  of  his  duties.  In  this  case 
the  guardian  directed  the  sale.  O'Brien  pur- 
chased at  the  sale,  and  there  Is  nothing  to  Im- 
peach the  sale.  The  sale  and  deed  conveyed 
the  legal  title  of  the  land.  Plaintiff  took 
O'Brien's  title,  and  the  heirs  have  not  ques- 
tioned it.  The  fact  that  plaintiff  did  not 
know  of  Mrs.  Thornton's  death  did  not  affect 
the  title  he  bought.  The  circuit  court  correct- 
ly sustained  the  demurrer,  and  adjudged  that 
the  petition  stated  no  cause  of  action.  Judg- 
ment affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


JOHNSON  v.  BOWLWARE  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1899.) 

BotJSDABIM — DBBCHIPTION  —  SUFFICIENCY — KjBGT- 
HKNT  —  DBBV  —  RSPDONANT  DESCRIPTION  —  R»- 

«ction — Dkfbnsx — Rbvibw — Wbioht  or  Kvi- 
dkscb — Action  at  Law. 

1.  A  description  of  land  began  at  a  fixed  mon- 
ument, and  closed  in  these  words:  "thence  west 
twenty  rods  to  the  place  of  beginning,"  where- 
as it  should  hare  been  "thence  east  twenty 
rods."  to  reach  the  place  of  beginning.  Held, 
that  the  description  was  sufficient,  the  mistake 
being  rejected  for  repugnancy,  and  there  be- 
ing enough  to  take  the  boundary  to  the  fi,xed 
oonnment. 

2.  In  ejectment  a  repugnant  part  of  a  de- 
scription in  a  deed  may  be  rejected,  and  the 
intentioa  of  the  parties  thereto  be  ascertained 
•nd  identified  from  what  remains,  if  possible. 

3.  The  weight  of  evidence  will  not  be  review- 
*■  in  an  action  at  law  if  the  declarations  of 
»w  were  correct. 

.4.  Conceding  that  it  is  a  good  defense,  in 
ejectment  by  a  judgment  creditor  claiming  land 
°J  a  sale  under  his  judgment,  that  the  land  was 
bought  with  money  belonging  to  the  judgment 
debtor's  mother,  and  that,  although  conveyed 
to  hinder  his  creditors,  it  was  conveyed  to  de- 


fendants, who  were  her  heirs,  a  mere  "claim" 
that  such  were  the  facts  in  relation  to  the 
purchase  of  the  land  by  the  judgment  debtor 
would  constitute  no  defense. 

Appeal  from  circuit  court  Carroll  county; 
W.  W.  Rucker,  Judge. 

Ejectment  by  Moses  P.  Johnson  against 
Robert  Bowlware  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Hale  &  Son,  for  appellants.  C.  C.  Ham- 
mond, Jr.,  and  Jas.  L.  Mlnnls,  for  respondent 

GANTT,  P.  J.  Action  of  ejectment  for  the 
following  lands  in  Carroll  county,  Mo.:  "Six- 
ty-flve  acres,  commencing  twenty  (20)  rods 
west  of  the  southeast  corner  of  the  northeast 
quarter  of  section  No.  seventeen  (17),  town- 
ship No.  flfty-flve  (55),  range  No.  twenty-one 
(21);  thence  running  north  one  hundred  and 
twenty  (120)  rods;  thence  east  twenty  (20> 
rods;  thence  north  twenty-two  (22)  rods; 
thence  west  ninety  (90)  rods;  thence  south 
one  hundred  and  forty-two  (142)  rods;  thence 
east  seventy  (70)  rods  to  the  place  of  begin- 
ning,—all  In  the  northeast  quarter  of  section 
No.  seventeen  (17).  Also  a  tract  of  land  com- 
mencing at  the  southeast  corner  of  the  south- 
east quarter  of  the  northeast  quarter  of  sec- 
tion No.  seventeen  (17),  township  No.  flfty- 
flve  (55),  of  range  No.  twenty-one  (21); 
thence  north  one  hundred  and  twenty  (120) 
rods;  thence  west  twenty  (20)  rods;  thence 
south  one  hundred  and  twenty  (120)  rods; 
thence  west  twenty  (20)  rods  to  the  place  of 
beginning."  Ouster  laid  as  of  August  25, 
1895.  Damages  and  rents  and  profits  aver- 
red and  prayed  for.  Bowlware  is  tenant  of 
his  co-defendants,  and  his  answer  is  a  gen- 
eral denial,  and  that  the  other  defendants  are 
his  landlords.  The  answer  of  the  other  de- 
fendants is  a  general  denial,  and  an  offer  of 
judgment  to  plaintiff  for  one  undivided  one- 
ninth  of  the  lands  sued  for.  A  jury  was 
waived,  and  the  cause  tried  by  the  court.  It 
was  admitted  Bowlware  was  in  possession, 
at  the  commencement  of  the  suit,  as  tenant 
of  the  other  defendants.  It  was  further  ad- 
mitted that  A.  J.  Shannon  was  the  common 
source  of  title  under  deeds  dated  March  14, 
1893,  and  April  14,  1893,  from  A.  H.  Cutler 
et  al.  and  P.  P.  Brightmare,  duly  executed, 
acknowledged,  and  recorded.  Plaintiff  then 
read  in  evidence  a  sheriff's  deed  from  George 
E.  Stanley,  sheriff  of  Carroll  county,  convey- 
ing to  plaintiff  the  right,  title,  and  Interest 
of  A.  J.  Shannon  In  and  to  the  land  In  con- 
troversy, which  deed  is  dated  July  27,  1895, 
made  pursuant  to  a  sale  under  execution  is- 
sued on  a  judgment  rendered  by  the  circuit 
court  of  the  city  of  St.  Louis  In  favor  of  plain- 
tiff against  A.  J.  Shannon,  December  15, 1886. 
Proof  of  damages  for  detention  and  monthly 
rents  and  profits  was  made  by  plaintiff,  and 
he  then  rested.  Defendants  then  offered  and 
read  in  evidence  a  deed  dated  April  15,  1893, 
from  A.  J.  Shannon  to  James  M.  Shannon,  for 
the  lands  In  controversy;  also  a  deed  from 


Digitized  by 


Google 


110 


51  SOUTHWESTERN  REPORTER. 


(Ma 


James  M.  Shannon  to  the  defendants  S.  R. 
Charles,  A.  J.  H.  and  W.  E.  Shannon,  Mary 
Robinson,  Virginia  Bowlware,  Rebecca  Jeff- 
ries, and  A.  J.  Shannon.  The  defendants 
then  rested.  Plaintiff,  In  rebuttal,  offered 
several  -witnesses,  whose  evidence  tended  to 
prove  that  the  deeds  read  In  evidence  by  de- 
fendants were  wholly  without  consideration, 
and  were  made  by  A.  J.  Shannon  to  defraud 
bis  creditors,  and  that  all  parties  to  said 
deeds  participated  in  said  fraud,  and  that  no 
title  passed  thereby.  Plaintiff  offered  evi- 
dence tending  to  prove  that  after  the  execu- 
tion of  the  deed  from  A.  J.  Shannon  to  J.  M. 
Shannon,  and  before  the  execution  of  the 
deed  from  J.  M.  Shannon  to  defendants,  the 
said  J.  M.  Shannon  executed  and  delivered  to 
A.  J.  Shannon  a  deed  reconveying  all  of  said 
land  to  him,  and  that  A.  J.  Shannon  fraudu- 
lently destroyed  said  last-mentioned  deed; 
that  A.  J.  Shannon  was  Insolvent.  Plaintiff 
again  rested.  Defendants  then  offered  evi- 
dence tending  to  show  that  A.  J.  Shannon 
originally  purchased  said  lands  as  the  agent 
of  his  mother,  and  with  her  money,  but  took 
the  deed  in  his  own  name;  that  after  her 
death  he  conveyed  to  J.  M.  Shannon,  and  the 
latter  conveyed  said  lands  to  the  heirs  of  the 
mother  of  A.  J.  Shannon,  pursuant  to  her  di- 
rection In  her  lifetime.  This  was  all  the  evi- 
dence. 

The  defendants  asked  two  instructions,  as 
follows:  "First  If  the  court,  sitting  as  a 
Jury,  finds  from  the  evidence  that  the  Shan- 
non heirs,  as  testified  to  in  this  cause,  claimed 
that  the  land  in  controversy  was  purchased 
by  A.  J.  Shannon  for  his  mother,  and  with 
her  money  and  means,  and  that  after  her 
death  they  claimed  that  they  were  each  en- 
titled to  their  Interest  in  said  land  as  heirs  of 
their  mother,  and  that  the  deed  read  in  evi- 
dence from  James  M.  Shannon  to  them  was 
made  In  pursuance  of  said  claim,  then  the 
deed  to  them  was  not  fraudulent,  and  cannot 
be  attacked  by  plaintiff  in  this  form  of  action 
as  a  deed  made  in  fraud  of  creditors,  although 
the  court  may  further  find  that  A.  J.  Shannon, 
when  he  executed  the  deed  to  James  M.  Shan- 
non made  the  same  for  the  purpose  of  de- 
frauding his  creditors,  including  this  plaintiff. 
Second.  If  the  court,  sitting  as  a  jury,  finds 
from  the  evidence  that  the  Shannon  heirs 
claimed  that  they  were  entitled  to  their  inter- 
est In  said  land  as  heirs  of  their  mother,  and 
that  the  deeds  should  have  been  made  to  their 
mother,  Instead  of  to  A.  J.  Shannon,  and  that 
after  the  mother's  death  they  claimed  and  re- 
ceived from  James  M.  Shannon  the  deed  read 
in  evidence,  prior  to  any  sale  of  the  land  un- 
der plaintiff's  execution,  then  said  deed  is  not 
fraudulent,  and  cannot  be  set  aside,  or  at- 
tacked by  plaintiff  In  this  form  of  action  as 
made  in  fraud  of  creditors,  although  the 
court  may  further  find  that  when  A.  J.  Shan- 
non made  the  deed  to  James  M.  Shannon  he 
intended  thereby  to  hinder,  delay,  and  de- 
fraud his  creditors.  If  James  M.  Shannon 
had  reconveyed  said  land  to  the  Shannon 


heirs  by  the  deed  read  in  evidence  before  the 
sale  of  the  land  under  execution,  although  A 
J.  Shannon  may  have  received  a  deed  from 
James  M.  Shannon  for  the  land  in  contro- 
versy, and  destroyed  the  same,  prior  to  the 
deed  read  in  evidence  from  James  M.  Shan- 
non, yet  if  said  deed  was  destroyed,  and  the 
second  deed  by  James  M.  Shannon,  before 
plaintiff  acquired  any  title  to  said  land  by 
virtue  of  his  execution  sale,  plaintiff  cannot 
in  this  cause,  set  up  or  claim  any  title  to  said 
real  estate  by  virtue  of  said  deed  so  destroy- 
ed." The  foregoing  were  the  only  instruc- 
tions asked,  and  they  were  refused  by  the 
court  The  trial  court  gave  Judgment  for  the 
plaintiff  for  the  land  sued  for,  and  for  rents 
and  profits.  Two  grounds  for  reversal  are 
urged:  "First.  That  the  sheriff's  deed  under 
which  plaintiff  claims  does  not  describe  part 
of  the  land  claimed  in  the  petition,  to  wit*  the 
15- acre  tract."  This  assignment  is  predicated 
upon  the  fact  that  in  describing  said  tract  by 
metes  and  bounds  the  description  closes  with 
these  words:  "thence  west  twenty  rods  to 
the  place  of  beginning,"  whereas  it  should 
have  read,  "thence  east  twenty  rods  to  place 
of  beginning."  Second.  The  refusal  of  de- 
fendant's two  instructions. 

1.  It  is  a  fixed  principle  in  the  construction 
of  deeds  that  monuments,  when  called  for  in 
the  description  of  land,  will  control  calls  for 
courses  and  distances.  West  v.  Bretelle,  115 
Mo.  653,  22  S.  W.  705;  Rutherford  v.  Tracy, 
48  Mo.  325;  Buraham  v.  Hitt,  143  Mo.  414,  45 
S.  W.  368.  Where  a  part  of  a  description  In 
a  deed  is  repugnant  to  or  Inconsistent  with- 
the  other  parts,  if  sufficient  remain  from 
which  the  Intention  of  the  parties  can  be  as- 
certained and  identified,  that  part  which  is 
repugnant  may  be  rejected  altogether.  This 
may  be  done  in  an  action  of  ejectment  and 
resort  to  equity  is  not  necessary.  Evans  v. 
Greene,  21  Mo.  208;  West  v.  Bretelle,  115 
Mo.  653,  22  S.  W.  795.  The  word  "west"  In 
the  foregoing  description  is  obviously  the 
mistake  of  the  scrivener.  It  can  and  must  be 
rejected,  and  there  is  still  sufficient  remain- 
ing to  call  for  a  closing  of  the  survey  by  run- 
ning to  the  S.  E.  corner  of  the  S.  E.  %  of  tin' 
N.  E.  %  of  section  No.  17,  a  fixed  monument 
No  error  occurred  In  disregarding  the  er- 
roneous call  for  the  course  west 

2.  As  to  the  instructions.  This  was  and  ia 
an  action  at  law.  The  weight  of  the  evi- 
dence will  not  be  reviewed  In  this  court  If 
the  declarations  of  law  were  correct  More- 
over, the  evidence  has  not  been  preserved. 
The  recital  Is  only  that  certain  evidence  tend- 
ing to  prove  certain  facts  was  offered  by  the 
respective  parties.  It  will  be  observed  that 
the  first  declaration  only  prayed  the  court  to 
declare  the  law  to  be  that  if  the  Shannon 
heirs  claimed  that  the  lands  were  purchased 
with  the  money  of  their  mother  by  A.  J. 
Shannon,  and  that  the  deed  from  A.  J.  Shan- 
non to  J.  M.  Shannon  was  made  in  pursuance 
of  that  claim,  then  the  deed  was  not  fraudu- 
lent even  though  A.  J.  Shannon  made  it  to 
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defraud  his  creditors.  Conceding  that  if  the 
land  was  bought  with  the  mother's  money  It 
would  avail  under  the  pleadings,  and  In  this 
form  of  action,  It  Is  plain  that  a  mere  claim 
would  constitute  no  defense.  It  falls  far 
short  of  an  equitable  defense.  The  court  cor- 
rectly refused  to  so  declare  the  law.  This 
vice  runs  through  the  second  declaration  of 
law  asked  by  defendant  also,  and  the  court 
properly  refused  it  The  court  evidently 
found  tor  plaintiff  on  one  of  two  grounds,— 
either  that  the  deeds  were  made  by  A.  J. 
Shannon  to  defeat  and  defraud  his  creditors, 
with  the  knowledge  and  participation  of  de- 
fendants, or  that  James  M.  Shannon,  prior  to 
his  deed  to  defendants,  had  conveyed  the 
land  back  to  A.  J.  Shannon,  and  thereby 
rested  the  land  In  A.  J.  Shannon,  and  noth- 
ing passed  by  James  M.  Shannon's  deed  to 
defendants.  The  evidence  was  ample  to  sup- 
port either  finding,  and,  as  no  error  of  law 
was  committed,  the  judgment  of  the  circuit 
court  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


THOMAS  r.  THOMAS  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  9,  1896.) 
Wills—  Cokstbuotion. 
A  testator  gave  to  the  six  children  of  his 
•on  then  living,  to  be  paid  to  each  on  reaching 
majority,  an  undivided  one-third  of  the  residue 
of  his  estate,  and  provided  that,  should  any 
of  them  die  unmarried  and  without  issue,  or 
any  other  children  be  born  to  his  son,  all  of 
his  son's  children  should  divide  the  third 
equally.  Hdd,  that  distribution  should  be  made 
only  to  the  son's  children  living  when  the  eldest 
became  of  age. 

Appeal  from  circuit  court,  Adair  county; 
Andrew  Ellison,  Judge. 

Action  by  Hezeklah  H.  Thomas,  a  minor, 
by  David  N.  Thomas,  his  curator,  against 
Eugene  D.,  Ellen  M.,  and  Vlda  V.  Thomas, 
and  Elizabeth  Thomas,  guardian  and  curator 
of  Edna,  Milton,  and  Ethel  Thomas,  minors. 
From  a  judgment  sustaining  a  demurrer  to 
the  petition,  plaintiff  appeals.  Affirmed. 

0.  D.  Jones,  for  appellant  H.  F.  Millan 
and  Campbell  &  Ooode,  for  respondents. 

GANTT,  J.  This  is  an  appeal  from  a 
Judgment  sustaining  a  demurrer  to  plaintiffs 
petition,  which  was  filed  in  the  circuit  court 
of  Adair  county  January  5,  1S97.  The  peti- 
tion is  as  follows:  "Plaintiff,  for  his  amend- 
ed petition,  states  that  he  is  an  infant  under 
the  age  of  twenty-one  years,  and  that  David 
Nelson  Thomas  has  been  by  the  probate 
court  of  Adair  county,  Missouri,  duly  ap- 
pointed curator  of  his  estate,  and  is  legally 
qualified  as  such,  and  that  the  said  David 
Kelson  Thomas  Is  his  father,  and  is  also  the 
father  of  defendants;  that  defendants  Edna 
Thomas,  Milton  Thomas,  and  Ethel  Thomas 
are  Infants;  and  that  Elizabeth  Thomas  has 


been  by  the  probate  court  of  Adair  county, 
Missouri,  duly  appointed  curator  of  their  es- 
tates, and  Is  legally  qualified  as  such.  Plain- 
tiff, for  his  cause  of  action,  says  that  on  ot 
about  August  10,  1885,  his  paternal  grand- 
father, John  Thomas,  departed  this  life,  In 
the  state  of  California,  testate,  leaving  his 
last  will  and  testament  bearing  date  of  July 
4,  1882;  the  instrument  bearing  date  there- 
to attached,  and  marked  'Exhibit  A,'  which 
said  instrument  Is  made  a  part  of  this  peti- 
tion. Plaintiff  says  that  said  will  was  ad- 
mitted to  probate  In  the  supreme  court  of 
Los  Angeles  county,  state  of  California,  and 
letters  testamentary,  with  will  annexed,  were 
granted  to  Milton  Thomas  and  H.  S.  Parcels, 
of  Los  Angeles  county,  California.  Plain- 
tiff says  that  the  clause  in  said  will  is  as 
follows,  to  wit:  'I  have  heretofore  given 
large  amount  to  each  of  my  children,  and 
consider  It  advisable  to  leave  the  balance  of 
my  estate  to  my  relatives  and  descendants 
hereinafter  named,  to  be  paid  to  each  upon 
bis  or  her  reaching  his  or  her  majority.'  An 
after  clause  in  said  will  is  as  follows,  to  wit: 
'I  give  to  the  six  children  of  my  son  David 
Kelson  Thomas  and  his  wife,  Elizabeth,  one 
undivided  one-third  of  the  residue  of  my  es- 
tate. Should  any  of  these  children  die  un- 
married and  without  issue,  or  any  other  chil- 
dren be  born  to  my  said  son,  I  will  that  oil 
of  his  children  divide  equally,  share  and 
share  alike,  the  said  one-third  of  my  estate.' 
Plaintiff  says  that  distribution  and  parti- 
tion of  the  estate  of  the  said  John  Thomas 
has  been  made,  but  without  any  provision 
being  made  for  carrying  out  the  trust  created 
by  said  will,  or  preserving  and  protecting  the 
property  of  said  estate.  Plaintiff  states  that 
five  of  the  defendants,  to  wit  Eugene  D. 
Thomas,  Ella  M.  Thomas,  Vlda  Thomas,  Edna 
Thomas,  and  Milton  Thomas,  were  living  at 
the  date  of  the  execution  of  said  will,  and 
were  a  part  of  the  six  children  of  David  Nel- 
son Thomas  referred  to  In  said  will;  that 
Ethel  Thomas,  one  of  the  defendants,  was  born 
after  the  execution  of  said  will;  that  Nelson 
Thomas,  one  of  the  children  of  David  Nelson 
Thomas  living  at  the  execution  of  said  will, 
died  on  or  about  July  ,  1885;  that  plain- 
tiff has  been  born  since  the  execution  of  said 
will,  and  since  the  distribution  and  partition  of 

said  estate,  to  wit  on  the  day  of  , 

1896.  Plaintiff  says  that  at  the  date  of  the 
execution  of  said  will,  the  said  David  Nelson 
Thomas  was  forty-five  years  of  age;  that 
Milton  Thomas,  son  of  testator,  was  sixty 
years  of  age;  that  Sarah  Ellen  Parcels, 
daughter  of  testator,  had  departed  this  life, 
she  having  died  before  the  execution  of  said 
will.  Plaintiff  further  says:  That  at  the 
time  of  testator's  death  the  said  John  Thom- 
as was  the  owner  of  a  large  amount  of  real 
estate.  That  part  of  said  real  estate  was 
situated  in  the  state  of  California,  and  part 
of  said  real  estate  was  situated  In  Adair 
county,  Missouri.  That  there  has  been  par- 
tition made  of  all  said  real  estate,  and  a 
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one-third  part  thereof  set  off  as  the  share  of 
the  children  of  the  said  David  Nelson  Thom- 
as. The  share  of  the  Missouri  real  estate  so 
set  off  for  the  said  children  is  described  as 
follows,  to  wit:  The  northwest  one-fourth 
of  the  northeast  one-fourth  of  section  nine 
(9),  township  sixty-two  (62),  range  fifteen 
(15)  west;  also,  lots  one  and  two  (1  and  2), 
block  eleven  (11),  city  of  Klrksville,  Adair 
county,  Missouri.  That  the  value  of  said 
Missouri  real  estate  so  set  off  is  about 
$10,000.00.  That  defendants  have  sold  part, 
if  not  all,  of  the  real  estate  situated  in  Cali- 
fornia, and  set  off  as  the  share  of  the  chil- 
dren of  David  Nelson  Thomas,  and  the  pro- 
ceeds thereof,  amounting  to  about  eighteen 
thousand  dollars,  are  tn  the  hands  of  defend- 
ants. Plaintiff  further  states  that,  under 
and  by  virtue  of  the  provisions  of  said  will, 
he  is  entitled  to  share  equally  with  defend- 
ants in  the  one-third  part  of  the  residue  of 
the  estate  of  the  said  John  Thomas,  deceas- 
ed, devised  and  bequeathed  to  all  the  chil- 
dren of  David  Nelson  Thomas,  and  In  the 
property  hereinbefore  described  and  set  off 
as  the  share  of  said  children,  and  the  pro- 
ceeds thereof  now  in  the  possession  of  the 
defendants.  Plaintiff  further  says  that  pos- 
sibility of  Issue  Is  not  yet  extinct  in  the  said 
David  Nelson  Thomas,  and  that,  should  any 
children  be  hereafter  born  to  the  said  David 
Nelson  Thomas,  said  children  will  be  entitled 
to  share  equally  with  plaintiff  and  defend- 
ants in  die  said  one-third  of  the  residue  of 
said  estate.  Plaintiff  further  says  that  upon 
the  death  of  the  said  John  Thomas,  and  upon 
the  distribution  and  partition,  the  defend- 
ants took  the  one-third  of  the  residue  of  said 
estate,  with  a  trust  attached  in  favor  of  any 
after-born  children  of  the  said  David  Nelson 
Thomas;  that  defendants  are  wasting  and 
mismanaging  said  property;  that  they  have 
mortgaged  a  part  of  said  Adair  county  lands; 
that  they  have  attempted  to  dispose  of  the 
same;  that  defendants  deny  the  trust,  or 
plaintiff's  rights  to  share  in  said  property, 
or  the  right  of  any  child  or  children  which 
may  hereafter  be  born  to  the  said  David 
Nelson  Thomas;  that  plaintiff  has  no  ade- 
quate remedy  at  law.  Wherefore  the  plain- 
tiff prays  the  court  to  declare  a  trust  in  fa- 
vor of  plaintiff  and  any  children  hereafter 
born  to  the  said  David  Nelson  Thomas;  to 
appoint  some  suitable  and  discreet  person 
as  trustee  to  take  charge  of  and  manage  said 
land  property  until,  in  the  course  of  events, 
the  shares  of  takers  Is  determined;  to  order 
defendants  to  pay  into  the  court  all  moneys 
and  funds  received  from  said  estate;  and  for 
all  orders  necessary  to  preserve  said  estate 
and  property,  and  to  carry  out  the  provisions 
of  said  will,  and  for  general  relief."  De- 
fendants demurred  to  this  petition  for  the 
reason  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  because, 
upon  the  facts  alleged,  plaintiff  could  take 
nothing  under  said  will.  Upon  the  hearing 
of  the  demurrer  the  record  states:  "And  for 


the  purposes  of  said  demurrer  the  following 
agreed  statement  was  made  by  the  parties, 
to  be  considered  as  if  stated  in  the  petition, 
to  wit:  That  at  the  date  of  the  execution  of 
the  will  of  John  Thomas,  and  the  codicil 
thereto,  Milton  Thomas,  testator's  oldest  son, 
was  a  man  of  large  means;  that  Laura  and 
Mary  Thomas,  daughters  of  said  Milton 
Thomas,  and  legatees  under  said  will,  had 
reached  their  majority;  that  David  N.  Thom- 
as was  the  youngest  child  of  testator,  and 
was  shiftless,  Intemperate,  and  of  uncertain 
habits,  and  possessed  little  or  no  property; 
that  the  persons  mentioned  and  provided  for 
In  said  will  composed  all  of  testator's  de- 
scendants at  the  time  of  making  the  said 
will;  that  three  of  the  six  children  of  David 
N.  Thomas,  who  were  living  at  the  death  of 
the  testator,  had  reached  their  majority  be- 
fore the  birth  of  plaintiff;  that  In  1889  Eliz- 
abeth Thomas  was  divorced  from  David  N. 
Thomas  and  was  awarded  the  custody  of 
their  six  children,  and  in  1895  David  N. 
Thomas  was  remarried,  the  plaintiff  herein 
being  a  child  of  said  second  marriage;  that 
Elizabeth,  the  first  wife  of  David  N.  Thomas, 
was  born  in  the  year  1846;  that,  in  consid- 
ering the  demurrer,  the  court  may  consider 
the  will,  in  connection  with  the  petition." 

A  cursory  reading  of  the  two  items  of  the 
will  which  we  are  called  upon  to  construe 
would  present  very  little  difficulty,  but  when 
carefully  considered  in  the  light  of  adjudicated 
cases,  it  will  be  found  that  few  questions 
have  given  the  courts  more  trouble.  The  be- 
quest and  devise  in  this  case  Is  to  a  class, 
of  an  aggregate  portion  of  the  testator's  es- 
tate. No  intermediate  estate  Is  created,  and 
the  legacy  is  not  confided  to  trustees.  Certain 
general  principles  are  deducible  from  the  de- 
cided cases:  Where  a  legacy  Is  given  to  a 
class  of  Individuals  in  general  terms,— as  to 
the  children  or  grandchildren  of  a  person 
named,— and  no  period  Is  fixed  for  the  dis- 
tribution, the  time  for  distribution  will  be  the 
death  of  the  testator.  Vlner  v.  Francis,  2 
Cox,  Ch.  190;  Devlsme  v.  Mello,  1  Brown, 
Ch.  537;  2  Jarm.  Wills  (6th  Ed.)  *1010,  and 
cases  cited.  Under  this  rule,  children  born  or 
begotten  prior  to,  and  in  esse  at,  the  time  of 
the  death  of  the  testator,  will  be  entitled  to 
share  in  the  distribution;  but  those  living 
at  the  execution  of  the  will,  who  die  before 
the  testator,  are  excluded.  But  where  the 
distribution  is,  by  the  terms  of  the  will,  de- 
ferred to  some  time  after  the  testator's  death, 
the  gift  will  embrace,  not  only  all  the  children 
or  members  of  the  class  living  at  the  death  of 
the  testator,  but  all  those  who  shall  subse- 
quently come  into  existence,  and  are  living 
at  the  time  of  the  distribution.  If  the  bequest 
is  a  present  bequest,  the  beneficiaries  who  are 
in  esse  at  the  death  of  the  testator  will  take 
vested  interests  in  the  fund,  but  subject  to 
open  and  let  in  after-born  children  who  shall 
come  into  being  and  belong  to  the  class  at  the 
time  appointed  for  the  distribution.  And. 
where  the  distribution  Is  postponed  until  the 
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attainment  of  a  given  age  by  the  children, 
the  legacy  will  apply  only  to  those  who  are 
living  at  the  death  of  the  testator,  and  who 
shall  come  Into  existence  before  the  first  child 
attains  the  age  named;  this  being  the  period 
when  the  fund  is  first  distributable,  with  re- 
spect to  any  member  of  the  class.  Where  the 
members  of  a  class  take  vested  interests  in 
a  legacy  distributable  at  a  period  subsequent 
to  the  death  of  the  testator,  but  subject  to 
open  and  let  in  after-born  children,  tbey  take 
their  Tested  interests  in  their  shares  subject 
to  the  distribution  of  those  shares  as  the  mem- 
bers of  this  class  are  increased  by  future 
births;  and,  on  the  death  of  any  of  the  chil- 
dren previous  to  the  period  for  distribution, 
their  shares  will  go  to  their  respective  repre- 
sentatives.   Tucker  v.  Bishop,  16  N.  Y.  402. 

Recurring  to  the  third  item  or  clause  of  the 
will  of  John  Thomas,  the  language  is:  "I 
give  to  the  six  children  of  my  son  David 
Nelson  Thomas  and  his  wife,  Elizabeth,  one 
undivided  one-third  of  the  residue  of  my  es- 
tate. Should  any  of  these  children  die  un- 
married and  without  issue,  or  any  other  chil- 
dren be  born  to  my  said  son,  I  will  that  all 
of  bis  children  divide,  share  and  share  alike, 
the  said  one-third  of  my  estate."  In  the  pre- 
ceding clause  be  had  provided  that  his  de- 
scendants should  be  paid  their  shares  upon 
each  arriving  at  his  or  her  majority.  Under 
a  long  line  of  authorities,  it  seems  settled  that 
the  period  of  distribution  fixed  by  the  testator 
Is  the  majority  of  the  oldest  child  of  David 
Nelson  Thomas.  The  gift  is  a  present  one, 
but  the  tune  appointed  for  distribution  is  the 
majority  of  the  oldest  child.  While,  there- 
fore, the  children  living  at  the  time  of  the 
death  of  the  testator  took  vested  interests, 
tbey  were  subject  to  open  and  let  In  any  and 
all  after-born  children  to  said  David  N.  Thom- 
as who  might  come  Into  existence,  and  answer 
the  description  of  being  a  part  of  all  his 
children  when  his  eldest  child  arrived  at  its 
majority.  As  the  record  discloses  that  three 
of  the  six  children  of  David  N.  Thomas  who 
were  living  at  the  death  of  the  testator  reach- 
ed their  majority  before  the  birth  of  plaintiff, 
Hezeklah  Thomas,  he  is  excluded  from  shar- 
ing in  the  said  legacy  to  his  father's  children. 

Does  this  conclusion  effectuate  the  inten- 
tion of  the  testator?  The  general  rule  for 
the  construction  of  a  will  Is  that  the  Intention 
of  the  testator  is  to  be  collected,  not  from 
any  particular  or  detached  clause  of  the  will, 
but  from  the  whole  taken  together,  and  the 
general  intent  is  to  be  preferred  to  a  partic- 
ular one.  It  is  contended  by  plaintiff  that 
the  testator,  by  using  the  expression,  "Should 
any  other  children  be  born  to  my  said  son,  I 
will  that  all  of  his  children  divide  equally, 
share  and  share  alike,  the  said  one-third  of 
my  estate,"  intended  that  all  of  the  children 
of  David  Nelson  Thomas,  whether  born  and 
living  at  the  time  he  directed  the  first  distri- 
bution of  this  third  of  his  estate,  or  subse- 
quently, should  share  therein.  In  other 
words,  tbe  contention  is  either  that  the  dlrec- 
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Hon  of  the  testator  to  distribute  to  each  of 
his  said  grandchildren  tbe  portion  given  to 
him  or  her  upon  his  or  her  reaching  his  or 
her  majority  must  be  Ignored,  as  a  minor  con- 
sideration, and  the  division  of  this  estate  be 
deferred  until  tbe  possibility  of  issue  becomes 
extinct  In  David  Nelson  Thomas,  which  is  not 
deemed  to  be  possible  so  long  as  he  lives  (1 
Washb.  Real  Prop.  [5th  Ed.]  *100,  J  36;  Rosier 
V.  Graham,  146  Mo.  359,  48  S.  W.  470),  or,  If 
the  legacies  are  distributed  In  accordance 
with  the  will,  restitution  by  those  who  have 
received  their  legacies  must  be  made  from 
time  to  time  as  other  children  happen  to  be 
bora  afterwards,— an  extremely  Inconvenient, 
if  not  impracticable,  course.  To  make  each 
part  of  the  will  consistent  with  the  whole, 
the  courts  have  sought  to  prevent  a  violation 
of  the  Intention  to  give  to  all  of  the  children 
by  applying  the  word  "all"  and  "children 
born"  to  all  of  those  In  esse  at  the  period  of 
distribution.  This  determination  was  reached 
from  an  anxiety  to  provide  for  as  many 
children  as  possible  with  convenience.  Bar- 
rlngton  v.  Tristram,  6  Ves.  348.  This  rule  of 
exclusion  of  children  born  after  the  vesting 
of  any  of  the  shares  in  possession  has  been 
criticised.  Lord  Thurlow,  In  Andrews  v. 
Partington,  3  Brown,  Ch.  404,  said  he  often 
wondered  how  it  came  to  be  so  decided;  there 
being  no  greater  inconvenience,  In  his  opinion, 
in  case  of  a  devise  than  in  that  of  a  marriage 
settlement,  where  nobody  doubts  that  the 
same  expression  means  all  the  children.  This, 
In  turn,  has  been  answered  with  the  remark 
that  In  marriage  settlements  one,  at  least,  of 
the  parents  generally  takes  a  life  Interest,  so 
that  tbe  shares  of  .the  children  do  not  vest 
In  possession  until  the  number  of  objects  Is 
fixed,  and  before  marriage,  as  there  are  no 
children  to  whom  It  can  be  applied,  it  must 
mean  all;  and  there  Is  no  place  to  draw  the 
line  In,  nor  any  reason  why  It  should  be  one 
more  than  another.  It  Is  a  debt  of  nature, 
and  all  the  children  are  entitled,  whereas  In 
a  legacy  like  this  It  depends  on  the  meaning 
of  the  words  used.  It  is  well,  also,  to  state 
that  this  rule  of  exclusion  applies  only  to  tbe 
distribution  of  the  principal  where  the  aliquot 
share  of  each  member  of  a  class  cannot  be 
ascertained  until  tbe  class  Is  closed.  It  has 
been  directly  held  that  It  lias  no  reference  to 
legacies  of  Income.  In  re  Wenmoth's  Estate, 
37  Ch.  Dlv.  266.  In  Ellison  v.  Alrey,  1  Ves. 
Sr.  Ill  (Lord  Hardwicke),  the  rule  was  an- 
nounced that  where  a  legacy  is  to  be  distribut- 
ed among  a  number,  described  as  a  class,  all 
who  answered  the  description  at  the  time  of 
distribution  should  take,  to  the  exclusion  of 
ail  who  happened  to  answer  It  afterwards. 
In  Helsse  v.  Markland,  2  Rawle,  274,  the 
supreme  court  of  Pennsylvania,  in  an  opinion 
by  Chief  Justice  Gibson,  followed  Ellison  v. 
Alrey,  supra,  and  applied  It  to  the  construc- 
tion of  a  will  which  gave  the  legacy  to  exec- 
utors In  trust  to  Invest  and  apply  to  the 
support  and  education  of  all  the  children  of 
the  testator's  son,  Henry,  "bora  and  to  be 
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born  daring  their  respective  minorities,  as 
they,  the  said  trustees,  shall  think  proper 
and  most  beneficial,  and  to  divide  and  pay  the 
principal  In  equal  parts  and  shares  to  the 
said  children  when  and  as  they  severally  and 
respectively  arrive  at  the  age  of  twenty-one 
years."  Said  Henry  had  five  children  living 
at  time  of  testator's  death,  and  five  born  aft- 
erwards, and  It  was  admitted  he  might  have 
more.  All  the  children  were  living  when- 
the  suit  was  commenced,  and  all  except  plain- 
tiff were  under  the  age  of  21  years.  It  was 
held  that  none  of  the  children  could  take  who 
were  not  born  when  plaintiff  arrived  at  the 
age  of  2L  It  was  further  distinctly  ruled 
that  the  words  "born  or  to  be  born"  were 
not  sufficient  in  themselves  to  change  the 
general  rule,  and  let  in  children  born  after 
the  first  period  of  distribution.  In  Curtis  v. 
Curtis,  6  Madd.  14,  the  residuary  bequest  was 
an  annuity  to  the  father,  and  remainder,  sub- 
ject to  the  annuity,  to  his  children,  when 
they  attained  21;  and  it  was  held  that  all  the 
children  took  vested  Interests  when  the  eld- 
est reached  21  years  of  age.  Ward  v.  Tom- 
kins,  30  N.  J.  Eq.  3.  In  Hubbard  v.  Lloyd, 
6  Cush.  522,  the  bequest  was  "unto  all  the 
children  of  B.,  equally,  when  they  shall  sev- 
erally attain  the  age  of  twenty-one  years." 
It  was  ruled  by  Chief  Justice  Shaw  that  all 
the  children  born  before  one  of  them  reached 
21,  although  born  after  the  death  of  the  testa- 
tor, would  share  alike,  but  those  born  after 
the  first  came  of  age  were  excluded.  And 
the  same  ruling  was  made  by  Sir  William 
Grant,  as  master  of  the  rolls,  In  Gilbert  v. 
Boorman,  11  Yes.  238.  In  Andrews  v.  Part- 
ington, 3  Brown,  Ch.  404,  Lord  Thurlow,  the 
lord  chancellor,  said:  "Where  a  time  of  pay- 
ment was  pointed  out,  as  where  a  legacy  Is 
given  to  all  the  children  of  A.  when  they 
shall  attain  twenty-one,  it  was  too  late  to 
say  that  the  time  so  pointed  out  shall  not 
regulate  among  what  children  the  distribution 
shall  be  made.  It  must  be  among  the  chil- 
dren in  esse  at  the  time  the  eldest  attains 
such  age."  In  the  states  in  this  Union,  In 
addition  to  the  cases  referred  to  In  Massa- 
chusetts, New  Jersey,  and  New  York,  the 
supreme  courts  of  South  Carolina  (Swinton  v. 
Legare,  2  McCord,  Eq.  440),  Illinois  tHand- 
berry  v.  Doollttle,  38  IU.  202),  North  Carolina 
(Simpson  v.  Spence,  58  N.  C.  208),  and  Mary- 
land (Sbotts  v.  Poe,  47  Md.  513)  sustain  the 
same  doctrine.  There  are  also  numerous 
cases,  like  Storrs  v.  Bcnbow,  2  Mylne  &  K. 
46,  affirmed  In  3  De  Gex,  M.  &  G.  300,  and 
Townsend  v.  Early,  28  Beav.  429,  which  hold 
and  construe  the  words  found  in  this  will, 
"any  other  be  born"  to  mean  children  born 
between  the  making  of  the  will  and  death  of 
the  testator.  The  general  rule  being,  then,  so 
well  established,  and  it  being  equally  well 
settled  that  the  use  of  the  word  "all,"  or 
"children  born  or  to  be  born,"  does  not  vary 
the  ordinary  rule,  we  feel  constrained  to  hold 
that  plaintiff  cannot  take  under  the  will  of 
his  grandfather,  because  he  was  born  after 


the  period  fixed  by  said  testator  for  the  dis- 
tribution of  the  shares  of  the  children  of 
David  N.  Thomas,  to  wit,  when  the  eldest 
reached  the  age  of  21  years.  The  cases  cited 
by  appellant  from,  our  own  Reports  as  to  the 
vesting  of  remainders  do  not  apply  here. 
There  is  no  remainder  In  the  case.  No  In- 
termediate estate  is  created  by  the  will.  That 
plaintiff  answers  the  description  of  one  of  the 
class  to  whom  the  gift  was  devised  could  not 
be  questioned,  if  he  had  been  born  prior  to 
the  majority  of  his  eldest  brother,  but  he  was 
not  born  until  after  three  of  said  children 
had  reached  their  majority.  We  do  not  feel 
at  liberty  to  reject  a  rule  so  long  asserted 
and  maintained  by  the  highest  courts  of  Eng- 
land and  America,  nor  to  discard  the  reason- 
ing upon  which  those  decisions  stand.  The 
judgment  of  the  circuit  court  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


PERRELL  et  al.  v.  GRIGSBY  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee.  Feb. 
11,  1899.) 

Death  —  Presumption  —  Administration  —  Col- 
lateral Attack — Action  on  Bond. 

1.  One  who  left  the  county  where  he  and  a2 
his  relatives  lived  over  20  years  ago,  and  has 
never  been  heard  from  since,  though  inquiries 
have  been  made  for  him,  is  presumed  to  be  dead, 
so  that  letters  of  administration  on  the  estate  are 
authorized  on  his  estate. 

2.  The  county  court  which  granted  letters  of 
administration,  being  a  court  of  competent  and 
exclusive  original  jurisdiction  in  such  matters, 
is  conclusively  presumed,  on  a  collateral  attack, 
to  have  acted,  in  issuing  the  letters,  on  sufficient 
information. 

3.  The  presumption  of  death  of  a  person  from 
his  absence  unheard  of  for  20  years  is  not  affect- 
ed by  the  fact  that  within  that  time  a  suit  to 
sell  land  proceeded  on  the  theory  that  he  was  a 
nonresident  by  making  him  a  defendant  by  pub- 
lication. 

4.  The  sureties  on  the  bond  of  a  clerk  of  * 
county  court  cannot  defend  against  liability  for 
proceeds  of  a  sale  of  land  officially  received  bj 
him,  on  the  ground  of  invalidity  of  the  sale,  in 
that  one  who  was  made  a  defendant  by  publica- 
tion as  a  nonresident  was  dead,  where  his  heirs 
are  ratifying  the  sale  by  seeking  to  recover  the 
fund. 

5.  Liability  of  a  principal  on  an  official  bond 
need  not  be  fixed  before  recovery  against  bis 
bondsmen. 

6.  The  principal  in  an  official  bond  being  dead, 
and  his  estate  having  been  suggested  insolvent, 
it  is  not  necessary  to  bring  his  representative  be- 
fore the  court,  in  order  to  fix  the  liability  of  bis 
sureties. 

Appeal  from  chancery  court,  Dickson  coun- 
ty; A.  J.  Abernathy,  Chancellor. 

Bill  by  J.  W.  FerreU,  administrator  of  John 
Rollins,  deceased,  and  others  against  W.  V>. 
Grigsby  and  others.  Decree  for  complainants. 
Defendants  appeal.  Affirmed. 

W.  Blake  Leech,  for  appellants.  Morris  & 
Cook,  for  appellees. 

WILSON,  3.  The  original  bill  In  this  case 
was  filed  to  recover  of  defendants,  as  sureties 
of  T.  K.  Grigsby,  formerly  clerk  of  the  county 
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court  of  Dickson,  a  fund  belonging  to  the  es- 
tate of  John  Rollins,  alleged  to  hare  been  offi- 
cially received  by  him,  and  which  he  failed 
to  turn  over  to  his  successor  when  he  retired 
from  office.  After  the  suit  had  been  pending 
for  some  time,  the  two  children  of  John  Rol- 
lins were  permitted  to  become  parties  com- 
plainant with  Ferrell,  his  administrator.  The 
fund  sought  to  be  recovered  arose  from  a  sale 
for  partition  In  the  county  court  of  lands  be- 
longing to  a  bachelor  brother  of  John  Rollins 
while  T.  K.  Grigsby  was  clerk  of  that  court, 
the  purchase  money  for  which  he  collected. 
While  he  was  in  office  he  paid  out  to  parties 
entitled  all  the  purchase  money,  except  the 
share  going  to  John  Rollins,  amounting  to  the 
sum  of  $106.50.  John  Rollins  had  left  the 
country  a  number  of  years  before  this  land  of 
his  brother  was  sold,  and  his  whereabouts 
were  unknown;  nor  was  it  known  whether 
he  was  dead  or  alive.  He  left  his  wife  and 
two  children  in  Dickson  county.  He  was 
made  a  party  defendant  by  publication  to  the 
county  court  suit  to  sell  the  land  of  his  broth- 
er for  partition.  We  Infer,  and  find  from  the 
record,  that  he  left  the  county  over  20  years 
ago,  because  of  the  infidelity  of  his  wife.  He 
has  never  been  heard  of  since,  although  his 
son,  one  of  the  complainants,  since  his  arriv- 
al at  age,  Investigated,  and  others  of  his  rela- 
tives have  sought  to  find  out  what  became  of 
him,  and  whether  he  be  dead  or  alive.  His 
wife  lived  In  adultery  in  Dickson  county  after 
he  left;  and,  so  far  as  Is  disclosed  by  the 
record,  she  is  yet  living  in  that  county,  al- 
though, from  the  only  direct  evidence  in  the 
case,  her  whereabouts,  and  whether  she  is  liv- 
ing or  dead,  are  unknown.  It  Is  apparent 
from  the  record  that  none  of  the  complain- 
ants have  made  any  efforts  to  locate  her,  or 
to  find  out  whether  she  be  dead  or  alive.  T. 
K.  Grigsby,  while  in  office,  declined  to  pay 
out  the  share  of  John  Rollins,  it  Is  to  be  In- 
ferred from  the  record,  because  it  was  un- 
known whether  said  Rollins  was  dead  or 
alive,  and  because  he  had  no  legal  represen- 
tative that  he  believed  was  authorized  to  re- 
ceipt for  It  Why  he  did  not  turn  his  share 
over  to  his  successor  when  he  retired  from 
office  is  not  clearly  shown.  The  probabilities 
are  that  the  matter  was  overlooked  at  the 
time.  He  died  soon  after  retiring  from  office, 
aud  when  this  bill  was  filed  his  estate  was 
being  settled  up  as  an  Insolvent  estate  under 
a  suggestion  of  its  Insolvency  by  his  adminis- 
trator. Grigsby  sold  the  land  of  the  brother 
of  John  Rollins  as  clerk  and  special  commis- 
sioner, and  all  the  sureties  on  his  bond  as  spe- 
cial commissioner  of  his  court,  while  in  office 
as  county  court  clerk,  are  defendants  to  this 
bill,  except  one  who  had  died,  and  whose  es- 
tate had  been  suggested  Insolvent  by  his  rep- 
resentatives. Complainant  Ferrell,  who  mar- 
ried a  half-sister  of  John  Rollins  a  short  while 
before  this  bill  was  filed,  qualified  as  the  ad- 
ministrator of  said  Rollins  before  the  county 
court  of  Dickson  county.  Said  Ferrell  bought 
the  lands  of  the  brother  of  John  Rollins  at  Its 


sale  under  the  county  court  proceedings  be- 
fore mentioned.  The  foregoing  presents  all 
the  essential  facts  appearing;  in  the  pleadings 
and  evidence- 

The  bill  was  demurred  to  as  follows:  (1) 
The  bill  does  not  disclose  the  fact  that  John 
Rollins,  the  alleged  intestate  of  complainants, 
is  dead.  (2)  The  bill,  on  Its  face,  leaves  the 
defendants  to  presume,  that  complainants  had 
the  legal  right  to  administer,  but  nothing  Is 
shown  why  the  wife  and  those  having  the 
legal  right  to  administer,  failed  to  do  so;  nor 
is  It  shown  that  complainant  is  an  heir  or 
creditor,  or  that  he  was  requested  to  admin- 
ister. (3)  The  bill  fails  to  aver  any  demand 
made  of  the  administrator  of  T.  K.  Grigsby, 
the  principal  of  defendants.  (4)  The  bill  falls 
to  show  that  the  principal  of  defendants  had 
been  sued,  and  the  liability  fixed,  or  that  the 
principal  had  been  exhausted.  This  demurrer 
was  overruled,  and  the  defendants  answered. 
In  their  answer  it  is  denied  that  John  Rollins 
is  dead,  or  that  complainant  Ferrell  is  the 
legal  administrator  of  his  estate.  It  denies 
that  the  land  of  the  brother  of  John  Rollins 
was  legally  sold,  or  that  said  Rollins  was  ever 
legally  made  a  party  to  the  suit  under  which 
It  was  attempted  to  sell  the  land  of  his  broth- 
er. It  insists  that  the  wife  of  John  Rollins  Is 
a  necessary  party  to  this  bill,  and  also  the 
administrator  of  the  estate  of  T.  K.  Grigsby. 
In  fact,  all  the  averments  of  the  bill  are  put 
at  issue.  Proof  was  taken  disclosing  the  facts 
set  out  in  this  opinion,  down  to  where  It  com- 
mences to  state  the  substance  of  the  grounds 
of  the  demurrer  filed.  The  chancellor  heard 
the  cause  upon  the  pleadings,  proof,  and  ex- 
hibits on  September  20,  1898.  He, gave  the 
complainants  a  decree  for  $106.50  and  Inter- 
est thereon  from  the  filing  of  the  bill;  making 
together  the  sum  of  $115.55,  and  the  costs. 
The  record  discloses  that  the  defendants  pray- 
ed an  appeal  from  this  decree,  and  were  given 
30  days  to  execute  an  appeal  bond.  The  rec- 
ord and  order  of  the  court  do  not  show  that 
the  prayer  for  the  appeal  was  granted,  except 
in  so  far  as  we  may  infer  that  the  prayer 
for  the  appeal  was  granted  because  the  de- 
fendants were  given  30  days  to  execute  a 
bond.  The  appeal  bond  given  does  not  recite 
that  the  appeal  prayed  was  granted,  but  does 
recite  that  It  is  given  "for  the  prosecution  of 
an  appeal  prayed." 

In  view  of  this  state  of  the  record,  it  is  a 
matter  of  great  doubt,  under  the  decisions  of 
our  supreme  court,  whether  the  case  is  legal- 
ly before  us,  or  has  ever  been  removed  from 
the  chancery  court  But  we  proceed  to  deter- 
mine the  questions  raised  by  the  assignment 
of  errors,  inasmuch  as  it  la  clearly  inferable, 
we  think,  from  the  record,  that  the  appeal 
prayed  was,  In  fact,  granted,  and  inasmuch 
as  the  parties  have  presented  the  case  on  its 
merits. 

The  errors  assigned  raise  the  following 
points  in  brief:  First,  that  the  liability  of  the 
principal  on  an  official  bond,  or  his  adminis- 
trator, must  be  fixed  before  a  recovery  can  be 
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had  against  his  bondsmen;  second,  that  the 
record  fails  to  show  any  legal  ground  for  the 
appointment  of  the  complainant  Ferrell  as  ad- 
ministrator of  John  Rollins;  third,  that  It  was 
error  to  decree  a  liability  against  defendants 
as  sureties  on  an  official  bond,  when  John  Rol- 
lins, the  real  party  entitled  to  the  fund  sought 
to  be  recovered,  was  not  before  the  court; 
fourth,  that  It  was  error  to  decree  a  fund  to 
be  paid  to  the  administrator  of  John  Rollins, 
when  the  record  shows  that  said  John  Rollins 
Is  a  nonresident  of  the  state,  and  not  dead; 
fifth,  that  It  was  error  to  decree  the  fund  to 
be  paid  to  the  complainant  administrator  be- 
cause, If  bis  administration  is  proper,  the 
county  court  sale  of  the  land,  from  which  the 
fund  sought  arose,  was  Illegal.  This  assign- 
ment seems  to  be  rested  upon  the  theory  that 
John  Rollins  was  made  a  defendant  by  pub- 
lication to  the  county  court  suit  under  which 
the  land  of  his  brother  was  sold  in  1892,  and 
that  therefore  he  was  alive  then;  and,  if  alive 
then,  he  Is,  In  contemplation  of  law,  in  the  ab- 
sence of  proof  to  the  contrary,  alive  now.  In 
other  words,  as  we  understand  counsel  in  this 
assignment  of  errors,  the  point  raised  Is  that, 
If,  as  the  county  court  proceedings  show,  John 
Rollins  was  alive  and  a  nonresident  in  1892, 
thus  making  the  county  court,  sale  valid,  there 
is  no  presumption  of  law,  from  the  lapse  of 
time  since  then,  that  he  died,  and,  this  being 
so,  the  administration  granted  upon  Ms  estate 
is  void;  and  if,  on  the  contrary,  he  was  then 
dead,  the  county  court  sale  was  void. 

We  dispose  of  the  assignments  of  error  in 
the  reverse  order  of  their  statement  above. 
As  before  stated,  the  proof  indisputably  dis- 
closes that  John  Rollins  left  Dickson  county, 
where  he  and  all  of  his  relatives  lived,  over 
20  years  ago,  and  that  he  has  never  been  heard 
of  since,  although  inquiries  have  been  made 
for  him.  This  being  so,  the  presumption  of 
law  Is  that  he  is  dead,  and  the  letters  of  ad- 
ministration granted  on  his  estate  were  au- 
thorized by  law.  In  addition,  the  letters  were 
granted  by  the  county  court,  a  court  of  com- 
petent, exclusive,  and  original  jurisdiction  of 
such  matters  in  the  first  instance,  and  it  Is 
conclusively  presumed,  In  a  collateral  attack, 
to  have  acted,  In  issuing  the  letters,  upon  in- 
formation legally  Justifying  their  Issuance. 
Brien  v.  Hart,  6  Humph.  131;  Townsend  v. 
Townsend,  4  Cold.  70  et  seq.;  Varnell  v. 
Loague,  9  Lea,  160;  State  v.  Anderson,  16  Lea, 
321,  331,  and  cases  cited;  Franklin  v.  Frank- 
lin, 91  Tenn.  120,  128,  18  S.  W.  61;  Railway 
Oo.  v.  Mahoney,  89  Tenn.  311,  15  S.  W.  652. 
Moreover,  If  the  county  court  suit  to  sell  the 
land  of  the  brother  of  John  Rollins  did  pro- 
ceed on  the  theory  that  he  was  a  nonresident 
and  alive  in  1892  by  making  him  a  defend- 
ant by  publication,  this  fact  does  not  destroy 
the  legal  presumption,  or  mean  that  it  could 
not  arise,  that  he  was  dead  when  letters  of  ad- 
ministration to  complainant  on  March  3,  1897, 
were  Issued.  The  letters  say,  on  their  face, 
that  It  was  made  to  appear  to  the  court  that 
John  Rollins  was  dead,  or  had  been  missing 


for  20  years.  Besides  all  this,  his  only  heirs, 
now  of  age,  are  ratifying  the  sale  by  seeking 
to  recover  his  part  of  the  fund  arising  from 
the  sale,  and  so,  if  he  was  then  dead,  the  at- 
tempt to  bring  him  before  the  court  as  a  live 
man  then  worked  no  harm  of  which  the  de- 
fendants can  complain.  This  error  Is  over- 
ruled. The  fourth  error  assigned  is  not  well 
taken,  and  is  overruled,  and  for  the  reasons, 
In  effect,  stated  under  the  fifth.  As  a  matter 
of  law,  under  the  facts  of  this  case,  John  Rol- 
lins is  dead,  and  was  dead  when  the  letters 
of  administration  were  issued  to  complainant 
Ferrell.  Mrs.  John  Rollins  had  been  living 
away  from  her  husband  in  adultery  for  years 
before  the  fund  sought  to  be  reached  here 
came  into  existence.  She  was  not  entitled  to 
it  In  addition,  the  Interest  of  John  Rollins 
In  the  real  estate  of  his  brother,  upon  the 
death  of  the  latter,  descended  to  the  said  John, 
If  he  was  living,  and,  if  he  was  dead,  it  de- 
scended to  his  children.  The  evidence,  and 
the  presumption  of  law  applicable  to  It  are 
that  John  Rollins  was  dead  when  his  broth- 
er's land  was  sold,  and,  this  being  so,  the 
Interest  of  John  passed  to  his  children,  the 
complainants  here.  The  second  error  has 
been  disposed  of  by  what  has  been  said  un- 
der the  fourth  and  fifth.  The  first  error  is 
not  well  taken,  and  is  overruled.  T.  K_  Grlgs- 
by  was  dead,  and  his  estate  bad  been  suggest- 
ed insolvent  It  was  not  necessary  to  bring 
his  representative  before  the  court,  In  order  to 
fix  the  liability  of  the  surety.  There  is  no  er- 
ror in  the  decree  of  the  chancellor,  and  it  Is 
affirmed,  with  costs.  The  other  Judges  con- 
cur. 

Affirmed  orally  by  supreme  court,  March  8, 
1899. 


PARMAN  et  al.  v.  MARSHALL  et  aL 
(Court  of  Chancery  Appeals  of  Tennessee.  Feb. 
11,  1899.) 
Balks — Passing  of  Titlb— Execution. 

Where  the  owner  of  an  undivided  half  In- 
terest in  an  ungathered  crop  of  corn  Bells  his  in- 
terest to  a  creditor  at  a  certain  price  per  barrel, 
and  agrees  to  gather  and  haul  the  corn  to  the 
vendee  8  mill,  weigh  it  and,  when  the  amount  is 
ascertained,  receive  credit  on  his  debt  therefor, 
until  it  has  been  gathered,  weighed,  and  deliv- 
ered, title  does  not  pass,  and  a  judgment  creditor 
of  the  seller  may  levy  on  the  standing  corn. 

Appeal  from  chancery  court  Williamson 
county;  H.  H.  Cook,  Chancellor. 

Bill  in  equity  by  W.  B.  Parman  and  J.  C 
Par  man,  as  partners,  against  J.  K.  Marshall 
and  others.  From  a  decree  against  them  In 
favor  of  defendant  Marshall,  complainants  ap- 
peal. Affirmed. 

B).  M.  Hearn  and  H.  H.  Lane,  for  appel- 
lants.  Eggleston  &  Eggleston,  for  appellees. 

WILSON,  J.  This  bill  was  filed  November 
15,  1896,  by  W.  B.  Parman  and  J.  C.  Parman, 
partners  in  the  mill  business,  under  the  firm 
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name  of  Parman  Bros.,  to  enjoin  a  sale  under 
an  execution  levied  by  a.  constable  upon  the 
undivided  half  interest 'of  6.  O.  Vaughn  in  a 
field  of  growing  corn.  The  bill  avers  that  Oc- 
tober 24, 1896,  complainants  bought  the  undi- 
vided interest  of  George  O.  Vaughn  in  a  field 
of  corn  then  matured,  but  standing  ungather- 
ed.  on  the  premises  of  one  Dr.  W.  A.  Pascal, 
and  that  thereafter  the  defendant  Nevils,  a 
constable  of  Williamson  county,  levied  an  ex- 
ecution, issued  November  14,  1806,  on  a  judg- 
ment of  J.  K.  Marshall,  obtained  before  a  jus- 
tice of  the  peace,  on  said  corn.  The  bill  avers 
that,  by  virtue  of  this  purchase  of  the  Interest 
of  Vaughn  in  said'  corn,  October  24,  1896,  the 
title  thereto  was  vested  in  complainants,  and 
that  they  had  a  superior  right  to  the  execu- 
tion creditor  under  his  levy  made  thereafter. 
The  bill  sets  out  the  circumstances  under 
which  complainants  purchased  the  corn  thus: 
That  George  O.  Vaughn  was  indebted  to  com- 
plainants before  and  on  October  24,  1896,  and 
that  on  this  date  complainant  W.  B.  Parman 
was  on  a  note  of  said  Vaughn  In  the  National 
Bank  of  Franklin,  and  Vaughn  came  to  him 
for  the  purpose  of  Inducing  him  to  renew  the 
note,  which  matured  on  that  day,  and  said 
to  him  that  the  bank  would  not  renew  unless 
$20  was  paid  on  the  same,  and  that  he  did 
not  have  this  sum,  and  besought  said  com- 
plainant to  assist  him  in  renewing  the  note 
by  loaning  him  the  $20  and  again  indorsing 
for  him.  That  he  at  first  declined  to  do  this, 
and  thereupon  said  Vaughn  said  that  if  com- 
plainants or  one  of  them  would  pay  the  $20, 
and  go  his  security  on  the  note  again,  he 
had  20  or  30  acres  of  corn  on  Dr.  W.  A.  Pas- 
cal's place,  lying  In  the  Fourteenth  civil  dis- 
trict of  Williamson  county,  and  that  he  own- 
ed a  one  undivided  half  Interest  in  this  corn, 
and  that  he  would  sell  complainants  the  corn 
at  $1.10  per  barrel,  and  said  that,  if  they 
would  take  the  corn  at  this  price,  It  should 
not  cost  them  one  cent  to  gather  and  haul  it 
to  the  mill,  that  he  would  gather  and 'haul 
same  for  complainants  to  the  mill,  and  that 
all  that  was  over  after  the  $20  were  paid  to 
renew  the  note  in  bank  complainants  could 
enter  as  a  credit  on  their  account  against  him 
for  $529.75,  and  that  complainants,  being 
anxious  to  get  a  payment  on  their  debt,  pur- 
chased the  whole  of  the  corn,  at  $1.10  per 
barrel.  That  this  trade  was  made  October 
24,  1896,  said  Vaughn  agreeing  to  gather  and 
haul  said  corn  to  them  as  above  stated,  when 
complainants  would  weigh  the  same,  and 
credit  the  value  of  the  same  at  the  price  above 
stated.  Complainants  paid  the  $20,  and  re- 
newed the  note.  It  was  distinctly  and  posi- 
tively agreed  and  understood  that  the  corn 
was  complainants'  from  the  day  the  trade 
was  made,  and  that  defendant  bad  no  fur- 
ther interest  In  the  same.  Both  parties  knew 
that  there  was  not  enough  to  pay  all  of  com- 
plainants' debt,  and  that  there  was  not  over 
about  120  barrels,  one-half  of  which  belonged 
to  Vaughn;  that  is,  about  55  or  CO  barrels  in 
Vaughn's  one-half.  Since  the  sale  Vaughn  has 


no  interest  In  the  same,  but  the  title  passed 
to  complainants,  and  this  was  the  Intention 
of  both  parties  when  the  trade  was  made. 
The  bill  then  avers  the  recovery  of  the  judg- 
ment, February  2,  1894,  by  defendant  Mar- 
shall against  G.  O.  Vaughn  before  a  magis- 
trate, and  the  issuance  of  an  execution  there- 
on November  14,  1896,  and  Its  levy  on  the  un- 
divided Interest  of  said  Vaughn  in  the  field  of 
standing  corn.  It  also  alleges  that  the  con- 
stable will  proceed  to  sell  the  corn  levied  upon 
by  him  as  the  property  of  Vaughn,  unless  re- 
strained, and  an  injunction  is  asked  for  the 
purpose  of  restraining  further  action  under 
the  execution  levied  by  him.  It  Is  asked  that 
complainants  be  permitted  to  give  a  proper 
bond,  and  to  be  allowed  to  gather  and  use 
said  corn.  An  injunction  issued  under  the 
prayer  of  the  bill.  Defendants  demurred 
to  the  bill  (1)  because  the  bill  shows  on 
Its  face  that  the  sale  of  the  corn  in  ques- 
tion to  Parman  Bros,  was  not  complete,  so  as 
to  vest  the  title  to  said  corn  In  them;  (2)  that, 
under  the  allegations  of  the  bill,  It  is  shown 
that  the  title  to  the  corn  was  in  G.  0.  Vaughn 
at  the  time  of  the  levy  made  by  J..  M.  Nevils, 
he  not  having  devested  himself  of  the  title 
by  doing  all  that  he  was  to  do  in  order  to 
complete  the  sale  of  the  corn  under  his  ex- 
ecutory contract  with  Parman  Bros.  The 
chancellor  overruled  the  demurrer,  and  the  de- 
fendants answered.  We  need  not  go  Into  a 
statement  of  the  details  and  averments  of  the 
answer.  It  is  sufficient  to  say  that  they  deny 
that  complainants  had  been  vested  with  the 
title  to  the  corn  before  the  levy  of  the  execu- 
tion under  the  executory  contract  between 
Vaughn  and  Parman  Bros,  alleged  In  the  bill. 
They  insist  that  they  acquired  the  better 
right  to  the  corn  by  virtue  of  the  levy  of  their 
execution.  It  is  asked  that  the  answer  be 
taken  as  a  cross  bill,  and  that  upon  the  hear- 
ing they  be  given  a  decree  against  complain- 
ants and  the  sureties  on  their  Injunction  bond 
for  the  value  of  the  corn  levied  upon,  and  all 
proper  damages  sustained  by  reason  of  the  in- 
junction sued  out  by  complainants.  Proof 
was  adduced  by  the  parties  consisting  of  the 
depositions  of  complainants,  George  O. 
Vaughn,  defendant  Marshall,  the  constable, 
and  several  other  parties.  The  chancellor 
heard  the  cause,  December  23»  1897.  He  held, 
in  effect,  that  complainants  did  not  acquire  a 
complete  title  to  the  corn  levied  upon  by  vir- 
tue of  their  contract  entered  into  with 
Vaughn,  October  24, 1896,  and  that  under  the 
contract  and  agreement  Vaughn  was  to  do 
other  things  in  connection  with  the  corn  be- 
fore a  perfect  title  thereto  vested  In  complain- 
ants; that  defendant  Marshall,  by  virtue  of 
the  levy  of  his  execution  upon  the  corn  before 
It  was  delivered,  weighed,  and  received  at  the 
mill  of  complainants,  acquired  a  superior 
right.  He  thereupon  gave  defendants  a  judg- 
ment under  their  prayer  therefor,  against  com- 
plainants, and  the  sureties  on  their  Injunc- 
tion bond,  for  the  sum  of  $28.60,  with  inter- 
est amounting  to  $1.85,— together,  the  sum  of 
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$30.45.  He  taxed  complainants  with  the  [ 
costs.  He  gave  complainants  a  decree  agaln?t  , 
G.  0.  Vaughn  for  the  amount  of  their  account, 
with  interest,  making  together  the  sum  of  : 
$571.  j 
Complainants  prayed  and  were  granted  an  j 
appeal  from  that  part  of  the  decree  of  the 
chancellor  giving  judgment  against  them  in 
favor  of  J.  K.  Marshall  for  the  value  of  the 
corn  and  costs  of  the  case.  They  have  assign- 
ed numerous  errors.  They  all  raise  the  ques- 
tion, under  different  aspects,  that  the  sale  of 
the  standing  crop  of  corn  by  Vaughn  to  Par- 
man  Bros,  was  complete  before  the  levy  of 
the  execution  in  favor  of  Marshall,  and  hence, 
as  a  matter  of  fact  as  well  as  of  law,  that  by 
the  sale  the  title  to  the  corn  was  devested  out 
of  Vaughn  and  vested  in  the  vendees.  It  Is 
urged,  In  support  of  this  proposition,  that  the 
evidence  clearly  shows  that,  after  the  agree- 
ment on  the  part  of  Parman  Bros,  to  ad- 
vance Vaughn  $20  and  renew  his  note  in 
bank,  and  to  take  the  corn  at  $1.10  per  bar- 
rel, and  credit  the  account  of  Vaughn  with  the 
purchase  price  after  the  repayment  of  the 
$20,  the  sale  was  complete  and  the  title  vest- 
ed. In  other  words,  it  Is  Insisted  that 
Vaughn,  under  the  contract  of  sale,  had  noth- 
ing else  to  do,  and  that  his  subsequent  agree- 
ment to  gather  and  deliver  the  corn  at  the 
mill  of  Parman  Bros.,  whore  It  was  to  be 
weighed,  and  the  amount  ascertained,  was  no 
part  of  the  contract  of  sale,  and  that  It  was  a 
pure  gratuity  on  his  part,  prompted  by  his 
sense  of  gratitude  to  Parman  Bros,  for  past 
kindnesses.  The  weight  of  the  proof  does 
show  that  when  Vaughn  proposed  to  let  Par- 
man  Bros,  have  his  undivided  Interest  in  the 
field  of  corn  at  $1.10  per  barrel,  If  they  would 
pay  $20  on  bis  note  in  bank,  and  renew  It  for 
the  balance  for  him,  and  permit  the  corn  to 
repay  the  $20,  and  the  balance  of  its  price  to 
be  credited  on  a  past-due  account  he  owed 
Parman  Bros.,  and  the  latter  accepted  or 
agreed  to  the  proposition,  nothing  was  said 
about  who  was  to  gather  and  deliver  the  corn, 
nor  was  anything  said  about  where  It  was  to 
be  received  or  measured.  After  the  proposi- 
tion to  sell  on  the  terms  above  stated  was 
made  and  accepted,  and  while  the  parties  were 
going  from  the  mill  of  Parman  Bros,  to  the 
bank  to  arrange  about  the  note,  Vaughn  said 
to  Mr.  Parman  that,  as  the  firm  had  been 
kind  to  him,  he  would  gather  and  deliver  the 
corn  at  the  mill,  where  It  could  be  measured, 
If  they  would  wait  for  a  short  while,  until  he 
finished  sowing  his  wheat.  This  seems  to 
have  been  assented  to  by  Parman  Bros.  But 
conceding  that,  under  the  proof,  nothing  was 
said  about  who  was  to  gather  and  deliver  the 
corn  in  the  original  proposition  made  by 
Vaughn  to  sell,  and  which  was  accepted  by 
Parman  Bros.,  and  that  it  was  the  under- 
standing between  the  parties  that  the  corn, 
upon  the  acceptance  of  this  proposition,  was 
to  be  the  corn  of  Parman  Bros.,  and  that  such 
a  contract  In  reference  to  a  standing  crop  of 
corn  put  it,  before  it  was  gathered  and  meas- 


ured, beyond  the  right  of  creditors  of  the  ven- 
dor to  seize  it  by  attachment  or  the  levy  of 
an  execution,  the  complainants  cannot  recover 
in  this  case,  and  for  the  reason  that,  upon  the 
assumptions  of  fact  above  stated,  we  have  a 
case  made  by  the  proof  that  is  not  presented 
in  the  biU. 

The  original  bill  states,  almost  in  direct 
terms,  that  Vaughn  was  to  gather  and  deliver 
the  corn  at  the  mill  of  his  vendees.  It  is 
urged  upon  us  that  the  bill  was  amended  to 
correct  this  statement,  and  that  the  amend- 
ment Is  shown  in  the  original  bill  by  being 
underscored  In  red  ink.  We  copy  the  relevant 
parts  of  the  bill,  and  as  amended,  as  it  ap- 
pears In  the  record,  italicizing  the  amend- 
ments: "Complainants  would  respectfully 
state  and  show  unto  your  honor  that  defend- 
ant Geo.  O.  Vaughn  had,  prior  to  October  24. 
1896,  been  getting  meal  and  corn  from  com- 
plainants, and  also,  from  time  to  time,  get- 
ting money  from  complainants,  and  on  Octo- 
ber 24,  1896,  he  owed  complainants  the  sum 
of  $529.75.  At  this  time  defendant  Vaughn 
had  a  note  In  the  National  Bank  of  Franklin, 
and  W.  B.  Parman,  one  of  complainants,  was 
his  security,  and  said  note  was  then  due,  and 
the  bank  refused  to  renew  the  note,  which 
was  about  $175.19,  unless  Vaughn  would  pay 
$20  on  the  same.  Vaughn  came  to  complain- 
ants, and  besought  them  to  assist  him  in  re- 
newing this  note.  Complainants  told  him 
they  could  not  do  so.  Vaughn  said  be  did  not 
have  the  $20  to  pay,  but  said,  if  complainants 
or  one  of  them  would  pay  the  $20  and  go  his 
security  on  the  note  again,  that  he  had  20  or 
80  acres  of  corn  on  Dr.  W.  A.  Pascal's  place, 
lying  In  the  Fourteenth  civil  district  of  Wil- 
liamson county,  and  that  he  owned  a  one  un- 
divided half  interest  In  this  corn,  and  that  he 
would  sell  complainants  the  corn  at  $1.10  per 
barrel,  and  said  that,  if  they  would  take  the 
corn  at  this  price,  it  should  not  cost  them  on* 
cent  to  gather  and  haul  the  same  to  their  mill, 
that  he  would  gather  and  haul  the  same  for 
complainants  to  their  mill,  and  that  all  that 
was  over,  after  paying  the  $20  paid  to  renew 
the  note  In  bank,  complainants  should  enter 
as  a  credit  on  the  $529.75.  Complainants,  be- 
ing anxious  to  get  a  payment  on  their  debt 
purchased  the  whole  of  the  corn,  at  $1.10  per 
barrel.  This  trade  was  made  October  24,  />.%', 
said  Vaughn  agreeing  to  gather  and  haul  said 
corn  to  them  as  above  stated,  when  complain- 
ants would  weigh  the  same,  and  credit  the 
value  of  the  same  at  the  price  above  stated. 
Complainants  paid  the  $20.  and  renewed  the 
note.  It  was  distinctly  and  positively  agreed 
and  understood  that  the  corn  was  complain- 
ants' from  the  day  the  trade  was  made,  and 
that  defendant  Vaughn  had  no  further  inter- 
est In  the  same.  Both  parties  knew  that 
there  was  not  enough  to  pay  all  of  complain- 
ants' debt,  and  that  there  was  not  over  about 
120  barrels,  one-half  of  which  belonged  to 
Vaughn;  that  is,  about  55  or  60  barrels  In 
Vaughn's  one-half.  Since  the  sale  Vaughn 
has  no  interest  in  the  same,  but  the  title  pass- 
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ed  to  complainants,  and  this  was  the  intention 
of  both  parties  when  the  trade  was  made." 
The  bill  then  states  the  rendition  of  the  judg- 
ment in  favor  of  Marshall,  the  issuance  of 
an  execution  thereon,  and  its  levy  upon  the 
com,  and  then  says:  "Said  corn  Is  yet  un- 
gathered  and  in  the  open  field.  The  corn  was 
matured  at  the  date  of  complainants'  pur- 
chase." 

We  take  it  that  it  is  plain,  from  these  aver- 
ments, that  Vaughn  was  to  gather  the  com 
and  deliver  it  at  the  mill  of  Parman  Bros., 
where  it  was  to  be  weighed,  and,  when  the 
amount  was  thus  ascertained,  Vaughn  was 
to  have  a  credit  upon  his  past-due  account 
owing  his  vendee  for  the  price,  less  $20,  which 
was  to  be  retained  to  reimburse  Parman  Bros, 
for  that  amount  advanced  when  the  note  was 
renewed  in  bank.  Under  the  case  made  in 
the  bill,  even  as  amended,  as  is  above  indi- 
cated, Vaughn  had  not  done  ail  .that  he  was 
to  do  in  order  to  devest  himself  of  the  title 
and  vest  it  in  Parman  Bros.  Moreover,  it  Is 
apparent,  we  think,  from  the  evidence  of  both 
Vaughn  and  Parman,  that  it  was  their  under- 
standing that  Vaughn  was  to  gather  and  de- 
liver the  corn  at  the  mill  of  the  latter,  and 
that  Parman  was  to  pay  a  specified  price  per 
barrel,  according  to  what  it  measured  at  the 
milL  Under  the  bill,  the  case  Is  clearly  con- 
trolled by  the  case  of  Williams  v.  Allen,  10 
Humph.  337.  In  that  case  the  trial  judge 
bad  instructed  the  jury  "that  if  the  plaintiff 
bought  a  parcel  of  corn  from  defendants, 
which  was  in  pens,  separate  and  distinguisha- 
ble from  all  other  corn,  at  the  price  of  one  dol- 
lar per  barrel,  and  there  was  nothing  to  be 
done  by  defendants  but  to  measure  it  with 
plaintiff,  and  deliver  it,  the  property  In  the 
corn  vested  unconditionally  in  the  plaintiff, 
and  the  risk  was,  of  course,  bis."  And  Judge 
McKlnney,  delivering  the  opinion  of  the  su- 
preme court,  held  that  this  instruction  was  in- 
correct, saying  that  the  general  principle  to 
well  established  that  no  sale  is  complete,  so 
as  to  vest  an  immediate  right  of  the  property 
in  the  buyer,  so  long  as  anything  remains  to 
be  done  as  between  the  buyer  and  seller.  He 
further  said:  "Where  goods  are  sold  by  num- 
ber, weight,  or  measure,  so  long  as  the  spe- 
cific quantity  is  not  separated  and  Identified, 
the  sale  Is  not  completed,  and  the  goods  are 
at  the  risk  of  the  seller,"— citing  Story,  Cont. 
{  800.  He  proceeds:  'The  contract  may  be 
complete  and  binding  In  other  respects,  but 
the  property  In  the  goods  remains  in  the  ven- 
dor, and  they  are  at  his  risk,  if  any  act  is  to 
be  done  by  him  before  delivery,  either  to  dis- 
tinguish the  goods,  or  ascertain  the  price 
thereof.  Though  the  subject-matter  of  the 
contract  be  clearly  ascertained,  yet  if  the 
price  cannot  be  calculated  until  the  parties 
have  weighed  the  goods,  no  property  therein 
passes  to  the  buyer  till  such  act  be  done." 
Bush  v.  Barfleld,  1  Cold.  93;  Bond  v.  Green- 
wald,  4  Heisk.  460.  We  might  cite  numerous 
other  cases,  but  the  foregoing,  in  our  opinion, 
control  the  present  case.   There  is  no  error 


in  the  decree  of  the  chancellor,  and  It  will  be 
affirmed,  with  costs.  The  other  judges  con- 
cur. 

Affirmed  orally  by  supreme  court,  March  8. 
1899. 


DUNN  v.  DUNN  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee.  Feb. 
11,  1899.) 
Equity — Rhhbabinq — Improvemests. 

1.  A  petition  to  rehear  must  be  filed  during  the 
term  at  which  the  decree  complained  of  is  ren- 
dered. 

2.  A  petition  to  rehear  cannot  be  entertained 
after  an  appeal  has  been  allowed,  and  appellant 
has  taken  the  oath  prescribed  for  poor  persons 
in  lieu  of  giving  bond. 

3.  Where  a  wife  expends  her  separate  means 
on  the  improvement  of  land  of  her  husband's 
father,  on  the  faith  that  he  would  allow  her  an 
interest  therein,  and  on  his  advice,  she  will  be 
protected,  to  the  extent  that  the  improvements 
enhance  the  land. 

Appeal  from  chancery  court,  Sumner  coun- 
ty; J.  S.  Gribble,  Chancellor. 

Bill  by  Mrs.  M.  T.  Dunn,  by  her  next 
friend,  against  M.  0.  Dunn  and  others. 
There  was  a  decree  for  defendants,  and  com- 
plainant appeals.  Modified. 

C.  R.  Head  and  J.  J.  Turner,  for  appellant 
W.  C.  Dismnkes  and  Ed.  T.  Seay,  for  appel- 
lees. 

WILSON,  J.  This  bill  was  filed  November 
5,  1895,  by  Mrs.  Dunn,  by  next  friend,  against 
her  husband,  some  of  her  children,  and  the 
executor  of  A.  G.  Dunn,— this  executor  being 
also  trustee  under  the  will,— to  assert  her 
rights  to  a  tract  of  land  set  out  hi  the  third 
clause  of  the  will  of  said  A.  G.  Dunn,  or,  if 
this  could  not  be  done,  to  ascertain  the  cost 
of  the  improvements  she  had  put  on  the  land, 
and  have  the  same  declared  a  lien  on  it  The 
pleadings  and  evidence  disclose  that  the  hus- 
band of  complainant,  the  defendant  M.  C. 
Dunn,  is  a  dissipated  man,  and  has  been  for 
a  number  of  years,  and  that  growing  out  of 
this  and  other  conditions,  they  became  es- 
tranged. They  have  five  children,  three  boys 
and  two  girls,  all  of  them  of  age,  except  two, 
and  one  of  these  two  is  about  of  age.  It  ap- 
pears that  in  the  unfortunate  differences  and 
estrangement  existing  between  their  parents, 
the  children  have  taken  the  side  of  their 
mother.  M.  C.  Dunn  is  the  son  of  A.  G. 
Dunn,  who  died  testate  In  Sumner  county  in 
1895,  at  the  advanced  age  of  90.  A.  G.  Dunn 
made  a  will  In  October,  1884.  It  was  pre- 
pared by  Judge  East  of  Nashville.  There  is 
no  complaint  as  to  it.  Its  third  clause  Is  as 
follows:  "I  give  to  Blackburn  H.  Dunn,  as 
trustee  for  my  son  Michael  C.  Dunn  and  his 
wife,  during  their  natural  lives,  and  on  their 
death  to  such  children  as  they  may  have  sur- 
viving (in  case  one  or  more  of  their  children 
should  die  leaving  a  child  or  children,  then 
such  grandchildren  is  or  are  to  take  the  in- 
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terest  of  its  parents  In  the  following  estate): 
[The  land  is  then  described.]  Such  trustee  is 
to  hold  the  title  to  said  property,  and  the 
same  Is  to  be  occupied  at  discretion  of  Micha- 
el C.  and  wife,  and  said  trustee  Is  not  to  be 
made  responsible  for  rents  unless  he  should 
collect  the  same;  and  said  trustee,  Michael 
C,  and  his  wife  are  empowered  to  sell  said 
land.  The  same  is  situated  in  Sumner  coun- 
ty, Tennessee,  in  civil  district  No.  5."  In 
June,  1893,  old  man  A.  O.  Dunn  made  a  cod- 
icil to  this  will.  It  was  also  prepared  by 
Judge  East,  in  compliance  with  the  request 
and  directions  of  the  old  gentleman,  contained 
in  a  letter  sent  to  him  through  his  son  Mi- 
chael (the  defendant  M.  C.  Dunn).  Said  codi- 
cil is  as  follows:  "I,  Albert  G.  Dunn,  make 
the  following  codicil  to  the  above  and  fore- 
going will,  dated  13th  day  of  October,  1884, 
and  declare  the  same  a  part  thereof.  I  re- 
voke item  three  of  said  will,  and  make  the 
following  disposition  of  the  property  men- 
tioned therein.  I  will  and  devise  the  same  to 
Blackburn  H.  Dunn  in  trust  for  use  and  ben- 
efit of  my  son  Michael  C.  Dunn  for  and 
during  his  natural  life,  and  on  death  of  said 
Michael  C.  the  same  Is  to  go  to  his  children 
equally,  and  to  the  descendants  of  any  chil- 
dren of  his  that  may  die  during  his  lifetime, 
per  stirpes,  with  power  In  the  trustee  and 
said  Michael  to  sell  the  property  herein  con- 
veyed, and  reinvest  the  proceeds  in  other  real 
estate  upon  like  trusts  as  are  herein  convey- 
ed, and  to  make  sales  and  reinvestments  of 
any  property  into  which  the  money  Is  Invest- 
ed, but  always  to  reinvest  In  other  real  es- 
tate upon  similar  trusts."  It  Is  thus  seen  that 
complainant,  Mrs.  Dunn,  wife  of  defendant 
Michael  C.  Dunn,  is  by  the  codicil  cut  off 
from  any  Interest  in  the  land  devised  In  the 
third  item  of  the  will.  Under  that  Item  of 
the  original  will  she  is  given  a  life  estate  In 
the  land  jointly  with  her  husband.  After  the 
death  of  old  man  A.  G.  Dunn,  his  will,  with 
the  codicil  above  quoted,  was  probated  in 
common  form  before  the  county  court  of 
Sumner  county.  His  son  Blackburn  H.  Dunn, 
being  named  as  executor,  qualified  as  such, 
and  also  as  trustee  under  the  codicil. 

The  insistence  of  Mrs.  Dunn,  in  her  bill 
and  evidence,  is  that  she  expended,  in  build- 
ing, from  her  separate  means,  a  dwelling  and 
other  Improvements  on  the  land  devised  in  the 
third  item  of  the  will  of  old  man  Dunn,  about 
$1,400,  upon  his  explicit  promises  and  dec- 
larations, and  upon  his  advice,  that  his  will, 
as  to  said  third  Item,  should  stand,  so  that  she 
would  have  a  homa  thereon  during  her  life, 
and  her  children  a  home  thereon  after  her 
death;  that  these  expenditures  for  the  Im- 
provements were  made  during  the  old  man's 
life,  upon  the  faith  of  his  promises  and  dec- 
larations aforesaid,  and  under  his  advice; 
that  without  them,  and  without  her  reliance 
on  them,  she  would  not  have  expended  in  im- 
provements on  the  land  all  her  separate 
means;  and  that,  in  view  of  these  facts,  it 
would  be  unjust  and  Inequitable  to  permit  her 


to  be  thrown  out  of  her  home,  under  the 
operation  of  the  codicil,  revoking  entirely,  as 
to  her,  the  devise  under  the  third  clause  of 
the  will,  on  the  faith  of  which  she  expended 
on  the  land  all  her  estate.  Her  further  in- 
sistence is  that,  in  the  event  the  court  can- 
not give  her  the  right  to  the  property  as  pro- 
vided in  the  third  clause  of  the  will  of  A.  G. 
Dunn,  she  should,  under  the  facts,  be  given 
a  decree  for  the  cost  of  her  improvements, 
declaring  the  same  a  lien  upon  the  land.  It 
further  appears  that  the  improvements  were 
put  upon  the  property  in  or  about  1887.  It 
should  be  further  stated  that  In  the  bill  it  Is 
averred  that  complainant  had  always,  in  con- 
nection with  some  of  her  children,  operated 
and  controlled  the  land  since  she  made  the 
improvements;  that  her  husband  had  taken 
no  control  or  management  of  the  same;  that 
owing  to  his  dissipated  habits,  etc.,  he  had 
furnished  them  no  support;  and  that  since  the 
death  of  old  man  Dunn,  and  the  probate  of 
his  will,  Blackburn  H.  Dunn,  executor  and 
trustee  under  the  will,  was  demanding  rent 
and  threatening  to  turn  her  out,  and  claimed 
the  growing  crops;  and  an  injunction  is  ask- 
ed to  restrain  the  trustee  and  her  husband  in 
this  regard.  The  bill  also  sets  out  the  sources 
whence  complainant  claims  she  got  the 
means  used  in  putting  the  improvements  on 
the  property.  The  bill  also,  in  effect,  charges 
that  the  codicil  was  the  result  of  the  age  and 
feebleness  of  old  man  Dunn,  and  the  Improper 
Influence  of  M.  C.  and  B.  H.  Dunn.  The  de- 
fendants, except  the  minor  children  of  com- 
plainant (that  Is,  the  husband  of  complainant 
and  Blackburn  H.  Dunn),  in  their  answer, 
deny  all  the  grounds  of  equity  and  relief 
averred.  Avoiding  details,  their  contention, 
in  substance,  is  (1)  that  the  improvements 
were  not  erected  on  the  land  devised  In  the 
third  clause  of  the  will  of  A.  G.  Dunn,  but 
upon  a  separate  piece,  of  Ave  acres,  that  the 
old  man  had  deeded  to  M.  C.  and  his  wife,  the 
complainant;  (2)  that  the  Improvements  were 
not  paid  for  by  the  separate  means  of  com- 
plainant, and  that  she  never  had  any  sep- 
arate estate;  (3)  that  A.  G.  Dunn  made  th? 
codicil  to  his  will  of  his  own  volition,  that 
he  was  entirely  competent  to  do  so,  and  that 
they  had  nothing  to  do  with  It 

A  large  volume  of  proof  was  taken  in  the 
cause.  It  is  conflicting  in  Its  relation  to  cer- 
tain Issues,  or  to  matters  bearing  upon  the 
Issues  In  the  case  under  the  pleadings,  and 
exhibits  a  sad  case  of  estrangement  between 
man  and  wife  and  between  father  and  some 
of  his  children.  It  is  especially  conflicting  as 
to  whether  the  improvements  alleged  to  have 
been  built  by  complainant  are  on  the  tract  of 
land  devised  In  the  original  third  Item  of  A 
G.  Dunn's  will,  or  upon  a  separate  piece,  of 
five  acres,  that  the  old  gentleman  deeded  to 
his  son  M.  C.  and  his  wife,  the  complainant 
It  is  also  conflicting  as  to  whether  the  com- 
plainant Mrs.  Dunn,  had  a  separate  estate  or 
means,  and  as  to  whether  she  expended  them 
in  maklug  improvements  on  the  faith  that 
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the  third  Item  of  the  will  of  A.  G.  Dunn  would 
be  permitted  to  remain  by  him  as  a  part  of  hia 
will,  or  whether  she  made  the  expenditures 
on  the  faith,  or  in  view,  of  his  deed  to  the 
Ore  acres.  The  chancellor  heard  the  case  up- 
on the  pleadings  and  proof  October  1,  1887, 
at  a  special  term  of  his  court.  He  held  that 
the  allegations  of  the  bill  were  not  sustained 
by  the  proof,  and  dismissed  it  at  the  cost  of 
complainant.  He  further  held  that  during  A. 
G.  Dunn's  life  he  executed  a  deed  in  fee  sim- 
ple to  M.  C.  Dunn  and  wife  to  five  acres  of 
land,  nnd  that  the  Improvements  paid  for,  and 
spoken  of  in  the  case,  were  put  on  said  five 
acres.  But,  In  the  opinion  of  the  court,  there 
was  doubt  as  to  the  correct  boundaries  of 
this  five  acres  on  which  the  improvements 
were  placed;  and  thereupon,  it  appears  from 
his  decree,  it  was  agreed  by  the  parties  in 
open  court  that  the  master  might  select  two 
disinterested  freeholders,  who,  in  conjunction 
with  the  county  surveyor,  were  to  go  upon 
the  premises,  and  survey,  and  determine  the 
boundaries  and  corners  of,  this  five  acres  of 
land;  and,  if  they  could  not  find  or  ascertain 
the  boundaries  and  corners,  then  they  were 
to  survey,  and  fix  the  corners  of,  five  acres 
of  land  that  included  the  improvements.  He 
farther  ordered  that  the  master  take  proof, 
and  report  to  the  succeeding  term  of  the 
court  what  damages  had  been  sustained  by 
M.  C  Dunn  and  his  trustee,  B.  H.  Dunn,  by 
reason  of  the  injunction  issued  under  the  bill, 
and  the  amount  of  rent  due  M.  0.  and  his 
trustee  during  the  pendency  of  the  suit.  He 
directed,  however,  that  this  report  be  held  up 
in  case  complainant  prayed  and  obtained  an 
appeal  to  the  supreme  court.  From  the  record 
It  appears  that  on  October  2,  1897,  during  the 
special  term,  and  the  day  after  the  above  de- 
cree was  rendered,  the  complainant  prayed  and 
was  granted  an  appeal  to  the  supreme  court 
from  the  decree  dismissing  her  bill  and  tax- 
ing her  with  the  costs,  and  she  was  given 
10  days  in  which  to  give  bond,  or  to  take  the 
oath  prescribed  for  poor  persons;  and  the 
order  or  decree  granting  the  appeal  recites 
that,  if  the  bond  or  oath  is  not  made  In  the 
time  given,  the  appeal  Is  not  granted.  The 
record  discloses  that  Mrs.  Dunn  took  the  oath 
to  perfect  the  appeal  October  9,  1897.  But  it 
appears  that  on  December  13,  1897,  at  the 
regular  time  for  holding  court,  Mrs.  Dunn,  by 
next  friend,  filed  a  petition  for  a  rehearing  of 
the  case.  In  this  petition  she  alleges  several 
grounds  why,  in  her  opinion,  a  rehearing 
should  be  granted.  It  Is  alleged  in  It  that  the 
court  adjourned  before  its  decree  aforesaid 
went  down,  and  that  the  minutes  of  the  term 
at  which  It  was  rendered  had  not,  when  this 
petition  to  rehear  was  filed,  been  signed.  She 
insists  that  in  the  decree  no  recovery  was 
given  her  for  her  money  spent  in  Improving 
the  place,  and  that  the  decision  was  given  un- 
der a  misapprehension  of  the  facts.  The  pe- 
tition sets  out  the  evidence  of  two  witnesses, 
tending  to  show  that  the  improvements  were 
put  on  the  five  acres  deeded  by  A.  Q.  Dunn 


to  her  and  her  husband,  and  insists  that  these 
witnesses  were  mistaken,  and  that  it  is  clear 
the  court  based  his  decree  upon  their  evidence. 
She  files  with  her  petition  the  affidavits  of 
several  parties  to  show  that  the  evidence  of 
the  foregoing  witnesses  on  the  point  above 
was  incorrect  The  rehearing  is  asked  that 
she  might  take  the  depositions  of  the  parties, 
and  show  that  the  Improvements  were  not 
placed  on  the  five  acres  deeded  to  her  and 
her  husband  by  A.  6.  Dunn,  but  upon  the 
tract  devised  In  the  third  Item  of  the  will  of 
A.  6.  Dunn.  The  record  discloses,  under  bill 
of  exceptions,  that  the  case,  upon  the  appli- 
cation for  a  rehearing,  was  tried  upon  the 
petition  of  complainant  and  the  affidavits  of 
the  several  parties,  which  are  set  out  At 
the  regular  December  term  following  the  spe- 
cial term  at  which  the  above  decree  was  en- 
tered the  chancellor  held  that  the  application 
came  too  late,  and  dismissed  the  petition  on 
this  ground.  It  seems  that  there  was  a  special 
term  of  the  chancery  court  of  the  county  held 
In  February,  1898;  and  the  cause  came  on  for 
bearing  on  the  report  of  the  commissioners  ap- 
pointed under  the  decree  in  October  previous 
to  report  the  boundaries  and  corners  of  the 
five  acres  deeded  by  A.  G.  Dunn  to  complain- 
ant and  her  husband,  and  the  exceptions 
thereto.  These  exceptions  were  overruled, 
and  the  report  confirmed.  The  report  of  these 
commissioners  simply  sets  out  by  metes  and 
bounds,  five  acres  of  land,  Including  the  im- 
provements. It  does  not  say  whether  or  not 
it  is  the  five  acres  deeded  by  A.  G.  Dunn  to 
complainant  and  her  husband,  or  whether  it 
is  a  part  of  the  tract  devised  by  the  third  Item 
of  the  will  of  A  G.  Dunn.  The  exceptions 
filed  to  the  report  are  not  in  the  record. 

The  errors  assigned  here,  in  substance,  are: 
First  that  the  chancellor  erred  In  not  decree- 
ing that  complainant  was  entitled  to  a  life 
interest  in  the  tract  of  land  devised  in  the 
third  item  of  the  original  will  of  A.  G.  Dunn, 
and  that  under  the  facts  the  codicil  to  the 
will  could  not  operate  to  defeat  her  rights 
fixed  by  said  clause  of  the  will;  second,  that 
the  court  erred  in  not  holding  that  the  Im- 
provements were  erected,  out  of  her  separate 
means,  on  the  tract  devised  in  the  third  clause 
of  said  will,  on  the  promises  of  A.  G.  Dunn, 
and  the  reliance  of  complainant  thereon,  that 
said  third  clause  of  the  will  would  not  be 
changed  so  as  to  affect  the  rights  of  complain- 
ant as  fixed  under  said  clause;  third,  that  the 
court  erred  in  not  granting  her  a  rehearing, 
under  the  averments  of  her  petition  therefor, 
and  the  affidavits  accompanying  It 

In  dealing,  first  with  the  last  error  as- 
signed, we  find  that  the  petition  to  rehear  was 
filed  at  a  term  of  the  court  subsequent  to 
the  term  at  which  the  decree  complained  of, 
and  sought  to  be  reheard,  was  rendered.  We 
take  it,  that  we  need  not  cite  authorities  to 
the  proposition  that  a  petition  to  rehear  must 
be  filed  during  the  term  at  which  the  decree 
complained  of  is  rendered.  In  addition,  it 
appears  from  the  record  that  an  appeal  bad 
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been  prayed  and  granted  at  the  term  at  which 
the  decree  was  rendered,  and  that  the  appeal 
had  been  perfected  before  the  petition  to  re- 
hear was  tiled  at  the  subsequent  term.  This 
being  so,  the  case,  as  to  the  decree  com- 
plained of,  was  In  the  supreme  court,  and  the 
chancery  court  had  no  jurisdiction  In  respect 
to  it.  It  results  that  there  Is  no  error  in  the 
action  of  the  chancellor  in  dismissing  the  pe- 
tition to  rehear. 

The  main  question  In  the  case  Is  as  to 
whether  the  complainant,  with  her  separate 
means,  erected  the  Improvements  on  the  tract 
of  land  devised  In  the  third  clause  of  the  will 
of  A.  O.  Dunn,  upon  the  promises  and  declara- 
tions of  said  Dunn  that  the  said  clause  of  his 
will  should  stand,  and  the  property  therein 
devised  be  a  home  for  complainant  during  her 
life,  if  she  would  expend  her  separate  means 
In  erecting  the  improvements  thereon.  We 
find  as  facts:  (1)  That  Mrs.  Dunn,  in  contem- 
plation of  law,  had  a  separate  estate.  In  mon- 
ey, when  these  Improvements  were  erected  on 
the  land,  In  1887.  (2)  That  the  Improvements 
were  erected  with  the  knowledge  and  assent 
of  old  man  Dunn,  and  that  they  are  on  the 
tract  of  land  devised  In  the  third  clause  of 
the  will,  or  that,  at  least,  complainant  was 
Induced  by  him  to  believe  that  the  Improve- 
ments were  being  placed  on  said  tract.  (3) 
That  said  improvements  erected  or  construct- 
ed by  her  separate  means  cost  about  $1,000, 
and  at  least  not  less  than  $760.  (4)  That  there 
Is  no  definite  proof  as  to  the  extent  to  which 
the  tract  of  land  was  enhanced  In  value  by 
the  improvements,  the  case  having  been  ap- 
parently deserted  for  the  purpose  of  meeting 
other  issues  in  the  case.  (5)  That  old  man 
A.  G.  Dunn  did  deed  a  five-acre  piece  of  land, 
in  fee  simple,  to  bis  son  M.  C.  and  his  wife, 
the  complainant;  that  this  deed  was  never 
acknowledged,  but  was  delivered  to  complain- 
ant; that  she  sent  It  to  her  brother,  in  Louis- 
ville, who  died  soon  thereafter;  and  that  said 
deed  has  never  been  found  or  heard  of  since. 
(0)  That  old  man  A.  O.  Dunn  was  competent 
to  make  a  will  at  the  time  he  made  the  cod- 
icil to  his  original  will,  herein  quoted,  and 
that  be  was  not  unduly  Influenced  thereto  by 
either  M.  0.  or  B.  H.  Dunn.  We  find,  in 
this  connection,  that  the  state  of  feeling  exist- 
ing between  complainant  and  her  husband, 
and  him  and  some  of  his  children,  was  ex- 
ceedingly unpleasant,  and  that  on  one  or 
more  occasions  his  children,  or  some  of  them, 
were  quite  rude  In  their  conduct  towards  blm, 
when  he  would  come  home  in  a  drunken  con- 
dition, and  In  a  mood  to  make  the  situa- 
tion exceedingly  disagreeable.  It  is,  moreover, 
shown  that  on  one  occasion,  and  perhaps  two, 
be  was  refused  admittance  to  the  house,  and 
that  thereupon  a  neighbor  carried  him  over 
to  his  father's,  or  he  went  himself.  It  ap- 
pears, and  we  find  as  a  fact,  that  M.  C.  Dunn 
reported  to  bis  father  this  treatment  of  him 
by  his  wife  and  children,  and  that  thereupon 
the  old  gentleman  made  the  codicil  to  his  will 
for  the  purpose  of  certainly  securing  a  home 


for  his  son  M.  OL  (7)  That  the  complainant 
expended  her  means  in  procuring  improve- 
ments, at  the  cost  stated,  upon  the  tract  of 
land  devised  in  the  third  clause  of  the  will, 
upon  the  faith  that  old  man  Dunn  would  al- 
low her  an  Interest  therein  as  fixed  by  the 
third  clause  of  his  will,  and  upon  his  advice  to 
so  expend  her  means,  we  think  is  reasonably 
certain  from  the  evidence.  If  correct  in  this, 
and  as  to  other  facts  found,  it  follows,  we 
think,  that  she  Is  entitled  to  protection.  We 
are  of  the  opinion,  and  so  hold,  that  she  is 
entitled  to  have  the  cost  of  her  improve- 
ments, to  the  extent  of  which  they  enhance 
the  value  of  the  land,  declared  a  lien  thereon, 
and  the  property  sold,  if  necessary,  to  dis- 
charge it.  It  does  not  appear  with  sufficient 
certainty  what  the  exact  sum  expended  by  her 
In  making  said  improvements  was,  nor  docs 
It  appear  to  what  extent  these  Improvements 
enhanced  the  value  of  the  land. 

The  decree  of  the  chancellor  will  be  modified 
as  herein  Indicated,  and  the  cause  will  be  re- 
manded to  the  court  below  for  proof,  and  a 
report,  as  to  the  extent  to  which  the  Improve- 
ments put  by  complainant  on  the  land  en- 
hanced its  value;  and  a  decree  therefor  will 
be  given  the  complainant,  and  the  same  de- 
clared a  lien  upon  the  land.  The  costs  of  the 
appeal  will  be  paid  by  the  defendant  M.  C. 
Dunn  and  by  his  trustee,  B.  H.  Dunn;  the 
latter,  out  of  any  trust  fund  In  his  hands. 
The  costs  below  will  be  taxed  as  the  chancel- 
lor hereafter,  upon  the  coming  In  of  the  report, 
may  adjudge.  Under  the  facts  of  the  case, 
the  court  being  of  opinion  that  old  man  A. 
G.  Dunn  intended  this  place,  with  the  Im- 
provements placed  thereon  by  complainant,  as 
a  home  for  herself  and  children,  she  should 
not  be  charged  with  rents  as  an  offset  against 
the  enhanced  value  of  the  property  covered  by 
her  Improvements.   The  other  judges  concur. 

Affirmed  orally  by  supreme  court,  March 
16,  1899. 


BOZE  et  al.  v.  NICHOLS  et  al. 

(Court  of  Chancery  Appeals  of  Tennessee. 
Nov.  19,  189S.) 

Fraudulent  Mortgage  —  Pubchasb  bt  Other 
Creditors. 

One  to  whom  a  debtor  gives  a  mortgage  on 
his  stock  in  trade,  but  who  purposely  withholds 
it  from  registration,  and  by  agreement  allows 
the  debtor  to  remain  in  possession  selling  and 
disposing  of  the  goods,  whereby  the  mortgage 
is  fraudulent,  can  have  no  relief  in  equity 
against  one  who,  without  notice,  buys  and  ob- 
tains possession  of  the  goods,  though  all  the 
latter  gives  therefor  is  credit  on  an  antecedent 
debt. 

Appeal  from  chancery  court.  Smith  county; 
T.  J.  Fisher,  Chancellor. 

Bill  by  H.  C.  Boze,  trustee,  and  others, 
against  H.  B.  Nichols  and  others.  Decree 
for  complainants.  Defendants  appeal.  Be 
versed. 
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Garrett  &  Gold,  for  appellants.  W.  V. 
Lee,  for  appellees. 

BARTON,  J.  This  was  a  replevin  bill  Bled 
by  the  complainants  to  recover  a  lot  of  per- 
sonal property,  consisting  of  a  stock  of  goods 
located  In  the  town  of  Elmwood,  Smith  coun- 
ty, which  goods  had  been  sold  and  conveyed 
by  H.  A.  Nichols  to  his  brother  Harrison 
Nichols.  The  complainants  claim  nnder  a 
deed  of  trust  made  by  H.  A.  Nichols.  The 
defendant  Harrison  Nichols  claims  under  a 
bill  of  sale  and  conveyance  to  him  of  the 
goods.  The  facts  are  as  follows:  H.  A 
Nichols  was  a  merchant  doing  a  general  mer- 
chandise business  in  Elmwood,  Smith  coun- 
ty, and  on  December  81,  1896,  executed  to 
H.  C.  Boze,  as  trustee,  to  secure  the  Bank  of 
Carthage  the  payment  of  a  note  for  $220.36 
of  that  date,  due  one  day  after  date,  a  deed 
of  trust  on  his  stock  of  goods.  The  trustee 
was  authorized  to  take  immediate  possession 
of  the  stock  of  goods,  sell  the  same  by  or- 
dinary daily  sales  for  30  days  for  cash,  and 
the  remainder  of  the  stock  at  auction,  to  pay, 
first,  the  expenses  of  the  trust,  and  then  the 
debt  secured  by  the  deed  of  trust.  Such 
were  the  provisions  of  the  trust  deed.  But, 
at  the  time  of  the  execution  of  the  deed  of 
trust,  there  was  an  agreement  and  under- 
standing between  the  officials  of  the  bank 
and  H.  A.  Nichols  that  he  (H.  A.  Nichols) 
should  remain  in  possession  and  control  of 
the  goods,  selling  and  disposing  of  them  in 
the  ordinary  course  of  business,  replenishing 
and  carrying  on  his  business  as  usual,  and 
he  was  to  make  monthly  payments  to  the 
bank.  Under  this  arrangement,  H.  A.  Nich- 
ols did  remain  in  possession  and  control,  sell- 
ing and  replenishing,  and  conducting  his 
business  as  usual,  until  February  9,  1897, 
when  he  sold,  conveyed,  and  turned  over  the 
stock  of  goods  in  question  to  his  brother  H. 
B.  Nichols,  for  the  sum  of  $300,  for  which 
he  was  given  a  credit  on  a  note  held  by  H. 
B.  Nichols  against  him.  The  deed  of  trust 
given  to  the  bank  had  been  retained  by  it  In 
its  custody,  and  was  not  registered  until  two 
days  after  the  property  had  been  sold  and 
turned  over  to  H.  B.  Nichols,  the  registration 
being  at  8  p.  m.  on  February  11,  1897.  The 
weight  of  the  proof  is,  as  we  And.  that  the 
brother  H.  B.  Nichols,  the  purchaser  of  the 
property,  had  no  notice  of,  and  did  not  know 
of.  the  existence  of  the  deed  of  trust  made  to 
secure  the  bank.  The  bank's  debt  secured 
by  the  deed  of  trust  was  a  note  at  one  day, 
as  stated,  which  was  given  In  renewal  of  a 
former  note  which  had  been  given  to  cover 
an  overdraft  But,  at  the  time  the  last  note 
secured  by  the  deed  of  trust  was  given,  it 
was  given  under  a  threat  made  by  the  officers 
of  the  bank  to  take  steps  for  collection,  and 
was  an  extension  of  the  debt  in  considera- 
tion of  the  security  given.  It  is  a  contested 
question  of  fact  as  to  whether,  at  the  time 
the  deed  of  trust  was  given,  there  was  an 
agreement  for  the  maker,  H.  A.  Nichols,  to 


remain  in  possession,  and  an  agreement  not 
to  register  the  deed  of  trust  We  think  the 
weight  of  the  evidence  is  that  there  was  an 
agreeement  that  H.  A.  Nichols  might  remain 
In  possession  and  control,  buying  and  selling 
as  usual.  In  any  event  he  was  allowed  to 
do  so,  with  the  understanding  that  he  was  to 
make  monthly  payments,  and  the  deed  of 
trust  was  held  up  and  not  registered,  with 
the  view  of  not  embarrassing  H.  A.  Nich- 
ols. So,  the  case  presented  is  where  the 
bank  purposely  holds  up  and  fails  to  register 
a  deed  of  trust,  and  allows  the  mortgagor  to 
remain  in  possession  and  control,  selling  and 
disposing  of  the  stock  of  goods  mortgaged, 
and  doing  business  in  the  usual  way,  be- 
lieving that  the  registration  of  the  deed  would 
bring  Nichols*  creditors  down  on  him.  Dur- 
ing the  continuance  of  this  condition,  H.  B. 
Nichols  became  the  purchaser  of  this  stock 
of  goods,  and  went  into  possession  thereof, 
in  ignorance  of  the  deed  of  trust  given  to  se- 
cure the  bank,  and  of  the  bank's  rights.  But 
the  only  payment  made  by  him  for  the  stock 
of  goods  was  by  giving  the  vendor,  H.  A. 
Nichols,  a  credit  for  $300  on  an  antecedent 
and  existing  debt,  evidenced  by  note  for 
$880.62,  made  on  March  8,  1891,  and  due  at 
one  day.  Immediately  after  the  sale  and 
conveyance,  to  wit,  on  February  13,  1897, 
the  replevin  bill  in  this  case  was  filed,  and 
bond  given  in  the  penalty  of  $800.  The  goods 
were  delivered  by  the  sheriff,  under  the  writ 
of  replevin,  to  the  trustee,  H.  O.  Boze.  De- 
fendants H.  B.  and  H.  A.  Nichols  answered, 
substantially  setting  out  the  facts  as  we  have 
above  stated;  also  filing  cross  bill  raising 
question  of  usury,  but  which  was  subse- 
quently settled,  and  need  not  be  further  no- 
ticed. We  should  state  that  In  the  answer 
H.  B.  Nichols  pleads  and  relies  upon  the  doc- 
trine of  innocent  purchaser  in  due  course  of 
trade  without  notice.  Proof  was  taken,  the 
chancellor  rendered  decree  in  favor  of  com- 
plainants, giving  as  a  reason  for  bis  decree 
that  by  the  deed  of  trust  in  question,  the 
title  to  the  property  In  question  was  vested 
In  H.  C.  Boze,  the  trustee,  and  did  not  pass 
by  the  bill  of  sale  to  H.  B.  Nichols.  On  tne 
stated  facts  above  set  out,  we  are  of  the 
opinion  that  the  complainants  are  not  entitled 
to  the  relief  granted  by  the  chancellor  In  this 
case;  for,  entirely  aside  of  the  question  of 
innocent  purchaser,  the  facts  in  the  record, 
as  we  find  them,  show  an  arrangement  made 
between  the  bank  and  H.  A.  Nichols  which 
was  fraudulent  in  its  character  as  to  all 
other  creditors,  and  contrary  to  public  pol- 
icy. While  the  fraudulent  character  of  the 
transaction  does  not  appear  on  the  face  of 
the  deed  of  trust,  as  a  matter  of  fact  it  ex- 
isted. The  bank,  having  a  deed  of  trust  on 
the  stock  of  goods  consumable  In  their  use, 
purposely  withholds  the  deed  of  trust  from 
registration,  and  by  agreement  allows  the 
mortgagor  to  remain  in  possession,  selling 
and  disposing  of  them.  H.  B.  Nichols,  hav- 
ing a  debt  against  bis  brother,  which  he 
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might  have  reduced  to  a  Judgment,  and  have 
levied  on  the  goods,  in  ignorance  of  the  facts 
buys  the  stock  of  goods,  goes  into  posses- 
sion, giving  a  credit  on  bis  debt.  And  even 
if  it  be  true  that,  having  taken  the  stock  of 
goods  in  payment  of  an  antecedent  debt,  be 
cannot  rely  on  the  doctrine  of  an  innocent 
purchaser,  still,  we  think  it  likewise  true 
that,  the  arrangement  between  H.  A.  Nich- 
ols and  the  bank  having  been  fraudulent  and 
contrary  to  public  policy,  the  complainants 
must  be  repelled  from  this  court,  and  cannot 
be  granted  any  relief.  The  decree  of  the 
chancellor  will  be  reversed,  and  bill  dis- 
missed.  Complainants  will  pay  all  the  costs. 

WILSON,  J.,  concurs. 

Affirmed  orally  by  supreme  court  January 
9,  1899. 


BRADLEY  et  al.  v.  FREED  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee. 
Nov.  19,  1898.) 
Paths  nt — Evidsncb — Dbolaratiohs. 

1.  Where  complainant  merely  denies  that  de- 
fendant paid  him  certain  money,  as  defendant 
testified,  the  testimony  of  the  latter  cannot  be 
supported  by  a  previous  consistent  statement 
made  by  him  to  another. 

2.  In  support  of  defendant's  contention  that 
he  made  a  payment  to  complainant,  testimony 
of  witnesses  to  particular  instances  in  which 
complainant  had  forgotten  payments  made  to 
him  is  not  admissible. 

Appeal  from  chancery  court,  Smith  county; 
T.  J.  Fisher,  Chancellor. 

Bill  by  D.  A.  Bradley  and  others  against  J. 
M.  Freed  and  others.  Decree  for  complain- 
ants.   Defendant  Freed  appeals.  Affirmed. 

John  S.  MeMurry  and  James  T.  Miller,  for 
appellant   Ed  T.  Seay,  for  appellees. 

WILSON,  J.  The  bill  In  this  case  was  filed 
to  collect  a  balance  alleged  to  be  due  on  two 
purchase-money  notes  given  by  defendant 
Freed  for  a  tract  of  land  by  an  enforcement 
of  a  vendor's  lien.  It  appears  that  Freed 
had  sold  a  part  of  the  land  to  his  co-defend- 
ant Wright,  and  It  is  averred  In  the  bill  that 
the  complainants  had  not  waived  or  released 
their  Hen  on  the  part  so  sold,  and  It  Is  prayed 
that  the  whole  tract  be  sold,  if  necessary,  to 
pay  the  balance  due  from  Freed.  The  chan- 
cellor declined  to  order  a  sale  of  the  part  of 
the  tract  sold  by  Freed  to  Wright,  but  order- 
ed a  sale  of  the  part  still  retained  by  Freed, 
to  pay  the  balance  found  by  him  to  be  due  on 
the  notes  of  Freed  sued  on.  The  action  of  the 
chancellor  in  declining  to  decree  a  sale  of  the 
part  of  the  tract  conveyed  by  Freed  to  Wright 
was  not  appealed  from  by  the  complainants, 
and  we  need  not  further  notice  this  feature  of 
the  case. 

The  contest  is  over  a  credit  of  $500  claimed 
by  Freed.  The  chancellor  disallowed  this 
credit,  and  Freed  appealed.   Freed  Insists 


that  be  paid  this  $500  to  complainant  D.  A. 
Bradley,  acting  for  himself  and  wife,  and  as 
the  agent  of  the  other  complainants,  in  March, 
1S92.  This  Is  denied  by  Bradley.  The  ques- 
tion is  purely  one  of  fact  The  substance  of 
the  error  assigned  by  Freed  to  the  holding  of 
the  chancellor  disallowing  bis  contention  is 
that  the  weight  of  the  proof  sustains  his  prop- 
osition that  the  payment  was  made  between 
the  1st  and  15tb  of  March,  1892.  lie  produces 
no  receipt,  or  written  evidence,  signed  by  any 
one  showing  Its  payment.  He  Is  not  certain 
whether  he  paid  it  In  money,  or  by  check  on 
a  bank.  No  check  is  shown  in  the  evidence. 
He  does,  however,  exhibit  a  statement  pre- 
pared by  Bradley,  as  he  claims,  In  May,  1894, 
and  this  statement  includes  a  credit  of  $500 
of  March  1,  1892.  Bradley  admits  that  this 
statement  Is  in  his  handwriting,  but  says,  in 
substance,  that  It  was  put  In  to  show  the  bal- 
ance due  upon  the  basis  of  Freed's  contention, 
and  that  it  was  to  stand  If  he  produced  any 
receipt  or  evidence,  aside  from  his  own  re- 
membrance, showing  Us  payment;  other- 
wise, it  was  not;  and  that,  at  the  time.  Freed 
said  be  was  arranging  to  borrow  the  money 
to  pay  off  the  notes,  and  wanted  to  know  the 
sum  be  must  obtain  to  do- so,  upon  the  the- 
ory of  finding  satisfactory  evidence  that  he 
had  paid  the  $500.  Of  course,  if  credit  Is  al- 
lowed, it  must  be  upon  the  idea  that  the 
weight  of  the  evidence  shows  the  payment. 
Pleading  the  payment  the  burden  is  upon 
Freed  to  prove  It.  He  affirms,  and  Bradley 
denies;  and,  taking  each  party  to  be  equally 
entitled  to  credit  the  case  of  payment  la  not 
sustained. 

Freed  swears  that  the  money  with  which 
this  payment  was  made  was  received  from  the 
sale  of  a  lot  of  corn  shipped  to  a  Nashville 
firm.  The  deposition  of  William  Freed,  a 
brother  of  the  defendant,  was  taken  in  the 
case.  He  testifies,  In  effect,  that  be  and  his 
brother  were  partners  in  business  in  Nash- 
ville; that  they  dissolved  March  23,  1892;  that 
a  few  days  after  this  the  defendant,  his  broth- 
er, came  to  his  new  business  place,  and  told 
him  that  he  would  need  money  badly  the  next 
day,  when  the  witness  said,  "What's  the 
matter?  I  thought  you  got  a  whole  lot  of 
money  Just  yesterday  from  corn,— a  whole  lot 
of  corn  down;"  and  he  (the  defendant)  said, 
"Yes,  that  money  is  gone  already;  I  have 
given  that  money  to  Bradley."  All  the  mate- 
rial or  relevant  part  of  the  deposition  of  this 
witness  was  objected  to,  and  the  objection 
sustained.  The  defendant  also  Introduced 
several  witnesses,  who,  in  their  depositions, 
testified  to  several  Instances  in  which  they 
had  paid  money  to  Bradley,  which  he  seemed 
to  have  forgotten  entirely,  and  which  he 
would  not  acknowledge  until  his  receipts  were 
produced,  or  such  other  evidence  as  he  could 
not  deny.  This  class  of  evidence  was  object- 
ed to,  and  the  objection  sustained.  The  ac- 
tion of  the  court  in  suppressing  the  evidence 
indicated  was  excepted  to  by  defendant  and 
his  exceptions  properly  preserved  by  bill  of 
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exceptions.  One  or  more  of  these  witnesses 
testify,  in  substance,  that  Mr.  Bradley  had  to 
some  extent  a  defective  memory  In  relation- 
to  business  transactions.  We  do  not  under- 
stand from  the  record  that  the  chancellor  de- 
clined to  consider  this  class  of  evidence.  His 
ruling,  as  we  understand  it,  excluded  the  tes- 
timony of  witnesses  giving  particular  Instan- 
ces In  which  Bradley  had  forgotten  payments 
made  to  him,  or  that  money  had  been  left 
with  him.  Error  is  assigned  here  to  the  rul- 
ing of  the  chancellor  In  suppressing  the  evi- 
dence above  Indicated.  It  is  Insisted  that  the 
testimony  of  William  Freed  proving  that  de- 
fendant told  him,  in  March,  1802,  that  he  had 
paid  Bradley  the  corn  money,  Is  competent, 
«s  it  is  proof  of  a  previous  consistent  state- 
ment made  by  the  defendant.  Queener  v. 
Morrow,  1  Cold.  125,  Dossett  v.  Miller,  3 
Sneed,  73,  and  Bank  v.  Robinson,  1  Baxt.  484, 
are  cited  in  support  of  this  insistence.  A 
■close,  and  careful  examination  of  these  cases 
will  show,  we  think,  that  they  do  not  support 
the  position  of  appellant.  In  the  case  of 
Dossett  v.  Miller,  supra,  Judge  Carothers,  in 
delivering  the  opinion  of  the  court,  announced 
the  principle  that,  when  the  credit  of  a  wit- 
ness is  attacked  upon  the  ground  that  he 
had  made  statements  inconsistent  with  those 
be  makes  in  court,  it  is  competent  to  sustain 
him  by  showing  that  at  other  times,  and  on 
-other  occasions,  he  had  made  statements  con- 
sistent with  those  he  makes  in  court.  Says 
Judge  Carothers:  "Upon  this  question  there 
to  a  very  great  conflict  in  the  authorities.  In 
1  Greenl.  Bv.  I  468,  such  evidence  is  declared 
to  be  inadmissible,  'unless  where  a  design  to 
misrepresent  is  charged  upon  the  witness,  In 
■consequence  of  his  relation  to  the  party  or  to 
the  cause,  in  which  case,  It  seems,  It  may  be 
proper  to  show  that  he  made  a  similar  state- 
ment before  that  relation  existed.'  We  think 
the  case  put  by  Mr.  Greenleaf  above  Is  a 
proper  one  for  the  admission  of  previous  con- 
sistent confirmatory  statements,  but  would 
also  allow  It  In  all  cases  where  the  evidence 
given  in  court  is  Impeached  by  proving  for- 
mer contradictory  statements.  It  might  be 
dangerous  to  further  enlarge  or  relax  the  rule, 
as  corroborative  statements  are  of  easy  man- 
ufacture, and  may  be.  made  the  means  of 
Imposition  by  bolstering  up  false  testimony." 
In  Queener  ▼.  Morrow,  supra,  Judge  McKln- 
ney,  in  delivering  the  opinion  of  the  court, 
says:  "It  seems  that,  ever  since  the  time  of* 
Lord  Mansfield,  the  former  consistent  state- 
ments of  a  witness,  to  rebut  his  contradic- 
tions, are  rejected  by  the  English  courts,  ex- 
cept In  a  very  few  particular  cases,  though 
formerly  It  had  been  held  otherwise  by  some 
of  the  authorities.  It  Is  laid  down  in  3 
Starkle,  Ev.  p.  1758,  that  former  statements 
of  a  witness,  Impeached,  are  not  admissible 
for  the  purpose  of  confirmation,  'except  In 
particular  Instances,  where  the  statement  was 
made  at  a  time  when  the  witness  labored  un- 
der no  Interest  or  influence  to  misrepresent 
the  fact.'   This  rule  has  been  departed  from 


by  several  of  the  American  courts.  Some  of 
these  cases  go  to  the  length  of  holding  that 
Buch  evidence  is  admissible  wherever  the  wit- 
ness Is  sought  to  be  impeached  by  reason  of 
contradictory  statements,  and  others  would 
seem  to  carry  the  doctrine  still  further.  .  The 
case  of  Dossett  v.  Miller,  8  Sneed,  72-76,  sanc- 
tions the  principle  that  evidence  of  previous 
consistent  statements  Is  admissible,  in  all 
cases,  where  the  testimony  of  the  witness, 
given  In  court,  Is  sought  to  be  Impeached  by 
proof  of  contradictory  statements.  •  *  * 
The  reason  for  rejecting  confirmatory  evi- 
dence of  former  declarations,  according  to 
some  of  the  English  authorities,  is  the  seem- 
ing incongruity  of  holding  that  a  representa- 
tion, without  oath,  can  be  any  confirmation 
of  a  statement  upon  oath.  But  there  would 
seem  to  be  some  show  of  reason  In  the  doc- 
trine that  where  It  was  attempted  to  estab- 
lish that  the  statement  on  oath  Is  a  fabrica- 
tion of  recent  date,  or  where  a  design  to  mis- 
represent, from  some  motive,  is  Imputed  to 
the  witness,  or  where  it  Is  sought  to  destroy 
his  credit  by  proof  of  contrndictory  repre- 
sentations, evidence  of  his  having  given  the 
same  account  of  the  matter,  at  a  time  when 
no  motlye  of  Interest  existed,  and  no  In- 
fluence had  been  brought  to  operate  upon 
him,  to  misrepresent  the  facts,  ought  to  be 
received,  because  It  naturally  tends  to  inspire 
increased  confidence  In  the  truth  of  the  sworn 
statement  To  this  extent,  we  think,  the 
principle  Is  reasonable  and  just."  Bank  v. 
Robinson,  supra,  goes  no  further.  The  opin- 
ion of  Judge  McFarland  in  that  case  reaffirms 
the  principle  of  the  two  preceding  cases.  The 
same  question  arose  again  In  the  case  of 
Ha/es  v.  Cheatham,  6  Lea,  1,  10.  Judge 
Cooper,  In  the  last-named  case,  thus  states 
the  rule:  "The  rule  Is  that  where  It  Is  at- 
tempted to  be  established  that  the  statement 
of  a  witness  on  oath  is  a  recent  fabrication, 
or  where  it  is  sought  to  destroy  the  credit  of 
the  witness  by  proof  of  contradictory  repre- 
sentations, evidence  of  his  having  given  the 
same  account  of  the  matters  at  a  time  when 
no  motive  existed  to  misrepresent  the  facts 
ought  to  be  received,  because  it  naturally 
tends  to  inspire  confidence  in  the  sworn  state- 
ment." It  Is  thus  seen,  we  think,  that  the 
facts  of  this  case  do  not  call  for  the  applica- 
tion of  the  rule  of  evidence  Invoked.  There 
Is  no  reversible  error  In  the  action  of  the 
chancellor  excluding  this  evidence. 

The  question,  at  last,  comes  to  the  point  of 
settling  the  controverted  matter  upon  the  evi- 
dence of  Bradley  and  Freed,  Interpreted  in 
the  light  of  the  situation  of  the  parties  and 
the  attendant  circumstances.  It  is  urged,  in 
behalf  of  appellant,  that  he  never  took  re- 
ceipts for  any  payments  made  to  Bradley,  and 
such  seems  to  be  the  fact.  But  we  are  una- 
ble to  see  bow  this  avails  him.  He  should 
have  done  so,  unless  he  was  willing  to  rely 
upon  the  honesty  and  accuracy  and  the  cor- 
rectness of  the  memory  of  Bradley.  Courts 
cannot  In  the  absence  of  reasonably  clear  erl- 
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dence,  and  the  applicability  thereto  of  estab- 
lished law,  always  relieve  parties  from  the 
results  of  their  loose  business  methods.  De- 
fendant relies  upon  payment  and  pleads  it. 
It  Is  his  duty  to  prove  the  payment  to  the 
reasonable  satisfaction  of  the  court,  by  a  pre- 
ponderance of  the  evidence.  We  take  it, 
from  this  record,  that  be  and  Bradley  are 
equally  credible  as  -witnesses,  and,  tbls  being 
so,  the  weight  of  the  evidence  does  not  lean 
to  his  side  because  he  neglected  to  take  re- 
ceipts for  payments  which  are  not  disputed. 
The  other  payments  appear  to  be  credited  on 
the  notes,  and  it  Is  clear  that  Bradley  could 
as  readily  have  neglected  to  have  credited 
these  payments  and  denied  their  existence  as 
the  one  in  dispute.  The  case,  as  to  the  point 
In  dispute,  is,  under  the  evidence,  evenly  bal- 
anced, and,  this  being  so,  the  appellant  must 
fail,  as  the  burden  is  on  him. 

The  chancellor  heard  the  case  March  9,  1898. 
He  gave  complainants  a  decree  for  $1,693.62, 
and  taxed  defendant  Freed  with  the  costs, 
and  declared  the  recovery  a  vendor's  lien  on 
the  tract  of  land  sold  to  Freed,  except  that 
sold  by  Freed  to  Wright,  and  ordered  his 
master  to  sell  the  land  upon  which  the  lien 
was  declared.  The  land  ordered  to.  be  sold 
Is  particularly  described  in  his  decree.  A  de- 
cree will  be  entered  here  for  tbe  amount  of  the 
decree  of  the  chancellor,  with  interest  and  the 
same  will  be  declared  to  be  a  vendor's  Hen  on 
the  land  ordered  to  be  sold  by  the  chancellor; 
and  unless  the  recovery  herein  granted  is  paid 
in  90  days  from  this  date,  with  Interest  the 
clerk  of  this  court  will,  after  advertising  the 
time  and  place  of  sale  and  giving  notice  as  re- 
quired by  law,  sell  said  land  for  cash,  free 
from  the  equity  of  redemption,  to  the  highest 
and  best  bidder.  He  will  report  his  action  in 
the  premises  to  the  next  term  of  this  court. 
He  will  sell  tbe  land  at  Dixon  Springs,  Smith 
county,  Tenn.  Tbe  cost  will  be  paid  by  the 
defendant  Freed,  or  out  of  tbe  proceeds  of  the 
sale.    The  other  judges  concur. 

Affirmed  orally  by  supreme  court,  December 
19. 1898. 


CUSTER  et  al.  RUSSET  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee.  Nor. 
5,  189&) 

Execution —  UjlLS  —  Redemption — Estoppel — 
Appbal. 

1.  An  execution  creditor  purchased  land  of  his 
debtor  at  execution  sale  for  one  dollar,  the  judg- 
ment belDg  returned  unsatisfied.  Thereafter  a 
third  person  purchased  the  land  from  the  judg- 
ment debtor  under  an  agreement  to  pay  the  judg- 
ment, which  he  did,  to  the  execution  debtor,  pay- 
ing a  sum  he  and  his  attorney  supposed  was  a 
full  discharge  of  it,  which  sum  the  purchaser 
at  execution  sale  accepted.  'Held,  that  he  could 
not  thereafter  acquire  legal  title  under  a  sher- 
iffs deed,  and  assert  it  against  the  purchaser 
paying  the  judgment. 

2.  The  failure  of  the  prevailing  party  to  ap- 
peal from  a  part  of  a  decree  against  him  seem- 
ingly inconsistent  with  the  part  favorable  to 


him  does  not  affect  his  rights  under  the  decree, 
there  being  nothing  in  the  pleading  to  justify 
such  unfavorable  portion. 

Appeal  from  chancery  court,  Franklin  coun- 
ty; T.  M.  McConnell,  Chancellor. 

Bill  by  John  Custer  and  another  against  C. 
B.  Russey  and  another.  There  was  a  decree 
for  complainants,  and  defendants  appeal.  Af- 
firmed. 

J.  K.  P.  Pearson,  C.  B.  Russey,  and  A.  S. 
Colyar,  for  appellants.   Banks  &  Embrey,  for 

appellees. 

WILSON,  J.  Tbe  original  bill  In  tbls  cause 
was  filed  August  1, 1896,  by  the  complainants 
to  recover  possession  of  a  tract  or  parcel  of 
land  In  Franklin  county.  Complainant  Cas- 
ter claims  title  to  the  land  in  the  original 
bill  under  a  deed  thereto  from  Peter  G.  Sells 
and  wife,  dated  May  26,  1895,  and  acknowl- 
edged and  registered  the  same  day.  Com- 
plainant George  Edwards,  It  is  averred  In  the 
bill,  was  a  tenant  of  Custer,  occupying' this 
land;  and  it  is  alleged  that  Edwards  recently, 
before  the  filing  of  tbe  bill,  temporarily  moved 
out  of  the  house  on  the  premises,  when  de- 
fendant Russey,  by  bis  tenant  defendant  Wil- 
son, entered  upon  the  premises,  and  forcibly 
opened  the  doors  of  the  house  and  took  pos- 
session. It  Is  also  alleged  that  Russey,  within 
the  last  few  days,  had  procured  a  deed  to  tbe 
land,  claiming  to  have  purchased  it  for  the 
sum  of  one  dollar.  The  procuring  of  this  deed 
is  alleged  to  be  the  result  of  a  fraudulent 
scheme  between  Russey  and  Wilson,  concocted 
and  carried  out  to  harass  complainant  Cus- 
ter. It  Is  also  averred  that  complainant  Ed- 
wards Instituted  an  action  of  forcible  and  un- 
lawful detainer  against  Wilson,  before  a  jus- 
tice of  the  peace;  that  this  suit  was  heard  by 
the  justice,  July  24,  1896,  when  it  was  de- 
cided in  favor  of  complainant;  that  Russey 
was  preparing  to  take  the  case  to  the  circuit 
court  by  certiorari  proceedings;  that  this 
course  was  taken  to  further  annoy  complain- 
ant, and  to  enable  Wilson  to  continue  in  the 
possession,  and  waste  and  destroy  the  crops 
of  complainant  growing  on  tbe  premises.  Aft- 
er averring,  in  general  terms,  that  there  was 
fraud  and  collusion  between  Russey  and  Wil- 
son, and  that  tbe  deed  to  the  land  to  Russey 
should  be  declared  fraudulent  the  bill  prays 
for  an  injunction  to  restrain  Wilson  from  en- 
tering on  tbe  land,  and  Russey  from  proceed- 
.  lng  further  under  the  detainer  suit  decided  by 
the  Justice;  that  the  deed  to  Russey  be  de- 
clared fraudulent  and  a  cloud  upon  the  title 
of  complainant;  and  that  complainant  be  de- 
creed to  be  the  owner  of  the  land.  A  limited 
Injunction  issued  enjoining  defendants,  sim- 
ply, from  using,  interfering  with,  or  destroy- 
ing any  crops  of  complainant  growing  or 
standing  on  the  premises.  The  writ  of  injunc- 
tion issued,  and  It  is  agreed  that  it  was  served. 

Russey  answered  the  bill  August  12,  1S96. 
With  his  answer,  be  exhibits  a  deed  to  130 
acres  of  land  made  to  him  by  the  sheriff  of  the 
county.   This  deed  is  dated  July  2,  1896,  and 
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appears  to  have  been  acknowledged  and  reg- 
istered the  same  day.  This  deed  recites  that 
Hussey  recovered  a  judgment  against  Peter 
G.  Sells  before  a  Justice  of  the  peace,  Decem- 
ber 5,  1893,  for  $6.10  and  costs;  that  an  exe- 
cution issued  on  this  Judgment,  February  10, 
1894;  that  It  went  into  the  hands  of  a  con- 
stable of  the  county;  that,  said  Sells  having 
no  personalty  subject  to  levy,  the  execution 
was  levied  upon  certain  real  estate,  which  is 
described  in  the  deed;  that  after  this  levy 
the  papers  In  the  cause  were  certified  into 
the  circuit  court  of  the  county,  which  court  at 
its  April  term,  1894,  entered  an  order  for  the 
sale  of  the  land;  that  an  order  for  Its  sale 
issued  to  the  sheriff,  April  18, 1894;  that  after 
advertising  and  giving  notice,  as  required  by 
law,  the  sheriff  sold  the  land,  June  4,  1894, 
for  cash,  when  it  was  bid  In  by  Russey  at  the 
price  of  one  dollar,  which  he  paid;  and  that 
the  process  was  returned  into  court  unsatisfied 
July  17,  1894.  To  carry  out  and  perfect  this 
sale,  the  sheriff  executed  the  deed  to  Russey. 
Russey  avers,  in  his  answer,  that  the  tract  of 
land  conveyed  to  him  as  aforesaid  by  the 
sheriff  covers  and  embraces  the  land  claimed 
by  complainant  in  his  bill,  and  which  com- 
plainant bought  from  Sells  about  September 
1.  1895,  over  a  year  after  he  purchased  at  the 
sheriff's  sale.  He  alleges  that  he  had  put 
Wilson  In  possession  as  his  tenant,  and  agreed 
for  him  to  rent  and  cultivate  the  place  for 
1897,  but  that  he  made  no  claim  to  the  crops 
on  the  land  for  the  year  1896.  He  denied  all 
charges  of  fraud  and  collusion  between  him 
and  Wilson.  He  denies  that  any  doors  or 
locks  were  broken  in  putting  Wilson  in  the 
house  on  the  premises,  and  avers  that  when 
his  tenant  entered  no  one  was  on  the  premises 
or  In  the  house.  He  denies,  generally,  all 
charges  of  fraud  or  wrong,  and  says  that,  as 
this  Is  a  pure  action  of  ejectment,  he  relies 
upon  his  perfectly  legal  title  acquired  under 
the  sheriff's  deed.  Wilson,  also,  answered  the 
bin.  Aside  from  admitting  that  he  was  in 
possession,  and  the  pendency  of  the  unlawful 
detainer  suit,  he  puts  In  issue  all  the  aver- 
ments of  the  bill.  He  also  pleads,  in  defense, 
the  pendency  of  the  two  suits,  but  alleges  that, 
as  the  question  is  one  of  title  to  the  land,  he 
has  no  Interest  in  the  suit 

On  January  26,  1897,  complainant  filed  an 
amended  bill.  After  repeating,  in  brief,  the 
substance  of  the  original  bill,  and  that  Russey 
had  obtained  the  small  judgment  alleged  by 
him  against  Peter  G.  Sells,  that  an  execution 
issued  thereon,  and  its  levy,  and  the  subse- 
quent condemnation  In  the  circuit  court,  and 
the  purchase  of  the  land  at  one  dollar  at  the 
sheriff's  sale  by  Russey,  this  pleading  makes 
the  contention  that  the  execution  was  not  lev- 
ied on  the  land,  that  no  levy  was  written  on 
the  execution,  but  that  there  appeared  among 
the  papers  in  the  case  a  slip  of  paper  on  which 
there  purports  to  be  written  a  levy  on  the 
land.  This  amended  bill  avers  that  Sells,  May 
28.  1895,  sold  this  land  to  complainant;  that, 
under  the  terms  of  the  sale,  complainant  was 


to  pay  off  the  Russey  Judgment;  that  com- 
plainant and  Sells  that  day,  May  28,  1895,  did 
pay  off  said  judgment,  which  then  amounted, 
with  Interest,  to  $6.50,  and  the  costs,  amount- 
ing to  $18,  and  that  these  two  sums  were 
paid  into  the  office  of  the  circuit  court  clerk 
In  full  satisfaction  of  the  said  Judgment  and 
costs;  that  the  records  of  the  said  clerk's 
office  show  said  satisfaction  on  that  date;  and 
that  Russey  had  receipted  the  clerk  for  the 
principal  and  Interest  of  his  judgment.  It 
avers  that  the  deed  obtained  from  the  sheriff 
by  Russey  was  fraudulent  and  void,  because 
there  was  no  unsatisfied  judgment  for  it  to 
stand  upon,  and  no  consideration  for  the 
same.  It  further  avers  that  complainant  and 
Sells  had  paid  to  the  clerk  $26.56,  when,  In 
point  of  fact,  the  judgment  and  costs  amount- 
ed to  only  $24.50.  This  pleading  further  al- 
leges that  the  land  Is  worth  $1,500,  and  that, 
if  Russey  failed  to  receive  the  one  dollar  bid 
by  him  at  the  sheriff's  sale,  it  was  purely  an 
oversight  onxthe  part  of  the  attorneys  of  com- 
plainant, who  looked  up  the  matter;  that  it 
was  the  purpose  of  Sells,  complainant,  and 
their  attorneys,  to  pay  every  cent  of  the  claim 
of  Russey;  that  It  is  believed  that  this  was 
done;  and  that,  in  view  of  these  facts,  It 
would  be  unconscionable  to  permit  Russey  to 
get  this  tract  of  land  for  the  small  considera- 
tion of  one  dollar,  and  It  is  asked  that  the  deed 
of  the  sheriff  to  Russey  be  set  aside  as  fraudu- 
lent. It  Is  further  alleged  that  the  sale  to 
Russey  is  void  because  there  is  no  return  of 
the  officer  on  the  execution,  and  no  indorse- 
ment on  said  execution,  and  this  being  so 
renders  the  deed  void. 

Russey  demurred  to  the  amended  bill  on  the 
following  grounds:  (1)  The  amended  bill  Is 
devoid  of  equity,  in  that  It  shows  that  com- 
plainant was  a  purchaser  pendente  lite,  and 
hence  cannot  complain  of  anything  on  the  rec- 
ord. Moreover,  he  cannot  attack  the  record 
in  the  circuit  court  In  a  collateral  way,  and  Is 
bound  by  the  same.  (2)  Having  a  deed  with 
covenants  of  warranty,  complainant  must  rely 
upon  his  warranty  of  title.  (3)  Complainant, 
by  the  showing  of  the  amended  bill,  purchas- 
ed pendente  lite,  and,  being  affected  with  no- 
tice of  the  lis  pendens,  he  cannot  complain, 
and,  having  failed  to  redeem  the  land  in  time, 
he  has  no  rights,  legal  or  equitable,  to  it 

This  demurrer  was  overruled,  and  defend- 
ant Russey  answered.  In  his  answer  he  re- 
lies upon  his  purchase  at  the  sheriff's  sale  and 
the  sheriff's  deed.  He  denies  that  complain- 
ant intended  to  redeem  the  land.  He  avers 
that  when  the  time  for  redemption  expired, 
he  sent  word  to  complainant  Custer  to  come 
and  pay  him  the  dollar,  with  Interest  and 
that  if  he  did  not  he  would  take  the  deed  from 
the  sheriff  and  take  possession  of  the  land; 
that  instead  of  complying  with  this  request, 
he  refused,  and  sent  word  to  respondent  "to 
go  ahead,  pop  his  whip;  he  had  paid  all  he 
intended  to  pay."  The  answer  also  says: 
"Thereupon  this  respondent  got  like  the  tick, 
and  thought  If  complainant  could  stand  it  re- 
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spondent  could,  and  be  put  Wilson  In  the 
house,  the  same  being  vacant."  He  says  he 
was  in  Winchester  and  vicinity  all  the  time, 
and  was  willing  and  tried  to  get  complainant 
to  redeem  the  land,  but  that  he  would  not  pay, 
and  he  alleges  that  complainant  did  not  pay 
the  sum  stated  in  his  bill  to  the  clerk  of  the 
court,  but  paid  it,  through  his  attorney,  to 
the  sheriff  on  an  execution  from  the  circuit 
court,  in  satisfaction  of  the  judgment  and 
costs,  and  that  there  never  was  any  redemp- 
tion of  the  land,  in  respect  to  the  sum  bid  for 
it  at  the  sale  made  by  the  sheriff.  He  pre- 
sents, with  his  answer,  the  record  from  the 
court,  and  avers  that  he  had  done  no  wrong, 
and  bad  not  tried  to  deceive  and  mislead  the 
court,  as  had  complainant  in  his  effort  to 
make  the  impression  that  he  (respondent) 
had  acted  the  Shylock,  and  was  trying  to  get 
his  (complainant's)  land  for  one  dollar.  In 
this  corfhectton,  he  avers  that,  when  he  bought 
at  the  sheriff's  sale,  the  land  was  sold  to  him 
subject  to  a  lien  on  It  for  some  $500  or  $600, 
in  favor  of  A.  J.  Skidmore,  executor  of  Field- 
ing Rice,  in  the  case  against  Peter  G.  Sells, 
by  virtue  of  a  decree  of  the  supreme  court  of 
the  state,  and  that,  instead  of  respondent  try- 
ing to  get  the  land  of  complainant  for  a  dol- 
lar, the  latter  was  endeavoring  to  get  his  (re- 
spondent's) land  for  nothing. 

We  need  not  notice  the  answer  of  Wilson  to 
the  amended  bill  further  than  to  say  that  he 
relies  upon  the  fact  that  the  unlawful  de- 
tainer suit,  which  It  seems  the  Injunction  in 
the  case  did  not  Interfere  with  or  stop,  was 
dismissed  in  the  circuit  court  as  to  complain- 
ant Custer,  and  that  he  (Wilson)  has  no  Inter- 
est In  this  suit,  except  as  the  tenant  of  Russey. 

A  considerable  volume  of  proof  was  taken 
in  the  cause  pending  the  development  of  the 
case  in  the  court  below.  Much  feeling  seems 
to  have  been  engendered,  and  one  or  more  af- 
fidavits were  filed  which  are  rather  spirited 
In  their  charges.  These  charges  relate,  In  the 
main,  to  certain  depositions  that  were  taken, 
and  the  methods  adopted  in  connection  with 
them.  We  are  unable  to  see,  however,  that 
they  shed  much  light  upon  the  vital  issues  in 
the  case,  as  It  is  presented  to  us  in  the  record. 
The  cause  was  heard  before  Chancellor  Mc- 
Connell  on  the  pleadings  and  proof,  February 
2,  1898.  He  decreed  that  complainant  had  a 
valid  title  to  the  land  In  controversy,  and 
was  entitled  to  Its  possession.  He  held  that 
the  deed  from  the  sheriff  to  Russey  was  fraud- 
ulent and  void,  and  canceled  It  as  a  cloud 
upon  the  title  of  complainant  He  further  de- 
creed that  there  was  some  doubt  as  to  wheth- 
er Russey  had  received  the  dollar  he  bid  and 
paid  the  sheriff  at  the  latter's  sale  of  the  land, 
and  thereupon  gave  Russey  a  decree  against 
Custer  for  the  dollar  and  interest  thereon 
amounting  to  22  cents,  and  ordered  an  execu- 
tion to  Issue  against  Custer  in  favor  of  Rus- 
sey for  $1.22.  He  taxed  Custer  with  one- 
fourth  of  the  costs,  and  Russey  with  the  oth- 
er three-fourths.  He  ordered  a  writ  to  Issue, 
if  necessary,  to  put  Custer  In  possession  of 


the  land.  The  decre*  of  the  chancellor  recites 
that  the  defendant  excepted  to  his  rulings  per- 
mitting the  master  to  amend  his  caption  and 
certificate  to  the  depositions  of  John  Custer 
and  George  Edwards  after  the  trial  had  begun, 
these  depositions  having  been  excluded  at  the 
July  term,  1897,  and  the  same  not  having 
been  reflled.  He  excepted  to  all  tie  rulings 
of  the  chancellor,  and  to  his  final  decree,  ex- 
cept in  so  far  as  it  taxed  Custer  with  one- 
fourth  of  the  costs,  and  prayed  and  was  grant- 
ed an  appeal  to  the  supreme  court.  The  er- 
rors assigned  are,  In  substance:  First  Nei- 
ther the  bill  nor  the  decree  In  the  case  shows 
any  ground  to  set  aside  the  deed  of  the  sher- 
iff to  Russey.  Under  this  assignment  the  in- 
sistence Is  that  the  general  charge  In  the  bill, 
that  "said  deed  Is  a  fraudulent  scheme  on  the 
part  of  Russey  aud  his  co-defendant  Wilson, 
to  harass  and  annoy  your  complainant"  con- 
not  be  made  the  basis  for  avoiding  a  deed  for 
fraud.  In  other  words,  the  contention  is  that, 
in  the  absence  of  the  averment  of  the  facts 
constituting  fraud,  the  ground  for  relief  based 
on  fraud  is  not  laid,  and  that  fraud,  as  the 
basis  of  relief,  does  not  exist  by  virtue  of  its 
mere  general  averment  Second.  That  the 
chancellor  evidently  based  his  decree  upon 
the  small  consideration  of  one  dollar  paid  by 
Russey  at  the  sheriff's  sale,  when,  as  Is  insist 
ed  under  this  assignment  the  only  question 
In  the  case'  Is  the  legal  title,  and  that  the 
matter  of  consideration  cuts  no  figure  at  all 
In  the  case.  Third.  The  record  shows  a  per- 
fect legal  title  In  Russey,  which  the  chancel- 
lor apparently  overlooked,  or,  perhaps,  disre- 
garded, because  of  the  small  consideration 
paid  by  Russey. 

The  controlling  facts  In  this  case  are  sim- 
ple and  few,  as  we  view  them  in  this  record, 
and  one  of  the  dominant  facts,  as  we  think, 
controls  its  proper  disposition.  This,  to  our 
minds,  would  be  clear  beyond  all  doubt  if  the 
decree  of  the  chancellor  against  Custer  In  fa- 
vor of  Russey  for  $1.22,  the  sum,  with  Inter- 
est bid  by  Russey  for  the  land  at  the  sheriff's 
sale,  was  out  of  the  way,  and  from  which 
part  of  his  decree  complainant  did  not  appeal. 
The  difficulty  In  dealing  with  the  case  as  it 
is  before  us  comes  from  the  fact  that  this 
part  of  the  decree  seems  inconsistent  with  the 
finding  of  the  decree  In  another  part  of  it 
that  the  sheriff's  deed  to  Russey  was  fraudu- 
lent and  therefore  should  be  set  aside,  and 
that  complainant  had  a  valid  and  perfect  title 
to  the  land.  The  simple,  plain  facts,  as  we 
find  them  to  the  record,  are:  (1)  That  De- 
cember 5,  1893,  Russey  obtained  a  judgment 
against  Peter  G.  Sells  before  a  justice  for  $6.- 
10  and  costs.  An  execution  Issued  on  this 
judgment,  and  went  Into  the  hands  of  a  con- 
stable, February  10,  1894.  This  official  levied 
it  February  12,  1894,  on  the  place  or  farm  on 
which  Sells  lived,  known,  or  recited  In  his 
levy,  as  the  "Fitzpatrick  Place."  This  levy, 
as  it  states,  was  made  subject  "to  the  claim 
or  lien  of  Fielding  Rice's  estate,  and  now  m 
favor  of  Jack  Skidmore,  executor."   The  pa- 
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pen  In  the  case,  after  this  levy,  were  sent  to 
the  circuit  court,  and  this  court,  at  Its  April 
term,  1884,  entered  an  order  of  condemna- 
tion, and  the  land  was  directed  to  be  Bold. 
An  order  of  sale  Issued  from  this  court,  and 
the  sheriff  sold  the  land  under  it,  June  4, 
1894,  when  Russey  bid  it  in  at  one  dollar, 
which  sum  he  paid  to  the  sheriff.  The  sheriff 
made  Russey  a  deed  to  the  land,  July  2,  1895. 
(2)  Fielding  Rice  recovered,  December  21,  a 
decree  in  the  supreme  court  against  Peter  G. 
Sells  for  $447.47,  and  the  decree  of  that  court 
recites  that  this  recovery  was  given  for  the 
annual  interest  on  the  amount  of  money  paid 
by  the  complainant  Rice  for  the  Fltzpatrick 
tract  of  land  and  the  Samuel  Looney  tract, 
described  in  the  record,  and  it  was  further  ad- 
Judged  in  the  decree  of  the  supreme  court  that 
during  the  lifetime  of  the  complainant  in  the 
case  the  defendant  therein  should  pay  him  an- 
nually the  interest  on  the  purchase  price  of 
said  two  tracts  of  land.  It  was  further  ad- 
Judged  that  the  recovery  above,  of  $447.47  and 
accruing  Interest,  was  a  Uen  upon  the  two 
tracts,  and  the  land  was  ordered  to  be  sold 
if  the  recovery  was  not  paid  in  90  days.  The 
supreme  court  in  this  decree,  also,  gave  judg- 
ment agaiust  Sells  for  $225.95.  This  recov- 
ery, it  seems,  was  not  made,  in  the  decree, 
a  Uen  on  any  land.  The  cause  was  remand- 
ed to  the  chancery  court  of  Franklin  county 
for  further  proceedings  to  carry  out  the  de- 
cree of  the  supreme  court.  It  seems  that  an 
execution  Issued  from  the  chancery  court  of 
Franklin  county  against  Sells  to  collect  a 
Judgment  of  $233.30  recovered  by  Rice,  June 
30,  1863.   This  execution  issued  January  4, 

1894.  It  was  levied  on  the  Fltzpatrick  place, 
March  14,  1894.  The  sheriff,  it  appears,  sold 
the  land,  under  this  levy,  April  23,  1894,  when 
it  was  bid  in  by  A.  J.  Skldmore,  executor  of 
Fielding  Rice,  at  the  price  of  $266.30.  It  also 
appears  that,  after  the  cause  above  referred 
to  was  remanded  from  the  supreme  court,  the 
death  of  Fielding  Rice  was  suggested  in  the 
lower  court,  and  admitted,  and  that  the  cause 
was  revived  in  the  name  of  said  Skldmore, 
as  his  executor.  No  deeds  were  made,  so  far 
as  is  disclosed  by  the  record,  under  the  above 
sale  to  Skldmore,  executor.  (3)  When  Custer 
came  to  buy  this  land  from  Sells,  May  28, 

1895,  the  fact  that  the  claims  in  favor  of  Rus- 
sey and  of  Skldmore,  executor,  rested  upon 
it,  was  known  and  recognized,  and  it  was  the 
purpose  and  intention  of  all  parties  to  pay 
off  and  discharge  these  claims  in  full,  so  that 
Custer  could  get  the  land  dlslncumbered  of 
all  claims  against  it  (4)  The  weight  of  the 
proof,  read  in  the  light  of  the  situation  of  the 
parties  and  the  circumstances  surrounding 
them,  and  the  end  that  was  sought,  leads  us 
to  the  conclusion,  and  we  so  find  as  a  fact, 
tbat  Russey  was  cognizant  of  this  purpose, 
and  that  he  was  in  the  office  of  the  solicitors 
of  complainant  when  his  purchase  from  Sells 
was  nnally  agreed  upon,  including  the  obliga- 
tion of  Custer  to  pay  his  claim.  The  circum- 
stances go  strongly  to  show  that  he  was  cog- 
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nlzant  of  the  sum  they  expected  was  neces- 
sary to  discharge  his  claim  and  the  court  costs 
incident  to  it  So  far  as  is  disclosed  by  the 
record,  neither  his  attorneys,  nor  Russey, 
thought  of  or  mentioned  the  one  dollar  he  bid 
at  the  sheriff's  sale.  We  think  the  memory 
of  Russey  is  in  fault  when  he  testifies,  in  sub- 
stance, that  be  was  not  in  or  about  the  office 
of  the  attorneys  of  complainant  when  bis  pur- 
chase, and  its  terms,  etc.,  were  finally  agreed 
upon  and  consummated.  We  are,  moreover, 
not  at  all  satisfied  that  the  sum  paid  in  or  to 
the  office  of  the  circuit  court  clerk,  or  rather 
to  the  sheriff,  was  not  sufficient  to  pay  off  the 
whole  claim  of  Russey,  including  the  dollar 
that  he  bid  at  the  sheriff's  sale.  But,  aside 
from  this,  if  we  are  correct  in  our  finding  of 
fact— and  we  are  reasonably  satisfied  that  we 
are— that  Russey  knew  that  Custer  purchased 
the  land,  and  that  he  knew  he  was  to  pay  off 
the  claims  on  the  land,  and  tbat  his  claim  was 
taken  into  consideration,  and  was  supposed 
to  amount  to  so  much,  which  sum  was  paid 
by  Custer,  it  is  determinative  of  the  case.  It 
would  be  contrary  to  all  sound  rules  of  equity, 
in  this  view  of  the  case,  to  permit  him,  after 
the  parties  had  paid  in  all  that  they  supposed 
was  due  him,  including  the  cost,  and  he  had 
accepted  the  benefits  of  such  payment  to  res- 
urrect this  one  dollar  paid  at  the  sheriff's  sale, 
and  make  It  the  legal  and  equitable  basis  for 
a  deed  to  the  legal  title  to  this  land,  which 
he  knew  was  purchased  by  complainant  and 
which  he  knew  complainant  thought  be  had 
fully  paid  for,  including  the  debt  on  It  due 
the  defendant  While  it  Is  true  that  in  an 
action  of  ejectment,  the  legal  title  is  alone 
Involved,  It  Is  still  true  that  In  a  court  of  eq- 
uity, a  defendant  will  be  precluded  from  as- 
serting a  mere  dry  legal  title,  which,  in  equity 
and  good  conscience,  he  is  not  entitled  to  pre- 
sent, as  a  defense  to  a  better  claim  and  right 
on  the  part  of  the  other  party.  Under  the 
facts  of  this  case,  as  we  view  them,  the  de- 
fendant Is  and  ought  to  be  estopped  from  as- 
serting the  legal  title  apparently  vested  in  him 
by  the  deed  of  the  sheriff.  If  he  knew  that 
complainant  was  purchasing  this  land,  and 
that  in  this  purchase  he  was  to  discharge  the 
debt  due  the  defendant  and  did  pay  a  sum 
which  he  and  his  attorney  thought  was  a 
full  discharge  of  such  debt,  and  the  benefits 
of  which  payments  the  defendant  accepted, 
all  of  the  elements  of  an  estoppel  exist  Of 
course,  we  would  not  hold  that  the  mere  pur- 
pose and  intention  of  a  party,  unaccompanied 
by  acts,  can  defeat  the  operation  or  the  force 
of  a  legal  title  to  the  land,  but  certain  acts, 
the  benefits  of  which  are  accepted  by  a  party, 
will  estop  him  from  acquiring  the  legal  title, 
in  contravention  of  the  rights  of  the  party, 
the  benefit  of  whose  payments  and  acts  has 
been  accepted. 

In  thus  disposing  of  the  case,  we  have  not 
deemed  It  necessary  to  discuss  the  effect  of 
the  sale  of  this  land  made  by  the  sheriff  to 
Skldmore,  executor,  before  the  sale  made  by 
him  to  the  defendant  Russey.   The  control- 
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ling  question  of  fact  above  Indicated.  In  our 
opinion,  settles  the  case. 

We  may  remark,  In  passing,  that  we  do  not 
see,  under  the  shape  of  the  pleadings,  Just 
bow  the  chancellor  could  render  a  decree 
against  the  complainant  In  favor  of  Russey 
for  $1.22,  the  amount  of  the  bid  made  by  the 
defendant  at  the  sheriffs  sale,  with  Interest 
thereon.  We  presume,  simply,  as  the  chan- 
cellor so  says  In  his  decree,  that  he  was  in 
doubt  as  to  whether  the  sum  paid  by  com- 
plainant covered  the  debt,  interest,  and  costs 
In  the  case  of  Russey  against  Sells,  together 
with  the  dollar  he  bid  at  the  sheriff's  sale. 
We  do  not  think  the  failure  of  the  complain- 
ant to  appeal  from  this  part  of  the  decree  in- 
terferes with  his  rights,  as  affirmatively  de- 
cided by  the  decree  of  the  chancellor;  that  is, 
his  holding  that  the  complainant  had  a  valid 
title  to  the  land  and  was  entitled  to  its  pos- 
session. It  Is  apparent  that  the  chancellor 
gave  this  decree  for  $1.22  in  order  that  all 
the  possible  equities  of  the  defendant  might 
be  met  There  Is  nothing  in  the  pleading  to 
justify  it  The  result  is  that  the  decree  of 
the  chancellor  will  be  affirmed,  with  costs. 
The  other  judges  concur. 

Affirmed  orally  by  supreme  court  December 
20,  1896. 


WILLIAMS  et  al.  v.  CLARK. 
CLARE  v.  WILLIAMS  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee. 
Nov.  19,  1898.) 
Chancbby  EUxs — Pbopbktt  Sold — Conbtku  otion 
of  Bill. 

1.  A  bill  by  the  widow  and  heirs  of  deceased, 
alleging  the  insufficiency  of  the  personal  prop- 
erty to  pay  the  debts  of  the  estate;  that  a  por- 
tion of  the  real  estate  should  be  sold  to  pay 
the  same,  and  for  division  among  the  owners; 
that  this  consisted  of  lands  on  which  were  "180 

food,  merchantable  poplar  trees,  72  ash  trees, 
8  cucumber  trees,    walnut  trees,  and  a 

great  many  fine  chestnuts  and  oak  trees";  and 
that  it  was  to  the  interest  of  all  parties  "to  sell 
all  merchantable  poplar,  cucumber,  ash,  and 
walnut  timber  off  of  said  land,  for  the  purpose 
of  paying  said  debts,  and  for  a  division  of  the 
remainder  of  the  proceeds  of  said  timber  among 
said  heirs," — is  brought  for  sale,  not  of  the 
number  of  trees  mentioned,  but  of  all  the  mer- 
chantable poplar,  cucumber,  ash,  and  walnut 
trees  on  the  land,  and  the  statement  of  the  num- 
ber found  was  mere  inducement,  for  informa- 
tion of  the  court,  to  show  that  there  would  be 
enough  timber  to  be  sold,  without  its  being  nec- 
essary to  sell  the  land. 

2.  Where  a  bill  is  filed  for  sale  of  all  the 
merchantable  trees  of  certain  kinds  on  certain 
land,  though  stating  the  number  of  such  trees, 
and  the  decree  of  sale  orders  all  the  merchant- 
able trees  of  such  kinds  on  the  land  sold,  and  the 
master  does  so,  and  makes  his  report  to  that  ef- 
fect and  the  court  affirms  It  but  devests  and 
vests  title  only  to  the  number  of  trees  men- 
tioned in  the  bill,  though  there  are  more  than 
that  number  of  merchantable  trees  on  the  land, 
so  that  the  devesting  and  vesting  of  title  are 
unavailing,  for  indefiniteness.  the  sale  is  com- 
plete as  to  all  the  merchantable  trees  of  the 
kinds  named,  and  all  the  beneficial  interest  pass- 
es to  the  purchaser. 


Appeals  from  chancery  court,  Putnam  coun- 
ty; T.  J.  Fisher,  Chancellor. 

Bill  by  J.  C.  Williams  and  others  against 
T.  J.  Clark,  and  cross  bill  by  him  against 
complainants.  Decree  for  complainants,  and 
defendant  appeals.  Modified. 

Algood  &  Flnley,  for  appellant.  T.  L.  Den- 
ny and  A.  W.  Boyd,  for  appellees. 

NEIL,  J.  The  original  bill  was  filed  to  re- 
cover of  the  defendant  the  value  of  certain 
timber  alleged  to  have  been  cut  by  him  from 
the  land  described  in  the  bill,— more  than  was 
sold  to  him.  The  defendant  filed  an  answer, 
insisting  that  the  timber  complained  of  was 
Included  In  the  purchase  made  by  him  from 
the  complainants;  and  be  also  filed  the  an- 
swer as  a  cross  bill,  and  asked  for  a  decree 
passing  title  to  all  the  timber  purchased  by 
him,  or  a  credit  upon  his  purchase-money 
notes,  on  grounds  which  will  be  hereinafter 
more  particularly  referred  to.  The  sale  was 
made  in  certain  Judicial  proceedings,  the  sub- 
stance of  which  will  now  be  stated:  On  the 
9th  of  November,  1895,  the  widow  and  heirs 
at  law  of  Henry  Williams,  deceased,  filed 
their  bill,  ex  parte,  In  the  chancery  court  of 
Putnam  county,  alleging,  in  substance,  that 
the  personal  assets  of  the  estate  were  Insuffi- 
cient to  pay  the  debts  thereof,  and  that  a  por- 
tion of  the  real  estate  should  be  sold  to  pay 
debts,  and  for  division  among  the  owners, 
and  that  this  consisted  of  800  acres  of  land 
situated  in  Putnam  county  (describing  it); 
that  the  widow  was  entitled  to  a  life  estate 
therein.  And  the  bill  continues:  "That  said 
lands  are  wild,  mountainous  lands,  and  prin- 
cipally valuable  on  account  of  the  fine  timber 
thereon.  That  there  are  now  standing  on 
said  land  180  good,  merchantable  poplar  trees, 

72  ash  trees,  16  good  cucumber  trees,  

walnut  trees,  and  a  great  many  fine  chestnut 
and  oak  trees,  and  a  large  quantity  thereof. 
Complainants  also  state  and  charge  that  It 
would  be  vastly  to  the  interest  of  all  the  par- 
ties concerned  to  sell  the  merchantable  poplar, 
cucumber,  ash,  and  walnut  timber  off  of  said 
land,  for  the  purpose  of  paying  said  debts, 
and  for  a  division  of  the  remainder  of  the  pro- 
ceeds of  said  timber  money  among  said  heirs; 
giving  to  complainant  Sarah  Williams  one 
child's  part  therein,  making  9  shares  in  all. 
Complainants  all  state  that  there  would  still  be 
left  a  suitable  amount  of  timber  on  said  land, 
for  any  ordinary  purposes,  after  selling  said 
poplar,  cucumber,  ash,  and  walnut  timber." 
All  of  the  complainants  were  adults,  except 
one  (Mary  Ann  Williams),  who  appeared  by 
her  regular  guardian,  J.  E.  Nicholas.  Sarab 
Williams  was  the  widow  of  the  deceased.  He 
left  a  will  by  which  he  gave  to  his  wife  all 
his  real  estate  during  her  own  life,  and  at 
her  death  to  be  equally  divided  among  all  her 
children.  Proof  was  taken  In  that  case  show- 
ing that  there  were  180  poplar  trees  on  the 
land,  that  would  measure  from  20  inches 
across  the  stump  up  to  60  inches,  and  would 
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be  worth,  on  an  average,  $4  per  tree,  and  16 
encumber  trees,  worth  $4  per  tree,  and  72 
ash  trees,  that  would  measure  from  20  Inches 
np  across  the  stump,  worth,  on  an  average, 
$4  per  tree,  and  that  there  was  a  considerable 
number  of  good  oak  trees.  The  decree  ad- 
Judges  as  follows:  "That  on  said  land  there 
Is  a  considerable  amount  of  fine,  merchantable 
poplar,  cucumber,  and  ash  timber,  some  wal- 
nut timber,  and  a  considerable  amount  of  oak 
and  chestnut  timber;  •  •  •  that  it  Is  to 
the  best  interest  of  all  parties  concerned  to 
sell  said  timber  for  the  purpose  of  paying  oft 
and  satisfying  said  indebtedness  against  said 
estate,  and  for  a  division  of  the  remainder  of 
the  proceeds  arising  from  the  sale  of  the  tim- 
ber among  said  heirs;  giving  to  said  widow 
one  child's  part  thereof,  making  In  all  9  shares 
or  interests  In  said  timber  fund.  It  is  further 
ordered  and  decreed  by  the  court  that  all  of 
the  merchantable  poplar  timber,  cucumber, 
ash,  and  walnut  timber,  on  said  land,  be  sold; 
that  the  clerk  and  master,  after  giving  notice 
of  the  time  and  place  of  sale  as  required  by 
law  in  such  cases,  offer  said  timber  publicly 
for  sale  to  the  highest  bidder,  on  a  credit  of 
<!  and  9  months,  selling  said  timber  In  separate 
lots  (the  poplar  and  cucumber  In  one  lot,  the 
ash  In  one  lot,  and  the  walnut  in  one  lot); 
taking  notes,  with  security,  and  a  special  lien 
on  said  timber  or  lumber,  wherever  found,  for 
said  purchase  money,— and  report  to  the  next 
term  of  this  court"  At  the  next  term  the  or- 
der of  sale  was  renewed  with  a  direction  to 
report  to  the  following  term.  The  master  re- 
ported as  follows:  "I  respectfully  report:  In 
obedience  to  a  decree  in  this  cause  made  at  the 
last  term,  commanding  me  to  sell  the  property 
therein  mentioned,  I  advertised,  as  required 
by  decree,  and  on  the  7th  day  of  September, 
1896,  in  front  of  the  court-house  door  at  Cook- 
ville,  sold  said  property  at  public  sale.  The 
ash  timber  was  sold  to  W.  N.  Lee  (he  being 
the  highest  and  best  bidder)  for  $16,  for 
which  be  paid  $1.15,  and  for  the  remainder 
executed  his  promissory  notes  for  the  sum  of 
$7.20,  dated  September  7,  1896,,  due,  respective- 
ly, 6  and  9  months  after  date,  and  bearing  In- 
terest from  date,  with  Lewis  Johnson  as  his 
surety  thereon.  The  poplar  and  cucumber 
was  sold  to  T.  J.  Clark,  at  the  price  of  $485.50,, 
and  the  walnut  was  sold  to  the  same  party 
for  the  price  of  $7,  or  $492.50  for  the  poplar, 
cucumber,  and  walnut;  he  being  the  highest 
and  best  bidder.  Of  said  amount,  he  paid 
$49.50  In  cash,  and  for  the  remainder  exe- 
cuted his  two  promissory  notes,  each  for  the 
sum  of  $221.62,  dated  September  7,  1896,  due, 
respectively,  6  and  9  months  after  date,  and 
bearing  interest  from  date,  with  W.  T.  Mllll- 
gan  and  William  Robertson,  W.  A.  Tlley,  and 
L.  J.  Garner  as  his  sureties  thereon.  Said 
property  so  sold  consisted  of  the  merchant- 
able cucumber,  poplar,  and  ash  on  the  farm 
which  Mrs.  Henry  Williams  now  lives  on,  In 
the  Third  civil  district  of  Putnam  county,  and 
touching  the  lands  of  Rush  Hunter.  William 
Shirley,  T.  L.  Johnson,  James  Short,  and 


others."  This  report  was  confirmed  by  the 
court,  In  the  following  language:  "Which  re- 
port, being  unexcepted  to,  la  In  all  things  con- 
firmed by  the  court;  and  it  appearing  to  the 
court,  and  from  the  record  In  said  cause,  and 
the  report  of  the  clerk  and  master,  that  the 
merchantable  timber  on  the  farm,  described 
In  complainants'  bill,  consists  of  180  poplar 

trees,  72  ash  trees,  16  cucumber  trees,  

walnut  trees,  It  Is  therefore  decreed  by  the 
court  that  all  the  right,  title,  and  interest 
which  all  said  complainants,  as  heirs  of  said 
Williams,  deceased,  have  In  the  said  72  trees, 
be  devested  out  of  them,  and  vested  in  W.  N. 
Lee,  the  purchaser,  and  that  all  the  right,  title, 
and  Interest  that  all  of  the  said  parties,  as 
said  heirs  at  law,  have  in  and  to  said  180  pop- 
lar and  16  cucumber  and  walnut  trees 

be  devested  out  of  them,  and  vested  in  T.  J. 
Clark,  the  purchaser  thereof,  subject  to  the 
lien  retained  on  all  of  said  timber  for  the  pay- 
ment of  the  purchase  money."  The  contest 
is  over  the  surplus  trees  alleged  to  be  mer- 
chantable,—over  the  180  poplar  and  16  cucum- 
ber trees.  In  the  advertisement  of  the  sale 
the  clerk  gave  notice  to  the  public  that  he 
would  sell  "the  merchantable  timber  on  the 
tract  of  land  In  said  decree  described.  •  •  • 
Said  timber  consists  of  cucumber,  poplar,  ash, 
and  some  walnut.  The  poplar  and  cucumber 
will  be  sold  In  one  lot,  ash  in  one  lot,  and  wal- 
nut In  another."  .  While  the  sale  was  being 
cried  by  one  Kerr,  as  deputy  of  the  clerk  and 
master,  a  question  arose  as  to  the  amount  of 
timber  to  be  sold.  Dan  Nicholas,  one  of  the 
complainants  in  that  case,  said  that  they  had 
counted  180  poplar  trees,  72  ash  trees,  and  16 
cucumber  trees,  and  he  was  satisfied  that 
there  were  at  least  300  poplar  trees;  that  the 
count  was  incomplete,  because  night  drew  on 
while  they  were  engaged  in  looking  over  the 
land  for  the  purpose  of  ascertaining  the  num- 
ber of  trees.  Defendant,  T.  J.  Clark,  became 
the  purchaser  of  the  poplar,  cucumber,  and 
walnut  trees.  From  the  foregoing  statement 
made  by  Mr.  Nicholas,  and  a  previous  con- 
versation to  the  same  effect  with  Mr.  Williams, 
another  complainant,  and  from  the  clerk  and 
master's  advertisement,  he  believed  that  his 
purchase  included  all  of  the  merchantable 
poplar,  cucumber,  and  walnut  trees  on  the 
land.  The  purchase-money  notes  he  executed 
to  the  master  for  the  timber  also  showed  that 
they  were  given  for  all  the  merchantable  pop- 
lar and  cucumber  timber  on  the  land.  He  had 
no  actual  knowledge  of  the  terms  of  the  decree 
limiting  the  devesting  and  vesting  of  title  to 
180  poplar  trees  and  16  cucumber  trees  until 
some  time  after  he  had  moved  his  mill  upon 
the  land  and  had  begun  to  use  the  timber.  Ac- 
cording to  the  complainants'  contention  in  the 
present  case,  he  was  entitled  to  cut  only  180 
poplar  and  16  cucumber  trees;  making  196 
the  aggregate  of  these  two  kinds  of  trees.  He 
In  fact  cut  93  additional  trees  In  excess  of  this 
number,  and  these  93  trees  were  worth  $1.25 
per  tree,  amounting  to  $116.25.  The  weight 
of  the  proof  Is  that  merchantable  trees  were 
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such  as  were  20  inches  across  the  stump,  and 
that  there  are  no  more  trees  upon  the  land  of 
this  dimension.  The  proof  also  shows  that  all 
of  the  93  trees  cut  in  excess  of  the  180  poplar 
and  cucumber  were  of  this  dimension  and 
over,  except  7.  These  we  find  to  be  worth 
$1.25  per  tree,  or  $8.75  for  the  7. 

After  the  defendant,  Clark,  had  cut  the  93 
trees  in  excess,  the  original  bill  in  this  case 
was  filed,  enjoining  the  further  cutting  and 
sale  of  timber.  It  is  alleged  in  this  bill  that 
the  decree  in  the  prior  cause,  to  which  we 
have  Just  referred,  limited  the  kind  of  timber 
that  was  to  be  sold,— In  substance,  that  only 
180  poplar  trees  and  16  cucumber  trees  were 
directed  to  be  sold,  and  that  title  to  only  180 
poplar  and  16  cucumber  trees  was  vested  in 
the  purchaser  Clark;  that  these  were  all  of 
the  poplar  and  cucumber  trees  that  were  treat- 
ed by  the  decree  as  merchantable;  that  no 
more  than  these  were  bought  or  sold.  In  the 
answer,  defendant,  Clark,  insists  that  the  de- 
cree directed  a  sale  of  all  the  merchantable 
poplar,  cucumber,  and  walnut  timber  on  the 
land,  and  that  the  clerk  and  master  sold  in 
accordance  with  this  construction  of  tLe  de- 
cree, and  that  he  himself  so  understood  the 
property  to  be  sold.  Re  insists  that  he  bought 
all  of  the  merchantable  timber  of  the  charac- 
ter Just  mentioned.  He  further  Insists  that 
the  master  so  reported  his  sale  to  the  court, 
and  it  was  so  confirmed.  He  files  the  answer 
as  a  cross  bill,  and  therein  asks  that,  if  neces- 
sary to  the  protection  of  his  rights,  the  title 
to  all  the  merchantable  poplar,  cucumber,  and 
walnut  on  the  said  land  be  devested  out  of 
said  parties,  and  vested  in  him,  and,  if  this 
cannot  be  done,  that  his  purchase-money  notes 
be  abated  to  the  extent  of  the  merchantable 
timber  bought  by  him,  as  to  which  the  decree 
did  not  devest  and  vest  title.  He  avers  in 
the  cross  bill  that  there  are  about  50  mer- 
chantable trees  still  on  the  land.  The  sub- 
stance of  the  alternative  prayer  of  the  cross 
bill  is  that  he  should  have  a  credit  for,  or, 
rather,  not  be  charged  with,  the  93  trees  he 
cut  in  excess  of  the  196,  and  that  he  have  a 
further  credit  for  the  50  uncut  merchantable 
trees.  The  chancellor  rendered  a  decree 
against  him  for  the  93  trees,  and  made  the 
Injunction  perpetual  as  to  the  further  cutting 
or  removing  of  timber.  For  the  $116  he  ren- 
dered Judgment  against  defendant,  Clark,  and 
his  sureties  on  his  bond  for  the  dissolution  of 
the  injunction,  and  denied  all  relief  on  the 
cross  bill.  Defendant,  Clark,  has  appealed 
and  assigned  errors. 

The  case  turns  upon  the  proper  construction 
of  the  ex  parte  proceedings  above  referred  to. 
Of  course,  the  purchaser  must  be  bound  by  the 
terms  of  the  bill  and  the  decree.  No  decree 
could  be  made  which  would  not  be  warranted 
by  the  bill,  or,  in  general,  by  the  issues  made  in 
the  pleadings.  The  first  matter  for  consider- 
ation is  the  bill.  Was  it  brought  to  sell  only 
180  poplar  trees,  16  cucumber  trees,  72  ash 
trees,  and  an  undefined  number  of  walnut 
trees?   It  is  true  that  the  recitals  of  the  bill 


set  forth  that  there  were  standing  upon  the 
land,  at  the  time  the  bill  was  filed,  "180  good, 
merchantable  poplar  trees,  72  ash  trees.  16 

cucumber  trees,    walnnt  trees,  and  a 

great  many  fine  chestnut  and  oak  trees,  and 
a  large  quantity  thereof";  and  upon  this  it  is 
charged  that  it  was  to  the  Interest  of  all  par- 
ties "to  sell  all  merchantable  poplar,  cucum- 
ber, ash,  and  walnut  timber  off  of  said  land, 
for  the  purpose  of  paying  said  debts,  and  for 
a  division  of  the  remainder  of  the  proceeds 
of  said  timber  among  the  said  heirs."  Thus, 
we  have  the  statement  that  there  were  a  cer- 
tain number  of  "good,  merchantable"  poplar, 
cucumber,  and  ash  trees  on  the  land,  and  an 
undefined  number  of  merchantable  walnut 
trees,  followed  by  a  charge  that  it  would  be 
necessary  to  sell  all  the  merchantable  timber 
of  these  various  kinds.  It  Is  to  be  observed 
that  the  bill  does  not  purport  to  contain  any 
description  of  these  trees,  so  as  to  identify 
the  separate  trees.  The  only  Identification  Is 
that  they  are  merchantable.  What  is  mer- 
chantable Is  a  matter  of  proof,  or  a  question 
of  fact  The  bill  must  then  be  construed  ei- 
ther as  having  been  brought  to  sell  180  poplar 
trees,  16  cucumber  trees,  and  72  ash  trees, 
and  these  to  be  picked  out  of  the  300-acre 
tract  of  land,  and  not  otherwise  Identified  than 
that  they  were  merchantable,  or  we  must  con- 
strue It  as  having  been  brought  to  sell  all  of 
the  merchantable  poplar,  cucumber,  ash,  and 
walnut  trees  upon  the  land,  and  that  the  state- 
ment of  the  particular  number  that  had  been 
found  upon  the  land  was  mere  Inducement 
for  the  information  of  the  court,  for  the  pur- 
pose of  showing  that  there  would  be  a  suffi- 
ciency of  timber  to  be  sold,  without  the  ne- 
cessity of  selling  the  land  Itself.  We  think 
the  latter  is  the  more  reasonable  construction. 
The  other  construction  would  make  the  hill 
a  nullity,  because  too  vague  and  indefinite. 

We  come  now  to  the  decree  of  sale.  This 
needs  no  construction.  In  direct  terms  it  or- 
ders all  of  the  merchantable  poplar,  cucum- 
ber, ash,  and  walnut  timber  on  the  land  to 
be  sold,  which  was  fully  warranted  by  the 
bill.  It  follows  that  the  master  acted  in  di- 
rect conformity  with  the  decree  when  he  sold 
all  of  the  merchantable  timber  of  the  kind 
'referred  to,  and  made  his  report  to  the  court 
to  that  effect 

It  Is  insisted,  however,  that  inasmuch  as 
the  court  only  devested  and  vested  title  to 
180  poplar  trees,  72  ash  trees,  and  16  cucum- 
ber trees,  no  title  passed  to  any  other  trees 
than  the  number  stated.  So  far  as  the  di- 
vestiture and  vestlture  of  title  are  concerned, 
there  being  no  further  description  than  is  thus 
given  (that  is,  180  poplar  trees,  16  cucumber 
trees,  and  72  ash  trees),  it  would  be  unavail- 
ing, for  vagueness,  as  it  would  be  Impossible 
to  Identify  the  particular  trees  intended. 
However,  if  all  of  the  merchantable  trees  In 
a  particular  tract  were  sold,  the  number  In- 
cluded could  be  made  certain  by  proof.  "Id 
certum  est  quod  certum  reddl  potest"  This 
is  a  different  question  from  the  one  suggest- 
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ed  with  regard  to  the  bill.  While  It  would 
be  Impossible  by  proof  to  ascertain  what  par- 
ticular 180  poplar  trees  were  intended  in  the 
bill,  and  so  of  the  cucumber  and  ash  trees, 
It  would  be  possible  by  proof  to  ascertain  all 
of  the  merchantable  timber  on  a  particular 
piece  of  land.  Here  a  trade  standard  is  re- 
ferred to,  but  with  regard  to  the  bill  a  par- 
ticular number  Is  mentioned;  and,  If  there 
should  be  more  than  180  poplars,  It  would  be 
impossible  to  select  out  of  this  number  those 
which  were  Intended  to  be  sold,  unless  It  ap- 
peared that  there  were  only  180  merchantable 
trees,  and  this  fact  does  not  appear.  A  sale 
of  all  the  colored  sheep  In  a  certain  flock 
would  be  good.  Here  color,  or  its  absence, 
would  be  the  matter  to  be  ascertained  by 
proof.  In  case  of  disagreement, '  and  the  Indi- 
viduals falling  within  the  designation  could 
be  identified.  So  a  sale  of  all  the  bird's-eye 
maple  in  a  forest,  and  so  on. 

Recurring  now  to  the  question  of  the  vest- 
ing and  devesting  of  title:  The  authorities  In 
this  state  are  that  a  chancery  sale  is  not  com- 
plete until  confirmation  of  the  report  of  the 
master,  and  It  Is  then  complete.  Eaken  v. 
Herbert,  4  Cold.  116;  Childress  v.  Hurt,  2 
Swan,  487;  Myers  v.  Lindsay,  5  Lea,  334,  335; 
Wood  v.  Morgan,  4  Humph.  372;  Morton  v. 
Sloan,  11  Humph.  278;  Pearson  v.  Johnson, 
2  Sneed,  5S3;  Polk  v.  Pledge's  Heirs,  5  Cold. 
389;  Johnson  v.  Johnson,  2  Heisk.  526;  At- 
kison  v.  Murfree,  1  Tenn.  Ch.  54.  55;  Reese 
v.  Copeland,  6  Lea,  192.  It  seems  that,  in 
case  of  personal  property,  the  sale  Is  com- 
plete without  confirmation.  Saunders  v.  Stall- 
ing?. 5  Heisk.  65.  It  Is  held,  with  regard  to 
both  realty  and  personalty,  that  the  devesting 
and  vesting  of  title  are  not  necessary  to  com- 
plete the  sale,  the  report  of  the  master  being 
confirmed.  Jones  v.  Walkup,  5  Sneed,  135; 
Curd  v.  Bonner,  4  Cold.  632,  639,  640;  Graves 
v.  Keaton.  3  Cold.  8,  13;  Young  v.  Thompson, 
2  Cold.  596;  Cowden  v.  Pitts,  2  Baxt.  60; 
Paul  v.  York,  1  Tenn.  Ch.  560.  It  follows 
from  these  authorities  that,  when  the  clerk 
and  master's  report  was  confirmed,  the  sale 
became  complete.  We  have  held  that  the  de- 
vesting and  vesting  of  title  were  too  vague  to 
be  effective.  The  whole  record  in  the  old  case 
is  made  a  part  of  the  present  record,  and 
there  Is  nothing  therein  to  Identify  the  par- 
ticular 180  poplar  trees  and  16  cucumber  trees. 
We  may  add,  further,  with  regard  to  the  sub- 
ject of  devesting  and  vesting  of  title,  that  sec- 
tion 5915  of  Shannon's  Code  provides  as  fol- 
lows: "The  courts  of  this  state  having  juris- 
diction to  sell  lands.  Instead  of  ordering  par- 
ties to  convey,  may  divest  and  vest  title  di- 
rectly by  decree  or  empower  the  clerk  to  make 
title."  The  next  section  reads:  "The  decree 
or  deed  of  the  clerk,  as  the  case  may  be,  shall 
have  the  same  force  and  effect  as  a  convey- 
ance by  the  party,  and  shall  be  registered." 
Now.  suppose  that  the  court,  Instead  of  de- 
vesting and  vesting  title  in  the  decree,  should 
direct  the  master  to  make  a  deed  to  the  pur- 
chaser. This,  of  course,  could  only  be  done 


upon  confirmation  of  the  sale.  Would  it  be 
held  that  the  sale  was  not  complete  until  after 
the  master  had  made  the  deed?  This  posi- 
tion could  not  be  tenable  under  the  authori- 
ties above  referred  to.  It  is  true  that  in  a 
case  where  there  Is  a  confirmation  of  the  mas- 
ter's report  of  sale,  without  a  divestiture  and 
vestiture  of  title  In  the  purchaser  appearing 
In  the  decree  or  a  deed  of  the  master,  the 
naked  legal  title  may  be  outstanding,  but  all 
the  beneficiary  interest  Is  in  the  purchaser. 

It  is  insisted  In  behalf  of  the  defendant,  un- 
der his  cross  bill,  that  be  has  a  right  now  to 
have  a  decree  entered  against  the  complain- 
ants, directing  them  to  transfer  the  title  to 
him,  or  devest  title  out  of  themselves  and  Into 
himself,  as  purchaser.  He  Insists  that  this 
course  may  be  pursued,  under  the  authority 
of  State  v.  Keller,  11  Lea,  400.  In  that  case 
it  appeared  that  a  bill  had  been  filed  for  divi- 
sion of  lands,  and  the  county  surveyor  had 
been  directed  to  survey  the  lands  sought  to  be 
sold  for  partition,  and  divide  them  into  tracts. 
One  tract  was  reported  by  the  surveyor  as 
containing  125  acres,  and  sold  as  such.  It 
really  contained  155  acres.  The  sale  was  re- 
ported to  the  court,  and  was  confirmed  to  the 
purchaser.  Some  years  afterwards  It  was 
discovered  that  the  purchaser  had  30  acres 
more  than  he  was  entitled  to.  Thereupon  a 
suit  was  brought  against  the  county  surveyor 
on  his  bond,  on  the  theory  that,  by  his  mis- 
take in  stating  the  number  of  acres  In  his  re- 
port, the  30  acres  had  been  lost  to  the  com- 
plainants. The  supreme  court  held  that  Inas- 
much as  the  sale  was  by  the  acre,  and  the 
boundaries  were  correctly  reported  In  the  sur- 
veyor's report,  and  a  calculation  would  have 
shown  the  true  amount  of  acreage,  no  real  In- 
jury occurred  to  the  complainants  by  reason 
of  the  surveyor's  mistake.  The  court  went 
on,  however,  to  discuss,  arguendo,  the  method 
of  relief  that  complainants  would  have  against 
the  purchaser.  The  substance  of  the  conclu- 
sion reached  under  that  head  was  that  inas- 
much as  a  decree  was,  under  the  statutes 
above  quoted,  equivalent  to  a  conveyance  by 
the  parties,  using  the  court  as  an  agent,  a  bill 
might  be  filed,  and  compensation  recovered 
from  the  purchaser  for  the  surplus  of  acreage. 
It  was  said  that  this  might  be  done  without 
Impairing  the  efficiency  of  the  decree  in  the 
former  case,  or  changing  it  In  any  way.  What 
is  said  in  the  above-mentioned  case  upon  this 
subject  Is  dictum,  of  course,  but  the  principle 
seems  to  be  a  sound  one.  But  It  Is  unneces- 
sary to  consider  the  question  In  the  present 
case.  We  have  found  that  all  of  the  poplar 
and  cucumber  trees  cut  In  excess  of  the  180 
(that  Is,  all  the  alleged  excess  of  93  trees) 
were  merchantable,  except  7,  and  that  the 
purchase  Included  all  merchantable  poplar  and 
cucumber  trees  on  the  land.  It  follows  that 
the  defendant  was  not  chargeable  with  86  of 
the  93  trees,  and,  having  already  secured 
these  trees  after  the  direction  of  the  Injunc- 
tion, It  would  be  Idle  to  decree  him  the  dry 
title  thereto.   As  to  the  7  trees,  we  have 
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found  that  he  was  not  entitled  to  them,  and 
for  this  reason  title  could  not  be  decreed  to 
him.  The  chancellor  rendered  a  decree,  as 
above  stated,  against  the  defendant,  Clark, 
for  $115.  This  should  be  modified  so  as  to 
make  the  decree  for  $8.75.  The  decree  is  af- 
firmed in  so  far  as  it  makes  perpetual  the  In- 
junction restraining  the  defendant  from  cut- 
ting and  removing  any  more  poplar  or  cucum- 
ber timber  from  the  lands  described  In  the 
bill.  The  cross  bill  will  be  dismissed.  The 
costs  of  this  court  and  of  the  court  below  will 
be  equally  divided.   All  the  judges  concur. 

Affirmed  orally  by  supreme  court,  December 
20,  1898. 


GILBERT  v.  RICHARDSON. 
(Court  of  Chancery  Appeals  of  Tennessee. 
Nov.  26,  1898.) 
Estoppel  bt  Representations. 
One  who,  though  having  an  interest  in 
land  which  has  been  sold  on  execution  against 
her  brother,  requests  R.  to  redeem  it  for  her 
brother,  and. take  a  trust  deed  thereof  from 
him,  she  representing  that  she  will  never  claim 
the  property,  or  interfere  in  any  wise  with  the 
transaction,  on  the  faith  of  which  representa- 
tions R.  acts,  is  estopped  to  assert  title  against 
him,  he  having  bought  under  the  trust  deed  so 
taken. 

Appeal  from  chancery  court,  Dekalb  coun- 
ty; T.  J.  Fisher,  Chancellor. 

Bill  by  Mary  Gilbert  against  T.  H.  W. 
Richardson.  Decree  for  defendant.  Com- 
plainant appeals.  Affirmed. 

John  B.  Robinson  &  Son  and  T.  W.  Wade, 
for  appellant.  Webb  &  Cantrell  and  Alvin 
Avant,  for  appellee. 

NEIL,  J.  On  the  7th  of  January,  1895, 
In  the  case  of  O.  W.  Anderson  and  others 
against  T.  H.  W.  Richardson  and  others,  In 
the  chancery  court  at  Smlthvllle,  Mrs.  Mary 
Gilbert  filed  her  petition,  stating,  in  sub- 
stance, that  she,  in  connection  with  C.  W. 
Anderson  and  wife,  Martha,  filed  their  orig- 
inal bill  in  the  above-mentioned  chancery 
court  in  the  above-named  cause  on  the  7th 
of  January.  1887,  to  recover  their  Interest 
in  two  certain  tracts  of  land  described  in 
that  bill;  that  answers  to  said  bill  were 
afterwards  filed  by  the  defendants,  and  the 
pleadings  and  issues  made  up,  and  the  proof 
on  both  sides  taken,  and  the  cause  set  for 
trial;  that,  when  the  bill  was  filed,  she  was 
the  wife  of  R.  V.  Gilbert,  but  was  living 
apart  from  him,  and  supporting  herself;  that, 
soon  after  the  bill  was  filed,  R.  V.  Gilbert,  her 
husband,  who  had  also  been  made  a  party 
complainant,  filed  his  written  order  to  dismiss 
the  bill  as  to  him,  which  was  done  by  the 
chancellor;  that  an  attempt  was  then  made 
to  dismiss  the  bill  as  to  petitioner,  but  the  court 
refused  to  do  it  except  upon  the  written  order 
of  petitioner;  that  this  was  never  filed;  that 
the  cause,  as  to  her  and  the  other  complain- 


ants, then  stood  for  trial  at  the  term  of  the 
court  next  before  the  filing  of  the  present 
petition,  and  that,  when  the  cause  was  reach- 
ed on  the  trial  docket  and  called  for  trial,  it 
was  announced  by  the  counsel  for  defendants 
that  the  cause  had  been  dismissed  as  to  peti- 
tioner on  her  order  filed  with  the  clerk  and 
master;  that  this  was  denied  by  petitioner's 
counsel,  but,  as  the  rule  docket  showed  that 
petitioner  had  filed  the  written  order,  the  court 
declined  to  hear  tbe  case  as  to  petitioner,  and 
so  be  decided  it  as  to  tbe  other  complainants, 
and  in  their  favor  a  decree  was  entered  ac- 
cordingly; that  the  cause  would  have  been 
heard  and  decided  as  to  petitioner  but  for  the 
false  and  fraudulent  representations  of  de- 
fendants' counsel,  and  the  entry  on  the  rule 
docket,  made  by  mistake;  that  she  did  not 
file  any  order  with  the  clerk  and  master  to 
dismiss  her  cause,  and  never  authorized  any 
one  to  do  so  for  her,  and  that  there  never  was 
any  order  made  in  the  cause  dismissing  the 
same  as  to  her.  The  purpose  of  the  bill  was 
to  have  the  cause  reinstated  upon  the  docket 
as  to  petitioner,  and  have  It  tried  upon  the 
original  record,  and,  at  all  events,  to  have  her 
rights  passed  upon.  The  chancellor  would  not 
permit  it  to  be  filed  as  a  petition  in  the  orig- 
inal cause,  but  directed  the  pleading  to  be 
filed  as  an  original  bill,  with  the  record  in  the 
cause  of  Anderson  against  Richardson  as  an 
exhibit  thereto.  An  answer  was  filed  by  Mr. 
Richardson,  admitting  the  filing  of  the  original 
bill  referred  to  above,  and  averring  that  that 
bill  was  dismissed  in  fact  as  to  Mrs.  Gilbert 
It  averred  that  a  written  order  was  filed  by 
her,  directing  the  dismissal  of  the  bill.  The 
answer  further  denied  that  the  complainant 
had  any  rights  whatever  in  the  land,  and 
averred  that  she  Induced  the  defendant  to 
purchase,  and  pleads  an  estoppel  against  her 
on  that  account  The  statute  of  limitations 
was  also  pleaded.  There  was  also  a  demurrer 
filed  by  defendant,  which  was  overruled  by 
the  chancellor,  but,  inasmuch  as  the  defendant 
now  Insists  that  It  should  have  been  sustained, 
it  is  necessary  to  state  the  points  made  by  it: 
First,  that  the  bill  or  petition  showed  no 
grounds  of  relief;  second,  the  defense  of  the 
statute  of  limitations  of  one  year,  three  years, 
seven  years,  and  the  prescriptive  defense  of 
twenty  years;  third,  that  complainant's  bill 
showed  that  she  had  abandoned  whatever 
claim  she  had;  fourth,  that  her  bill  in  the 
original  suit  was  brought  In  1887,  and  that 
her  order  dismissing  the  same  was  duly  en- 
tered for  many  years,  and  that  with  a  knowl- 
edge of  that  fact  she  and  her  attorney  allowed 
the  cause  to  go  to  trial,  and  that  she  had,  there- 
fore, had  her  day  in  court;  fifth,  that  she  fail- 
ed to  bring  her  suit  within  12  months  after  It 
was  dismissed;  sixth,  that  complainant  had 
counsel  present  at  the  trial,  and  allowed  the 
cause  to  go  to  trial  as  to  the  other  complain- 
ants without  reinstatement  of  the  cause  as  to 
herself;  seventh,  that  the  bill  sets  forth  no 
facts  showing  fraud  or  mistake  in  the  entering 
of  her  order  upon  the  rule  docket;  eighth. 
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that  the  bill  does  not  show  any  title  whatever 
to  any  land,  does  not  describe  any  land,  nor 
show  any  Interference  with  the  rights  of  com- 
plainants, and  hence  shows  no  merits;  ninth, 
that  there  Is  a  nonjoinder  of  parties  as  to  C. 
W.  Anderson  and  wife,  Martha,  who  are  nec- 
essary parties  under  the  charges  of  the  bill; 
tenth,  that  the  bill  failed  to  show  the  resi- 
dences of  the  parties,  as  required  by  statute. 
The  question  raised  by  this  demurrer  will  be 
considered  along  with  the  merits  of  the  case, 
if  necessary  to  be  considered  at  all. 

The  bill  in  the  original  case  of  C.  W.  An- 
derson and  wife  et  al.  against  T.  H.  W.  Rich- 
ardson, referred  to  in  the  petition  just  men- 
tioned, charged,  In  substance,  that  the  com- 
plainants therein  were  entitled  to  two  tracts 
of  land  described  as  heirs  at  law  of  W.  H. 
Cantrell,  and  that  the  defendant,  Richardson, 
was  claiming  this  real  estate,  and  was  in  pos- 
session thereof,  under  sales  made  by  the  sher- 
iff of  Dekalb  county,  under  executions  issued 
on  judgments  purporting  to  have  been  render- 
ed against  W.  H.  Cantrell,  of  which  In  fact 
he  had  not  had  any  notice,  and  rendered  in 
cases  to  which  he  was  not  a  party.  It  is  also 
alleged  that  under  these  void  Judgments  cer- 
tain redemptions  were  had  which  were  like- 
wise void,  and  that  the  sheriff  made  a  deed  to 
the  vendors  of  the  defendant,  Richardson, 
and  that  said  Richardson  had  no  title  to  the 
land.  In  this  bill  Anderson  and  wife  claimed 
an  undivided  one-fourth  of  the  land,  and  Mrs. 
Mary  Gilbert  an  undivided  one-fourth.  This 
bill  farther  charged  that  In  July,  1897,  a  B. 
Cantrell,  a  brother  of  the  complainant  in  the 
case  just  mentioned,  and  owner  of  an  undi- 
vided one-fourth  interest  In  the  land,  made  a 
deed  of  trust  conveying  this  land  to  M.  D. 
Smallman,  as  trustee,  to  secure  the  payment 
of  certain  debts  set  forth  In  the  trust  deed, 
with  power  In  said  Smallman  to  sell  the  land 
if  the  debts  were  not  paid  by  the  time  there- 
in specified;  that  the  trustee  sold  this  land 
as  provided  In  said  trust  deed,  and  that  de- 
fendant, Richardson,  became  the  purchaser; 
that  at  the  time  of  the  sale  of  the  land  by  the 
sheriff,  in  1865,  and  at  the  time  of  the  execu- 
tion of  the  said  trust  deed  and  the  sale  there- 
under, the  complainants  Anderson  and  Mary 
Gilbert  were  married  women,  and  had  con- 
tinued to  be;  that  they  were  not  parties  to 
the  trust  deed  concerning  said  lands,  and  not, 
therefore,  affected  or  prejudiced  by  the  same. 
It  is  further  charged  that  after  the  death  of 
their  father  C.  B.  Cantrell  held  the  land  as 
tenant  in  common  with  the  other  heirs  of 
his  father,  but  not  adversely  to  any  of  them; 
that  be  had  no  claim  to  any  of  said  land  ex- 
cept to  his  one-fourth;  that,  If  defendant  ac- 
quired any  Interest  whatever  under  his  pur- 
chases, it  was  to  the  one-fourth  Interest  con- 
ceded to  Cantrell.  The  prayer  of  the  bill  is 
that  the  sale  made  by  the  sheriff  and  the  sale 
by  trust  deed  should  be  declared  void  In  so 
far  as  they  affected  the  rights  of  complain- 
ants to  that  bill,  and  should  be  removed  as 
clouds  resting  thereon. 


Defendant  Richardson,  filed  his  answer,  de- 
nying that  the  sales  above  referred  to  were 
invalid,  and  averred  that  C.  B.  Cantrell  took 
possession  of  the  land  in  1866,  and  held  ad- 
versely up  to  the  time  he  attorned  to  Har- 
rison, from  whom  defendant,  Richardson, 
claims,  and  to  whom  the  sheriff's  deed  had 
been  made;  that  C.  B.  Cantrell,  as  tenant  of 
Harrison,  so  held  under  this  conveyance  in 
trust  for  Richardson,  and  that  said  Richard- 
son has  so  held  since  his  possession;  and  re- 
lies upon  the  statute  of  limitations  of  seven 
years.  The  answer  further  averred  that  the 
complainants  were  estopped  from  setting  up 
any  interest  In  the  land,  because  complainants 
told  respondent,  Richardson,  before  his  pur- 
chase, that  they  had  no  interest  in  the  land, 
and  urged  him  to  purchase  same,  and  he  made 
arrangements  with  C.  B.  Cantrell  by  which 
he  became  the  owner  of  said  land,  honestly 
believing  he  was  getting  a  good  title  thereto; 
that  they  stood  by,  and  knew  that  he  was 
purchasing  the  same,  and  Investing  his.  means, 
without  making  known  any  claims  of  theirs, 
if  they  had  any;  and  he  insists  that  it  would 
be  a  fraud  on  him  now  to  permit  them  to 
take  advantage  of  this  conduct  In  that  case 
the  following  depositions  were  taken:  C.  W. 
Anderson  Identified  the  land  In  controversy  as 
that  which  was  conveyed  to  W.  H.  Cantrell 
by  grants  Nos.  5,656  and  5,409,  issued  by  the 
state  of  Tennessee  to  W.  H.  Cantrell.  He 
also  Identified  It  as  the  same  land  levied  on  in 
the  cases  above  referred  to  (but  not  by  name) 
of  Thomas  Potter  against  W.  H.  Cantrell. 
and  J.  S.  Harrison  against  W.  H.  Cantrell; 
that  W.  H.  Cantrell  lived  upon  this  land  from 
1843  up  to  his  death,  in  1867;  that  he  had 
four  children,  C.  B.  Cantrell,  W.  J.  Cantrell. 
Mary  Gilbert,  and  Martha  Anderson;  that 
Martha  Anderson  married  June  11,  1844,  and 
Mary  Gilbert  married  in  1861  or  1862;  that  they 
had  continued  married  up  to  the  time  be  gave 
his  deposition;  that  W.  H.  Cantrell  left  a 
widow,  who  died  In  1885  or  1886;  that  the 
widow  bad  dower  assigned  to  her  In  the  land 
In  controversy,— 100  acres  in  all,— and  that  she 
lived  upon  the  same  as  long  as  she  lived;  that 
C.  B.  Cantrell  also  lived  upon  the  land,  but 
not  on  the  dower;  that  neither  he  nor  his 
wife  ever  encouraged  T.  H.  W.  Richardson  to 
buy  the  land  in  controversy;  that  Richardson 
had  been  In  possession  of  the  land,  at  the  time 
his  deposition  was  taken,  five  or  six  years 
(deposition  being  taken  January  7,  1891);  at 
the  time  said  suit  was  brought  complainant 
Mary  Gilbert  was  living  apart  from  her  hus- 
band, and  supporting  herself,  and  Is  still  so 
living  and  supporting  herself.  Martha  Ander- 
son testifies  that  she  never  encouraged  re- 
spondent to  buy  the  land,  and  never  talked  to 
him  about  It  at  all  R.  V.  Gilbert  testified 
that  he  had  never  encouraged  defendant, 
Richardson,  to  buy  the  land  in  controversy; 
that  he  was  the  husband  of  Mary  Gilbert,  but 
that  he  and  his  wife  lived  apart,  and  that 
she  managed  her  own  affairs.  C.  W.  Ander- 
son introduced  as  exhibits  to  bis  deposition 
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the  records  In  the  cases  above  referred  to, 
which  show  that  W.  H.  Cantrell  was  not  a 
party  to  the  cases  in  which  Judgments  were 
rendered  against  him,  and  under  which  the 
land  was  sold,  and  under  which  Judgments  the 
the  defendant,  Richardson,  claimed  through  a 
sheriff's  deed  to  Harrison,  and  the  deed  from 
the  latter  to  the  said  Richardson.  These  ex- 
hibits show  the  following:  That  on  the  6th 
of  August,  1860,  a  warrant  was  Issued  by  W. 
A.  Dunlap,  a  Justice  of  the  peace  for  Dekalb 
county,  and  served  against  C.  B.  Cantrell  and 
W.  H.  Cantrell,  in  favor  of  J.  S.  Harrison 
for  the  recovery  of  a  debt,  which  was  return- 
ed on  the  17th  day  of  August,  1860,  executed 
on  W.  H.  Cantrell,  and  returned  for  trial  be- 
fore Joseph  Cantrell,  a  Justice  of  the  peace  of 
that  county.  On  the  same  day  the  Justice  of 
the  peace  gave  Judgment  against  both  defend- 
ants named  in  that  case  for  $97.33.  Execu- 
tion was  Issued  upon  this  Judgment,  and  it 
was  thereupon  carried  to  the  circuit  court  of 
Dekalb  county  by  William  P.  Cotton,  who 
purported  to  be  a  stayor  upon  the  Judgment. 
In  the  circuit  court  the  petition  for  certiorari 
supersedeas  was  dismissed  on  motion,  and 
Judgment  there  taken,  not  only  against  W.  F. 
Cotton  and  C.  B.  Cantrell,  but  also  against 
W.  H.  Cantrell,  who  was  no  party  to  the  cer- 
tiorari proceeding.  On  this  Judgment  exe- 
cution was  issued  on  the  1st  of  March,  1865. 
This  execution  was  returned  levied  as  fol- 
lows: "On  one  tract  of  land,  as  the  land 
of  W.  H.  and  C.  B.  Cantrell,  in  civil  district 
No.  6,  supposed  to  contain  500  acres,  more  or 
less,  and  bounded  on  the  south  and  southwest 
by  the  lands  of  H.  L.  W.  Capshaw  and  Widow 
Reems'  old  survey,  on  the  west  by  Joseph  Can- 
trell, on  the  north  by  the  heirs  of  John  M. 
Cotton,  on  the  east  by  Adcock  and  Rankhorn, 
—being  the  place  whereon  the  said  W.  H.  and 
C.  B.  Cantrell  had  formerly  lived."  This  levy 
was  made  on  the  21st  of  April,  1865,  and  re- 
turned signed  by  C.  Hill,  deputy  sheriff.  On 
the  5th  of  June,  1865,  he  made  the  following 
additional  return:  "I  this  day  sold  the  land 
described  In  the  accompanying  levy  on  an  ex- 
ecution in  favor  of  T.  B.  Potter  to  R.  V.  Gil- 
bert, which  being  redeemed  by  J.  S.  Harrison, 
the  plaintiff  in  this  cause,  who  thereupon  bid 
the  further  sum  of  $172.40  on  said  land;  mak- 
ing altogether  the  sum  of  $177.45,  bid  there- 
on." On  the  7th  of  August,  1860,  it  further 
appears  from  these  exhibits,  a  warrant  was 
issued  by  the  aforesaid  W.  A.  Dunlap,  Justice 
of  the  peace,  against  C.  H.  Cantrell,  W.  H. 
Cantrell,  and  E.  H.  Hudson,  in  favor  of 
Thomas  B.  Potter,  for  the  collection  of  debts 
due  to  him.  This  warrant  was  returned  serv- 
ed on  W.  H.  Cantrell,  but  not  on  C.  B.  Can- 
trell. However,  on  the  same  day  the  Justice 
gave  Judgment  against  both  defendants  for 
$48.58.  On  this  an  execution  was  issued, 
and  thereupon  the  aforesaid  W.  F.  Cotton, 
who  purported  to  be  a  stayor  on  this  Judg- 
ment also,  filed  his  petition  for  certiorari 
supersedeas  with  C.  B.  Cantrell  as  surety  on 
the  bond,  and  In  this  matter  he  also  made  de- 


fault, and  judgment  was  rendered  against 
him  and  C.  B.  Cantrell,  and  also  against  W. 
H.  Cantrell,  for  the  amount  of  the  debt  and 
costs,  although  W.  H.  Cantrell  was  no  party 
to  this  proceeding.  Upon  this  judgment  ex- 
ecution was  issued  and  levied  upon  the  same 
land  as  the  property  of  W.  H.  and  C.  B.  Can- 
trell. This  levy  was  made  on  the  21st  of 
April,  1865.  The  same  deputy  sheriff  as  in 
the  other  case  returned  that  he  had  sold  the 
land  to  R.  V.  Gilbert  at  $5,  and  then  appears 
the  following:  "Then  came  J.  S.  Harrison, 
an  execution  creditor,  and  redeemed  said  land, 
and  bid  the  debt  and  costs  on  the  same,  to 
wit,  the  sum  of  $172.40;  making  all  together 
bid  on  said  land  the  sum  of  $177.45.  This  5th 
of  June,  1865.  C.  Hill,  Deputy  Sheriff."  The 
following  also  appears:  "Came  Wm.  H.  Mag- 
ness,  agent  of  T.  B.  Potter,  and  bid  the  fur- 
ther sum  of  $139.71  on  the  above-described 
land,  It  being  Interest  and  costs  on  same  up 
to  the  22d  of  July,  1865.  T.  B.  Potter,  by 
Wm.  H.  Magness,  Agent"  Then  followed: 
"For  value  received,  I  hereby  transfer  all  my 
right,  title,  claim,  and  interest,  and  demand 
in  the  above-described  land  to  William  Mag- 
ness. This  14th  of  Nov.,  1868.  Thomas  B. 
Potter."  There  is  also  exhibited  in  the  rec- 
ord in  the  Anderson  case  a  sheriff's  deed 
made  by  C.  Hill,  as  sheriff,  to  one  Harrison. 
This  deed,  after  reciting  the  proceedings  above 
mentioned  In  the  Potter  case,  purported  to 
convey  to  J.  S.  Harrison  all  the  right,  title, 
and  Interest  of  W.  H.  Cantrell  and  C.  B.  Can- 
trell in  and  to  the  land  now  In  controversy. 
This  deed  was  made  on  the  17th  of  November, 
1868.  Another  exhibit  shows  the  deed  from 
J.  S.  Harrison  to  T.  H.  W.  Richardson,  con- 
veying the  same  land  to  him.  There  is  also 
exhibited  the  trust  deed  before  referred  to. 
This  was  dated  July  9,  1879.  This  instru- 
ment purports  to  convey  the  same  land  now  in 
controversy  for  the  following  purposes:  that 
is,  to  secure  to  T.  H.  W.  Richardson  the  sum 
of  $260.73,  due  him  by  note,  and  an  account 
due  him  In  the  sum  of  $35,  and  cost  bill  in  the 
sum  of  $65.30,  "and  balance  on  old  settlement. 
35  cts."  The  trust  deed  then  continues:  "I 
am  also  Indebted  to  said  T.  H.  W.  Richard- 
son In  the  Bum  of  $238.31  on  account  of  the 
assumption  by  said  Richardson  of  a  debt  to 
Wm.  H.  Magness  of  $280.91,  and  to  J.  S.  Har- 
rison for  $29.40,  debts  which  they  hold  against 
me,  which  Is  a  Hen  on  the  said  land  on  which 
I  now  live.  I  am  also  Indebted  to  Nesmlth 
and  Smallman,  for  writing  this  deed,  the  sum 
of  $5,  and  I  am  desirous  of  securing  and  mak- 
ing certain  the  payment  of  said  debts."  The 
instrument  provided  that  If  he  should  pay 
off  the  debts  by  the  1st  day  of  June,  with  in- 
terest at  the  rate  of  6  per  cent,  then  the  trust 
deed  should  be  void;  but  if  he  should  tall 
to  pay  the  same,  then  the  trustee  should  sell 
the  property,  after  due  advertisement,  subject 
to  the  right  of  redemption,  and  apply  the  pro- 
ceeds upon  the  debts.  No  deed  by  the  trustee 
Is  filed  In  the  record,  but  as  already  seen,  It 
Is  charged  In  the  bill,  and  admitted  In  the 
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answer  In  the  case  of  Anderson  against  Rich- 
ardson, that  there  .had  been  a  sale  under  this 
trust  deed,  and  that  Richardson  had  become 
the  purchaser.  The  statement  of  the  bill, 
however.  Is  qualified  by  the  further  statement 
that  In  1871  C.  B.  Cantrell  attacked  the  trust 
deed  and  proceedings  thereunder;  that  this 
case  was  decided  against  him  In  the  chancery 
court,  and  appealed  to  the  supreme  court 
This  was  admitted  in  the  answer  of  Richard- 
son, and  both  agreed  that  the  property  was,  at 
the  time  the  answer  was  filed,  in  the  hands 
of  the  receiver  in  the  suit  referred  to,  brought 
by  C.  B.  Cantrell. 

In  said  Anderson  case,  Richardson  gare  his 
deposition,  and  testified,  in  response  to  ques- 
tions, as  follows:  "State  if  you  purchased 
thp  land  involved  in  this  cause,  and,  if  so, 
how  did  you  buy  It  and  from  whom  you 
bought  it  A.  I  bought  from  C.  B.  dantrell 
in  this  way:  Said  Cantrell  was  owing  me  a 
considerable  debt  and  conveyed  it  to  Small- 
man  as  trustee  to  secure  my  debt,  and,  on 
said  failure  to  pay  my  debt  as  provided  for 
in  said  trust  deed,  said  trustee  sold  It  and  I 
bought- it  at  the  sale.  Q.  Did  Smallman,  as 
trustee,  make  his  report  to  court  showing  you 
had  bought  It  at  the  sale?  If  so,  will  you  file 
a  copy  of  said  report  on  or  before  the  hear- 
ing? A.  Said  trustee  informed  me  he  had 
made  said  report  If  be  did,  I  will  file  a  copy 
of  it  on  or  before  the  hearing  of  this  cause." 
He  then  testifies  to  a  conversation  had  with 
0.  W.  Anderson  and  wife  about  C.  B.  Can- 
trell's  right  to  sell  the  land  before  he  bought 
it  and,  in  effect,  that  they  told  him  to  mak« 
his  trade  with  Cantrell;  that  they  would  not 
disturb  him.  He  does  not  in  this  deposition, 
testify  to  any  conversation  with  Mrs.  Gilbert 
or  her  husband  with  regard  to  the  land. 
This  deposition  was  given  on  the  31st  of  May, 
1892.  Prior  to  that  time,— that  is,  prior  to  the 
date  of  this  deposition,— Mr.  Richardson 
claims  to  have  secured  two  orders,  one  from 
R.  V.  Gilbert  and  the  other  from  Mrs.  Mary 
Gilbert  directing  a  dismissal  of  the  case  as  to 
them.  R.  V.  Gilbert's  order  is  dated  Feb- 
ruary 23,  1888.  The  order  purporting  to  be 
from  Mrs.  Gilbert  is  dated  February  25,  1888, 
and  la  in  the  following  words:  "M.  A.  Crow- 
ley, Clerk  and  Master:  You  are  hereby  au- 
thorized and  directed  by  me  to  dismiss  the 
bill  of  C.  W.  Anderson  and  others  v.  T.  H. 
W.  Richardson  and  others  in  the  chancery 
court  at  Smithvllle,  so  far  as  I  am  concerned, 
If  I  am  a  party  to  the  same,  as  I  never  au- 
thorized any  one  to  make  me  complainant  or 
party  to  said  cause;  and,  If  I  am  a  party  to 
said  cause,  I  do  not  and  will  not  prosecute  It, 
and  I  want  you  to  dismiss  the  bill  so  far  as 
I  am  concerned.  Mary  Gilbert  Feb.  23, 
1888.  Test:  Charlie  Gilbert  T.  H.  W. 
Richardson."  This  order  was  entered  upon 
the  rule  docket,  but  no  order  was  made  there- 
on by  the  clerk  and  master  or  the  chancellor. 
All  that  appears  upon  the  subject  in  the  An- 
derson record  Is  that  some  time  in  February, 
1888,— the  exact  date  does  not  appear,— an 


order  was  entered  stating  that  defendant 
Richardson  had  made  an.  affidavit  that  com- 
plainants Anderson  and  wife  had  no  author- 
ity to  use  the  names  of  R.  V.  Gilbert  and  wife 
as  complainants  In  the  bill,  and  it  was  there- 
upon directed  that  Anderson  and  wife  should 
show  their  authority  for  making  R.  V.  Gilbert 
and  wife  complainants  In  the  bill  by  10 
o'clock,  Saturday,  the  25th  day  of  February, 
1888,  or  that  the  cause  would  stand  dismissed. 
The  next  order  that  appears  Is:  "In  this 
cause  It  appearing  that  at  a  former  day  of  the 
term  an  order  was  entered  of  record,  support- 
ed by  affidavit  that  complainant  C.  W.  An- 
derson should  show  his  authority  for  making 
R.  V.  Gilbert  and  Mary  Gilbert  complainants 
In  his  bill,  and  give  other  security,  or  justify 
his  present  security  on  his  bond  for  the  pros- 
ecution of  this  cause,  and  that  he  must  do 
this  by  ten  o'clock  on  Saturday,  25th  day 
of  February,  1888,  it  further  appearing  that 
said  R.  V.  Gilbert  has  filed  his  written  order 
that  said  cause  be  dismissed  as  to  him,  it  Is 
decreed  that  the  bill  be  dismissed  as  to  R. 
V.  Gilbert.  The  motion  as  to  Mary  Gilbert  Is 
continued,  and  if  she  file  an  order  with  the 
clerk  and  master  directing  him  to  dismiss  the 
bill  as  to  her,  he  will  dismiss  the  same  as  to 
her."  The  date  of  this  order  must  have  been 
after  February  23,  1888,  when  the  R.  V.  Gil- 
bert order  was  given.  It  does  not  appear 
when  the  order  purporting  to  have  been  exe- 
cuted by  Mrs.  Gilbert  was  presented  to  the 
clerk  and  master,  and  entered  by  him  on  the 
rule  docket.  The  master  was  examined,  but 
his  recollection  of  it  Is  very  Indefinite,  but 
he  says  that  he  entered  It 

After  the  deposition  of  Richardson  before 
referred  to,  the  cause  remained  In  a  quies- 
cent condition,  or  substantially  in  that  condi- 
tion, until  March  23,  1895.  It  was  thereupon 
tried,  and  the  chancellor  decreed  that  Ander- 
son and  wife  were  entitled  to  a  one-fourth  un- 
divided Interest  in  the  land  In  controversy; 
or,  rather,  the  heirs  of  Mrs.  Anderson,  she 
having  died  in  the  meantime.  In  this  decree 
the  rights  of  Mrs.  Gilbert  were  not  noticed 
In  any  way  whatever;  in  fact  8he  was  whol- 
ly Ignored.  Her  name  does  not  appear  in 
the  decree  at  all.  Evidently  the  chancellor, 
without  directing  a  dismissal  as  to  her,  treat- 
ed the  case  as  If  the  filing  of  the  order  be- 
fore mentioned  upon  the  rule  docket  amount- 
ed to  a  dismissal.  We  say  this  because  no 
mention  whatever  is  made  of  her  or  her  rights 
in  the  final  decree.  This  cause  was  appealed 
to  the  supreme  court  by  Richardson.  It 
should  be  observed  that  the  deposition  of  Mrs. 
Gilbert  was  not  given  in  the  case  of  Anderson 
against  Richardson  nor  were  her  rights  no- 
ticed In  the  deposition  of  Richardson.  The 
next  step  was  the  filing  of  the  petition  before 
referred  to,  mentioned  in  the  beginning  of  this 
opinion;  this  petition  being  filed,  as  stated,  on 
the  7th  of  June,  1895.  Upon  the  questions 
raised  by  this  petition,  and  also  upon  the 
original  controversy,  or  concerning  her  inter- 
est in  the  original  controversy,  the  following 
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testimony  was  taken:  Mrs.  Gilbert  testified, 
upon  being  shown  the  order  which  we  have 
above  copied,  that  she  did  not  sign  it,  or  au- 
thorize any  one  to  sign  it  for  her;  that  she  had 
no  recollection  of  ever  seeing  the  paper  before; 
that  she  never  agreed  with  any  one  to  dismiss 
the  suit,  and  always  refused  to  do  so;  that  she 
did  not  authorize  her  son  Charlie  Gilbert  to 
sign  the  order  for  her,  nor  did  she  authorize 
any  one  to  write  such  an  order  for  her.  She 
also  testified  that  she  could  not  write,  and 
that  she  did  not  know  who  signed  her  name 
thereto;  that  the  first  she  knew  that  said  or- 
der had  been  presented  was  a  letter  from  her 
lawyer,  Mr.  Robinson,  shortly  after  the  case 
was  tried,  informing  her  that  such  an  order 
had  been  brought  to  the  attention  of  the  court; 
that  this  was  just  a  short  time  before  she  filed 
her  bill  or  petition  before  referred  to.  Charlie 
Gilbert,  who  purports  to  appear  as  a  witness 
upon  the  paper,  testifies  that  he  never  saw 
the  paper  before;  he  did  not  sign  his  mother's 
name  to  the  paper,  nor  did  he  sign  his  name 
to  it  as  witness;  that  he  did  not  know  In 
whose  handwriting  the  signatures  of  his  moth- 
er and  himself  were;  that  bis  mother  never 
authorized  him  to  sign  any  such  order,  and  he 
did  not  sign  it.  On  cross-examination  he 
wrote  the  names  of  his  mother  and  himself, 
but,  as  the  originals  are  not  sent  up,  we  can- 
not compare  them.  He  further  testifies  that 
he  was  a  business  man.  and  his  signatures 
could  be  easily  procured  for  examination,  If 
desired.  M.  A.  Crowley,  the  clerk  and  master, 
testified  that  he  entered  the  order  purporting 
to  be  signed  by  Mrs.  Gilbert  on  the  rule  dock- 
et, but  he  had  no  recollection  about  it.  We  In- 
fer that  he  Judged  by  his  own  handwriting  on 
the  entry,  as  he  appeared  to  have  no  recollec- 
tion of  the  matter  when  her  deposition  was 
taken.  John  B.  Robinson  testified,  and  an- 
swered to  questions  as  follows:  "Q.  State 
what  you  know  about  the  bill  not  being  dis- 
missed as  to  R.  V.  Gilbert  and  wife,  Mary  Gil- 
bert. A.  At  the  first  term  of  the  court,  if  I 
remember  right,  after  the  bill  was  filed,  steps 
were  taken  to  dismiss  the  bill  as  to  them.  An 
order  was  brought  Into  court,  signed  by  R.  V. 
Gilbert,  but  not  by  his  wife.  Judge  W.  W. 
Wade,  who  was  the  chancellor,  held  the  bill 
should  be  dismissed  as  to  R.  V.  Gilbert,  but 
not  as  to  Mrs.  Gilbert,  unless  she  should  send 
a  written  order;  that,  under  the  facts,  she 
had  the  right  to  maintain  the  bill  without  her 
husband  joining  in  the  bill.  I  heard  of  no  oth- 
er order  until  the  case  was  called  for  hearing 
when  the  C.  W.  Anderson  case  was  tried.  At 
this  time  Richardson's  counsel  claimed  that 
Mrs.  Gilbert  filed  an  order  to  dismiss,  but  they 
could  not  produce  the  order,  but  produced  one 
signed  by  Mr.  Gilbert.  I  then  wrote  to  Mrs. 
Gilbert,  telling  her  the  situation,  and  she  said 
she  had  filed  no  order  to  dismiss.  I  then  filed 
a  petition  to  reinstate  her  cause  in  court, 
which  the  court  allowed  done.  I  never  saw 
the  order  purported  to  be  signed  by  Mrs.  Gil- 
bert until  to-day.  The  body  of  the  order  Is  In 
the  handwriting  of  A.  Avant  I  do  not  know 


who  wrote  Mrs.  Gilbert's  name  to  it  and  sign- 
ed her  son's  name,  or  T.  H.  W.  Richardson.' 
All  the  names  appear  to  me  to  have  been  -writ- 
ten by  the  same  person.  The  order,  I  bear, 
was  and  has  been  in  the  possession  of  A. 
Avant.  I  don't  know  where  he  got  It,  nor 
how  long  he  has  had  It"  When  this  witness 
speaks  of  the  reinstatement  of  the  cause,  we 
infer  that  he  has  reference  to  the  petition  filed 
In  the  present  litigation,  and  the  order  of  the 
chancellor  filed  therein.  There  is  no  other  evi- 
dence of  reinstatement  herein.  C.  W.Anderson's 
deposition  was  taken,  and  he  testified  substan- 
tially as  already  noted  in  the  old  case.  A. 
Avant  testified  that  he  was  solicitor  for  Rich- 
ardson in  the  case  of  Anderson  against  Rich- 
ardson. Upon  the  subject  of  the  order  he  tes- 
tified as  follows:  "I  think  It  was  at  the  Feb- 
ruary term,  1888,  at  Smltbville,  the  defendant 
Richardson  brought  the  order  of  R.  V.  Gilbert 
directing  said  cause  dismissed  as  to  him.  Said 
Richardson  stated  in  open  court  that  com- 
plainant Mary  Gilbert  also  said  she  wanted 
said  cause  dismissed  as  to  her.  I  think  this 
was  on  the  25th  day  of  February,  1888.  The 
court  directed  said  cause  dismissed  as.  to  R 
V.  Gilbert  on  said  order,  and  also  decreed  that 
if  defendant  Richardson  would  file  an  order 
from  Mary  Gilbert  directing  the  said  cause 
dismissed  as  to  her,  the  clerk  and  master 
would  dismiss  the  cause  as  to  her.  I  drew  np 
an  order  for  said  Mary  Gilbert  to  sign,  direct- 
ing said  cause  dismissed  as  to  her,  and  gave  it 
to  Richardson,  who  took  it  off,  and  In  a  few 
days  I  received  the  order  back,  with  Mary 
Gilbert's  name  signed  to  it.  I  took  and  filed  It 
with  the  clerk  and  master.  I  think  It  was 
marked  filed  Feb.  28,  1888.  I  have  said  order, 
and  here  file  It  as  Exhibit  A  to  this  deposi- 
tion." The  order  is  also  copied  above.  On 
cross-examination  he  testified  ,  that  he  did  not 
see  the  complainant  sign  the  order;  that  he  did 
not  know  how  long  he  had  had  the  order  In  his 
possession,  nor  why  he  kept  It  nor  whether  it 
had  ever  been  with  the  papers  or  not  Being 
asked  where  the  order  was  when  the  case  of 
Anderson  against  Richardson  was  tried,  he 
testified:  "I  looked  for  said  order  before  said 
cause  was  tried,  and  did  not  find  It.  After 
said  cause  was  tried,  I  was  looking  through 
some  papers  In  my  desk,  and  found  It  I  did 
not  know,  when  said  cause  was  tried,  that  I 
had  It.  Q.  When  was  It  yon  found  It?  A.  I 
don't  remember  the  date.  It  was  some  time 
after  said  cause  was  tried.  Q.  Did  you  not 
have  said  order  in  your  possession  from  the 
time  it  was  first  filed  up  to  the  time  you 
found  It?  A.  I  do  not  know  whether  I  did 
or  not.  Q.  Why  was  not  an  order  obtained 
In  the  cause  when  said  order  was  filed  dis- 
missing the  cause  as  to  complainant  Gilbert? 
A.  I  did  not  think  it  was  necessary  Is  the  only 
reason  I  know  of.  Q.  Was  not  such  order  filed 
during  the  February  term,  1888?  A.  I  think 
it  was,  but  am  not  positive,  as  I  do  not  re- 
member what  time  court  adjourned.  Q.  Did 
you  see  anybody  sign  said  order  as  a  witness, 
or  do  you  know  who  did  sign  it?    A.  I  did 
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not  see  any  one  sign  it,  and  do  not  know 
who  signed  it,  only  from  the  names  I  see 
signed  to  the  order."  B.  M.  Webb  testifies: 
"I  was  in  the  court  house  at  Smithvllle  when 
the  written  order  to  dismiss  the  cause  of  C. 
W.  Anderson  and  others  against  T.  H.  W. 
Richardson  was  filed,  and  the  cause  dismissed 
as  to  him.  Defendant's  counsel  In  that  cause 
also  moved  to  dismiss  as  to  complainant  Mary 
Gilbert,  but  no  written  order  was  had,  and 
the  court  declined  to  dismiss  as  to  her  with- 
out a  written  order.  It  being  stated  by  de- 
fendant or  counsel  that  she  had  ordered  it 
dismissed,  the  court  gave  time  In  which  to  get 
her  written  order,  directing  that  the  cause 
should  stand  dismissed  as  to  her  upon  present- 
ing to  the  clerk  and  master  a  written  order  to 
dismiss.  After  this,  and  within  the  time  giv- 
en, defendant  or  his  counsel  presented  the 
written  order  of  complainant  Mary  Gilbert  in 
court,  upon  which  the  cause  was  ordered  dis- 
missed by  the  court  This  was  several  years 
ago,  and  about  the  time  the  written  order  ap- 
pears dated  that  has  been  filed  in  this  pause. 
Complainant  Mary  Gilbert's  counsel  was  pres- 
ent on  both  occasions,  representing  the  dismis- 
sal as  to  her.  I  never  heard  of  her  being  In 
the  cause  after  that,  and  all  conduct  of  the 
case  after  that  was  had  as  If  she  was  not  in 
the  cause,  so  far  as  I  heard  or  saw;  and  I 
was  counsel  for  defendant  Richardson."  De- 
fendant Richardson  testified  upon  the  subject 
of  the  order  as  follows:  "R.  V.  Gilbert  gave 
me  a  written  order  to  dismiss  the  suit  so  far 
as  be  was  concerned.  I  brought  It,  and  pre- 
sented It  to  the  court,  and  there  was  some 
discussion  as  to  whether  the  suit  should  be 
dismissed  as  to  Mary  Gilbert  upon  the  verbal 
order  which  she  had  given  me.  Finally,  the 
court  gave  me  until  Saturday,  at  noon,  to  pro- 
cure and  file  her  written  order  to  dismiss. 
Mr.  Avant,  my  lawyer,  drew  up  an  order,  and 
I  carried  it  to  Mrs.  Gilbert.  She  said  she 
couldn't  sign  it  so  they  could  understand  it, 
and  requested  her  son  Charlie  Gilbert  to  sign 
it  for  her.  which  he  did,  and  he  and  I  signed 
It  as  witnesses.  There  was  nobody  present 
bat  us  three.  *  *  *  I  sent  the  order  to  my 
attorney  here,  by  mall,. on  Friday  evening,  and 
be  told  me  he  bad  it  filed  according  to  the  di- 
rections of  the  court  That  was  on  the  Friday 
evening  before  the  Saturday,  the  day  the 
court  had  given  me  to  file  the  order."  On 
cross-examination,  being  asked  where  Mrs. 
Gilbert  was  when  she  signed  the  order,  he  an- 
swered :  "It  was  signed  at  her  own  house.  She 
then  lived  at  the  house  known  as  the  'Dabner 
League  Place,'  once  known  as  the  'Reems 
Place.'  Q.  Why  did  she  not  sign  It  herself? 
A  She  said  she  had  not  written  In  so  long  a 
time  she  did  not  believe  she  could  write  to  be 
understood.  Q.  Why,  then,  did  she  not  sign 
It  making  her  mark?  A.  She  asked,  if  Charlie 
signed  it  if  it  wouldn't  do  as  well.  I  told  her 
It  would  If  he  signed  it  and  witnessed  it,  and 
he  did  sign  her  name,  and  witnessed  It 
'  *  *  *  I  sent  it  up  on  Friday  before  the  Sat- 
urday I  was  given  in  which  to  file  the  order, 


and  my  attorney  told  me  he  had  filed  it  in 
time.  Q.  After  it  was  filed  In  time,  why  was 
the  suit  not  then  dismissed  by  the  court  as  to 
Mrs.  Gilbert?  A.  I  do  not  know.  I  was  not 
bere.  I  do  not  know  whether  the  court  was  in 
session  or  not.  The  court  gave  me  until  noon 
on  Saturday,  and  I  got  the  order  here  in  time 
on  Saturday  before.  Q.  Do  you  know,  of  your 
own  knowledge,  if  your  attorney  ever  handed 
in  that  order  to  the  court?  A.  I  wasn't  there. 
I  never  saw  him  hand  it  in.  I  understood  it 
was  on  the  minutes.  My  attorney  told  me  he 
bad  handed  it  in,  and  bad  bad  It  put  on  the 
minutes.  Q.  Did  you  write  anything  on  the 
order,  Exhibit  A  to  A.  Avant's  deposition,  be- 
sides your  own  name?  A.  I  wrote  the  word 
'Test'  and  my  name  after  Charlie  Gilbert 
wrote  his  mother's  name."  After  the  date  of 
the  order  of  Mrs.  Gilbert  the  cause  seems  to 
have  been  conducted  on  both  sides  without 
regard  to  her  rights.  Upon  the  subject  of  pos- 
session he  testifies  that  the  land  was  in  pos- 
session of  C.  B.  Cantrell  from  1867  to  1886; 
that,  after  the  sale  made  by  the  sheriff,  C.  B. 
Cantrell  rented  the  land  from  Harrison,  who 
had  the  sheriff's  deed;  that  In  January,  1886, 
he— that  is,  Richardson— went  into  possession 
of  the  land,  and  has  been  In  possession  ever 
since,  claiming  it  as  his  own;  that  he  went  In- 
to possession  under  his  purchase  from  the 
trustee;  that  he  was  Induced  to  take  the  trust 
deed  upon  the  land  upon  the  request  of  the 
complainant  Mrs.  Mary  Gilbert;  that  she 
urged  him  to  buy  the  land  from  her  brother, 
C.  B.  Cantrell,  and  assured  him  that  she  would 
never  interfere  with  him,  or  in  any  way  claim 
the  land;  that  she  was  at  this  time  living 
apart  from  her  husband,  and  had  been  for 
some  years.  Upon  being  interrogated  more 
closely  upon  cross-examination,  he  testified 
that  what  he  meant  by  purchasing  the  land 
upon  the  request  of  Mrs.  Gilbert  was  that  It 
had  been  sold,  as  already  stated,  under  the 
sheriff's  sales,  and  purchased,  as  before  stated, 
by  Anderson;  that  C.  B.  Cantrell  was  in 
trouble  on  this  account,  and  that  he  (Richard- 
son) agreed  to  advance  the  money  to  relieve  C. 
B.  Cantrell  of  the  sheriff's  sales;  that  he  did 
so  advance  the  money,  and  took  that  land  out 
of  the  hands  of  Harrison,  and  to  secure  the 
money  so  advanced  for  C.  B.  Cantrell,  and  also 
some  other  Indebtedness  that  Cantrell  owed 
him,  he  took  the  trust  deed  made  to  Small- 
man,  his  trustee;  that  he  would  not  have  en- 
tered into  this  arrangement  but  upon  the  so- 
licitation and  at  the  request  of  Mrs.  Gilbert; 
that  he  did  so  upon  the  faith  of  her  requests 
and  promises.  Subsequently  he  caused  the 
trust  deed  to  be  foreclosed,  and  purchased  the 
property  thereunder.  He  testifies  later,  In  re- 
examination, that  he  was  not  only  claiming 
under  the  trust  deed  and  the  sale  made  to  him 
by  Trustee  Smallman,  but  also  under  the  deed 
made  by  Harrison;  but  the  result  of  his  testi- 
mony is  that  he  bought  the  property  from  Har- 
rison for  the  purpose  of  relieving  C.  B.  Cant- 
rell, and  that  he  subsequently  took  a  trust 
deed  from  C.  B.  Cantrell  conveying  to  the 


Digitized  by 


Google 


140 


51  SOUTHWESTERN  REPORTER. 


(Tenn. 


trustee  this  property  ss  the  property  of  said  C. 
B.  Cantrell.  The  substance  of  the  matter  Is 
that  he  advanced  the  money  to  redeem  the 
property  from  Harrison,  and  took  the  trust 
deed  upon  the  request  of  Mrs.  Gilbert,  upon 
faith  of  her  representations  that  she  would 
never  claim  the  property,  or  Interfere  In  any 
wise  with  the  transaction;  that  at  her  request 
he  bought  the  land  from  her  brother.  Mrs. 
Gilbert  does  not  deny  this  testimony. 

Our  conclusion  upon  the  whole  matter  is  as 
follows:  First,  that  Mrs.  Gilbert  executed  the 
order  directing  a  dismissal  of  the  cause;  sec- 
ondly, that  she  made  to  Mr.  Richardson  the 
representations  above  set  forth,  and  that  he 
entered  into  the  arrangement  that  resulted  in 
his  taking  a  trust  deed  upon  the  property  and 
selling  same  upon  the  faith  of  her  representa- 
tions and  statements  in  that  connection. 
These  conclusions  render  it  unnecessary  for 
us  to  pass  upon  the  several  grounds  of  demur- 
rer above  set  forth,  and  also  unnecessary  to 
consider  the  question  whether  the  chancellor 
was  correct  in  his  refusal  to  reinstate  the 
cause  and  In  directing  the  complainant's  bill 
to  be  filed  as  an  original  bill,  with  the  whole 
record  as  an  exhibit 'thereto.  It  Is,  perhaps, 
true  that  there  was  no  technical  dismissal  of 
the  case,  Inasmuch  as  the  clerk  and  master 
bad  no  power  to  dismiss  the  cause  without 
payment  of  costs,  and  in  fact  did  not  under- 
take to  dismiss  It,  and  the  chancellor  made  no 
order  directing  a  dismissal,  except  that  the 
clerk  and  master  should  enter  an  order  dis- 
missing the  cause  when  Mrs.  Gilbert's  order 
should  be  filed  with  him;  but,  as  stated,  the 
clerk  and  master  did  not  In  fact  make  an  or- 
der. Therefore  It  may  be  said  that  technically 
the  cause  still  remains  In  court,  and  that  it 
was  the  duty  of  the  chancellor  to  pass  upon 
the  rights  of  Mrs.  Gilbert  at  the  time  he  tried 
the  case  in  March,  1885.  But,  viewing  the 
case  in  Its  most  favorable  light,  as  If  the  orig- 
inal cause  was  on  trial,  and  the  complainant 
was  in  a  position  to  avail  herself  of  all  that 
appears  In  that  case,  we  are  of  opinion  that 
the  second  point  Is  decisive  against  her,  and 
that  she  is  estopped.  Even  a  married  woman 
Is  estopped  whenever  her  action,  If  permitted 
to  prevail,  would  operate  as  a  fraud,  whether 
so  Intended  or  not.  Harris  v.  Smith,  98  Tenn. 
286,  297,  39  S.  W.  343,  and  cases  cited;  How- 
ell v.  Hale,  5  Lea,  405;  Pilcher  v.  Smith,  2 
Head,  209;  Cooley  v.  Steele.  Id.  004;  Gal- 
braith  v.  Lunsford,  87  Tenn.  89,  97.  101-108, 
9  S.  W.  365;  Crittenden  v.  Posey,  1  Head,  312; 
Gates  v.  Card,  93  Tenn.  334,  24  S.  W.  486. 
The  rule  would  be  even  stronger  against  the 
present  complainant,  because  she  was  living 
apart  from  her  husband,  and  was  entitled  to 
the  privileges,  and  subject  to  the  duties  and  re- 
sponsibilities, of  an  unmarried  woman.  Cocke 
v.  Garrett,  7  Baxt  360;  Teatman  v.  Bellmain, 
6  Lea.  488;  Leonard  v.  Mason,  1  Lea,  384; 
Teatman  v.  Bellmain,  1  Tenn.  Ch.  589.  The 
result  is  that  the  chancellor's  decree  dismiss- 
ing the  complainant's  bill  and  taxing  her  with 
the  costs  was  correct,  and  is  affirmed,  with 


the  costs  of  this  court  and  of  the  court  below. 
All  the  Judges  concur. 

Affirmed  orally  by  supreme  court,  December 
2,  1898. 


LOUD  v.  HAMILTON. 

(Court  of  Chancery  Appeals  of  Tennessee. 
Dec.  8,  1898.) 

Coxpoumata  Fklont  —  Duress — Ratification — 
Conflict  of  Laws. 

1.  A  mortgage  given  by  plaintiff  to  defendant, 
part  of  the  consideration  of  which  was  the  as- 
signment of  defendant's  claim  against  an  agent 
on  account  of  embezzlement  of  funds  of  defend- 
ant, the  main  consideration,  however,  being  the 
release  of  the  agent  from  custody  and  from 
prosecution  for  the  embezzlement,  is  not  void  on 
the  ground  of  compounding  a  felony. 

2.  Absence  of  duress  in  giving  a  mortgage  to 
settle  the  embezzlement  of  the  mortgagor's  son- 
in-law,  for  which  he  was  under  arrest,  is  shown 
by  the  deliberation  with  which  the  contract  was 
made;  the  understanding  between  the  mortga- 
gor and  his  daughter  that  this  should  be  con- 
sidered an  advancement;  the  fact  that,  before 
giving  the  mortgage,  he  maneuvered  for  a  com- 
promise; the  fact  that  he  afterwards  had  a 
conference  and  correspondence  with  the  mort- 
gagee as  to  whether  he  should  keep  notes  given 
by  the  mortgagor,  when  the  mortgage  was  in 
form  a  deed;  and  by  his  delay  for  four  years 
to  make  objection  to  it  on  the  ground  of  duress. 

3.  Ratification  of  a  mortgage,  though  ob- 
tained by  duress,  is  shown  by  the  mortgagor's 
subsequent  conference  and  correspondence  with 
the  mortgagee  as  to  whether  he  should  keep  the 
notes  given  by  the  mortgagor,  when  the  mort- 
gage was  in  form  a  deed,  and  by  his  delay  of 
four  years  to  make  objection  to  it  on  the  ground 
of  duress. 

4.  In  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  the  law  as  to  invalidi- 
ty of  a  contract,  on  the  ground  of  the  com- 
pounding of  a  felony,  is  the  same  in  the  state 
In  which  the  contract  was  made  as  in  the  state 
in  which  is  the  suit  relative  thereto. 

Appeal  from  chancery  court,  Lincoln  coun- 
ty; Walter  S.  Bearden,  Chancellor. 

Bill  by  Robert  Loud  against  N.  A.  Hamil- 
ton. Decree  for  defendant  Complainant  ap- 
peals. Reversed. 

Chambers  &  Zarecor,  for  appellant.  Hol- 
man  &  Carter,  for  appellee. 


NEIL,  J.  The  complainant  filed  bia  biU 
seeking  to  recover  judgment  of  the  defendant 
on  four  promissory  notes,  of  $247  each,  and 
Interest  due.  With  the  bill,  and  as  an  exhibit 
thereto,  is  filed  an  instrument  executed  by  de- 
fendant to  complainant,  conveying  certain  re- 
al estate,  and  bearing  the  same  date  as  the 
note  sued  on,  which  appears  in  form  to  be  a 
deed,  but  which  complainant  Insists  Is,  In  ef- 
fect, and  was  at  the  time,  intended  to  be 
simply  security  for  the  note,  and  hence  should 
be  construed  as  a  mortgage,  and  the  real  es- 
tate subjected  to  the  satisfaction  of  the  Judg- 
ment sought  on  the  notes.  The  notes  were 
each  dated  August  14,  1893,  and  due,  respec- 
tively, at  6,  12,  18,  and  24  months  after  date. 
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The  bill  was  filed  on  December  5,  1895.  On 
March  13,  1896,  the  defendant  filed  his  an- 
swer, in  which  he  denied  that  the  deed  was 
given  merely  as  security  (or  the  notes,  and 
averred  that  the  deed  and  notes  were  given 
under  the  following  circumstances,  namely: 
That  he  had  a  daughter  who  had  married  one 
W.  C.  Murphy;  that  the  said  Murphy  became 
the  agent  or  salesman  of  the  complainant  for 
the  sale  of  pianos  and  organs;  that,  after 
Murphy  had  acted  as  such  agent  or  salesman 
for  a  while,  4i  difference  arose  between  the 
complainant  and  the  said  Murphy,  in  which 
the  complainant  charged  said  Murphy  with 
not  having  accounted  for  the  amounts  re- 
ceived by  him  for  the  complainant;  that  com- 
plainant, at  Decatur,  Ala.,  had  Murphy  arrest- 
ed, charged  with  felony  In  not  accounting  for 
what  complainant  alleged  he  was  liable  for; 
that  defendant  was  telegraphed  for  to  come 
to  Decatur,  where  he  went,  and  found  there 
complainant  and  said  Murphy;  that  defend- 
ant's daughter  was  then  advanced  In  pregnan- 
cy, and  was  prostrated  with  grief  on  account 
of  the  arrest  of  her  husband  charged  with 
felony;  that,  after  some  talk  with  complain- 
ant and  Murphy  and  wife,  defendant  agreed 
to  give  the  complainant  a  deed  to  the  house 
and  lot  described  in  the  bill,  for  the  release 
of  said  Murphy  from  arrest,  and  from  the 
charge  of  felony,  and  in  full  discharge  of 
said  Murphy's  liability  to  complainant;  that, 
upon  this  being  agreed  to  by  the  complain- 
ant, the  notes  above  referred  to  were  drawn 
op  and  signed  by  the  defendant  for  the  pur- 
pose of  showing  an  Indebtedness  of  de- 
fendant to  complainant  upon  which  to  base 
the  consideration  for  the  deed  to  the  bouse 
and  lot;  that,  so  far  as  defendant  was 
concerned,  he  gave  the  deed  in  full  discharge 
of  the  notes,  and  for  the  discharge  of  Mur- 
phy, as'  above  stated;  that  the  reason  the 
complainant  did  not  deliver  the  notes  to  de- 
fendant, but,  on  the  contrary,  retained  them, 
was  that  defendant  agreed  with  Murphy  and 
wife  to  give  them  this  property  as  an  advance- 
ment out  of  his  estate,  and  Murphy  and  wife 
desired  to  repossess  themselves  of  the  house 
and  lot  conveyed  in  said  deed,  or  get  it  by  pay- 
ing off  the  notes  to  complainant,  the  intention 
being  to  pay  off  the  notes  to  complainant,  and 
that  complainant  should  make  a  deed  thereto 
to  said  Murphy  or  Murphy  and  wife;  that 
defendant's  daughter  Mrs.  Murphy  died  In 
February,  1894,  and  that  from  that  time  Mur- 
phy ceased  to  manifest  any  desire  to  secure 
the  house  and  lot  by  paying  off  the  notes  held 
by  the  complainant  It  is  further  averred 
that  the  consideration  above  mentioned  for 
the  execution  of  said  note,  as  well  as  said 
deed,  was  against  public  policy  and  Illegal. 

On  the  8th  of  March,  1897,  the  defendant 
filed  a  cross  bill,  in  which,  after  setting  out  the 
contents  of  the  original  bill  and  the  answer, 
the  following  allegations  were  made:  "That,  In 
addition  to  the  allegations  contained  in  his  said 
answer,  this  complainant  states  and  charges 
that  the  defendant.  Loud,  bad  complainant's 


son-in-law,  Murphy,  arrested  on  the  charge 
stated  In  the  answer  above  set  forth,  for  the 
purpose  of  extorting  the  notes  and  deed  re- 
ferred to,  and  to  extort  money  from  this  com- 
plainant; that  said  notes  and  deed  were  ex- 
ecuted by  this  complainant  without  any  con- 
sideration whatever,  and  were  executed  by 
compulsion  and  duress  of  this  complainant 
by  the  defendant,  Loud,  In  having  complain- 
ant's son-in-law  arrested,  while  complainant's 
daughter  was  in  the  condition  set  forth  in 
the  said  answer,  for  the  unlawful  purpose  of 
coercing  payment,  or  a  contract  from  the  com- 
plainant to  pay  the  whole  of  the  alleged  de- 
mand of  the  said  Loud  against  complainant's 
son-in-law,  the  said  Murphy."  The  prayer  of 
the  cross  bill  Is  that  the  notes  and  deed  be 
declared  void  and  canceled. 

On  the  8th  of  March,  1897,  cross  defendant. 
Loud,  filed  his  answer,  in  which  he  denied 
that  he  had  complainant's  son-in-law  arrested 
for  the  purpose  of  extorting  the  notes  and  the 
deed  referred  to,  and  to  extort  money  from 
complainant,  and  that  said  deed  and  notes 
were  executed  by  complainant  without  consid- 
eration, or  under  duress,  or  that  Murphy  wo* 
arrested  for  the  unlawful  purpose  of  coercing 
payment  or  a  contract  on  the  part  of  com- 
plainant to  pay  the  whole  of  cross  defend- 
ant's demand  or  any  part  thereof.  The  an- 
swer admits  that  Murphy  bad  been  arrested 
in  Alabama,  and  at  tbe  Instance  of  cross  de- 
fendant, for  having  collected  and  for  appro- 
priating to  his  own  use  certain  moneys  be- 
longing to  cross  defendant,  and  that  Murphy 
was  at  that  time  cross  complainant's  son-in- 
law,  but  denies  all  knowledge  as  to  the  condi- 
tion of  Mrs.  Murphy's  health.  It  Is  also  de- 
nied that  the  notes  were  for  the  release  of 
said  Murphy  from  arrest,  but  it  is  averred 
they  were  given  in  settlement  of  what  Murphy 
really  owed  cross  defendant,  the  amount  he 
collected  for  the  latter,  and  appropriated  to 
his  own  use,  and  failed  to  account  for.  It  is 
further  averred  that  at  the  time  of  this  set- 
tlement, at  the  earnest  solicitation  of  Murphy 
and  bis  wife  and  cross  complainant,  cross  de- 
fendant did  agree  to  withdraw  the  prosecution 
of  Murphy,  so  far  as  he  was  concerned,  but 
that  no  part  of  the  consideration  of  settle- 
ment was  paid,  or  agreed  to  be  paid,  to  cross 
defendant  for  his  withdrawal  of  said  prosecu- 
tion, and  that  in  fact  the  settlement  was  made 
wholly  upon  the  basis  of  what  Murphy  owed 
cross  defendant;  that  what  was  done  in  the 
way  of  arranging  said  Indebtedness  was  not 
of  cross  defendant's  procurement  or  solicita- 
tion, but  was  done  out  of  considerations  mov- 
ing between  cross  complainant  and  his  son- 
in-law. 

The  facts  are  as  follows:  Mr.  Murphy,  the 
son-in-law  of  defendant,  Hamilton,  was  agent 
of  complainant,  Loud,  for  the  sale  of  pianos 
and  organs,  and  at  the  time  of  bis  arrest,  re- 
ferred to  in  the  pleadings,  was  short  in  his 
accounts  the  amount  of  the  above-mentioned 
notes,  being  something  over  $989.  At  the  in- 
stance of  complainant,  Loud,  he  was  arrested 
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on  the  charge  of  embezzling  the  funds  of  his 
employer,  and  had  so  embezzled  them.  At 
the  time  of  his  arrest,  Mr.  Murphy's  wife 
was  considerably  advanced  In  pregnancy. 
She  was  deeply  disturbed  oyer  the  arrest  of 
her  husband,  and  telegraphed  to  her  father,  at 
Elora,  Tenn.,  that  she  and  her  husband  were 
in  deep  trouble,  and  asked  him  to  come  to 
Decatur.  The  proceedings  at  Decatur  In  be- 
half of  complainant,  Loud,  were  In  the  hands 
of  his  attorney,  Mr.  Oceola  Kyle.  Mr.  Kyle 
gives  the  following  account  of  the  matter: 
"Murphy,  who  was  Hamilton's  son-in-law,  had 
become  Indebted  to  complainant  in  the  sum 
of  $989.21,  as  I  remember  now.  This  money 
bad  been  embezzled  by  Murphy  from  Loud, 
and  we  were  threatening  Murphy  with  a  crim- 
inal prosecution  therefor.  He  (Murphy)  beg- 
ged for  time,  some  three  days,  saying  he  had 
telegraphed  for  his  father-in-law,  Mr..  Hamil- 
ton, and  that  he  would  come  from  Elora, 
Tenn.,  on  the  first  train,  and  satisfactorily 
adjust  the  shortage.  To  the  best  of  my  recol- 
lection, within  about  two  days  thereafter,  de- 
fendant, Hamilton,  came  to  Decatur,  and  waa 
introduced  to  me  and  complainant,  Loud,  as 
•  being  Murphy's  father-in-law.  He  at  once 
agreed  to  make  good  the  amount  owing  by 
Murphy  to  Loud,  but  claimed  that  he  did  not 
have  cash  money,  but  would  give  his  notes, 
and  would  make  his  deed  to  certain  real  es- 
tate, situated  in  Elora,  Tenn.;  it  being  agreed 
by  and  between  Loud  and  Hamilton  that  when 
the  notes  were  paid,  with  interest  thereon,  the 
said  real  estate  was  to  be  reconveyed  by  Loud 
to  Hamilton.  In  order  that  there  should  be 
a  valuable  consideration  for  the  agreement, 
and  before  the  same  was  put  in  writing,  at 
my  suggestion,  Loud  transferred  and  assign- 
ed to  defendant,  Hamilton,  all  of  his  right,  ti- 
tle, and  Interest  in  and  to  the  debt  owing  to 
him  by  Murphy,  absolutely.  This  agreement 
was  made,  and  Murphy  was  released  from 
any  obligation  to  Loud  on  account  of  said 
debt  •  •  *  It  was  not  agreed  and  under- 
stood that  the  house  and  lot  were  transferred 
absolutely  in  full  settlement  of  Murphy's  re- 
lease. On  the  contrary,  it  was  agreed  and 
understood  that,  on  the  payment  of  the  notes 
with  interest,  the  property  was  to  be  reconvey- 
ed to  Hamilton.  It  was  agreed  that  Loud 
should  give  Hamilton  credit  on  the  notes  for 
whatever  amount  the  house  and  lot  should 
rent  for."  Being  asked  at  whose  suggestion 
the  matter  was  thus  arranged,  he  said:  "I  do 
not  know  how  to  answer  this  question,  fur-- 
ther  than  to  say  that,  when  Murphy  was  con- 
fronted with  embezzlement,  he  begged  for  time 
until  his  father-in-law  could  come,  claiming 
that  he  would  adjust  it.  When  defendant, 
Hamilton,  came,  the  principal  negotiations 
were  in  trying  to  find  out  from  Murphy  the 
full  amount  and  extent  of  bis  defalcation. 
Hamilton  seemed  willing  to  anything,  except 
he  was  anxious  to  have  the  amount  made  as 
small  as  possible,  and  that  the  rents  as  re- 
ceived by  Loud  should  be  credited  on  the 
notes."   Mr.  Kyle  further  states  that  Mrs. 


Murphy  was  not  present  at  the  time  of  the 
negotiations  above  referred  to,  and  that  they 
took  place  at  bis  office  in  Decatur,  Ala.  He 
says  that  he  had  seen  Mrs.  Murphy  a  few  days 
before  at  her  home  in  Jiew  Decatur,  when  her 
husband  was  under  arrest,  and  about  two 
or  three  days  before  her  father,  Mr.  Hamilton, 
came;  that  she  looked  worried  about  her  hus- 
band's condition,  but  otherwise  seemed  well; 
that  she  seemed  at  .  this  time  about  six  or 
seven  months  advanced  in  pregnancy.  He 
further  states  that  Mr.  Hamilton  was  not  rep- 
resented by  any  attorney  or  counselor  in  mak- 
ing the  arrangements  above  referred  to. 

We  adopt  the  foregoing  statement  of  Mr. 
Kyle  as  setting  forth  the  facts  of  the  trans- 
action, with  the  following  additions  and  mod- 
ifications: Mr.  Loud  testifies  that,  when  the 
negotiations  were  first  entered  into,  Mr.  Ham- 
ilton wanted  him  to  take  the  property  in  set- 
tlement for  the  claim,  but  he  would  not  agree 
to  this,  as  he  did  not  consider  that  the  prop- 
erty was  of  sufficient  value.  He  says:  "We 
refused  to  release  Murphy  from  arrest  on  this 
settlement,  and  Mr.  Hamilton  then  agreed  to 
give  his  notes  for  the  full  amount  of  the 
claim."  Mr.  Hamilton  testifies:  "The  con- 
sideration for  the  deed  was  the  release- 
ment  of  Murphy.  Mr.  Murphy  was  under 
arrest  at  Decatur,  Alabama.  The  complain- 
ant stated  that  if  this  conveyance  was  not 
made,  and  Murphy  released,  he  would  have 
him  put  in  the  coal  mines,  and  work  it  out 
at  40  cents  per  day,  and  he  stated  this  In  my 
presence,  after  I  had  got  to  Decatur."  This 
statement  is  not  denied  by  Mr.  Loud.  We 
find,  then,  as  a  fact,  that  the  purpose  of  the 
transaction  was  to  release  Murphy  from  ar- 
rest, and  to  quiet  his  prosecution  for  the  of- 
fense of  embezzlement;  and,  further,  that  It 
was  entered  into  after  the  above-mentioned 
threat  was  made. 

Mr.  Hamilton  testifies  that  when  the  pa- 
pers were  executed  by  him  he  was  very 
much  excited,  and  hardly  knew  what  he  was 
doing,  on  account  of  the  condition  of  his 
daughter.  This  statement,  however,  Is  not 
borne  out  by  the  other  facts  in  the  record. 
The  negotiation  was  begun  In  the  morning, 
and  the  terms  agreed  on.  but  the  papers  were 
not  executed  until  the  afternoon  of  the  same 
day.  Mr.  Hamilton's  daughter  told  him  that 
if  he  would  execute  the  deed  to  the  house 
and  lot  in  Elora,  she  would  consider  it  as  her 
part  of  his  estate,  and  would  ask  no  more 
from  him.  When  asked  about  this  matter  In 
cross-examination,  as  to  why  his  daughter 
made  such  a  proposition  to  him,  and  if  be 
was  hesitating  about  making  the  deed,  be 
answered:  "Well,  I  did  not  know  what  I 
would  do.  I  did  not  know  what  kind  of  a 
compromise  I  could  make  with  Mr.  Loud." 
This  is  not  the  conduct  of  a  man  over- 
whelmed with  grief,  or  whose  self-poise  Is 
overthrown  by  mental  excitement.  It  seems 
rather  the  act  of  one  who  was  holding  back, 
or  feigning  to  do  so,  with  expectation,  or 
hope,  at  least,  of  getting  better  terms.  In 
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addition  to  this,  after  be  returned  home,  he 
went  to  Nashville  to  see  Mr.  Loud,  and  said 
to  him  that  it  was  not  right  for  him  to  hold 
both  the  property  and  the  note.  This  was 
on  the  theory  that  seemed  to  be  entertained 
by  Mr.  Hamilton  at  the  time  that  the  deed 
was  an  absolute  conveyance.  As  he  returned 
from  Nashville,  he  consulted  his  attorneys  at 
Fayetteville.  These  gentlemen,  on  the  28th 
of  August,  1883,  just  two  weeks  after  the 
transaction,  addressed  the  following  letter 
to  Mr.  Loud:  "Dear  Sir:  Mr.  N.  A.  Ham- 
ilton, of  Mora,  Tennessee,  has  submitted  to 
as  a  copy  of  a  deed  made  by  himself  and 
wife  to  you  to  property  In  Blora,  and  an  as- 
signment by  you  to  him  of  one  W.  C.  Mur- 
phy's indebtedness  to  you,  and,  If  we  under- 
stand the  transaction  had  between  you  and 
Mr.  Hamilton,  an  injustice  has  been  done  Mr. 
Hamilton,  perhaps  unwittingly,  and  we  write 
to  get  your  explanation  of  It,  which  we  hope 
yon  will  kindly  give  us,  as  you  understand 
it  It  appears  that  your  have  an  absolute 
deed  to  the  property  In  Elora  covered  by  the 
deed,  and  also  Hamilton's  note,  amounting 
to  $989.20,  and  that  Hamilton  only  gets 
Murphy's  indebtedness  to  you  of  $800.  What 
wag  Murphy  Indebted  to  yon,' and  was  the 
deed  only  to  secure  that?  and,  if  it  was,  why 
was  it  that  Hamilton  gave  you  his  note  for 
the  $989.20?  By  giving  us  a  full  explana- 
tion, In  your  own  way,  you  will  oblige  us 
very  much.  Was  the  deed  intended  as  a  se- 
curity, or  as  absolute  and  unconditional? 
Let  us  hear  from  you  on  receipt  of  this." 
This  letter  was  turned  over  by  Mr.  Loud  to 
his  attorney,  Mr.  Kyle,  who  on  August  30, 
1893.  replied  as  follows:  "Gentlemen:  Mr. 
Robert  L.  Loud,  of  Nashville,  Tenn.,  requests 
me  to  reply  to  your  favor  of  the  28th  Inst., 
directed  to  him.  W.  C.  Murphy  was  Indebt- 
ed to  Mr.  Loud  In  the  sum  of  $989.20.  This 
was  transferred  by  Mr.  Loud  to  Mr.  Hamil- 
ton. Mr.  Hamilton  makes  a  deed  to  certain 
real  property,  its  estimated  value  being  $800, 
and  Hamilton  executes  his  notes  for  $989.20. 
When  the  notes  are  paid,  with  Interest,  the 
real  property  Is  to  be  reconveyed  to  Hamilton. 
That  was  the  oral  agreement  made,  as  I  re- 
member it,  prior  to  the  execution  of  the 
deed  and  bill  of  sale.  I  do  not  recollect  what 
provision,  if  any,  the  notes  provide  in  the 
event  there  is  default  In  payment.  You  will 
see,  from  this,  Mr.  Loud  does  not  claim 
$1,789.20  from  Mr.  Hamilton,  but  only 
$689.20."  To  this  Mr.  Hamilton's  attorneys 
replied  on  September  2,  1893,  to  Mr.  Kyle  as 
follows:  "Dear  Sir:  Tours  of  the  30  ult.  re- 
ceived. Your  explanation  of  the  transaction 
between  Mr.  Hamilton  and  Mr.  Loud  com- 
ports with  Mr.  Hamilton's  statement  to  us.- 
The  ground  of  complaint  on  the  part  of  Mr. 
EL  ig  that  the  papers  do  not  properly  express 
the  transaction,  nor  the  rights  of  the  parties, 
In  this:  that  the  conveyance  of  the  real  estate 
of  Mr.  H.  to  Mr.  Loud  appears  to  be  a  deed  In 
fee  to  the  property,  whereas  It  should  have 
been,  and  was  only  intended  as,  a  mortgage 


security  to  the  $989.20  note.  In  the  deed 
there  should  have  been  the  expression  of  a 
defeasance  to  the  effect  that,  upon  payment 
of  the  note  ($989.20),  the  conveyance  should 
be  void,  or  reconveyance  of  the  property.  In 
the  absence  of  such  expression,  It  is  within 
the  power  of  Loud  to  transfer  the  note  and 
the  real  estate  to  Innocent  persons  without 
notice,  thereby  causing  Mr.  Hamilton  to  pay 
the  note  and  also  lose  the  real  estate.  We 
would  suggest  that  this  can  be  remedied  by 
Mr.  Loud  making  a  deed  to  the  real  estate  to 
Mr.  Hamilton,  retaining  a  lien,  in  the  deed, 
for  the  payment  of  the  $989.20  note.  If  this 
meets  your  approval,  we  will  draw  the  deed 
and  send  It  to  you  for  examination."  The 
matter  rested  in  this  condition  until  the  orig- 
inal bill  was  filed,  on  the  5th  of  December, 
1895,  more  than  two  years  thereafter.  Dur- 
ing all  this  time  there  was  no  intimation,  so 
far  as  the  record  shows,  that  Mr.  Hamilton 
had  acted  under  duress,  or  while  In  such  a 
state  of  mind  as  he  testifies  to  In  his  depo- 
sition. When  the  answer  was  filed,  also,  on 
the  13th  of  March,  1896,  nearly  three  years 
after  the  transaction,  there  was  still  no  In- 
timation of  duress.  In  this  pleading  the  de- 
fense was  placed  upon  two  grounds:  First, 
that  the  defendant,  Hamilton,  was  not  lia- 
ble on  the  notes,  because  the  deed  had  been 
given  In  payment  of  them;  and,  secondly, 
that  the  transaction  was  Illegal,  as  we  infer 
from  the  answer,  on  the  ground  that  the  con- 
sideration given  was  that  a  felony  was  com- 
pounded. Finally,  on  the  8th  of  March,  1897, 
nearly  four  years  after  the  transaction,  the 
cross  bill  was  filed,  charging  duress.  This 
was  the  first  intimation  of  duress  in  the  rec- 
ord, and  the  first  complaint  of  that  character 
which  Mr.  Hamilton  made.  Under  these  cir- 
cumstances, we  cannot  believe  that  he  was 
so  overwhelmed  with  excitement  and  grief 
at  the  time  he  gave  the  deed  and  notes  that 
he  hardly  knew  what  he  was  doing,  as  he 
testifies.  Nor  can  we  believe  that  he  was 
seriously  influenced  by  the  threat  which  he 
proves  that  Mr.  Loud  made  about  putting 
Mr.  Murphy  in  the  penitentiary,  and  thence 
In  the  coal  mines,  to  work  at  40  cents  per 
day.  We  do  believe,  however,  that,  while 
Mr.  Hamilton  did  purchase  the  Indebtedness 
of  Murphy  to  Loud,  that  was  merely  sub- 
sidiary to  the  main  consideration,  which  was 
to  release  his  son-in-law  from  custody  and 
from  prosecution  for  the  embezzlement  of 
which  he  was  guilty,  and  we  find  that  this 
was  the  chief  consideration  of  the  transac- 
tion, as  understood  by  both  Hamilton  and 
Loud,  and  that  in  view  of  this  the  deed  and 
notes  were  executed. 

As  to  the  contention  that  the  deed  to  the 
land  was  given  in  satisfaction  of  the  notes,  the 
weight  of  the  evidence  Is  very  decidedly  to  the 
contrary.  This  is  shown  both  by  the  testimo- 
ny of  Mr.  Loud  and  Mr.  Kyle;  also  by  the 
fact  that  Mr.  Loud  retained  the  notes,  and 
that  there  was  an  agreement  that  the  rents  of 
the  place  should  be  collected  by  Mr.  Hamilton, 
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and  that  he  should  have  credit  therefor  on  his 
notes  when  he  should  forward  the  amount  to 
Mr.  Loud;  and  also  by  the  correspondence 
which  we  have  above  copied.  The  chancellor, 
upon  the  hearing  below,  dismissed  the  orig- 
inal bill,  and  taxed  the  complainant  with  all 
of  the  costs,  except  the  costs  of  filing  Hamil- 
ton's cross  bill  and  of  taking  Hamilton's  dep- 
osition. Upon  the  cross  bill  he  decreed  that 
Hamilton  was  not  entitled  to  have  the  deed  to 
the  house  and  lot  set  aside,  and  the  title  rein- 
vested in  him,  and  as  to  this  matter  he  de- 
creed that  the  cross  bill  should  be  dismissed, 
but,  further,  that  Hamilton  was  entitled  to 
have  the  four  notes  above  mentioned  declared 
void  and  canceled,  and  a  decree  was  so  enter- 
ed. He  taxed  Hamilton  with  the  costs  of  fil- 
ing his  cross  bill  and  with  taking  his  own 
deposition.  The  complainant  appealed  from 
so  much  of  this  decree  as  dismissed  the  orig- 
inal bill.  The  defendant,  Hamilton,  appealed 
from  so  much  of  the  decree  as  denied  him  re- 
lief against  the  deed.  Both  appeals  were 
granted,  but  only  the  first  was  prosecuted. 
But  the  defendant  assigns  error  upon  the 
chancellor's  failure  to  grant  relief  against  the 
deed.  The  complainant's  assignments  are  as 
follows:  First,  the  court  erred  in  dismissing 
complainant's  bill,  because  the  proof  clearly 
shows  that  the  instrument  was  intended  as  a 
mortgage;  second,  the  court  erred  in  not  dis- 
missing defendant's  cross  bill,  because  the 
proof  fails  to  show  that  defendant  signed  the 
deed  under  any  misapprehension  or  duress, 
and  does  show  that  the  transaction  was  sup- 
ported by  a  valid  consideration,  and  was 
clearly  understood  and  freely  entered  into. 

First,  as  to  the  subject  of  duress.  In  the 
earliest  case  we  have  .upon  this  question 
(Blair  v.  Coffman,  2  Overt.  176),  it  is  said: 
"Upon  an  issue  of  duress,  the  Inquiry  must 
necessarily  be  as  to  the  state  of  mind  of  the 
person  pleading  it,  and  not  as  to  the  existence 
of  some  fact,  such  as  acts  done  or  things 
which  are  susceptible  of  demonstration  from 
the  senses.  Evidence  of  conversation,  acts 
before,  at  the  time,  and  after  the  supposed  du- 
ress, would  be  proper  to  show  the  state  of 
mind  in  which  the  act  was  done.  In  the  na- 
ture of  things,  it  is  the  best  evidence  of  which 
the  case  Is  capable;  for  no  man  can  swear 
particularly  how  another  felt  at  the  time  he 
did  an  act.  It  is  not  the  mere  affair  of  a  per- 
son, being  in  prison,  or  under  circumstances 
of  hardship,  that  will  enable  him  to  avoid  an 
act.  Such  things  may  exist,  and  yet  no  coer- 
cion. Hence  the  necessity  of  the  inquiry  as  to 
the  state  of  the  plaintiff's  mind,  and  no  evi- 
dence so  proper  as  his  own  acts  and  conversa- 
tion to  show  It"  In  the  case  of  McSween  v. 
Miller,  1  Heisk.  104,  note,  it  is  said:  "The  rule 
is,  where  a  threat  of  unlawful  mischief  or  in- 
jury to  the  person,  property,  or  good  name  of  a 
party  Is  of  sufficient  importance  to  destroy  his 
free  agency,  the  law,  because  of  such  duress, 
will  not  enforce  any  contract  which  he  may 
be  Induced  by  such  threats  to  make.  The 
controlling  question  is,  was  the  threat  of  such 


a  character  as,  under  the  circumstances  sur- 
rounding the  parties  at  the  time,  was  sufficient 
to  overcome  the  mind  and  will,  or,  In  other 
words,  to  destroy  the  free  agency,  of  a  person 
of  ordinary  firmness?  and,  his  free  agency 
being  thus  destroyed,  was  he  thereby  induced 
to  give  his  assent  to  the  contract?  If  so, 
the  contract  can  have  no  validity  whatever, 
because  it  is  wanting  in  the  essential  elements 
of  a  valid  binding  contract,  to  wit,  the  free 
and  voluntary  assent  of  the  minds  of  the  par- 
ties making  it."  In  the  case  of  Rollings  t. 
Cate,  It  was  held  that,  in  order  to  constitute 
"duress,"  in  its  legal  sense,  it  must  appear 
that  the  party  acted  under  "some  threatening 
of  life,  or  member,  or  of  imprisonment  or 
some  imprisonment  or  beating  of  the  party 
acting,  or  of  his  wife,  with  the  view  to  pro- 
cure the  execution  of  the  deed  or  other  instru- 
ment, and  that  the  danger  existing  or  threat- 
ened' should  affect  the  person  or  goods  or 
property."  1  Heisk.  97,  reaffirmed  in  Bogle  v. 
Hammons,  2  Heisk,  141,  142.  In  McCartney 
v.  Wade,  2  Heisk.  360,  374,  it  is  said:  "It  is 
not  necessary,  in  the  view  of  a  court  of  eq- 
uity, to  show  that  a  party  acted  under  the 
Influence  of  extreme  terror  in  making  a  con- 
tract If  he  acted  under  threats  or  appre- 
hensions, short  of  duress,  but  under  such  cir- 
cumstances as  to  show  that  he  was  not  a  free 
agent,  and  was  unable  to  protect  himself,  the 
contract  will  be  annulled."  In  Johnson  v. 
Roland,  2  Baxt.  203,  206,  It  is  said:  "The 
threat  must  be  of  such  a  character  as  to 
overcome  the  mind  and  will,  and  destroy  the 
free  agency,  of  a  person  of  ordinary  firmness." 
To  the  same  general  effect  see  Be'ote  v.  Hen- 
derson, 5  Cold.  471;  Wllkerson  v.  Bishop.  7 
Cold.  24;  Looper  v.  Philips,  1  Shannon,  269: 
Coffman  v.  Bank,  5  Lea,  232.  The  last-men- 
tioned case  is  very  striking  in  Its  facts.  The 
substance  of  it  is  that  a  father  was  called 
Into  the  back  room  of  a  bank,  in  the  presence 
of  some  of  its  officers,  and  suddenly  informed 
that  his  son  had  forged  two  notes,  of  $900 
each,  and  got  the  money  on  them  from  the 
bank,  and  the  notes  were  exhibited  to  the 
father.  He  was  greatly  agitated,  and,  as  the 
court  said,  "literally  overwhelmed  by  the 
calamity."  The  bank  officers  said  that  he 
was  greatly  moved  and  distressed,  and  wept 
bitterly.  He  himself  said  in  his  testimony 
that  during  his  Interview  with  the  bank, 
owing  to  the  suddenness  of  the  communica- 
tion, and  the  nature  of  the  calamity,  he  was 
Incapacitated  from  entering  into  any  contract 
with  full  knowledge  of  its  scope.  The  proof 
of  his  brother  and  his  neighbors  was  that  he 
was  thoroughly  unnerved  by  the  calamity: 
"almost  in  a  state  of  mental  aberration,"  to 
use  the  language  of  a  neighbor  and  a  phy- 
sician; "and  wellnign  crazy,"  to  use  the  words 
of  other  witnesses.  This  was  the  state  of 
mind  In  which  he  executed  the  note  to  the 
bank.  Promptly,  within  a  few  days  after 
the  transaction,  he  repudiated  it  and  de- 
manded back  his  note  which  he  had  given  to 
cover  the  two  $900  notes.   In  this  case  it 
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seems  that  there  was  no  imprisonment  of  the 
son,  nor  any  threat  to  prosecute  him,  or  prom- 
ise to  refrain  from  doing  so.  The  case  goes 
off  on  the  Idea  that  owing  to  the  shock,  sur- 
prise, and  grief,  under  which  the  father  la- 
bored when  he  executed  the  note,  he  was  not 
in  such  a  mental  condition  as  to  enable  him 
to  execute  a  contract 

We  are  referred  by  counsel  to  the  case  of 
Bank  v.  Kusworn  (Wis.)  26  Lawy.  Rep.  Ann. 
48  (s.  c.  59  N.  W.  564),  and  the  full  note  at- 
tached thereto,  and  especially  to  pages  64  and 
65.  or  the  section  of  the  note  there  appearing. 
The  doctrine  referred  to  in  the  pages  last  men- 
tioned may  be  prefaced  with  this  statement 
from  Lord  Bacon's  maxims:  "So,  If  a  man 
menace  me  that  he  will  imprison  or  hurt  in 
body  my  father  or  my  child,  except  I  make 
unto  htm  an  obligation,  I  shall  avoid  this  du- 
ress, as  well  as  If  the  duress  had  been  to  my 
own  person."  In  section  6  of  the  note  re-  ] 
ferred  to  It  Is  said  that  the  doctrine  applies  to 
other  relations  besides  those  of  husband  and 
wife  or  parent  and  child.  Continuing,  It  is 
said:  "Yet,  when  such  a  state  of  mind  en- 
sues upon  the  prosecution  or  oppression  of  a 
brother,  and  the  conveyance,  or  other  obliga- 
tion. Is  thereby  extorted,  relief  will  not  be 
granted  as  readily  as  where  the  conveyance 
or  contract  has  been  extorted  from  either  a 
father  or  son  by  the  duress  of  the  other.  In 
such  cases,  circumstances  of  oppression  or  Im- 
position must  clearly  appear,  and  it  must  not 
be  simply  a  case  where  a  party  may  have  pur- 
chased immunity  for  his  brother  from  lawful 
prosecution,"— citing  Davis  v.  Luster,  64  Mo. 
43.  It  is  said  in  the  same  note  that  in  Town 
of  Sharon  v.  Oager,  46  Conn,  189,  the  court 
refused  to  foreclose  a  mortgage  executed  by 
an  aunt  to  secure  her  nephew's  defalcation  as 
town  treasurer,  procured  by  one  of  the  se- 
lectmen under  threats  and  menace  of  the  pros- 
ecution of  the  nephew;  and  that,  In  Bradley 
v.  Irish,  42  111.  App.  85,  where  the  notes  were 
extorted  through  fraud  and  duress,  in  con- 
nection with  the  criminal  process  Issued 
against  a  grandson  charged  with  embezzle- 
ment and  forgery,  the  mortgage  and  notes  in 
question  being  obtained  by  means  of  a  scheme 
whereby  a  warrant  was  procured  for  his  ar- 
rest, the  accused  being  taken  by  the  deputy 
sheriff  to  his  grandmother's  home,  where,  by 
threats  of  putting  him  in  the  penitentiary, 
knowing  ber  great  affection  for  him,  the  note 
and  mortgage  in  question  were  procured,  the 
court  held  the  mortgage  null  and  void,  and 
directed  it  set  aside  as  a  cloud  upon  title,  and 
delivered  up  for  cancellation,  and  enjoined  its 
enforcement.  Referring,  again,  to  the  case 
of  Davis  v.  Luster,  it  is  said  in  the  same  note 
that  this  was  a  case  where  It  was  sought  to 
set  aside  a  conveyance  procured  by  means  of 
threats  of  prosecution  of  the  plaintiff's  broth- 
er, and  that  the  court  held  that,  in  order  to 
entitle  the  plaintiff  to  the  relief  sought,  he 
most  show  that  it  was  given  for  the  express 
purpose  of  freeing  his  brother  from  prosecu- 
tion upon  an  innocent  charge,  and  that  the 
51  S.W.— 10 


prosecution  was  unlawful,  and  also  must  show 
that  the  deed  was  executed  upon  the  belief  that 
its  nonexecutlon  would  lead  to  a  criminal 
prosecution.  We  are  referred  by  defendant's 
counsel  especially  to  the  case  of  Snyder  v. 
Wllley,  33  Mich.  483,  mentioned  in  the  same 
note.  In  this  case  It  appears  that  a  Joint 
and  several  promissory  note  was  given,  and 
a  material  part  of  the  consideration  was  the 
stifling  of  two  criminal  prosecutions,  one  for 
forgery,  commenced  by  the  plaintiff  against 
defendant's  son-in-law,  and  it  was  held  that 
the  notes  were  void,  and  their  collection  could 
not  be  enforced,  the  consideration  being  Il- 
legal. In  the  case  just  referred  to  the  father- 
in-law's  signature  was  procured  mainly  by 
the  entreaties  of  the  daughter,  urged  on,  and 
her  fears  played  upon,  by  the  plaintiff;  the 
court  admitting  her  evidence  as  to  the  in- 
ducement as  part  of  the  res  gestae.  The  case 
last  cited  does  not  go  to  the  extent  of  holding 
that  a  son-in-law  would  stand  In  the  same 
relation  with  regard  to  the  question  we  now 
have  in  hand  as  would  a  son  or  wife,  the  case 
going  off  on  a  different  ground  altogether. 
But  we  are  inclined  to  the  opinion  that  where 
a  son-in-law  and  his  wife  are  living  in  har- 
mony, and  there  Is  nothing  to  show  any 
estrangement  between  the  father-in-law  and 
the  son-in-law,  the  latter  would  stand  in  the 
same  relation,  so  far  as  concerns  the  present 
question,  as  would  the  daughter  herself.  It 
Is  without  doubt  true  that  the  danger  to  the 
son-in-law,  and  the  consequent  grief  and  ter- 
ror of  the  daughter,  would  act  upon  the  fath- 
er's heart  with  substantially  the  same  force 
as  if  the  daughter  herself  were  in  danger, 
or,  at  least,  nearly  so.  We  may  go  further 
and  hold,  as  was  done  In  the  case  of  Coff- 
man  v.  Bank,  5  Lea,  232,  that  if  a  party's 
mind  is  so  agitated  from  the  peril  In  which 
a  near  relative  stands,  even  though  there  Is 
no  prosecution  or  threat  of  prosecution,  as 
that  his  free  agency  is  substantially  canceled, 
a  contract  made  by  him  under  such  circum- 
stances could  not  stand.  But  it  is  said  In 
some  of  the  cases  that  If  a  father  is  appealed 
to  to  take  upon  himself  a  civil  liability,  with 
the  knowledge  that,  unless  he  do  so,  his  son 
will  be  exposed  to  a  criminal  prosecution,  with 
the  moral  certainty  of  conviction,  even  though 
that  is  not  put  forward  by  any  party  as  a 
motive  for  the  arrangement,  he  is  not  a  free 
and  voluntary  agent,  and  the  agreement  he 
makes,  under  such  circumstances,  is  not  en- 
forceable in  equity.  See  cases  cited  on  page 
56  of  26  Lawy.  Rep.  Ann.,  and  note.  We  can- 
not yield  our  assent  to  the  full  extent  of  the 
doctrine  thus  stated.  We  do  not  think  It  can 
be  said  with  truth  that,  owing  to  parental 
affection,  such  a  proposition  made  to  a  father 
for  the  release  of  his  son,— that  is,  by  the  ex- 
ecution of  the  father's  obligation,— wpuld 
leave  him  no  alternative  but  to  execute  the 
obligation,  and  thus  substantially  for  the  time 
destroy  his  free  agency.  If  this  were  a  sound 
▼lew,  few  ball  bonds,  where  the  father  ex- 
ecutes them  as  surety  for  the  son,  could  be 
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held  good,  and  toe  same  Infirmity  would  ex- 
ist In  obligations  executed  for  counsel  fees. 
The  principle  would  be  the  same.  What  we 
mean  to  say  is  that  a  proposition  of  the  na- 
ture referred  to,  made  to  a  father,  would  not 
be  such  as,  under  the  normal  operation  of  the 
principles  and  emotions  governing  human  con- 
duct, would  necessarily  command  his  compli- 
ance, or  deprive  him  of  bis  free  agency.  The 
situation  referred  to  would  no  doubt  be  very 
strong  evidence  to  support  a  charge  of  duress, 
and,  in  the  absence  of  other  evidence,  suffi- 
cient, but  not  necessarily  conclusive.  In  the 
face  of  these  facts,  it  may  yet  be  shown  that 
the  father  was  in  such  a  state  of  mind  as  that 
he  was  able  to  consider  the  propriety  of  the 
act  proposed,  not  only  from  the  standpoint  of 
parental  affection,  but  also  from  the  stand- 
point of  moral  and  legal  duty.  This  we  say 
with  regard  to  legal  prosecutions.  Of  course, 
the  same  situation  may  also  arise  in  case  of 
the  threat  of  a  prosecution  without  legal  Jus- 
tification. Whether  obligations  so  obtained 
would  not  be  Invalid  for  another  reason— that 
is,  as  being  without  consideration,  and  against 
public  policy,  as,  in  the  ease  of  legal  prose- 
cutions, the  compounding  of  felonies— is  an- 
other matter,  the  above  observations  being 
confined  merely  to  the  defense  of  duress. 

And  In  this  connection  It  is  proper  to  ob- 
serve that  confusion  occurs  in  citing  cases 
under  the  law  of  duress,  if  we  fail  to  dis- 
tinguish between  those  Instances  in  which  ob- 
ligations are  given  for  the  purpose  of  com- 
pounding criminal  prosecutions  and  those  in 
which  a  party  may  be  lawfully  released  from 
custody  upon  the  payment  of  a  sum  of  money. 
It  is  said  that,  in  order  to  put  a  party  under 
duress  by  imprisonment,— that  is,  legal  duress, 
—the  imprisonment  must  be  unlawful,  or 
there  must  be  an  abuse  of,  or  an  oppression 
under,  legal  process  or  legal  detention.  6  Am. 
&  Eng.  Enc.  Law,  62.  In  a  note  to  the  above 
authority,  it  is  said  that  where  there  is  an 
arrest  for  an  Improper  purpose  without  just 
cause,  or  where  there  is  an  arrest  for  a  just 
cause  but  without  lawful  authority,  or  for 
a  just  cause  but  for  an  unlawful  purpose,  the 
rule  is  that,  in  either  of  the  events,  the  party 
arrested,  if  he  is  thereby  induced  to  enter  Into 
a  contract,  may  avoid  it  as  one  procured  by 
duress.  Again  it  is  said  that  it  is  a  general 
rule  that  imprisonment  by  order  of  the  law 
is  not  duress;  but,  to  constitute  duress  by  im- 
prisonment, either  the  Imprisonment,  or  the 
duress  after,  must  be  tortious  and  unlawful. 
If,  therefore,  a  man,  supposing  that  he  has 
a  cause  of  action  against  another,  by  lawful 
process  cause  him  to  be  arrested  and  impris- 
oned, and  the  defendant  voluntarily  executes 
a  deed  for  his  deliverance,  he  cannot  avoid 
such  deed  by  duress  of  imprisonment,  al- 
though in  fact  the  plaintiff  had  no  cause  of 
action,  but  although  the  imprisonment  be  law- 
ful, unless  the  deed  be  made  freely  and  vol- 
untarily, it  may  be  avoided  by  duress;  citing 
Watkins  v.  Balrd,  6  Mass.  506.  Again,  it  is 
said  (page  64)  a  contract  made  by  one  under 


arrest,  through  lawful  process,  as  a  condition 
of  his  deliverance  from  imprisonment,  cannot 
be  avoided  on  the  ground  of  duress,  although 
It  be  shown  that  no  cause  of  action  really  ex- 
isted; citing  Clark  v.  TurnbuU,  47  N.  J.  Law, 
265,  and  numerous  other  authorities.  The 
case  last  referred  to  was  as  follows:  The 
plaintiff,  Clark,  advanced  money  to  Henry  E. 
Turnbull,  in  the  city  of  New  York,  to  the 
amount  of  about  $4,000.  She  insisted  that 
he  received  the  money,  as  her  agent,  to  invest 
for  her  In  good  interest  bearing  security,  and 
that  he  fraudulently  appropriated  the  money 
to  his  own  use.  The  defendant,  who  was  a 
brother  of  Henry  E.  Turnbull,  claimed  that 
the1  money  so  advanced  to  him— that  is,  to 
Henry  E.  Turnbull— was  placed  with  him  as 
a  stock  broker,  under  instructions  to  invest 
in  stock  speculations  on  margins,  and  that  it 
was  used  in  such  gaming  transactions,  and 
lost.  To  assert  her  claim  for  this  money  as  a 
debt,  the  plaintiff  brought  suit  against  Henry 
E.  Turnbull  in  one  of  the  courts  of  New  York, 
under  which  legal  proceedings  the  defendant 
therein  was  arrested  and  taken  into  'custody. 
While  so  in  custody,  in  an  arrangement  to 
settle  that  suit,  Walter  A.  TurnbuU,  his  broth- 
er, the  defendant  in  the  case  above  referred 
to,  was  called  in  to  participate,  and  did  so  by 
advancing  for  Henry  $1,200  in  cash,  and  giv- 
ing to  him  the  promissory  note  sued  on,  which 
Henry  indorsed  to  the  plaintiff  for  the  bal- 
ance. Henry  was  thereupon  released  from 
his  imprisonment,  and  the  suit  against  him 
was  subsequently  discontinued.  This  state  of 
facts  it  was  held  did  not  support  the  defense 
of  duress.  So,  in  this  state,  it  Is  held  that, 
under  our  statute,  an  agreement  based  upon 
the  settlement  of  an  embezzlement  by  a  pri- 
vate agent  of  the  funds  of  his  principal  would 
be  a  legal  agreement,  even  if  there  were  in- 
cluded iu  a  part  of  it  a  stipulation  not  to 
prosecute  the  agent  criminally.  Allen  v.  Dur- 
ham, 92  Tenn.  257,  269,  21  &  W.  69&  The 
making  of  a  contract  to  be  released  from  im- 
prisonment in  such  a  case  could  not  be  de- 
feated by  the  defense  of  duress  put  forward 
by  the  embezzler  himself,  and  a  fortiori 
could  not  be  defeated  by  a  near  relative  who 
should  execute  such  a  contract  for  the  deliv- 
erance of  the  prisoner. 

To  apply  what  has  been  said:  We  are  of 
opinion  that  the  facts  stated  fail  to  show  that 
the  defendant  acted  under  duress,  and  that 
they  also  show  that  he  ratified  the  contract. 
The  absence  of  duress  is  shown  by  the  de- 
liberation with  which  the  contract  was  made 
at  Decatur;  by  the  understanding  had  be- 
tween the  father  and  daughter  as  to  the  ad- 
vancement; by  his  own  statement  that  he 
was  maneuvering  for  a  compromise;  by  his 
trip  to  Nashville,  and  conference  with  com- 
plainant. Loud;  by  the  correspondence  insti- 
tuted on  bis  behalf  by  his  attorneys,  with  his 
sanction;  and  by  the  long  delay  to  bring 
forward  any  objection  to  the  contract  on  the 
ground  of  duress.  The  ratification  is  shown 
by  the  same  acts,  above  referred  to,  which 
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happened  subsequent  to  the  execution  of  the 
contract,  and  also  by  the  delay  mentioned. 
Where  a  contract  la  sought  to  be  avoided  aa 
procured  under  duress,  the  party  wronged 
must  proceed  promptly.  If  he  remain  silent, 
keeps  the  property  received,  or  recognizes  the 
contract  by  affirmative  acta,  he  will  be  held 
to  have  waived  the  duress.  6  Am.  &  Eng. 
Enc.  Law,  88.  We  have  also  an  authority  In 
this  state  to  the  effect  that  contracts  procured 
by  duress  may  be  ratified.  Belote  r.  Hender- 
son, 5  Cold.  471,  476. 

As  to  the  point  that  the  consideration  of 
the  obligation  given  was  the  compounding  of 
a  felony,  and  therefore  that  it  was  void  on 
grounds  of  public  policy,  this  la  met  by  the 
case  of  Allen  v.  Dunham,  supra,  and  the  dis- 
cussion in  connection  therewith.  It  is  true 
that  the  transaction  occurred  In  Alabama,  but, 
there  being  no  proof  as  to  the  law  of  Alabama 
in  this  class  of  cases,  we  must  presume  that 
it  Is  the  same  as  our  own.  We  therefore  bold 
that  the  contract  was  not  void,  as  against 
public  policy. 

It  la  Insisted  by  defendant  that  It  was  not 
proper  to  hear  proof  below  to  show  on  behalf 
of  complainant  that  the  deed  above  referred 
to  was  a  mortgage,  and  not  a  deed.  It  is  said 
that  such  proof  is  competent  in  favor  of  the 
maker  of  an  instrument,  but  no  authority  au- 
thorizes its  introduction  in  behalf  of  the  ven- 
dee. No  objection  was  urged  In  the  court  be- 
low on  this  ground.  But  the  objection  itself 
has  no  real  weight,  as  we  think,  in  any  event. 
It  was  certainly  competent  for  the  complain- 
ant to  defend  the  charge  of  the  cross  bill,  and 
show,  as  a  matter  of  fact,  the  notes  were  not 
paid,  or  Intended  to  be  paid,  by  the  deed.  We 
have  held  that  this  was  very  clearly  proven. 
The  defendant  also  insisted,  in  the  correspond- 
ence which  we  have  copied,  that  the  deed 
was  only  intended  as  security  for  the  notes, 
and  the  complainant  admits  that  this  was 
true.  So  it  is  established  that  the  deed  was 
In  fact  a  mere  security.  It  is  established  in 
the  manner  just  stated,  and  also  by  the  direct 
proof  of  two  witnesses,  as  against  the  defend- 
ant's testimony  alone.  But  if  it  be  conceded 
that  the  deed  was  indeed  absolute,  inasmuch 
as  it  Is  shown  that  the  notes  were  never 
paid  the  defendant  could  not  be  heard  to  ob- 
ject that  the  complainant  should  sell  his  own 
land  for  their  payment.  However,  as  stated, 
it  is  fully  proven  that  the  notes  are  unpaid, 
and  that  the  deed  was  intended  as  a  mere  se- 
curity. 

The  result  Is  the  decree  of  the  chancellor 
dismissing  the  original  bill,  and  decreeing  re- 
lief against  the  notes  under  the  cross  bill, 
must  be  reversed,  and  a  decree  must  be  en- 
tered here  in  favor  of  the  complainant,  Loud, 
against  the  defendant,  Hamilton,  for  the 
amount  of  the  notes  and  interest,  and  also  to 
sell  the  land  described  in  the  bill  for  the  pay- 
ment thereof.  The  decree  will  direct  a  sale 
on  a  credit  of  12  months,  and  In  bar  of  the 
equity  of  redemption,  a  special  prayer  to  this 
effect  appearing  in  the  bill.   The  defendant 


will  pay  the  costs  of  this  court  and  of  the 
court  below.  All  the  Judges  concur. 

Affirmed  orally  by  supreme  court,  March  2, 
1899. 


ILLINOIS  CENT.  R.  CO.  v.  NALL.i 
(Court  of  Appeals  of  Kentucky.  May  25, 1899.) 
Actions— Kkxt  Fkibkd — Affidavit. 
An  affidavit  stating  that  affiant  is  the  fa- 
ther of  plaintiff,  "who  is  an  infant  under  21 
years  of  age,  that  he  is  a  resident  of  Hardin 
county,  Ky.,  and  free  from  disability,  and  that 
he  has  no  guardian,  curator,  or  committee  resid- 
ing in  this  state  known  to  affiant,"  is  sufficient 
to  authorize  the  prosecution  of  the  action  by 
affiant  as  next  friend. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Rodman  Nail,  by.  next  friend, 
against  the  Illinois  Central  Railroad  Com- 
pany, to  recover  damages  for  personal  inju- 
ries. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

The  affidavit  of  the  next  friend  states  that 
"he  is  the  father  of  the  plaintiff,  Rodman 
Nail,  who  is  an  infant  under  21  years  of  age, 
that  he  Is  a  resident  of  Hardin  county,  Ky, 
and  free  from  disability,  and  that  he  has  no 
guardian,  curator,  or  committee  residing  in 
this  state  known  to  affiant" 

Plrtle  &  Trabue  and  James  Montgomery, 
for  appellant  J.  P.  O'Meara,  for  appellee. 

GUFFY,  J.  This  action  was  instituted  in 
the  Hardin  circuit  court  by  the  appellee 
against  the  appellant  to  recover  damages  tor 
injuries  inflicted  upon  the  appellee  by  the 
willful  carelessness  and  negligence  of  the  ap- 
pellant in  running  its  engine  and  train  of  cars 
into  and  against  the  plaintiff,  bruising  him, 
etc.,  to  his  damage  In  the  sum  of  $1,000.  The 
defendant's  demurrer  to  the  petition  was 
overruled,  to  which  it  excepted.  The  answer 
Is  a  denial  of  all  negligence  upon  the  part  of 
the  appellant.  A  jury  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee  for  the 
sum  of  $200;  and,  plaintiff's  motion  for  a 
new  trial  having  been  overruled,  it  prosecutes 
this  appeal. 

It  seems  to  us  that  the  affidavit  of  the  next 
friend  was  sufficient  to  authorise  the  prose- 
cution of  the  suit.  We  are  not  of  opinion 
that  any  error  occurred  as  to  the  admission 
or  rejection  of  testimony.  The  court  did  not 
err  in  overruling  appellant's  motion  for  a 
peremptory  instruction  to  find  for  defendant 
and  we  perceive  no  error  in  the  giving  er  re- 
fusing of  Instructions.  We  think  the  testi- 
mony, although  conflicting,  sufficiently  sus- 
tains the  verdict  of  the  jiiry;  nor  does  it  ap- 
pear that  the  verdict  was  given  under  the  in- 
fluence of  passion  or  prejudice.  It  does  not 
appear  that  there  was  any  error  In  the  assess- 
ment of  damages.   Upon  a  careful  consider- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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atlon  of  the  entire  record,  we  fail  to  perceive 
any  error  prejudicial  to  the  substantial  rights 
of  the  appellant,  and  the  Judgment  is  there- 
fore affirmed,  with  damages. 


INGRAM  t.  TURNER.* 

(Court  of  Appeals  of  Kentucky.  May  25, 1880.) 

Execution  —  Venus  of  Action  against  Officer 
fob  Nboleot  or  Dutt— Pleading. 

1.  Under  Ky.  St  c.  46.  art.  18,  which  oper- 
ated to  repeal  the  provisions  of  the  Civil  Code 
of  Practice  on  that  subject,  the  jurisdiction  of 
an  action  against  a  sheriff  for  failure  to  dis- 
charge his  duty  under  an  execution  is  vested 
in  the  courts  of  the  county  in  which  the  judg- 
ment wss  rendered. 

2.  Objection  to  a  petition  on  the  ground  that 
it  does  not  state  the  details  of  a  fraudulent 
conspiracy  relied  upon  must  be  taken  by  mo- 
tion to  make  more  specific,  and  not  by  demur- 
rer. 

3.  Where  it  is  manifest  that  a  verdict  was 
returned  under  the  first  paragraph  of  the  peti- 
tion, it  Is  immaterial  whether  the  second  para- 
graph stated  a  cause  of  action. 

Appeal  from  circuit  court,  Harlan  county. 

"Not  to  be  officially  reported." 

Action  by  George  B.  Turner  against  E. 
Ingram  to  recover  damages  for  defendant's 
breach  of  duty  as  sheriff  with  reference  to  an 
execution.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

W.  B.  Hays,  for  appellant.  J.  Smith  Hays, 
for  appellee. 

GUPFY,  J.  Appellee,  Turner,  Instituted 
this  action  in  the  Harlan  circuit  court.  It 
is  substantially  alleged  In  the  petition  that 
the  plaintiff  had  recovered  a  Judgment  In  the 
Harlan  circuit  court  against  William  Howard, 
the  principal,  Interest,  and  costs  of  which 
amounted  to  something  over  $100;  and  that 
on  the  28th  of  November,  1886,  he  caused  an 
execution  to  issue  directed  to  the  sheriff  of 
Bell  county,  In  which  county  Howard  resided, 
which  execution  was  placed  In  the  hands  of 
Ingram,  who  was  then  sheriff  of  Bell  county. 
That  the  defendant  In  the  execution  was  the 
owner  of  one  steam  sawmill,  which  was  sub- 
ject to  execution,  and  which  was  worth  more 
than  plaintiff's  debt,  and  for  which  plaintiff 
would  have  bid  the  amount  of  his  debt.  Be- 
fore the  sheriff  would  levy  said  execution,  he 
required  this  plaintiff  to  execute  a  bond  of 
Indemnity  as  provided  by  law,  which  bond 
was  executed  by  the  plaintiff,  and  defendant 
was  directed  to  levy  said  execution  upen  said 
property,  which  said  defendant  claims  he  did; 
but  It  is  alleged  In  the  petition  that  the  de- 
fendant fraudulently,  and  Immediately  after 
and  at  the  time  he  made  said  levy,  entered 
into  collusion  and  agreement  with  said  How- 
ard to  manage,  in  some  way  unknown  to  plain- 
tiff, to  sell  said  mill,  and  have  It  bid  In  at  a 
small  sum,  and,  to  further  consummate  this 
agreement,  said  sheriff  did,  on  a  day  un- 
known to  this  plaintiff,  and  without  plaintiff's 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


knowledge,  make  a  sale  of  said  property  to 
some  one  for  the  sum  of  one  dollar,  which  be 
either  collected  or  took  bond  for,  plaintiff  does 
not  know,  but  said  purchaser  at  said  sale  did 
take  possession  of  and  now  has  and  claims' 
said  property  to  be  bis  own.  He  states,  fur- 
ther, that  said  sheriff  said  he  had  the  proceeds 
of  said  sale,  and  would  pay  over  same,  but 
has  not  done  so.    It  is  further  alleged  that 
said  Howard  is  insolvent,  and  has  no  property 
subject  to  execution,  and  by  the  fraudulent 
acts  of  the  defendant,  Ingram,  plaintiff  has 
lost  his  debt  and  been  damaged  thereby  In 
the  sum  of  $50,  with  Interest  from  October  1, 
1872,  and  $13.70  costs.    In  the  second  para- 
graph it  Is  alleged  that  the  sheriff  failed  to 
return  said  execution  for  more  than  30  days 
after  the  return  day;  and  Judgment  finally 
prayed  for  as  set  out,  and  30  per  cent,  dam- 
ages.   The  defendant  filed  the  following  de- 
murrer:  "The  defendant,  E.  Ingram,  demurs 
specially  to  the  petition  because  this  court  has 
no  jurisdiction  of  the  subject  of  the  action, 
and  only  now  for  the  purpose  of  objecting  to 
this  court's  jurisdiction  does  be  appear,"— 
which  demurrer  was  overruled  by  the  court, 
to  which  defendant  excepted.  Afterwards  the 
following  demurrer  was  filed:    "The  defend- 
ant, E.  Ingram,  objects  still  to  the  Jurisdiction 
of  this  court,  and,  without  waiving  said  ob- 
jection, now  comes,  and  (1)  demurs  to  the 
first  paragraph  of  the  petition,  because  same 
does  not  state  facts  sufficient  to  constitute  9 
cause  of  action;  (2)  demurs  to  the  second 
paragraph  of  the  petition,  because  same  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (3)  demurs  to  the  petition  as  a 
whole,  because  same  does  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action;  (4)  es- 
pecially objects  to  the  jurisdiction  of  this 
court,  and  demurs  to  the  Jurisdiction  of  the 
court  to  hear  said  demurrer  or  hear  the  cause." 
Said  demurrer  was  overruled  by  the  court, 
and,  defendant  declining  to  plead,  the  plain- 
tiff moved  to  take  the  allegations  of  the  peti- 
tion for  confessed,  which  it  seems  was  finally 
done,  and  a  Jury  Impaneled  to  assess  damages, 
and,  after  hearing  the  evidence  and  Instruc- 
tions of  the  court,  returned  a  verdict  in  favor 
of  plaintiff  for  $138.20,  upon  which  verdict 
a  Judgment  was  rendered  by  the  court.  The 
defendant  filed  the  following  motion:  "The 
defendant,  E.  Ingram,  appearing  only  for  the 
purpose  of  this  motion,  and  not  waiving  his 
objection  to  the  jurisdiction  of  this  court,  both 
now  and  hereafter,  to  adjudicate  the  above- 
styled  cause,  now  moves  the  court  to  vacate 
and  set  aside  the  Judgment  herein  (1)  because 
the  same  is  void  for  want  of  Jurisdiction  of 
the  court  to  render  same;  (2)  because  the 
allegations  of  said  petition  win  not  support  a 
Judgment"— which  motion  being  overruled  by 
the  court,  defendant  prosecutes  this  appeal, 
and  asks  a  reversal  on  several  grounds. 

It  is  earnestly  contended  for  appellant  that 
the  Harlan  circuit  court  had  no  Jurisdiction  of 
the  subject-matter  of  the  action.  The  peti 
tlon  shows  that  the  Judgment  was  rendered  in 
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Harlan  circuit  court,  but  that  defendant  was 
sheriff  of  Bell  county,  and  the  execution  was 
placed  in  bis  bands  as  sheriff  of  Bell  county. 
It  will  be  seen,  from  an  examination  of  the 
statute  and  Code,  that  the  Jurisdiction  as  to 
actions  against  public  officers  has  sometimes 
been  confined  to  the  county  of  the  officer's 
residence,  and  sometimes  to  the  county  in 
which  the  Judgment  was  rendered  upon  which 
the  execution  issued,  and  was  placed  .in  the 
hands  of  the  officer  for  collection.  It  will  be 
seen,  from  an  examination  of  article  IS,  p. 
1027,  Acts  1881-93,  that  suits  against  officers 
for  failure  to  discharge  their  duties,  under 
process  issued  and  dellrered  to  them,  Is  vest- 
ed In  the  courts  of  the  county  In  which  the 
Judgment  or  proceeding  was  had,  the  execu- 
tion of  which  was  required  to  be  executed 
by  the  sheriff;  and  this,  being  the  last  enact- 
ment on  the  subject,  must  govern,  notwith- 
standing the  provisions  of  the  Code  of  Prac- 
tice. It  results,  therefore,  that  the  Harlan 
circuit  court  had  jurisdiction  of  the  subject- 
matter. 

The  remaining  question  to  be  determined 
is  whether  the  petition  stated  a  cause  of  ac- 
tion. It  seems  to  us  tbat  the  first  paragraph 
of  the  petition  states  a  cause  of  action.  It 
may  be  that  the  plaintiff,  on  motion,  would 
have  been  required  to  make  the  petition  more 
specifics  but  taking  the  averment  as  true, 
which  must  be  done  upon  demurrer,  we  think 
It  showed  that  the  sheriff  was  guilty  of  negli- 
gence, and  fraudulently  conspired  and  agreed 
with  somebody  to  prevent  the  collection  of  the 
debt,  and  if  he  did  so  be  would  be  liable  for 
the  damage  plaintiff  sustained;  and,  as  there 
Is  no  bill  of  exceptions  showing  the  testimony 
or  instructions  of  the  court,  it  must  be  pre- 
sumed that  the  evidence  Introduced  before 
the  jury  was  sufficient  to  authorise  the  ver- 
dict, and  tbat  the  jury  was  properly  instruct- 
ed. It  Is  not  necessary  to  determine  whether 
the  second  paragraph  of  the  petition  stated  a 
cause  of  action,  as  It  does  not  appear  that  any 
verdict  or  Judgment  was  rendered  for  any 
damages  for  failure  to  return  the  execution. 
Indeed,  the  verdict  and  Judgment  Indicates 
that  it  was  based  upon  the  first  paragraph  of 
the  petition.  Judgment  affirmed,  with  dam- 
ages. 


In  re  WILSON  et  al.i 

(Court  of  Appeals  of  Kentucky.  May  19, 1899.) 

Armz,  abb  Ebbob  —  Failure  to  Fuji  Appeal 
Bond — Parties  to  Appbal. 

1.  Where  no  appeal  bond  was  filed  with  the 
derk  of  the  circuit  court,  as  required  by  Ky. 
8t  f  2396,  it  was  proper  to  dismiss  an  appeal 
from  an  order  of  the  county  court,  in  a  proceed- 
ing to  appoint  viewers  to  view  a  proposed  drain- 
age ditch. 

2.  Persons  interested,  who  file  a  remonstrance 
in  such  proceeding;,  as  provided  by  Ky.  St.  i 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


2390,  become  parties  to  the  proceeding,  and  are 
necessary  parties  to  an  appeal  to  the  circuit 
court,  and  must  be  served  with  process. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Appeal  to  the  circuit  court  from  an  order 
of  the  county  court  on  a  proceeding  by  M.  Q. 
Wilson  and  others  for  the  appointment  of 
viewers  to  view  a  proposed  drainage  ditch. 
Judgment  of  the  circuit  court  dismissing  the 
appeal,  and  the  petitioners  appeal.  Affirmed. 

R.  6.  Hill,  for  appellants. 

WHITE,  J.  The  appellants,  Wilson  and 
others,  filed  their  petition  in  the  Daviess  coun- 
ty court,  as  provided  by  the  act  of  July  10, 
1893,  being  section  2381,  Ky.  St,  seeking  to 
have  appointed  viewers  to  view  a  proposed 
drainage  ditch,  as  therein  provided.  The 
county  court"  appointed  viewers,  and  they 
made  a  report,  which  was  in  favor  of  the 
proposed  work.  Upon  the  filing  of  this  re- 
port, certain  Interested  citizens  filed  In  the 
county  court  a  remonstrance,  as  provided  by 
section  2390.  The  county  court  adjudged,  on 
demurrer,  that  the  petition  and  report  were 
both  Insufficient  Appellants  amended  their 
petition,  and  moved  the  court  to  reappoint  the 
same  viewers  theretofore  appointed.  The 
court  declined  to  appoint  the  old  viewers,  but 
held  that  entirely  new  viewers  should  be  ap- 
pointed. Appellants  declined  to  accept  the 
appointment  of  new  viewers,  and  declined  to 
prosecute  the  case  further,  and  the  same  was 
dismissed.  An  appeal  was  prosecuted  to  the 
circuit  court  In  the  circuit  court  appellants 
moved  the  court  to  enter  judgment  directing 
the  county  judge  of  Daviess  county  to  make 
an  order  as  requested  by  appellants,  1.  e.  re- 
appointing the  old  viewers.  The  circuit  court 
refused  to  so  adjudge  or  order,  but  dismissed 
the  appeal.  From  that  order  this  appeal  is 
prosecuted. 

Appeals  In  cases  of  this  character,  from  the 
county  to  the  circuit  court,  are  provided  for 
by  sections  2396,  2397,  Ky.  St  From  the  rec- 
ord before  us,  it  is  not  shown  that  an  appeal 
bond  was  executed  or  that  summons  was  ever 
Issued.  By  subsection  4  of  section  2396,  an 
appellant  appealing  to  the  circuit  court  Is  re- 
quired, within  10  days  after  judgment  to  file 
with  the  clerk  of  the  circuit  court  an  appeal 
bond,  etc.  We  are  of  the  opinion  that,  this 
bond  not  having  been  executed,  no  appeal  was 
taken,  as  the  law  provided  by  the  act  We 
are  also  of  opinion  that,  when  the  remon- 
strance was  filed  In  the  county  court,  the  par- 
ties making  such  remonstrance  became  par- 
ties to  such  proceeding,  and,  on  appeal  to  the 
circuit  court,  these  remonstrators  were  nec- 
essary parties  to  the  appeal,  and  were  entitled 
to  be  served  with  process,  as  In  other  cases 
brought  from  an  inferior  to  the  circuit  court. 
There  was  no  appeal  in  the  circuit  court,  and 
the  same  was  properly  dismissed.  Judgment 
affirmed. 
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THOMAS  v.  FEESE  et  aU 
(Court  of  Appeals  of  Kentucky.  Mar  19.  1899.) 
Limitation  of  Actions  —  Aqbeement  to  Dbvisb 

PbOPBBTY  TO  AKOTHXB — 8TATOTB  OF 

Frauds  —  Luore. 

1.  Plaintiff's  right  of  action  for  breach  of  a 
contract,  whereby  F.  promised  that  upon  the 
death  of  himself  and  his  wife  plaintiff  should 
have  all  the  property  they  left,  did  not  accrue 
until  the  death  of  F.'s  wife,  who  survived  him. 

2.  As  such  a  contract  is  possible  of  perform- 
ance within  a  year,  it  is  not  within  the  stat- 
ute of  frauds. 

3.  Plaintiff  is  entitled  to  a  lien  upon  the  real 
estate  agreed  to  be  given  or  devised  to  her  for 
the  value  of  her  services. 

4.  As  against  plaintiff's  lien,  one  who  pur- 
chased the  land  at  a  sale  made  to  satisfy  his 
debt  against  the  decedent  has  no  title,  plain- 
tiff not  being  a  party  to  the  action  in  which  the 
sale  was  made. 

Appeal  from  circuit  court,  Adair  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  E.  Thomas  against  Ma- 
Ilnda  Feese  and  others  to  recover  damages 
for  breach  of  contract.  Judgment  for  de- 
fendants, and  Harriet  E.  Thomas,  executrix 
of  Mary  E.  Thomas,  appeals.  Reversed. 

3.  F.  Montgomery,  for  appellant.  Garnett 
ft  Garnett,  for  appellee  Dehoney.  Rollins  ft 
Hurt,  for  other  appellees. 

GUFFY,  J.  Mary  E.  Thomas  Instituted 
her  action  in  tbe  Adair  circuit  court  against 
the  appellee  Feese  and  others.  It  is  sub- 
stantially alleged  In  the  petition  that  Loyd 
W.  Feese,  in  1880,  entered  into  a  contract 
with  plaintiff,  by  which  it  was  mutually 
agreed  between  them  that  she  was  to  go  and 
live  With  said  Feese  and  wife  (bis  wife  be- 
ing her  sister)  until  the  death  of  said  Feese 
and  wife,  for  which  services  said  Feese  was 
to  furnish  her  board  and  clothing,  and  pay 
her  doctor's  bills,  and  at  tbe  death  of  said 
Feese  and  wife  tbe  said  plaintiff  should  have 
all  the  property  they  left;  and  that  pursuant 
to  said  agreement  she  did  go  to  said  Feese's 
home,  and  helped  to  take  care  of  his  wife, 
and  worked  as  agreed,  until  tbe  death  of  said 
Feese,  which  occurred  in  1888  or  1889,  and  so 
continued  to  live  with  the  widow  until  the 
death  of  the  widow  in  the  year  1894.  Tbe 
petition  sets  out  and  describes  two  small 
tracts  of  land  as  the  property  of  said  Feese 
at  the  time  of  bis  death,  and  whicb  it  seems 
he  owned  at  the  time  plaintiff  went  to  live 
with  him,  and  she  sought  to  have  the  land 
adjudged  to  her,  or,  if  that  could  not  be  done, 
that  she  be  adjudged  a  lien  upon  it  to  pay 
her  for  the  services  rendered  under  said  con- 
tract with  said  Feese,  which  services  she 
claimed  to  be  of  tbe  value  of  $1,077.50,  cred- 
ited by  $100  for  personal  property  owned  by 
tbe  decedent  and  received  by  the  plaintiff. 
The  defendants  denied  the  contract,  as  well 
as  tbe  services  and  tbe  value  thereof,  and 
pleaded  the  statute  of  limitation  as  well  as 
tbe  statute  of  frauds  and  perjuries.  It  fur- 
ther appears  that  appellee  Dehoney  was  seek- 

>  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


lng  In  some  manner  and  under  some. claim  of 
purchase  to  be  entitled  to  tbe  possession  of 
one  of  tbe  five-acre  tracts  of  land  aforesaid, 
and  tbe  aforesaid  plaintiff  brought  suit,  and 
enjoined  tbe  execution  of  tbe  writ  under 
which  be  was  seeking  to  obtain  possession. 
The  said  Dehoney  made  similar  defense  In 
this  action,  and  also  claimed  to  bare  ob- 
tained a  Judgment  and  sale  of  the  said  tract 
of  land  under  Judgment  of  tbe  Adair  circuit 
court  for  tbe  satisfaction  of  a  debt  owing  to 
him  from  the  decedent,  Loyd  W.  Feese.  The 
two  suits  were  consolidated,  and,  after  the 
issues  were  all  made  up,  and  proof  taken,  the 
court  dismissed  plaintiff's  petition.  It  is  prop- 
er, however,  to  remark  that  before  the  final 
hearing  the  plaintiff  departed  this  life,  and 
tbe  suit  was  revived  in  the  name  of  tbe  pres- 
ent appellant,  Harriet  E.  Thomas,  who,  it  ap- 
pears, is  the  executrix  and  sole  devisee  of 
said  plaintiff;  and  from  tbe  Judgment  afore- 
said appellant  has  appealed. 

It  seems  to  us  that  tbe  contract  declared 
on  Is  established  by  tbe  proof,  and,  while  It 
is  true  that  a  conveyance  of  tbe  land  cannot 
be  adjudged  to  the  appellant,  yet  the  plain- 
tiff is  entitled  to  an  equitable  lien  upon  the 
land  for  the  payment  of  what  her  services 
were  reasonably  worth.  Tbe  statute  of  lim- 
itation Is  unavailing  in  this  case,  because  tbe 
action  did  not  accrue  until  after  the  death  of 
the  widow  of  the  said  Loyd  W.  Feese;  and  It 
bas  been  repeatedly  settled  by  this  court  that 
similar  contracts  are  not  within  tbe  statute 
of  frauds  and  perjuries,  and,  furthermore,  it 
has  been  held  in  such  cases  that  parties  ren- 
dering services  under  similar  promises  or 
contracts  are  entitled  to  a  lien  upon  the  real 
estate  agreed  to  be  given  or  devised  to  them. 
Speers  v.  Sewell,  4  Bush,  239;  Myles'  Ex'r 
v.  Myles,  6  Bush,  237:  Usher's  Ex'rs  v.  Flood, 
83  Ky.  552.  It  is  true  that  the  proof  as  to 
the  value  of  the  plaintiff's  services  is  con- 
flicting, but,  taking  all  the  proof  together, 
we  are  of  the  opinion  that  she  was  entitled 
to  the  sum  of  $618,  after  deducting  the  credit 
of  $100  for  the  personal  property  received  and 
credited  upon  her  account,  which  sum  should 
bear  interest  from  tbe  date  of  the  death  of 
Mrs.  Feese,  which  was  the  15th  of  December, 
1894;  and  the  same  is  adjudged  to  be  a  lien 
upon  the  two  five-acre  tracts  of  land  men- 
tioned in  the  pleadings,  and  a  sufficiency  of 
game  should  be  sold  to  pa;  said  sum,  to- 
gether with  interest  and  costs.  So  far  as  the 
claim  of  appellee  Dehoney  is  concerned,  with- 
out determining  whether  he  was  entitled,  in 
any  event,  to  a  sale  of  tbe  land  claimed  by 
him,  It  is  sufficient  to  say  that  the  plaintiff 
was  not  a  party  to  his  suit,  and  that  her  lien 
was  superior  to  his,  If  any  he  had,  on  tbe  two 
five-acre  tracts,  and  as  to  the  claim  of  said 
plaintiff  the  sale  and  purchase  by  and  under 
Dehoney's  judgment  Is  invalid,  and  of  no 
effect.  For  the  reasons  indicated,  the  judg- 
ment appealed  from  is  reversed,  and  cause 
remanded  for  proceedings  consistent  with 
this  opinion. 
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MUTUAL  FIRE  INS.  CO.  OF  NEW  YORK 
v.  HAUMOND.i 

(Court  of  Appeals  of  Kentucky.  May  19, 1899.) 

constitutional,  law — usjust  dlscbimination— 
Damages  on  Affirmance  of  Appeal. 

The  amendment  to  Civ.  Code,  $  764,  provid- 
ing for  10  per  cent,  damages  on  the  affirmance 
of  a  judgment  for  money  rendered  against  any 
insurance  or  railroad  corporation,  or  against 
any  foreign  corporation,  is  unconstitutional,  as 
an  unreasonable  and  unjust  discrimination,  oth- 
er appellants  being  required  to  pay  such  dam- 
ages only  where  there  is  a  supersedeas  bond  in 
the  record. 

"Xot  to  be  officially  reported." 
Motion  for  damages.  Denied. 
For  opinion,  see  50  8.  W.  545. 

HAZBLRIGG,  C.  J.  The  motion  before  lis 
is  for  damages  because  of  the  recent  affirm- 
ance of  the  judgment  in  this  case,  although 
there  was  no  supersedeas  bond  In  the  record 
when  the  case  was  disposed  of.'  It  is  said  the 
motion  should  prevail  because  of  the  amend- 
ment to  section  764  of  the  Ctvll  Code  provid- 
ing that,  "upon  the  affirmance  of,  or  dismissal 
of,  an  appeal  from  a  judgment  of  money  ren- 
dered against  any  Insurance,  railroad  corpora- 
tion or  company  or  against  any  corporation 
not  created  by  or  organized  under  the  laws  of 
the  commonwealth  of  Kentucky,  ten  per  cent, 
damages  on  the  amount  of  the  judgment  ap- 
pealed from  shall  be  awarded  against  the  ap- 
pellant, although  such  judgment  be  not  super- 
seded." In  Railway  Co.  v.  Clark,  11  Ky. 
Law  Hep.  808,  it  was  held  by  the  superior 
court  that  this  act  was  unconstitutional,  be- 
cause it  was  a  discrimination  In  favor  of  the 
general  class  of  litigants  as  against  foreign 
corporations  and  domestic  Insurance  and  rail- 
road companies.  While  there  seems  to  have 
been  no  authoritative  utterance  to  the  same 
effect  In  this  court,  the  unvarying  practice 
here  has  been  to  refuse  damages  except  where 
there  is  a  supersedeas  bond  in  the  record 
when  the  case  was  decided.  This  practice, 
when  the  corporations  embraced  in  the  act 
were  affected,  proceeded  on  the  theory  that 
the  views  of  the  superior  court  were  sound, 
and  the  act  unconstitutional  We  are  inclined 
to  the  opinion  that  the  law  attempts  an  un- 
reasonable and  unjust  discrimination,  and 
cannot  be  upheld.  Motion  for  damages  de- 
nied. 


BENGE'S  ADM'R  v.  BOWLING.* 

(Court  of  Appeals  of  Kentucky.  May  12,  1899.) 

Homestead  —  Tims  of  Creation  of  Liability  — 
Covenant  of  Wabhantt. 

A  covenant  of  warranty  in  a- deed  creates 
»  liability  as  of  the  date  of  the  deed,  and  not  as 
of  the  date  of  eviction,  and  therefore,  as 
against  that  liability,  the  grantor  cannot  claim 
a.  homestead  in  land  purchased  after  the  deed 
was  executed. 

'Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


Appeal  from  circuit  court,  Clay  county. 

"To  be  officially  reported." 

Action  by  the  administrator  of  Fred  Benge 
against  John  Bowling  to  enforce  a  judgment 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

A.  W.  Baker,  for  appellant  Lyttle  &  Jef- 
fries, for  appellee. 

PAYNTER,  J.  By  a  deed  made  in  October, 
1881,  the  appellee,  Bowling,  was  liable  to  the 
vendee,  Benge,  on  the  warranty  contained 
therein.  Before  the  covenant  was  broken  by 
the  eviction  of  the  vendee,  the  appellee 
bought  and  paid  for  the  land  which  Is  Bought 
to  be  subjected  to  the  payment  of  the  judg- 
ment which  was  rendered  against  the  appel- 
lee on  the  warranty.  So  the  eviction  of  ap- 
pellant's intestate  took  place  after  appellee 
had  purchased  the  land  to  which  he  Is  en- 
titled as  a  homestead,  unless  the  warranty 
in  the  deed  created  a  'liability,"  In  the  mean- 
ing of  section  1702,  Ky.  St.,  part  of  which 
reads  as  follows:  "But  this  exemption  shall 
not  apply  to  sales  under  execution,  attach- 
ment or  judgment  if  the  debt  or  liability 
existed  prior  to  the  purchase  of  the  land,  or 
of  the  erection  of  the  improvements  thereon." 
The  question  In  this  case  Is  whether  the  cove- 
nant of  warranty  created  a  liability,  or  did 
the  liability,  In  consequence  of  such  warranty, 
arise  when  the  eviction  took  place?  If  the 
i  liability  was  created  by  the  warranty,  then 
!  the  land  claimed  as  a  homestead  Is  subject 
to  the  payment  of  the  judgment  on  the  war- 
ranty. If  no  liability  existed  on  the  war- 
ranty until  the  eviction  took  place,  then  the 
land  Is  exempt  as  a  homestead,  because  it 
was  purchased  and  paid  for  previous  to  that 
date.  "Liability"  is  defined  by  Black's  Law 
Dictionary  to  be  "the  state  of  being  bound  or 
obliged  In  law  or  Justice  to  do,  pay,  or  make 
good  something;  legal  responsibility."  Web- 
ster defines  It  to  be  "the  state  of  being  bound 
or  obliged  in  law  or  justice;  responsibility." 
Bouvier  defines  it  to  be  "responsibility;  the 
state  of  one  who  is  bound  In  law  and  Justice 
to  do  something  which  may  be  enforced  by 
action."  When  the  covenant  of  warranty 
has  been  broken  by  eviction,  the  liability  on 
the  warranty  does  not  then  accrue,  but  the 
cause  of  action  then  accrues  on  the  liability 
which  the  vendor  assumed  by  his  covenant 
of  warranty.  It  Is  by  reason  of  the  existing 
liability,  resulting  from  the  warranty,  that 
the  cause  of  action  accrues.  An  obligation  to 
pay  money  at  a  future  time  creates  a  liability, 
and  when  the  promisor  breaks  his  promise  to 
pay  the  cause  of  action  accrues.  This  court 
has  held  that  where  the  vendee  has  been 
evicted,  he  Is  entitled  to  recover  the  money 
which  he  paid,  and  interest  thereon  from  the 
date  of  the  deed  containing  the  warranty,  not 
interest  from  the  date  of  the  eviction*  It 
treats  it  as  a  liability  incurred  as  of  the  date 
of  the  deed.  The  moment  the  deed  Is  exe- 
cuted and  accepted,  the  vendor  promises  the 
vendee,  In  effect  that  If  ne  is  evicted  from 
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the  land  which  he  conveys  to  him,  he  will  re- 
pay him  the  purchase  money,  with  Interest 
thereon  from  the  date  of  the  deed.  This 
obligation,  however,  cannot  be  enforced,  and 
no  cause  of  action  arises  until  the  happening 
of  the  event  which  entitles  the  vendee  to  have 
his  money,  with  Interest,  refunded,  and,  up- 
on the  failure  of  the  vendor  to  do  so,  his  right 
to  maintain  an  action  begins.  If  we  should 
hold  that  no  liability  existed  upon  the  cove- 
nant of  warranty  until  eviction,  the  vendor 
could  Invest  the  purchase  money  In  a  home- 
stead the  same  day  or  day  after  receiving  It, 
and,  although  the  vendee  from  whom  he  ob- 
tained it  was  evicted  within  12  months  there- 
after, still  the  homestead  in  which  he  had 
invested  it  could  not  be  subjected  to  the  pay- 
ment of  such  judgment  as  his  vendee  might 
recover  against  him  for  the  breach  of  the 
covenant  of  warranty.  The  mere  fact  that 
years  may  elapse  between  the  execution  of 
the  deed  and  the  eviction  does  not  affect  the 
question  as  to  whether  the  warranty  created 
a  liability,  or  lessen  the  legal  or  moral  obli- 
gation of  the  vendor  to  refund,  with  interest, 
the  amount  which  he  received  from  the  ven- 
dee. The  liability  Imposed  by  a  warranty  is 
as  just  as,  and  the  vendor  should  be  no  more 
permitted  to  hold  his  homestead  against  it 
than,  any  other  debt  or  liability  which  he 
might  have  incurred  prior  to  the  purchase  of 
the  homestead.  We  think  the  evidence  au- 
thorizes the  court  below  to  adjudge  Mrs.  Gray 
the  60  acres  of  land  which  her  father  sold  her. 
We  do  not  think  there  is  any  merit  In  the 
question  of  estoppel  raised.  The  judgment  is 
reversed,  for  proceedings  consistent  with  this 
opinion. 


SMITH  et  ux.  v.  SCANLAN.* 
(Court  of  Appeals  of  Kentucky.  May  12,  1889.) 
Landlord  add  Tenant  —  Pcbchasb  et  Tbnant 
at  Execution  Sals  —  8ale  of  Leasehold 

CNDBB  EXBCUTIOH  —  FHAUDCLBNT  CONVEY- 
ANCE. 

1.  A  purchase  by  the  tenant  of  the  leased 
property  under  execution  against  the  landlord 
does  not  inure  to  the  landlord's  benefit,  and 
therefore  the  landlord  is  not  entitled  to  rent 
from  the  time  of  such  purchase. 

2.  The  leasehold  of  a  tenant,  though  he  has 
sublet  the  property,  is  subject  to  sale  under  ex- 
ecution for  his  debts. 

3.  The  assignment  of  a  leasehold  by  the  ten- 
ant to  his  wife,  with  intent  to  defraud  his 
creditors,  does  not  prevent  the  sale  of  the 
leasehold  under  execution  against  the  tenant. 

Appeal  from  circuit  court,  Jefferson  county; 
chancery  division. 

"To  be  officially  reported." 

Action  by  Jerry  Scania  n  against  W.  C.  and 
M.  S.  Smith  to  enjoin  defendants  from  col- 
lecting rent  from  plaintiff.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Lane  &  Burnett,  for  appellants.  John  Rob- 
erts and  Wm.  Furlong,  for  appellee. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


HOBSON,  J.  Appellant  W.  C.  Smith  leased 
of  John  Cape rt on  and  wife  for  10  years  from 
January  1,  1880,  a  lot  of  ground  on  Ninth 
street  in  Louisville,  Ky.  He  then  sublet  the 
property  to  appellee,  Jerry  Scanlan,  for  a  term 
ending  in  the  year  1888,  with  the  option  to 
continue  the  lease  two  years  longer.  After 
this,  on  March  15, 1887,  he  assigned  his  lease- 
hold to  his  wife,  the  appellant  M.  S.  Smith, 
as  is  alleged,  without  consideration  when  he 
was  Insolvent,  and  for  the  purpose  of  defeating 
his  creditors.  In  July  following,  Ainslie. 
Cochran  &  Co.  caused  an  execution  in  their 
favor  against  W.  C.  Smith  to  be  levied  on  his 
leasehold  estate  In  this  property,  and  had  it 
sold  on  August  1st,  under  the  levy.  Appellee, 
Jerry  Scanlan,  became  the  purchaser.  Some 
time  after  this  appellants  set  up  a  claim 
against  appellee  for  rent,  on  the  grounds, 
among  others,  that,  being  in  possession  as 
tenant,  his  purchase  under  the  execution  in- 
ured to  the  benefit  Of  the  landlord.  The 
court  below  having  decided  against  them,  and 
enjoined  them  from  attempting  to  collect  rent 
from  appellee,  they  have  prosecuted  this  ap- 
peal. 

The  evidence  heard  by  the  court  below  is 
not  in  the  record,  and  it  must  be  presumed 
that  the  chancellor's  findings  of  fact  are  cor- 
J  rect.   This  leaves  in  the  case  only  the  naked 
|  question  of  law  as  to  the  effect  of  appellee's 
i  purchase.    In  selling  and  conveying  property 
under  execution,  the  sheriff  acts  as  the  agent 
of  the  defendant   Ror.  Jud.  Sales,  {$  64-56. 
At  such  a  Bale  the  tenant  in  possession  may 
buy  to  protect  himself,  and  his  purchase  will 
no  more  Inure  to  the  benefit  of  the  landlord 
than  if  he  had  bought  from  the  landlord  him- 
self in  person. 

In  Taylor  on  Landlord  and  Tenant,  after 
stating  some  exceptions  to  the  rule  that  a  ten- 
ant cannot  deny  his  landlord's  title,  the  au- 
thor adds:  "And  a  tenant  may  acquire  and 
set  up  a  title  consistent  with  that  admitted 
by  the  demise;  as,  if  he  purchase  the  premises 
at  a  tax  sale  made  during  his  term."  And  in 
a  note  to  this  he  adds:  "So,  if  he  buy  in  the 
whole  or  a  part  of  the  lessor's  title  at  a  tax 
or  execution  sale,  or  by  private  purchase,  It 
is  a  proportionate  defense  to  suit  for  rent  or 
ejectment.  Nellls  v.  Lathrop,  22  Wend.  121; 
Evertson  v.  Sawyer,  2  Wend.  507;  Bettison 
v.  Budd,  17  Ark.  646;  Camley  v.  Stanfleld,  10 
Tex.  546;  Elliot  v.  Smith,  23  Pa.  St  131; 
George  v.  Putney,  4  Cush.  351." 

The  contract  between  W.  C.  Smith  and  ap- 
pellee, as  set  out  in  the  record,  did  not  devest 
Smith  of  the  title  to  his  leasehold  in  the  prop- 
erty; nor  did  It  constitute  any  obstacle  to  the 
subjection  of  that  estate  to  Smith's  debt  un- 
der the  execution.  The  purchaser,  so  far  as 
appears  from  the  record,  took  the  property  un- 
der his  purchase,  acquiring  all  the  rights  that 
Smith  had.  The  fraudulent  conveyance  to  the 
wife  waB  no  obstacle  to  the  subjection  of  the 
property  under  the  execution  against  the  hus- 
band. Daniel  v.  McHenry,  4  Bush,  277,  and 
cases  cited.   Judgment  affirmed. 
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SHRIVNER  t.  YOUNG  et  aM 
(Court  of  Appeals  of  Kentucky.  May  16,  1899.) 

Dim  —  Parol  Testimony  to  Show  that  Mokt- 
sagb  tab  Intended— Wbioht  of  Evidence. 
Where  a  debtor  conveyed  land  to  bis  cred- 
itor, reciting  the  amount  of  his  debt  as  the 
consideration,  and  the  creditor  took  possession 
of  the  property  and  controlled  it  for  more  than 
fire  years,  mortgaged  it  as  his  own,  and  allow- 
ed it  to  be  sold  for  his  individual  debt  without 
any  notice  or  claim  that  it  belonged  to  the  debt- 
or, these  facts  are  inconsistent  with  the  cred- 
itor's claim  that  there  was  a  parol  agreement 
that,  if  the  land  should  not  sell  for  enough  to 
pay  the  debt,  the  debtor  would  make  up  the 
deficit;  and  therefore  the  chancellor's'  finding 
that  there  was  such  an  agreement  is  palpably 
against  the  weight  of  the  evidence,  though  sup- 
ported by  the  creditor's  testimony,  corroborated 
to  some  extent  by  that  of  his  bookkeeper. 

Appeal  from  circuit  court,  Campbell  county. 

"Not  to  be  officially  reported." 

Action  by  T.  E.  Livezey,  surviving  partner, 
and  James  H.  Young,  as  assignee,  against 
Henry  A.  Shrivner,  to  recover  balance  of  a 
debt.  Judgment  for  plaintiffs,  and  defendant 
appeals.  Reversed. 


Raison  &  Ablerlng,  for  appellant. 
Crawford,  for  appellees. 


I*  J. 


BURN  AM,  J.  I.  W.  and  T.  B.  Livezey  were 
engaged  in  conducting  a  saw  and  planing  mill 
business  under  the  firm  name  of  I.  W.  Live- 
zey &  Co.  H.  A.  Shrivner  was  a  contractor 
and  builder,  residing  in  the  same  city.  For 
many  yean  Intimate  business  relations  had 
existed  between  the  parties.  Previous  to  the 
8th  of  January,  1889,  the  credit  of  Shrivner 
had  become  impaired  by  reason  of  certain 
business  ventures  in  which  he  had  become  In- 
volved, and  on  that  day  be  was  indebted  to 
the  firm  of  livezey  &  Co,  for  $1,000,  which 
was  evidenced  by  a  note  dated  September  29, 
1888,  and  the  firm  was  also  bound  as  his  ac- 
commodation lndorser  upon  notes  for  $5,626. 
With  the  view  of  securing  indemnity  on  this 
Indebtedness,  T.  B.  Livezey  went  to  the  home 
of  appellant,  and  insisted  that  be  and  bis 
wife  should  execute  a  mortgage  to  him,  to 
protect  them  in  this  liability,  on  their  resi- 
dence, the  title  to  which  was  in  Mrs.  Shrivner. 
This  she  refused  to  consent  to,  but,  as  a  re- 
sult of  this  visit  and  of  the  demands  of  Live- 
zey, Shrivner  and  wife  executed  a  warranty 
deed  to  the  firm  on  lot  No.  29,  and  part  of 
lot  No.  28,  in  Mayo's  addition  to  the  city  of 
Newport,  in  consideration  of  $6,625  paid  cash 
In  hand,  and  the  assumption  by  the  vendees 
of  two  notes  for  unpaid  purchase  money,  for 
$4,000  each,  which  were  liens  on  the  prop- 
erty, making  the  consideration,  in  the  aggre- 
gate, $14,625,  this  being  the  sum  of  the  liens, 
debts,  and  the  outstanding  indebtedness  of 
Shrivner  on  which  appellees  were  bound;  and 
a  deed  was  prepared,  signed,  and  acknowledg- 
ed the  same  day  in  accordance  with  the  agree- 
ment, and  appellees  took  possession  of  the 
property.    In  November,  1889,  they  sold  a 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


part  of  It  to  Mrs.  Hoppensock  for  $3,500,  and 
in  July,  1892,  they  sold  another  part  to  Dr. 
Pbythlan  for  $9,500;  and  the  balance  was 
sold  in  May,  1805,  under  a  Judgment  of  the 
Campbell  circuit  court,  as  the  property  of  the 
Livezeys,  to  satisfy  a  claim  against  them. 
In  December  thereafter,  this  suit  was  insti- 
tuted by  T.  E.  Livezey,  as  surviving  partner, 
and  James  H.  Young,  as  assignee,  to  recover 
a  balance  of  money  alleged  to  be  due  under 
a  contemporaneous  parol  agreement  which 
Livezey  alleges  was  made  at  the  time  the 
deed  was  executed  to  him  by  Shrivner  and 
wife,  which  is  to  the  effect  that  the  deed  was 
made  to  him  as  trustee,  to  sell  to  the  best 
advantage,  and,  after  paying  Insurance  and 
repairs,  to  apply  the  proceeds  to  the  payment 
of  Sbrivner's  indebtedness  to  him,  the  ac- 
commodation paper  on  which  the  firm  of  Lize- 
zey  &  Co.  were  bound,  and  the  unpaid  notes 
for  purchase  money;  and  it  is  alleged  that 
it  was  agreed  by  appellant  that,  if  the  money 
realized  from  the  sale  of  the  property  should 
be  insufficient  to  discbarge  all  of  this  indebt- 
edness, he  (appellant)  would  make  up  the 
deficiency  to  the  firm  of  Livezey  &  Co.  Ap- 
pellant, In  his  answer,  denies  the  alleged  pa- 
rol agreement;  Insists  that  the  conveyance 
was  absolute,  without  any  conditions  what- 
ever; that  Livezey  &  Co.  assumed  the  pay- 
ment of  all  the  obligations  recited  In  the  deed 
as  the  purchase  money.  The  proof  in  the 
case  is  confined  to  the  testimony  of  T.  E. 
Livezey  and  his  bookkeeper,  on  the  one  side, 
and  appellant,  on  the  other.  Livezey  admits 
that  he  took  possession  of  the  property  under 
the  deed;  that  he  sold  and  conveyed  the 
bulk  of  It  In  his  own  name,  and  received  the 
money  therefor;  that  he  mortgaged  It  to  a 
building  and  loan  association  for  borrowed 
money;  that  a  part  of  the  lot  was  sold,  un- 
der judgment  of  the  Campbell  circuit  court, 
more  than  five  years  after  the  conveyance  of 
the  deed  to  him,  to  satisfy  an  Individual  lia- 
bility of  the  firm;  that  during  all  of  this  pe- 
riod he  listed  the  property  for  taxation  In 
his  own  name,  paid  the  taxes,  insurance,  and 
repairs  on  same,  sold  and  conveyed  it,  and 
managed  It  exactly  as  he  would  his  own  prop- 
erty; that  he  did  not  consult  appellant  at 
the  time  he  mortgaged  it  to  the  building  and 
loan  association,  and  gave  him  no  notice  of 
the  suit  In  which  it  was  sold  to  satisfy  a 
debt  of  the  firm  of  Livezey  &  Co.  His  book- 
keeper, Stein,  corroborates  this  testimony, 
and  says  that,  a  short  time  after  the  execu- 
tion of  the  deed,  appellant  informed  him  that 
he  had  conveyed  property  to  Livezey  &  Co. 
to  indemnify  them  against  loss,  and  that 
they  should  never  lose  anything  by  it;  that, 
by  direction  of  T.  B.  Livezey,  an  account  of 
this  property  was  always  kept  separate  and 
distinct  from  the  books  of  the  firm;  and  that 
the  money  received  from  the  sales  of  the 
property  was  applied  to  the  extinguishment 
of  the  liabilities  of  Shrivner,  and  the  rents 
were  used  to  pay  the  taxes  and  repairs.  He 
also  testifies  that  the  obligations  which  Live- 
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zey  &  Co.  assumed  for  appellant  were  re- 
newed several  times  in  the  form  In  which 
they  existed  when  the  deed  was  executed, 
before  they  were  finally  paid  by  a  sale  of  the 
property,— while,  on  the  other  hand,  appellant 
testifies  that  the  sale  was  an  unconditional 
one,  and  denies  that  there  was  ever  any  kind 
of  an  understanding  or  agreement  by  which 
Lizeeey  was  to  sell  and  dispose  of  the  prop- 
erty for  him  In  any  way;  that  the  sale  was 
made  for  the  express  purpose  of  extinguish- 
ing the  liabilities  on  which  Livezey  &  Oo. 
were  bound  as  his  accommodation  indorsers, 
and  that  it  was  a  part  of  the  contract  that 
he  should  renew  these  obligations  a  few 
times,  until  Livezey  &  Co.  could  sell  the 
property;  that  he  was  never  consulted  about 
the  sale  of  this  property,  and  had  no  connec- 
tion whatever  with  It  from  the  date  of  the 
sale;  and  that  no  demand  was  ever  made 
upon  him  until  in  April,  1895,  more  than  five 
years  after  the  execution  of  the  deed.  He 
denies  any  conversation  whatever  with  Stein, 
the  bookkeeper.  The  trial  resulted  in  a  judg- 
ment In  favor  of  appellees  for  f 1,950,  and  in- 
terest from  May  2,  1894,  from  which  Judg- 
ment Shrivner  appeals. 

We  have  carefully  read  the  testimony  In 
this  case,  and  it  seems  to  us  that  the  evi- 
dence does  not  support  the  finding  of  the 
chancellor.  While  It  is  true  that  the  testi- 
mony of  Stein  corroborates  In  some  degree 
the  statements  made  by  Livezey,  yet,  on  the 
other  hand,  the  deed  certainly  supports  the 
contention  of  appellant.  The  fact  that  the 
recited  consideration  is  the  unpaid  notes  for 
purchase  money,  and  the  exact  liability  of  the 
appellant  to  Livezey  &  Co.,  and  that  they 
took  possession  of  the  property,  controlled  and 
managed  it  for  more  than  five  years,  mort- 
gaged It  as  their  own,  and  allowed  It  to  be 
sold  to  satisfy  their  individual  debts,  with- 
out any  notice  or  claim  that  it  belonged  to 
appellant,  are  facts  which  are  wholly  Incon- 
sistent with  the  claim  set  up  by  this  action; 
and,  In  our  opinion,  the  Judgment  of  the  chan- 
cellor is  palpably  against  the  weight  of  the 
evidence.  The  judgment  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  plaintiffs'  petition. 


AITKEN  et  al.  v.  LANG'S  ADM'R  et  al.i 
(Court  of  Appeals  of  Kentucky.  May  20,  1899.) 
Guaranty — Revocation  by  Death. 
A  continuing  guaranty,  revocable  at  the 
will  of  the  guarantor,  ig  revoked  by  his  death, 
so  that  his  estate  is  not  liable  for  the  price  of 
goods  thereafter  sold  on  the  faith  of  the  guar- 
anty, though  without  notice  of  his  death. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"To  be  officially  reported." 

Action  by  Aitken,  Son  &  Co.  against  Solo- 
mon C.  Lang's  administrator  and  others  on 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


a  contract  of  guaranty.  Judgment  for  de- 
fendants, and  plaintiffs  appeal  Affirmed. 

Garvin  Bell,  for  appellants.  Kohn,  Balrd 
&  Spindle,  for  appellees. 

PAYNTER,  J.  To  guaranty  the  appellants, 
Aitken,  Son  &  Co.,  for  goods  which  they 
might  sell  Miss  Emma  Lang,  S.  C  Lang  exe- 
cuted and  delivered  to  them  a  writing  which 
reads  as  follows:  "New  York,  March  15, 
1895.  Messrs.  Aitken,  Son  &  Co.— Dear  Sirs: 
In  consideration  of  the  sale  by  you  to  Miss 
Emma  Lang,  doing  business  under  the  firm 
name  of  Mme.  F.  Lang,  at  Louisville.  Ky..  of 
certain  goods  now  or  hereafter  to  be  bought 
by  her,  and  for  one  dollar  to  me  paid,  the  re- 
ceipt whereof  Is  hereby  acknowledged,  I  here- 
by guaranty  the  payment  by  her  to  you  of 
the  price  of  such  goods;  and,  if  she  does  not 
pay  the  same  when  due,  I  agree  to  promptly 
pay  said  price  on  demand.  [Signed]  S.  C. 
Lang."  On  August  17,  1895,  S.  C.  Lang  died. 
For  all  the  goods  which  the  appellants  sold 
Miss  Lang  previous  to  that  date,  she  paid. 
The  goods  for  which  the  appellants  seek  to 
hold  the  Lang  estate  liable  were  sold  In  Sep- 
tember and  November  following  his  death. 
Assuming  the  averments  of  the  appellants  in 
the  pleadings  to  be  true,  at  the  time  the  sales 
were  made,  in  September  and  November,  they 
were  not  aware  of  the  death  of  S.  C.  Lang. 
We  understand  counsel  to  agree  that  the  writ- 
ing which  is  the  basis  of  this  suit  was  contin- 
uing in  its  nature,  unlimited  as  to  time,  and 
was  to  cover  future  sales  made  to  Miss  Lang. 
The  question  is,  what  effect  upon  the  guaran- 
ty had  the  death  of  the  guarantor,  with  ref- 
erence to  sales  of  goods  after  his  death;  the 
guarantees  acting  without  notice?  It  Is  in- 
sisted by  counsel  for  appellants  that  it  Is  an 
executed  contract,  and  therefore  the  death  of 
the  guarantor  did  not  revoke  it  while  counsel 
for  appellees  contend  it  is  an  open,  continuing 
offer,— a  unilateral,  executory,  severable  con- 
tract,—subject  to  withdrawal  before  acted  up 
on,  and  that,  therefore,  the  death  of  the  party 
was  a  revocation  of  it.  There  is  a  conflict  of 
authorities  upon  the  question  involved.  Those 
which  hold  such  a  guaranty  is  not  revoked  by 
death  reach  the  conclusion  that  the  relations 
created  by  the  guaranty  between  guarantor 
and  guarantee  Is  that  of  parties  to  an  execut- 
ed contract,  while  those  who  hold  to  the  op- 
posing view  conclude  the  relationship  to  be 
that  of  a  continuing  offer  for  a  contract.  The 
guaranty  declared  upon  is  not  limited  as  to 
time,  nor  does  it  limit  the  quantity  of  goods 
to  be  sold.  It  is  continuing  in  Its  nature. 
The  guarantees  were  not  obligated  by  Its 
terms  to  sell  goods  to  Miss  Lang  upon  the 
credit  of  the  guarantor.  It  was  a  unilateral 
contract,  which  could  be  terminated  at  the 
pleasure  of  the  guarantor.  It  is  of  a  sever- 
able character,  because,  if  the  guarantees 
sold  goods  upon  the  faith  of  it,  the  guarantor 
was  bound  to  pay  for  such  goods  as  had  been 
sold  upon  his  credit,  but  the  guarantees  could 
no  longer  sell  goods  upon  his  credit  If  their  au- 
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thority  to  do  so  had  been  revoked.  A  guaran- 
ty of  the  kind  under  consideration,  In  effect, 
Is  an  offer  by  the  guarantor  to  pay  the  guar- 
antees for  such  goods  aa  they  might  sell  the 
purchaser  named.  It  Is  somewhat  In  the  na- 
ture of  an  offer  by  the  guarantor  to  the  guar- 
antees for  a  contract,  for  no  contract  Is  con- 
summated—no consideration  passing— until  the 
goods  are  sold.  Therefore  it  cannot  be  said 
it  is  an  executed  contract,  with  reference  to 
the  future.  It  Is  wanting  in  one  of  the  essen- 
tial elements  of  a  contract,— mutuality.  No 
obligation  is  Imposed  on  the  guarantees.  The 
guaranty  could  only  continue  during  the  will 
of  the  guarantor,  as  he  could  revoke  it  Its 
continuing  quality  being  terminable  at  the 
will  of  the  guarantor,  is  it  not  unreasonable  to 
suppose  that  it  was  Intended  by  the  parties 
that  when  the  power  to  terminate  ceased,  by 
death.  It  was  to  continue  until  notice  of  death 
was  In  some  way  given  the  guarantees?  This 
notice  might  not  be  received  for  a  long  time, 
as  the  real  and  personal  representatives  of 
the  deceased  might  be  ignorant  of  the  guaran- 
ty, and  in  the  meantime  the  estate  might  be 
bankrupted.  In  our  opinion,  as  the  guaranty 
was  terminable  at  the  will  of  the  guarantor, 
when  that  will  no  longer  existed,  by  reason 
of  death,  It  was  thereby  revoked.  It  would 
not  be  profitable  to  review  the  authorities 
upon  the  question  here  Involved,  as  the  case 
of  Jordan  v.  Dobbins,  122  Mass.  168,  is  a  well- 
considered  case,  and  sustains  the  conclusion 
we  have  reached.  We  quote  from  it  aa  fol- 
lows: "An  agreement  to  guaranty  the  pay- 
ment by  another  of  goods  to  be  sold  in  the 
future,  not  founded  upon  any  present  consid- 
eration passing  to  the  guarantor,  is  a  con- 
tract of  a  peculiar  character.  Until  it  is  act- 
ed upon.  It  imposes  no  obligation  and  creates 
no  liability  of  the  guarantor.  After  it  Is  acted 
upon,  the  sale  of  the  goods  upon  the  credit 
of  the  guaranty  is  the  only  consideration  for 
the  conditional  promise  of  the  guarantor  to 
pay  for  them.  The  agreement  which  the 
guarantor  makes  with  the  person  receiving 
the  guaranty  is  not  that  I  now  become  liable 
to  you  for  anything,  but  that,  if  you  sell  goods 
to  a  third  person,  I  will  then  become  liable 
to  pay  for  them  If  such  third  person  does  not 
It  is  of  the  nature  of  an  authority  to  sell  goods 
upon  the  credit  of  the  guarantor,  rather  than 
of  a  contract  which  cannot  be  rescinded  ex- 
cept by  mutual  consent  Thus,  such  a  guaran- 
ty is  revocable  by  the  guarantor  at  any  time 
before  it  Is  acted  upon.  In  Offord  v.  Da  vies, 
12  C.  B.  (N.  8.)  748,  the  guaranty  was  of  the 
due  payment  for  the  space  of  twelve  months 
of  bills  to  be  discounted;  and  the  court  held 
that  the  guarantor  might  revoke  it  at  any 
time  within  the  twelve  months,  and  that  the 
plaintiff  could  not  recover  for  bills  discount- 
ed after  such  revocation.  The  ground  of  the 
decision  was  that  the  defendant's  promise  by 
Itself  created  no  obligation,  but  was  in  the 
nature  of  a  proposal,  which  might  be  revoked 
at  any  time  before  it  was  acted  on.  Such  be- 
ing the  nature  of  a  guaranty,  we  are  of  the 


opinion  that  the  death  of  the  guarantor  oper- 
ates as  a  revocation  of  it  and  that  the  per- 
son holding  it  cannot  recover  against  his  ex- 
ecutor or  administrator  for  goods  sold  after 
the  death.  Death  terminates  the  power  of 
the  deceased  to  act,  and  revokes  any  author- 
ity or  license  he  may  have  given,  if  it  has  not 
been  executed  or  acted  upon.  His  estate  is 
held  upon  any  contract  upon  which  a  liability 
exists  at  the  time  of  his  death,  although  It 
may  depend  upon  future  contingencies.  But 
It  is  not  held  for  a  liability  which  is  created 
after  his  death,  by  the  exercise  of  a  power 
or  authority  which  he  might  at  any  time  re- 
voke. Applying  these  principles  to  the  case 
at  bar,  it  follows  that  the  defendant  Is  enti- 
tled to  judgment.  The  guaranty  Is  carefully 
drawn,  bnt  it  is,  in  its  nature,  nothing  more 
than  a  simple  guaranty  for  a  proposed  sale  of 
goods.  The  provision  that  It  shall  continue 
until  written  notice  is  given  by  the  guarantor 
that  it  shall  not  apply  to  future  purchases  af- 
fects the  mode  in  which  the  guarantor  might 
exercise  his  right  to  revoke  it  but  It  cannot 
prevent  its  revocation  by  his  death.  The  fact 
that  the  instrument  is  under  seal  cannot 
change  its  nature  or  construction.  No  liabil- 
ity existed  under  It  against  the  guarantor  at 
the  time  of  his  death,  but  the  goods  for  which 
the  plaintiffs  seek  to  recover  were  all  sold 
afterwards.  We  are  not  Impressed  by  the 
plaintiffs'  argument  that  It  is  inequitable  to 
throw  the  loss  upon  them.  It  Is  no  hardship 
to  require  traders,  whose  business  It  is  to  deal 
in  goods,  to  exercise  diligence  so  far  as  to  as- 
certain whether  a  person  upon  whose  credit 
they  are  selling  is  living.  The  decision  in 
Bradbury  v.  Morgan,  1  Hurl.  &  G.  249,  upon 
which  the  plaintiffs  rely,  was  rested  upon  rea- 
soning which  appears  to  us-  to  be  unsatisfac- 
tory, and  inconsistent  with  the  opinion  of  the 
same  court,  a  year  before,  la  Westhead  v. 
Sproson,  6  Hurl.  &  N.  728,  and  with  the  de- 
cision in  Offord  v.  Davies,  ubt  supra,  at  the 
argument  of  which  Bradbury  v.  Morgan  was 
cited;  and  It  has  not  since  been  treated  as  set- 
tling the  law  of  England.  Harries  v.  Faw- 
cett,  L.  R.  15  Eq.  311,  8  Oh.  App.  866.  The 
reasons  of  the  similar  decision  In  Bank  v. 
Knotts,  10  Rich.  Law,  543,  are  open  to  the 
same  objections."  2  Pars.  Cont  (8th  Ed.)  p. 
31,  In  a  note,  says:  "A  continuing  guaranty 
contemplates  a  series  of  transactions.  As 
each  takes  place,  a  separate  obligation  arises 
as  to  that,  and  to  that  extent  what  was  a 
revocable  offer  becomes  an  irrevocable  con- 
tract As  to  the  future,  however,  death  or  no- 
tice may  revoke  it."  It  is  said  In  Pol.  Cont.  p. 
21:  "There  is  believed  to  be  one  positive 
exception  in  our  law  to  the  rule  that  the  revo- 
cation of  a  proposal  takes  effect  only  when  It 
Is  communicated  to  the  other  party.  This  ex- 
ception is  In  the  case  of  the  proposer  dying 
before  the  proposal  Is  accepted.  This  event 
is  In  itself  a  revocation,  as  It  makes  the  pro- 
posed agreement  Impossible,  by  removing  one 
of  the  persons  whose  consent  would  make  It." 
It  Is  said  In  1  Brandt  Sur.  (2d  Ed.)  1 134:  "It 
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has  been  held  that  the  death  of  a  person  who 
has  given  a  letter  of  credit  authorizing  an- 
other to  draw  on  him  to  a  certain  amount  for 
a  limited  period,  and  agreeing  to  accept  the 
drafts  drawn,  and  pay  them  If  not  paid  by 
the  drawer  at  maturity,  will  operate  as  a  revo- 
cation of  all  authority  to  thereafter  draw  on 
his  credit  so  as  to  bind  his  estate,  though 
the  person  to  whom,  and  for  whose  security, 
the  letter  was  given  has  no  notice  of  his 
death,  and  the  period  for  which  the  authority 
was  given  has  not  expired." 

We  believe  It  Is  but  the  recognition  of  « 
just  and  sound'  principle  to  hold  that  the 
death  of  the  guarantor  revokes  a  guaranty 
like  the  one  under  consideration.  The  duty 
should  be  Imposed  upon  one  who  attempts  to 
sell  goods  upon  the  credit  of  another  to  as- 
certain that  such  one  is  living  at  the  time 
of  the  sale.  Slight  diligence  will  always  en- 
able him  to  acquire  such  information,  and  it 
certainly  works  no  hardship  upon  him  to  be 
required  to  do  bo.   The  Judgment  Is  affirmed. 


MIDDLETON  v.  SHELBY  COUNTY  TRUST 
CO.  et  al.i 

(Court  of  Appeals  of  Kentucky.  May  16,  1899.) 
Tbusts— Faildes  to  Resekvb  Powbb  to  Rbvokb. 

The  fact  that  a  deed  executed  by  a  married 
woman,  conveying  her  property  to  another  in 
trust  for  herself  for  life,  remainder  to  her  chil- 
dren, does  not  reserve  to  her  the  power  to  re- 
voke, does  not  render  it  Invalid,  where  the  pur- 
pose of  the  deed  was  to  secure  the  grantor 
against  the  importunities  and  influence  of  her 
improvident  husband,  who  was  wasting  her  es- 
tate. . 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Mlddleton  against  the 
Shelby  County  Trust  Company  and  others 
to  set  aside  a  deed  of  trust  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

J.  M.  Chatterson  and  F.  Hagan,  for  appel- 
lant. J.  C.  Beckham  &  Son  and  Gibson  & 
Marshall,  for  appellees. 

HAZBLRIGG,  C.  J.  This  action  was 
brought  by  the  appellant  to  set  aside  a  deed 
of  trust  made  by  her  of  all  her  property  to 
the  appellee  trust  company,  on  the  ground 
that  the  same  was  procured  by  fraud  and 
undue  Influence,  and  more  especially  because 
to  have  made  such  a  deed  without  reserving 
the  power  to  revoke  It  was  unreasonable,  un- 
natural, and  improvident.  The  deed  in  ques- 
tion conveys  the  property  to  the  company  In 
trust  for  the  appellant  for  her  life,  with  re- 
mainder to  her  children;  meaning,  clearly, 
we  may  here  say,  such  children  as  she  then 
had,  or  might  thereafter  have,  either  by  the 
husband  she  then  had  or  any  other  she  might 
have.  It  also  contained  a  clause  giving  her 
the  power  to  dispose  of  the  property  by  last 


i  Reported  by  Edward  W.  Hines,  Esq.,  of 
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will  and  testament  The  grantor  further  re- 
served the  right  to  occupy  and  enjoy  with  her 
family  any  of  the  real  estate  conveyed,  or 
any  that  might  be  purchased  thereafter,  and 
she  might  also  designate  any  other  person 
who  might  occupy,  use,  and  enjoy  the  in- 
come and  profits  of  such  real  estate,  upon 
such  conditions  as  she  might  provide.  With- 
out reviewing  the  multitude  of  facts  shown 
in  this  voluminous  record,  we  are  convinced 
that  the  conveyance,  which  was  made  dur- 
ing the  grantor's  minority,  but  ratified  after 
she  reached  her  majority,  was  In  all  respects 
a  reasonable,  natural,  and  provident  dispo- 
sition of  her  estate.  The  husband  she  had 
when  the  deed  was  made  was  a  dissipated 
spendthrift,  and  was  fast  squandering  the 
estate.  Evidently,  within  a  very  few  years, 
appellant  and  her  children  would  have  been 
penniless.  Her  second  husband,  to  whom 
she  was  married  within  30  days  after  the 
death  of  the  first,  is  shown  to  be  no  improve- 
ment on  the  first  one.  There  Is  not  the  slight- 
est evidence  of  undue  influence  or  fraud  in 
the  procurement  of  the  deed  or  the  ratifica- 
tion. 

After  a  careful  consideration  of  the  whole 
case,  we  adopt  the  opinion  of  the  learned 
special  chancellor,  who  finds:  "First  That 
the  deed  of  trust  from  Horace  Mlddleton  and 
Elizabeth,  his  wife,  to  the  Shelby  County 
Trust  Company,  was  made  bona  fide,  with- 
out any  fraud,  collusion,  or  undue  influence. 
Second.  That  the  said  deed  was  made  for  the 
purpose  of  protecting  her  against  the  domi- 
neering will,  importunities,  and  influence  of 
her  husband,  by  whom  her  estate  was  being 
wasted.  Third.  That  the  deed  of  confirma- 
tion made  by  her,  after  she  became  discovert 
and  of  age,  was  also  made  by  her  Intelligent- 
ly, and  without  any  undue  Influence  or  im- 
proper Influence.  Fourth.  The  court  Is  of 
opinion  that  these  acts  were  wise  and  judi- 
cious on  her  part,  and  will  redound  to  tbe 
benefit  of  herself  and  children,  and  that  the 
deed  of  trust  should  not  be  set  aside  if  valid 
when  made.  She  has  since  married  her  pres- 
ent husband,  the  co-plaintiff,  Taylor,  and  the 
court  does  not  see  anything  in  her  present 
surroundings  to  justify  any  change  In  said 
deed.  Fifth.  The  only  remaining  question  is. 
Is  the  deed  valid?  It  is  maintained  by  her 
counsel  that  it  is  void  for  want  of  a  clause 
giving  her  power  of  revocation.  There  was 
one  case  cited— and  there  may  be  more— hold- 
ing that  the  failure  to  insert  such  a  clause 
In  such  a  deed  renders  it  invalid  per  se. 
M.any  cases  have  been  cited  on  both  sides  giv- 
ing every  shade  of  opinion  as  to  the  effect  of 
the  failure  to  insert  such  a  provision  In  a  deed 
of  trust  When  boiled  down,  the  reasonable 
doctrine  gathered  from  all  of  them  is  that 
'the  absence  of  the  power  of  revocation  is  * 
circumstance  to  be  taken  into  question,  the 
Importance  of  which  is  determined  by  the 
other  circumstances  of  each  case.'  The  neces- 
sity for  Its  Insertion  In  a  deed,  not  impeach- 
ed by  any  undue  Influence,  depends  upon 


Digitized  by 


Google 


Ky.) 


BOAltD  OF  COUNCIL  v.  FISCAL  COUET. 


157 


whether  or  not  the  settlement  made  Is  of  such 
a  nature,  or  was  made  under  such  circum- 
stances, as  to  be  unreasonable  and  improvi- 
dent, unless  created  with  the  power  of  revo- 
cation. In  Keyes  v.  Carleton,  141  Mass.  45, 
6  N.  E.  524,  a  married  woman,  for  the  pur- 
pose of  putting  her  estate  beyond  the  influence 
of  her  husband,  conveyed  it  to  a  trustee  for 
her  benefit  for  life,  and  after  her  death  to  her 
children.  She  brought  suit  upon  her  hus- 
band's death,  to  nave  the  trust  set  aside,  and 
the  court  refused  her  petition;  the  court,  by 
Chief  Justice  Morton,  saying:  The  plaintiff, 
acting  deliberately  and  under  the  advice  of 
counsel  executed  the  deed  of  settlement,  and 
there  was  no  pretense  of  any  fraud,  collusion, 
or  undue  influence.  The  deed  contains  no 
power  of  revocation,  and  it  is  clear  that  the 
power  of  revocation  was  intentionally  omitted. 
As  first  drafted,  the  deed  created  a  dry  trust 
in  favor  of  the  settler.  But,  If  she  had  re- 
tained a  power  of  revocation,  it  would  have 
defeated  one  of  the  principal  objects  of  the 
settlement,  which  was  to  protect  her  from 
the  threats  or  importunities  or  influence  of 
her  husband.'  It  is  evident  that  the  power 
of  revocation  in  this  deed  was  intentionally 
omitted,  because,  for  the  reason  stated  in  the 
eit-d  cases,  It  would  have  defeated  one  of 
the  principal  objects  of  the  settlement,  which 
was  to  protect  her  from  the  threats  or  impor- 
tunities or  influence  of  her  husband.' "  The 
chancellor  dismissed  the  petition,  and  his 
Judgment  Is  affirmed. 


BOARD  OF  COUNCIL  OF  DANVILLE  v. 

FISCAL  COURT  OF  BOYLE  COUNTY.i 
(Court  of  Appeals  of  Kentucky.  May  18,  1809.) 

CooKTiss  —  Pobohasb  or  Turnpike  Roads  bt 
Fiscal  Coukt— Rbspbotivb  Jubisdiotion 

OF  COUNTT  AKD  ClTT. 

1.  Under  Act  March  17, 1890,  to  provide  free 
turnpikes  and  gravel  roads,  which  provides  that 
all  turnpikes  acquired  by  the  county  fiscal  court 
"nball  become  public  roads  and  shall  be  main- 
tained and  kept  in  repair  by  and  through  the 
provisions  of  the  fiscal  court,"  and  that  "said 
court  may  provide  for  keeping  them  up  as  di- 
rected and  permitted  under  the  general  road 
law,  or  it  may  adopt  other  rules  for  the  main- 
tenance, repair  and  management  of  the  same," 
that  part  of  a  turnpike  road  purchased  by  the 
fiscal  court  which  lies  within  the  limits  of  a 
city  becomes  a  public  way  of  the  city  under  the 
general  road  law,  and  must  be  kept  in  repair  by 
the  city. 

2.  Statutes  in  pari  materia  must  be  construed 
together,  and  the  legislative  intention  apparent 
from  the  whole  body  of  the  enactments  must 
be  carried  into  effect. 

"To  be  officially  reported." 
Former  opinion  withdrawn,  and  new  opin- 
ion delivered. 
For  former  report,  see  49  S.  W.  458. 

HOBSON,  J.  Under  the  act  entitled  an 
"Act  to  provide  free  turnpikes  and  gravel 
roads,"  approved  March  17,  1896  (see  Carroll's 


i  Reported  by  Edward  W.  Hines,  Esq.,  ot 
the  Frankfort  bar,  and  formerly  state  reporter. 


Ky.  St  pp.  1605-1000,  §  4748B),  the  fiscal 
court  of  Boyle  county  purchased  certain  turn- 
pike roads  in  that  county.  A  part  of  the 
roads  so  purchased  lay  within  the  corporate 
limits  of  the  city  of  Danville,  and  had  been 
kept  np  by  the  turnpike  companies  to  the 
width  of  18  feet,  without  expense  to  the  city, 
up  to  the  time  of  their  purchase,  although 
used  as  streets  of  the  city.  The  city  insists 
that  the  fiscal  court  should  still  continue  to 
keep  up  the  portion  of  the  turnpikes  so  pur- 
chased within  the  city  limits  just  as  the  pre- 
vious owners  had  done.  The  fiscal  court,  on 
the  other  band,  Insists  that  the  roads  so  pur- 
chased, in  so  far  as  they  lie  within  the  city 
limits,  are  streets  of  the  city,  and  must  be 
kept  up  by  it  The  parties  being  unable  to 
agree  upon  their  respective  rights,  this  ac- 
tion was  instituted  to  have  them  judicially  de- 
termined. The  lower  court  having  decided  In 
favor  of  the  fiscal  court  the  city  has  appealed. 

The  question  involves  the  proper  construc- 
tion, not  only  of  the  statute  referred  to,  but 
of  tbe  other  statutes  in  force  at  the  time  It 
was  enacted,  and  with  reference  to  which  it 
was  passed.  At  the  time  of  the  enactment  of 
tbe  statute  the  legislature  had  provided  a  sys- 
tem for  tbe  working  and  keeping  in  order  of 
tbe  public  highways.  Besides  the  ordinary 
public  highways,  there  were  a  great  many 
toll  pikes  in  the  state,  and  there  was  a  general 
demand  that  these  toll  pikes  should  be  made 
free.  With  this  view  section  1  of  the  statute 
provides  for  the  holding  of  an  election  to 
take  the  sense  of  the  qualified  voters  of  the 
county  upon  the  proposition  to  have  free  turn- 
pikes; sections  2,  8,  and  4  specify  bow  this 
election  is  to  be  held;  and  section  5  provides 
that.  If  the  vote  is  in  favor  of  the  proposition, 
the  fiscal  court  may  acquire  all  tbe  turnpike 
roads  in  the  county  on  the  best  terms  con- 
sistent with  public  Interest  and  may  provide 
for  the  construction  of  new  turnpikes  when 
tbe  public  good  demands  it.  Section  6  then 
provides:  "All  turnpikes  and  gravel  roads  thus 
acquired  or  constructed  shall  become  public 
roads  and  shall  be  maintained  and  kept  in  re- 
pair by  and  through  the  provisions  of  tbe 
fiscal  court.  Said  court  may  provide  for  keep- 
ing them  up  as  directed  and  permitted  under 
the  general  road  law,  or  it  may  adopt  other 
rules  for  the  maintenance,  repair  and  man- 
agement of  the  same.  But  said  roads  shall  be 
free  of  toll  to  the  traveling  public."  The 
mode  of  keeping  up  the  roads  under  tbe  gen- 
eral road  law  Is  given  In  sections  4300-4308 
of  the  Kentucky  Statutes.  By  section  4306 
It  is  declared:  "The  fiscal  court  of  each  coun- 
ty shall  have  general  charge  and  supervision 
of  the  public  roads  and  bridges  therein  and 
shall  prescribe  necessary  rules  and  regula- 
tions for  repairing  and  keeping  the  same  in 
order  and  for  the  proper  management  of  all 
roads  and  bridges  in  said  county.  *  *  • 
Tbe  public  roads  shall  be  maintained  either  by 
taxation  or  by  hands  allotted  to  work  thereon, 
or  both,  in  the  discretion  of  the  fiscal  court" 
By  section  4307  the  limit  of  tax  to  be  levied 
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is  given,  and  by  section  4308  the  mode  of 
working  the  roads  is  prescribed.  Section 
8579,  Ky.  St.,  exempts  every  citizen  of  the 
city  from  working  on  the  public  roads,  so 
that  construing  this  section  In  connection 
with  section  4308,  the  latter  section  most  be 
held  only  to  apply  to  citizens  of  the  county 
not  living  within  the  city. 

Thus  It  will  be  seen  that  one  of  the  ways  of 
keeping  In  repair  the  roads  purchased  under 
the  act  is  by  the  labor  of  the  citizens  liable  to 
work  on  the  roads,  and  the  fiscal  court,  In  its 
discretion,  may  follow  this  method  without 
levying  any  taxes  for  this  purpose.  But  the 
citizens  of  the  county  are  only  to  work  the 
county  roads,  and  it  would  hardly  be  contend- 
ed that  It  was  contemplated  by  the  legislature, 
when  It  passed  the  act  referred  to,  that  the 
citizens  of  the  county  at  large  were  to  come 
within  the  corporate  limits  of  the  city,  and 
work  the  city  streets,  when  the  citizens  of  the 
city  were  exempted.  Besides,  by  section  3560 
of  the  Kentucky  Statutes,  governing  the  class 
of  cities  to  which  Danville  belongs.  It  1b  enact- 
ed: "Public  ways  as  used  in  this  act  shall 
mean  all  public  streets,  alleys,  sidewalks, 
roods,  lanes,  avenues,  highways  and  thorough- 
fares, and  the  same  shall  be  under  the  exclu- 
sive management  and  control  of  the  city,  with 
powers  to  improve  them  by  original  construc- 
tion, or  to  reconstruct  them,  as  may  be  pre- 
scribed by  ordinance."  Section  8565  further 
provides:  "The  cost  of  reconstructing  public 
ways,  streets,  or  alleys,  or  repairing  of  the 
same  and  the  cost  of  making  footway  cross- 
ings, shall  be  borne  exclusively  by  the  dry." 
By  section  4306,  above  Quoted,  the  fiscal  court 
has  general  charge  and  supervision  of  the 
roads  which  It  is  required  to  maintain,  and  by 
section  3560  the  city  is  given  exclusive  man- 
agement and  control  of  all  public  ways  with- 
in the  city.  Similar  previsions  are  found  In 
the  laws  regulating  other  classes  of  cities. 
In  passing  the  statute  referred  to,  the  legisla- 
ture could  not  have  contemplated  that  both 
the  fiscal  court  and  the  city  should  have  con- 
trol of  that  part  of  the  pike  lying  within  the 
city.  Construing  all  these  statutory  provi- 
sions together,  we  think  they  mean  simply 
that  the  turnpikes,  when  purchased  by  the 
fiscal  court,  become  public  highways,  and  the 
part  lying  within  the  city,  being  a  public  way, 
should  be  controlled  by  the  city,  and  the  part 
without  the  city,  falling  within  the  fiscal 
court's  jurisdiction,  should  be  controlled  by  It 
Any  other  construction  would  create  great 
confusion.  To  illustrate:  Suppose  the  fiscal 
court  undertook  to  keep  the  pike  in  repair, 
and,  after  it  had  fixed  it  as  it  thought  best 
the  city  council  should  conclude  that  the  in- 
terests of  th«  city  required  it  should  be  fixed 
differently;  it  Is  very  clear  that,  if  the  fiscal 
court  has  the  power  of  control,  It  could  re- 
quire the  city  council  to  leave  the  way  as  it 
had  fixed  it  however  much  this  might  be  to 
the  detriment  of  the  city.  The  city  might 
require  a  vitrified  brick  pavement,  or  a 
smooth  asphalt  when  the  fiscal  court  might 


think  that  rough  cobblestones  were  much  to 
be  preferred.  Or,  again,  suppose  the  bound- 
ary of  the  city  as  now  located  includes  do 
part  of  one  of  these  pikes,  and  It  should  be 
extended  so  as  to  take  In  a  mile  of  it  10  yean 
from  now;  why  should  the  mile  of  pike  so 
taken  In  stand  differently  from  any  other 
county  highway  taken  Into  the  city  by  the 
extension  of  the  boundary?  Or,  if  a  new 
town  should  be  located  on  one  of  these  turn- 
pikes 20  years  from  now,  why  should  not  the 
part  of  the  turnpike  in  the  town  used  as  a 
street  stand  Just  as  any  other  county  highway 
taken  in  its  boundary?  It  is  hard  to  believe 
the  legislature  contemplated  that  the  pikes 
purchased  under  this  act  should  stand  differ- 
ently from  other  highways.  Such  a  construc- 
tion would  destroy  the  uniformity  of  our  road 
system.  It  would  take  away  from  the  towns 
and  cities  of  the  state  powers  absolutely  es- 
sential to  their  well-being,  and  impose  on  the 
fiscal  court  a  duty  it  should  never  be  called 
upon  to  discharge.  The  words  of  the  act,  that 
the  "turnpikes  and  gravel  roads  thus  acquired 
or  constructed  *  •  ♦  shall  be  maintained 
and  kept  In  repair  by  and  through  the  pro- 
visions of  the  fiscal  court"  must  be  read  In 
connection  with  the  other  words  of  the  act 
making  them  public  roads,  and  directing  that 
the  fiscal  court  may  keep  them  up  under  the 
general  road  law.  Thus  construed,  it  Is  mani- 
fest that  the  legislature  intended  the  roads 
so  purchased  to  be  public  highways,  and  that 
the  duty  of  the  fiscal  court  as  to  keeping  them 
In  repair  is  to  be  measured  by  the  other  stat- 
utes In  force  at  the  time,  defining  very  clear- 
ly its  Jurisdiction,  and  committing  to  the  city 
all  that  part  of  the  public  ways  .lying  within 
Its  boundary. 

The  learned  counsel  Insists  that  as  the 
statute  expressly  says  that  the  turnpikes  so 
acquired  shall  be  maintained  by  the  fiscal 
court  for  this  court  to  rule  otherwise  is  for 
it  to  assume  the  powers  of  the  legislative 
branch  of  the  government  But  the  rule  is 
elementary  that  the  construction  of  a  statute 
must  be  reasonable.  Thus,  In  the  old  case 
where  the  statute  forbade  the  drawing  of 
blood  In  the  street,  it  was  held  that  a  phy- 
sician who  bled  a  patient  in  the  street,  of 
necessity,  to  save  his  life,  was  not  guilty,  al- 
though within  the  words  of  the  act.  There  Is 
another  elementary  rule,  equally  Imperative, 
that  statutes  in  pari  materia  must  be  con- 
strued together,  and  that  the  legislative  Inten- 
tion apparent  from  the  whole  body  of  the 
enactments  must  be  carried  into  effect.  Un- 
der these  rules,  the  expression  relied  on  for 
appellant  cannot  be  detached  from  its  connec- 
tion, and,  though  general  in  Its  character,  is 
to  be  read  as  part  of  the  system  of  law  regu- 
lating the  highways  of  the  state.  It  Is  true 
the  words  of  a  statute  are  to  be  given  con- 
trolling effect  In  determining  the  legislative 
Intention;  but  an  isolated,  general  expression, 
where  It  Is  dear  the  legislature  had  not  this 
in  mind,  win  not  be  construed  to  set  aside  a 
settled  legislative  purpose  clearly  expressed  ia 
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a  number  of  other  carefully  drawn  enact- 
ments. Judgment  affirmed.  Whole  court  alt- 
ting. 


SOUTHERN  BT.  CO.  t.  BARBOUR.* 
(Court  of  Appeals  of  Kentucky.  May  18,  1899.) 
IUtukum  —  Carb  Required  at  Private  CROSS- 
INGS— INSTRUCTIONS  TO  JURT. 

In  an  action  to  recover  damages  for  in- 
jury to  plaintiff  caused  by  a  collision  of  his 
wagon  with  defendant's  train  at  a  private  cross- 
ing in  the  outskirts  of  a  city,  it  was  error  to  in- 
struct the  jury  that  it  was  the  dnty  of  defend- 
ant "to  use  and  exercise  the  highest  degree  of 
care  in  running  and  operating  its  trains  within 
the  limits  of  the  city'r;  but,  instead,  the  court 
should  have  instructed  the  jury  that,  in  the  use 
of  the  railroad  and  the  crossing,  each  party 
waa  bound  to  use  ordinary  care  in  the  exercise 
of  his  rights. 


Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  John  Barbour  against  the  South- 
ern Railway  Company  to  recover  damages 
for  personal  injuries.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

E.  P.  Humphrey  and  W.  B.  Dixon,  for  ap- 
pellant  Young  &  Bland,  for  appellee. 

HOBSON,  J.  While  appellee  was  crossing 
appellant's  track  In  the  outskirts  of  Louis- 
ville, one  of  Its  trains  ran  Into  the  hind  end 
of  his  wagon,  and  threw  him  out  against  a 
wire  fence,  bruising  and  cutting  him,  but  not 
causing  very  serious  injury.  The  place  where 
he  was  crossing  the  railroad  track  was  not 
a  public  crossing.  It  was  in  the  commons, 
about  midway  between  Eleventh  and  Twelfth 
streets.  A  good  many  people  crossed  there 
and  it  would  seem  from  the  evidence  It  was 
used  by  the  public  generally  with  the  knowl- 
edge and  acquiescence  of  the  appellant. 

The  court  gave  the  Jury  the  following  In- 
struction: "The  court  Instructs  the  jury  that 
it  was  the  dnty  of  the  defendant,  its  serv- 
ants and  employes,  to  use  and  exercise  the 
highest  degree  of  care  In  running  and  oper- 
ating Its  trains  within  the  limits  of  the  city 
of  Louisville."  Appellee's  counsel,  to  sustain 
this  instruction,  refer  us  to  several  cases  in 
which  such  language  was  used;  but  the  facts 
in  those  cases  were  not  like  the  facts  In  the 
case  before  us.  This  rule  applies  where  the 
railroad  runs  along  the  street  of  the  city  In 
a  locality  where  there  is  a  crowded  popula- 
tion. It  has  no  application  to  a  private 
crossing  in  the  outskirts  of  a  city,  where  the 
travel  Is  necessarily  limited.  The  railroad, 
having  permitted  the  use  of  this  crossing  by 
the  public,  was  bound  to  the  exercise  of  rea- 
sonable care  to  avoid  Injury  to  persons  on 
the  crossing.  Taylor  v.  Canal  Co.,  113  Pa. 
St  162,  8  AtL  43;  3  Wood,  R.  R.  8  344;  Shear. 
&  R.  Neg.  f  464.  The  degree  of  care  to  be 
exercised  in  such  cases  Is  not  denned  by  stat- 
ute, and  must  therefore  be  determined  upon 

iReported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


common-law  principles.  In  Shear.  &  R.  Neg. 
f  463,  after  stating  that  the  traveler  on  the 
highway  must  give  way  to  the  train,  the 
learned  author  thus  defines  the  degree  of  care 
to  be  exercised  by  each  of  them:  "Both  par- 
ties are,  however,  equally  bound  to  use  ordi- 
nary care,— that  Is,  such  care  as  a  prudent 
man  would  usually  take  under  similar  cir- 
cumstances; the  one  to  avoid  committing, 
and  the  other  to  avoid  receiving,  injury."  In 
Wood,  R.  R.  8  323,  the  rule  is  thus  stated: 
"Neither  party  has  the  right  to  Interfere  with 
the  proper  use  of  the  crossing  by  the  other. 
The  situation  then  creates  mutual  rights  and 
obligations.  Both  parties  must  use  ordinary 
care  in  the  exercise  of  their  own  rights. 
They  must  have  regard  to  the  circumstan- 
ces, and  to  the  danger  incident  to  a  careless 
use  of  such  a  right  of  passage."  This  rule 
was  declared  by  the  United  States  supreme 
court  In  Improvement  Co.  v.  Stead,  95  U.  S. 
164;  and  in  Railroad  Co.  v.  Goetz's  Adm'r,  79 
Ky.  449,  this  court  said:  "The  same  degree 
of  care  is  required  of  both  those  In  charge  of 
the  train  and  those  traveling  over  a  public 
highway  crossing  .the  track."  The  injury 
occurred  when  It  was  dark.  The  crossing  is 
on  a  curve  in  the  track,  and  appellee  could 
not  be  seen  by  the  engineer  until  within  a 
short  distance  of  it  The  engineer  and  fire- 
man both  state  that  they  first  saw  appellee 
as  his  horses  came  upon  the  track;  that  he 
was  apparently  whipping  them  along  to  get 
across  before  the  train  reached  him.  Under 
such  circumstances,  the  highest  degree  of 
care  in  running  and  operating  its  trains 
might  require  appellant  to  approach  this 
crossing  at  such  speed  that  the  train  might 
be  stopped  before  reaching  it,  in  case  of  dan- 
ger. In  view  of  the  other  instructions  given 
by  the  court,  the  Jury  would,  we  think,  nat- 
urally have  so  understood  the  instruction 
quoted;  and,  in  any  event,  it  gave  the  jury 
a  false  Idea  of  the  rights  of  the  parties,  and 
the  relative  care  required  ef  each  of  them. 
Instead  of  this  Instruction,  the  court  should 
have  told  the  Jury  that,  In  the  use  of  the 
railroad  and  the  crossing,  the  law  required 
of  both  parties  the  same  degree  of  care;  that 
each  was  bound  to  use  ordinary  care  in  the 
exercise  of  his  rights.  We  see  no  error  In  the 
other  instructions  given  by  the  court,  but  for 
this  reason  the  judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial  and  further 
proceedings  in  conformity  to  this  opinion. 


D EARING  v.  WILCOXEN.i 
(Court  of  Appeals  of  Kentucky.  May  18,  1899.) 
Appeal  and  Error— Dismissal  or  Afpbal— Prb- 

SUHPTION  AS  TO  ORDER  GRANTING. 

Where  defendant  executes  a  supersedeas 
bond,  reciting  that  he  "has  taken  an  appeal," 
but  fails  to  file  the  transcript  in  time,  the  court 
will,  where  the  judgment  does  not  show  that  an 
appeal  was  granted,  presume  that  it  was  grant- 
ed by  a  separate  order,  for  the  purpose  of  tak- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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tag  jurisdiction  of  a  motion  by  appellee  to  dis- 
miss the  appeal  in  order  that  the  supersedeas 
may  be  quashed,  but  will  not  award  damages 
in  the  absence  of  the  order  granting  the  appeal. 

Appeal  from  circuit  court,  Hart  county. 

"Not  to  be  officially  reported." 

Action  by  O.  T.  Wilcoxen  against  George 
H.  Dearlng.  Judgment  for  plaintiff.  De- 
fendant appeals.   Motion  to  dismiss  granted. 

Jos.  H.  Lewis,  for  appellee. 

HAZELRIGG,  a  J.  Appellee  obtained  per- 
sonal judgment  against  appellant,  and  a  de- 
cree for  the  sale  01  certain  property  to  sat- 
isfy same,  at  the  January  term,  1898,  of  the 
Hart  circuit  court  No  appeal  from  this  judg- 
ment was  granted  by  the  lower  court,  so  far 
as  the  judgment  Itself  shows.  But,  as  that 
court  had  the  power  to  grant  the  appeal  at 
any  time  during  the  January  term,  it  must 
be  presumed  it  did  so  In  some  order  distinct 
from  the  judgment,  as  it  might  do,  because 
on  February  16,  1898,  appellant  executed  a 
supersedeas  bond  before  the  cleric  of  the  Hart 
circuit  court.  In  which  it  is  recited  that: 
"Whereas,  appellant,  Geo.  H.  Dearlng,  has 
taken  an  appeal  from  the  judgment,"  etc. 
Thus  presuming,  this  court  has  jurisdiction 
of  the  motion  now  made  by  appellee  to  dis- 
miss the  appeal  because  the  transcript  has 
not  been  filed  In  this  court  within  the  time 
provided  by  section  738,  Civ.  Code;  and,  as 
the  transcript  has  not  been  so  filed,  the  ap- 
peal is  dismissed.  While  the  presumption 
against  appellant  will  be  thus  indulged  that 
an  order  granting  the  appeal  has  been  enter- 
ed,—a  presumption  based  on  the  recital  of 
appellant's  bond,— as  the  order  Itself  is  not 
filed  we  are  not  authorized  to  dismiss  the 
appeal  with  damages.  It  is  hardly  necessary 
to  say  that,  if  appellant  was  here  with  a 
judgment  which  did  not  show  be  bad  been 
granted  an  appeal,  the  presumption  we  have 
Indicated  would  not  be  indulged  In,  and  his 
appeal  or  attempted  appeal  would  be  dis- 
missed.  Motion  to  dismiss  sustained. 


CHESAPEAKE  &  O.  R.  CO.  v.  COMMON- 
WEALTH.! 
(Court  of  Appeals  of  Kentucky.  May  19, 1899.) 

iNDIOTMINT  —  JOINDBB  OF   0FFBN8K9  —  CONSTI- 
TUTIONALITY of  Sbpabatb  Coach  Law. 

1.  An  indictment  against  a  railroad  company 
for  failing  to  furnish  separate  coaches  for  white 
and  colored  passengers,  and  failing  to  have 
each  car  bear  appropriate  words  indicating  the 
race  for  which  such  car  was  intended,  states 
but  a  single  offense. 

2.  The  statute  requiring  railroad  companies  to 
furnish  separate  coaches  for  white  and  colored 
passengers  does  not  violate  either  the  com- 
merce clause  of  the  federal  constitution  or  the 
fourteenth  amendment. 

Appeal  from  circuit  court,  Shelby  county. 
"Not  to  be  officially  reported." 
The  Chesapeake  &  Ohio  Railroad  Company 
was  convicted  of  the  offense  of  falling  to  fur- 

»  Reported  by  Edward  W.  Hlnes,  Esq.,  of 
(he  Frankfort  bar,  and  formerly  state  reporter. 


nlsh  separate  coaches  for  white  and  colored 
passengers,  and  falling  to  have  each  car  bear 
appropriate  words  Indicating  the  race  for 
which  such  car  was  intended,  and  It  appeals. 
Affirmed. 

P.  J.  Foree  and  John  T.  Shelby,  for  appel- 
lant R.  F.  Peak,  for  the  Commonwealth. 

WHITE,  J.  The  appellant  the  Chesapeake 
&  Ohio  Railroad,  was  Indicted  and  convicted 
in  the  Shelby  circuit  court  for  a  failure  to 
furnish  separate  coaches  for  both  white  and 
colored  passengers,  and  falling  to  have  each 
car  bear,  in  some  conspicuous  place,  appropri- 
ate words,  in  plain  letters.  Indicating  the  race 
for  which  such  car  was  intended.  The  fine 
assessed  was  the  minimum  fixed  by  the  stat- 
ute, $500.  From  that  judgment  of  conviction 
this  appeal  is  prosecuted. 

It  Is  insisted  that  the  Indictment  is  de- 
fective, in  that  it  charges  two  offenses,— one 
for  falling  to  furnish  cars,  and  one  for  fail- 
ing to  designate  by  lettering  the  cars  for 
white  and  colored  persons.  It  Is  also  Insisted 
that  the  separate  coach  law  is  unconstitu- 
tional, as  being  a  regulation  of  interstate 
commerce,  which  is  exclusively  within  the 
powers  of  congress,  as  given  by  the  eighth 
section  of  the  federal  constitution.  It  Is  also 
Insisted  that  there  is  no  evidence  to  support 
the  charge  in  the  indictment  and  that  the 
verdict  should  therefore  be  set  aside. 

We  are  of  the  opinion  that  the  indictment 
charges  but  one  offense,  and  that  but  one  of- 
fense Is  designated  In  the  statute.  It  may 
be  committed  by  a  failure  to  have  separate 
coaches,  or  by  a  failure,  if  more  than  one 
coach  for  passengers  be  In  a  train,  to  desig- 
nate, by  lettering,  which  coach  Is  designated 
for  white,  and  which  for  colored,  passengers. 
•It  cannot  be  said  that  if  appellant  had  In 
each  passenger  train  more  than  one  coach 
for  passengers,  it  would  then  be  relieved 
from  the  duty  of  designating  which  of  those 
cars  were  intended  for  the  white,  and  which 
for  the  colored,  race.  The  statute  makes  it 
the  duty  to  not  only  furnish  separate  cars 
for  the  races,  but  also  to  designate  for  which 
race  each  car  is  intended.  A  failure  to  ob- 
serve these  provisions  is  a  violation  of  the 
law,  and  subjects  the  offending  party  or  com- 
pany to  the  penalty  prescribed.  The  validity 
of  this  statute  has  been  before  this  court  In 
the  case  of  Ohio  Val.  Ry.'s  Receiver  v.  Lan- 
der, 47  S.  W.  344,  882,  and  It  was  there  held 
that  the  act  was  not  In  violation  of  the  fed- 
eral constitution,  either  as  to  the  commerce 
clause  or  the  fourteenth  amendment  The 
opinion  of  the  court,  by  Mr.  Justice  Guffy,  Is 
a  clear  statement  of  the  law  of  this  case, 
and  Is  decisive  of  all  questions  here  raised  as 
to  the  validity  of  the  act  In  the  recent  case 
of  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ohio  (de- 
cided by  the  supreme  court  of  the  United 
States,  Feb.  20,  1899)  19  Sup.  Ct.  465,  in  a 
decision  by  Mr.  Justice  Harlan,  the  doctrine 
of  this  court,  as  announced  in  the  Lander 
Case,  was  reaffirmed. 
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As  to  the  contention  that  there  should  be  a 
reversal  of  the  Judgment  on  account  of  the 
evidence,  this  cannot  be  done.  The  rale  In 
criminal  and  penal  cases  is  that,  If  there  be 
any  testimony  tending  to  prove  the  facts  char- 
ged, It  will  be  upheld.  While  the  evidence  In 
this  case  may  not  be  as  clear  and  convincing 
as  might  be  desired,  yet  It  cannot  be  said  that 
there  is  an  entire  failure  of  any  proof  tend- 
ing to  show  guilt 

We  perceive  no  prejudicial  error  In  the  ad- 
mission of  testimony.  The  argument  of  the 
prosecuting  attorney  is  complained  of,  but 
there  appear  no  exceptions  that  will  bring 
the  matter  before  us  for  review.  There  ap- 
pears no  error  In  the  Judgment,  and  the  same 
is  affirmed,  with  damages. 


COOPER  v.  WAIT,  Treasurer.^ 

(Court  of  Appeals  of  Kentucky.  May  19, 1880.) 

Counties  —  Patm»ht  of  Claims  out  of  Couhtt 
L»vt— Priority  of  Claims  — Repbal  of 
Statutb— Intbrbst  on  Claims. 

1.  Under  Ky.  Const.  §  180,  providing  that  "no 
tax  levied  and  collected  for  one  purpose  shall 
ever  be  deToted  to  another  purpose,  and  Ky. 
St.  c.  52,  regulating  the  collection  and  dis- 
bursement of  county  funds,  claims  against  a 
county  allowed  by  the  fiscal  court  for  one  year 
cannot  be  paid  out  of  the  levy  for  a  subsequent 
year;  and  therefore  special  acta  authorizing 
such  payments  have  been  repealed  thereby. 

2.  The  county  treasurer  is  not  required  to  pay 
interest  on  claims  allowed  by  the  fiscal  court, 
where  no  provision  has  been  made  therefor. 

Appeal  from  circuit  court,  Pulaski  county. 

"To  be  officially  reported." 

Action  by  J.  S.  Cooper  against  George  W. 
Wait,  treasurer,  for  a  mandamus  to  require 
defendant  to  pay  plaintiff's  claim.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

O.  H.  Waddle,  for  appellant  O.  W.  Shado- 
an,  for  appellee. 

GUFFY,  J.  It  appears  from  this  record 
that  appellant  was  the  county  school  superin- 
tendent for  Pulaski  county,  and  that  at  the 
April  term,  1897,  of  the  fiscal  court  of  Pu- 
laski county  the  following  order  was  entered: 

"It  Is  ordered  by  the  court  that  J.  S.  Cooper 
be,  and  he  hereby  Is,  allowed  the  sum  of  one 
thousand  fifty-two  and  xx/ioo  dollars,  payable 
out  of  the  county  treasury  for  salary  for  1896. 
"$1,052.     N.  L.  Barnett,  Clerk  F.  C.  P.  C." 

It  is  agreed  that  said  order  was  presented 
to  J.  A.  McGee,  Treasurer,  April  30, 1897,  and 
numbered  994,  and  payment  refused  for  the 
reason  that  the  treasurer  had  no  funds;  but 
he  Indorsed  the  same  as  follows:  "No.  994. 
April  30,  »97.  J.  A.  McGee,  Treas."  It  Is  fur- 
ther agreed  that  the  appellee  Is  the  successor 
of  said  McGee  in  the  office  of  treasurer,  and 
that  both  of  them  kept  a  memorandum  of  the 
claims  presented  to  them  in  the  order  of  their 

i  Reported  by  Edward  W.  Hines,  Esq.,  of.  the 
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presentment,  and  Indorsed  on  the  back  of  the 
warrants  presented  for  payment  that  were  not 
paid  for  the  want  of  funds  the  number  show- 
ing the  numerical  order  in  which  the  claims 
were  presented  and  payment  demanded;  and 
the  number  994  on  the  claim  In  controversy 
shows  the  numerical  order  in  which  said  war- 
rant was  presented  for  payment,  according  to 
the  memorandum  kept  by  the  then  treasurer, 
McGee.  It  is  further  agreed  that,  since  the 
appellee  entered  into  office,  he  has  received, 
and  had  at  the  time  of  the  institution  of  this 
suit  in  his  hands,  from  the  general  revenues 
of  the  county,  the  sum  of  $8,879.90,  which 
should  be  used  and  paid  out  by  him  on  the 
claims  allowed  by  the  fiscal  court,  certified  by 
the  clerk,  including  the  character  of  claim 
herein  referred  to.  It  Is  further  agreed  that 
the  funds  in  the  hands  of  appellee,  as  treas- 
urer, were  paid  to  him  by  the  sheriff  of  the 
county  from  collection  of  the  county  levy 
made  for  the  year  1898,  and  that  there  are 
no  funds  in  his  hands  from  collections  for  ei- 
ther the  year  1896  or  1897;  and  that  there 
are  no  available  means  out  of  which  to  pay 
plaintiff's  claim,  except  the  funds  now  in  de- 
fendant's hands.  And  it  is  further  agreed 
that  if  appellant  is  entitled  to  have  his  claim 
paid  out  of  the  revenues  of  the  county  col- 
lected and  paid  into  the  treasury  in  the  nu- 
merical order  in  which  it  was  allowed  by  the 
court  or  presented  to  and  demanded  of  the 
treasurer,  he  is  entitled  to  have  the  same  paid 
by  the  defendant  out  of  the  aforesaid  funds 
in  his  hands;  the  said  funds  being  now  avail- 
able for  the  payment  of  the  same,  and  the 
said  claim  being  entitled  to  be  paid  therefrom, 
numerically  considered.  It  Is  also  agreed  that 
the  appellant  had  demanded  of  the  appellee 
payment  of  the  said  claim,  with  Interest  from 
the  30th  of  April,  1897,  until  paid,  and,  that 
being  refused,  demanded  payment  of  the  prin- 
cipal, which  was  also  refused.  It  is  further 
agreed  that  there  are  outstanding  claims 
against  the  county,  allowed  for  expenditures 
for  the  year  1898,  amounting  to  more  than 
the  above  amount  of  money  in  appellee's 
hands,  and  that  the  holders  of  the  claims  for 
the  year  1898  are  claiming  that  they  are  en- 
titled to  have  their  claims  paid  by  appellee  in 
preference  to  the  claim  of  appellant. 

The  appellant  sought  in  this  action,  upon 
the  agreed  facts,  to  obtain  a  mandamus  from 
the  circuit  court  of  Pulaski  county,  ordering 
and  directing  the  treasurer  to  pay  his  claim. 
Upon  final  hearing,  the  court  adjudged  that 
the  plaintiff  is  not  entitled  to  the  specific  re- 
lief prayed  for  in  the  petition,  and  adjudged 
that  the  cause  be,  and  the  same  is  hereby,  dis- 
missed; and  it  was  further  adjudged  that 
the  defendant,  George  W.  Walt,  treasurer, 
pay  the  claims  allowed  for  each  fiscal  year  out 
of  the  revenues  levied  and  collected  and  paid 
to  him  for  such  year;  and  the  court  construes 
the  order  of  the  fiscal  court  for  a  levy  of  the 
taxes  for  1808  as  a  levy  made  to  pay  the  cur- 
rent expenses  for  said  year;  and  it  was  fur- 
ther adjudged  that  the  claims  allowed  and 
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certified  each  year  should  be  paid  out  of  the 
revenue  for  snch  year  In  the  numerical  order 
in  which  the  same  are  presented  to  him  and 
payment  demanded;  and  it  la  further  adjudg- 
ed that  the  act  of  April  22,  1890,  Is  repealed, 
and  no  interest  is  payable  upon  certificates  of 
county  indebtedness.  To  all  of  which  Judg- 
ment appellant  excepted,  and  prayed  an  ap- 
peal to  this  court,  which  was  granted. 

It  is  the  contention  of  appellant  that  the 
acts  of  April,  1885,  1886,  and  1890,  required 
the  treasurer  to  pay  .  the  claim  heretofore  re- 
ferred to. 

It  is  the  contention  of  appellee  that  said  acts 
were  repealed  by  the  Kentucky  Statutes,  and 
In  this  contention  we  concur.  Chapter  52, 
Ky.  St,  contains  the  general  law  regulating 
the  collection,  levy,  and  disbursement  of  coun- 
ty funds,  and,  under  the  well-settled  rules  of 
construction,  operated  to  repeal  the  special 
acts  heretofore  referred  to.  It  will  be  seen 
that  the  claim  in  controversy  was  payable  out 
of  the  revenue  of  the  county  to  be  collected 
prior  to  1898,  and  that  the  revenue  collected 
for  the  year  1898  was  levied  for  purposes  ex- 
clusive of  appellant's  claim;  and  it  seems  to 
us  that,  under  the  provisions  of  section  180 
of  the  constitution  of  the  state,  the  revenue 
levied  and  collected  for  current  expenses  for 
the  year  1896  could  not  be  legally  applied  to 
the  payment  of  appellant's  claim.  If  the  rev- 
enues Intended  to  be  applied  to  the  payment 
of  appellant's  claim  should  not  be  available 
for  that  purpose,  it  would  be  the  duty  of  the 
fiscal  court  to  make  other  provisions  for  the 
payment  thereof. 

We  do  not  deem  it  necessary  to  determine 
the  question  as  to  whether  or  not  appellant 
will  be  entitled  to  recover  interest  upon  his 
claim  after  the  time  it  was  legally  due  and 
payable.  In  our  opinion,  he  could  not  demand 
from  the  treasurer  interest,  because  there  is 
no  law  requiring  the  treasurer  to  pay  interest 
Whether  it  be  the  legal  duty  of  the  fiscal 
court  to  provide  for  the  payment  of  interest 
is  a  question  not  before  us,  and  therefore  not 
decided.  Judgment  denying  the  mandamus 
prayed  for  is  affirmed. 


WOOLDRIDGE  et  al.  v.  HARDING  et  al.i 

(Court  of  Appeals  of  Kentucky.  May  19, 1899.) 

Appxjll  akd  Error — Clerical  Misprision— 
Infants. 

1.  A  judgment  will  not  be  reversed  because 
it  was  rendered  before  the  action  stood  regular- 
ly for  trial,  where  no  motion  to  vacate  it  was 
made  in  the  lower  court  within  the  time  requir- 
ed by  Civ.  Code,  §  519. 

2.  In  an  action  against  the  widow  and  infant 
heirs  of  the  pnrchaser  to  enforce  a  vendor's 
lien  on  land,  a  judgment  for  the  sale  of  land, 
rendered  witbont  service  of  process  on  the  in- 
fants, must  be  reversed  on  their  appeal,  though 
a  guardian  ad  litem  was  appointed  to  defend 
for  them. 

Appeal  from  circuit  court,  Marlon  county. 
"Sot  to  be  officially  reported." 


*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


Action  by  Dave  Harding  and  others  against 
Mary  E.  Wooldridge  and  others  to  enforce  a 
vendor's  lien  on  land.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed. 

8.  A.  Russell,  for  appellants.  H.  P.  Cooper, 
for  appellees. 

DTJ  RELLE,  J.  Appellee  Harding  brought 
rait  as  assignee  of  a  purchase-money  note, 
for  $130  to  enforce  a  lien  retained  in  a  deed 
to  Samuel  P.  Wooldridge  for  four  small  tracts 
of  land.  According  to  the  statements  of  coun- 
sel for  both  sides,  the  real  name  of  the  pur- 
chaser was  Samuel  B.  Wooldridge,  and  the 
name  signed  to  the  note  sued  on  was  B.  B. 
Wooldridge,  though  it  appears  in  the  record 
as  signed  "S.  B.  Wooldridge."  Be  that  as  It 
may,  he  died,  leaving  appellants,  his  widow 
and  five  infant  children.  Cooper  was  made 
a  party  to  the  suit  as  holding  a  junior  mort- 
gage for  ?25  upon  one  of  the  tracts.  The  pe- 
tition does  not  show,  nor  does  It  elsewhere 
appear,  whether  any  of  the  children  were 
over  or  under  the  age  of  14.  The  summons 
does  not  appear  to  have  been  served  upon  any 
of  the  infants  except  one,  nor  does  the  rec- 
ord show  that  It  was  served  upon  any  one  for 
the  other  four.  A  guardian  ad  Litem  was  ap- 
pointed to  defend  for  the  infants,  who  de- 
murred, and,  the  demurrer  being  overruled, 
filed  a  report  on  behalf  of  the  four  not  served. 
No  copy  of  the'  deed  was  filed  with  the  orig- 
inal petition,  In  which  the  lien  was  alleged  to 
have  been  retained  upon  two  of  the  tracts  of 
land.  An  amended  petition  was  filed,  upon 
which  no  process  was  issued,  asserting  the 
lien  upon  the  four  tracts,  and  on  the  same 
day  judgment  was  rendered  for  the  amount 
not  controverted  by  an  answer  filed  on  behalf 
of  Mrs.  Wooldridge,  and  sale  was  ordered  of 
the  property.  It  would  seem  that  Mrs. 
Wooldridge  is  bound  by  this  judgment 
though  erroneous;  more  than  two  years  hav- 
ing elapsed  after  the  rendition  of  the  Judg- 
ment before  appeal  was  taken,  and  no  motion 
to  vacate  the  judgment  because  of  its  being 
rendered  before  the  action  regularly  stood  for 
trial  having  been  made,  under  section  519  of 
the  Civil  Code.  But  in  favor  of  the  infant 
appellants  the  judgment  must  be  reversed.  A 
number  of  other  errors  are  relied  on,  but  it 
seems  unnecessary  to  refer  to  them  here,  as 
the  trial  court  will  probably  direct  a  replead- 
er on  the  return  of  the  case.  After  the  land 
had  been  sold,  the  two  lien  claimants  becom- 
ing the  purchasers,  the  sale  confirmed,  and  a 
deed  ordered,  and  a  year  and  a  half  after  the 
judgment  an  order  was  made,  on  motion  of 
appellants,  on  notice  to  the  appellees,  setting 
aside  as  void  the  judgment  the  sale,  the  re- 
port of  sale,  the  order  confirming  it  the  order 
for  a  deed,  and  all  orders  and  judgments  in 
the  case  after  the  judgment  for  the  sale  of 
the  land.  About  five  months  later  that  order 
was  itself  set  aside  as  null  and  void,  upon 
motion  of  the  appellees.  The  judgment  of 
sale  is  reversed,  and  cause  remanded  for  fur- 
ther proceedings  consistent  herewith. 
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SANDERS'  ADM'B  et  al.  T.  BABBITT 
et  aU 

(Court  of  Appeals  of  Kentucky.  May  20,  1889.) 
wlllb  —  revocation  by  cutting  otp  slohatubb 
— Making  Additions  without 
Rb-bxbcotion. 
Where  the  names  of  the  testator  and  of 
the  subscribing  witnesses  to  a  will  were  cut 
therefrom  by  testator's  direction,  and  in  bis 
presence,  with  intention  to  revoke  the  will, 
there  was  a  reTOcatlon,  under  Ky.  St.  (  4833, 
providing  that  a  will  may  be  revoked  by  de- 
stroying the  signature  thereto  "wijh  intent  to 
revoke  ;  and,  as  the  will  was  not  re-executed 
as  required  by  the  statute  after  certain  addi- 
tions were  made  thereto,  neither  the  original 
nor  the  new  will  is  valid. 
Paynter,  J.,  dissenting. 

Appeal  from  circuit  court,  Bullitt  county. 

"To  be  officially  reported." 

Contest  by  Mary  J.  Babbitt  and  others  of  a 
paper  offered  for  probate  as  the  will  of  G.  N. 
Sanders.  Judgment  for  contestants,  and  the 
propounders  appeal.  Affirmed. 

J.  W.  Croan,  J.  F.  Combs,  and  Fairleigh  & 
Straus,  for  appellants.  Cnas.  Carroll,  for  ap- 
pellees. 

BURNAM,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Bullitt  circuit  court  refusing 
to  probate  a  certain  paper  as  the  last  will 
of  G.  N.  Sanders.  The  facts  In  reference  to 
the  execution  of  the  paper  are  as  follows: 
In  December,  1892,  decedent,  G.  N.  Sanders, 
had  one  of  his  neighbors,  Mr.  Gilmore,  write 
his  will  at  his  dictation,  which  Sanders  sub- 
sequently signed  In  the  presence  of  S.  D. 
Brooks  and  Wilson  Summers,  who  attested 
same  at  his  Instance  and  request;  and  this 
will  was  delivered  by  Sanders  to  Summers,  to 
be  kept  until  his  (Sanders')  death.  Some  two 
years  later,  Sanders  took  the  will  out  of  the 
possession  of  Summers,  saying  that  he  wish- 
ed to  make  some  changes  in  it.  Shortly  aft- 
erwards he  again  sent  for  Gilmore,  and  no- 
tified him  of  his  purpose  to  change  his  will; 
and,  after  some  talk  as  to  the  best  way  to  do 
It,  Sanders  directed  Gilmore  to  cut  his  name 
and  that  of  the  subscribing  witnesses  from 
the  paper,  leaving  the  will  above  It  unchan- 
ged; and  then  Gilmore,  In  the  presence  of 
Sanders,  and  by  his  direction,  made  several 
additional  bequests  to  certain  of  bis  children, 
and  the  paper  was  then  delivered  to  Sanders, 
who  said  that  he  would  have  It  attested. 
After  the  death  of  Sanders,  which  occurred 
within  less  than  a  year  from  this  time,  this 
will  was  found  among  his  papers,  signed  In 
his  proper  handwriting,  but  not  attested;  and, 
in  addition  to  the  additions  made  to  the  win 
by  Gilmore,  the  fourth  clause  had  been  chan- 
ged by  erasing  so  much  of  same  as  devised 
$300  in  cash  to  bis  daughter  Mrs.  Roy,  and 
deceased,  in  explaining  the  reason  for  this 
change,  m  his  own  handwriting  interlined 
the  will,  adding  these  words:    "The  reason 


i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


that  I  cross  out  the  above  is  that  Theresa 
Roy  has  but  one  child,  and  he  Is  a  young 
man  with  a  complete  education,  and  Steve 
Sanders  has  three  boys;  and  I  gave  Theresa 
Roy  |500  In  cash,  and  nine  acres  of  land, 
which  she  sold  for  $300  cash,  and  for  which 
I  paid  $712  for  the  same  land."  He  never 
called  upon  his  neighbors  to  attest  the  will 
after  the  addition  had  been  put  to  it,  and, 
upon  the  offer  to  probate  it  the  court  reject- 
ed the  will  on  the  ground  that  the  cutting  of 
the  name  of  testator  and  the  subscribing  wit- 
nesses therefrom  by  testator's  direction,  and 
in  his  presence,  was  a  revocation  thereof; 
and,  the  paper  never  having  thereafter  been 
re-executed  as  required  by  law,  it  was  ad- 
judged that  it  was  not  entitled  to  be  probated 
as  the  last  will  of  decedent  We  are  asked, 
upon  this  appeal,  to  probate  that  part  of  the 
will  which  remained  after  the  signatures  of 
testator  and  the  attesting  witnesses  were 
cut  off,  upon  the  ground  that  the  cutting  of 
the  signatures  from  the  will  by  direction  of 
testator  was  not  done  with  the  intent  to  re- 
voke the  will,  and  that  the  addition  should 
only  be  treated  as  a  codicil. 

Section  4833  of  the  Kentucky  Statutes  pro- 
vides that:  "No  will,  or  codicil,  or  any  part 
thereof,  shall  be  revoked  unless  under  the 
preceding  section,  or  by  a  subsequent  will  or 
codicil,  or  by  some  writing  declaring  an  in- 
tention to  revoke  the  same  and  executed  in 
the  manner  in  which  a  will  is  required  to  be 
executed,  or  by  the  testator,  or  some -person 
in  his  presence,  and  by  his  direction,  cutting, 
tearing,  obliterating,  canceling  or  destroying 
the  same,  or  the  signature  thereto,  with  the 
Intent  to  revoke."  This  provision  of  our 
statute  Is  a  substantial  re-enactment  of  the 
English  statute  of  frauds  (St  29  Car.  II.  c.  3, 
i  6),  and  of  the  wills  act  of  Victoria  (St  1 
Vict  a  26,  f  20);  and  in  construing  the  latter 
in  the  case  of  Clarke  v.  Scripps,  2  Rob.  Bee. 
667,  the  court  said:  "It  Is  to  be  observed  that 
the  'burning,  tearing  or  otherwise  destroying' 
the  instrument  must  be  done  with  the  inten- 
tion to-  revoke.  It  Is  not  the  mere  manual  op- 
eration of  tearing  the  Instrument  or  the  act 
of  throwing  it  in  the  fire,  or  of  destroying  It 
by  other  means,  which  will  satisfy  the  requi- 
sites of  the  law.  The  act  must  be  accompa- 
nied with  the  inteJtion  of  revoking.  There 
must  be  the  animus  as  well  as  the  act  Both 
must  concur  In  order  to  constitute  a  legal  rev- 
ocation." And  In  Giles  v.  Warren,  L.  R.  2 
Prob.  &  Dlv.  401,  a  testator,  under  the  false 
impression  that  his  will  was  Invalid,  tore  it. 
ap.  Immediately  afterwards,  on  reconsidera- 
tion he  collected  the  pieces,  and  placed  them 
together  among  his  papers  of  Importance,  and 
preserved  them  until  his  death.  It  was  held 
that  as  the  act  was  done  when  not  accompa- 
nied by  an  Intention  to  revoke  a  valid  will,  it 
was  ineffectual;  and  the  will  was  admitted 
to  probate.  Lord  Penzance  said:  "The  fact 
that  a  testator  tears  or  destroys  his  will  is 
not  Itself  sufficient  to  revoke  one  properly 
executed;  that  is  to  say,  the  bare  fact  If, 
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tor  instance,  he  tears  It,  Imagining  it  to  be 
some  other  document,  there  would  be  no  rev- 
ocation, for  there  would  be  no  Intention  of 
revocation.  He  must  intend  by  the  act  to  re- 
voke something  that  he  had  previously  done. 
There  can  be  no  intention  to  revoke  a  will, 
if  a  person  destroys  the  paper  under  the  idea, 
whether  right  or  wrong,  that  it  is  not  a  valid 
will.  Revocation  Is  a  term  applicable  to  the 
case  of  a  person  canceling  or  destroying  a 
document  which  he  had  before  legally  made. 
He  does  not  revoke  it  if  he  does  not  treat  it 
as  being  valid  at  the  time  when  he  sets  about 
to  destroy  it.  According  to  the  evidence,  the 
testator,  in  consequence  of  some  conversa- 
tion he  had,  was  under  the  impression  that  he 
had  made  no  valid  will,  and,  as  being  useless, 
he  tore  the  document  up  and  threw  It  on 
the  fire.  That  Is  no  revocation."  In  the  case 
of  Doe  v.  Harris,  6  Adol.  &  E.  209,  It  was 
said:  "There  can  be  no  doubt  that,  if  the 
name  of  the  testator  had  been  burnt  or  torn 
out,,  the  revocation  would  have  been  as  com- 
plete as  if  the  will  had  been  torn  In  twenty 
pieces.  If  this  were  not  the  case,  it  would 
lead  to  many  absurd  consequences."  Sir  H. 
Jenner,  in  Hobbs  v.  Knight,  1  Curt.  Ecc.  779, 
said:  "The  question  then  comes  to  this: 
Whether  this  be  or  be  not  a  destruction  of 
the  will.  I  consider  the  name  of  the  testator 
to  be  essential  to  the  existence  of  a  will,  and 
that,  If  that  name  be  removed,  the  essential 
part  of  the  will  Is  removed,  and  the  will  de- 
stroyed." In  Semmes  v.  Semmes,  7  Har.  & 
J.  388,  it  was  held  that:  "A  will  deliberately 
canceled  without  accident  or  mistake  is  re- 
voked, though  the  testator  afterwards  intend- 
ed to  make  a  new  will,  but  omits  to  do  so." 
In  Youse  v.  Forman,  5  Bush,  337,  It  Is  said: 
"If  the  testator  cut  or  tore  off  the  signature 
to  this  paper  [his  will],  the  law  presumes  it 
to  have  been  done  with  the  intent  to  re- 
voke, but  this  intent  may  be  fortified  or  re- 
butted by  extrinsic  evidence." 

It  is  apparent  that  the  controlling  fact  to 
be  ascertained  In  passing  upon  the  question 
of  revocation  is,  what  was  the  Intention  of 
deceased  in  having  the  signatures  of  himself 
and  the  attesting  witnesses  clipped  from  the 
paper?  The  signature  is  certainly  an  essen- 
tial part  of  the  will.  Without  it  there  can  be. 
no  will,  and,  if  It  was  thf  purpose  of  deceas- 
ed to  revoke  his  will,  no  more  effectual  means 
of  doing  so  could  have  been  resorted  to,  short 
of  the  total  destruction  of  the  paper.  The 
eridence  of  such  intention  is  fortified  by  the 
fact  that,  In  addition  to  cutting  off  the  sig- 
natures, he  made  a  number  of  important  and 
material  changes  in  the  disposition  of  his 
property,  both  by  adding  other  clauses,  and 
by  erasing  provisions  previously  inserted.  It 
Is  certain  that  the  paper  sought  to  be  pro- 
bated is  essentially  different  from  that  from 
which  the  signatures  were  clipped,  and  this 
Is  in  itself  persuasive  of  the  intention  of  de- 
ceased to  revoke  the  other;  and  that  he 
thought  the  old  will  was  revoked  is  conclu- 
sively shown  by  the  fact  that  he  informed 


the  draftsman,  after  the  additions  had  been 
made,  that  he  would  have  the  new  document 
properly  attested  when  the  witnesses  came 
out.  After  a  careful  consideration  of  all  the 
facts  and  circumstances  connected  with  the 
mutilation  of  the  old  will,  we  are  of  opinion 
that  it  was  done  by  deceased  with  the  inten- 
tion of  revoking  it,  and,  as  the  new  will  has 
never  been  revived  by  a  re-execution  thereof 
as  provided  by  law,  It  was  properly  rejected 
as  the  last  will  and  testament  of  decedent- 
For  the  reasons  indicated,  the  Judgment  is 
affirmed.  • 

DD  RELLE,  J.,  not  sitting.  PAYNTER,  J., 
dissents. 


LOUISVILLE  &  N.  R,  CO.  T.  COMMON- 
WEALTH.! 
(Court  of  Appeals  of  Kentucky.  May  20, 1809.)  * 

Carriers — Inequality  of  Rates — Long  and  Shobt 
Hacl — Competition — Due  Process  of  Law. 

1.  Under  Const.  §  218,  providing  that  it  shall 
be  unlawful  for  any  common  carrier  to  charge 
any  greater  compensation  in  the  aggregate  for 
the  transportation  "of  property  of  like  kind,  un- 
der substantially  similar  circumstances  and  con- 
ditions, for  a  shorter  than  for  a  longer  distance 
over  the  same  line.  In  the  same  direction,  the 
shorter  being  included  within  the  longer  dis- 
tance," the  fact  that  competition  exists  at  the 
longer,  and  not  at  the  shorter;  distance  point, 
does  not  constitute  such  a  dissimilarity  of  con- 
ditions as  will  authorize  the  carrier  to  charge 
more  for  the  short  than  for  the  long  haul. 

2.  As  the  railroad  commission  is  empowered 
to  grant  relief  from  the  operation  of  that  sec- 
tion in  special  cases,  it  is  not  to  be  presumed 
that  it  will  refuse  to  do  so  where  its  refusal 
would  result  in  arbitrarily  depriving  the  car- 
rier of  the  right  to  engage  in  competitive  traf- 
fic, and  therefore  the  provision  does  not  deprive 
common  carriers  of  their  property  without  due 
process  of  law. 

Appeal  from  circuit  court,  Marion  county. 

"To  be  officially  reported." 

The  Louisville  &  Nashville  Railroad  Com- 
pany was  convicted  of  the  offense  of  charging 
more  for  a  short  than  for  a  long  haul,  and 
It  appeals.  Affirmed. 

Wm.  Lindsay,  H.  W.  Bruce,  Walker  D. 
Hines,  Edward  W.  Hines,  W.  C.  McChord,  W. 
J.  Lisle,  and  John  McChord,  for  appellant 
H.  W.  Rives,  W.  S.  Taylor,  and  M.  H.  Thatch- 
er, for  the  Commonwealth. 

HOBSOX,  J.  Section  218  of  the  constitu- 
tion is  as  follows:  "It  shall  be  unlawful  for 
any  person  or  corporation  owning  or  operat- 
ing a  railroad  in  this  state,  or  any  common 
carrier,  to  charge  or  receive  any  greater  com- 
pensation In  the  aggregate  for  the  transpor- 
tation of  passengers  or  of  property  of  like 
kind,  under  substantially  similar  circumstan- 
ces and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the 
same  direction,  the  shorter  being  Included 
within  the  longer  distance;  but  this  shall 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
*  For  dissenting  opinion,  see  51  S.  W.  1012. 
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not  be  construed  as  authorizing  any  common 
carrier,  or  person,  or  corporation  owning  or 
operating  a  railroad  In  this  state  to  receive 
as  great  compensation  for  a  shorter  as  for  a 
longer  distance:  provided,  that  upon  applica- 
tion to  the  railroad  commission  such  common 
carrier,  or  person  or  corporation  owning  or 
operating  a  railroad  In  this  state,  be  author- 
ised to  charge  less  for  longer  than  for  shorter 
distances,  for  the  transportation  of  passen- 
gers or  property;  and  the  commission  may, 
from  time  to  time,  prescribe  the  extent  to 
which  such  common  carrier,  or  person,  or  cor- 
poration, owning  or  operating  a  railroad  in 
this  state  may  be  relieved  from  the  operation 
of  this  section."  To  carry  the  above  Into 
effect,  the  general  assembly  enacted  the  fol- 
lowing statute:  "If  any  person  owning  or  op- 
erating a  railroad  in  this  state,  or  any  com- 
mon carrier,  shall  charge  or  receive  any  great- 
er compensation  in  the  aggregate  for  the 
transportation  of  passengers  or  property  of 
like  kind,  under  substantially  similar  circum- 
stances and  conditions,  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  being  Included 
within  the  longer  distance,  such  person  shall, 
for  each  offense,  be  guilty  of  a  misdemeanor, 
and  fined  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  to  be  recov- 
ered by  Indictment  In  the  Franklin  circuit 
court,  or  the  circuit  of  any  county  into  or 
through  which  the  railroad  or  common  car- 
rier, so  violating,  runs  or  carries  on  its  busi- 
ness. Upon  complaint  made  to  the  railroad 
commission  that  any  railroad  or  common  car- 
rier has  violated  the  provisions  of  this  sec- 
tion, it  shall  be  the  duty  of  the  commission 
to  Investigate  the  grounds  of  complaint,  and, 
If,  after  such  Investigation,  the  commission 
deems  it  proper  to  exonerate  the  railroad  or 
common  carrier  from  the  operation  of  the  pro- 
visions of  this  section,  an  order  to  that  effect 
shall  be  made  by  the  commission,  and  a  copy 
thereof  delivered  to  the  complainant  and  the 
railroad  or  common  carrier,  and  the  same 
shall  be  published  as  a  part  of  the  report  of 
the  commission;  and  after  such  order,  the 
railroad  or  common  carrier  shall  not  be  prose- 
cuted or  fined  on  account  of  the  complaint 
made.  If  the  commission,  after  investigation, 
falls  to  exonerate  the  railroad  or .  common 
carrier  from  the  operation  of  the  provisions 
of  this  section,  an  'order  in  writing  to  that 
effect  shall  be  made  by  the  commission,  and 
a  copy  thereof  delivered  to  the  complainant 
and  the  railroad  or  common  carrier,  and  the 
same  shall  be  published  as  a  part  of  the  re- 
port of  the  commission;  and  after  such  order 
it  shall  be  the  duty  of  the  commission  to  fur- 
nish a  statement  of  the  facts,  together  with 
a  copy  of  its  order,  to  the  grand  jury  of  any 
county,  the  circuit  court  of  which  has  Juris- 
diction, In  order  that  the  railroad  or  common 
carrier  may  be  indicted  for  the  offense;  and 
the  commission  shall  use  proper  efforts  to 
see  that  such  company  or  common  carrier  is 
indicted  and  prosecuted."  Ky.  St  I  820.  Ap- 


pellant transported  coal  from  Altamont  to 
Louisville  at  $1  per  ton,  and  to  Elizabethtown 
at  $1.30  per  ton,  while  It  charged  $1.55  per 
ton  from  Altamont  to  Lebanon,  an  intermedi- 
ate station  on  its  line  of  road.  Complaint 
being  made  to  the  railroad  commission,  it  in- 
vestigated the  matter,  and  made  an  order  in 
writing,  declining  to  exonerate  appellant  from 
the  operation  of  the  provisions  of  the  section 
above  quoted;  and  thereafter,  at  the  sugges- 
tion of  the  commission,  appellant  was  indict- 
ed in  the  Marlon  circuit  court,  as  provided  In 
the  statute.  The  case  was  tried,  and,  appel- 
lant having  been  adjudged  guilty,  It  prose- 
cutes this  appeal  to  reverse  the  judgment  im- 
posing a  fine  upon  it  of  $300. 

Appellant  justified  the  difference  of  the 
rate  on  the  ground  that  at  Louisville  the  coal 
hauled  from  Altamont  came  in  competition 
with  the  coal  brought  down  the  Ohio  river 
on  boats,  and  that  at  Elizabethtown  it  came 
in  competition  with  the  Western  Kentucky 
coal  brought  there  by  the  Illinois  Central 
Railroad.  It  Insists  that  these  rates  could  be 
made  no  higher  on  account  of  this  competi- 
tion, and  that  the  rates  to  noncompetitive 
points  like  Lebanon  were  reasonable,  and 
were  unaffected  by  the  reductions  referred  to 
which  were  necessary  for  the  coal  to  be  han- 
dled In  those  markets  at  all.  The  evidence 
offered  by  it  to  sustain  this  contention  was 
excluded  by  the  court  below  on  the  trial  on 
the  ground  that  competition  is  not  one  of  the 
circumstances  or  conditions  exempting  'the 
railroad  from  the  operation  of  the  section  of 
the  constitution  above  quoted.  It  is  earnestly 
argued  for  appellant  that  the  transportation 
is  not  under  substantially  similar  circumstan- 
ces and  conditions  when  competition  exists 
at  one  point  and  not  at  another,  and  we  are 
referred  to  numerous  decisions  of  the  federal 
courts  so  holding.  On  the  other  hand.  It  Is 
contended  for  the  state  that  to  adopt  this 
construction  is  to  emasculate  the  section,  and 
deprive  it  of  all  practical  operation  and  effect. 
The  precise  question  thus  presented  was  de- 
termined by  this  court  In  the  case  of  Louis- 
ville &  N.  B.  Co.  v.  Com.,  46  S.  W.  707,  47  S. 
W.  210, 598.  where  the  construction  of  the  sec-' 
tion  adopted  by  appellee  was  sustained.  We 
are  urged  to  overrule  that  case;  but  it  was 
fully  considered,  and  then  reconsidered  by 
the  whole  court,  and  we  are  disinclined,  with 
substantially  no  new  light  upon  the  question, 
to  set  aside  the  conclusion  of  the  court  reach- 
ed then  after  so  mature  deliberation.  It  Is 
insisted  for  appellant  that  this  construction 
of  the  section  makes  it  an  arbitrary  interfer- 
ence with  the  right  of  appellant  to  engage  in 
competitive  traffic,  depriving  It  of  Its  prop- 
erty without  due  process  of  law,  denying  it 
the  equal  protection  of  the  law,  Impairing  the 
obligation  of  Its  charter  contract,  and  unlaw- 
fully interfering  with  interstate  commerce. 
All  of  these  objections  may  be  considered  to- 
gether. 

A  railroad  is  only  an  Improved  modern 
highway.  It  must,  of  necessity,  be  subject  to 
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public  control,  like  its  predecessor,  the  turn- 
pike; for  the  Industry  and  commerce  of  the 
country  are  dependent  upon  It  To  hold  that 
only  railroad  men  understand  rates,  or  that 
they  shall  be  allowed  alone  to  fix  the  rates, 
and  that  no  tribunal  can  review  their  deci- 
sion as  to  what  rates  are  reasonable,  Is  to 
put  in  their  hands  a  power  dangerous  to  the 
welfare  of  the  community,  and  utterly  out  of 
keeping  with  the  doctrine  that  they  are  pub- 
lic agencies,  and  so  have  the  right  to  appro- 
priate to  their  use  the  property  of  the"  citizen 
against  his  consent  upon  making  him  Just 
compensation.  It  has  been  notorious  that  the 
railroad  managers  have,  by  discrimination  In 
favor  of  certain  shippers  or  a  given  locality, 
brought  ruin  to  others.  It  was  the  aim  of 
the  constitution  to  require  the  railroads  In  the 
state  to  treat  all  localities  fairly  and  with 
equality;  but,  as  differences  of  conditions 
ever  varying  would  constantly  arise,  it  pre- 
scribed no  fixed  rule,  -but  created  a  tribunal 
to  act  as  umpire  between  the  railroads  and 
the  people,  and  decide  when  and  to  what  ex- 
tent a  greater  charge  might  be  made  for  a 
short  than  for  a  long  haul,  under  like  circum- 
stances and  conditions,  with  full  power  In 
special  cases  "from  time  to  time  [to]  prescribe 
the  extent  to  which  such  common  carrier,  or 
person,  or  corporation  owning  or  operating  a 
railroad  in  this  state  may  be  relieved  from 
the  operations  of  this  section."  It  Is  not  con- 
fined In  its  power  to  each  shipment  as  It  may 
be  made,  but  may  prescribe,  from  time  to 
time,  a  suspension  of  the  section  on  freight 
of  a  given  character  between  given  points,  as 
the  public  interest  and  the  ends  of  Justice 
may.  require.  We  are  unable  to  see  that  as 
yet  any  right  of  appellant  has  been  invaded, 
or  that  it  has  any  Just  cause  of  complaint  If 
It  be  true  that  the  public  interests  require 
the  discrimination  in  rates  shown  In  this 
case,  and  that  no  injustice  has  really  been 
done,  it  may  be  that  upon  presentation  of  the 
facts  to  the  railroad  commission  it  would 
allow  the  rates  to  stand,  and  make  an  order 
exonerating  appellant  from  the  operation  of 
the  section.  It  does  not  appear  that  appel- 
lant has  presented  its  case  to  the  railroad 
commission,  and  we  infer  that  it  has  not  done 
so  from  the  fact  that  this  case  seems  to  have 
been  specially  prepared  to  present  these  ques- 
tions here,  and  there  Is  no  reference  to  a 
similar  effort  before  the  railroad  commission. 
Although  the  commission  refused  to  exon- 
erate appellant  on  the  evidence  it  had  be- 
fore it,  it  does  not  follow  that  it  would  still 
refuse  to  do  so  if  proper  evidence  was  offered. 
It  represents  the  whole  state,  including  the 
railroad  and  Its  stockholders  as  well  as  other 
people,  and  has  always  shown  a  laudable  zeal 
for  the  interest  of  the  entire  state.  The  pow- 
er to  determine  this  matter  must  be  vested 
somewhere,  and,  the  constitution  having  cre- 
ated a  special  tribunal  for  this  purpose,  we 
cannot  see  that  Its  provisions  are  subject  to 
any  of  the  objections  raised  by  appellant.  If 
the  railroad  companies  axe  not  to  be  allowed 


to  have  exclusive  control  over  the  rates  for 
the  long  and  short  haul,  and  the  sole  right  to 
determine  when  competition  exists,  and  to 
what  extent  special  rates,  for  this  reason, 
may  be  given,  we  do  not  see  any  more  Just 
arrangement  that  can  be  made  than  the  se- 
lection of  an  Impartial  tribunal  to  hear  and 
determine  the  matter.  Since  Adam's  first- 
born dyed  his  hands  in  his  brother's  blood, 
self-interests  have  warped  and  controlled  hu- 
man Judgment  However  honest  and  faith- 
ful railroad  managers  may  be,  they  neces- 
sarily look  first  to  the  interests  of  those  they 
serve;  and  no  principle  of  constitutional  law 
is  violated  when  the  state,  which  has  created 
these  agencies  for  the  public  service,  creates 
an  impartial  tribunal  to  prevent  their  great 
powers  from  being  used  to  build  up  certain 
favored  ones  at  the  expense  of  others. 

Counsel  for  appellant  in  effect  concede  in 
their  brief  that  the  state  may  prevent  unjust 
discrimination,  and  that  if  appellant's  rates 
are  Judicially  determined  not  to  be  reason- 
able, It  may  then  be  punished.  Their  argu- 
ment in  effect  is  that  appellant  may  be  pun- 
ished under  the  section  of  the  constitution, 
although  its  rates  are  reasonable,  and  the  dis- 
crimination Is  made  necessary  by  competition 
In  trade  over  which  it  has  no  control.  This 
assumes  that  the  railroad  commission  will  al- 
low the  interests  of  the  state  .to  suffer  from 
an  unjust  rule,  or  that  it  will  do  Injustice  to 
appellee.  We  cannot  see  that  a  jury  is  bet- 
ter qualified  to  pass  on  the  reasonableness 
of  a  rate  than  a  skilled  commission,  nor  Is 
it  by  any  means  sure  that  a  trial  by  jury 
would  be,  in  practice,  any  more  satisfactory 
to  appellee.  It  Is  true,  the  commission  may 
make  mistakes;  but  we  see  no  reason  for  the 
apprehension  that  an  impartial  tribunal  will 
err  more  to  the  prejudice  of  one  of  the  par- 
ties-to  a  controversy  than  that  party  might 
himself  to  the  prejudice  of  the  other,  If  the 
solution  of  the  question  were  left  to  him 
alone.  It  may  be  the  commission,  on  the 
complaint  referred  to,  from  the  evidence  be- 
fore it  concluded  that  the  rate  to  Louisville 
was  as  large  as  It  should  be  to  afford  a  fair 
compensation  for  the  haul  to  Lebanon,  or  that 
the  competition  with  another  railroad  In  the 
state  did  not  Justify  the  discrimination  in 
favor  of  Elizabethtown.  If  It  erred  in  any  of 
Its  conclusions,  it  has  power,  from  time  to 
time,  on  further  evidence;  and  a  fuller  hear- 
ing,, to  make  such  orders  as  the  ends  of  Jus- 
tice may  require;  and,  If  the  state  may  con- 
trol the  matter  at  all,  we  cannot  see  that  the 
plan  proposed  is  unfair,  or  In  excess  of  the 
rightful  police  power  of  the  state. 

It  is  urged  that  this  construction  of  the 
constitution  will  allow  coal  and  other  freights 
from  without  the  state  to  be  shipped  cheaper 
than  they  can  be  hauled  to  the  same  point  If 
shipped  within  the  state,  as  under  the  inter- 
state commerce  act  competition  Is  held  to  ex- 
clude the  carrier  from  the  long  and  short  haul 
clause.  The  constitutional  convention  no 
doubt  had  just  such  considerations  In  mind 
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when  it  gave  the  railroad  commission  the 
plenary  powers  conferred  on  It  as  above  ex- 
plained. It  Is  the  duty,  and  no  doubt  will  be 
the  pleasure,  of  the  railroad  commission  to  so 
regulate  the  matter  that  no  injustice  shall  be 
done  any  industry  in  this  state,  and  the  true 
interests  of  the  commonwealth  as  a  whole 
shall  be  promoted.  The  Interstate  commerce 
act,  under  the  construction  that  has  been 
given  It,  has  proved  a  sore  disappointment  to 
many  of  its  friends.  The  subject  Is  new. 
That  act  was  an  experiment.  The  provision 
of  our  constitution  Is  an  experiment  in  an- 
other direction.  The  subject  is  one  of  great 
difficulty,  and,  if  experience  does  not  And  our 
provision  to  bring  just  results,  It  may  lead  to 
that  system  which  will  do  justice  to  all,  and 
bring  these  Intricate  questions  to  a  just  and 
fair  settlement.  Judgment  affirmed. 

DD  BELLE  and  BURNAM,  JJ.,  dissent 


LOUISVILLE  &  N.  R.  CO.  v.  COMMON- 
WEALTH.! 
(Court  of  Appeals  of  Kentucky.  May  20,  1899.) 

Criminal  Law— Right  to  Require  Accused  to 
Produce  Papers  as  Evtdekce — Harmlsss  Er- 
ror—Report or  Railroad  Commission  as  Evi- 
dence. 

1.  The  tariff  sheet  posted  at  a  railroad  sta- 
tion as  required  by  law  is  not  a  private  paper, 
and  its  production  by  an  agent  of  the  company 
may  therefore  be  compelled  upon  the  trial  of  a 
criminal  prosecution  against  the  company. 

2.  It  was  harmless  error  to  require  defendant 
to  produce  evidence  against  Itself  where  the  of- 
fense was  otherwise  made  out 

3.  On  the  trial  of  a  prosecution  against  a  rail- 
road company  for  charging  more  for  a  short 
than  for  a  long  haul,  the  report  of  the  railroad 
commission  that  defendant  bad  been  repeatedly 
guilty  of  the  offense  was  admissible  as  evidence. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  officially  reported." 

The  Louisville  &  Nashville  Railroad  Com- 
pany was  convicted  of  the  offense  of  charging 
more  for  a  short  than  for  a  long  haul,  and  it 
appeals.  Affirmed. 

W.  C.  McChord,  Walker  D.  Hlnes,  W.  J. 
Lisle,  John  McChord,' and  Edward  W.  Hlnes, 
for  appellant.  W.  S.  Taylor  and  H.  W.  Rives, 
for  the  Commonwealth. 

HOBSON,  J.  This  case  is  essentially  sim- 
ilar in  its  facts  to  the  cause  of  Louisville  & 
N.  R.  Co.  v.  Com.  (this  day  decided),  51  S. 
W.  1<M.  One  question,  however,  is  made  here 
that  was  not  made  there.  The  court  required 
H.  E.  Hubbard,  an  agent  of  the  appellant,  un- 
der subpoena  duces  tecum  to  appear  at  the 
trial,  and  bring  with  him  certain  books  and 
papers  of  appellant,  in  his  possession  as  its 
agent,  and  then  required  him  to  testify  in  ef- 
fect from  these  documents,  over  appellant's 
objection.  Appellant  complains  of  this  as  un- 
warranted, and  In  violation  of  its  rights  under 
the  constitution  not  to  bear  evidence  against 
itself,  and  to  hold  its  papers  free  from  search 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


or  seizure.  This  is  a  very  interesting  ques- 
tion, but  Its  decision  is  not  necessary  to  the 
determination  of  this  case.  The  tariff  sheet 
which  the  agent  produced  was  required  by 
law  to  be  publicly  posted  at  the  station,  and 
was  In  fact  so  posted.  This  was  not  a  pri- 
vate paper,  and  the  court  might  properly  com- 
pel its  production  on  the  trial.  The  tariff 
sheet,  with  the  other  evidence  heard,  made 
out  the  appellee's  case.  The  substance  of  the 
charge  in  the  indictment  was  proved  without 
reference  to  the  other  papers  to  the  production 
of  which  objection  was  made,  and,  as  the  jury 
could  not  have  been  misled  by  them,  no  sub- 
stantial right  of  the  appellant  was  prejudiced. 
The  commonwealth  is  only  required  to  prove 
the  charge  substantially  as  laid.  This  was 
done.  There  was  no  error  in  allowing  the  or- 
der of  the  railroad  commission  to  be  read. 
This  has,  in  effect  been  determined  by  this 
court  in  the  preceding  cases.  Judgment  af- 
firmed. 


SKINNER  v.  LYNN.i 
(Court  of  Appeals  of  Kentucky.  May  18,  1899.) 
Husband  ahd  Wifh — Liability  or  Wira  as  Sure- 
ty—Parol  Testimony  to  Show  Suretyship. 
Though  a  note  purports  to  be  the  joint  obli- 
gation of  husband  and  wife,  the  wife  may  show 
that  she  is  a  surety  merely,  and  thus  avoid  lia- 
bility thereon;  a  married  woman  not  being  per- 
sonally liable  as  surety,  under  the  act  of  March 
15,  1894, 

Appeal  from  circuit  court,  Cumberland  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Mary  Lynn  against  Mary  S.  Skin- 
ner and  husband  on  a  promissory  note.  Judg- 
ment for  plaintiff,  and  defendant  Mary  S. 
Skinner  appeals.  Reversed. 

Sandidge  &  Sandldge  and  T."  L.  Edelen,  for 
appellant.   Allen  &  Ewing,  for  appellee. 

BTJRNAM,  J.  This  suit  was  Instituted  by 
appellee  upon  a  note  which  reads  as  follows: 
"$192.07.  One  day  after  date  we  or  either 
of  us  promise  to  pay  Mary  Lynn  the  sum  of 
one  hundred  ninety-two.  and  °Vioo  dollars, 
for  value  received.  This  September  30,  1895. 
James  Skinner.  Mary  .S.  Skinner."  It  is  al- 
leged that  Mary  S.  Skinner  is  the  wife  of  her 
co-defendant,  and  that  she  had  been  adjudged 
by  this  court  (Cumberland  circuit)  a  feme  sole. 
The  defendant,  by  way  of  answer,  denied  that 
she  had  been  adjudged  by  the  Cumberland 
circuit  court  a  feme  sole,  and  admitted  the  ex- 
ecution of  the  note  sued  on,  but  said,  by  way 
of  defense,  that  she  was  at  the  time  of  its 
execution,  and  was  at  the  date  of  the  filing 
of  this  answer,  a  married  woman,  the  wife 
of  her  co-defendant,  James  Skinner;  that  she 
signed  and  delivered  said  note  as  surety  of 
her  co-defendant,  and  not  as  principal;  that 
no  consideration  passed  to  her  for  Its  execu- 
tion or  delivery;  and  she  relied  upon  these 
facts  and  her  coverture  as  a  bar  to  any  re- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  'state  reporter. 
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eovery  against  her.  To  this  answer  of  de- 
fendant a  general  demurrer  was  sustained,  and 
personal  Judgment  rendered  for  the  amount  of 
the  obligation  sued  for. 

It  is  Insisted  by  counsel  for  appellee  tbat 
under  the  act  of  March  15,  1884,  known  as 
the  "Married  Woman's  Act,"  appellant  is  giv- 
en the  power  to  make  contracts,  sue  and  be 
sued,  as  a  single  woman;  and  that,  as  the 
note  sued  on  purports  to  be  the  Joint  and  sev- 
eral obligation  of  appellant  and  her  husband, 
she  cannot  escape  liability  thereon  unless  she 
shall  allege  and  prove  that  the  debt  for  which 
the  note  was  signed  and  delivered  was  not 
her  debt;  that  she  signed  same  only  as  sure- 
ty for  her  husband,  and  tbat  the  payee  knew 
this  fact  at  the  time  of  its  acceptance;  that, 
as  the  answer  is  lacking  in  these  essential 
averments,  the  demurrer  was  properly  sus- 
tained; and  be  relies  in  support  of  bis  con- 
tention upon  the  case  of  Neel  v.  Harding,  2 
Mete.  (Ky.)  248.  We  hardly  think  that  this 
case  supports  the  contention  of  counsel,  but, 
If  we  are  wrong  in  this  view,  it  is  certainly 
in  conflict  with  numerous  adjudications  of 
this  court,  which  both  precede  and  succeed  It 
In  the  case  of  Emmons  v.  Overton,  18  B.  Mon. 
648,  the  same  distinguished  Judge  held:  "Pa- 
rol evidence  Is  admissible  to  show  who  is  prin- 
cipal and  who  was  surety  In  a  note  which  Is 
Joint  and  several  on  its  face;  that  no  state- 
ment or  recital  in  the  writing  is  contradicted 
by  showing  that  one  of  the  .obligors  Is  surety 
and  the  other  Is  principal;  that,  in  the  ab- 
sence of  all  testimony  on  the  subject,  the  law 
regards  them  as  equally  liable,  inasmuch  as 
the  writing  Itself  does  not  furnish  any 
grounds  for  discrimination;  that  If  this  legal 
construction  of  the  writing  should  be  permit- 
ted to  have  the  effect  contended  for,  the  stat- 
ute in  favor  of  sureties  would  become,  In  a 
great  measure,  a  dead  letter,  except  in  those 
cases  where  the  note  stated  on  its  face  who 
was  principal  and  who  surety."  And  in  the 
case  of  Lewis  v.  Harbin,  5  B.  Mon.  564,  it 
was  held  that  a  note  like  the  present  one  did 
not  create  an  estoppel,  but  that  the  fact  of 
suretyship  might  be  proved  by  parol  testi- 
mony. This  doctrine  waa  reaffirmed  in  the 
case  of  Bank  v.  Gaines,  87  Ky.  601,  9  S.  W. 
396,  in  which  it  was  expressly  decided  that, 
although  the  obligation  read,  "We  Jointly  and 
severally  promise,"  etc.,  any  one  of  the  obligors 
could  show  that  he  was  only  surety,  so  as  to 
be  protected  in  bis  rights  as  surety,  without 
alleging  and  proving  the  scienter  on  the  part 
of  the  obligee,  for  the  reason  that  such  forms 
of  expression  in  the  obligation  do  not  contra- 
dict the  idea  of  his  being  merely  surety,  nor 
fix  the  legal  status  of  the  obligor.  And  the 
same  statute  which  conferred  upon  married 
women  the  power  to  contract  as  single  wo- 
men expressly  provides  that  "no  part  of  her 
estate  shall  be  subjected  to  the  payment  of 
any  liability  upon  a  contract  made  after  her 
marriage  to  answer  for  the  debt,  default  or 
misdoing  of  another,  including  her  husband, 
unless  such  estate  shall  have  been  set  apart 


for  that  purpose 'by  deed  of  mortgage  or  other 
conveyance."  While  this  statute  clothes  mar- 
ried women  with  many  new  rights  and  liabil- 
ities not  theretofore  enjoyed  by  them,  it  was 
the  manifest  purpose  of  the  legislature  that 
they  should  not  contract  obligations  as  sure- 
ties for  their  husbands  or  other  persons,  so  as 
to  charge  their  estate,  unless  such  estate 
should  be  expressly  set  apart  for  that  purpose 
by  deed  of  mortgage  or  other  conveyance.  It 
seems  to  us  that  the  averment  of  suretyship  is 
sufficiently  recited.  Appellant  does  not  con- 
tent herself  with  merely  alleging  affirmative- 
ly that  she  signed  the  note  as  surety,  but  she 
goes  further,  and  says  that  no  consideration 
passed  to  her  for  its  execution  and  delivery. 
We  think  the  answer  sufficiently  sets  out  the 
defense  relied  upon,  and  that  the  court  erred 
in  sustaining  a  demurrer  thereto.  For  rea- 
sons indicated  the  judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 


ILLINOIS  CENT.  R.  CO.  v.  NALL.i 
(Court  of  Appeals  of  Kentucky.  May  25,  1899.) 

Nesligbncb  —  Failubb  to  Reply  to  PlSjl  or 
Contributory  Nbquobnoe. 
Where  there  was  no  reply  to  a  plea  of  con- 
tributory negligence,  the  court  should  have  sus- 
tained defendant's  motion  for  a  peremptory 
instruction. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Jefferson  Nail  against  the  Illi- 
nois Central  Railroad  Company  to  recover 
damages  for  personal  injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Plrtle  &  Trabue  and  James  Montgomery, 
for  appellant  J.  P.  O'Meara,  for  appellee. 

GUFFY,  J.  The  appellee  instituted  this 
action  against  the  appellant  to  recover  dam- 
ages for  an  injury  to  himself  and  to  his  wag- 
on, etc  It  is  alleged  in  the  petition  as  fol- 
lows: The  said  defendant,  by  Its  agents  and 
employes,  so  carelessly,- recklessly,  and  neg- 
ligently managed  and  operated  a  train  of  its 
cars,  and  engine  attached  thereto,  that  the 
same  ran  into  and  against  plaintiff,  Injuring 
and  bruising  him  about  the  face,  head,  limbs, 
and  stomach,  and  the  said  defendant  commit- 
ted said  Injuries  in  a  careless,  negligent  and 
violent  manner,  to  plaintiff's  damage  in  the 
sum  of  $1,000.  A  similar  averment  is  made 
In  charging  injury  to  plaintiff's  two  horses, 
plow,  and  wagon,  to  the  damage  of  (200, 
judgment  for  $1,200  being  prayed  for.  In  an 
amended  petition,  the  following  allegation  is 

made:    "He  says  that  on  the   day  of 

 .  1897,  the  defendant  did  by  its  agents, 

servants,  and  employes,  who  he  alleged  was 
running  and  operating  one  of  its  engines,  and 
cars  attached  thereto,  upon  its  said  track  In 
this  county,  with  willful  carelessness,  reck- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  stute  reporter. 
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lessness,  and  negligence,  ran  Its  said  engine 
and  train  of  can  into  and  against  and  strike 
this  plaintiff,  bruising  him  on  the  face,  head, 
and  limbs  and  stomach,  thereby  greatly  in- 
juring him,  both  mentally  and  physically,  to 
his  damage  In  the  sum  of  $1,000."  The  de- 
fendant demurred  to  the  petition  as  amend- 
ed, upon  the  grounds  that  it  did  not  state  a 
cause  of  action,  which  demurrer  was  over- 
ruled by  the  court  The  defendant's  answer 
is  a  traverse  of  all  the  allegations  as  to  the 
injury  to  the  plaintiff  or  his  property,  as 
well  as  a  traverse  of  all  negligence  and  care- 
lessness. A  Jury  trial  resulted  in  a  verdict 
and  Judgment  In  favor  of  plaintiff  for  his  per- 
sonal injuries  In  the  sum  of  9325,  and  the 
sum  of  $75  damages  to  his  personal  property, 
and,  appellants  motion  for  a  new  trial  hav- 
ing been  overruled,  it  prosecutes  this  appeal. 
The  appellant  also  filed  an  amended  answer, 
to  conform,  as  is  claimed,  to  the  proof  after 
the  introduction  of  the  testimony,  in  which  it 
pleaded  contributory  negligence.  The  grounds 
relied  on  for  a  new  trial  are,  in  substance, 
that  the  court  erred  as  to  the  admission  of 
testimony;  error  In  refusing  to  give  a  per- 
emptory instruction  at  the  close  of  plaintiff's 
testimony;  the  damages  are  excessive;  error 
of  the  court  in  refusing  to  give  Judgment  not- 
withstanding the  verdict;  error  of  the  court 
In  giving  Instructions  from  1  to  6,  and  in  re- 
fusing instructions  A,  B,  and  C;  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence; 
and  error  of  the  court  In  allowing  the  amend- 
ed petition  to  be  filed,  and  in  overruling  the 
demurrer  to  the  petition  as  amended. 

It  seems  to  us  that  the  instructions  given 
correctly  presented  the  law  applicable  to  the 
case  on  trial,  If  the  pleading  had  been  per- 
fected, and  that  no  error  occurred  as  to  the 
rejection  or  admission  of  testimony;  but  the 
court  permitted  an  amended  answer  to  be 
filed  pleading  contributory  negligence  upon 
the  part  of  the  plaintiff,  which  amended  an- 
swer does  not  appear  to  have  been  replied  to 
or  denied,  and,  according  to  former  decisions 
of  this  court,  a  reply  to  a  plea  of  contributory 
negligence  is  necessary.  It  therefore  follows 
that  the  court  should  have  sustained  the  mo- 
tion for  a  peremptory  instruction  under  the 
pleadings  as  then  made  up,  and  for  that  er- 
ror the  Judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


CRAFT  et  ai.  v.  ALLEN.i 

(Court  of  Appeals  of  Kentucky.  May  20,  1899.) 

Bills  of  Kxcsraoira — 8iootho  in  Vacation. 

A  bill  of  exceptions  which  has  been  signed 
in  vacation,  and  never  filed  in  open  court,  can- 
not be  considered,  though  signed  pursuant  to  an 
order  extending  the  time  for  filing  to  a  day  in 
vacation. 

Appeal  from  circuit  court,  Breathitt  county. 
"Not  to  be  officially  reported." 

1  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


Action  by  W.  S.  Allen  against  Preston  Craft 
and  others  to  recover  damages  for  trespass  on 
land,  and  to  enjoin  defendants  from  cutting: 
timber.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

W.  W.  Vaughn,  J.  J.  C.  Bach,  and  W.  SY 
Pryor,  for  appellants.  J.  B.  Marcum,  for  ap- 
pellee. 

PAYNTER,  J.  On  June  24,  1897,  the- 
grounds  for  a  new  trial  were  overruled,  and 
the  appellants  were  given  60  days  to  prepare 
and  file  their  bill  of  exceptions.  The  time  in 
which  they  were  authorized  to  prepare  an* 
have  signed  the  bill  of  exceptions  was  during 
vacation,  and  the  Judge  who  tried  the  case  did 
sign  in  vacation  what  was  tendered  to  him  as 
the  bill  of  exceptions  In  the  case.  The  docu- 
ment purporting  to  state  them,  and  styled 
the  "bill  of  exceptions,"  was  neither  signed 
nor  filed  In  court,  but  was  prepared  and  sign- 
ed extrajudicially  out  of  court  It  has  never 
been  made  part  of  the  record,  and  cannot  be 
considered  on  this  appeal.  Freeman  v.  Bren- 
ham,  17  B.  Mon.  G08;  Allard  v.  Smith,  2 
Mete.  (Ky.)  298;  Corley's  Ex'r  v.  Evans.  4 
Bush,  410;  Adklns  v.  Com.  (Ky.)  42  S.  W.  834, 
and  44  S.  W.  132.  As  there  is  no  bill  of  excep- 
tions in  the  record,  there  is  nothing  to  show 
the  court  committed  any  error  for  which  the 
appellants  are  entitled  to  a  reversal.  The- 
judgment-ls  affirmed. 


EVERSOLE  et  al.  v.  FIRST*NAT.  BANK  OF 

LONDON  et  aU 
(Court  of  Appeals  of  Kentucky.  May  20,  1899.) 
Gifts — Bank  Dbposit. 
Where  money  deposited  in  bank  is,  by  df- 
rectlon  of  the  depositor,  placed  to  the  credit  of 
another,  who  accepts  the  deposit,  there  is  a 
complete  gift  of  the  money  deposited,  though 
the  depositor  directs  the  cashier  not  to  pay  out 
the  money  without  notifying  him. 

Appeal  from  circuit  court  Laurel  county. 

"Not  to  be  officially  reported." 

Action  by  Clarke  Eversole  and  Pleasant 
Wood,  administrators  of  George  H.  Steele,, 
against  Susan  Pace  and  the  First  National 
Bank  of  London,  Ky.,  to  recover  a  deposit 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal Affirmed. 

H.  C.  &  John  C.  Eversole,  for  appellants. 
Tinsley  &  Faulkner  and  D.  K.  Rawlings,  for 
appellees. 

PAYNTER,  J.  It  is  unnecessary  to  discuss- 
the  question  as  to  whether  or  not  the  petition 
states  a  cause  of  action,  for,  if  it  did,  the  evi- 
dence failed  to  establish  It.  On  May  8,  1897, 
6.  H.  Steele  placed  to  the  credit  of  the  appellee 
Susan  Pace  $500  in  the  appellee  bank.  It 
was  entered  by  the  cashier  of  the  bank  to  her 
credit  and  he  delivered  to  Steele  a  pass  book 
in  her  name,  showing  that  she  was  credited 
with  that  sum.   It  Is  Insisted  by  counsel  for 

1  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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appellants,  who  are  the  personal  representa- 
tives of  Steele,  that  the  money  which  he  de- 
posited belonged  to  himself,  and  that  he  re- 
tained control  of  it;  hence  never  parted  with 
his  ownership  or  the  right  to  withdraw  it  from 
the  bank.  It  Is  also  insisted  that  Mrs.  Pace 
did  not  know  the  money  had  been  deposited 
to  her  credit  The  latter  claim  Is  not  sup- 
ported by  the  evidence,  because  It  is  shown 
that,  within  a  month  after  the  deposit  was 
made,  she  wrote  to  the  bank  to  ascertain 
whether  or  not  money  was  on  deposit  to  her 
credit  She  could  not  have  had  any  informa- 
tion on  this  subject,  unless  Steele  had  given 
It  to  her.  It  likewise  appears  that  immediate- 
ly after  Steele's  death,  she  claimed  that  there 
was  money  to  her  credit  In  the  bank,  and  that 
he  held  her  pass  book  showing  that  fact  An 
examination  of  his  papers  showed  that  he  had 
possession  of  the  pass  book  which  she  claimed 
he  had.  It  Is  insisted  that  it  was  not  her 
money  that  was  deposited  In  the  bank,  but 
that  it  at  the  time,  belonged  to  Steele.  This 
may  be  true,  but  he  parted  with  the  posses- 
sion of  the  money,  and  delivered  it  to  the  bank 
for  her.  He  did  not  retain  the  money  or  the 
control  of  It  All  he  asked  the  cashier  was 
for  him  not  to  pay  out  the  money  without 
letting  him  know  about  It.  His  purpose  in 
that  may  have  been  to  try  to  preserve  the  fund 
for  her  benefit  Subsequently'  he  brought  to 
Jackson,  cashier  of  the  bank,  a  slip. of  paper 
bearing  her  name,  in  her  own  handwriting, 
and  told  him  that  when  a  check  was  presented 
bearing  her  name,  with  his  "O.  K."  on  it 
to  pay  the  money.  This  tends  to  establish 
the  fact  that  she  was  aware  of  the  deposit  to 
her  credit,  and  that  Steele  did  not  Intend  that 
the  money  should  be  withdrawn  from  the 
bank  except  upon  her  check.  He  did  not  at 
the  time  of  the  deposit,  or  at  the  time  the 
slip  of  paper  with  her  name  on  it  was  fur- 
nished to  him,  pretend  to  claim  that  be  re- 
tained the  right  to  withdraw  the  money  him- 
self. In  addition  to  these  facts,  one  witness 
testifies  that  Steele  told  him  that  Mrs.  Pace 
bad  on  deposit  in  the  appellee  bank  to  her 
credit  the  sum  of  $500.  If  the  money  deposit- 
ed to  her  credit  did  not  belong  to  her,  or  was 
not  deposited  to  her  credit  for  a  valuable  con- 
sideration, we  are  authorized,  from  the  facts 
and  circumstances  of  the  case,  to  conclude 
that  it  was  intended  to  be  a  gift  to  her.  and 
the  essentials  which  render  the  gift  valid  ex- 
ist. The  gift  was  to  go  into  effect  at  once. 
It  was  delivered  to  the  bank  for  her,  placed 
to  her  credit,  and  she  accepted  it  We  think 
the  court  properly  adjudged  the  money  to  be- 
long to  Mrs.  Pace.    The  Judgment  Is  affirmed. 

HAMILTON  et  al.  v.  HAMILTON'S  EX'R.i 
(Court  of  Appeals  of  Kentucky.  May  23,  1809.) 

Exicctohs  and  Administrators  —  Confirmation 
or  Sals  Made  by  Exbcctok. 
The  chancellor  properly  confirmed  a  sale  of 
land  made  by  an  executor,  though  the  sale  was 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


made  after  suit  brought  against  him  for  a  set- 
tlement of  the  estate,  it  appearing  that  the 
land  brought  a  fair  price,  and  that  the  execu- 
tor acted  In  good  faith. 

Appeal  from  circuit  court,  Bath  county. 

"Not  to  be  officially  reported." 

Action  by  W.  W.  Hamilton  and  J.  M.  Teu- 
ney  against  John  M.  Elliot  executor  of 
George  Hamilton,  to  settle  the  estate  of  de- 
fendants testator.  Judgment  affirming  a 
sale  of  land  made  by  defendant,  and  Nellie 
Hamilton  and  others  appeal.  Affirmed. 

Tyler  &  Apperson  and  O.  S.  Tenney,  for 
appellants.  E.  C.  6'Rear  and  W.  S.  Pryor, 
for  appellee. 

GTJFFY,  J.  George  Hamilton  died  in  Batb 
county  in  1895,  and  on  the  8th  of  April,  1895, 
his  will  was  duly  probated  in  the  Bath  coun- 
ty court  The  testator  directed  that  all  of 
his  Just  debts  should  be  paid,  and  his  execu- 
tors were  authorized  and  empowered  to  sell 
so  much  of  his  real  and  personal  property  as 
might  be  necessary  for  that  purpose,  and  to 
make  conveyance  of  same  to  the  purchaser. 
Various  special  bequests  were  made  by  the 
testator,  and  he  appointed  W.  W.  Hamilton 
and  John  M.  Elliot  as«executors  and  trustees 
to  execute  the  various  provisions  of  bis  will. 
It  appears  that  both  executors  qualified  aa 
such,  but  afterwards  W.  W.  Hamilton  ceased 
to  act,  and  either  resigned,  or  was  removed 
by  the  court  On  the  18th  of  January,  1896, 
W.  W.  Hamilton  and  J.  M.  Tenney  instituted 
suit  in  the  Bath  circuit  court  for  a  settlement 
of  the  estate  of  said  decedent  and  for  a  sale 
of  a  sufficiency  of  the  property  to  pay  the' 
debts  of  the  testator.  It  appears  from  the 
will  that  the  testator  owned,  or  at  least 
claimed  to  own,  a  large  amount  of  land  in 
the  state  of  Missouri,  which  was  alleged  to 
be  worth  at  least  $135,000;  and  that  he  also, 
among  other  things,  owned  a  tract  of  land 
in  Bath  county,  consisting  of  about  486  acres. 
At  the  Instance  of  the  plaintiffs,  the  clerk  of 
the  Bath  circuit  court  made  an  order  refer- 
ring the  case  to  the  master  commissioner  for 
settlement.  The  plaintiff  Tenney  was  a  cred- 
itor. W.  W.  Hamilton  was  not  a  devisee  un- 
der his  father's  will,  but  was  surety  for  a 
considerable  sum  of  money  for  his  father. 
Some  of  the  other  heirs,  by  answer,  united 
in  substance  in  the  prayer  for  a  settlement  of 
the  said  testator's  estate.  At  the  February 
term,  1S96,  of  the  Bath  circuit  court,  the  de- 
fendant John  M.  Elliot  filed  his  answer,  giv- 
ing many  reasons  why  the  parties  should  not 
be  allowed  to  prosecute  the  suit  and  why  he 
should  have  further  time  for  settlement,  and 
on  his  motion  the  order  of  reference  made  by 
the  clerk  was  set  aside,  and  the  court  re- 
fused at  that  term  to  make  any  order  of  ref- 
erence, and  at  the  instance  of  said  Elliot  the 
cause  was  postponed  from  time  to  time.  At 
the  October  term,  1897,  on  motion  of  plain- 
tiffs, the  court  referred  the  action  to  the  mas- 
ter commissioner  for  settlement  etc.,  and  at 
the  February  term,  1898,  the  commissioner 
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filed  a  report  showing  a  large  amount  of  In- 
debtedness. The  commissioner  reported,  in 
substance,  that  he  had  made  several  attempts 
to  get  the  executor,  Elliot,  to  appear  before 
him,  and  make  a  settlement  of  his  accounts, 
as  well  as  a  showing  of  the  assets  of  the  es- 
tate, and  what  he  had  done  with  the  same, 
and  that  the  executor  promised  and  fixed 
times  and  dates  to  appear,  but  failed  to  do  so. 
It  further  appears  that  on  the  22d  day  of 
February,  1898,  the  executor  made  a  report, 
and  assigned  sundry  reasons  why  he  had  not 
appeared  before  the  commissioner  and  made 
report,  etc.,  which  report  he  was  allowed  to 
file.  The  executor  also  reported  that  be  had, 
by  deed  of  date  9th  of  February,  1898,  sold 
and  delivered  -possession  and  title  to  the  486- 
acre  tract  of  land  mentioned  herein  to  George 
Q.  and  J.  C.  Hamilton  at  the  price  of  $67.50 
per  acre,  one-third  cash,  and  balance  in  one 
and  two  years,  with  interest  from  date,  and 
asked  the  court  to  confirm  and  ratify  said 
sale;  to  all  of  which  appellants  objected  and 
excepted,  but  the  court  upon  final  hearing 
overruled  the  exceptions,  and  confirmed  and 
approved  the  sale  and  conveyance  aforesaid; 
and  from  that  judgment  this  appeal  is  prose- 
cuted. 

It  appears  from  the  proof  In  this  case  that 
the  executor  had  offered  to  sell  the  land  to 
one  Ewlng  and  stated  to  Ewing  that  be 
asked  about  $70  per  acre  for  the  land,  and 
that  Ewing  offered  about  $62  per  acre  for  the 
said  land;  and  that  afterwards  appellee  El- 
liot, by  telegraph  correspondence  with  the 
Hamiltons,  who  were  then  in  Florida,  sold 
the  land  to  them  at  the  price  heretofore  men- 
tioned. There  is  some  conflict  in  the  testi- 
mony as  to  exactly  what  communications 
were  had  or  promised  to  be  had  with  Ewing 
in  regard  to  the  sale  of  the  land.  It  is,  how- 
ever, shown  in  the  testimony  that  Ewing,  at 
the  time  of  the  controversy,  had  guarantied 
that  he  would  pay  $72.50  per  acre  for  the 
land  on  a  resale  of  same,  which  is  about  all 
the  testimony  tending  to  show  that  the  land 
was  worth  more  than  $67.50  per  acre'.  There 
is  some  testimony  tending  to  show  that  $67.- 
50  was  a  fair  market  price  for  the  land  at 
the  time  it  was  sold.  The  vendees  of  the 
land  do  not  appear  to  be  parties  to  this  ap- 
peal. It  seems  that  the  executor  never  ad- 
vertised the  land  for  sale,  and,  indeed,  from 
the  evidence  it  does  not  appear  that  he  ever 
proposed  to  sell  the  land  to  any  one  except  to 
Ewing  and  to  the  vendees.  It  is  Insisted  for 
appellants  that  under  the  law  the  executor, 
after  the  Institution  of  the  suit,  had  no  power 
to  sell  the  land,  except  by  special  direction  or 
judgment  of  the  court  If,  however,  it  be  con- 
ceded that  the  executor,  Elliot,  after  the  in- 
stitution of  the  suit  for  a  settlement,  etc., 
had  no  power  to  sell  the  land  except  by  spe- 
cial direction  or  judgment  of  the  court,  yet 
it  would  seem  that  the  court  had  power  and 
authority  to  approve  a  sale  made  or  proposed 
to  be  made  by  the  executor  after  the  Insti- 
tution of  such  suit;  and  it  appears  that  In 


this  case  the  chancellor,  after  having  heard 
the  proof  in  respect  to  the  proposed  sale,  con- 
firmed and  ratified  same;  and  it  would  seem 
that  the  sale  should  be  held  to  be  as  valid 
and  efficacious  as  if  it  had  been  made  under 
a  special  order  or  direction  of  the.  chancellor. 
If  there  was  any  evidence  in  this  action  con- 
ducing to  show  that  the  appellee  had  acted 
improperly  in  the  matter,  or  with  any  desire 
to  favor  friends,  or  promote  his  own  inter- 
est, we  would  not  hesitate  to  reverse  the 
judgment;  but  taking  all  the  facts  and  cir- 
cumstances in  the  case  into  consideration, 
and  giving  some  weight  to  the  judgment  of 
the  chancellor,  who  seems  to  have  had  the 
witnesses  before  him,  we  are  not  disposed  to 
disturb  the  judgment  rendered.  Judgment  af- 
firmed. 


BROWN  v.  COMMONWEALTH.! 
(Court  of  Appeals  of  Kentucky.  May  20,  1899.) 
Homicide  —  Killibq  in  Defenbh  or  Another  — 
Instructions  to  Jubt. 

1.  Where  deceased  was  killed  by  accused  in 
a  difficulty  which  arose  from  the  interference 
by  accused  to  protect  a  woman  against  an  as- 
sault by  deceased,  accused  was  entitled  to  an 
instruction  as  to  his  right  to  kill  deceased  in 
defense  of  the  woman. 

2.  Where  it  appeared  that  accused  interfered 
to  protect  a  woman  against  an  assault  by  de- 
ceased, it  was  error  to  give  an  instruction  lim- 
iting the  right  of  accused  to  defend  himself  in 
the  event  the  jury  should  believe  he  provoked 
the  difficulty  by  wrongfully  assaulting  deceased. 

Appeal  from  circuit  court,  Jefferson  county, 
criminal  division. 

"Not  to  be  officially  reported." 

James  Brown  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed. 

Caruth,  Chatterson  &  Bletz,  for  appellant. 
W.  S.  Taylor  and  M.  H.  Thatcher,  for  the 
Commonwealth. 

PAYNTER,  J.  The  appellant  appeals  from 
a  judgment  of  conviction  for  manslaughter. 
Previous  to  the  time  the  deceased,  Joe  Hum- 
ble, was  killed  by  the  appellant,  nothing  had 
occurred  between  the  parties  to  occasion  ill- 
will,  nor  did  the  difficulty  which  resulted  in 
the  killing  seem  to  have  been  anticipated  by 
either  party.  The  deceased  and  a  woman  be- 
came engaged  in  a  quarrel  over  an  umbrella, 
which,  according  to  the  uncontradicted  testi- 
mony in  the  record,  belonged  to  her,  but 
which  the  deceased  was  attempting  to  take 
from  her.  The  evidence  strongly  tends  to 
prove  that  the  deceased  kicked  the  woman, 
and  thereupon  the  appellant  got  down  from 
the  fence  where  he  was  sitting,  and  said  to  the 
deceased,  "Do  not  hit  that  woman,"  and  went 
where  they  were  struggling  over  the  umbrel- 
la. The  testimony  of  the  commonwealth  Is 
not  satisfactory  as  to  whether  the  deceased 
or  the  appellant  struck  the  first  blow,  while 
the  testimony  for  the  appellant  is  positive  that 
the  deceased  struck  him,  and  knocked  him 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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down,  again  struck  him,  and  at  the  time  he 
Inflicted  the  fatal  wound  with  the  knife  de- 
ceased wag  again  in  the  act  of  striking  him. 
The  testimony  seems  to  be  uncontradicted  that 
the  appellant  received  wounds  on  the  head  at 
the  hands  of  the  deceased  which  indicated 
that  they  were  made  by  some  instrument.  It 
Is  perfectly  manifest  from  the  testimony  In 
the  case  that  the  appellant  went  to  rescue  the 
woman  from  what  he  believed  to  be  an  assault 
upon  her  by  the  deceased. 

Counsel  for  appellant  insists  that  it  was  the 
duty  of  the  court  to  give  the  whole  law  of  the 
case,  and  that  the  appellant  had  the  right  to 
kill  the  deceased  In  the  defense  of  the  woman, 
and  cites  authorities  to  sustain  his  contentions. 
It  is  hardly  necessary,  owing  to  the  numerous 
adjudications  of  this  court,  to  cite  authorities 
on  either  of  the  propositions.  The  court  lim- 
ited his  right  to  slay  the  deceased  in  his  ap- 
parently necessary  self-defense,  but  refused 
to  instruct  the  jury  that  he  had  the  right  to 
slay  him  in  the  defense  of  the  woman.  We 
think,  under  the  facts  of  this  case,  the  court 
should  have  submitted  to  the  jury  the  question 
as  to  whether  or  not  the  accused  took  the  life 
of  the  deceased  in  his  own  apparently  neces- 
sary self-defense  or  in  defense  of  the  woman, 
Llla  Hackney.  Of  course,  in  submitting  the 
question  as  to  whether  the  killing  was  in  the 
defense  of  another,  it  should  be  done  in  lan- 
guage which  is  usual  In  such  instructions. 
Instruction  No.  4  which  the  court  gave  the 
jury  reads  as  follows:  "If  the  jury  believe 
from  all  the  evidence,  to  the  exclusion  of  a 
reasonable  doubt,  that  the  accused,  James 
Brown,  provoked  the  difficulty  in  which  the 
deceased,  Joe  Humble,  lost  his  life,  if  he  did 
so,  by  wrongfully  and  Illegally  assaulting  the 
deceased,  Joe  Humble,  and  the  danger  to  the 
accused  mentioned  in  Instruction  No.  3,  if  any 
such  existed,  was  caused  by  Joe  Humble'a 
repelling  such  wrongful  and  illegal  assault 
made  on  him  by  the  accused,  James  Brown, 
if  such  there  was,  and  in  repelling  said  as- 
sault, deceased,  Joe  Humble,  used  no  more  or 
no  greater  force  than  was  reasonably  neces- 
sary to  defend  himself  from  same,  then  the 
plea  of  self-defense  will  not  avail  the  accused 
In  this  case."  This  instruction  allowed  the 
jury  to  Infer  that  the  appellant  had  no  right  to 
go  to  the  rescue  of  the  woman  who  was  being 
assaulted  by  the  deceased.  They  might  have 
concluded  that  It  was  wrong  for  him  to  ap- 
proach the  deceased,  and  tell  him  not  to  hit 
her.  The  language  of  the  instruction  denies 
the  appellant  his  right  to  have  slain  the  de- 
ceased in  self-defense  "If  he  provoked  the 
difficulty  *  *  *  by  wrongfully  and  Ille- 
gally assaulting  the  deceased,  Joe  Humble," 
etc.  The  jury  doubtless  concluded  that  the 
accused  had  no  right  to  appeal  to  the  de- 
ceased not  to  hit  the  woman,  or  to  rescue  her 
from  an  impending  danger  at  the  hands  of  the 
deceased,  and  therefore  his  conduct  was 
wrongful  and  Illegal;  hence,  under  the  in- 
struction, must  have  concluded  he  provoked 
the  difficulty.   Such  being  the  case,  the  jury 


necessarily  reached  the  conclusion  that  he  was 
not  entitled  to  the  law  of  self-defense.  In 
Allen  v.  Com.,  86  Ky.  648,  6  S.  W.  64a  the 
court  had  under  consideration  an  instruction 
containing  different  language,  but  on  the  same 
question  as  the  instruction  here  under  consid- 
eration, and  said:  "Nor  can  he  do  so  if  he 
seeks  the  other  party,  not  innocently,  but  with 
the  intention  of  provoking  difficulty,  and  does 
so.  He  must  not,  however,  be  deprived  of 
the  benefit  of  the  plea  of  self-defense  because 
words  Innocently  spoken  by  him,  or  in  jest,  or 
some  act  done  by  him  not  calculated  or  intend- 
ed to  do  so,  and  not  resorted  to  as  a  shelter 
for  intended  wrong,  may  have  contributed  to 
bring  on  the  difficulty."  •  We  do  not  think  there 
is  any  evidence  in  this  case  which  authorised 
the  court  to  give  instruction  No.  4.  Wilcoxen 
v.  Com.  (Ky.)  23  S.  W.  195;  Martin  v.  Com., 
93  Ky.  189,  19  S.  W.  580.  The  judgment  la 
reversed  for  a  new  trial,  and  for  proceedings 
consistent  with  this  opinion. 

YARBOROUGH  et  al.  v.  FITZPATRICK.i 
(Court  of  Appeals  of  Kentucky.  May  20,  1S99.) 
Appeal  and  Errob  —  Usa  or  Superseded  Judg- 
ment as  Srr-Orr. 
Where  a  judgment  has  been  superseded, 
and  an  appeal  therefrom  is  pending,  the  judg- 
ment cannot  be  pleaded  as  a  set-off. 

Appeal  from  circuit  court,  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  J.  G.  Fltzpatrick  against  J.  D. 
Yarborough  &  Co.  and  others  on  a  promissory 
note.  Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed. 

G.  W.  Saulsberry,  for  appellants.  A.  H. 
Cook,  for  appellee. 

BURN  AM,  J.  Appellee  sought  In  this  ac- 
tion to  recover  against  appellants  upon  a  note 
for  |500,  which  had  been  assigned  to  him  by 
one  A.  H.  Rennebaum.  Appellants  admitted 
the  execution  of  the  paper  sued  on,  but  plead- 
ed as  a  set-off  a  judgment  obtained  by  them 
against  Rennebaum  for  certain  personal  prop- 
erty, if  to  be  had,  or,  if  not,  its  value,  which 
was  fixed  at  $800,  and  $100  damages  for  its 
detention.  This  is  the  only  defense  offered. 
Appellee,  by  way  of  reply,  relied  upon  quite  a 
number  of  defenses.  Among  them,  he  pleaded 
that  the  judgment  in  favor  of  appellants 
against  Rennebaum  had  been  superseded,  and 
an  appeal  prosecuted  therefrom  to  this  court. 
There  Is  no  denial  of  this  allegation,  and  the 
chancellor,  upon  motion,  gave  judgment  for 
appellee  upon  the  pleadings. 

Where  a  judgment  has  been  superseded  and 
bond  executed,  it  suspends  all  proceedings  for 
the  enforcement  of  the  judgment,  and  such 
judgment  cannot  be  pleaded  or  relied  upon  by 
way  of  set-off  or  counterclaim,  as  the  bond  Is 
presumed  to  furnish  adequate  security  to  In- 
sure the  collection  of  the  judgment  in  the 
event  of  reversal;  and,  as  this  question  is 

>  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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conclusive  of  the  correctness  of  the  chancel- 
lor in  the  Judgment  tendered  In  the  court  be- 
low, it  is  unnecessary  for  us  to  consider  the 
other  questions  relied  on  and  discussed.  For 
reasons  indicated,  the  Judgment  is  affirmed. 


VILEY  et  al.  t.  FRANKFORT  &  C.  RY.i 
(Court  of  Appeals  of  Kentucky.  May  23,  1899.) 

CONSTBtJOTION  OF  DbEO — •»*  CHILDBBN  "  AS  WOBD 

or  Limitation. 
A  deed  conveying  land  to  V.  "and  his  chil- 
dren," to  have  and  to  hold  to  him  "and  his  chil- 
dren." conveys  to  V.  the  fee,  and  not  merely  a 
life  interest. 

Appeal  from  circuit  court,  Scott  county. 

"Not  to  be  officially  reported." 

Action  by  John  H.  Viley  and  others  against 
the  Frankfort  &  Cincinnati  Railway  to  recov- 
er damages  for  the  taking  of  land.  Judgment 
for  defendant,  and  plalntiffB  appeal.  Affirm- 
ed. 

The  deed  construed  names  Samuel  Viley  as 
the  party  of  the  one  part,  and  John  M.  Viley 
as  the  party  of  the  other  part,  and  conveys 
the  land  to  John  M.  Viley  "and  his  children"; 
habendum,  to  have  and  to  hold  to  him  "and 
his  children." 

Owens  &  Flnnell,  for  appellants.  T.  L. 
Edelen,  for  appellee. 

GUFFY,  J.  It  Is  alleged  in  the  petition  by 
the  appellants  that  they  were  tbe  owners  of  a 
tract  of  land  In  Scott  county  of  about  230 
acres  (giving  the  boundary),  and  that  the  ap- 
pellee bad  taken  possession  of  a  strip  of  land 
running  through  plaintiffs'  said  land,  and 
made  a  roadbed  thereon,  and  deprived  plain- 
tiffs of  the  possession  thereof;  that  tbe  land 
so  taken,  and  the  damages  caused  to  the  resi- 
due of  the  tract,  amount  to  the  sum  of  $1,- 
392.50,  for  which  they  prayed  judgment.  The 
answer  of  the  defendant  alleged  a  conveyance 
by  the  vendor  of  the  present  defendant  to  the 
land  In  controversy,  the  vendors  being  J.  M. 
Viley  and  the  plaintiff  Susan  Viley;  and  it  is 
alleged  that  the  vendor  John  M.  Viley  was 
the  owner  at  the  time  of  said  land.  In  the 
amended  answer  It  is  alleged  that  John  M. 
Viley,  the  ancestor  of  the  appellants  herein, 
died  in  Scott  county  on  the  28th  of  April,  1891, 
after  having  first  published  his  will,  and  on 

the  day  of  ,  1892,  said  will  was 

duly  and  properly  admitted  to  record  in  the 
county  court  of  Scott  county;  that  by  the 
terms  of  the  said  will  the  plaintiff  Susan  A 
Viley  was  given  the  entire  landed  estate  of  the 
said  J.  M.  Viley,  and  his  personal  property,  to 
hold  during  her  life  or  widowhood,  with  the 
remainder  to  the  children  of  said  testator,  and 
that  the  personal  estate  was  worth  largely 
more  than  the  strip  of  land  mentioned  in  the 
petition,  with  damages  to  the  residue  of  the 
tract  which  are  now  asserted  against  defend- 
ant; that  prior  to  the  death  of  said  Viley  he 


»  Reported  by  Edward  W.  Hines,  Esq..  of  the 
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had  made  advancements  to  bis  children  in  val- 
ue more  than  said  strip  of  land  and  damages; 
that  after  tbe  death  of  said  Viley  tbe  heirs  at 
law  of  said  deceased  and  the  widow  entered 
into  an  agreement  whereby  tbe  heirs  convey- 
ed to  said  Susan  a  life  estate  in  the  farm  of 
said  J.  M.  Viley,  and  his  entire  personal  prop- 
erty, for  the  consideration  of  which  she  as- 
sumed the  debts  of  the  testator,  and  that  after 
the  payment  of  the  same,  and  current  ex- 
penses, the  surplus,  if  airy,  should,  after  the 
death  of  the  said  Susan,  pass  over  to,  and  be 
distributed  among,  the  distributees  of  the  said 
J.  M.  Viley,  deceased,  as  If  It  were  his  per- 
sonal estate;  and  that  by  reason  of  said 
agreement  no  Inventory  or  appraisement  of 
said  estate  had  been  made,  and  no  settlement 
of  the  estate,  showing  the  amount  of  the  ad- 
vancements. It  is -further  averred  that  the 
amount  of  the  advancements  and  the  personal- 
ty bequeathed  and  conveyed  by  the  will  is 
largely  in  excess  of  tbe  value  of  the  plaintiffs' 
land  taken,  and  the  alleged  damages  to  the 
residue  of  said  tract,  wherefore  plaintiffs,  and 
each  of  them,  are  estopped  to  assert  the  dam- 
ages alleged  in  the  petition.  It  is  substantial- 
ly alleged  In  the  reply  that  John  M.  Viley 
only  owned  a  life  estate  in  said  land,  and  that 
said  Susan  owned  no  estate  whatever;  that 
said  Susan,  since  the  death  of  her  husband, 
has  become  the  owner  of  an  estate  for  life  or 
widowhood  in  the  land,  and  this  is  all  the  es- 
tate she  ever  owned  In  the  land.  In  an  addi- 
tional reply  the  plaintiffs  deny  that  they  re- 
ceived from  their  ancestor  John  M.  Viley  any 
estate,  real  or  personal,  either  by  gift  or  ad- 
vancement, of  any  value  whatever,  or  that 
they  have  received  any  since  his  death,  but 
allege  that  all  his  personal  estate  was  con- 
sumed in  the  payment  of.  his  debts;  that  the 
personal  estate  was  not  sufficient  to  pay  his 
debts,  and  the  widow  assumed  the  payment 
of  the  debts  on  condition  that  the  personalty 
would  be  turned  over  to  her,  which  was  done; 
and  that  this  personalty  was  not  of  sufficient 
value  to  pay  his  debts,  and  the  same  has  been 
applied  to  them,  leaving  some  unpaid.  It 
seems  that  the  court  sustained  a  demurrer  to 
the  petition  so  far  as  the  widow,  Susan  Viley, 
was  concerned,  and  after  the  introduction  of 
plaintiffs'  testimony,  and  the  Introduction  of 
some  testimony  by  defendant,  the  court,  on 
motion  of  defendant,  gave  a  peremptory  in- 
struction to  find  for  defendant,  which  was  ac- 
cordingly done;  and,  appellants'  motion  for 
new  trial  having  been  overruled,  they  prose- 
cute an  appeal  to  this  court 

The  grounds  relied  on  for  a  new  trial  are 
as  follows,  In  substance:  (1)  Error  of  the 
court  in  giving  the  peremptory  instruction 
which  was  given  on  motion  of  the  defendant 
Immediately  after  It  had  Introduced  proof  to 
the  effect  tbat  John  M.  Viley  bad  no  children 
when  the  deed  from  Samuel  Viley  was  made 
to  him.  (2)  Error  of  the  court  in  giving  the 
peremptory  Instruction  to  find  for  defendant 
(3)  Error  of  the  court  in  admitting  testimony 
showing  that  John  M.  Viley  had  no  children 
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when  the  deed  from  Samuel  Viley  was  made 
to  him.  (4)  Verdict  of  the  Jury  Is  not  sustain- 
ed by  the  evidence,  and  Is  contrary  to  law. 
(5)  Error  of  the  court  In  refusing  to  strike 
from  the  amended  answer  filed  and  noted  May 
20,  1897,  the  portions  thereof  included  In 
brackets.  (6)  Court  erred  in  sustaining  the 
demurrer  to  the  petition  and  reply  of  Mrs. 
Viley,  widow  of  J.  M.  Viley. 

It  is  the  contention  of  appellants  that  the 
vendor,  John  M.  Viley,  took  only  a  life  estate 
In  the  land  in  controversy,  and,  this  being 
true,  he  could  only  pass  a  life  estate  to  the 
railroad  company.  It  is  the  contention  of  ap- 
pellee that  the  deed  passed  the  fee-simple  title 
to  John  M.  Viley,  and  it  is  further  contended 
that  the  heirs,  by  reason  of  the  transaction  set 
up,  are  now  estopped  to  maintain  and  prose- 
cute this  action.  It  will  be  seen  that  the  ex- 
ecution of  the  will  of  John  M.  Viley,  and  the 
agreement  between  the  heirs  and  his  widow, 
are  not  denied  by  the  appellants;  but  they  do 
deny  that  they  received  any  property  from 
their  ancestor,  or  that  any  advancement  had 
been  made  to  them,  or  that  there  was  suffi- 
cient personal  property  to  pay  his  debts.  It 
seems  to  us  that  the  deed  from  Samuel  Viley 
to  John  M.  Viley  conveyed  the  fee-simple  title 
to  the  land  in  controversy.  Moran  v.  Dille- 
hay,  8  Bush,  434;  Hood  v.  Dawson,  98  Ky. 
285,  33  S.  W.  75.  This  being  true,  the  deed 
from  John  M.  Viley  and  wife  to  the  Kentucky 
Midland  Railway  Company  passed  the  fee  sim- 
ple to  the  land  In  controversy,  and  the  appel- 
lee, having  succeeded  to  that  title,  is  now  the 
owner  in  fee  of  said  land.  This  conclusion 
renders  It  unnecessary  to  discuss  the  other 
questions  raised  by  the  pleadings  in  this  ac- 
tion. We  are  therefore  of  the  opinion  that 
the  peremptory  instruction  was  properly  giv- 
en, and  the  Judgment  appealed  from  is  af- 
firmed. 


CALDWELL'S  ADM'R  v.  HAMPTON.* 
(Court  of  Appeals  of  Kentucky.  May  23,  1899.) 
Appwii.  utd  Ebbob  —  Appellate  Jurisdiction. 

As  the  law  fixing  the  minimum  jurisdiction 
of  the  court  of  appeals  at  $200  took  effect  in 
June,  1898,  no  appeal  lies  from  a  judgment  for 
less  than  $200,  rendered  in  October.  1898. 

Appeal  from  circuit  court,  Bath  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  F.  Hampton  against  James 
Caldwell's  administrator.  Judgment  for  plain- 
tiff. Defendant  appeals.  Motion  to  dismiss 
granted. 

R.  Gudgell  &  Son  and  C.  W.  Ooodpaster, 
for  appellant   Ed.  C.  O'Rear,  for  appellee. 

HAZELRIGG,  C.  J.  This  is  a  motion  by 
appellee  to  dismiss  the  appeal  (1)  because  "the 
Judgment  appealed  from  adjudges  less  than 
$200  in  favor  of  appellee  M.  F.  Hampton 
against  appellant";  and  (2)  because  "a  num- 
ber of  the  appellees  were  defendants,  and 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


were  constructively  summoned,  never  appear- 
ed in  the  action,  and  have  not  been  actually 
summoned  to  answer  this  appeal,  which  was 
granted  by  the  inferior  court,  and  appellant 
has  not  filed  an  entire  copy  of  the  record." 
As  to  the  first  ground,  it  appears,  from  the 
statement  filed  by  counsel  for  appellant  pur- 
suant to  section  739,  Civ.  Code  Prac,  that  the 
Judgment  complained  of  was  rendered  on 
April  12,  1898.  As.  the  law  fixing  the  min- 
imum Jurisdiction  in  this  court  at  $200  did  not 
take  effect  until  June,  1898,  it  would  seem  not 
to  apply  to  this  judgment,  which  is  over  $100. 
though  less  than  $200;  and  if,  as  stated  by 
counsel  for  appellee,  the  state  of  case  existed 
as  set  up  by  him  In  the  second  ground  for  dis- 
missal, it  would  not  furnish  such  ground,  al- 
though the  appellant  would  take  the  risk  of 
an  affirmance  because  of  the  absence  of  a  com- 
plete record,  as  the  law  requires  in  such  cases. 
As  a  matter  of  fact,  however,  counsel  for  ap- 
pellant Is  mistaken  In  his  statement  that  the 
judgment  was  rendered  in  April,  1898.  It 
was  rendered  in  October,  1898;  and  counsel 
for  appellee  is  mistaken  in  saying  that  any  of 
the  appellees  were  constructively  summoned, 
etc.  There  is  bat  one  appellee,  and  there  is 
no  complaint  in  this  court  of  any  judgment 
except  the  one  in  favor  of  appellee.  Disre- 
garding these  Inadvertences  of  counsel,  an  ex- 
amination of  the  record  discloses  that  the 
judgment  complained  of  was  one  In  favor  of 
appellee  for  the  sum  of  $191.18,  and  no  more. 
This  Is  the  amount,  therefore,  In  controversy, 
and,  as  the  law  In  force  when  the  judgment 
was  rendered  and  the  appeal  taken  fixes  the 
minimum  jurisdiction  at  $200,  the  motion  to 
dismiss  must  prevail.  The  dismissal  is  with- 
out damages,  as  no  supersedeas  bond  is  in  the 
record. 


MAGEE  et  al.  v.  FRAZIER'S  EX*R.i 
(Court  of  Appeals  of  Kentucky.   May  23,  1899.) 

Appeal  asd  Ebbob  —  Dbath  of  Pabtt  —  Neces- 
sity for  Revivor. 
Where  the  plaintiff  in  a  judgment  dies  aft- 
er an  appeal  has  been  granted  therefrom,  the  de- 
fendant may  abandon  that  appeal,  and  have 
an  appeal  granted  by  the  clerk  against  plain- 
tiffs executor,  without  revivor. 

Appeal  from  circuit  court,  Harrison  county. 

"Not  to  be  officially  reported." 

Action  by  N.  W.  Frazler's  executor  against 
Simon  Magee  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Motion  to 
dismiss  appeal.  Denied. 

D.  L.  Evans  and  J.  T.  Simon,  for  appel- 
lanta   Blanton  &  Berry,  for  appellee. 

HAZELRIGG,  C.  J.  In  June,  1897,  N.  W. 
Frazler  obtained  a  Judgment  against  the  Ma- 
gees,  from  which,  in  the  lower  court,  they 
prayed  an  appeal  to  this  court  In  Septem- 
ber following,  Frazler  died,  and  appellee  qual- 
ified as  his  executor.   The  Magees  never  per- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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fected  or  prosecuted  the  appeal  granted  them 
In  the  lower  court,  but  in  June,  1898,  were 
granted  an  appeal  In  thla  court,  and  had  the 
executor  summoned  aa  appellee.  The  motion 
by  appellee  now  Is  to  dismiss  the  appeal  be- 
cause there  has  been  no  revivor.  This  must 
be  overruled.  Whatever  might  have  been  the 
result  of  an  attempt  to  prosecute  the  appeal 
granted  In  the  lower  court,  without  a  revivor 
it  is  manifest  that  when  the  appeal  was  aban- 
doned the  only  remedy  left  to  appellant  was 
to  take  his  appeal  In  this  court;  not,  it  is 
true,  against  the  original  appellee,  but  against 
his  privy,  as  may  be  done  under  the  provi- 
sions of  section  734  of  the  Civil  Code.  The 
case  of  Hopkins  v.  Hopkins*  Adm'r,  91  Ky 
310,  15  S.  W.  854,  is  in  point,  except  that  in 
that  case  there  was  no  appeal  granted  below. 
Here  the  appeal  granted  in  the  lower  court 
was  abandoned,  and  the  case  must  be  consid- 
ered as  if  no  such  appeal  had  been  granted. 
Motion  overruled. 

LOUISVILLE  RY.  CO.  v.  RAMMACKER.i 
(Court  of  Appeals  of  Kentucky.  May  23,  1899.) 

Cabbibbs— Stabtibo  of  Stbbbt  Cab  bbtobb  Pas- 
senger has  AuaHTM — Evidence. 

1.  Though  a  street  car  has  been  stopped  with- 
out a  signal,  yet  where  the  driver  sees  a  pas- 
senger about  to  leave  the  car,  when  he  ought 
to  know  that  such  is  her  purpose,  it  is  negli- 

Sence  on  his  part  to  start  the  car  before  she 
as  had  time  to  alight. 

2.  Evidence  that  it  is  customary  for  passen- 
gers to  leave  the  car  while  in  motion  is  not  ad- 
missible to  excuse  the  act  of  the  driver  in  start- 
ing, a  car  before  a  passenger  has  alighted. 

Appeal  from  circuit  court,  Jefferson  county, 
common  pleas  division.  • 

"Not  to  be  officially  reported." 

Action  by  Catherine  Rammacker  against 
the  Louisville  Railway  Company  to  recover 
damages  for  personal  injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Fairleigh  &  Straus,  for  appellant  Bennett 
H.  Young,  for  appellee. 

WHITE,  J.  This  Is  an  action  for  damages 
for  personal  Injuries  received  by  appellee 
when  getting  off  a  car  of  appellant  The  neg- 
ligence complained  of  Is  that  the  driver  of  the 
car,  knowing  that  appellee  was  leaving  the 
car,  started  the  car  with  a  jerk,  while  appel- 
lee was  on  the  lower  step,  In  the  act  of  alight- 
ing, and  by  reason  thereof  she  was  thrown 
to  the  street  and  injured.  The  answer  put  In 
Issue  this  charge  of  negligence,  pleaded  con- 
tributory negligence,  and  denied  the  damage. 
A  trial  resulted  In  a  verdict  and  Judgment 
for  appellee  for  $6,000.  After  motion  and  rea- 
sons for  new  trial  were  overruled,  this  appeal 
is  prosecuted. 

The  reasons  urged  for  a  new  trial,  and  ar- 
gued by  counsel  in  brief,  are:  Error  of  the 
court  in  giving  Instruction  No.  5,  as  follows: 
"But  if  the  driver  saw  her  when  she  was 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


about  to  leave  the  car,  and  knew,  or  ought 
to  have  known,  as  a  prudent  man,  that  such 
was  her  purpose,  then  it  was  not  necessary 
for  her  to  give  him  further  notice;"  error  of  • 
the  court  in  refusing  to  permit  the  driver  of 
the  car  to  testify  that  it  was  usual  and  cus- 
tomary for  persons  to  leave  the  car  while  in 
motion;  error  in  refusing  a  peremptory  in- 
struction on  account  of  proof  of  contributory 
negligence.  There  were  other  reasons  as- 
signed for  a  new  trial,  but  they  are  not  In- 
sisted on  here. 

The  material  facts  of  the  case,  as  they  ap- 
pear in  the  proof,  are  that  appellee  was  a 
passenger  on  appellant's  car,— a  'horse  car. 
When  the  car  got  along  between  Eleventh  and 
Twelfth  streets,  on  Chestnut,  it  stopped  to 
let  a  lady  get  on,  and,  being  within  a  few 
doors  of  where  appellee  desired  to  go,  she  got 
up,  and  started  to  get  off.  Appellee  met  the 
lady  getting  In,  at  the  door  of  the  car,  and 
stepped  aside  to  let  her  pass,  and  then  ap- 
pellee went  over  to  get  off.  When  she  was 
on  the  bottom  step  the  car  started,  and  she 
was  thrown  and  injured.  It  Is  Insisted  by  ap- 
pellee that  the  driver  of  the  car  (there  was 
no  conductor)  saw  her  in  the  act  of  leaving 
the  car,  but  started  without  giving  her  time 
to  alight  or  any  warning.  It  Is  Insisted  by 
appellant  that  the  driver  did  not  know  of  her 
intention  of  leaving  the  car,  and  he  did  not 
see  her  leave  the  car.  It  is  not  contended 
that  appellee  gave  the  usual  notice,  by  ring- 
ing the  bell,  or  by  calling  to  the  driver,  or  in 
any  other  way,  but  that,  when  the  car  stop- 
ped to  let  the  lady  get  on,  appellee  went  over 
to  the  rear  end  to  get  off. 

Under  the  proof,  we  are  of  the  opinion  that 
instruction  No.  3  was  proper.  The  car  had 
stopped,  and  signals  to  stop  were  unnecessary, 
and,  if  the  driver  saw  appellee  leaving  the 
car,  and  knew,  or,  as  a  prudent  man,  ought 
to  have  known,  she  Intended  to  get  off,  he  had 
all  the  notice  that  the  law  required,  under 
any  case,  for  a  passenger  to  give.  The  in- 
struction is  all  based  on  the  affirmative  fact, 
which  the  Jury  must  believe,  that  the  driver 
saw  appellee  about  to  leave  the  car.  If,  thus 
seeing  appellee,  the  driver  knew,  or  ought  to 
have  known,  as  a  prudent  man,  that  she  in- 
tended to  leave  the  car,  he  .owed  her  all  the 
duty  that  he  would  if  she  had  told  him  she 
wanted  to  get  off  at  that  point  If  the  driver 
did  not  see  appellee,  then  she  must  have  given 
notice  of  her  intention  to  get  off.  This  prin- 
ciple of  law  is  announced  in  Railway  Co.  v. 
Mills,  105  111.  69,  and  Bathbone  v.  Railway 
Co.,  13  R.  I.  709;  also  by  Booth,  St.  Ry.  Law, 
i  349. 

There  was  no  error  in  refusing  to  permit 
the  driver  to  prove  that  it  was  usual  for  per- 
sons to  leave  the  car  while  in  motion,  without 
giving  notice  to  the  driver.  All  this  may  be 
true,  and  yet  It  would  not  affect  the  right  of 
appellee  to  recover,  if  she  was  Injured  by  the 
negligence  of  appellant,  in  the  failure  to  exer- 
cise due  care  towards  her.  That  it  Is  usual 
or  customary  for  passengers  to  disregard  their 
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own  safety,  and  get  off  the  car  while  in  mo- 
tion, will  not  justify  or  excuse  an  act  of  neg- 
ligence in  starting  a  car  before  a  passenger 
has  alighted,  by  reason  of  which  the  passen- 
ger is  injured. 

We  deem  it  unnecessary  to  decide  in  this 
case  whether  It  is  negligence  in  appellant  in 
not  providing  a  conductor  on  its  cars,  whose 
•duty  it  would  be  to  look  after  the  safety  of 
its  passengers,  and,  having  failed  to  do  so, 
the  duty  would  fall  on  the  motorman  or  driv- 
er, as,  in  our  opinion,  the  jury  were  author- 
ized to  find  from  the  evidence  that  the  driver 
saw  appellee,  and  knew  she  intended  to  leave 
the  car,  yet  disregarded  her  safety,  and  start- 
ed the  car  before  she  alighted. 

The  peremptory  instruction  was  properly 
refused.  There  was  no  proof  of  contributory 
negligence  that  would  have  authorized  such  an 
instruction.  There  appears  no  error  in  the 
judgment,  and  the  same  Is  affirmed,  with  dam- 
ages. 

HOFFMAN  v.  HOFFMAN.* 

<Court  of  Appeals  of  Kentucky.   May  24,  1809.) 

Action  to  Annul  Marriage  —  Dismissal  With- 
out Prejudice — New  Trial. 

1.  It  was  proper  to  dismiss  without  prejudice 
an  action  to  annul  a  marriage,  where  it  appear- 
ed that  the  parties  were  again  living  together 
as  husband  and  wife.' 

2.  Where  an  order  of  dismissal  was  proper, 
plaintiff  cannot  have  a  new  trial  because  he  did 
not  consent  to  the  order  as  recited  therein. 

3.  Where  an  action  to  annul  a  marriage  was 
dismissed  pursuant  to  defendant's  motion,  on 
the  ground  that  the  parties  were  living  together 
as  husband  and  wife,  the  order  is  to  be  regard- 
ed as  dismissing  the  cause  without  prejudice. 

Appeal  from  circuit  court,  Bullitt  county. 

"Not  to  be  officially  reported." 

Action  by  J.  A.  Hoffman  against  Myra  B. 
Hoffman  for  a  new  trial.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Chapeze  &  Halstead,  for  appellant.  J.  F. 
Combs,  for  appellee. 

HOBSON.  X  On  March  11,  1895,  appellant 
filed  his  petition  in  equity  hi  the  Bullitt  cir- 
cuit court  asking  a  divorce  from  the  appellee, 
his  wife,  to  whom  he  had  been  married  on 
the  9th  of  January,  1896,  In  Jeffersonvllle, 
Ind.  The  ground  of  divorce  alleged  was  that 
the  marriage  was  void,  because  the  wife  then 
had  another  husband  living.  To  this  the  wife 
answered,  in  effect,  that  her  first  husband 
had  abandoned  her  many  years  before,  and 
was  supposed  to  be  dead,  but  that  before  she 
married  the  second  time  she  had  applied  for 
a  divorce;  that  the  appellant  well  knew  all 
the  facts,  and  assisted  her  in  the  application 
for  the  divorce;  that  the  divorce  proceedings 
were  pending  at  the  time  of  her  marriage; 
and  that  a  judgment  of  divorce  was  rendered 
three  days  after  the  marriage.  She  denied 
that,  under  the  laws  of  Indiana,  her  marriage 
was  void,  and  alleged  that  her  first  husband 


i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


was  in  fact  dead  when  it  took  place.  At  the 
March  term,  1896,  when  very  little  had  been 
done  in  the  action,  the  following  order  was 
entered:  "This  day  came  the  defendant,  by 
counsel,  and  moved  the  court  to  dismiss  this 
cause,  which  motion,  by  agreement  of  plain- 
tiff, Is  sustained,  and  this  cause  is  dismissed, 
at  the  cost  of  the  plaintiff."  Thereafter,  on 
August  21,  1896,  appellant  filed  this  suit  for 
a  new  trial,  alleging  that  the  above  order  was 
made  without  his  knowledge  or  consent,  and 
was  not  authorized  by  him.  He  alleged  that 
he  did  not  know  of  it  until  after  the  court  ad- 
journed, and  that  it  was  a  surprise  to  him, 
which  ordinary  prudence  could  not  have 
guarded  against  The  allegations  of  the  pe- 
tition were  denied  by  appellee,  evidence  wast 
taken,  and  on  final  hearing  the  court  dismiss- 
ed the  petition. 

The  evidence  showed  that,  in  the  fall  of 
1805,  perhaps  in  the  month  of  November,  ap- 
pellee was  delivered  of  a  child,  and  that  after 
this,  In  February,  1896,  she  returned  to  her 
husband's  home  with  the  child,  and  they  lived 
there  together,  apparently  as  husband  and 
wife,  from  that  time  until  the  March  term  of 
the  court.  When  that  term  approached,  ap- 
pellant said  to  his  attorney  not  to  call  the 
case  up.  During  the  term  appellee's  counsel 
moved  to  dismiss  the  case,  stating  that  the 
parties  were  living  together  as  husband  and 
wife,  and,  appellant's  counsel  having  the  same 
information,  the  order  was  made  as  above 
'quoted,  but  without  any  express  consent  on 
the  part  of  counsel,  so  far  as  the  proof  shows. 
Excluding  the^  depositions  that  were  clearly 
incompetent,  the  testimony  abundantly  sus- 
tained, the  action  of  the  court  in  dismissing 
this  petition,  and  the  order,  being  proper 
when  made,  should  not  be  set  aside  after- 
wards, by  reason  of  a  change  of  circumstan- 
ces, if  such  has  taken  place.  If  the  parties 
were  living  together  as  husband  and  wife  at 
that  time,  the  court  ought  to  have  dismissed 
the  petition,  and,  having  done  what  was  right 
at  the  time,  there  was  no  reason  for  granting 
a  new  trial  because  appellant  did  not  consent 
to  the  order.  We  do  not  regard  the  order  as 
dismissing  the  case  settled.  The  motion  was 
to  dismiss  the  case,  because  the  parties  were 
living  together,  and  the  consent  evidently  re- 
ferred only  to  a  dismissal  of  the  cause  with- 
out prejudice;  for  that  was  all  that  was  nat- 
urally Included  In  the  motion.  If  appellant 
still  desires  to  have  the  marriage  annulled, 
he  can  bring  a  new  suit  for  this  purpose. 
Judgment  affirmed. 


PLOTZ  v.  MILLER.* 
(Court  of  Appeals  of  Kentucky.  May  23,  1899.) 
Venue  of  Action  against  Common  Carhiek — 
Declarations  of  Agent  as  Evidence — 
Proximate  Cause  of  Loss. 
1.  An  action  against  a  common  carrier  to  re- 
cover damages  for  loss  of  property,  resulting 
from  breach  of  a  contract  to  carry  the  proper- 

»  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
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tj,  was  properly  brought  in  the  county  In  which 
plaintiff  resides,  that  being  a  county  into  which 
the  carrier  passes,  and  also  the  county  in  which 
the  contract  was  made  and  the  injury  occurred. 

2.  The  declarations  of  the  agent  of  a  common 
carrier  to  deliver  a  barge  as  to  the  disposition 
and  management  of  the  barge  were  admissible 
as  evidence  against  the  principal. 

3.  The  delay  of  n  carrier  in  furnishing  a 
barge  to  transport  lumber,  and  in  transporting 
the  lumber  after  it  was  loaded,  was  the  proxi- 
mate cause  of  the  loss  of  the  lumber  by  a  flood 
which  wrecked  the  barge. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Charles  Miller  against  John  Plotz 
.to  recover  damages  for  the  loss  of  property, 
resulting  from  breach  of  a  contract.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Marriott  &  Faurest,  for  appellant  J.  P. 
Hobson,  for  appellee. 

GUFKY,  J.  It  is  aUeged  in  the  petition  In 
this  action  that  the  defendant  was  a  common 
carrier  engaged  in  the  boating  business  on  the 
Ohio  and  Salt  rivers,  and  that  in  considera- 
tion of  $50  defendant  agreed  to  bring  a  barge 
to  Clark's  landing,  on  Salt  river,  and  trans- 
port a  barge  load  of  lumber  for  plaintiff  from 
that  place  to  Louisville,  Ky.;  that  defendant, 
by  gross  negligence  and  carelessness,  failed  to 
bring  said  barge  to  said  landing  in  a  reason- 
able time,  or  to  transport  said  lumber  to  Louis- 
ville in  a  reasonable  time,  and  by  reason  there- 
of said  lumber  was  lost  or  destroyed,  to  plain- 
tiff's damage  in  the  sum  of  $900;  that  the 
above  agreement  was  made  on  or  about  the 
20th  of  June,  1896,  and  that  the  barge  was 
to  be  delivered  at  said  landing  on  the  next 
day,  or  the  day  after,  and  when  delivered  was 
to  be  loaded  by  plaintiff;  that  the  barge  was 
not  brought  there  within  a  reasonable  time, 
but  when  it  was  brought  plaintiff  loaded  it 
at  once,  but  defendant  did  not  transport  it  to 
Louisville  within  a  reasonable  time  after  it 
was  loaded,— all  of  which  was  caused  by  de- 
fendant's gross  negligence,  and  by  reason  of 
which  plaintiff's  said  load  of  lumber  was  lost, 
and  was  of  the  value  of  $900.  In  an  amended 
petition  it  was  alleged  that  the  plaintiff  was 
a  resident  of  Hardin  county,  and  that  defend- 
ant was  a  common  carrier,  and  passes  into 
said  county,  and  the  injury  to  plaintiff's  prop- 
erty sued  for  occurred  in  said  county,  and  the 
contract  was  made  in  said  county.  At  the 
March  term,  1897,  the  defendant  filed  a  spe- 
cial demurrer  to  the  plaintiff's  petition,  which 
is,  in  substance,  as  follows:  The  defendant 
demurs  to  the  petition  herein  because  this 
court  has  no  Jurisdiction  of  the  defendant, 
nor  of  the  subject  of  this  action,  which  de- 
murrer was,  on  the  5th  of  March,  1897,  over- 
ruled, with  exceptions.  The  answer  may  be 
treated  as  a  denial  of  all  the  averments  of  the 
petition  upon  which  plaintiff  based  a  right  to 
recover.  It  is  further  alleged  by  the  defend- 
ant that  he  is  a  common  carrier  of  certain 
kinds  of  goods  upon  the  Ohio  river,  but  is 
not  a  common  carrier  of  the  class  of  goods 
61  S.W.-12 


mentioned  by  plaintiff,  and  is  not  a  common 
carrier  upon  Salt  river,  but  only  makes  spe- 
cial trips  up  Salt  river  when  said  river  is  at 
a  stage  that  he  can  do  so,  and  then  only  un- 
der special  contract;  that  at  the  time  men- 
tioned in  plaintiff's  petition  the  water  was  at 
such  stage  that  he  could  not  make  the  trip 
up  Salt  river,  and  he  specially  refused  to  make 
said  trip;  that  he  had  agreed  with  plaintiff 
to  furnish  him  a  barge  for  the  shipment  of 
his  said  lumber,  and  agreed  to  deliver  said 
barge  at  the  mouth  of  Salt  river,  at  West 
Point  and  that  plaintiff  agreed  to  take  said 
barge,  and  load  and  return  to  him  at  said 
place,  and  defendant  agreed  to  transport  same 
from  there  to  Louisville,  and  this  was  the  con- 
tract attempted  to  be  set  up  by  plaintiff;  that 
In  compliance  therewith  he  delivered  said 
barge  at  West  Point,  in  good  order,  at  the 
time  agreed  on,  and  plaintiff  took  possession 
and  control  of  same,  and  carelessly  and  negli- 
gently failed  to  return  It  to  him  as  agreed, 
and  failed  to  return  it  at  West  Point  at  all, 
and  defendant  was  compelled  to  go  up  Salt 
river  after  said  barge,  and  incurred  much  ex- 
pense and  loss  of  time,  to  his  damage  in  the 
sum  of  $500,  which  he  pleads  as  a  counter- 
claim, and  asks  Judgment  therefor.  The  re- 
ply is  a  traverse  of  the  answer  and  counter- 
claim. A  Jury  trial  resulted  in  a  verdict  and 
Judgment  in  favor  of  plaintiff  for  $833,  and, 
defendant's  motion  for  a  new  trial  having 
been  overruled,  he  has  appealed  to  this  court, 
and  asks  a  reversal.  The  grounds  relied  on 
for  a  new  trial  are,  in  substance:  (1)  The 
verdict  Is  contrary  to  law,  and  not  supported 
by  the  evidence;  (2)  error  of  the  court  In 
giving  instructions  1  to  10,  inclusive;  (3)  error 
of  the  court  In  refusing  to  give  Instructions 
A  to  J,  inclusive,  asked  by  defendant;  (4) 
error  in  admitting  incompetent  evidence;  (5) 
the  damages  are  excessive,  appearing  to  have 
been  given  under  the  influence  of  passion  or 
prejudice. 

It  is  insisted  for  appellant  that  his  special 
demurrer  should  have  been  sustained.  It  be- 
ing claimed  that  the  service  of  process  was  In 
Jefferson  county;  and  he  also  contends  that 
the  Hardin  circuit  court  had  no  Jurisdiction 
of  the  subject-matter.  It  is  the  contention  of 
appellee  that  the  Hardin  circuit  court  had 
jurisdiction  both  of  the  subject-matter  and  of 
the  defendant,  but  that,  if  the  service  of  sum- 
mons was  even  subject  to  be  quashed,  the 
appellant  had  not  entered  a  proper  motion  or 
proceeding  to  avail  himself  of  that  defect, 
and  that,  having  demurred  to  the  jurisdiction 
of  the  court  as  to  the  subject-matter  of  the 
action,  as  well  as  answered  to  the  merits,  he 
waived  the  question  of  personal  jurisdiction, 
even  if  it  had  otherwise  been  available.  It 
seems,  however,  to  us,  that  the  circuit  court 
of  Hardin  had  jurisdiction  both  of  the  sub- 
ject-matter, and  of  the  defendant;  hence  the 
demurrer  was  properly  overruled.  Section  73, 
Civ.  Code. 

It  appears  to  us,  taking  all  the  evidence  into 
consideration,  that  those  in  charge  of  the 
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barge  mentioned  in  the  pleadings  were  agents 
of  the  appellant  as  to  the  delivery  of  the 
barge;  hence  the  statements  made  by  them 
concerning  the  disposition  and  management 
of  the  barge  was  competent  evidence;  hence 
we  are  of  the  opinion  that  no  error  of  the 
court  occurred  as  to  the  admission  of  testi- 
mony. 

It  is  the  further  contention  of  appellant  that 
the  court  erred  in  giving  and  refusing  instruc- 
tions, but  upon  a  careful  consideration  of  the 
Instructions  given  we  are  of  the  opinion  that, 
taken  as  a  whole,  they  are  as  favorable  to  ap- 
pellant as  he  was  entitled  to.  It  may  be  con- 
ceded that  the  evidence  Is  conflicting,  but 
the  Jury  heard  the  testimony  of  all  the  wit- 
nesses, and  it  was  the  province  of  the  Jury 
to  consider  the  testimony,  and  to  arrive  at 
the  truth  of  the  matter;  and,  inasmuch  as 
there  was  testimony  Introduced  sufficient  to 
authorize  the  finding  of  the  Jury,  we  are  not 
disposed  to  disturb  the  verdict  on  account  of 
the  insufficiency  of  the  testimony. 

We  cannot  concur  in  the  appellant's  conten- 
tion that  the  failure  of  defendant  to  comply 
with  the  contract  was  not  the  proximate 
cause  of  the  damages  or  injury.  If  appellee's 
theory  of  the  contract  is  true,  it  is  reasonably 
certain  that  appellee  would  not  have  sus- 
tained the  loss  complained  of  If  appellant  had 
complied  with  the  contract;  and  it  does  not 
appear  that  appellee  was  guilty  of  negligence 
in  his  attempt  to  comply  with  the  directions 
alleged  to  have  been  given  by  the  appellant 
as  to  the  management  and  delivery  of  the 
barge  after  it  was  loaded,  even  if  it  be  con- 
ceded that  the  loading  of  the  barge  at  the 
time  and  place  mentioned  was  a  waiver  or 
compromise  of  the  original  contract  It  Is 
reasonably  certain  that,  if  appellant  had  com- 
plied with  the  contract  claimed  and  testified 
to  by  appellee,  the  damage  would  not  have 
occurred,  and  the  Jury  must  have  found  as  a 
fact  that  some  such  contract  was  entered  into, 
and,  this  being  true,  appellant  is  responsible 
for  the  damages  caused  by  the  failure  of  ap- 
pellant to  perform  his  part  of  the  contract. 
See  Railroad  Co.  v.  Brownlee,  14  Bush,  599, 
and  Hernshelm  v.  Mississippi  VaL  Co.  (Ky.) 
35  S.  W.  1115.  Judgment  affirmed,  with  dam- 
ages. 

SMITH  v.  BRANNON  et  al.i 
(Court  of  Appeals  of  Kentucky.  May  24,  1899.) 
Pabthbrshif — Set-  Off. 

1.  Where  N.  purchased  from  A.,  who  owned  a 
stallion  jointly  with  B.,  his  half  interest  in 
the  use  of  the  stallion  for  a  certain  season,  and 
subsequently  entered  into  a  contract  with  B. 
to  stand  the  horse  in  partnership,  N.  to  pay  all 
expenses,  and  to  reimburse  himself  out  of  mon- 
eys collected  for  the  services  of  the  horse,  the 
profits,  if  any.  to  be  divided  equally  between 
them,  there  was  a  partnership. 

2.  As  an  individual  account  dne  from  one 
member  of  a  partnership  cannot  be  set  off 
against  an  account  due  the  firm,  one  who  ad- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


vanced  money  to  B.  prior  to  the  partnership, 
under  an  agreement  that  he  might  breed  two 
mares  to  the  stallion,  cannot  set  off  his  claim 
for  the  money  advanced  against  the  fees  due  by 
him  to  the  partnership  for  the  services  of  the 
stallion. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  J.  H.  Brannon  &  Co.  against  W. 
J.  Smith  to  recover  for  the  services  of  a  stal- 
lion. Judgment  for  plaintiffs,  and  defendant 
appeals.  Affirmed. 


Walker  &  Slack,  for  appellant, 
kins,  for  appellees. 


H.  M.  Has- 


BTJRNAM,  J.  J.  H.  Brannon  and  W.  W. 
Adams  were  the  Joint  owners  of  a  stallion. 
In  the  spring  of  1894,  appellee  Kail  purchased 
from  Adams  his  half  interest  in  the  use  of 
the  stallion  for  the  season  of  1894,  and  subse- 
quently entered  into  a  contract  with  Brannon 
to  stand  the  horse  in  partnership  at  a  season 
fee  of  $50  to  Insure  a  colt.  By  agreement  be- 
tween them,  Nail  paid  the  license  fee,  feed 
bill,  and  keep  of  the  horse,  amounting'  to  $325, 
under  an  agreement  that  he  was  to  have  the 
right  to  collect  all  moneys  for  the  services  of 
the  horse,  and  to  first  apply  same  to  the  pay- 
ment of  this  money  disbursed  by  bim  for  the 
benefit  of  the  firm,  and  then,  If  there  was  any 
profit,  It  was  to  be  divided  equally  between 
them. 

Appellant  bred  two  mares  to  the  stallion 
during  the  season,  both  of  whom  produced  a 
colt  in  the  spring  of  io96,  but  he  refused  to 
pay  for  the  services  of  the  stallion,  because, 
as  he  alleges,  he  had  advanced  to  Brannon, 
one  of  the  partners,  $75  In  the  year  1893,  un- 
der an  agreement  that  he  might  breed  two 
mares  to  his  stallion,  which  agreement  he  al- 
leges was  previous  to  the  partnership  between 
appellees,  and  at  a  time  when  Brannon  was 
the  sole  owner  of  the  horse.  The  trial  result- 
ed in  a  verdict  and  judgment  against  appel- 
lant, which  we  are  asked  to  reverse.  The  only 
ground  relied  on  is  that  the  court  erred,  to  the 
prejudice  of  appellant,  In  the  instructions  giv- 
en the  jury,  and.  In  refusing  to  give  lnstruc-  m 
tiona  asked  by  his  counsel 

The  only  question  submitted  to  the  determi- 
nation of  the  jury  by  the  Instruction  was  that 
of  the  alleged  partnership  between  appellees. 
There  can  be  no  question,  from  the  testimony 
in  the  case,  that  appellee  Nail  had  purchased 
from  Adams  his  half  Interest  In  the  use  of  the 
stallion  for  the  year  1894,  and  that  he  and 
Brannon,  who  at  that  time  owned  the  other 
half  interest,  entered  into  a  contract  to  stand 
the  horse  as  partners  during  the  season  of 
1894,  and  that  the  mares  of  appellant  were 
bred  while  this  partnership  existed.  There  is 
no  contention  that  Nail  was  liable  to  appellant 
for  the  money  advanced  to  Brannon  in  1893, 
or  that  he  had  any  knowledge  of  the  alleged 
contract  between  appellant  and  Brannon  at 
the  time  the  mares  were  bred.  The  law  is 
well  settled  that  an  Individual  account  due 
from  one  member  of  a  partnership  cannot  be 
set  off  against  an  account  due  the  firm.  See 
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Story,  Part n.  §  128;  Gow,  Partn.  {  59;  Daniel 
v.  Daniel,  9  B.  Mon.  195;  Warder  v.  Newdi- 
gate,  11  B.  Mon.  173.  The  fees  for  the  services 
of  the  stallion  for  the  year  1894  belonged  to 
the  firm,  and  were  first  chargeable  with  the 
payment  of  the  moneys  advanced  by  appellee 
Nail  for  the  benefit  of  the  firm.  Nail  did  not 
become  liable  for  the  antecedent  debts  of 
Brannon  when  he  entered  into  the  contract  to 
stand  the  stallion  with  him  for  the  year  1894, 
and  moneys  due  the  firm  for  the  services  of 
the  horse  cannot  be  made  liable  for  individual 
debts  of  the  firm,  without  an  express  under- 
standing to  that  effect  See  Meador  v.  Hughes, 
14  Bush,  652;  Elkln  v.  Green,  13  Bush,  612; 
Colly.  Partn.  i  515. 

The  controlling  question  in  the  case  was 
the  genuineness  of  the  alleged  partnership  of 
appellees.  If  such  partnership  existed,  then, 
as  a  matter  of  law,  the  defense  relied  upon  by 
appellant  was  not  a  good  one  against  a  claim 
due  the  firm;  and,  this  question  having  been 
properly  submitted  to  the  Jury,  we  perceive  no 
error  to  appellant's  prejudice.  Wherefore  the 
Judgment  is  affirmed. 


FRANKFORT  CHAIR  CO.  v.  BUCHANAN.* 
(Court  of  Appeals  of  Kentucky.  May  24,  1899.) 

Saus  — 1  Failure  to  Deliver  Possession  —  As- 
siohmest  of  Contract. 
Under  Ky.  St.  f  1908,  providing  that  every 
unrecorded  transfer  of  personal  property  shall 
be  void  as  to  a  purchaser  without  notice,  or 
any  creditor,  where  the  actual  possession  does 
not  accompany  the  same,  where  one  who  had  a 
contract  for  the  entire  output  of  chairs  manu- 
factured at  a  state  penitentiary  assigned  the 
contract  to  another,  to  whom  the  chairs  were 
actually  delivered  by  the  state,  the  transaction 
was  valid,  as  against  creditors  of  the  assignor. 

Appeal  from  circuit  court,  Franklin  county. 

"Not  to  be  officially  reported." 

Action  by  Lytle  Buchanan,  assignee,  against 
A.  D.  Martin.  Intervention  by  the  Frankfort 
Chair  Company,  claiming  property  levied  up- 
on under  attachment,  and  the  Frankfort  Chair 
Company  appeals  from  a  Judgment  subjecting 
the  attached  property.  Reversed. 

L.  J.  Crawford  and  W.  H.  Holt,  for  appel- 
lant.  Cromwell  &  Franklin,  for  appellee. 

PAYNTER,  J.  The  appellee,  Buchanan,  in- 
stituted this  action  against  A.  D.  Martin,  ob- 
tained an  order  of  attachment  against  him, 
and  had  it  levied  upon  certain  chairs,  as  his 
property.  The  appellant,  Frankfort  Chair 
Company.  Interpleaded,  and  claimed  the  prop- 
erty levied  upon  under  the  attachment  belong- 
ed to  it.  The  question  to  be  determined  in 
this  case  is  whether  the  property  belonged  to 
Martin  or  the  chair  company.  The  facts  are: 
The  sinking-fund  commissioners  of  the  state 
entered  into  a  contract  with  Martin,  by  the 
terms  of  which  they  sold  to  him  the  entire 
output  of  chairs  manufactured  at  the  Frank- 
fort penitentiary  for  a  certain  number  of 


i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


years.  In  December,  1896,  he  transferred  and 
assigned  to  the  Frankfort  Chair  Company,  an 
Ohio  corporation,  all  the  rights  he  had  under 
the  contract  with  the  sinking-fund  commis- 
sioners. This  transfer  was  made  without  any 
consultation  with  the  sinking-fund  commis- 
sioners, and  without  having  obtained  their 
consent  As  a  consideration  of  the  assign- 
ment and  the  transfer  of  the  contract  the 
chair  company  was  to  receive  and  pay  for  the 
chairs  which  the  commissioners  had  agreed 
to  furnish  him,  and  it  assumed  his  liability  to 
the  state,  and  paid  for  such  chairs  as  it  re- 
ceived, according  to  the  terras  of  his  contract. 
It  appears  from  the  evidence  in  the  case  that, 
when  the  state  was  ready  to  deliver  chairs  un- 
der the  contract  they  were  delivered  to,  and 
received  by,  the  chair  company,  and  stored 
in  the  warerooms,  where  Martin  was  author- 
ized to  place  them  under  the  terms  of  the  con- 
tract The  chair  company  executed  its  re- 
ceipt for  such  chairs  as  it  received,  but  the  ac- 
count which  the  state  kept  was  in  the  name, 
of  Martin;  a  manifest  reason  therefor  being 
that  the  state  held  an  obligation  which  be  exe- 
cuted, with  sureties,  to  the  effect  that  he  would 
perform  his  contract  The  uncontradicted  tes- 
timony in  the  record  shows  that  he  never  bad 
possession  of  the  chairs  levied  upon,  but  that 
they  were  delivered  direct,  by  the  sinking- 
fund  commissioners,  through  the  warden  of 
the  penitentiary,  to  the  chair  company.  There 
Is  no  reason  why  he  could  not  assign  to  the 
chair  company  all  the  Interest  which  he  had 
under  the  contract  with  the  state,  and  direct 
to  whom  the  chairs  should  be  delivered.  This 
could  be  done  without  obtaining  the  consent 
of  the  sinking-fund  commissioners,  and,  so 
long  as  the  chair  company  received  and  paid 
for  the  chairs  according  to  the  terms  of  the 
contract,  the  state  could  have  no  complaint 
against  him.  Presumably,  the  chairs  which 
he  was  to  obtain  under  the  contract  were  to 
be  resold,  and  if  he  chose  to  sell  them  as  a 
whole,  by  transferring  his  interest  in  the  con- 
tract, he  had  the  same  right  to  do  so  as  he 
would  have  to  sell  any  specified  quantity  which 
the  sinking-fund  commissioners  had  been  obli- 
gated to  deliver  to  him. 

The  court  peremptorily  instructed  the  Jury 
to  find  for  the  plaintiff.  We  would  be  at  a 
loss  to  know  upon  what  grounds  the  court 
gave  the  peremptory  instruction,  except  for 
the  brief  of  counsel  for  appellee,  in  which  it 
is  sold  that  the  court  acted  properly  in  declar- 
ing the  transaction  between  Martin  and  the 
chair  company  fraudulent  or  void  as  to  the 
appellee,  a  creditor  of  Martin,  "for  want  of 
actual,  visible  change  of  possession  from  Mar- 
tin to  appellant,  as  required  by  section  1908, 
Ky.  St.,"  which  reads  as  follows:  "Every  vol- 
untary alienation  of  or  charge  upon  personal 
property,  unless  the  actual  possession,  in  good 
faith,  accompanies  the  same,  shall  be  void  as 
to  a  purchaser  without  notice,  ot  any  creditor, 
prior  to  the  lodging  for  record  of  such  transfer 
or  charge  in  the  office  of  the  county  court  for 
the  county  where  the  alienor  or  person  creat* 
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ing  the  charge  resides."  We  think  the  court 
was  in  error  in  assuming  that  the  transaction 
came  within  the  inhibition  of  the  statute  quot- 
ed. \v'e  do  not  think  it  applies  to  this  trans- 
action, am  we  have  said,  the  chairs  were 
never  delivered  to  Martin,  but,  by  virtue  of 
the  assignment  which  he  made  of  his  contract, 
they  were  actually  delivered  to  the  chuir  com- 
pany. The  benefits  to  be  derived  from  the 
contract  of  the  state  had  been  vested  in  the 
chair  company,  and  this  included  the  right  to 
receive  the  chairs  from  the  sinking-fund  com- 
missioners which  be  would  have  been  entitled 
to  have  received  under  his  contract.  Not  only 
had  his  right  in  the  contract  been  vested  in 
the  chair  company,  but  there  had  been  an  ac- 
tual delivery  of  the  property  levied  upon  to 
it  So  far  as  this  record  shows,  the  transac- 
tion between  Martin  and  the  chair  company 
was  in  the  utmost  good  faith.  We  think  the 
court  erred  in  giving  the  jury  a  peremptory 
instruction.  The  judgment  is  reversed  for  pro- 
ceedings consistent  with  this  opinion. 


BELL  &  COGGESHALL  CO.  et  al.  v. 
KENTUCKY  GLASS-WORKS  CO. 

(Court  of  Appeals  of  Kentucky.  May  12, 1890.) 

"To  be  officially  reported." 
Dissenting  opinion.    For  former  opinions, 
see  48  S.  W.  443  and  50  S.  W.  1002. 

PAYNTER,  J.  The  glass-works  company  dis- 
counted at  various  times  notes  at  the  Kentucky 
National  Bank,  in  tbe  aggregate  amounting  to 
about  $48,000.  On  November  20, 1885,  it,  hav- 
ing failed  to  pay  its  notes  at  maturity,  exe- 
cuted a  mortgage  to  the  bank  on  certain  real 
estate  to  secure  the  total  of  the  indebtedness 
to  the  bank.  Desiring  to  buy  a  Coheney  bot- 
tle grinder,  and  not  having  money  to  pay  the 
full  amount  of  the  purchase  price,  it  procured 
at  the  Kentucky  National  Bank  an  advance 
of  $625  for  that  purpose,  and  to  secure  which 
it  gave  the  bank  what  the  parties  called  a 
"warehouse  receipt"  on  the  machine.  This 
was  in  1887.  Needing  soda  ash  for  use  in  the 
manufacture  of  glass,  the  Kentucky  National 
Bank  advanced  to  it  $650  to  pay  for  29  bar- 
rels of  ash,  and  upon  which  was  Issued  an- 
other warehouse  receipt.  The  Kentucky  Na- 
tional Bank,  also  in  1887,  advanced  the  glass- 
works company  $850,  to  secure  which  the  com- 
pany gave  the  bank  a  warehouse  receipt  on 

200  gross  of  quart  Jars.   In  ,  1887,  the 

glass-works  company  was  indebted  to  Bridg- 
ford  &  Co.  Bridgford  &  Co.  brought  suit  up- 
on their  claim,  and  obtained  an  attachment 
against  the  property  of  the  glass-works  com- 
pany. Thereupon,  under  the  advice  of  coun- 
sel, the  glass-works  company  made  an  as- 
signment for  the  benefit  of  creditors.  In  the 
Bridgford  &  Co.  action,  upon  the  hearing, 
the  court  discharged  the  attachment  In  the 
meantime  the  assignee  brought  suit  to  settle 
the  trust  estate,  and  appellants,  creditors  of 


the  glass  company,  filed  their  answers,  in 
which  certain  defenses  are  interposed.  It  is 
contended  that  the  assignment  was  made  to 
defraud  creditors;  that  the  glass  company  is 
a  corporation  organized  under  the  General 
Statutes  of  Kentucky,  with  a  capital  stock  of 
$12,000,  with  a  provision  1b  Its  articles  of  in- 
_corporation  that  the  indebtedness  to  which 
the  corporation  was  authorized  to  subject  it- 
self should  not  exceed  $8,000;  and  that  the 
debts  of  the  bank,  which  exceeded  $8,000, 
were  not  enforceable,  because  of  the  provision 
mentioned.  There  is  nothing  in  the  statute 
which  declares  that,  If  the  corporation  incurs 
or  creates  an  indebtedness  in  excess  of  that 
which  is.  authorized,  the  contract  is  void. 
Neither  is  there  anything  in  the  articles  of  in- 
corporation which  so  declares.  The  money 
was  received  by  the  corporation,  and  used  iu 
its  business.  Some  of  the  assets  which  were 
assigned  were  acquired  by  the  money  which 
it  obtained  from  the  bank.  There  is  no  evi- 
dence that  the  bank  knew  that  the  authority 
of  tbe  glass-works  company  was  limited  in 
the  matter  of  contracting  an  Indebtedness. 
The  record  shows  that  the  bank  advanced 
money  to  the  company  In  the  utmost  good 
faith.  When  a  corporation  enters  into  a  con- 
tract in  violation  of  its  charter,  either  party 
is  allowed  to  withdraw  from  It,  so  long  as  a 
rescission  can  be  effected  wlthont  Injustice. 
When  one  party  has  performed  the  contract, 
public  policy  can  be  best  conserved  by  com- 
pelling the  other  party  to  make  compensation 
for  a  failure  to  perform  the  obligations  im- 
posed by  the  contract  When  money  has  been 
borrowed,  as  in  this  case,  common  honesty 
demands  that  the  borrower  be  adjudged  to 
pay  It.  The  corporation  received  tbe  money 
borrowed;  hence,  the  stockholders  necessarily 
enjoyed  the  benefit  of  it.  The  corporation 
having  received  and  retained  the  money,  nei- 
ther it  nor  its  creditors  can  be  heard  to  ques- 
tion its  authority  to  borrow  the  money.  It 
may  be  said  here  that  the  glass-works  com- 
pany, or  its  shareholders,  do  not  deny  its  lia- 
bility to  the  bank  for  the  sums  borrowed. 
The  complaint  is  from  its  creditors,  most 
If  not  all  of  whose  debts  were  contracted  aft- 
er the  mortgage  had  been  executed  to  the 
bank.  If  a  debtor  cannot  plead  that  the  debt 
was  contracted  in  violation  of  a  law,  and  thus 
defeat  its  enforcement,  the  creditors  of  the 
debtor  cannot  do  so.  If  the  debts  due  the 
bank  are  valid,  then  it  follows  that  the  mort- 
gage executed  to  secure  it  should  be  enforced. 
To  allow  a  corporation  to  borrow  money  and 
use  it  for  its  benefit,  and  to  defeat  an  action 
to  recover  it  on  the  ground  that  it  exceeded 
its  authority  in  borrowing  It  Is  placing  a  pre- 
mium upon  dishonesty.  Public  poliey  will 
not  justify  such  an  injustice.  Mora  we  tz  (Prtv. 
Corp.  §  680)  says  "that  a  provision  m  a  char- 
ter prohibiting  it  from  creating  an  indebted- 
ness in  excess  of  a  certain  amount  does  not 
render  debts  Incurred  in  excess  of  that  amount 
null  and  void,  by  force  of  the  legislative  act, 
unless  this  be  the  plain  meaning  of  the  pro- 
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vision."  The  same  authority  says  in  section 
685:  "It  seems  but  reasonable  tbat  a  con- 
tract which  la  forbidden  by  law,  and  which 
may  subject  the  company  making  it  to  the 
penalty  of  dissolution,  should  not  be  held  ob- 
ligatory, except  for  strong  reasons  of  equity. 
Either  party  should  be  allowed  to  withdraw, 
so  long  as  a  rescission  can  be  effected  without 
injustice.  Accordingly  it  has  been  held  that 
a  contract  entered  into  by  a  corporation  In  ex- 
cess of  its  charter  may  be  avoided  by  either 
party  so  long  as  it  remains  unexecuted  by 
both  parties."  It  is  said  in  section  688:  "A 
court  of  equity  will  even  decree  the  specific 
performance  of  a  contract  entered  into  by  a 
corporation  In  violation  of  Its  charter,  if  re- 
lief of  that  character  Is  required  in  order  to 
protect  the  rights  of  a  party  who  dealt  with 
the  company  in  good  faith  and  without  no- 
tice." In  section  689  of  the  same  authority 
the  following  language  is  used:  "If  a  contract 
is  made  by  a  corporation  in  excess  of  Its  char- 
tered powers,  either  party  to  the  contract 
may  withdraw,  so  long  as  a  rescission  can  be 
effected  without  Injustice;  but  after  a  con- 
tract of  this  character  has  been  performed  by 
either  of  the  parties,  the  requirements  of  pub- 
lic policy  can  best  be  satisfied  by  compelling 
the  other  party  to  make  compensation  for  a 
failure  to  perform  the  agreement  on  his  side." 
in  section  695  this  doctrine  is  announced: 
That,  when  money  is  borrowed  or  loaned  by 
the  corporation  In  violation  of  an  express  pro- 
hibition in  its  charter,  the  contract  may  be 
enforced.  Sedgwick  (St.  &  Const.  Law,  p.  73) 
says:  "Where  it  is  simply  a  question  of  au- 
thority to  contract,  arising  either  on  a  ques- 
tion of  regularity  of  organization,  or  of  power 
conferred  by  the  charter,  a  party  who  has  had 
the  benefit  of  the  agreement  cannot  be  per- 
mitted, in  an  action  founded  on  it,  to  question 
its  validity.  It  would  be  in  the  highest  de- 
gree inequitable  and  unjust  to  permit  the  de- 
fendant to  repudiate  a  contract,  the  fruits  of 
which  he  retains."  In  Auerbach  v.  Mill  Co.,  28 
Minn.  298,  9  N.  W.  801,  It  was  held  "that  when 
an  unauthorized  contract  has  been  executed  by 
a  corporation,  and  it  has  reaped  the  benefit 
of  it,  public  policy  does  not  require  the  courts 
to  refuse  to  administer  justice  between  the 
parties  in  accordance  with  the  plain  princi- 
ples of  law.  In  such  a  case  the  remedy  for 
the  violation  by  the  corporation  of  its  charter 
power  lies  elsewhere." 

We  are  here  seeking  to  administer  justice 
as  between  these  contracting  parties.  If  jus- 
tice did  not  demand  the  application  of  other 
principles  of  law,  the  defense  of  ultra  vires 
might  be  sufficient,  but  the  doctrine  of  estop- 
pel, as  a  principle  of  law,  is  as  positive  and 
well-recognized  as  is  the  law  that  a  corpora- 
tion may  not  exceed  its  corporate  power;  and, 
although  the  defendant  exceeded  its  authori- 
ty, it  should  be  denied  the  right  to  assert  the 
fact  of  its  own  wrong,  when  to  allow  its  plea 
would  work  injustice  and  wrong  to  a  party 
who  has  been  misled  by  its  acts  performed 
within  the  general  scope  of  its  power.  In 


Manufacturing  Co.  v.  Canney,  54  N.  H.  296, 
it  was  said:  "In  this  case  the  statute  under 
which  the  corporation  was  organized,  forbid- 
ding the  corporation  to  contract  debts  or  in- 
cur liabilities  to  exceed  one-half  of  its  capi- 
tal stock  actually  paid  in  and  unimpaired, 
and  of  its  other  property  and  assets,  is  direct- 
ory. Debts  contracted  and  liabilities  incur- 
red in  excess  of  that  amount  are  binding  up- 
on the  corporation."  Garrett  v.  Plow  Co.,  70 
Iowa,  697,  29  N.  W.  395,  held  that  the  debt 
of  a  corporation  beyond  the  limit  prescribed 
by  its  charter  is  not  Invalid,  but  enforceable. 
In  Steamboat  Co.  v.  McCutcheon,  13  Pa.  St. 
13,  a  corporation  had  taken  a  lease  of  real 
estate  without  authority  in  its  charter,  and 
in'  an  action  for  rent  the  court  enforced  the 
contract  The  judge,  In  delivering  his  opin- 
ion, said:  "Some  things  lie  too  deep  in  the 
common  sense  and  common  honesty  of  man- 
kind to  require  either  argument  or  authority 
to  support  them;  and  this,  I  think,  is  one  of 
them."  The  court,  in  the  case  of  Navigation 
Co.  v.  Weed,  17  Barb.  382,  said:  "When  it 
is  a  simple  question  of  capacity  or  authority 
to  contract,  arising  either  on  a  question  of 
regularity  or  organization,  or  of  powers  con- 
ferred by  the  charter,  the  party  who  has  had 
the  benefits  of  the  contract  cannot  be  permit- 
ted to  question  its  validity  in  an  action  upon 
it"  In  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  it 
was  said:  "The  plea  of  ultra  vires  should 
not,  as  a  general  rule,  prevail,  whether  inter- 
posed for  or  against  a  corporation,  where  it 
would  not  advance  justice,  but,  on  the  con- 
trary, would  accomplish  a  legal  wrong."  In 
Town  Co.  v.  Morris  (Kan.  Sup.)  23  Pac.  669, 
the  charter  of  a  corporation  provided,  "The 
indebtedness  of  the  company  shall  not  exceed 
$500  at  any  one  time,"  and  the  suit  was  for 
an  amount  nearly  four  times  in  excess  of  the 
charter  limit.  The  company  received  and 
used  the  merchandise,  but  undertook  to  plead 
ultra  vires  against  the  payment  of  the  ex- 
cessive note,  and  also  claimed  that  the  presi- 
dent and  secretary  were  unauthorized  by  the 
board  of  directors.  The  court  said:  "After 
a  corporation  has  enjoyed  the  benefit  of  a 
contract  or  other  arrangement  made  in  good 
faith  with  any  of  its  regular  agents,  it  is 
but  fair  that  every  reasonable  presumption 
should  be  made  in  order  to  hold  the  transac- 
tion binding  upon  the  company.  Under  these 
circumstances  the  acquiescence  of  the  share- 
holders may  often  be  presumed.  •  •  • 
While  an  executory  contract  made  by  a  cor- 
poration without  authority  cannot  be  enfor- 
ced, yet  where  the  contract  has  been  execut- 
ed, and  the  corporation  has  received  the  ben- 
efit of  it,  the  law  Interposes  an  estoppel,  and 
will  not  permit  the  validity  of  the  contract 
to  be  questioned.  •  *  •  where  a  contract 
results  to  the  benefit  of  a  corporation,  very 
slight  evidence  of  acquiescence  or  applica- 
tion will  be  sufficient  to  give  It  validity. 
*  •  *  We  think  that  the  limitation  of  five 
hundred  dollars  in  the  charter  of  the  corpo- 
ration cannot  be  regarded  of  any  more  force 
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than  a  by-law.  *  •  •  Therefore  the  lim- 
itation of  five  hundred  dollars  is  for  tbe  di- 
rection of  the  officers  and  agents  of  the  cor- 
poration, ana  may  be  considered  directory 
only.  It  does  not  annul  the  contract."  In 
Thomp.  Corp.  {  5705,  it  Is  said:  "There  is  an 
implied  warranty  upon  the  part  of  the  cor- 
poration, through  Its  officers,  that  the  power 
has  not  been  exhausted,  and  that  the  condi- 
tions do  not  exist  which  render  it  unlawful 
for  the  corporation  to  contract  tbe  debt;  so 
that,  to  allow  the  corporation  to  avoid  the 
repayment  of  the  debt  on  this  ground,  where 
it  has  had  and  enjoyed  the  benefit  of  the  con- 
tract, would  be  to  allow  it  to  make  its  own 
wrong  the  means  of  defrauding  the  innocent 
public.  It  is  immaterial  on  what  ground  the 
courts  which  hold  the  corporation  cannot  be 
permitted  to  repudiate  an  honest  debt  upon 
such  a  plea  place  themselves,— whether  they 
say  that  the  statute  is  directory  merely,  or 
that  the  corporation  Is  estopped  from  set- 
ting up  the  defense  after  having  enjoyed  the 
benefit  of  the  contract,— especially  where  the 
money  borrowed  has  been  used  in  conducting 
the  legitimate  corporate  business,  with  the 
knowledge  and  consent  of  all  its  officers  and 
stockholders.  The  Judges  are  in  all  cases 
driven  to  the  conclusion  by  the  mere  stress  of 
Justice."  In  Jones,  Mortg.  §  127,  it  is  said: 
"But  even  if  the  directors  exceed  their  au- 
thority in  borrowing  money  for  the  corpora- 
tion, and  executing  a  mortgage  to  secure  the 
repayment  of  it,  the  corporation  cannot,  aft- 
er enjoying  the  benefit  of  the  loan  and  ac- 
quiescing In  the  transaction,  question  their 
authority.  The  stockholders  may  restrain 
the  directors  or  other  officers  in  any  attempt 
to  transcend  their  powers;  but  if  they  re- 
main silent,  and  permit  them  to  make  con- 
tracts or  execute  mortgages  upon  their  prop- 
erty, and  receive  the  benefits  of  the.  loan, 
they  will  be  estopped  to  say  that  the  officers 
were  not  authorized  to  do  these  acts."  In 
Allls  v.  Jones,  45  Fed.  148,  the  court  said: 
"The  money  was  received  by  the  companies, 
and  used  in  conducting  and  carrying  on  their 
legitimate  corporate  business,  with  the  knowl- 
edge and  consent  of  all  the  officers  and  stock- 
holders. On  these  facts  the  banks  are  enti- 
tled to  be  repaid  their  money,  and  the  com- 
panies could  execute  a  valid  security  for  its 
payment.  •  •  *  Skeen  cannot  be  beard  to 
urge  this  objection,  because  he  is  not  a  cred- 
itor of  the  milling  companies;  and  Allls  be- 
came such,  if  at  all,  after  the  debts  to  the 
banks  had  been  created,  and  it  would  seem, 
therefore,  that  he  is  in  no  plight  to  raise  the 
question.  The  written  promise  of  the  milling 
companies,  executed  by  their  secretary  and 
treasurer,  to  pay  the  plaintiff's  debt,  under 
all  the  circumstances  of  this  case,  made  it  the 
debt  of  tbe  companies.  But  an  application 
to  the  plaintiff's  case  of  the  strict  rules  which 
he  seeks  to  have  applied  to  the  bank's  claim 
and  mortgages  would  undoubtedly  under- 
mine bis  own  case,  and  leave  him  without 
any  claim  against  the  companies."   In  Sioux 


City  Terminal  Railroad  &  Warehouse  Co.  v. 
Trust  Co.  of  North  America,  27  C.  C.  A.  82, 
82  Fed.  133,  the  court  said:  "Can  the  mort- 
gagor, under  these  circumstances,  avail  itself 
of  its  violation  of  the  statute  to  defeat  the 
mortgage  upon  which  it  has  borrowed  this 
money?  If  not,  have  its  subsequent  credit- 
ors any  better  standing  to  assail  it?  These 
are  the  crucial  questions  in  this  case.  This 
is  a  suit  in  equity.  The  terminal  company 
has  received  the  full  benefit  of  the  proceeds 
of  these  bonds,  and  it  obtained  this  money 
upon  the  faith  of  this  mortgage.  The  crea- 
tion of  the  debt  and  mortgage  was  not  with- 
out the  general  scope  of  its  powers,  but  it 
was  the  result  of  the  excessive  exercise  of  one 
of  those  powers.  •  •  •  The  statute,  whose 
provisions  the  bonds  and  mortgage  violate, 
prescribed  no  penalty  for  such  a  violation.  It 
did  not  declare  that  bonds  and  mortgages  is- 
sued to  secure  an  Indebtedness  in  excess  of 
the  limitation  it  fixed  should  be  void.  Since 
tbe  legislature  imposed  no  such  penalty,  it  Is 
not  the  province  of  the  courts  to  do  so.  The 
remedy  for  the  violation  of  this  statute  is  not 
the  destruction  of  the  contracts  which  evi- 
dence it,  but  tbe  ouster  and  dissolution  of 
the  corporation  at  the  suit  of  the  state.  The 
state  alone  can  complain  of  it,  and  the  debt- 
or cannot  usurp  its  functions.  *  *  *  A 
man  cannot  plead  his  own  wrong  to  relieve 
himself  from  the  obligations  of  an  executed 
contract  whose  benefits  he  retains;  nor  is  it 
any  defense  for  a  private  corporation,  against 
the  enforcement  of  an  executed  contract 
whose  benefits  it  holds,  that,  while  its  execu- 
tion was  within  the  general  scope  of  its  pow- 
ers, it  involved  an  excessive  exercise  of  one 
of  them.  While  it  retains  the  benefits  of 
such  contract,  it  silently  affirms,  and  may  not 
be  permitted  to  deny,  its  validity.  *  *  • 
These  decisions  do  not  rest  upon  tbe  princi- 
ple of  estoppel,  nor  depend  upon  the  credit- 
or's Ignorance  of  the  excessive  indebtedness. 
They  stand  upon  the  rule  that  be  who  seeks 
equity  must  do  equity,  and  upon  the  princi- 
ple that  one  may  not  at  the  same  time  ac- 
cept the  benefits  and  repudiate  the  burdens 
of  his  contracts."  In  Haldeman  v.  Alnslie,  82 
Ky.  399,  the  corporation  was  limited  by  its 
articles  to  incur  a  liability  of  $15,000.  It 
contracted  an  indebtedness  of  over  $30,000. 
This  indebtedness  was  largely  to^anks,  and 
the  court  said:  "In  this  case  we  think  It 
clear  that  the  banks  could  have  recovered  of 
tbe  stockholders,  for  the  reason  that  those 
conducting  tbe  business  of  the  corporation 
bad  created  this  indebtedness  for  the  benefit 
of  the  corporation."  In  German  Nat  Bank 
v.  Louisville  Butchers'  Hide  &  Tallow  Co. 
(Ky.)  29  S.  W.  882,  the  notes  were  discounted 
by  the  corporation  at  the  German  National 
Bank,  and  upon  these  notes  suits  were 
brought.  It  was  sought  to  defeat  a  recovery 
upon  them  upon  the  ground  that  the  act  of 
discounting  notes  was  ultra  vires.  The  cor- 
poration got  the  proceeds  of  the  notes,  and 
the  court  held  that  a  corporation  could  not 
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hold  onto  the  money,  and  repudiate  the  act 
by  -which  it  had  got  It  The  court  approved 
what  Brice  on  Ultra  Vires  said  (2d  Eng.  Ed. 
789),  to  wit:  "In  every  case  a  corporation 
must  account  for  benefits  which  It  has  re- 
ceived In  an  ultra  vires  transaction.  This  is 
a  well-known  equitable  doctrine.  It  has  been 
applied,  not  only  to  persons  of  full  age,  and 
under  no  disability,  civil  or  mental,  but  also 
to  those  who  are  under  some  Incapacity,— In- 
fants and  lunatics.  From  these  persons  the 
principle  has  been  extended  to  corporations." 

It  Is  suggested  the  conclusion  which  I  have 
reached  is  in  conflict  with  the  case  of  First 
Nat  Bank  of  Covington  v.  D.  Kiefer  Milling 
Co.,  95  Ky.  104,  23  S.  W.  676.   In  that  case 
it  appeared  that  the  corporation  became  In- 
debted to  the  bank  in  the  sum  of  $77,000,  in 
violation  of  its  articles   of  incorporation, 
which  only  authorized  it  to  incur  an  indebt- 
edness not  to  exceed  $30,000.    The  corpora- 
tion was  insolvent,  and  the  court  below  ad- 
judged that  the  bank  should  participate  rat- 
ably in  the  distribution  of  the  estate  on  $30,- 
000  of  its  debt,  and  this  court  concurred  in 
that  view.  The  court  in  that  case  did  not  de- 
cide what  would  have  been  the  effect  of  the 
violation  of  the  provision  of  the  articles  of 
Incorporation  if  it  had  been  simply  a  ques- 
tion between  the  bank  and  the  corporation. 
As  the  reason  for  sustaining  the  judgment  of 
the  court  below,  the  court  said:  "But  the  en- 
forcement of  that  provision  la  demanded  by 
the  assignee  for  the  benefit  of  other  cred- 
itors,' who  have  been  prejudiced  by  the  un- 
authorized and  Illegal  dealing  of  the  bank 
with  an  unfaithful  officer  of  the  milling  com- 
pany, whereby  its  insolvency  was  precipitat- 
ed, If  not  actually  caused;  and  tn  such  case 
a  participant  In  the  fraudulent  transaction, 
not  other  innocent  creditors,  should  suffer." 
It  appears  from  the  opinion  that  the  fraudu- 
lent conduct  to  which  reference  was  made  in 
the  part  of  the  opinion  just  quoted  was  that 
of  George  M.  Kiefer,  in  discounting  at  the 
bank,  and  receiving  the  proceeds  of,  drafts 
purporting  to  have  been  signed  by  the  cor- 
poration.  If  the  bank  was  a  participant  in 
the  fraudulent  transaction  of  an  officer  of  the 
corporation  in  discounting  drafts  purporting 
to  nave  been  drawn  by  the  corporation,  the 
court  properly  adjudged  that  innocent  cred- 
itors should  not  suffer.   Indeed,  if  the  alleg- 
ed Indebtedness'  had  been  created  by  the  bank 
participating  in  a  fraudulent  transaction  with 
one  of  the  officers  of  the  corporation,  it  should 
not  have  been  permitted,  to  any  extent,  to  par- 
ticipate In  the  distribution  of  the  estate.  If 
the  Bank-Kiefer  Case  be  construed  to  mean 
that  a  creditor,  who  has  not  been  guilty  of 
participating  In  a  fraudulent  transaction  by 
which  his  debt  was  created,  cannot  enforce 
his  debt  because  the  corporation  debtor,  in 
making  it,  exceeded  the  limit  fixed  by  its 
articles  of  Incorporation,  it  is  in  conflict  with 
Haldeman  v.  Alnslie  and  German  Nat  Bank 
v.  Louisville  Butchers'  Hide  &  Tallow  Co.  If 
it  can  be  construed  as  holding  that  although 


the  creditor  was  not  guilty  of  participating  In 
a  fraudulent  transaction,  its  debt  cannot  be 
enforced  in  the  settlement  of  the  estate  of  its 
insolvent  debtor,  then  it  is  neither  supported 
by  reason  nor  authority,  and  is  in  conflict 
with  the  legal  deduction  which  logically  flows 
from  the  Haldeman  and  German  Nat  Bank 
Cases.  The  evidence  in  this  case  does  not 
tend  to  show  that  the  bank  participated  In 
any  fraudulent  transaction,  or  that  any  of- 
ficer of  the  glass  company  was  guilty  of  any 
fraudulent  conduct,  as  all  the  money  which 
was  obtained  from  the  bank  by  the  officers  of 
the  corporation  was  used  for  its  benefit.  If 
the  bank's  debt  could  have  been  enforced 
against  the  corporation  before  It  became  in- 
debted to  the  other  creditors,  the  mere  fact 
that  it  so  became  Indebted  would  not  In- 
validate its  claim;  neither  would  the  insol- 
vency or  subsequent  assignment  of  the  glass 
company's  property  affect  Its  validity.  If  the 
rule  enunciated  In  this  case  is  to  prevail,  who 
should  suffer  in  the  settlement  of  the  estates 
of  Insolvent  corporations  which  have  violated 
the  provisions  of  the  charters?  Is  it  to  be  the 
creditor  who  has  the  largest  debt,  contract- 
ed before  the  debts  of  the  other  creditors? 
Why  single  out  such  a  creditor,  and  say,  be- 
cause the  indebtedness  of  the  Insolvent  cor- 
poration to  it  is  greater  than  the  amount  of 
indebtedness  which  it  Is  authorized  to  contract, 
that  such  creditor  shall  participate  in  the  dis- 
tribution of  the  trust  estate  only  to  the  extent 
of  an  amount  equal  to  the  liability  which  the 
corporation  was  authorized  to  incur,  and  then 
say  to  all  creditors  whose  debts  are  contract- 
ed after  the  corporation  has  exceeded  its  lim- 
it of  authorized  indebtedness  that,  "as  your 
several  debts  are  less  than  the  amount  of  the 
Indebtedness  which  the  corporation  Is  author- 
ized to  contract,  you  may  participate  In  the 
distribution  of  Its  insolvent  estate  to  the  full 
amount  of  the  debts  which  you  hold"?  If 
the  court  Is  to  lay  down  a  rule  that  the  char- 
ter provision  limiting  the  indebtedness  is  to 
be  enforced,  It  reasonably  follows  that  the 
creditor  whose  debt  was  contracted  within 
the  limit  of,  and  before  the  corporation  ex- 
ceeded, Its  authority,  should  alone  participate 
in  the  distribution  of  the  estate,  because  the 
debts  of  all  other  creditors  were  contracted 
at  a  time,  when  the  corporation  was  not  au- 
thorized to  do  so,  and  would  be  unenforce- 
able. If  the  large  creditor  is  presumed  to 
be  acquainted  with  the  articles  of  incorpora- 
tion of  Its  debtor,  and  to  know  whether  or 
not  It  Is  exceeding  its  authority  in  incurring 
it,  the  subsequent  and  small  creditor  is  bound 
by  the  same  presumption. 

SWERTMAN  v.  VOSS.i 
(Court  of  Appeals  of  Kentucky.  May  24, 1800.) 
Trial— Submission— Dsfobitiohs. 
Where  defendant  objected  to  plaintiff's 
motion  to  submit  the  cause,  and  the  cause  was 


i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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(Ky. 


"submitted  on  plaintiff's  motion  to  submit  for 
judgment,"  and  the  attorneys  given  leave  to  file 
briefs,  there  was  not  a  final  submission;  and 
depositions  thereafter  filed  by  defendant  were 
properly  considered  on  the  trial,  there  being 
nothing  to  show  that  plaintiff  was  taken  by  sur- 
prise. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.  Denied. 
For  former  report,  see  50  8.  W.  832. 

UOBSON,  J.  On  January  2,  1807,  appellee 
served  notice  that  he  would  take  depositions 
in  this  case  on  Monday,  January  4,  beginning 
at  1  o'clock.  The  depositions  were  taken, 
pursuant  to  notice.  Appellant  and  her  attor- 
ney were  both  present  at  the  taking.  The 
witnesses  were  cross-examined,  and  there  ap- 
pears no  objection  to  the  taking  of  the  deposi- 
tions, which  were  then  filed  with  the  clerk  on 
January  6th.  On  January  4th,  the  same  day 
the  depositions  were  taken,  this  order  was 
made:  "Came  plaintiff,  and  moved  to  submit 
this  cause  for  judgment,  and  defendant  ob- 
jects. Came  plaintiff,  and  objected  to  rejoin- 
der filed;  and  this  cause  is  submitted  on  plain- 
tiff's motion  to  submit  for  Judgment,  and  the 
attorneys  have  leave  to  file  briefs."  It  is  now 
urged  that  this  order  submitted  the  action 
finally,  and  that,  after  the  submission  of  the 
case  on  the  merits.  It  was  improper  for  the 
depositions  to  be  filed,  or  to  be  considered  on 
the  trial.  But  we  do  not  so  understand  the 
order.  We  understand  it  only  as  submitting 
the  action  on  the  motion,  and  not  as  a  final 
submission  of  the  case.  The  court  below  evi- 
dently so  treated  it,  and  the  appellant  would 
seem  so  to  have  understood  it  at  the  time,  as 
there  was  no  objection  to  the  taking  of  the 
depositions.  The  defendant  no  doubt  objected 
to  the  submission  of  the  case,  because  his  no- 
tice was  out  to  take  depositions  the  same  day; 
and  after  this  notice  was  served  the  court  was 
perhaps  disinclined  to  submit  the  case  on  that 
day,  before  the  depositions  could  be  taken. 
At  any  rate,  the  defendant's  objection  to  the 
submission  of  the  case  was  not  overruled, 
and  it  appears  from  the  judgment  of  the  court 
that  he  in  fact  considered  these  depositions. 
It  must  therefore  be  presumed  that  his  pro- 
ceedings were  regular,  and  the  order  must  be 
given  the  construction  that  will  sustain  them, 
if  it  Is  fairly  capable  of  it.  If  appellant  were 
in  fact  taken  by  surprise,  this  should  hare 
been  shown  to  the  court  below  by  affidavit  on 
motion  for  a  new  trial;  and,  this  not  having 
bpen  done,  the  action  of  the  lower  court  can- 
not be  disturbed  here.    Petition  overruled. 


STONE  v.  niLL  et  aU 

(Coiirt  of  Appeals  of  Kentucky.  May  25.  1809.) 

Money  Paid — Defect  in  Pleading  Cured  bt 
Verdict.  , 

A  verdict  for  plaintiff  in  an  action  to  re- 
cover money  paid  cures  a  defect  in  the  petition 
in  failing  to  allege  a  promise  to  pay,  it  being 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


averred  that  the  money  was  paid  for  defendant 
nt  his  instance  and  request,  from  which  the  law 
implies  a  promise  to  pay. 

Appeal  from  circuit  court,  Grayson  county. 

"Not  to  be  officially  reported." 

Action  by  Hill  &  Roberts  against  W.  F. 
Stone  on  an  account  for  money  paid.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

J.  C.  Graham  and  J.  P.  Hobson,  for  appel- 
lant J.  S.  Wortham,  for  appellees. 

WHITE,  J.  The  appellees  brought  this  ac- 
tion on  an  account  for  money  paid  for  appel- 
lant at  his  special  instance  and  request  The 
answer  denies  the  Indebtedness,  denies  that 
the  sums  set  out  on  the  account  were  paid 
at  his  instance  or  request,  or  for  bis  benefit. 
On  a  trial  before  a  jury  the  issue  was  as  to 
whether  appellees  were  partners  with  appel- 
lant in  a  certain  contract  for  piling,  for  which 
the  sums  claimed  were  paid.  In  the  testi- 
mony it  was  admitted  that  the  sums  bad  been 
paid  out,  the  only  controversy  being  whether 
they  were  paid  for  appellant  or  on  a  Joint 
venture.  The  court  instructed  the  jury  on 
the  issue  of  partnership  as  made  by  the  proof, 
and  a  verdict  for  appellees  was  returned.  Ap- 
pellant moved  for  a  judgment  notwithstand- 
ing the  verdict,  which  was  overruled,  and 
judgment  rendered.  After  reasons  and  mo- 
tion for  new  trial  had  been  overruled,  this 
appeal  is  prosecuted. 

It  is  seriously' contended  for  appellant  that 
the  motion  for  a  judgment  notwithstanding 
the  verdict  should  have  been  sustained,  as  the 
petition  does  not  aver  a  promise  to  pay  the 
sums  alleged  to  have  been  paid  at  appellant's 
instance  and  request  There  was  no  demur- 
rer to  the  petition.  Mr.  Newman,  in  his  work 
on  Pleadings  and  Practice,  lays  down  the 
rule:  "Where  work  and  labor  are  done  by 
plaintiff  for  defendant  at  his  request  or 
where  the  plaintiff,  by  the  request  of  the  de- 
fendant has  paid,  laid  out  or  expended 
money  for  the  defendant,  it  will  be  sufficient 
to  allege  the  request  of  the  defendant  and 
the  performance  of  the  work  and  labor  or  the 
payment  of  the  money  for  the  defendant" 
This  court  in  the  case  of  Drake's  Adm'r  v. 
Semonin,  82  Ky.  291,  said:  "An  averment 
that  the  defendant  is  indebted  to  the  plain- 
tiff in  the  sum  of  $1,963  for  goods  bought  of 
the  plaintiff  by  the  defendant  and  delivered 
to  the  defendant  at  his  Instance,  would  have 
been  a  good  petition."  While  these  two  au- 
thorities are  not  directly  decisive  of  the  ques- 
tion as  to  the  sufficiency  of  the  petition,  they 
are  agreed  that  where  work  and  labor  is  per- 
formed, goods  sold  and  delivered,  or  money 
paid  at  the  instance  and  request  of  another, 
the  law  will  imply  a  promise  to  pay  by  the 
party  receiving  the  benefit  It  is  always  best 
to  plead  this  promise  to  pay,  though  it  be  only 
the  implied  promise  of  the  law,  and  was  not 
In  fact  made.  After  verdict  this  omission  to 
plead  what  the  law  will  Imply  cannot  be  tak- 
en advantage  of.   The  motion  for  Judgment 
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notwithstanding  the  verdict  was  properly 
overrated.  We  are  also  of  opinion  that  the 
Instructions  given  properly  present  the  Issue 
as  made  by  the  testimony  as  to  the  question 
of  partnership,  although  there  is  no  Issue  of 
that  kind  formed  in  the  pleadings.  The  ver- 
dict cannot  be  said  to  be  flagrantly  against 
the  evidence,  and  we  do  not  feel  authorized  to 
disturb  same.  There  appears  no  error  in  the 
judgment,  and  the  same  is  affirmed,  with 
damages. 


LOUISVILLE  BRIDGE  CO.  v.  LOUISVILLE 
&  N.  R.  CO.i 

(Court  of  Appeals  of  Kentucky.  May  24,  1899.) 

Railroad  Bridges — Recoveby  or  Tolls  Paid— 

CONSTBUOTION  OF  CONTBACT. 

Where  a  bridge  company  contracted  with 
various  railroad  companies,  in  consideration  of 
the  use  of  its  bridge  by  them,  to  fix  such  char- 
ges for  the  use  of  the  bridge  as  should  produce 
in  the  aggregate  no  more  than  a  sum  suffi- 
cient to  pay  the  interest  on  its  bonds  and  cer- 
tain other  fixed  charges,  and  agreed  that  these 
charges  should  be  the  same  to  all  the  contract- 
ing railroad  companies,  the  bridge  company 
having  kept  its  tolls  at  an  excessive  rate,  the 
surplus  thus  illegally  accumulated  by  it  belongs 
to  the  contracting  railroad  companies  in  the  ex- 
act proportion  in  which  the  excessive  tolls  were 
paid  by  them  to  the  bridge  company,  and  each 
of  them  is  entitled  to  recover  its  share  of  this 
excess,  with  interest  thereon  from  the  time  the 
bridge  company  had  accurate  information  of 
the  amount  due. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"To  be  ofliclally  reported." 

Action  by  the  Louisville  &  Nashville  Rail- 
road Company  against  the  Louisville  Bridge 
Company  and  others  to  recover  tolls  paid. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Gibson,  Marshall  &  Gibson  and  Humphrey 
&  Davie,  for  appellant.  Helm,  Bruce  &  Helm, 
for  appellee. 

BURN  AM,  J.  This  suit  was  instituted  by 
appellee  against  the  Louisville  Bridge  Com- 
pany, the  Jeffersonvllle,  Madison  &  Indianap- 
olis Railroad  Company,  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany, the  Ohio  &  Mississippi  Railway  Com- 
pany, the  Louisville,  New  Albany  &  Chicago 
Railway  Company,  and  the  Louisville,  Evans- 
ville  &  St.  Louis  Consolidated  Railway  Com- 
pany to  recover,  under  a  contract  made  on 
tbe  5th  day  of  June,  1872,  excessive  tolls  al- 
leged to  have  been  collected  from  it  by  the 
Louisville  Bridge  Company  for  the  years  1892, 
1893,  1894,  and  1895.  The  clauses  of  that 
contract  which  are  essential  to  the  determina- 
tion of  this  case  are  the  first,  second,  third, 
fifth,  and  sixth,  which  are  as  follows: 

"Agreement  made  this  fifth  day  of  June, 
1872,  between  the  Louisville  Bridge  Company, 

i  Reported  by  Edward  W.  Hines.  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


party  of  the  first  part,  the  Jeffersonvllle, 
Madison  &  Indianapolis  Railroad  Company, 
party  of  the  second  part,  the  Ohio  &  Missis- 
sippi Railway  Company,  party  of  the  third 
part,  and  tbe  Louisville  &  Nashville  Railroad 
Company,  party  of  the  fourth  part,  witness- 
ed: 

"Whereas,  the  first  party  owns  the  bridge 
over  the  Ohio  river  at  Louisville,  between  the 
commonwealth  of  Kentucky  and  the  state  of 
Indiana,  with  tbe  approach  thereto  on  the 
south  or  Kentucky  side  thereof, .  its  capital 
stock  being  fifteen  hundred  thousand  dollars, 
and  its  mortgage  debt  eight  hundred  thou- 
sand dollars,  bonds  for  said  debt  being  issued, 
for  one  thousand  dollars  each,  dated  the  first 
day  of  December,  1868,  and  payable  twenty 
years  after  said  date,  with  Interest  at  seven 
per  cent,  per  annum,  payable  semiannually 
in  gold  on  the  first  day  of  June  and  tbe  first 
day  of  December,  principal  and  interest  pay- 
able at  the  Bank  of  America,  New  York  City; 
and  whereas,  the  second  party  owns  the  ap- 
proach to  said  bridge  on  the  north  or  Indiana 
side  thereof,  and  the  railroad  connecting  there- 
with; and  whereas,  the  third  party  owns  a 
railroad  connecting  with  the  railroad  of  the 
party  of  the  second  part  at  or  near  the  nortb 
end  of  said  approach;  and  whereas,  the  party 
of  the  fourth  part  owns  a  railroad  terminating 
in  the  city  of  Louisville  and  connecting  with- 
the  track  over  and  across  said  bridge.  Now, 
this  agreement  witnesseth,  in  consideration, 
that  the  second,  third,  and  fourth  parties  agree 
respectively  to  use  said  bridge  as  is  herein- 
after covenanted,  the  first  party  hereby  cove- 
nants and  agrees  jointly  'and  severally  with, 
tbe  second,  third,  and  fourth  parties,  their  suc- 
cessors and  assigns,  respectively,  that  the- 
tolls  and  charges  over  and  for  the  use  of 
said  bridge  and  its  tracks  owned  by  the  first 
party,  In  the  transportation  of  freights,  pas- 
sengers, mails,  and  other  goods  received  from, 
or  delivered  to  the  roads  of  said  second,  third, 
and  fourth  parties,  per  ton,  and  per  passen- 
ger, or  per  car,  engine,  or  other  means  of 
transfer,  over  said  bridge,  shall  be  fixed  oni 
signing  this  agreement,  and  shall  not  be  In. 
excess  of  a  toll  or  charge  sufficient  to  produce- 
in  the  aggregate  a  sum  equal  to  the  cost  and 
expense  of  keeping  in  repair  and  taking  care 
of  said  bridge  and  the  said  approach  owned: 
by  the  first  party,  paying  a  dividend  semi- 
annually of  six  per  cent,  on  said  capital  stock, 
of  fifteen  hundred  thousand  dollars,  the  In- 
terest upon  said  bonds  as  the  same  matures- 
and  becomes  payable,  a  sinking  fund  sufficient 
to  pay  off  said  bonds  of  eigbt  hundred  thou- 
sand dollars  at  maturity,  the  amount  neces- 
sary to  keep  up  the  corporate  organization  of 
the  party  of  the  first  part,  with  Its  proper  of- 
ficers and  servants,  and  such  taxes  as  may  be 
chargeable  against  such  bridge  company  on 
said  bridge  or  other  property  pertaining  there- 
to or  otherwise;  and  it  is  understood  and- 
mutually  agreed  that  the  said  charges  and 
tolls  shall  from  year  to  year  be  reduced  in 
proportion  to  the  reduction  of  interest  on  said. 
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bonds  by  the  operation  of  said  sinking  fund, 
and  that  said  toll  and  charges  shall  always 
be  the  same  to  each  of  the  second,  third,  and 
fourth  parties,  and  that  the  tolls  and  charges 
to  other  railroads  or  railroad  companies  for 
like  use  of  said  bridge  and  the  approach  own- 
ed by  the  first  party  shall  not  be  less  than 
those  charged  to  or  incurred  by  the  parties 
hereto.  And  all  such  tolls  and  charges  paid 
by  other  railroads  or  railroad  companies  shall 
be  applied  to  and  form  a  part  of  the  fund 
hereinbefore  provided  for  the  payment  of  ex- 
penses, sinking  fund,  interest,  dividends,  and 
taxes,  the  same  as  if  paid  by  the  second,  third, 
and  fourth  parties. 

"Sec.  2.  The  first  party  shall  keep  in  re- 
pair, maintain,  and  renew  such  bridge  and  Its 
appurtenances  and  the  tracks  and  approach 
thereto,  owned  by  the  first  party.  If,  how- 
ever, said  bridge  or  its  appurtenances  shall  be 
injured  by  flood,  ice,  or  other  casualty,  or  by 
crystallization  of  the  iron  or  other  inherent 
decay,  so  as  to  render  the  same  useless  or 
dangerous,  and  it  shall  become  necessary  to 
rebuild  the  whole  or  any  material  part  there- 
of, Involving  an  expenditure-  greater  than 
could  be  realized  from  a  judicious  amount  of 
current  rates  and  charges,  then  and  in  every 
such  case  it  is  mutually  agreed  between  the 
parties  that  the  first  party  shall  issue  bonds 
secured  by  mortgage  on  said  bridge  and  Its 
appurtenances  and  appendages  owned  by  the 
first  party,  at  a  rate  of  interest  not  exceeding 
seven  per  cent  per  annum  in  gold,  payable 
semiannually,  principal  payable  in  forty  years, 
and  to  an  amount  sufficient  to  yield  a  fund 
equal  to  the  expenses  of  renewing  and  repair- 
ing said  bridge;  and  the  proceeds  of  said 
bonds  shall  be  applied  to  that  purpose,  In 
which  event  the  tolls  and  charges  for  the  use 
of  said  bridge,  as  hereinbefore  provided,  shall 
be  Increased  so  as  to  cover  and  provide  for 
the  payment  of  the  interest  on  said  bonds, 
and  a  sinking  fund  to  retire  and  take  up  said 
bonds  at  maturity. 

"Sec.  3.  In  consideration  of  the  premises, 
the  second  and  third  parties  each  severally 
covenant  for  Itself,  its  successors  and  as- 
signs, with  the  first  party,  its  successors  and 
assigns,  that  it  will  pass  over  the  said  bridge 
all  the  freight,  passengers,  malls,  express  mat- 
ter, and  other  goods  carried  on  and  over  their 
roads  to  and  from  Louisville,  and  to  and  from 
points  which  require  their  passage  over  the 
Ohio  river  at  or  near  Louisville  during  the  ex- 
istence of  this  agreement,  and  will  pay  punc- 
tually to  the  party  of  the  first  part  the  tolls 
and  charges  hereinbefore  provided  for  the  use 
by  them,  respectively,  of  said  bridge,  and  the 
tracks  and  approaches  thereto,  owned  by  the 
first  party;  and  the  party  of  the  fourth  part 
for  itself,  its  successors  and  assigns,  cove- 
nants with  each  of  the  parties  of  the  first,  sec- 
ond, and  third  parts,  their  respective  succes- 
sors and  assigns,  that  it  will  deliver  to  the 
said  party  of  the  first  part,  to  be  passed  over 
the  said  bridge,  or  to  the  parties  of  the  sec- 
ond part  or  third  part,  or  to  such  other  rail- 


road company  or  companies  as  may  for  the 
time  being  be  transporting  freight,  passen- 
gers, mails,  express  matter,,  and  other  goods 
over  the  said  bridge,  all  the  freight,  passen- 
gers, malls,  express  matter,  and  other  goods 
carried  on  and  over  Its  road  or  any  part  there- 
of, destined  for  JeffersonviUe,  in  the  state  of 
Indiana,  or  any  other  points  which  require 
their  passage  over  the  Ohio  river  at  or  near 
Louisville  during  the  existence  of  this  agree- 
ment, and  will  charge  on  said  traflic,  in  addi- 
tion to  its  rates  for  transportation  service,  the 
then  established  rates  of  toll  and  charges  here- 
inbefore provided  for  the  use  of  said  bridge 
and  approaches,  and  punctually  pay  the  said 
tolls  and  charges  to  the  first  party." 

"Sec.  6.  Accounts  of  an  expenditures,  tolls, 
and  charges  and  payments  required  by  the 
terms  of  this  agreement  snail  be  kept  by  the 
party  authorized  by  this  agreement  to  charge 
the  same  against  either  of  the  parties  hereto, 
the  account  of  tolls,  however,  to  be  kept  by 
the  respective  parties  chargeable  therewith; 
and  all  such  accounts  shall  be  rendered  to  the 
proper  parties  during  the  month  next  succeed- 
ing the  accruing  of  the  items  thereof,  and  the 
same  shall  be  settled  and  paid  within  thirty 
days  after  the  rendition  of  each  monthly  ac- 
count 

"Sec.  6.  If  it  is  found,  during  the  month  of 
May  or  November  in  any  year,  that  the  tolls 
and  charges  herein  provided  are  not  sufficient 
to  meet  the  said  interest  and  dividend  due 
the  first  day  of  the  next  succeeding  month, 
the  parties  of  the  second  and  third  parts  each 
covenant  and  agree  separately  with  the  first 
party,  and  mutually  covenant  each  with  the 
other,  to  advance  and  pay  the  deficit  Imme- 
diately and  pro  rata  according  to  the  aggre- 
gate amount  of  tolls  and  charges  for  the  use 
of  said  bridge  against  each  for  the  current 
six  months.  The  said  advance,  with  Interest 
thereon  at  the  rate  of  seven  per  cent  per  an- 
num, shall  be  refunded  by  the  party  of  the 
first  part  out  of  tolls  first  thereafter  accru- 
ing." 

Under  this  contract  the  bridge  company  was 
authorized  to  fix  such  rates  and  charges  for 
the  use  of  the  bridge  as  should  produce  In  the 
aggregate  not  more  than  a  sum  sufficient  to 
pay  (1)  the  cost  and  expense  of  keeping  the 
bridge  and  its  approaches  in  repair;  (2)  a 
semiannual  dividend  of  6  per  cent  on  the  capi- 
tal stock  of  $1,500,000;  (3)  the  interest  upon 
the  bonds  of  the  company,  amounting  in  the 
aggregate  to  ?S00,00O,  and  establishing  a  sink- 
ing fund  sufficient  to  pay  off  the  bonds  at 
maturity;  (4)  the  amount  necessary  to  keep 
up  the  corporate  organization  of  the  company; 
(5)  such  taxes  as  may  be  charged  against  the 
company  or  its  property.  It  was  expressly 
agreed  that  those  tolls  and  charges  should  be 
reduced  from  year  to  year  as  the  outstanding 
bonds  were  paid  off  and  discharged,  and  the 
Interest  charge  thereby  extinguished;  that 
these  tolls  and  charges  should  always  be  the 
same  to  the  second,  third,  and  fourth  parties, 
and  that  the  tolls  and  charges  to  other  rail- 
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roads  for  the  like  use  of  the  bridge  and  its 
approach  should  not  be  less  than  those  char- 
ged, to  the  parties  to  the  contract,  and  that 
all  such  tolls  and  charges  paid  by  other  rail- 
road companies  should  form  a  part  of  the 
fond  provided  for  the  payment  of  the  ex- 
penses, sinking  fund,  interest,  dividends,  and 
taxes,  the  same  as  if  paid  by  the  second, 
third,  and  fourth  parties;  and  in  considera- 
tion of  this  agreement  the  railroad  companies 
agreed  to  pass  over  the  bridge  all  the  freight, 
passengers,  mails,  express  matter  and  other 
goods  carried  on  and  over  their  road  to  and 
from  Louisville,  and  to  and  from  points  which 
required  their  passage  over  the  Ohio  river  at 
or  near  Louisville,  during  the  existence  of  the 
agreement,  and  to  punctually  pay  to  the  party 
of  the  first  part  the  tolls  and  charges  due  by 
them  for  the  use  of  the  bridge,  tracks,  and  ap- 
proaches thereto.   On  the  1st  day  of  Febru- 
ary, 1882,  the  bridge  company  entered  into  an 
agreement  with  the  Louisville,  New  Albany  & 
Chicago  Railroad  Company  for  the  use  of  the 
bridge,  which  was  substantially  in  accord  with 
the  agreement  between  the  original  contract- 
ing parties,  and  subsequently  a  similar  con- 
tract was  entered  into  with  the  Louisville, 
Evansville  &  St.  Louis  Consolidated  Railroad 
Company  for  the  use  of  the  bridge.  Plaintiff 
alleges  that  It  had  lived  up  to  the  letter  and 
spirit  of  its  agreement  continuously  from  the 
execution  of  the  contract  until  the  Institution 
of  this  suit,  and  had  delivered  to  the  bridge 
company  and  to  the  several  railroad  compa- 
nies using  said  bridge  all  passengers,  freight, 
mail  and  express  matter  to  be  passed  over  said 
bridge  carried  on  and  over  its  road,  or  any 
part  thereof,  destined  for  any  points  which  re- 
quired their  passage  over  the  Ohio  river  at  or 
near  Louisville;  that  with  the  consent  of  the 
bridge  company  and  the  other  railroad  compa- 
nies using  the  bridge  it  had,  up  to  the  filing 
of  this  suit,  punctually  paid  for  the  use  of 
the  bridge,  paying  to  the  defendant  railroad 
companies  the  tolls  due  from  it  on  traffic 
(Kissing  over  the  bridge  hauled  by  plaintiff, 
and  delivered  to  the  bridge  company  or  to  the 
respective  railway  companies;  that  its  con- 
tributions and  tolls  at  some  times  had  been 
only  such  parts  thereof  as  Its  mileage  bore  to 
the  total  mileage  over  which  the  traffic  was 
transported,  but  at  other  times  it  had  contrib- 
uted the  total  amount  thereof.   Plaintiff  char- 
ges that  the  bridge  company,  upon  the  sign- 
ing of  the  contract,  fixed  its  tolls  and  charges, 
and  had  from  time  to  time  changed  same,  but 
had,  in  violation  of  its  contract,  for  the  years 
1892,  1803,  and  1894,  maintained  said  tolls 
and  charges  at  such  rates  as  to  produce  a 
sum  more  than  sufficient  to  raise  the  sums 
mentioned  and  declared  In  the  contract,  and 
had  illegally  refunded  the  whole  of  this  ex- 
cessive toll  to  the  defendant  railroad  compa- 
nies, and  had  refused  to  pay  any  part  thereof 
to  plaintiff;  and  that  of  this  excess  so  illegally 
collected  from  the  plaintiff  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  bad  receiv- 
ed f76.878.92,  Baltimore  &  Ohio  Southwest- 


I  ern  Railway  Company  $12,488.82,  Louisville, 
Evansville  &  St  Louis  Consolidated  Railway 
Company  $43,968.70,  Louisville,  New  Albany 
&  Chicago  Railway  Company  $34,697— making 
the  aggregate  $108,033.44,— for  which  it  seeks 
to  hold  the  bridge  company  responsible.  The 
bridge  company  denies  that  plaintiff  had  paid 
to  it  directly  any  tolls  on  the  traffic  sent  by 
it  over  the  bridge  for  the  years  1892, 1893,  and 
1894,  or  that  it  bad  received  such  tolls  and 
charges  as  if  paid  to  it  by  the  plaintiff;  and 
alleges  that  plaintiff  had  refused  to  make  any 
reports  of  such  traffic  prior  to  the  year  1892, 
and  had  since  that  time  failed  to  pay  to  them 
the  tolls  due  on  traffic  sent  by  it  over  the 
bridge,  but  had  permitted  this  traffic  to  be 
reported  by  the  connecting  lines  to  whom  it 
was  delivered,  who  paid  the  tolls  thereon 
without  Informing  defendant  what  proportion 
thereof  had  been  contributed  by  plaintiff.  De- 
fendant admits  that  It  had  maintained  its  tolls 
at  a  higher  rate  than  was  necessary  to  pay 
the  fixed  charges  provided  by  the  contract,  but 
aneges  that  this  was  done  with  the  assent  of 
all  the  parties  to  the  contract,  and  avers  that 
plaintiff  would  have  received  its  proportion  of 
this  excess  if  It  had  furnished  the  necessary 
Information  to  enable  defendant  to  ascertain 
what  this  proportion  was  as  provided  by  the 
contract. 

It  appears  that  the  business  between  the 
bridge  company  and  the  railroad  companies 
was  conducted  In  accordance  with  the  agree- 
ment up  until  about  the  year  1879  or  1880,  the 
surplus  tolls  being  applied,  in  accordance  with 
the  terms  of  the  contract,  to  the  extinguish- 
ment of  the  bonded  debt  of  $800,000;  that,  aft- 
er this  was  done,  representatives  of  the  bridge 
company  and  of  the  railroads  north  of  the  Ohio 
river  held  a  meeting,  of  which  plaintiff  was 
not  advised,  and  agreed  that  the  bridge  com- 
pany should  maintain  Its  rates  and  charges 
at  the  excessive  amounts,  and  that  the  sur- 
plus created  by  these  excessive  rates  should 
be  rebated  back  to  the  roads  north  of  the  riv- 
er; and  that  from  that  time  on  large  amounts 
were  each  year  credited  back  to  the  roads  on 
the  north  of  the  river.  The  effect  of  this,  of 
course,  was  to  deprive  plaintiff  of  large  sums 
of  money  to  which  It  was  entitled  under  that 
provision  of  the  contract  which  declared  that 
the  tolls  and  charges  should  always  be  the 
same  to  each  of  the  contracting  railroads.  The 
testimony  shows  that  the  contract  was  for- 
gotten or  overlooked  by  plaintiff  company  un- 
til about  the  year  1888,  when  plaintiff  began 
to  make  demands  for  its  proportion  of'  the 
surplus  earnings,  and  to  insist  upon  a  reduc- 
tion of  the  tolls  to  a  point  where  they  would 
yield  only  a  sum  sufficient  to  pay  the  amounts 
provided  by  the  contract  The  negotiations 
which  followed  these  demands  on  the  part  of 
plaintiff  culminated  In  a  meeting  between  the 
parties  In  January,  1892,  In  which  plaintiff's 
contention  was  admitted  by  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis,  and  subse- 
quently by  the  Baltimore  &  Ohio  Southwest- 
ern Railway  Company  and  the  Louisville, 
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Evansville  &  St  Loots  Consolidated  Railway 
Company,  who  thereafter  paid  to  the  bridge 
company  the  various  sums  of  money  which 
had  been  previously  credited  to  them  by  the 
bridge  company,  and  which,  under  the  con- 
tract, was  due  to  plaintiff;  bat  the  Louisville, 
New  Albany  &  Chicago  Railway  Company  re- 
fused to  pay  back  the  proportion  of  this  ex- 
cess which  had  been  credited  by  the  bridge 
company  to  it  upon  several  grounds:  First, 
they  Insisted  that  plaintiff  was  not  entitled 
to  share  in  these  excessive  tolls  at  all;  second, 
that,  If  they  were,  they  had  not  been  appor- 
tioned upon  the  proper  basis;  and,  third,  that 
by  a  contract  made  by  them  with  the  bridge 
company  subsequent  to  the  date  of  the  orig- 
inal contract  the  bridge  company  had  agreed 
to  charge  them  a  lump  sum,  which  was  not  to 
exceed  $5,000  per  month  for  the  use  of  the 
bridge  during  a  considerable  period  of  time 
In  lieu  of  the  tolls  originally  agreed  to  be  paid, 
and  which,  under  the  contract  made  with  the 
plaintiff,  the  bridge  company  was  bound  to  col- 
lect. The  testimony  shows  that  by  reason  of 
this  agreement,  and  the  failure  of  the  bridge 
company  to  require  the  Monon  to  pay  its  tolls 
promptly,  they  had  fallen  behind  in  tolls  due 
the  bridge  company  in  a  very  large  amount. 
The  evidence  of  the  secretary  of  the  bridge 
company  shows  that  beginning  with  the  1st  day 
of  January,  1892,  a  full  account  of  the  tolls  paid 
by  each  railroad  company  was  kept  by  the 
bridge  company  from  information  furnished 
by  the  railway  companies,  and  at  the  end  of 
each  quarter  of  a  year  thereafter  the  bridge 
company  Issued  quarterly  reports  showing  the 
total  amounts  of  tolls  so  collected,  by  whom 
they  were  paid,  and  the  amount  of  the  surplus, 
and  the  proportion  due  to  each  company  from 
this  excess.  These  reports  indicate  that  plain- 
tiff is  entitled  to  the  precise  amount  of  money 
sued  for  In  this  action,  provided  the  apportion- 
ment of  the  excess  is  made  among  the  rail- 
way companies  in  the  same  proportion  in 
which  the  tolls  were  paid  by  each  of  them  to 
the  bridge  company.  Originally  there  was  a 
difference  in  gauge  between  the  tracks  of 
plaintiff  and  the  other  companies,  and  for 
this  reason,  and  with  consent  of  all  the  par- 
ties, plaintiff  reported  Its  traffic  to  the  con- 
necting lines,  and  at  the  same  time  paid  to 
them  its  proportion  of  the  tolls  due  the  bridge 
company,  and  each  of  them  in  turn  reported 
and  paid  the  tolls  to  the  bridge  company.  It 
does  not  seem  to  us  to  be  important  that  tbe 
freight  contributed  by  plaintiff  was  delivered 
to  connecting  lines,  who  paid  the  tolls  there- 
on to  the  bridge  company,  and  this  fact  can- 
not affect  the  right  of  plaintiff  to  recover  this 
excessive  toll  which  the  bridge  company  had 
exacted  in  violation  of  their  contract,  as  It 
appears  that  at  least  for  the  period  covered  by 
this  suit  the  bridge  company  had  as  accurate 
information  on  this  point  as  though  It  had 


been  directly  furnished  by  plaintiff.  It  was 
the  duty  of  the  bridge  company,  under  Its 
undertaking  with  plaintiff  and  the  other  rail- 
road companies,  to  make  Its  charges  uniform, 
and  to  collect  its  tolls.  If  It  has  failed  to  do 
so,  the  loss  occasioned  by  such  default  should 
fall  upon  it,  and  not  upon  Innocent  parties. 
Its  contract  expressly  required  that  all  tolls 
and  charges  to  other  railroad  companies  for 
the  use  of  the  bridge  and  its  approach  should 
be  the  same  as  those  charged  to  and  Incurred 
by  the  railroad  companies  who  were  parties 
to  the  contract;  and  that  all  such  tolls  paid 
by  other  railroad  companies  which  should 
afterwards  use  the  bridge  would  become  a 
part  of  the  common  fund  for  the  payment 
of  tbe  fixed  charges  to  which  it  was  entitled 
under  the  contract 

The  defendant  also  complains  that  plaintiff 
failed  to  collect  the  bridge  tolls  in  excess  of  its 
transportation  charges.  The  testimony  shows 
that  plaintiff  was  forced  by  competition  to 
abandon  this  extra  charge,  in  order  to  do  busi- 
ness. This  provision  was  inserted  for  the 
benefit  of  the  plaintiff,  and  its  omission  was 
not  in  any  wise  prejudicial  to  defendant,  and 
Is  a  matter  about  which  defendant  has  no 
right  to  complain,  as  it  is  evident  that  they 
lost  nothing  by  such  omission,  but,  on  the 
contrary,  were  greatly  benefited  by  the  receipt 
of  business  which  would  otherwise  not  have 
passed  over  the  bridge.  The  dominant  idea 
which  runs  through  the  entire  contract  orig- 
inally entered  into  between  the  parties  was 
that  there  should  be  absolute  equality  in  char- 
ges made  against  the  railroad  companies  for 
the  use  of  the  bridge,  and  that  these  charges 
should  be  limited,  as  far  as  practicable,  to 
such  rates  as  would  produce  a  sum  sufficient 
to  pay  off  the  fixed  charges  provided  for  In  the 
contract;  and  It  seems  to  us  that  there  can  be 
no  reasonable  doubt  of  the  soundness  of  ap- 
pellee's contention  that,  as  the  bridge  com- 
pany kept  their  tolls  at  an  excessive  rate,  and 
In  this  way  Illegally  accumulated  a  surplus,  It 
belonged  to  the  railroad  companies  in  the  exact 
proportion  in  which  It  had  been  paid  by  them 
to  the  bridge  company,  and  each  of  them  are 
entitled  to  have  this  excess  paid  back  in 
exactly  the  same  proportion  in  which  it  was 
paid.  It  was  the  plain  duty  of  the  defendant 
bridge  company  to  have  restricted  its  char- 
ges to  such  rates  as  would  have  produced  a 
sum  of  money  sufficient  to  pay  its  legitimate 
charges  under  the  contract;  and  as  It  has  vio- 
lated this  contract,  and  collected  from  plain- 
tiff tolls  In  excess  of  the  amount  authorized 
by  the  contract,  It  is  liable  therefor,  with  In- 
terest from  date  of  such  Illegal  exactions,  at 
least  from  the  time  it  had  accurate  and  dis- 
tinct Information  of  the  amount  due  plaintiff 
from  this  excess.  As  the  judgment  rendered 
in  this  ease  is  In  accordance  with  the  views 
expressed  in  this  opinion,  It  is  affirmed. 
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BREATHITT  COAL,,  IRON"  &  LUMBER  CO. 

v.  STRONG  et  aU 
(Court  of  Appeals  of  Kentucky.  May  26, 1899.) 

Validity  of  Land  Patent — Failure  to  Describe 
Excluded  Boundaries. 
A  patent  is  not  void  merely  because  it  ex- 
cludes prior  grants  without  identifying  or  de- 
scribing them. 

Appeal  from  circuit  court,  Breathitt  coun- 
ty- 

"To  be  officially  reported." 

Action  by  the  Breathitt  Coal,  Iron  &  Lum- 
ber Company  against  G.  T.  Strong  and  oth- 
ers. Judgment  for  defendants,  apd  plaintiff 
appeals.  Reversed. 

W.  S.  Pryor,  B.  M.  Burdett,  Matt  Walton, 
and  John  E.  Patrick,  for  appellant.  Marcum 
*c  Pollard,  for  appellees. 

PAYNTKR,  J.  This  appeal  calls  in  ques- 
tion the  validity  of  a  patent  Issued  by  the 
commonwealth  of  Kentucky  to  Stephen  G. 
Iteid  on  June  15,  1872,  for  154,800  acres  of 
land,  which  excluded  25,000  acres  "of  patent- 
ed and  otherwise  appropriated  land,  which  is 
deducted  from  the  calculation."  The  courses 
and  distances  are  given  in  describing  the  outer 
boundary  of  the  patent,  most  of  the  lines  of 
which  call  for  the  meanders  of  streams  of  wa- 
ter. The  others  call  for  rocks  and  trees  and 
the  dividing  lines  of  certain  counties.  The 
lines  are  so  designated  by  the  calls  of  the 
deed  that  any  person  familiar  with  the  coun- 
try where  the  patent  is  located  could  follow 
most  of  them  without  a  compass,  and  a  sur-' 
veyor  would  have  but  little  trouble  in  locat- 
ing the  lines  designated  by  other  calls  In  the 
patent.  So  It  seems  to  us  there  is  no  uncer- 
tainty In  the  lines  describing  the  boundary  of 
land  so  as  to  even  suggest  the  patent  is  in- 
valid by  reason  of  any  uncertainty  In  the  de- 
scription of  the  land  embraced  In  the  patent. 
The  only  question  which  merits  considera- 
tion Is  whether  the  patent  is  void  by  reason 
of  its  failure  to  describe  the  excluded  boun- 
daries. In  1805,  in  the  case  of  Drake  v.  Ram- 
sey, Hardin,  34,  and  in  1808,  in  Craig  v.  Cogar, 
Id.  386,  this  court  held  that  patents  containing 
exclusions  without  defining  the  boundaries  of 
the  land  thus  excluded  were  valid.  The  ques- 
tion again  arose  in  1815  in  Overton  v.  Rob- 
erts. 4  Bibb,  156,  where  this  court  said:  "It 
is  also  objected  that  the  entry  under  which 
the  appellee  derives  claim,  in  calling  for  the 
exclusion  of  prior  entries,  is  vague  and  In- 
valid upon  its  face.  Whatever  doubts  might 
exist  as  to  the  validity  of  this  entry,  were  the 
objection  now  taken  of  the  first  Impression, 
since  the  repeated  decisions  of  this  court  sus- 
tain entries  with  like  calls,  it  cannot  now  be 
permitted  to  prevail.  See  Drake  v.  Ramsey, 
Hardin,  34;  Craig  v.  Cogar,  Id.  384;  Jackson 
v.  Johnson's  Heirs,  1  Bibb,  60.  With  respect 
to  land  claims,  the  Interest  of  the  community 


i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


certainly  requires  In  an  Imminent  degree  uni- 
formity of  decisions;  and  this  court,  acting 
in  obedience  to  that  Interest,  as  well  as  from 
a  due  respect  to  their  former  adjudications  In 
the  consideration  of  analogous  cases,  should 
yield  to  their  influence."  There  seems  to 
have  been  no  change  in  the  opinion  of  this 
court  with  reference  to  such  patents,  unless 
It  can  be  said  to  have  occurred  in  1881,  when 
the  opinion  was  delivered  in  Hamilton  v. 
Fugett,  81  Ky.  366,  where  it  is  claimed  a 
contrary  doctrine  Is  announced.  However, 
this  court,  in  Hall  v.  Martin,  89  Ky.  9,  11  S. 
W.  953,  construed  the  opinion  in  Hamilton  v. 
;  Fugett  as  not  meaning  to  hold  that  a  patent 
'  would  be  void  because  of  Its  failure  to  describe 
j  the  boundaries  excluded.  In  Hall  v.  Martin 
|  the  court  reannounced  Its  early  doctrine  upon 
this  question,  and  held  that  a  patent  is  not 
I  void  merely  because  It  excluded  prior  grants 
without  Identifying  or  describing  them,  and 
that  where  a  patent  is  Indefinite,  both  as  to 
the  exterior  boundary  and  to  the  exclusions, 
it  Is  void  for  uncertainty.  It  was  held  In  Bal- 
lowe  v.  Hlllman  (Ky.)  87  S.  W.  950,  that  a 
patent  for  75,000  acres  of  land,  giving  the 
outer  boundary,  and  then  excluding  "all  those 
surveys  of  land  to  which  there  Is  now  a  law- 
ful title,"  without  designating  the  boundaries 
excluded,  Is  not  void  for  uncertainty,  but  pass- 
ed the  title  to  all  the  vacant  and  unappro- 
priated land  in  the  boundary  called  for  by  the 
patent.  It  Is  unnecessary  to  go  into  a  discus- 
sion of  the  question  as  to  whether  the  doctrine 
announced  by  this  court  on  this  question  al- 
most a  century  ago  is  correct  It  is  sufficient 
to  say  that  this  court,  in  Hall  v.  Martin,  and 
in  Ballowe  v.  Hillman  reaffirmed  it  with  elab- 
oration, and  it  must  be  accepted  as  the  set- 
tled doctrine  of  this  court.  On  such  an  Im- 
portant question  as  is  here  involved,  the  opin- 
ion of  the  court  should  be  so  certain  in  Its 
meaning  that  the  legal  profession  will  not  be 
in  doubt  as  to  what  is  the  settled  doctrine; 
hence  we  have  said  that  the  early  cases  of  the 
court  and  those  of  Hall  v.  Martin  and  Bal- 
lowe v.  Hillman  enunciate  the  settled  doctrine 
of  the  court.  The  court  erred  in  sustaining  a 
demurrer  to  the  petition.  The  judgment  is 
reversed  for  proceedings  consistent  with  this 
opinion. 


SHERLEY  v.  MATTINGLY  et  aU 

(Court  of  Appeals  of  Kentucky.  May  26,  1899.) 

receivers — discretion  of  coubt  as  to  amount 
of  Allowance. 

As  it  is  proper,  In  fixing  the  compensa- 
tion of  a  receiver,  to  take  into  consideration, 
not  only  the  work  done,  but  the.  result  accom- 
plished for  the  estate,  it  was  not  an  abuse  of 
discretion  to  allow  a  receiver  only  $500,  that 
being  about  25  per  cent,  of  the  amount  realized 
by  him,  nnd  the  entire  assets  available  for  gen- 
ernl  creditors  being  worth  no  more  than  $6,000 
or  $7,000.  the  remainder  of  which  is  yet  to  be 
converted  into  money. 

J  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  J.  G.  Mattlngly  and  others 
against  A.  B.  Sutton  for  the  dissolution  of  a 
partnership  and  appointment  of  a  receiver. 
Order  of  allowance  to  Thomas  H.  Sherley,  the 
receiver,  and  he  appeals.  Affirmed. 

Matt  O'Doherty,  for  appellant  Kohn, 
Balrd  &  Spindle,  for  appellees. 

HOBSON,  J.  This  is  an  appeal  from  the 
order  of  the  court  b^low  fixing  the  compen- 
sation for  appellant's  services  as  receiver  at 
$500.  The  only  question  raised  Is  as  to  the 
sufficiency  of  the  allowance.  The  court  be- 
low, In  a  written  opinion,  said  this:  "The 
pleadings,  exhibits,  and  testimony  show  that 
the  questions  here  Involved  grew  out  of  the 
following  state  of  facts:  The  plaintiffs,  J.  O. 
Mattlngly,  P.  J.  Mattlngly,  and  L.  D.  Mat- 
tlngly, and  the  defendant,  A.  R.  Sutton,  in 
the  month  of  February,  1892,  formed  a  part- 
nership under  the  firm  name  of  J.  G.  Mattlng- 
ly &  Sons,  for  the  purpose  of  conducting  the 
business  of  distillers,  and  did  conduct  such 
business  until  the  spring  of  1803,  when  it  was 
discovered  that  the  defendant,  Sutton,  was 
largely  insolvent,  and  had  been  guilty  of  gross 
Irregularities  In  the  management  of  the  af- 
fairs of  the  firm.  On  the  6th  day  of  April, 
1883,  Sutton  executed  a  general  deed  of  as- 
signment for  the  benefit  of  his  creditors,  and 
on  the  13th  day  of  April,  1893,  the  said  J.  G. 
Mattlngly,  P.  J.  Mattlngly,  and  L.  D.  Mat- 
tlngly instituted  this  action,  in  their  petition 
alleging  the  insolvency  of  Sutton,  and  praying 
for  a  dissolution  of  the  partnership,  and  the 
appointment  of  a  receiver  to  take  charge  of 
the  assets  and  affairs  of  the  partnership. 
There  was  filed  with  the  petition  a  request  in 
writing,  signed  by  a  number  of  the  unsecured 
creditors  of  the  firm,  asking  that  the  prayer 
of  the  petition  be  granted,  and  that  T.  H. 
Sherley  be  made  receiver.  On  the  same  day 
the  plaintiffs,  through  their  counsel,  entered 
a  motion  in  the  common  pleas,  division  of  this 
court  for  the  appointment  of  a  receiver.  The 
motion  was  sustained,  and  T.  H.  Sherley  was 
appointed  receiver  by  the  Honorable  Emmet 
Field,  judge  of  that  division.  Subsequently, 
by  allotment  of  cases,  the  action  fell  into  this 
division,  and  Sherley  continued  to  act  as  re- 
ceiver, under  the  orders  of  this  division,  until 
his  removal,  as  above  stated.  Upon  the  re- 
moval of  Mr.  Sherley,  the  Fidelity  Trust  & 
Safety-Vault  Company  was  appointed  receiv- 
er in  his  stead.  At  the  time  of  Mr.  Sherley's 
appointment  as  receiver,  the  assets  of  the  es- 
tate consisted  of  the  following  property,  to 
wit:  (1)  A  lot  of  land  on  which  the  distillery 
and  warehouses  are  situated,  the  land  and  im- 
provements being  incumbered  to  their  full 
value.  The  incumbrancers  were  made  par- 
ties to  this  suit,  and  set  up  their  claim  by 
cross  petitions  filed  herein,  praying  for  the 
enforcement  of  their  liens,  and  on  these  cross 


petitions  a  judgment  was  entered  enforcing 
said  liens,  and  directing  a  sale  of  the  property 
above  mentioned.  The  property  was  after- 
wards sold  by  the  commissioner,  and  failed 
to  bring  the  amount  of  the  liens.  There  was 
nothing  realized  for  the  benefit  of  the  gen- 
eral creditors  from  this  estate.  (2)  There 
was  what  Mr.  Aherlay  calls  an  'equity'  in 
about  four  thousand  barrels  of  whisky.  The 
court  presumes  that  means  that  J.  G.  Mat- 
tlngly &  Sons  had  pledged  this  amount  of 
whisky  to  certain  of  their  creditors  to  secure 
the  payment  of  their  indebtedness  to  said 
creditors,  and  the  equity,  if  any,  would  be 
such  sum  as  this  whisky  might  be  sold  for 
over  and  above  the  amount  for  which  it  was 
pledged.  Mr.  Sherley  reports,  however,  that 
he  was  unable  to  sell  any  of  this  whisky  for 
an  advance,  and  nothing  was  realized,  there- 
fore, from  this  asset,  for  the  benefit  of  the 
general  creditors.  (3)  Two  hundred  feet  of 
ground  upon  which  the  cattle  pens  were  built, 
and  which  Is  unincumbered.  This  property 
was  sold  by  the  commissioner,  and  was  bid  in 
by  W.  H.  Slaughter  for  $2,000,  but  the  sale 
was  set  aside  on  the  ground  that  the  title  to 
the  property  was  defective.  Nothing,  there- 
fore, has  as  yet  been  realized,  for  the  general 
estate  from  this  property.  (4)  Three  hundred 
and  forty-seven  barrels  of  whisky,  which  is 
unincumbered.  This  whisky  is  worth,  ac- 
cording to  Mr.  Sherley's  statement  $8  or 
$9  per  barrel.  Putting  it  at  $8.50  per  bar- 
rel would  make  this  asset  worth  $2,9r.O.  This 
whisky  waB  not  disposed  of,  however,  by  Mr. 
Sherley,  but  was  turned  over  by  him  to  his 
successor.  (5)  Mr.  Sherley  reports  that  there 
Is  a  claim  in  favor  of  the  estate  for  storage 
on  2,000  barrels  of  whisky,  which  he  esti- 
mates at  70  cents  per  barrel  up  to  this  time. 
This  asset  is  of  uncertain  value,  because  much 
of  it  may  be  made  unavailable  by  claims  of 
excessive  outage  made  by  the  owners  of  the 
whisky,  but,  whatever  Its  value  may  be,  it 
was  not  realized  on  by  Mr.  Sherley,  but  was 
turned  over  by  him  to  his  successor.  (6)  Mr. 
Sherley's  report  shows  that  he  has  collected 
storage  on  whisky,  other  than  the  2,000  bar- 
rels above  mentioned,  amounting  to  $2,404.50, 
which  sum  constitutes  the  entire  receipts  re- 
ported by  him  to  the  commissioner,  and  out 
of  this  sum  he  has  already  disbursed,  In  pay- 
ment of  expenses  Incurred  by  him,  not  includ- 
ing any  portion  of  the  compensation  claimed 
for  himself  and  his  counsel,  the  sum  of  $1,- 
518.36.  Of  this  sum,  $500  was  paid  to  Mr. 
Thomas  J.  Batman,  Mr.  Sherley's  bookkeeper. 
After  deducting  this  sum,  and  $24.75  paid  In- 
to court  by  him,  from  his  receipts,  it  leaves  a 
balance  In  his  hands  of  only  $861.39.  It  will 
be  seen,  from  the  foregoing  statement  of  facts, 
that  the  assets  belonging  to  the  estate  of  J. 
G.  Mattlngly  &  Sons  that  are  available  for 
general  creditors,  estimated  at  their  highest 
value,  are  not  worth  more  than  $6,000  or  $7,- 
000,  of  which  sum  Mr.  Sherley  has  realized, 
by  converting  assets  Into  cosh,  only  the  sum 
of  $2,404.50.    The  remainder  of  said  assets 
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have  yet  to  be  converted  by  the  present  re- 
ceiver, and  It  must  be  borne  in  mind  that  the 
present  receiver  and  its  counsel  must  be  com- 
pensated tor  their  services  In  converting  the 
assets  turned  over  to  said  receiver  by  Mr. 
Sherley.  Under  these  circumstances,  is  $3,- 
000,  nearly  or  quite  one-halt  the  value  of  the 
entire  estate  available  tor  general  creditors, 
a  reasonable  sum  to  allow  Mr.  Sherley  as  com- 
pensation for  himself  and  his  counsel?  Or  is 
It  reasonable  to  allow  Mr.  Sherley,  tor  his  ex- 
penses and  compensation  to  himself  and  coun- 
sel, not  only  the  entire  $2,404  realized  by  him, 
but  $2,200  out  of  the  assets  turned  over  by 
him  to  his  successor  in  addition  thereto?  The 
commissioner  seems  to  be  of  opinion  that 
such  allowance  is  reasonable,  but  the  court 
cannot  agree  with  him.  In  view  of  the  ex- 
traordinary services  rendered  by  Mr.  Sherley, 
as  shown  by  his  report  to  the  commissioner, 
he  Is  allowed  $500  as  compensation  tor  his 
services.  It  is  true  that  this  sum  is  more 
than  25  per  cent  of  the  entire  amount  realized 
by  him  for  the  estate,  and,  when  added  to 
the  expenses  allowed  him  by  the  commission- 
er, will  very  nearly  absorb  that  sum;  but, 
under  all  the  circumstances,  the  court  is  of 
opinion  that  such  an  allowance  is  reasonable." 

The  amount  to  be  allowed,  in  cases  of  this 
character,  Is  peculiarly  a  question  within  the 
chancellor's  discretion,  and  It  will  not  be  In- 
terfered with  in  matters  of  doubt.  The  chan- 
cellor, from  the  nature  of  the  case,  must  un- 
derstand, much  better  than  this  court,  the  na- 
ture of  the  services  rendered  by  the  officer, 
the  value  of  such  services  in  the  community, 
and  equities  of  the  whole  case.  In  this  case, 
we  have  only  appellant's  report  and  a  par- 
tial transcript  of  the  record  to  guide  us.  It 
would  seem  that  he  has  done  a  good  deal  of 
work,  and  been  at  considerable  trouble,  In- 
volving both  loss  of  time  and  mental  labor, 
and.  If  the  estate  were  larger,  we  would  think 
he  ought  to  have  a  larger  sum.  But  the 
whole  amount  collected  by  him,  and  more, 
will  be  absorbed  in  paying  his  costs  and  the 
allowances  already  made,  leaving  a  deficit  to 
be  paid  by  his  successor.  In  appointments  of 
this  character,  it  is  understood  that  if  the  re- 
ceiver is  fortunate  in  his  management,  and 
realizes  for  the  estate  a  large  sum,  his  allow- 
ance will  be  swelled;  but  if,  on  the  other 
hand,  the  amount  coming  into  his  hands  Is 
small,  although  it  is  due  to  causes  beyond  his 
control,  where  a  great  loss  will  inevitably  fall 
on  the  creditors  In  any  event,  the  court  should 
cut  down  the  cost  of  administering  the  fund 
as  low  as  Justice  to  the  officer  will  permit 
In  measuring  the  value  of  services,  It  is  al- 
ways proper  to  take  into  consideration,  not 
only  the  work  done,  but  the  result  accom- 
plished tor  the  estate  by  it.  In  view  of  the 
other  allowances  made  by  the  court,  the 
amount  received  by  appellant  and  the  condi- 
tion of  the  estate,  we  do  not  feel  warranted 
In  saying,  on  the  record  before  us,  that  there 
was  an  abuse  of  discretion  in  the  allowance 
made.   Judgment  affirmed. 


MONARCH  v.  BREY.i 
(Court  of  Appeals  of  Kentucky.   May  25.  1S99.) 
Rules  of  Coubt — Powbb  to  Suspend— Judomint 
ik  Civil  Actions  at  Cbiminal  Tbbm — 
Judgment  Nono  Pro  Tvno. 

1.  As  the  court  had  power  to  suspend  a  rule 
setting  apart  a  certain  term  of  the  court  for 
the  trial  of  criminal  cases  exclusively,  it  was 
not  error  to  render  judgment  in  a  civd  case  at 
such  criminal  term. 

2.  An  entry  in  the  clerk's  minutes,  giving  the 
style  of  the  case  and  the  case  number,  followed 
by  the  abbreviation  "Judgt,"  is  a  sufficient 
basis  for  the  entry  of  a  judgment  nunc  pro 
tunc. 

3.  Where  the  clerk  has  failed  to  enter  a  de- 
fault judgment  pursuant  to  an  entry  in  his  min- 
utes, the  court  may  at  a  subsequent  term,  with- 
out notice  to  defendant,  enter  judgment  nunc 
pro  tunc. 

Appeal  from  circuit  court  Daviess  county. 

"To  be  officially  reported." 

Action  by  J.  W.  Brey  against  R.  Monarch 
and  others  on  a  promissory  note.  Judgment 
tor  plaintiff,  and  defendant  Monarch  appeals. 
Affirmed. 

Walker  &  Slack,  for  appellant  Little  & 
Little,  for  appellee. 

DU  RELLE,  J.  Salt  was  brought  In  the 
circuit  court  by  appellee  against  Thomas,  Sim- 
mons, and  appellant  Monarch  upon  a  promis- 
sory note,  and  process  executed  in  time  for  a 
judgment  at  the  October  term,  at  which  time 
the  court  directed  judgment  to  be  entered  by 
default;  but  the  papers  having  been  mislaid, 
the  judgment  was  not  entered.  Subsequently, 
at  the  December  term,  a  judgment  was  enter- 
ed reciting  that  the  defendants  had  been  sum- 
moned to  the  October  term,  that  judgment 
had  been  rendered  against  them,  but  not  enter- 
ed because  the  papers  were  mislaid,  and  that 
"this  judgment  is  entered  as  of  the  first  day 
of  the  October  term,  1806,  and  execution  may 
issue  forthwith."  Execution  accordingly  is- 
sued, and  was  replevied  by  Thomas  and  Mon- 
arch, with  S.  Monarch  as  surety.  At  the  June 
term,  1807,  appellee  gave  notice  of  a  motion 
to  enter  a  judgment  nunc  pro  tunc  as  of  the 
first  day  of  the  October  term,  and  the  defend- 
ant gave  notice  and  moved  to  set  aside  as  void 
the  judgment  which  bad  been  entered,  appel- 
lee's motion  being  obviously  intended  to  secure 
a  judgment  in  the  event  the  former  judgment 
should  be  set  aside  as  void.  Both  motions 
were  overruled,  and  this  appeal  Is  prosecuted 
both  from  the  judgment  entered  at  the  De- 
cember term  and  the  order  overruling  the  mo- 
tion to  set  aside. 

Appellant  contends  that  the  judgment  was 
void  for  several  reasons:  First  Because  It 
was  rendered  as  of  October  1st,  at  which  time 
no  court  was  in  session.  The  record  before  us 
shows  it  to  have  been  rendered  as  of  the  first 
day  of  the  October  term,  and  the  question 
must  be  decided  by  that  record.  Second.  Be- 
cause, by  rule  of  the  Daviess  circuit  court  it 

i  Reported  by  Edward  W.  Hines,  Esq..  of  th« 
Frankfort  bar,  and  formerly  state  reporter. 
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was  provided  that  certain  terms  of  the  court, 
including  the  December  term,  should  be 
known  as  the  criminal  terms,  "and  no  civil 
business,  either  common  law  or  equity,  will 
be  prosecuted  at  said  terms,  unless  in  case  of 
actual  emergency,"  etc.  In  the  case  of  Iron 
Co.  v.  Cochran  (Ky.)  37  S.  W.  67,  It  was  held, 
with  reference  to  this  rule,  that  the  judge 
could  undoubtedly  have  set  aside  or  suspend- 
ed It,  and  that  an  order  made  In  a  civil  suit 
at  such  criminal  term  was  not  error.  Third. 
That  there  was  not  sufficient  evidence  upon 
which  to  enter  the  judgment  nunc  pro  tunc 
The  clerk's  minutes  showed  an  entry  as  fol- 
lows: 

"Brey 
12,435  vs.  Jndgt 
Thomas." 

—This  entry  gives  the  style  of  the  case,  the 
case  number,  and  abbreviation  for  "judg- 
ment," is  quite  as  full  as  such  entries  upon 
the  minutes  usually  are,  and  we  think  suffi- 
cient upon  which  to  base  the  entry  of  the 
judgment  nunc  pro  tunc.  Fourth.  It  is  fur- 
ther urged  thai  the  court  had  no  right  to  make 
the  nunc  pro  tunc  order,  and  hear  evidence  au- 
thorizing it,  without  notice  having  first  been 
given.  The  court  might,  having  the  jurisdic- 
tion both  of  defendant  and  the  subject-matter, 
have  entered  the  judgment  on  the  first  day  of 
the  October  term.  And  so  It  might  have  enter- 
ed the  judgment  at  the  December  term,  in 
spite  of  the  rule  setting  that  term  apart  for 
criminal  business,  though  such  a  judgment 
would  doubtless  have  been  set  aside  upon  the 
defendant's  showing  that,  through  surprise  or 
for  other  reasons.  It  had  operated  to  his  prej- 
udice. It  might  also  have  ordered  immediate 
execution.  This  being  so,  it  is  difficult  to  see 
wherein  appellant  was  prejudiced  by  the  or- 
der entering  the  judgment  as  of  the  October 
term,  especially  as  It  is  not  pretended  that  he 
had  any  defense  to  the  merits,  and  the  fact  of 
its  rendition  is  shown  by  an  entry  in  a  record 
recognized  by  the  statute  (Ky.  St  §  378).  as  part 
of  the  records  of  the  court  The  rule  of  court 
relied  on  was  adopted  by  the  court  for  the 
guidance  of  the  clerk  and  as  notice  to  litigants 
and  counsel  of  what  the  court  intended  to  do. 
ff  the  court  had  power  to  make  it,  It  had 
power  to  rescind  it  and  by  entering  the  order 
did  rescind  it  if  such  entry  was  In  violation 
of  the  terms  of  the  rule,  or  must  be  supposed 
to  have  acted  on  an  emergency  within  the 
terms  of  the  rule. 

It  Is  claimed  that  this  was  the  correction 
of  a  clerical  misprision,  and  under  section  519 
of  the  Civil  Code  of  Practice  must  be  done  up- 
on notice  to  the  adverse  party.  Section  517 
of  the  Civil  Code  of  Practice  provides  that 
certain  enumerated  things  shall  be  deemed 
clerical  misprisions,  and  there  are  others.  It 
Is  conceded  that  the  omission  of  a  part  of  a 
Judgment  in  entering  it— the  failure  to  allow 
interest  or  credits  admitted,  the  allowance  of 
too  much  Interest,  etc.— comes  under  this 
head;  but  we  do  not  think  the  failure  to  enter 
a  judgment  directed  by  the  court  comes  un- 


der this  bead,  or  requires  notice  to  be  given 
of  a  motion  for  its  entry.  Wherefore  the  judg- 
ment is  affirmed. 

BUFFINGTON  et  ux.  v.  MOSBY  et  aU 
(Court  of  Appeals  of  Kentucky.  May  26,  1899.) 

HOHESTBAD — PLEADING — CONCLUSTVBNBSS  OF  JUDG- 
MENT. 

1.  An  answer  averring  that  defendant  is  the 
owner  of  a  homestead  In  the  land  claimed  by 
plaintiff,  and  that  he  is  a  housekeeper  with  a 
family  residing  on  the  land,  is  not  good  on  de- 
murrer; there  being  no  averment  that  he  is 
the  owner  of  the  land,  and  it  appearing  that  he 
could  not  have  derived  the  homestead  through 
his  wife,  as  she  is  still  living. 

2.  Where  the  defendant  failed  to  claim  a 
homestead  in  a  proceeding  to  subject  land 
fraudulently  conveyed  to  his  wife,  the  judgment 
subjecting  the  land  is  a  bar  to  his  right  to  a 
homestead. 

Appeal  from  circuit  court,  Boone  county. 

"Not  to  be  officially  reported." 

Action  by  Mosby,  Raum  &  Gogreve  against 
B.  W.  Buffington  and  Mary  Buffington  for 
partition.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed. 

S.  W.  Tolln  and  John  S.  Gaunt  for  appel- 
lants.  G.  G.  Hughes,  for  appellees. 

PAYNTER,  J.  The  purpose  of  this  pro- 
ceeding Is  to  have  partitioned  three  tracts  of 
land  between  the  appellees  and  the  appellant 
Mary  Buffington.  It  is  averred  in  the  peti- 
tion that  the  appellees  (plaintiffs  below)  own- 
ed an  undivided  half  of  the  land  "by  and 
under  the  judgment  and  deed  of  the  Boone  cir- 
cuit court  and  the  court  of  appeals  of  Ken- 
tucky," and  the  appellees  filed  a  commission- 
er's deed  with  the  petition,  purporting  to  have 
been  made  by  the  Boone  circuit  court  as  evi- 
dence of  their  title  to  one-half  of  the  land. 
It  is  insisted  that  the  petition  is  not  good,  be- 
cause the  exhibit  does  not  contain  exactly  the 
same  description  of  one  of  the  tracts  of  land 
which  the  petition  gives  of  it  It  is  sufficient 
to  say  that  the  description  contained  in  the 
deed  does  not  Indicate  but  what  it  is  the  same 
tract  of  land  described  In  the  petition.  In  our 
opinion,  the  petition  Is  good. 

The  appellant  B.  W.  Buffington  averred  that 
he  was  the  owner  of  a  homestead  in  the  half 
of  the  land  claimed  by  the  appellees;  that  it 
Is  exempt  to  him  by  the  laws  of  Kentucky, 
and  that  he  is  entitled  to  have  It  set  off  to 
him;  that  he  Is  a  housekeeper  with  a  family 
residing  upon  the  land.  He  nowhere  alleges  in 
his  answer  that  he  is  the  owner  of  the  land 
(that  is,  the  fee-simple  title,  or  a  life  estate 
therein),  but  alleges  that  he  is  the  owner  of 
a  homestead  in  it.  His  wife  Is  living,  as  ap- 
pears from  the  pleadings,  and,  of  course,  he 
did  not  derive  his  alleged  homestead  Interest 
through  her.  Not  having  thus  derived  it, 
then,  if  he  had  a  homestead,  It  was  by  reason 
of  the  fact  that  he  either  owned  the  fee-simple 
title,  or  an  estate  in  it,  .out  of  which  a  home- 

i  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  aud  formerly  state  reporter. 
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stead  could  be  assigned  to  him.  Having  fail- 
ed to  make  an  averment  to  this  effect,  his  alle- 
gation that  he  had  a  homestead  Interest  In  the 
land  Is  a  mere  conclusion  of  the  pleader,  and 
he  railed  to  manifest  his  right  to  a  home- 
stead in  the  land  sought  to  he  partitioned. 
For  this  reason  the  court  properly  sustained  a 
demurrer  to  his  answer  as  amended. 

Counsel  for  appellees  state  that,  In  a  for- 
mer suit  Instituted  in  the  Boone  circuit  court 
by  the  appellees  against  the  appellants,  It  was 
adjudged  B.  W.  Bufflngton  had  fraudulently 
conveyed  to  his  wife,  Mary  Bufflngton,  the  un- 
divided interest  in  the  land  which  appellees 
claim;  that  the  judgment  was  affirmed  by 
tbis  court,  the  land  sold  to  satisfy  appellees' 
claim  and  they  became  the  purchasers,  and 
the  deed  filed  In  this  proceeding  was  made  by 
the  commissioner  of  the  Boone  circuit  court 
for  that  interest  In  the  land.  If  this  be  true, 
then  the  appellant  B.  W.  Bufflngton  is  not  en- 
titled to  a  homestead  Interest  in  it,  because 
the  judgment  would  bar  his  right  to  it.  Snapp 
v.  Snapp,  87  Ky.  654,  9  S.  W.  705;  Hill  v. 
Lancaster,  88  Ky.  338,  11  S.  W.  74. 

It  is  unnecessary  to  pass  upon  the  question 
as  to  whether  or  not  the  facts  claimed  to  ex- 
ist by  counsel  for  appellees  are  sufficiently 
shown  by  the  petition  and  the  record  in  the 
case  of  B.  W.  Bufflngton,  etc.,  v.  Mosby,  Raum 
&  Oogreve,  which  are  filed  with  the  record  in 
this  case,  as  we  have  decided  that  the  answer 
did  not  allege  facts  which  showed  the  appel- 
lant Bufflngton  was  entitled  to  a  homestead. 
The  judgment  is  affirmed, 


HARRISON  v.  TAYLOR'S  ADM'R.  i 
(Court  of  Appeals  of  Kentucky.  May  25, 1899.) 
Abatement  and  Revival — Death  of  Party  Pend- 
nro  Appeal — Acceptance  by  Widow  op  Hus- 
band's Will — Homestead  and  Dowbb. 

1.  Where  the  plaintiff  died  pending  an  appeal 
from  a  judgment  in  her  favor,  it  was  not  error, 
after  reversal  of  the  judgment,  to  revive  the 
action  in  the  name  of  her  administrator,  al- 
though more  than  a  year  had  elapsed  since  her 
death:  the  delay  being  due  to  the  failure  of 
defendant  to  file  the  mandate  promptly. 

2.  Where  a  widow  accepts  the  provisions 
of  her  husband's  will,  she  takes  the  entire 
property  subject  to  his  debts,  and  cannot  claim 
either  homestead  or  dower  against  bis  credit- 
ors. 

Appeal  from  circuit  court,  Marion  county. 

"Not  to  be  officially  reported." 

Action  by  Octavia  S.  Harrison  against  Eliz- 
abeth Taylor  and  others.  Judgment  for  Eliz- 
abeth Taylor's  administrator,  and  plaintiff 
appeals.  Affirmed. 

Finley  Shuck,  for  appellant.  J.  T.  Collins, 
Garnett  Graves,  and  J.  P.  Thompson,  for  ap- 
pellee. 

Gl'FFY,  J.  It  appears  from  this  record, 
including  two  former  transcripts  filed  with 
this  record,  that  W.  B.  Harrison  departed 
this  life  in  Marlon  county  In  1891,  having 

i  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar.  and  formerly  state  reporter. 

51  S.W.-13 


first  published  a  will  by  which  he  devised  to 
the  appellant,  Octavia  Harrison,  who  was  his 
wife,  all  his  property,  of  every  description, 
and  appointed  her  executrix,  and  requested 
that  no  bond  be  given.  It  further  appears 
that  said  will  was  duly  probated  in  the  Ma- 
rion county  court  In  June,  1891,  and  appel- 
lant qualified  as  executrix,  and  In  February, 
1S92,  instituted  suit  In  the  Marlon  circuit 
court,  as  executrix,  against  Elizabeth  Taylor; 
R.  W.  Clark,  John  S.  Harrison,  and  W.  B. 
Meadows.  There  is  some  controversy  be- 
tween the  parties  to  this  appeal  as  to  what 
was  the  object  of  the  suit  Instituted  as  afore- 
said. It  will,  however,  be  seen  from  the  pe- 
tition that  the  execution  of  the  will  was  al- 
leged. It  Is  further  alleged  that  the  testator, 
at  the  time  of  his  death,  owed  defendant 
Elizabeth  Taylor  two  notes,  aggregating 
about  $2,000,  and  owed  Clark  about  $320,  and 
John  S.  Harrison  an  amount  not  then  ascer- 
tained, and  that  he  also  owed  other  debts, 
which  plaintiff  has  paid.  It  is  further  al- 
leged that  there  were  no  other  debts  known 
to  plaintiff,  except  as  follows:  Several  years 
before  his  death,  said  W.  B.  Harrison  was 
considerably  involved  In  debt,  and  plaintiff 
owned  considerable  property,  In  real  estate 
and  bonds,  as  her  separate  estate,  free  from 
her  husband's  debts;  that  she  permitted  her 
husband  to  sell  the  bonds  and  real  estate, 
and  appropriate  the  proceeds  to  the  payment 
of  his  debts,  in  consideration  whereof  the 
said  W.  B.  Harrison  executed  to  her  his  note 
for  $6,000,  and  agreed  to  convey  to  her,  In 
payment  thereof,  his  farm  in  Marlon  county, 
which  will  be  hereafter  described.  Said  note 
has  never  been  paid.  That  testator  left  no 
personal  estate  subject  to  descent  or  distri- 
bution, but  left  two  farms;  one,  In  Hart 
county,  containing  305  acres,  2  rods,  and  24 
poles.  It  is  set  out  that  the  Hart  county  tract 
of  land  was  occupied  by  the  defendant  Mead- 
ows, and  a  sale  of  that  tract  of  land  is  pray- 
ed for,  and  that  so  much  of  the  money  as 
may  be  necessary  be  appropriated  to  pay 
said  W.  B.  Harrison's  debts,  and  the  balance 
be  paid  to  her.  It  Is  alleged  that  the  Hart 
county  land  Is  worth  at  least  $4,000.  The 
residue  of  the  land  Is  alleged  to  be  worth 
$12,000,  and  was  his  homestead,  upon  which 
he  resided.  It  Is  further  alleged  that  the 
Hart  county  land  would  be  sufficient  to  more 
than  pay  all  testator's  debts;  that  she  does 
not  set  up  her  debt  or  contract  with  W.  B. 
Harrison.  She,  however,  describes  the  land 
in  Marion  county.  Plaintiff  further  stated 
that  if  she  learns  of  any  other  claims  than 
those  set  out  against  the  estate  of  the  testa- 
tor, she  will  report  same;  but  she  does  not 
desire  this  cause  to  be  referred  to  a  com- 
missioner, as  there  will  be  no  controversy  as 
to  the  claims,  and  a  reference  will  be  an  ex- 
pense without  necessity  therefor.  Her  pray- 
er Is  for  all  general  and  equitable  relief.  It, 
however,  seems  that  a  controversy  arose  be- 
tween Mrs.  Taylor  and  this  appellant  In  re- 
gard to  the  amount  that  the  testator  owed 
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Mrs.  Taylor,  which  was  finally  settled  by  a 
judgment  of  the  Marlon  circuit  court  adjudg- 
ing to  Mrs.  Taylor  the  amount  of  the  two 
notes  referred  to,  but  disallowing  a  $750 
claim  that  she  asserted  against  the  estate  of 
decedent;  and  from  that  judgment  Mrs.  Tay- 
lor appealed  to  this  court,  and  the  judgment 
of  the  Marion  circuit  court  was  affirmed  May 
13,  1890.  During  the  pendency  of  the  ap- 
peal some  efforts  were  made  by  Mrs.  Taylor 
to  collect  her  judgment  by  execution  levied 
upon  the  land  left  by  the  testator,  which  levy 
was  enjoined  by  the  circuit  court  upon  the 
idea  that  the  land  was  not  subject  to  levy 
and  sale  under  execution,  It  being  the  opinion 
of  the  circuit  court  that  the  land  was  not  as- 
sets in  the  hands  of  the  executor,  and  from 
that  judgment  no  appeal  was  prosecuted;  but 
Mrs.  Taylor  sought  to  obtain  a  judgment  to 
sell  a  sufficiency  of  the  land  of  testator  to 
satisfy  her  judgment,  which  motion  was  re- 
sisted by  the  appellant  in  this  case,  and  she 
also  offered  to  file  a  reply  asserting  certain 
claims  of  her  own  against  the  estate.  The 
circuit  court  refused  to  allow  the  pleadings 
offered  by  appellant  to  be  filed,  and  rendered 
a  judgment  for  a  sale  of  enough  of  the  land 
to  pay  Mrs.  Taylor's  claim,  and  from  that 
judgment  this  appellant  appealed,  and  the 
same  was  reversed.  43  S.  W.  723.  The  opin- 
ion reads  as  follows:  "We  see  no  reason 
why  appellee  is  not,  in  this  action,  entitled 
to  judgment  for  sale  of  the  land  left  by  W.  B. 
Harrison,  deceased,  to  satisfy  her  debt, 
amount  of  which  was  ascertained  and  deter- 
mined by  judgment  rendered  in  the  action 
brought  by  appellant,  as  administratrix,  to 
settle  the  estate,  and  affirmed  by  this  court. 
But  it  was  error  of  the  lower  court  to  refuse 
reasonable  time  for  appellant  to  file  her  re- 
ply to  the  answer  and  counterclaim  of  ap- 
pellee asking  such  sale.  The  judgment  of 
sale  was  defective,  because  the  land  directed 
to  be  sold  was  not  properly  and  sufficiently 
described.  For  these  reasons  that  judgment 
is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion." 
Upon  a  return  of  the  cause  to  the  Marion  cir- 
cuit court,  the  action  was  revived  in  the 
name  of  Atkinson,  administrator  of  Mrs.  Tay- 
lor; she  having  died  pending  the  appeal. 
The  appellant  In  this  action  again  sought  to 
file  an  amended  reply,  attempting  to  set  up 
a  very  large  claim  against  the  estate  of  the 
testator,  asserting  that  It  was  a  mortgage 
lien  upon  the  land  owned  by  the  testator 
during  his  lifetime.  She  also  claimed  a 
homestead  and  dower— one  or  both— in  the 
land.  It  seems  that  the  court  sustained  a  de- 
murrer to  the  pleading,  and  rendered  judg- 
ment in  favor  of  the  appellee  for  a  sale  of  a 
sufficiency  of  the  land  In  question  to  pay  her 
judgment  heretofore  referred  to,  and  from 
that  judgment  appellant  prosecutes  this  ap- 
peal. 

It  is  insisted  for  appellant  that  the  action 
could  not  be  revived  in  the  name  of  the  ap- 
pellee, because  Mrs.  Taylor,  as  is  alleged,  had 


been  dead  more  than  one  year  before  the  at- 
tempted revivor.  It  may  be  true  that  the 
pendency  of  the  appeal  would  not  nave  pre- 
vented a  revivor,  but  until  the  appeal  was 
settled  there  was  apparently  no  necessity  for 
a  revivor;  and  it  may  well  be  said  that  it  was 
the  duty  of  the  appellant,  who  succeeded  on 
the  appeal,  to  have  promptly  filed  the  mandate, 
and  to  have  taken  the  proper  steps  to  proceed 
with  the  litigation.  We  are,  however,  of  the 
opinion  that  the  court  did  not  err  In  allowing 
the  revivor  to  be  made.  We  do  not  think 
that  the  court  erred  In  allowing  the  mandate 
to  be  filed  at  the  time,  and  holding  that  the 
action  was  ready  for  steps  to  be  taken.  It 
was  within  the  power  of  appellant,  who  suc- 
ceeded in  the  court  of  appeals,  to  have  filed 
the  mandate  as  soon  as  issued;  and  we  are 
not  inclined  to  the  opinion  that  she  could 
take  advantage  of  her  own  delay  to  postpone 
the  trial  or  protract  the  litigation,  which 
seems  to  have  already  been  unreasonably 
protracted. 

It  is  well  settled  that  a  person  cannot  claim 
under  a  will,  and  also  against  it;  and,  Inas- 
much as  appellant  accepted  the  provisions  of 
the  will  of  her  husband,  she  takes  the  entire 
property  subject  to  his  debts,  and  cannot 
claim  either  homestead  or  dower  against  bis 
creditors.  If  she  had  a  valid  claim  against 
her  husband's  estate,  she  would,  of  course, 
be  entitled  to  enforce  the  same  according  to 
law,  the  same  as  any  other  creditor;  but  the 
pleading  which  the  court  sustained  a  demur- 
rer to  failed,  as  we  think,  to  show  a  cause  of 
action,  and,  inasmuch  as  she  has  so  failed,  she 
cannot  now  be  allowed  to  assert  that  claim 
as  against  the  appellee  In  this  case.  It,  how- 
ever, seems  to  us,  from  the  pleadings  in  these 
various  suits,  that  the  land  devised  by  the 
testator,  if  properly  managed,  would  have 
been  more  than  sufficient  to  have  paid  all  bis 
debts,  including  the  claim  that  appellant  in- 
timated that  he  owed  her.  Upon  a  careful 
consideration  of  the  record  In  this  case,  we 
are  of  the  opinion  that  no  error  was  commit- 
ted by  the  court  below  to  the  prejudice  of  ap- 
pellant's substantial  rights,  and  the  judgment 
appealed  from  is  therefore  affirmed. 


AHRENS  &  OTT  MFG.  CO.  v.  HOEHER.i 
(Court  of  Appeals  of  Kentucky.  May  26,  1899.) 
Malicious  Prosecution — Maliob  Dbmnid — Prob- 
able Cause— Questions  for  Coubt  and  Just. 

1.  As  the  motive  must  be  improper  or  wrong- 
ful to  constitute  malice  in  malicious  prosecu- 
tion, it  was  error  to  instruct  the  jury  that  mal- 
ice means  "the  intentional  doing  of  a  wrong- 
ful act  to  the  injury  of  another,  without  justifi- 
cation or  legal  excuse  therefor." 

2.  The  court  should  tell  the  jury  what  facts 
constitute  probable  cause,  that  being  a  ques- 
tion of  law  for  the  court,  and  allow  the  jury  to 
determine  whether  those  facts  are  proved. 

3.  If  the  agent  of  defendant  corporation, 
when  he  instituted  a  criminal  prosecution 

i  Reported  by  Edward  W.  Hineg,  Esq.,  of  thfe 
Fraukfort  bar,  and  formerly  state  reporter. 
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•gainst  plaintiff  for  grand  larceny,  believed, 
and  had  such  ground  as  would  induce  a  man  of 
ordinary  prudence  to  believe,  that  plaintiff  had 
entered  into  a  conspiracy  with  certain  of  de- 
fendant's employes  to  get  illegally  its  secret 
process  of  enameling,  and  in  furtherance  of 
that  design,  either  by  himself  or  one  of  such 
employes,  had  forced  open  the  door  of  defend- 
ant's mixing  room,  or  taken  therefrom  some  of 
ita  secret  mixtures,  without  its  consent,  for 
the  purpose  of  appropriating  it  to  his  own  use, 
there  was  probable  cause  for  the  prosecution, 
and  the  court  should  have  so  instructed  the 
jury. 

4.  The  court  should  grant  defendant's  re- 
quest for  an  instruction  to  the  effect  that  he  is 
not  liable,  although  the  plaintiff  was  in  fact  in- 
nocent, unless  the  prosecution  was  both  ma- 
licious and  without  probable  cause. 

5.  Any  information  defendant  had  tending  to 
connect  the  plaintiff  with  the  offense  is  admissi- 
ble in  evidence  to  show  probable  cause  and 
absence  of  malice. 

6.  The  advice  of  counsel  will  constitute  proba- 
ble cause  only  when  reasonable  diligence  was 
used  to  learn  the  facts  on  which  the  advice  of 
counsel  was  sought. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"To  be  officially  reported." 

Action  by  Joseph  Hoeher  against  the  Ahr- 
ens  &  Ott  Manufacturing  Company  for  ma- 
licious prosecution.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

K.  H.  Blaln,  R.  C.  Klnkald.  and  Znch 
Phelps,  for  appellant  Kohn,  Baird  &  Spin- 
dle, for  appellee. 

HOBSON,  J.  Appellee  instituted  this  ac- 
tion against  appellant  to  recover  damages  for 
an  alleged  malicious  prosecution.  The  jury 
having  found  for  him  $5,000  damages,  and 
the  court  having  overruled  appellant's  motion 
for  a  new  trial,  it  seeks  by  this  appeal  a  re- 
versal of  the  Judgment  against  it  for  that 
amount.  The  case  arose  in  this  way:  Ap- 
pellant Is  a  corporation  engaged  in  the  busi- 
ness of  manufacturing  plumbers'  supplies, 
such  as  bath  tubs,  lavatories,  sinks,  etc.,  in 
the  city  of  Louisville.  In  this  business  it  pos- 
sessed a  secret  process  of  enameling,  by  which 
it  is  claimed  it  manufactured  a  very  superior 
article  of  bath  tubs  and  the  like.  It  paid  $3,- 
000  for  the  secret  process,  and  expended  quite 
a  large  sum  in  Introducing  and  developing  it 
In  February,  1805,  it  received  Information  that 
appellee  and  two  of  Its  employes,  Louis  Link 
and  Theodore  Zeutsius,  were  engaged  in  a 
conspiracy,  the  object  of  which  was  to  dis- 
cover this  secret  process,  and  sell  it  to  another 
firm.  To  prevent  this  secret  from  being 
known,  appellant  allowed  nobody  in  its  mix- 
ing room  except  Charles  Ahrens,  its  Inspector, 
Oscar  Marschutz,  Its  superintendent,  and'Alo- 
ylsiua  Massman,  its  enameler,  unless  in  their 
presence,  and  by  their  orders.  The  door  was 
kept  locked,  and  the  windows  barred.  When 
the  materials  were  mixed  in  the  mixing  room, 
they  were  taken  to  the  furnace,  and,  after 
passing  through  the  furnace,  could  not  be  sep- 
arated so  that  the  process  might  be  discovered 
by  chemical  analysis  or  otherwise.  But  be- 
fore the  mixture  passed  through  the  furnace, 


an  expert;  by  anlyzlng  it,  If  he  had  some  of 
the  mixture,  could  ascertain  the  ingredients, 
and  so  discover  the  secret.  The  proof  tends 
to  show  that  it  was  Link's  duty  to  oil  the 
machinery  in  the  mixing  room  when  required, 
and  that  appellee,  who  was  anxious  to  learn 
the  secret  process  of  enameling  possessed  by 
appellant,  had  in  his  possession  some  of  the 
mixture  which  Link  had  brought  to  him,  and 
afterwards  confessed  to  appellant  that  appel- 
lee had  procured  him  to  do  this  so  that  he 
might  learn  the  secret.  Letters  written  by  ap- 
pellee, strongly  confirming  this  confession  of 
Link's,  were  delivered  by  him  to  appellant 
On  this  information,  acting  under  the  advice 
of  its  counsel,  appellant  had  a  warrant  issued 
against  all  three  of  the  men  for  burglary; 
Zeutsius  being  also  Implicated,  and  the  door 
of  the  mixing  room  showing  signs  of  having 
been  forced  open.  Appellee  was  arrested  when 
an  express  wagon  was  awaiting  at  the  door 
to, take  his  trunk  to  the  station  for  the  pur- 
pose of  his  leaving  the  state.  The  mixture 
referred  to  was  in  his  trunk.  When  the  case 
came  before  the  grand  jury,  they  found  an  in- 
dictment against  the  three  defendants  for 
grand  larceny,  the  change  In  the  charge  being 
perhaps  due  to  the  advice  of  the  counsel  for 
the  prosecution.  Link  was  tried  on  the  in- 
dictment, and  acquitted.  It  was  then  dis 
missed  as  to  the  other  two  defendants,  and 
appellee  then  filed  this  suit  He  was  under 
arrest  for  perhaps  an  hour  and  a  half  be- 
fore giving  bond,  but  was  not  Imprisoned. 
He  testified  on  the  trial  that  he  knew  the 
secret  of  appellant's  process,  and  had  known 
it  for  some  time;  that  he  was  only  trying  to 
get  from  Link  Information  where  appellant 
bought  its  material;  that  the  mixture  he  had 
did  not  come  from  appellant's  factory,  but 
was  bought  at  a  drug  store  by  Link  for  35 
cents.  In  view  of  the  fact  that  his  testi- 
mony shows  that  the  ingredients  he  had  could 
be  bought  at  any  drug  store,  and  the  other 
facts  in  the-  record,  his  explanation  as  to  what 
he  and  Link  were  after  is  very  unsatisfactory, 
and  from  the  letters  and  the  other  undisputed 
circumstances  it  is  hard  to  escape  the  con- 
clusion that  the  conspiracy  existed  as  charged 
by  appellant.  Still,  under  the  rule  adopted 
in  this  state,  there  was  some  evidence  tend- 
ing to  sustain  appellee's  version  of  the  trans- 
action, and  the  court  properly  refused  to  in- 
struct the  jury  peremptorily  to  find  for  the 
defendant.  After  telling  the  Jury  that  appel- 
lant was  not  liable  unless  the  prosecution  was 
malicious,  and  without  probable  cause,  the 
court  thus  defined  malice:  "The  court  in- 
structs the  Jury  that  by  the  terms  'malicious- 
ly' and  'malice,'  as  used  in  these  instructions, 
is  meant  the  Intentional  doing  of  a  wrongful 
act  to  the  Injury  of  another,  without  justifi- 
cation or  legal  excuse  therefor."  In  BIsh. 
Noncont.  Law,  I  231,  the  learned  author  says 
that  the  meaning  of  the  word  "malice"  de- 
pends largely  upon  the  subject  to  which  it  is 
applied,  and  that  in  a  general  way  its  mean- 
ing Is  as  above  defined.    He  then  adds:  "In 
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the  law  of  malicious  prosecution  It  requires 
the  mental  condition  or  purpose,  which  Ju- 
dicial decision  has  made  an  Indispensable  ele- 
ment in  the  wrong.  It  is  not  a  mere  fiction 
of  law,  but  it  must  be  malice  in  fact  Taking 
these  views  for  our  guide,  the  malice  In  mal- 
icious prosecutions  is  not  necessarily,  while 
it  may  be,  ill  will  to  the  individual;  but  it 
is  any  evil  or  unlawful  purpose,  as  distin- 
guished from  that  of  promoting  the  justice 
of  the  law."  The  same  rule  Is  laid  down  In 
Cooley  Torts  (1st  Ed.)  185,  where  it  is  said 
that  the  motive  must  be  Improper  or  wrong- 
ful. Tested  by  this  rule,  the  Instruction 
quoted  should  not  have  been  given.  The 
court  properly  told  the  jury  that  malice  might 
be  inferred  by  them  from  the  want  of  proba- 
ble cause;  but  this  is  an  inference  that  the 
Jury  may  or  may  not  make.  The  existence 
of  malice  is  a  question  for  the  Jury  on  all  the 
facts  and  circumstances  of  the  case,  and  the 
jury,  from  the  definition  of  malice  given  them, 
may  have  understood  that  they  must  regard 
the  prosecution  to  be  malicious  in  law  if  with- 
out Justification  or  legal  excuse,  although 
there  was,  in  their  judgment,  no  malice  in 
fact.  The  court  properly  defined  probable 
cause,  but  he  did  not  tell  the  Jury  what  facts 
constituted  probable  cause  in  this  case. 
What  facts  constitute  probable  cause  is  a 
question  of  law  for  the  court.  Lancaster  v. 
Langston  (Ky.)  36  8.  W.  521;  Meyer  v.  Rail- 
way Co.  (Ky.)  33  a  W.  98.  The  court  shall 
tell  the  Jury  what  facts  constitute  probable 
cause,  and  let  them  determine,  in  a  case  like 
this,  whether  these  facts  are  proved.  Ander- 
son v.  Trust  Co.  (Ky.)  50  8.  W.  40.  The 
court  should  have  Instructed  the  jury  that 
there  was  probable  cause  in  this  case  if  ap- 
pellant's agent,  when  he  instituted  the  crim- 
inal proceeding,  believed,  and  had  such  grounds 
as  would  induce  a  man  of  ordinary  pru- 
dence to  believe,  that  appellee  bad  entered 
into  a  conspiracy  with  Link  or  Zeutsius  to 
get  Illegally  their  secret  process'  of  enamel- 
ing, and  In  furtherance  of  that  design,  either 
by  himself  or  one  of  them,  had  forced  open 
the  door  of  appellant's  mixing  room,  or  taken 
therefrom  some  of  its  secret  mixture,  with- 
out its  consent,  for  the  purpose  of  appropri- 
ating It  to  his  own  use.  On  another  trial  the 
court  should  give  the  jury  the  Instruction  ask- 
ed to  the  effect  that  appellant  was  not  liable, 
although  appellee  was  in  fact  innocent,  un- 
less the  prosecution  was  both  malicious  and 
without  probable  cause.  In  a  case  like  this 
the  party  making  the  complaint  is  liable  only 
for  an  abuse  of  the  process  of  the  court,  and, 
unless  tbelr  attention  is  called  to  it,  a  Jury 
may  fall  to  observe  the  distinction,  and  con- 
clude that,  if  the  party  charged  with  crime 
was  in  fact  innocent,  he  ought  to  recover. 
The  court  should  also  allow  all  statements 
made  to  appellant's  officers  or  agents  before 
the  warrant  was  sworn  out  either  by  Link  or 
Zeutsius  to  be  proven  as  well  as  any  other 
information  appellant  had  then,  tending  to 
connect  appellee  with  the  offense.  Though 


this  evidence  may  not  show  that  he  was 
guilty,  it  might  serve  to  show  that  appellant 
was  warranted  in  doing  what  he  did,  or  was 
not  actuated  by  malice.  The  court  properly 
Instructed  the  jury  that  the  advice  of  counsel 
would  constitute  probable  cause  only  when 
reasonable  diligence  was  used  to  learn  the 
facts  on  which  the  advice  of  counsel  was 
sought  We  are  referred  to  Johnson  v.  Mil- 
ler, 69  Iowa,  562,  29  N.  W.  743;  Dunlap  v. 
Insurance  Co.,  109  Cal.  365,  42  Pac.  29,  and 
several  other  cases,  holding  otherwise;  but 
the  instruction  given  by  the  court  is  sustained 
by  the  leading  text  writers.  See  Blsh.  Non- 
cont  Law,  f  236;  3  Lawson,  Rights,  Rem.  & 
Prac.  i  1096;  14  Am.  &  Eng.  Enc.  Law,  55, 
56,  and  cases  cited.  It  follows  the  rule  here- 
tofore announced  in  this  state.  Burke  v. 
Rhodes,  13  Ky.  Law  Rep.  431;  Anderson  v. 
Trust  Co.,  50  S.  W.  40.  This  is  not  only  the 
weight  of  authority,  but  It  seems  to  us  the 
necessary  result  of  legal  principles.  He  who 
consults  an  attorney  about  a  matter  affecting 
a  third  person,  ought  to  use  that  care  which, 
men  of  ordinary  prudence  would  ordinarily 
use  In  matters  of  like  magnitude.  Less  than 
this  would  not  show  good  faith.  Of  course. 
It  is  absolutely  necessary,  in  questions  of  this 
sort  that  people  should  act  upon  the  advice 
of  counsel;  but  they  must  exercise,  in  doing 
so,  reasonable  care  to  get  the  truth  before  the 
counsel.  On  another  trial  the  court  should 
define  reasonable  diligence  as  that  care  which 
men  of  ordinary  prudence  would  usually  ex- 
ercise under  like  circumstances.  Judgment 
reversed,  and  cause  remanded  for  a  new  trial 
and  further  proceedings  not  inconsistent  with 
this  opinion. 


FAIRMOUNT  GLASS  WORKS  v.  GR UN- 
DEN-MARTIN  WOODEXWARE  CO.i 

(Court  of  Appeals  of  Kentucky.  May  24,  1899.) 

Sjjju  —  Quotation  of  Pbiobs  —  Aoobptahob  or 
Offbb. 

1.  Plaintiff  wrote  to  defendant:  "Please  ad- 
vise us  the  lowest  price  you  can  make  us  on  our 
order  for  ten  car  loads  of  Mason  green  jars. 
*  *  *  State  terms  and  cash  discount."  De- 
fendant replied:  "We  quote  you  Mason  fruit 
jars,  complete  [stating  prices],  for  immediate 
acceptance,  and  shipment  not  later  than  May 
15,  1895;  sixty  days'  acceptance,  or  2  off,  cash 
in  ten  days."  'Held,  that  there  was  a  present 
offer  by  defendant,  the  immediate  acceptance 
of  which  closed  the  contract  and  defendant 
coald  not  then  withdraw  the  offer. 

2.  The  fact  that  in  the  specifications  mailed, 
referred  to  in  the  telegram  of  acceptance,  plain- 
tiff stipulated  that  the  goods  should  be  "Btrict- 
ly  first  quality,"  did  not  invalidate  the  accept- 
ance, as  defendant  declined  to  furnish  the 
goods  before  it  received  this  letter,  and  in  the 
subsequent  correspondence  did  not  complain  of 
these  words  as  an  addition  to  the  contract;  thus 
confirming  the  evidence  tending  to  show  that 
these  words,  as  generally  understood  in  the 
trade,  did  not  constitute  a  variance  from  the 
offer. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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3.  As  the  expression  "ten  car  loads"  has  a 
definite  meaning  in  the  trade,  it  was  a  sufficient 
specification  of  the  quantity  sold. 

4.  It  is  immaterial  that  the  quantity  of  each 
size  of  the  jars  was  not  fixed,  as  the  offer  to  sell 
the  different  sizes  at  different  prices  gave  the 
purchaser  the  right  to  name  the  quantity  of 
each  size. 

5.  As  the  offer  was  to  ship  not  later  than 
May  15th,  the  buyer  had  the  right  to  accept 
the  goods  to  be  delivered  on  different  days  pri- 
or to  that  time. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"To  be  officially  reported." 

Action  by  the  Grunden-Martln  Woodenware 
Company  against  tbe  Fairmount  Glass  Works 
to  recover  damages  for  breach  of  contract. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  W.  Tbum  and  Humphrey  &  Davie,  fof 
Appellant.  O.  A.  Wehle  and  A.  M.  Rutledge, 
for  appellee. 

HOBSON,  J.  On  April  20,  1896,  appellee 
wrote  appellant  the  following  letter: 

"St.  Louis,  Mo.,  April  20,  1885.  Gentlemen: 
Please  advise  us  tbe  lowest  price  you  can' 
make  us  on  our  order  for  ten  car  loads  of 
Mason  green  Jars,  complete,  with  caps,  packed 
one  dozen  In  a  case,  either  delivered  here, 
or  f.  o.  b.  cars  your  place,  as  you  prefer. 
State  terms  and  cash  discount.  Very  truly, 
Grnnden-Martln  W.  W.  Co." 

To  this  letter  appellant  answered  as  fol- 
lows: 

"Fairmount,  Ind.,  April  23,  1895.  Grunden- 
Martln  Wooden  Ware  Co.,  St.  Louis,  Mo.— 
Gentlemen:  Replying  to  your  favor  of  April 
20,  we  quote  you  Mason  fruit  jars,  complete, 
in  one-dozen  boxes,  delivered  In  East  St.  Louis, 
III.:  Pints  $4.60,  quarts  $5.00,  half  gallons 
$6.50,  per  gross,  for  Immediate  acceptance, 
and  shipment  not  later  than  May  15,  1895; 
sixty  days'  acceptance,  or  2  off,  cash  in  ten 
days.   Yours,  truly,  Fairmount  Glass  Works. 

"Please  note  that  we  make  all  quotations 
and  contracts  subject  to  the  contingencies  of 
agencies  or  transportation,  delays  or  accidents 
beyond  our  control." 

For  reply  thereto,  appellee  sent  the  follow- 
ing telegram  on  April  24,  1895: 

"Fairmount  Glass  Works,  Fairmount,  Ind.: 
Your  letter  twenty-third  received.  Enter  or- 
der ten  car  loads  as  per  your  quotation. 
Specifications  mailed.  Grunden-Martln  W.  W. 
Co." 

In  response  to  this  telegram,  appellant  sent 
tbe  following: 

"Fairmount,  Ind.,  April  24,  1895.  Grunden- 
Martln  W.  W.  Co.,  St.  Louis,  Mo.:  Impossi- 
ble to  book  your  order.  Output  all  sold.  See 
letter.  Fairmount  Glass  Works." 

Appellee  insists  that,  by  Its  telegram  sent 
in  answer  to  the  letter  of  April  23d,  the  con- 
tract was  closed  for  the  purchase  of  10  car 
loads  of  Mason  fruit  jars.  Appellant  Insists 
that  the  contract  was  not  closed  by  this  tele- 


gram, and  that  it  bad  tbe  right  to  decline  to 
fill  tbe  order  at  tbe  time  it  sent  its  telegram  of 
April  24.  This  is  tbe  chief  question  in  the 
case.  Tbe  court  below  gave  judgment  In 
favor  of  appellee,  and  appellant  has  appealed, 
earnestly  insisting  that  the  judgment  is  er- 
roneous. 

We  are  referred  to  a  number  of  authorities  > 
holding  that  a  quotation  of  prices  Is  not  an 
offer  to  sell,  In  the  sense  that  a  completed 
cod  tract  will  arise  out  of  the  giving  of  an 
order  for  merchandise  in  accordance  with  the 
proposed  terms.  There  are  a  number  of  cases 
holding  that  tbe  transaction  is  not  completed 
until  the  order  so  made  is  accepted.  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  138;  Smith  v. 
Gowdy,  8  Allen,  566;  Beaupre  v.  Telegraph 
Co.,  21  Minn.  155.  But  each  case  must  turn 
largely  upon  tbe  language  there  used.  In  this 
case  we  think  there  was  more  than  a  quota- 
tion of  prices,  although  appellant's  letter  uses 
the  word  "quote"  in  stating  tbe  prices  given. 
The  true  meaning  of  the  correspondence  must 
be  determined  by  reading  It  as  a  whole.  Ap- 
pellee's letter  of  April  20th,  which  began  the 
transaction,  did  not  ask  for  a  quotation  of 
prices.  It  reads:  "Please  advise  us  the  low- 
est price  you  can  make  us  on  our  order  for  ten 
car  loads  of  Mason  green  Jars.  *  *  *  State 
terms  and  cash  discount."  From  this  appel- 
lant could  not  fail  to  understand  that  appellee 
wanted  to  know  at  what  price  it  would  sell 
it  ten  car  loads  of  these  jars;  so  when,  In 
answer,  it  wrote:  "We  quote  you  Mason  fruit 
jars  •  *  *  pints  $4.50,  quarts  $5.00,  half 
gallons  $6.50,  per  gross,  for  Immediate  ac- 
ceptance; *  *  *  2  off,  cash  in  ten  days,"— 
it  must  be  deemed  as  Intending  to  give  appel- 
lee the  information  it  had  asked  for.  We  can 
hardly  understand  what  was  meant  by  the 
words  "for  Immediate  acceptance,"  unless  the 
latter  was  Intended  as  a  proposition  to  sell  at 
these  prices  If  accepted  immediately.  In  con- 
struing every  contract,  the  aim  of  the  court  is 
to  arrive  at  the  intention  of  the  parties.  In 
none  of  the  cases  to  which  we  have  been 
referred  on  behalf  of  appellant  was  there  on 
the  face  of  tbe  correspondence  any  such  ex- 
pression of  intention  to  make  an  offer  to  sell 
on  the  terms  indicated.  In  Fitzhugh  v.  Jones, 
6  Munf.  83,  the  use  of  tbe  expression  that  the 
buyer  should  reply  as  soon  as  possible,  in  case 
he  was  disposed  to  accede  to  the  terms  of- 
fered, was  held  sufficient  to  show  that  there 
was  a  definite  proposition,  which  was  closed 
by  tbe  buyer's  acceptance.  The  expression  in 
appellant's  letter,  "for  immediate  acceptance," 
taken  in  connection  with  appellee's  letter,  in 
effect,  at  what  price  It  would  sell  It  the  goods, 
is,  it  seems  to  us,  much  stronger  evidence  of 
a  present  offer,  which,  when  accepted  im- 
mediately, closed  the  contract.  Appellee's  let- 
ter was  plainly  an  Inquiry  for  the  price  and 
terms  on  which  appellant  would  sell  it  the 
goods,  and  appellant's  answer  to  it  was  not  a 
quotation  of  prices,  but  a  definite  offer  to  sell 
on  the  terms  Indicated,  and  could  not  be  with- 
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drawn  after  the  terms  bad  been  accepted. 
It  will  be  observed  that  the  telegram  of  ac- 
ceptance refers  to  the  specifications  mailed. 
These  specifications  were  contained  In  the 
following  letter:  "St  Louis,  Mo.,  April 
24,  1896.  Falrmount  Glass-Works  Co.,  Fair- 
mount,  Ind.— Gentlemen:  We  received  your 
letter  of  23rd  this  morning,  and  telegraphed 
you  In  reply  as  follows:  'Your  letter  23rd  re- 
ceived. Enter  order  ten  car  loads  as  per  your 
quotation.  Specifications  mailed,'— which  we 
now  confirm.  We  have  accordingly  entered 
this  contract  on  our  books  for  the  ten  cars 
Mason  green  Jars,  complete,  with  caps  and 
rubbers,  one  dozen  In  case,  delivered  to  ui  in 
East  St.  Louis  at  $4-50  per  gross  for  pint,  $5.00 
for  quart,  $6.50  for  one-half  gallon.  Terms, 
60  days'  acceptance,  or  2  per  cent,  for  cash  in 
ten  days,  to  be  shipped  not  later  than  May  15, 
1895.  The  jars  and  caps  to  be  strictly  first- 
quality  goods.  Yon  may  ship  the  first  car 
to  us  here  assorted:  Five  gross  pint,  fifty- 
five  gross  quart,  forty  gross  one-half  gallon. 
Specifications  for  the  remaining  9  cars  we  will 
send  later.  Grunden-Martln  W.  W.  Co."  It 
is  insisted  for  appellant  that  this  was  not  an 
acceptance  of  the  offer  as  made;  that  the 
stipulation,  "The  Jars  and  caps  to  be  strictly 
first-quality  goods,"  was  not  in  their  offer; 
and  that,  It  not  having  been  accepted  as  made, 
appellant  Is  not  bound.  But  It  will  be  ob- 
,  served  that  appellant  declined  to  furnish  the 
goods  before  it  got  this  letter,  and  In  the  cor- 
respondence with  appellee  It  nowhere  com- 
plained of  these  words  as  an  addition  to  the 
contract.  Quite  a  number  of  other  letters 
passed,  in  which  the  refusal  to  deliver  the 
goods  was  placed  on  other  grounds,  none  of 
which  have  been  sustained  by  the  evidence. 
Appellee  offers  proof  tending  to  show  that 
these  words,  in  the  trade  in  which  parties 
were  engaged,  conveyed  the  same  meaning 
as  the  words  used  in  appellant's  letter,  and 
were  only  a  different  form  of  expressing  the 
same  idea.  Appellant's  conduct  would  seem 
to  confirm  this  evidence. 

Appellant  also  insists  that  the  contract  was 
Indefinite,  because  the  quantity  of  each  size 
of  the  Jars  was  not  fixed,  that  10  car  loads  is 
too  Indefinite  a  specification  of  the  quantity 
sold,  and  that  appellee  had  no  right  to  accept 
the  goods  to  be  delivered  on  different  days. 
The  proof  shows  that  "10  car  loads"  is  an 
expression  used  in  the  trade  as  equivalent  to 
1,000  gross,  100  gross  being  regarded  a  car 
load.  The  offer  to  sell  the  different  sizes  at 
different  prices  gave  the  purchaser  the  right 
to  name  the  quantity  of  each  size,  and,  the 
offer  being  to  ship  not  later  than  May  15th, 
the  buyer  had  the  right  to  fix  the  time  of  de- 
livery at  any  time  before  that  Sousely  v. 
Burns'  Adm'r,  10  Bush,  87;  Williamson's 
Heirs  v.  Johnston's  Heirs,  4  T.  B.  Mon.  253; 
Wheeler  Railroad  Co.,  115  TJ.  S.  34,  5  Sup. 
Ct  1061,  1160.  The  petition,  If  defective,  was 
cured  by  the  judgment,  which  is  fully  sustain- 
ed by  the  evidence.   Judgment  affirmed. 


NEWMAN  et  aL  v.  AULTMAN.  MILLER  & 
CO.  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee. 
Jan.  28,  1890.) 
Bills  and  Notes  —  Innocent  Pukchabbsb — Im- 
puted Notice. 

1.  A  corporation  holding  a  note,  with  notice 
of  nn  equitable  defense  of  the  maker,  before 
maturity  transferred  it  as  collateral  security  to 
another  corporation,  of  which  its  president  was 
an  officer.  It  did  not  appear  that  he  knew  any- 
thing about  the  note,  or  that  his  duties  as  an 
officer  of  the  transferee  corporation  brought 
him  in  contact  with  its  financial  affairs.  Weld, 
that  the  transferee  was  not  chargeable  with  no- 
tice of  the  maker's  equities. 

2.  Negotiable  paper  taken  as  collateral  securi- 
ty for  an  antecedent  debt,  in  consideration  of 
the  surrender  of  other  collaterals  for  the  same 
debt  which  were  given  to  the  creditor  at  the 
time  of  creating  the  debt,  Is  taken  for  value,  in 
dne  course  of  business,  and  without  notice.' 

Appeal  from  chancery  court  Rutherford 
county;  Walter  S.  Bearden,  Chancellor. 

Action  by  J.  T.  Newman  and  others  against 
Aultman,  Miller  &  Oo.  and  others.  There  was 
a  decree  for  defendants,  and  complainants  ap- 
peal. Affirmed. 

McLemore  &  Richardson,  for  appellants. 
Palmer  &  Ridley,  for  appellees. 

WILSON,  J.  The  bill  In  this  case  was  filed 
May  18,  1896,  by  complainants  to  enjoin  two 
suits  pending  against  them  before  a  justice 
of  the  peace  on  two  notes  given  In  payment  for 
a  threshing  machine  bought  from  C.  Aultman 
&  Co.  The  central  ground  of  relief  relied  up- 
on Is  that  the  machinery  was  defective  and 
worthless,  and  failed  to  come  up  to  Its  war- 
ranty. The  chancellor  dismissed  the  bill,  and 
gave  decrees  against  the  complainants  and  the 
sureties  on  their  injunction  bond,  and  they 
have  appealed  and  assigned  errors. 

The  bill,  In  substance,  avers:  (1)  That  com- 
plainants, In  June,  1893,  purchased  from  C. 
Aultman  &  Co.,  a  corporation  of  the  state  of 
Ohio,  a  certain  threshing  machine,  giving  In 
payment  therefor  their  three  promissory  notes, 
the  dates,  amounts,  and  maturity  of  which  are 
stated.  (2)  A  copy  of  the  order  for  the  ma- 
chine is  exhibited,  and  It  is  alleged  that  the 
machine  was  delivered  to  them  by  Nellson  St 
Saunders,  local  agents  of  C.  Aultman  &  Co., 
through  whom  they  purchased  It  (3)  That  C. 
Aultman  &  Co.,  though  a  foreign  corporation, 
had  offices  and  a  regular  place  of  business  in 
Tennessee,  and  had  on  hand  at  Murfreesboro 
other  machinery  for  sale  at  the  time  of  their 
purchase,  and  that,  at  the  time  of  the  sale  to 
them,  It  had  not  registered  its  charter  with  the 
secretary  of  state,  and  an  abstract  thereof 
In  Rutherford  county,  as  required  by  our  stat- 
ute, and  that,  this  being  so,  It  could  not  en- 
force the  payment  of  their  notes.  (4)  That 
said  machine  so  sold  them  was  defective  In  ma- 
terial and  construction,  and  worthless  for  the 
purposes  for  which  it  was  sold  and  bought 
and  certain  defects  are  enumerated  In  the  bill, 
and  by  reason"  of  which,  It  is  alleged,  Its  war- 
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ranty  to  the  effect  that  It  would  do  as  good 
work  aa  any  other  machine  of  the  same  size 
was  broken.   (5)  That  upon  Its  failure  to  do 
proper  work  they,  in  accordance  with  the 
terms  of  the  warranty,  notified  C.  Aultman  & 
Go.  and  their  local  agents,  Nellson  &  Saun- 
ders, when  parties  were  sent  out  to  remedy  the 
defects,  but  that  their  efforts  proved  unavail- 
ing-  (6)  That  they  would  again  notify  them 
of  the  failure  of  the  machine,  and  they  would 
again  do  work  on  it,  when  complainants  would 
again  try  it,  but  without  getting  it  to  do  prop- 
er work.  (7)  That,  after  repeated  repairs  and 
efforts  to  make  it  do  proper  work,  without  suc- 
cess, they  hauled  It  to  Murfreesboro,  and  ten- 
dered It  to  the  local  agents  of  G.  Aultman  & 
Co.,  who  refused  to  receive  it;  that  it  was 
again  offered  to  another  agent  of  C.  Aultman 
St  Co.  in  1894,  and  again  refused;  and  that 
since  Its  final  demonstrated  failure,  and  the 
refusal  of  the  corporation  to  receive  it  back, 
the  machine  has  been  under  a  shed  at  the 
home  of  the  complainant  J.  T.  Newman,  sub- 
ject to  the  order  of  Its  vendor.    (8)  That  C. 
Aultman  &  Co.  became  insolvent,  and  Its  af- 
fairs went  Into  the  hands  of  a  receiver,  and 
that  In  1894  one  Babcock,  an  attorney  at  law, 
purporting  to  represent  C.  Aultman  &  Co.  and 
its  receiver,  came  to  Rutherford  county,  and 
tried  to  get  them  to  sign  papers  In  regard  to 
the  machine,  which  they  refused.    (9)  That 
they  had  been  sued  on  two  of  the  notes  given 
for  said  machine  before  a  justice  of  the  peace, 
—upon  one  In  the  name  of  the  defendant,  the 
Importers'  St  Traders'  National  Bank  of  New 
York,  and  upon  the  other  in  the  name  of  Ault- 
man, Miller  &  Co.    (10)  That  these  parties, 
suing  on  said  notes,  are  not  bona  fide  owners 
thereof,  in  doe  course  of  trade,  for  value  re- 
ceived, and  that,  if  they  bold  and  own  them 
at  all,  they  bold  them  merely  as  collateral  se- 
curity, and  It  is  not  admitted  that  the  notes 
have  ever  been  transferred  to  them.  (11) 
That,  in  addition,  said  notes  are  not  nego- 
tiable, and 'that  this  is  shown  on  their  face; 
tbat  the  statements,  on  their  face,  rendering 
ttiera  nonnegotiable  are  that  "they  were  given 
for  one  24x96  thresher,  #  20,488,"  and  "that, 
if  this  note  is  not  paid  at  maturity,  I  agree  to 
pay  its  holder  10  per  cent,  additional  upon 
the  amount  due,  as  attorney's  fees  for  collect- 
ing the  same,  If  collected  by  an  attorney  In  a 
court  of  record  or  otherwise,  same  to  be  taxed 
up  in  judgment"    (12)  That  they  have,  in 
view  of  these  facts,  the  right  to  have  their 
said  notes  delivered  up  and  canceled,  and  the 
pending  salts  before  the  magistrate  to  enforce 
tbeir  payment  enjoined.  The  prayer  of  the  bill 
is  In  accordance  with  its  averments.    A  flat 
for  an  Injunction  was  granted  upon  condition 
tbat  bond  was  given,  and  that  complainants 
agree  tbat  all  matters  of  controversy  between 
them  and  defendants,  in  the  suits  pending  be- 
fore the  magistrate,  or  involved  in  the  notes 
sued  on  and  sought  to  be  enjoined,  might  be 
finally  adjudicated,  and  proper  decrees  be  en- 
tered in  this  case.   The  fiat  further  provides 
tbat  the  filing  of  the  injunction  bond  was  to 


be  deemed  conclusive  evidence  of  the  accept- 
ance of  the  conditions  imposed.  The  Injunc- 
tion bond  was  given  and  filed.  Aultman,  Mil- 
ler &  Co.  and  the  Importers'  &  Traders'  Na- 
tional Bank  of  New  York  filed  their  answer  to 
the  bill  on  October  16,  1896.  In  this  answer 
they  aver  that  they  each  purchased  a  note  of 
C.  Aultman  St  Co.,  which  were  executed  to 
said  C.  Aultman  &  Co.  by  complainants,  but 
that  tbey  know  nothing  as  to  the  considera- 
tion of  the  notes,  further  than  what  appears 
on  their  face.  They  admit  that  C.  Aultman  & 
Co.  was  a  corporation  of  Ohio,  but  say  that 
they  do  not  know  whether  It  had  agents  at 
Murfreesboro,  Tenn.,  nor  anything  as  to  the 
negotiations  leading  up  to  the  purchase  of  the 
machinery  for  which  the  notes  were  given. 
They  alleged  that  they  purchased  the  notes  be- 
fore tbeir  maturity  for  a  valuable  considera- 
tion, and  without  notice  of  any  equities  exist- 
ing between  the  original  parties,  and  they  aver 
the  fact  to  be  that  the  machinery  was  bought 
directly  from  the  home  office  of  C.  Aultman  Sc 
Co..  at  Canton,  Ohio,  and  that  the  purchase 
from  said  corporation  by  complainants  was 
strictly  Interstate  commerce.  It  Is  not,  how- 
ever, admitted  by  tbem  tbat  C.  Aultman  St 
Co.  had  not  registered  its  charter,  as  required 
by  the  laws  of  this  state.  They  say  that  they 
know  nothing  as  to  the  nature  or  character 
of  the  machinery  for  which  the  notes  were 
given,  but  that,  If  they  are  to  be  affected  by 
defects  In  the  same,  they  require  full  and  strict 
proof  thereof.  They  further  allege  that  they 
know  nothing  In  respect  to  the  warranty  of 
said  machinery,  and  as  to  whether  It  failed  to 
come  up  to  its  requirements,  and  that  they 
know  nothing  as  to  notice  being  given  to  C. 
Aultman  &  Co.  and  Nellson  &  Saunders  of  Its 
defects  and  of  efforts  to  repair  them,  If  any 
existed.  They  admit  that  C.  Aultman  &  Co. 
became  insolvent,  and  went  into  the  hands  of 
a  receiver,  but  say  they  cannot  state  the  .date. 
They  allege  that  they  know  nothing  of  the 
visit  of  one  Babcock,  attorney,  to  Rutherford 
county,  and  of  the  representations  made  by 
him,  and  of  the  papers  said  to  have  been  pre- 
pared by  him,  and  which  are  exhibited  with 
the  bill.  They  admit  that  they  had  brought 
suit  on  the  notes  as  averred  in  the  bill,  and  al- 
lege that  they  are  the  bona  fide  owners  of  the 
notes,  in  due  course  of  trade,  for  value,  and 
that  they  are  negotiable.  They  admit  that  the 
notes  were  transferred  to  them  as  collateral 
security,  but  say  It  was  for  a  large  sum  of 
money,— more  than  the  amount  of  the  notes,— 
advanced  at  the  time,  and  they  insist  that,  un- 
der these  facts,  they  are  Innocent  purchasers 
of  the  notes,  before  their  maturity,  for  value, 
and  hence  protected  against  any  equities  that 
might  exist  against  them  as  between  the  orig- 
inal parties,  Inasmuch  as  they  had  no  notice 
of  the  alleged  equities  and  defenses.  Under 
the  pleadings  as  thus  made  up,  the  parties  took 
their  proof;  it  being  agreed  that  C.  Aultman 
&  Co.  had  registered  its  charter  in  this  state, 
in  compliance  with  our  statutes.  A  consider- 
able volume  of  evidence  was  produced.  Chan- 
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cellor  Bearden  heard  the  cause  upon  its  merits 
July  30,  1898.  He  held  that  Aultman,  Miller 
&  Co.  and  the  Importers'  &  Traders'  National 
Bank  of  New  York  were  entitled  to  recover 
upon  the  notes  respectively  held  by.  them,  and 
thereupon  gave  them  a  decree  for  the  amounts 
of  their  notes,  with  Interest,  and  attorney's 
fees;  the  decree  In  favor  of  Aultman,  Miller 
&  Co.  being  for  $173.60,  and  that  in  favor  of 
said  bank  being  for  $175.26.  These  decrees 
were  given  against  the  complainants  and  the 
sureties  on  their  Injunction  bond.  The  com- 
plainants and  the  sureties  on  their  cost  bond 
were  taxed  with  the  costs.  The  complainants, 
as  before  stated,  appealed,  and  have  assigned 
errors. 

The-  errors  assigned  are,  in  substance: 
First,  that  the  chancellor  erred  In  holding  that 
the  defendants  were  Innocent  holders  of  the 
notes,  for  value,  in  due  course  of  trade,  and 
therefore  protected  against  equities  existing 
in  favor  of  complainants;  and,  second,  that 
he  erred  in  not  holding,  under  the  facts,  that 
Aultman,  Miller  &  Co.  was  affected  with  no- 
tice of  the  equities  against  the  note  it  held. 
We  take  it,  therefore,  from  the  assignment 
of  errors,  that  counsel  for  appellants  makes 
no  question  as  to  the  negotiability  of  the 
notes.  We  briefly  state  the  facts  appearing 
in  the  record  raising  the  questions  presented 
by  the  assignment  of  errors.  C.  Aultman  & 
Co.,  a  corporation  of  the  state  of  Ohio,  sold 
complainants,  J.  T.,  Andrew,  and  William 
Newman,  a  threshing  machine.  It  gave  a 
written  warranty  that  the  machine  was  well 
constructed,  etc.,  and  would  do  as  good  work 
as  any  machine  of  Its  size,  etc.  The  com- 
plainants gave  three  notes  in  payment  for  it, 
—two  for  $122  each,  due,'  respectively,  Sep- 
tember 1,  1883  and  1894,  and  the  other  for 
$121,  due  September  1,  1895.  One  of  these 
notes  went  into  the  hands  of  Aultman,  Miller 
&  Co.,  and  one  into  the  hands  of  the  Import- 
ers' &  Traders'  National  Bank  of  New  York, 
under  the  following  circumstances  and  in  the 
following  way:  C.  Aultman  &  Co.  became  in- 
debted to  said  bank,  In  the  early  part  of  1888, 
for  borrowed  money  in  the  sum  of  $100,000, 
and.  to  secure  the  same,  deposited  with  It  a 
large  number  of  notes  as  collateral.  These 
collateral  notes,  or  some  of  them,  from  time 
to  time  before  their  maturity,  were  surren- 
dered by  the  bank  to  C.  Aultman  &  Co.,  and 
other  notes  taken  In  their  place.  Septem- 
ber 23,  1893,  the  note  of  complainants  held  by 
it  was  received,  along  with  other  collaterals, 
in  place  of  those  surrendered  at  the  time.  In 
June,  1893,  C.  Aultman  &  Co.  borrowed  from 
Aultman,  Miller  &  Co.  $52,500,  and  placed 
with  the  lender  company  a  lot  of  notes  as 
collateral  security.  September  21,  1893,  some 
of  these  collateral  notes  were  surrendered,  be- 
ing replaced  by  other  notes,  and  among  the 
notes  put  in  place  of  the  surrendered  col- 
laterals at  the  date  stated  was  the  note  of 
complainants  held  by  It,  and  involved  in  this 
controversy.  There  is  no  evidence  that  ei- 
ther of  the  defendants  had,  at  the  time,  or 


before  they  accepted  the  notes  of  complain- 
ants, any  actual  notice  of  any  equities  or  de- 
fenses against  them.  It  is  sought  to  affect 
Aultman,  Miller  &  Co.  with  constructive  no- 
tice of  equities  and  defenses,  by  proof  that  C. 
Aultman  &  Co.  had  notice  of  these  equities, 
and  that  as  Lewis  Miller,  who  was  president 
of  C.  Aultman  &  Co.,  was  superintendent  of 
works  of  Aultman,  Miller  &  Co.,  the  notice- to 
him  as  president  of  the  former  company  was 
notice  to  the  latter,  because  of  his  official  re- 
lation to  it  It  is  to  be  stated  in  this  connec- 
tion that  C.  Aultman  &  Co.  and  Aultman, 
Miller  &  Co.  were  separate  and  distinct  cor- 
porations, and  that  their  home  offices  and 
plants  were  In  different  cities.  It  Is  true  that 
one  Lewis  Miller  was  president  of  C.  Aultman 
&  Co.  when  these  notes  were  deposited  with 
Aultman,  Miller  &  Co.,  and,  also,  superin- 
tendent of  works  of  the  latter  company.  We 
infer,  also,  that  he  was  president  of  C.  Ault- 
man &  Co.  when  the  machine  was  sold  to 
complainants,  and  their  notes  taken  therefor. 
But  the  evidence  wholly  falls  to  show  that 
he  knew  anything  about  the  notes  taken,  in 
the  first  Instance,  as  collateral  to  secure  the 
loan  made  by  Aultman,  Miller  &  Co.  to  C. 
Aultman  &  Co.,  or  the  notes  thereafter  taken 
In  place  of  the  first  collaterals  surrendered. 
There  Is  no  proof  that  his  position  as  super- 
intendent of  works  of  Aultman,  Miller  &  Co. 
brought  him  in  contact  with  its  financial  af- 
fairs, or  that  he  was  called  in  to  pass  upon 
paper  offered  to  it.  This  is  insufficient  to 
bring  home  notice  to  Aultman,  Miller  &  Co. 
of  infirmities  in  the  notes,  even  if  it  be 
assumed  that  C.  Aultman  &  Co.  had  such 
notes.  Bank  v.  Christopher,  29  Am.  Rep. 
262,  and  cases  cited;  Wickeraham  v.  Zinc 
Co.,  26  Am.  Rep.  784;  Le  Neve  v.  Le  Neve,  2 
White  &  T.  Lead.  Cas.  Eq.  171,  note,  and 
cases  cited;  Story,  Ag.  {  140;  Rosemond  v. 
Graham  (Minn.)  56  N.  W.  38.  The  proof  very 
satisfactorily  discloses  that  the  machine  sold 
to  complainants  by  C.  Aultman  &  Co.,  and 
for  which  the  notes  in  Issue  were  given,  was 
seriously  defective,  and  that  in  many  respects 
It  failed  to  come  up  to  its  warranty.  Indeed, 
the  weight  of  the  proof  is  that  It  was  for  the 
most  part  worthless  and  unfit  to  do  the  work 
for  which  it  was  sold  and  bought.  Its  de- 
fective character  was  discovered  soon  after  it 
was  delivered,  and  notice  was  given  to  C.  Ault- 
man &  Co.  and  its  local  agents  at  Murfrees- 
boro.  They  sent  men  to  repair  or  put  it  in 
shape.  After  it  was  thus  repaired  or  worked 
on,  complainants  attempted  to  and  did  use 
it,  but  it  still  failed  to  do  good  work,  and 
they  again  notified  the  local  agents.  Efforts 
were  again  made  by  the  representatives  of  C. 
Aultman  &  Co.  to  make  It  do  effective  work; 
but,  upon  another  trial,  it  still  failed  to  do 
the  work  for  which  it  was  guarantied.  Aft- 
er, perhaps,  another  effort  at  repair  and  an- 
other trial,  its  unfitness  was  finally  demon- 
strated, in  the  opinion  of  complainants,  and 
they  tendered  it  to  the  local  agents  of  C.  Ault- 
man &  Co.,  who  refused  to  receive  it,  and  it 
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was  thereupon  put  under  a  shed  on  the 
premises  of  one  of  the  complainants,  where  It 
baa  since  been  subject  to  the- orders  of  the 
vendor  company.  There  is  no  evidence  that 
any  notice  of  defects  was  sent  to  the  home 
office  of  G.  Aultman  &  Co.  after  the  first  ef- 
fort to  repair  it  proved  to  be  a  failure.  The 
foregoing  presents  all  the  material  facts  in 
the  record  bearing  upon  the  issues  raised  by 
tbe  assignment  of  errors. 

The  main  question  In  the  case  Is  as  to 
whether  the  appellees  are  Innocent  holders 
and  purchasers  of  the  notes,  for  value,  in 
due  course  of  trade.  It  is  settled  law  that  a 
party  taking  negotiable  paper  before  its  ma- 
turity, as  collateral  security  for  a  loan  or  ad- 
vance of  money  made  at  the  time,  Is  an  inno- 
cent holder,  for  value,  In  due  course  of  busi- 
ness, and  is  protected  against  equities  existing 
In  favor  of  the  original  parties  to  It,  of 
which  he  has  no  notice.  Swift  v.  Tyson,  16 
Pet  1;  Oates  v.  Bank,  100  U.  S.  230;  Griggs 
v.  Day  (N.  Y.  App.)  32  Am.  St  Rep.  709,  730, 
note,  and  cases  cited  (s.  c.  32  N.  E.  612);  4 
Am.  &  Eng.  Enc  Law  (2d  Ed.)  288,  note  1, 
and  cases  cited;  Martin  v.  Bank,  84  Tenn. 
176.  28  8.  W.  1097.  If  the  paper  is  taken 
after  its  maturity,  it  Is  open,  in  the  hands  of 
the  taker,  to  equities  against  It  Martin  v. 
Bank,  supra.  Whether  the  holder  of  a  bill  or 
note,  taken  as  collateral  security  for  a  pre- 
existing debt  Is  a  holder,  for  value,  In  due 
course  of  trade,  and  therefore  entitled  to 
protection  against  equities,  presents  a  ques- 
tion about  which  the  authorities  are  In  hope- 
leas  conflict  The  authorities  in  favor  of  the 
affirmative  are  cited  In  4  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  189,  293,  and  notea  ■  See,  also, 
Griggs  v.  Day  (N.  Y.  App.)  32  Am.  St.  Rep. 
704,  730,  note,  and  cases  cited  (s.  c.  32  N.  E. 
612).  The  negative  of  the  proposition  is  the 
law  of  this  state  and  many  others.  Martin 
v.  Bank,  94  Tenn.  176,  28  S.  W.  1087;  King 
v.  Doolittle,  1  Head,  77;  Rhea  v.  Allison,  3 
Head.  176;  Craighead  v.  Wells,  8  Baxt  38; 
Richardson  v.  Rice,  9  Baxt  290;  Ferrlss  v. 
Tavel,  87  Tenn.  386,  11  S.  W.  93. 

Appellees  Insist  that  appellants  are  not  In- 
nocent holders  of  the  notes  under  the  rule, 
because  they  did  not  take  them  as  collaterals 
to  secure  a  loan  or  debt  contracted  at  the 
time,  but  that  they  took  them  as  security  for 
antecedent  loans  made  to  C.  Aultman  &  Co. 
As  said  In  the  statement  of  facts,  appellees 
made  the  loan  to  C.  Aultman  &  Co.  before 
these  notes  were  received  by  them  as  collat- 
eral, but  when  they  received  them  they  sur- 
rendered collaterals  of  equal  value,  taken  at 
the  time  the  loans  were  made.  Under  this 
state  of  facts,  are  appellees  innocent  pur- 
chasers, for  value,  under  the  rule,  and  pro- 
tected against  equities  and  defenses  available 
to  the  makers,  as  against  C.  Aultman  &  Co.? 
Chancellor  Kent,  in  the  early  case  of  Bay  v. 
Coddington,  5  Johns.  Ch.  54,  held  that  tbe 
transfer  of  negotiable  paper  as  collateral  se- 
curity for  a  pre-existing  debt  of  the  transfer- 
ror did  not  put  the  transferee  In  the  position 


of  an  Innocent  holder,  for  value,  In  due  course 
of  trade.  This  decision  seems  to  have  been 
the  origin  of  this  line  of  decisions  In  this 
country,  and  the  doctrine  has  been  followed  or 
recognized  in  quite  a  number  of  the  states. 
It  has  not  received  the  approval  of  the  su- 
preme court  of  the  United  States  and  the 
courts  of  a  number  of  the  states.  But  Chan- 
cellor Kent  did  not  decide  that  a  party  tak- 
ing negotiable  paper  before  maturity  as  col- 
lateral security  for  an  existing  debt  in  con- 
sideration of  the  surrender  by  him  of  valuable 
collaterals  taken  at  the  time  the  debt  was 
contracted,  was  not  a  holder,  for  value,  as  to 
the  substituted  collaterals  taken  by  him.  In 
Stalker  v.  McDonald,  6  HiU,  93,  Chancellor 
Walworth  said:  "In  Coddington  v.  Bay,  20 
Johns.  637,  this  court  did  not  so  far  as  I 
have  been  able  to  discover,  run  counter  to 
any  decisions  which  have  been  made  in  this 
state,  or  In  England,  previous  to  that  time; 
for  the  decision  admits  that  the  bona  fide 
holder  of  negotiable  paper,  who  has  received 
it  for  a  valuable  consideration,  without  notice 
or  reasonable  ground  to  suspect  a  defect  in 
the  title  from  the  person  from  whom  It  was 
taken  in  the  usual  course  of  business  or  trade, 
is  entitled  to  full  protection,  but  that  where 
he  has  received  It  for  an  antecedent  debt, 
either  as  a  nominal  payment  or  as  a  security 
for  payment,  without  giving  up  any  security 
for  such  debt,  which  he  previously  had,  nor 
paying  any  money,  or  giving  any  new  consid- 
eration, he  Is  not  the  holder  of  the  note  for  a 
valuable  consideration,  so  as  to  give  him  any 
equitable  right  to  detain  It  from  its  lawful 
owner.  This  principle  of  protecting  the  bona 
fide  holder  of  negotiable  paper  who  has  paid 
value  for  It,  or  who  has  relinquished  some 
available  security  or  valuable  right  on  the 
credit  thereof,  is  derived  from  the  doctrine  of 
the  courts  of  equity.  In  other  cases,  where  a 
purchaser  has  obtained  the  legal  title  without 
notice  of  the  equitable  right  of  third  persons 
to  the  property,  it  has  been  uniformly  held 
by  the  courts  of  equity  in  such,  cases  that  the 
purchaser,  who  has  obtained  the  legal  title 
as  a  mere  security  or  payment  of  the  pre- 
existing debt,  without  parting  with  anything 
of  value,  is  not  entitled  to  hold  the  property, 
as  against  the  prior  equitable  owner;  and. 
If  he  has.  paid  but  a  part  of  the  consideration 
or  value  of  the  property,  he  is  only  entitled  to 
be  considered  as  a  bona  fide  purchaser  pro 
tanto." 

Numerous  authorities  hold  that  when  the 
collateral  is  given,  any  sum  or  valuable  con- 
sideration passes,— such,  for  Instance,  as  a 
further  loan  or  advance,  or  an  agreement  for 
further  time  to  pay  the  original  debt,  or  an 
exchange  of  other  securities  then  held  for 
the  new  collateral,— the  taker  of  the  new  or 
additional  collateral  is  a  holder  for  value,  and 
protected  against  latent  equities.  Goodman  v. 
Simonds,  20  How.  343;  Payne  v.  Bensley,  GS 
Am.  Dec.  318;  Crawford  v.  Spencer  (Mo.  Sup.) 
4  S.  W.  713;  Roxborough  v.  Messick,  67  Am. 
Dec.  346;   Depeau  v.  Waddlngton,  36  Am. 
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Dec.  216.  See  other  cases  cited  in  4  Am.  ft 
Eng.  Enc.  Law  (2d  Ed.)  pp.  295,  296,  and 
notes.  Cherry  t.  Frost,  7  Lea,  1,  6;  Gosling 
v.  Griffin,  85  Tenn.  737,  3  S.  W.  642;  Bank  v. 
Stockell,  92  Tenn.  255,  21  S.  W.  523;  and 
Bank  v.  Looney  (Tenn.  Sup.)  42  S.  W.  149,— 
are  not  In  conflict  with  the  authorities  Just 
cited  on  the  point  under  consideration.  We 
think  under  the  clear  weight  of  authority,  as 
well  as  sound  reason,  the  appellees,  In  taking 
the  notes  in  controversy,  in  consideration  of 
the  surrender  of  other  collaterals  of  value 
held  for  the  security  of  their  debts,  took  them 
as  Innocent  holders,  for  value,  In  due  course 
of  trade,  and  that  the  defenses  Interposed  by 
appellants  are  not  available  against  them. 
It  results  that  the  decree  of  the  chancellor 
must  be  affirmed,  with  costs.  The  other 
judges  concur. 

Affirmed  orally  by  supreme  court,  March  8, 
1S99. 


EAST  TENNESSEE,  V.  &  G.  RY.  CO.  v. 

NASHVILLE,  C.  &  ST.  L.  RY.  CO.  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee.  Oct. 
20,  1897.) 

Railroads — Depot — Joint  Ownership— Purghasb 
of  intbbbst  —  estoppel  bt  deed  —  actios 
against  One  Statb  in  Courts  of  An- 
other. 

1.  A  passenger  depot  erected  on  land  of  one 
rajlroad  company  was  owned  by  it  jointly  with 
two  others,  a  fourth  company  having  a  lease- 
hold interest  therein.  The  first  company  leased 
its  road,  and,  while  its  lessee  was  jointly  using 
the  depot  with  the  other  companies,  extensive 
improvements  were  made;  the  fourth  company 
paying  a  portion  of  the  cost  thereof.  As  to  the 
agreement  under  which  these  improvements 
were  made,  an  officer  of  one  of  the  other  com- 
panies testified  that  it  was  merely  for  the  use 
of  the  depot,  and  not  for  a  sale  of  any  interest 
therein  or  in  the  land.  Letters  of  the  manager 
of  the  fourth  company  to  the  authorities  there- 
of, written  pending  the  negotiations  for  the 
agreement,  suggested  that  such  company  should 
buy  an  interest,  instead  of  continuing  to  rent, 
and  that  an  opportunity  was  then  offered  of 
doing  so.  Such  manager  testified  that  his  com- 
pany purchased  an  interest,  though  he  did  not 
recollect  whether  the  contract  was  in  writing, 
and  that,  in  addition  to  Its  share  of  the  cost 
of  the  improvements,  bis  company  paid  a  cer- 
tain sum,  which  payment  was  made  to  the 
superintendent  of  the  depot,  whose  receipt  stat- 
ed the  purchase,  but  who  had  no  authority  to 
sell  any  interest  in  the  depot.  The  lessee  of 
the  company  owning  the  land  had  no  authority 
to  act  for  the  latter  in  making  the  improve- 
ments, nor  were  the  other  companies  authorized 
to  sell  any  interest  in  the  property.  'Held,  that 
there  was  no  purchase  of  an  interest  in  the  de- 
pot or  land,  but  merely  an  agreement  for  a  con- 
tinued joint  use. 

2.  One  railroad  company  made  a  written  con- 
tract to  build  on  land  owned  by  it  a  passenger 
depot,  for  the  accommodation  of  itself  and  two 
other  roads,  which  were  each  to  pay  a  certain 
sum,  and  take  a  certain  interest  therein.  A 
subsequent  deed  of  the  first  company,  convey- 
ing half  the  land  on  which  the  depot  was  lo- 
cated to  one  of  the  others,  recited  the  making 
of  said  contract,  and  that  the  depot  was  erect- 
ed by  the  first  company  under  it.  Subsequently 
the  first  company  sued  to  compel  the  others  to 
pay  their  share  of  repairs  made  by  the  former; 
the  bill  charging  that  the  three  companies  joint- 


ly used  the  depot,  and  were  jointly  bound  by 
written  contract  to  pay  for  repairs.  The  other 
companies  admitted  the  joint  use.  but  denied 
the  contract.  A  decree  was  entered  reciting; 
that  the  three  companies  jointly  owned  the  de- 
pot in  certain  proportions,  as  shown  by  their 
written  contract.  Held,  that  the  decree  merely 
declared  a  joint  ownership  in  the  depot  itself, 
and  not  In  the  land. 

3.  The  governor  of  a  state  owning  a  railroad 
was  authorized  by  law  to  sell  and  convey  only 
such  land  as  was  not  necessary  to  the  road  for 
any  purpose.  He  made  a  deed  purporting  to 
convey  naif  of  the  land  on  which  a  depot  had 
been  erected;  the  deed  reciting  that  such  de- 
pot had  been  erected  under  a  contract  with  oth- 
er roads,  the  grantee  in  the  deed  being  one. 
The  deed  also  recited  that  the  governor  did  not 
consider  the  land  as  necessary  to  the  road. 
'Held,  that  the  deed  was  not  binding  as  an  estop- 
pel, but  its  recitals  were  merely  evidence. 

4.  Where  a  railroad  depot  is  used  and  owned 
jointly  In  certain  proportions  by  certain  roads, 
the  expenses  being  borne  proportionately,  and 
another  company  has  the  right  to  use  the  same 
on  payment  of  a  certain  sum  and  Its  share  of 
the  expense,  one  or  more  of  the  companies 
which  liave  ceased  to  use  the  depot  cannot, 
without  consent  of  all,  have  it  sold  and  the 
proceeds  divided,  or  the  whole  matter  wound 
up  as  a  partnership  concern. 

5.  Acts  1847-48.  c.  195,  authorizing  the  state 
of  Georgia  to  build  a  railroad  in  the  state  of 
Tennessee,  gave  the  former  state  the  same 
rights,  with  the  same  restrictions,  as  were  pre- 
viously granted  to  a  railroad  company  by  Acta 
1845-46,  c.  1,  which  made  that  company  liable 
to  be  sued.  The  state  of  Georgia  owned,  jointly 
with  certain  railroad  companies,  •  depot  in  the 
state  of  Tennessee,  'field,  that  the  state  of 
Georgia  could  be  sued  In  the  courts  of  Ten- 
nessee by  the  other  owners  of  the  depot,  seek- 
ing to  compel  a  sale  of  the  depot,  and  division 
of  the  proceeds. 

Appeal  from  chancery  court,  Hamilton  coun- 
ty; H.  A.  Chambers,  Special  Chancellor. 

Bill  by  the  East  Tennessee.  Virginia  * 
Georgia  Railway  Company  against  the  Nash- 
ville, Chattanooga  ft  St  Louis  Railway  Com- 
pany and  others.  The  Memphis  ft  Charleston 
Railroad  Company,  a  defendant,  filed  a  cross 
bill.  From  a  decree  for  complainant  In  both 
bills,  the  other  defendants  appeal.  Reversed. 

Brown  &  Spurlock,  for  appellant  Nashville, 
C.  &  St.  L.  Ry.  Co.  Garnett  Andrews,  W.  P. 
McClatchy,  and  W.  A.  Wimblsh,  for  appel- 
lant state  of  Georgia.  Cooke,  Swaney  & 
Cooke,  for  appellee  East  Tennessee,  V.  ft  G. 
Ry.  Co.  P.  P.  Poston,  for  appellee  Memphis 
&  0.  U.  Co. 

NEIL,  J.  This  case  presents  a  contest  be- 
tween the  Southern  Railway  Company  (repre- 
senting and  owning  the  rights  of  the  company 
named  as  complainant  in  the  caption),  and 
the  Nashville,  Chattanooga  &  St  Louis  Rail- 
way Company  (representing  and  owning  the 
rights  of  the  Nashville  &  Chattanooga  Railway 
Company),  and  the  Memphis  &  Charleston 
Railroad  Company,  and  the  state  of  Georgia, 
owner  of  the  Western  ft  Atlantic  Railroad. 
The  subject  of  the  contest  is  the  Union  Pas- 
senger Depot  on  Ninth  street  in  the  City  of 
Chattanooga.  The  Southern  Railway  Compa- 
ny appears  by  an  original  and  amended  bill 
filed  In  the  name  of  its  predecessor,  and 
adopted  by  it    The  Memphis  &  Charleston 
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Railroad  Company  was  made  defendant  to  the 
original  Mil  above  referred  to,  and  filed  Its 
cross  MIL  The  state  of  Georgia  appears  by 
demurrer  and  answer,  and  the  Nashville, 
Chattanooga  ft  St  Louis  Railroad  Company 
appears  by  answer.  These  various  companies 
will  be  hereinafter  designated  (as  may  be 
mosc  convenient)  by  their  proper  titles,  or  as 
follows:  The  Nashville,  Chattanooga  &  St 
Louis  Railroad  Company  will  be  called  the 
"NashvllleCompany,"  the  Memphis  ft  Charles- 
ton Railroad  Company  will  be  called  the 
"Memphis  Company,"  the  Southern  Railway 
Company  will  be  called  the  "Southern  Com- 
pany," and  its  predecessor  will  be  called  the 
"iSasi  Teunessoe  Company." 

The  state  of  Georgia  insists  In  her  demurrer 
that  she  cannot  be  properly  sued  in  the  state 
of  Tennessee,  because  she  is  a  sovereign  state. 
We  will  not  consider  this  matter  at  present,  but 
will  now  treat  the  case  as  if  that  point,  with 
respect  to  the  present  litigation,  were  not  well 
taken.  In  a  general  way,  the  rights  of  the 
Memphis  Company  and  of  the  Southern  Com- 
pany stand  on  the  same  footing,  while  the 
rights  of  the  Nashville  Company  and  of  the 
state  of  Georgia  stand  on  substantially  the 
same  footing.  The  general  purpose  sought  to 
be  reached  by  the  original  bill  Is  to  have  the 
Union  Passenger  Depot  above  referred  to, 
sold,  for  division  of  proceeds  among  the  al- 
leged owners.  It  is  charged  in  the  original 
bill  and  amended  bill  and  the  cross  bill  that 
this  property  is  owned,  one-fourth  by  the 
Southern  Company,  and  one-fourth  by  the 
Western  ft  Atlantic  Railroad,  designated  in 
the  pleadings  of  the  complainant  as  a  quasi 
corporation,  or  that  this  one-fourth  is  owned 
by  the  state  of  Georgia,  one-fourth  by  the 
Nashville,  Chattanooga  &  St  Louis  Railroad 
Company,  and  one-fourth  by  the  Memphis  ft 
Charleston  Railroad  Company.  This  claim 
of  ownership  in  the  Memphis  Company  and  in 
the  Southern  Company  is  denied  in  the  an- 
swers. 

The  facts  are  as  follows : 

On  the  12th  of  September,  1857,  the  follow- 
ing instrument  was  executed  by  the  parties 
whose  names  are  signed  thereto: 

"Chattanooga,  September  12th,  1857.  We, 
the  undersigned,  on  the  part  of  the  roads  we 
respectively  represent  do  hereby  agree  as  fol- 
lows: That  the  W.  &  A.  R.  Road  authorities 
shall,  as  soon  as  the  same  can  be  reasonably 
accomplished,  have  erected  a  passenger  house 
in  Chattanooga  for  the  accommodation  of  the 
different  railroads  meeting  at  that  point  The 
bouse  to  be,  in  plan,  size,  and  finish,  in  all 
respects  the  same  as  the  passenger  house  at 
Atlanta,  with  the  privilege,  however,  of  mak- 
ing the  walls  of  stone,  in  whole  or  In  part,  at 
the  option  of  the  superintendent  of  the  W.  & 
A.  R.  R.  The  Nashville  and  Chattanooga  R. 
R,  Company  agrees  to  pay  $10,000  towards 
the  cost  of  said  house,  to  be  advanced  from 
time  to  time,  as  the  work  progresses,  in  such 
sums  as  the  engineer  of  the  N.  &  C.  R.  Road 
may  consider  properly  due;  and  for  which 


the  said  N.  &  C.  Railroad  shall  be  entitled  to 
one-third  of  the  building  when  completed. 
The  house  to  cover  the  site  heretofore  desig- 
nated for  a  Joint  passenger  house.  The  W.  ft 
A.  R.  R.  shall  have  control  of  two-thirds  of 
said  house,  and  the  right  to  use  and  receive 
the  proceeds  of  one-third.  [Signed]  J.  M. 
Spurlock,  Supt  W.  &  A.  R.  Rd.  Signed  in  du- 
plicate. [Signed]  Jno.  H.  Lumpkin.  [Signed] 
V.  K.  Stevenson,  Prest.,  by  J.  A  Whiteside, 
Director  for  the  N.  &  C.  R.  R.  Company." 

On  March  24,  1858,  the  following  additional 
instrument  was  made: 

"Chattanooga,  March  24,  1858.  The  Nash- 
ville and  Chattanooga  Railroad  Company  con- 
sents to  a  modification  of  the  contract  of  the 
12th  of  September,  1857,  between  James  Spar- 
lock,  superintendent  W.  &  A.  R.  R.,  and  the 
Nashville  and  Chattanooga  Railroad  Compa- 
ny, for  building  a.  joint  passenger  house  at 
Chattanooga,  as  follows:  First  The  W.  ft  A. 
R.  R.  shall  build  a  house  with  all  due  econ- 
omy. 2nd.  The  Nashville  and  Chattanooga 
Railroad  Company  shall  own  one-fourth,  em- 
bracing the  Western  track,  and  pay  $10,000. 
3rd.  The  EL  T..  V.  &  G.  R.  R.  to  take  one- 
fourth  at  $10,000.  *  *  •  5th.  The  remain- 
ing fourth  to  belong  equally  to  the  three. 
But,  if  the  cost  of  the  house  exceeds  $80,000, 
the  W.  ft  A.  R.  R.  shall,  out  of  the  proceeds 
of  the  sale  of  the  remaining  fourth,  be  reim- 
bursed the  amount  of  the  excess,  but  this 
excess  or  reimbursement  shall  in  no  event 
exceed  $5,000;  and  the  balance  of  the  pro- 
ceeds of  sale  of  the  one-fourth  shall  belong 
equally  to,  and  be  so  divided  between,  the 
three  parties  named.  6th.  The  roof  may  not 
be  covered  with  tin,  but  with  other  good, 
substantial,  durable  material,  suitable  to  its 
slope.  [Signed]  James  A  Whiteside,  Director, 
and  Member  of  the  Executive  Committee,  N. 
ft  C  R.  R, 

"I  agree,  on  the  part  of  the  Western  and 
Atlantic  Railroad,  to  the  above  modification,  If 
approved  by  the  executive  of  Georgia,  and 
concurred  in  by  the  East  Tennessee  and  Geor- 
gia Railroad.  [Signed]  John  W.  Lewis,  Supt 
W.  &  A.  R.  R." 

The  above  two  Instruments  appear  as  Ex- 
hibits A  and  B  to  the  amended  bill.  There  is 
another  Instrument  filed  as  Exhibit  O  to  that 
bill,  which  is  without  date;  but  the  proof 
shows  that  it  opened  the  negotiations  upon 
the  subject  and  was  certainly  prior  to  the 
paper  last  copied  above,  and  we  infer  from 
the  testimony  of  Campbell  Wallace  that  it 
opened  the  negotiation,— that  it  was  the  first 
of  the  series  of  papers.  This  paper  contains 
but  little  additional  to  what  is  In  the  other 
papers,  but  is  useful  for  construction.  It  Is 
as  follows: 

"The  undersigned,  for  the  respective  rail- 
road Interests  under  their  charge,  agree  as 
follows:  1st  That  a  passenger  shed  or  house 
shall  be  erected  at  Chattanooga  for  the  Joint 
accommodation  of  all  their  roads,  to  be  paid 
for  and  owned  equally  by  each,  and  to  be 
constructed  on  a  plan  agreed  on,  not  to  cost 
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more  than  $30,000,  to  be  located  on  the  site 
occupied  by  the  foundation  of  the  passenger, 
house  heretofore  commenced.  2nd.  After  sat- 
isfying the  wants  of  the  W.  &  A.  R.  R.  at  the 
depot  grounds,  the  E  T.,  V.  &  Ga.  R.  R.  Co. 
shall,  for  access  to  and  occupation  of  the  pas- 
senger house,  hare  sufficient  suitable  ground 
for  their  tracks,  and  conducting  the  passenger 
transportation  into  and  through  It,  also,  suffi- 
cient grounds,  to  be  hereafter  designated,  for 
railroad  tracks,  and  for  conducting  their 
freight  business  with  connecting  roads,  by 
paying  to  the  superintendent  of  the  W.  &  A. 
R.  R.  the  original  cost  of  such  portion  of  the 
depot  grounds  as  may,  under  this  agreement, 
be  obtained  by  the  E.  T.,  V.  &  G.  R.  R.  Com- 
pany. [Signed]  V.  K.  Stevenson,  Prest  X.  & 
C  R.  R.,  by  J.  A.  Whiteside.  James  Spur- 
lock,  Superintendent  W.  &  A.  R.  R." 

There  is  introduced  In  evidence  by  the  com- 
plainant an  instrument  of  writing  between 
Joseph  E.  Brown,  as  governor  of  the  state  of 
Georgia,  and  the  Nashville  &  Chattanooga 
Railroad  Company,  by  which  Gov.  Brown  un- 
dertook to  convey  to  the  Nashville  &  Chatta- 
nooga Railroad  Company  one-half  of  the  de- 
pot grounds  in  controversy  In  this  case.  The 
deed,  however,  is  introduced  for  the  purpose 
of  using  the  recitals  therein  which  precede  the 
conveyance.  These  recitals  are  as  follows: 

"Whereas,  on  the  13th  day  of  November, 
1855,  V.  E.  Stevenson,  as  president  of  the 
Nashville  and  Chattanooga  Railroad,  and 
James  F.  Cooper,  as  superintendent  of  the 
Western  and  Atlantic  Railroad,  agreed  In 
writing,  subject  to  the  ratification  of  the 
board  of  directors  of  the  Nashville  and  Chat- 
tanooga Railroad  Company,  and  of  his  excel- 
lency, H.  P.  Johnson,  then  governor  of  Geor- 
gia, to  exchange  certain  lands  belonging  to 
said  company  and  to  the  state  of  Georgia,  in 
the  said  city  of  Chattanooga,  at  and  about 
the  place  now  known  as  the  'Passenger  De- 
pot,' near  the  Crutchfield  House,  upon  certain 
terms  specified  in  said  agreement,  with  a 
view  to  the  erection  of  a  passenger  depot, 
which  said  contract  was  ratified  by  his  excel- 
lency, H.  P.  Johnson,  the  13th  of  December, 
1855,  and  by  the  board  of  directors  of  the 
Nashville  and  Chattanooga  Railroad  Company 
on  the  24th  of  December,  1855;  and  whereas, 
on  the  24th  day  of  March,  1858,  a  contract 
was  entered  into  between  James  A.  White- 
side, director,  and  a  member  of  the  executive 
committee,  of  the  N.  &  0.  R.  R.  Company,  and 
John  W.  Lewis,  the  then  superintendent  of 
the  W.  &  A.  R.  R.,  In  modification  of  the  for- 
mer contract  between  the  authorities  of  said 
road  for  the  building  of  a  passenger  depot  up- 
on the  lien  [land]  of  [or]  the  grounds  which 
were  to  belong  to  the  said  company  and  said 
state  of  Georgia  under  said  first-mentioned 
contract,  which  said  depot  has  been  erected 
by  the  said  John  W.  Lewis,  as  superintend- 
ent of  said  W.  &  A.  R.  R.,  nnder  said  con- 
tract last  mentioned,  which  was  ratified  by 
me,  as  governor  of  Georgia,  on  the  5th  day 
of  April,  1858,  which  said  depot  is  now  own- 


ed by  the  authorities  of  said  two  roads  and 
by  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company,  which  said  company,  by 
Its  president,  C.  Wallace,  by  a  writing  on  the 
back  of  said  agreement,  agreed  to  take  an 
interest  in  said  depot  The  said  Western  & 
Atlantic  Railroad,  under  the  said  contract, 
has  one  of  the  four  tracks  In  said  depot;  the 
Nashville  &  Chattanooga  Railroad  Company, 
one  track;  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company,  one;  and  the  re- 
maining or  fourth  track  Is  leased  to  the 
Memphis  and  Charleston  Company  for  thirty 
years,  if  said  company  wishes  to  keep  It  so 
long,  which  lease  has  been  about  one  year 
for  the  use  of  said  track.  Said  Memphis  and 
Charleston  Railroad  Company  is  to  pay  inter- 
est on  $10,000  at  seven  per  cent.,  or  $700  per 
annum.  Of  this  sum,  one  half,  or  $350,  be- 
longs to  the  Western  and  Atlantic  Railroad, 
and  the  other  half,  or  $350,  Is  to  be  divided 
equally  between  the  Western  &  Atlantic  Rail- 
road, the  Nashville  and  Chattanooga  Railroad 
Company,  and  the  East  Tennessee  and  Geor- 
gia Railroad  Company,  If  last-named  company 
claims,  and  at  the  end  of  said  lease  said  track 
Is  to  belong  to  the  said  three  roads  in  the 
proportions  above  mentioned,  to  wit,  the  W. 
&  A.  R.  R.  to  have  half  of  It;  the  other  half 
to  belong  jointly  to  the  three  roads,  if  the  E 
T.,  V.  &  G.  R.  R.  Co.  claims  any  interest  in 
said  track.  Now,  for  the  purpose  of  settling 
all  difficulties  and  misunderstandings  between 
the  authorities  of  said  roads,  and  of  carrying 
out  the  contract  entered  into  by  my  said 
predecessor  In  office,  for  and  in  consideration 
of  the  facts  above  recited,  and  of  the  sum  of 
$8,000  by  said  Nashville  and  Chattanooga 
Railroad  Company  to  be  Immediately  paid  in- 
to the  treasury  of  the  Western  and  Atlantic 
Railroad,  and  for  the  further  consideration 
that  the  said  last-named  company  is  to  con- 
vey to  the  state  of  Georgia,  for  the  use  of  the 
W.  &  A.  Railroad,  before  this  deed  shall  take 
effect,"  etc. 

Here  follows  a  description  of  **/ioo  of  an 
acre,  which  Is  to  form  part  of  the  considera- 
tion, and  then  follows  the  conveyance  above 
referred  to,  or  the  conveying  part  of  the  In- 
strument This  deed  is  dated  August  17, 
1860. 

On  the  4th  of  October,  1873,  a  bill  was  fil- 
ed by  the  governor  and  comptroller  general 
of  the  state  of  Georgia  against  the  Nashville 
&  Chattanooga  Railroad  Company,  the  East 
Tennessee,  Virginia  &  Georgia  Railroad  Com- 
pany, and  the  Memphis  &  Charleston  Rail- 
road Company.  This  bill  charged  that  the 
Western  &  Atlantic  Railroad  was  the  proper- 
ty of  the  state  of  Georgia;  that  prior  to  the 
year  1871  it  was  operated  by  the  state;  that 
the  governor  for  the  time  being  was  charged 
by  law  with  the  appointment  of  a  general 
superintendent  who  operated  the  road  for 
the  benefit  of  the  state;  that  the  road,  at  the 
time  the  bill  was  filed,  was  under  lease  to  a 
company  called  the  Western  &  Atlantic  Rail- 
road Company;  that  the  governor  and  comp- 
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t roller  general  were  charged  by  law  with 
the  collection  of  all  moneys  due  from  all 
sources  to  the  road  on  account  of  dealings 
prior  to  the  lease.  The  bill  then  continues: 
"Complainant  further  shows  and  charges 
that  complainant  and  defendants  occupied 
and  used  Jointly  a  certain  building  In  the  city 
of  Chattanooga,  In  said  county,  known  as  the 
'Union  Passenger  Car  Shed,'  or  'Passenger 
House.'  which  was  at  one  time  the  property 
of  complainant,  or  may  have  been  built  by 
complainant  and  the  Nashville  and  Chatta- 
nooga Railway  Company.  All  of  said  rail- 
road companies  and  said  Western  &  Atlantic 
Railroad  of  Georgia  are  bound  jointly  by 
some  written  contract  for  the  payment  of  all 
expenses  incurred  In  repairing  said  building, 
the  roads,  streets,  and  approaches  thereto. 
*  •  •"  It  further  charges  that  in  the  year 
1870  one  Foster  Blodgett  was  a  superintend- 
ent of  the  Western  &  Atlantic  Railroad,  and  as 
such,  by  virtue  of  the  said  written  contract, 
and  by  the  consent,  approval,  and  request  of 
the  other  roads  named,  caused  certain  im- 
provements, repairs,  etc.,  to  be  made  on  said 
Joint  property  at  the  cost  of  $15,000,  or  other 
large  sum  of  money,  all  of  which  was  then 
necessary  for  the  use  and  protection  of  said 
property,  and  that  said  superintendent  had 
full  authority  to  make  said  repairs  at  the 
joint  expense  of  the  roads  named.  "*  •  * 
Complainants  charge  that  each  of  the  re- 
spondents is  justly  indebted  to  them  for  one- 
fourth  part  of  said  expenses,  and  that  they 
refuse  to  pay  the  same."  The  complainants 
ask  to  recover  the  amount  so  alleged  to  be 
due  from  each.  Subsequently  the  bill  was 
so  amended  as  to  cause  the  suit  to  stand  in 
the  name  of  the  Western  &  Atlantic  Rail- 
road of  Georgia,  for  the  use  of  the  state  of 
Georgia,  as  the  party  complainant,  against 
the  defendants  named. 

The  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company  answered,  saying:  "It  Is 
true  that  the  state  of  Georgia  and  the  re- 
spondent did  jointly  use  the  passenger  or  car 
shed  by  an  arrangement  between,  them,  but 
It  is  not  true  that  all  of  said  railroad  com- 
panies or  that  this  respondent  Is  bound,  joint- 
ly with  the  Western  &  Atlantic  Railroad,  or 
in  any  other  manner,  by  any  written  con- 
tract, for  the  payment  of  all  or  any  expenses 
incurred  In  repairing  said  building,  the  roads, 
streets,  and  approaches  thereto.  It  is  not 
true  that  this  respondent  ^ias  or  ever  had  a 
copy  of  any  such  contract,  or  any  contract,  In 
relation  to  said  repairs,  for  the  reason  that 
none  ever  existed,  so  far  as  the  present  of- 
ficers or  agents  of  respondent  have  any 
knowledge,  or  so  far  as  they  have  been  able 
to  learn  from  their  predecessors,  and  hence 
cannot  file  any  such  copy,  as  required  by  the 
bill,  and  deny  that  any  such  ever  existed,  so 
far  as  they  or  respondent  have  or  has  any 
knowledge,  Information,  or  belief."  This  de- 
fendant further  denies  having  consented  to 
any  such  repairs,  or  to  be  In  any  way  bound 
therefor. 


The  Nashville  &  Chattanooga  Railroad 
Company  answered,  admitting  "that  the 
Western  &  Atlantic  Railroad  and  the  East 
Tennessee,  Virginia  &  Georgia  Railroad  joint- 
ly used  and  occupied  a  certain  building  in 
the  city  of  Chattanooga,  Tennessee,  known 
as  the  'Union  Passenger  Car  Shed,'  which 
was  built  by  the  said  Western  Sc  Atlantic 
Railroad  and  this  respondent  The  terms  and 
conditions  under  which  said  building  was 
erected  are  set  forth  In  two  contracts  made 
by  the  said  parties.  Copies  of  the  same  are 
filed  herewith,  marked  Exhibits  A  and  B,  and 
prayed  to  be  taken  as  part  of  this  answer," 
—exhibiting  a  copy  of  the  two  Instruments 
first  copied  in  this  opinion.  But  this  road  de- 
nied all  liability  for  the  repairs. 

A  pro  confesso  was  taken  against  the  Hem- 
phis  &  Charleston  Railroad  Company.  Sub- 
sequently the  complainant  In  that  bill  filed  an 
amended  bill  against  the  same  defendants,  in 
which  bill  It  recited  the  contents  of  the  for- 
mer bill  in  this  language:  "In  which  it  is 
alleged,  among  other  things,  that  complain- 
ants and  said  several  defendants  were  joint 
owners  of,  or  jointly  occupied,  a  certain 
building,  situated  in  tne  city  of  Chattanooga, 
and  known  as  the  'Union  Passenger  Depot'; 
that  said  building  originally  belonged  to  the 
Western  &  Atlantic  Railroad,  or  to  the  West- 
ern &  Atlantic  Railroad  and  Nashville  & 
Chattanooga  Railroad  jointly,  but  that  the 
other  defendants  had  each  purchased  a  one- 
fourth  Interest  in  said  building,  and  that  said 
four  railroad  companies  were  joint  owners 
thereof  at  the  time  of  the  filing  of  said  bill. 
*  *  *  Complainant,  having  first  obtained 
leave  of  the  court  so  to  do,  now  files  this  as 
an  amended  bill  in  said  case,  and  now,  by 
way  of  amendment,  shows  and  charges  that 
said  original  bill  was  filed  under  a  mistake 
of  facts  as  to  the  rights  of  the  Memphis  & 
Charleston  Railroad  Company;  that  in  fact 
said  Memphis  &  Charleston  Railroad  Com- 
pany has  no  interest  In  said  passenger  depot 
and  grounds,  and  owns  no  part  of  the  same, 
nor  ever  had,  but  that  said  property  is  own- 
ed by  the  other  parties  to  said  bill,  and  that 
the  said  Memphis  &  Charleston  Railroad 
Company  Is  a  tenant  of  the  other  companies, 
and  occupies  said  property  under  some  con- 
tract of  renting,  or  under  a  lease,  and  is 
bound  to  pay  rents  to  the  other  companies. 
Complainant  files  this  bill  to  prevent  the 
statements  made  in  the  original  bill  from  op- 
erating by  way  of  estoppel  against  complain- 
ant" 

Upon  this  bill  being  filed,  the  Memphis  & 
Charleston  Railroad  Company  waived  pro- 
cess and  entered  its  appearance,  and  agreed 
to  defend  the  suit;  and,  after  the  appearance 
of  this  defendant  was  duly  entered,  the  com- 
plainant then  dismissed  both  the  original  bill 
and  the  amended  bill,  as  to  the  Memphis  & 
Charleston  Railroad  Company. 

There  was  a  consent  decree  entered  in  the 
cause,  but  it  was  subsequently  set  aside,  and 
a  decree  entered  as  follows:  That  it  appeared 
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from  the  pleadings  and  proof  "that  the  East 
Tennessee,  Virginia  &  Georgia  Railroad  Com- 
pany and  the  Nashville,  Chattanooga  &  St 
Louis  Railroad  Company  are  each  Joint  own- 
ers with  the  state  of  Georgia  in  the  depot  in 
Chattanooga  known  as  the  'Union  Passenger 
Depot,'  fronting  on  Ninth  street,  In  said  city, 
and  running  back  in  a  southerly  direction,  and 
that  each  of  said  respondents  owns  a  one- 
fourth  interest  In  the  same,  and  complainant 
one-half,  as  is  shown  by  the  written  contract 
of  the  parties.  And  because  it  further  appears 
to  the  chancellor  that  since  the  respondents 
have  been  such  joint  owners  of  said  depot  and 
premises  used  and  known  as  such  'Union  Pas- 
senger Depot,'  as  aforesaid,  the  complainant 
has  made  large  expenditures  of  money  in  the 
necessary  and  proper  repairing  said  depot 
and  premises,  for  which  each  of  the  aforesaid 
respondents  Is  justly  and  equitably  liable,  and 
bound  to  contribute  each  one-fourth  of  the 
same."  Thereupon  each  of  the  defendants 
agreed  that  the  true  amount  due  from  each 
was  $1,250,  and  a  decree  was  entered  therefor 
in  favor  of  the  complainant  against  each. 
This  decree  was  rendered  on  the  3d  day  of 
November,  1875. 

Prior  to  this  time  the  state  of  Georgia  had 
leased  the  Western  Atlantic  Railroad  to  a 
corporation  styled  the  Western  &  Atlantic 
Railroad  Company.  This  lease  was  made  on 
the  27th  day  of  December,  1870,  to  run  for  20 
years;  that  is  to  say,  till  the  27th  day  of 
December,  1890.  During  this  period  of  20 
years  the  road  was  used  and  occupied  by  the 
company  last  named.  The  road  itself  went 
by  the  name  of  the  Western  &  Atlantic  Road, 
being  the  name  used  to  designate  a  property 
owned  by  the  state  of  Georgia;  not  being  a 
corporation  or  a  quasi  corporation,  as  stated 
in  some  of  the  pleadings.  During  the  period 
of  this  lease  the  large  extension  and  Improve- 
ments of  the  property  were  made.  It  was  ex- 
tended about  60  feet  on  the  front,  and  about 
100  feet  on  the  rear,  and  was  otherwise  very 
greatly  improved  and  beautified.  We  need 
not  go  into  this  matter  particularly,  but  may 
adopt  the  language  of  one  of  the  bills,  which 
the  answers  admit  to  be  true,  namely:  "It 
was  made  a  splendid  depot,  with  all  modern 
improvements  and  conveniences;  and,  when 
completed,  it  was  the  admiration  of  all  who 
saw  it,  and  thoroughly  delighted  the  enthu- 
siastic citizens  of  Chattanooga,  who,  in  their 
vaulting  ambition  and  pride,  imagined  that 
there  was  no  city  which  had  a  brighter  future 
for  greatness  and  glory  than  Chattanooga." 
Prior  to  this  time  the  Memphis  &  Charleston 
Railroad  Company  had  been  paying  annually 
$700  rent  for  the  use  of  the  Union  Depot, 
along  with  the  other  railroads;  that  is  to 
say,  the  other  railroads  prorated  the  expense, 
as  shown  by  the  decree  before  mentioned, 
while  the  Memphis  &  Charleston  Railroad 
Company  paid  rent,  as  stated.  It  thus  ap- 
pears that,  before  the  new  Improvements 
were  made,  all  of  the  roads  now  involved  in 
the  present  controversy  used  the  Union  De- 


pot as  a  joint  termini.  How  far  this  ante- 
dated the  year  1875  does  not  clearly  appear 
from  the  proof,  but  certainly  this  joint  use 
wbb  in  existence  as  far  back  as  1875.  A  part 
of  the  time  the  Memphis  &  Charleston  Rail- 
road Company  seems  to  have  paid  one-fourth 
of  the  expenses  of  operating  the  Union  Depot, 
and  a  portion  of  the  time  the  $700  rent  It 
was  paying  the  latter  at  the  time  the  new  im- 
provements were  made.  And  it  seems  that 
it  had  a  lease  for  thirty  years,  at  a  rental  of 
$700  per  annum,  one-half  of  which  was  to  go 
to  the  Western  &  Atlantic  Railroad,  and  one- 
half  of  the  remaining  half  to  the  same,  and 
one-fourth  of  this  remaining  half  to  the  East 
Tennessee,  Virginia  &  Georgia  Railroad,  and 
one-fourth  to  the  Nashville,  Chattanooga  & 
St  Louis  Railroad." 

The  situation  at  the  time  the  new  and  ex- 
tensive improvements  were  made,  then,  was 
that  all  four  of  the  roads  were  using  the 
Union  Depot  as  a  terminal.  It  was  a  mere 
shed,  and  totally  inadequate  to  the  business 
of  the  road.  It  was  thereupon  determined  by 
the  four  roads  to  make  the  new  and  costly  Im- 
provements referred  to,  so  that  they  might 
have  a  handsome  and  commodious  joint  ter- 
minal. The  Memphis  &  Charleston  Railroad 
Company  understood  that  It  was  buying  an  in- 
terest and  abandoning  the  lease.  It  paid  one- 
fourth  of  the  expense  of  the  repairs  and  im- 
provements, and  In  addition  to  this  It  paid 
$5,000  to  Maj.  G.  C:  Connor,  who  was  at  the 
same  time  the  agent  of  the  Western  &  At- 
lantic Railroad  Company  (the  old  corporation 
that  had  the  lease  from  1870  to  1890),  and  su- 
perintendent of  the  Union  Passenger  Depot. 
But  as  such  superintendent  he  had  no  power 
to  sell  any  portion  of  the  property  or  to  make 
contracts.  His  duties  In  this  capacity  were 
merely  to  collect  what  was  due  to  the  depot, 
and  to  prorate  Its  expenses  among  the  com- 
panies. What  became  of  this  $5,000  does  not 
appear  from  the  proof.  It  does  not  appear 
that  the  state  of  Georgia  ever  received  it.  and 
the  records  of  the  Western  &  Atlantic  Rail- 
road Company  show  no  trace  of  it;  and  Mr. 
Connor  Is  dead,  and  the  parties  are  deprived 
of  the  benefit  of  his  testimony  to  explain  this 
Item  and  the  course  It  took.  It  is  obvious,  un- 
der these  circumstances,  that  no  rights  can  be 
predicated  upon  the  payment  of  the  $5,000. 
But  the  Memphis  &  Charleston  Railroad  Com- 
pany paid  an  equal  portion  of  the  expense  of 
the  repairs  and  improvements;  they,  with 
the  Nashville  &  Chattanooga  Railway  Com- 
pany and  the  East  Tennessee.  Virginia  & 
Georgia  Railroad  Company,  each  paying  about 
$14,000,  while  the  Western  &  Atlantic  Railroad 
Company  paid  only  about  $0,100.  After  this 
time  (the  year  1882)  each  of  the  four  roads 
continued  to  pay,  pro  rata,  the  expense  of 
operating  the  Union  Depot  until  about  the 
year  1891,  when  the  Memphis  &  Charleston 
Railroad  Company  and  the  East  Tennessee 
Company  left  this  depot  and  sought  othe'r 
quarters. 

But  to  return  to  the  acquisition  of  interests 


Digitized  by 


Google 


Tenn.)   EAST  TENNESSEE,  V.  &  G.  RY.  00. 


v.  NASHVILLE,  C.  &  ST.  L.  RT.  00.  207 


in  the  property:  It  must  first  be  stated  that 
the  Western  &  Atlantic  Railroad  Company, 
which  was  operating  the  road  at  this  time  un- 
der the  lease  of  1870-90,  bad  no  authority  to 
act  for  the  state  of  Georgia  in  the  matter  of 
the  repairs  and  improvements,  and  had  no 
title  to  the  property,  other  than  the  lease 
title.  It  had  no  right  or  power  to  sell  the 
Union  Passenger  Depot,  or  any  interest  there- 
in, other  than  to  permit  a  joint  use,  as  had 
previously  been  permitted.  The  title  to  the 
property  on  which  the  depot  stood  was  In  the 
state  of  Georgia.  That  state  had  nothing  to 
do  with  the  negotiations  concerning  the  re- 
pairs and  new  Improvements  of  1881-82.  Un- 
der the  terms  of  the  lease  to  the  Western  &■ 
Atlantic  Railroad  Company,  that  company  was 
to  return  the  property  to  the  state  In  as  good 
condition  as  at  the  beginning  of  the  lease. 
That  state  had  nothing  to  do  with  the  terms 
of  joint  occupation  during  the  years  1870- 
80,  being  then  out  of  control  of  the  property; 
its  lessee  having  control  So  during  only  a 
short  apace  of  the  tune  after  the  expiration 
of  that  lease  has  it  had  control,  inasmuch 
as  It  appears  in  the  proof  that  during  the  year 
1880,  after  the  expiration  of  that  lease,  it 
again  leased  the  property  (this  time  to  the 
Nashville,  Chattanooga  ft  St.  Louis  Railroad 
Company,  for  the  period  of  28  years);  and  that 
company  has  since  been  operating  it  under 
the  designation  of  the  Western  &  Atlantic 
Railroad  Company.  So  it  is  apparent  that  no 
rights  whatever,  as  against  the  state  of 
Georgia,  can  be  based  upon  the  repairs  and 
costly  improvements  of  1881-82. 

We  next  inquire  as  to  the  persons  among 
whom  negotiations  for  the  repairs  and  Im- 
provements of  1881-82  were  carried  forward. 
We  have  found  that  the  state  of  Georgia 
had  no  part  in  them.  The  proof  shows  that 
these  persons  were  the  Western  ft  Atlantic 
Railroad  Company  (as  then  operating  under 
the  lease  of  1870-80),  the  Nashville  ft  Chatta- 
nooga Railroad  Company,  the  East  Tennessee, 
Virginia,  ft  Georgia  Railroad  Company,  and 
the  Memphis  &  Charleston  Railroad  Company. 
None  of  these  companies  had  any  authority 
to  contract  for  a  sale  of  the  property  or  any 
interest  therein,  if  we  exclude  such  inferences 
as  may  be  drawn  from  the  documents  ad- 
verted to  in  the  beginning  of  the  opinion, 
which  we  shall  presently  consider.  We  may, 
however,  in  passing,  say  with  regard  to  the 

deed  of  Gov.  Joseph  E.  Brown,  of  date  , 

I860,  that  on  a  cursory  examination  It  would 
(treating  it  as  valid)  seem  to  vest  a  half  Inter- 
est in  the  Nashville  ft  Chattanooga  Railroad 
Company;  but  it  will  be  observed  that,  by  the 
terms  of  that  deed,  certain  things  were  to 
be  done  before  title  vested,  and  it  does  not 
appear  from  this  record  that  these  things  (the 
paying  of  $8,000,  and  the  conveying  of  the 
ff/io»  of  an  acre  of  land)  were  done.  So  that, 
leaving  out  of  view  the  documents  referred 
to,  we  come  to  consider  the  actual  transaction 
of  1881-82,  as  it  went  forward  between  the 
parties.  As  stated,  the  parties  were  the  West- 


ern &  Atlantic  Railroad  Company  (of  1870- 
90),  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company,  the  Nashville  ft  Chatta- 
nooga Railroad  Company,  and  the  Memphis  ft 
Charleston  Railroad  Company.  The  only  wit- 
nesses who  testified  to  the  transaction  were 
Mr.  Grant  and  Maj.  J.  W.  Thomas,— the  for- 
mer, superintendent  of  the  Memphis  ft 
Charleston  Railroad  Company;  the  latter,  su- 
perintendent of  the  Nashville  &  Chattanooga 
Railroad  Company.  Mr.  Grant's  testimony 
was  stricken  out  by  the  master,  and  this  ac- 
tion was  not  changed  by  the  chancellor,  and 
no  ruling  was  made  by  him  upon  the  matter, 
so  we  cannot  look  to  his  testimony.  The  same 
thing  must  be  said  of  the  testimony  of  Col. 
McShee,  and  the  exhibits  to  bis  deposition,  the 
latter  of  which  speak  to  the  same  point.  The 
only  testimony  left,  then,  as  to  the  actual 
transaction,  is  that  of  Maj.  Thomas.  His  tes- 
timony upon  the  point  Is  as  follows:  "Q.  Did 
you  make  an  agreement  or  agreements  with 
the  other  roads  under  which  the  improvement 
or  extension  of  the  Union  Depot  was  made 
in  1880  and  1881?  Ans.  Representing  this 
company  [Nashville  .  &  Chattanooga  Railroad 
Company],  I  was  a  party  to  the  agreement. 
Q.  What  was  the  agreement  between  the 
roads  in  regard  to  that  extension?  Ans.  Each 
road  was  to  pay  one-fourth  of  the  cost  of  the 
extension.  Q.  Was  this  extension  made  un- 
der, and  according  to  the  terms  of,  the  original 
oontract  between  these  different  roads?  Ans. 
It  was  not.  It  was  a  new  agreement.  Q. 
State  if  any  agreement  was  made  with  the 
Memphis  &  Charleston  Railroad  Company, 
and,  If  so,  what  that  agreement  was,  so  far 
as  the  Nashville,  Chattanooga  &  St.  Louis 
Railroad  Company  was  concerned.  Ans.  They 
were  to  pay  one-fourth  of  the  cost  of  the 
extension.  Q.  Please  state  whether  or  not 
you  ever  made  for  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  any  agreement  to  sell 
to  the  Memphis  &  Charleston  Railroad  Com- 
pany a  one-fourth  interest  In  the  Union  Pas- 
senger Depot  property.  Ans.  I  did  not.  Q. 
If  you  ever  had  any  negotiations  to  this  effect 
with  Jno.  A.  Grant,  or  any  one  else  repre- 
senting the  Memphis  &  Charleston  Railroad 
Company,  please  state'  what  they  were.  Ans. 
I  had  a  consultation  with  Mr.  Grant  with  ref- 
erence to  plans  of  the  building,  but  none  with 
reference  to  the  sale  of  any  Interest  In  the 
property.  As  superintendent,  I  had  no  au- 
thority to  sell  any  property  belonging  to  the 
company.  Q.  Did  the  board  of  directors  of 
this  company  ever  take  any  action  or  consider 
any  proposition  authorizing  such  sale  to  be 
made?  Ans.  No  such  action  was  ever  taken 
by  the  board  of  directors  of  this  company,  ex- 
cept with  reference  to  the  original  contract 
made  in  1858.  when  I  think  some  action  was 
taken,— possibly  about  1860.  Q.  Please  state 
when  you  first  heard  that  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  Company,  or  its 
officials,  or  the  officials  of  the  Memphis  ft 
Charleston  Railroad  Company,  were  claiming 
any  interest  in  the  land  upon  which  the  Union 
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Depot  Is  located.  Am.  Not  until  the  com- 
uiencenient  of  the  present  suit.  Q.  Was  any 
such  claim  ever  made  by  the  officers  of  the 
original  company  entering  into  the  agree- 
ment? Ana.  Not  that  I  am  aware  of.  Q. 
Please  state,  under  the  agreement  of  1882  to 
extend  the  Union  Depot,  what  rights  and  In- 
terest each  company  were  to  have,  and  wheth- 
er it  had  any  reference  to  the  fee  In  the  lands 
on  which  the  erections  were  to  be  made. 
Ans.  It  had  no  reference  to  the  fee  in  the 
lands,— only  for  the  use  of  the  depot;  each 
party  to  contribute  one-fourth  to  building  the 
addition,  and  pay  one-fourth  to  the  expense 
of  operating  the  depot.  Q.  Who  was  present 
at  the  time  the  agreement  was  made  between 
the  different  roads  for  the  extension  of  the 
Union  Passenger  Depot  at  Chattanooga? 
Ans.  My  recollection  is,  Jno.  A.  Grant  [su- 
perintendent of  Memphis  &  Charleston  Rail- 
road Company],  R.  A.  Anderson,  of  the  West- 
ern &  Atlantic  Railroad,  and  myself.  I  do  not 
remember  who  represented  the  East  Tennes- 
see, Virginia  &  Georgia  Railroad.  Q.  Was 
anything  said  at  that  time  about  the  fee  in  the 
land,  at  all?  Ans.  None  that  I  have  any 
recollection  of.  Q.  At  that  time  the  Memphis 
&  Charleston  Railroad  was  using  the  Union 
Passenger  Depot  under  a  contract  of  lease 
for  thirty  years,  extending  from  what  time? 
Ans.  1858  to  1883.  Q.  Was  the  Memphis  & 
Charleston  Railroad  Company  In  1881  using 
the  Union  Depot  under  that  lease?  Ans.  Yes, 
sir.  Q.  Please  state  what  were  the  induce- 
ments to  the  Memphis  &  Charleston  Railroad 
Company  to  pay  $14,000,  or  about  that  sum, 
for  the  extension  of  the  Union  Passenger  De- 
pot, and  what  consideration  moved  it.  Ans. 
Because  the  original  depot  was  a  mere  shed, 
and  totally  inadequate  to  the  business  of  the 
roads.  Q.  Was  any  agreement  made  at  the 
time  the  extension  was  agreed  upon  as  to  how 
long  the  Memphis  &  Charleston  Railroad  Com- 
pany should  nse  the  depot?  Ans.  None.  Q. 
Did  yon  ever  hear  any  of  the  officials  of  the 
said  road  [East  Tennessee,  Virginia  &  Georgia 
Railroad  Company]  ever  say  anything  about 
the  land,  as  separated  from  the  Union  Depot 
building  itself?  Ans.  No,  sir.  Q.  Did  not  all 
the  officials  of  the  East  Tennessee,  Virginia 
&  Georgia  Railroad,  and  its  successor,  the 
Southern  Railway  Company,  always  claim 
that  that  road  owned  a  one-fourth  interest  in 
the  Union  Passenger  Depot  at  Chattanooga? 
Ans.  I  have  always  heard  the  officers  of  the 
East  Tennessee,  Virginia  &  Georgia  Railroad 
Company  claim  one-fourth  Interest  in  the 
building,  but  never  discussed  the  question 
with  the  officials  of  the  Southern  Railway." 

Nor  would  the  result  be  different  if  we 
could  properly  consider  the  exhibit  to  Col. 
McGhee's  deposition  and  the  testimony  of  Mr. 
Grant.  The  exhibit  referred  to  consists  of  a 
letter  from  Mr.  Grant  to  the  authorities  of  the 
Memphis  &  Charleston  Railroad  Company 
suggesting  that  that  company  should  buy  an 
interest  In  the  property,  instead  of  continuing 
to  rent,  and  saying  that  an  opportunity  was 


now  offered  of  buying  an  interest  And  his 
testimony  is  to  the  following  effect:  He 
states,  in  round  terms,  that  a  purchase  of  a 
one-fourth  interest  was  made,  which  purchase 
he  says  was  either  verbal  or  in  writing,  but 
he  cannot  say  which;  that  his  company  was 
to  pay  $10,000  for  that  Interest,  and  was  to 
pay  one-fourth  the  cost  of  operating  the  de- 
pot. He  says:  "I  cannot  now  remember 
from  whom  the  purchase  was  made,  but  I 
had  conferences  with  J.  W.  Thomas,  president 
and  general  manager  of  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  Company,  and 
with  Gen.  McCrea,  the  general  manager  of 
the  Western  &  Atlantic  Railroad,  about  this 
purchase,  and  it  must  have  been  made  from 
them.  At  about  the  time  of  this  purchase  I 
also  had  conferences  with  Mr.  Thomas,  pres- 
ident of  the  Nashville,  Chattanooga  &  St 
Louis  Railway  Company,  and  Gen.  McCrea, 
of  the  Western  &  Atlantic  Railroad,  about 
the  plans  of  the  depot  to  be  built,  and  the 
other  Improvements  placed  upon  the  proper- 
ty, and  we  finally  agreed  upon  and  adopted 
plans  therefor.  I  represented  the  Memphis  & 
Charleston  Railroad  Company  and  the  East 
Tennessee,  Virginia  &  Georgia  Railroad  Com- 
pany In  the  adoption  of  these  plans.  Q.  Was 
this  purchase  in  writing?  And,  if  so,  state 
what,  If  you  know,  became  of  the  writing  evi- 
dencing the  same.  Ans.  My  recollection  is 
not  clear  as  to  whether  the  contract  was  in 
writing.  It  was,  however,  recognized  and 
stated  in  the  written  receipt  signed  by  G.  C. 
Connor,  superintendent  of  the  Union  Passen- 
ger Depot  at  Chattanooga,  for  $5,000,  dated 
August  13,  1881.  Mr.  Connor  was  at  this 
time  agent  of  the  Western  &  Atlantic  Rail- 
road Company."  We  have  already  stated  the 
value  of  this  receipt  as  an  evidential  fact,  and 
the  extent  of  MaJ.  Connor's  authority. 

As  already  stated,  if  we  could  treat  this 
testimony  as  properly  before  the  court,  it 
would  fall  far  short  of  establishing  the  fact 
that  there  was  any  valid  purchase.  The  stat- 
ute of  frauds  Is  pleaded  by  the  state  of  Geor- 
gia and  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company;  and,  besides,  the 
state  of  Georgia,  even  under  the  foregoing 
testimony,  was  no  party  to  the  agreement 
And,  in  addition  to  this,  the  burden  of  proof 
would  be  upon  the  Memphis  &  Charleston 
Railroad  Company  to  establish  the  proposi- 
tion, and  this  testimony  Is  denied  by  Maj. 
Thomas.  And,  besides  all  this,  the  proof  in 
this  record  fails  to  show  that  the  Nashville  & 
Chattanooga  Railroad  Company,  or  its  succes- 
sor, the  Nashville,  Chattanooga  &  St  Louis 
Railway  Company,  had  any  title  to  the  ground 
on  which  the  depot  stood,  unless  such  title 
arose  from  the  documents  which  we  shall 
presently  consider.  So  we  must  conclude  that 
this  testimony  fails  to  establish  that  there 
was  any  purchase  by  the  Memphis  &  Charles- 
ton Railroad  Company,  so  that  it  follows 
there  is  no  proof  to  sustain  the  claims  of  the 
Memphis  &  Charleston  Railroad  Company  to 
the  purchase  of  any  interest  In  the  depot  and 
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depot  grounds.  Its  claim  to  such  purchase  is 
rested  upon  the  transaction  of  1881-82,  and, 
having  failed  to  establish  the  claim,  we  must 
find  that  it  made  no  purchase  of  the  depot 
or  depot  grounds.  It  does  not  claim  any  part 
in  the  prior  transactions  arising  under  the 
document  referred  to.  And,  as  to  all  the  par- 
ties, our  conclusion  is  that  the  transaction  of 
1S81-82  amounted  only  to  an  agreement  be- 
tween the  Western  St  Atlantic  Railroad  Com- 
pany (operating  under  the  lease  of  1870-90), 
the  Nashville  St  Chattanooga  Railroad  Com- 
pany (or  its  successor,  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Company),  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany, and  the  Memphis  &  Charleston  Railroad 
Company,  to  jointly  make  the  repairs  and  im- 
provements, and  to  Jointly  use  the  building 
as  a  joint  terminal,  with  the  right  in  each 
road  to  lay  and  use  a  track  for  its  conven- 
ience and  use,  and  that  each  was  to  have 
equal  facilities  in  the  building  and  Its  use, 
and  that  this  right  of  joint  use  was  to  con- 
tinue so  long  as  either  one  of  the  companies 
desired,  and  that  this  right  of  use  has  been 
recognized  by  the  present  company  operat- 
ing the  Western  St  Atlantic  Railroad,  but  that 
It  was  a  condition  of  the  contract  that  the 
companies  enjoying  the  right  should  equally 
contribute,  in  the  proportion  of  one-fourth 
each,  to  the  expense  of  constructing  the  build- 
ing and  keeping  it  up.  The  state  of  Georgia, 
however,  was  not  a  party  to  this  agreement. 
We  may  add  that  the  proof  shows  that  no  ob- 
jection has  ever  been  made  by  any  of  the 
roads  to  the  use  of  the  building  and  tracks 
under  the  above  contract  by  the  Memphis  St 
Charleston  Railroad  Company  or  the  East 
Tennessee,  Virginia  St  Georgia  Railway  Com- 
pany, that  they  voluntarily  ceased  to  use  their 
rights  under  this  contract  in  1891,  and  that 
in  the  pleadings  of  the  defendants,  except  the 
state  of  Georgia,  their  right  to  resume  this 
use  on  complying  with  the  terms  of  the  con- 
tract is  admitted. 

We  now  proceed  to  consider  what  rights,  if 
any,  were  acquired  by  the  East  Tennessee, 
Virginia  St  Georgia  Railway  Company  and 
the  Nashville  St  Chattanooga  Railway  Com- 
pany by  virtue  of  the  documents  copied  into 
the  opinion: 

First,  as  to  the  recitals  in  Gov.  Brown's 
deed.  This  deed  was  not  excepted  to,  and  it 
must  be  taken  for  what  it  Is  worth.  As  al- 
ready stated,  the  proof  shows  that  the  prop- 
erty known  as  the  Western  St  Atlantic  Rail- 
road (not  company)  is  merely  a  piece  of  prop- 
erty or  an  Investment  owned  by  the  state  of 
Georgia.  The  governor  had  no  authority,  un- 
der the  Georgia  law,  to  sell  any  land  pertain- 
ing to  that  property,  except  such  as  was  given 
him  by  section  1008  of  the  Code  of  that  state. 
This  section  reads  as  follows:  "The  gover- 
nor or  superintendent  shall  not  sell  any  part 
of  the  right  of  way,  nor  any  property  or  land 
of  the  road,  that  may  be  necessary  for  the 
erection  of  depots,  wood-yards,  water  stations, 
or  for  any  other  improvement,  to  the  con- 
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veniences  or  Interest  of  said  road;  but  they 
may  sell  any  land  of  the  road,  if  of  no  use  to 
it,  in  the  manner  iron  is  sold — advertising  it 
in  a  public  gazette  at  Atlanta  and  in  the  coun- 
ty where  it  lies,  and  In  a  public  gazette  there- 
of, if  one,  and  the  superintendent  shall  ex- 
ecute deeds  thereto  In  his  official  capacity." 
It  does  not  seem,  from  this  section,  that  the 
governor  had  any  authority  to  make  the  deed, 
although  he  recites  therein:  "Which  [the 
property  he  is  attempting  to  convey]  I  do  not 
consider  necessary  to  the  W.  &  A.  Railroad 
for  depots,  wood  yards,  nor  water  stations; 
nor  do  I  consider  that  it  will  be  now  or  at 
any  other  dme  necessary  or  convenient  to  said 
road."  The  recitals,  then,  even  though  un- 
objected to,  would  amount  to  no  more  than 
a  private  letter  from  Gov.  Brown  to  a  third 
party;  that  Is,  not  binding  upon  any  party  by 
way  of  estoppel,  but  only  as  testimony.  And 
In  considering  this  testimony  we  must  care- 
fully distinguish  between  the  statements  of 
fact  therein  contained  and  the  conclusions  of 
law  introduced  with  the  facts.  Having  this 
in  view,  then,  we  state  the  substance  of  the 
recital  there  contained,  as  follows:  That  on 
the  24th  day  of  March,  1858,  the  contract  of 
that  date,  already  copied  above,  was  entered 
into;  that  the  depot  there  provided  for  had 
been  erected  by  John  W.  Lewis,  as  superin- 
tendent of  the  Western  &  Atlantic  Railroad, 
under  and  in  pursuance  of  that  contract;  that 
the  action  of  Mr.  Lewis  was  ratified  by  the 
governor  on  April  5,  1858;  that  the  East  Ten- 
nessee, Virginia  &  Georgia  Railroad  Company, 
by  an  entry  on  the  back  of  the  agreement  of 
March  24,  1858,  by  its  president,  Campbell 
Wallace,  "agreed  to  take  an  Interest  in  said 
depot."  This  is  all  that  is  material,  except 
what  we  have  already  stated,  as  drawn  from 
other  sources.  What  is  said  in  Gov.  Brown's 
deed  as  to  the  ownership  of  the  property  and 
tracks  is  a  mere  conclusion  of  law  drawn  by 
him  from  the  agreement  of  March  24,  1858. 
With  these  additional  facts,  then,  the  case  is 
left  to  stand  on  the  three  contracts  copied  Into 
the  former  part  of  this  opinion,  and  the  rec- 
ord in  the  above-mentioned  case  of  Western 
St  Atlantic  Railroad,  for  Use  of  State  of  Geor- 
gia, against  the  Nashville  St  Chattanooga 
Railroad  Company  et  al.  The  binding  effect 
of  these  proceedings  is  not  denied  by  the 
state  of  Georgia  in  its  answer,  but  that  rec- 
ord is  referred  to  for  its  contents.  We  must 
then  construe  the  decree  in  that  case,  and. 
In  order  to  a  proper  construction,  we  must 
consider  with  it  the  two  contracts  of  Septem- 
ber 12,  1857,  and  March  24,  1858,  and  the  un- 
dated contract  above  copied,  all  of  which  were 
before  the  court  in  that  case,  together  with 
the  pleadings  In  that  case.  The  purpose  of 
that  litigation  was  to  enforce  the  liability  of 
the  Nashville  St  Chattanooga  Railroad  Com- 
pany and  the  East  Tennessee, .  Virginia  St. 
Georgia  Railroad  Company  to  make  contribu- 
tion to  certain  repairs  done  upon  the  depot 
house.  The  ground  of  liability  charged  is 
that  complainant  and  defendants  "occupied 
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and  used  Jointly  a  certain  building  In  the  city 
of  Chattanooga,  in  said  county"  (the  depot  In 
question);  that  complainant  and  defendants 
"are  jointly  bound  by  some  written  contract 
for  the  payment  of  all  expenses  incurred  In 
repairing  said  building,  the  roads,  streets,  and 
approaches  thereto";  that  many  repairs  and 
improvements  have  been  made;  and  that  de- 
fendants should  contribute.  The  East  Ten- 
nessee, Virginia  &  Georgia  Railway  Company 
admitted  the  joint  use,  but  denied  the  contract 
for  contribution.  The  Nashville  &  Chatta- 
nooga Railroad  Company  did  the  like.  The 
contracts  above  referred  to  were  exhibited  In 
evidence.  Upon  all  these  the  court  decreed 
"that  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company  and  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railroad  Company  are 
each  joint  owners  with  the  state  of  Georgia 
in  the  depot  in  Chattanooga  known  as  the 
'Union  Passenger  Depot,'  fronting  on  Ninth 
street,  In  said  city,  and  running  back  in  a 
southerly  direction,  and  that  each  of  said  re- 
spondents owns  a  one-fourth  Interest  In  the 
same,  and  complainant  one-half,  as  is  shown 
by  the  written  contract  of  the  parties."  And 
thereupon  the  court  enforced  contribution. 
The  contract  referred  to  in  the  decree  requir- 
ed the  Western  &  Atlantic  Railroad  (meaning 
thereby  the  state  of  Georgia)  "to  build  a  pas- 
senger house  In  Chattanooga  for  the  accom- 
modation of  the  different  railroads  meeting  at 
that  point"  The  Nashville  &  Chattanooga 
Railroad  Company  was  to  own  one-fourth  of 
the  "house,"  "embracing  the  western  track," 
and  pay  $10,000.  The  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  Company  was  to 
take  one-fourth  of  the  house.  Taking  all 
these  points  together,  we  are  of  opinion  that 
the  extent  of  the  decree  was  simply  to  de- 
clare the  joint  ownership  of  the  three  inter- 
ests in  the  house  itself  as  follows:  Western 
&  Atlantic  Railroad  (state  of  Georgia),  one- 
half;  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company,  one-fourth;  and  Nash- 
ville &  Chattanooga  Railroad  Company,  one- 
fourth, — with  a  joint  obligation  for  repairs 
and  improvements.  We  concede  the  proposi- 
tion that  usually  a  conveyance  of  a  house, 
describing  it,  without  more,  will  carry  the 
land  on  which  the  house  stands;  but  this  rule 
does  not  hold  good  as  to  trade  fixtures,  and 
does  not  apply  where  the  court  is  enforcing 
the  estoppel  of  a  decree.  In  the  latter  case 
the  court  will  construe  the  decree,  and  find 
out  its  true  meaning,  without  regard  to  the 
technical  rules  that  obtain  in  the  law  of  con- 
veyancing. Then  we  have  here  a  case  where 
the  state  of  Georgia,  as  owner  of  one  road, 
built  a  depot  house  for  the  accommodation  of 
the  different  railroads  meeting  at  Chatta- 
nooga, to  be  used  as  a  joint  terminal,  in  which 
the  state  of  Georgia  was  to  own  one-half,  and 
the  East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company  one-fourth,  and  the  Nashville 
&  Chattanooga  Railroad  Company  one-fourth, 
and  the  expenses  were  to  be  borne  equally  in 
this  proportion;  that  is,  the  expense  of  main- 


tenance. As  a  necessary  incident  to  this  use, 
the  right  of  ingress  and  egress  over  the  land 
passed  with  the  interest  in  the  building. 
These  joint  owners  of  the  boose  so  used  it 
until  1881-82;  in  the  meantime  crediting  on 
the  joint  expense  account  the  $700,  or  annual 
rental,  from  the  Memphis  &  Charleston  Rail- 
road Company,  for  one-fourth  interest,  for 
use  of  the  property.  In  1881-82,  as  already 
stated,  they  conceived  the  plan  of  very  great- 
ly Improving  the  building,  and  agreed  verbal- 
ly to  admit  the  Memphis  &  Charleston  Rail- 
road Company  into  the  arrangement,  upon  its 
paying  one-fourth  of  the  expenses  of  the  im- 
provements upon  the  structure,  and  one-fourth 
of  future  expenses;  and,  upon  its  agreeing  to 
this,  the  rights  of  the  parties  were  arranged 
upon  that  basis,  and  the  money  was  paid  for 
the  new  building  or  improvements,  and  the 
parties  continued  to  use  the  property  until 
1891,  each  paying  its  portion  of  the  joint  ex- 
penses. But  in  1801,  as  already  stated,  toe 
Memphis  &  Charleston  Railroad  Company  and 
the  East  Tennessee,  Virginia  &  Georgia  Rail- 
way Company  ceased  to  use  their  rights  in 
the  building  and  approaches. 

Now,  what  are  the  rights  of  the  parties  un- 
der this  state  of  facts?  The  complainant  in- 
sists that  it  has  the  right- to  have  the  prop- 
erty sold  for  division  of  proceeds,  or  to  hare 
the  whole  matter  wound  op  as  a  partnership 
concern.  Can  either  of  these  things  be  done? 
We  think  not  Though,  in  terms,  the  parties 
are  spoken  of  as  owners  of  the  building,  the 
whole  scheme  or  plan  amounted  to  an  agree- 
ment for  joint  use  of  the  property  as  a  com- 
mon terminal.  To  sell  the  property  itself 
would  destroy  the  very  purpose  for  which  the 
plan  was  entered  into,  and  the  buildings  erect- 
ed. All  the  parties  have  the  right  of  con- 
tinued use  of  the  property  under  the  contract, 
but  not  the  right  to  sell  the  whole,  and  de- 
stroy the  very  species  and  nature  of  the  prop- 
erty. Whether  any  one  ef  the  parties  could 
and  would  have  the  right  to  sell  Its  Interest 
to  another  company,  we  need  not  inquire,  as 
that  point  is  not  before  us.  What  rights  the 
Memphis  &  Charleston  Railroad  Company 
may  have,  as  against  the  state  of  Georgia,  by 
reason  of  that  state  getting  the  benefit  of  the 
improvements  previously  made,  when  it 
leased  the  property  to  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Company,  in  1801. 
for  29  years,  we  need  not  inquire,  as  that 
lease  is  not  before  us.  But  certain  it  la  that 
as  against  the  Nashville,  Chattanooga  &  St 
Louis  Railway  Company,  successor  to  the 
rights,  obligations,  and  duties  of  the  Nash- 
ville &  Chattanooga  Railroad  Company,  and 
now  lessee  of  the  property  just  stated,  the 
right  of  the  Memphis  &  Charleston  Railroad 
Company  for  use  of  the  property  under  the 
contract  of  1881-82  still  continues. 

Only-  one  other  question  remains,  and  that 
Is  whether  the  state  of  Georgia  is  properly 
before  the  court;  that  is,  should  its  demur- 
rer for  want  of  jurisdiction  be  sustained? 
We  are  of  opinion  that  the  demurrer  is  not 
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well  taken.  This  1b  a  salt  concerning  the 
administration  of  property  of  that  state  In 
Tennessee,  for  the  purposes  for  which  the 
right  to  enter  the  state  of  Tennessee  was 
given.  The  Tennessee  statute -which  extend- 
ed rights  to  Georgia  with  regard  to  construct- 
ing the  road  in  Hamilton  county,  this  state, 
is  found  in  chapter  195,  Acts  1847-48.  That 
statute  gives  to  the  state  of  Georgia  all  the 
"rights,  privileges  and  immunities,  with  the 
same  restrictions  which  were  previously 
granted  to  the  Nashville  &  Chattanooga  Rail- 
road Company  by  the  act  of  December  11, 
1845."  That  act  Is  chapter  1,  Acts  1845-46. 
That  act  includes  among  the  rights  and  re- 
strictions the  right  to  sue  and  be  sued.  This  in- 
cludes, namely,  the  courts  of  Tennessee  along 
with  other  courts.  Reverse  the  decree  of  the 
chancellor,  and  enter  a  decree  here  declaring 
the  rights  of  the  parties  as  above  set  forth. 
The  costs  of  this  court  and  of  the  court  below 
will  be  paid,  one-half  by  the  Southern  Rail- 
way Company,  and  one-half  by  the  Memphis 
&  Charleston  Railroad  Company. 

WILSON,  3.  I  concur  in  the  statement  of 
the  case,  and  the  rinding  of  facts,  and  the 
verdict  reached,  and  I  think  the  same  verdict 
could  have  been  well  reached  on  another  and 
independent  process  of  legal  reason. 

BARTON.  J.,  having  been  of  counsel,  did 
not  sit  in  this  cause,  or  participate  In  the  de- 
cision thereof. 

NEIL,  J.  "It  is  agreed  in  this  cause  that 
the  depositions  of  Wm.  Hawn,  J.  N.  Mitchell, 
Chas.  M.  McGhee,  A  H.  Plant,  a  H.  John- 
son, and  John  A.  Grant  were  used  as  evidence 
by  the  complainant  on  the  trial  before  the 
chancellor.  Brown  &  Spurlock,  for  N.  C.  & 
St.  L.  Ry.  Co.  Cooke,  Swaney  &  Cooke,  for 
So.  Ry.  Co.,  and  M.  &  C.  Co.,  and  Receivers." 
Immediately  upon  the  reading  of  the  opinion 
of  this  court  in  this  case,  the  foregoing  agree- 
ment was  entered  into  by  the  parties  whose 
names  are  signed  thereto.  The  court  there- 
fore treats  the  foregoing  as-  a  waiver  of  the 
objection  to  those  depositions  appearing  in 
the  record,  and  treats  those  depositions  as 
part  of  the  record.  But  the  result  is  not  dif- 
ferent So  far  as  concerns  the  proof  made 
by  Hawn,  Mitchell,  Plant,  and  Johnson,  the 
substance  of  the  proof  is  already  found  In 
the  opinion  drawn  from  other  sources,  to  the 
effect  that  the  Memphis  &  Charleston  Rail- 
road Company  paid  $14,000  (actual  amount, 
$14,254.66)  and  over  to  the  improvement  of 
the  depot,  and  that  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company  paid  about 
the  same  amount,  and  that  the  Memphis  A 
Charleston  Railroad  Company  paid  the  $5,000 
mentioned  in  the  opinion  to  G.  C.  Connor,  or 
that  these  two  companies  paid  their  full  pro- 
portion of  the  expense  of  keeping  up  the  Un- 
ion Depot  until  1801;  also,  they  paid  their 
full  proportion  of  the  taxes.  As  to  the  testi- 
mony of  McGhee  and  Grant,  that  is  already 


set  out  In  the  opinion,  so  far  as  material,  and 
we  have  found  it  does  not,  even  upon  the 
theory  of  its  competency,  change  the  result 
This  will  be  filed  as  an  additional  finding  of 
facts  in  this  cause. 

WILSON,  J„  concurs. 

CALDWELL,  J.  Modify  the  decree  of  the 
court  of  chancery  appeals  so  as  to  strike  out 
that  clause  adjudging  that  the  Southern  Rail- 
way Company  and  the  Memphis  &  Charleston 
Railroad  Company  "are  still  entitled  to  use 
the  privileges  secured  to  them  by  the  con- 
tract" etc.,  because  the  question  of  their 
present  right  to  use  such  privileges  is  beyond 
the  pleadings  affirmed  otherwise.  The  relief 
allowed  as  to  the  state  of  Georgia  does  not 
touch  her  spverelgnty,  but  concerns  only  her 
contracts,  etc.,  as  to  the  operation  of  a  rail- 
road depot 

Affirmed  orally  by  supreme  court,  October 
26,  1808. 


SBGARS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  17, 

1889.) 

iHTOXIOATrjrO  Lkjuom — Illigai  Salb— Ihtobma- 
iiom — Sufficiency. 
An  information  charging  accused  with  the 
unlawful  sale  of  intoxicating  liquors  by  means 
of  a  "blind  tiger,"  bnt  omitting  to  state  the 
nnme  of  the  teller,  or  that  his  name  is  unknown, 
is  defective. 

Appeal  from  Brown  county  court;  Charles 
Rogan,  Judge. 

J.  R.  Segars  was  convicted  of  the  unlawful 
sale  of  intoxicating  liquors,  and  appeals.  Re- 
versed. 

Jenkins  &  McCartney,  for  appellant  Root 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  running  a  "blind  tiger"  In  a  local  option 
territory.  Several  objections  were  urged  to 
the  Information.  Omitting  formal  parts,  the 
information  reads  as  follows:  "Did  then  and 
there  unlawfully  keep  and  run,  and  was  then 
and  there  interested  in  keeping  and  running, 
a  'blind  tiger*  In  a  place  where  Intoxicating 
liquors  were  then  and  there  sold,  by  a  device 
whereby  the  party  selling  and  delivering  the 
same  was  then  and  there  concealed  from  L. 
P.  Baugh,  who  was  then  and  there  buying  the 
same,  and  to  whom  the  same  was  then  and 
there  delivered,  after  the  qualified  voters  of  a 
subdivision  of  said  county  and  state,  describ- 
ed as  follows,"  etc.  We  are  of  opinion  this 
information  Is  fatally  defective,  In  that  it  fails 
to  allege  the  name  of  the  seller.  In  cases  of 
this  character  it  is  necessary  to  allege  the 
name  of  the  seller  and  the  name  of  the  pur- 
chaser. If,  as  a  matter  of  fact,  the  name  of 
the  seller  was  unknown,  that  fact  should  have 
been  stated.  If  appellant  was  In  fact  run- 
ning and  keeping  a  "blind  tiger,"  and  Intoxl- 
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eating  liquors  were  sold  therein  In  violation 
of  the  law,  It  would  make  him  guilty,  provided 
there  was  a  sale,  whether  he  made  the  sale 
or  not  If  he  ran  the  "blind  tiger"  for  the 
purpose  of  selling  liquor  In  violation  of  law, 
and  anybody  sold  it  there  with  his  knowledge 
or  assent,  he  would  be  guilty  as  a  principal, 
whether  present  or  not  when  the  sale  was 
made.  In  misdemeanors  all  parties  connected 
with  the  offense  are  principals.  Houston  v. 
State  (Tex.  Cr.  App.)  47  S.  W.  468.  But  it 
will  be  observed  that  this  information  fails  to 
allege  either  the  name  of  the  seller  or  that  it 
was  unknown.  For  this  reason  this  Informa- 
tion Is  fatally  defective.  The  Judgment  is  re- 
versed, and  the  prosecution  ordered  dismissed. 


CLAY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  17, 

1899.) 

Criminal  Law  —  Accomplice  —  Corroboration — 
Evidence — Hears  at  —  Theft  —  Continuance — 
Absent  Witnesses  —  New  Trial — Newly-Dis- 
covered Evidence— Instructions. 

1.  An  accomplice  cannot  be  corroborated  by 
proving  statements  made  by  him  in  the  absence 
of  the  party  against  whom  he  is  testifying. 

2.  Where  a  conversation  between  a  prosecut- 
ing witness  and  a  sheriff  was  admitted  to  show 
that  the  witness  was  a  detective,  and  not  an 
accomplice,  an  instruction  should  be  given  lim- 
iting the  consideration  of  the  evidence  to  such 
purpose  only. 

3.  In  a  prosecution  for  horse  theft,  evidence 
as  to  what  became  of  the  horses  after  defend- 
ant's arrest  is  inadmissible. 

4.  Testimony  of  witness  that  he  notified  two 
deputy  sheriff*  of  accused's  whereabouts  prior 
to  his  arrest  is  not  Inadmissible  as  being  hear- 
say. 

5.  A  refusal  of  a  continuance  because  of  the 
absence  of  a  witness  will  be  sustained  where, 
in  the  light  of  the  record,  the  expected  testi- 
mony is  not  probably  true. 

6.  It  is  proper  to  submit  the  issue  of  an  ac- 
complice to  the  jury's  consideration. 

'Appeal  from  district  court,  Dallas  county; 
Charles  P.  Clint,  Judge. 

John  Clay  was  convicted  of  horse  theft,  and 
he  appeals.  Reversed. 

Hudson  &  Woody,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
horse  theft,  and  his  punishment  assessed  at 
confinement  la  the  penitentiary  for  a  term  of 
two  years;  and  he  appeals. 

On  the  trial  the  witness  Hugh  Chamberlain 
was  permitted  to  testify,  over  the  objections 
of  appellant:  That  about  six  weeks  before  ap- 
pellant was  arrested  he  came  to  witness,  and 
told  him  that  he  had  some  stray  horses  out  on 
the  range  that  he  wanted  to  let  witness  have, 
and  asked  him  If  he  could  use  them,  and  he 
told  appellant  he  could;  and  appellant  ar- 
ranged with  witness  to  meet  witness  at  Mes- 
qulte  with  the  horses  the  following  Sunday, 
but  did  not  do  It.  That  afterwards  appellant 
came  to  witness,  and  informed  witness  that 
he  did  not  get  off  with  the  horses  as  he  ex- 


pected, and  wanted  to  know  of  witness  when 
he  was  going  with  another  bunch,  and  wit- 
ness told  him  he  was  going  that  week. 
Thereupon  appellant  said  he  would  go  oat  and 
get  the  horses,  and  bring  them  in  the  next 
morning.  Witness  notified  Sheriff  Ben  Cabell 
of  this  fact  Thereupon  the  witness  details 
what  be  told  Sheriff  Cabell.  Then  the  state, 
over  the  objections  of  appellant,  was  permit- 
ted to  prove  the  same  facts,  in  substance,  as 
detailed  by  the  witness  Harry  Chamberlain, — 
by  Sheriff  Cabell.  Without  reviewing  all  the 
facts  detailed  by  the  sheriff  to  the  jury,  we 
think  it  sufficient  to  say  that  an  accomplice 
cannot  be  corroborated  by  proving  statements 
that  said  accomplice  made  in  the  absence  of 
the  party  against  whom  he  is  testifying. 
While  it  was  proper  to  permit  the  witness 
Chamberlain  to  testify  as  to  all  that  appellant 
told  him  about  bringing  in  the  horses,  it  cer- 
tainly was  not  permissible  for  the  witness 
Chamberlain  to  testify  as  to  all  the  facts  that 
he  detailed  to  Sheriff  Cabell.  Upon  the  issue 
as  to  whether  or  not  the  witness  Chamberlain 
was  an  accomplice,  it  might  have  been  per- 
missible for  the  court  to  admit  testimony  of 
Sheriff  Cabell  in  those  particulars  wherein  he 
testified  to  facts  indicating  that  the  witness 
Chamberlain  was  not  an  accomplice,  but 
merely  a  detective;  but  If  the  testimony  was 
admitted  for  this  purpose.  It  would  be  the  du- 
ty of  the  court  to  instruct  the  jury  that  It 
was  admitted  for  this  purpose  alone.  We 
have  heretofore  held  that,  if  a  party  is  acting 
as  a  detective,  he  would  not  be  guilty  as  an 
accomplice.  And  certainly,  where  the  evi- 
dence tends  to  show  a  witness  was  an  accom- 
plice, it  would  not  be  permissible  to  allow  the 
witness  to  corroborate  himself  by  detailing 
the  facts  he  proposed  to  testify  to,  to  another 
witness,  to  wit,  the  sheriff,  and  have  that  wit- 
ness repeat  said  conversation,  thereby  corrob- 
orating the  accomplice.  We  notice  In  this 
connection  that  the  court,  in  the  eighth  subdi- 
vision of  the  charge,  instructed  the  jury,  as 
follows:  "In  passing  upon  the  defendant's 
guilt  or  Innocence  in  this  case,  you  will  not 
consider  that  part  of  Sheriff  Cabell's  evidence. 
If  any,  that  relates  to  what  the  witness  Cham- 
berlain may  have  said  to  him  about  the  de- 
fendant bringing  to  him  strays,  stolen,  or  oth- 
er stock,  and  what  he  was  to  do  about  it 
Such  evidence,  if  any,  was  admitted  solely  for 
the  purpose  of  assisting  you,  together  with 
all  the  other  witnesses,  If  any,  in  passing  upon 
the  credibility  of  the  said  Chamberlain  as  a 
witness,  and  in  weighing  his  evidence."  It 
will  be  readily  inferred  from  what  we  hare 
heretofore  said  that  this  charge  Is  erroneous. 
In  that  the  same  proposes  to  admit  the  testi- 
mony of  Sheriff  Cabell  on  the  issue  of  the 
credibility  of  the  witness  Chamberlain,  where- 
as we  have  uniformly  held  that  an  accomplice 
cannot  corroborate  himself  in  any  such  way. 
The  other  evidence  tending  to  show  that  the 
witness  Chamberlain  was  an  accomplice,  the 
state  certainly  would  have  the  right  to  show 
facts  indicating  that  the  witness  Chamberlain 
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was  not  an  accomplice,  but  a  detective.  In 
other  words,  If  the  state  could  show  that  the 
witness  Chamberlain  was  acting  as  a  detec- 
tive, in  conjunction  with  the  officers,  and  only 
that,  he  would  not  be  an  accomplice;  and,  If 
the  evidence  was  Introduced  for  this  purpose, 
it  would  be  the  province  and  duty  of  the  court 
to  limit  the  same  to  that  specific  purpose. 
Stanford  v.  State,  34  Tex.  Cr.  R.  89,  29  S.  W. 
271;  McKenzie  v.  State  (Tex.  Cr.  App.)  32  S. 
W.  543;  Rlojas  v.  State  (Tex.  Cr.  App.)  86  S. 
W.  268;  Woods  v.  State,  Id.  96;  Doucette  v. 
State  (Tex.  Or.  App.)  45  S.  W.  800. 

Appellant  contends  that  the  court  erred  in 
permitting  the  witness  Chamberlain  to  testify 
that  Sheriff  Cabell  came  to  his  place,  and  took 
three  of  the  horses  away  that  defendant 
brought  to  his  place.  This  identical  question 
was  decided  by  this  court  in  Cannada  v.  State, 
29  Tex  App.  537,  16  S.  W.  341,  In  which  the 
court  laid  down  this  principle:  Evidence  that 
the  alleged  owner  of  the  stolen  property  point- 
ed out,  claimed,  and  took  possession  of  the 
same  when  the  defendant  was  not  present,  is 
hearsay,  res  inter  alios  acta,  and  Inadmissible 
to  establish  the  allegation  of  ownership.  It 
follows,  therefore,  that  it  would  not  be  per- 
missible to  prove  what  became  of  the  horses 
after  appellant's  arrest. 

Complaint  is  also  made  of  the  court  permit- 
ting Chamberlain  to  testify  that  one  Black 
came  and  Identified  the  horses  and  took  them 
away,  and  also  of  permitting  Whit  Webb,  for 
the  state,  to  testify  that  he  took  three  of  the 
horses  ont  on  the  range  near  Letot.  and  turn- 
ed them  loose.  Under  the  principle  annunciat- 
ed above,  we  do  not  think  It  was  proper  to 
admit  this  testimony. 

Appellant  also  contends  that  the  court  erred 
in  permitting  the  witness  Chamberlain  to  tes- 
tify that  Sheriff  Cabell  came  to  bim,  and  told 
him  to  trade  for  any  horse  that  defendant 
brought  to  him,  and  that  be  would  see  him 
right.  As  stated.  It  was  error  for  the  court  to 
admit  this  testimony,  unless  It  was  on  the 
issue  as  to  whether  or  not  the  witness  Cham- 
berlain was  an  accomplice. 

Appellant  complains  "that  the  court  erred  in 
permitting  the  witness  Chamberlain  to  testify 
that  defendant  came  and  waked  him  up,  and 
be  went  to  the  jail  and  waked  Rhodes  and 
Work,  two  deputy  sheriffs,  and  one  of  them 
'phoned  somebody,  and  they  went  to  the  sta- 
ble where  defendant  was  arrested.  Without 
reviewing  this  question  further  than  as  stated, 
we  think  there  was  no  error,  because  it  does 
not  appear  that  any  conversation  was  detailed 
by  the  witness  Chamberlain  with  the  deputy 
sheriffs,  nor  that  any  conversation  the  deputy 
sheriffs  had  with  the  witness  Chamberlain 
was  testified  to,  except  the  bare  notice.  We 
do  not  think  It  would  be  error  to  permit  the 
witness  to  testify  that  he  notified  the  officers, 
and  then  to  state  that  the  officers  were  pres- 
ent. 

We  do  not  think  the  court  erred  In  overrul- 
ing the  application  for  postponement  or  con- 
tinuance of  this  case.   No  diligence  was 


shown  as  to  the  witnesses,  and,  In  the  light  of 
the  record  before  us,  the  evidence  Is  not  prob- 
ably true.  Nor  do  we  think  the  court  erred  In 
falling  to  grant  a  new  trial  for  the  want  of 
the  testimony  of  W.  F.  M.  Hlnes,  on  the 
ground  that  he  was  a  newly-discovered  wit- 
ness, and  was  not  known  to  defendant  before 
the  trial  This  does  not  come  within  the 
rules  as  to  newly-discovered  evidence. 

Nor  do  we  think  the  court  erred  in  his 
charge  on  alibi,  but  we  believe  the  same  is  a 
proper  presentation  of  the  law  of  alibi.  Nor 
do  we  think  the  court  erred  in  charging  the 
law  of  principals.  We  do  not  think  the  court 
erred  in  failing  to  charge  on  recent  possession 
of  stolen  property,  nor  that  the  witness  Cham- 
berlain was  an  accomplice.  We  have  uni- 
formly held  that  it  was  proper  for  the  court 
to  submit  the  issue  of  accomplice  to  the  jury, 
for  their  consideration. 

We  have  reviewed  all  of  appellant's  assign- 
ments of  error,  and,  other  than  as  stated 
above,  we  find  no  error  in  the  ruling  and  ac- 
tion of  the  court.  For  the  errors  discussed 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


CARLTON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  3, 
1899.) 

Disorderly  House  —  Control  or  Premises  — 

Sufficiency  or  Evidence. 
In  a  prosecution  for  keeping  a  disorderly 
house,  it  appeared  that  accused  did  not  own 
the  house  or  furnfture,  but,  under  an  agree- 
ment with  the  owner,  occupied  two  rooms  rent 
free,  rented  the  remainder,  receiving  a  portion 
of  the  receipts  as  his  compensation,  had  full 
control  of  the  premises  and  the  prices  charged 
for  rent,  paid  the  running  expenses  from  the 
receipts,  but  that  the  owner  paid  for  repairs. 
'Held  sufficient  to  show  that  the  house  was 
conducted  by  accused. 

Appeal  from  McLennan  county  court;  J.  N. 
Gallagher,  Judge. 

John  Carlton  was  convicted  of  keeping  a 
disorderly  house,  and  appeals.  Affirmed. 

Saml.  H.  Clayton,  for  appellant.  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
keeping  a  disorderly  house.  Appellant's  con- 
tention is  that  the  evidence  does  not  show  he 
was  the  lessee  or  tenant  of  the  premises,  and 
hence  a  conviction  could  not  be  had.  Several 
charges  were  requested,  and  exceptions  re- 
served to  their  refusal.  We  believe  the  cri- 
terion given  the  jury  in  the  charge  In  regard 
to  the  issue  of  tenancy  was  correct,  and  It 
was  not  error  to  refuse  the  special  Instruc- 
tions. Defendant  took  the  witness  stand  in 
his  own  behalf,  and  testified  that  he  had 
leased  the  premises  In  question,  which  lease 
was  canceled  on  November  15,  1896.  That  he 
entered  Into  an  agreement  with  the  landlord, 
which  took  effect  at  once,  the  terms  of  which 
were  that  he  was  to  manage  and  control  the 
house  and  rent  the  rooms  to  lodgers.    He  was 
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to  hare  two  rooms  for  himself  and  family, 
and  tnere  was  no  length  of  time  stipulated  as 
to  his  occupancy.  These  rooms  were  rent 
free,  and  he  was  to  receive,  in  addition,  one- 
third  of  the  proceeds  derived  from  renting  the 
remaining  rooms,  after  deducting  expenses. 
He  was  required  to  live  in  the  house,  and  it 
was  shown  that  he  occupied  the  two  rooms 
reserved.  The  witness  Bagby  testified  that 
he  was  the  agent  of  one  Dunnica,  the  owner 
of  the  house,  and  represented  him  in  making 
the  contract.  By  the  terms  of  the  agreement, 
appellant  was  "to  run  and  manage  the 
house,"  and  rent  out  the  rooms  to  lodgers. 
He  was  not  to  pay  any  rent  for  the  two 
rooms  occupied  by  his  family.  There  was  no 
time  stipulated  as  to  how  long  he  should  oc- 
cupy the  place  or  have  charge  of  it  There 
was  nothing  said 'as  to  whether  he  could  oc- 
cupy other  rooms  for  himself  and  family,  but 
something  would  have  been  said  If  he  had  oc- 
cupied other  rooms  for  his  family.  He  was 
to  control  and  manage  the  whole  building. 
He  received  one-third  of  the  net  proceeds  for 
his  services,  and  was  to  receive  two-thirds 
for  Mr.  Dunnica.  He  agreed  to  account  to 
ISagby  every  week  for  the  proceeds  of  th<» 
house,  and  did  so.  The  furniture  in  the 
house,  except  that  used  by  defendant's  fam- 
ily, belonged  to  Dunnica.  Repairs  were  paid 
for  by  Dunnica,  and  the  expenses  of  the 
house,  such  as  laundry,  light,  and  Are  for  the 
rooms  rented  out  by  defendant,  were  paid  out 
of  the  gross  receipts  by  defendant.  Appel- 
lant was  not  directed  as  to  the  price  of  rent 
for  the  rooms,  but  some  advisory  suggestions 
were  made  to  him,  and  he  had  full  control  of 
that  matter.  If  defendant  had  not  agreed  to 
live  in  the  house,  be  would  not  have  been  al- 
lowed to  run  It  and  rent  the  rooms.  After 
this  arrangement  bad  been  In  operation  for 
awhile,  appellant  was  granted  the  further 
right  to  use  the  dining  room  and  servant's 
room,  and  he  did  so,  and  kept  boarders 
awhile.  This  was  his  business,  and  the  own- 
er had  no  Interest  in  the  board  money.  We 
are  of  opinion  this  was  a  rental  contract,  and 
that  appellant  was  occupying  the  house  as  the 
lessee  or  tenant  of  Dunnica.  See  Freiberg  v. 
Improvement  Co.,  63  Tex.  449.  The  phase 
of  the  law  applicable  to  this  state  of  case  was 
sufficiently  given  by  the  court,  and  there  was 
no  error  in  refusing  the  requested  instruc- 
tions. The  proof  is  overwhelming  that  the 
house  was  kept  as  one  of  prostitution.  We 
do  not  think  it  is  necessary  to  enter  into  a 
discussion  of  the  various  assignments.  The 
judgment  is  affirmed. 


SHAW  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  8, 
1899.) 

Criminal  Law  — Appeal  and  Ekeor  —  Rhvlbw — 
Statement  op  Facts. 
1.  In  the  absence  of  a  statement  of  facts, 
the  sufficiency  of  the  evidence  to  sustain  a  con- 
viction cannot  be  reviewed  on  appeal. 


2.  A  conviction  will  not  be  reversed  on  ap- 
peal on  the  ground  that  the  complaint  was  made 
prior  to  the  commission  of  the  offense,  in  the 
absence  of  a  statement  of  facts. 

Appeal  from  McLennan  county  court;  J.  N. 
Gallagher,  Judge. 

Mollie  Shaw  was  convicted  of  aggravated 
assault,  and  she  appeals.  Affirmed. 

Robt  A.  John,  Asst  Arty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  aggravated  assault,  and  her  punish- 
ment assessed  at  a  fine  of  $25. 

There  are  two  grounds  of  the  motion  for 
new  trial:  (1)  The  evidence  is  insufficient  to 
sustain  the  conviction;  and  (2)  the  testimony 
shows  the  complaint  was  made  about  10 
o'clock  in  the  morning,  and  the  assault  was 
actually  made  about  1  o'clock  in  the  afternoon 
of  the  same  day.  In  the  absence  of  a  state- 
ment of  facts,  we  are  not  able  to  revise  these 
matters.   The  judgment  is  affirmed. 


AIRHART  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  3, 

1899.) 

Homicide — Sblp-Dbpbnsb. 
The  fact  that  accused  sought  deceased,  in- 
tending to  assault  him,  does  not  prevent  ac- 
cused from  availing  himself  of  the  law  of  self- 
defense,  if,  before  deceased  was  assaulted,  and 
without  provocation  by  accused,  deceased  made 
an  assault,  and  was  killed  by  accused  while 
defending  himself. 

Appeal  from  district  court,  Kaufman  coun- 
ty; J.  E.  Dillard,  Judge. 

Nat  Airhart  was  convicted  of  manslaugh- 
ter, and  appeals.  Reversed. 

Gossett  &•  Young  and  Lee  R.  Stroud,  for 
appellant.  Robt.  A.  John,  Asst.  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  manslaughter,  and  his  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
a  term  of  two  years;  hence  this  appeal. 

In  the  view  we  rake  of  this  case,  it  is  only- 
necessary  to  notice  the  exceptions  to  the  charge 
of  the  court  on  self-defense,  in  connection  with 
a  charge  on  provoking  the  difficulty.  In  or- 
der to  a  proper  understanding  of  the  court's 
charge  on  this  subject,  we  will  state  substan- 
tially the  case  as  presented  by  the  testimony. 
The  testimony  shows  that  deceased  and  appel- 
lant both  lived  at  or  near  the  town  of  Kemp, 
In  Kaufman  county;  that,  a  few  days  before 
the  homicide,  deceased  had  used  some  abusive 
language  with  reference  to  defendant,  in  his 
absence.  It  is  shown  that  the  trouble  grew 
up  between  them  in  reference  to  an  election  of 
one  of  the  precinct  officers,  and  that  deceased 
told  several  parties  that  on  the  Saturday  be- 
fore the  homicide  he  met  defendant,  and  told 
him  that  he  was  a  "son  of  a  bitch,"  or  a 
"damn  son  of  a  bitch,"  and  that  "he  took  it 
like  a  man."   Defendant  was  informed  of  tills 
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on  the  same  day,  or  a  day  or  two  afterwords. 
On  the  succeeding  Wednesday,  appellant,  some 
time  in  the  evening,  approached  deceased,  who 
was  sitting  or  standing  near  his  brother,  Joe 
Keith,  and  another  party,  stating  that  he 
warned  to  see  him.   Deceased  made  no  reply 
to  this,  and  appellant  repeated  his  .request 
Deceased  went  out  to  where  he  was,  when 
appellant  asked  him  if  he  used  the  language 
about  him  that  he  had  heard.    Deceased  said 
that  he  had,  and  that  he  would  say  to  his 
race  what  he  had  said  to  his  back.   So  far, 
we  do  not  believe  there  Is  any  controversy 
between  the  state's  witnesses  and  the  defend- 
ant's witnesses.    Some  of  the  state's  witness- 
es testified  that  at  this  juncture  deceased  ad- 
vanced a  step  or  two  towards  appellant,  and 
appellant  stepped  hack,  and  immediately  drew 
his  pistol  and  fired  at  deceased.  Deceased 
was  in  the  act  of  turning  from  defendant  at 
the  first  shot,  and  turned  and  retreated,  and 
defendant  fired  on  him  three  times  after  he 
retreated.   Further  than  merely  advancing  on 
appellant,  the  state's  witnesses  indicate  no 
hostiie  demonstration  on  the  part  of  deceased. 
Some  of  them  state  that  he  had  his  left  hand 
twirling  his  mustache,  while  his  right  was 
hanging  by  his  side.   Some  of  the  defendant's 
witnesses,  however,  state  that  he  had  his  right 
hand  in  the  neighborhood  of  his  right  pants 
pocket   None  of  them,  however,  except  the 
defendant  himself,  suggest  that  he  ran  his 
hand  in  his  pocket.    Defendant  himself  testi- 
fied that  when  deceased  advanced  on  him  he 
put  bis  hand  In  his  pocket.   We  quote  from 
the  defendant's  testimony  on  this  point  as 
follows:  After  appellant  had  called  deceased 
out  in  the  street,  he  said:   "  'Ira,  what  about 
this  talk  you  have  been  making  about  me  7 
And  be  said.  'What  about  it?'    And  I  said, 
That  talk  that  you  made  to  Bill  Grubbs.  He 
said  you  told  him  you  cussed  me  out  and 
called  me  a  God  damn  son  of  a  bitch  right  up 
to  my  teeth,  and  I  took  it  like  a  man.'  And 
Keith  said,  'God  damn  you!   you  are  one.' 
And  when  he  said  it  be  stepped  towards  me 
just  one  step,  and  I  stepped  back  just  one 
step,  and  he  said,  'I  called  you  that,  and.  God 
damn  you!  you  are  one.'  And  he  started  to- 
wards me,  and  I  stepped  back  and  told  him 
to  stand  back  two  or  three  times,  and  he  kept 
advancing  on  me.   When  we  first  went  out  In 
the  street  he  had  his  left  side  just  a  little  bit 
to  me,  and  had  his  right  hand  on  his  right 
pants  pocket,  and  was  trying  to  work  some- 
thing out  of  his  pocket  with  his  fingers;  and 
when  he  called  me  a  damn  son  of  a  bitch  he 
run  that  hand  right  square  in  his  pocket  and 
I  drew  my  pistol  and  fired  as  fast  as  I  could 
shoot"   Appellant  also  stated  that  Frank  Mc- 
Kinney  had  told  him  on  the  preceding  Sunday 
that  deceased  said  he  was  a  son  of  a  bitch, 
and  that  he  was  going  to  kill  him  "before  next 
Saturday."   Appellant  also  testified  that  he 
went  to  see  deceased  in  order  to  get  him  to 
explain  himself  and  to  take  back  what  be 
said,  if  he  said  It;  that  he  Intended  to  make 
him  take  it  back,  and,  if  he  would  not  take 


it  back,  he  intended  to  have  a  fist  and  skull 
fight  with  him.  We  have  thus  stated  suffi- 
cient of  the  testimony  to  show  the  nature  of 
the  homicide,  and  the  element  of  self-defense 
in  the  case.  As  stated,  the  court  gave  a 
charge  on  self-defense,  but  in  connection  with 
that  charge,  gave  a  charge  on  provoking  a 
difficulty,  and  also,  in  the  same  connection,  In- 
structed the  jury  on  the  right  of  appellant  to 
go  and  see  deceased  on  a  peaceful  mission 
with  reference  to  the  remarks  he  had  heard 
deceased  had  made  in  regard  to  him.  This 
was  in  accordance  with  the  doctrine  announ- 
ced' in  Shannon  v.  State,  35  Tex.  Cr.  R.  2,  28 
S.  W.  087. 

It  is  insisted,  however,  by  appellant,  that 
the  court  committed  material  error  to  his  prej- 
udice in  the  charges  referred  to.  We  will  not 
quote  the  charges  in  extenso,  but  merely 
enough  thereof  to  indicate  the  vice  complained 
of.  The  court  announced  as  a  legal  proposi- 
tion that,  if  one  seeks  a  meeting  with  another 
for  the  purpose  of  provoking  or  bringing  about 
a  difficulty  for  the  purpose  of  killing  such  per- 
son, then  such  party  seeking  the  difficulty,  If 
the  encounter  ensues,  is  not  allowed  to  avail 
himself  of  the  law  of  self-defense,  although 
In  the  difficulty  he  may  have  acted  upon  the 
defensive,  and  then  Instructed  the  jury,  in  sub- 
stance, that  if  they  believed,  etc.,  that  Nat 
Alrhart  sought  the  meeting  with  Ira  Keith 
with  the  intent  of  provoking  or  bringing  about 
a  difficulty  for  the  purpose  of  killing  deceased 
or  doing  him  some  serious  bodily  Injury,  then 
the  law  will  not  permit  him  to  avail  himself 
of  the  law  of  self-defense,  although  he  may 
have  been  compelled  to  act  on  the  defensive 
during  the  progress  of  the  difficulty.  Now, 
It  will  be  seen  that  the  court,  In  this  charge, 
makes  the  guilt  of  the  defendant  depend  on  the 
act  of  seeking  the  difficulty  by  appellant  for 
the  purpose  of  slaying  deceased,  and  his  guilt 
or  innocence  is  not  at  all  made  to  depend 
upon  what  he  may  have  done  when  he  found 
or  met  deceased,  whereas,  In  our  view  of  the 
law,  the  whole  question  of  his  guilt  or  inno- 
cence depends  on  his  acts  then  done.  Of 
course,  we  would  look  to  his  preceding  con- 
duct to  characterize  or  lend  significance  to 
his  conduct  at  the. time  -of  the  meeting.  And 
in  the  succeeding  charge  the  same  vice  is  man- 
ifest. This  charge  is  predicated  on  the  Idea 
of  appellant  seeking  the  deceased  In  order  to 
engage  in  a  fist  fight  or  affray  with  him,  and 
proceeds  on  the  idea  that  if  such  was  his  pur- 
pose, and  the  difficulty  ensued  between  him 
and  deceased  after  they  met,  he  could  not  set 
up  self-defense,  but  would  be  guilty  of  man- 
slaughter. Now,  no  matter  what  his  purpose 
was  In  seeking  deceased,  if,  when  he  met  him, 
he  did  nothing  to  provoke  a  difficulty,  and  de- 
ceased assaulted  him,  under  our  view  of  the 
law  his  right  of  self-defense  would  be  perfect. 
Both  of  said  charges  were  upon  a  critical 
phase  of  the  case;  that  is,  if  appellant  was 
entitled  to  a  charge  on  self-defense  at  all,  he 
was  entitled  to  a  fair  charge  (and  we  cannot 
say  that  be  was  not  in  view  of  his  own  tea- 
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tlmony),  presenting  this  view  of  the  case  ac- 
cording to  the  rules  of  law.  Where  the  doc- 
trine of  provocation  Is  to  be  given  In  any  case, 
we  hare  heretofore  held  that  the  court  should 
be  able  to  lay  his  hand  on  the  testimony  which 
authorized  such  a  charge.  We  believe  there 
was  such  testimony  here,  for  the  appellant 
not  only  sought  the  meeting,  but  his  language 
and  conduct  after  he  found  deceased  Indicated 
that  be  had  sought  that  meeting  for  the  pur- 
pose, and  by  his  own  testimony  he  concedes 
that  he  Intended  to  make  deceased  take  back 
the  remark,  or  have  a  fist  and  skull  fight  with 
him.  He  was  not  to  be  tried  for  merely  seek- 
ing out  the  deceased,  but  for  his  acts  after  he 
had  found  him.  The  Judge's  charge  should 
have  presented  this  Issue  squarely  to  the  jury, 
and  not  have  authorized  them  to  convict  him 
for  merely  seeking  deceased,  regardless  of 
whether  be  did  any  act  after  he  found  him 
calculated  to  provoke  a  difficulty.  As  said  by 
this  court  In  Cartwright  v.  State,  14  Tex.  App. 
502:  "In  order  to  provoke  a  difficulty,  the 
defendant  must  also  willingly  and  knowingly 
use  some  language  or  do  acts  reasonably  cal- 
culated to  lead  to  an  affray  or  deadly  conflict; 
and,  unless  the  acts  are  clearly  calculated  or 
Intended  to  have  such  effect,  the  right  of  self- 
defense  is  not  compromitted,  even  though  the 
party  armed  himself,  and  went  there  for  the 
purpose  of  a  difficulty."  And  see  Morgan  v. 
State,  34  Tex.  Cr.  R.  222,  29  S.  W.  1092:  Win- 
ters ▼.  State  (Tex.  Cr.  App.)  40  S.  W.  304. 
It  is  not  necessary  to  discuss  other  assign- 
ments, but,  on  account  of  the  errors  above 
pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded. 


FLOWERS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  8, 

1899.) 

Criminal  Law  —  Review  —  Continuance  —  Nbw 
Trial — Denial. 

1.  Refusal  to  grant  a  new  trial  for  error  in 
denying  a  continuance  of  a  criminal  case  can- 
not be  reviewed  where  the  testimony  produced 
on  the  trial  is  not  in  the  record,  and  no  bill 
of  exceptions  was  reserved. 

2.  The  sufficiency  of  the  evidence  to  support 
a  conviction  cannot  be  reviewed  where  the  rec- 
ord does  not  contain  the  evidence. 

Appeal  from  district  court,  Caldwell  coun- 
ty; H.  Teichmueller,  Judge. 

Berry  Flowers  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

Robt  A.  John,  Asst.  Arty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  bis  punishment  assessed 
at  confinement  in  the  penitentiary  for  three 
years. 

The  first  ground  of  the  motion  for  new 
trial  urges  error  on  the  part  of  the  court 
in  refusing  to  continue  the  case  upon  appel- 
lant's application.    There  are  two  reasons 


why  this  ruling  of  the  court  cannot  be  re- 
vised: (1)  The  testimony  adduced  on  tbe 
trial  is  not  before  us;  and  (2)  a  bill  of  excep- 
tions was  not  reserved.  The  second  ground, 
of  the  motion  for  new  trial  is  predicated  upon 
the  alleged  insufficiency  of  the  evidence  to 
support  the  conviction.  The  evidence  is  not 
before  us.   The  judgment  is  affirmed. 


COLLINS  v.  STATE. 

(Court  Of  Criminal  Appeals  of  Texas.    May  3, 

1899.) 

Criminal  Law — Evidence — Admissibility — Bbib- 
ert  —  Testimony  or  Accomplice  — 
Weight — Failure  to  Charge. 

1.  Where  certain  letters  written  by  defend- 
ant related  to  the  offense  of  which  he  was 
charged,  it  was  not  error  to  admit  them  in 
evidence,  though  their  date  was  subsequent 
to  the  commission  of  the  offense. 

2.  Where  a  prosecution  for  bribery  could  not 
have  been  maintained  but  for  the  testimony  of 
the  person  paying  the  bribe  and  another,  claim- 
ed by  defendant  to  have  been  accomplices,-  fail- 
ure of  the  court  to  charge  on  the  law  of  accom- 
plice testimony  was  error. 

Appeal  from  district  court,  Falls  county; 
Sam  R.  Scott,  Judge. 

W.  M.  Collins  was  convicted  of  receiving  a 
bribe,  and  he  appeals.  Reversed. 

J.  J.  Swann  and  Rice  &  Bartlett,  for  appel- 
lant. F.  M.  Boyles  and  Robt  A.  John,  Asst. 
Arty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  receiving  a  bribe,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary 
for  a  term  of  two  years;  hence  this  appeal. 

Appellant  made  a  motion  for  continuance, 
which  was  overruled;  but,  in  view  of  the  dis- 
position of  the  case  on  another  question,  we 
deem  it  unnecessary  to  review  the  action  of 
the  court  In  overruling  the  motion  for  contin- 
uance. 

By  his  second  bill  of  exceptions,  appellant 
objected  to  the  Introduction  of  three  certain 
letters  shown  to  have  been  written  by  appel- 
lant. These  all  bear  date  subsequent  to  the 
alleged  offense,  but  they  appear  to  have  a 
bearing  on  the  case,  and  we  do  not  believe  the 
court  erred  In  their  admission. 

In  the  motion  for  new  trial,  appellant  ex- 
cepts to  the  action  of  the  court  in  failing  to 
charge  on  the  law  of  accomplice  testimony; 
claiming  that  S.  R.  Watson  and  M.  C.  Harris 
were  accomplices  In  the  offense  of  bribery,  If 
any  was  committed.  We  have  examined  the 
record  carefully  in  this  regard,  and  In  our 
opinion  the  contention  of  appellant  Is  correct. 
Watson  and  Harris  were  the  main  state's  wit- 
nesses, and  without  their  testimony  the  state 
could  not  maintain  this  prosecution.  Certain- 
ly, if  appellant,  CollInB,  Is  guilty  of  having  re- 
ceived a  bribe,  Watson  was  guilty  of  paying 
him  the  bribe,  and  consequently  was  an  ac- 
complice. The  court  should  have  given  a 
charge  presenting  the  law  in  regard  to  occoni- 
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pliee  testimony  with  reference  to  said  two  wit- 
nesses. For  the  error  ol  the  court  in  falling 
to  give  such  a  charge,  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 


HARPER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Mar  3, 
1899.) 

Gaming  is  Public  Place  —  Evidence  —  Bxmi- 

CIBNCT. 

Evidence  that  defendant  engaged  in  a 
game  of  cards  on  the  outside,  near  a  private 
residence,  in  which  there  wag  a  dancing  party, 
and  near  which,  at  a  different  point,  there 
was  also  another  game  in  progress,  and  at  or 
near  which  there  was  one  other  game  played 
subsequently,  it  not  appearing  that  'such  resi- 
dence was  a  place  for  retailing  intoxicating  liq- 
uor, is  insufficient  to  convict  under  an  indict- 
ment for  playing  cards  at  a  public  place,  where 
people  assembled  for  amusement  and  to  dance, 
or  where  people  commonly  resorted  for  gaming. 

Appeal  from  Karnes  county  court;  F.  Theo. 
Barnes,  Judge. 

Robert  Harper  was  convicted  of  playing 
cards  at  a  public  place,  and  he  appeals.  Re- 
versed. "  . 

Robt.  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
by  Indictment  with  playing  cards  at  a  public 
place,  to  wit,  at  a  place  where  people  were 
assembled  for  amusement  and  to  engage  in 
a  dance,  and,  in  the  second  count,  with  play- 
ing at  a  game  with  cards  at  a  place  where 
people  commonly  resorted  for  the  purpose  of 
gaming.  There  are  several  matters  suggest- 
ed for  revision,  but,  under  the  view  we  take 
of  the  case,  it  is  only  necessary  to  consider 
the  question  of  the  sufficiency  of  the  evidence 
to  support  the  conviction.  We  think  it  is  not 
sufficient  The  card  playing  occurred  just  out- 
side and  near  one  corner  or  side  of  a  private 
residence.  There  was  also  another  game  at 
the  same  time,  in  which  appellant  was  not 
engaged,  at  a  different  point  near  said  resi- 
dence. There  seems  to  have  been  a  dancing 
party  in  the  residence  at  the  time.  The  tes- 
timony indicates  that  subsequently  there  was 
another  game  of  cards  played  at  or  near  this 
residence.  This  evidence  does  not  support 
the  allegations  of  either  count  If  the  card 
playing  could  be  construed  to  be  at  or  In  the 
private  residence,  then  it  would  not  be  a  vio- 
lation of  the  law,  unless  such  residence  was 
a  place  for  retailing  intoxicating  liquors.  If 
the  state  relied  upon  the  second  count— that 
it  was  a  public  place  by  reason  of  people  re- 
sorting there  for  the  purpose  of  gaming— then 
the  evidence  fails  to  show  but  the  two  games 
played  there  at  different  points  on  the  occa- 
sion in  question,  and  none  before.  So,  in 
either  event,  the  state  has  failed  to  prove  a 
case.  We  are  also  inclined  to  think  the  in- 
dictment is  vicious.  The  judgment  Is  revers- 
ed, and  the  cause  remanded. 


HAMILTON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  3, 
1899.) 

Criminal  Law  —  Appeal  —  Change  or  Vbnue  — 
Bill  or  Exceptions  —  Judges — Witnesses 
— Fobmbr  Conviction — Evidence. 

1.  Where  the  order  -  changing  the  venue  is 
not  In  the  record,  and  the  statement  of  facts 
on  which  the  court'  may  have  acted  is  not  em- 
bodied in  the  bill  of  exceptions,  as  required  by 
Code  Cr.  Proc.  art.  621,  so  that  it  is  possible 
the  court  may  have  granted  the  change,  of  its 
own  motion,  as  authorized  by  article  613,  it  can- 
not be  said  that  granting  the  change,  where 
the  state  had  made  a  motion  therefor,  was  er- 
ror. 

2.  The  fact  that  a  trial  cannot  be  had  at  the 
current  term  of  court  to  which  the  venue  is 
sought  to  be  changed  is  no  reason  for  a  refusal 
to  change  the  venue. 

3.  The  bill  of  exceptions  should  be  so  full  as 
to  show  all  the  proceedings  involved  in  the 
motion  for  a  change  of  venue,  where  the  grant- 
ing of  such  change  is  alleged  as  error. 

4.  The  hearing  and  granting  of  a  change  of 
venue  on  the  same  day,  but  after  the  granting 
of  a  motion  for  a  continuance,  is  equivalent  to 
a.  setting  aside  of  the  continuance. 

5.  A  party  cannot  object  that  a  de  facto  judge- 
tried  the  cause  in  the  lower  court 

6.  A  witness  introduced  to  impeach  the  pros- 
ecutrix by  showing  her  testimony  on  a  former 
trial  cannot  be  cross-examined  by  asking  hinv 
if  he  believed  the  testimony  of  prosecutrix  on- 
the  former  trial. 

7.  Especially  was  the  error  prejudicial  where 
the  witness  had  been  a  juror  in  the  first  trialr 
and  he  answered  in  the  affirmative,  and  the 
state's  attorney  then  asked,  "Notwithstanding 
what  you  say  D.  [prosecutrix]  testified  to  om 
the  former  trial,  the  jury  convicted  defendant  V" 

8.  Code  Cr.  Proc.  art.  823,  providing  that  a 
former  conviction  of  the  offense  shall  not  be- 
alluded  to  in  argument  on  the  new  trial,  ap- 
plies also  to  proceedings  at  the  trial.  . 

Appeal  from  district  court  Jackson  coun- 
ty; Wells  Thompson,  Judge. 

John  Hamilton  was  convicted  of  rape,  and 
he  appeals.  Reversed. 

Fly  &  Hill,  for  appellant  Robt.  A.  John,. 
Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  rape,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term  of 
26  years;  hence  this  appeal. 

The  record  is  in  a  remarkable  condition. 
We  have  a  bill  of  exceptions  regarding  the 
change  of  venue  from  Victoria  to  Jackson 
county.  The  indictment  shows  that  It  was- 
presented  in  Victoria  county.  The  record 
shows  that  it  was  tried  In  Jackson  county. 
But  we  have  none  of  the  proceedings  and  no 
order  of  the  court  making  the  change  of 
venue.  No  point  however,  Is  made  on  this 
phase  of  the  case. 

A  bill  of  exceptions  shows  that  on  the  25th 
of  May,  1898,  the  cause  was  called  for  trial 
In  Victoria  county  and  continued.  The  or- 
der for  said  continuance  was  entered  in  the 
forenoon  of  said  day.  In  the  afternoon  of 
the  same  day  a  written  motion  was  made  by 
the  state  to  change  the  venue  for  the  rea- 
son that  the  case  had  been  twice  tried  in-. 
Victoria  county,  and  there  would  be  difficulty 
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In  obtaining  a  jury,  and  for  the  further  rea- 
son that  the  continuance  this  day  granted 
would  necessitate  a  further  delay  of  the  trial 
until  the  next  fall  term:  Appellant  object- 
ed to  this  action  of  the  court  because  It  was 
then  too  late  to  obtain  a  trial  at  a  term  of 
the  district  court  In  Jackson  county,  which 
was  then  In  session,  that  the  attendance  of 
the  witnesses  could  not  be-  procured  in  time 
to  try  said  case,  and  for  the  further  reason 
that  the  court  had  no  occasion  to  change  the 
venue,  because  there  was  a  large  number  of 
jurors  in  Victoria  county  who  knew  nothing 
of  the  case,  and  offered  to  prove  same  by 
the  sheriff  and  assessor  of  Victoria  county. 
The  court,  however,  overruled  the  objections, 
and  ordered  the  venue  changed  to  Jackson 
county.  This  bill  is  signed  by  Judge  James 
C.  Wilson,  of  the  Twenty-Fourth  Judicial  dis- 
trict, which  includes  Victoria  icounry.  As  far 
as  this  bill  Is  concerned,  we  see  no  error  In 
the  action  of  the  court  As  stated,  we  have 
not  the  order  of  the  court  changing  the 
venue,  nor  have  we  the  statement  of  facts 
on  which  the  court  may  have  acted,  embodied 
in  the  bill  of  exceptions.  This  is  required  by 
article  621,  Code  Cr.  Proc.  As  far  as  we  are 
advised,  the  court  may  have  made  the  change 
of  venue  of  his  own  motion,  ignoring  or 
treating  as  merely  persuasive  the  motion  for 
that  purpose  made  by  the  district  attorney. 
Article  613,  Code  Cr.  Prpc.,  authorizes  the 
court  to  make  such  change  of  his  own  mo- 
tion whenever  he  shall  be  satisfied  that  a 
trial  alike  fair  and  impartial  to  the  accused 
and  to  the  state  cannot,  from  any  cause,  be 
had  In  the  county  in  which  the  case  is  pend- 
ing. The  fact,  as  stated  in  said  bill,  that 
a  trial  could  not  be  had  at  the  then  term  of 
the  district  court  of  Jackson  county,  fur- 
nished no  reason  for  a  refusal  to  change  the 
venue.  It  appears,  however,  that  the  trial 
was  had  at  that  term  of  the  court,  and  no 
application  for  continuance  was  made. 

By  a  succeeding  bill,  appellant  complains 
that  the  court  erred  in  making  the  change  of 
venue,  because  the  case  had  been  continued 
on  the  same  day  prior  to  the  order  changing 
the  venue,  and  said  order  of  continuance  had 
not  been  set  aside.  This  bill  is  also  signed 
by  James  C.  Wilson,  judge  of  the  Twenty- 
Fourth  district  court  It  would  appear  to  be 
a  correct  practice  to  take  a  bill  of  exceptions 
at  the  court  where  the  order  for  the  change 
was  granted.  Krebs  v.  State,  8  Tex.  App.  1. 
But  the  bill  should  be  so  full  as  to  show  all 
the  proceedings  involved  in  the  motion  for 
change  of  venue.  Here  we  have  neither  the 
order  for  change  of  venue,  nor  any  of  the 
prior  orders  of  the  district  court  of  Victoria 
county.  Of  course,  the  court  should,  In  regu- 
larity, have  set  aside  the  order  continuing 
the  case  before  he  took  up  and  ordered  the 
change  of  venue.  This  was  not  done,  so  far 
as  the  record  discloses.  We  are  not,  how- 
ever, prepared  to  say  but  that  the  effect  of 
the  subsequent  order  changing  the  venue  was 
to  set  aside  the  order  for  continuance,  which 


had  previously  been  made  on  the  morning 
of  the  same  day.  Article  617,  Code  Cr.  Proc., 
provides:  "The  application  for  change  of 
venue  may  be  heard  and  determined  before 
either  party  has  announced  ready  for  trial; 
but  In  all  cases  before  the  change  of  venue 
Is  ordered  all  motions  to  set  aside  the  indict- 
ment and  all  special  pleas  and  exceptions 
which  are  to  be  determined  by  the  judge,  and 
which  have  been  filed,  shall  be  disposed  of 
by  the  court,  and  if  overruled  the  plea  of  not 
guilty  entered."  This  article  apprehends  that 
the  court  may  take  action  on  the  change  of 
venue  before  either  party  has  announced 
ready  for  trial,  or  it  may  take  action  after 
all  preliminary  motions  have  been  overruled 
and  the  plea  «f  not  guilty  entered.  But  it 
does  not  apprehend  that  the  court  should  take 
up  a  motion  for  change  of  venue  after  the 
cause  has  been  continued.  A  continuance  of 
the  case  is  a  final  disposition  of  the  same  for 
the  term.  The  court  has  control  of  its  orders 
during  the  term,  and  Is  authorized  to  set 
aside  the  continuance  of  a  case  previously 
made,  and  to  try  the  case  or  make  some 
other  disposition  thereof;  and  the  action  of 
the  court  In  this  regard  was  tantamount  to 
setting  aside  the  continuance  previously 
granted  for  the  purpose  of  acting  on  the  mo- 
tion for  a  change  of  venue. 

Appellant  excepted  to  the  Honorable  Wells 
Thompson  trying  said  cause  on  the  ground 
"that  T.  S.  Reese,  who  had  formerly  been  the 
judge  of  the  district  court  for  Jackson  county, 
bad  resigned  the  office  of  district  judge,  and 
that  prior  to  the  last  general  election,  which 
occurred  on  the  8th  of  November,  1888,  the 
Honorable  Wells  Thompson  had  been  appoint- 
ed by  the  governor  to  fill  the  unexpired  term 
of  Judge  Reese,  as  the  term  of  Judge  Reese 
expired  on  the  8th  of  November,  1898,  when 
the  general  election  was  held,  and  there  was 
no  election  for  district  judge  at  said  election, 
and  no  appointment  had  been  made  since  said 
last  general  election  to  fill  the  vacancy."  To 
support  the  contention  of  appellant,  we  are 
referred  to  Royston  v.  Griffin,  42  Tex.  566. 
In  that  case  the  office  was  directly  Involved, 
and  the  court  merely  held  that  Griffin  held 
an  unexpired  part  of  a  four-years  term,  ter- 
minating on  the  17th  of  August,  1874.  and 
that  consequently  the  appointment  of  Royston 
on  the  10th  of  September,  1874,  was  proper. 
Also,  m  the  case  of  State  v.  Cocke,  54  Tex. 
482,  the  question  of  the  office  was  directly  In- 
volved between  two  contestants,  and  this  has 
no  particular  bearing  on  the  question  here 
presented.  Here  the  question  is  presented 
collaterally,  and,  although  Judge  Thompsop 
may  not  have  held  the  office  de  jure,  yet  it 
be  was  a  de  facto  judge  of  that  district  this 
would  be  sufficient.  We  would  not  be  under- 
stood, however,  as  holding  that  he  was  not  a 
de  jure  officer.  Section  28  of  article  5  of  our 
constitution  provides  "that  vacancies  in  the 
office  of  district  judge  shall  be  filled  by  the 
governor  until  the  next  succeeding  general 
election."   Section  17  of  article  16  provides 
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that  "all  officers  wlthtn  this  state,  shall  con- 
tinue to  perform  the  duties  of  their  office  un- 
til their  successors  shall  be  duly  qualified." 
Oar  statutes  on  this  subject  are  as  follows: 
Article  HW5,  Rev.  St,  provides,  "The  Judge  of 
rhe  district  court  shall  hold  his  office  for  the 
term  of  four  years,  and  until  his  successor 
shall  have  duly  qualified."  This  article  of  our 
Civil  Statutes  construes  section  28  of  article  5 
of  the  constitution  In  accordance  with  the  last- 
cited  provision  of  the  constitution,  so  far  as 
the  tenure  of  elective  Judges  is  concerned,  and 
it  would  seem  to  follow  that  the  same  rule 
would  apply  to  appointive  Judges.  Certainly 
an  appointive  Judge  Is  an  officer  within  this 
state,  and.  without  any  enabling  statute,  sec- 
tion 17  of  article  16  would  embrace  such  an 
officer,  and  authorize  him  to  hold  until  his 
successor  should  be  duly  qualified.  On  this 
subject  we  quote  from  19  Am.  &  Eng.  Bnc. 
Law,  432,  the  general  rule  on  this  subject,  as 
follows:  "Under  provisions  permitting  an  of- 
ficer to  hold  his  office  for  the  prescribed  term 
and  until  bis  successor  shall  have  been  elected 
and  qualified  therefor,  a  failure  to  fill  the 
position  at  the  expiration  of  the  term,  does 
not  create  a  vacancy  which  can  be  filled  by 
appointment;  and  the  failure,  through  death 
or  otherwise,  of  a  duly  elected  or  appointed 
officer  to  qualify,  does  not  create  a  vacancy,— 
the  old  incumbent  holding  not  merely  as  a  de 
facto  officer  but  as  an  officer  de  Jure  until  the 
power  upon  which  the  duty  of  election  or  ap- 
pointment is  devolved  can  regularly  act  and 
the  successor  is  duly  elected  and  appointed 
and  qualified."  We  are  not  informed  when 
the  office  of  district  Judge  of  that  district  be- 
came vacant.  It  may  have  been  so  near  to 
the  date  of  the  election  as  not  to  permit  of 
the  election  of  bis  successor.  At  any  rate,  it 
is  not  contended  that  the  original  appointment 
of  Judge  Thompson  was  void,  but  that  it  be- 
came and  was  void  on  the  18th  of  November, 
1898.— 10  days  after  the  general  election,— be- 
cause no  one  bad  been  elected  to  fill  the  office 
at  that  time,  and  because  Judge  Thompson 
had  not  been  reappointed  after  Bald  general 
flection.  Certainly,  if  some  other  person  had 
been  elected  district  Judge  at  said  general 
election,  be  could  not  have  qualified  until  40 
days  after  said  election;  and  .the  holding  over 
by  Judge  Thompson,  the  appointee,  would  In 
that  event  have  been  unquestionably  legal. 
Now,  would  the  fact  that  no  one  was  elected 
at  said  general  election  to  fill  the  office  vacate 
the  office  of  the  appointee?  We  think  not. 
On  the  contrary,  the  appointee  would  hold  the 
place  until  his  successor  was  duly  qualified. 
If  his  successor  had  been  elected,  he  could  not 
qualify  until  on  the  fortieth  day  after  the 
Flection,  when  the  secretary  of  state  is  au- 
thorized to  open  and  count  the  returns  of  the 
election;  and,  in  accordance  with  said  count, 
the  governor  is  authorized  to  make  out  and 
deliver  certificates  of  election,  etc.,  and  after- 
wards commissions  are  authorized  to  issue. 
See  articles  1768, 1750.  Bev.  St  And  it  would 
teem  to  us  that  there  could  be  no  question  as 


to  the  tenure  of  an  appointee  until  such  time 
as  his  legally  elected  successor  could  qualify. 

It  appears  in  bill  of  exceptions  reserved  dur- 
ing the  trial  of  the  case  that  one  A.  Bursa  was 
introduced  on  behalf  of  defendant  to  Impeach 
the  prosecuting  witness,  Dollle  Daniels,  as  to 
what  she  may  have  testified  on  a  former  trial 
of  the  case.  On  cross-examination  the  attor- 
ney for  the  state  asked  the  witness  If  he  be- 
lieved what  the  prosecutrix,  Dollle  Daniels, 
said  when  she  testified  on  the  former  trial. 
This  was  objected  to  on  the  ground  that  It  was 
immaterial  and  improper  to  prove  by  said  wit- 
ness what  he  believed  as  to  her  testimony. 
The  objection  was  overruled,  and  the  witness 
testified  that  he  believed  the  evidence  of  the 
said  Dollle  Daniels  to  be  true.  In  this  same 
connection,  the  next  bill  of  exceptions  shows 
that  J.  Vandenburg,  the  private  prosecutor,  in 
cross-examining  this  witness,  asked  him  the 
question:  "Notwithstanding  what  yon  say 
she  [Dollle  Daniels]  testified  to  on  the  former 
trial,  the  Jury  convicted  defendant?"  This  re- 
mark was  excepted  to  by  defendant  on  the 
ground  that  the  question  as  to  whether  the 
Jury  had  convicted  defendant  on  the  former 
trial  was  Improper,  Immaterial,  and  calculated 
to  prejudice  the  rights  of  defendant  In  our 
opinion,  both  exceptions  are  well  taken. 
While  it  is  competent  to  impeach  a  witness  by 
showing  conflicting  statements  made  at  a  for- 
mer trial  to  those  made  at  a  subsequent  trial, 
or  conflicting  statements  made  at  the  same 
trial,  yet  we  know  of  no  rule  that  would  au- 
thorize such  witness  so  impeached  to  be  bol- 
stered up  by  showing  that  the  Impeaching 
witness  believed  one  or  the  other  statement. 
And  the  fact  that  this  witness,  Bursa,  was  a 
Juror,  rendered  his  statement  that  notwith- 
standing the  conflicting  statements  of  the  pros- 
ecutrix, he  believed  her  testimony  against  de- 
fendant more  prejudicial  to  him.  And  when 
to  this  was  added  the  suggestion  of  the  pri- 
vate prosecutor  that,  notwithstanding  such 
conflicting  statements  of  the  prosecutrix,  the 
Jury  convicted  defendant  it  was  calculated 
not  only  to  Introduce  before  the  Jury  the  wit- 
ness' own  belief  In  the  integrity  of  said  pros- 
ecuting witness,  but  the  belief  of  the  entire 
Jury,  and  the  effect  was  unquestionably  to 
strongly  re-enforce  her  before  the  Jury  then 
trying  the  case.  Article  823,  Code  Cr.  Proc., 
provides:  "The  effect  of  a  new  trial  Is  to 
place  the  canse  In  the  same  position  In  which 
It  was  before  any  trial  had  taken  place.  The 
former  conviction  shall  be  regarded  as  no  pre- 
sumption of  guilt  nor  shall  it  be  alluded  to 
in  the  argument"  If  the  private  prosecutor 
cannot  allude  to  the  former  conviction  in  his 
argument,  by  the  same  reasoning  he  should 
not  be  permitted  to  allude  to  it  during  the 
progress  of  the  trial.  Here  he  not  only  al- 
luded to  it  but  alluded  to  it  in  the  adducing 
of  testimony  in  a  manner  calculated  to  give 
weight  to  that  testimony,— that  Is,  he  was 
permitted  to  prove  by  a  Juror  who  tried  ap- 
pellant at  a  former  trial  that  not  only  he,  but 
the  entire  Jury,  believed  the  prosecutrix's  tea- 
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tiniony  on  that  trial;  and  such  Illegal  testi- 
mony could  have  no  other  result  than  to  prove 
hurtful  to  appellant,  and  It  evidently  was 
brought  out  for  that  purpose.  The  Jury  con- 
victed appellant,  and  gave  him  25  years. 
They  may  or  may  not  have  convicted  him 
without  this  illegal  testimony,  or  they  may, 
without  this  testimony,  have  given  him  a  less 
term  of  years  In  the  penitentiary.  We  cannot 
tell.  We  only  know  that  the  evidence  and 
the  remark  of  the  private  prosecutor  were 
improper  and  illegal,  and  were  of  a  character 
calculated  to  prejudice  appellant.  Washing- 
ton v.  State,  23  App.  330,  5  S.  W.  119.  The 
judgment  is  accordingly  reversed,  and  the 
cause  remanded. 


WILLIAMS  v.  STATE.    (No.  1,656.) 

(Court  of  Criminal  Appeals  of  Texas.   May  3, 
1890.) 

HOMOIDB —  EVIDSWOB— MiJUCB  —  LlBBL — JUSTIFI- 
CATION— Reputation — Dyihq  Dbcouuution. 

1.  In  a  prosecution  of  one  accused  of  killing 
an  editor  because  of  a  libel  to  the  effect  that 
accused  had  permitted  a  negress  to  horsewhip 
his  wife,  testimony  was  properly  admitted  that 
four  or  five  days  before  the  killing,  and  be- 
fore the  publication,  accused  told  witness  that 
they  had  been  telling  it  around  town  that  he 
had  stood  and  let  a  negro  woman  beat  his  wife, 
and  that  he  would  give  $5  to  find  out  who  start- 
ed it,  and  would  give  him  six  shotB  in  exchange 
with  a  six-shooter:  the  language  showing  gen- 
eral malice,  and  embracing  deceased  within  its 
terms. 

2.  A  libel  charged  that  a  husband  stood  by 
and  let  a  negress  horsewhip  his  wife,  and  then 
brought  her  a  butcher  knife  and  told  her  to  use 
it  on  the  black  woman,  and  that  the  wife  had 
attempted  an  assault  on  the  negress.  'Held,  in 
it  prosecution  of  the  husband  for  killing  the  li- 
belant, accused  having  contended  the  article 
was  untrue,  the  state  could  introduce  evidence 
of  the  prior  difficulty,  under  Pen.  Code.  art.  747, 
snbd.  2,  permitting  the  truth  of  a  libel  to  be 
shown  in  justification,  where  it  charged  a  crime, 
and  specified  the  time,  place,  and  nature  of  the 
offense. 

3.  Though  the  libel  also  made  disparaging  and 
scurrilous  observations  regarding  accused  and 
his  wife,  calculated  to  disgrace  them  among 
honorable  people,  the  state  could  not,  directly 
nor  indirectly,  show  the  reputation  of  accused's 
wife  for  chastity,  this  not  being  impugned  in 
the  publication. 

4.  The  state  could  not  show  that  the  wife's 
reputation  was  bad,  as  being  a  virago,  and  a 
quarrelsome,  fighting  woman. 

5.  A  dying  declaration  that,  when  accused 
and  his  wife  came  in,  deceased  treated  them 
perfectly  gentlemanly,  and  they  added  insult 
after  insult,  was  not  competent  against  accused, 
being  a  conclusion. 

Appeal  from  district  court,  Erath  county; 
J.  8.  Straughn,  Judge. 

Harry  Williams  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Re- 
versed. 

W.  J.  &  Ell  Oxford,  Daniel  &  Keith,  and 
Martin  &  George,  for  appellant.  Robt.  A. 
Tobn,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  bis 


punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  eighteen  years; 
and  he  prosecutes  this  appeal. 

The  theory  of  the  state,  which  was  sup- 
ported by  evidence,  was  to  the  effect  that  the 
homicide  was  committed  by  appellant.  Harry 
Williams,  and  his  wife,  on  account  of  malice 
entertained  towards  him  because  of  a  publi- 
cation concerning  a  fight  between  the  wife  of 
appellant  and  a  negro  woman.  Inasmuch  as 
this  publication  occasioned  the  homicide,  we 
would  state  that  deceased,  Austin  King,  and 
John  Hibdon  were  the  editors  and  publish- 
ers of  the  Appeal,  a  newspaper  published  at 
Stephenville,  In  Erath  county.  The  publica- 
tion was  made  about  Saturday,  the  8th  day 
of  August,  1898,  and  is  as  follows:  "Negro 
and  White  Woman  Scrap.  On  last  Saturday 
there  was  a  lively  scrap  on  aristocratic  Col- 
lege Hill  between  two  women  of  different 
complexion,— one  a  beautiful  blonde,  and  the 
other  as  black  as  the  king  of  Hades.  The 
story,  as  told  a  reporter  of  the  Appeal.  Is 
about  as  follows:  Mrs,  Williams,  nee  Mrs. 
Skipper,  has  a  little  boy  some  seven  or  eight 
years  old,  who  got  into  a  childish  difficulty, 
as  children  of  that  age  sometimes  do,  with 
a  little  pickaninny  belonging  to  Tteh  Adams: 
and,  during  the  fray,  young  Skipper  hit  the 
negro  with  a  rock  on  the  head,  hurting  him 
severely.  The  mother  of  the  coon  went  to 
Mrs.  Williams,  bringing  with  her  her  boy.  to 
show  cause  why  Mrs.  Williams  should  not 
severely  chastise  her  pugilistic  offspring  for 
spilling  African  blood.  Mrs.  Williams  could 
not  see  the  propriety  of  belaboring  her  boy 
in  that  light,  but  went  to  the  house,  and 
came  out  armed  with  a  buggy  whip,  which 
she  proposed  to  wear  out  on  the  she  coon. 
By  this  time  Tish  had  worked  up  her  fight- 
ing qualities  to  a  white  heat,  and  dared  her 
to  use  that  whip  on  her  black  hide;  and  on 
the  first  demonstration  the  coon  gave  Mrs. 
Williams  a  tap  on  the  proboscis,  and  at  the 
same  time  got  possession  of  the  whip,  with 
which  she  trailed  Mrs.  Williams'  plump  per- 
son hard  and  fast  until  the  negro  got  ex- 
hausted and  Mrs.  Williams  fell  to  the  ground 
in  a  swoon.  It  Is  alleged  on  good  authority 
that  the  husband  of  Mrs.  Williams  stood 
there,  a  silent  witness  to  this  dastardly  out- 
rage; and,  if  such  is  the  case,  a  respectable 
committee  of  white  women  should  wait  on 
the  woman  who  bears  his  name,  and  request 
her  to  sue  for  an  Immediate  divorce,  for  no 
man  but  a  skulking  cur  would  stand  by  and 
see  a  white  woman  whipped  by  a  negro.  It 
may  be  the  custom  In  Indiana,  but  it  won't 
stand  muster  in  Texas.  It  is  further  stated 
by  our  authority  that  after  the  flogging  this 
eunuch  monstrosity  bad  the  gall  to  bring  his 
wife  a  butcher  knife,  and  tell  her  to  use  it 
on  the  black  woman.  The  negro  told  him  he 
was  a  coward,  and,  if  any  one  had  a  right 
to  use  that  knife,  it  was  him."  On  the  day 
of  the  publication,  Williams  and  his  wife, 
who  lived  In  the  town  of  Stephenville.  made 
a  visit  to  the  country,  some  nine  miles  from 
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town,  and  spent  the  day.  There  they  were 
Informed  that  the  publication  concerning  the 
previous  trouble  between  his  wife  and  the 
negro  woman  had  been  made  in  the  paper  in 
Stephenvflle.  They  returned  to  their  home 
about  night,  and  Frank  Heizer,  the  son  of 
Mrs.  Williams,  Informed  them  at  tbe  supper 
table  in  regard  to  the  publication,  and  that  he 
had  read  it.  They  sent  for  the  paper,  and, 
after  perusing  it,  Williams  and  his  wife  got 
In  their  buggy  and  went  downtown,  to  the 
residence  of  one  Eugene  Moore,  the  editor  of 
another  paper,  and  inquired  of  him  in  re- 
gard to  said  publication  and  their  rights  in 
tbe  premises,  and  was  informed  by  Moore 
that  the  parties  were  not  civilly  responsible, 
bnt  might  be  held  criminally  responsible.  It 
appears  that  here  some  threats  were  made 
by  appellant  or  his  wife  with  reference  to 
horsewhipping  the  editors  of  the  Appeal,  who 
had  caused  the  publication.  Moore,  however, 
advised  them  not  to  do  it.  Both  parties  seem 
to  have  been  very  mucb  excited.  They  re- 
turned to  their  home,  and  it  does  not  appear 
that  they  left  there  during  the  following  day, 
which  was  Sunday.  On  Monday  morning, 
Williams  (appellant),  his  wife,  and  their  son, 
Frank  Heizer,  got  In  their  buggy  and  went 
downtown  for  the  purpose  of  seeing  the 
editors  of  the  Appeal,  and  causing  them  to 
correct  the  publication,  and,  according  to  the 
theory  of  the  state,  horsewhip  the  publishers 
at  all  hazards.  Williams  or  his  wife  (from 
tbe  state's  testimony,  it  cannot  be  determined 
which)  was  armed  with  a  dirk  knife,  the 
blade  of  which  was  some  4%  inches  long. 
They  drove  to  the  court  house.  Appellant 
got  out  of  the  buggy,  and  went  into  tbe  court 
house  for  tbe  purpose  of  procuring  a  pistol, 
which  he  failed  to  get,  while  his  wife  and 
son,  who  remained  in  the  buggy,  drove  to  a 
store  near  by,  and  she  purchased  a  buggy 
wbip.  They  then  drove  back  to  tbe  court 
bouse.  Appellant  came  out  and  Joined  them, 
and  tbey  drove  to  the  office  of  King  &  Hib- 
don,  the  editors  and  publishers  of  the  Appeal. 
The  parties  immediately  got  out  of  the  buggy, 
bitched  their  horse,  and  proceeded  upstairs  to 
tbe  newspaper  office.  Frank  Heizer  followed 
with  the  buggy  whip.  They  met  a  negro 
boy.  who  showed  them  into  tbe  office,  and  at 
their  request  went  for  Austin  King,  deceased. 
He  came  Into  tbe  office  presently,  and  his 
attention  was  Immediately  directed  to  the 
publication  contained  in  the  copy  of  the  pa- 
per which  the  parties  had  brought  with  them. 
An  altercation  occurred  as  to  tbe  matters 
contained  in  said  publication.  According  to 
the  theory  of  the  state,  appellant  and  his 
wife  brought  this  on  by  stating  that  they 
had  come  for  revenge,  and  that  appellant, 
Williams,  would  hold  deceased  while  his  wife 
horsewhipped  him.  None  of  the  state's  wit- 
nesses, however,  were  immediately  present. 
Some  of  them  were  in  the  immediate  vicinity, 
outside,  in  tbe  hall,  and  this  theory  Is  gather- 
ed from  what  they  stated  they  overheard 


from  the  parties  during  tbe  altercation.  It 
appears  to  be  conceded  that  all  three  par- 
ties engaged  in  the  fight  Mrs.  Williams  at- 
tempted to  use  the  buggy  whip  on  deceased. 
She  appears  to  have  been  shoved  or  knocked 
aside  early  in  the  fight,  and  appellant  and 
deceased  scuffled  and  fought  around  the  room 
for  several  minutes.  About  the  time  the  par- 
ties rushed  in,  one  of  the  witnesses  testifies 
to  seeing  Williams  with  his  right  hand  in  tbe 
act  of  pulling  a  knife  out  of  the  deceased  and 
throwing  it  on  the  floor,  which  was  subse- 
quently picked  up  by  Mrs.  Williams.  The 
theory  of  the  state  is  that  Williams  may  have 
done  the  stabbing  with  the  knife  himself,  or 
bis  wife  may  have  done  it;  that  if  she  stab- 
bed deceased,  and  left  the  knife  sticking  in 
him,  appellant  is  equally  guilty  with  her,  as 
the  stabbing  was  done  in  pursuance  of  a  con- 
spiracy between  them  to  make  him  take  a 
horsewhipping  or  else  kill  him.  At  tbe  ter- 
mination of  the  difficulty,  deceased  was  found 
to  be  stabbed  on  the  right  side,  two  mortal 
wounds  having  been  inflicted.  He  was  im- 
mediately taken  downstairs,  and  lived  about 
30  hours;  dying  from  the  effects  of  the 
wounds.  Appellant's  testimony  in  regard  to 
the  stabbing  tends  to  show  that  his  wife  did 
the  stabbing,  and  that  he  did  not  know  of  it 
until  after  the  fight  was  over.  In  this  con- 
nection it  is  further  shown  by  defendant: 
That  in  going  to  the  place  the  only  under- 
standing between  them  was  that  they  were 
to  horsewhip  appellant.  That  they  had  no 
i  agreement  as  to  what  they  would  do  if  be 
refused  to  be  horsewhipped.  That  they  went 
there  to  horsewhip  tbe  man  who  wrote  the 
article,  and  they  Intended  to  horsewhip  him, 
i  regardless  of  whatever  opposition  they  met 
|  That  when  King  came  into  the  room  they 
accosted  him,  and  asked  him  If  he  wrote  or 
was  responsible  for  the  article  (showing  it  to 
him),  and  be  said  he  was,  and  defendant 
told  him  then  that  it  was  a  He.  That  de- 
ceased slapped  him  on  the  shoulder,  and  said: 
"Hold  on,  Williams.  I  have  damned  good 
authority  for  that  article."  That  his  wife 
then  asked  him  who  was  his  authority,  and 
he  said,  "Snapp."  That  appellant  tben  turn- 
ed to  the  page,  and  commenced  reading  the 
article,  and  asked  deceased  if  he  did  not 
know  he  had  slandered  his  wife.  That  de- 
ceased denied  that  it  was  a  slander.  That 
appellant  asked  him  if  he  knew  what  "pro- 
boscis" meant  Deceased  said  it  was  the  fore 
part  of  the  face.  Appellant  told  him  it  was 
the  snout  of  an  elephant  About  that  time 
appellant's  wife  interrupted  and  said.  "'Sir. 
King,  did  you  ever  see  me  before?"  Deceas- 
ed replied,  "No,  ma'am."  She  then  asked 
him,  "What  did  you  know  about  my  form  or 
my  complexion?"  And  he  said,  "What  In  the 
hell  have  you  got  to  do  with  it?"  She  re- 
plied, "I  will  show  you."  and  picked  up  the 
whip,  and  deceased  jumped  at  her  and  struck 
her  In  the  face.  That  then  the  fight  began. 
That  they  first  scuffled  over  the  whip,  his 
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wife  engaging  in  the  difficulty.  That  after- 
wards deceased  and  defendant  fought  around 
the  room  a  short  time,  and  he  did  not  know 
that  deceased  was  cut  until  after  the  fight 
was  over.  About  the  time  the  parties  en- 
tered the  room,  King  said:  "Take  him  off, 
Charley.  She  has  stabbed  me."  That  he 
did  not  know  when  the  stabbing  was  done. 
The  state  also  proved  by  several  witnesses 
that  Mrs.  Williams  claimed  to  have  done  the 
stabbing  at  the  time  the  parties  rushed  into 
the  room.  The  theory  of  appellant  was  that 
the  homicide,  at  most,  could  only  be  man- 
slaughter, on  account  of  the  slanderous  pub- 
lication in  regard  to  appellant  and  his  wife. 
He  further  claimed  that  the  evidence  showed 
that  deceased  was  stabbed  by  his  wife  with- 
out any  knowledge  or  Concert  on  his  part, 
and  tftat,  under  such  circumstances,  he  could 
only  be  guilty  of  an  aggravated  assault.  We 
have  thus  stated  the  substantial  features  of 
the  case  in  order  to  discuss  the  assignments 
of  error. 

Appellant  objected  to  the  testimony  of  Jeff 
Owens  to  the  effect  that  on  Wednesday  or 
Thursday  of  the  week  before  the  homicide, 
which  occurred  on  the  following  Monday,  de- 
fendant met  witness  on  the  south  side  of  the 
square  in  Stephenville,  and  told  witness  that 
be  was  in  a  public  business,  where  he  was 
liable  to  hear  a  good  deal  of  talk,  and  that 
they  had  been  telling  it  around  town  that  he 
had  stood  and  let  a  negro  woman  beat  his 
wife,  and  that  defendant  would  give  five  dol- 
lars to  find  out  the  man  who  started  it,  and 
that  be  would  give  him  six  shots  in  exchange 
with  a  six-shooter.  Defendant  objected  to 
said  testimony  because  the  same  was  irrele- 
vant and  immaterial  and  too  remote,  and  the 
same  was  not  testimony  as  to  any  declarations 
made  towards  or  against  the  deceased,  and 
the  said  conversation  was  had  before  the  pub- 
lication of  the  scurrilous  article  which  appear- 
ed in  the  Appeal,  and  could  not  have  been 
directed  against  deceased,  and  the  admission 
of  such  testimony  was  prejudicial  to  appel- 
lant In  Godwin  v.  State  (Tex.  Cr.  App.)  43 
S.  W.  336,  the  admissibility  of  threats  or  lan- 
guage of  a  defendant  indicating  animus  was 
discussed,  and  the  rule  was  there  laid  down 
that  language  indicating  general  animus,  and 
not  directed  towards  deceased,  would  not  be 
admitted  unless  the  language  used  was  of  a 
character  showing  general  malice,  and  embra- 
cing deceased  within  Its  terms.  And  also  see 
Holley  v.  State  (Tex.  Cr.  App.)  46  S.  W.  39. 
Now,  applying  the  above  rule  to  this  testi- 
mony, we  think  it  clearly  embraced  deceased 
within  its  terms:  that  is,  appellant  declared 
his  animus  against  any  one  who  started  or  cir- 
culated the  report.  The  difficulty  about  which 
the  homicide  occurred  grew  out  of  this  very 
report,  and  the  publication  thereof  In  the  Ap- 
peal; and,  in  our  opinion,  the  same  was  ad- 
missible. 

Tlsh  Adams  was  introduced  by  the  state, 
and  she  was  permitted,  over  appellant's  objec- 


tion, to  testify  as  to  the  prior  difficulty  be- 
tween herself  and  Mrs.  Williams,  about  which 
the  publication  was  subsequently  made  in  the 
Appeal.  Appellant  objected  to  the  introduc- 
tion of  the  facts  concerning  said  difficulty,  on. 
the  ground  that  the  same  was  immaterial,  ir- 
relevant, and  collateral,  in  no  way  related  to 
deceased  or  the  difficulty  with  him,  and  was 
calculated  to  prejudice  the  defendant's  rights 
in  the  minds  of  the  jurors. .  The  court  explain- 
ed this  bill  of  exceptions,  by  stating:  "The 
defendant  had  introduced  the  article  in  the 
Appeal  on  their  cross-examination  of  the  wit- 
ness Eugene  Moore,  and  was  contending  that 
the  said  article  was  untrue,  and  this  evidence 
was  admitted  as  tending  to  show  the  truth  of 
the  article."  In  the  admission  of  this  testi- 
mony the  holding  of  the  judge  below  was  cor- 
rect In  our  opinion,  the  article  published  in 
the  Appeal  was  of  a  libelous  character,  and 
not  only  charged  Williams  and  his  wife  with 
a  penal  offense,  but  alluded  to  them  in  a  dis- 
paraging manner,  disgraceful  to  them  as 
members  of  society,  and  the  natural  conse- 
quence of  which  was  to  bring  them  into  con- 
tempt among  honorable  persons.  And  out 
statute  with  reference  to  proving  the  truth  of 
matter  alleged  to  be  libelous,  in  justification 
of  the  charge,  authorizes  such  proof  where  it 
is  stated  in  the  libel  that  a  person  has  been 
guilty  of  some  penal  offense,  and  the  time, 
place,  and  nature  of  the  offense  are  specified 
in  the  publication.  Pen.  Code,  art.  747,  subd. 
2.  We  accordingly  hold  that  it  was  compe- 
tent to  prove  the  facts  in  connection  with  that 
previous  difficulty. 

On  the  cross-examination  of  the  defendant 
the  state  was  permitted  to  prove  that,  a  few 
weeks  before  the  killing  of  deceased,  defend- 
ant came  to  the  justice  of  the  peace  of  pre- 
cinct No.  1  in  Erath  county,  and  filed  a  com- 
plaint and  Instituted  a  prosecution  against 
one  Jess  Neblett  for  indecently  exposing  his 
person  in  the  presence  of  his  (defendant's) 
wife,  and  that  shortly  thereafter  defendant 
came  into  the  office  of  W.  J.  Oxford,  an  attor- 
ney, on  some  other  business,  and  while  there 
the  question  of  the  prosecution  of  Neblett 
came  up,  and  said  Oxford  advised  defendant 
that  be  was  a  stranger  in  the  town,  but  that 
he  (Oxford)  had  been  here  a  long  time,  and 
that  he  knew  the  town  and  the  people  better 
than  defendant,  and  that  said  Neblett  had 
summoned  a  great  many  witnesses  by  whom 
he  expected  to  Impeach  the  reputation  of  de- 
fendant's wife  for  chastity,  and  that,  If  de- 
fendant persisted  in  the  prosecution  of  Neb- 
lett, said  Neblett  would  prove  by  said  wit- 
nesses that  defendant's  wife's  reputation  for 
chastity  was  bad,  and  that  If  such  proof  was 
made,  it  would  likely  cause  defendant  serious 
trouble,  as  defendant  would  not  stand  such  im- 
putations against  his  wife's  character,  and 
that  said  attorney  advised  defendant  to  drop 
said  prosecution  and  dismiss  said  case  against 
Neblett,  and  that,  acting  upon  such  advice,  de- 
fendant did  agree  to  drop  said  case,  and  did 
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have  said  case  against  Neblett  dismissed.  De- 
fendant objected  to  said  testimony  at  the  time, 
because  the  same  was  irrelevant  and  immate- 
rial, and  did  not  in  any  Tray  show  that  the  ar- 
ticle published  in  the  Appeal  was  true,  and  the 
same  would  prejudice  the  rights  of  appellant 
We  think  this  contention  of  appellant  Is  well 
taken.  The  charge  contained  in  the  published 
article  was  not  an  imputation  of  a  want  of 
L-hastity  on  the  part  of  the  appellant's  wife, 
but  that  she  had  been  guilty  of  a  penal  of- 
fense in  making  an  assault  on  a  negro  wo- 
man, and  likely  got  the  worst  of  it;  and  in 
that  connection  some  disparaging  remarks  as 
to  her  person  and  as  to  the  character  of  de- 
fendant were  published.   Nowhere  in  the  pub- 
lication is  there  an  accusation  of  a  want  of 
chastity  on  the  part  of  Mrs.  Williams,  and, 
if  this  had  been  original  testimony  as  to  the 
reputation  of  Mrs.  Williams,  It  would  not 
have  been  admissible.   The  rule  Is  that  "the 
evidence   [of  character],   when  admissible, 
ought  to  be  restricted  to  the  trait  of  character 
which  is  in  Issue,  or,  as  It  is  elsewhere  ex- 
pressed, ought  to  bear  some  analogy  and  ref- 
erence to  the  nature  of  the  charge;  It  being 
obviously  irrelevant  and  absurd,  on  a  charge 
of  stealing,  to  Inquire  Into  the  prisoner's  loy- 
alty, or,  on  a  trial  for  treason,  to  inquire  into 
his  honesty  in  private  dealings."   8  Greenl. 
Ev.  {  25;  Leader  v.  State,  4  Tex.  App.  162. 
In  the  case  cited  the  charge  waa  libel,  and 
the  court  there  held  the  doctrine  above  enun- 
ciated.  But  the  evidence  here  offered  was 
not  admissible  as  proof  of  reputation.  It  was 
merely  an  Indirect  way  of  getting  before  the 
jury  illegal  testimony  of  the  reputation  of  the 
defendant's  wife  for  chastity.   In  this  con- 
nection we  would  further  observe  that  the 
state  was  permitted  to  prove  that  the  reputa- 
tion of  Mrs.  Williams  for  chastity  was  bad. 
This  was  objected  to  at  the  time  on  the  ground 
that  it  was  irrelevant  and  immaterial,  and  be- 
cause the  article  published  in  the  Appeal  did 
not  attack  the  chastity  of  defendant's  wife, 
and  her  reputation  for  chastity,  though  bad, 
could  in  no  way  constitute  justification  for 
the  publication  of  said  article.   This  was  over- 
ruled, and  a  number  of  witnesses  were  per- 
mitted to  testify  as  to  her  bad  reputation  for  - 
chastity.   This  evidence,  as  stated  above,  was 
not  m  response  to  any  trait  of  character  in- 
volved in  the  case.   The  charge  made  in  the 
publication  was  to  the  effect  that  appellant's 
wife  bad  committed  an  assault  on  Tish  Ad- 
ams, and  was  therefore  guilty  of  a  penal  of- 
fense, and  in  that  connection  disparaging  and 
scurrilous  observations  were  made  In  regard 
to  appellant  and  his  wife;  and  the  further 
effect  of  the  article  was  to  suggest  that  they 
both  had  been  guilty  of  an  act  disgraceful  to 
them  as  members  of  society,  and  calculated  to 
bring  them  into  discredit  among  honorable 
people.   Now,  whatever  proof  of  character 
could  be  offered  on  the  part  of  the  state,  it 
should  have  been  confined  to  a  rebuttal  of  the 
charge  made,  as  in  justification  of  the  libelous 
matter  published;  and  proof  admitted  that 


Mrs.  Williams  was  a  woman  of  unchaste  rep- 
utation was  in  no  wise  responsive  to  any  issue 
made  by  defendant.  See  authorities  cited 
above.  It  will  be  observed  In  this  connection 
that  appellant's  main  defense  was  manslaugh- 
ter: that  is,  that  the  homicide  was  committed 
under  the  Influence  of  sudden  passion  engen- 
dered on  account  of  the  slanderous  publication 
against  himself  and  his  wife.  No  doubt,  the 
object  of  the  prosecution  was  to  cut  off  this 
defense,  and  to  furnish  the  jury  a  reason  to 
believe  that  appellant's  anger  or  passion 
could  not  have  been  aroused  or  excited  on 
account  of  said  publication,  because  his  wife 
was  a  woman  of  unchaste  reputation,  or,  In 
other  words,  a  lewd  woman.  While  this  rule 
might  be  invoked  if  the  insult  offered  was  as 
to  the  chastity  of  the  wife,  yet,  as  that  issue 
was  not  involved  In  the  publication,  it  was 
not  legitimate  testimony,  but  the  effect  of  such 
illegal  testimony  was  calculated  to  prove  very 
prejudicial  to  appellant  The  jury  were  liable 
to  believe  that  his  passion  should  not  have 
been  excited  on  account  of  the  publication,  be- 
cause his  wife  was  a  bawd,  and  so,  to  that 
extent,  appellant's  defense  of  manslaughter 
would  be  Impaired. 

The  state  was  also  permitted  to  prove  by 
two  witnesses  that  they  knew  the  defendant's 
wife,  and  were  acquainted  with  her  general 
reputation  as  being  a  virago,  and  a  quarrel- 
some, fighting  woman,  and  that  such  reputa- 
tion was  bad,  to  which  testimony  defendant, 
at  the  time  it  was  offered,  objected,  because 
such  evidence  was  irrelevant  and  Immaterial, 
and  showed  no  justification  for  the  article 
written  in  the  paper,  and  in  no  way  showed 
the  truth  of  the  same,  and  was  calculated  to 
prejudice  the  jury  against  defendant  In  ad- 
dition to  what  has  heretofore  been  said  with 
reference  to  this  character  of  testimony,  we 
would  further  state  that  it  is  the  general  rule 
that  the  character  of  a  defendant  cannot  be 
put  In  Issue  unless  such  defendant  takes  the 
initiative  in  that  regard.  It  is  true,  in  this 
case  proof  was  not  offered  of  defendant's 
character,  but  the  state  put  the  character  of 
his  wife  in  Issue.  She  was  not  a  witness  in 
the  case,  but  a  co-defendant;  and'  the  ref- 
lation existing  between  them,  and  their  status 
in  the  difficulty  Itself,  was  such  that  it  oc- 
curs to  us,  the  evidence  of  the  character  offer- 
ed by  the  state  as  original  testimony  against 
the  wife  was,  in  effect,  trenching  upon  the 
rule  above  suggested.  But  however  that 
may  be,  unless  such  testimony  was  author- 
ized by  some  rule  of  law  it  was  illegal,  and 
we  know  of  no  rule  of  law  which  authorized 
It  Its  evident  purpose  was  to  cut  off  appel- 
lant's right  of  defense  on  the  Issue  of  man- 
slaughter, and,  as  we  have  before  remarked, 
it  was  eminently  calculated  to  have  that  effect 
with  the  Jury. 

The  state  offered  the  dying  declarations  of 
the  deceased.  Appellant  objected  to  the  fol- 
lowing portion  thereof,  to  wit:  "When  they 
came  in,  I  treated  them  perfectly  gentleman- 
ly.  They  added  Insult  after  Insult."  This 
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was  objected  to  on  the  ground  that  It  was 
irrelevant  and  immaterial,  and  was  the  opin- 
ion and  conclusion  of  the  witness  making 
such  declarations,  and  would  not  have  been 
admissible  if  the  deceased  had  appeared  in 
court  as  a  witness  and  given  such  testimony, 
and  such  testimony  was  calculated  to,  and, 
did,  prejudice  the  rights  of  defendant  Con- 
clusions or  opinions  or  a  summary  have  been 
in  some  cases  admitted  in  evidence  where 
the  same  were  of  such  a  character  that  they 
could  not  be  so  detailed  and  presented  to  the 
minds  of  the  jury  as  to  impart  to  them  the 
knowledge  which  the  witnesses  actually  pos- 
sessed: that  is,  mere  language  could  not  re- 
produce, and  make  palpable  in  the  concrete 
to  the  jury,  the  actual  fact  in  such  cases. 
The  conclusion  of  the  witness  admitted  in 
evidence  has  been  termed  a  shorthand  render- 
ing of  the  facts.  Powers  v.  State,  23  Tex. 
App.  42,  5  S.  W.  153;  Richardson  v.  State,  7 
Tex.  App.  486.  Doubtless  the  same  rule 
would  be  applicable  to  a  dying  declaration, 
but  It  does  not  occur  to  us  that  the  portion  of 
the  dying  declaration  objected  to  would  come 
under  that  head.  The  acts  of  the  parties,  it 
occurs  to  us,  could  have  been  here  expressed: 
that  is,  what  the  deceased  did  that  Indicated 
his  acts  were  gentlemanly,  and,  on  the  other 
hand,  what  the  defendant  and  his  wife  may 
have  done  that  was  an  insult 

Objection  was  made  by  appellant  to  the 
court's  charge  on  manslaughter,  on  the  ground 
that  it  was  too  restrictive;  that  the  court 
should  have  given  the  special  charge  request- 
ed by  appellant  on  the  subject,  predicated  on 
the  assault  made  by  deceased  on  appellant's 
wife,  suggested  by  appellant's  testimony,  giv- 
ing his  version  as  to  how  the  difficulty  began. 
While  the  court's  charge  on  manslaughter 
particularized  an  Insult  to  appellant's  wife, 
Involved  in  the  alleged  slanderous  publica- 
tion, yet  it  authorized  the  jury  to  take  into 
consideration  all  of  the  facts  and  circum- 
stances both  at  the  time  and  before;  and  we 
take  it  that  it  embraced  the  matter  suggested 
in  appellant's  requested  charge,  and  that  the 
Jury,  under  the  court's  charge,  were  author- 
ized to  consider  all  that  happened  at  the  time. 
However,  on  another  trial  of  the  case,  should 
the  facts  be  the  same.  It  might  be  proper  for 
the  court  to  give  some  such  charge  as  that 
requested  by  appellant  on  the  subject  of  man- 
slaughter, In  addition  to  the  charge  given 
here. 

Appellant  also  complains  that  the  court  re- 
fused to  give  his  special  requested  instruc- 
tions on  aggravated  assault  We  presume 
that  appellant  insists  that  his  own  testimony 
raises  the  issue  of  aggravated  assault  We 
have  examined  the  same  carefully,  and,  in 
our  opinion,  it  does  not  present  that  issue. 

There  are  several  other  assignments  of  er- 
ror, but  it  la  not  necessary  to  discuss  them 
here.  But,  for  the  admission  by  the  court 
of  the  illegal  testimony  heretofore  discussed, 
the  judgment  is  reversed  and  the  cause  re- 
manded. 


WILLIAMS  v.  STATE.    (No.  1,6(53.) 

(Court  of  Criminal  Appeals  of  Texas.  May  17, 
1899.) 

Continuance  —  Absent  Witness  —  Homicide— 
Statement  of  Co-Conspibator  —  Libel  —  Pub- 
lication— Dying  Declaration — Husband  asd 
Wife — Confidential  Communication— Ebbob — 
Charge — Manslaughter  —  Principal  and  Ac- 
cessory. 

1.  Where  the  testimony  of  an  absent  wit- 
ness on  a  former  hearing  was  such  that  accused 
would  probably  not  have  introduced  him,  had 
he  been  present  and  no  suggestion  was  made 
that  he  would  testify  differently,  though,  if 
this  were  the  case,  it  could  have  been  easily 
shown,  it  was  not  error  to  refuse  a  continuance 
because  of  his  absence. 

2.  Deceased  was  stabbed  in  an  altercation 
with  accused  and  her  husband,  and  within  two 
minutes,  and  in  the  presence  of  deceased,  and 
while  accused  had  hold  of  his  arm,  the  husband 

said:    "Yes,  God  d  n  him!  lay  him  out. 

That  is  what  I  aimed  to  do,  and  there  are  five 
or  six  others  in  this  town  that  I  will  do  the 
same  way,  if  I  get  the  chance."  'Held  that, 
conceding  that  the  stabbing  resulted  from  a 
conspiracy  of  the  husband  and  wife,  the  admis- 
sion of  the  statement  against  accused  was  prej- 
udicial error;  accused  not  having  assented 
thereto,  and  not  being  required  to  speak. 

3.  In  a  prosecution  of  one  accused  of  killing 
the  publisher  of  a  paper  containing  a  libel 
against  accused,  the  fatter  introduced  the  libel 
in  mitigation.  There  was  no  evidence  to  show 
that  accused  knew  deceased  was  not  in  fact 
the  author,  but  it  did  show  accused  regarded 
deceased  as  responsible  for  it  Held,  that  it  was 
prejudicial  error  to  admit  proof  that  deceased 
did  not  write  the  article,  or  his  dying  declara- 
tion to  that  effect 

4.  Under  Code  Cr.  Proc  art.  774,  prohibiting 
a  husband  or  wife  from  testifying  as  to  com- 
munications by  the  other,  it  was  error  to  com- 
pel a  wife,  accused  with  her  husband  of  a  homi- 
cide, but  tried  separately,  to  testify  that  her 
husband  told  her  before  the  killing  that  he  was 
going  to  get  a  pistol, 

5.  A  husband  and  wife  were  accused  of  kill- 
ing an  editor  because  of  a  libel  against  them. 
On  the  trial  of  the  wife  the  court  charged  that 
if  she  sought  deceased,  not  to  kill  him  or  indict 
serious  injury,  and  in  the  conflict  deceased  at- 
tacked her  so  as  to  cause  her  to  apprehend 
death  or  serious  injury,  and  she  formed  the 
intent  to  kill  under  passion  so  excited,  she 
would  be  guilty  of  manslaughter,  but  predicat- 
ed no  charge  on  the  libel,  or  the  killing  by  the 
husband,  though  there  was  evidence  to  support 
it  notwithstanding  the  wife  testified  she  did 
the  killing.  'Held,  that  the  court  having  predi- 
cated a  charge  on  manslaughter  growing  out  of 
the  libel,  for  the  husband,  the  wife  was  enti- 
tled to  a  charge  presenting  the  same  view  of 
the  case. 

6.  She  was  entitled  to  a  charge  on  the  doc- 
trine of  principals,  as  applied  to  a  killing  by 
the  husband. 

Appeal  from  district  court  Erath  county; 
J.  S.  Straughn,  Judge. 

Annie  S.  Williams  was  convicted  of  murder 
In  the  second  degree,  and  she  appeals.  Re- 
versed. 

Daniel  &  Keith,  W.  J.  &  Ell  Oxford,  and 
Martin  &  George,  for  appellant.  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 


HENDERSON',  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  her  pun- 
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i&hment  assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  20  years;  hence  this 
appeal. 

This  Is  a  companion  case  to  cause  No.  1,- 
656  (Williams  v.  State  [decided  at  the  pres- 
ent term]  51  8.  W.  220),  and  the  statement  of 
facts  Is  substantially  the  same  In  both  cases. 
In  the  former  case,  however,  Harry  Williams 
was  a  witness,  while  in  this  case  he  did  not 
testify,  but  his  wife,  Annie  S.  Williams,  was 
a  witness  in  her  own  behalf.  She  testified 
in  this  case.  In  effect:  That  she  and  her  hus- 
band were  informed  of  the  article  In  the 
Erath  Appeal  on  Saturday,  while  they  were 
in  the  country.  That  when  they  came  home, 
that  night,  they  saw  the'  article  about  sup- 
per time.  After  supper  she  and  her  husband 
and  son  Frank  Heizer  got  in  the  buggy,  and 
went  to  the  house  of  one  Moore,  who  was  the 
editor  of  the  Empire,  another  paper  In  town, 
and  there  talked  with  him  in  regard  to  the 
said  publication.  That  from  there  they  re- 
turned home,  and  remained  at  home  during 
Sunday.  That  on  Monday  morning  she  and 
her  husband  and  son  Frank  got  in  the  buggy 
and  went  downtown.  That  she  carried  her 
husband's  dirk  knife  with  her.  That  her 
husband  attempted  to  get  a  pistol  at  the 
court  house.  That  while  he  was  In  the  court 
house  she  went  to  a  store  and  bought  a  buggy 
whip.  That  she  and  her  son  then  returned 
to  the  court  house,  and  her  husband  came 
out  and  got  in  the  buggy,  and  they  drove  to 
the  office  of  King  &  Hlbdon.  That  she  had 
made  up  her  mind,  before  she  went  down 
there,  to  horsewhip  the  man  who  had  written 
the  article  in  the  paper.  That  she  carried  the 
dirk  knife  along  for  protection.  That  they 
went  np  to  the  office  of  King  &  Hibdon,  and 
no  one  was  there,  and  they  sent  for  King. 
When  he  came  in,  Mr.  Williams  asked  him  If 
he  was  the  editor  of  the  Erath  Appeal,  and 
he  said  he  was.  Williams  then  asked  him  If 
he  was  responsible  for  the  article  in  the  pa- 
per, and  be  said  he  was.  Williams  then  ask- 
ed him  If  he  knew  how  that  article  read,  and 
be  said  he  did.  Her  husband  then  told  him 
that  the  article  was  a  lie  from  beginning  to 
end.  King  said:  "Hold  on,  Williams.  I 
have  good  authority  for  that  article."  That 
she  asked  King  who  was  his  authority,  and 
he  said,  "Snapp."  Williams  then  said  to 
King,  "Don't  you  know  that  you  have  put  the 
negro  at  the  head  of  this  thing,  and  that  you 
slandered  my  wife?"  and  then  asked  him  if 
he  knew  what  -  "proboscis"  meant,  and  de- 
ceased said  he  did,— that  It  was  the  fore  part 
of  the  face.  Williams  then  said:  "It  Is  no 
such  thing.  It  was  the  snout  of  an  ele- 
phant." She  then  asked  King  if  he  had  ever 
seen  her  before,  and  he  said,  "No,"  and  then 
said  to  King,  "What  do  you  know  about  my 
face  and  complexion  and  my  form?"  King 
said,  "What  In  the  bell  have  yon  got  to  do 
with  ltr  and  she  then  said,  "I  will  show 
you."  "I  then  reached  back  and  picked  up 
the  whip,  and  King  jumped  at  me,  struck  me 
two  licks,  one  on  each  side  of  the  forehead; 
51  S.W.-18 


and  King  said,  as  he  struck  me,  'Xo,  God 
damn  it!  you  won't  I  will  kill-  you  first."' 
That,  when  he  struck  her  on  the  bead  with 
his  fist,  he  knocked  her  bonnet  down  over  her 
face,  and  grabbed  her  by  the  arm  above  the 
left  elbow.  He  gave  her  arm  a  fearful 
wrench,  and  pushed  her  out  of  the  door.  Her 
bonnet  was  still  down  over  her  face,  and  he 
had  her  by  the  left  arm;  and  he  hurt  her  so 
by  twisting  her  arm  that  she  took  the  knife 
she  had  in  her  left  hand  with  her  right  hand, 
and  cut  at  him,  but  did  not  know  that  she 
hit  him,  as  she  could  not  see  what  she  did. 
She  was  so  mad,  and  he  hurt  her  so,  that  "I 
cut  him  for  the  purpose  of  getting  him  loose 
from  me."  About  this  time  Williams  and 
King  became  engaged,  and  were  knocking  at 
each  other;  and  Sam  Russell  and  Charley 
Wilson  came  running  in,  and  separated  them. 
She  further  said  that  she  Intended  to  horse- 
whip King,  if  he  said  he  wrote  the  article  in 
question,  and  to  do  whatever  was  necessary 
to  make  him  take  It,  but  that  she  did  not  in- 
tend to  kill  him.  For  other  testimony,  we  re- 
fer to  the  opinion  in  Williams  v.  State,  supra. 

The  first  question  presented  is  as  to  the  ac- 
tion of  the  court  in  overruling  appellant's  mo- 
tion for  continuance.  Appellant  made  an  ap- 
plication, setting  up  that  she  could  prove  cer- 
tain facts  by  one  Russell,  who,  it  was  shown, 
had  been  properly  subpoenaed,  but  was  un- 
able to  attend,  on  account  of  sickness.  In  re- 
ply to  this,  the  state  set  up  the  testimony  of 
said  witness  Russell  in  the  examining  trial, 
and  offered  to  admit  the  truth  thereof.  This 
examining  trial  evidence,  in  addition  to  the 
facts  stated  In  appellant's  application,  con- 
tained other  facts  testified  to  by  said  witness 
more  or  less  damaging  to  appellant  It  was 
further  developed,  as  shown  by  the  court's 
explanation,  that  on  a  former  day  of  the 
same  term  a  motion  for  continuance,  predi- 
cated on  the  absence  of  this  same  witness, 
was  filed,  which  contained,  as  an  exhibit  the 
whole  of  the  examining  trial  evidence.  It  is 
insisted  by  the  state  that  this  was  a  sufficient 
answer  to  the  application  for  continuance. 
On  the  other  hand,  appellant  contends  that  It 
was  no  answer;  that  the  authorities  all  show 
that  In  order  to  cat  off  the  motion  for  con- 
tinuance, the  truth  of  the  facts  stated  in  the 
application  must  be  admitted.  This  is  true, 
as  a  general  proposition;  but,  under  the  pe- 
culiar facts  of  this  case,  it  occurs  to  us  that 
the  application  was  here  made  for  delay  mere- 
ly, and  that,  If  said  witness  had  been  pres- 
ent, it  is  doubtful  if  appellant  would  have  in- 
troduced him,  should  the  state  have  failed  to 
bring  him  forward  as  a  witness.  There  is  no 
suggestion  here  made  that  his  testimony 
would  be  different  from  that  rendered  by  him 
on  a  former  trial  of  the  case.  If  such  was 
the  case,  it  was  entirely  feasible  for  the  de- 
fendant to  have  taken  his  affidavit  to  that  ef- 
fect, as  said  witness  was  accessible,  being 
sick  in  the  town  where  the  trial  took  place. 

In  our  opinion,  the  testimony  of  Mrs.  Alt- 
man  and  Tish  Adams  was  admissible.  The 
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difficulty  evidently  occurred  about  the  alleged 
libelous  publication  contained  In  the  Appeal, 
and  It  was  admissible  to  show  the  facts  and 
circumstances  connected  with  said  publica- 
tion, as  furnishing  the  basis  thereof,  and  to 
show  what  appellant  may  have  said  about  it. 
See  the  question  discussed  in  Williams  v. 
State,  supra. 

The  state  Introduced  John  Lockhart,  who 
testified  that,  shortly  after  the  stabbing  of 
King,  and  while  defendant  and  Harry  Wil- 
liams were  coming  downstairs  from  the  office 
of  deceased,  and  Just  as  he  struck  the  side- 
walk, in  the  presence  of  the  officer  who  had 
him  in  charge,  witness  Lockhart  said  to  the 
party  who  had  hold  of  deceased  to  lay  him 
down,  so  the  blood  would  run  out  of  him,  and 
that  Harry  Williams  replied  to  that,  and 
said:  "Yes,  God  damn  him!  lay  him  oat 
That  is  what  I  aimed  to  do,  and  there  are 
five  or  six  others  in  this  town  that  I  will  do 
the  same  way,  If  I  get  the  chance."  This 
testimony  was  objected  to  on  the  ground  that 
it.  was  irrelevant  and  immaterial,  after  the 
commission  of  the  offense,  and  not  assented 
to  by  defendant  Annie  S.  Williams,  and  was 
calculated  to  Injure  the  rights  of  the  de- 
fendant The  court,  in  admitting  this  testi- 
mony, explains  "that  this  statement  of  Harry 
Williams  was  made  within  about  two  min- 
utes after  the  difficulty,  that  it  was  made 
within  a  few  steps  and  within  view  of  the 
deceased,  and  that  the  defendant  was  present 
and  bad  hold  of  Harry  Williams'  arm  at  the 
time."  Under  the  circumstances  of  this  case, 
we  do  not  regard  this  as  res  gestae,  as 
against  appellant.  Concede  that  the  testi- 
mony shows  that  she  and  her  husband  had 
entered  into  a  conspiracy  to  take  the  life  of 
deceased;  the  purpose  and  object  of  this  con- 
spiracy had  been  accomplished.  So  it  can- 
not be  said  that  this  declaration  was  made 
pending  the  conspiracy,  and  in,  furtherance  of 
the  common  design.  It  was  the  act  of  one 
of  the  conspirators  made  after  the  accomplish- 
ment of  the  object  of  the  conspiracy.  This 
might  be  evidence  against  Williams,  the  party 
making  it,  as  a  confession  or  admission,  and 
could  only  be  used  against  him.  What  Wil- 
liams said  was  not  contemporaneous  with  the 
act  of  stabbing  deceased,  and  was  not  illus- 
trative of  that  transaction.  It  was  the  nar- 
ration of  a  past  act  by  one  of  the  co-conspira- 
tors, and  is  not  relevant,  as  forming  a  part 
of  the  res  gestae  of  the  homicide  itself.  See 
People  v.  Davis,  56  N.  Y.  95;  Heine  v.  Com., 
91  Pa.  St.  145;  State  v.  Larkln,  49  N.  H.  39. 
The  authorities  all  teach  that  the  confessions 
made  by  one  after  the  conspiracy  has  ended 
can  only  be  received  as  evidence  against  the 
one  making  the  confession,  and  not  against 
his  associates.  See  Com.  v.  Ingraham,  7 
Gray,  46;  State  v.  Arnold.  48  Iowa,  566; 
People  v.  Arnold,  46  Aiich.  268,  9  N.  W.  406; 
People  v.  Aleck,  61  Cal.  137.  If  we  analyze 
the  language  used  in  the  declaration  attrib- 
uted to  Williams,  the  only  part  of  it  that  re- 
ferred to  the  homicide  is  the  statement  that 


be  did  it  That,  taken  by  itself,  would  not 
damage  appellant  But  the  other  expressions, 
showing  his  individual  animus,  if  admissible, 
as  affecting  her,  might  prove  quite  prejudi- 
cial. There  is  no  testimony  that  she  in  any 
wise  assented  to  this,  and  her  silence  cannot 
be  construed  as  such  Indorsement,  when  she 
was  not  required  to  speak,  as  to  authorise  its 
Introduction  as  evidence  against  her.  This 
testimony  was  improperly  admitted. 

The  state  was  permitted  to  prove  by  John 
Hibdon  that  Frank  Leonard  wrote  the  article 
in  the  Appeal  about  which  the  difficulty  oc- 
curred; that  King  did  not  know  of  his  writ- 
ing it,  and  had  nothing  to  do  with  it,  and,  so 
far  as  witness  knew,  he  never  knew  of  its 
contents  until  after  the  paper  was  published. 
This  testimony  was  objected  to  on  the  ground 
that  the  proof  showed  that  deceased  was  one 
of  the  publishers  of  said  paper,  and  the  state 
could  not  be  beard  to  say  that  he  did  not 
write  It  and  was  not  responsible  for  the 
same,  because  the  law  made  the  same  his 
article,  so  far  as  the  rights  of  the  defendant 
were  concerned;  the  article  having  appeared 
in  his  paper  as  an  editorial.  The  article  in 
question,  which  was  offered  in  evidence  by 
appellant  was  doubtless  introduced  for  the 
purpose  of  raising  the  issue  of  manslaughter, 
and  was  also  admissible  for  the  purpose  of 
suggesting  murder  in  tbe  second  degree,  and 
in  mitigation  of  the  punishment  therefor.  If 
said  article  be  libelous,  in  its  terms,  of  appel- 
lant and  his  wife,  then  the  fact  that  deceased 
was  either  the  author  or  publisher  and  circu- 
lator, it  occurs  to  us,  would  have  the  same 
effect;  and  we  fail  to  see  how  its  purpose, 
so  far  as  appellant  was  concerned,  could  be 
lessened  or  diminished,  as  to  her,  by  show- 
ing that  deceased  did  not  In  fact  write  the 
article.  But  evidently  it  was  the  object  of 
the  state  by  this  testimony  to  depreciate  or 
disparage  her  defense  of  manslaughter,  by 
allowing  it  to  be  sbown  that  deceased  was 
not  in  fact  the  author  of  the  article.  There 
is  nothing  In  tbe  bill,  nor,  if  we  refer  to  the 
testimony,  is  there  anything  in  it  to  show 
that  she  knew  he  was  not  the  author  of  the 
article.  On  the  contrary,  the  testimony  tends 
to  show  that  she  regarded  him  as  responsible 
for  the  article.  We  are  of  opinion  that  this 
testimony  should  not  have  been  admitted. 
And  the  same  observations  above  made  are 
also  applicable  to  that  portion  of  deceased's 
dying  declarations  wherein  he  says,  "I  did 
not  write  the  article  which  gave  offense." 

Appellant  further  objected  to  that  portion 
of  the  dying  declaration  of  deceased  as  fol- 
lows: "When  they  came  into  the  office,  I 
treated  them  perfectly  gentlemanly.  They 
added  insult  after  insult."  Appellant  object- 
ed to  this  on  the  ground  that  It  was  not  the 
statement  of  any  fact,  but  a  conclusion  of 
the  witness.  We  concur  in  this  view.  See 
the  question  discussed  in  Williams  v.  State, 
supra.  When  Mrs.  Williams  was  on  the 
stand,  the  state  was  permitted  to  prove  by 
her  that  her  husband  told  her  on  Sunday  that 
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he  vu  going  to  get  a  pistol  Monday.  Thla 
was  objected  to  by  defendant  because  the 
nme  elicited  &  private  and  privileged  com- 
munication between  the  husband  and  wife, 
and  waa  calculated  to  prejudice  the  rights  of 
defendant.  It  was  not  shown  that  this  was 
pertinent  or  germane  to  the  examination  of 
the  witness  in  chief,  so  as  to  authorise  the 
state  to  bring  it  out  In  cross-examination. 
Standing  Isolated,  it  would  appear  that  this 
was  a  privileged  communication  between  the 
husband  and  wife,  and  should  have  been  ex- 
cluded, under  article  774,  Code  Cr.  Proc. 

Appellant  also  excepted  to  the  court's 
charge  on  manslaughter,  and  to  the  refusal 
of  the  court  to  give  her  requested  charge  on 
that  subject.  We  have  examined  the  court's 
charge  carefully  on  this  subject,  and  find  that 
it  only  submitted  to  the  jury  manslaughter 
predicated  on  a  killing  by  appellant  herself. 
Bald  charge  submits  an  assault  on  her  by 
deceased  as  adequate  cause,  and  further  sub- 
mits that  if  she  sought  deceased,  not  for  the 
purpose  of  killing  or  inflicting  serious  bodily 
Injury,  and,  in  the  conflict  which  ensued,  de- 
ceased attacked  her  in  such  manner  as  to 
cause  her  to  apprehend  death  or  serious  bod- 
ily injury,  and  she  formed  the  intent  to  kill 
under  passion  so  excited,  in  such  event  she 
would  be  guilty  of  manslaughter.  The  court 
gave  no  charge  predicated  on  the  killing  by 
Williams,  the  husband  of  appellant,  nor  did 
he  give  any  charge  predicated  on  the  alleged 
libelous  article.  It  is  true  that  appellant,  by 
her  own  testimony,  shows  that  she  stabbed 
deceased,  yet  the  jury  may  not  have  be- 
lieved her  statement;  and  there  is  testimony 
in  the  record  on  the  part  of  the  state  Indicat- 
ing (hat  Williams,  her  husband,  did  the  stab- 
bing. Now,  if  Williams  committed  the  act 
which  caused  deceased's  death,  and  he  was 
instigated  thereto  on  account  of  the  libelous 
article,  or  on  other  accounts  suggested  In  the 
record  as  adequate  cause  to  create  passion, 
and  the  killing  by  him  was  under  circum- 
stances requiring  a  charge  on  manslaughter, 
certainly  his  wife  should  have  had  the  bene- 
fit of  a  charge  presenting  that  view  of  the 
case.  The  court.  In  its  charge,  defines  who 
are  principals;  but  it  nowhere  gave  appellant 
the  benefit  of  the  doctrine  of  principals,  as 
applied  to  a  killing  by  appellant's  husband. 
Moreover,  the  effect  of  the  court's  charge  in 
singling  out  certain  circumstances  as  ade- 
quate cause  to  reduce  the  offense  to  man- 
slaughter, In  omitting  to  Instruct  the  jury  in 
that  connection  In  regard  to  the  alleged  libel- 
ous article  and  its  influence  on  appellant's 
mind,  was  calculated  to  wholly  deprive  her  of 
the  benefit  of  passion  excited  In  her  mind  on 
that  account;  and,  In  our  view  of  the  case, 
she  should  have  had  the  benefit  of  such  an 
instruction.  The  charge  asked,  in  our  opin- 
ion, remedied  the  defects  complained  of,  and 
was  a  proper  charge,  and  should  have  been 
given.  For  the  errors  pointed  out,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 


CARPENTER  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  10, 
1899.) 

Cbthis  al  Law — Etidbhcb — Rbttbw — Bnx  of  Ex- 
ceptions —  NSOXBSITT  —  EVXDBSOB  ON  FOJUflU 

Tbial— New  Tbial —  Nbwlt-Diboovbhbd  Evi- 
dbhob— review — vsritioation  of  motion. 

1.  Where  defendant  and  another  raised  a 
difficulty  with  the  prosecutor,  evidence  of  inch 
other's  acts  during  the  continuance  of  the  diffi- 
culty is  admissible  against  defendant,  as  part 
of  the  res  gestae. 

2.  An  assignment  of  error  in  a  criminal  case 
to  which  no  bill  of  exceptions  is  reserved  can- 
not be  reviewed  on  appeal. 

3.  Where  a  witness  for  the  state  In  a  criminal 
case  could  not  read,  was  unwilling,  and  testi- 
fied contrary  to  his  testimony  on  the  prelimina- 
ry examination,  which  had  been  reduced  to 
writing,  it  was  not  error  to  permit  the  state's 
attorney  to  read  his  former  testimony  to  re- 
fresh his  memory. 

4.  Refusal  to  grant  a  new  trial  of  a  criminal 
case  on  the  ground  of  newly-discovered  evi- 
dence cannot  be  reviewed  where  that  ground 
of  the  motion  therefor  was  not  verified  by  ap- 
pellant 

Appeal  from  district  court,  Clay  county;  A. 
H.  Carrigan,  Judge. 

Elmo  Carpenter  was  convicted  of  an  as- 
sault with  intent  to  murder,  and  he  appeals. 
Affirmed. 

A.  K.  Swan,  for  appellant  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  with  Intent  to  murder,  and  his  pun- 
ishment assessed  at  confinement  In  the  peni- 
tentiary for  a  term  of  iy»  years;  hence  this 
appeal 

Appellant's  first  assignment  of  error  is, 
"The  court  erred  in  overruling  defendant's  ob- 
jection to  the  testimony  of  H.  H.  Schwend  and 
other  witnesses  as  to  the  conduct  of  Chas. 
Flanlgan  at  and  after  the  time  Bob  Glvens 
was  forced  into  the  waiting  room  at  the  depot, 
as  shown  by  bill  of  exceptions."  It  appears 
from  the  record  that  appellant  and  Charles 
Flanlgan,  who  were  brothers-in-law,  raised  a 
difficulty  with  Bob  Glvens;  and  during  the 
progress  of  the  trial  he  objected  to  proof  of 
the  conduct  of  Charles  Flanlgan  towards  said 
Glvens,  in  the  absence  of  appellant  The 
grounds  of  objection  were:  "Because  it  was 
not  shown  that  there  was  a  conspiracy  be- 
tween appellant  and  Flanlgan,  and  because 
the  offense,  if  any,  had  been  completed  before 
said  Flanlgan  entered  said  waiting  room,  and 
because  the  proof  showed  that  defendant  had 
abandoned  the  difficulty,  if  he  had  entered  in- 
to it  and  was  not  present  at  the  happening 
of  said  conduct"  This  bill  is  approved  by 
the  court,  with  the  following  explanation: 
"That  it  appeared  that  the  acts  of  Chas. 
Flanlgan  were  done  In  the  waiting  room  im- 
mediately after  the  shooting,  and  before  the 
difficulty  had  ended."  Where  two  parties  en- 
ter Into  a  difficulty  with  a  third  party,  the 
acts,  declarations,  and  conduct  of  either  par- 
ty are  admissible  against  the  other,  during 
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the  continuance  of  the  difficulty,  as  part  of  the 
res  gestae. 

There  Is  no  bill  of  exceptions  reserved  to 
support  appellant's  second  assignment  of  er- 
ror, which  complains  of  the  action  of  the 
court  In  excluding  testimony,  and  hence  we 
cannot  review  It  Appellant's  second  assign- 
ment of  error  complains  of  the  action  of  the 
court  In  the  following  particular:  "B.  G.  Ger- 
Ing,  witness  for  state,  was  placed  on  the 
stand,  and  asked  by  counsel  for  state  If  he 
was  present  at  a  difficulty  between  Bob  Giv- 
ens  and  appellant  and  Flanigan,  In  which 
Ohas.  Flanigan  shot  at  Glvens;  and  witness 
said  that  he  was.  State's  counsel  then  asked 
witness  whether  or  not  defendant  put  any- 
thing in  bis  (witness*)  pocket  just  after  Flani- 
gan fired  the  shot,  to  which  witness  replied 
that  he  did  not  The  testimony  of  said  wit- 
ness given  at  the  examining  trial  of  defend- 
ant, and  reduced  to  writing,  was  then  identi- 
fied by  witness,  whereupon  state's  counsel 
asked  witness  to  state  whether  or  not  be  tes- 
tified to  this  on  the  examining  trial,  and  pro- 
ceeded to  read  a  part  of  said  testimony  to 
said  witness,  to  which  appellant  objected  up- 
on the  ground  that  the  same  was  leading  and 
suggested  to  witness  the  answer  desired, 
which  objection  was  by  the  court  overruled. 
Appellant  then  objected  to  the  reading  of  said 
evidence  In  the  hearing  and  presence  of  the 
jury,  which  objection,  also,  the  court  overrul- 
ed, and  permitted  state's  counsel  to  read  to 
said  witness,  within  the  hearing  of  the  jury, 
as  follows,  from  the  testimony  of  said  wit- 
ness, to  wit:  'Some  one  dropped  something  In 
my  pocket  during  the  difficulty.  Eight  or  ten 
minutes  later,  some  one  came  and  asked  me 
for  that  which  he  had  placed  in  my  pocket 
and  got  the  thing  left  in  my  pocket  himself. 
I  don't  know  what  It  was  in  my  pocket  Car- 
penter put  whatever  it  was  in  my  pocket  and 
Carpenter  took  it  out'  Witness  was  then 
asked  to  tell  how  it  was,  to  which  defendant's 
counsel  objected  on  the  ground  that  state's 
counsel  had,  by  reading  said  testimony  to  wit- 
ness, suggested  to  him  the  desired  answer, 
which  objection  was  by  the  court  overruled, 
and  said  witness  was  permitted  to  testify  as 
follows:  'Just  after  the  shot  was  fired  by  de- 
fendant Flanigan,  Carpenter  came  up  to  me 
and  put  something  in-  my  pocket,  and  In  a 
few-minutes  he  came  and  got  it  again.  I  did 
not  put  my  hand  in  my  pocket,  and  don't 
know  what  it  was  he  put  In  there.  When  he 
came  back  he  said,  "I  want  to  get  what  I 
dropped  in  your  pocket" ' "  The  court  ex- 
plains the  bill  as  follows:  "That  said  wit- 
ness testified  that  he  could- not  read,  and  he 
showed  clearly  that  he  was  an  unwilling  wit- 
ness, and  state's  counsel  stated  that  he  want- 
ed to  read  the  above  testimony  only  to  refresh 
the  memory  of  the  witness;  and  the  court 
ruled,  under  the  circumstances,  that  the  mem- 
ory of  the  witness  could  be  so  refreshed." 
The  reasons  for  the  admission  of  this  testi- 
mony, as  stated  by  the  court,  make  it  clearly 


admissible.  Where  a  witness  cannot  read,  his 
statement  can  certainly  be  read  to  him,  to 
know  If  he  bad  made  such  statement.  This  is 
especially  true  when,  as  Indicated  by  the 
court  the  witness  is  an  unwilling  one.  We 
have  frequently  held  that  where  a  witness  Is 
not  willing  to  tell  what  he  knows  about  the 
transaction,  the  party  Introducing  him  can 
ask  him  leading  questions,  and  force '  from 
his  unwilling  lips  the  truth  that  is  being 
sought.  We  do  not  think  the  court  erred  in 
admitting  the  testimony  in  the  manner  In 
which  he  did. 

Appellant's  third  assignment  complains  of 
the  action  of  the  court  in  submitting  the  law 
of  conspiracy  and  common  design  on  the  part 
of  the  defendant  and  Charles  Flanigan  to  mur- 
der the  prosecuting  witness,  Bob  Glvens,  for 
the  reason  that  there  was  not  sufficient  evi- 
dence to  justify  such  charge.  We  do  not 
think  It  necessary  to  review  the  facts,  but 
suffice  it  to  say  that  we  think  the  evidence 
amply  raised  this  issue,  and  the  court  acted 
properly  in  submitting  the  same  to  the  jury. 

Appellant's  fourth  assignment  complains  of 
the  sixth  paragraph  of  the  court's  charge  be- 
cause there  is  not  sufficient  proof  to  justify 
the  conclusion  that  appellant  was  a  principal, 
acting  with  Charles  Flanigan.  And  the  fifth 
assignment  also  refers  to  this  same  matter. 
As  above  indicated,  we  do  not  think  there  was 
any  error  in  the  court's  charge  on  this  phase 
of  the  law.  Nor  did  the  court  err  in  not 
charging  on  self-defense,  nor  in  falling  to 
charge  on  circumstantial  evidence. 

Appellant's  ninth  assignment  complains  of 
the  court  not  granting  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  This 
ground  of  the  motion  is  not  sworn  to  by  ap- 
pellant, and  hence,  even  if  meritorious,  could 
not  be  considered  by  us.  The  evidence  Is 
amply  sufficient  to  support  the  finding  of  the 
jury,  and  the  judgment  Is  In  all  things  af- 
firmed. 


DONNELLY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  10, 

1889.) 

Criminal  Law— Appeal— Recognizance. 

1.  A  recognizance  in  a  criminal  cause,  which 
does  not  state  the  punishment  assessed  against 
the  appellant,  is  not  sufficient,  under  Acta  25th 
Leg.  p.  5. 

2.  A  recognizance,  entered  into  after  the  ex- 
piration of  the  term  of  court  at  which  convic- 
tion was  had,  is  not  sufficient  to  give  the  ap- 
pellate court  jurisdiction. 

Appeal  from  district  court,  Mills  county; 
John  M.  Furman,  Judge. 

F.  W.  Donnelly  was  convicted  of  crime, 
and  appeals.  Dismissed. 

Cox  &  Meek,  for  appellant  Robt  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  The  assistant  attorney  gener- 
al files  a  motion  to  dismiss  this  cause  because 
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this  court  has  no  jurisdiction,  upon  the  fol- 
lowing grounds:  "(1)  Because  the  recogni- 
sance entered  Into  by  appellant  on  September 
22,  1886,  and  during  the  term  of  court  at 
■which  appellant  -was  tried,  does  not  comply 
■with  the  form,  either  substantially  or  other- 
wise, as  set  forth  In  article  887,  Code  Cr. 
Proa  (Acts  25th  Leg.  p.  6),  and  is  therefore 
not  such  as  will  sustain  the  jurisdiction  of 
this  court.  (2)  That  appellant  was  tried  at 
the  September  term  of  the  district  court  of 
Mills  county,  which  adjourned  on  October  1, 
1896,  and  that  at  the  March  term  of  said 
court,  on,  to  wit,  March  27,  1889,  appellant 
entered  into  the  recognizance  disclosed  la 
what  is  termed  the  'Supplemental  Transcript" 
on  file  herein;  that  the  same  was  so  entered 
Into  by  appellant  after  the  term  at  which  he 
was  tried,  and  after  the  trial  court  had  lost 
jurisdiction  of  said  cause."  We  find,  from  an 
inspection  of  what  purports  to  be  the  first 
recognizance  filed,  that  the  same  does  not,  as 
indicated,  comply  with  the  form  prescribed 
for  recognizance  by  the  twenty-fifth  legisla- 
ture', in  that  the  same  does  not  state  the  pun- 
ishment assessed  againt  appellant.  We  have 
repeatedly  held  that  a  recognizance  which 
falls  to  state  this  Is  defective.  See  Code  Cr. 
Proc.  art.  887  (Acts  25th  Leg.  p.  5);  May  v. 
State  (Tex.  Cr.  App.)  49  S.  W.  402;  Davis  v. 
State,  Id.  403;  Herrington  v.  State,  Id.  402. 

As  to  the  recognizance  entered  into  by  ap- 
pellant after  the  adjournment  of  the  term  of 
court  at  which  he  was  convicted,  It  is  only 
necessary  here  to  state  that  the  same  Is  in- 
sufficient, because  there  is  no  authority  for 
entering  into  a  recognizance  after  the  expira- 
tion of  the  term  of  court  at  which  the  con- 
viction was  had.  Hill  v.  State,  4  Tex.  App. 
562;  Turner  v.  State,  16  Tex.  App.  318:  Lew- 
is v.  State.  34  Tex.  Cr.  K.  126.  29  S.  W.  384, 
774,  and  30  S.  W.  231;  Quarks  v.  State,  37 
Tex.  Cr.  R.  362,  39  S.  W.  668,  and  also  on 
motion  for  rehearing  (Dallas  term,  1899)  60 
6.  W.  457.  For  the  reasons  stated,  the  ap- 
peal in  this  case  Is  dismissed. 


PERRY  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  10, 
1899.) 

Cbimihal  Law — Appeal — Rbcogmzance. 

Where  a  recognizance  filed  on  appeal  in  a 
criminal  cause,  under  Acts  25th  Leg.  p.  5,  fails 
to  state  the  amount  of  punishment  assessed 
against  the  appellant,  the  appeal  will  be  dis- 
missed on  motion. 

Appeal  from  Coke  county  court;  L.  H. 
Brightman,  Judge. 

R.  P.  Perry  was  convicted  of  slander,  and 
appeals.   Appeal  dismissed. 

Robt  A  John,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  assistant  Attorney 
general  moves  to  dismiss  the  appeal  because 
the  recognizance  Is  not  sufficient,  in  that  it 


falls  to  state  the  amount  of  punishment  as- 
sessed against  appellant,  as  prescribed  in  the 
form  of  recognizance  provided  by  Acts  25th 
Leg.  p.  6.  We  find,  upon  an  Inspection  of  the 
recognizance,  that  the  point  Is  well  taken,  and 
the  motion  Is  sustained.  The  appeal  Is  dis- 
missed. 


HOWARD  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  10, 

1899.) 

Appeal— Recognizance — SuFPioraucT. 

A  recognizance  which  does  not  state  the 
amount  of  punishment  assessed  against  appel- 
lant is  insufficient  to  support  an  appeal. 

Appeal  from  Comanche  county  court;  J.  M. 
Lambert,  Judge. 

Monroe  Howard  was  convicted  of  assault, 
and  appeals.    Appeal  dismissed. 

Graham  &  Brightman,  for  appellant  Robt 
A.  John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  aggravated  assault.  Motion  Is  made 
by  the  assistant  ,  attorney  general  to  dismiss 
the  appeal  because  the  recognizance  Is  not 
sufficient.  The  defect  is  in  the  following  par- 
ticular: the  failure  to  state  the  amount  of  the 
punishment  assessed  against  appellant.  We 
find  the  recognizance  defective  as  stated,  and 
the  motion -is  sustained.  See  May  v.  State 
(Tex.  Cr!  App.)  49  8.  W.  402.  The  appeal  Is 
dismissed.. 


PECK  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  10, 
1899.) 

Criminal  Law— Sufficibnot  of  Recognizance— 
Dismissal  of  Appeal. 

1.  A  recognizance  which  does  not  state  the 
punishment  to  which  defendant  was  sentenced 
is  insufficient  to  support  an  appeal. 

2.  If  the  recognizance  filed  at  the  time  of 
taking  an  appeal  is  defective,  accused  cannot 
prevent  a  dismissal  by  filing  a  valid  recog- 
nizance. 

Appeal  from  district  court,  Mills  county; 
John  M.  Furman,  Judge. 

J.  R.  Peck  was  convicted  of  larceny,  and 
appeals.   Appeal  dismissed. 

Cox  &  Meek,  for  appellant  Robt  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed at  the  September  term,  1898,  of  the  dis- 
trict court  of  theft  of  property  under  the 
value  of  $50,  and  his  punishment  assessed  at 
confinement  in  the  county  jail  for  24  hours. 
He  entered  Into  a  recognizance  during  said 
term,  pending  his  appeal  to  this  court.  The 
recognizance  is  defective  In  not  stating  the 
amount  of  punishment  assessed  against  ap- 
pellant—in fact  it  is  not  the  form  prescribed 
by  the  act  of  the  25th  legislature.   At  the 
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March  term,  1880,  appellant  sought  to  enter 
Into  another  recognizance.  Thla  cannot  be 
done.  The  motion  of  the  assistant  attorney 
general  to  dismiss  the  appeal  la  sustained, 
and  the  appeal  is  dismissed. 


FREEMAN  t.  STATE. 
(Oourt  of  Criminal  Appeals  of  Texas.   May  10, 
1899.) 

Hoihccdb  —  Dbcllbxtions  or  Ihjttrbd  Fahtt— 
Rbs  Qest^b.' 
Deceased,  after  being  wounded,  and  after 
the  parties  had  separated,  and  left  the  scene 
of  the  difficulty,  ordered  a  doctor  to  be  brought, 
gave  his  keys  to  a  bystander,  with  instructions 
to  open  his  saloon,  into  which  deceased  was 
carried.  He  then  became  unconscious,  in  which 
state  he  remained  for  some  time.  Upon  re- 
gaining consciousness,  and  having  his  wounds 
dressed,  deceased  made  a  statement  relative  to 
the  difficulty,  in  narrative  form,  using  the  past 
tense,  and  prefacing  it  by  a  statement  in  no 
way  connected  with  the  difficulty,  field,  that 
the  statement  was  admissible  as  part  of  the 
res  gestae,  though  from  30  to  60  minutes  had 
elapsed  since  the  difficulty,  and  the  mind  of 
deceased  had,  in  the  meantime,  been  diverted 
by  other  affairs. 

Motion  for  rehearing.  Overruled. 
For  former  opinion,  see  46  S.  W.  641. 

Cecil  Smith,  X  H.  Glasgow,  and  J.  M.  Mor- 
gan, for  appellant.  Robt  A.  John,  Asst.  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  This  case  was  affirmed 
at  the  last  Austin  term,  1898,  and  motion  for 
rehearing  was  presented  and  argued  at  the 
Tj'ler  term,  1898.  The  motion  and  argument 
of  appellant's  counsel  particularly  calls  in 
question  the  action  of  this  court  in  holding 
that  the  statement  of  the  deceased,  made  di- 
rectly after  the  difficulty  which  ultimately 
caused  his  death,  was  erroneous.  In  the  orig- 
inal opinion  we  did  not  discuss  this  matter  at 
length,  but  stated  the  question  In  general 
terms,  citing  authorities.  We  now  set  forth 
appellant's  bill  of  exceptions  on  this  subject 
In  full:  "Be  It  remembered  that  upon  the 
trial  of  the  above  styled  and  numbered  cause 
the  state  showed  by  the  witness  Newberry 
that  he  was  standing  00  or  70  yards  from  de- 
fendant and  deceased  at  the  time  of  the  diffi- 
culty, and  that  after  the  difficulty  the  deceas- 
ed left  defendant,  and  came  toward  his  (de- 
ceased's) saloon,  which  saloon  was  60  or  70 
yards  from  the  place  of  the  difficulty;  that 
the  witness  ran  toward  deceased,  and  met  him 
about  half  way  between  the  saloon  and  the 
place  of  the  difficulty,  at  which  time  deceased 
remarked  to  witness  that  that  damned  son  of 
a  blteb  has  killed  me  over  that  coon.'  The 
deceased  then  told  witness  to  go  after  the 
doctor  for  him,  and  witness  then  told  deceased 
to  give  him  his  keys  to  the  saloon  door.  De- 
ceased then  took  the  keys  to  the  door  out  of 
his  left  pants  pocket,  with  bis  right  hand, 
and  gave  the  keys  to  the  witness,  and  witness 
went  on,  and  opened  the  saloon  door,  and 
turned  back,  and  met  deceased  about  10  steps 


I  from  the  saloon,  and  assisted  deceased  to  sit 
down  in  the  saloon  door.  When  deceased  sat 
down  In  the  saloon  door,  he  said,  'I  believe  I 
will  faint'  Witness  then  fixed  a  blanket  back 
in  the  saloon,  and  we  put  deceased  upon  it,  at 
which  time  deceased  fainted,  and  remained  In 
a  fainting  condition  for  about  10  minutes  be- 
fore he  recovered;  and  about  15  or  20  minutes 
after  be  recovered,  and  after  the  wounds  were 
dressed,  deceased  stated  to  Aunt  Nancy  John- 
son, in  my  presence,  that  he  was  not  afraid 
to  die;  that  'some  people  look  down  on  the 
saloon  business,  but  I  have  never  wronged  any 
person  out  of  a  cent,  and  have  tried  to  live 
honest';  and  then  went  on  to  state  that  'when 
the  defendant  met  me  he  asked  me  if  I  had 
seen  anything  of  his  coon,  and  I  told  him  I 
had  not;  and  I  said,  "Why?"  and  defendant 
said,  "some  God  damned  son  of  a  bitch  had 
turpentined  bis  coon  while  be  had  gone  to 
dinner."  I  said,  "I  had  something  to  do  with 
that,  and  I  do  not  want  to  be  called  such 
names."  Defendant  said,  "If  you  did,  you  are 
a  damned  son  of  a  bitch."  I  then  struck  the 
defendant,  and  about  the  same  time  defend- 
ant struck  me.  I  knocked  the  defendant 
down,  but  I  did  not  know  I  was  cut  until  I 
tried  to  reach  out  my  left  hand  to  take  hold 
of  defendant,  and  found'that  my  left  arm  was 
paralyzed.'  After  the  defendant  cut  me,  I  saw 
the  knife  In  his  hand.  It  was  a  large  knife, 
with  a  blade  8  or  4  Inches  long,  with  a  sharp 
curved  point.'  The  state  offered  the  evidence 
of  the  deceased's  remarks  as  detailed  by  the 
witness  Newberry  as  res  gestae,  which  state- 
ments were  made  between  30  and  60  minutes 
from  the  time  of  the  difficulty.  To  all  of 
which  statements  of  the  deceased,  as  detailed 
to  Mrs.  Johnson,  in  reference  to  how  the  diffi- 
culty took  place,  in  the  presence  of  the  wit- 
ness Newberry,  the  defendant  objects,  for  the 
reason  that  such  statements  so  made  to  Mrs. 
Johnson  In  presence  of  the  witness  Newberry 
were  not  admissible  as  res  gestae  in  the  trial 
of  said  cause;  which  objection  on  the  part  of 
defendant  the  court  overruled,  and  allowed 
said  witness  Newberry  to  detail  to  the  jury 
the  statements  of  the  deceased  made  to  Mrs. 
Johnson  as  to  how  the  difficulty  occurred.  To 
which  ruling  of  tbe  court  the  defendant  ex- 
cepts," etc.  It  will  be  seen  from  the  above 
bill  of  exceptions  that  appellant  does  not  ob- 
ject to  any  particular  statement  of  the  de- 
ceased, as,  to  wit,  that  he  said  that  he  was 
not  afraid  to  die,  etc.,  but  the  general  objec- 
tion urged  Is  that  the  detailed  statement  of 
the  deceased  to  Mrs.  Johnson  In  reference  to 
how  the  difficulty  occurred  was  not  res  gestae. 
In  the  very  able  and  exhaustive  brief  filed  hy 
appellant  on  motion  for  rehearing  he  urges 
that  the  length  of  time  that  elapsed  between 
tbe  time  deceased  was  cut  by  appellant  and 
the  statement  made,  being  about  60  minutes, 
Is  a  circumstance  tending  to  show  that  said 
statement  was  not  res  gestae;  that,  In  addi- 
tion to  this,  appellant  went  about  other  things, 
to  wit,  that  he  sent  for  the  doctor;  that  he 
asked  the  witness  Newberry  to  open  his  sa- 
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loon  door,  and  got  his  keys  out  of  bis  pocket 
for  that  purpose;  that  be  then  remarked  that 
be  was  about  to  faint,  and  sat  down  on  the 
gallery;  that  after  this  be  did  faint,  and  was 
removed  into  the  saloon;  that  be  remained 
unconscious  for  some  time;  that,  after  con- 
sciousness returned,  his  wounds  were  dressed, 
and  in  about  10  minutes  thereafter  he  made 
the  statement  referred  to.  And  as  further 
indicative  of  the  fact  that  there  was  a  break 
or  let  down  in  the  coatinaity  of  his  statement 
to  Mrs.  Nancy  Johnson,  be  prefaced  his  state- 
ment with  the  remarks  "that  he  was  not 
afraid  to  die;  that  some  people  look  down  on 
the  saloon  business,  but  that  he  bad  never 
wronged  any  person  out  of  a  cent,  and  that  be 
had  tried  to  live  honest"  It  is  further  in- 
sisted that  said  statement  appears  to  be  re- 
moved from  the  domain  of  res  gestae  by  the 
fact  that  It  was  la  a  narrative  form. 

There  is  no  difficulty  as  to  a  definition  of 
the  term  "res  gestae."  Mr.  Wharton  defines 
"res  gestae"  "as  facts  speaking  for  themselves 
through  the  instinctive  words  and  acts  of 
participants,  and  not  in  the  words  and  acts  of 
participants  when  narrating  the  facts.  What 
is  done  or  said  by  participants  tinder  the  Im- 
mediate spur  of  the  transactions  becomes  thus 
part  of  the  transaction,  because  it  Is  thuB  the 
transaction  which  speaks."  And  at  common 
law  the  res  gestae  was  strictly  confined  to  the 
transaction  itself.  See  Whart  Ev.  §f  262- 
264,  inclusive;  Underh.  Cr.  Ev.  §}  U5-S8,  In- 
etasive.  The  doctrine  in  some  of  the  Ameri- 
can states  has  been  extended  beyond  the 
very  time  of  the  transaction,  and  the  rule  in 
Texas  is  very  liberal  In  the  admission  of  tes- 
timony as  res  gestae.  On  this  subject  we 
quote  from  Lewis  v.  State,  29  Tex.  App.  201, 
15  S.  W.  642,  which  is  the  approved  doctrine 
on  this  subject,  as  follows:  "In  order  to  con- 
stitute declarations  a  part  of  the  res  gestae,  it 
is  not  necessary  that  they  were  precisely  co- 
incident in  poiat  of  time  with  the  principal 
fact,  but  if  they  spring  out  of  the  principal 
fact,  were  voluntary  and  spontaneous,  and 
made  at  a  time  so  near  as  to  preclude  the 
idea  of  deliberate  design,  they  may  be  re- 
garded as  contemporaneous,  aud  are  admis- 
sible In  evidence."  And  see  Castillo  v.  State, 
31  Tex.  Cr.  B.  146,  10  S.  W.  802.  "The  diffi- 
culty has  been,"  as  was  remarked  by  Judge 
Hurt  in  Lewis  v.  State,  supra,  "in  the  appli- 
cation of  the  principle."  And  we  confess 
that,  viewing  the  decisions  of  our  court  on 
this  subject,  it  has  been  marked  with  great 
latitude  as  to  the  time  testimony  has  been 
admitted  as  res  gestae.  In  Stagner  v.  State, 
9  Tex.  App.  440,  statements  made  20  minutes 
after  the  transaction  were  admitted.  And  so 
ia  Lewis  v.  State,  29  Tex.  App.  201,  15  S.  W. 
642,  the  statement  made  from  a  half  hour  to 
an  hour  and  a  half  after  the  transaction  was 
held  admissible.  In  Fulcher's  Case,  28  Tex. 
App.  465,  13  S.  W.  750,  a  declaration  was  ad- 
mitted which  was  made  15  minutes  after  the 
shooting.  In  Brown's  Case,  44  S.  W.  174,  a 
declaration  made  10  minutes  after  the  trans- 


action was  excluded.  And  so  in  Ford's  Case 
(Dallas  Term;  1899)  50  S.  W.  350,  a  declara- 
tion made  some  15  minutes  after  the  shoot- 
ing was  excluded.  Of  cenrse,  all  these  cases 
depend  upon  their  own  peculiar  facts.  In 
those  cases  in  which  the  testimony  was  held 
admissible  the  judges  appear  to  have  based 
their  decision  on  the  idea  that  the  circum- 
stances indicated  a  spontaneity,  while  in  the 
others  there  were  circumstances  which  indi- 
cated deliberation  and  reflection. 

Another  test  as  to  what  constitutes  res  ges- 
tae is  that  it  is  the  event  speaking  for  Itself 
at  the  time.  To  illustrate,  If,  during  the  dif- 
ficulty, one  cry  out,  "Spare  me!"  or  "Don't 
stab  me  again!"  But  if  It  is  the  narration  of 
a  past  transaction  it  ought  not  to  be  ad- 
mitted; as  if,  after  a  difficulty  between  A. 
and  B.,  A.  narrates  to  C  the  circumstances 
of  the  difficulty  in  the  past  tense.  So  far  as 
the  Texas  cases  are  concerned,  we  appear  to 
have  made  a  complete  departure  from  this 
rule,  for  a  large  portion  of  the  decided  cases 
on  this  question  are  in  phraseology  narratives 
of  a  past  occurrence.  In  Craig's  Case,  80 
Tex.  App.  621,  18  S.  W.  297,  this  court  recog- 
nised the  difficulty  of  reconciling  the  cases, 
or  of  stating  the  application  of  the  rule  to  any 
given  case.  We  quote  from  Judge  Hurt's 
opinion  in  said  case,  as  follows:  "Just  when 
the  fact  or  statement  is  or  is  not  a  part  of 
the  res  gestae  is  one  of  the  most  difficult  ques- 
tions to  solve  known  to  the  writer.  The  old 
rale  was  that,  to  be  a  part  of  the  res  gestae, 
the  fact  or  statement  should  be  contempo- 
raneous with  the  transaction;  and  this  rule 
is  approved  by  many  courts  of  the  first  abil- 
ity. On  the  other  hand,  the  rule  has  been 
construed  so  as  to  admit  acts  and  declara- 
tions occurring  not  contemporaneous  with  the 
transaction  which  preceded  or  followed  it; 
and  when  they  are  to  be  admitted  or  rejected, 
if  not  coincident  with  the  act  or  transaction 
in  question,  is  a  question  of  judicial  discre- 
tion of  embarrassing  nicety."  On  this  same 
subject  we  quote  from  Underh.  Or.  Ev.,  as 
follows:  "The  spontaneous,  unpremeditated 
character  of  the  declarations,  and  the  fact 
that  they  seem  to  be  the  natural  and  neces- 
sary concomitants  of  some  relevant  transac- 
tion in  which  their  author  was  a  participant, 
constitute  the  basis  for  their  admission  as 
evidence.  If  a  sufficient  period  has  inter- 
vened between  the  act  and  the  statement  for 
consideration,  preparation,  or  taking  advice, 
the  statement  may  be  rejected.  The  mere 
likelihood  or  probability  that  the  statement 
was  the  result  of  advice  or  consideration  may 
exclude  it  Actual  preparation  need  not  be 
shown.  *  *  *  On  the  whole,  res  gestae 
cannot  be  arbitrarily  confined  within  any  lim- 
its of  time.  The  element  of  time  is  not  al- 
ways material.  If  the  declarations  are  nar- 
rative and  descriptive  in  their  form  and  char- 
acter, if  they  are  not  the  impromptu  outpour- 
ings of  the  mind,  they  should  be  rejected, 
though  uttered  only  a  few  minutes  after  the 
main  transactions."  Underh.  Cr.  Bv.  H  r 
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97.  And  again,  In  order  to  test  the  spon- 
taneity of  the  statement,  In  addition  to  the 
lapse  of  time,  the  fact  that  after  the  main 
transaction  something  else  Intervened,  or  the 
party  engaged  in  some  other  affair  prior  to 
making  the  statement,  would  be  a  circum- 
stance to  exclude  it.  This  was  the  rule 
adopted  in  Bradberry  v.  State,  22  Tex.  App. 
273,  2  S.  W.  592.  In  that  case  the  witness 
Haselfleld  lived  some  200  yards  from  the 
place  where  the  difficulty  occurred.  He 
heard  the  firing,  and  after  it  ceased  went  to 
the  place,  saw  defendant  hobbling  around, 
and  asked  him  what  was  the  matter.  De- 
fendant told  witness  to  catch  his  (defend- 
ant's) horse,  and  bring  it  to  him,  and  he 
would  tell  him  all  about  It  He  caught  de- 
fendant's horse,  took  It  to  him,  which  occu- 
pied about  three  minutes,  and  defendant  then 
made  the  statement  to  him  about  the  diffi- 
culty. The  lower  court  excluded  this  state- 
ment on  the  ground  that  it  was  not  a  part 
of  the  res  gestae.  On  appeal  the  ruling  of  the 
lower  court  was  affirmed.  The  holding  of 
the  court  was  predicated  on  the  fact  that  the 
party's  mind  in  the  Interim  became  employed 
about  another  affair,  to  wit,  catching  his 
horse,  and  that  he  had  time  for  reflection, 
and  that  this  constituted  a  break  or  let  down 
between  the  main  transaction  and  the  subse- 
quent statement,  and  that,  consequently,  the 
declaration  was  not  spontaneous.  Reviewing 
the  authorities,  it  clearly  appears  to  the  writ- 
er that,  having  departed  from  the  old  rule  on 
the  subject,  we  really  have  no  rule;  but  the 
admission  of  such  testimony  Is  predicated 
solely  on  the  discretion  of  the  judge  trying 
the  case  as  to  what  statements  are  or  are 
not  the  spontaneous  outgrowth  of  the  main 
transaction;  subject,  of  course,  to  review  by 
this  court  And  the  holding  of  this  court  on 
the  subject  seems  to  be  somewhat  confused, 
which  usually  follows  when  rules  are  aban- 
doned. What  is  spontaneous  belongs  to  the 
discretion  of  each  particular  judge,  and  is 
well  Illustrated  by  the  old  story  of  the  chan- 
cellor's foot  as  a  measure  of  the  judgment  of 
the  court  In  the  original  opinion  the  rule 
which  appears  to  be  In  vogue  in  this  state 
was  adopted,  and  It  was  held  that  the  state- 
ment appeared  to  be  spontaneous,  and  was 
res  gestae.  In  the  present  motion,  however, 
our  attention  has  been  called,  by  the  able 
brief  of  counsel  for  appellant  to  the  viola- 
tion of  several  tests  with  reference  to  the  ad- 
mission of  testimony  as  res  gestae,  and  the 
authorities  bearing  upon  this  question  have 
been  discussed  and  reviewed.  A  majority  of 
the  court  adhere  to  the  view  that  the  testi- 
mony here  admitted  is  within  the  rule  laid 
down  by  the  authorities  in  this  state.  I  am 
constrained  to  admit  that  some  of  the  cases 
go  very  far  towards  sustaining  the  admis- 
sion of  the  testimony  here  complained  of.  but 
I  do  not  believe  that  any  case  goes  as  far  as 
we  are  called  upon  now  to  extend  the  doc- 
trine. The  statement  here  was  made  about 
an  hour  after  the  main  transaction,  and  after 


the  parties  had  separated.  So,  In  point  of 
time,  the  testimony  here  complained  of  is  as 
far  removed  from  the  main  transaction  as 
that  of  any  reported  case.  Besides  this,  the 
parties  had  separated.  Both  had  left  the 
scene  of  the  transaction.  Defendant  had 
gone  to  bis  hotel,  and  deceased  had  gone  to 
his  saloon.  More  than  this,  the  mind  of  the 
declarant  had  In  the  meantime  been  diverted 
by  other  affairs.  He  bad  ordered  a  doctor; 
he  had  given  his  keys  to  Newberry,  to  open 
the  saloon  for  him;  he  remarked  that  he  was 
going  to  faint  and  did  faint;  he  was  then 
carried  Into  the  saloon,  and  remained  uncon- 
scious for  some  length  of  time.  After  this 
he  revived,  and  his  wounds  were  then  dress- 
ed. Some  15  minutes  after  consciousness  re- 
turned, and  when  a  crowd  had  gathered 
around,  he  made  the  statement  complained 
of  to  Mrs.  Johnson,  prefacing  it  by  a  state- 
ment as  to  other  matters  in  no  wise  connect- 
ed with  the  difficulty.  The  statement  itself, 
as  made,  was  In  narrative  form,  the  declarant 
using  the  past  tense.  I  believe  that  a  num- 
ber of  tests  erected  by  the  law  as  safeguards 
against  the  admission  of  this  character  of  tes- 
timony as  res  gestae  have  been  violated.  My 
Brethren,  however,  as  stated  before,  do  not 
agree  with  me,  but  believe  that  the  former 
opinion  should  be  adhered  to,  and  the  motion 
for  rehearing  overruled.  I  deem  it  proper, 
however,  to  express  my  views  on  this  ques- 
tion. In  accordance  with  the  views  of  the 
majority  of  the  court,  the  motion  for  rehear- 
ing la  overruled. 


SCROGGINS  v.  STATE. 
(Court  Of  Criminal  Appeals  of  Texas.   May  10, 

1899.) 

"Witnesses — Competency — Assault. 

1.  A  child  of  six,  when  sworn,  stated  she  did 
not  know  what  she  had  done,  or  understand 
its  meaning,  when  she  held  up  her  hand,  bat 
stated  she  knew  it  was  right  to  tell  the  truth, 
and  wrong  to  tell  lies,  and  that  people  that  told 
lies  were  put  in  jail.  'Held,  that  she  was  a 
competent  witness. 

2.  A  child  of  six  testified  to  facts  showing 
an  aggravated  assault  on  her  by  accused,  and 
was  corroborated  by  her  mother,  to  whom  she 
had  voluntarily  tola  enough  of  the  assault  to 
show  something  was  wrong,  and  when  the 
mother  approached,  accused  he  seemed  in  a  hur- 
ry to  get  away,  and  went  off  quickly.  Accused 
denied  the  assault,  but  was  impeached  by  one 
witness  in  rebuttal.  'Held,  that  the  verdict  of 
aggravated  assault  would  not  be  disturbed. 

Appeal  from  Travis  county  court;  A.  S. 
Walker,  Judge. 

G.  B.  Scrogglns  was  convicted  of  aggravated 
assault,  and  he  appeals.  Affirmed. 

Hugh  L.  Davis,  for  appellent  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

• 

BROOKS,  J.  Appellant  was  convicted  of 
an  aggravated  assault,  and  his  punishment 
assessed  at  a  fine  of  550,  and  he  appeals. 

In  the  view  we  take  of  this  case,  it  is  only 
necessary  to  pass  upon  two  questions. 
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Appellant  reserved  the  following  bill  of  ex- 
ceptions: "Be  It  remembered  that  on  the  15th 
day  of  April,  1897,  defendant,  G.  B.  Scroggins, 
being  on  trial  In  said  court  upon  Information 
charging  him  with  an  aggravated  assault  on  a 
child,  Margaret  Downle,  to  which  charge  de- 
fendant had  pleaded  not  guilty,  the  child  Mar- 
pa  ret  Downie  was  Introduced  as  a  witness, 
whereupon  defendant  objected  to  her  testi- 
mony as  Incompetent,  and  requested  the  court 
to  examine  her  as  to  competency  as  a  witness, 
which  the  Judge  proceeded  to  do,  directing  her 
to  hold  up  her  hand  and  be  sworn,  and,  she 
holding  up  her  hand,  the  Judge  administered 
to  her  or  repeated  to  her  the  oath:  'You 
swear  that  the  testimony  you  give  in  this  case 
shall  be  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth.  So  help  you  God;'  where- 
upon the  Judge  asked  the  child  if  she  under- 
stood what  she  had  Just  done,  to  which  she 
replied,  'No,  sir.'  When  he  again  asked  the 
question,  'Do  you  understand  the  meaning  of 
what  you  did  Just  now,  when  you  held  up 
your  hand?'  she  answering,  'No,  sir,'  the  ques- 
tion was  then  put  'Is  it  right  to  tell  the  truth 
or  not?*  Answer:  'It  Is  right.'  Question: 
•Is  It  wrong  to  tell  a  lie?"  Answer:  'Yes,  sir; 
It  Is  wrong.'  The  witness  was  then  passed 
to  the  state's  attorney  to  examine.  The  state 
asked  witness  If  she  knew  what  was  done  to 
people  that  told  lies.  She  answered,  'Put 
them  in  jail.'  The  county  attorney  then  ask- 
ed the  witness  if  it  was  right  or  wrong  to 
tell  the  truth,  to  which  witness  answered  that 
it  was  right  The  county  attorney  then  asked 
witness  if  it  was  right  or  wrong  to  tell  a  He, 
to  which  witness  answered  that  it  was  wrong. 
When  the  witness  was  passed  to  defendant 
he  asked  her  if  she  knew  the  meaning— if  she 
understood  what  she  did— when  the  Judge 
made  her  hold  up  her  hand.  She  answered 
that  she  did  not.  This  was  all  the  evidence 
as  to  the  qualification  of  the  witness.  The 
evidence  being  closed,  defendant  again  ob- 
jected, and  excepted  to  witness  Margaret 
Downie,  and  to  her  testimony,  on  the  ground 
that  she  had  not  qualified,  and  that  she  did 
not  understand  the  obligation  of  an  oath,  and 
excepted  to  the  action  of  the  court  in  allowing 
her  to  testify  and  to  her  testimony,— all  which 
objections  of  defendant  were  by  the  court 
overruled,"  etc.  We  think  that  the  bill  of  ex- 
ceptions shows  that  the  little  girl,  Margaret 
Downie,  was  a  competent  witness,  and  knew 
the  nature  and  quality  of  the  oath  adminis- 
tered to  her. 

Appellant  contends  that  there  is  no  evidence 
to  support  the  conviction  of  defendant  of  the 
offense  charged,  to  wit,  an  aggravated  assault. 
The  record  discloses  the  following  facts,  to 
wit:  Margaret  Downie,  the  assaulted  party, 
testified,  substantially,  as  follows:  "I  do  not 
know  what  I  did  when  I  held  up  my  hand. 
I  don't  understand  what  I  did  when  the  judge 
made  me  hold  up  my  hand.  I  am  six  years 
old.  It  Is  right  to  tell  the  truth,  and  wrong 
to  tell  a  story.  I  know  It  is  right  to  tell  the 
truth,  and  wrong  to  tell  a  story.   They  put 


people  who  tell  stories  In  jail.  I  was  playing 
in  the  yard  next  to  the  house  where  I  live. 
My  aunt  lives  there.  The  gentleman  came  to 
the  door.  I  saw  him  come  to  the  door,  and 
I  ran  and  opened  the  door,  and  asked  him 
In.  He  told  me  he  wanted  to  see  Miss  Mary. 
He  sat  down  in  the  parlor,  and  I  went  up- 
stairs, and  found  my  aunt  was  not  In,  and 
came  downstairs,  and  went  to  the  parlor  door, 
and  told  him  (meaning  defendant)  that  my 
aunt  was  not  in.  And  he  called  me  to  him, 
and  took  me  up  on  his  lap.  He  put  his  hands 
on  my  legs,  patted  them,  and  said  they  were 
fat.  He  put  his  hands  under  my  clothes.  I 
had  on  my  dress  and  drawers.  He  put  bis 
hands  under  my  drawers,  and  on  my  stomach. 
He  told  me  not  to  tell  anybody  what  he  had 
done  to  me,  and  said  he  would  give  me  a 
nickel.  He  gave  me  a  quarter  of  a  dollar, 
and  told  me  to  take  it  and  get  the  change, 
and  bring  him  twenty  cents.  I  took  the 
money  to  my  mamma,  and  told  her  what  the 
man  had  done.  Mamma  went  to  see  the  man. 
I  did  not  go  back  with  her."  On  cross-ex- 
amination, she  stated:  "When  the  man  went 
In,  he  sat  In  the  parlor.  There  was  a  colored 
woman  there,  but  when  she  saw  me  she  went 
away.  I  went  upstairs,  and  came  and  told 
the  man  the  lady  was  not  in,— she  was  gone 
to  school,— and  asked  him  to  leave  bis  name. 
I  did  not  have  on  the  dress  I  have  on  now. 
I  had  on  a  short  dress.  No  one  told  me  to 
say  what  I  have  said.  I  did  not  understand 
what  I  did  when  the  Judge  made  me  hold  up 
my  hand.  I  do  not  know  what  it  meant  I 
was  going  out  when  the  man  called  me  to 
him,  and  set  me  on  his  lap.  I  told  my  mother 
about  what  the  man  did  before  she  asked  me. 
She  went  to  see  the  man,  and  when  she  came- 
back  she  called  me  in  and  questioned  me.  I 
was  playing  In  the  yard.  I  had  told  her  be- 
fore." Mrs.  Downie  testified:  "I  am  the 
mother  of  Margaret  Downie,  the  witness  who 
just  testified.  She  is  six  years  old,  and  a  fe- 
male child.  I  do  not  think  I  saw  defendant 
when  he  came  to  the  door  of  the  house.  The 
children  were  playing  in  the  yard  of  the  house 
where  I  was,— the  house  next  to  the  one  de- 
fendant went  Into.  The  child,  Margaret, 
often  opens  the  door  for  people  who  come  to 
the  house.  After  the  gentleman  went  into 
the  house,  Margaret  brought  me  a  quarter  of 
a  dollar,  and  asked  me  to  change  it  and  said 
She  was  to  have  five  cents  out  of  it  She 
seemed  excited.  She  made  a  statement  to  me 
about  what  occurred.  I  took  the  money,  and 
went  to  see  the  man.  He  was  standing  on 
the  gallery.  He  seemed  In  a  hurry  to  get 
away.  I  gave  him  the  money.  He  took  it, 
and  went  out  the  side  gate  quickly,— the  gate 
that  goes  Into  the  alley.  All  this  occurred  in 
Travis  county,  April  10,  1897."  Cross-examin- 
ed: "The  child  told  me  something  before  I 
questioned  her.  She  did  not  tell  me  all.  I 
remember  now  the  man  came  In  the  front 
gate.  I  said  nothing  to  defendant  when  I  gave 
him  the  money.  It  Is  as  short  a  way  to  go 
out  of  the  front  gate  as  the  side  gate  to  go 
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to  the  Mlllett  Mansion."  She  was  questioned 
by  the  judge  as  follows:  "Was  your  daugh- 
ter hurt?  A.  No,  sir.  Was  she  crying?  A. 
Mo,  judge;  she  seemed  pleased  that  a  nice  gen- 
tleman, as  she  thought,  should  hare  given 
her  a  nickel.  Did  the  child  tell  you  the  facts 
of  the  occurrence  voluntarily?  A.  No,  not 
all;  but  told  me  enough  for  me  to  see  some- 
thing was  wrong,  and  caused  me  to  question 
her  further."  Defendant,  O.  B.  Scrogglns, 
testified  in  his  own  behalf  as  follows:  "I 
went  to  the  house  to  see  a  lady  who  was 
staying  there.  I  went  on  the  business  I  am 
engaged  In,  as  canvasser  for  subscriptions.  I 
am  very  deaf,  as  you  see.  When  I  went 
to  the  door,  this  little  girl  ran  up  and  opened 
it  She  was  playing  in  the  next  yard.  The 
children  were  playing  with  a  rope.  When  the 
child  opened  the  door,  I  went  in,  and  sat  in 
the  sitting  room.  I  asked  for  the  lady,  and 
the  little  girl  ran  upstairs  to  see  if  she  was 
in.  She  came  back,  and  said  the  lady  was 
not  at  home.  I  had  gone  in  the  parlor.  There 
was  a  colored  woman,  who  came  and  asked 
me  into  the  parlor.  I  called  the  little  girl  to 
me,  and  took  her  to  me,  and  kissed  her.  I 
am  very  fond  of  children.  She  put  her  arm 
around  my  neck,  and  sat  on  my  lap.  She  bad 
on  a  very  short  dress.  It  did  not  reach  her 
knees.  She  was  barefooted,  and  had  on  draw- 
ers. I  patted  her  leg,  and  said,  *What  a  fat 
little  thing  you  are!'  I  talked  to  her  about 
a  monkey  that  had  been  on  the  street,  and 
asked  her  if  she  had  seen  it.  I  asked  her  if 
she  had  a  sweetheart,  and  she  said,  'No.'  I 
asked  her  If  I  could  not  be  her  big  sweet- 
heart, and  she  said,  'Yes;'  and  I  said,  'Give  me 
a  sweet  kiss.'  I  rose  to  put  her  down.  My 
hand  was  on  her  bare  leg,  just  as  I  had  put 
it  when  I  had  patted  her.  I  was  sitting  in  a 
high  chair,  and  am  tall,— much  taller  than  the 
child.  She  was  not  as  tall  as  I  thought  her. 
My  arm  was  around  her,  and,  as  I  rose  to 
put  her  down,  my  hand  slipped  up  against 
her  body,  on  her  stomach,  under  her  dress, 
but  not  under  her  drawers.  When  my  hand 
pressed  the  child,  she  looked  up  and  smiled, 
as  if  it  tickled  her.  When  I  saw  this,  I 
pressed  her,  and  sat  her  on  the  floor.  I  told 
her  she  must  not  tell  any  one  she  was  my 
sweetheart,  and  asked  her  (f  she  wanted  a 
nickel  to  buy  some  candy.  I  felt  in  my  pock- 
et, and  did  not  find  a  nickel,— only  a  quarter. 
I  gave  the  child  the  quarter,  and  told  her  to 
take  it,  and  get  me  20  cents  change,  and  keep 
the  nickel.  When  the  child  was  gone,  I  sat 
in  the  parlor,  got  up  and  went  to  the  piano, 
and  played  a  pfeee,  and  turned,  and  went  to 
the  window,  and  saw  the  lady  coming  with 
the  quarter.  I  went  on  the  gallery,  and  met 
her.  She  seemed  angry.  I  thought  she  was 
like  some  people  are,— did  not  want  strangers 
to  give  their  children  money.  I  took  the 
money,  and  went  out  of  the  side  gate,  Into 
the  alley.  I  went  this  way,  as  it  was  the 
shortest  way  to  my  boarding  house.  I  had 
been  at  this  house  some  days  before,  and 
two  little  girls,  and  thought  this  little 


girl  was  one  of  those  little  girls.  I  meant 
no  harm  to  the  child  In  anything  I  did.  I 
was  not  conscious  of  doing  anything  wrong, 
and  had  no  evil  purpose  In  anything  I  did. 
I  thought  of  nothing  when  arrested,  and  sup- 
posed I  had  been  arrested  for  not  having  a 
license."  Cross-examined,  be  stated:  "I  did 
not  say  in  the  justice  court  that  I  went  in  the 
side  gate.  Did  you  not  Bay  in  the  justice 
court  that  you  tickled  the  child,  and  illus- 
trated It  thus  (here  the  county  attorney  beld 
out  his  arm,  and  twirled  his  finger)?  Yes,  I 
said  she  looked  pleased,  and  I  pressed  her. 
You  did  not  take  your  hand  away?  No;  as  1 
said,  I  pressed  her,  and  set  her  on  the  floor. 
My  hand  was  not  on  her  naked  body  or  per- 
son. Her  drawers  were  between  her  person 
and  my  band.  When  I  got  to  the  house,  I 
had  been  carrying  a  valise.  I  was  tired.  I 
sat  down  because  I  was  tired.  I  am  a  male 
person,  39  years  of  age."  Cruger  testified  for 
the  state  in  rebuttal:  "I  was  present  in  the 
justice  court  Defendant  said  he  came  in  the 
side  gate.  He  also  said  that,  when  his  band 
touched  her  stomach,  he  tickled  it  with  his 
hand."  Cross-examined,  he  stated:  "I  can- 
not say  if  It  Is  nearer  to  the  MiUett  Mansion 
through  the  alley  than  the  front  way.  It  is 
about  the  same  distance.  Yes;  I  advised  the 
prosecution,  and  want  to  see  defendant  pun- 
ished." In  view  of  the  fact  that  the  case  was 
tried  before  the  court  below,  and  he  passed 
upon  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony,  and  found 
appellant  guilty  of  an  aggravated  assault,  we 
do  not  think  It  Incumbent  on  us  to  disturb 
the  verdict   The  judgment  is  affirmed. 


WALKER  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  10, 

1899.) 

Cbikinil  Triai, — J  CRT — Separation. 
In  a  prosecution  for  arson,  four  of  the 
jurors  became  sick,  and  the  sheriff  locked  them 
in  the  jury  room,  retaining  the  key,  and  took 
the  others  away  from  the  court  house  to  give 
them  a  meal,  returning  them  in  lees  than  an 
hour.  'Beld,  not  a  separation  requiring  a  re- 
versal of  a  conviction. 

Appeal  from  district  court  Comanche  coun- 
ty; T.  C.  Wilkinson,  Special  Judge. 

Newman  Walker  was  convicted  of  arson, 
and  he  appeals.  Affirmed. 

R.  C.  Joiner,  McCain  &  Daniel,  and  Q.  H. 
Goodson,  for  appellant  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  arson,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term  of 
five  years,  and  he  appeals. 

There  Is  only  one  question  ta  this  case. 
Appellant  insists  that  the  judgment  should  be 
reversed  on  account  of  the  separation  of  the 
Jury.  The  record  discloses  that  the  trial  last- 
ed several  days,  and  in  the  meantime  the 
Jury  were  kept  together  overnight  when  they 
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were  not  present  In  court.  In  a  certain  room 
in  the  third  story  of  the  court  house.  On  Sun- 
day, the  weather  being  very  cold,  and  tour  of 
the  Jurors  being  ill,  at  mealtime  these  four 
were  locked  in  the  Jury  room,  and  the  other 
eight  were  taken  In  custody  by  the  sheriff, 
and  escorted  to  the  hotel,  some  400  feet  from 
the  court  house,  and  thence  to  a  wagon  yard, 
some  300  or  400  feet  further,  and  thence  back 
to  the  court  house  and  to  their  Jury  room. 
They  were  absent  from  the  other  portion  of 
the  Jury  in  all  about  45  minutes.  The  meals 
of  the  other  four  Jurors  were  sent  to  them. 
It  is  claimed  that  this  was  a  separation  of 
the  Jury,  In  contemplation  of  our  statutes  on 
the  subject;  and  we  are  referred  to  the  case 
of  McCampbell  v.  State,  37  Tex.  Cr.  R.  807, 
40  S.  W.  496,  in  support  of  this  contention. 
That  was  a  felony  case,  in  which,  after  the 
Jury  had  been  impaneled,  had  heard  all  the 
evidence,  and  retired  to  consider  their  verdict, 
one  of  the  jurors  was  permitted  by  the  judge 
to  leave  the  jury,  and  go  in  the  country,  and 
stay  with  his  sick  child  some  86  hours,  un- 
attended by  any  officer.  In  that  case  we  re- 
viewed the  authorities,  and  followed  that  line 
of  decisions  which  holds  that,  where  a  jury  In 
a  felony  case  separate,  unattended  by  an  offi- 
cer, this  will  be  cause  for  reversal;  and  in 
all  such  cases  the  statute  was  Imperative  that 
in  the  separation  of  the  jury  those  separated 
should  be  attended  by  an  officer.  That  as 
stated  before,  was  a  clear  case  of  separation. 
But  we  do  not  regard  this  as  such  a  case. 
The  whole  jury  were  during  all  the  time  in 
the  custody  of  an  officer.  The  four  left  in 
the  jury  room  were  under  lock  and  key.  The 
sheriff  had  that  key  in  his  pocket,  and  there 
was  .no  mode  of  ingress  or  egress  into  the 
Jury  room  except  through  the  door,  which 
waa  locked.  In  the  meantime  those  separat- 
ing were  in  the  custody  of  the  sheriff.  We 
cannot  regard  this  as  a  separation.  To  do  so, 
it  seems  to  us,  would  be  a  travesty  on  the 
administration  of  law.  The  Judgment  is  af- 
firmed. 


MUNDEI/INO  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  10, 
1899.) 

Caufnru.  Law— Rkcogxizahcs— -Dismissal. 
A  recognizance  on  appeal  from  a  conviction 
will  not  confer  jurisdiction  on  the  appellate 
court,  unless  it  is  entered  into  at  the  term  at 
which  the  conviction  is  had. 

Appeal  from  Travis  county  court;  A.  S. 
Walker,  Judge. 

C.  Mundelino  was  convicted  for  libel,  and 
be  appeals.  Dismissed. 

Wm.  Von  Rosenberg,  Jr.,  for  appellant. 
Root  A.  John,  Asst  Atty  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  During  the  term  of 
court  at  which  appellant  was  convicted,  he  en- 
tered  Into  a  recognizance,  which  la  fatally  de- 


fective, because  It  does  not  state  the  punish- 
ment. May  v.  State  (Tex.  Cr.  App.)  49  S.  W. 
402.  This  occurred  at  the  July  term,  1898,  of 
the  court  At  the  April  term,  1899,  a  recog- 
nizance In  conformity  with  the  law  was  en- 
tered nunc  pro  tunc.  A  recognizance  must 
be  entered  Into  at  the  term  of  court  at  which 
the  conviction  occurs,  and  unless  this  is  done, 
no  subsequent  recognizance  will  attach  the 
Jurisdiction  of  this  court  See  Korltz  v.  State, 
27  Tex.  App.  53,  10  S.  W.  757;  Nunn  v.  State 
(decided  at  the  present  term)  50  8.  W.  712. 
The  motion  of  the  assistant  attorney  general 
to  dismiss  the  appeal  is  well  taken,  and  the 
appeal  is  dismissed. 


WOOD  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  If  ay  10» 

1899.) 

INTHOTMEMT — AiLBOATION   0»  TlMB— ADUXTiaY— 
VARIAHC*, 

1.  An  allegation  in  an  indictment  that  the 
offense  was  committed  in  "one  thousand  eight 
hundred  and  nine  seven"  is  sufficient  to  show 
its  commission  in  1897. 

2.  The  variance  is  fatal  where  the  Indictment 
charges  adultery  without  living  together,  and 
the  proof  establishes  the  offense  by  living  to- 
gether. 

Appeal  from  Floyd  county  court;  A.  B. 
Duncan,  Judge. 

Emily  Wood  was  convicted  of  an  offense, 
and  she  appeals.  Reversed. 

J.  W.  Prultt,  for  appellant  Root  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
adultery,  and  her  punishment  assessed  at  a 
fine  of  $100,  and  she  appeals. 

A  motion  was  made  to  quash  the  Indictment 
on  the  ground  that  It  alleges  the  date  of  the 
commission  of  the  offense  as  "one  thousand 
eight  hundred  and  nine  seven,"  instead  of 
what  was  probably  intended  as  "one  thousand 
eight  hundred  and  ninety-seven."  We  think 
this  is  not  sufficient  Somerville  t.  State,  6 
Tex.  App.  438;  Thomas  v.  State,  2  Tex.  App. 
294;  Wltten  v.  State,  4  Tex.  App.  70;  Hutto 
v.  State,  7  Tex.  App.  44;  State  r.  Harp,  41 
Tex.  487;  State  v.  Williamson,  43  Tex.  502. 

We  notice,  however,  that  the  Indictment  is 
for  adultery  by  habitual  carnal  intercourse, 
"without  living  together."  The  evidence 
shows  conclusively  carnal  intercourse  by  the 
parties,  living  together.  The  allegation  and 
proof  on  this  question  must  correspond.  It 
does  not  do  so  in  this  case;  hence  we  are  con- 
strained to  reverse  the  judgment  Powell  v. 
State,  12  Tex.  App.  239;  Handle  v.  State,  Id. 
250;  Burns  v.  State,  Id.  894;  Ledbetter  v. 
State,  21  Tex.  App.  844,  17  S.  W.  427;  Bird 
v.  State,  27  Tex.  App.  636, 11  S.  W.  641.  Our 
able  assistant  attorney  general  confesses  er- 
ror upon  this  question.  The  judgment  is  re- 
versed, and  the  cause  dismissed. 
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MONTJCUB  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  10, 

1899.) 

Assault  with  Intent  to  Commit  Murder — Trial 
— bujtiounot  01  evidbnob— ihstbuo- 

TI0N8 — NBW  TbIAI* 

1.  Accused  procured  a  pistol,  -went  to  the 
house  of  the  prosecuting  witness,  and  tried  to 
force  an  entrance.  Witness  opened  the  door 
as  accused  was  leaving,  whereupon  accused 
stated  that  she  "would  shoot  his  heart  out." 
leveled  the  pistol  at  witness,  and  fired;  the 
bullet  striking  a  post  in  line  between  accused 
and  witness.  'Eeld  sufficient  to  support  a  con- 
viction  of  assault  with  intent  to  commit  mur- 
der. 

2.  An  offer  by  the  prosecuting  attorney  to 
prove  that  accused  was  a  prostitute,  made  in 
the  presence  of  the  jury,  was  not  prejudicial 
error,  where  the  court  Instructed  the  jury  to 
disregard  the  attorney's  statement 

3.  Error  in  an  instruction  defining  an  assault 
to  be  an  unlawful  violence  upon  the  person  of 
another,  coupled  with  ability  to  commit  an  as- 
sault, but  omitting  to  define  what  constitutes 
ability  to  commit  an  assault,  is  not  ground  for 
reversal,  if  the  omission  is  supplied  in  anoth- 
er instruction. 

4.  A  new  trial  on  the  ground  of  newly-dis- 
covered evidence  was  properly  denied  accused, 
if  the  witness  by  whom  the  new  evidence  was 
to  be  produced  was  not  present  when  the  of- 
fense was  committed,  knew  nothing  of  it,  and 
his  testimony  was  known  to  accused  for  a 
year  preceding  the  trial. 

Appeal  from  district  court,  Harrison  coun- 
ty; W.  J.  Graham,  Judge. 

Susie  Monticue  was  convicted  of  assault 
with  Intent  to  commit  murder,  and  appeals. 
Affirmed. 

W.  C.  Lane  and  0.  O.  Hlnes,  for  appellant 
John  B.  Carter,  Dist  Atry.,  and  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  intent  to  murder,  and  her  pun- 
ishment assessed  at  two  years'  confinement  in 
the  penitentiary. 

Appellant's  first  assignment  of  error  is 
"that  the  court  erred  in  failing  to  grant  a  new 
trial  because  the  jury  found  defendant  guilty 
contrary  to  the  charge  of  the  court  in  that 
the  jury  found  defendant  guilty  of  an  as- 
sault with  Intent  to  murder,  when  the  tes- 
timony will  not  support  a  conviction  for  more 
than  an  aggravated  assault."  The  testimony, 
in  brief,  discloses:  That  appellant  became 
angry  at  reports  supposed  to  have  been 
circulated  by  the  prosecuting  witness,  Oliver 
Smith,  reflecting  somewhat  upon  her.  That 
she  went  to  the  house  where  Smith  was  cook- 
ing breakfast,  called  him  out,  and  asked  him 
why  he  was  interfering  with  other  people's 
affairs.  Smith  denied  doing  so.  Thereupon 
appellant  cursed  him  and  threw  rocks  at  him. 
Smith  threw  rocks  back,  and  there  is  some 
testimony  going  to  show  that  the  rocks  struck 
her  skirts.  Thereupon  appellant  hallooed  to  a 
party  to  bring  her  a  pistol,  which  was  refus- 
ed; and  appellant  returned  to  her  own  home, 
got  a  pistol,  and  came  to  the  house  where  the 
prosecuting  witness,  Smith,  was,  found  the 
doors  all  closed,  and  then  tried  to  force  an  en- 


trance. Failing  in  this,  appellant  started 
away  from  the  house,  when  witness  Smith 
opened  the  door.  Thereupon  appellant  stated 
that  she  would  Bhoot  his  heart  out  and  level- 
ed the  pistol  at  him,— holding  the  same  in 
both  hands,— and  fired.  The  ball  struck  a 
post  in  Une  between  appellant  and  prosecuting 
witness.  Smith,  who  was  standing  in  the  door. 
Appellant's  testimony  is  in  substance  as  In- 
dicated above,  as  far  as  the  first  part  of  the 
row  Is  concerned,  but  says  that  she  did  not 
fire  the  pistol  at  Smith,  but  that  the  same 
went  off  accidentally;  that  the  pistol  was  not 
pointed  towards  him,  nor  did  the  ball  hit  the 
post  between  her  and  witness  Smith.  The 
fact  that  the  ball  hit  the  post,  however,  is  es- 
tablished by  several  witnesses.  It  was  es- 
tablished by  three  or  four  witnesses  that  she 
shot  directly  at  Smith.  We  think  the  evi- 
dence, as  briefly  stated,  shows  that  the  Jury 
were  amply  warranted  in  finding  the  verdict 
they  did. 

Appellant's  second  assignment  complains  of 
the  action  of  the  district  attorney,  in  this: 
"The  district  attorney  asked  defendant  when 
she  was  on  the  witness  stand  on  her  own  be- 
half, on  cross-examination,  this  question: 
'What  was  your  occupation  at  the  time  the 
offense  was  committed?  Defendant  objected 
on  the  ground  that  it  was  immaterial,  and  the 
court  held  that  it  was  immaterial,  whereupon 
the  district  attorney  stated  that  bis  object  in 
asking  the  question  was  that  he  expected  to 
prove  appellant  was  a  common  or  public  pros- 
titute. All  of  which  occurred  In  the  hearing 
and  the  presence  of  the  jury."  The  court 
appends  to  this  bill  the  following:  "This  bill 
is  approved,  with  the  statement  that  when 
the  question  was  propounded,  and  the  objec- 
tion urged  to  it,  I  said,  'I  can't  see  that  the 
testimony  Is  material,'  and  my  manner  indi- 
cated (as  I  was)  that  I  was  in  doubt  as  to  the 
correctness  of  my  ruling.  Whereupon  the 
district  attorney  rose  and  said  that  his  object 
was  to  prove  that  witness  was  a  public  pros- 
titute. I  said,  upon  exception  being  taken  by 
defendant  that  the  statement  was  unneces- 
sary, so  far  as  the  ruling  was  concerned  upon 
the  admissibility  of  the  evidence;  that  It  was 
an  authority,  If  the  district  attorney  had  one, 
that  I  wished,  to  relieve  me  of  my  doubt  I 
then  addressed  the  jury,  and  told  them  not  to 
consider  the  statement  of  the  district  attor- 
ney, and  they  nodded  their  heads  In  assent  to 
my  direction."  Even  If  the  statement  of  the 
district  attorney  was  Improper  (which  we  do 
not  concede),  It  was  the  province  of  defend- 
ant's counsel  to  request  the  court  to  Instruct 
the  jury  to  disregard  the  remarks.  Lancaster 

State,  36  ±ex.  Or.  R.  16,  35  &  W.  165;  Car- 
ver v.  State,  36  Tex.  Cr.  R.  552,  38  S.  W.  153; 
Wright  v.  State,  37  Tex.  Cr.  R.  146,  38  8.  W. 
1004;  Gilmore  v.  State,  37  Tex.  Cr.  R.  178, 
39  S.  W.  106.  Appellant  having  voluntarily 
taken  the  witness  Btand,  was  subject  to  the 
same  rules  of  cross-examination  as  any  other 
witness.  Qulntana  v.  State,  29  Tex.  App.  401, 
16  S.  W.  258;  Morales  v.  State,  36  Tex.  Or. 
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R.  234,  36  S.  W.  435,  846;  McOray  v.  State 
(Tex.  Cr.  App.)  44  3.  W.  107;  Ingersol  v. 
McWillie  (Tex,  Civ.  App.)  30  8.  W.  60;  Coal 
Oo.  t.  Lawson  (Tex.  <3v.  App.)  31  S.  W.  849. 

Appellant's  third  assignment  Is  "that  the 
court  erred  In  falling  to  charge  the  jury  the 
law  of  murder  and  manslaughter."  And  her 
fourth  assignment  complains  of  the  third  par- 
agraph of  the  court's  charge,  to  wit,  "  The 
use  of  any  unlawful  violence  upon  the  person 
of  another,'  etc.,  and  ending  with  the  words, 
'coupled  with  the  ability  to  commit  an  assault, 
is  an  assault' "  We  have  examined  the 
court's  charge  in  the  particular  complained  of, 
and  find  that  it  is  substantially  and  almost 
a  literal  copy  of  the  statute,  except  section  8 
of  article  582  of  the  Penal  Code,  denning  the 
term  "coupled  with  an  ability  to  commit"; 
and  this  is  properly  presented  in  section  9. of 
the  charge,  upon  the  law  of  simple  assault. 
When  the  charge  is  considered  as  an  entirety, 
we  do  not  think  there  is  any  error  in  the 
charge  as  complained  of.  Jarnlgan  v.  State, 
6  Tex.  App.  465;  Boles  v.  State,  18  Tex.  App. 
422. 

Appellant's  fifth  assignment  complains  of 
the  action  of  the  court  "In  not  granting  a  new 
trial  for  want  of  the  testimony  of  George 
Calloway,  by  whom  she  expected  to  prove, 
and  will  prove  upon  another  trial  of  said 
cause,  that  he  (said  witness)  told  Oliver  Smith 
(the  alleged  assaulted  party),  and  after  said  al- 
leged assault  was  made,  that  defendant  did 
not  intend  to  shoot  him,  and  that  the  pistol 
was  discharged  accidentally;  and  he  said,  'I 
know  that,  but  am  going  to  put  her  In  the 
penitentiary,  even  though  I  go  too,  for  perju- 
ry, myself.' "  Appellant  insists  that  she  did 
not  know  of  the  above  conversation  until  aft- 
er ber  trial  and  conviction.  We  find  from  an 
inspection  of  the  motion  and  counter  motion 
for  new  trial  that  the  witness  George  Callo- 
way filed  an  ex  parte  affidavit,  in  wbich  he 
states  that  appellant  had  known  for  a  year 
what  his  testimony  was.  Furthermore,  all 
the  witnesses  in  the  case  testify  that  George 
Galloway  was  not  present  at  the  scene  of  the 
shooting,  and  did  not  know  anything  about  It 
It  follows  from  the  above  that  the  testimony 
of  said  Calloway  was  not  newly  discovered, 
and  not  probably  true;  hence,  not  ground  for 
new  trial.  Whitfield  v.  State  (Tex.  Cr.  App.) 
48  S.  W.  174;  Houston  v.  State  (Tex.  Cr. 
App.)  47  S.  W.  468;  Sarvis  v.  State,  Id.  463; 
WUIson,  Cr.  St  art.  817,  subd.  6. 

Appellant's  sixth  assignment  urges  that  a 
new  trial  should  have  been  granted  because 
of  the  want  of  the  testimony  of  George  Gor- 
don, who  heard  the  conversation  between  the 
witness  Calloway  and  Oliver  Smith.  For  the 
reasons  stated,  we  do  not  think  this  is  a 
ground  for  granting  a  new  trial. 

There  Is  no  merit  in  appellant's  seventh  as- 
signment The  very  issues  raised  were  sub- 
mitted In  the  court's  general  charge,  and  It  Is 
not  subject  to  the  criticism  urged.  No  error 
ippearlng,  the  judgment  Is  In  all  things  af- 
firmed. 


TAYLOR  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  10, 
1899.) 

RSTIKW  —  EVTDBNOS  —  AB8BN0B  OF  BlLL  OF  EX- 
CEPTIONS. 

In  the  absence  of  a  bill  of  exceptions,  rul- 
ings on  evidence  will  not  be  revised. 

Appeal  from  district  court,  Harris  county; 
B.  D.  Cavln,  Judge. 

MUes  Taylor  was  convicted  of  receiving 
and  concealing  stolen  property,  and  he  ap- 
peals. Affirmed. 

Itobt.  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
knowingly  receiving  and  concealing  stolen 
property  over  (toe  value  of  $50,  bis  punish- 
ment assessed  at  10  years'  confinement  In  the 
penitentiary,  and  he  appeals. 

The  indictment  is  In  strict  conformity  with 
the  form  laid  down  In  Willson,  Cr.  Forms, 
g  512,  which  was  approved  by  this  court  In 
Brothers  v.  State,  22  Tex.  App.  462,  3  S.  W. 
737.  The  record  does  not  contain  a  bill  of 
exceptions  or  statement  of  facts.  The  mo- 
tion for  new  trial  does  not  complain  of  the 
court's  charge,  but'  the  grounds  thereof  are 
with  reference  to  evidence  admitted.  No  bill 
of  exceptions  being  reserved,  we  cannot  pass 
upon  these  matters.  We  have  examined  the 
court's  charge,  and  find  the  same  is  correct 
and  the  judgment  is  affirmed. 


HOMAN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  10, 
1809.) 

Criminal  Law— Thial— Appeal  akd  Ereob. 

1.  An  assignment  of  error  cannot  be  consid- 
ered when  no  exceptions  are  preserved  to  the 
ruling  of  the  court 

2.  An  instruction,  though  technically  incor- 
rect it  not  calculated  to  injure  the  rights  of  ap- 
pellant, will  not  be  ground  for  reversal. 

Appeal  from  Karnes  county  court;  F.  The- 
odore Barnes,  Judge. 

John  Homan  was  convicted  of  selling  whis- 
ky in  violation  of  the  Sunday  law,  and  ap- 
peals. Affirmed. 

Robt.  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
selling  whisky  In  violation  of  the  Sunday  law, 
and  his  punishment  assessed  at  a  fine  of  $20, 
and  he  appeals. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  court  In  admitting 
testimony.  There  Is  no  bill  of  exceptions, 
however,  In  the  record  reserved  to  this  ruling 
of  the  court  and  hence  we  cannot  review  the 
same. 

Appellant's  third  assignment  Is:  'The  court 
erred  In  the  following  charge  to  the  jury:  'A 
sale  Is  the  transfer  of  the  title  and  possession 
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of  property  for  a  price  mutually  agreed  to  be- 
tween the  vendor  and  vendee.  No  particular 
words  or  acts  nave  been  prescribed  by  the  law 
to  be  used  in  a  sale,  but,  In  order  to  consti- 
tute any  particular  transaction  a  sale,  the  con- 
ditions of  the  transaction,  as  above  set  forth, 
must  obtain.  The  law  presumes  a  mutual 
agreement  implied,  when  the  transfer  takes 
place  without  the  use  of  any  words  or  ques- 
tions, and  Is  understood  mutually  between  the 
parties  thereto,  and  no  objections  are  raised 
by  either  of  the  parties  to  the  transaction.  A 
sale  may  take  place  without  the  use  of  any 
words  or  signs,  at  the  time  of  such  sale,  pro- 
vided such  sale  comes  within  the  definition 
and  explanation  of  a  "sale,"  as  herein  set 
forth.'"  Mr.  Black,  In  bis  work  on  Intoxi- 
cating Liquors  (section  403),  gives  the  follow- 
ing definition  of  a  "sale":  "A  contract  be- 
tween parties  to  give  and  to  pass  rights  of 
property  for  money,  which  the  buyer  pays  or 
promises  to  pay  for  the  thing  bought  and 
sold."  A  contract  of  sale  may  be  express  or 
implied,  and  a  sale  by  Implication  arises  from 
the  language  or  conduct  of  the  contracting 
parties.  21  Am.  &  Eng.  Enc.  Law,  p.  449. 
We  think,  In  view  of  the  fact  that  there  Is 
no  dispute  as  to  the  fact  of  sale,  that,  what- 
ever error  is  apparent  In.  the  charge  of  the 
court,  it  was  not  calculated  to  Injure  the  rights 
of  appellant;  and  under  the  law  as  It  is  now, 
whether  the  charge  is  technically  correct  or 
not,  If  the  same  was  not  calculated  to  Injure 
the  rights  of  appellant,  we  will  not  reverse 
the  case.  Code  Cr.  Proc.  art.  723  (Acts  1897, 
p.  17).  The  evidence  clearly  establishes  appel- 
lant's guilt;  In  fact,  it  is  a  stronger  case 
against  appellant  than  the  case  of  Williamson 
v.  State  (Tex.  Cr.  App.)  43  S.  W.  983.  No 
error  appearing  In  the  record,  the  judgment 
is  in  all  things  affirmed. 


SEGARS  v.  STATE. 1 
(Court  of  Criminal  Appeals  of  Texas.   May  10k 

1899.) 

Local  Option — Existbncb  of  Law — Instbuctiohb 
— Criminal  Law. 

1.  In  a  prosecution  for  violating  the  local  op- 
tion law,  ft  is  not  error  to  instruct  that  the  law 
is  in  force,  where  there  is  in  evidence  the  cer- 
tificate of  the  county  judge  that  the  order  de- 
claring the  result  of  the  election  was  properly 
published,  and  was  duly  filed  and  recorded,  and 
the  other  orders  necessary  to  carry  the  law 
into  effect  are  shown  to  have  been  passed  and 
published. 

2.  A  refusal  of  special  charges  is  not  error, 
where  they  had  been  given  in  the  general 
charge,  in  so  far  as  they  are  applicable. 

Appeal  from  Brown  county  court;  Charles 
Rogan,  Judge. 

John  Segars  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed. 

Goodwin  &  Grlnnan,  for  appellant.  Robt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 

*  For  opinion  on  motion  for  rehearing,  see  51  S.  W.  398. 


ment  assessed  at  a  fine  of  $100,  and  Impris- 
onment in  the  county  jail  for  60  days;  and 
he  appeals. 

He  filed  a  motion  to  quash  the  complaint 
and  Information  upon  the  following  grounds: 
"Because  the  same  charged  no  offense  known 
to  the  laws  of  the  state;  because  the  act  of 
1893,  on  which  this  prosecution  is  based,  is 
Inoperative  and  void,  being  an  amendment  of 
repealed  law;  and  because  the  act  of  1893  is 
uncertain,  obscure,  indefinite,  and  contradic- 
tory; because  there  is  no  penalty  prescribed 
by  the  written  law  of  the  land  for  the  offense 
with  which  defendant  stands  charged;  be- 
cause there  are  no  such  articles  of  the  Re- 
vised Statutes  as  those  attempted  to  be 
amended  by  the  local  option  act  of  1893." 
The  objections  urged  to  the  Information  and 
to  .the  validity  of  the  local  option  law  have 
been  heretofore  passed  upon  by  us,  In  the  case 
of  Ex  parte  Segars,  32  Tex.  Cr.  R.  553,  25 
&  W.  26.  And  all  these  questions  were  de- 
cided adversely  to  appellant's  contention,  and 
we  do  not  care  to  again  review  those  ques- 
tions. In  view  of  the  decision  in  Ex  parte 
Segars,  supra,  upholding  the  validity  of  the 
local  option  law,  we  do  not  think  It  necessary 
to  review  appellant's  assignments  of  error 
numbered  from  1  to  9,  inclusive,  because  the 
same  all  raise  issues  passed  upon  by  us  in 
said  case. 

Appellant's  tenth  assignment  is,  "The  court 
erred  in  his  general  charge  to  the  jury,  in 
that  In  said  charge  he  assumed  the  regular- 
ity and  legality  of  the  local  option  election." 
In  view  of  the  record  before  us,  there  was 
no  error  in  this.  We  find  from  an  Inspection 
of  the  record  the  certificate  of  the  county 
judge  certifying  to  the  fact  that  the  order  de- 
claring the  result  was  properly  published, 
and  was  duly  filed  and  recorded;  and,  where 
this  appears,  It  is  not  error  to  tell  the  jury 
that  the  law  Is  in  force,  where  the  other  or- 
ders necessary  to  carry  the  law  into  effect 
have  been  passed  and  published. 

Appellant  also  complains  because  the  court 
did  not  give  the  four  special  charges  request- 
ed by  him.  We  have  examined  said  charges, 
and  find  that,  In  so  far  as  the  same  are  appli- 
cable, they  were  given  In  the  court's  charge. 
No  error  appearing  In  the  record,  the  Judg- 
ment Is  in  all  things  affirmed. 


BUSH  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  May  10, 

1809.) 

Cbihinal  Law — Continuance — Murder — Sblf- 
Dbfbnbb— Instructions  to  Juki — 
Pboobdubb. 

1.  A  refusal  to  grant  a  continuance  to  defend- 
ant in  a  criminal  proceeding,  on  the  ground 
of  the  absence  of  witnesses,  is  without  preju- 
dice, where  substantially  the  same  testimony 
expected  to  be  proved  by  such  witnesses  Is 

Sroduced  upon  the  trial,  and  is  not  controverted 
y  the  state. 

2.  Alleged  error  in  refusing  to  give  certain 
instructions  to  the  jury  will  not  be  considered 
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on  appeal,  where  the  evidence  does  not  sug- 
gest any  issue  to  which  they  would  apply. 

3.  An  instruction  asked  in  a  trial  for  murder, 
that  "defendant  had  the  right  to  arm  himself 
with  a  deadly  weapon,  and  go  to  the  place 
where  the  homicide  occurred,  and  at  the  time  he 
did,  and  by  such  acts  his  right  of  self-defense 
will  neither  be  abrogated  nor  abridged,"  is  too 
broad,  aa  not  stating  the  circumstances  which 
would  authorize  defendant  to  arm  himself  and 
seek  his  adversary. 

4.  Upon  a  plea  of  self-defense  In  a  trial  for 
murder,  where  it  appears  that  defendant  was 
in  no  apparent  nor  real  danger  of  injury  from 
the  deceased,  an  instruction  that,  to  justify  the 
act  of  defendant  on  the  ground  of  self-defense, 
the  danger  of  serious  bodily  injury  must  have 
been  "imminent  and  pressing,"  is  proper. 

Appeal  from  district  court,  Wichita  county; 
Oeorge  B.  Miller,  Judge.  i 

Mike  Bush  was  convicted  of  murder  In  the 
second  degree,  and  appeals.  Affirmed. 

L.  H.  Mathis,  for  appellant  Jas.  F.  Car- 
ter, Dlst  Atty.,  and  Robt  A.  John,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Conviction  for  murder 
in  the  second  degree,  and  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
25  years. 

Appellant  applied  for  a  continuance  on  ac- 
count of  the  absence  of  several  witnesses, 
all  of  whom  attended  the  trial,  except  Cham- 
bers and  Miller.  By  Chambers  it  was  ex- 
pected to  prove  the  dangerous  and  quarrel- 
some character  of  deceased,  and  by  Miller  the 
good  character  of  appellant  as  a  law-abiding, 
peaceable  citizen.  Appellant  on  the  trial  in- 
troduced the  evidence  of  several  witnesses  as 
to  his  good  character,  which  the  state  did  not 
controvert.  Several  witnesses  also  testified 
to  the  character  of  deceased  as  a  quarrel- 
seme  and  dangerous  man.  The  continuance 
was  refused,  and  appellant  reserved  a  bill  of 
exceptions.  It  is  well  settled  that,  if  sub- 
stantially the  same  testimony  as  that  which 
is  absent  was  adduced  on  the  trial,  defend- 
ant cannot  6e  heard  to  complain  of  the  re- 
fusal of  the  continuance.  Walker  v.  State, 
13  Tex.  App.  618;  Allison  v.  State,  14  Tex. 
App.  402;  Beatey  v.  State,  IS  Tex.  App.  421; 
Tucker  v.  State,  28  Tex.  App.  512,  5  S.  W. 
186;  McAdams  v.  State,  24  Tex.  App.  86,  5 
S.  W.  826.  Even  where  the  absent  testimony 
Is  material  and  probably  true,  a'  continuance 
win  not  be  granted,  unless  such  absent  testi- 
mony would,  if  adduced,  probably  Induce  a 
more  favorable  verdict  to  the  accused  than 
that  found  by  the  Jury.  For  collation  of  au- 
thorities, see  Willson,  New  Code  Cr.  St.,  bot- 
tom p.  189..  There  was  no  error  in  refusing 
the  continuance. 

It  is  contended  that  the  court  should  have 
charged  the  law  applicable  to  manslaughter, 
and  erred  in  refusing  to  give  the  requested 
Instructions  presenting  this  phase  of  the  law. 
We  do  not  propose  to  enter  Into  a  discussion 
of  this  question.  The  evidence  before  us 
does  not  suggest  this  issue. 

Appellant  requested  the  following  special 
instructions,  to  wit:   "You  are  charged  that 


defendant  had  the  right  to  arm  himself  with 
a  deadly  weapon,  and  go  to  the  place  where 
the  homicide  occurred,  and  at  the  time  he  did, 
and  by  such  acts  his  right  of  self-defense  will 
neither  be  abrogated  nor  abridged."  Wheth- 
er a  party  has  the  right  to  arm  himself,  and 
go  to  the  place  of  the  homicide,  would  de- 
pend upon  circumstances.  Unquestionably  be 
would  not  have  the  right  to  arm  himself,  and 
seek  the  deceased  and  kill  him.  The  fault 
In  this  charge  is  that  It  is  too  broad,  and 
does  not  state  the  circumstances,  or  any  cir-' 
cumstance,  which  would  authorize  defendant 
to  arm  himself  and  seek  his  adversary. 

Exception  was  reserved  to  the  court's 
charge  in  regard  to  self-defense,  in  that  It 
was  too  restrictive.  The  following  portion  of 
the  charge  is  sufficient  to  illustrate  the  point: 
"The  questions  are:  Was  the  slayer  In  pres- 
ent danger  of  great  bodily  harm  at  the  time 
of  the  killing?  Was  the  homicide  committed 
in  a  bona  fide  effort  to  preserve  himself  from 
Impending  danger?  One  may  stand  on  his 
self-defense,  not  only  when  bis  life  may  be 
seriously  threatened,  but  he  may  do  so  when 
the  infliction  of  serious  bodily  injury  is  threat- 
ened, and  the  danger  is  Imminent  and  press- 
ing. But  a  reasonable  belief  that  another  In- 
tends to  inflict  on  the  party  some  serious  bod- 
ily Injury,  and  that  he  is  in  such  a  position 
that  he  may  carry  his  intention  into  effect, 
is  not  sufficient  to  justify  the  killing  of  him 
upon  that  apprehension.  Such  belief  must  be 
formed,  in  part  at  least;  upon  some  act  of 
deceased,  showing  that  he  has  a  present  in- 
tention to  inflict  the  injury;  and,  even  then, 
the  means  used  to  repel  the  assault,  and  pre- 
vent the  Impending  injury,  must  be  only  such 
as  are  necessary  under  the  circumstances. 
An  apprehension  of  future  danger  does  not 
justify  a  homicide.  The  apprehension  must 
be  of  a  present  and  imminent  danger.  The 
right  ef  self-defense  is  based  upon,  and  lim- 
ited by,  necessity.  When  the  necessity  arises, 
the  right  instantly  accrues,  and  when  the  ne- 
cessity, real  or  apparent,  ceases,  the  right  no 
longer  exists.  It  is  not  essential -to  the  right 
of  self-defense  that  the  danger  should  In  fact 
exist  It  may  be  only  apparent,  and  not  real. 
If  It  reasonably  appears,  from  the  circum- 
stances of  the  case,  that  danger  existed,  the 
person  threatened  with  such  apparent  danger 
has  the  same  right  to  defend  against  It,  and 
to  the  same  extent,  that  he  would  were  the 
danger  real.  And,  In  determining  whether 
there  was  reason  to  believe  that  danger  did 
exist,  the  appearances  must  be  viewed  from 
the  standpoint  of  the  person  acting  upon 
them,  and  from  no  other  standpoint.  If,  to 
him,  it  reasonably  appeared  that  the  danger 
In  fact  existed,  he  had  the  right  to  defend 
against  it  to  the  same  extent,  and  under  the 
same  rules,  permitted  in  case  the  danger  had 
been  real.  If,  therefore,  you  find  and  believe 
from  the  evidence  that  defendant  did  the  acts 
charged  in  the  Indictment  herein,  but  If  you 
further  find  that,  at  the  time  of  doing  them, 
J.  D.  Modgling  was  In  the  act  of  committing 
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an  assault,  as  hereinbefore  denned,  upon  the 
person  of  the  defendant,  and  It  reasonably 
appeared  to  the  defendant,  from  his  stand- 
point, that  from  said  assault  he  was  in  dan- 
ger of  losing  his  life  or  of  sustaining  serious 
bodily  injury,  and  that  such  danger  was  Im- 
minent and  pressing,  and  that,  under  such 
circumstances,  the  defendant  did  the  acts 
charged  In  the  indictment,  he  was  justified 
in  so  doing,  and  you  will  find  him  not  guilty." 
The  contention  here  Is  that  the  expression, 
"immediate  and  pressing,"  Is  too  restrictive, 
and  is  not  justified  by  the  law.  The  evi- 
dence shows  that  deceased  was  unarmed; 
that  be  was  standing  at  the  steps  leading  Into 
the  harness  room,  with  a  set  of  harness  upon 
one  arm  and  a  hammer  in  the  other  hand. 
He  had  just  emerged  from  the  room  for  the 
purpose  of  mending  this  harness,  when  ap- 
pellant approached  from  around  the  corner  of 
the  house.  A  conversation  ensued,  In  which 
appellant's  contention  is  that  deceased  used 
profanity,  and  gave  him  the  lie.  Appellant's 
testimony  In  this  respect  Is  as  follows:  "Just 
as  I  reached  the  corner  of  this  little  back 
room,  Modgllng  stepped  out  of  the  south  door 
of  that  little  room,  where  the  steps  are,  go- 
ing down  the  steps.  He  had  some  harness 
in  one  hand,  and  a  hammer,  as  well  as  I 
remember,  in  the  other;  and,  just  as  he  step- 
ped on  the  ground  at  the  foot  of  the  steps,  he 
stopped,  turned,  and  looked  at  me.  I  never 
said  anything.  He  eyed  me  about  ten  sec- 
onds, I  reckon,  without  speaking.  I  finally 
spoke,  and  said:  'Modgllng,  can  you  and  I  get 
along  here  without  any  trouble,— without 
holding  any  prejudice  against  one  another?1 
He  said:  'No;  you  have  told  a  damned  lie 
on  me.'  I  said:  'Well,  I'll  take  that;  I  don't 
want  any  trouble  with  you.'  He  had  spoken 
father  loud,  and  just  then  his  wife  stepped 
out  of  the  door  of  this  little  room.  I  said  to 
Modgllng:  'Did  you  tell  Avis  that  I  objected 
to  you  and  your  wife  coming  to  town  last 
Friday?1  He  replied:  'No;  that's  another 
damned  lie;'  and  as  he  said  this  he  turned 
snd  started  Into  the  house.  I  told  him  to 
stop,  and  said:  'I  know  what  you  are  going 
after.'  He  replied:  "Yes,  by  God;  and  I  will 
get  it;'  and  kept  going.  I  then  drew  my 
pistol,  and  shot.  At  the  time  I  shot,  he  was 
right  close  to  the  door,  and  starting  Into  it 
From  my  knowledge  of  the  kind  of  man  he 
was,  i  believed  he  was  a  desperate  man,  and 
believed  he  was  going  after  his  gun,  and  that 
1  had  to  shoot  to  protect  myself.  I  had  ref- 
erence to  his  gun  when  I  said,  'I  know  what 
you  are  going  after.'  I  would  not  have  shot, 
If  I  had  not  believed  he  was  going  after  his 
gun."  Defendant  further  states  that  the  gun 
of  deceased  was  kept  In  the  front  south  room, 
on  a  rack  above  the  bed  of  deceased,  and  he 
saw  it  there  that  morning.  If  In  fact  de- 
ceased was  entering  his  house  for  the  pur- 
pose of  getting  the  gun,  he  would  necessarily 
have  to  pass  through  the  harness  room,  the 
dining  room  and  kitchen,  and  appellant's 
room,  and  out  the  front  door  of  appellant's 


room,  and  then  south  to  near  the  middle  of 
deceased's  room,  enter  that  room,  go  to  the 
place  where  the  gun  was,  take  it  down,  and 
return.  This  exact  distance  we  fail  to  find 
given,  but  it  was  about  50  or  80  feet  by  this 
route  from  where  deceased  was  shot  to  the 
gun.  Appellant  also  testified  to  previous 
threats  on  the  part  of  deceased,  and  there 
was  evidence  to  the  effect  that  he  was  a 
dangerous  man,  and  one  likely  to  execute  a 
threat  The  charge  as  given  was  a  correct 
enunciation  of  the  law.  In  order  to  justify 
the  homicide  on  the  ground  of  self-defense, 
either  with  or  without  threats,  the  danger 
must  be  apparently  or  really  Immediate,  and 
pressing,  imminent  and  unavoidable.  Hln- 
ton  v.  State,  24  Tex.  454;  Holt  v.  State,  9 
Tex.  App.  571;  Penland  v.  State,  19  Tex.  App. 
3G5;  Weaver  v.  State,  Id.  547.  The  identical 
question  Involved  here  was  thoroughly  dis- 
cussed in  Lynch  v.  State,  24  Tex.  App.  350, 
6  S.  W.  190.  The  charge  given  was  In  con- 
formity with  the  law  as  stated  by  the  deci- 
sions. We  do  not  know  that  we  could  add 
anything  to  what  was  said  by  the  court  In 
Lynch's  Case.  The  opinion  Is  thorough,  ex- 
haustive, and  we  believe  unanswerable.  The 
court,  therefore,  did  not  err  in  this  respect 

It  Is  not  necessary  to  discuss  the  special 
charge  requested  by  appellant  presenting  his 
view  of  this  phase  of  the  law.  The  court's 
charge  was  correct.  Nor  Is  there  any  merit 
in  his  contention  that  the  evidence  is  not  suf- 
ficient to  justify  the  conviction.  The  evi- 
dence would  have  justified  a  conviction  for 
murder  In  the  first  degree.  The  judgment  is 
fifflrrocd* 


SHILLING  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  May  10, 
1809J 

Local  Option— LroiOTirairr— Election— Viaiditt 
— Dblat  in  Opisbinq  Evidence — Instructions 
— New  Trial — Nbwlt-Disoovbhhd  Evidrnos — 
Ikpbaohino  Evidence. 

1.  An  Indictment  for  violating  the  local  op- 
tion law  is  sufficient  where  it  alleges  that  de- 
fendant on  a  certain  day  anterior  to  the  pre- 
sentment of  an  indictment  in  a  certain  justice's 
precinct  unlawfully  sold  intoxicating  liquor  to 
a  certain  person  after  the  qualified  voters  of 
the  precinct  had  determined  by  an  election  that 
the  selling  of  intoxicating  liquors  should  be  pro- 
hibited therein,  and  the  commissioners'  court  of 
the  county  had  passed  an  order  to  that  effect 
which  order  had  been  duly  published. 

2.  In  a  prosecution  for  selling  intexieatlng 
liquors  in  a  justice's  precinct  where  the  sale  is 
forbidden,  evidence  as  to  how  many  votes  were 
cast  at  the  election  is  harmless. 

3.  In  a  prosecution  for  violating  the  local 
option  law  It  is  not  error  to  refuse  evidence  im- 
peaching a  prosecuting  witness,  offered  while 
the  prosecuting  attorney  is  making  his  closing 
argument. 

4.  An  application  for  a  continuance  in  a  crim- 
inal case  on  the  ground  of  the  absence  of  a 
witness  is  properly  refused  where  the  applica- 
tion does  not  show  diligence,  and  the  expected 
testimony  is  not  probably  true. 

5.  In  a  prosecution  for  violating  the  local  op- 
tion law,  the  court  in  its  instructions,  may  as- 
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some  the  existence  of  the  law,  where  there  is 
uncontradicted  evidence  of  its  existence. 

6.  Newly-discovered  evidence  that  tends  to 
contradict  and  impeach  a  prosecuting  witness 
is  no  ground  for  a  new  trial. 

7.  Newly-discovered  evidence  in  a  criminal 
case  is  no  ground  for  a  new  trial  where  there 
are  affidavits  of  witnesses  for  the  prosecution 
showing  that  the  evidence  is  not  probably  true. 

Appeal  from  Coleman  county  court;  B.  F. 
Rose,  Judge. 

Jim  Shilling  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed. 

Root.  A  John,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  pun- 
ishment assessed  at  a  fine  of  $25  and  20  days' 
confinement  in  the  county  jail. 

Appellant  moved  to  quash  the  indictment, 
because  the  same  charged  no  offense  against 
the  law,  etc.  The  charging  part  of  the  in- 
dictment is  as  follows:  "That  Jim  Shilling, 
on  or  about  the  30th  day  of  January,  1897, 
and  anterior  to  the  presentment  of  this  Indict- 
ment, In  justice  precinct  No.  5  in  the  county 
of  Coleman  and  state  of  Texas,  did  then  and 
there  unlawfully  sell  to  Ed  Henderson  intoxi- 
cating liquor,  after  the  qualified  voters  of  said 
justice  precinct  had  determined,  at  an  election 
held  In  accordance  with  the  laws  of  said  state, 
that  the  sale  of  intoxicating  liquor  should  be 
prohibited  in  said  justice  precinct,  and  the 
commissioners'  court  of  said  county  had  passed 
an  order  to  that  effect,  which  order  had  been 
duly  published  in  accordance  with  law; 
against  the  peace  and  dignity  of  the  state." 
We  hold  this  indictment  Is  good.  Key  v. 
State,  37  Tex.  Cr.  R.  77,  38.  S.  W.  773;  Willis 
v.  State,  37  Tex.  Cr.  R.  82,  38  S.  W.  776. 

Appellant  contends  that  the  court  erred  in 
permitting  the  state  to  introduce  in  evidence 
before  the  jury,  over  bis  objection,  the  order 
of  the  commissioners'  court  of  Coleman  coun- 
ty, of  date  August  16,  1893,  ordering  a  local 
option  election  in  justice  precinct  No.  5.  We 
have  heretofore  passed  upon  the  validity  of 
this  particular  local  option  law  in  Coleman 
county,  and  held  It  valid.  Ex  parte  Schilling 
(Tex.  Cr.  App.)  42  S.  W.  653. 

Appellant,  In  his  third  assignment  of  error, 
complains  that  the  court  erred  In  permitting 
R.  V.  Wood  to  testify  as  to  the  number  of 
votes  cast  in  the  elections  In  1892  and  1894 
In  the  voting  precinct  in  which  Washington 
school  house  is  a  voting  place.  We  think  it 
was  immaterial  as  to  how  many  votes  were 
cast  at  those  elections,  and  hence  the  court 
did  not  make  material  error  in  permitting  the 
same  to  be  Introduced. 

His  fourth  assignment  complains  of  the 
court's  refusal  to  permit  him  to  Introduce  the 
testimony  of  Jack  Mays  and  Upton  Hender- 
son. We  do  not  think  there  was  any  error  in 
this  ruling.  It  appears  that  while  the  county 
attorney  was  making  his  closing  speech,  ap- 
pellant offered  to  prove  by  said  witnesses 
facts  that  tended  to  contradict  and  impeach 
51  S.W.-16 


the  testimony  of  the  prosecuting  witness,  Ed 
Henderson.  There  was  no  error  in  this  ruling 
of  the  court. 

Nor  do  we  think  the  court  erred,  as  claimed 
In  the  fifth  assignment,  in  refusing  defend- 
ant's application  for  continuance.  The  same 
does  not  show  diligence;  and  it  is  stated  in 
said  application  that  said  Young  would  testify 
that  defendant  did  not  sell  said  Henderson 
said  liquor.  We  think,  In  view  of  the  facts 
in  this  record,  that  this  statement  is  not  prob- 
ably true. 

Appellant's  sixth  assignment  Is  that  the 
court  erred  In  bis  main  charge  to  the  jury, 
wherein  the  Jury  are  instructed  that  if  they 
believe  from  the  evidence  beyond  a  doubt  that 
defendant  sold  intoxicating  liquor  to  Ed  Hen- 
derson on  or  about  the  time  alleged  in  the 
indictment,  in  justice  precinct  No.  5  of  Cole- 
man county,  Tex.,  they  should  find  defendant 
guilty,  because  said  charge  assumes  that  local 
option  was  in  force  at  that  time  in  said  jus- 
tice precinct;  and  should  convict  defendant 
although  the  jury  might  believe  from  the  evi- 
dence that  the  law  had  not  been  complied 
with  as  a  fact  in  attempting  to  establish  local 
option  in  said  justice  precinct,  and  that  local 
option  was  not  in  force  in  said  precinct  at 
said  time.  The  record  discloses  the  fact  that 
local  option  was  in  full  force  and  effect  in 
that  precinct  at  the  time  the  court  tried  this 
case;  and  on  the  orders,  as  disclosed  herein, 
we  do  not  think  the  court  erred  in  so  charging. 
Nor  do  we  think  the  court  erred  In  refusing  to 
give  appellant's  requested  special  charges. 

Appellant's  seventh  assignment  complains  of 
the  court's  failure  to  grant  a  new  trial  on  the 
ground  that  the  testimony  of  Jack  Mays  and 
Upton  Henderson,  as  above  indicated,  was 
newly-discovered  evidence.  We  do  not  think 
said  testimony  comes  within  said  rule,  and 
therefore  the  court  did  not  err  in  refusing  a 
new  trial  on  that  account.  And,  besides,  the 
ex  parte  affidavits  of  Jack  Mays  and  Upton 
Henderson,  attached  to  said  motion,  are  con- 
troverted by  the  affidavit  of  Ed  Henderson, 
the  prosecuting  witness,  and  Walter  Harris, 
showing  that  the  testimony  of  said  Mays  and 
Henderson  Is  not  probably  true.  We  think 
the  verdict  is  amply  supported  by  the  evi- 
dence, and  that  local  option  was  in  full  force 
and  effect  in  said  precinct  at  the  time  of  the 
sale.  Finding  no  error  in  the  record,  the 
judgment  Is  affirmed. 


Ex  parte  CLAY. 

(Court  of  Criminal  Appeals  of  Texas.   May  17, 
1899.) 

Excbssivb  Bail- Hashes  Corpus— Apphxl— Statb- 
mbnt  or  Facts. 

A  refusal  of  an  application  on  habeas 
corpus  to  discharge  one  accused  of  theft  of 
cattle  in  three  cases,  because  the  bail  required 
was  excessive,  being  ¥500  in  each  case,  will 
be  sustained,  in  the  absence  of  a  statement  of 
facts. 
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Appeal  from  district  court,  Harris  county; 
B.  D.  Cavin,  Judge. 

Application  for  habeas  corpus  by  Calvin 
Clay.  From  a  refusal  of  the  writ,  he  ap- 
peals. Affirmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  Died  an  applica- 
tion for  writ  of  habeas  corpus  before  the 
Judge  of  the  criminal  district  court  of  Harris 
county,  alleging  that  he  was  illegally  re- 
strained of  his  liberty  by  the  sheriff  of  said 
county,  In  default  of  ball  In  the  sum  of  $500 
In  each  of  three  several  cases,  wherein  ap- 
pellant Is  charged  with  the  offense  of  theft 
of  cattle.  He  complains  that  the  ball  In  each 
of  said  cases  Is  excessive,  and  wholly  beyond 
his  power  to  give  or  procure.  We  find,  from 
an  Inspection  of  the  record  before  us>  that 
there  Is  no  statement  of  facts,  If  any  were 
adduced  upon  the  trial  below;  nor  Is  there 
anything  apparent  In  the  record  whereby  we 
can  see  that  appellant  has  been  deprived  of 
any  statutory  or  constitutional  right  The 
judgment  Is  affirmed. 


MAY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  17, 

1899.) 

Criminal  Law — Appeal — Continuance — Bill  or 
Exceptions — Theft — Cumulative  Evidence 
— Rejection — Possession — Instructions. 

1.  A  refusal  to  grant  a  continuance  in  a 
criminal  case  will  not  be  reviewed,  in  the  ab- 
sence of  a  bill  of  exceptions. 

2.  In  a  prosecution  for  theft,  a  refusal  to  ad- 
mit proof  of  an  explanation  of  possession  given 
by  defendant  when  he  was  arrested  is  not  er- 
ror, where  defendant's  own  testimony  respect- 
ing the  explanation  is  uncontradicted. 

3.  An  instruction  that  possession  of  stolen 
property  is  not  of  itself  sufficient  to  authorize 
a  conviction  of  theft  is  incorrect. 

4.  In  a  prosecution  for  theft  of  cattle,  an  in- 
struction to  acquit  defendant  if  he  bought  them 
is  sufficient,  as  bearing  on  his  testimony  ex- 
plaining his  possession  of  the  cattle  by  stating 
that  he  traded  for  them,  where  no  objection  is 
made  to  the  use  of  the  word  "bought  instead 
Of  "traded." 

Appeal  from  district  court,  Denton  county; 
D.  E.  Barrett,  Judge. 

J.  P.  May  was  convicted  of  theft,  and  he 
appeals.  Affirmed. 

Robt  H.  Hopkins,  Jr.,  for  appellant  Robt. 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  the  theft  of  cattle,  and  his  punishment 
assessed  at  confinement  In  the  penitentiary  for 
a  term  of  two  years.  The  refusal  of  the  court 
to  grant  the  continuance  applied  for  by  ap- 
pellant will  not  be  reviewed,  Inasmuch  as  a 
bill  of  exceptions  was  not  reserved. 

The  first  bill  of  exceptions  complains  of  the 
action  of  the  court  refusing  to  permit  appel- 
lant to  prove  by  Bart  Howe  the  explanation 
given  by  him,  at  the  time  of  his  arrest,  of  his 


possession  of  the  alleged  stolen  cattle.  There 
were  present,  who  beard  the  explanation,  be- 
sides the  witness  Howe,  the  constable  who 
made  the  arrest  and  the  alleged  owner.  The 
alleged  owner  detailed  this  explanation,  May 
also  testified  to  the  explanation,  and  it  was 
not  controverted  by  the  state  that  the  ex- 
planation was  made  at  the  time  of  the  arrest 
There  was  no  issue  on  the  question,  and  we 
see  no  such  error  in  the  ruling  of  the  court 
as  would  require  a  reversal.  Had  the  state 
controverted  the  fact  that  defendant  made  the 
explanation,  there  might  have  been,  perhaps, 
some  merit  In  this  contention. 

He  requested  a  special  charge  in  regard  to 
the  explanation  of  possession  of  property  re- 
cently after  it  was  stolen,  to  the  effect  that 
the  possession  is  not,  of  itself,  sufficient  to  au- 
thorize a  conviction  of  the  party  found  In  pos- 
session, etc.  We  deem  it  unnecessary  to  en- 
ter Into  a  discussion  of  the  charge  requested, 
so  far  as  the  'terms  employed  by  appellant  in 
framing  the  charge  are  concerned.  As  we 
understand  the  phraseology,  It  was  not  a  cor- 
rect charge,  and  it  was  such  a  one  as  was 
condemned  In  Wheeler  v.  State,  34  Tex.  Cr. 
R.  352,  30  S.  W.  913.  Independent  of  this, 
we  think  the  court  gave  a  sufficient  charge 
upon  the  question,  in  which  he  Instructed  the 
jury  that,  if  defendant  bought  the  cattle  he 
was  charged  with  stealing,  or  If  they  enter- 
tained a  reasonable  doubt  as  to  his  having 
bought  them,  they  would  acquit.  The  only 
complaint  which  could  have  been  urged  to  the 
charge  given  was  that  the  court  used  the  word 
"bought"  Instead  of  the  word  "traded,"  for  de- 
fendant's explanation  was  that  he  "traded"  a 
mule  for  the  cattle.  But  no  complaint  Is  ur- 
ged as  to  this,  and  perhaps,  If  any  had  been 
urged,  It  would  have  been  too  trivial  to  be  se- 
riously noticed.  We  think  the  court's  charge 
sufficiently  covered  this  phase  of  the  case. 
The  evidence  is  sufficient  to  support  the  ver- 
dict of  the  jury,  and  the  judgment  Is  affirmed. 


THOMAS  v.  8TATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  17, 
1899.) 

Fobobry— Character  of  Instrument. 

An  Instrument  in  the  form  of  an  order  to 
pay  money,  required  to  be  stamped  under  the 
internal  revenue  stamp  law  (30  Stat.  448),  is 
the  subject  of  forgery,  though  not  stamped. 

Appeal  from  district  court  Harrison  coun- 
ty; W.  J.  Graham,  Judge. 

James  Thomas,  alias  Ed  Morse,  was  con- 
victed of  uttering  a  forged  Instrument,  and 
appeals.  Affirmed. 

Scott  &  Jones,  for  appellant.  Robt.  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

HEXDERSON,  J.  Appellant  was  convicted 
of  uttering  a  forged  instrument,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  two  years,  and  he  ap- 
peals. 
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The  only  question  urged  by  appellant  for 
reversal  is  that  the  alleged  forged  Instrument 
did  not  have  the  required  Internal  revenue 
stamp  on  It,  the  Instrument  being  In  the  form 
of  an  order  to  pay  money.  The  contention  of 
appellant  is  that  said  Instrument  Is  void  on 
account  of  the  federal  statute  requiring  such 
an  Instrument  to  be  stamped,  and  that,  unless 
it  Is  stamped,  it  shall  be  deemed  Invalid,  and 
of  no  effect;  and  that  it  la  further  provided 
that  any  such  instrument,  If  executed  since 
July  1,  1898, .  and  not  stamped  with  a  stamp, 
shall  not  be  admissible  in  evidence.   We  un- 
derstand the  act  in  question  was  for  the  pur- 
pose of  levying  and  collecting  a  tax  on  all 
instruments  required  under  the  act  to  be 
stamped,  and  no  doubt  congress  would  have 
the  right  to  say  that  no  Instrument  required 
under  the  act  to  be  stamped  should  be  used 
in  evidence  in  any  proceeding  In  any  federal 
court  unless  It  contained  the  required  stamp. 
But  we  do  not  believe  congress  would  have 
the  power  to  regulate  the  Introduction  of  evi- 
dence in  state  courts.   Nor  do  we  doubt  the 
power  of  congress  to  require  stamps  to  be 
placed  on  certain  enumerated  Instruments,— 
among  them  the  Instrument  In  question,— and 
to  provide  a  penalty  for  the  failure  to  stamp 
such  an  instrument,  and  to  punish  all  persons 
falling  to  comply  with  the  stamp  act  under 
proper  proceedings  in  the  federal  court.  But 
we  do  not  believe  the  act  In  question  was  In- 
tended to  invalidate  and  make  absolutely  void 
orders  for  money,  such  as  the  one  In  question, 
unless  the  same  should  be  properly  stamped. 
To  hold  otherwise  would  be  to  interpolate  a 
new  provision  of  law  outside  of  our  statutes 
on  the  subject  of  forgery,  and  authorise  the 
federal  statutes  on  the  subject  to  control  the 
matter.   This  is  not  like  the  case  of  Gaffey  v. 
State  (Tex.  Cr.  App.)  86  S.  W.  82,  referred  to 
by  appellant,  In  which  the  Instrument  was  a 
creature  of  our  law;  and  we  held  in  that  case 
that  the  instrument  was  not  complete,  so  as  to 
Import  an  obligation.  Here  the  instrument  was 
complete  in  form,  and  under  our  law  and  com- 
mercial usage  does  Import  an  obligation.  The 
federal  statutes  themselves  do  not  seem  to  treat 
the  instrument  without  a  stamp  as  absolutely 
void,  but  authorize  It  to  be  subsequently  stamp- 
ed on  certain  proof;  so  that  the  Instrument  In 
question  unstamped  is  apparently  of  some  legal 
efficiency,  and,  as  far  as  the  same  Is  concerned, 
the  stamp  is  an  extrinsic  matter,  and,  as 
stated  above,  is  authorized  under  federal  stat- 
utes, under  certain  circumstances,  If  unstamp- 
ed, to  be  stamped.  All  the  authorities,  English 
and  American,  hold  such  an  unstamped  Instru- 
ment the  subject  of  forgery.  2  Bish.  Cr.  Law, 
I  540,  and  authorities  there  cited;  2  McClaln, 
Cr.  Law,  g  758,  and  authorities  there  cite*. 
And  we  particularly  refer  to  the  following 
cases:  Cross  v.  People,  47  111.  152;  State  v. 
Hill,  30  Wis.  416,  which  overrules  the  former 
case  of  John  v.  State,  23  Wis.  504;  Laird  v. 
People,  61  Md.  300;  State  v.  Young,  47  N.  H. 
402.   There  being  no  error  in  the  record,  the 
judgment  Is  affirmed. 


TURKEY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  17, 
1809.) 

Labobkt  —  SPBOuii  Plea  —  Question  fob  thb 

COUBT — BUBDHN  Ot  FEOOF. 

1.  A  special  plea,  alleging;  an  agreement  with 
the  state  whereby  accused  was  not  to  be  prose- 
cuted if  he  testified  against  others,  should  be 
tried  to  the  court. 

2.  Where  accused  interposes  a  special  plea, 
alleging  an  agreement  with  the  state  whereby 
he  is  not  to  be  prosecuted  if  he  testifies  against 
others,  it  devolves  upon  accused  to  establish 
the  defense. 

Appeal  from  district  court,  Kaufman  coun- 
ty; J.  E.  Dlllard,  Judge. 

A.  D.  Turney  was  convicted  of  larceny,  and 
appeals.  Affirmed. 

Jack  &  Jack,  for  appellant.  Robt.  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  the  theft  of  a  hog,  and  his  punishment 
assessed  at  three  years'  confinement  In  the 
penitentiary;  and  he  appeals. 

All  of  appellant's  assignments  of  error 
are  based  upon  the  charge  of  the  court  sub- 
mitting to  the  jury  the  special  issue  as  to 
whether  or  not  defendant  had  made  a  special 
contract  with  the  state,  through  Adams,  the 
county  attorney,  to  the  effect  that,  if  he  would 
disclose  all  he  knew  as  to  the  connection  of 
other  persons  with  the  theft  of  said  hog,  the 
state  would  make  a  witness  of  him,  and  not 
prosecute  him.  The  contention  of  appellant 
is  that  the  court  instructed  the  Jury,  as  to 
this  special  plea,  that  the  burden  was  on  the 
defendant  to  prove  it  by  a  preponderance  of 
the  evidence.  Appellant  also  asked  some  spe- 
cial Instructions  on  this  subject,  which  he 
claims  would  have  cured  the  error.  It  will 
be  observed  that  appellant's  special  pleas  do 
not  suggest  that  the  burden  was  on  the  state 
to  overturn  the  special  plea  by  evidence  be- 
yond a  reasonable  doubt  We  do  not  under- 
stand that  any  objection  was  made  to  the 
submission  of  this  issue  to  the  jury.  In  prac- 
tice, a  special  plea  of  this  character  Is  not 
authorized  to  be  submitted  to  the  jury,  but 
should  be  tried  by  the  court.  Camron  v. 
State,  32  Tex.  Cr.  B.  180,  22  S.  W.  682.  How- 
ever, it  does  not  occur  to  us  that  appellant 
can  complain  because  the  court  submitted  this 
issue  to  the  jury,  treating  the  same  as  a  spe- 
cial plea,  and  instructed  the  jury  that  the 
burden  was  on  appellant  to  prove  the  same 
by  a  preponderance  of  the  evidence.  If  the 
matter  had  been  submitted  to  the  court, 
which  was  the  proper  tribunal  for  its  deter- 
mination, it  would  not  have  been  required  of 
the  judge,  In  order  to  solve  the  matter,  to  re- 
quire the  state  to  overturn  by  negative  proof 
appellant's  plea  by  evidence  establishing  it 
beyond  a  reasonable  doubt  If,  after  hearing 
the  proof  on  such  matter,  the  judge  satisfied 
himself  that  appellant  did  not  establish  his 
alleged  contract  by  a  preponderance  of  the 
evidence,  then  It  was  his  duty  to  overrule  the 
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same.  Indeed,  this  matter  appears  to  be  left 
to  the  discretion  of  the  trial  Judge,  and  we 
would  not  reverse  a  case  unless  there  was 
clear  proof  of  abuse  of  such  discretion.  Cam- 
ron  v.  State,  32  Tex.  Or.  R.  180,  22  S.  W. 
082.  If  we  look  to  the  proof  offered  before 
the  jury,  certainly  appellant  has  no  Just 
ground  of  complaint  that  the  Jury  decided 
against  him.  If,  on  the  same  evidence,  the 
court  had  stricken  out  and  overruled  the  spe- 
cial plea,  appellant  could  not  complain.  There 
being  no  error  in  the  record,  the  judgment  Is 
affirmed. 


O'TOOLB  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  17, 
1899.) 

Cbijunal  Law  —  Continuance  —  Absent  Wit- 
nesses— Pbocbbdinqs  in  Accused's  Absence — 
Waives  —  Theft  from  Pbbson  —  Instbuo 
tions. 

1.  A  refusal  of  a  continuance  in  a  criminal 
case  on  account  of  the  absence  of  a  witness  is 
proper,  where  it  is  doubtful  if  he  can  ever  be 
secured. 

2.  A  refusal  of  a  continuance  is  proper  where 
the  testimony  expected  to  be  procured  is  con- 
tradictory to  the  witness'  affidavits  presented 
to  the  grand  jury. 

3.  In  a  prosecution  for  theft  from  the  per- 
son, an  instruction  to  acquit  if  defendant  took 
the  property  with  prosecutor's  consent,  and 
afterwards  formed  the  intent  to  appropriate  it, 
is  sufficient,  as  bearing  on  defendant's  claim 
that  he  had  prosecutors  consent  to  take  the 
property. 

4.  An  accused,  having  voluntarily  absented 
himself  from  the  court  room,  without  the  court's 
knowledge,  while  the  jury  were  impaneled  in 
his  counsel's  presence,  is  bound  by  an  express 
waiver  of  reimpanelment  of  the  jury  made  by 
him  on  his  return. 

Appeal  from  district  court,  Grayson  coun- 
ty; Don  A.  Bliss,  Judge. 

Joe  O'Toole  was  convicted  of  theft  from 
the  person,  and  be  appeals.  Affirmed. 

L  M.  Standlfer,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  theft  from  the  person,  and  his  punish- 
ment assessed  at  confinement  In  the  peni- 
tentiary for  a  term  of  two  years;  and  be 
appeals. 

Appellant  complains  of  the  action  of  the 
court  In  overruling  his  motion  for  continu- 
ance. Said  motion  Is  predicated  on  the  ab- 
sence of  Nellie  Boyd  and  J.  J.  McCanllss. 
As  to  the  latter,  we  think  the  diligence  used 
was  Insufficient.  As  to  Nellie  Boyd,— the 
former,  from  a  statement  made  as  to  the 
cause  of  her  absence,— it  Is  doubtful  if  she 
can  ever  be  secured.  Defendant  says:  That 
be  expected  to  prove  by  McCanllss  that  just 
before  the  money  is  alleged  to  have  been 
taken  from  the  prosecutor,  Droak,  "said  pros- 
ecutor was  in  his  saloon,  a  short  distance 
from  where  the  alleged  theft  occurred,  and 
that  he  there  exhibited  $7.50  In  silver,  and 
said  that  was  all  the  money  he  had,  and  that 


he  was  drunk,  and  getting  drunker  fast,  and 
that  he  told  defendant  there,  if  he  got  too 
drunk  to  walk,  to  take  his  stuff  from  his 
person;  that  be  left  there,  and  went  to  a 
house  of  prostitution  near  by,  where  it  Is  said 
the  offense  occurred.  That  he  expected  to 
prove  by  Nellie  Boyd  that  defendant  came  to 
the  house  of  prostitution  with  Droak,  prose- 
cutor, and  that  the  said  prosecutor  soon  went 
to  sleep,  but,  before  he  went  to  sleep,  told  de- 
fendant to  take  care  of  his  effects."  Appel- 
lant shows  that  this  is  his  first  application 
for  continuance.  The  court,  however,  certi- 
fies that  it  is  his  second  application.  In  our 
view  of  the  case,  that  matter  does  not  occur 
to  us  to  be  material.  Looking  at  the  state- 
ment of  facts,  we  do  not  believe  the  alleged 
testimony  is  probably  true,  or  that  it  would 
be  so  regarded  by  an  honest  jury  trying  the 
case.  If  we  look  beyond  that  to  the  affi- 
davits as  to  what  the  witness  McCanllss 
swore  before  the  grand  jury,  it  appears,  were 
he  present  that  be  would  stand  self-contra- 
dicted. 

Appellant  says  the  court  committed  an  er- 
ror in  not  giving  his  requested  instruction. 
Said  bill  is  as  follows:  "The  defendant  ex- 
cepts to  the  charge  of  the  court  ui  that  part 
where  the  court  charges  'that  If  defendant 
took  the  money  with  the  consent  of  Droak, 
and  afterwards  formed  the  intent  to  appro- 
priate It  he  would  not  be  guilty,'  for  the 
charge  did  not  go  far  enough.  The  charge 
should  hare  told  the  jury  that  if  defendant 
took  the  property  with  the  consent  of  Droak, 
but  with  the  Intent  to  defraud,  and  after- 
wards conceived  the  idea  of  appropriating  it 
he  should  be  acquitted."  As  to  this  matter, 
It  is  sufficient  to  say  that  If  the  charge  re- 
quested embodied  good  law,  this  Issue  was 
not  raised  by  the  testimony.  Appellant  claim- 
ed that  he  had  prosecutor's  consent  to  take 
the  money.  That  was  his  defense,  and  the 
court  properly  Instructed  the  Jury  that  If  he 
took  the  money  with  the  consent  of  Droak, 
and  afterwards  formed  the  Intent  to  appro- 
priate it  be  would  not  be  guilty. 

Appellant  further  Insists  that  this  case 
should  be  reversed  because  of  his  absence 
during  the  lmpanelment  of  the  jury.  It  ap- 
pears that  he  purposely  absented  himself, 
without  the  knowledge  or  consent  of  the 
court,  during  the  lmpanelment  His  absence, 
however,  was  merely  temporary;  having 
gone  from  the  court  room  Into  the  water- 
closet,  and  to  the  sheriff's  office.  His  counsel 
were  present  and  conducted  the  lmpanel- 
ment On  his  return  Into  the  court  room, 
the  discovery  was  made  for  the  first  time, 
so  far  as  the  court  was  concerned,  that  appel- 
lant had  been  absent.  The  bill  of  exceptions 
to  overruling  the  motion  for  new  trial,  as 
presented  by  appellant  shows,  "The  court 
then  asked  him  If  he  waived  the  reading  of 
the  Indictment  over  again,  and  he  replied  that 
he  did."  On  this  distinct  waiver  of  re-read- 
ing the  indictment,  appellant  now  claims  that 
he  did  not  waive,  nor  was  he  asked  to  waive, 
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the  proceedings  In  the  impanelment  of  the 
jury,  and  the  plea  of  not  guilty  entered.  The 
court,  however,  la  explaining  the  bill  of  ex- 
ceptions In  his  overruling  the  motion  for  new 
trial,  makes  the  statement  "that  defendant 
was  present  at  the  time  the  court  overruled 
his  application  for  continuance,  and  the  court 
then  and  there  directed  counsel  to  proceed 
with  the  impanelment  of  the  jury.  The  jury 
was  selected,  sworn,  and  Indictment  read; 
and  the  court  called  on  the  defendant  to 
plead,  and  was  then  Informed  that  defendant 
was  not  present,  but  was  In  the  sheriff's 
office,  adjoining  the  court  room.  Defendant 
Immediately  came  in  from  the  sheriff's  of- 
fice, and  the  court  informed  him  that  the 
jury  had  been  sworn,  and  indictment  read, 
and  his  counsel  had  entered  a  plea  of  not 
guilty  for  him,  and  asked  him  whether  he 
waived  having  these  things  done  In  his  pres- 
ence, or  whether  he  wanted  these  things  done 
over  again,  and  the  defendant  then  and  there 
said  he  waived  these  matters,  and  did  not 
wish  to  have  them  done  over  again;  and 
that  this  matter  was  not  afterwards  brought 
to  the  attention  of  the  court  until  on  the  mo- 
tion for  new  trial."  If  appellant  desired  to 
present  this  question,  he  should  have  refused 
to  waive  what  transpired  during  his  tempo- 
rary absence,  and  then  taken  a  bill  of  ex- 
ceptions to  the  action  of  the  court  See  Bule 
v.  State,  1  Tex.  App.  482;  McMahon  v.  State, 
17  Tex.  App.  321.  If  he  had  refused  to  make 
the  waiver,  then,  no  doubt,  the  court  would 
immediately  have  rectified  the  matter.  His 
absence  was  by  his  own  volition.  Indeed,  be 
can  scarcely  be  said  to  have  been  absent. 
He  was  In  an  adjoining  room,  and,  so  far 
as  the  record  discloses,  within  view  and  hear- 
ing of  all  that  occurred.  His  counsel  was 
present,— no  doubt,  with  knowledge  that  he 
was  not  In  the  court  room,— conducting  the 
examination  and  impanelment  of  the  jury. 
We  hold  that,  under  the  circumstances,  he 
could  waive  the  proceedings  which  had  oc- 
curred during  his  temporary  absence.  To 
hold  otherwise,  It  seems  to  us,  would  allow 
him  to  take  advantage  of  his  own  wrong. 
There  being  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


ELTON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  17, 
1899.) 

Thitt  as  Bailsi — iNDicmrasT — SumoiBKCT. 

An  averment,  in  an  indictment  under  Pen. 
Code,  art  877,  for  theft  as  bailee,  that  defend- 
ant had  possession  of  the  property  in  question, 
which  he  Acquired  by  virtue  of  a  contract  of 
hiring  and  borrowing  made  with  a  third  person 
named,  sufficiently  alleges  a  contract  made  by 
defendant  with  the  third  person. 

On  motion  for  rehearing.  Overruled. 

HENDBBSON,  J.  This  case  was  affirmed 
at  the  Dallas  term,  1899  (60  S.  W.  379),  and 
now  comes  before  us  on  motion  for  rehearing. 


Appellant  urgently  contends  that  this  case 
is  similar  to  the  case  of  Smith  v.  State  (Tex. 
Cr.  App.)  42  S.  W.  302,  as  far  as  the  indict- 
ment is  concerned,  and  that  we  were  in  error 
in  the  original  opinion  in  holding  that  the  in- 
dictments were  dissimilar.  While  there  is 
some  difference  In  the  verbiage,  yet  on  the 
very  point  insisted  on  the  indictment  In  the 
Smith  Case  Is  similar  to  the  one  in  this  case. 
We  quote  that  part  of  the  indictment  in  the 
Smith  Case,  as  follows:  That  appellant, 
"Smith,  then  and  there  had  possession  of  two 
certain  mules,  the  property  of  A.  W.  Willis, 
and  the  possession  theretofore  acquired  by 
said  Smith  by  virtue  of  a  contract  of  hiring 
and  borrowing  made  with  the  said  A.  W. 
Willis."  The  allegation  in  the  present  indict- 
ment is  as  follows:  "Said  horses  then  and 
there  being  the  property  of  Arthur  Cain,  and 
the  possession  thereof  having  been  theretofore 
acquired  by  the  said  Thomas  Elton  by  virtue 
of  a  contract  of  hiring  and  borrowing  made 
with  one  D.  W.  May,  who  was  thereunto 
duly  authorized  by  the  said  Arthur  Cain." 
The  contention  In  the  Smith  Case  was  that 
there  was  no  distinct  allegation  that  Smith 
acquired  possession  of  said  property  by  virtue 
of  a  contract  of  hiring  made  by  him  with 
Willis,  and  we  held  In  that  case  that  the  In- 
dictment was  defective  in  that  respect.  We 
understand  In  the  present  case  that  It  Is  In- 
sisted that  the  same  defect  exists  In  the  pres- 
ent indictment,  lo  wit,  that  there  is  no  distinct 
averment  that  Elton  acquired  the  possession 
of  said  horse  by  virtue  of  a  certain  contract  of 
hiring  made  by  him  with  one  D.  W.  May.  If 
we  adhere  to  the  rule  laid  down  in  the  Smith 
Case,  unquestionably  appellant's  contention  Is 
correct,  and  the  indictment  cannot  be  sustain- 
ed. But,  on  an  examination  of  that  question, 
we  believe  we  were  In  error  In  the  Smith 
Case.  The  allegation  Is  "that  Thomas  Elton 
came  into  possession  of  said  two  horses  by 
virtue  of  a  contract  of  hiring  and  borrowing 
made  with  one  D'.  W.  May,  who  was  there- 
unto duly  authorised  by  the  said  Arthur 
Cain,"  etc  Now,  by  the  insertion  of  the 
phrase  "by  said  .Elton"  after  the  word 
"made,"  the  allegation  would  read,  "by  virtue 
of  a  contract  of  hiring  and  borrowing  made 
by  said  Elton  with  one  D.  W.  May,  who 
was  thereunto  duly  authorized,"  etc.  But  we 
submit  that  it  Is  not  clear  that  the  words  here 
used  express -that  the  contract  was  made  by 
said  Elton  with  said  May.  Of  course,  a  con- 
struction might  suggest  that,  inasmuch  as  It 
was  not  directly  averred  that  Elton  made  the 
contract  by  which  he  obtained  possession  of 
said  horses  with  May,  he  might  have  obtained 
possession  by  virtue  of  a  contract  of  hiring 
made  by  some  one  else  with  May;  and  such 
seems  to  be  the  reasoning  In  the  Smith  Case. 
But'  we  do  not  believe  It  sound,  for,  by  every 
reasonable  Intendment,  the  expressions  here 
used  aver  the  acquisition  of  possession  by 
Thomas  Elton  by  virtue  of  a  contract  of  hlr-. 
ing  and  borrowing  made  by  him  with  D.  W. 
May,  and  not  by  some  one  else.   We  therefore 
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overrate  the  Smith  Case,  and  hold  that  the 
Indictment  In  the  present  case  la  good. 

The  other  assignments  have  been  previously 
discussed  In  the  original  opinion.  The  motion 
for  rehearing  is  overruled. 


GRAYSON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  17, 
1899.) 

Criminal  Law— Contsssions  of  Minor — Tbial — 
Misconduct  or  Jobt 

1.  It  is  not  necessary,  as  a  predicate  to  the 
admission  of  the  confession  of  a  prisoner  be- 
tween 9  and  13  years  of  age,  to  snow  that  he 
has  intelligence  and  discretion  enough  to  un- 
derstand the  criminality  of  the  act  charged 
against  him. 

2.  The  court  ought  not  to  receive  the  confes- 
sion of  a  person  who  could  not  qualify  as  a 
witness  under  the  provisions  of  Code  Cr.  Proc. 
art.  768,  which  provides  that  children  are  not 
competent  to  testify  in  court  who  do  not  possess 
sufficient  intellect  to  relate  transactions  with 
respect  to  which  they  are  interrogated,  or 
who  do  not  understand  the  obligation  of  an 
oath. 

3.  The  jury  may,  with  leave  of  court,  take 
to  the  Jury  room  any  evidence  which  has  been 
admitted.  • 

4.  Testimony  that  the  jury  arrived  at  their 
verdict,  after  discussing  the  manner  in  which 
defendant  had  been  reared,  in  the  belief  that 
the  best  thing  to  do  would  be  to  place  him  in  a 
reformatory,  does  not  show  such  misconduct 
as  will  authorize  a  new  trial. 

Appeal  from  district  court,  Nacogdoches 
county;  Tom  C.  Davis,  Judge. 

Criminal  prosecution  by  the  state  of  Texas 
against  Tom  Grayson.  From  a  Judgment  of 
conviction,  defendant  appealed.  Affirmed. 

Robt.  A.  John,  Asst  Arty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  confinement  In  the  reformatory  for  a  term 
of  two  years;  hence  this  appeal. 

Appellant  objected  to  the  Introduction  of 
his  confessions,  testified  to  by  the  witness 
Jos.  Reindle;  it  being  claimed  by  him  in  that 
connection  that  defendant  was  between  9  and 
13  years  of  age,  and  the  state  not  having 
shown  that  defendant  had  discretion  enough 
to  know  the  consequences  of  the  crime  or  of 
the  act.  The  same  character  of  confession 
was  also  adduced  on  the  part  of  the  state  by 
the  witness  George  King.  We  do  not  under- 
stand that,  before  the  confession  of  defendant 
can  be  used,  it  must  be  shown,  where  he  is 
between  9  and  13  years  of  age,  that  he  has 
intelligence  and  discretion  enough  to  under- 
stand the  criminality  of  the  act  charged 
against  blm.  The  confession  of  a  witness  is 
regulated  by  another  statute;  that  is,  where 
the  party  is  shown  to  be  under  arrest,  as  In 
this  case  (so  far  as  the  testimony  of  George 
King  is  concerned),  It  must  be  shown  that 
the  party  was  duly  cautioned  of  warned  that 
his  confession  might  be  used  against  him. 
Article  790,  Code  Cr.  Proc.   A  witness  may 


not  know  the  criminality  of  an  act,  on  ac- 
count of  tender  years,  and  yet  be  capable  of 
testifying  in  the  courts.  Article  768,  Code  Cr. 
Proc,  provides  that  children  are  not  compe- 
tent to  testify  in  courts,  who  do  not  possess 
sufficient  Intellect  to  relate  transactions  with 
respect  to  which  they  are  interrogated,  or  who 
do  not  understand  the  obligation  of  an  oath. 
Colter  State,  37  Tex.  Cr.  R.  284,  35  8.  W. 
576;  Murphy  v.  State  (Tex.  Cr.  App.)  35  S.  W. 
174.  We  think  that,  by  analogy,  the  above 
statute  might  be  applied  as  a  test  of  the  ad- 
missibility of  confessions;  that  Is,  if  the  party 
against  whom  the  confessions  are  introduced 
is  shown  not  to  possess  sufficient  Intelligence 
to  make  a  statement  as  to  the  transaction  In- 
terrogated about,  or  has  not  sufficient  Intelli- 
gence to  understand  the  nature  and  obligation 
of  an  oath,  that  the  statement  or  confession 
of  such  witness  ought  not  to  be  received  In 
evidence.  But  no  such  objection  was  urged 
to  the  confessions  in  this  case.  It  was  simply 
stated' that  the  confession  could  not  be  used, 
because  the  state  had  not  previously  shown 
the  capacity  of  the  witness  to  commit  the 
crime.  To  carry  out  this  proposition  would 
Involve  the  ascertainment  by  the  court,  in  the 
first  instance,  that  the  witness  possessed  suffi- 
cient intelligence  and  capacity  to  commit  the 
crime  charged.  This  rule  Is, not  laid  down  as 
to  the  admissibility  of  confessions,  but  is  a 
statutory  rule  set  up  as  a  safeguard  against 
the  conviction  of  one  of  tender  years  unless  a 
criminal  capacity  is  shown. 

There  was  no  error  in  the  action  of  the 
court  authorizing  the  Introduction  of  A.  J. 
Spradley.  This  witness  was  sheriff  of  the 
county,  and  was  excused  from  the  operation 
of  the  rule;  and  it  was  competent  for  the 
state  to  Introduce  him,  and  utilize  his  testi- 
mony in  the  matter  about  which  he  test! fled. 

Appellant  objected  to  the  jury,  when  they 
retired  to  consider  their  verdict,  taking  with 
them  the  school  roll  of  the  Independent  school 
district  of  Nacogdoches  county.  If  this  had 
been  objected  to  when  offered  as  evidence, 
another  question  would  arise;  but  it  was  in- 
troduced in  evidence  without  objection,  and  it 
was  competent  for  the  jury  to  carry  that  or 
any  other  testimony  Introduced  before  them 
in  their  retirement,  by  leave  of  the  court 
Besides,  no  possible  prejudice  Is  shown  to 
have  resulted  to  appellant  on  account  of  the 
Jury  taking  with  them  said  school  roll. 

Nor  was  there  any  error,  In  our  opinion,  In 
the  action  of  the  court  overruling  the  motion 
for  new  trial  because  of  the  alleged  miscon- 
duct of  the  Jury.  The  bill  does  not  inform 
us  as  to  any  fact  considered  by  the  jury  which 
was  not  offered  in  evidence.  Certain  jurors 
testified  that  the  manner  in  which  defendant 
had  been  raised  was  discussed,  and  they  ar- 
rived at  their  verdict,  after  discussing  the 
aforesaid  matter,  In  the  belief  that  It  was  the 
best  thing  they  could  do  for  the  boy,  to  place 
him  in  the  reformatory  for  a  term  of  two 
years,  where  he  could  have  the  advantage  of 
religious  and  moral  training.   Looking  at  the 
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record  in  this  case,  It  Is  difficult  to  see  bow 
the  Jury  could  nave  done  otherwise  than  con- 
vict him.  They  gave  him  the  lowest  term  of 
punishment,  and  no  possible  prejudice  la 
shown.   The  Judgment  Is  affirmed. 


WEST  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  17, 
1880.) 

Lktoxioatxho  Liquobs  —  Phtsioiajt'b  Prescrip- 
tion. 

An  information  which  charges  that  de- 
fendant did  then  and  there  unlawfully  and  will- 
fully, as  a  regular  practicing  physician,  give 
one  J.  B.  a  prescription,  for  the  purpose  of  en- 
abling the  said  J.  B.  to  purchase  Intoxicating 
liquors,  without  personally  examining  the  said 
J.  B.,  and  finding  him  actually  sick,  and  In 
need  of  said  intoxicating  liquors  and  stimulant 
prescribed  as  a  medicine,  when  in  truth  and  in 
fact  the  said  J.  B.  was  not  sick  and  in  need  of 
said  liquor  as  a  medicine,  does  not  allege  an 
offense,  under  the  provisions  of  Pen.  Code,  art. 
405,  which  prohibits  any  person,  not  a  regular 
practicing  physician,  from  giving  a  prescription, 
to  be  used  in  obtaining  liquor,  to  any  person 
who  is  not  actually  sick  and  without  a  personal 
examination  of  such  person. 

Appeal  from  Brown  county  court;  Charles 
Rogan,  Judge* 

Criminal  prosecution  by  the  state  of  Texas 
against  Dr.  W.  A.  West  From  a  judgment 
of  conviction,  defendant  appealed.  Reversed. 

Jenkins  &  McCartney,  for  appellant.  Kobt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
by  Information  with  giving  a  prescription  in 
violation  of  the  local  option  law.  Omitting 
prior  allegations,  the  information  charges  that 
appellant  "did  then  and  there  unlawfully  and 
willfully,  as  a  regular  practicing  physician, 
give  to  one  John  Baugh  a  prescription  for  the 
purpose  of  enabling  the  applicant,  the  said 
John  Baugh,  to  purchase  intoxicating  liquors, 
without  personally  examining  the  said  John 
Baugh  and  finding  him  actually  sick  and  in 
need  of  said  intoxicating  liquor  and  stimulant 
prescribed  as  a  medicine,  when  in  truth  and  in 
fact  the  said  John  Baugh  was  not  sick  and  in 
need  of  said  intoxicating  liquor  and  stimulant 
as  a  medicine,''  etc.  Motion  was  made  to 
quash  the  information.  We  believe  the  mo- 
tion should  have  been  sustained.  By  the  pro- 
vision of  article  405,  Pen.  Code,  punishment 
is  denounced  against  any  person,  not  a  regu- 
lar practicing  physician,  who  shall  give  a  pre- 
scription to  be  used  in  obtaining  any  intoxi- 
cating liquor  in  any  county,  etc.,  where  the 
local  option  law  is  in  force,  and  against  any 
practicing  physician  who  is,  directly  or  Indi- 
rectly, either  for  himself  or  as  agent,  or  em- 
ploye of  another,  Interested  in  the  sale  of  such 
intoxicating  liquors,  who  shall  give  a  pre- 
scription for  the  purchase  of  the  same  in  said 
local  option  territory,  and  against  any  physi- 
cian who  shall  give  a  prescription,  to  be  used 
in  obtaining  any  such  intoxicating  liquors  In 
such  territory,  to  a  party  who  is  not  actually 


sick,  and  without  a  personal  examination  of 
such  person.  By  the  terms  of  this  article, 
any  person  who  shall  pretend  to  be  a  physi- 
cian, and  give  a  prescription  as  a  physician, 
when  in  fact  be  is  not  a  regular  practicing 
physician,  is  liable  to  punishment.  Punish- 
ment is  also  denounced  against  any  physician 
who  shall  give  such  prescription  to  a  party 
who  is  not  actually  sick,  and  without  a  per- 
sonal examination  of  such  person.  So,  it 
would  seem  the  punishment  would  apply  to 
any  one  who  is  not  a  physician,  and  who 
should  give  the  prescription,  whether  the  par- 
ty be  sick  or  not  In  other  words,  no  one, 
except  a  physician,  shall  be  authorized  to  give 
such  prescription  in  any  event  If  the  legis- 
lature has  power  to  denounce  this  punishment, 
then  the  indictment  must  charge  the  facts 
which  constitute  the  offense.  It  is  a  familiar 
rule  of  pleading  that  the  constituent  elements 
of  the  offense  must  be  alleged  distinctly  and 
affirmatively,  and  must  not  be  left  to  be  de- 
duced by  argument  or  Inference,  and  must  not 
state  mere  conclusions.  Now,  looking  upon 
the  face  of  this  Information,  it  will  be  seen 
that  there  is  no  allegation  which  alleges  that 
Dr.  West  was  "a  regular  practicing  physi- 
cian," or  a  physician  at  all.  It  is  true  that  It 
alleges,  "as  a  regular  practicing  physician,"  he 
gave  a  prescription  to  a  party  who  was  not 
sick,  and  without  a  personal  examination, 
but  this  does  not  charge  the  fact  that  he  was 
a  physician.  The  information  Is  framed  un- 
der that  particular  portion  of  the  statute 
which  denounces  a  punishment  against  a  phy- 
sician for  giving  a  prescription  to  a  party  who 
Is  not  actually  sick,  without  making  a  person- 
al examination  of  such  person,  and  not  under 
that  which  prohibits  any  but  a  regular  prac- 
ticing physician  from  giving  same.  Every  word 
stated  in  the  information  may  be  true,  and 
yet  appellant  could  not  be  convicted  under 
such  allegation.  If  he  was  a.  physician,  and 
as  such  gave  the  prescription  to  a  party  who 
was  not  actually  sick,  and  without  a  personal 
examination,  these  facts  must  be  stated  af- 
firmatively, and  not  by  way  of  inference  or 
argument  If  he  was  personating  a  doctor, 
and  was  not  in  fact  one,  he  should  be  charged 
under  the  first  phase  of  this  statute,  which 
denounces  a  punishment  against  a  party  giv 
Ing  such  prescription  when  he  is  not  in  fact 
"a  regular  practicing  physician."  Because 
the  Information  does  not  sufficiently  charge 
the  offense,  the  judgment  Is  reversed,  and  the 
prosecution  ordered  dismissed. 


McQUERY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  17, 
1888.) 

Intoxkuttwo  Liquobs — Prescription  bt  Physi- 
cian. 

1.  An  indictment  charged  that  defendant  did 
then  and  there  unlawfully,  as  a  practicing 
physician,  give  to  C.  a  prescription  to  enable  C. 
to  purchase  intoxicating  liquor,  without  person- 
ally examining  the  said  C  and  finding  him 
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sick  and  in  need  of  such  Hqnor.  C,  as  a  wit- 
ness for  the  state,  testified  that  defendant  did 
make  a  personal  examination  of  him,  and 
to  facts  indicating  that  he  wag  sick.  Held, 
that  the  testimony  does  not  support  a  convic- 
tion. 

2.  An  allegation  that  defendant,  "as  a  regular 
practicing  physician,"  gave  a  prescription  is 
not  a  sufficient  allegation  that  defendant  was  a 
physician,  so  as  to  support  an  indictment  under 
Pen.  Code,  art  405,  which  prohibits  any  phy- 
sician giving  a  prescription  to  one  not  actually 
sick,  and  without  making  a  personal  examina- 
tion. 

Appeal  from  Brown  county  court;  Charles 
Rogan,  Judge. 

Criminal  prosecution  by  the  state  of  Texas 
against  Dr.  William  McQuery.  From  a  judg- 
ment of  conviction,  defendant  appealed.  Re- 
versed. 

Robt.  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  giving  a  prescription  in  a  local  option 
precinct,  in  violation  of  the  statute.  Omitting 
the  formal  parts,  the  charging  part  of  the  in- 
dictment is  as  follows:  "Did  then  and  there 
unlawfully  and  willfully,  as  a  regular  prac- 
ticing physician,  give  to  one  Walter  Caldwell 
a  prescription  for  the  purpose  of  enabling  the 
applicant,  the  said  Walter  Caldwell,  to  pur- 
chase intoxicating  liquor,  without  personally 
examining  the  said  Walter  Caldwell,  and 
finding  the  said  Walter  Caldwell  sick  and  in 
need  of  such  intoxicating  liquor  and  stimu- 
lant prescribed  as  a  medicine,  when  in  fact 
and  in  truth  the  said  Walter  Caldwell  was 
not  sick  and  in  need  of  said  intoxicating  liq- 
uor and  stimulant  as  a  medicine  at  the  time 
he  gave  said  prescription,  and  did  then  and 
there,  giving  said  prescription  to  the  said 
Walter  Caldwell,  enable  the  said  Walter  Cald- 
well to  purchase  intoxicating  liquor  and  stim- 
ulant, in  the  subdivision  of  said  county  and 
state  as  hereinafter  described,"  etc..  It  will 
be  observed  that  this  Indictment  charges  that 
appellant  gave  the  prescription  "without  per- 
sonally examining  Walter  Caldwell,"  and  find- 
ing him  actually  sick,  etc.  Caldwell  testified 
for  the  state  that  appellant  did  make  a  person- 
al examination  of  him,  and  he  further  testified 
to  facts  indicating  that  he  was  sick.  It  is  a 
familiar  rule  that  the  material  allegations  of 
an  indictment  must  be  proved  as  alleged.  It 
being  alleged  that  appellant  gave  the  prescrip- 
tion without  a  personal  examination,  it  was 
necessary  to  prove  that  fact  in  order  to  meet 
the  allegation.  If  this  Indictment  is  a  valid 
and  sufficient  one,  then  it  was  necessary  to 
prove  that  appellant  gave  the  prescription 
without  a  personal  examination  of  Caldwell. 
The  testimony  does  not  support  the  allega- 
tion. It  is  alleged  that  appellant,  "as  a  reg- 
ular practicing  physician,"  gave  the  prescrip- 
tion. This  is  not  a  sufficient  allegation  that 
appellant  was  "a  regular  practicing  physi- 
cian" or  was  a  physician  at  all.  It  is  indi- 
rect and  inferential,  and  if  appellant  was  a 
physician,  and  gave  the  prescription  as  such, 


It  should  have  been  so  alleged.  In  the  first 
clause  of  the  statute,  any  but  a  regular  physi- 
cian is  prohibited  from  giving  a  prescription; 
and  the  second  clause  denounces  and  punishes 
"any"  physician  who  gives  a  prescription, 
being  Interested  in  the  sale  of  the  intoxicant 
The  third  clause  denounces  a  punishment 
against  "any"  physician  who  gives  a  prescrip- 
tion to  any  one  who  is  not  actually  side,  and 
without  making  a  personal  examination.  In 
the  case  of  West  v.  State,  35  Tex.  Or.  R.  4a 
80  S.  W.  1060,  a  similar  indictment  in  this 
respect  was  held  good;  but  an  Inspection  of 
that  shows  that  these  questions  were  not  dis- 
cussed, and  If  that  case  Intended  to  hold  that 
the  expression,  "as  a  regular  physician,"  was 
sufficient  to  charge  that  the  party  giving  the 
prescription  was  a  physician  in  fact,  we  are 
of  opinion  that  it  was  error.  West  v.  State 
(just  decided)  51  S.  W.  247.  Because  the  in- 
dictment is  insufficient,  the  judgment  Is  re- 
versed, and  the  prosecution  ordered  dismissed. 


FIKES  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  3, 
1899.) 

Loon.  Option — Rbcoqkizanobs-'Sufficiskot. 

1.  A  recognizance  merely  reciting  that  defend- 
ant was  convicted  of  "selling  liquor  in  violation 
of  the  local  option  law,"  without  naming  the 
precinct  in  which  the  liquor  was  sold,  or  that 
it  was  sold  in  a  precinct  at  all,  does  not  recite 
any  oSenae  against  the  law. 

2.  A  recognizance  entered  subsequent  to  the 
passage  of  the  acts  of  the  25th  legislature,  with- 
out following  the  form  prescribed  by  the  act, 
or  reciting  the  amount  of  punishment  is  fatally 
defective,  precluding  the  attachment  of  juris- 
diction on  appeal. 

Appeal  from  Karnes  county  court;  F.  Theo 
Barnes,  Judge. 

J.  H.  Fikes  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Dismissed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  3.  Appellant  was  convict- 
ed for  selling  intoxicating  liquor  in  violation 
of  the  local  option  law,  In  justice  precinct  No. 
4,  Karnes  county. 

The  recognizance  recites  as  follows:  "*  *  • 
J.  H.  Fikes,  who  stands  charged  in  this  court 
with  the  offense  of  selling  liquor  in  violation 
of  the  local  option  law,  and  who  has  been 
convicted  of  said  offense  in  this  court,  shall 
appear  before  this  court  from  day  to  day  and 
from  term  to  term  of  same,"  etc.  This  recog- 
nizance does  not  recite  any  offense  against  the 
law.  "Selling  liquor  in  violation  of  the  local 
option  law"  is  not  an  offense,  eo  nomine. 
Therefore  the  constituent  elements  of  the  of- 
fense must  be  set  out  in  the  recognizance.  It 
does  not  even  name  the  precinct  in  which  the 
liquor  was  sold,  or  that  it  was  sold  In  a  pre- 
cinct at  all.  It  was  entered  into  on  December 
3, 1897,  which  was  several  months  subsequent 
to  time  that  the  acts  of  the  25th  legislature 
went  into  operation.   This  recognizance  does 
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not  attempt  to  follow  the  form  prescribed  by 
that  act,  and  does  not  even  recite  the  amount 
of  the  punishment.  Because  the  recogni- 
zance is  fatally  defective,  the  Jurisdiction  of 
this  court  has  not  attached  to  the  appeal,  and 
it  is  dismissed. 


AUSTIN  v.  STATU. 
(Court  of  Criminal  Appeals  of  Texas.    May  8, 

1890.) 

homicldb  —  tbial —  appointment  or  cootshl — 
New  Trial— Nkwlt- Disco  vebed  Evidence. 

1.  Since  it  is  only  in  capital  cases  that  the 
conrt  is  required  to  appoint  counsel  for  a  de- 
fendant too  poor  to  employ  his  own  counsel,  a 
conviction  will  not  be  reversed  for  refusal  to 
appoint  counsel  for  defendant,  who  was  charged 
with  murder  in  the  second  degree. 

2.  A  new  trial  will  not  be  granted  for  new- 
ly-discovered evidence  to  be  given  by  certain 
witnesses,  where  others  for  whom  no  process 
was  issued  could  have  attended  the  trial,  and 
testified  to  the  same  facts. 

Appeal  from  district  court,  Galveston  coun- 
ty; E.  D.,Cavln,  Judge. 

Jesse  Austin  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  Affirmed. 

Root  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  3.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  given 
10  years  In  tbe  penitentiary.  There  are  no 
bills  of  exception  In  the  record.  The  first 
ground  of  appellant's  motion  for  new  trial 
states  that  he  was  tried  without  counsel;  that 
be  was  too  poor  to  employ  an  attorney.  The 
Indictment  charges  murder  in  the  second  de- 
gree, and  Is  therefore  not  a  capital  case.  It 
is  only  In  capital  cases  the  court  Is  required 
to  appoint  counsel  for  a  defendant  Code  Cr. 
Proc.  art  547;  Pennington  v.  State,  13  Tex. 
App.  44;  Brotherton  v.  State,  SO  Tex.  App. 
3t»,  17  S.  W.  982;  Gutlerez  v.  State  (Tex. 
Cr.  App.)  47  8.  W.  372. 

It  Is  urgently  insisted  that  a  new  trial 
should  nave  been  granted  because  of  newly- 
discovered  evidence.  Appellant,  as  well  as  his 
mother,  filed  their  affidavits  to  the  effect  that 
they  had  discovered,  since  the  trial,  that  Gil- 
bert Rivers  and  Monte  Humphrey  witnessed 
the  difficulty  during  which  appellant  shot  de- 
ceased. The  affidavit  of  Rivers  states  that  he 
was  standing  "on  the  brick  wharf,"  and  saw 
the  entire  difficulty  which  led  to  tbe  shoot- 
ing; that  the  parties  were  all  strangers  to 
him  except  defendant;  that  they  were  gam- 
bling; and,  when  his  attention  was  first  at- 
tracted to  the  fight,  he  saw  two  men  set  upon 
appellant  who  drew  his  pistol,  and  began  re- 
treating and  firing;  that  when  the  fight  was 
5ver,  deceased,  a  bystander,  was  found  to  be 
shot  He  further  stated  facts  tending  to 
snow  that  De  Voe,  one  of  the  state's  wit- 
nesses, did  not  see  the  difficulty;  and  also 
that  Monte  Humphrey  was  on  the  deck  of 
stoop  Mary  when  the  shooting  occurred,  and 


saw  It  as  well  as  affiant.  The  affidavit  of 
Monte  Humphrey  shows  that  he  was  stand- 
ing on  the  deck  of  the  sloop  Undine,  and 
saw  the  difficulty  between  the  parties.  He 
also  states  that  two  parties  set  upon  defend- 
ant armed  with  cotton  hooks;  that  appellant 
began  retreating,  and  firing,  and  that  de- 
ceased was  accidentally  shot.  He  states  that 
the  witness  De  Voe  was  asleep  on  the  sloop 
Undine,  and  did  not  see  tbe  difficulty.  The 
witness  De  Voe  testified  on  tbe  trial  that  he 
saw  the  difficulty,  and  at  the  time  of  the  diffi- 
culty was  at  work  on  the  wharf.  The  evi- 
dence adduced  on  the  trial  shows  that  defend- 
ant and  witness  Stewart,  with  several  other 
parties,  were  engaged  In  a  gambling  transac- 
tion,—throwing  dice;  that  Stewart  and  appel- 
lant became  engaged  In  trouble  over  the 
game,  and  that  appellant  fired  several  shots 
at  Stewart,  one  of  which  struck  the  deceased, 
Railton.  These  facts  were  testified  to  by  the 
witnesses  Stewart  and  Smith.  These  wit- 
nesses make  out  a  clear  case  of  assault  by 
appellant  upon  Stewart,  and  exclude  the  Idea 
that  two  parties  made  an  assault  upon  appel- 
lant "with  cotton  hooks,  or  that  there  was  any 
assault  made  upon  him  In  any  manner,  as 
stated  In  the  affidavits  of  Humphrey  and  Riv- 
ers. If  there  was  an  assault  made  by  the 
two  parties  upon  appellant  with  cotton  hooks, 
then  it  is  evident  that  by  the  slightest  degree 
of  diligence  appellant  could  have  bad  all  the 
parties  who  were  engaged  in  the  game  present 
at  his  trial.  At  least  he  could  have  had  pro- 
cess issued  for  them.  He  was  engaged  in  the 
same  game  with  them.  They  were  not  at  the 
trial,  and  process  is  not  shown  to  have  been 
issued  for  them.  Tbe  record  shows  that  a  con- 
tinuance bad  been  granted  appellant  at  a  for- 
mer term  of  tbe  court  and  perhaps  an  appli- 
cation for  continuance  overruled  at  the  term 
at  which  the  conviction  occurred;  but  they 
are  not  before  us,  and  we  are  not  advised  as 
to  the  contents  of  either.  In  addition  to  those 
engaged  in  the  game,  the  evidence  tends  to 
show  that  there  were  quite  a  number  of  peo- 
ple along  the  wharf  about  that  time.  A  mo- 
tion for  new  trial  will  not  be  granted  for 
newly-discovered  testimony  where  the  accused 
could  have  had  an  indefinite  number  of  eye- 
witnesses to  the  transaction,  and  failed  to 
use  diligence  to  secure  their  attendance.  All 
the  testimony  shows  these  people  were  there. 
Even  the  affidavits  of  his  newly-discovered 
witnesses  show  this  fact  It  is  but  reasonable 
to  suppose  that  appellant  was  acquainted 
with  all  the  parties  engaged  with  him  in  the 
game,  and,  if  he  did  not  know  them  personal- 
ly, he  knew  they  were  engaged  in  the  game, 
and,  if  the  facts  existed  which  he  expected 
to  prove  by  these  newly-discovered  witnesses, 
he  could  have  proved  same  by  those  who  were 
there.  At  least  the  law  holds  him  to  suffi- 
cient diligence  to  obtain  those  whom  he  knew 
were  and  ought  to  be  cognizant  of  such  facts. 
The  motion  for  new  trial  was  properly  over- 
ruled. The  Judgment  is  affirmed. 
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MOZEE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Tezu.   May  8, 
1880.) 

Assault  with  Iktbjtt  to  Mubmk— Rbduotcok  to 
Aggravated  Assault — Instructions— Issui 
or  Pbovokxno  Dutioultt— 8sx,t-D«mnsb. 

1.  Where  one  charged  with  assault  with  in- 
tent to  murder  went  to  a  place  where  prosecu- 
tor was,  to  ascertain  what  he  had  said  about 
him,  and  committed  the  assault  on  hearing  his 
answer,  the  assault  could  not  be  reduced  from 
assault  with  intent  to  murder  to  aggravated 
assault  merely  because  part  of  the  language 
used  by  prosecutor  in  restating  what  he  had 
said  was  vulgar  and  obscene. 

2.  Where  one  accused  of  assault  with  intent 
to  murder  swore  that  he  shot  merely  to  scare 
the  prosecutor,  it  was  improper  to  refuse  to 
instruct  that  if  he  shot  for  that  purpose,  and 
not  to  kill,  he  could  not  be  guilty  of  such  an 
assault. 

3.  A  charge  amply  covered  by  that  given  is 
properly  refused. 

4.  The  complaining  witness  testified  that  de- 
fendant came  to  the  place  where  he  was  liv- 
ing, confronted  him,  and  asked  him  to  repeat 
what  he  had  said  about  defendant  to  his  wife 
shortly  before,  and  that,  before  he  could  do  so, 
defendant  stopped  him,  said  he  had  come  to 
kill  him,  and,  picking  up  a  brickbat,  threw  it  at 
him  with  all  nis  power,  and  in  the  difficulty 
which  ensued  the  shooting  took  place.  Defend- 
ant's testimony  was  that  he  went  to  talk  with 
him  about  the  matter,  and,  on  beginning  the 
conversation,  he  got  mad,  picked  up  a  brickbat, 
and  threw  it  at  defendant,  and  from  this  the 
difficulty  started.  'Held,  that  an  issue  of  pro- 
voking the  difficulty  was  presented. 

5.  Where  evidence  raises  an  issue  as  to  pro- 
voking a  difficulty,  it  is  the  duty  of  the  trial 
court  to  state  the  circumstances  indicated  by 
the  evidence  raising  such  issue. 

6.  That  one  seeks  a  meeting  to  provoke  a 
difficulty  does  not  deprive  him  of  the  right  of 
self-defense,  but  he  must  do  the  acts  provoking 
the  difficulty. 

Appeal  from  district  court.  Falls  county;  S. 
R.  Scott,  Judge. 

Wlltz  Mozee  was  convicted  of  an  assault 
with  intent  to  murder,  and  he  appeals.  Re- 
versed. 

Z.  I.  Harlan,  for  appellant  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  with  intent  to  murder,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  two  years;  and  he  ap- 
peals. 

In  order  to  understand  the  various  ques- 
tions raised  by  appellant,  it  is  necessary  to 
give  a  statement  of  the  evidence.  Chester 
Allen,  the  injured  party,  testified:  That  on 
Saturday,  before  the  trouble,  a  woman  whom 
he  was  courting,  named  Adeline  Given*,  bor- 
rowed a  horse  from  him  to  ride  to  town,  and 
wanted  witness  to  go  with  her,  but  be  could 
not,  and  asked  appellant  to  let  her  go  with 
him,  to  which  appellant  agreed,  and  they 
went  to  Marlln  together  on  that  evening.  It 
was  late  in  the  night  when  they  got  back,  and 
the  next  day  appellant  was  telling  it  around 
that  he  kept  her  out  In  the  woods  until  that 
time.  Witness  was  boarding  with  appellant 
at  the  time,  and  did  not  like  that,  and  quit 


boarding  with  him,  and  moved  into  a  house 
with  Dan  Sanders,  about  three  or  four  hun- 
dred yards  from  appellant.  The  day  before 
the  trouble,  appellant's  wife  passed  where 
witness  was  living,  and  asked  witness  why 
he  had  quit  boarding  with  them,  and  witness 
told  her.  On  June  27,  1897,  the  day  of  the 
assault,  witness  was  at  home,  and  appellant's 
little  girl  came  down  and  told  witness  that 
her  father  said  for  witness  to  come  up  there. 
Witness  did  not  tell  her  whether  he  would 
come  or  not,  and  the  girl  went  back  home. 
Witness  got  up,  and  went  down  to  water  his 
horse  at  a  well  near  by;  and,  before  be  re- 
turned, appellant,  his  wife,  and  a  woman  that 
was  staying  with  appellant  (Betsy  Shaw) 
were  standing  in  front  of  witness'  house. 
Witness  went  up,  and  appellant  spoke  to  wit- 
ness, and  asked  him  what  he  had  been  telling 
his  wife  about  him  and  Adeline  Givens;  and 
witness  started  to  tell  him,  and  defendant 
stopped  him,  and  would  not  permit  him  to  tell 
it,  and  said  he  had  come  down  there  to  kill 
witness,  and  was  going  to  do  it,  and  immedi- 
ately picked  up  a  brickbat,  and  thsew  it  at 
witness  with  all  his  power.  Witness  stooped 
down  and  picked  up  a  rod  of  iron  near  by, 
and,  when  he  did  so,  Dan  Sanders  spoke  to  wit- 
ness, and  said,  "Put  It  down;"  that  defendant 
had  a  pistol.  And  witness  looked  around  and 
saw  his  pistol,  and  he  and  Dan  Sanders  were 
scuffling  over  it.  Witness  at  once  dropped 
the  iron,  jumped  over  the  woodpile,  and  ran 
in  the  house.  Appellant  either  got  loose  from 
Sanders  or  was  turned  loose,  and  came  to 
the  door  and  repeated  several  times  that  wit- 
ness had  as  well  come  out;  that  be  had  come 
to  kill  him,  and  was  going  to  do  it  Witness 
got  an  old  gun  in  the  house  and  came  to  the 
door,  and  presented  it  at  the  defendant  and 
snapped  it,  and  it  failed  to  fire.  Appellant 
then  fired  at  witness  with  his  pistol,  the  ball 
striking  the  edge  of  the  door,  near  where  wit- 
ness was  standing.  Appellant  said  to  witness 
that  he  knew  the  old  gun  witness  had  would 
not  fire.  Dan  Sanders  caught  defendant  when 
be  fired.  Appellant  testified:  "That  on  the 
day  of  the  trouble  my  wife  got  after  me 
about  what  Chester  Allen  had  been  telling 
her  about  me  and  Adeline  Givens,  and  said 
that  he  told  her  I  kept  Adeline  Givens  out  in 
the  woods  the  night  we  went  to  town,  and 
had  intercourse  with  her.  I  told  her  I  wquld 
go  to  see  him  about  it,  and  my  wife,  Betsy 
Shaw,  and  myself  went  down  there;  and 
when  we  got  there  I  told  Chester  Allen  that  I 
had  come  to  talk  to  him  about  what  he  was 
telling  my  wife  about  me  and  Adeline  Givens. 
He  got  mad  and  said:  'Yes;  you  did  do  it 
You  know  you  did  do  it    You  know  you 

f  d  her.'  I   told  him  to  hush;  that  I  had 

come  down  there  to  talk  with  him,  and  not 
to  have  trouble.  He  kept  on,  and  picked  up  a 
brickbat  and  threw  It  at  me.  I  picked  up  one 
and  threw  it  at  him.  He  then  picked  up  a 
rod  of  iron,  and  Dan  Sanders  got  him  and 
made  him  lay  it  down.  He  then  ran  In  the 
house  and  got  a  gun.   I  then  pulled  out  my 
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pistol,  and  he  snapped  the  gun  at  me,  and  I 
shot  off  my  pistol.  I  did  not  shoot  at  him, 
but  shot  to  scare  him.  I  did  not  try  to  shoot 
htm  any  more.  I  did  not  have  Intercourse 
with  Adeline,  and  the  reason  that  we  were  so 
late  was  because  it  rained,  and  we  could  not 
get  home  sooner.  I  did  not  say  anything  to 
Allen  about  coming  down  there  to  kill  him." 
The  statements  of  these  two  witnesses  pre- 
sents, in  substance,  the  testimony  offered  by 
the  state  and  the  defense. 

Appellant's  first  assignment  of  error  Is 
"that  the  court  erred  in  not  giving  to  the  Jury 
special  charges  Nos.  1,  2,  and  3  requested  by 
him,  as  shown  by  bill  of  exceptions  No.  1." 
The  first  charge  Is:  "You  are  further  charged 
that,  If  you  believe  that  Wiltz  Mozee  went  to 
the  house  of  Chester  Allen  for  the  purpose  of 
pacifying  his  wife;  that,  after  he  got  there, 
Chester  Allen  used  such  language  in  the  pres- 
ence of  himself  and  family  as  was  reasonably 
calculated  and  did  enrage  defendant  to  such 
an  extent  that  he  was  incapable  of  cool  re- 
flection at  the  time  the  shot  was  fired,— you 
wUl  find  the  defendant  not  guilty  as  char- 
ged." We  do  not  think  there  is  any  evidence 
In  the  record  raising  the  issue  contained  in 
appellant's  charge.  There  was  no  Insult  to  a 
female  relative,  or  about  a  female  relative, 
such  as  would  reduce  the  killing  from  mur- 
der, to  manslaughter;  and,  as  appellant  had 
gone  down  there  for  the  purpose  of  ascertain- 
ing what  Chester  Allen  said,  he  certainly 
could  not  say  that,  because  be  told  him  what 
he  had  heard  him  say,  the  assault  should  be 
reduced  from  assault  with  intent  to  murder 
to  aggravated  assault  by  sheer  force  of  the 
fact  that  part  of  the  language  used  by  Allen  in 
restating  what  be  had  previously  stated  was 
vulgar  and  obscene  language. 

Appellant's  second  requested  charge  is  as 
follows:  "You  are  further  charged,  if  you 
believe  from  the  evidence  that  defendant  shot 
at  Chester  Allen  for  the  purpose  of  bluffing  or 
scaring  the  witness,  and  not  with  the  specific 
intent  to  kill,  you  cannot  convict  him  of  the 
offense  charged."  We  think  the  court  should 
have  given  a  charge  presenting  the  Issue  of 
shooting  to  scare  the  injured  party.  If  appel- 
lant shot  to  scare  Chester  Allen,  with  no  In- 
tent to  Injure  him,  but  simply  to  scare  him,  he 
could  not,  under  our  law,  be  guilty  of  an  as- 
sault with  Intent  to  murder.  It  Is  not  for  us 
to  say  whether  the  facts  proved  this  or  not. 
Appellant  had  sworn  positively  that  he  did 
shoot  for  the  purpose  of  scaring  Allen. 

Appellant's  third  requested  charge  is  as  fol- 
lows: "You  are  further  Instructed  by  the 
court  that,  before  you  can  convict  defendant 
of  the  charge  as  set  out  in  the  Indictment, 
you  must  believe  that  defendant  was  actuated 
by  malice,  as  malice  is  defined  in  the  main 
charge,  In  committing  the  assault,  if  any." 
We  think  this  charge  was  amply  covered  in 
the  court's  charge. 

Appellant's  seventh  assignment  of  error  is: 
"The  court  erred  in  its  charge  to  the  Jury  up- 
on the  subject  of  'provoking  the  difficulty,' 


because  the  Issue  was  not  fairly  raised  upon 
the  trial,  and  was  prejudicial  to  appellant." 
Without  discussing  the  evidence  in  detail,  we 
believe  that  the  issue  of  provoking  the  diffi- 
culty was  presented,  arising  naturally  out  of 
the  evidence  as  contained  in  the  record. 

The  eighth  assignment  of  error  Is:  "The 
court  erred  in  its  charge  to  the  jury  upon  the 
subject  of  provoking  the  difficulty,  in  that  the 
court  failed  to  Indicate  from  the  evidence 
what  the  act  of  provocation  Is,  and  define  its 
effect  and  bearing  upon  the  case,  and  to  ex- 
plain to  what  extent  such  act  thus  Indicated 
would  limit  or  abridge  defendant's  right  of 
self-defense,  but  left  the  jury  to  speculate  and 
conjecture  as  to  the  nature  and  quality  of  such 
act,  and  the  extent  of  its  limitation  and 
abridgment  of  defendant's  right  of  self-de- 
fense as  Is  shown  by  bill  of  exceptions."  We 
have  frequently  held  that,  where  the  evidence 
raises  the  issue  as  to  provoking  the  difficulty, 
it  is  the  duty  of  the  trial  court  to  tell  the 
jury  the  circumstances  indicated  by  the  evi- 
dence raising  the  issue  of  provoking  the  diffi- 
culty. In  Abram  v.  State,  36  Tex.  Cr.  R.  46, 
35  S.  W.  390,  the  court  said:  "The  court 
should  have  Instructed  the  jury  that  if  they 
believed  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  and  de- 
ceased were  engaged  In  a  verbal  altercation; 
that  the  deceased  ordered  him  to  dry  up  or 
go  off  or  else  he  would  make  him;  that  they 
got  into  a  quarrel,  each  party  engaged  in  curs- 
ing the  other;  and  that  the  defendant  with 
a  knife,  being  a  deadly  weapon,  stabbed  de- 
ceased and  killed  him  with  malice  afore- 
thought,—that  he  would  be  guilty  of  murder," 
etc.  Upon  referring  to  the  court's  charge,  we 
find  that  the  court  charged,  in  substance,  as 
follows:  "Unless  you  further  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
defendant  sought  the  meeting  with  the  said 
Chester  Allen  for  the  purpose  of  provoking  a 
difficulty  with  said  Chester  Allen  with  Intent 
to  take  the  life  of  the  said  Chester  Allen,  or 
do  him  such  serious  bodily  injury  that  might 
probably  end  In  the  death  of  the  said  Chester 
Allen,  and  If  you  so  believe  from  the  evidence 
beyond  a  reasonable  doubt,  then  you  are  in- 
structed that,  If  the  defendant  sought  such 
meeting  for  the  said  purpose  and  with  such 
Intent,  the  defendant  would  not  be  permitted 
to  Justify  on  the  ground  of  self-defense,  even 
though  he  should  thereafter  be  compelled  to 
act  in  his  own  self-defense."  We  have  never 
held  "that  the  mere  fact  that  a  party  sought 
a  meeting  for  the  purpose  of  provoking  a  diffi- 
culty" would  deprive  him  of  the  right  of  self- 
defense,  but  we  have  uniformly  held  that  the 
party  must  not  only  seek  the  meeting,  bnt 
do  some  act  or  acts  indicating  the  desire  to 
bring  on  the  difficulty,  and  thereby  cause 
death  or  serious  bodily  Injury  to  his  adver- 
sary. The  mere  seeking  of  a  party  for  the 
purpose  of  bringing  on  a  difficulty,  as  stated, 
is  not  the  gist  of  the  offense,  but  it  is  doing 
the  acts  that  produced  or  provoked  the  diffi- 
culty that  deprives  him  of  the  right  of  self- 


Digitized  by 


Google 


252 


81  SOUTHWESTERN  REPORTER. 


(Tex. 


defense.  We  think  the  court's  charge  is  sub- 
ject to  the  criticism  urged  by  the  able  brief  of 
appellant's  counsel.  White's  Ann.  Pen.  Code, 
par.  1188;  Id.  par.  1281,  §  4;  Morgan  v.  State, 
34  Tex.  Cr.  R.  222,  29  S.  W.  1092;  Abram  v. 
State,  36  Tex.  Cr.  R.  44,  35  S.  W.  389;  Carter 
v.  State,  87  Tex.  Cr.  R.404,  35  S.  W.  378; 
Winters  v.  State,  37  Tex.  Cr.  R.  582,  40  S.  W. 
303.  For  the  error  of  the  court  in  failing  to 
give  the  charge  above  commented  upon,  and 
the  further  error  in  not  properly  defining  what 
the  court  meant  by  "provoking  the  difficulty," 
the  judgment  Is  reversed  and  the  cause  re- 
manded. 


HEDRICK  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  May  10, 
1899.) 

Homicidb  —  Evidence  —  Admissibility  —  8uirn- 

OMNOT— IMSTBDOTIONB — BUBGLAHT — WlTOSSBM. 

1.  In  a  prosecution  for  murder,  committed 
while  accused  was  burglarizing  a  smoke  house, 
evidence  was  admissible  to  show  that  in  a  con- 
versation a  month  prior  to  the  offense  accused 
stated  to  witness  that  he  was  going  to  "rustle" 
for  his  living,  and  knew  a  smoke  house  that  he 
could  easily  get  at. 

2-  Where  a  witness  testified,  in  a  prosecution 
for  murder,  that  he  received  from  a  certain 
person  the  shell  from  which  the  ball  which  kill- 
ed deceased  was  fired,  the  court  properly  refus- 
ed to  allow  accused  to  show  that  the  person 
from  whom  the  shell  was  received  had  commit- 
ted a  robbery,  as  such  testimony  was  immateri- 
al. 

3.  Where  counsel  for  accused  asked  a  witness 
if  he  did  not  go  to  another  witness  to  get  him 
to  change  his  testimony  given  before  the  cor- 
oner, and  the  witness  testified  that  he  went  be- 
cause he  believed  that  the  other  witness  had 
not  told  all  he  knew,  accused  cannot  complain 
of  the  witness'  statement  that  he  was  satisfied 
that  the  other  witness  had  not  told  all  he  knew. 

4.  Since  the  placing  of  witnesses  under  the 
rule  excluding  them  from  the  court  room  when 
not  testifying  is  within  the  discretion  of  the 
trial  court,  a  conviction  will  not  be  reversed 
merely  because  a  witness  was  permitted  to  tes- 
tify without  being  placed  under  the  rule. 

6.  The  slightest  force,  such  as  the  opening  of 
a  door  or  the  turning  of  a  lock,  is  sufficient  to 
constitute  a  burglarious  entry. 

6.  In  a  prosecution  for  murder  committed  in 
the  perpetration  of  a  nighttime  burglary,  the 
court  properly  instructed  on  the  law  of  night- 
time burglary. 

7.  Where,  in  addition  to  circumstantial  evi- 
dence showing  the  guilt  of  accused,  there  was 
direct  evidence  of  his  confession,  it  was  not 
error  to  refuse  to  instruct  on  the  law  of  cir- 
cumstantial evidence. 

8.  Where  a  murder  was  committed  in  the  per- 
petration of  a  burglary,  it  was  not  error  to  re- 
fuse to  instruct  that,  before  the  jury  could  con- 
vict of  murder  in  the  first  degree,  they  must 
first  find  that  the  killing  took  place  under  cir- 
cumstances which,  if  no  burglary  had  been 
committed,  would  have  made  the  killing  murder 
In  either  the  first  or  second  degree. 

9.  Where  a  murder  was  committed  in  the 
perpetration  of  a  burglary,  the  court  properly 
refused  to  instruct  on  the  law  of  manslaughter. 

10.  Where  murder  was  committed  in  the  per- 
petration of  a  burglary,  the  court  properly  re- 
fused to  instruct  on  the  law  of  self-defense. 

11.  Accused  broke  into  a  smoke  house,  took 
some  of  the  meat  outside,  and  returned  for 
more,  when  he  was  discovered  by  deceased, 
who  was  killed  by  accused  while  accused  was 


attempting  to  escape.  'Hdd  sufficient  to  show 
that  the  murder  was  committed  in  the  perpetra- 
tion of  a  burglary. 

12.  Evidence  that  deceased  and  his  father  ap- 
proached a  smoke  house  which  accused  waa  en- 
gaged in  burglarizing;  that  deceased's  father 
closed  the  door,  which  accused  pushed  open:  that 
accused  thrust  out  his  hand,  in  which  he  held  a 
pistol;  and  that  deceased's  father  seized  the 
pistol,  which  was  then  discharged  by  accused, 
killing  deceased,— is  sufficient  to  support  a  con- 
viction of  murder  in  the  first  degree. 

Appeal  from  district  court,  Hill  county;  J. 
M.  Hall,  Judge. 

George  Hedrick  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Wear  &  Parr,  for  appellant.  Robt.  A.  John. 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
the  murder  of  J.  F.  Pauly,  by  shooting  him 
with  a  pistol,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  life.  The 
corpus  delicti  Is  undisputed,  and  disclosed  that 
deceased  was  shot  and  killed  by  a  burglar  in 
his  effort  to  escape  from  a  smoke  house  he 
had  entered.  The  thief  and  murderer,  who- 
ever he  was,  had  helped  himself  to  three  hams 
and  about  fifty  pounds  of  meat.  It  is  shown 
by  the  evidence  that  two  sides  and  a  shoulder 
of  the  meat  were  left  by  the  burglar  in  a  sack 
when  he  fled.  R.  W.  Pauly,  father  of  deceas- 
ed, testified,  in  substance:  "My  son  died  In 
Hill  comity,  on  Sunday,  the  9th  of  May,  1897. 
On  the  8th  of  May  he  was  at  my  house,  and 
about  ten  o'clock  that  night  he  was  at  my 
smoke  house,  and  was  shot  by  some  one  from 
the  Inside  of  the  smoke  bouse.  In  the  early 
part  of  the  night  deceased  went  over  to  see  a 
boy  who  was  sick  on  my  place,  and  was  gone 
about  two  hours,— as  well  as  I  remember,  until 
about  ten  o'clock.  When  he  returned  he  came  to- 
the  front  door,  and  called  me,  and  said,  'Some 
one  Is  in  the  smoke  house.'  I  went  out  the 
back  door  of  my  residence.  The  door  of  the 
smoke  house  was  open,  and  I  walked  to  the 
smoke-house  door  and  pushed  It  to.  As  I  put 
my  hand  on  the  door  some  one  from  the  in- 
side said,  'Hold  up  there.'  I  pushed  the  door 
to,  and  the  party  on  the  Inside  shoved  It  back 
on  me,  and  pointed  a  pistol  out,  and  I  caught 
it  with  my  left  hand,  and  it  fired.  Deceased 
had  run  up  almost  against  the  pistol  when  it 
fired.  He  fell  back,  and  for  a  second  or  two 
I  did  not  know  what  occurred.  I  saw  the 
party  as  he  left  the  place  somewhere  not  far 
from  the  smoke  house,  on  the  north  side  of  the 
smoke  house.  The  party  had  on  a  white  coat. 
This  Is  all  the  description  I  can  give  of  him. 
After  deceased  was  shot,  my  wife  and  I  took 
him  In  the  house,  and  laid  him  down  on  the 
floor,  and  I  ran  about  a  half  a  mile,  and  got  a 
party  to  go  after  the  doctor.  My  son  died 
about  two  o'clock  Sunday,  May  9th.  When  1 
went  into  the  smoke  house  afterwards,  I 
found  a  sack  In  there,  with  two  sides  and  a 
shoulder  of  meat  In  It.*  Also  found  three  hams 
about  66  or  70  yards  out  from  the  smoke 
house,  a  little  northeast  from  the  smoke 
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house,"— and  Identified  the  sack  offered  in  evi- 
dence as  the  sack  he  saw  at  the  smoke  house. 
On  the  night  of  the  burglary  and  homicide, 
Bert  McBride,  Mrs.  McBrlde,  and  Miss  Mit- 
tie  McBrlde  were  spending  the  night  at  the 
home  of  appellant;  and  they  testified  to  facts 
showing  that  defendant  came  in  late  that 
night,  and  confessed  to  them,  In  substance: 
"That  he  reckoned  he  had  killed  a  fellow.  Said 
be  had  been  down  to  Pauly's.  He  said  he 
thought  he  would  go,  and  rustle  him  some 
meat,  and  they  caught  him.  He  said  they 
caught  h*lm  in  the  smoke  house;  that  he  stuck 
his  pistol  out,  and  one  of  them  grabbed  it,  and 
he  shot."  Other  witnesses  testify  to  finding  a 
pistol  that  appellant  had  on  the  night  of  the 
killing.  There  is  other  testimony  showing  that 
this  particular  pistol  had  been  hid  away,  and 
found,  and  identified  as  the  pistol  that  Bert 
McBride  testified  to  seeing  appellant  with  on 
the  night  of  the  killing.  There  are  other  cir- 
cumstances In  the  record  going  to  identify  ap- 
pellant as  the  party  who  killed  deceased. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  court  permitting  the 
witness  Bill  Patterson  to  detail  a  conversation 
had  with  defendant  about  the  latter  part  of 
March,  and  prior  to  the  time  of  the  alleged 
homicide,  as  shown  by  bill  of  exceptions. 
From  this  bill  it  appears  that  the  witness  tes- 
tified, over  the  objection  of  appellant,  that  he 
had  a  conversation  with  appellant  about  the 
last  of  April;  that  he  and  appellant  were  talk- 
ing about  times  being  hard,  and  appellant 
said  that  he  was  going  to  make  a  living  by  j 
work  If  he  could,  and,  when  he  could  not,  then  j 
he  was  going  to  rustle  for  it;  that  witness  j 
stated  to  appellant  the  time  for  rustling  had 
played  out  In  this  country.  Thereupon  de- 
fendant stated  that  be  knew  where  there  was 
a  smoke  house  full  of  meat,  and  a  trunk  with 
some  money  In  it,  that  could  be  got  at  easily. 
Appellant's  objection  to  this  evidence  is  that 
the  same  is  not  pertinent  or  relevant  to  any  is- 
sue in  this  case;  that  the  conversation  was 
not  shown  to  have  in  any  manner  referred  to 
deceased  or  the  smoke  house  alleged  to  have 
been  burglarised.  We  think  this  testimony 
was  germane  and  pertinent;  and  while,  as  In- 
dicated in  the  exception,  It  does  not  show  di- 
rectly that  it  referred  to  the  deceased,  it  does 
show  that  appellant  knew  where  there  was  a 
smoke  house  full  of  meat;  and  we  think  it 
was  pertinent  testimony  showing  that  appel- 
lant intended  to  burglarize  this  meat  house. 
Briscoe  v.  State,  82  Tex.  Cr.  R.  411,  24  S.  W. 
95;  Banks  v.  State,  13  Tex.  App.  182;  Sims 
v.  State,  10  Tex.  App.  132;  Preston  v.  State, 
8  Tex.  App.  30;  Wills,  Circ.  Bv.  pp.  53,  55; 
2  Best,  Bv.  §  458. 

Appellant's  second  assignment  of  error 
states  that  the  court  erred  in  sustaining  the 
objection  to  the  following  question  asked 
Squire  Ham  by  appellant:  "Was  not  the  Mc- 
Call  you  testify  about,  the  McCall  who  was 
implicated  In  the  post-office  robbery  In  Hllls- 
boro?"  Appellant  Insists  that  said  testimony 
was  admissible  to  discredit  the  source  of  the 


state's  witness'  information,  and  that  the  evi- 
dence shows  that  the  witness  Ham  received 
from  said  McCall  the  empty  shell  out  of  which 
It  was  claimed  the  ball  was  fired  that  killed 
deceased.  We  think  it  is  irrelevant  and  imma- 
terial whether  the  McCall  who  gave  the  wit- 
ness the  shell  robbed  the  post  office  at  Hills- 
boro  or  not. 

Appellant's  third  assignment  complains  of 
the  court's  adtlon  in  overruling  his  objection 
to  the  witness  Bob  Davis  testifying  to  con- 
versations had  with  defendant  after  he  was 
arrested.  We  find  no  bill  as  to  this  assign- 
ment. 

Appellant's  fourth  assignment  is  the  same 
as  his  second,  except  the  question  was  asked 
Ben  Brown  instead  of  Squire  Ham,  as  In  that 
instance.  We  do  not  think  the  court  erred  in 
refusing  to  permit  appellant  to  ask  the  ques- 
tion. 

Appellant's  fifth  assignment  is  "that  the 
court  erred  in  permitting  the  witness  Obe 
Cunningham,  over  the  objections  of  the  de- 
fendant, to  testify  to  a  conversation  he  had 
with  Bert  McBride  some  days  after  the  kill- 
ing, and  to  the  witness  stating,  among  other 
things,  that  he  was  satisfied  that  Bert  Mc- 
Bride knew  more  than  he  had  told."  It  ap- 
pears from  the  bill  that  appellant's  counsel 
asked  Obe  Cunningham  if  he  did  go  to  wit- 
ness McBride,  after  he  had  testified-  at  cor- 
oner's Inquest,  and  try  to  get  said  witness  to 
change  his  evidence  given  at  said  Inquest; 
and  he  said  he  did  not  go  to  him  for  that 
purpose,  but  because  he  believed  he  knew 
more  than  he  told.  The  bill  is  very  vague  and 
indefinite,  but  a  close  scrutiny  of  the  same  dis- 
closes the  fact,  as  we  understand  it,  that  ap- 
pellant objects  to  the  last  statement  above. 
If  this  is  not  the  contention,  then  the  bill  has 
no  meaning.  It  will  be  seen  that  appellant 
asked  the  witness  why  he  went  to  see  the  wit- 
ness McBride,  and  intimated  that  the  witness 
went  to  get  him  to  change  his  testimony. 
Now,  certainly,  the  witness  Obe  Cunningham 
would  have  the  right  to  disclaim  this  inten- 
tion, and  tell  why  It  was  he  did  go  to  the  wit- 
ness McBrlde.  If  the  witness  Cunningham  be- 
lieved that  McBride  knew  things  he  had  not 
testified  about,  we  think  that  would  be  a  valid 
reason  for  going  to  see  him;  and  we  do  not 
think  the  court  erred  in  admitting  this  testi- 
mony. 

We  do  not  think  there  is  any  merit  In  appel- 
lant's seventh,  eighth,  and  ninth  assignments 
of  error. 

The  tenth  assignment  complains  because 
Mrs.  Pauly  was  permitted  to  testify.  She  was 
not  placed  under  the  rule,  but  heard  all  the 
other  testimony.  She  testified  to  seeing  the 
door  closed  about  sundown.  We  have  repeat- 
edly held  that  the  court,  in  his  discretion,  may 
relax  the  rule.  We  do  not  think  appellant's 
rights  have  been  injured  in  this  respect. 

His  eleventh  assignment  complains  of  the 
court's  charge,  wherein  the  Jury  were  In- 
structed that  the  slightest  force  is  sufficient 
such  as  the  opening  of  a  door,  or  the  turning 
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of  a  button.  We  do  aot  think  there  is  any 
error  in  this  charge.  Sparks  v.  State,  34  Tex. 
Cr.  R.  86,  29  S.  W.  264. 

The  twelfth  assignment  complains  of  the 
court  charging  on  nighttime  burglary.  We 
have  frequently  held  that  under  an  ordinary 
indictment  for  murder  in  the  first  degree  proof 
may  be  offered  of  murder  committed  by  any 
felonious  act,  such  as  in  the  perpetration  of 
burglary;  and  the  evidence  in  this  case  dis- 
closes the  fact  that  burglary  was  committed 
at  night  and  it  was  not  error  for  the  court  to 
charge  on  nighttime  burglary.  White's  Ann. 
Pen.  Code,  §  1232. 

In  his  thirteenth  assignment  appellant  com- 
plains because  the  court  failed  to  charge  on 
circumstantial  evidence.  An  inspection  of  the 
facts  shows  that  the  witnesses  Bert  McBride, 
Mrs.  M.  E.  McBride,  and  Mlttie  McBride  tes- 
tify to  appellant's  confession  of  having  com- 
mitted the  crime.  His  admission  of  guilt  to 
them  was  direct,  and  not  circumstantial,  evi- 
dence; and  it  Is  only  where  evidence  is  wholly 
circumstantial  that  the  court  is  required  to  so 
charge.  Glover  v.  State  (Tex.  Or.  App.)  46  8. 
W.  824. 

Appellant's  fourteenth  assignment  Is :  "The 
court  erred  in  falling  and  refusing  to  charge 
the  Jury,  in  effect,  that  before  they  could  find 
defendant  guilty  of  murder  in  the  first  degree, 
they  must  first  find  from  the  testimony  that 
the  killing  took  place  under  circumstances 
which,  If  no  burglary  had  been  committed, 
the  killing  would  have  been  murder  in  either 
the  first  or  second  degree."  There  was  no  er- 
ror In  the  court's  failure  to  give  this  charge; 
nor  was  there  any  error  in  the  court's  failure 
to  charge  on  manslaughter,  nor  does  the  evi- 
dence raise  the  issue  of  self-defense. 

Appellant's  eighteenth  assignment  com- 
plains of  the  action  of  the  court  in  submitting 
the  question  as  to  whether  a  burglary  was  be- 
ing committed,  because  the  proof  shows  that 
the  burglary,  if  any,  was  committed  and  com- 
pleted at  the  time  of  the  killing,  and  that  de- 
fendant was  trying  to  escape.  We  do  not 
agree  to  this  contention.  The  record  discloses 
that,  if  appellant  Is  the  party  who  committed 
the  homicide,  he  was  in  the  smoke  house  at 
the  time  he  fired  the  shot;  that  some  of  the 
meat  was  on  the  outside,  and  some  on  the 
Inside,  in  appellant's  sack.  The  mere  fact 
that  he  had  previously  opened  the  door  does 
not  prove  that  the  burglary  was  completed. 
He  had  not  left  the  house,  nor  had  he  taken 
anything  away.  The  evidence  shows  that  he 
was  in  the  very  act  of  committing  burglary 
at  the  time  the  shot  was  fired. 

Appellant's  twentieth  assignment  contends 
that  the  court  failed  to  instruct  the  jury,  in 
effect,  that  they  must  believe  that  the  killing 
occurred  under  circumstances  that  would 
amount  to  murder  either  in  the  first  or  second 
degree,  before  they  could  find  defendant  guilty 
of  murder  in  the  first  degree  on  account  of 
the  fact  that  there  was  a  burglary  committed. 

The  twenty-first  assignment  complains  of 
the  court's  charge  wherein  the  court  tells  the 


Jury  that  If  they  believe,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  defendant 
committed  the  offense  of  burglary,  etc.,  for 
the  purpose  of  committing  the  offense  of  theft, 
etc.,  and  that  while  he  was  In  the  act  of 
committing  said  offense  of  burglary,  with  a 
pistol  be  shot  and  killed  J.  F.  Pauly,  they  Will 
find  defendant  guilty  of  murder  in  the  first 
degree.    Appellant's  objection  to  this  charge 
Is  because  the  same  tells  the  Jury  that,  if  ap- 
pellant killed  Pauly,  he  would  be  guilty  of 
murder,  Irrespective  of  the  question  as  to 
whether— First,  he  had  any  intention  to  kill 
the  said  Pauly;  second,  as  to  whether  the 
killing  occurred  by  accident;   third,  as  to 
whether  the  killing  occurred  under  circum- 
stances that  would  have  made  out  negligent 
homicide  of  the  second  degree;  and,  fourth, 
as  to  whether  the  killing  occurred  under  such 
circumstances  as  would  have  made  it  man- 
slaughter or  self-defense.    We  will  consider 
these  two  assignments  together.    We  have 
read  carefully  the  able  brief  of  appellant's 
counsel  on  this  and  other  questions,  and  also 
examined  the  authorities  cited.   In  the  case 
of  Pharr  v.  State,  7  Tex.  App.  477,  It  will  be 
seen  that  the  defect  In  the  charge  there  com- 
plained of  was  the  failure  of  the  court  to  de- 
fine malice.    Again,  in  Tooney  v.  State,  5 
Tex.  App.  188,  the  court  said:   "All  murder 
committed  by  poison  is  murder  In  the  first  de- 
gree; not  all  homicide  or  killing,  because  all 
killing  is  not  murder;  nor  is  all  unlawful 
killing  murder.    But  the  offense  committed 
must  be  murder,— murder  in  its  legal,  technic- 
al sense,— which  is  made  distinguishable  from 
every  other  species  of  homicide  by  being  an 
unlawful  killing,  actuated  by  malice  afore- 
thought, either  express  or  implied.   This  es- 
sential ingredient,  'malice  aforethought,'  is  as 
necessary  to  constitute  the  crime  of  murdw 
by  poison  as  It  is  to  constitute  murder  com- 
mitted by  other  means."    It  will  be  seen,  as 
contended  by  appellant's  counsel,  that  this 
case,  as  well  as  the  Pharr  Case,  supra,  upholds 
the  general  proposition  contended  for  by  him. 
Article  711  of  the  Penal  Code  does  not  at- 
tempt to  eliminate  the  element  of  malice 
from  the  definition  of  murder,  nor  does  it  in- 
tend to  say  that  all  killing  by  poisoning, 
starving,  or  In  the  perpetration  of  arson,  rape, 
robbery,  or  burglary,  is  murder  in  the  first  de- 
gree; but  the  intent  of  the  statute  was  to 
say  that  all  murder  committed  In  the  perpe- 
tration of  these  acts  was  murder  in  the  first 
degree.  In  other  words,  the  Intent  of  the  leg- 
islature In  this  regard  was  to  say  that  where 
a  party  committed  murder  he  should  be  guilty, 
and  punished  for  murder  in  the  first  degree,  If 
it  was  done  in  the  perpetration  of  any  of  the 
offenses  designated  in  said  article.   In  Gon- 
zales v.  State,  19  rex.  App.  394,  it  was  held. 
"Murder  committed  in  the  perpetration  of  rob- 
bery is  per  se  murder  in  the  first  degree." 
Again,  In  Sharpe  v.  State,  17  Tex.  App.  497, 
the  court  said:   "Counsel  for  defendant  con- 
cedes that  In  Roach  v.  State,  8  Tex.  App.  491, 
the  precise  question  now  presented  was  dls- 
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tlnctly  met  and  decided.  In  tbat  case  the  In- 
dictment charged  that  the  homicide  was  com- 
mitted with  express  malice  aforethought. 
Evidence  tending  to  disclose  a  robbery  as  the 
motive  Inducing  the  homicide  was  admitted, 
and  the  court,  as  in  this  case,  charged  the 
Jury  that  all  murder  committed  in  the  perpe- 
tration, or  in  the  attempted  perpetration,  of 
the  crime  of  robbery,  is  murder  in  the  first 
degree.'  It  was  held  that  there  was  no  er- 
ror In  admitting  the  evidence  as  to  the  rob- 
bery, nor  in  giving  the  charge  In  relation 
thereto."  Now,  reverting  to  appellant's  as- 
signment wherein  he  complains  of  the  charge 
of  the  court,  it  will  be  found  from  an  inspec- 
tion of  the  charge  that  the  court  defines  mal- 
ice, and  then  defines  express  malice,  and  says, 
"AH  murder  committed  with  express  malice  la 
murder  In  the  first  degree,  and  all  murder 
committed  In  the  perpetration  of  burglary  is 
murder  in  the  first  degree."  Then,  after  de- 
fining the  offense  of  burglary  by  night,  the 
court  proceeds  as  follows:  "You  are  Instruct- 
ed that  If  you  believe,  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  defendant,  In 
the  county  of  Hill,  state  of  Texas,  about  the 
time  charged  in  the  Indictment,  committed  the 
offense  of  burglary  by  entering  the  smoke 
house  of  R.  W.  Panly  for  the  purpose  of  com- 
mitting the  offense  as  hereinbefore  explained, 
and  while  he  was  In  the  act  of  committing 
the  said  offense  of  burglary  did,  with  a  pistol, 
shoot  and  kill  J.  F.  Pauly,  as  charged  In  the 
indictment,  then  you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree,"  etc. 
When  we  recur  to  the  facts  of  this  case,  they 
disclose  a  condition  that  precludes  any  other 
theory  of  homicide  than  murder  in  the  first 
degree.  While  It  is  true,  as  contended  by  ap- 
pellant, that  a  party  could  commit  a  homi- 
cide In  the  perpetration  of  burglary,  and  not 
be  guilty  of  either  grade  of  murder,  yet  the 
facts  before  us  do  not  disclose  a  state  of  facta 
tbat  would  authorise  the  court  In  charging  on 
any  other  grade  of  homicide  than  murder  in 
the  first  degree.  If  the  conclusion  above  stat- 
ed be  correct,  that  all  murder  committed  in 
the  perpetration  of  burglary  is  murder  in  the 
first  degree,  then  when  the  court  charges  on 
express  malice,  and  then  follows  that  charge 
by  telling  the  jury  tbat  if  a  party  kills  anoth- 
er in  the  perpetration  of  burglary,  etc.,  such  a 
charge  Is  correct,  If  the  evidence  does  not  dis- 
close any  other  theory  of  homicide.  Appel- 
lant's defense  was  that  he  was  not  at  the 
place  of  the  homicide,  and  the  court  properly 
chanted  on  alibi. 

Appellant's  twenty-third,  twenty-fourth,  and 
twenty-fifth  assignments  of  error  complain  of 
the  refusal  of  the  court  to  give  certain  special 
requested  charges.  We  do  not  think  the  court 
erred  in  this  regard. 

Appellant's  twenty-sixth  and  twenty-sev- 
enth assignments  are  that  the  verdict  of  the 
jury  Is  contrary  to  the  law  and  the  evi- 
dence, and  not  supported  by  the  same.  We 
cannot  agree  to  this,  but  must  say,  without 
again  reviewing  the  facts,  tbat  the  evidence 


amply  supports  the  verdict.  We  have  exam- 
ined all  of  appellant's  assignments  of  error, 
and  find  no  error  In  the  record.  The  judg- 
ment is  in  all  things  affirmed. 

HENDERSON,  J.  (concurring).  I  agree  to 
the  result  reached  on  the  ground  that  under 
our  statute  and  the  evidence  the  court  was 
only  required  to  charge  on  murder  In  the 
first  degree,  and  there  was  no  error  in  re- 
fusing to  give  the  requested  charge. 


TEXAS  &  P.  BY.  CO.  v.  MAYNARD.i 
(Court  of  Civil  Appeals  of  Texas.  April  19, 
1899.) 

Adverse  Possession — Evidence. 
A.,  several  years  after  he  had  deeded  a 
strip  of  land  to  a  railroad  company  for  a  right 
of  way,  fenced  a  part  of  it,  claimed  it,  and 
had  open,  continuous,  and  notorious  possession 
thereof  for  more  than  10  years.  The  railroad 
company  claimed  that  it  allowed  owners  abut- 
ting on  its  right  of  way  to  occupy  and  har- 
vest crops  on  parts  of  its  right  of  way,  and  did 
not  consider  such  occupancy  adverse,  unless 
so  notified,  and  that  it  had  never  been  notified 
that  A.  held  adversely.  Held,  that  A.  had  ac- 
quired title  by  adverse  possession. 

Appeal  from  district  court,  Kaufman  coun- 
ty; J.  E.  Dillard,  Judge. 

Trespass  to  try  title  brought  by  J.  B.  May- 
nard  against  the  Texas  &  Pacific  Railway 
Company.  From  a  judgment  in  favor  of  the 
plaintiff,  the  defendant  appealed.  Affirmed. 

M.  H,  Gossett,  for  appellant  J.  S.  Woods, 
for  appellee. 

JAMES,  0.  J.  The  case  presented  to  the 
district  judge  is  shown  by  the  following 
agreement:  "Following  is  an  agreed  state- 
ment of  the  pleadings,  issues,  and  evidence  on 
the  trial  of  the  above-styled  cause,  and  enter- 
ed into  for  purpose  of  making  record  on  ap- 
peal: The  suit  Involved  title  to  about  seven 
acres  of  land,  a  part  of  the  Lewis  Pearce  sur- 
vey, in  Kaufman  county,  Texas,  and  consist- 
ing of  50  feet  on  each  side  of  100-feet  strip 
of  land,  on  which  the  Texas  &  Pacific  Rail- 
way Company  is  located,  through  a  tract  of 
about  200  acres,  In  the  Lorger  Pearce  survey. 
Plaintiff  sued  In  trespass  to  try  title,  and  as- 
serted title  by  reason  of  the  ten-years  statute 
of  limitations,  and  possession  thereunder  by 
his  immediate  grantor,  J.  S.  Griffith,  and  him- 
self. It  was  admitted  that  J.  S.  Griffith  deed- 
ed to  the  defendant  railway  company  in  1873 
a  strip  of  land  200  feet  wide  for  right  of  way, 
on  which  strip  defendant's  railway  was  built, 
and  has  been  since  maintained.  Defendant 
answered  with  plea  Of  not  guilty,  and  3,  5, 
and  10  years'  statutes  of  limitations,  and  fur- 
ther that  the  possession  of  Griffith  was  per- 
missive, and  not  adverse.  It  was  proven  by 
plaintiff  that  this  grantor,  J.  S.  Griffith  (the 
grantor  of  both  plaintiff  and  defendant),  had 
for  more  than  ten  years  prior  to  the  lnstitu- 

i  Writ  of  error  denied  by  supreme  court. 
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tlon  of  this  suit  built  a  fence  along  each  side 
of  the  said  railway  track,  60  feet  from  the 
center  of  the  track,  leaving  only  100  feet,  In- 
stead of  200  feet,  as  originally  deeded  by 
Griffith,  and  that  under  said  fence  J.  S.  Grif- 
fith had  from  1883  to  1894  (the  last  being  the 
year  of  Griffith's  conveyance  to  plaintiff)  had 
open,  continuous,  and  notorious  possession  of 
all  the  land  under  his  fence,  and  claimed  it  as 
his  property.  Defendant  proved  that  it  allow- 
ed adjoining  landowners  abutting  on  its  right 
of  way  to  occupy  and  harvest  crops  on  parts 
of  its  right  of  way,  and  did  not  consider  such 
possession  adverse,  except  when  notified  that 
such  occupancy  was  adverse  to  defendant's 
rights  or  under  claim  of  title;  that  defendant 
had  never  been  notified  by  plaintiff  or  J.  S. 
Griffith  that  the  possession  of  Griffith  was 
hostile,  till  the  bringing  of  this  suit  It  is 
agreed  that  the  issue  is:  Does  the  possession 
of  Griffith,  under  the  above  state  of  facts, 
operate  to  pass  title  from  defendant  to  plain- 
tiff to  the  strip  of  land  In  controversy?  It 
was  proven  by  plaintiff,  also,  that  he  and  his 
Immediate  grantor,  Griffith,  used  and  claimed 
all  this  land  up  to  within  50  feet  of  the  center 
of  defendant's  track,  on  each  side  thereof,  and 
had  It  all  fenced,  for  more  than  ten  consecu- 
tive years  next  before  the  beginning  of  this 
suit  It  was  agreed  (hat  there  was  no  notice 
to  the  defendant  company  of  plaintiff's  and 
his  grantor's  claim  of  ownership  to  the  50- 
feet  strip  on  each  side  of  the  said  railroad, 
except  such  as  resulted  from  the  building  of 
the  fence,  and  cultivation  and  use  of  the  land 
for  the  time  above  specified.  J.  S.  Woods, 
Atfy  for  Pitt.  M.  H.  Gossett  Att'y  for 
Deft.  10/12/98." 

The  court  rendered  judgment  for  the  plain- 
tiff. Our  conclusion  Is  that  the  judgment  was 
correct.  Harn  v.  Smith,  79  Tex.  310,  15  S. 
W.  240;  Craig  v.  Cartwright,  65  Tex.  413. 
The  conditions  that  operate  to  make  a  title  by 
limitations  are  not  different  In  this  case  from 
those  necessary  in  other  cases.  Affirmed. 


RAGSDALE  v.  GROOS  et  al.  (ROBINSON, 
Intervener).! 

(Court  of  Civil  Appeals  of  Texas.  April  19, 
1899.) 

Garnishment-  Pleading— Intervention— Appeal 
— Check  bt  Mabbibd  Woman. 

1.  When  a  bank  is  garnished  as  a  creditor  of 
W.  O.  S.,  and  answers,  denying  that  it  has 
funds  belonging  to  W.  O.  S.,  but  alleging  that 
it  had  had  a  deposit  in  the  name  of  Mrs.  W.  O. 
S.,  such  answer  is  not  demurrable  on  the 
ground  that  a  presumption  obtains  that  the  de- 
posit was  community  property,  since  the  answer 
does  not  show  that  Mrs.  W.  O.  S.  is  the  wife 
of  W.  O.  S. 

2.  An  allegation  by  a  third  person  that  he 
had  received  a  check  from  a  judgment  debtor 
for  the  fund  in  the  hands  of  a  garnishee  bank, 
which  check  had  been  accepted  by  the  bank, 
with  proof  that  the  bank  has  agreed  to  credit 
him  with  the  check  if  a  certain  other  writ  of 

i  Rehearing  denied  May  17,  1899. 


garnishment  was  dismissed,  entitled  him  to  in- 
tervene in  the  garnishment  proceeding. 

3.  When  plaintiff  has  no  right  to  a  fund  in 
the  hands  of  a  garnishee,  he  cannot  complain 
of  the  judgment  disposing  of  the  fund  between 
others. 

4.  When  the  evidence  in  a  proceeding  for 
reinstatement  of  a  case  is  not  in  the  record, 
the  order  reinstating  the  case  cannot  be  re- 
viewed, although  the  reasons  given  by  the  court 
may  not  seem  sufficient. 

5.  As  to  issues  not  submitted,  the  statute 
resolves  every  fact  in  favor  of  the  judgment. 

6.  A  check  signed  by  a  wife  alone,  with  her 
husband's  consent  is  valid. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Garnishment  proceedings  by  Mrs.  D.  C. 
Ragsdale  against  P.  Groos  &  Co.,  In  which  C. 
S.  Robinson  intervened.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Ingram  &  Davis,  for  appellant  C.  8.  Rob- 
inson and  Goeth  &  Ihrie,  for  appellees. 

JAMES,  C.  J.  Mrs.  D.  C.  Ragsdale,  hav- 
ing a  judgment  against  W.  O.  Shands,  gar- 
nished F.  Groos  &  Co.,  who  answered  that 
they  were  not  indebted  to  W.  O.  Shands,  had 
no  effects  of  Shands,  and  did  not  know  of 
any  person  having  effects  of  his,  or  indebted 
to  him;  that  they  were  bankers,  and  had  a 
deposit  of  |66.40  credited  on  their  books  to 
one  Mrs.  W.  O.  Shands;  and  by  supplemen- 
tal answer  they  alleged  that  on  August  14, 
1897,  prior  to  the  garnishment  Mrs.  W.  O. 
Shands  drew  her  check  for  said  sum  in  favor 
of  C.  S.  Robinson,  and  that  thereafter  neither 
W.  O.  Shands  nor  Mrs.  W.  O.  Shands  could 
have  had  any  Interest  in  the  fund,  and  prayed 
to  be  dismissed.  O.  S.  Robinson  Intervened, 
and  claimed  to  be  the  owner  of  the  fund,  by 
reason  of  the  said  check;  alleging  that  he 
presented  it  to  F.  Groos  &  Co.,  who  recog- 
nized and  received  the  same,  and  agreed  to 
pay  over  to  Intervener's  credit  the  Bald  fund. 
He  also  alleged  that  the  fund  was  the  sepa- 
rate property  of  Mrs.  Shands.  The  plaintiff 
demurred  to  the  garnishee's  answer,  and  con- 
troverted It  by  alleging,  in  substance,  that 
Mrs.  W.  O.  Shands  was  the  wife  of  W.  O. 
Shands,  and  that  the  deposit  In  her  name  was 
community  property,  and,  In  reply  to  the  In- 
tervener's pleading,  demurred  thereto  gener- 
ally, and  alleged  that  the  transfer  to  Robin- 
son of  said  fund,  If  any,  was  collusive  and 
fraudulent  for  the  purpose  of  removing  the 
fund  from  the  reach  of  plaintiff,  etc.  The 
various  demurrers  were  overruled.  The  court 
submitted  one  issue  to  the  jury,  viz.  whether 
the  money  on  deposit  was  the  separate  or 
community  property  of  Mrs.  Shands.  The 
verdict  was  that  it  was  her  separate  property, 
and  there  was  testimony  which  warranted 
the  finding. 

The  answer  of  the  garnishee  was  not  sub- 
ject to  demurrer.  If  the  presumption  ob- 
tained that  the  fund  was  community  proper- 
ty, from  the  fact  that  Mrs.  Shands  was  the 
wife  of  the  Judgment  debtor,  still  that  fact 
did  not  appear  from  the  answer. 
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Robinson,  In  our  opinion,  was  properly  al- 
lowed to  intervene.  The  allegation  he  made 
as  to  the  acceptance  by  F.  Groos  &  Co.  of  the 
check,  if  true,  gave  him  a  right  in  the  fund. 
The  testimony  was  that  F.  Groos  &  Co.  ver- 
bally accepted  the  check,  and  agreed  to  credit 
Robinson  with  the  fund,  if  a  certain  other 
writ  of  garnishment  was  dismissed;  and  it 
appears  that  at  that  time  such  other  garnish- 
ment had,  several  days  before,  been  quashed, 
and  the  judgment  was  never  appealed  from. 
Doubtless,  F.  Groos  &  Co.  did  not  pay  the 
check  at  the  time,  because  the  judgment 
quashing  the  said  writ  was  still  subject  to 
appeal.  Upon  the  above  facts,  F.  Groos  & 
Co.  virtually  accepted  the  check.  The  Issue 
that  the  fund  was  the  separate  property  of 
Mrs.  Shands  was  raised  in  the  pleadings  of 
plaintiff  and  garnishees,  and  also  by  the  plead- 
ings of  the  intervener.  The  answer  of  the 
garnishees  was  sufficient  to  discharge  them, 
and  It  devolved  on  plaintiff  to  allege  and 
prove  that  garnishees  did  not  owe  the  fund 
to  Mrs.  Shands,  but  to  Shands.  They  ac- 
cordingly alleged  that  the  fund  was  com- 
munity property.  Proof  that  Mrs.  Shands 
was  the  wife  of  Shands  may  possibly  have 
been  sufficient  to  make  a  prima  facie  show- 
ing of  community  property.  It  is  a  general 
rule  that  presumptions  do  not  control  Jn  cases 
of  this  kind.  Evidence  was  introduced,  how- 
ever, which  rebutted  such  presumption.  We 
conclude  that  the  judgment  denying  plaintiff 
any  recovery  must  be  sustained,  and,  she  be- 
ing found  to  have  no  claim  on  the  fund,  she 
clearly  has  no  right  to  complain  of  the  judg- 
ment so  far  as  it  disposes  of  the  fund  be- 
tween others. 

It  Is  necessary  to  consider  another  ques- 
tion. It  appears  that  this  case,  being  an  ap- 
peal from  the  justice's  court,  was  disposed  of 
at  a  previous  term  by  an  order  dismissing  the 
appeal.  At  the  next  term  the  court  reinstat- 
ed the  case  on  the  petition  of  the  intervener. 
The  allegations  of  this  petition  disclosed  good 
equitable  grounds  for  reinstating  the  case. 
Smith  v.  Patrick  (Tex.  Civ.  App.)  36  S.  W. 
762.  The  evidence  which  was  before  the 
court  upon  such  hearing  has  not  been  pre- 
served, and  we  are  unable  to  say  that  the 
court  erred  In  its  decision,  although  the  rea- 
sons given  by  the  court  might  not  seem  suffi- 
cient As  already  stated,  the  adjudication  of 
the  fund  In  favor  of  Robinson  against  F. 
Groos  &  Co.  Is  a  matter  which  cannot  concern 
plaintiff,  the  verdict  finding  against  her  the 
only  fact  which  would  entitle  her  to  the  fund. 
Xo  other  Issue  was  requested  to  be  submitted, 
and  In  such  case  the  statute,  as  it  now  is,  re- 
solves every  other  fact  in  issue  in  favor  of 
the  judgment  rendered,— as  much  so  as  If  It 
had  been  specifically  found  by  the  jury. 

The  fact  that  the  check  was  signed  by  the 
wife  alone  can  be  of  no  avail  to  plaintiff,  as 
it  appears  that  It  was  drawn  with  her  hus- 
band's consent,  he  having  made  the  transac- 
tion with  Robinson.  The  judgment  is  af- 
firmed. 

61  S.W.-17 


COPELAND  et  al.  v.  HOLLOMAN. 
(Court  of  Civil  Appeals  of  Texas.  April  26, 
1890.) 

Liquidated  Damages — Contracts. 
One  agreeing  to  deliver  150  cattle,  on 
which  $600  had  been  paid  on  a  certain  date, 
gave  a  bond  to  forfeit  $900  if  the  contract  was 
breached.  'Held,  that  the  damages  provided  for 
were  liquidated,  since  they  amounted  only  to  a 
return  of  the  $600,  and  $2  per  head  of  cattle 
for  damages. 

Appeal  from  Hopkins  county  court;  R.  B. 
Keasler,  Judge. 

Action  by  O.  D.  Holloman  against  W.  L. 
Copeland  and  others.  There  was  a  judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

Leach  &  Orosbey,  for  appellants.  Neyland 
&  Neyland  and  Ell  Van  Remkle,  for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  ap- 
pellee to  recover  of  W.  L.  Copeland,  as  prin- 
cipal, and  the  other  appellants,  as  sureties, 
the  sum  of  $900,  liquidated  damages  for  the 
Infraction  of  a  certain  bond  given  for  the 
faithful  delivery  on  a  certain  date  of  150  head 
of  certain  grades  and  kinds  of  cattle.  The 
court  held  that  the  bond  evidenced  a  contract 
for  liquidated  damages,  and  rendered  judg- 
ment in  favor  of  appellee  for  the  amount  of 
the  bond.  There  was  proof  to  sustain  the 
finding  that  the  contract  was  breached  by 
appellant  W.  L.  Copeland,  and  the  only  ques- 
tion presented  is  as  to  whether  the  parties 
intended  to  fix  the  amount  in  the  bond  as  a 
penalty  or  as  liquidated  damages.  There  is 
no  well-defined  or  entirely  satisfactory  rule  by 
which  it  can  be  determined,  in  regard  to  a 
sum  fixed  in  a  contract,  as  to  whether  it  was 
Intended  as  liquidated  damages,  In  case  of  a 
breach,  or  merely  as  a  penal  sum  to  meet  the 
damages  actually  sustained.  As  said  by  the 
supreme  court  in  the  case  of  Durst  v.  Swift, 
11  Tex.  273:  "It  not  unfrequently  becomes 
a  question  of  some  difficulty  to  determine 
whether  a  sum  thus  agreed  to  be  paid  In  case 
of  breach  of  contract  is  to  be  considered  in 
the  nature  of  a  penalty,  merely  to  cover  the 
damages  which  may  be  actually  occasioned 
by  the  violation  of  the  agreement,  or  the  full 
sum  really  to  be  paid  in  that  event,  as  liq- 
uidated or  settled  damages,  without  reference 
to  the  Injury  sustained."  The  intention  of 
the  parties,  drawn  from  the  terms  and  stipu- 
lations of  the  instrument,  is  the  criterion  for 
the  Interpretation  of  contracts  In  this  as  in 
other  respects.  It  Is  true  that  the  law  does 
not  favor  forfeitures,  and  will  not  enforce 
them  unless  it  is  apparent  that  a  fixed  sum 
was  Intended  to  be  provided  for.  Still  It  is 
recognized  that  parties  have  the  right  to  fix 
a  certain  sum  as  damages  In  case  of  a  breach 
of  contract,  regardless  of  the  damages  actual- 
ly sustained,  and  when  such  intent  Is  ascer- 
tained the  contract  must  be  enforced.  "If 
the  supposed  stipulation  greatly  exceed  the 
actual  loss,— if  there  be  no  approximation  be- 
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tween  them,  and  this  be  made  to  appear  by 
the  evidence,— then,  it  seems  to  us,  and  then 
only,  should  the  actual  damages  be  the  meas- 
ure of  recovery."  Collier  v.  Betterton,  87 
Tex.  440,  29  S.  W.  467.  Six  hundred  dollars 
of  the  $900  provided  for  In  the  bond  had  been 
paid  by  appellee;  and  the  $300  In  excess  of 
that  sum  was  not  such  a  disproportionate 
sum  to  the  value  of  the  cattle  as  to  Indicate 
that  a  penalty,  and  not  liquidated  damages, 
was  intended.  One  hundred  and  fifty  cattle 
were  to  be  delivered,  and  $2  damages  for  fail- 
ure of  delivery  of  each  one  would  not  seem 
to  be  an  exorbitant  sum;  and  it  seems  quite 
reasonable  that  it  was  the  intention  of  the 
parties  that,  in  case  of  a  breach  on  the  part 
of  appellant  Cope  land,  appellee  should  have 
his  $600  returned,  and  be  paid,  In  addition, 
the  sum  of  $300  damages.  Eakin  v.  Scott,  70 
Tex.  442,  7  8.  W.  777.  The  Judgment  is  af- 
firmed. 


WESTERN  UNION  TEL.  GO.  v.  DAVIS. 

(Court  of  Civil  Appeals  of  Texas.  May  24, 
1899.) 

Telegraph  Companies  —  Failure  to  Deliver 
Message — Notiob  to  Sendee—  Instruction. 
In  an  action  against  a  telegraph  company 
for  damages  for  failure  to  deliver  a  telegram, 
an  instruction  that  if  defendant,  on  the  arrival 
of  the  message,  ascertained  that  it  could  not 
deliver  it  by  the  exercise  of  ordinary  care  and 
diligence,  it  was  its  duty  then  to  notify  the 
sender  of  its  inability  with  reasonable  diligence 
and  dispatch,  and  if  it  failed  to  do  so,  and  on 
account  of  such  failure  the  person  to  whom  it 
was  sent  was  damaged,  it  would  be  liable,  is 
erroneous,  as  defendant's  liability  depended  up- 
on whether  or  not  it  was  guilty  of  negligence 
in  failing  to  deliver  the  telegram,  and  whether 
or  not  it  was  negligence  to  fail  to  notify  the 
sender  of  its  inability  to  find  the  person  to 
whom  it  was  sent  was  a  question  to  be  de- 
cided by  the  jury. 

Appeal  from  Hamilton  county  court;  O.  W. 
Cotton,  Judge. 

Action  by  St.  A.  Davis  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeal- 
ed. Reversed. 

Ramsey,  Brown  &  Odell,  for  appellant 
Dewey  Langford,  for  appellee. 

KEY,  J.  This  is  a  damage  suit  against  the 
telegraph  company  for  failure  to  deliver  a 
telegram  informing  the  plaintiff  that  her  son 
was  mortally  wounded.  Verdict  and  judg- 
ment were  rendered  for  the  plaintiff,  and  the 
defendant  has  appealed. 

Among  other  things,  the  court  charged  the 
Jury  as  follows:  "You  are  instructed  that  if 
you  find  from  the  evidence  that  defendant, 
on  the  arrival  of  the  message  in  question, 
ascertained  that  it  could  not  deliver  the  same 
by  the  exercise  of  ordinary  care  and  dili- 
gence, it  was  the  duty  then  of  the  defendant 
to  notify  the  sender  of  the  message  of  said 
inability  with  reasonable  diligence  and  dis- 
patch; and  if  the  defendant  failed  to  do  so, 


and  on  account  of  such  failure  the  plaintiff 
was  not  informed  of  the  fact  that  her  son 
was  mortally  wounded,  and  was  thereby  de- 
prived of  being  present  with  her  son  during 
his  last  hours  and  at  his  death,  and  if  you 
further  believe  that  the  plaintiff  was  thereby 
greatly  grieved  and  distressed,  then  you  will 
find  for  the  plaintiff."  This  charge  is  as- 
signed as  error,  and  we  sustain  the  assign- 
ment The  defendant's  liability  depended  up- 
on whether  or  not  it  was  guilty  of  negligence 
in  failing  to  deliver  the  telegram  to  the  plain- 
tiff; and  whether  or  not  It  was  negligence 
to  fail  to  notify  the  sender  of  the  message 
of  its  inability  to  find  the  plaintiff  was  a  ques- 
tion of  fact  to  be  decided  by  the  Jury,  and 
the  court  had  no  right  to  assume  that  such 
failure  would  constitute  negligence,  and  In- 
struct the  Jury,  if  defendant  failed  to  so 
notify  the  sender  of  the  message,  etc.,  to  find 
for  the  plaintiff.  This  charge,  In  effect  as- 
sumes that  the  failure  of  the  telegraph  com- 
pany, under  the  circumstances  enumerated, 
to  notify  the  sender  of  its  inability  to  find 
the  plaintiff,  would  constitute  negligence;  and 
such  charges,  except  where  the  duty  Is  one 
prescribed  by  written  law,  have  uniformly 
been  condemned  by  the  courts  of  this  state. 

We  also  hold  that  the  court  erred  in  re- 
fusing special  charge  No.  13  requested  by  the 
defendant  This  charge  gave  the  correct  def- 
inition of  the  term  "negligence,"  and  sub- 
mitted the  defendant's  theory  of  the  case 
pertinently  and  accurately  to  the  Jury.  The 
court's  charge  did  not  define  nor  use  the  term 
"negligence,"  but  used  the  expression  "rea- 
sonable care,  diligence,  and  dispatch."  We 
are  of  the  opinion  that  the  appellant  was  en- 
titled to  have  the  court's  charge  supplemented 
by  the  special  charge  referred  to.  We  over- 
rule the  other  assignments  of  error,  and  re- 
verse and  remand  the  cause.  Reversed  and 
remanded. 


KNIGHT  v.  COLEMAN  COUNTY. 
(Court  of  Civil  Appeals  of  Texas.  May  24, 
1899.) 

VENDOR  AND  PURCHASER — FORECLOSURE  01  LlBN 

— Defense — Defect  or  Title. 
In  an  action  against  the  purchaser  of  land 
sold  by  general  warranty  deed,  to  foreclose  the 
.lien  retained  by  the  note,  defect  of  title  is  un- 
available as  a  defense  when  fraud,  ignorance  of 
the  defect  liability  to  eviction,  insolvency  of 
the  grantor,  or  an  offer  to  return  possession  and 
the  deed  for  cancellation,  are  not  shown. 

Appeal  from  district  court,  Coleman  county; 
J.  O.  Woodward,  Judge. 

Action  by  Coleman  county  against  D.  B.  F. 
Knight  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

Jenkins  &  McCartney  and  T.  J.  White,  for 
appellant  J.  K.  Baker  and  Sims  &  Snod- 
grass,  for  appellee. 

FISHER,  C.  J.  This  is  an  action  by  the  ap- 
pellee, Coleman  county,  against  appellant, 
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Knight,  to  recover  on  certain  vendor's  lien 
notes  executed  by  Knight  and  one  Gillespie, 
and  to  foreclose  the  lien  on  the  land  describ- 
ed In  the  notes.  The  appellant,  Knight,  for 
answer,  pleaded  that  the  land  did  not  belong 
to  Coleman  county  at  the  time  it  was  sold  to 
him  and  Gillespie,  but  that  it  was  then,  and 
is  now,  a  part  of  the  S.  T.  Belt  survey;  also 
pleaded  that  the  consideration  of  the  notes 
had  failed,  In  that  the  land  was  not  a  part 
of  the  survey  sold  to  them  by  Coleman  coun- 
ty, and  was  not  then  owned  by  Coleman  coun- 
ty, but  that  the  laud  was  unappropriated  pub- 
lic domain;  that,  at  the  time  that  appellee 
and  Gillespie  purchased  the  land  from  Cole- 
man county,  it  was  represented  that  Coleman 
county  was  the  owner  of  the  land,  which  rep- 
resentations were  relied  on  by  the  appellant 
The  principal  issue  submitted  and  tried  In  the 
court  below  was  whether  the  land  In  contro- 
versy was  a  part  of  survey  No.  90,  owned  by 
Coleman  county.  Appellee  contended,  and  of- 
fered evidence  tending  to  show,  that  it  was 
embraced  in  survey  No.  90,  a  part  of  which 
was  sold  to  appellant;  and  appellant  contend- 
ed, and  offered  evidence  tending  to  prove,  that 
It  was  not  embraced  in  survey  No.  90.  The 
only  facts  which  we  deem  It  necessary  to 
find  are  that  the  land  In  controversy  was  sold 
by  Coleman  county  to  the  appellant  and  one 
Gillespie,  by  general  warranty  deed,  and  that 
the  notes  sued  upon  were  part  of  the  purchase 
price  of  said  land,  and  were  executed  by 
Knight  and  Gillespie,  and  that  a  vendor's  lien 
was  retained  thereon  to  secure  the  unpaid  pur- 
chase money.  Gillespie  afterwards  sold  to 
Knight,  and  Knight  assumed  the  payment  of 
the  amount  due  Coleman  county  from  Gilles- 
pie. There  Is  no  evidence  in  the  record  tend- 
ing to  prove  the  fraudulent  representations  al- 
leged by  the  appellant  In  his  answer,  nor  is 
there  any  evidence  going  to  show  that  the  ap- 
pellant did  not  know  of  the  location  and  sit- 
uation of  the  land  at  the  tune  that  he  and 
Gillespie  purchased,  nor  was  there  any  offer 
to  return  possession  of  the  premises  to  Cole- 
man county  and  the  deed  for  cancellation. 
We  also  find  that  there  was  no  evidence  show- 
ing that  Coleman  county  was  insolvent,  and 
not  able  to  respond  In  damages  on  its  cove- 
nant of  warranty.  In  Ogburn  v.  Whitlow,  IS 
S.  W.  807,  80  Tex.  240,  It  Is  held  that  a  con- 
tract, such  as  Is  evidenced  by  the  deed  and 
the  vendor's  lien  notes  In  question,  was  exe- 
cuted, and  not  executory,  and  approves  the 
rule  laid  down  in  Cooper  v.  Singleton,  19  Tex. 
267,  to  the  effect  that,  where  suit  is  brought 
by  the  vendor  against  his  vendee  for  the  pur- 
chase money  on  such  a  contract,  the  burden  is 
upon  the  vendee  to  establish  that  the  title  was 
a  failure,  In  whole  or  In  part;  that  there  was 
danger  of  eviction;  and  also  such  circumstan- 
ces as  woulu  prima  fade  repel  the  presump- 
tion that,  at  the  time  of  the  purchase,  he  knew 
and  intended  to  run  the  risk  of  the  defect  in 
the  title;  and  further  states  that,  as  a  pre- 
requisite to  resisting  the  payment  of  the  pur- 
chase  money,  he  must  return  the  possession 


of  the  premises  and  the  deed  for  cancellation. 
Now,  In  this  case,  there  is  no  evidence  offered 
by  the  appellant  tending  to  show  that  he  did 
not  know  of  the  defect  In  the  plaintiff's  title, 
if  any;  nor  Is  there  any  evidence  tending  to 
show  that  he  is  liable  to  eviction;  nor  did  he 
offer  to  return  possession  of  the  premises  and 
the  deed  for  cancellation.  As  further  authori- 
ties bearing  upon  these  questions,  we  cite 
Haralson  v.  Langford,  66  Tex.  113,  18  S.  W. 
889,  and  Elder  v.  Bank  (Tex.  Civ.  App.)  42  S. 
W.  125.  The  contract  in  its  nature  being  ex- 
ecuted, and  Coleman  county  not  being  in- 
solvent, according  to  the  rule  laid  down  in 
Ogburn  v.  Whitlow,  under  the  facts  as  stat- 
ed, the  appellant's  remedy,  if  any,  Is  confined 
to  an  action  upon  the  covenants  of  warranty 
contained  in  his  deed.  With  this  view  of  the 
case,  It  is  unnecessary  for  us  to  pass  upon  the 
questions  raised  in  the  appellant's  brief;  for, 
under  the  facts  as  stated,  the  trial  court  could 
have  rendered  no  other  Judgment  We  find 
no  error  in  the  record,  and  the  judgment  is 
affirmed.  Affirmed. 


WARD  v.  WESTERN  UNION  TEL.  CO. 

(Court  of  Civil  Appeals  of  Texas.   May  6, 
1899.) 

Thijigram— Nondelivery — Action  fob  Damages 
— Plbadino. 
A  complaint  against  a  telegraph  company 
for  damages  for  failure  to  deliver  a  message 
alleged  that,  learning  of  the  dangerous  illness 
of  a  relative,  plaintiff  and  his  wife  delivered  a 
message  to  the  telegraph  company  for  trans- 
mission to  a  person  in  the  town  where  the  sick 
relative  was,  inquiring  as  to  the  tatter's  con- 
dition, and  informed  the  agent  of  the  company 
that  If  the  answer  to  the  message  was  that 
the  relative  was  still  alive,  plaintiff's  wife 
intended  to  go  to  him  at  once;  otherwise,  if 
he  had  died;  that  though  the  telegram  read 
that  the  wife  was  unable  to  come,  its  mean- 
ing was  fully  explained  to  the  agent,  and  the 
company  was  not  misled  thereby;  that  the 
company  negligently  failed  to  deliver  the  mes- 
sage, and  that  had  it  been  delivered,  it  would 
have  been  answered  that  the  relative  was  still 
alive,  in  time  to  permit  plaintiff's  wife  to  go 
to  him,  and  be  with  him  for  some  time  before 
his  death;  that  the  failure  to  deliver  the  tele- 
gram deprived  the  wife  of  the  opportunity  of 
being  with  her  relative  during  his  last  illness, 
and  caused  her  and  plaintiff  mental  pain  and 
anguish.  'Held  to  state  a  cause  of  action,  since 
the  company,  after  being  informed  of  the  object 
of  the  message,  had  no  right  to  rely  on  the 
statement  therein  that  the  wife  was  unable  to 
go. 

Appeal  from  district  court  Hunt  county; 
Howard  Templeton,  Judge. 

Action  by  J.  K  Ward  against  the  Western 
Union  Telegraph  Company.  There  was  a 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Reversed. 

B.  Q.  Evans,  for  appellant  A.  H  Field, 
for  appellee. 

FINLEY,  C.  J.  This  suit  was  Instituted 
by  J.  K.  Ward  against  the  Western  Union 
Telegraph  Company  to  recover  damages  on 
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account  of  the  mental  pain  and  anguish  suf- 
fered by  his  wife  by  reason  of  being  deprived 
of  being  with  her  orother  In  his  last  illness, 
occasioned  by  the  negligence  of  the  telegraph 
company  In  failing  to  promptly  deliver  a  tel- 
egram. The  court  sustained  a  general  de- 
murrer to  the  plaintiff's  petition  and  trial 
amendment,  holding  that  no  cause  of  action 
was  therein  set  out   Plaintiff  has  appealed. 

The  following  is,  in  substance,  the  princi- 
pal allegation  in  plaintiff's  original  petition 
and  trial  amendment,  leaving  off  tbe  formal 
facta:  "On  the  morning  of  December  2, 1897, 
plaintiff  and  his  wife,  who  reside  in  Green- 
ville, received  Information,  by  letter  written 
the  day  before  In  Dublin,  Tex.,  that  Nat  Dry- 
den,  residing  at  Dublin,  Tex.,  the  brother  of 
plaintiff's  wife,  was  very  sick,  and  was  at 
the  point  of  death;  the  letter  stating  that,  In 
all  probability,  he  would  not  live  through  the 
night  of  the  1st  of  December.  When  this  let- 
ter was  received,  on  the  morning  of  the  2d, 
the  Indications  were  that  he  was  then  prob- 
ably dead,  and,  In  view  of  the  fact  the  first 
train  leaving  for  Dublin  thereafter  would  not 
leave  until  3  a.  m.,  December  2d,  and  reach 
Dublin  December  3d,  11  a.  m.,  plaintiff's  wife, 
who  desired  to  go  to  Dublin  and  attend  him 
In  his  last  hours,  would  not  reach  Dublin 
until  after  the  time  when  It  would  be  neces- 
sary to  bury  him,  if  he  had  died  during  the 
night  of  the  1st,  as  indicated  by  the  letter. 
Plaintiff  and  his  wife,  not  knowing  then 
whether  he  was  still  living  or  dead,  conclud- 
ed to  send  a  message  to  B.  W.  Laferty,  who 
was  a  brother-in-law  of  Xat  Dryden,  and  who 
wrote  the  above  letter,  for  the  purpose  of 
ascertaining,  during  the  day  of  December  2d, 
and  before  the  first  train  left  for  Dublin, 
•whether  he  (Dryden)  was  still  living;  that,  If 
still  living,  it  was  the  purpose  of  plaintiff's 
wife  to  start  to  Dublin  on  the  first  train, 
which  purpose  was  then  made  known  to  the 
agent,  and  if  he  was  dead,  owing  to  her  con- 
dition, she  would  not  go;  and  to  that  end 
plaintiff,  after  explaining  to  tbe  agent  of  the 
defendant  at  Greenville  their  purposes  for 
sending  the  message  and  the  Intention  of 
plaintiff's  wife  to  start  to  Dublin  to  see  her 
brother  if  she  could  ascertain  before  the 
train  left  that  he  was  still  living,  prepared 
and  delivered  to  the  agent  of  the  defendant 
company,  at  Greenville,  for  transmission,  the 
following  message:  'Greenville,  Texas,  Dec. 
2,  1807.  B.  W.  Laferty,  Dublin,  Texas:  Sal- 
He  not  able  to  come.  Wire  me  how  he  Is. 
J.  K.  Ward.'  This  message  was  delivered  for 
transmission  about  9:30  a.  m.,  December  2d, 
was  paid  for,  and  would  have  reached  Dub- 
lin In  30  minutes,  and  been  delivered  by 
10:30  a.  m.,  December  2d,  if  there  had  been 
no  delay;  and,  if  tbe  same  had  been  deliv- 
ered promptly,  Laferty  could  and  would  have 
replied  by  12  o'clock,  December  2d,  that  Nat 
Dryden  was  still  living,  and  plaintiff's  wife 
could  and  would  have  started  to  Dublin  on 
the  first  train,  and  would  have  reached  Dub- 
lin, and  been  with  her  brother  17  hours  be- 


fore his  death,  which  occurred  on  December 
4th,  8  a.  m.;  but  the  message  was  not  deliv- 
ered until  3  p.  m.,  December  3,  1897,  notwith- 
standing the  agents  and  servants  of  defend- 
ant, both  at  Greenville  and  Dublin,  under- 
stood the  purpose  and  Importance  of  the  mes- 
sage,—understood  that  plaintiff's  wife  would 
go  to  Dublin  on  the  first  train,  If  such  infor- 
mation could  be  ascertained."  The  petition 
alleges  that  "the  messenger  boy  and  agent 
who  was  in  the  employ  of  the  defendant  at 
Dublin  at  that  time,  whose  business  it  was 
to  deliver  said  message,  as  also  tbe  agent 
who  received  the  message,  was  well  acquaint- 
ed with  Laferty,  and  had  known  him  Inti- 
mately for  a  long  time  prior  thereto,  and  knew 
for  whom  said  message  was  intended,  and 
about  whom  and  which  the  message  refer- 
red, and  negligently  and  carelessly  failed  to 
deliver  the  message;  that,  by  reason  of  the 
carelessness  and  negligence  of  defendant  in 
failing  and  refusing  to  deliver  said  message 
In  due  time,  plaintiff  and  his  wife  were  de- 
prived of  the  knowledge  of  the  condition  of 
the  sick  brother  of  plaintiff's  wife,  as  to 
whether  or  not  he  was  still  living  or  dead, 
and  that  plaintiffs  wife  was  deprived  of  the 
right  to  be  present  during  the  last  hours  of  his 
sickness,  In  consequence  of  which  plaintiff 
and  his  wife  were  prostrated  with  grief,  and 
suffering  great  mental  anguish  and  sorrow, 
to  his  damages  In  the  sum  of  1975.50."  It 
was  alleged  In  the  trial  amendment  that 
"while  the  message  contained  the  statement, 
'Sallle  not  able  to  come,'  it  was  fully  under- 
stood by  the  agents  and  servants  of  the  de- 
fendant at  the  Greenville  office  that  she  would 
be  able  by  the  first  train  and  would  go  If  she 
received  the  information  that  he  was  still  liv- 
ing, and  that  the  defendant  was  not  misled 
as  to  the  importance,  and  that  part  of  the 
message  asking  information  as  to  Dryden's 
condition."  For  the  purposes  of  a  demurrer, 
all  of  the  allegations  are  assumed  to  be  true, 
and,  if  the  facts  stated  in  the  pleading  con- 
stitute a  cause  of  action,  the  demurrer  should 
not  have  been  sustained. 

(1)  It  appears  from  the  pleading  that  Mrs. 
Ward  received  Information  early  In  the  morn- 
ing of  December  2d,  by  letter  written  on  De- 
cember 1st,  by  Laferty,  that  her  brother  was 
very  111,  and  not  expected  to  live  through  the 
night  of  December  1st  (2)  She  was  anxious 
to  be  with  him  In  his  last  illness,  but  did  not 
intend  to  go  to  him  if  she  ascertained  that  he 
had  died,  as  expected.  A  telegram  was  de- 
livered to  the  company  at  9:30  a.  m.,  Decem- 
ber 2d,  to  be  transmitted  to  Laferty,  for  the 
purpose  of  eliciting  Information  as  to  her 
brother's  condition  at  that  time,  whether  liv- 
ing or  dead.  She  Intended  to  go  to  him  on 
the  first  train,  if  she  ascertained  that  he  was 
still  living,  and  the  company  had  notice  of 
such  Intention.  (3)  The  company  failed  to  de- 
liver this  telegram  until  3  p.  m.,  December  3d. 
She  heard  on  the  morning  of  tbe  4th,  by  letter 
written  on  the  previous  evening  after  the  re- 
ceipt of  the  telegram,  that  her  brother  was 


Digitized  by 


Google 


Tex.) 


GULF,  C.  &  S.  P.  RY.  CO.  v.  SHORT. 


261 


■tin  alive.  He  died  at  8  a.  m.,  on  the  4th, 
and  of  his  death  she  was  promptly  notified  by 
wire,  before  the  departure  of  any  train  on 
which  she  could  hare  taken  passage  after  she 
received  the  letter  written  on  the  evening  of 
the  3d,  stating  that  the  brother  was  then 
alive.  (4)  Had  the  telegram  to  Laferty  been 
delivered  on  the  2d,  she  would  have  gone  to 
her  brother  on  the  next  train,  and  been  with 
him  for  17  hours  before  his  death.  (5)  It  also 
appears  that  the  language  used  in  the  tele- 
gram, "Sallie  not  able  to  come,"  did  not  mean 
that  she  would  not  go  if  her  brother  was  still 
alive,  but  meant  that  she  would  not  go  if  he 
was  dead,  and  would  go  if  she  learned  that 
he  was  still  living;  that  the  matter  was  fully 
explained  to  the  company's  agent,  and  thus 
understood  by  the  company,  and  it  was  in  no 
way  misled  by  said  statement  (6)  It  is  al- 
leged that  she  suffered  mental  pain  and  an- 
guish, through  being  deprived  of  being  with 
her  brother  during  his  last  hours,  and  that 
this  was  caused  by  the  negligence  of  the 
company. 

If  It  did  not  appear  from  the  pleading  that 
the  telegraph  company  had  other  notice  of 
the  purpose  of  the  telegram  than  that  afforded 
by  the  face  of  the  message  itself,  then  we 
would  feel  Inclined  to  hold  that  the  state- 
ment, "Sallie  not  able  to  come,"  contained  in 
the  face  of  the  message,  would  cut  off  the 
right  to  recover  damages  for  being  deprived 
of  the  privilege  of  going  to  her  brother.  The 
company  would  not  have  notice  of  the  undis- 
closed purpose,  apparently  contrary  to  the 
declaration  made  in  the  message.  Telegraph 
Co.  v.  Henry  (Tex.  Sup.)  27  S.  W.  63.  But 
when  it  is  alleged  that  the  company  was  no- 
tified of  her  purpose  to  go  to  her  brother  If 
still  alive,  and  accepted  the  message  so  un- 
derstanding it,  and  it  is  further  alleged  that 
the  addressee  would  have  promptly  replied, 
giving  the  information  that  the  brother  was 
still  living,  we  see  no  reason  to  determine 
the  rights  of  the  parties  solely  on  such  decla- 
ration in  the  telegram.  The  right  to  recover 
damages  for  mental  pain  and  anguish  suffer- 
ed through  negligent  failure  to  deliver  a  tele- 
gram Is  based  upon  the  proposition  that  such 
mental  pain  and  anguish  Is  the  natural  and 
proximate  consequence  of  the  breach  of  con- 
tract duty,  and  is  deemed  to  have  been  with- 
in the  contemplation  of  the  parties.  Tele- 
graph Co.  v.  Edmondson  (Tex.  Sup.)  42  S.  W. 
549;  25  Am.  &  Eng.  Enc.  Law,  842.  When 
the  language  of  the  message  is  the  only  no- 
tice the  telegraph  company  has.  It  is  a  ques- 
tion of  law  for  the  court  whether  the  com- 
pany is  liable  for  the  damages  claimed. 
Crosw.  Electricity,  §  600.  But  when  Infor- 
mation, outside  of  the  message,  is  given  to 
the  operator  by  the  sender,  at  the  time  of  the 
sending  of  the  message,  the  company  becomes 
liable  for  the  damages  naturally  resulting 
from  the  facts  communicated.  Id.  610.  Ap- 
plying these  principles  to  the  case  In  hand,  at 
the  time  the  message  was  sent  the  company 
was  informed  by  the  sender  that  information 


was  desired  as  to  whether  the  brother  was 
still  living,  and  that  Mrs.  Ward  would  go  to 
him  if  it  should  be  ascertained  that  her  broth- 
er was  alive.  A  failure  to  promptly  deliver 
the  message  would,  of  course,  result  In  a  fail- 
ure to  elicit  the  information  sought,  and 
might  most  naturally  result  In  Mrs.  Ward  not 
being  present  with  her  brother  during  his  last 
hours.  The  question  whether  she  was  Justi- 
fied, under  the  circumstances,  in  delaying  her 
departure  until  the  desired  information  could 
be  acquired,  is  an  issue  of  fact,  not  of  law. 
Telegraph  Co.  v.  Lydon,  82  Tex.  364.  18  S. 
W.  701.  Was  she  deprived  of  being  with  her 
brother  daring  his  last  illness,  through  the 
negligence  of  the  company?  and  did  the  com- 
pany have  notice,  outside  of  the  telegram, 
that  it  was  her  desire  and  purpose,  hi  send- 
ing the  message,  to  ascertain  whether  her 
brother  was  living,  so  that  she  might  go  to 
him  if  he  was  alive?  These  were  questions 
of  fact,  to  be  properly  submitted  to  the  jury, 
and  not  issues  of  law,  to  be  determined  upon 
demurrer.  According  to  the  allegations,  the 
company  contracted  to  deliver  the.  message,  it 
knew  the  purpose  to  be  as  alleged,  and  there- 
fore must  have  contemplated  such  consequen- 
ces of  its  failure  as  are  herein  claimed.  The 
plaintiff  has  stated  a  cause  of  action,  and  is 
entitled  to  a  trial  of  the  case  upon  the  merits. 
Judgment  reversed,  and  cause  remanded. 


GULF,  C.  &  S.  F.  RY.  CO.  et  al.  SHORT 
et  al. 

(Court  of  CivD  Appeals  of  Texas.    May  24, 
1899.) 

Carriers  —  Connecting  Links  —  Through  Con- 
tracts— Presumption  or  Good  Faith— 
Agents — Authoritt. 

1.  Where  a  carrier  accepts  freight  from  an- 
other line,  but  requires  from  the  shipper  a  sep- 
arate shipping  contract,  exempting  it  from  liabil- 
ity for  damages  occurring  on  any  other  line  of 
road,  but  respects  so  much  of  the  through  con- 
tract originally  made  with  the  initial  carrier  as 
relates  to  the  through  rate,  it  is  not  a  connecting 
line,  within  Rev.  St.  arts.  331a,  331b,  making  all 
carriers  connecting  lines  which  recognize,  ac- 
quiesce in,  or  act  on  a  contract  for  through 
carriage,  and  is  not  liable  for  any  damage  to 
the  freight  not  occurring  on  its  own  line. 

2.  "  Where  a  petition  against  connecting  lines 
urged  a  joint  liability  against  both,  and  sought 
to  recover  against  both,  it  is  presumed  to  have 
been  pleaded  in  good  faith;  and  hence  one  car- 
rier, pleading  privilege  for  want  of  venue  and 
jurisdiction,  should  expressly  negative  the  joint 
liability,  and  state  facts  showing  it  was  not 
liable  and  could  not  be  made  a  party,  and  also 
aver  that  the  allegations  of  joint  liability  were 
fraudulently  made  to  confer  jurisdiction. 

3.  The  fact  that  a  carrier  accepting  freight 
from  another  line,  which  made  a  through  con- 
tract, did  not  acquiesce  in  it,  while  it  would 
relieve  the  former  from  liability,  would  not  re- 
lieve the  latter. 

4.  A  station  agent  is  presumed  to  have  author- 
ty  to  contract  for  shipments  over  his  line. 

Appeal  from  district  court,  Tom  Green 
county;  J.  W.  Tlmmlns,  Judge. 

Action  by  John  P.  Short  and  others  against 
the  Gulf,  Colorado  &  Santa  F6  Railway  Corn- 
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pany  and  another.  There  was  a  judgment 
for  plaintiffs,  and  defendants  appeal.  Modi- 
fed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appel- 
lant Gulf,  C.  &  8.  F.  Ry.  Co.  Houston  Bros, 
and  T.  C.  Wynn,  for  appellant  San  Antonio  & 
A.  P.  Ry.  Co.  D.  D.  Wallace  and  Hill  & 
Wright,  for  appellees. 

FISHER,  C.  J.  This  Is  an  action  by  the 
appellees  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  and  the  San  Antonio 
&  Aransas  Pass  Railway  Company  to  recover 
damages  to  a  shipment  of  669  head  of  cattle 
owned  by  appellees,  from  Skldmore,  Tex.,  to 
San  Angelo,  Tex.  Each  road  answered  sepa- 
rately, and  set  up  certain  defenses.  The  San 
Antonio  &  Aransas  Pass  Railway  Company, 
in  addition,  filed  a  plea  of  privilege;  alleging 
that  the  district  court  of  Tom  Green  county 
was  without  venue  and  without  jurisdiction, 
as  against  that  road.  The  trial  court  ren- 
dered judgment  In  favor  of  the  appellees 
against  both  appellants  for  $1,553.80,  and 
judgment  over  In  favor  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany for  the  same  amount. 

We  find  the  following  facts:  That  at  the 
time  alleged  In  the  petition  the  appellees 
made  a  contract  with  the  agent  of  the  San 
Antonio  &  Aransas  Pass  Railway  Company, 
at  Skidmore,  Tex.,  for  a  special  through  train 
to  carry  their  cattle  from  that  point  to  San 
Angelo,  Tex.,  on  the  Gulf,  Colorado  &  Santa 
Fe  Railway,  on  a  through  rate  of  freight,  and 
that  also  at  that  time  a  written  contract  was 
entered  into,  by  which  the  cattle  were  to  be 
transported  from  Skidmore,  Tex.,  on  the  Ar- 
ansas Pass  Railway,  to  Cameron,  Tex.,  on 
that  road,  and  there  to  be  delivered  to  con- 
necting carrier,  the  Gulf,  Colorado  &  Santa 
Fe  Railway.  The  facts  further  show  that  the 
cattle  were  carried  to  Cameron  over  the  Aran- 
sas Pass  Railway,  and  were  there  delivered 
to  the  Gulf,  Colorado  &  Santa  Fe  Railway; 
that  the  Gulf,  Colorado  &  Santa  Fe  Railway 
required  the  appellees  to  enter  into  a  sepa- 
rate contract  for  the  transportation  of  the 
cattle  from  Cameron,  Tex.,  to  San  Angelo, 
Tex.;  that  this  contract  was  entered  Into; 
and  that  the  contract  that  had  been  entered 
into  by  the  Aransas  Pass  road  was  not  rec- 
ognized, acquiesced  in,  or  acted  upon  by  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
except  that  they  respected  so  much  of  the 
contract  as  related  to  the  amount  of  through 
rate  of  freight.  We  also  find  that  all  the 
damages  sustained  by  plaintiffs  to  the  cattle 
occurred  while  in  possession  of  the  San  An- 
tonio &  Aransas  Pass  Railway  Company,  and 
the  evidence  as  to  the  amount  of  damages  jus- 
tifies the  verdict  of  the  Jury. 

We  will  first  dispose  of  the  case  in  so  far 
as  It  relates  to  the  Santa  Fe  Railway  Com- 
pany. The  contract  entered  Into  with  the 
Santa  Fe  Railway  relieves  it  from  liability 


for  any  damages  occurring  on  any  other 
line  of  road.  The  damages  to  the  cattle  hav- 
ing occurred  while  in  possession  of  the  San 
Antonio  &  Aransas  Pass,  the  Santa  F6  can 
only  be  held  liable  in  the  event  that  the  con- 
necting carrier  statute  (articles  331a  and  331b 
of  the  Revised  Statutes)  has  application.  The 
facts  in  the  record  clearly  negative  the  prop- 
osition that  the  Santa  Fe  road  recognized,  ac- 
quiesced in,  or  acted  upon  the  contract  that 
had  been  previously  entered  into  by  the  ap- 
pellees and  the  San  Antonio  &  Aransas  Pass 
road,  unless  such  acquiescence  arose  from  the 
fact  that  the  Santa  F6  road  respected  so 
much  of  the  contract  as  related  to  the  rate  of 
freight  Agreeing  to  accept  the  amount  of 
freight  fixed  by  the  Aransas  Pass  would  not 
amount  to  an  acquiescence  in  the  contract 
made  with  that  road.  This  amount  of  freight 
may  have  been  fixed  by  the  commission,  or 
may  have  been  the  rate  that  the  Santa  Fe 
would  have  charged  or  did  charge  as  trans- 
portation from  Cameron  to  San  Angelo,  inde- 
pendent of  an  amount  agreed  upon  by  the  ap- 
pellees and  the  Aransas  Pass  road.  It  Is 
clear  that  it  did  not  recognize  the  Contract 
made  by  the  Aransas  Pass,  nor  did  it  act  up- 
on It,  because  It  required  of  the  shipper  a 
new  contract  for  transportation  from  Camer- 
on to  San  Angelo.  The  agreement  to  accept 
the  proportionate  amount  of  freight  does  not 
make  it  a  party  to  the  terms  of  the  contract 
which  the  shipper  and  some  other  road  had 
seen  fit  to  enter  Into.  Therefore,  In  our  opin- 
ion, under  no  phase  of  the  case  can  the  Santa 
Fe  be  held  liable. 

We  do  not  think  there  was  any  error  in  the 
trial  court's  overruling  the  plea  of  privilege 
urged  by  the  San  Antonio  &  Aransas  Pass 
Railway  Company.  The  petition  of  the  plain- 
tiffs urged  a  joint  liability  against  both  roads, 
and  sought  to  recover  against  both;  and  It 
can  be  assumed  that  the  liability  was  pleaded 
in  good  faith  upon  the  assumption  that  both 
roads  were  liable  under  the  contract  and  un- 
der the  connecting  carrier  statute.  This  be- 
ing true,  the  plea  of  privilege  should  have  ex- 
pressly negatived  the  existence  of  any  such 
joint  liability,  and  should  have  stated  facts 
showing  that  the  Santa  F6  was  not  liable, 
and  could  not  properly  be  made  a  party;  for, 
if  both  roads  had  been  jointly  liable,  the  dis- 
trict court,  having  jurisdiction  over  the  Santa 
F6,  would  have  jurisdiction  also  over  the 
Aransas  Pass,  where  it  was  sought  to  be 
made  liable  jointly  with  the  Santa  F6.  And, 
further,  the  pleading  raising  the  Issue  of  priv- 
ilege should  have  also  alleged  that  the  aver- 
ments making  both  roads  jointly  liable  were 
fraudulently  made  for  the  purpose  of  giving 
the  district  court  of  Tom  Green  county  juris- 
diction. The  plea  of  privilege  alleges  that  the 
roads  were  not  partners,  but  It  does  not  deny 
the  joint  undertaking  (pleaded  by  the  plain- 
tiffs) of  both  roads  to  transport  the  cattle  to 
San  Angelo.  We  do  not  think  there  wis  any 
error  In  overruling  the  plea. 

The  court  having  obtained  jurisdiction  over 
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the  person  of  the  San  Antonio  &  Aransas 
Pass,  there  was  no  error  in  refusing  the 
charge  set  out  In  the  proposition  under  the 
sixth  assignment  of  error.  The  fact  that  the 
Santa  F6  did  not  recognize,  acquiesce  In,  or 
act  upon  the  contract  made  by  the  plaintiffs 
with  the  San  Antonio  &  Aransas  Pass  Rail- 
way would  not  excuse  the  latter  road,  but 
would  excuse  the  Santa  F6;  and  there  was 
no  error  in  refusing  a  charge  to  the  effect 
that  both  roads  would  be  excused  from  lia- 
bility If  the  Santa  F6  did  not  recognize,  ac- 
quiesce in,  or  act  upon  the  contract  made  be- 
tween the  plaintiffs  and  the  San  Antonio  & 
Aransas  Pass  road. 

There  was  no  error  In  admitting  the  evi- 
dence complained  of  In  the  third  assignment 
of  error.  Where  a  contract  of  shipment  Is 
entered  into  between  the  shipper  and  a  sta- 
tion agent,  it  is  not  necessary  for  the  former 
to  prove  that  the  latter  has  the  authority  to 
make  the  contract;  for,  where  the  shipment 
is  over  his  road,  it  can  be  assumed  that  he 
has  the  power  to  enter  into  a  contract  for  the 
shipment  of  freight  over  the  lines  for  which 
he  is  agent 

There  was  no  error  in  admitting  the  testi- 
mony complained  of  in  the  fourth  assign- 
ment of  error.  The  evidence,  we  think,  was 
admissible  as  having  some  tendency  to  show 
injuries  that  the  cattle  sustained  while  in 
possession  of  the  Aransas  Pass  road.  But, 
however,  if  it  was  not  admissible,  it  resulted 
In  no  injury,  because  the  court,  in  charging 
the  jury,  did  not  permit  them  to  take  into 
consideration  the  cattle  that  died  after  reach- 
ing San  Angelo. 

The  appellees  do  not  complain  of  the 
amount  of  the  verdict,  and,  from  the  charge 
of  the  court,  it  is  clear  that  the  Jury  did  not 
consider  the  value  of  the  cattle  that  died  in 
the  pasture  of  the  plaintiffs,  in  estimating  the 
amount  they  were  entitled  to  recover. 

The  language  of  counsel,  complained  of,  in 
his  argument  to  the  Jury,  is  not  reversible  er- 
ror. 

We  do  not  think  there  was  any  error  in  the 
charges  complained  of  in  the  seventh  assign- 
ment of  error.  The  evidence  was  clear  as  to 
what  was  the  market  value  of  the  cattle  at 
San  Angelo,  and  we  believe  the  Jury  were 
not  misled  by  the  charge,  but  were  influenced 
solely  by  what  the  evidence  showed  to  be  the 
market  value  at  San  Angelo.  This  is  the 
only  conclusion  that  could  be  reached  upon 
this  subject,  because  there  is  nothing  in  the 
evidence  to  show  a  different  value  between 
San  Angelo  and  Skidmore.  What  we  have 
said,  in  effect,  disposes  of  the  eighth  assign- 
ment of  error. 

We  find  no  error  In  the  record  as  to  the 
judgment  in  favor  of  the  appellees  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company,  and  the  judgment,  to  that  extent, 
will  be  affirmed.  But  so  much  of  the  judg- 
ment as  is  in  favor  of  appellees  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Company 
Is  reversed,  and  here  rendered  in  favor  of  the 


appellant  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  and  so  much  of  the  judgment 
as  is  In  favor  of  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company  over  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company  is 
reversed,  and  rendered  in  favor  of  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
It  Is  further  adjudged  that  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company  recover  of  the 
plaintiffs  all  the  costs  incurred  by  It  in  the 
court  below,  as  well  as  in  this  court,  and  the 
remaining  costs  are  taxed  against  the  San 
Antonio  &  Aransas  Pass  Railway'  Company. 
Affirmed  In  part,  and  reversed  and  rendered 
In  part 


COLONIAL  &  U.  S.  MORTG.  CO..  Limited, 

et  al.  v.  THEDFORD  et  al. 
(Court  of  Civil  Appeals  of  Texas.    May  6, 

1899.) 

WlTNKBSBS  —  OlTHWBS  OI  CORPORATIONS —  TBANS- 
AOTION  WITH  PBBSON  SlNCH  DECEASED. 

A  general  manager  of  a  corporation  is  not 
a  "party"  to  an  action  wherein  such  corporation 
is  plaintiff,  within  the  meaning  of  Sayles'  Civ. 
St  art.  2302,  providing  that  in  all  actions  by  or 
against  the  legal  representatives  of  a  decedent, 
arising  out  of  any  transaction  with  such  de- 
cedent, neither  party  shall  be  allowed  to  testify 
against  the  other. 

Appeal  from  district  court,  Denton  county; 
D.  E.  Barrett  Judge. 

Action  by  Sarah  A.  Thedford  against  the 
Colonial  &  United  States  Mortgage  Company, 
Limited,  and  others  to  set  aside  a  conveyance 
of  land.  On  the  death  of  plaintiff,  John  Thed- 
ford and  others  were  substituted.  There  was 
a  decree  for  plaintiffs,  and  defendants  appeal. 
Reversed. 

E.  C.  Smith  and  Holloway  &  Holloway,  for 
appellants. 

HUNTER,  J.  This  suit  was  brought  by 
Sarah  A.  Thedford  to  set  aside  a  conveyance 
dated  December  27,  1888,  purporting  to  have 
been  made  by  herself  and  her  deceased  hus- 
band to  Brook  Beall,  of  80  acres  of  land  in 
Denton  county,  and  their  homestead  at  the 
time,  upon  the  ground  that  her  name  had 
been  forged  to  the  deed,  and  also  to  set  aside 
a  mortgage  which  Brook  Beall  had  executed 
thereon  to  the  appellant  January  17,  1889,  to 
secure  the  payment  of  f 1,000,  which  had  been 
loaned  by  appellant  to  said  Beall,  Beall  hav- 
ing reconveyed  the  land  to  Thedford  on  May 
29,  1889.  During  the  pendency  of  the  suit 
Mrs.  Thedford  died,  leaving  four  adult  chil- 
dren, two  sons  and  two  daughters,  the  daugh- 
ters being  married.  All  were  made  parties 
plaintiff,  and  the  suit  was  prosecuted  to  Judg- 
ment by  these  children  and  only  heirs.  On 
the  trial  of  the  cause,  Mrs.  Thedford's  evi- 
dence was  read  from  a  deposition,  and  she 
denied  executing  the  deed  to  Brook  Beall  or 
ever  having  acknowledged  it  and  evidence 
was  offered  to  corroborate  and  sustain  her 
testimony.   The  notary  public  testified  by 
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deposition  that  the  certificate  of  acknowledg- 
ment to  the  deed  was  made  by  him,  and  was 
correct,  and  that  he  explained  the  deed  to 
her,  and  took  her  privy  acknowledgment 
thereof,  and  that  she  signed  it  by  making  her 
mark;  he  writing  her  name  to  the  deed,  at 
her  request  Appellant  also  offered  to  prove 
by  J.  W.  Ridge,  Its  general  manager,  that 
"in  April,  1893,  I  went  to  see  Mrs.  Sarah  A. 
Thedford,  having  just  learned  that  some 
question  was  made  as  to  the  validity  of  our 
loan.  I  had  a  talk  with  Mrs.  Thedford,  and 
she  then*told  me  that  she  had  paid  the  In- 
terest on  the  loan  which  was  due  November 
1,  1892.  She  said  that  she  knew  of  there 
being  a  loan  upon  the  place,  and  paid  the 
interest  on  it  She  also  said,  in  the  same 
conversation,  that  she  and  her  husband  had 
made  a  deed  to  her  son  for  the  purpose  of 
getting  a  loan,  but  that  she  knew  that  deed 
did  not  go  through,  that  it  was  not  accepted, 
and  that  the  loan  was  not  made.  She  claim- 
ed at  the  same  time  that  she  thought  our  loan 
was  on  the  same  land  deeded  to  her  son." 
The  land  deeded  to  her  son  was  only  40  acres 
of  the  survey.  This  evidence  was  objected 
to  upon  the  ground  that  "it  was  a  transac- 
tion with  the  original  plaintiff,  who  was  now 
dead;  that  J.  W.  Ridge  was,  at  the  time  of 
said  conversation,  the  manager  of  the  defend- 
ant company,  and  stood  In  the  place  of  the 
company,  and  occupies  the  position  of  a 
party  to  the  suit,  and  consequently  is  dis- 
qualified, under  the  statute,  from  testifying 
to  such  a  conversation  with  the  deceased." 
It  was  admitted  that  Mr.  Ridge  was,  at  the 
time  of  the  conversation,  general  manager  of 
the  appellant  company,  which  is  a  corpora- 
tion, and  continued  to  be  down  to  the  time 
of  testifying,  and  was  then.  The  court  sus- 
tained this  objection,  excluded  the  evidence, 
and  error  is  assigned  on  this  ruling  of  the 
court 

We  think  the  evidence  was  admissible,  and 
that  the  court  erred  In  excluding  it  Our 
statute  provides:  "In  actions  by  or  against 
executors,  administrators,  or  guardians,  In 
which  judgment  may  be  rendered  for  or 
against  them  as  such,  neither  party  shall  be 
allowed  to  testify  against  the  others  as  to  any 
transaction  with,  or  statement  by,  the  tes- 
tator, Intestate  or  ward,  unless  called  to  tes- 
tify thereto  by  the  opposite  party;  and  the 
provisions  of  this  article  shall  extend  to  and 
Include  all  actions  by  or  against  the  heirs 
or  legal  representatives  of  a  decedent  arising 
out  of  any  transaction  with  such  decedent" 
Sayles'  Civ.  St.  art.  2302.  It  will  be  observed 
that  the  statute  only  excludes  parties  to  the 
suit,  not  their  officers,  agents,  or  attorneys; 
and,  while  corporations  can  act  only  through 
their  officers,  agents,  and  attorneys,  yet  In 
the  absence  of  a  statute  prohibiting  them 
from  testifying  in  such  cases,  it  is  error  to 
exclude  their  testimony.  Indeed,  we  can  see 
no  more  reason  for  excluding  their  evidence 
than  there  is  for  excluding  that  of  an  agent 
or  attorney  of  a  private  individual  who  might 


have  made  the  contract  for  his  principal  with 
the  deceased,  or  have  had  the  conversation 
with  him  sought  to  be  established.  Mr. 
Ridge  was  not  a  party  to  the  action,  and  bis 
evidence  should  have  been  admitted.  Lomax 
v.  Marlow  (Tex.  Civ.  App.)  38  S.  W.  228; 
Snyder  v.  Fieder,  13S)  U.  S.  479,  11  Sup.  Ct 
683;  Association  v.  Owen,  86  Tenn.  355,  7 
S.  W.  457,  460;  Cody  v.  Bank  (Ga.)  30  S.  E. 
281;  Fidelity  Co.  v.  Goffs  Ex'x  (Ky.)  30  S. 
W.  620.  For  the  error  in  excluding  this  evi- 
dence the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


QUAID  v.  TIPTON. 
(Court  of  Civil  Appeals  of  Texas.    April  22, 
1899.) 

Slandbb— Justification— Chaboe  of  Theft. 

1.  In  an  action  of  slander,  where  the  grava- 
men of  the  charge  is  that  the  plaintiff  was  a 
thief,  it  is  not  necessary  to  prove  the  theft  to 
have  occurred  in  connection  with  the  transac- 
tion concerning  which  the  theft  was  charged  to 
have  been  committed,  in  order  to  justify,  but 
defendant  may  show  that  it  occurred  upon  an- 
other occasion. 

2.  In  an  action  for  slander,  a  charge  that  if 
the  jury  find  from  the  evidence  that  plaintiff 
appropriated  to  his  own  use  and  benefit  without 
the  consent  of  defendant,  any  part  of  the  cotton 
due  to  defendant  by  plaintiff,  it  would  justify 
a  statement  that  plaintiff  was  a  thief,  is  errone- 
ous, as  not  requiring  a  finding  that  it  was  ap- 
propriated with  felonious  intent. 

Appeal  from  district  court  Cooke  county; 
D.  E.  Barrett  Judge. 

Action  for  slander  brought  by  C.  B.  Quaid 
against  L.  D.  Tipton.  From  a  Judgment  In 
favor  of  defendant  plaintiff  appeals.  Re- 
versed. 

Stuart  &  Bell  and  0.  R.  Pearman,  for  ap- 
pellant  Potter  &  Potter,  for  appellee. 

CONNER,  C.  J.  This  was  a  suit  by  appel- 
lant for  damages  on  account  of  slanderous 
charges  alleged  to  have  been  made  by  appel- 
lee. The  trial  resulted  in  a  Judgment  for  ap- 
pellee, and  hence  this  appeal. 

There  was  evidence  that  appellee  on  sev- 
eral occasions  charged  appellant  with  being 
a  thief,  and  with  having  stolen  cotton  al- 
leged to  be  due  appellee  from  appellant  as 
rent  for  the  year  1896;  appellant  being  a  ten- 
ant on  appellee's  farm.  The  evidence  tended 
to  show  that  these  charges  related  particular- 
ly to  a  bale  of  cotton  hauled  by  appellant 
and  another  in  the  direction  of  Colllnsvllle, 
by  an  unusual  course,  under  circumstances 
tending  to  indicate  a  fraudulent  purpose  to 
secretly  dispose  of  said  bale  of  cotton,  out  of 
which  it  was  charged  the  rent  had  not  been 
paid.  Appellant  and  others  on  the  trial  tes- 
tified that  this  bale  of  cotton  belonged  to 
others,  and  not  appellant,  and  explained  the 
cause  of  the  direction  taken,  and  the  circum- 
stances, consistent  with  an  honest  purpose. 
On  the  trial  appellant  admitted  having  taken 
some  cotton  to  the  city  of  Gainesville,  raised 
on  appellee's  farm,  during  the  year  In  ques- 
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tlon,  which  be  sold,  and  out  of  which  be  had 
not  then  paid  the  rent  He  testified  that 
there  was  but  175  pounds  ot  this  cotton,  that 
be  had  taken  and  sold  It  for  medicines  for  a 
skk  child,  and  that  he  afterwards  paid  the 
rent,  and  generally  explained  this  transaction 
In  such  manner  as  that  a  Jury  might  find  that 
this  sale  was  without  fraudulent  Intent  on  ap- 
pellant's part  to  thereby  deprive  appellee  of  his 
rent  cotton,  If  any  was  due  him.  There  was, 
however,  also  evidence  tending  to  show  that 
appellant  disposed  of  this  cotton  in  Gainesville 
with  intent  to  fraudulently  appropriate  the 
rent  cotton  therein.  This  evidence,  however, 
was  directly  contradicted  by  appellant  and 
bis  wife.  There  was  also  evidence  tending  to 
show  that  appellant  raised  more  cotton  on 
appellee's  farm  In  1896  than  he  ever  accounted 
for,  though  this  also  was  denied  or  explained 
in  the  testimony  of  appellant. 

The  assignments  of  error  raise  two  princi- 
pal questions.  It  Is  first  Insisted,  In  effect, 
that  proof  that  appellant  stole  rent  cotton 
out  of  the  cotton  sold  in  Gainesville  will  be 
no  Justification  for  the  charge  that  he  stole 
the  rent  cotton  out  of  the  bale  so  taken  In 
the  direction  of  ColllnsvlHe.  We  think  the 
gravamen  of  the  charge  made  by  appellee,  as 
shown  by  the  evidence  on  the  trial  below,  was 
that  appellant  was  a  thief;  that  he  had  stolen 
his  rent  cotton.  This  was  the  substance  of 
the  issue,  and  we  are  not  prepared  to  hold 
that,  to  constitute  a  Justification,  the  proof 
must  establish  the  theft  of  the  rent  cotton 
out  of  the  particular  bale  or  the  specific  num- 
ber of  pounds  comprehended  within  the  terms 
of  the  charge.  Mr.  Odgers,  In  his  work  on 
Libel  and  Slander  (•170),  says:  "But  where 
the  gist  of  the  libel  consists  of  one  specific 
charge,  which  is  proved  to  be  true,  defend- 
ant need  not  Justify  every  expression  which 
he  has  used  in  commenting  on  the  plaintiff's 
conduct.  Nor,  if  the  substantial  imputation 
be  proved  true,  will  a  slight  Inaccuracy  In 
one  of  Its  details  prevent  defendant  succeed- 
ing, provided  such  inaccuracy  In  no  way 
alters  the  complexion  of  the  affair,  and  would 
have  no  different  effect  on  the  reader  than 
that  which  the  literal  truth  would  produce. 
If  epithets  or  terms  of  general  abuse  be  used, 
which  do  not  add  to  the  sting  of  the  charge, 
they  need  not  be  Justified;  but  if  they  insinu- 
ate some  further  charge  in  addition  to  the 
main  Imputation,  or  Imply  some  circumstance 
substantially  aggravating  such  main  imputa- 
tion, then  they  must  be  Justified  as  well  as 
the  rest.  In  such  a  case  it  will  be  a  ques- 
tion for  the  Jury  whether  the  substance  of 
the  libelous  statement  has  been  proved  true 
to  their  satisfaction,  or  whether  the  fact  not 
Justified  amounts  to  a  separate  charge  or  im- 
putation against  the  plaintiff,  substantially 
distinct  from  the  main  charge  or  gist  of  the 
libel,  or  at  least  amounts  to  a  material  ag- 
gravation of  such  main  charge.  'It  would  be 
extravagant,'  says  Lord  Denman,  to  say  that 
in  cases  of  libel  every  comment  upon  facts 
requires  a  Justification.   But  a  comment  may 


Introduce  Independent  facts,  a  Justification  of 
which  Is  necessary.  A  comment  may  be  the 
mere  shadow  of  the  previous  Imputation,  but, 
if  it  infers  a  new  fact,  the  defendant  must 
abide  by  that  Inference  of  fact,  and  the  fair- 
ness of  the  comments  must  be  decided  upon 
by  the  Jury.' "  To  the  same  effect  Is  the  law 
given  In  Mr.  Newell's  work  on  the  same  sub- 
ject (page  654,  {  75).  We  feel  unable  to  say 
that  the  variance  or  apparent  variance  here  in- 
sisted upon  in  any  "way  alters  the  complexion 
of  the  affair,"  or  produces  a  different  effect 
on  the  mind,  or  amounts  to  a  substantial  ag- 
gravation of  the  main  charge.  Had  the 
charge  been  that  appellant  stole  the  rent  cot- 
ton out  of  the  cotton  sold  In  Gainesville,  and 
also  out  of  the  bale  hauled  in  the  direction 
of  Coilinsvllle,  it  might  well  be  Insisted  that 
one  was  an  aggravation  of  the  other;  that  the 
charge  of  two  separate  thefts  gave  additional 
weight  and  volume  to  the  opprobrium  natural- 
ly arising  from  a  simple  charge  of  theft  of 
cotton.  But  we  do  not  so  understand  the  rec- 
ord in  this  cause.  The  charge,  in  substance 
and  In  effect,  here  shown,  was  that  appellant 
had  stolen  rent  cotton;  and  we  are  unable 
to  appreciate  any  difference  In  the  moral  tur- 
pitude Involved,  whether  the  proof  shows  the 
theft  of  the  rent  cotton  in  one  or  the  other 
of  the  two  transactions  indicated,  and  we 
therefore  overrule  all  assignments  of  error  re- 
lating to  this  question. 

It  is  next  insisted  that  the  court  erred  In 
giving  the  latter  clause  of  the  following 
charge:  "If  you  find  that  defendant  did 
charge  plaintiff  with  stealing  cotton  from  de- 
fendant, yet,  If  you  also  find  that  said  charge 
was  true,  this  would  Justify  defendant  in  the 
use  of  such  language,  and  you  will  find  for 
defendant;  or  If  you  find  from  the  evidence 
that  plaintiff  appropriated  to  his  own  use  and 
benefit,  without  the  consent  of  defendant,  any 
part  of  said  cotton  due  to  defendant  by  plain- 
tiff, this  would  Justify  said  language,  and 
you  will  find  for  defendant"  We  think  the 
objection  to  this  charge  Is  unquestionably  well 
taken.  The  law  undoubtedly  is  that  the  Justifi- 
cation, if  any,  must  be  as  broad  as  the  charge, 
and  must  Justify  the  precise  charge.  See 
Odgers,  Sland.  &  L.  »169.  "To  Justify  for  a 
charge  of  a  crime,  the  defendant  must  fasten 
upon  the  plaintiff  all  the  elements  of  the 
crime,  both  In  act  and  intent"  See  note  to 
Warner  v.  Clark  (La.)  21  Lawy.  Rep.  Ann.  504, 
(s.  c.  13  South.  203),  citing  McBee  v.  Pulton, 
47  Md.  403.  We  think  this  a  sound  and  salu- 
tary principle  of  law,  and  well  supported  in 
authority.  See  authorities  cited  in  the  note 
supra,  and  in  Newell,  Defam.  p.  658  et  seq., 
note.  The  charge  complained  of  omitted  the 
element  constituting  the  very  essence  of  the 
crime  of  theft— a  fraudulent  intent  It  au- 
thorized and  required  the  Jury  to  find  for  de- 
fendant If  they  found  appellant  "appropriated 
to  his  own  use  and  benefit,  without  the  con- 
sent of  defendant  any  part  of  said  cotton." 
As  before  stated,  appellant  admitted  selling 
certain  cotton  without  reserving  the  rent. 
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Be  did  not  pretend  to  have  obtained  appel- 
lee's consent,  and  under  this  charge  the  Jury 
could  have  found  no  other  verdict  than  they 
did,  if  they  believed  from  the  evidence  that 
any  rent  cotton  was  due  appellee.  As  before 
stated,  appellant's  testimony  tended  to  ex- 
plain this  sale  in  a  manner  consistent  with 
an  innocent  intent  Appellant  may  have  in 
fact  then  sold  cotton,  Including  rent  cotton 
due  appellee,  and  not  have  been  guilty  of 
theft.  Unless  it  was  further  shown  that  ap- 
pellant fraudulently  took  or  disposed  of  said 
cotton  with  the  fraudulent  Intent  of  thereby 
depriving  the  true  owner  of  the  value  of  the 
same,  and  of  thereby  appropriating  It  to  his 
own  use  and  benefit,  there  was  no  Justification 
for  the  charge  of  theft  of  cotton. 

The  question  has  not  been  raised,  but  we 
incline  to  the  opinion  that  fundamental  error 
appears  on  the  face  of  the  record,  In  that  any 
charge  on  Justification  was  submitted.  We 
will  not  discuss  this  question,  but,  in  view  of 
another  trial,  suggest  that  it  Is  very  ques- 
tionable if,  besides  the  general  denial,  ap- 
pellee's answer  contained  anything  more  than 
allegations  of  fact  that  perhaps  were  admis- 
sible in  mitigation  of  damages.  "A  plea  ef 
Justification  by  its  nature  is  in  confession  and 
avoidance,  and,  when  properly  made,  is  a 
complete  bar.  But  It  is  not  a  complete  bar 
unless  it  confesses  and  avoids  by  Justifying 
the  entire  charge  substantially  as  made." 
This  was  evidently  the  common-law  rule. 
See  authorities  cited  supra  in  Newell,  Defam. 
p.  066  et  seq.,  notes,  hereinbefore  cited,  and 
in  note  to  Warner  v.  Clark  (La.)  21  Lawy. 
Rep.  Ann.  604  et  seq.  (s.  c.  18  South.  203), 
cited  supra.  For  the  error  indicated,  it  is  or- 
dered that  the  Judgment  below  be  set  aside, 
and  the  cause  remanded  for  a  new  trial 


BANK  OP  NOCONA  v.  MARCH. 

(Court  of  Civil  Appeals  of  Texas.    April  16, 
1889.) 

Mandamus — Puadinq — Schools  and  School 
Districts. 

A  petition  for  writ  of  mandamus  to  compel 
the  treasurer  of  a  city  school  board  to  pay  cer- 
tain alleged  warrants,  issued  by  the  president 
and  secretary  of  the  board  to  teachers  in  the 
public  schools,  should  allege  that  such  warrants 
were  drawn  on  funds  in  the  hands  of  the  treas- 
urer, and  that  he  has  or  has  had  in  his  posses- 
sion funds  out  of  which  he  could  legally  pay 
said  warrants,  and  which  were  duly  set  apart 
and  apportioned  by  the  school  board  to  pay  the 
same. 

Appeal  from  district  court,  Montague  coun- 
ty; D.  E.  Barrett,  Judge. 

Action  by  Bank  of  Nocona  against  J.  B. 
March,  as  treasurer  of  a  school  board,  to 
compel  defendant  to  pay  certain  warrants. 
A  demurrer  to  petition  was  sustained,  and 
plaintiff  appeals.  Affirmed. 

Eldridge  &  Gardner,  for  appellant  D.  M. 
Smith  and  Levi  Walker,  for  appellee. 


CONNER,  C.  X  This  is  a  suit  brought  by 
the  Bank  of  Nocona  against  J.  B.  March,  as 
treasurer  of  the  board  of  school  trustees  of 
the  city  of  Nocona,  Tex.,  for  a  writ  of  man- 
damus to  compel  him  to  pay  certain  school 
vouchers  issued  to  teachers  for  services,  and 
transferred  by  said  teachers  to  plaintiff.  De- 
fendant demurred  to  said  petition,  which  de- 
murrers were  sustained  by  the  court,  and,  ap- 
pellant declining  to  amend,  the  court  thereup- 
on dismissed  his  suit  and  he  has  duly  per- 
fected an  appeal  from  said  Judgment  of  dis- 
missal to  this  court  Appellant's  petition, 
omitting  formal  parts,  was  as  follows:  "Now 
comes  Edward  Rines,  a  resident  of  Cooke 
county,  Texas,  D.  C.  Jordan,  E.  F.  Rines,  resi- 
dents of  Montague  county,  Texas,  partners 
doing  business  under  the  firm  name  and  style 
of  the  'Bank  of  Nocona,'  complaining  of  J.  B. 
March,  respectfully  represents  that  defendant 
resides  In  Montague  county,  Texas;  that  de- 
fendant is  treasurer  of  the  board  of  school 
trustees  of  the  city  of  Nocona,  Texas,  and  has 
control  of  the  public  school  funds  of  said  city 
of  Nocona,  in  Montague  county,  Texas,  and 
it  is  his  duty  to  keep  said  fund  as  such  treas- 
urer, and  receive  all  funds  of  such  nature, 
and  pay  same  out  on  warrants  or  school 
checks  issued  by  the  board  of  school  trustees 
of  said  city  of  Nocona;  that  said  city  of  No- 
cona is  an  incorporated  city,  under  the  laws 
of  Texas,  and  has  control  of  Its  own  schools 
and  school  funds,  and  was  so  Incorporated, 
and  had  such  control  of  its  said  schools  and 
school  funds,  during  the  years  1896,  1897, 
and  1898;  that  during  the  months  of  Febru- 
ary and  March,  1897,  W.  H  Wilson  was  presi- 
dent and  L.  Black  was  secretary,  of  said 
board  of  school  trustees,  and  was  authorized 
to  draw  warrants  and  checks  upon  the  treas- 
urer of  said  board  of  school  trustees  and  of 
the  city  of  Nocona  for  teachers'  salaries, 
when  ordered  or  authorized  by  said  board  of 
school  trustees;  that  during  said  months  of 
February  and  March,  1897,  B.  W.  Miller  was 
treasurer  of  said  board  of  school  trustees, 
and  was  also  treasurer  of  the  city  of  Nocona; 

that  on  the  day  of  February,  1897,  said 

W.  H.  Wilson,  as  president  and  L.  Black,  as 
secretary,  of  said  board  of  school  trustees, 
drew  a  check  or  warrant  on  said  B.  W.  Mil- 
ler, as  treasurer  of  said  city  of  Nocona  and 
of  said  board,  in  favor  of  Cornelia  S.  Col- 
tharp,  for  forty  dollars,  payable  to  her  or  her 
order,  for  services  as  teacher  in  the  public 
free  schools  of  said  city  for  the  month  ending 
February  26,  1897;  that  on  the  26th  day  of 
March,  1897,  said  W.  H.  Wilson  and  L.  Black 
drew  a  similar  check  or  warrant  on  said 
treasurer  for  forty  dollars,  In  favor  of  said 
Cornelia  S.  Ooltharp,  for  services  as  teacher 
for  the  month  ending  March  26,  1897;  that 
on  the  26th  day  of  February,  1897,  said  Wil- 
son and  Black  drew  a  similar  check  on  said 
treasurer  in  favor  of  Frank  Leake  for  forty 
dollars,  for  services  as  teacher  in  said  public 
free  schools  for  month  ending  February  26 
1897;  that  on  the  26th  day  of  March,  1897, 
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said  Wilson  and  Black  drew  a  similar  check 
or  warrant  on  said  treasurer  for  forty  dol- 
lars, In  favor  of  said  Frank  Leake,  for  serv- 
ices as  teacher  In  said  schools  for  month  end- 
ing on  March  26,  1897;  that  said  W.  H.  Wil- 
son and  L.  Black  drew  each  and  all  of  said 
checks  as  president  and  secretary,  respective- 
ly, of  said  board  of  school  trustees,  and  by 
authority  from  said  board  of  school  trustees 
then  and  there  first  given  so  to  do;  that  said 
Cornelia  S.  Coltharp  and  said  Frank  Leake 
performed  the  services  mentioned  as  teachers 
in  said  public  free  schools  of  the  city  of  No- 
cona, and  were  entitled  to  the  amounts  speci- 
fied In  said  checks  for  their  services;  that 
said  checks  now  are  the  property  of  plain- 
tiffs, and  plaintiffs  are  the  legal  and  equitable 
owners  and  holders  of  same,  and  said  checks 
are  still  due  and  unpaid,  except  twenty  dol- 
lars paid  on  each  of  said  checks  Issued  and 
dated  February  26,  1897,  which  sums  were 
paid  on  August  5,  1897;  that  said  J.  B. 
March  succeeded  said  B.  W.  Miller  as  such 
treasurer  of  said  city  of  Nocona  and  of  said 
board  of  school  trustees;  that  said  checks 
have  each  and  all  been  presented  to  said  Mil- 
ler and  said  J.  B.  March,  as  such  treasurers, 
for  payment,  which  was  refused;  that  said 
J.  B.  March,  as  such  treasurer,  now  has  mon- 
ey sufficient  in  his  hands  belonging  to  the 
funds  out  of  which  teachers  are  to  be  paid, 
and  for  the  purpose  of  paying  teachers,  to 
pay  said  checks,  and,  though  often  requested 
to  pay  said  checks  when  he  has  had  said 
funds,  he  has  continued  to  refuse  to  pay  said 
checks,  and  still  refuses  so  to  do,  contrary  to 
his  duties  as  such  treasurer;  that  said  checks 
are  lawful  claims  against  the  funds  in  the 
hands  and  possession  of  said  J.  B.  March,  as 
treasurer  as  aforesaid,  and  plaintiffs  are  en- 
titled to  have  the  same  paid  out  of  said 
funds.  Wherefore  plaintiffs  pray  that  a  writ 
of  mandamus  issue  requiring  said  J.  B. 
March,  treasurer  as  aforesaid,  to  pay  said 
checks  out  of  the  said  funds  In  his  posses- 
sion, or  that  may  come  into  his  possession,  or 
show  cause  why  he  should  not  do  so;  and 
plaintiffs  pray  for  such  writ,  and  for  such 
other  relief  as  they  may  be  entitled  to  in  the 
premises."  The  petition  was  duly  verified. 
To  it,  however,  the  defendant  demurred  gen- 
erally, and,  among  others,  excepted  specially 
as  follows:  "It  does  not  allege  or  show  that 
the  pretended  warrants  were  drawn  on  any 
funds  then  in  the  hands  of  defendant  or  of 
his  predecessor,  nor  that  the  defendant  has 
now,  or  has  ever  had,  in  his  possession,  any 
fund  out  of  which  he  could  legally  pay  such 
warrants,  duly  set  apart  for  such  purpose, 
and  apportioned  by  such  school  board  to  pay 
such  vouchers."  It  was  these  demurrers  that 
the  court  below  adjudged  to  have  been  well 
taken,  and  it  is  here  Insisted  that  the  action 
of  the  court  below  In  so  holding  was  erro- 
neous. 

In  the  case  of  Railway  Co.  v.  Randolph,  24 
Tex.  3S3,  our  supreme  court  say:  "The  rules 
of  pleading,  as  applicable  to  the  remedy  of 


mandamus,  require  the  right  of  the  plaintiff 
to  be  stated  unreservedly,  fully,  and  clearly. 
In  England,  the  right  is  shown  in  the  afflda- 
davit  offered  on  the  motion  in  support,  of  the 
rule;  and  there  it  is  laid  down  that  the  affi- 
davit should  also  anticipate  and  answer  every 
possible  objection  or  argument  in  fact- which 
it  may  be  expected  will  be  urged  against  the 
claim.*  *  *  *  The  rule,  as  laid  down  by 
the  late  chief  justice,  is  that  'the  circumstan- 
ces under  which  the  applicant  claims  the  right 
should  be  positively  and  distinctly  stated,  and 
objections  which  might  be  anticipated  should 
be  met  and  answered.*  •  *  •  The  object 
of  such  strictness  is  that  the  court  shall  be 
fully  satisfied  of  the  propriety  of  the  exer- 
cise of  this  extraordinary  remedy,  in  requir- 
ing an  officer  to  do  what,  notwithstanding 
his  official  obligation,  he  has  refused  to  do," 
—siting  authority.  In  the  case  of  Bledsoe  v. 
Railroad  Co.,  40  Tex.  664,  that  able  Jurist, 
Judge  J.  W.  Ferris,  speaking  for  the  court, 
uses  the  following  language:  "To  entitle  a 
party  to  this  remedy  by  mandamus,  he  must 
show  a  clear  legal  right  In  himself,  and  a 
corresponding  obligation  on  the  part  of  the 
officer;  for,  If  the  right  or  the  obligation  be 
doubtful,  the  court  will  not  Interfere  by  this 
process."  Both  of  the  above  cases  are  cited 
with  approval  by  our  supreme  court  as  late 
as  the  case  of  De  Poyster  v.  Baker,  89  Tex. 
159,  34  S.  W.  106,  and  we  find  no  case  in 
which  there  appears  an  indication  that  less 
strictness  in  pleading  In  such  cases  will  be 
permitted.  So  that,  whatever  may  be  the  lat- 
itude In  pleading  allowed  by  other  courts, 
we  think  the  law  in  this  state  undoubtedly 
is  that,  in  a  petition  for  mandamus,  such 
facts  should  be  alleged  as  clearly  show  the 
right  of  the  applicant  thereto  and  the  duty  of 
the  officer  to  perform  the  desired  act. 

Tested  by  these  rules,  we  are  unable  to 
say  that  there  was  error  In  the  action  of  the 
court  below.  It  must  be  confessed  that  the 
rules,  regulations,  or  laws  governing  schools, 
and  the  distribution  of  the  funds  of  incorpo- 
rated school  districts,  do  not  appear  upon  our 
statute  books  with  that  degree  of  certainty, 
perhaps,  to  be  desired.  This  arises  probably 
out  of  the  legislative  intent  to  commit  the 
management  of  such  schools  almost  exclu- 
sively to  the  properly  constituted  authorities 
of  the  incorporated  town  or  village  assuming 
control  of  its  public  schools.  The  law  pro- 
vides that  Incorporated  towns,  as  the  town 
of  Nocona  is  alleged  to  be,  may,  by  following 
the  prescribed  course,  have  exclusive  control 
of  the  public  schools  within  their  limits. 
Sayles'  Civ.  St  art  4004  et  seq.  An  election 
of  a  board  of  six  trustees  is  also  provided  for, 
who  are  given  power  to  "adopt  such  rules, 
regulations  and  by-laws  for  their  own  gov- 
ernment as  they  may  deem  proper,  and  to 
select  their  chairman,  secretary,  treasurer  and 
other  officers,"  and  the  county  judge  of  the 
county  and  the  mayor  of  the  town  are  con- 
stituted ex  officio  members  of  said  board. 
Id.  arts.  4007-4009.  The  powers  of  the  board 
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are  thus  defined:  "Said  board  of  trustees 
shall  have  and  exercise  exclusively  the  same 
powers,  control,  management  and  government 
of  and  over  such  public  free  schools  and  in- 
stitutions of  learning  in  such  cities  or  towns 
as  are  now  or  hereafter  may  be  by  law  con- 
ferred upon  the  council  or  board  of  aldermen 
of  such  cities  or  towns  where  such  council 
or  board  of  aldermen  are  invested  with  the 
control  of  such  public  free  schools."  Id.  art. 
4010.  The  powers  of  the  town  council  and 
board  of  aldermen  are  given  as  follows: 
'The  council  or  board  of  aldermen  of  such 
city  or  town,  unless  it  has  vested  the  exclu- 
sive management  and  control  of  its  public 
free  schools  In  a  board  of  trustees,  are  In- 
vested with  exclusive  power  to  maintain,  reg- 
ulate, control  and  govern  all  the  public  free 
schools  now  established,  or  hereafter  to  be 
established,  within  the  limits  of  said  city  or 
town;  and  they  are  furthermore  authorized 
to  pass  such  ordinances,  rules  and  regulations 
not  inconsistent  with  the  constitution  and 
laws  as  may  be  necessary  to  establish  and 
maintain  free  schools,  purchase  building  sites, 
construct  school  houses  and  generally  to  pro- 
mote free  public  education  within  the  limits 
of  their  respective  cities  or  towns."  Id.  art. 
4022. 

Now,  what  rules,  regulations,  or  ordinan- 
ces, if  any,  have  been  properly  passed  for 
the  government  of  the  public  free  schools  of 
Nocona?  The  petition  does  not  inform  us. 
The  school  laws  referred  to  provide  that  the 
treasurers  of  such  incorporations  may  receive 
a  part  of  the  public  free-school  fund  annually 
distributed  for  the  benefit  of  the  children 
within  the  scholastic  age  in  this  state.  It  is 
also  provided  that  a  special  tax  may  be  lev- 
ied and  collected  In  the  mode  and  manner 
pointed  out  in  the  law.  It  Is  not  alleged 
that  the  moneys  sought  to  be  appropriated 
so  came  into  the  hands  of  appellee.  It  Is 
also  provided  by  the  law  that  such  schools 
shall  be  subject  to  the  general  laws,  so  far 
as  the  same  are  applicable,  but  by  ordinance 
may  provide  for  the  "organization  of  schools 
and  the  appropriation  of  Its  school  fund  in 
such  manner  as  may  be  best  suited  to  its 
population  and  condition."  Id.  art  4028. 
What  manner  of  appropriation  of  the  school 
fund  in  the  town  of  Nocona  has  been  adopt- 
ed? The  petition  alleges  that  the  warrants 
or  checks  sought  to  be  enforced  were  issued 
by  the  president  and  secretary,  by  authority 
of  the  board  of  trustees.  It  may  be  that  this 
manner  of  appropriating  the  school  fund 
therein  has  been  duly  adopted,  but  the  facts 
from  which  it  might  so  appear  are  not  al- 
leged. The  general  law  provides  that  the 
check  of  the  trustees  shall  be  accompanied 
in  all  Instances  by  the  affidavit  of  the  teacher 
that  he  is  entitled  to  the  amount  specified  in 
the  check,  as  compensation  under  his  con- 
tract as  teacher.  Sayles'  Oiv.  St.  art.  3962. 
Whether  there  be  a  like  or  different  regula- 
tion in  the  town  in  question  is  not  made  to 
appear.   By  the  general  law,  also,  It  is  pro- 


vided that  trustees,  in  making  contracts  with 
teachers,  shall  not  create  a  deficiency  debt 
against  the  district  in  which  they  are  acting. 
Sayles'  Civ.  St.  art  3959.  What  was  the  con- 
tract of  the  teachers  mentioned  in  the  plain- 
tiff's petition?  What  are  the  facts  showing 
that  this  principle  was  not  contravened,  If 
applicable,  in  the  case  before  us?  The  gen- 
eral law,  in  the  absence  of  a  valid  regula- 
tion to  the  contrary,  certainly  seems  to  con- 
template that  trustees  In  making  contracts 
shall  make  no  contract  for  the  payment  of 
salaries  out  of  any  fund  other  than  the  prop- 
er fund  of  the  year  in  which  such  contract 
was  made.  They  are  given  the  power  to  sus- 
pend schools,  are  required  to  base  contracts 
with  ttachers  on  the  number  of  pupils,  and 
forbidden  to  create  a  deficiency  debt,  etc. 
Now,  what  was  the  state  of  the  fund  for 
the  year  1897  in  the  town  of  Nocona?  Was 
any  part  of  the  fund  of  that  year  in  the 
hands  of  appellee?  It  is  true,  the  petition 
alleges  that  the  teachers  to  whom  the  checks 
in  question  were  issued  "were  entitled  to  the 
amounts  specified  in  said  checks,"  and  "that 
said  checks  are  lawful  claims  against  the 
funds  in  the  hands  and  possession  of  said 
J.  B.  March,  as  treasurer,  *  *  *  and 
that  plaintiffs  are  entitled  to  have  the  same 
paid  out  of  said  fund";  but  these  are  mere 
legal  conclusions,  and,  in  the  absence  of  the 
facts  from  which  the  court  can  so  determine, 
are  not  permissible,  under  any  rule  of  plead- 
ing. We  conclude,  without  further  discus- 
sion, that  there  was  no  error  in  sustaining  the 
exceptions  to  appellant's  petition,  and  the 
judgment  below  Is  accordingly  in  all  things 
affirmed. 


CAMPBELL  et  al.  v.  GATES  et  ux. 
(Court  of  Civil  Appeals  of  Texas.    April  1, 
1899.) 

Appeal— Review  —  Venub  —  Place  of  Bbihqi.no 
Suit — Assignee  or  Lease — Liability 
to  Landlord. 

1.  A  judgment  overruling  defendant's  plea  of 
privilege  will  not  be  revised  where  the  evidence 
on  which  the  ruling  was  based  is  not  preserved 
by  bill  of  exceptions. 

2.  An  action  for  rent  on  a  lease  against  an  as- 
signee thereof,  bound  by  its  terms,  may  be 
brought  in  the  county  where  the  rent  is  payable. 

3.  A  subtenant,  whose  lease  is  a  conveyance 
of  the  tenant's  entire  interest  in  the  premises, 
is  bound  to  perform  the  covenants  of  the  original 
lease,  since  his  lease  is,  in  effect,  an  assignment 
thereof. 

Appeal  from  district  court,  Wise  county;  J. 
W.  Patterson,  Judge. 

Action  by  0.  D.  Oates  and  wife  against  W. 
L.  Campbell  and  others.  There  was  a  judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 


T.  J.  McMurray,  for  appellants. 
Carswell,  for  appellees. 


B,  E. 


CONNER,  C.  J.  This  suit  was  Instituted  In 
the  district  court  of  Wise  county  on  Decem- 
ber 11, 1897,  by  appellees  against  W.  L.  Camp- 
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ben  and  M.  F.  Thacker,  alleged  to  be  part- 
ners, and  W.  B.  Worabam  and  John  Wi- 
shon, also  alleged  to  be  partners,  upon  a 
certain  rental  contract  for  the  lease  of 
pasture  lands  in  Foard  county,  Tex.,  and 
upon  two  notes  for  $500  each,  and  upon  a 
draft  in  the  sum  of  $800;  the  lease  contract 
being  signed  by  W.  L.  Campbell  for  his  wife, 
the  notes  signed  by  W.  L.  Campbell,  and  the 
draft  signed  by  Campbell  &  Thacker,  by  W. 
Li.  Campbell.  It  was  alleged  that  Campbell 
and  Thacker  took  possession  of  the  pasture 
October  1,  1886,  and  sublet  and  assigned  the 
same  to  the  defendants  Worsham  and  Wish- 
on.  The  defendant  Campbell  denied  all  the 
plaintiffs'  allegations.  The  defendant  Thac- 
ker duly  denied  partnership  with  Campbell  as 
alleged.  The  defendants  Worsham  and  Wl- 
shon  first  pleaded  their  privilege  to  be  sued 
In  the  counties  of  their  residence,  and  also 
denied  all  liability,  and  alleged  that  the  de- 
fendant Worsham  had  rented  some  of  the 
land  described  in  the  plaintiffs'  petition  from 
the  defendant  Campbell  in  January,  1806,  and 
the  balance  of  it  from  other  parties,  and  that 
he  had  paid  Campbell  for  it  long  before  he 
knew  of  plaintiffs'  interest,  right,  or  title  to 
the  same.  The  court  found  against  the  de- 
fendants' pleas  of  privilege  at  the  December 
term.  1897,  and  afterwards,  to  wit,  In  July, 
1898,  the  cause  was  tried  before  the  court 
without  a  Jury,  and  resulted  In  a  finding  and 
judgment  for  the  plaintiffs  against  the  de- 
fendants Campbell,  Worsham,  and  Wishon 
substantially  as  prayed  for,  and  in  favor  of 
the  defendant  Thacker,  dismissing  him  with 
his  costs,  and  the-  case  Is  now  before  us  upon 
proper  appeal. 

The  evidence  supports  the  finding  of  the 
court  to  the  effect  that  the  greater  part  of 
the  pasture  in  question  was  in  fact  the  prop- 
erty of  Mrs.  Cates,  and  that  Cates  and  wife 
had  had  possession  thereof  for  some  six  or 
eight  years  prior  to  its  lease  to  Campbell;  that 
on  September  12,  1895,  appellee  Charles  D. 
Cates  leased  the  premises  in  controversy  to 
the  defendant  Campbell  for  two  years  from 
the  1st  day  of  October,  1895,  for  the  consider- 
ation of  $1,600,  payable  in  Decatur,  Wise 
county,  Tex.,  of  wblch  amount  $600  was  to  be 
paid  in  cash,  and  for  which  the  draft  sued 
upon  was  then  given;  that  for  the  deferred 
payments  the  defendant  Campbell  executed 
two  promissory  notes  of  $500  each,  due  the 
1st  of  October,  1806,  and  the  1st  of  October, 
1897,  respectively,  each  payable  in  Decatur, 
Wise  county,  Tex.;  that  this  lease  was  in 
writing;  that  neither  the  notes  nor  the 
draft  has  ever  been  paid;  that  under  this 
lease  said  Campbell  took  possession  of  tbe 
pasture  In  question,  and  retained  possession 
thereof  until  about  the  1st  of  January,  1896, 
when  he  leased  said  pasture  to  the  defendants 
Worsham  and  Wishon  for  two  years  from 
that  date,  and  that  the  defendants  Worsham 
and  Wishon  retained  possession  of  said  pas- 
ture down  to  the  date  of  tbe  trial;  that  in 
fart  Wishon  resided  In  Foard  county,  Tex., 


and  Worsham  in  Clay  county,  Tex.;  that  tbe 
defendants  Worsham  and  Wishon  in  fact 
paid  to  the  defendant  Campbell  the  entire 
amount  of  lease  money,  as  contracted  be- 
tween them;  that  in  legal  effect,  If  not  in 
fact,  the  defendants  Worsham  and  Wishon 
had  notice  of  the  title  and  possession  of  Cates 
and  wife.  It  further  appeared  that  the  de- 
fendants Worsham  and  Wishon  at  no  time 
made  any  express  promise  to  pay  C.  D.  Cates 
the  lease  money  as  contracted  by  Campbell, 
nor  did  they  at  any  time  sign  the  lease  made 
by  Cates  to  Campbell,  nor  said  draft  nor  either 
of  said  notes. 

The  first  assignment  of  error  questions  the 
action  of  the  court  in  overruling  tbe  plea  of 
privilege  by  the  defendants  Worsham  and 
Wishon.  We  think  it  a  sufficient  answer  to 
this  objection  to  say  that,  as  before  stated, 
the  judgment  upon  this  plea  appears  to  have 
been  rendered  by  the  court  without  the  Inter- 
vention of  a  jury  at  the  December  term  of 
the  court,  1897,  the  judgment  reciting  that  the 
court  beard  the  law  and  tbe  evidence,  and  ad- 
judged In  favor  of  the  plaintiffs  upon  said 
plea.  The  evidence  submitted  upon  said  plea 
does  not  appear  in  the  record  by  bill  of  ex- 
ceptions or  otherwise,  and  we  are  unable  to 
say  that  the  court  erred  In  overruling  this 
plea  on  this  account,  if  for  no  other  reason. 
In  addition,  the  lease  from  Campbell  to  Wor- 
abam and  Wishon  conveyed  Campbell's  entire 
Interest  In  the  pasture  as  acquired  by  him 
from  Cates  and  wife.  This  operated  as  an 
assignment  of  said  lease.  Railway  Co.  v. 
Sottegast  79  Tex.  256,  15  8.  W.  228;  Forrest 
v.  DurnelL  88  Tex.  649,  26  S.  W.  481,  and 
authorities  cited.  In  such  case  tbe  assignee 
of  the  lease  became  bound  to  perform  the  con- 
tract of  his  assignor  according  to  its  terms. 
Le  Gierse  v.  Green,  61  Tex.  131;  Forrest  v. 
Durnell,  supra.  By  the  terms  of  the  lease  con- 
tract between  Campbell  and  Cates  payment 
was  to  be  made  in  Wise  county,  and  Wor- 
sham and  Wishon  thereby  became  bound  by 
its  terms.  The  court  certainly  had  jurisdic- 
tion over  the  defendant  Campbell,  and  Wishon 
and  Worsham  were  properly  Joined,  and  we 
think  there  can  be  no  question  that  this  as- 
signment should  be  overruled.  What  we 
have  said  in  effect  also  disposes  of  the  other 
assignments  of  error,  which  question  the  suf- 
ficiency of  the  petition  and  the  sufficiency  of 
the  evidence  to  support  the  finding  of  the 
court  below.  As  before  Indicated,  we  think 
that  the  facts  hereinbefore  stated,  under  the 
authorities  hereinbefore  cited,  authorized  the 
judgment  against  Campbell  and  against  Wi- 
shon and  Worsham.  Finding  no  error  in  tbe 
Judgment,  it  is  in  all  things  affirmed. 


MITCHELL  v.  McLAREN  et  al. 
(Court  of  Civil  Appeals  of  Texas.    April  15, 
1899.) 

Principal  and  Agent — Tbial— Evidence. 
1.  Power  to  execute  a  deed  will  not  be  pre- 
sumed from  the  fact  that  it  is  more  than  80 
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yean  old,  and  that  title  under  it  has  long  been 
asserted,  when  a  power  of  attorney,  recorded  at 
the  same  time  as  the  deed,  is  Introduced  in 
evidence,  to  which  the  execution  might  have 
been  referred;  the  sufficiency  of  the  authority 
being  then  a  question  for  the  jury. 

2.  A.  power  of  attorney  reciting,  among  other 
things,  "and  my  said  attorney  is  hereby  em- 
powered to  locate  any  such  certificate  in  my 
name,  or  sell  and  assign  the  same,"  does  not 
authorise  the  agent  to  locate  a  government  pen- 
sion certificate,  and  also  to  sell  the  land  after 
such  location. 

3.  When  the  evidence  tends  to  contradictory 
conclusions,  though  without  any  conflict  among 
the  witnesses,  a  verdict  should  not  be  directed. 

Appeal  from  district  court,  Archer  county; 
George  E.  Miller,  Judge. 

Action  for  recovery  of  land,  brought  by 
Thomas  J.  Mitchell  against  M.  C.  McLaren 
and  another.  Verdict  was  directed  for  de- 
fendants, and  plaintiff  appeals.  Reversed. 

F.  E.  Dycus,  for  appellant  O.  Von  Carlo- 
witz,  for  appellees. 

STEPHENS,  J.  The  land  in  controversy, 
situated  in  Archer  county,  was  patented  to 
Mariana  Hutchinson  August  12,  1857,  by  vir- 
tue of  a  certificate  issued  to  her  In  1854.  She 
died  In  the  year  1878.  Whatever  title  she  then 
had  passed  to  Thomas  J.  Mitchell,  her  sole 
heir,  who  brought  this  suit,  as  such,  to  recover 
the  land.  M.  C.  McLaren,  the  real  defendant 
in  the  action,  claimed  under  a  deed  dated  May 
1,  1863,  which  purported  to  be  the  deed  of 
"Mariana  Hutchinson,  by  her  agent  and  attor- 
ney in  fact,  William  B.  Jones."  It  did  not, 
however,  recite  any  power  of  attorney.  In 
the  year  1888  appellee  M.  0.  McLaren  redeem- 
ed the  land  from  tax  sale,  and  has  exercised 
acts  of  ownership  over  it  ever  since.  It  seems, 
also,  that  she  began  to  make  Inquiries  about 
the  land  as  far  back  as  1678,  and  that  the 
deed  under  which  she  claims  has  been  of  rec- 
ord since  January  1,  1877,  when  it  was  re- 
corded In  Clay  county,  and  thence  transcribed 
into  the  deed  records  of  Archer  county.  Re- 
corded at  the  same  time,  and  immediately  pre- 
ceding It  on  the  original  and  transcribed  rec- 
ords, was  the  following  power  of  attorney: 
"The  State  of  Mississippi,  Hinds  County. 
Know  all  men  by  these  presents,  that  I,  Ma- 
riana Hutchinson,  of  the  county  and  state 
aforesaid,  do  hereby  constitute  and  appoint 
William  B.  Jones,  of  the  county  of  Gonzales, 
state  of  Texas,  to  be  my  lawful  and  true  agent 
and  attorney,  with  power  of  substitution,  for 
me  and  in  my  name,  and  for  my  sole  use  and 
benefit,  to  apply  to  the  proper  officer  or  offi- 
cers of  the  state  of  Texas,  at  Austin,  and  to 
receive  for  me  and  in  my  name  all  money  that 
may  have  been  due  my  deceased  husband,  A. 
Hutchinson,  under  special  law  of  the  legisla- 
ture of  the  state  of  Texas  granting  certain  pay 
to  prisoners  captured  by  the  Mexicans  at  San 
Antonio  in  the  fall  of  1842,  and  to  receive  and 
receipt  for  the  same  in  my  name.  And  my 
said  agent  and  attorney  Is  hereby  empowered 
to  receive  from  the  proper  officers  of  the  gov- 
ernment of  the  state  of  Texas  all  certificates 


for  land  which  have  been  or  may  hereafter 
issue,  either  to  my  said  husband,  A.  Hutchin- 
son, dec'd,  or  to  me  as  the  widow  and  sole 
heir  of  my  said  husband.  And  my  said  at- 
torney is  hereby  empowered  to  locate  any  such 
certificate  in  my  name,  or  sell  and  assign  the 
same,  as  he,  my  said  attorney,  may  think  prop- 
er; and  for  the  purposes  aforesaid  I  do  hereby 
grant  to  my  said  attorney  full  power  to  exe- 
cute and  deliver  all  needful  Instruments  and 
papers  whatsoever,  whether  under  seal  or 
otherwise,  and  generally  to  do  and  perform 
all  such  acts  as  he,  my  said  attorney,  shall 
deem  necessary  or  expedient  for  the  complete 
and  effectual  execution  of  the  authority  here- 
inbefore granted,  as  fully  as  I  might  and  could 
do  if  personally  present  Hereby  ratifying 
and  confirming  all  the  acts  of  my  said  attor- 
ney or  his  substitute  done  by  virtue  or  in  pur- 
suance of  these  presents.  In  witness  where- 
of I  hereto  set  my  hand,  and  scrawl  for 
seal,  this  80th  day  of  March,  1854.  Mariana 
Hutchinson.  [Seal.]"  The  record  is  silent  as 
to  who  caused  these  instruments  to  be  record- 
ed. Upon  this  evidence  the  court  Instructed 
the  Jury  to  return  a  verdict  against  appellant, 
and  to  that  he  assigns  error. 

We  are  of  opinion  that  the  power  of  attor- 
ney did  not  authorize  both  a  location  of  the 
certificate,  and  a  sale  of  the  land  after  its  lo- 
cation, but  that  it  only  authorized  Jones  to 
either  locate  the  certificate  or  sell  it  He  chose 
to  locate  it  and  so  exhausted  his  power.  This 
is  the  plain  meaning  of  the  words,  "And  my 
said  attorney  is  hereby  empowered  to  locate 
any  such  certificate  In  my  name,  or  sell  and  as- 
sign the  same,  as  he,  my  said  attorney,  may 
think  proper."  He  was  thus  authorized  to 
convert  the  certificate  either  Into  land  or  mon- 
ey, but  not  both.  Hennessee  v.  Johnson  (Tex. 
Civ.  App.)  86  S.  W.  775. 

But  conceding  this  construction  of  the  pow- 
er of  attorney,  the  appellees  yet  and  mainly. 
Insist  in  support  of  the  judgment  that  as  the 
deed  did  not  on  its  face  purport  to  be  made 
under  this  power  of  attorney,  and  was  more 
than  30  years  old,  with  a  long-continued  as- 
sertion of  title  by  M.  C.  McLaren  under  It 
authority  to  execute  It  should  be  presumed. 
This  would  doubtless  be  correct  In  the  absence 
of  evidence  tending  to  rebut  such  a  presump- 
tion. But  when  a  power  of  attorney  was  in- 
troduced In  evidence,  to  which  the  execution 
of  the  deed  might  have  been  referred,— the  two 
Instruments  being  recorded  together  more 
than  20  years  ago,— it  became  a  question  for 
the  jury,  and  not  the  judge,  to  say  wheth- 
er or  not,  under  the  circumstances,  that  pre- 
sumption was  rebutted;  It  being  one  of  fact. 
On  this  point  see  the  last  part  of  the  opinion 
of  Chief  Justice  Stayton  in  Stooksberry  v. 
Swan,  22  S.  W.  063,  85  Tex.  563.  Where 
there  is  no  evidence  tending  to  sustain  a  cause 
of  action  or  ground  of  defense,  or  where  all 
the  evidence  tends,  without  conflict,  to  sustain 
the  one  or  the  other,  the  court  may  direct  a 
verdict  upon  such  issue;  but  where  the  evi- 
dence tends  to  contrary  conclusions,  though 
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without  any  conflict  among  the  witnesses,  It 
is  for  the  Jury,  and  not  the  court,  to  deter- 
mine In  the  first  instance  which  conclusion 
shall  prevail.  This  rule  seems  now  too  well 
established  in  this  state  to  require  the  cita- 
tion of  authority.  The  learned  Judge  who 
presided  at  the  trial  doubtless  understood  the 
general  rule,  but  fell  into  error,  we  think,  in 
applying  it  to  this  case.  If,  as  might  have 
been  inferred,  M.  C.  McLaren  caused  the  pow- 
er of  attorney  exhibited  in  evidence  to  be  re- 
corded 20  years  ago,  in  connection  with  her 
deed,  as  a  muniment  of  her  title,  that  circum- 
stance, in  the  absence  of  any  other  known 
power  to  execute  the  deed,  tended  to  rebut  the 
presumption  that  any  other  existed.  The  cir- 
cumstance Itself  tended  to  prove,  what  was  in 
the  nature  of  an  admission  by  her,  that  the 
authority  of  Jones  to  make  the  deed  was  the 
power  of  attorney  recorded  in  connection  with 
it  as  a  link  in  her  chain  of  title.  Although 
she  testified  on  the  trial,  the  circumstance  of 
the  registration  together  of  the  power  of  attor- 
•  ney  and  deed  was  neither  denied  nor  explain- 
ed, which  was  Itself  evidence  against  her. 

We  find  no  merit  in  the  cross  assignment 
of  error.  On  account  of  the  error  In  giving 
a  peremptory  instruction  against  appellant,  the 
judgment  is  reversed,  and  the  cause  remanded. 


LANG  v.  CROTHBRS.  1 

(Court  of  Civil  Appeals  of  Texas.    April  8, 
1899.) 

Landlord  and  Tenant — Estoppel  of  Tenant — 
Puechasb  or  Landlord's  Title. 
After  the  title  of  a  purchaser  of  public  land 
has  been  forfeited  for  the  nonpayment  of  inter- 
est due  the  state,  a  tenant  ot  the  purchaser  may 
acquire  the  title,  and  hold  the  land,  as  against 
the  landlord. 

Appeal  from  district  court,  Wilbarger  coun- 
ty; G.  A.  Brown,  Judge. 

Action  by  J.  S.  Lang  against  John  Cro there 
to  recover  premises  leased  of  plaintiff  by  de- 
fendant. There  was  judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

D.  R.  Brltt  and  P.  P.  McGhee,  for  appel- 
"lant  J.  A  Lucky  and  W.  D.  Berry,  for  ap- 
pellee. 

HUNTER,  J.  This  suit  was  brought  by  ap- 
pellant Lang,  against  the  appellee,  Crothers, 
on  the  1st  day  of  September,  1897,  to  recover 
the  north  half  of  section  22,  block  2,  Houston 
&  Texas  Central  Railroad  Company  survey, 
in  Wilbarger  county,  set  apart  to  the  public 
school  fund,  and  containing  320  acres.  The 
plea  was,  "Not  guilty."  The  cause  was  tried 
by  the  court  without  a  Jury,  and  Judgment 
rendered  for  defendant,  Crothers.  The  judge 
filed  conclusions  of  fact  and  law,  both  of 
which  are  excepted  to,  and  a  statement  of 
facts  Is  brought  up  in  the  record,  and  we  are 
asked  to  revise  one  of  the  conclusions  of  fact 
so  filed,  as  well  as  the  court's  conclusions  of 
law. 

i  Writ  of  error  denied  by  supreme  court. 


We  have  examined  the  evidence,  as  contain- 
ed in  the  record,  relating  to  the  rental  con- 
tract under  which  Crothers  held  the  land  as 
tenant  of  Lang,  and  we  find  that  the  court's 
eighth  conclusion  of  fact  is  correct,  and  that 
the  evidence  would  hardly  have  warranted 
any  other  finding  more  favorable  to  appellant. 
This  disposes  of  the  fourth  assignment  of  er- 
ror. 

The  record  discloses  that  said  section  22 
was  on  the  4th  day  of  September,  1883,  pub- 
lic free  school  land,  and  on  that  day,  under 
the  act  of  1883,  It  was  sold  by  the  commis- 
sioner to  Coulson,  who  was  an  actual  settler 
thereon,  and  he  and  vendees  of  his  fully  com- 
plied with  the  law  requiring  residence  there- 
on and  payments  to  the  state  until  June  6, 
1889,  when  appellee, -Crothers,  and  one  David- 
son bought  the  section,  and  divided  It;  Croth- 
ers taking  the  north  half,  and  Davidson  the 
south.  They  continued  In  possession  and  oc- 
cupancy of  their  respective  portions,  and 
made  all  payments  to  the  state  required  by 
law,  until  June  18,  1895,  when  each,  by  sepa- 
rate deed,  with  special  warranty,  conveyed 
the  same  to  the  appellant,  Lang.  Davidson, 
it  seems,  moved  off,  and  gave  full  possession 
to  Lang;  but  Crothers  remained  on  the  north 
half,  as  tenant  of  Lang,  under  a  proposition 
made  by  Lang  to  the  effect  that  he  might 
keep  and  hold  the  land  for  a  year  by  either 
paying  the  taxes  thereon,  and  Interest  due  on 
the  purchase  from  the  state,  or  one-third  of 
the  crops  raised  thereon;  but,  while  Crothers 
failed  to  accept  either  proposition,  he  yet  re- 
mained on  the  land  and  made  a  crop,  but  nei- 
ther paid  the  interest  due  to  the  state,  nor 
any  part  of  the  crop,  and  In  1896  (the  record 
nowhere  gives  the  date),  while  appellee  was 
still  on  the  land,  the  commissioner  of  the  gen- 
eral land  office  declared  the  sale  to  Coulson 
forfeited  for  nonpayment  of  the  interest  due 
thereon  January  1,  1895,  and  afterwards,  dur- 
ing the  same  year  (but  the  record  does  not 
disclose  the  month),  and  without  having  sur- 
rendered possession  thereof  to  the  appellant, 
Crothers,  learning  of  the  forfeiture,  applied 
to  the  commissioner  to  purchase  the  entire 
section,  and  the  same  was  awarded  and  sold 
to  him  under  said  application;  and  he  has 
since  complied  with  the  law  in  all  respects, 
and  his  claim  thereto  is  in  good  standing  In 
the  land  office.  In  the  year  1898  (the  record 
does  not  disclose  In  what  month)  'appellant, 
Lang,  tendered  to  the  state  treasurer  $225, — 
all  the  interest  due  on  the  Coulson  purchase  up 
to  January  1,  1898,— and  by  written  applica- 
tion demanded  of  the  commissioner  reinstate- 
ment thereof;  but  the  money  tendered,  al- 
though sufficient  In  amount,  and  the  applica- 
tion for  reinstatement,  were  refused,  because 
of  the  forfeiture  aforesaid,  and  the  award 
and  sale  to  Crothers. 

The  general  rule  is  that  the  tenant  cannot 
dispute  the  title  of  the  landlord  under  which 
he  entered,  or  set  up  an  adverse  title  thereto, 
without  a  surrender  or  eviction,  or  something 
equivalent  thereto.   Tyler  v.  Davis,  61  Tex. 
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G74;  2  TayL  Landl.  ft  Ten.  (8th  Ed.)  H  705, 
706.  But  it  seems  to  be  as  well  settled  that 
be  can  do  either,  without  surrender  of  pos- 
session, where  the  landlord's  title  has  been  le- 
gally extinguished  or  determined,  so  that  It  no 
longer  exists,  and  he  has  become  the  purchas- 
er of  the  paramount  title.  Ryder  v.  ManselL, 
G6  Me.  170;  Hardin  v.  Forsythe,  99  I1L  320; 
Lancashire  r.  Mason,  75  N.  C.  458;  Presst- 
man  v.  SiUjacks,  52  Md.  656;  St  John  v.  Quit- 
zow,  72  111.  335;  Higgins  v.  Turner,  61  Mo. 
250;  2  Tayl.  Landl.  ft  Ten.  (8th  Ed.)  §1  629, 
708.  Here  Lang's  title  had  been  canceled  and 
forfeited  by  the  commissioner  for  nonpayment 
of  the  annual  interest  installments  due  on  the 
purchase,  which  cancellation  or  rescission  our 
supreme  court  has  held  may  lawfully  be  made 
by  the  commissioner,  though  purchased  under 
the  act  of  1883.  Fristoe  v.  Blum  (Tex.  Sup.) 
45  S.  W.  996.  This  forfeiture  or  rescission 
took  place  in  the  year  1896,  and,  when  made 
by  the  commissioner,  terminated  and  extin- 
guished Lang's  title  completely;  and  the  land 
being  legally  placed  upon  the  market,  and 
Crothers  being  an  actual  settler  thereon,  he 
had  the  right  to  apply  for  the  purchase  there- 
of, the  same  as  if  he  had  never  been  a  tenant 
of  Lang,  unless  Lang  had  applied  for  rein- 
statement of  the  Coulson  sale  within  the  time 
required  by  law,  which  would  have  been 
within  90  days  from  the  date  it  was  again 
placed  upon  the  market  He  did  not  by  set- 
ting up  his  title  in  defense  of  Lang's  suit  or 
by  showing  that  Lang's  purchase  had  been  for- 
feited, dispute  the  title  of  Lang  under  which 
he  entered.  The  logic  of  his  plea  and  de- 
fense was:  "True,  Lang  had  title  when  I  rent- 
ed from  him,  but  that  title  then  held  by  Lang 
had,  by  the  neglect  and  default  of  Lang,  re- 
verted to  the  state,  and  I  bought  the  state's 
title,— the  paramount  title;  Lang's  title  hav- 
ing been  extinguished,  so  that  when  this  suit 
was  brought  It  no  longer  existed."  We  find 
no  error  In  the  Judgment  and  it  is  affirmed. 


TEXAS  &  P.  RX.  CO.  v.  TRUESDELL  et  al.i 
(Court  of  Civil  Appeals  of  Texas.    April  15, 
1899.) 

Carriers — Damages — Process. 

1.  When,  upon  motion  to  quash  the  citation, 
plaintiff  amends  by  leave  of  court,  there  is  no 
error  in  overruling  the  motion  unless  defendant 
was  surprised  or  otherwise  injured  by  the  allow- 
ance of  the  amendment. 

2.  A  citation  reciting:  "The  nature  of  plain- 
tiff's demand  is  as  follows,  to  wit:  That  •  »  • 
they  shipped  from  O.  to  F.,  and  from  there, 
over  its  connecting  carrier's  line  of  railway,  to 
K.,  at  which  place  said  cattle  were  to  be 
promptly  sold  upon  the  market  thereof;  that 
said  cattle  were  delayed  on  defendant's  road 
at  F.  for  a  period  of  6  hours;  that  said  cattle 
had  been  upon  the  cars  for  about  20  hours 
when  they  reached  F.;  *  *  •  that  in  conse- 

Suence  of  said  cattle  being  negligently  left  upon 
le  cars  at  F.  they  hooked,  horned,  scarred, 
bruised,  and  disfigured  each  other;  that  by  rea- 
son of  the  premises  defendant  became  bound 
and  promised  to  pay  to  plaintiffs  their  said 
damages,"  etc.,— is  sufficient  to  indicate  a  claim 
of  damages  for  injuries  to  cattle. 

i  Writ  of  error  denied  by  supreme  court 


3.  In  an  action  for  injuries  to  cattle  from  an 
unreasonable  delay  in  shipment,  an  instruction 
that  the  measure  of  damages  would  be  the  dif- 
ference in  the  market  value  of  the  cattle  at  the 
place  of  delivery  at  the  time  they  arrived  there, 
in  the  condition  they  were  in,  and  their  market 
value  in  the  condition  tbey  would  have  been  in 
had  not  the  delny  occurred,  and  interest  added 
at  the  rate  of  6  per  cent,  per  annum  from  the 
date  they  arrived  at  the  point  of  delivery,  is  not 
erroneous. 

4.  Evidence  that  a  train  load  of  cattle,  after 
having  been  20  hours  on  the  road,  were  delayed 
5  hours  on  side  tracks,  without  rest,  food,  or 
water,  when  a  delay  of  only  30  minutes  or  an 
hour  was  necessary  to  transfer  to  a  connecting 
carrier's  line;  that  while  thus  delayed  they 
hooked,  horned,  and  bruised  each  other,  and 
shrunk  in  weight  and  were  in  bad  condition  up- 
on reaching  their  destination,  5  hours  later, — 
is  sufficient  to  sustain  a  verdict  of  $2,000  dam- 
ages. 

Appeal  from  district  court,  Midland  county; 
W.  R.  Smith,  Judge. 

Action  for  damages  to  stock  by  Truesdell  ft 
Gardner  against  the  Texas  ft  Pacific  Railway 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

Bidwell  ft  Stennls,  for  appellant  Hawkins 
ft  Camp,  for  appellees. 

HUNTER,  J.  This  suit  was  brought  by 
appellees  in  the  district  court  of  Midland  coun- 
ty against  appellant  on  the  15th  day  of  Au- 
gust 1898,  to  recover  damages  to  1,102  head 
of  stock  cattle  shipped  from  Odessa,  In  Ector 
county,  Tex.,  a  station  on  appellant's  line  of 
railroad,  to  Ft  Worth,  Tex.,  on  September  6, 
1897,  under  the  usual  printed  contract  for 
shipment  of  live  stock  upon  its  road,  there  to 
be  delivered  to  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company,  to  be  thence  transported  to 
Kansas  City,  Mo.,  for  sale  on  the  market  of 
that  city.  The  only'  negligence  alleged  was  a 
delay  of  five  hours  after  arrival  at  Ft  Worth, 
before  delivery  thereof  to  the  connecting  car- 
rier aforesaid,  to  be  carried  to  the  Union  Stock 
Yards  at  Ft.  Worth,  to  be  unloaded  for  rest, 
food,  and  water,  during  which  delay,  It  is  al- 
leged, the  cattle  hooked,  horned,  scarred,  and 
bruised,  and  disfigured  each  other,  and  shrank 
In  weight  so  that  upon  arrival  at  Kansas  City 
on  the  8th  of  September,  1897,  they  were  de- 
preciated in  value,  and  plaintiffs  were  dam- 
aged $1,998.36.  The  appellant  filed  a  general 
denial,  and  also  a  special  answer,  which  It  Is 
not  necessary  to  here  notice.  The  case  was 
tried  by  a  Jury,  and  verdict  and  Judgment 
went  against  appellant  for  $940,  and  hence 
this  appeal. 

The  first  error  assigned  complains  of  the 
refusal  of  the  district  court  to  quash  the  cita- 
tion because  the  copy  delivered  to  appellant 
did  not  state  Its  name  correctly.  The  orig- 
inal citation  ran  against  the  "Texas  ft  Pacific 
Railway  Company,"  while  the  copy  delivered 
by  the  sheriff  to  the  local  agent  at  Midland 
ran  against  the  "Texas  ft  Pacific  Railway," 
leaving  off  the  word  "Company."  Upon  the 
hearing  of  the  motion  to  quash,  appellees' 
counsel  prayed  the  court  for  leave  to  amend 
the  copy  by  Inserting  the  true  name,  which 
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the  court  granted,  and  the  amendment  was 
made,  and  thereupon  the  court  overruled  the 
motion  to  quash.  If  the  copy  served  was  le- 
gally defective,  and  the  motion  bad  been  to 
quash  the  service,  as  It  should  have  been,  the 
amendment  made  the  service  good,  and  It  be- 
came In  legal  effect  the  same  as  a  true  copy 
served  from  the  date  of  the  amendment;  and, 
unless  the  appellant  was  surprised  or  other- 
wise Injured  by  the  allowance  of  the  amend- 
ment,—which  was  not  claimed,— we  are  unable 
to  see  any  reversible  error  in  the  overruling 
of  the  motion  to  quash.  Miszner  v.  Slter,  23 
Tex.  621;  Cartwrlght  v.  Chabert,  8  Tex.  261; 
Holsteln  v.  Gardner,  16  Tex.  116. 

It  is  also  complained  in  the  same  motion 
that  the  citation  did  not  sufficiently  apprise 
the  appellant  of  the  nature  of  the  claim  sued 
on.  The  citation  states  it  thus:  "The  nature 
of  plaintiffs'  demand  is  as  follows,  to  wit: 
That  heretofore,  to  wit,  on  or  about  Sept.  5, 
1897,  they  shipped  from  Odessa,  Texas,  to  Ft 
Worth,  Texas,  and  from  there  over  its  con- 
necting carrier's  line  of  railway  to  Kansas 
City,  Missouri,  at  which  place  said  cattle  were 
to  be  promptly  sold  upon  the  market  thereof. 
That  said  cattle  were  delayed  on  defendant's 
road  at  Ft  Worth  for  a  period  of  5  hours. 
That  said  cattle  had  been  upon  the  cars  for 
about  20  hours  when  they  reached  Ft.  Worth, 
Texas,  without  food  or  water,  or  opportunity 
to  rest  That,  In  consequence  of  said  cattle 
being  negligently  left  upon  the  cars  at  Ft 
Worth  as  hereinbefore  stated,  they  hooked, 
horned,  scarred,  bruised,  and  disfigured  each 
other.  That  by  reason  of  the  premises  de- 
fendant became  bound  and  promised  to  pay  to 
plaintiffs  their  said  damages,  amounting  to 
the  sum  of  $1,996.36,  but  though  often  re- 
quested, they  have  failed  and  refused  so  to  do, 
to  their  great  damage  $1,998.35.  Wherefore 
plaintiffs  pray  that  the  defendant  be  cited  to 
answer  herein,  and  that  upon  final  hearing 
that  they  have  Judgment  for  their  said  dam- 
ages and  costs  of  suit  and  for  both  general 
and  special  relief."  While  this  is  not  as  terse 
a- statement  as  could  have  been  made,  yet  we 
think  that  It  was  sufficient  to  Indicate  to  the 
appellant's  agents,  officers,  and  attorneys  "the 
nature  of  the  plaintiff's  demand,"  within  the 
meaning  of  the  statute,— that  is,  damages  for 
injuries  to  cattle  shipped  from  Odessa,  etc.,— 
and  the  specific  allegations  could  be  obtained 
from  the  petition. 

Appellant  also  complains  of  the  overruling 
of  Its  special  exception  to  the  petition  pointing 
out  that  the  suit  was  in  the  firm  name,  and 
not  in  the  name  of  the  persons  composing  the 
firm.  That  part  of  the  petition  Is  as  follows: 
"Your  petitioners,  Truesdell  &  Gardner,  com- 
plaining of  the  Texas  &  Pacific  Railway  Com- 
pany, would  with  respect  show  to  the  court 
that  the  plaintiffs  are  a  firm  composed  of  W. 
B.  Truesdell  and  J.  B.  Gardner,  and  reside," 
etc.  All  through  the  petition  afterwards  they 
are  referred  to  as  "plaintiffs,"  using  the  plural 
number,  and  we  think  that  while  It  is  not 
technically  correct  to  begin  the  petition  In 
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the  firm  name,  yet  it  sufficiently  appears  that 
the  suit  was  by  W.  E.  Truesdell  and  J.  B. 
Gardner,  who  were  partners  doing  business  In 
the  firm  name  of  Truesdell  &  Gardner. 

The  assignments  complaining  of  the  court's 
charge  are  all  overruled,  as  we  find  the  in- 
structions given  to  the  Jury  eminently  fair 
and  correct.  The  court  Instructed  the  Jury,  in 
substance,  that  the  measure  of  damages  would 
be  the  difference  in  the  market  value  of  the 
cattle  at  Kansas  City  at  the  time  they  ar- 
rived there,  in  the  condition  they  were  in, 
and  their  market  value  In  the  condition  they 
would  have  been  in  had  not  the  delay  at  Ft 
Worth  occurred,  "and  to  this  difference  add 
Interest  at  the  rate  of  6  per  cent,  per  annum 
from  the  date  they  arrived  at  Kansas  City"; 
and  to  this  latter  clause  of  the  charge,  allow- 
ing Interest  on  the  difference,  the  appellant 
assigns  error.  We  think  the  charge  was  cor- 
rect. Appellees  were  entitled  to  this  differ- 
ence in  value  as  occasioned  by  appellant's  neg- 
ligence on  the  day  the  cattle  arrived  there. 
In  the  case  of  Watkins  v.  Junker  (Tex.  Sup.) 
40  S.  W.  12,  our  Justice  Brown  discusses  the 
question,  and  cites  numerous  authorities,  and 
he  comes  to  the  conclusion  that  "the  courts 
have  come  to  the  proposition  that  in  all  cases 
where  the  measure  of  recovery  Is  fixed  by  the 
conditions  existing  at  the  time  the  Injury  is 
Inflicted  the  person  entitled  to  recover  has 
also  the  right  to  have  compensation  for  the 
detention  of  the  money  to  which  he  Is  entitled 
by  reason  of  the  wrong  done  to  him.  It  being 
a  legal  right  to  receive  compensation  for  the 
Injury  Inflicted  by  detaining  that  to  which  the 
party  is  entitled,  it  is  the  duty  of  the  court  to 
instruct  the  Jury  under  what  state  of  facts 
they  should  allow  such  compensation.  *  •  * 
It  was  not  error  for  the  court  to  charge  the 
Jury  to  find  interest  for  Junker  for  any  sum 
found  to  be  due  him."  See,  also,  Internation- 
al &  G.  N.  R.  Co.  v.  Dimmltt  Co.  Pasture  Co. 
(Tex.  Civ.  App.)  23  S.  W.  756;  Railway  Co.  v. 
Jackson,  62  Tex.  212;  Railway  Co.  v.  Great- 
house,  82  Tex.  Ill,  17  S.  W.  834. 

The  verdict  Is  not  excessive.  The  testi- 
mony was  sufficient  to  warrant  It.  The  evi- 
dence is  conflicting  as  to  the  time  of  delay  on 
the  side  tracks  at  Ft  Worth,  but  It  is  amply 
sufficient  to  sustain  the  verdict  in  that  the 
evidence  tends  to  prove  that  the  cattle  stood 
in  the  cars  on  the  side  tracks  of  appellant  at 
Ft  Worth  for  5  hours,  when  It  was  only  nec- 
essary to  so  keep  them  from  30  minutes  to  an 
hour;  that  cattle  become  restless,  and  hook 
and  horn  each  other,  and  lie  down,  when  the 
cars  are  standing  still,  much  worse  than  when 
running;  that  they  were  in  good  condition 
when  they  arrived  at  Ft  Worth,  but  were  In 
bad  condition  when  they  were  unloaded  at 
the  Union  Stock  Yards  at  the  same  place, 
about  5  hours  later.  There  is  no  evidence  of 
any  delay  or  Injury  to  the  cattle  at  any  other 
point  on  the  route.  The  Jury  found,  under  a 
fair  and  proper  charge,  that  the  delay  at  Ft 
Worth  in  delivering  them  to  the  connecting 
line  for  carriage  to  the  stock  yards  was  un- 
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reasonable,  and  the  evidence  amply  supports 
that  finding,  as  well  as  Injury  caused  thereby; 
and  In  such  cases  we  have  no  right  to  set 
aside  their  verdicts,  but  It  is  the  duty  of  the 
courts  under  such  circumstances  to  sustain 
them.  We  find  no  error  In  the  Judgment,  and 
it  Is  affirmed. 


DEFEB  v.  DEFER. 
(Court  of  Civil  Appeals  of  Texas.    May  8, 
1899.) 

Divorce — Judgmbnt — Bufpoht  of  Child. 

Where  the  court  had  denied  a  husband  a 
divorce,  and  granted  the  custody  of  a  child  to 
the  wife,  an  order  cannot  be  entered  against  the 
husband  for  a  monthly  payment  for  the  child's 
support 

Appeal  from  district  court,  Shelby  county; 
Tom  C.  Davis,  Judge. 

Action  for  divorce  by  Charley  Def ee  against 
Lula  Defee.  Judgment  for  defendant,  with 
an  order  that  plaintiff  pay  five  dollars  per 
month  for  the  support  of  their  child,  and 
plaintiff  appeals.   Reformed  and  affirmed. 

R.  R.  Wheeler  and  Jas.  T,  Polley,  for  ap- 
peUant 

JAMES,  C.  J.  Proceeding  by  appellant 
against  appellee  for  divorce  and  for  custody 
of  their  two  children.  More  than  three  years 
before  the  Institution  of  the  suit  the  wife 
went  to  her  father's  home,  taking  with  her 
the  two  children.  Very  shortly  afterwards, 
by  arrangement  between  them,  the  father 
took  the  girl,  and  the  mother  kept  the  boy. 
Shortly  before  the  suit  was  instituted,  the 
mother,  when  the  girl  was  at  school,  went 
for  her,  and  took  her  to  her  father's.  Ry  In- 
terlocutory order  the  court  restored  the  girl 
to  the  father  pending  the  proceeding.  The 
district  court  refused  the.  divorce,  awarded 
plaintiff  the  girl,  and  defendant  the  boy,  ana 
decreed  that  plaintiff  should  pay  defendant 
monthly  the  sum  of  five  dollars  for  the  main- 
tenance of  the  boy  during  its  minority,  or 
until  the  parties  should  resume  their  marital 
relations.  We  have  carefully  read  the  state- 
ment of  facts  In  this  case,  and  the  conclu- 
sions of  the  judge,  and  we  are  unable  to  say 
there  was  any  error  In  the  refusal  of  the  di- 
vorce. There  was  ample  testimony  given, 
which,  taken  to  be  true,  would  defeat  the  ac- 
tion. 

It  is  assigned  as  error  that  the  court  had 
no  power,  having  refused  the  divorce,  to  ad- 
judge that  plaintiff  pay  defendant  a  certain 
sum  each  month,  during  the  minority  of  the 
boy,  for  his  maintenance.  The  parties,  after 
this  decree,  were  still  man  and  wife.  The 
legal  obligation  and  liability  of  the  father  for 
the  necessary  support  and  maintenance  of 
his  minor  child  remained,  and  the  nature  and 
extent  of  the  obligation  was  to  furnish  or 
pay  for  such  necessaries  as,  from  his  sta- 
tion in  life,  it  was  his  duty  to  furnish  the 
child.   Walling  v.  Hannig,  73  Tex.  582,  11  S. 


W.  547.  While  we  think  the  court  had,  in 
this  proceeding,  and  upon  the  pleadings,  the 
power  to  render  the  judgment  affecting  the 
custody  of  the  children,  and  that  judgment 
was  properly  rendered,  in  view  of  the  evi- 
dence and  the  welfare  of  the  children  (Nela. 
Div.  &  Sep.  {  979),  we  are  of  opinion  that  it 
should  not  have  adjudged  and  fixed  liability 
against  plaintiff  for  the  support  of  the  child, 
nor  have  made  any  adjudication  on  that  sub- 
ject. The  judgment  will  be  reformed  accord- 
ingly, and  affirmed. 


TARKINGTON  et  al.  v.  RRTJNETT  et  al. 
(Court  of  Civil  Appeals  of  Texas.    April  28, 
1899.) 

iHTOiiCiTiiro  Liquors  —  Civil  Damage  Laws  — 
Right  ot  Actios — Noticb — Instructions. 

1.  Since  the  very  fact  that  liquor  was  sold  to 
a  husband  makes  the  wife  an  aggrieved  party, 
under  the  civil  damage  law,  it  is  error  to  raise 
an  issue  by  an  instruction  as  to  her  being  an 
aggrieved  party,  where  no  grounds  of  estoppel 
were  shown. 

2.  In  an  action  by  a  wife  under  the  civil  dam- 
age law,  it  is  error  to  admit  evidence  that  she 
had  brought  suits  against  other  saloon  keepers, 
since  she  had  a  right  to  sue  all  who  had  sold 
liquor  to  her  husband. 

8.  Where  there  is  no  evidence  that  plaintiff 
had  ever  withdrawn  notice  to  defendant  not  to 
sell  liquor  to  her  husband,  it  Is  error  to  charge 
the  jury  on  that  issue. 

4.  That  a  wife  either  failed  to  give  or  with- 
drew notice  to  one  saloon  keeper  against  selling 
liquor  to  her  husband  does  not  affect  her  right 
of  action  against  other  saloon  keepers  to  whom 
such  notice  had  been  given. 

5.  Since,  under  the  civil  damage  law,  a  wife 
has  a  right  of  action  against  a  saloon  keeper  for 
selling  liquor  to  her  husband,  if  he  is  an  habitual 
drunkard,  regardless  of  whether  notice  not  to  sell 
to  him. has  been  served,  the  implied  withdrawal 
of  such  notice  will  not  defeat  her  right  of  action, 
in  the  absence  of  fraud. 

Appeal  from  Grayson  county  court;  J.  H. 
Wood,  Judge. 

Action  by  Mrs.  M.  L.  Tarkington  and  hus- 
band against  Frank  Rrunett  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Reversed. 

J.  H.  Randell  and  Wilkins,  Vinson  &  Rat- 
sell,  for  appellants.  Moseley  &  Smith,  for 
appellees. 

FLY,  J.  Mrs.  M.  L.  Tarkington  (joined, 
pro  forma,  by  her  husband,  Hugh  Tarking- 
ton) instituted  this  suit- against  Rrunett  and 
his  bondsmen  to  recover  the  penalty  of  $500, 
fixed  by  law,  for  two  sales  of  liquor  to  said 
husband  in  violation  of  the  conditions  of  the 
terms  of  a  liquor  dealer's  bond;  and  the 
cause,  being  tried  by  Jury,  resulted  In  a  ver- 
dict and  Judgment  for  appellees. 

Appellees,  in  their  answer,  set  up  fraud 
upon  the  part  of  the  wife,  and  claimed  that 
she  was  estopped  from  claiming  the  penalty 
by  conniving  at  the  sale.  In  the  petition  It 
was  alleged  (and  there  was  proof  to  sustain 
the  allegation)  that  the  husband  of  appellant 
was  an  habitual  drunkard,  and  that  notice 
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In  writing  bad  been  given,  through  a  peace 
officer,  by  appellant  to  appellee,  not  to  sell 
to  her  husband  Intoxicating  liquors;  and 
proof  of  either  or  both  of  these  allegations, 
in  connection  with  proof  of  the  sale,  was 
sufficient,  under  the  circumstances  of  this 
case,  to  have  entitled  appellant  to  a  verdict. 
If  the  husband  was  an  habitual  drunkard, 
then  the  sale  to  him  was  unlawful,  and  the 
right  of  recovery  accrued  to  the  wife,  re- 
gardless of  notice;  but  if  he  was  not  an 
habitual  drunkard,  and  the  notice  was  given 
as  required  by  law,  then  the  sale  became  un- 
lawful, and  the  right  of  action  accrued  to 
the  wife.  Campbell  v.  Jones,  2  Tex.  Civ. 
App.  263,  21  S.  W.  723. 

The  very  fact  that  the  liquor  was  sold  to 
the  husband  made  the  wife  an  aggrieved 
party,  under  the  statute;  and  it  was  error 
for  the  court  to  raise  an  issue  by  the  charge 
as  to  her  being  an  aggrieved  party,  there 
being  nothing  shown  that  would  estop  her 
from  claiming  the  penalty. 

There  was  nothing  in  the  testimony  to 
raise  the  question  of  fraud  or  connivance  on 
the  part  of  the  wife  to  whisky  being  sold 
to  her  husband,  and  it  was  error  to  permit 
testimony  to  the  effect  that  she  had  brought 
suits  against  other  saloon  men  for  selling 
whisky  to  her  husband.  She  had  the  right 
to  sue  any  and  all  liquor  dealers  who  had 
breached  their  bonds  in  connection  with  ber 
husband,  and  the  fact  that  she  did  so,  stand- 
ing alone,  did  not  tend  to  show  fraud  or 
connivance  on  her  part  She  used  the  weap- 
on of  defense  placed  in  her  hands  by  the  law 
when  she  made  known  to  saloon  men  that  her 
husband  was  an  habitual  drunkard,  and  no- 
tified them  that  they  must  not  sell  liquor  to 
him;  and,  jf  appellee  sold  liquor  to  the  hus- 
band in  defiance  of  the  law,  he  must  be  held 
to  suffer  the  consequences. 

There  was  no  testimony  tending  to  show 
that  appellant  had  ever  withdrawn  or  re- 
voked the  notice  given  to  appellee  not  to 
sell  her  husband  intoxicating  liquor,  and  it 
was  error  to  charge  the  jury  on  an  issue  not 
made  by  the  evidence.  The  fact  that,  some 
18  months  before  the  liquor  was  sold,  ap- 
pellant had  withdrawn  the  notice  as  to  one 
Sweeney,  another  retail  liquor  dealer,  could 
have  no  possible  connection  with  the  sale  of 
liquor  by  appellee.  There  is  no  pretense  that 
the  notice  was  withdrawn  as  to  him.  There 
is  no  intimation  In  the  law  that  the  notice  will 
not  be  effective  unless  it  is  given  to  every 
liquor  dealer  in  the  town  or  city  in  which 
the  aggrieved  wife  may  live.  The  language 
of  the  bond  applies  to  the  party  giving  It, 
and  he  cannot  justify  his  acts  in  an  infraction 
of  the  bond  by  pleading  or  proving  that  some 
other  saloon  man  had  not  been  given  notice 
by  the  wife,  mother,  daughter,  or  sister.  If 
withdrawal  of  the  notice  from  Sweeney,  for 
the  purpose  of  getting  a  position  In  his  saloon 
for  her  husband,  could  be  distorted  Into  a 
withdrawal  of  notice  from  all  other  liquor 
dealers,  still  the  fact  that  the  husband  was 


an  habitual  drunkard  would  render  appel- 
lees liable  on  the  bond,  In  the  absence  of  such 
fraud  on  the  part  of  the  wife  as  would  estop 
her  from  a  recovery  of  the  penalty.  The 
judgment  is  reversed,  and  the  cause  re- 
manded. 


TEXAS  &  P.  BY.  CO.  v.  GOLDMAN. 
(Court  of  Civil  Appeals  of  Texas.    April  26, 
1890.) 

Personal  Ikjcrdss  —  Damages — Loss  or  Tikb — 
Recalling  Witness — Railboad — 
Stopping  at  Stations. 

1.  A  petition  which  alleges  that  by  reason  of 
the  injury  complained  of  '^plaintiff  was  confined 
to  his  bed  for  a  space  of  ten  days,  and  suffered 
the  most  excruciating  pain  and  mental  an- 
guish, and  for  ten  days  thereafter  was  wholly 
unable  to  follow  his  ■  usual  occupation,  *  *  * 
and  has  been  seriously  and  permanently  injured, 
*  *  *  and  that  said  injuries  will  shorten  his 
life,  *  *  •  and  render  him  wholly  unable  here- 
after to  labor  and  earn  money  as  well  as  he 
would  if  said  injuries  had  not  been  inflicted," 
justifies  a  charge  that  will  allow  plaintiff  to  re- 
cover for  mental  suffering  to  be  borne  in  the 
future. 

2.  It  is  not  error  to  permit  plaintiff  to  be 
recalled  and  testify  that  he  had  forgotten  about 
another  accident,  when  it  has  been  shown  that 
at  the  time  of  the  accident  he  made  a  statement 
inconsistent  with  his  previous  testimony  as  to 
the  number  of  times  he  had  met  with  an  acci- 
dent. 

3.  A  railroad  company  which  does  not  stop 
Its  train  at  a  station  long  enough  to  permit  a 
passenger  to  alight  therefrom  with  safety  is 
guilty  of  negligence,  and  it  is  immaterial  what 
the  passenger's  motive  in  alighting  may  be,  or 
whether  the  conductor  had  notice  of  his  desire 
to  alight. 

4.  It  is  reversible  error  to  charge  a  jury  to 
take  into  consideration  damages  resulting  from 
a  loss  of  time,  where  there  is  neither  allegation 
nor  proof  of  the  value  of  such  lost  time. 

Appeal  from  district  court,  Kaufman  coun- 
ty; J.  E.  DIUard,  Judge. 

Action  by  H.  L.  Goldman  against  the  Tex- 
as &  Pacific  Railway  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
pealed. Reversed. 

M.  H.  Oossett,  for  appellant.  T.  M.  Brooks 
and  Wm.  H.  Allen,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  ap- 
pellee to  recover  $2,000  damages  for  Injuries 
received  while  alighting  from  the  train  of 
appellant  at  Lawrence,  Tex.,  the  ground  of 
negligence  being  that  appellant  did  not  stop 
Its  train  a  sufficient  time  at  Lawrence  for 
passengers  to  safely  alight  therefrom.  The 
cause  was  tried  by  Jury,  and  resulted  In  a 
verdict  and  Judgment  for  appellee  for  $540.65. 

The  question  raised  by  assignment  as  to 
Improper  conduct  of  the  jury  need  not  be  con- 
sidered, as  it  Is  not  likely  to  occur  on  an- 
other trial,  and  comment  on  the  question  of 
sufficiency  of  the  evidence  would  not  be  prop 
er. 

The  first  assignment  of  error  complains  of 
the  charge  which  authorized  the  recovery  of 
damages  to  the  future  for  mental  suffering, 
the  ground  of  objection  being  that  appellee 
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did  not  sue  for  mental  suffering  in  the  future, 
but  limited  his  cause  of  action  for  mental 
suffering  to  10  days  Immediately  following 
the  infliction  of  the  injury.  The  petition  al- 
leged that  "plaintiff  was  forced  to  and  did 
go  to  bed,  and  was  confined  to  his  bed  for  the 
space  of  ten  days,  and  suffered  the  most  ex- 
cruciating pain  and  mental  anguish,  and  for 
ten  days  thereafter  was  wholly  unable  to  fol- 
low his  usual  occupation,  or  to  do  any  man- 
ual labor  whatever,  and  be  has  ever  since  suf- 
fered pain  therefrom,  and  now  suffers  pain, 
and  has  been  seriously  and  permanently  in- 
jured, and  has  been  forced  to  procure  medi- 
cines and  medical  attention  to  the  amount  of 
|100,  and  that  said  injuries  aforesaid  win 
shorten  his  life,  and  tend  to  shorten  it,  and 
render  him  wholly  unable  hereafter  to  labor 
and  earn  money  as  well  as  he  would  if  said 
Injuries  had  not  been  inflicted."  We  think 
the  charge  was  Justified  by  the  allegations. 
Railway  Co.  v.  Silliphant,  70  Tex.  623,  8  S. 
W.  673.  There  is  no  reason,  however,  why 
the  pleadings  should  not  be  made  so  full  as 
to  remove  such  questions  on  another  trial. 

Appellee  testified,  when  first  placed  on  the 
stand,  that  he  had  never  before  been  hurt, 
except  by  a  horse,  when  a  boy;  and  Mrs.  Klrt- 
land,  the  agent  of  and  witness  for  appellant, 
swore  that  directly  after  the  accident  appel- 
lee had  said  that  It  was  the  second  time  he 
had  been  hurt  by  appellant,  and  that  be  In- 
tended to  institute  suit.  Appellee  was  re- 
called, and  over  the  objection  of  appellant 
was  permitted  to  testify  "that  the  other  acci- 
dent he  had  reference  to  when  talking  to  Mrs. 
Kirtland  was  in  1886;  the  ties  spread,  and 
the  coach  he  was  on  turned  over  on  the  T.  & 
P.  Ry.  Co.,  at  Dallas,  and  he  was  pretty  bad- 
ly shaken  up;  that  this  was  out  near  the 
fair  grounds,  and  that  he  had  forgotten  about 
It  when  he  testified  that  he  had  not  met  with 
any  accidents  since  being  thrown  from  a 
horse  when  a  young  man."  We  see  no  er- 
ror in  the  admission  of  this  testimony.  The 
testimony  above  copied  is  taken  from  the 
statement  of  facts,  and  differs  from  that  in 
the  bill  of  exceptions  upon  which  the  assign- 
ment of  error  is  based;  but  the  statement  of 
facts  was  agreed  to  by  appellant,  and  we  are 
not  in  a  position  to  say  which  Is  correct 
McClelland  v.  Fallon,  74  Tex.  236,  12  S.  W. 
60.  This  matter  will  not  probably  arise  in 
the  same  way  on  another  trial. 

In  certain  charges  requested  by  appellant 
it  was,  in  effect,  stated  that  if  appellee  had 
applied  for  a  ticket  to  Lawrence,  and  the 
agent  of  appellant  by  mistake  sold  him  one 
to  Terrell,  and  appellee  failed  to  read  his 
ticket,  and  did  not  tell  the  conductor  that  he 
wished  to  get  off  at  Lawrence,  and  he  was 
Injured  while  attempting  to  get  off  at  Law- 
rence, that  he  could  not  recover.  It  would 
not  matter  whether  the  conductor  knew  that 
appellee  wished  to  leave  the  train  at  Law- 
rence or  not.  If  the  railroad  company  was 
guilty  of  negligence  In  not  remaining  at  Law- 
rence long  enough  to  enable  any  passenger 


who  desired  to  alight  from  the  train  to  do  so, 
It  was  liable  for  injuries  inflicted.  It  does 
not  matter  whether  appellee  left  the  train  at 
Lawrence  as  his  ultimate  point  of  destina- 
tion, or  merely  as  an  Intermediate  station. 
The  Injury  was  received  while  getting  off  the 
train,  and,  as  said  by  this  court  in  Railway 
Co.  v.  Overfleld,  47  S.  W.  684,  "where  the  in- 
jury Is  received  in  the  very  act  of  alighting 
at  a  regular  station,— not  after  he  had  alight- 
ed,—the  motive  of  the  passenger  is  wholly 
immaterial,  for  the  passenger  has  the  un- 
doubted right  to  alight  at  such  place  for  the 
time  the  train  remains  there,  or  to  leave  the 
train  altogether,  if  he  desires;  and  while  he 
is  in  the  act  of  alighting  he  is  clearly  a  pas- 
senger, and  entitled  to  be  treated  as  such." 
It  would  seem  clear  that  the  right  to  alight 
at  any  regular  intermediate  station  would 
not  be  dependent  upon  notice  having  been 
given  to  the  conductor  that  the  passenger  de- 
sired to  alight,  but  that  it  is  an  absolute 
right  enjoyed  by  the  passenger.  It  follows 
that  the  court  did  not  err  In  refusing  the  re- 
quested Instructions.  The  court  instructed 
the  jury  that  If  "plaintiff  purchased  his  tick- 
et at  Dallas,  to  be  carried  to  Terrell,  and  that 
plaintiff  had  failed  to  inform  the  conductor 
on  said  train  that  he  desired  to  get  off  at 
Lawrence,  then  the  jury  should  take  such 
fact  into  consideration,  along  with  all  other 
evidence  in  the  case,  In  determining  whether 
the  agents  and  servants  of  defendant  in 
charge  of  its  train  were  guilty  of  negligence 
in  failing  to  stop  the  train  at  Lawrence  a 
sufficient  length  of  time  for  plaintiff  to  get 
off  by  the  use  of  ordinary  diligence."  The 
charge  was  favorable  to  appellant 

The  court  charged  the  Jury  to  take  into 
consideration  damages  resulting  from  loss  of 
time,  when  there  was  neither  allegation  nor 
proof  as  to  the  value  of  such  lost  time.  There 
was  nothing  upon  which  a  verdict  for  lost 
time  could  be  based,  and  it  was  error  to  give 
the  charge,  and  for  that  error  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


GALVESTON,  H.  &  S.  A.  BY.  CO.  v. 
CLARK.1 

(Court  of  Civil  Appeals  of  Texas.   April  26, 
1899.) 

Railroads  —  Injury  to  Child  on  Track — Con- 
tributory Negligence — Damages — Pleading 
—  Evidence  —  Harmless  Error. 

1.  A  child  17  months  old  cannot  be  charged 
with  contribntory  negligence. 

2.  An  objection  that  there  is  no  evidence  to 
sustain  a  finding  cannot  bfe  considered,  when 
not  assigned  as  error. 

3.  An  allegation  that  Injuries  to  a  child  "are 
permanent  and  incurable,  and  her  ability  to 
make  a  living  and  earn  money  after  she  shall 
have  become  21  years  of  age  is  diminished," 
is  sufficient  to  support  a  recovery  for  decreased 
earning  capacity. 

4.  A  girl  11  years  old  may  recover  for  mental 
suffering  caused   by  disfigurement  resulting 

i  Writ  of  error  denied  by  supreme  court 
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from  an  injury  occurring  when  she  was  17 
months  old. 

5.  Testimony  of  an  experienced  railroad  man 
that,  if  a  fireman  was  looking  out  of  the  en- 
gine window  on  the  inside  of  the  curve,  he 
would  have  a  better  view  of  the  track  ahead 
than  would  the  engineer  on  the  opposite  side, 
is  competent,  although  the  witness  was  not 
acquainted  with  the  track  at  that  point;  there 
being  evidence  that  there  were  no  obstructions 
to  the  view  at  that  point. 

6.  The  admission  of  testimony  of  one  not 
shown  to  be  acquainted  with  the  rules  of  de- 
fendant railroad  company,  that,  under  the  rules, 
it  was  the  duty  of  the  fireman  to  keep  a  look- 
out ahead,  is  harmless,  where  there  is  other 
testimony  to  the  same  effect. 

7.  Where  defendant's  witness  testified  that 
the  schedule  time  for  defendant's  train  was 
about  35  miles  per  hour,  but  that  it  might 
have  been  30  miles  per  hour,  the  admission  of 
evidence  on  cross-examination  that,  according 
to  the  schedule  of  the  year  before,  not  shown 
to  be  the  same,  it  was  a  little  less  than  30 
miles  per  hour,  is  harmless. 

8.  Error  in  admitting  testimony  that  the 
schedule  running  time  of  a  train  was  less  than 
30  miles  an  hour,  based  on  a  schedule  of  the 
previous  year,  not  shown  to  be  the  one  in  force 
at  the  time,  is  harmless,  where  there  is  other 
testimony  that  the  schedule  time  was  about  29 
miles  per  hour. 

Appeal  from  district  court,  Medina  county; 
L  L.  Martin,  Judge. 

Action  by  W.  H.  Clark,  receiver  of  an  in- 
fant, against  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company,  for  personal  in- 
juries. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Baker,  Botts,  Baker  &  Lovett,  for  appel- 
lant. H.  E.  Haass  and  John  W.  Parker,  for 
appellee. 

JAMES,  C.  J.  Action  tor  personal  injury 
to  a  child  from  being  struck'  by  a  train.  The 
questions  raised  in  the  appeal  are  errors  al- 
leged in  respect  to  demurrers,  admission  of 
testimony,  and  the  instructions  to  the  jury. 

The  child  was  17  months  of  age,  and  there 
was,  of  course,  no  contributory  negligence  In 
the  case,  and  there  was  testimony  showing 
negligence  of  defendant  as  the  cause  of  its  in- 
Jury. 

The  demurrers  to  the  petition  were  properly 
overruled.  Ewing  v.  Duncan,  81  Tex.  236,  16 
8.  W.  1000;  Floyd  v.  Patterson,  72  Tex.  207, 
10  S.  W.  526. 

The  court  charged  that,  in  estimating  plain- 
tiff's damage,  they  might  take  Into  account 
any  impairment  of  her  physical  ability,  if  any, 
to  earn  money  after  she  should  become  21 
years  of  age.  The  seventh  assignment  chal- 
lenges this  charge,  because,  as  stated  in  the 
assignment,  there  was  no  allegation  to  sup- 
port a  recovery  by  decreased  earning  capac- 
ity, and  because  the  petition  specifically  item- 
ized the  different  injuries  and  loss  to  the  child. 
The  petition  contains  an  allegation  that  "her 
said  injuries  and  their  said  effects  are  perma- 
nent and  incurable,  and  her  ability  to  make  a 
living  and  earn  money  after  she  shall  have 
become  twenty-one  years  of  age  is  diminish- 
ed, and  all  to  her  actual  damage  in  the  sum 
of  $20,000."   In  the  statement  under  the  as- 


signment, appellant  makes  the  further  propo- 
sition that  there  was  no  evidence  that  the 
child  would  have  had  an  earning  capacity,  or 
that  the  same  would  have  been  impaired,  but 
there  Is  nothing  In  the  assignment  to  warrant 
us  in  considering  this  proposition.  The  alle- 
gation which  the  assignment  states  was  ab- 
sent appears  In  the  petition,  and  this  is  really 
all  we  need  say  to  dispose  of  the  assignment 
It  is  obvious,  however,  that  direct  proof  of  the 
diminution  of  the  child's  earning  capacity  or 
its  extent  would  be  impossible.  Such  matter 
is  necessarily  committed  to  the  reasonable 
disposition  of  the  jury,  under  the  circumstan- 
ces of  the  case. 

The  eighth  assignment  complains  of  the  in- 
struction that,  in  considering  the  damages, 
the  jury  might  consider  the  mental  and  physi- 
cal pain  suffered  by  the  child,  because  the  peti- 
tion and  the  evidence  showed  conclusively 
that  the  child  was,  by  reason  of  its  tender 
years,  Incapable  of  mental  suffering.  There 
was  evidence  of  the  most  terrible  injuries  to 
the  child's  person  and  personal  appearance. 
Plaintiff  was  a  girl,  and  at  the  time  of  the 
trial  was  over  11  years  of  age.  The  injuries 
appeared  to  be  permanent  We  can  perceive 
no  fault  with  the  charge,  in  view  of  these 
conditions. 

The  tenth  assignment  of  error  is  not  well 
taken.  The  assignment  is  very  lengthy,  but 
the  point  made  is  indicated  by  the  following: 
W.  H.  Clark  testified,  over  objection,  as  to 
how  far  an  engineer  could  have  seen  an  object 
at  the  place  where  the  child  was  picked  up, 
and  'that  an  engineer  or  a  fireman  from  an 
engine  could  have  seen  a  child  a  greater  dis- 
tance down  the  track  than  could  have  been 
seen  by  a  person  standing  on  the  track,  the 
objections  being  that  the  witness  had  not 
made  any  observation  from  an  engine  or  any 
other  elevated  position  at  said  place;  and,  fur- 
ther, the  court  allowed  the  witness  to  testify 
that  the  engine,  boiler,  smokestack,  and  em- 
bankment would  not  have  obstructed  the  view 
of  the  engineer  and  fireman,  because  witness 
was  not  an  expert,  and  such  testimony  was 
not  based  upon  the  facts  in  evidence,  and  be- 
cause no  observation  had  been  made  by  the 
witness,  and  it  was  bis  supposition  or  con- 
clusion, without  putting  the  Jury  in  posses- 
sion of  the  facts  upon  which  he  based  it. 
Substantially  the  same  objections  were  made 
to  like  testimony  of  the  witness  Rieman.  It 
is  explained  In  this  assignment  that  said  testi- 
mony was  allowed  to  be  introduced,  and  re- 
mained before  the  Jury  until  the  testimony  was 
closed,  when,  on  plaintiff's  motion,  the  court 
Instructed  the  Jury  to  disregard  the  testimony. 
The  bill  of  exceptions  shows  this  was  done 
In  the  following  manner:  "The  evidence  hav- 
ing been  closed  on  both  sides,  plaintiff's  attor- 
ney announced  to  the  court  as  follows:  'I 
wish  to  withdraw  the  evidence  of  the  witness- 
es W.  H.  Clark  and  L.  Rieman  as  to  the  dis- 
tance the  place  where  the  child  lay  could  have 
been  seen  by  a  person  elevated  on  an  engine, 
as  the  engineer  was,  east  of  the  section  house; 
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the  evidence  being  that,  considering  the  ele- 
vated position  of  the  engineer,  the  engineer 
could  have  seen  the  child  thirty  to  fifty  yards 
further  east  of  the  section  house  than  a  person 
standing  on  the  track  opposite  the  section 
house  could  hare  seen  the  child.' "  Where- 
upon the  court  Instructed  the  jury  that  the 
evidence  which  plaintiff's  attorney  stated  he 
withdrew  could  not  be  considered  by  them  in 
the  case,  as  It  was  withdrawn  from  their  con- 
sideration altogether,  and  that  they  would  not 
consider  the  evidence  at  all  for  any  purpose; 
one  of  the  Jurors  asking  If  they  must  consider 
the  case  Just  as  though  the  evidence  had  not 
been  introduced  at  all,  and  the  court  answered 
that  they  must  wholly  Ignore  the  evidence  in 
reaching  a  conclusion.  We  conclude,  in  ref- 
erence to  this  assignment  that  from  the 
charge,  the  manner  in  which  it  was  given  and 
received  by  the  jury,  and  in  view  of  the  testi- 
mony of  the  conditions  surrounding  this  acci- 
dent; there  is  no  reason  to  believe  that  the 
verdict  was  due  to  the  testimony  that  was. 
withdrawn.  Church  v.  Waggoner,  78  Tex. 
200, 14  S.  W.  581.  We  have  not  considered  the 
question  of  the  admissibility  of  the  testimony. 

The  complaint  made  of  admitting  certain  tes- 
timony of  William  Davis  (eleventh  assignment) 
cannot  be  sustained.  The  witness  was  shown 
to  be  a  practical  railroad  man  of  long  expe- 
rience, and  qualified  to  answer  the  questions, 
and  all  the  hypothetical  questions  asked  this 
witness  were  based  on  facts  In  evidence.  He 
was  also  allowed  to  state  that  the  fireman 
would  have  had  a  better  view  down  the  track 
than  the  engineer,  and  this  was  objected  to  be- 
cause the  witness  was  not  familiar  with  the 
track  at  that  place,  or  the  obstructions,  and 
was  not  In  a  position  to  know,  and  did  not 
know,  and  could  not  state,  the  facts  upon 
which  his  conclusion  was  based.  The  testi- 
mony of  the  witness  was:  "If  a  fireman  is 
looking  out  of  the  window  on  the  inside  of  a 
curve,  he  has  a  better  view  of  the  track  than 
the  engineer  sitting  on  the  outside  of  the 
curve."  There  was  evidence  that  there  were 
no  obstructions  to  the  view  except  the  engine 
itself.   The  testimony  was  not  objectionable. 

The  twelfth  assignment  Is  to  certain  testi- 
mony of  the  same  witness,  who  stated  "that 
he,  in  1882,  as  division  superintendent  of  de- 
fendant's road,  had  the  power  to  require  of 
the  fireman  the  duty  of  keeping  a  lookout  In 
front  of  the  train;  in  fact,  they  were  his  in- 
structions to  use  every  caution,  and  that  it 
certainly  was  the  fireman's  duty,  at  the  time 
of  this  accident  [November,  1889],  to  keep  a 
lookout  when  not  engaged  in  putting  in  coal, 
—because  the  accident  occurred  In  1880,  and 
his  power,  rules,  and  knowledge  In  1882  had 
no  connection  with  this  occurrence,  and  be- 
cause It  was  not  attempted  to  be  shown  that 
he  had  any  knowledge  of  the  rules,  duties,  or 
conditions  existing  in  1889."  It  is  pointed  out 
by  appellee  that  there  was  testimony  uncon- 
tradicted of  practically  the  same  facts,  as  of 
the  time  of  the  accident,  which  rendered  this 
testimony  of  Davis  immaterial  and  harmless. 


Finally,  It  is  contended  that  "the  court  er- 
red In  permitting  plaintiff  to.  show  by  the 
witness  Murray  the  schedule  time  of  defend- 
ant's road  in  the  year  1888,  and  which  was 
shown  not  to  be  in  force  at  the  time  of  this 
accident,  because  the  same  was  Intended  to, 
and  naturally  did,  have  the  effect  to  prejudice 
the  jury  In  favor  of  plaintiff  and  against  de- 
fendant." The  year  to  which  the  said  sched- 
ule referred  was  the  year  preceding  the  in- 
jury. The  testimony  complained  of  was  elicit- 
ed upon  a  cross-examination  of  the  witness  by 
plaintiff's  counsel.  Upon  his  direct  examina- 
tion, he  had  stated  that  he  thought  the  sched- 
ule time  when  the  accident  occurred  was 
about  35  miles  an  hour.  Before  the  schedule 
of  1888  was  mentioned,  he  testified  that  he 
wouldn't  say  It  was  35  miles,— It  might  have 
been  30.  He  did  not  think  It  was  28.  The 
schedule  of  1888  was  not  Itself  offered  In  evi- 
dence, but  the  witness  was  allowed  to  testify 
that,  according  to  It,  the  time  was  a  little  less 
than  30  miles  an  hour.  It  therefore  does  not 
appear  that  there  was  any  material  difference 
between  what  the  testimony  of  this  witness 
Indicated  was  the  schedule  time  in  1889  and 
that  Indicated  by  the  schedule  of  the  previous 
year,  and  hence  no  injury.  The  error,  if  any, 
appears  harmless,  for  the  further  reason  that 
the  only  other  testimony  of  the  schedule  of 
1889— that  of  the  engineer,  Griffin— is  that  it 
was  about  29  miles  an  hour.  The  Judgment 
is  affirmed. 


LINCOLN  v.  ANDERSON,  Sheriff,  et  al. 
(Court  of  Civil  Appeals  of  Texas.    April  13. 
1899.) 

Execution  frok  Countt  Coubt — Injunction— 
Jurisdiction  of  Distbiot  Court. 
A  district  court  has  no  power  to  enjoin  a 
sale  under  a  levy  of  execution  under  a  judg- 
ment of  a  county  court. 

Appeal  from  district  court,  Harris  county; 
John  6.  Tod,  Judge. 

Action  by  A.  F.  Lincoln  against  A.  R.  An- 
derson, sheriff,  and  others,  for  an  Injunction. 
From  a  judgment  In  favor  of  defendants, 
plaintiff  appeals.  Affirmed. 

Boyd  &  Thompson,  for  appellant 

PLEASANTS,  J.  The  sheriff  of  Harris 
county,  by  his  deputy,  J.  M.  Ray,  levied  an 
execution  on  two  pianos,  the  property  of  ap- 
pellant, to  satisfy  a  judgment  rendered 
against  appellant  by  the  county  court  of  Har- 
ris county  In  favor  of  appellee  L.  L.  Mcll- 
waine;  and  on  the  2d  of  June,  1898,  appellant 
obtained  a  temporary  Injunction  from  the 
Honorable  W.  H.  Wilson,  judge  for  the  Fifty- 
Fifth  district  of  Texas,  restraining  the  sheriff 
and  his  deputies  from  making  a  sale  under 
said  levy,  though  the  judge,  in  his  fiat  ex- 
pressly declined  to  enjoin  the  Judgment  upon 
which  the  said  execution  Issued.  The  levy 
was  made  on  the  19th  of  May,  and  the  injunc- 
tion applied  for  on  the  31st  of  said  month. 
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On  the  10th  of  June,  1898,  during  the  term  of 
said  district  court,  the  appellees,  Mdlwalne 
and  Anderson,  filed  motions  to  dissolve  the  In- 
junction, having  previously  filed  their  answers 
to  the  appellant's  petition.  In  which  they  ex- 
cept thereto,  and  deny  under  oath  the  allega- 
tions of  the  petition,  except  so  far  as  same 
were  admitted.  On  the  21st  of  June  the  mo- 
tion was  heard  and  sustained  by  the  court, 
and  the  Injunction  dissolved;  and  on  the  27th 
of  said  month  appellant  filed  a  motion  to  set 
aside  the  decree  dissolving  the  injunction, 
which  motion  was  denied  the  appellant,  and 
to  which  he  excepted;  and  on  the  6th  of 
July  following  the  cause  came  on  for  final 
bearing,  and  Judgment  was  rendered  refusing 
the  injunction,  and  giving  judgment  for  costs 
against  appellant,  and  he  appealed  to  this 
court,  and  here  assigns  several  errors,  none 
of  which  need  be  discussed,  as  this  court  holds 
that  the  trial  court  was  without  power,  un- 
der the  present  constitution,  to  restrain  by 
injunction  the  sale  of  the  appellant's  property 
under  the  levy  of  an  execution  issued  upon 
judgment  rendered  against  him  in  the  county 
court.  The  district  court  not  having  Jurisdic- 
tion in  the  premises,  Its  judgment  Is  not  re- 
visable  by  this  court,  and  the  appeal  might  be 
dismissed  at  the  costs  of  the  appellant;  but, 
as  the  same  purpose  Is  accomplished  by  an 
affirmance  of  the  judgment,  such  Is  the  order 
of  this  court  The  appellees  could  not  be  In 
contempt  of  this  court,  since  It  was  without 
Jurisdiction  to  revise  the  proceedings  of  the 
lower  court;  and  hence  the  motion  of  the  ap- 
pellant to  require  the  appellees  to  show  cause 
why  they  should  not  be  fined  for  contempt 
was  refused  on  a  former  day  of  the  term  of 
this  court  i  Affirmed. 


DANCY  et  al.  v.  SKIDMORB  (FIRST  NAT. 
BANK  OF  McGREQOR,  Garnishee). 

(Court  of  Civil  Appeals  of  Texas.   May  24, 
1899.) 

JvDemrr  aqaljst  Gabnishbb  —  Defendant's 
Right  to  Complain. 

Defendant  cannot  complain  of  a  judgment 
against  a  garnishee  on  the  around  that  the  gar- 
nishee owes  him  nothing,  but  owes  a  firm  of 
which  he  is  a  member,  and  which  Is  not  a  party 
to  the  action. 

Appeal  from  McLennan  county  court;  F. 
M.  Maxwell,  Judge. 

Action  by  T.  F.  Skldmore  against  R.  R. 
Dancy  &  Co.  Judgment  was  rendered  against 
the  First  National  Bank  of  McGregor,  as  gar- 
nishee, and  defendant  appeals.  Affirmed. 

Sanf ord  &  Lee,  for  appellant  L.  W.  Camp- 
bell, for  appellee. 

KEY,  J.  According  to  the  statement  in  ap- 
pellant's brief,  this  Is  a  garnishment  proceed- 
ing against  the  First  National  Bank  of  Mc- 


No  opinion. 


Gregor,  growing  out  of  a  former  case,  In  the 
court  below,  styled  "No.  4,067,  T.  F.  Skid- 
more  vs.  R.  R.  Dancy  &  Co.,"  a  firm  composed 
of  R.  II.  Dancy  alone.  The  bank,  as  gar- 
nishee, answered,  admitting  that  It  was  In- 
debted to  the  defendant  In  the  sum  of  $360.21, 
and  that  It  held  In  trust  for  said  defendant 
a  receipt  for  two  bales  of  cotton.  This  an- 
swer was  filed  before  the  return  day  of  the 
writ  of  garnishment  but;  after  the  return  day, 
the  garnishee  filed  an  amended  answer,  stat- 
ing the  same  facts,  with  the  addition  that  the 
garnishee  was  still  indebted  to  the  defendant 
In  the  sum  stated,  and  still  held  the  receipt 
for  the  two  bales  of  cotton.  The  defendant  In 
the  original  cause  filed  a  verified  answer,  con- 
troverting the  answer  of  the  garnishee,  alleg- 
ing that  the  funds  and  effects  in  the  gar- 
nishee's hands,  and  covered  by  Its  answer, 
were  not  the  property  of  R.  R.  Dancy  &  Co., 
defendant  in  the  original  cause  No.  4,057,  but 
belonged  to  the  firm  of  R.  R.  Dancy  &  Co.,  a 
co-partnership  composed  of  R.  R.  Dancy  and 
T.  F.  Stubbs.  The  Issues  thus  presented  by 
the  pleadings  were  submitted  by  the  court 
to  the  jury,  and  the  trial  resulted  In  a  ver- 
dict and  judgment  for  the  plaintiff  against  the 
First  National  Bank  of  McGregor,  garnishee. 
R.  R.  Dancy  &  Co.,  or,  more  properly  speak- 
ing, R.  R.  Dancy,  defendant  In  the  original 
suit,  has  appealed.  The  bank  has  not  ap- 
pealed, and  seems  to  be  content  with  the 
Judgment  Neither  T.  F.  Stubbs,  nor  the  firm 
composed  of  R.  R.  Dancy  and  T.  F.  Stubbs, 
were  parties  to  the  proceedings  In  the  court 
below,  nor  are  they  complaining  In  this  court 
As  a  matter  of  fact  the  only  complaints  in 
the  court  below,  or  in  this  court,,  are  made 
by  R.  R.  Dancy  (under  the  name  of  R.  R. 
Dancy  &  Co.),  the  real  defendant  In  the  orig- 
inal suit  out  of  which  the  garnishment  suit 
sprang;  and  he  is  making  the  contention  that 
the  garnishee  does  not  owe  him  anything, 
and  does  not  hold  in  its  possession  any  effects 
belonging  to  him.  He  does  not  deny  that  he 
owes  the  plaintiff,  Skldmore,  but  objects  to 
his  debt  being  paid  by  the  bank,  although  the 
bank  admits  that  it  owes  him  the  money;  the 
objection  being  that  as  a  matter  of  fact  the 
bank  does  not  owe  the  money  to  him,  but 
owes  it  to  a  firm  of  which  he  is  a  member, 
and  which  firm  is  not  a  party  to  this  proceed- 
ing, and  the  other  member  of  which  will  not 
be  bound  by  this  judgment.  We  do  not  think 
that  Dancy  can  be  heard  to  object  to  the 
bank  paying  his  debt  although  the  bank  may, 
In  fact  owe  him  nothing.  Such  action  on  the 
part  of  the  bank  cannot  injure  him.  There- 
fore we  hold  that  although  errors  may  have 
been  committed  in  the  trial  of  the  garnish- 
ment proceeding,  they  have  not  prejudiced 
Dancy,  and  he  Is  not  entitled  to  have  the 
judgment  reversed.  If  the  bank  was  com- 
plaining, or  If  Stubbs  or  the  firm  of  Dancy  & 
Stubbs  were  parties  to  the  suit  and  complain- 
ing, the  ruling  might  be  otherwise.  The  Judg- 
ment is  affirmed. 
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HATES  et  al.  t.  GALLAHER  et  al.» 
(Court  of  Civil  Appeals  of  Texas.    April  6, 
1899.) 

Trespass  to  Tbt  Tttlb— Dktsnsbs— Octstandiho 
Title — Execution  —  Description — Motion  fob 
New  Trial— Continuance  —  Trial— Reopening 
Case, 

1.  Proof  of  an  outstanding  superior  title,  not 
pleaded,  cannot  defeat  plaintiff's  recovery  in 
trespass  to  try  title,  where  defendant  specially 
pleads  title  in  himself. 

2.  In  a  levy  of  an  execution,  a  description  of 
the  premises  as  a  certain  number  of  acres  on  a 
named  river,  conveyed  by  H.  to  the  judgment 
debtor,  H.  being  a  former  owner,  through  whom 
the  debtor  claimed,  but  not  his  grantor,  is 
void  for  uncertainty. 

3.  It  is  not  error  to  refuse  to  receive  further 
testimony  on  an  issue  not  raised  by  the  plead- 
ings after  argument  had  commenced. 

4.  In  trespass  to  try  title  it  is  not  error  to 
refuse  to  postpone  the  hearing  of  a  motion  for 
new  trial  to  permit  the  moving  parties  to  ac- 

Suire  an  outstanding  superior  title,  relied  on  by 
iem  to  defeat  a  recovery. 

5.  Where  defendants  in  trespass  to  try  title 
claim  under  execution  sale  against  plaintiffs' 
ancestor,  and  the  amount  realized  at  the  sale 
was  applied  on  the  judgment,  the  court  will,  as  a 
condition  precedent  to  awarding  plaintiffs  the 
premises  for  irregularities  in  the  levy,  require 
them  to  pay  defendants  the  amount  received  at 
the  sale,  with  interest. 

Error  from  district  court,  Harris  county; 
John  G.  Tod,  Judge. 

Trespass  to  try  title  by  John  T.  Gallaher 
and  others  against  Walter  I.  Hayes  and  others. 
There  was  a  Judgment  for  defendants,  and 
plaintiffs  appeal.  Modified. 

Stewart,  Stewart  &  Lockett,  for  appellants. 
Goldthwaite  &  Moody,  for  appellees. 

WILLIAMS,  J.  Appellees  brought  this  ac- 
tion of  trespass  to  try  title  to  recover  of  Wal- 
ter I.  Hayes  and  Mllo  Smith  640  acres  of  land 
situated  on  San  Jacinto  river,  in  Harris  coun- 
ty, patented  to  Daniel  D.  Culp,  assignee,  June 
6,  1844.  The  defendants  pleaded  general  de- 
nial, not  guilty,  and  specially  setting  up  title 
in  themselves  under  a  purchase  of  the  land 
sued  for  at  an  execution  sale  thereof  by  the 
United  States  marshal  under  Judgment  against 
J.  B.  Gallaher,  the  ancestor,  through  inherit- 
ance from  whom  plaintiffs  asserted  title.  The 
plaintiffs  adduced  title  as  follows:  (1)  Patent 
to  Culp.  (2)  Deed  from  Culp  to  Augustus  C. 
Daws,  dated  March  28,  1849,  recorded  same 
day.  (3)  Deed  from  A.  0.  Daws  to  James  W. 
Henderson,  dated  March  1, 1857,  recorded  No- 
vember 23,  1857.  (4)  Deed  from  J.  W.  Hen- 
derson to  A.  C.  Daws,  dated  February  1,  1862, 
recorded  March  1,  1862.  (5)  Deed  from  A.  C. 
Daws  to  John  B.  Gallaher,  dated  February 
1,  1802,  recorded  March  18,  1862.  (6)  Proof 
that  plaintiffs  are  the  heirs  of  J.  B.  Gallaher, 
who  died  Intestate  December  26,  1871.  For 
the  purpose  of  showing  common  source  of 
title  plaintiffs  introduced  the  following:  (7) 
Judgment  for  money,  of  the  circuit  court  of  the 
United  States  at  Galveston,  of  date  May  19, 
1870,  in  favor  of  A.  W.  McKee  against  J.  B. 
Gallaher.   (8)  Execution  on  such  Judgment  of 

i  Writ  of  error  denied  by  supreme  court. 


date  April  8,  1871.  (9)  Return  of  marshal, 
showing  levy  upon  property  In  Houston,  and, 
further,  upon  land  thus  described:  "640  acres 
of  land  on  the  San  Jacinto,  conveyed  by  Hen- 
derson tp  Gallaher."  The  return  stated  there 
was  not  sufficient  time  to  make  sale.  (10) 
Venditioni  exponas,  issued  May  12,  1871,  or- 
dering sale  of  above-described  land,  with  re- 
turn thereon,  showing  sale  thereof,  and  pur- 
chase by  W.  J.  Hutchlns  for  $76,  and  the  ap- 
plication of  such  sum  to  the  judgment.  (11) 
Deed  from  the  marshal  to  Hutchlns,  dated  Ju- 
ly 4,  1871,  recorded  August  16,  1871,  reciting 
the  sale  Just  stated,  and  conveying  land  de- 
scribed thus:  "640  acres  of  land  in  the  county 
of  Harris,  and  conveyed  by  J.  W.  Henderson 
to  J.  B.  Gallaher."  (12)  Deed  from  Hutchlns 
to  James  Craig,  dated  May  2, 1873.  (13)  Deed 
from  James  Craig  to  appellants  Hayes  and 
Smith,  dated  July  30,  1874. 

Appellants,  to  deralgn  title  in  themselves 
from  J.  B.  Gallaher,  introduced  the  above- 
stated  documents  Nos.  8  to  13,  Inclusive.  Nos. 
12  and  13  describe  the  land  in  controversy. 
They  also  Introduced  the  deposition  of  the  dep- 
uty marshal  who  made  the  sale  to  Hutchlns, 
which  tended  to  show  that  the  land  sold  was 
that  in  controversy.  They  also  showed  by 
their  own  depositions  that  since  their  pur- 
chase from  Craig  they  had  paid  taxes  on  the 
land  in  controversy,  caused  it  to  be  surveyed 
and  looked  after,  and  its  corners  frequently 
established,  had  negotiated  concerning  its  sale, 
and  had  exercised  full  ownership  over  it,  and 
had  heard  of  no  adverse  claim  until  this  suit 
was  brought.  They  further  took  the  deposi- 
tions of  plaintiffs,  which,  stated  generally, 
show  the  absence  of  any  knowledge  of  the 
judgment  against  their  ancestor,  the  sale  of 
the  land,  or  his  conduct  or  claim  to  the  land 
thereafter.  To  show  an  outstanding  title  su- 
perior to  that  of  plaintiffs,  appellants,  besides 
the  patent  to  Culp,  introduced  the  following 
evidence:  (1)  Deed  from  Culp  to  John  Shack- 
elford, Jr.,  for  the  land  In  controversy,  dated 
May  1,  1846,  recorded  February  4,  1854.  (2) 
Deed  from  Shackelford  to  Dennis  Perkins  for 
same,  dated  February  1, 1854,  recorded  Febru- 
ary 4,  1864.  (8)  Deed  from  Hannah  M.  Per- 
kins, Henry  O.  Perkins,  Thomas  A.  Perkins, 
Elizabeth  S.  Perkins,  and  George  D.  Perkins, 
reciting  themselves  to  be  the  children  and 
heirs  of  Dennis  Perkins,  to  Henry  C.  Perkins 
and  George  D.  Perkins,  for  same  land,  dated 
April  29,  1873,  recorded  January  13,  1874.  (4) 
A  stipulation  of  the  parties  that  the  grantors 
in  last-named  deed  were  the  heirs  of  Dennis 
Perkins,  who  died  prior  to  Its  date;  that  the 
grantees  therein  are  still  living,  and  have 
never  conveyed  the  land,  and  that  Daws  and 
Culp  have  been  dead  many  years.  It  further 
appeared  that  all  of  the  present  claimants  of 
the  land  live  in  other  states. 

The  case  thus  presented  may  be  decided  by 
determining  the  merits  of  five  points  raised  by 
appellants,  without  following  the  assignments 
of  error  in  order.  The  first  is  that  the  court 
below  should  have  given  Judgment  for  defend- 


Digitized  by 


Google 


Tex.) 


PETERS  v.  CHANDLER. 


281 


ants  upon  the  proof  of  outstanding  title. 
Whether  or  not  the  evidence  offered  was  suffi- 
cient to  rebut  the  prima  facie  case  made  by 
plaintiffs  by  their  proof  of  common  source, 
and  to  show  title  remaining  in  Henry  C.  and 
George  D.  Perkins  superior  to  that  of  plain- 
tiffs, and,  if  so, 'whether  or  not  defendants, 
who  claimed  under  the  common  source,  could 
have  availed  themselves  of  the  outstanding 
title  as  a  defense,  under  a  plea  of  not  guilty, 
had  they  not  set  up  their  defenses  by  special 
pleading,  are  questions  which  it  is  unneces- 
sary to  decide.  By  their  answer  the  defend- 
ants not  only  pleaded  not  guilty,  but  set  up  as 
their  only  defense  (besides  limitations)  the 
title  which  proceeded  from  Gallaher,  the  com- 
mon source,  under  the  marshal's  sale.  It  is 
well  settled  that  such  a  plea  limits  the  plea 
of  not  guilty  so  that  it  only  puts  upon  plaintiff 
the  burden  of  showing  such  title  as  will  ena- 
ble him  to  recover,  if  not  defeated  by  the  de- 
fense specially  pleaded.  By  such  pleading  the 
plaintiff  is  notified  of  the  title  which  will  be 
urged  against  him,  and  Is  not  required  to  pre- 
pare to  meet  any  other.  Shields  v.  Hunt,  46 
Tex.  424;  Custard  v.  Musgrove.  47  Tex.  217; 
White  v.  Kingsbury,  77  Tex.  614,  14  S.  W. 
201;  Railway  Co.  v.  Whitaker,  68  Tex.  633, 
6  S.  W.  448.  The  evidence  of  outstanding  ti- 
tle, having  no  pleading  to  support  it,  could 
not  be  made  the  basis  of  a  judgment  in  favor 
of  appellants,  if  otherwise  sufficient. 

The  next  contention  is  that  the  court  should 
have  sustained  the  title  of  defendants  resting 
upon  the  marshal's  sale.  In  this  we  do  not 
concur.  No  description  of  the  land  was  given 
in  the  levy,  which,  by  the  most  liberal  inter- 
pretation, could  be  held  sufficient.  We  need 
not  determine  whether  or  not  the  description 
contained  In  the  deed  was  sufficient,  for,  if  it 
were,  it  could  not  cure  the  levy.  Before  the 
officer  could  be  empowered  to  sell  any  land, 
he  must  have  made  a  valid  levy  on  it.  To  do 
that,  it  was  necessary  to  give  such  description 
as  would  enable  intending  purchasers,  with 
the  aid  of  the  particulars  given,  to  find  the 
land  intended  by  proper  inquiry  of  those  fa- 
miliar with  it.  That  a  description  which  does 
not  give  the  county  or  locality  where  the  land 
Is  situate,  nor  the  name  of  the  original  gran- 
tee, nor  other  particulars  than  that  It  is  a  grant 
of  640  acres,  Is  on  San  Jacinto  river,  and  was 
conveyed  by  Henderson  to  Gallaher,  Is  void  for 
uncertainty,  we  think  quite  clear.  It  cannot 
be  even  inferred  from  the  levy  that  the  land 
la  in  Harris  county,  *s  might  have  been  done 
had  the  sheriff  of  that  county  made  it,  for  the 
reason  that  the  marshal  could  have  levied  on 
land  anywhere  in  his  district.  No  person  in- 
tending to  purchase,  reading  this  levy,  or  an 
advertisement  based  on  it,  could  have  learned 
from  the  Information  given  what  land  was 
meant.  The  levy  being  upon  its  face  void  for 
uncertainty,  parol  evidence  was  not  admissi- 
ble to  aid  it  Proof  that  a  particular  tract  of 
land  was  sold  cannot  help  the  matter,  because 
the  marshal  had  not  acquired  power  to  sell  it 
by  previously  levying  upon  It 


There  was  no  error  In  the  refusal  of  the 
court  to  permit  appellants,  after  argument  had 
commenced,  to  Introduce  evidence  in  support 
of  the  defense  of  outstanding  title;  if  for  no 
other  reason,  because  the  pleadings  did  not 
properly  admit  such  defense.  Nor  was  there 
error  in  the  refusal  to  postpone  hearing  of  mo- 
tion for  new  trial  to  allow  appellants  time  to 
acquire  such  title  from  Its  owners.  We  are  of 
opinion,  however,  that  the  Judgment  should 
have  required  plaintiffs  to  pay  to  defendants 
the  amount  paid  by  Hutchlns  for  the  land, 
before  allowing  them  to  recover.  The  evi- 
dence shows  that  the  purchase  was  made  un- 
der the  belief  that  the  purchaser  was  getting 
this  tract  of  land,  and  that  the  purchase  money 
was  applied  to  the  partial  discharge  of  the 
Judgment  with  which  the  property  inherited 
by  plaintiffs  from  their  ancestor  would  other- 
wise have  been  charged.  The  Judgment  will 
therefore  be  reformed  so  as  to  allow  appellees 
to  recover  the  land  and  costs  of  the  lower  court 
upon  payment  to  appellants  of  the  sum  of 
$76,  with  6  per  cent,  interest  thereon  from  the 
4th  day  of  July,  1871.  The  costs  of  appeal 
are  adjudged  against  appellees.  Halsey  v. 
Jones,  86  Tex.  401,  29  S.  W.  696.  Reformed 
and  affirmed. 


PETERS  et  al  v.  CHANDLER. i 
(Court  of  Civil  Appeals  of  Texas.    April  13, 
1899.) 

NON8UIT — A  FFIBMATIVE  RELIEF — RECONVENTION— 

Cancellation  or  Deeds. 

1.  In  an  action  to  cancel  deeds,  to  restore  the 
property  to  plaintiff,  and  for  the  rents  thereof, 
and  for  damages  to  the  property,  plaintiff  al- 
leged that  the  foreclosure  sale  under  which  de- 
fendants claimed  title  was  void  because  made 
at  a  place  other  than  that  provided  for  in  the 
trust  deed.  The  answer  admitted  that  the  sale 
was  not  made  at  the  place  designated  in  the 
deed,  but  alleged  that  the  place  was  changed 
at  the  request  of  plaintiff;  that  he  was  present 
at  the  sale,  and  announced  that  certain  personal- 
ty on  the  premises  did  not  go  with  the  property, 
urged  persons  to  bid,  and  announced  himself 
as  satisfied  with  the  sale;  that  the  purchaser 
at  the  foreclosure  Bale,  in  consideration  in  part 
of  the  money  derived  from  that  sale,  and  at  the 
request  of  the  plaintiff,  released  the  balance  of 
the  debt  which  was  secured  by  said  deed  of 
trust;  that  after  the  sale  one  of  defendants' 
predecessors  in  interest,  desiring  to  purchase 
the  premises,  so  informed  plaintiff,  and  asked 
him  if  the  title  was  good,  and  if  he  claimed 
any  interest  in  the  land,  and  that  plaintiff  in- 
formed him  that  he  claimed  no  interest  in  the 
land,  and  that  the  title  of  the  purchaser  at  the 
sale  was  good;  that  plaintiff,  as  agent,  and  in 
his  own  behalf,  had  paid  rent  to  the  purchaser, 
and  never  claimed  any  title  to  or  interest  in  the 
premises.  The  answer  prayed  for  such  relief 
as  the  facts  showed  them  entitled  to.  Held,  that 
the  matters  set  out  in  the  answer  did  not  en- 
title defendants  to  any  affirmative  relief,  and  it 
was  not  error  to  grant  plaintiff's  motion  for  a 
nonsuit. 

2.  An  answer  alleged,  in  reconvention,  that 
the  suit  was  brought  by  plaintiff  for  the  purpose 
of  compelling  defendants  to  pay  him  something 
by  way  of  compromise,  and  without  probable 
cause,  claimed  attorney's  fees  as  special  dam- 

1  Writ  of  error  denied  by  supreme  court 
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ages,  and  asked  judgment  therefor.   Held,  that 
the  plea  in  reconvention  was  subject  to  excep- 
tion, and  would  not  prevent  plaintiff  from  taking 
a  nonsuit. 
Pleasants,  J.,  dissenting. 

Appeal  from  district  court.  Polk  county;  I* 
B.  Hightower,  Judge. 

Action  by  D.  S.  Chandler  against  Peters  & 
Willis.  Prom  a  judgment  of  nonsuit  entered 
on  motion  of  plaintiff,  defendants  appeal. 
Affirmed. 

Hill  &  Hill,  for  appellants.  F.  Campbell, 
for  appellee. 

PLEASANTS,  J.  Appellee  sued  appellants 
on  the  23d  day  of  April,  1896,  in  the  district 
court  of  Polk  connty,  to  cancel  certain  deeds 
to  lot  1  and  a  portion  of  lot  2,  and  to  lots  7 
and  8,  In  block  21  In  the  town  of  Livingston, 
and  for  restoration  of  said  property  to  plain- 
tiff, and  for  rents  of  same,  and  damages  for 
injury  alleged  to  have  been  done  to  the  prop- 
erty by  the  defendants.  The  averments  of 
the  petition  are  as  follows: 

"On  August  30,  1888,  and  long  prior  to  that 
time,  plaintiff  owned  and  possessed,  in  fee-sim- 
ple title,  lots  Nos.  1,  2,  7,  and  8  in  block  21  in 
the.  town  of  Livingston,  in  Polk  connty,  Texas. 

That  on  the  day  of  ,  189-,  plaintiff 

conveyed  so  much  of  lot  No.  2,  as  aforesaid,  as 
26  feet  front  on  Main  street  by  107  feet  east- 
ward, out  of  N.  W.  corner  of  said  lot  No.  2, 
so  as  to  include  the  building  thereon.  That 
heretofore,  to  wit,  on  August  30,  1888,  plain- 
tiff executed  and  delivered  a  trust  deed  of  ail 
of  said  lots  to  one  W.  H.  Howard,  of  the  city 
of  Galveston,  In  Galveston  county,  Texas,  ex- 
cept that  portion  of  lot  No.  2  heretofore  de- 
scribed, together  with  numerous  other  pieces 
of  real  estate,  to  secure  the  payment  of  cer- 
tain indebtedness  due  by  plaintiff  to  sundry 
parties.  That  by  the  terms  of  said  trust  deed 
it  was  provided  that,  In  event  of  foreclosure 
and  sale  for  the  satisfaction  of  said  Indebted- 
ness, all  of  said  property  described  in  said 
trust  deed,  of  which  the  lots  aforesaid  was  a 
part,  should  be  sold  before  the  court-house 
door  in  the  county  of  Galveston,  state  of 
TexaB.  That  said  trust  deed  was  duly  record- 
ed in  the  Trust-Deed  Records  of  Polk  county, 
Texas,  and  that  the  purchaser  thereunder, 
and  the  defendant  herein,  had  full  knowledge, 
actual  and  constructive,  thereof.  That  .here- 
tofore, to  wit,  on  the  20th  day  of  October, 
1891,  the  said  W.  H.  Howard  resigned  this 
trust  That  on  October  80,  1891,  Weis  Bros., 
party  of  the  third  part,  as  named  In  the  trust 
deed  heretofore  mentioned,  appointed,  by  an 
instrument  in  writing,  Henry  J.  Labatt  sub- 
stitute trustee,  to  execute  said  trust.  That  on 
January  5,  1802,  said  substitute  trustee,  Hen- 
ry J.  Labatt,  In  violence  of  the  terms  of  said 
trust  deed,  and  without  authority  from  plain- 
tiff, proceeded  to  make  a  pretended  sale  of 
said  lots  heretofore  described,  before  the 
court-house  door  of  Polk  county,  Texas.  That 
at  said  pretended  sale  one  Leopold  Weis  bid 
said  lots  in,  with  numerous  tracts  and  parcels 


of  land,  for  the  sum  of  $1,200.  That  said 
pretended  bid  was  purported  to  be  the  high- 
est and  best  bid  therefor,  and  that  said  bid 
did  not  exceed  20  per  cent  of  the  value  of 
said  property.  That  the  said  price  was  whol- 
ly Inadequate,  and  not  near  the  value  of  the 
property.  That  this  property  in  controversy 
was  about  one-tenth  In  value  of  the  whole 
property,  and  sold  for  $1,200,  and  that  the 
same  was  sold  In  bulk,  and  the  price  of  the 
property,  as  sold  at  said  pretended  sale,  was 
only  $120.  That  in  fact  no  consideration 
valid  In  law  passed  from  the  said  Weis  to 
the  said  Henry  J.  Labatt.  That  heretofore,  to 
wit,  on  March  17,  1892,  the  said  Leopold 
Weis  conveyed  by  special  warranty  deed  all 
of  said  lots  1,  2,  7,  and  8,  as  heretofore  de- 
scribed, to  one  J.  W.  Hammond,  for  a  pur- 
ported consideration  of  $750.  That  In  fact 
no  consideration  valid  In  law  passed  from  the 
said  Hammond  to  the  said  Weis.  That  on 
February  28,  1894,  the  said  J.  W.  Hammond 
conveyed,  by  special  warranty  deed,  for  a  pur- 
ported consideration  of  $800,  to  one  W.  D. 
Willis,  all  of  said  lots  heretofore  described. 
That  In  fact  no  consideration  valid  In  law 
passed  from  the  said  Willis  to  the  said  Ham- 
mond. That  on  July  2,  1894,  the  said  W.  D. 
Willis  conveyed  by  special  warranty  deed,  for 
the  purported  consideration  of  $100  cash,  and 
$700  in  notes  of  $58.33%  each,  all  of  said  lots 
heretofore  described,  to  Peters  &  Willis.  That 
in  fact  no  consideration  valid  In  law  passed 
from  the  said  defendants,  Peters  &  Willis,  to 
W.  D.  Willis.  Plaintiff  alleges  and  here  char- 
ges that  said  pretended  sale  by  Henry  J.  La- 
batt substitute  trustee,  before  the  court-house 
door  of  Polk  county,  was  in  violence  to  the 
terms  of  said  trust  deed,  and  conveyed  no 
title;  that  defendants  bought  said  lots  with 
full  knowledge  of  all  the  facts  herein  alleged; 
that  the  said  lots  are  improved,  and  the  an- 
nual rental  therefor  is  of  the  value  of  $300; 
that  defendants,  Peters  &  Willis,  have  wan- 
tonly torn  down  and  removed  a  building  on 
said  property  of  the  value  of  $1,000.  Prem- 
ises considered,  plaintiff  prays  service;  that 
the  attempted  sale  by  Henry  J.  Labatt  to  Leo- 
pold Weis,  and  the  deed  from  Leopold  Weis 
to  J.  W.  Hammond,  and  the  deed  from  J.  W. 
Hammond  to  W.  D.  Willis,  and  the  deed  from 
W.  D.  Willis  to  Peters  &  Willis,  be  set  aside, 
canceled,  and  held  for  naught  be  declared 
null  and  void,  and  discharged  from  the  rec- 
ords, and  that  the  title  of  plaintiff  in  and  to 
said  lots,  and  all  of  them,  be  confirmed  and 
established  as  against  the  said  defendants, 
or  any  of  them,  or  any  person  claiming 
through  or  under  them,  and  that  he  have 
judgment  for  the  land  sued  for,  and  writ  of 
restitution;  that  he  have  his  judgment  for 
the  value  of  the  rentals  thereon,  for  the  value 
of  the  building  torn  down  and  destroyed,  for 
all  costs  of  this  suit,  and  for  general  relief. 
And  plaintiff  will,  In  duty  bound,  ever  pray." 

To  this  petition  the  defendants  filed  the  fol- 
lowing answer  December  4,  1896: 

"And,  answering  to  the  merits,  defendants. 
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Peters  &  "Willis,  deny,  all  and  singular,  the  al- 
legations In  plaintiffs  petition  contained,  ex- 
cept as  In  this  answer  admitted,  and  of  this 
they  put  themselves  upon  the  country.  And, 
by  way  of  further  answer,  defendants,  Peters 
&  Willis,  allege  the  facts  to  be:  That  there- 
tofore, to  wit,  on  the  30th  day  of  August, 
.1888,  plaintiff  was  Indebted  over  $12,000  to 
Weis  Rros.,  of  Galveston,  Texas,  and  sundry 
other  parties,  payable  at  the  office  of  Weis 
Bros.,  known  as  the  'pool  creditors.'  That,  on 
the  day  and  year  last  named,  to  secure  the 
payment  of  said  indebtedness,  he  made,  exe- 
cuted, and  delivered  to  W.  H.  Howard,  trustee, 
for  the  use  of  Weis  Bros,  and  his  other 
named  pool  creditors,  a  trust  deed  conveying 
the  lots  and  premises  described  in  plaintiff's 
petition,  Including,  also,  other  lands.  That 
the  said  trustee  subsequently  refused  to  exe- 
cute his  trust,  and  H.  J.  Labatt  was  duly  ap- 
pointed as  substitute  trustee  by  the  cestuls 
que  trustent,  and  H.  J.  Labatt  sold  said  lots 
and  premises  described  by  plaintiff,  under  said 
trust  deed,  on  January  5,  1892,  before  the 
court-house  door  of  Polk  county,  to  Leopold 
Weis,  together  with  other  premises,  for  the 
sum  of  $1,885.  Said  Leopold  Weis  complied 
with  his  bid,  and  a  deed  of  conveyance  was 
executed  by  the  said  trustee  on  January  6, 
1882,  to  Leopold  Weis,  and  delivered  to  him, 
conveying  the  premises  purchased.  That  said 
sale  was  made  at  the  court-house  door  of  Polk 
county  because  D.  S.  Chandler,  before  the 
time  of  the  sale,  requested  H.  J.  Labatt,  the 
trustee,  to  sell  said  property  at  Livingston, 
Texas,  and  not  at  Galveston,  Texas;  and  the 
sale  would  have  been  made  at  Galveston,  Tex- 
as, but  for  plaintiff's  said  request.  Where- 
fore defendants  say  that  plaintiff  is  estopped 
to  deny  the  validity  of  said  sale  made  at  Liv- 
ingston.  That  on  March  ,  1892,  the  said 

Leopold  Weis  conveyed,  by  deed,  said  lots  and 
premises  described'  in  plaintiff's  petition,  for 
$750,  to  J.  W.  Hammond.   That  said  J.  W. 

Hammond  on  the  day  of  February,  1894, 

for  and  in  consideration  of  $800  paid,  sold, 
and  by  deed  conveyed,  said  lots  and  premises 
described  in  plaintiff's  petition,  to  W.  D.  Wil- 
lis. That  this  purchase  was  made  for  and  at 
the  request  of  defendants,  and  by  an  agree- 
ment between  them  and  W.  D.  Willis.  That 

on  the  day  of  July,  1894,  the  said  W.  D. 

Willis  conveyed,  by  deed,  to  these  defendants, 
said  lots  and  premises  described  in  plaintiff's 
petition,  for  the  sum  of  $800,  of  which  these 
defendants  paid  cash  $100,  and  executed  and 
delivered  to  said  W.  D.  Willis  their  twelve 
promissory  notes,  payable  to  him  or  order, 
of  even  date  with  the  deed,  for  $58.33%  each, 
payable  in  four,  eight,  twelve,  sixteen,  twenty, 
twenty-four,  twenty-eight,  thirty-two,  thirty- 
six,  forty,  forty-four,  and  forty-eight  months. 
That  said  notes  have  been  paid  as  they  ma- 
tured. 

"Defendants  further  allege:  That  when 
said  lots  and  premises  described  by  plaintiff 
in  his  pleadings  were  sold  by  H.  J.  Labatt, 
trustee,  before  the  court-house  door  of  Polk 


county,  and  purchased  by  Leopold  Weis,  his 
bid  for  the  property  purchased  was  paid  by 
crediting  the  totals  (about  $1,885)  on  the  said 
Indebtedness  of  plaintiff  to  Weis  Bros,  and 
the  other  pool  creditors.  That  the  lots  and 
premises  described  in  plaintiff's  petition  were 
bid  in  by  Leopold  Weis  for  $600,  which  was 
the  reasonable  value  of  said  lots  and  premises. 
That  said  Leopold  Weis  was  then  the  owner 
of  the  claim  due  by  plaintiff  to  the  firm  of 
Weis  Bros.  That  said  Weis  Bros,  were  the 
agents  of  the  combined  pool  creditors  of  plain- 
tiff, for  whose  benefit  plaintiff  executed  his 
trust  deed  to  W.  H.  Howard.  That  all  of 
plaintiff's  said  pool  Indebtedness  was  payable 
at  the  office  of  Weis  Bros.  That  Weis  Bros, 
managed  the  entire  collections  of  the  pool  In- 
debtedness of  plaintiff  under  the  trust  deed 
aforesaid.  That,  at  said  sale  in  Livingston, 
plaintiff,  D.  S.  Chandler,  was  present,  and 
assisted  H.  J.  Labatt,  the  trustee,  in  selling 
said  lots  and  premises  described  In  plaintiff's 
petition,  and  then  and  there  expressed  himself 
satisfied  with  the  sale  of  said  property,  and 
urged  parties  present  at  the  sale  to  bid  on 
the  property  then  sold.  That  Leopold  Weis 
bid  In  said  property,  lots  1,  2,  7,  and  8,  block 
21,  in  Livingston,  less  26x107  feet,  N.  W. 
corner  of  lot  2.  That,  when  said  lots  and 
premises  were  offered  for  sale,  plaintiff  then 
publicly  announced  that  he  (D.  S.  Chandler) 
claimed  the  wooden  cistern  ou  the  lots,  and 
that  Capt.  T.  L.  Epperson  owned  the  shop 
thereon,  and  that  these  did  not  go  with  the 
property  about  to  be  sold;  and  the  trustee 
then  admitted  this  to  be  correct.  That  this 
action  of  plaintiff  at  the  sale,  and  plaintiff's 
actions  at  the  said  sale  in  urging  persons  to 
bid  for  the  property  sold,  caused  the  agent, 
Leopold  Weis,  to  bid  in  said  property,  which 
he  would  not  have  done  but  for  the  facts  In 
this  answer  set  up,  and  plaintiff's  action  of  ap- 
proval of  the  sale.  Plaintiff  then  failed  to 
give  notice  of  his  now  pretended  claim,  when 
he  should  have  spoken  to  have  protected  It, 
and  he  cannot  now  be  heard  to  assert  It 
That  all  the  property  conveyed  by  plaintiff  by 
his  said  deed  was  sold,  and  the  proceeds  of 
the  sale  credited  on  plaintiff's  Indebtedness, 
without  liquidating  it.  That  then  Leopold 
Weis  and  the  said  pool  creditors  of  D.  S. 
Chandler  accepted  the  terms  of  an  assignment 
made  by  Chandler  &  Carr,  a  firm  composed 
of  plaintiff  and  John  F.  Carr.  That  O.  E. 
Oates  was  the  assignee  of  Chandler  &  Carr. 
That  said  assignee,  at  plaintiff's  request,  paid 
said  pool  creditors,  including  Leopold  Weis,  20 
per  cent  of  the  indebtedness  of  plaintiff  re- 
maining unpaid,  after  deducting  therefrom  the 
proceeds  arising  from  the  said  sale  of  plain- 
tiff's lands  under  said  trust  deed.  That  on 
the    day  of   ,  1892,  plaintiff  pro- 

posed to  Leopold  Weis  and  the  pool  creditors 
that  in  consideration  of  the  amount  that  the 
lands  of  plaintiff  had  realized  under  the  sale 
made  by  the  trustee  aforesaid,  at  Livingston, 
Texas,  and  in  consideration  of  the  20  per 
cent  that  said  O.  E.  Oates  had  paid  Leopold 
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Wels  on  the  pool  Indebtedness,  he  (Leopold 
Wels)  and  said  pool  creditors  should  therefore 
release  him  (D.  S.  Chandler)  in  full.  That 
plaintiff's  said  proposition  for  adjustment  was 
accepted  by  Leopold  Wels  and  the  entire  pool 
creditors,  *  *  *  and  D.  S.  Chandler  was 
by  them  therefor  receipted  in  full.  Where- 
fore plaintiff  is  now  estopped  to  deny  the  va- 
lidity of  said  sale  made  under  said  trust  deed, 
as  he  by  his  said  request  caused  said  sale  to 
be  made  at  Livingston,  and  by  his  said  action 
ratified  said  sale,  and  ratified  the  sale  of  the 
trustee  to  Leopold  Wels.   That  on  the 


day  of  July,  1892,  in  consideration  of  the  fact 
that  plaintiff's  lands  had  been  sold  by  the 
trustee,  and  the  amount  realized  from  said 
sales  under  the  trust,  the  trustee,  H.  J.  La- 
batt,  accepted  20  per  cent,  of  the  remainder  in 
full  payment,  and  transferred  the  80  per  cent 
remaining  unpaid  to  plaintiff,  D.  S.  Chandler. 
That  this  transfer  was  made  to  plaintiff  in 
consideration  of  the  amount  realized  from  the 
sale  of  said  lands  under  said  trust  deed,  in- 
cluding the  amount  realized  from  the  sale  of 
the  lots  and  premises  described  in  plaintiff's 
petition  to  Leopold  Weis,  and  this  settlement 
was  accepted  by  Leopold  Wels  and  the  pool 
creditors. 

"Defendants  further  allege:  That,  before 
J.  W.  Hammond  purchased  the  lots  and  prem- 
ises described  In  plaintiff's  petition  from  Leo- 
pold Wels,  he  went  to  D.  S.  Chandler,  plain- 
tiff, and  asked  him,  In  person,  if  he  had  any 
claim  to  said  property,  and  if  the  title  of 
Leopold  Wels  to  the  same  was  good.  That 
plaintiff  then  Informed  said  J.  W.  Hammond 
that  he  made  no  claim  at  all  to  said  property, 
save  only  that  a  cistern  on  the  ground  be- 
longed to  him,  and  that  a  workshop  on  it 
belonged  to  Capt.  T.  L.  Epperson.  Plaintiff 
said  that  the  title  to  the  said  lots  and  prem- 
ises was  perfect  In  Leopold  Wels,  and  plain- 
tiff then  urged  said  J.  W.  Hammond  to  pur- 
chase the  said  lots  and  premises.  That  said 
J.  W.  Hammond  then  bought  said  lots  and 
premises  because  of  the  said  statements  made 
by  plaintiff,  and  paid  therefor  $750.  That  J. 
W.  Hammond  would  not  have  purchased  said 
property,  but  for  the  statements  made  to  him 
as  aforesaid  by  plaintiff,  which  was  a  com- 
plete ratification  of  said  sale,  and  validated 
It.  Wherefore  plaintiff  Is  now  estopped  to 
deny  the  truth  of  said  statements  to  J.  W. 
Hammond. 

"Defendants  further  allege:  That,  during 
the  time  said  J.  W.  Hammond  owned  said  lots 
and  premises,  he  rented  the  same  about  nine 
months  to  O.  E.  Oates,  assignee  of  Chandler 
&  Carr.  That  during  this  time  plaintiff  had 
charge  of  the  premises  as  a  clerk  of  the  as- 
signee, and  saw  the  rents  of  the  premises 
paid  monthly  to  J.  W.  Hammond,— making 
them  himself,— and  made  no  claim  to  the 
rents,  and  did  not  object  to  J.  W.  Hammond's 
claim  to  the  rents  and  premises.  That,  dur- 
ing the  time  J.  W.  Hammond  owned  said 
premises,  he  rented  the  same  ostensibly  to 
W.  F.  Gibson,  but  really  to  plaintiff,  for  four- 


teen months.  That,  though  the  drugs  on  the 
premises  were  sold  by  O.  E.  Oates  to  W.  F. 
Gibson,  the  sale  was  colorable  only,  and  D.  S. 
Chandler  was  the  real  owner.  That  D.  S. 
Chandler  had  charge  of  the  drugs  for  four- 
teen months,  and  during  that  time  rented  said 
premises  from  J.  W.  Hammond,  and  paid 
him  rent  therefor  monthly;  and  during  this 
time  the  plaintiff  made  no  claim  to  said  prem- 
ises or  said  rents,  but  was  the  tenant  dur- 
ing that  time  of  J.  W.  Hammond.  That,  by 
the  acts  of  plaintiff  during  the  time  J.  W. 
Hammond  owned  said  premises  under  the 
deed  of  Leopold  Weis,  he  (plaintiff)  acknowl- 
edged 3.  W.  Hammond's  title  to  said  prem- 
ises as  good,  and  thereby  recognized  it  to  the 
world;  and  plaintiff  is  now  estopp™d  to  deny 
the  validity  of  the  title  of  3.  W.  Hammond, 
or  these  defendants  who  claim  through  him. 
That  on  February  28,  1884.  said  J.  W.  Ham- 
mond sold  and  conveyed  for  $800  said  lots 
and  premises  to  W.  D.  Willis.  That  W.  D. 
Willis  purchased  said  premises  for  defend- 
ants, Peters  &  Willis,  and  for  their  benefit, 
and  for  the  purpose  of  conveying  It  to 
them.  That  prior  to  the  sale  of  J.  W.  Ham- 
mond to  W.  D.  Willis,  and  in  contempla- 
tion thereof,  defendant  W.  L.  Willis  went  to 
plaintiff,  and  told  him  that  he  was  contem- 
plating purchasing  said  lots  and  premises, 
and  asked  him  If  the  title  of  3.  W.  Hammond 
to  said  property  was  good,  and  if  he  (D.  S. 
Chandler)  had  any  rights  In  the  premises,  or 
any  claim  to  the  lots  and  premises.  That  then 
plaintiff  Informed  defendant  W.  L.  Willis  that 
the  title  of  J.  W.  Hammond  In  and  to  said 
lots  and  premises  was  good,  and  that  he  (D. 
S.  Chandler)  did  not  claim  the  same,  and  had 
no  claim  thereto,  except  that  the  cistern  be- 
longed to  him,  and  was  reserved  in  the  sale, 
and  that  the  shop  on  the  land  belonged  to 
Capt.  T.  L.  Epperson,  and  was  reserved  In 
the  sale  by  the  trustee.  That  plaintiff  then 
urged  defendant  W.  L.  Willis  to  buy  said 
premises.  That,  acting  upon  these  state- 
ments to  W.  L.  Willis,  which  he  communi- 
cated to  W.  D.  Willis,  he  (W.  D.  Willis)  pur- 
chased said  property  of  J.  W.  Hammond  for 
these  defendants,  at  the  Instance  and  request 
of  these  defendants.  That,  but  for  said  state- 
ments of  plaintiff  to  W.  L.  Willis,  said  W.  D. 
Willis  would  not  have  purchased  said  lots 
and  premises,  and,  but  for  said  statements  of 
plaintiff,  defendants  would  not  have  permit- 
ted W.  D.  Willis  to  purchase  said  property 
for  them.  That  subsequently,  on  July  12, 
1894,  said  W.  D.  Willis,  by  deed,  conveyed 
said  lots  and  premises  to  these  defendants 
for  $800.  That,  though  the  deed  from  J.  W. 
Hammond  was  taken  in  the  name  of  W.  D. 
Willis,  the  purchase  was  made  at  the  In- 
stance and  request  of  these  defendants,  and 
for  their  benefit,  and  to  be  deeded  to  them 
by  W.  D.  Willis  at  the  terms  agreed  on  by 
and  between  defendants  and  W.  D.  Willis 
before  the  purchase  aforesaid  from  J.  W. 
Hammond.  That,  but  for  the  statements  of 
plaintiff  to  defendant  W.  L.  Willis  as  afore- 
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said,  defendants  would  not  have  purchased 
said  lots  and  premises,  and,  but  for  state- 
ments of  plaintiff  to  W.  L.  Willis,  they  would 
not  have  agreed  with  W.  D.  Willis  for  him 
to  purchase  said  lots  and  premises  of  J.  W. 
Hammond  for  them,  and  said  W.  D.  Willis 
would  not  have  purchased  said  premises. 
Therefore  defendants  say  that  plaintiff  there- 
by ratified  and  confirmed  the  said  sale  under 
the  trust  deed  to  Leopold  Weis,  and  the  sale 
from  Leopold  Weis  to  J.  W.  Hammond,  and 
the  sale  of  J.  W.  Hammond  to  W.  D.  Wlllls> 
and  plaintiff  Is  estopped  to  deny  the  validity 
of  the  title  of  defendants  to  said  property,  or 
the  title  of  J.  W.  Hammond,  or  the  title  of 
Leopold  Weis,  at  the  time  they  conveyed  as 
aforesaid.  And,  by  reason  of  the  facts  here- 
in pleaded,  plaintiff  is  estopped  to  deny:  (1) 
The  validity  of  the  title  of  Leopold  Weis  ac- 
quired by  him  at  the  said  sale,  because 
plaintiff's  aforesaid  words  and  acts  at  and 
before  the  sale  caused  Leopold  Weis  to  be- 
lieve (he  having  knowledge  thereof)  that,  if 
he  purchased  said  lots  and  premises,  he  would 
get  a  good  title  thereto,  and  that  plaintiff 
approved  and  ratified  the  sale.  If  plaintiff 
had  then  claimed  the  premises,  Leopold  Weis 
would  not  have  purchased.  Having  then  fail- 
ed to  give  notice  of  his  claim,  he  cannot  now 
assert  It  (2)  The  validity  of  the  title  of  Leo- 
pold Weis  when  he  conveyed  to  J.  W.  Ham- 
mond, because  of  plaintiff's  admission  to  J. 
W.  Hammond  that  Leopold  Weis'  title  was 
good,  and  that  plaintiff  had  no  interest  in  the 
property,  and  but  for  this  J.  W.  Hammond 
would  not  have  purchased  it.  (3)  The  va- 
lidity of  J.  W.  Hammond's  title  when  he  con- 
veyed to  W.  D.  Willis,  because  plaintiff  ad- 
mitted it  to  W.  L.  Willis,  and  but  for  this 
W.  D.  Willis  would  not  have  bought  (4) 
The  validity  of  the  sale  under  the  trust  deed, 
because  plaintiff  requested  the  trustee  to  sell 
at  Livingston  as  aforesaid,  and,  further, 
plaintiff,  when  he  settled  with  H.  J.  Labatt, 
admitted  It  and  received  In  his  settlement  the 
consideration  of  the  trust  sale  as  a  credit 
on  his  pool  Indebtedness,  and  for  this  consid- 
eration in  part,  H.  J.  Labatt  transferred  to 
plaintiff  80  per  cent  of  the  unpaid  pool  In- 
debtedness. 

"And,  by  way  of  further  plea  in  this  behalf, 
defendants  say  that  plaintiff's  cause  of  action, 
if  ever  he  bad  any,  accrued  more  than  four 
years  next  before  the  filing  of  this  suit  and 
Is  therefore  barred  by  the  statute  of  limita- 
tion. [Plea  of  statute  of  limitation  of  four 
years.]  And,  by  way  of  further  plea  in  this 
behalf,  defendants  come  and  suggest  to  the 
court  that  they,  and  those  under  whom  they 
claim,  have  had  adverse  possession  in  good 
faith  of  the  premises  described  in  plaintiff's 
petition  for  more  than  one  year  next  before 
the  commencement  of  this  suit  And  defend- 
ants say  that  on  the    of  March,  1892, 

Leopold  Weis  had  said  premises,  by  regular 
transfers,  from  the  state  of  Texas  to  himself; 
that  on  this  day,  for  a  valuable  consideration 
puld  by  J.  W.  Hammond,  Leopold  Weis  con- 


veyed, by  special  warranty  deed,  said  .prem- 
ises to  J.  W.  Hammond;  that  J.  W.  Ham- 
mond at  once  took  possession  of  said  prem- 
ises; that  on  the  28th  day  of  February,  1884, 
for  a  valuable  consideration  paid  to  J.  W. 
Hammond,  he  conveyed  said  premises  to  W. 
D.  Willis,  who  at  once  took  possession  under 
his  deed;  that  on  the  2d  day  of  July,  1894, 
for  a  valuable  consideration  paid  to  W.  D. 
Willis  by  defendants,  Peters  &  Willis,  W.  D. 
Willis  conveyed,  by  valid,  executed,  special 
warranty  deed,  to  Peters  &  Willis,  defendants, 
said  premises.  That  defendants  at  once  took 
possession  of  said  premises.  And  defendants 
allege  that  the  said  trust  deed  and  the  afore- 
said deeds  were  each  duly  filed  and  recorded 
In  the  proper  deed  and  mortgage  records  of 
Polk  county  at  once  after  said  instruments 
were  executed  as  pleaded,  and  plaintiff  had 
actual  as  well  as  constructive  notice  thereof 
from  the  time  of  their  execution;  that  these 
defendants  then  believed,  and  had  good  rea- 
son to  believe,  that  they  thereby  acquired  a 
good  and  .valid  title  to  said  premises.  And 
defendants  say  that  they  have  made  perma- 
nent and  valuable  Improvements  on  said  lots 
and  premises  since  they  have  held  possession 
under  said  deed,  of  the  value  of  $417.95, 
shown  by  Exhibit  Z,  hereto  attached,'  and 
made  a  part  hereof.  And  defendants  pray 
for  Judgment  for  the  value  of  said  improve- 
ments, in  case  Judgment  herein  be  rendered 
for  plaintiff  for  said  premises,  or  any  part 
thereof,  on  which  said  Improvements  are  sit- 
uated. 

"Defendants  further  allege,  and  here  charge 
the  facts  to  be,  that  when  Leopold  Weis  pur- 
chased said  premises  at  said  sale,  he  had  no 
knowledge  of  any  defects  in  plaintiff's  title; 
that,  when  J.  W.  Hammond  purchased  said 
premises  of  Leopold  Weis,  he  had  no  knowl- 
edge of  any  defect  in  the  title  to  the  property 
he  purchased;  that  when  W.  D.  Willis  pur- 
chased said  premises  of  J.  W.  Hammond  he 
had  no  knowledge  of  any  defects  in  the  title 
to  the  property  he  purchased;  that  when  de- 
fendants, Peters  &  Willis,  purchased  said 
premises  as  aforesaid,  they  had  no  knowledge 
of  any  defects  in  the  title  to  the  property  they 
purchased.  And  defendants  further  allege, 
and  here  charge  the  facts  to  be,  that  the  said 
trust  deed  from  plaintiff,  D.  S.  Chandler,  to 
W.  H.  Howard,  trustee,  for  the  use  of  said 
beuenclarles,  gave  power  of  substitution, 
granting  to  the  substitute  trustee  the  same 
powers  given  the  original  trustee;  that  said 
trust  deed  authorized  and  empowered  the 
trustee  or  his  substitute,  when  said  property 
was  sold,  to  convey  to  the  purchaser  thereof  a 
deed,  with  full  covenants  of  warranty  of  title 
from  plaintiff,  binding  the  said  D.  S.  Chand- 
ler, his  heirs  and  assigns,  thereby;  that  plain- 
tiff, by  his  said  trust  deed,  expressly  cove- 
nanted thereby  with  said  beneficiaries  and 
said  trustee  and  his  substitute  that  the  sale 
made  under  said  trust  deed  should  forever  be 
a  perpetual  bar  against  the  said  D.  S.  Chand- 
ler, plaintiff,  his  heirs  and  assigns,  and  all 
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persons  claiming  tinder  any  of  them,  and  that 
the  recitals  in  the  conveyance  to  the  purchas- 
er should  be  full  evidence  of  the  truth  of  the 
matters  therein  stated,  and  all  prerequisites  to 
the  sale  should  be  presumed  to  have  been  per- 
formed. Defendants  allege"  that  the  deed  ex- 
ecuted by  H.  J.  Labatt,  substitute  trustee, 
under  said  power,  to  Leopold  Wels,  conveyed 
said  premises  here  In  question  to  Leopold 
Wels,  his  heirs  and  assigns,  with  full  cove- 
nants of  warranty,  as  authorized  by  said 
trust  deed;  that  by  the  terms  of  said  trust 
deed,  taken  In  connection  with  the  facts  plead- 
ed by  these  defendants,  plaintiff  is  now  estop- 
ped from  claiming  a  prior  or  subsequently 
acquired  title  to  said  premises  by  or  through 
any  person  or  parties  whomsoever.  And  de- 
fendants here  now  plead  against  said  plain- 
tiff, in  reconvention,  his  said  warranty  and 
covenants  in  said  trust  deed,  and  in  the  deed 
of  said  substitute  trustee  to  Leopold  Wels,  un- 
der and  through  whom  these  defendants 
claim,  and  pray  for  judgment  as  the  facts 
may  show  defendants  entitled  *to  receive. 
And,  by  way  of  further  plea,  defendants  say 
that  they  have  rendered  and  paid  taxes  on  the 
property  sued  for  In  this  case  since  they  pur- 
chased the  same,  to  wit,  fifty  dollars  per  year; 
that,  In  case  plaintiff  recovers  in  this  suit, 
then  defendants  are  entitled  to  recover,  as  a 
part  of  their  judgment  in  this  case,  the  taxes 
so  paid. 

"Considering  the  premises,  defendants  pray 
that,  if  plaintiff  prevails  in  this  action,  then 
that  these  defendants  recover  a  judgment 
against  plaintiff  for  $600,  the  amount  of  the 
bid  of  Leopold  Weis  for  the  property  in  plain- 
tiff's petition  described  when  he  (said  Wels) 
purchased  the  same,  which  went  as  a  credit 
on  plaintiff's  said  Indebtedness  to  Leopold 
Wels  and  Bald  pool  creditors,  together  with  10 
per  cent,  interest  thereon  from  the  day  of 
sale,  and  that  the  same  be  decreed  a  Hen 
against  said  premises,  and  the  same  be  fore- 
closed; that  defendants  stand,  in  such  event, 
subrogated  to  all  rights  of  Leopold  Wels  and 
said  pool  creditors  under  said  deed  of  trust, 
as  to  the  amount  due  these  defendants  as 
aforesaid,  carrying  a  lien  as  aforesaid.  De- 
fendants pray,  in  the  alternative,  that,  In  case 
their  above  prayer  be  not  granted,  then  that 
they  be  decreed  joint  owners  with  Leopold 
Wels  and  the  pool  creditors  in  and  to  the  full 
amount  of  the  indebtedness  of  plaintiff  to  said 
Leopold  Weis  and  the  said  pool  creditors, 
without  considering  any  credits  by  reason  of 
the  amounts  realized  under  said  trust  deed, 
and  annulling  the  releases  made  by  Leopold 
Wels  and  tie  pool  creditors  to  D.  S.  Chandler, 
and  subrogating  defendants  to  all  the  rights 
to  which  the  evidence  show  them  entitled  un- 
der said  trust  deed  by  reason  of  their  said 
purchase.  Defendants  pray  for  general  re- 
lief." 

"In  the  above-entitled  cause,  now  come  de- 
fendants, and,  by  way  of  plea  in  reconvention, 
allege:  That  plaintiff,  D.  S.  Chandler,  with 
full  knowledge  of  the  facts  pleaded  and  set 


out  in  the  foregoing  answer,  instituted  this 
suit,  well  knowing  that  he  had  no  legal  or 
equitable  claim  or  right  or  title  to  the  lots 
and  premises  described  In  his  petition,  or  any 
part  thereof.  That  plaintiff  instituted  this  ac- 
tion against  these  defendants  without  proba- 
ble cause,  and  maliciously  Intending  to  Injure 
and  damage  these  defendants,  and  by  process 
of  this  court  to  get  up  a  pretended  claim  of 
title  to  said  property,  and  force  these  defend- 
ants to  compromise  this  suit  with  him,  and  to 
pay  him  something  in  a  compromise,  rather 
than  litigate  this  matter  In  a  court  That  by 
reason  of  this  suit  these  defendants  have  been 
actually  damaged,  to  wit,  defendants  have 
employed  counsel  to  defend  them,  at  defend- 
ants' expense  and  cost,  $250,  and  defendants 
allege  that  said  fee  is  reasonable  in  this  case. 
Defendants  will  be  further  damaged,  in  neces- 
sary expense  to  be  Incurred  In  procuring  tes- 
timony, and  time  required  to  be  given  in  this 
case  by  defendants  In  person,  In  preparing  the 
defense,  to  wit,  $250.  Defendants  pray  for 
their  actual  damages  and  for  exemplary  dam- 
ages in  the  sum  of,  to  wit,  $5,000." 

On  the  same  day,  October  4,  1896,  the  plain- 
tiff, in  replication  to  defendants'  answer,  filed 
the  following  supplemental  petition: 

"Plaintiff  would  further  show  to  the  court 
that  the  J.  S.  Brown  Hardware  Company, 
under  sheriff's  sale  duly  and  legally  made  on 
a  judgment  against  plaintiff  and  his  partner, 

John  F.  Carr,  on  the  day  of  ,  18— , 

became  the  purchaser  of  the  land  In  contro- 
versy; that  the  levy  and  sale  made,  under 
which  the  J.  S.  Brown  Hardware  Company 
became  the  purchaser  and  owner  of  the  land 
in  controversy,  was  in  all  things  regular;  that 
there  was  no  property  belonging  to  the  firm 
of  Chandler  &  Carr  subject  to  execution;  that 
plaintiff  was  Indebted  to  the  said  Brown 
Hardware  Company,  and  on  the  20th  day  of 
November,  1891,  said  Brown  Hardware  Com- 
pany caused  to  be  issued  out  of  the  district 
court  of  Galveston  county  a  writ  of  attach- 
ment, directed  to  the  sheriff  or  any  constable 
of  Polk  county,  Texas,  which  writ  of  attach- 
ment was  duly  levied  by  the  sheriff  of  Polk 
county,  on  the  21st  day  of  November,  1891, 
on  the  property  In  controversy;  that,  upon 
due  proceedings  had,  said  Brown  Hardware 
Company  recovered  judgment  in  the  district 
court  of  Galveston  county  against  plaintiff 
and  his  partner,  John  F.  Carr,  and  foreclosed 
the  attachment  Hen  obtained  by  levy  of  said 
attachment,  and  obtained  from  said  court  an 
order  of  sale  to  sell  the  land  in  controversy; 
that  the  sheriff  of  Polk  county,  under  order 
of  sale,  duly  and  legally  advertised,  as  requir- 
ed by  law,  the  land  In  controversy  for  sale; 

that  on,  to  wit,  the  day  of  March,  1892 

(it  being  the  first  Tuesday  In  March,  1892), 
the  said  sheriff,  after  said  legal  advertisement, 
sold  said  land,  and  the  Brown  Hardware 
Company  became  the  purchaser  thereof;  that 
all  of  the  proceedings  aforesaid  were  in  all 
things  regular  and  legal,  and  the  said  Brown 
Hardware  Company  became  then  the  owners 
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of  the  land  In  controversy;  that,  before  the 
Institution  of  this  salt,  plaintiff  entered  Into 
negotiations  with  the  said  Brown  Hardware 
Company  for  their  title  to  said  land  under 
said  sale,  and  did  In  fact  and  In  truth  make 
a  trade  and  bargain  with  the  said  Brown 
Hardware  Company  for  their  title  to  the  land 
in  controversy,  and  fully  owned  said  title  be- 
fore the  institution  of  this  suit.  But  plaintiff 
shows  that  the  deed  from  the  said  Brown 
Hardware  Company  to  plaintiff  to  the  land 
in  controversy  was  not  executed  until  Novem- 
ber 4,  1896.  But  plaintiff  says  that  he  owned 
and  bad  title  of  the  said  Brown  Hardware 
Company  before  this  suit  was  Instituted,  but 
no  deed  for  it  Plaintiff  now  alleges  these 
facts  by  supplemental  petition,  and  asks  that 
he  be  allowed  to  use  the  title  as  above  set  out, 
in  connection  with  his  title,  in  the  trial  of  this 
case,  to  establish  his  right  to  the  land  In  con- 
troversy. And  plaintiff  says  further  that  the 
discharge  of  the  assignee,  O.  E.  Oakes,  as 
shown,  had  nothing  to  do  with  this  litigation; 
that  plaintiff  brought  suit  against  said  Oakes 
to  force  him  to  make  due  showing  of  his  said 
acts  as  a  trustee  under  a  different  trust  from 
the  one  under  which  defendants  claim  this 
title,  and  plaintiff  says  that,  If  there  is  any 
act  or  fact  in  the  Oakes  matter  that  is  preju- 
dicial to  plaintiff's  rights  In  this  matter,  the 
same  ought  to  be  considered,  and  the  same 
was  not  authorized  by  such  proceeding,  and 
plaintiff  had  no  intention  of,  and  did  not  be- 
lieve that  he  was,  ratifying  any  act  or  part 
in  tbe  transaction  by  which  defendants  claim 
title  to  tbe  land  in  controversy,  and  the  title 
herein  was  no  way  involved  In  the  Oakes  mat- 
ter. And  plaintiff  says  the  alleged  change  in 
the  deed  of  trust  by  plaintiff  authorizing  sale 
of  land  in  Polk  county  is  not  shown  to  be  in 
writing,  and  is  insufficient  to  vary  the  terms 
thereof.  And,  for  further  plea,  plaintiff  says 
that  all  the  claims  against  plaintiff  secured  by 
trust  deed  to  W.  H.  Howard,  and  to  which 
claims  defendants  claim  subrogation,  and  of 
which  defendants  pray  foreclosure,  became 
due  and  accrued  more  than  two  and  four 
years  before  defendants  sought  any  legal  re- 
lief In  the  court,  and  are  therefore  barred  by 
the  statute  of  limitation,  and  plaintiff  pleads 
the  two  and  four  years'  statute  of  limitation. 
And,  for  further  plea  In  this  behalf,  plaintiff 
denies  each  and  every  allegation  In  said  an- 
swer contained,  save  such  as  in  this  plea  ad- 
mitted. Wherefore  plaintiff  prays  as  in  orig- 
inal petition." 

On  the  8th  of  October,  1896,  the  defendants 
filed  the  following  trial  amendment: 

"That  from  the  day  said  sale  took  place  un- 
der said  trust  deed  by  H.  J.  Labatt,  substitute 
trustee,  up  to  the  time  of  filing  this  suit,  plain- 
tiff studiously  concealed  from  Leopold  Wels, 
from  J.  W.  Hammond,  from  W.  D.  Willis,  and 
from  these  defendants  all  knowledge  of  the 
facts  he  now  pleads,— that  he  claimed  tbe  land 
in  question  since  said  sale,  and  intended  to 
hold  that  said  trust  deed  was  not  legally  fore- 
closed,—but,  on  the  contrary,  ever  since  said 


sale,  up  to  the  filing  of  this  action,  plaintiff 
has  lulled  to  repose  and  nonaction  Leopold 
Wels,  J.  W.  Hammond,  W.  D.  Willis,  and 
these  defendants,  by  asserting  all  during  said 
time  that  he  (plaintiff)  approved  of  said  sale, 
and  did  not  claim  any  right  In  or  to  the  prem- 
ises here  sued  for,  adverse  to  Leopold  Wels, 
to  J.  W.  Hammond,  to  W.  D.  Willis,  or  these 
defendants;  that,  had  plaintiff  asserted  any 
claim  during  said  time  to  said  premises,  then 
Leopold  Wels,  J.  W.  Hammond,  W.  D.  Willis, 
and  these  defendants,  or  those  then  claiming 
said  premises  under  said  trust  sale,  would 
have  at  once  Instituted  suit  against  plaintiff. 
And  of  this  defendants  put  themselves  upon 
the  country." 

On  the  trial  of  the  cause  on  the  15th  of 
June,  1898,  the  plaintiff  was  permitted  by  the 
court,  over  the  objection  of  defendants,  to 
take  a  nonsuit;  and  the  court  rendered  judg- 
ment that  plaintiff  take  nothing  by  his  suit, 
and  that  the  defendants  go  hence  without  day, 
and  recover  of  the  plaintiff  their  costs,  to  all 
of  which  the  defendants  excepted,  and  gave 
notice  of  appeal,  and  In  this  court  present  the 
following  assignments  of  error:  "First  As- 
signment of  Error.  The  trial  court  erred  In 
permitting  plaintiff  to  take  a  nonsuit  over  the 
objection  of  defendants'  counsel;  holding  that 
defendants'  pleas  were  all  defensive,  and  did 
not  entitle  defendants  to  a  judgment  against 
plaintiff  on  the  issues  pleaded  by  defendants 
and  joined  by  plaintiff.  Second  Assignment 
of  Error.  The  trial  court  erred  in  holding  that 
the  defendants'  plea  In  reconvention  and  for 
damages  against  plaintiff  was  subject  to  ex- 
ception, and  did  not  prevent  plaintiff  from  tak- 
ing a  nonsuit,  which  the  court  permitted  plain- 
tiff to  have  entered  over  defendants'  objection 
and  exception." 

These  assignments,  in  the  opinion  of  a  ma- 
jority of  the  members  of  this  court,  are  not 
well  taken,  as,  in  their  judgment,  the  matters 
pleaded  by  the  defendants  are  purely  defen- 
sive, and  do  not,  as  pleaded,  entitle  the  ap- 
pellants to  a  judgment  giving  them  affirma- 
tive relief,  and  that  the  Judgment  of  the  low- 
er court  should  be  affirmed.  In  this  judgment 
of  the  court  I  cannot  concur,  and  I  respect- 
fully dissent  therefrom.  The  appellants  de- 
ralgn  title  to  the  property  in  litigation  from  a 
sale  made  under  a  deed  of  trust  executed  by 
the  appellee;  and  appellee,  by  his  suit,  seeks 
to  have  the  deeds  of  conveyance  constituting 
appellants'  chain  of  title  canceled,  because,  as 
he  alleges,  the  sale  by  the  trustee  was  void, 
In  that  the  deed  of  trust  authorized  and  re- 
quired that  the  property  be  sold  In  Galveston, 
but  that  It  was  sold,  in  violation  of  the  ex- 
press terms  of  the  power  of  attorney,  In  Liv- 
ingston. The  appellants,  by  their  answer,  ad- 
mit that  the  deed  of  trust  required  the  sale  to 
be  made  In  Galveston,  but  aver  that  it  was 
made  in  Livingston  at  the  special  request  of 
the  appellee,  and  that  appellee  was  present  at 
the  sale,  and  aided  and  assisted  the  trustee 
In  making  the  sale,  and  then  and  there  ap- 
proved the  same;  and  they  further  aver  that 
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the  appellee  afterwards  affirmed  and  ratified 
the  sale,  and  that  be  declared  to  each  of  ap- 
pellants' vendors,  and  to  appellants  them- 
selves, before  the  property  In  question  was 
severally  purchased  by  them,  that  he  (appel- 
lee) made  no  claim  to  the  property,  and  that 
the  sale  by  his  attorney  under  the  deed  of 
trust  aforesaid  passed  the  title  of  the  property 
from  appellee  to  the  purchaser  at  said  sale. 
These  matters  were  pleaded  by  appellants  aa 
constituting  an  estoppel,  and  they  further 
pleaded  that  the  deed  of  trust  authorized  the 
trustee  to  convey  the  land  to  the  purchaser  at 
the  trust  sale,  with  covenant  of  general  war- 
ranty, and  that  the  land  was  so  conveyed  by 
the  trustee  to  the  purchaser  at  the  trustee's 
sale.  The  appellee,  by  his  supplemental  peti- 
tion, asserted  a  title  subsequently  acquired  to 
the  property,  and,  In  addition,  joined  issue 
with  the  appellants  upon  the  facts  pleaded  by 
them  In  estoppel.  Thus,  it  Is  apparent  that 
the  appellants'  title  to  the  property,  if  title 
they  had,  rested  in  part  in  parol.  The  deed 
of  trust,  requiring  the  property  to  be  sold  In 
the  city  of  Galveston,  was,  It  seems,  of  record 
In  the  county  In  which  the  property  was  sold, 
in  disregard  of  his  duty,  by  the  trustee,  and 
without  authority,  as  charged  by  the  appellee; 
and,  since  the  sale  by  the  trustee,  the  property 
had  been  sold  by  the  sheriff  of  the  latter  coun- 
ty, under  execution,  to  satisfy  a  judgment 
rendered  in  favor  of  a  creditor  of  appellee, 
and  from  the  purchaser  under  the  execution 
sale  the  appellee  bought  the  property,  and  Is 
asserting  title  thereto  in  this  suit  If  the 
averments  made  by  appellants  in  their  answer 
oT  December  4,  1896,  be  true,  the  appellee  is 
estopped  from  claiming  the  property  In  con- 
troversy; and  It  is  therefore  essential,  for  the 
security  of  their  title,  and  for  the  removal  of 
the  cloud  therefrom,  that  appellants  should 
have  a  judicial  decision  upon  the  issues  joined 
between  them  and  appellee  as  to  the  facts 
pleaded  by  appellants  In  estoppel.  The  fact 
that  the  appellants  pray  for  no  specific  relief 
Is,  It  seems  to  me,  immaterial.  They  allege 
what  they  aver  to  be  the  facts  under  which 
the  trustee  made  sale  of  the  property  In  Liv- 
ingston, Instead  of  Galveston,  and  under  which 
they  and  those  under  whom  appellants  claim 
were  Induced  to  buy  the  property,  and  pray 
for  such  judgment  as  the  facta  entitled  them 
to;  and  such  facts,  assuming  the  averments 
of  the  answer  to  be  true,  clearly  show  (in  the 
language  of  the  decisions  of  our  supremo 
court,  and  in  the  words  of  the  statute)  In  the 
appellants  "a  cause  of  action  arising  out  of, 
or  Incident  to,  or  connected  with  the  plain- 
tiff's cause  of  action."  The  lower  court, 
therefore,  in  my  opinion,  erred  in  entering  a 
judgment  of  dismissal  over  the  objection  of 
the  appellants,  and  in  not  retaining  the  case, 
and  trying  and  deciding  the  Issues  joined  be- 
tween the  parties  upon  the  matters  alleged  by 
the  appellants  in  estoppel;  and  for  such  error 
the  judgment  should  be  reversed,  and  the 
cause  remanded.  Vide  Egery  v.  Power,  5 
Tex.  501;  Hammonds  v.  Belcher,  10  Tex. 


271;  Carlln  v.  Hudson,  12  Tex.  202;  Scalf  v. 
Tompkins,  61  Tex.  479;  Cannon  v.  Hemphill, 
7  Tex.  184.  The  judgment  is  affirmed,  in  ac- 
cordance with  the  opinion  of  the  majority  of 
the  court  Affirmed. 

PLEASANTS,  J.,  dissents. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE 00.  v.  JENNINGS  et  al. 

(Court  of  Civil  Appeals  of  Texas.  April  29, 
1899.) 

Judgment  bt  DsrAtnvr— Vacation. 
On  the  appearance  day  of  the  first  term  of 
the  county  court,  after  the  filing  of  a  record  of 
an  appeal  by  a  defendant  from  a  justice's  court, 
a  judgment  by  default  was  rendered  against  de- 
fendant. The  pleadings  were  oral  except  the 
account  sued  on;  and  the  justice  failed  to  make 
a  note  of  defendant's  pleadings  on  his  docket. 
The  day  before  said  appearance  day,  defend- 
■  ant's  attorney,  who  had  sole  charge  of  the  case, 
was  taken  sick,  and  was  unable  to  attend  to  the 
case  until  a  few  days  after  the  rendition  of 
judgment,  whereupon  he  moved  to  set  the  judg- 
ment aside,  showing  that  defendant  had  a  meri- 
torious defense,  'field,  that  a  refusal  to  grant 
the  motion  was  error. 

Appeal  from  Harrison  county  court;  James 
W.  Pope,  Judge. 

Action  In  a  justice's  court  by  R.  L.  Jen- 
nings and  another  against  the  Southwestern 
Telegraph  &  Telephone  Company.  From  a 
judgment  for  plaintiffs,  defendant  appealed 
to  the  county  court  which  rendered  a  judg- 
ment by  default  for  plaintiffs.  From  a  re- 
fusal to  set  the  judgment  aside,  defendant  ap- 
peals. Reversed. 

W.  S.  Bramlltt  for  appellant  Marvin  Tur- 
ney,  for  appellees. 

BOOKHOUT,  J.  This  suit  was  Instituted 
by  R.  L.  and  S.  B.  Jennings  In  the  justice 
court  of  precinct  No.  S,  Harrison  county,  Tex., 
on  July  27, 1898,  against  appellant  the  South- 
western Telegraph  &  Telephone  Company,  on 
an  account  for  the  sum  of  $195,  wherein 
plaintiffs  claimed  that  the  defendant  had 
damaged  certain  property  of  the  plaintiffs  by 
cutting  therefrom  certain  trees  and  timber 
during  the  months  of  June  and  July,  1898. 
The  defendant  entered  its  appearance  in  said 
justice  court  in  due  time  by  a  general  demur- 
rer and  general  denial,  and  thereafter,  on  the 
16th  day  of  September,  1898,  the  case  was 
tried  before  the  justice  of  the  peace,  and 
judgment  rendered  for  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $150. 
The  defendant  perfected  Its  appeal  from  said 
judgment  to  the  county  court  of  Harrison 
county,  Tex.,  by  filing  its  appeal  bond  with 
said  justice  of  the  peace  on  the  26th  day  of 
September,  1898.  The  transcript  of  the  rec- 
ord and  the  appeal  bond  filed  with  said  jus- 
tice were  filed  with  the  clerk  of  the  county 
court  of  Harrison  county  on  the  6th  day  of 
October,  1898.  The  case  was  called  in  said 
county  court  on  the  appearance  day,  same 
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being  the  18th  day  of  October,  1808,  of  the 
first  term  of  the  county  court  next  succeeding 
the  day  said  transcript  and  record  and  appeal 
bond  were  filed  with  the  clerk  thereof,  and 
judgment  entered  against  the  defendant  (ap- 
pellant) by  default  for  the  sum  of  $150,  as 
appears  by  the  said  judgment.  The  appel- 
lant filed  its  first  amended  motion  for  a  new 
trial  and  rehearing  upon  the  merits,  amend- 
ing its  motion  filed  October  21,  1898,— which 
last  motion  was  not  filed  earlier  than  said 
date  for  the  reasons  hereinafter  set  out,— up- 
on the  31st  day  of  October,  1898,  which  said 
amended  motion  was  by  the  court  overruled, 
to  which  action  of  the  court  the  appellant 
then  and  there  in  open  court  excepted,  and 
gave  notice  of  appeal  to  the  court  of  civil 
appeals  for  the  Fifth  supreme  judicial  dis- 
trict. An  agreed  statement  of  facts  was  ap- 
proved and  filed  October  31,  1898,  and  the 
appeal  bond  of  appellant  as  above  was  filed 
with  and  approved  by  the  clerk  of  the  county 
court  on  the  17th  day  of  November,  1898. 
The  assignments  of  error  of  the  appellant 
were  filed  with  said  clerk  on  the  8d  day  of 
December,  1898.  The  county  court  adjourned 
the  5th  day  of  November,  1898.  The  plead- 
ings of  both  parties  were  oral,  except  the 
account  sued  upon,  which  was  in  writing. 
The  justice  failed  to  make  a  note  of  defend- 
ant's pleadings  upon  his  docket.  Under  appel- 
lant's fourth  and  fifth  assignments  of  error 
It  presents  a  proposition  to  the  effect  that  the 
defendant,  the  Southwestern  Telegraph  & 
Telephone  Company,  had  a  meritorious  de- 
fense to  the  suit,  which  it  was  prevented  from 
presenting  in  the  county  court  by  the  un- 
avoidable sickness  of  defendant's  attorney  to 
whom  had  been  given  the  sole  and  exclusive 
management  of  the  case;  and  a  motion  to 
set  aside  the  Judgment  by  default  setting  up 
these  matters,  having  been  timely  made, 
should  have  been  granted.  The  uncontradict- 
ed evidence  introduced  upon  the  hearing  of 
the  motion  to  set  aside  the  Judgment  shows 
that  the  cause  was  tried  in  the  Justice's  court 
on  the  16th  day  of  September,  1898,  and  a 
Judgment  rendered  against  defendant  com- 
pany. From  this  judgment  said  company  ap- 
pealed to  the  county  court.  The  county  court 
met  on  Monday,  the  17th  day  of  October, 
1898,  and  on  the  next  day,— it  being  appear- 
ance day,— upon  the  call  of  the  appearance 
docket,  plaintiffs,  by  their  attorney,  entered 
their  appearance  in  said  cause,  and  thereafter 
on  the  same  day  the  cause  was  tried.  The 
defendant  (appellant  here)  not  appearing  in 
any  way,  .a  judgment  was  rendered  for  plain- 
tiffs for  $150. 

The  evidence  shows  that  within  three  days 
after  the  trial  of  the  cause  in  the  justice's 
court,  upon  the  return  of  appellant's  attorney 
to  his  home  in  Dallas,  he  was  taken  sick,  and 
confined  to  his  bed  continuously  until  the  16th 
day  of  October,  on  which  day  he  drove  out  to 
the  fair  grounds  at  Dallas,  to  see  the  general 
superintendent  of  the  defendant  company,  to 
submit  a  proposition  in  reference  to  compro- 
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mlsing  said  cause.  Upon  his  return  he  was 
again  taken  sick,  and  confined  to  his  bed  un- 
til October  20th,  on  which  day  he  got  up,  and 
went  to  Long-view,  and  there  telephoned  to 
plaintiffs'  (appellees')  attorney,  asking  him 
when  it  would  suit  him  to  try  this  case.  He 
was  then  Informed  of  the  rendition  of  the 
judgment  on  the  18th.  This  was  the  first 
Information  that  appellant's  attorney  had  of 
the  rendition  of  said  Judgment  He  was  the 
sole  attorney  in  the  case,  and  had  the  sole 
and  exclusive  management  of  the  defense  of 
said  suit.  On  the  20th  said  attorney  filed  a 
motion  to  set  aside  said  judgment,  setting  up 
the  above  facts,  as  well  as  others,  which  were 
disputed,  and  hence  will  not  be  now  consid- 
ered. The  motion  also  set  up  that  the  com- 
pany had  a  meritorious  defense  to  said  suit 
stating  specifically  in  what  said  defense  con- 
sisted. This  part  of  the  motion  was  also  sup- 
ported by  the  uncontroverted  evidence.  We 
think,  under  these  facts,  defendant  was  enti- 
tled to  have  the  Judgment  set  aside,  and  an 
opportunity  to  present  its  defense.  The  prop- 
osition announced  by  appellant  under  Its 
fourth  and  fifth  assignments  of  error  is  sup- 
ported by  the  authorities.  Goodhue  j.  Mey- 
ers, 58  Tex.  408;  Dowell  v.  Winters,  20  Tex. 
797;  Holllman  v.  Pearlstone  (Tex.  Civ.  App.) 
29  S.  W.  542.  For  the  error  pointed  out  the 
judgment  Is  reversed,  and  cause  remanded. 


KAHLER  et  aL  v.  BETTERTON  et  al.» 
(Court  of  Civil  Appeals  of  Texas.  March  4, 
1899.) 

Mechanic*'  Liens — Sals — Proceeds — Deposit  in 
Coubt— Taxes—  Payment— Courts. 
Where  property  is  sold  under  foreclosure 
of  mechanics'  hens,  and  part  of  the  proceeds 
belonging  to  the  legal  owner  is,  pursuant  to  de- 
cree, deposited  in  court  to  await  its  further  or- 
der, the  court  has  power  to  order  taxes,  due  on 
the  property  before  sale,  paid  out  of  such  pro- 
ceeds. 

Appeal  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Foreclosure  of  mechanic's  lien  by  Samuel 
Caruthers  against  Mrs.  J.  B.  Cowan  and  oth- 
ers. There  was  a  decree  for  plaintiff,  and, 
from  an  order  directing  taxes  to  be  paid  out 
of  the  proceeds  of  the  foreclosure  sale,  all 
parties  appeal.  AflSrmed. 

Thomas  Shearon,  for  plaintiffs.  Morris  & 
Crow,  for  defendants. 

FINLBY,  C.  J.  The  record  presented  in 
this  appeal  is  quite  singular.  It  contains  nei- 
ther statement  of  facts,  bills  of  exception,  nor 
pleadings  filed  by  appellants  in  the  trial  court. 
From  the  different  papers  embodied  in  the 
transcript  we  gather  the  following  informa- 
tion: In  a  certain  suit  (No.  10,300,  Samuel 
Caruthers  against  Mrs.  J.  B.  Cowan  and  oth- 
ers), in  the  district  court  of  Dallas  county,  a 
decree  was  rendered  establishing  the  me- 
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chanlc's  lien  In  favor  of  Caruthers  for  $11,- 
868.50,  and  In  favor  of  Gary  &  Smith  for  $1,- 
922.93,  upon  the  buildings  and  improvements 
situated  upon  a  certain  lot  of  land  in  the  city, 
the  legal  title  to  which  was  decreed  to  be  in 
W.  J.  Betterton  and  the  Security  Mortgage 
&  Trust  Company,  of  which  H.  A.  Kahler 
was  and  is  the  receiver.  It  was  also  decreed 
that  such  improvements  could  not  be  removed 
from  the  land  without  great  expense  and  loss, 
and  It  was  adjudged  that  the  Improvements 
were  of  the  value  of  $10,800,  and  the  lot  of 
the  value  of  $7,200.  It  was  ordered  that,  un- 
less the  said  owners  of  the  lot  paid  off  said 
Hen  debts  within  30  days,  the  lot  and  im- 
provements thereon  should  be  sold  by  the 
sheriff  as  under  execution,  and  that  the  pro- 
ceeds of  the  sale  should  be  applied  —First,  to 
the  payment  of  costs;  second,  three-fifths  of 
the  balance  to  the  payment  of  said  mechanic's 
lien  debts  pro  rata,  and  the  remaining  two- 
fifths  should  be  paid  Into  the  registry  of  the 
court,  for  Betterton,  and  Kahler,  receiver, 
subject  to  the  further  order  of  the  court 
It  appears  that  the  property  was  regularly 
sold;  that  J.  T.  Elliott  became  the  purchaser; 
and  that  the  proceeds  were  applied  in  accord- 
ance with  the  decree  and  order  of  sale,  $3,- 
458.07  being  deposited  In  the  registry  of  the 
court  as  the  two-fifths  going  to  Betterton,  and 
Kahler,  receiver.  Caruthers,  the  plaintiff  in 
the  original  suit,  Joined  by  Elliott,  the  pur- 
chaser of  the  property,  demanded  of  the  sher- 
iff that  he  pay  certain  state,  county,  and  city 
taxes  due  upon  the  property  out  of  the  two- 
flfths  of  the  proceeds  going  to  Betterton,  and 
Kahler,  receiver;  and,  on  the  sheriff's  refusal 
to  do  this,  they  filed  in  said  cause  a  verified 
motion,  setting  forth  the  taxes  due  on  the 
property,  and  praying  the  court  that  It  direct 
the  payment  of  such  taxes  out  of  the  said 
fund  deposited  by  the  sheriff  In  the  registry 
of  the  court.  Upon  this  motion  no  issue 
seems  to  have  been  Joined  by  either  Better- 
ton,  or  Kahler,  receiver.  The  court  heard  the 
motion,  all  the  parties  appearing,  and  ordered 
that  two-fifths  of  such  taxes  should  be  paid 
out  of  said  fund,  and  to  this  order  all  the  par- 
ties excepted,  and  gave  notice  of  appeal.  No 
motion  for  new  trial  was  made,  and,  as  pre- 
viously stated,  no  bills  of  exception  and  no 
statement  of  facts  appear  in  the  record. 
Appellants,  though  afforded  the  opportunity 
to  defend  against  the  motion  In  the  trial  court, 
filed  no  contest  whatever,  and  seem  to  have 
reserved  their  right  of  contest  wholly  for  this 
court,  and  here  they  attack  the  action  of  the 
court  as  fundamentally  wrong.  It  Is  quite 
doubtful  whether  they  should  be  heard  to 
question  the  action  of  the  trial  court  at  all, 
under  these  conditions.  At  any  rate,  we 
must  give  every  presumption  In  favor  of  the 
regularity  and  correctness  of  the  proceedings 
below,  and  determine  only  the  question  of 
power  of  the  trial  court  to  make  the  order 
complained  of.  First,  we  must  assume  that 
the  taxes  were  due  by  the  owners,  Betterton, 
and  Kahler,  receiver,  upon  the  property  at 


the  time  of  the  sale  and  the  entry  of  the  or- 
der directing  their  payment  out  of  the  funds 
in  the  registry  of  the  court;  second,  that  the 
taxes  were  regularly  levied  and  assessed 
against  the  property  so  as  to  constitute  a 
lien  upon  It,  under  our  statute.  As  between 
the  sovereignties  and  the  purchaser  of  the 
property  at  the  sheriff's  sale,  the  lien  for  the 
taxes  continued  upon  the  land,  and  it  could 
be  sold  for  the  taxes.  The  purchaser  did  not 
become  personally  bound  for  the  payment  of 
the  taxes,  but  his  property  was  bound.  Ap- 
pellants were  personally  bound,  and  it  was 
for  their  obligations  to  the  state,  county,  and 
city  that  the  liens  attached  to  the  land.  The 
court  had  taken  this  property  Into  equitable 
control  In  order  to  do  equity,  It  had  It  sold, 
and  the  portion  of  the  proceeds  belonging  to 
appellants  was  in  the  possession  of.  the  court 
and  subject  to  Its  order.  To  do  full  equity, 
it  was  proper  for  the  court  to  take  cogni- 
zance of  the  taxes  due  on  the  property.  No 
provision  appears  to  have  been  made  as  to  the 
matter  prior  to  the  sale,  and,  as  the  court  had 
not  released  its  jurisdiction,  we  can  see  no 
reason  why  it  did  not  have  the  power  to 
properly  settle  the  equities  after  the  money 
arising  from  the  sale  was  placed  in  the  reg- 
istry of  the  court  As  to  whether  the  court 
properly  meted  out  equity  to  the  parties,  we 
cannot  undertake  to  determine  upon  the  rec- 
ord before  us.  We  simply  determine  that  the 
court  bad  the  power  to  adjust  the  rights  of 
the  parties,  and  we  must  assume  that  this 
power  was  properly  exercised,  under  the  pres- 
entation here  made.  Appellees'  contention 
that  the  court  should  have  directed  all  the 
taxes  paid  out  of  the  said  fund,  Instead  of 
only  two-fifths,  cannot  be  sustained.  We 
have  not  the  facts  before  us,  and  cannot 
know  upon  what  conditions  the  court  based 
Its  action.  Judgment  affirmed. 


CARSON  v.  HOUSSELS. 
(Court  of  Civil  Appeals  of  Texas.  April  8, 
1899.) 

False  Representations — Pleading — Evidence— 
Damages — Instructions. 

1.  A  complaint  for  deceit  must  allege  that 
the  false  representations  were  material,  and 
that  plaintiff  was  ignorant  of  their  falsity,  and 
was  actually  deceived  thereby.  An  allegation 
that  he  relied  on  them  is  insufficient. 

2.  On  an  issue  of  the  materiality  of  false 
representations  as  to  the  number  of  cattle  in  a 
herd,  made  by  the  seller  to  the  buyer,  evidence 
that  the  herd,  as  actually  sold,  was  worth  more 
than  the  price  paid,  and  that,  had  the  buyer 
known  that  it  contained  only  the  number  which 
it  actually  did  contain,  he  would  nevertheless 
have  bought  it  for  the  same  price,  is  admissible. 

3.  The  measure  of  damages  for  false  represen- 
tations by  defendant  that  he  had  sold  no  cattle 
out  of  a  certain  herd  is  the  difference  between 
the  value  of  the  herd  as  it  actually  was  and 
its  value  had  it  been  as  represented. 

4.  In  an  action  for  damages  for  falsely  rep- 
resenting that  defendant  had  sold  no  cattle  out 
of  a  certain  herd,  an  instruction  that  plaintiff 
is  entitled  to  recover  the  reasonable  market  val- 
ue of  the  cattle  which  defendant  had  sold,  and 
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that  in  arriving  at  such  market  value  the  value 
of  the  cattle  an  the  range  as  part  of  the  herd 
should  be  considered,  is  erroneous,  as  authoris- 
ing the  jury  to  infer  that  the  measure  of  dam- 
ages was  the  value  of  the  cattle  sold. 

5.  In  an  action  for  deceit,  an  instruction  that 
the  burden  is  on  plaintiff  to  establish  his  cause 
of  action  by  a  preponderance  of  evidence,  and 
that  the  burden  is  on  defendant  to  show  that 
he  did  not  make  the  false  representations  com- 
plained of,  is  erroneous,  since  a  failure  of  plain- 
tiff to  establish  his  cause  of  action  by  a  pre- 
ponderance of  the  evidence  entitles  defendant 
to  a  verdict. 

6.  In  an  action  for  deceit  by  the  seller  of  a 
herd  of  cattle,  in  misrepresenting  the  number 
of  animals  he  had  sold  out  of  the  herd,  an  in- 
struction that  the  burden  is  on  the  seller  to 
show  that  he  represented  only  that  he  had  not 
sold  any  cattle  during  a  stated  time  is  errone- 
ous, where  the  seller  has  testified  that  the 
representation  was  that  he  had  sold  only  a 
stated  number  during  that  time. 

Appeal  from  Wilbarger  county  court;  James 
R.  Talbert,  Judge. 

Action  by  J.  H.  Houssels  against  T.  A.  Car- 
son. There  was  a  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

J.  A.  Lucky  and  L.  P.  Bonner,  for  appel- 
lant J.  M.  Basham  and  II.  W.  Hall,  for  ap- 
pellee. 

CONNER,  C.  J.  This  was  a  suit  by  appel- 
lee, In  the  county  court  of  Wilbarger  county, 
to  recover  damages  alleged  to  have  been  done 
him  by  reason  of  the  alleged  fraud  and  deceit 
of  appellant  In  the  sale  of  cattle.  It  .was  al- 
leged that  appellee  on  the  3d  day  of  Septem- 
ber, 1885,  purchased  the  brand,  and  all  cattle 
therein,  owned  by  appellant,  at  the  agreed 
price  of  $ 2,100  In  cash  paid  at  the  time;  that 
appellant,  at  and  before  the  sale,  represented 
that  he  owned  all  the  cattle,  save  7  head,  in 
said  brand;  that  he  had  brought  said  brand 
of  cattle  to  Wilbarger  county  In  the  year  1888, 
and  that  there  were  then  78  head  of  cattle  In 
said  brand;  that  since  that  time  but  seven 
head  had  been  sold,— 2  cows  and  5  steers;  and 
that  there  were  at  the  time  of  such  sale  300 
cattle,  more  or  less,  in  said  brand.  Appellee 
alleged  that  them  representations  were  false- 
ly and  fraudulently  made  to  Induce  him  to 
make  such  purchase;  that  in  truth  appellant 
had  sold  out  of  said  brand  44  head  of  cattle 
since  the  time  named,  37  more  than  as  so 
represented,  of  the  value  of  $30  each;  that, 
relying  upon  said  representations,  he  made 
the  purchase  as  stated,  whereby  he  had  suf- 
fered damage  to  the  extent  of  the  value  of  the 
37  head  so  sold.  And  he  prayed  for  judg- 
ment in  the  sum  of  $895.  The  trial  was  by 
Jury,  and  resulted  In  a  verdict  and  Judgment 
for  appellee  in  the  sum  of  $425,  from  which 
appellant  has  duly  appealed  to  this  court 

We  think  the  special  demurrers  to  appel- 
lee's petition  should  have  been  sustained,  as 
insisted  upon  in  the  second  and  third  assign- 
ments of  error.  The  petition  alleges  that  ap- 
pellee, "relying  upon"  the  alleged  false  repre- 
sentations, made  the  purchase,  etc;  but,  to 
sustain  his  action,  it  was  necessary,  not  only 
that  appellee  should  have  relied  upon  the  im- 


puted representation,  but  It  also  must  have 
been  a  material  statement.  It  must  have 
been  a  material  Inducement  to  the  trade.  Ap- 
pellee must  have  been  ignorant  of  its  falsity, 
and  have  been  actually  deceived  thereby,  and 
his  petition  should  have  so  alleged.  This  is 
particularly  true  in  this  case,  In  view  of  the 
fact  that  the  sale  was  for  a  gross  sum,  the 
bill  of  sale  executed  by  appellant  conveyed 
In  the  designated  brand  300  head,  "more  or 
less,"  and  appellee  himself  testified  that  ap- 
pellant refused  to  guaranty  any  specific  num- 
ber. There  was  also  evidence  tending  to 
show  that  appellee,  in  person  or  by  agent, 
made  some  investigation  as  to  the  number  of 
cattle  In  the  brand.  It  therefore  became  im- 
portant to  appellant  to  have  the  necessary  is- 
sues clearly  and  sharply  presented.  2  Story, 
Eq.  Jur.  i  890;  Irvine  v.  Grady  (Tex.  Sup.) 
19  S.  W.  1080;  Jackson  v.  Stockbridge,  29 
Tex.  894. 

In  the  fourth,  fifth,  and  sixth  assignments 
of  error,  complaint  is  made  at  the  action  of 
the  court  below  in  refusing  to  permit  appel- 
lant to  prove  by  appellee  and  others,  as  be 
sought  to  do,  that  the  brand  and  cattle  ac- 
tually received  by  appellant  were  worth  more 
than  the  $2,100  paid,  and  to  ask  appellant,  on 
cross-examination,  while  on  the  witness 
stand,  "that  if  at  the  time  of  the  sale  •  •  • 
be  had  known,  of  his  own  knowledge,  that 
there  were  225  head  of  cattle  in  said  brand, 
and  that  he  would  receive  that  number,  wonld 
he  have  given  the  sum  of  $2,100  for  said 
brand  of  cattle  7"  It  is  asserted  in  appellant's 
brief,  and  not  denied  in  the  brief  of  appellee, 
that  the  evidence  .offered  would  have  shown 
that  appellant  In  fact  received  225  head  of 
cattle  In  the  brand  bought,  of  the  value  of 
$12  each,  and  that  appellant  would  have  an- 
swered the  above  question  and  testified  "that 
if  he  had  known,  of  his  own  knowledge,  at 
the  time  of  his  purchase  of  said  brand  of  cat- 
tle, that  there  were  225  head  of  cattle  in  said 
brand,  and  that  he  would  receive  that  num- 
ber, he  would  have  given  the  sum  of  $2,100 
for  said  brand  of  cattle  on  the  range,  regard- 
less of  any  representations  made  by  defend- 
ant concerning  the  number  he  had  sold  out 
of  said  brand  of  cattle  since  he  brought  them 
in  Wilbarger  county."  We  are  of  opinion 
that  this  evidence  was  admissible  on  the  is- 
sue of  the  materiality  of  the  alleged  false  rep- 
resentation. As  we  have  seen,  one  of  the 
vital  issues  was  whether  toe  false  representa- 
tion, if  any,  was  a  material  Inducement  to  ap- 
pellant's purchase,  and  appellant  had  the 
right  to  have  the  value  of  the  brand  and  cat- 
tle, as  actually  existing  and  received  by  ap- 
pellee, before  the  jury,  to  be  considered  by 
them  as  a  circumstance,  together  with  all  oth- 
er evidence,  In  determining  whether  in  fact 
the  representation,  if  made  as  alleged,  was 
material  and  operated  as  a  material  Induce- 
ment to  appellant's  purchase.  On  the  same 
ground,  we  think  the  interrogatory  put  to  ap- 
pellant on  cross-examination  was  a  proper 
question,  under  the  circumstances.   The  right 
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of  cross-examination  is  a  valuable  right,  and 
appellant  should  hare  been  permitted  the 
privilege  of  probing  the  conscience  and  knowl- 
edge of  appellant  on  this  issue,  and  of  show- 
ing, if  he  could,  that  appellant  in  fact  did  not 
rely  upon  the  alleged  false  representation,  and 
was  not  induced  thereby  to  make  the  purchase. 

The  ninth,  tenth,  and  twelfth  assignments 
complain  of  the  charge  of  the  court  After 
instructing  the  jury  that  if  they  found  the  al- 
leged representations  to  have  been  made,  and 
to  have  been  false,  as  alleged,  and  that  appel- 
lant relied  thereon,  and  was  materially  in- 
duced thereby  to  make  the  purchase,  etc.,  the 
court  further  instructed  them  that  they  would, 
in  the  event  they  so  found,  find  for  plaintiff 
"against  the  defendant,  Carson,  the  reason- 
able market  value  of  all  cattle  sold  out  of 
said  brand  of  cattle  to  Herring,  Fox,  Wilson, 
and  McCreary  (the  purchasers  of  the  37  head) 
on  the  range  of  said  brand  of  cattle,  In  Wil- 
barger county,  Texas,  on  September  3,  1885, 
the  date  of  the  transaction  between  the  par- 
ties; and  in  estimating  plaintiff's  damages, 
If  any,  and  In  arriving  at  the  market  value  of 
the  cattle  or  steers  sold  to  said  Herring,  etc., 
you  should  consider  the  market  value  of  such 
steers  as  though  they  had  never  been  sold  and 
separated  from  the  main  brand,  and  as  though 
they  were  supposed  to  be  running  on  said 
range  as  a  part  and  parcel  of  the  main  brand 
of  cattle  sold  to  plaintiff  by  defendant  on  Sep- 
tember 8,  1898."  The  measure  of  damage 
was  not  the  value  of  those  so  sold.  We  are 
of  opinion  that  the  true  rule  of  damage  in  this 
case  was  the  difference  in  value,  if  any,  at  the 
time  of  the  sale,  between  {he  brand  and  the 
cattle  on  the  range,  in  the  condition  in  which 
they  actually  were  at  the  time,  and  the  value 
of  such  brand  and  cattle  under  the  same  cir- 
cumstances had  the  facts  been  as  represented. 
Farmer  v.  Randel,  28  S.  W.  384;  2  Sedg.  Dam. 
I  762;  Wheadon  v.  Olds,  20  Wend.  174.  From 
the  latter  portion  of  the  charge  quoted,  we 
infer  that  the  court  below  had  in  mind  the 
true  rule  of  damage,  but  we  are  not  at  all 
confident  that  the  Jury  so  understood  it  As 
expressed,  the  jury  may  have  believed,  and 
most  probably  did  believe,  that  the  true  meas- 
ure of  appellee's  damage  was  the  value  of  the 
cattle  sold,  or  that  the  difference  in  the  value 
of  the  brand  and  cattle  as  they  were  and  as 
represented  was  necessarily  the  value  of  the 
37  head  sold.  Neither  proposition  would  be 
correct,  and  we  therefore  think  the  charge  ob- 
jectionable, as  at  least  tending  to  confuse  and 
mislead  the  jury. 

The  court  also  gave  the  following  charge 
on  the  burden  of  proof:  "The  burden  is  upon 
plaintiff  to  establish  his  cause  of  action  by  a 
preponderance  of  legal  evidence,  and  likewise 
the  burden  Is  upon  the  defendant  to  establish 
that  he  represented  only  that  he  had  not  sold 
any  cattle  out  of  said  brand  during  past  two 
years,  as  aforesaid,  by  a  preponderance  of 
legal  evidence."  The  writer  well  knows  the 
difficulty  of  accurately  wording  a  charge  dur- 
ing the  heat  and  hurry  of  a  trial,  but  we  think 


this  charge  clearly  erroneous.  The  plaintiff's 
cause  of  action  was  based  on  the  allegation 
that  appellant  had  falsely  represented  that  he 
was  the  owner  of  all  the  cattle  In  the  @ 
brand,  and  that  he  had  brought  87  head  to 
Wilbarger  county  in  1888,  and  had  not  since 
that  time  sold  out  of  said  brand  more  than 
7  head,  whereas  he  In  fact  had  during  said 
time  sold  37  in  addition  to  those  he  said  he 
had  sold.  The  burden  of  proof  was  upon  ap- 
pellee to  prove  these  allegations  by  a  pre- 
ponderance of  evidence,  and  a  failure  to  so  do 
would  have  entitled  appellant  to  the  verdict 
In  the  absence  of  all  evidence  on  his  part 
The  error  in  this  part  of  the  charge  Is  em- 
phasized by  the  fact  that  it  was  alleged  by 
appellant  in  his  answer,  and  so  testified  to 
by  him  on  the  trial,  that  the  only  representa- 
tion he  ever  made  to  appellee  concerning  said 
cattle  "was  that  he  had  not  sold  out  of  said 
brand  but  seven  head  within  two  years  next 
prior  to  the  day  of  said  sale."  The  charge 
quoted,  among  other  things,  informed  the  jury 
that  the  burden  was  on  appellant  to  "establish 
that  he  represented  only  that  he  had  not  sold 
any  cattle  out  of  said  brand  during  past  two 
years."  For  the  errors  indicated,  we  think 
the  case  should  be  reversed  and  remanded, 
and  It  Is  so  ordered. 


.  SMITH  v.  ROACH  et  aLi 

(Court  of  Civil  Appeals  of  Texas.  March  11, 
1899.) 

Bale— False  Representations — Failure  or  Con- 
sideration— Innooent  Pubchasek. 

Where  purchasers  of  an  interest  in  a  col- 
lege were  induced  to  execute  a  note  for  the 
price  on  representation  that  its  debts  amounted 
to  a  certain  sum,  while  in  fact  they  exceeded  it, 
only  a  small  part  of  such  excess  being  known 
to  the  makers,  and  they  were  forced  to  pay 
more  than  the  amount  of  the  note  to  protect 
their  purchase,  there  could  be  no  recovery  on 
the  note  in  the  hands  of  one  not  an  innocent 
holder,  and  who  had  as  yet  paid  nothing  for  it 

Appeal  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Action  by  Ben  W.  Smith  against  J.  W. 
Roach  and  others.  There  was  a  judgment 
for  some  of  defendants,  and  plaintiff  appeals. 
Affirmed. 

Harris,  Etheridge  &  Knight  and  John  N. 
Wharton,  for  appellant.  Morris  &  Crow,  and 
Porter  &  Cohron,  for  appellees. 

RAINET,  J.  This  suit  was  brought  by  ap- 
pellant, Smith,  to  recover  on  a  negotiable  note 
executed  by  John  W.  Roach,  W.  L.  Diamond, 
and  M.  Thomas  Edgerton  to  A  S.  Laird,  who 
indorsed  the  note  to  appellant  Laird  an- 
swered by  general  denial  and  special  plea  that 
he  was  a  mere  indorser,  and  prayed  for  judg- 
ment over  against  his  co-defendants.  Roach, 
Diamond,  and  Edgerton  answered  generally 
by  general  denial,  and  specially  that  said  note 

i  Writ  of  error  denied  by  supreme  court 
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was  executed  to  said  Laird  as  part  considera- 
tion for  his  interest  in  the  Oak  Cliff  College, 
and  that  at  the  time  of  said  sale  said  Laird 
represented  to  them  that  the  total  liability  of 
said  college  was  $2,200.12,  which  was  believ- 
ed and  acted  upon  by  them  in  making  the 
purchase;  that  said  representation  was  false, 
in  that  said  liabilities  then  existing  amounted 
to  the  sum  of  about  $4,000,  which  was  known 
to  said  Laird,  and  fraudulently  concealed  from 
them;  that  the  purchase  of  the  interest  by 
them  was  based  upon  the  liability  as  repre- 
sented by  said  Laird;  and  that  they  would 
not  have  purchased  same  had  the  true  facts 
been  known.    They  further  pleaded  fraudu- 
lent collusion  between  Laird  and  plaintiff; 
that  with  the  knowledge  and  consent  of  plain- 
tiff Laird  transferred  the  note  for  the  express 
purpose  of  defeating  the  defense  which  they 
had  against  same;  and  that  Smith  paid  no 
consideration  therefor.    Special  issues  were 
submitted  to  the  jury,  on  which  judgment  was 
rendered  in  favor  of  plaintiff  against  Laird 
for  the  amount  of  said  note,  and  in  favor  of 
Boach,  Diamond,  and  Edgerton,  from  which 
judgment  Smith  prosecutes  this  appeal. 

Conclusions  of  Fact 
The  note  sued  on  was  executed  in  considera- 
tion for  the  purchase  price  of  Laird's  interest 
In  the  Oak  Cliff  College.  The  college  was 
conducted  by  Laird  and  Edgerton,  Laird  be- 
ing financial  manager,  keeping  the  books,  and 
concealing  from  Edgerton  the  true  financial 
condition  of  the  college;  and  at  the  time  of 
the  purchase  Edgerton  was  not  cognizant  of 
the  true  status  of  the  financial  condition.  In 
consummating  the  purchase,  Edgerton  was 
acting  for  himself,  Diamond,  and  Roach,  but 
Laird  did  not  know  that  Diamond  and  Roach 
were  interested  with  Edgerton  in  the  pur- 
chase. In  the  negotiations  for  the  purchase. 
Laird  represented  that  the  total  indebtedness 
of  said  college  was  $2,200.12,  when  In  fact  the 
total  indebtedness  amounted  to  $3,640.  He 
further  represented  that  $456  due  and  owing 
said  college  was  good  and  collectible,  when 
only  $304.40  of  said  amount  was  good  and  col- 
lectible. These  representations  were  relied 
on  by  the  purchasers,  and  induced  them  to 
make  the  purchase;  they  being  ignorant  of 
the  excess  of  the  liabilities  above  $2,200.12, 
and  also  Ignorant  that  a  portion  of  said  assets 
was  not  good  and  collectible,  except  Edgerton, 
who  knew  of  $350  of  the  excess  of  liabilities 
and  of  $152.20  of  the  worthlessness  of  said 
assets.  In  order  to  protect  their  purchase,  the 
makers  of  said  note  paid  on  the  $1,440  in 
excess  of  the  $2,200.12,  the  amount  represent- 
ed by  Laird  to  be  owing  said  college,  the  sum 
of  $1,031.65.  On  the  16th  day  of  March,  1887, 
said  Laird  Indorsed  the  note  sued  on,  and 
transferred  the  same  to  appellant,  Smith.  In 
consideration  therefor  said  Smith  executed  his 
note  for  $900,  payable  to  the  order  of  said 
Laird,  and  to  become  due  June  10, 1887,  which 
said  note  was  past  due,  and  owned  and  pos- 
sessed by  said  Laird  at  the  date  of  the  trial 


of  this  cause.  Laird  transferred  the  note  to 
Smith  for  the  purpose  of  defeating  the  de- 
fenses to  same  claimed  by  appellees.  At  the 
time  of  the  transfer  of  the  note  sued  on  by 
Laird  to  Smith,  Smith  was  cognizant  of  such 
facts  as  put  him  upon  notice  of  the  defenses 
to  said  note,  and  he  is  not  an  Innocent  hold- 
er thereof. 

Conclusions  of  Law. 

The  evidence  was  sufficient  to  warrant  the 
findings  of  the  Jury  that  the  makers  of  the 
note  were  induced  to  purchase  Laird's  inter- 
est In  the  college,  and  execute  the  note  sued 
on,  by  the  representation  of  Laird  that  the 
total  liabilities  of  the  college  were  much  less 
than  they  really  were;  that  the  existence  of 
said  excess  was  unknown  to  them,  except  a 
small  portion,  known  to  Edgerton;  and  that 
they  had  paid  more  of  said  excess  to  protect 
their  interest  than  the  original  amount  for 
which  said  note  was  executed.  This  being 
so,  the  court  did  not  err  in  rendering  judg- 
ment for  the  makers  of  the  note,  unless  ap- 
pellant, Smith,  was  an  innocent  holder  for 
value.  Under  the  circumstances  surrounding 
the  transfer  of  the  said  note  by  Laird  to  ap- 
pellant, the  Jury  were  warranted  in  finding 
that  Smith  was  not  an  Innocent  holder  of  the 
note;  and  as  the  note  for  $900,  executed  by 
Smith  to  Laird  in  consideration  for  said  trans- 
fer, was  past  due,  and  still  owned  and  pos- 
sessed by  Laird,  Smith  would  not  suffer  loss, 
and  he  Is  In  no  attitude  to  complain.  The 
various  assignments  of  error  complain  of  Is- 
sues submitted  to  the  Jury,  of  the  refusal  to 
submit  special  Issues  requested,  and  of  the 
findings  of  the  Jury.  We  deem  it  unneces- 
sary to  discuss  the  assignments  in  detail.  In 
our  opinion,  there  was  no  material  error  com- 
mitted by  the  court,  or  In  the  findings  of  the 
Jury.    The  Judgment  is  affirmed. 


HOLLOWAY  v.  SHUTTLES  et  al. 
(Court  of  Civil  Appeals  of  Texas.   April  8, 
1899.) 

Husband  and  Wi»b  —  Pbopbbty  or  Hubbard — 
Conveyances  is  Fraud  or  Wife — Remedies. 

1.  The  owner  of  a  business  married,  but  sub- 
sequently abandoned  his  wife,  and  sold  the 
stock.  After  the  marriage  the  business  was 
continued,  but  underwent  no  chance  in  value, 
and  no  community  funds  were  added.  'Eeld, 
that  the  wife  had  no  such  interest  as  entitled 
her  to  recover  from  the  vendee,  as  the  proper- 
ty was  the  separate  property  of  the  husband 
at  the  time  of  sale. 

2.  A  wife,  who  is  a  creditor  of  her  husband, 
cannot,  by  an  equitable  proceeding  of  receiver- 
ship, sequester  his  property  from  a  fraudulent 
vendee,  and  have  it  applied  to  her  debt,  where 
she  has  no  community  interest  in  and  no  lien 
on  it,  since  she  has  only  the  remedial  rights  of 
other  creditors. 

Appeal  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Action  by  Mrs.  John  O.  Holloway  against 
W.  E.  Shuttles  and  others  to  subject  certain 
property  to  the  payment  of  a  debt.  There 
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was  a  judgment  from  which  plaintiff  and  de- 
fendant Shuttles  appeal.  Reversed. 

This  case  is  appealed  upon  an  agreed  state- 
ment of  the  pleadings  and  proof,  under  arti- 
cle 1014,  Rev.  St  The  agreed  statement  Is 
as  follows: 

"Statement  of  the  Pleadings. 

"This  suit  was  brought  by  Mrs.  John  G. 
Holloway,  hereinafter  styled  'appellant'  in 
the  Fourteenth  district  court  of  Dallas  coun- 
ty, Texas,  against  her  husband,  John  O.  Hol- 
loway, O.  B.  Holloway,  and  W.  B.  Shuttles, 
hereinafter  styled  'appellee.'  Mrs.  Holloway 
and  the  said  Shuttles  both  complain  of  the 
judgment  and,  the  said  John  O.  Holloway 
and  G.  R.  Holloway  not  complaining  of  the 
judgment  the  pleadings  and  proof,  as  it  per- 
tains to  them,  will  be  omitted,  except  so  far 
as  it  may  have  a  bearing  upon  the  Issues  be- 
tween appellant  and  appellee.  Appellant  In 
ber  petition,  alleged:  The  marriage  of  her- 
self and  John  G.  Holloway  on  February  27, 
1897,  in  the  city  and  county  of  Dallas,  state 
of  Texas,  and  the  abandonment  of  her  by  her 
husband  on  April  2,  1897,  and  the  subsequent 
and  continued  abandonment  and  absence  in 
England  of  her  said  husband.  The  delivery 
by  her,  to  her  husband,  after  their  marriage, 
of  two  hundred  and  flfty-flve  dollars  ($255.00) 
in  money,  and  jewelry  of  the  value  of  three 
hundred  and  fifty  dollars  ($350.00),  ber  sepa- 
rate property,  which  was  used  by  him  in  the 
retail  grocery  business,  in  which  he  was  en- 
gaged at  the  time  of  her  marriage,  and  until 
his  abandonment  of  her  as  aforesaid.  That 
the  defendant  Shuttles,  after  the  abandon- 
ment of  her  by  her  husband,  had  obtained  pos- 
session, and  had  continued  until  now  in  the 
possession,  of  said  stock  of  groceries  and  a 
lot  of  horses,  harness,  and  delivery  wagons, 
all  of  the  reasonable  value  of  two  thousand 
dollars  ($2,000),  and  transferred  to  him  notes 
and  accounts  of  the  reasonable  value  of  fif- 
teen hundred  dollars  ($1,500),  and  all  of  which 
was  the  community  property  of  herself  and 
her  husband,  John  G.  Holloway.  That  the 
said  Shuttles  was  In  possession  of  the  said 
property  as  the  agent  or  trustee  of  her  hus- 
band. That  he  bad  made  a  pretended  pur- 
chase of  the  said  property  from  her  said  hus- 
band, but  that  the  said  purchase  by  the  said 
Shuttles  was  made  for  the  sole  purpose  of 
defrauding  appellant  That  the  sale  was  col- 
orable, fictitious,  and  fraudulent  and  for  a 
grossly  Inadequate  consideration,  and  was 
made  for  the  sole  purpose  of  defrauding  ap- 
pellant out  of  her  money,  and  out  of  her  com- 
munity interest  in  said  property.  Appellant 
also  alleged  that  the  said  appellee  and  her 
husband,  Holloway,  were  irresponsible  and  in- 
solvent; and  asked  for  appointment  of  a  re- 
ceiver. Appellant  prayed  that  upon  final  trial 
all  of  said  property  be  decreed  to  her,  or  that 
she  have  judgment  for  one-half  of  said  prop- 
erty, being  her  community  interest  therein, 
or  that  she  have  judgment  for  her  said  debt 
and  that  the  same  be  directed  to  be  paid  out 


of  said  property.  The  appellee  answered  by 
a  general  denial,  and  specially  that  none  of 
the  said  property  was  the  separate  property 
of  appellant  nor  the  community  property  of 
appellant  and  appellee,  but  that  all  of  the 
said  property  was  the  Individual  and  separate 
property  of  John  G.  Holloway,  and  that  the 
appellee  was  a  bona  fide  purchaser  for  value 
of  all  of  said  property." 

"Statement  of  Facts  Proven. 

"(1)  On  February  26,  1897,  plaintiff  and 
her  husband,  John  G.  Holloway,  were  mar- 
ried in  the  county  of  Dallas,  state  of  Texas, 
and  lived  together  as  man  and  wife  until 
April  2,  1897,  when  said  defendant  Hollo- 
way, left  and  abandoned  plaintiff  and  went 
to  England,  with  the  intention  of  permanent- 
ly abandoning  her,  and  has  lived  there  con- 
tinuously since.  (2)  Soon  after  their  mar- 
riage, and  before  the  abandonment  of  the 
plaintiff  by  the  defendant  as  aforesaid,  the 
plaintiff  loaned  the  defendant  the  sum  of 
two  hundred  and  fifty-five  dollars  ($265.00) 
in  money,  and  gave  him  her  jewelry  to  use, 
which  was  of  the  value  of  three  hundred  and 
twenty  dollars  ($320.00),  no  part  of  which, 
said  money  or  Jewelry,  has  ever  been  repaid 
to  plaintiff  by  her  said  husband.  That  the 
defendant,  John  G.  Holloway,  owned  no  prop- 
erty of  any  kind,  and  had  no  Income,  except 
as  herein  stated.  Plaintiff  was  then,  and 
now  is,  insolvent.  (3)  At  the  time  of  the 
plaintiff's  marriage,  defendant  John  G.  Hollo- 
way owned  a  stock  of  groceries,  and  at  said 
time,  as  well  as  for  several  years  prior  there- 
to, was  and  had  been  engaged  in  the  busi- 
ness of  buying  and  selling  family  groceries 
at  retail.  After  this  marriage  he  continued 
in  that  business  at  the  same  place  until  his 
abandonment  of  plaintiff,  on  April  2, 1897.  He 
carried  on  his  business  after  marriage  just  as 
he  did  before  marriage.  He  purchased  goods 
sometimes  on  credit  and  sometimes  paid  cash 
therefor,  and  sold  at  retail,  both  for  cash 
and  on  credit  and  as  the  stock  of  goods  was 
depleted  by  sales  be  replenished  the  same  by 
purchases.  On  April  2,  1897,  when  defend- 
ant Holloway  sold  said  stock  of  groceries  to 
W.  E.  Shuttles,  hereinafter  referred  to,  the 
value  of  said  stock  of  groceries  was  the  same 
as  at  the  time  of  the  marriage  of  plaintiff 
and  said  defendant  Holloway.  On  April  2, 
1897,  said  defendant  Holloway  sold  to  the 
said  defendant  Shuttles  the  said  stock  of 
groceries;  also  some  open  accounts  for  goods 
that  had  been  sold  by  said  Holloway,  partly 
before  and  partly  after  his  marriage.  Said 
defendant  Holloway  also,  on  said  date,  sold 
defendant  Shuttles  some  horses,  wagons,  fix- 
tures, and  furniture  which  were  owned  by 
said  defendant  Holloway  prior  to  the  time  of 
his  marriage.  The  consideration  paid  by  said 
Shuttles  for  said  stock  of  groceries,  open  ac- 
counts, horses,  wagons,  fixtures,  and  furni- 
ture, etc.,  was  $529.98.  This  consideration 
was  paid  partly  in  cash,  and  the  balance  con- 
sisted in  the  assumption  by  said  Shuttles  of 
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the  payment  of  the  sum  of  $329.98,  which 
was  the  community  Indebtedness  of  the  said 
Hollo  way  and  his  wife  for  goods  that  bad 
been  purchased  by  him  daring  his  marriage. 
The  reasonable  market  value  of  said  stock 
of  groceries  was  $1,200,  of  the  open  accounts 
$691,  and  of  the  horses,  wagons,  fixtures,  etc., 
$359;  making  the  total  value  of  said  property 
and  accounts  $2,250.  John  O.  Holloway  sold 
appellant's  jewelry,  receiving  the  value  there- 
for in  cash,  the  greater  part  of  which,  as  well 
as  the  greater  part  of  the  money  loaned  to  the 
said  John  O.  Holloway  by  appellant  was  used 
by  him  In  his  business*  after  his  marriage, 
and  prior  to  the  sale  to  Shuttles.  In  mak- 
ing said  sale  to  Shuttles  it  was  the  Intention 
of  the  said  John  O.  Holloway,  at  the  time 
thereof,  to  defraud  his  wife,  the  plaintiff 
herein;  and  the  defendant  Shuttles  knew  of 
such  Intention  at  the  time  of  his  purchase. 
The  value  of  the  accounts  of  John  G.  Hollo- 
way at  the  time  of  his  marriage  was  the 
same  as  the  value  of  his  accounts  at  the  time 
of  the  sale  of  the  said  accounts  to  the  said 
W.  E.  Shuttles.  The  indebtedness  of  John  G. 
Holloway  which  the  defendant  Shuttles  as- 
sumed to  pay  was  paid  by  the  said  Shuttles. 
Said  indebtedness  assumed  by  the  said  Shut- 
tles was  the  entire  Indebtedness  of  every 
kind  of  the  said  John  G.  Holloway,  except  his 
indebtedness  to  plaintiff.  (4)  The  net  prof- 
its arising  from  the  business  after  the  mar- 
riage until  the  time  of  the  abandonment  of 
plaintiff  by  defendant  Holloway  amounted  to 
$84.  What  is  meant  by  net  profits,  are  prof- 
Its  left  after  the  payment  of  clerk's  hire, 
house  rent  and  all  other  expenses  Incurred 
ia  said  business.  (5)  As  a  part  of  the  consid- 
eration for  the  conveyance  of  the  goods  and 
property  to  him,  W.  £.  Shuttles  assumed  In. 
his  purchase  the  payment  of  community  in- 
debtedness of  Holloway  and  wife,  In  the  sum 
of  $329.98,  being  for  unpaid  goods  purchased 
by  Holloway  during  his  marriage.  (6)  On 
July  — ,  1897,  the  court  heard  plaintiff's  ap- 
plication for  the  appointment  of  a  receiver, 
as  contained  in  her  original  petition,  and  on 
said  date  the  court  rendered  the  following 
judgment  on  said  application:  'Mrs.  John 
G.  Holloway  vs.  W.  E.  Shuttles  et  aL  No. 
16,418.  Be  it  remembered  that  on  this  day 
came  on  to  be  heard  the  application  of  the 
plaintiff,  Mrs.  John  G.  Holloway,  for  the  ap- 
pointment of  a  receiver;  and  the  evidence 
and  argument  for  the  plaintiff  and  defend- 
ants being  fully  heard,  and  by  the  court  un- 
derstood, it  is  the  opinion  of  the  court  that 
the  plaintiff  Is  entitled  to  the  appointment  of 
a  receiver  to  take  charge  of  the  property  de- 
scribed In  the  plaintiff's  petition,  in  order  to 
protect  plaintiff's  community  interest  there- 
in. It  is  the  opinion  of  the  court  that  plain- 
tiff In  her  capacity  of  creditor  Is  not  entitled 
to  the  appointment  of  a  receiver,  as  she  has 
an  adequate  remedy  at  law.  And  the  court 
announced  that  a  receiver  would  be  appoint- 
ed, unless  the  defendant  W.  E.  Shuttles  de- 
posited In  the  registry  of  the  court  the  sum 


of  $500,  subject  to  the  order  of  the  court,  to 
abide  the  further  orders  and  judgments  In 
said  cause;  the  said  $500  to  be  held  as 
though  realized  from  said  receivership,  and 
subject  to  such  orders  and  judgment  as  If  In 
receivership;  and  that  W.  E.  Shuttles,  at  5 
p.  m.  on  this  date,  deposited  In  the  registry 
of  this  court  the  said  sum  of  $500,  to  abide 
whatever  judgment  the  plaintiff  may  recover 
herein,  and  to  escape  the  appointment  of  a 
receiver  herein.  It  is  therefore  ordered  by 
the  court  that  the  Injunction  herein  against 
the  said  W.  B.  Shuttles  be  dissolved,  and  said 
receivership  be  denied  and  overruled,  and 
the  said  $500  being  deposited  in  the  registry 
of  the  court  to  abide  any  judgment  In  behalf 
of  the  plaintiff  and  the  further  order  of  the 
court  But  it  Is  provided  by  the  decree  that, 
should  the  judgment  in  favor  of  the  plaintiff 
exceed  $500,  this  decree  shall  not  in  any  wise 
affect  such  recovery.  [Signed]  W.  J.  J. 
Smith,  Judge  14th  Judicial  Civil  District' 
The  defendant  Shuttles  on  the  same  date  de- 
posited In  the  registry  of  the  said  court  the 
sum  of  $500  in  compliance  with  said  judg- 
ment (7)  The  defendant  Shuttles  was  not 
Insolvent  on  the  date  of  his  purchase  from 
John  G.  Holloway,  And  has  never  been  Insol- 
vent at  any  time  since  said  date.  (8)  The 
court  rendered  judgment  for  the  plaintiff 
against  the  defendant  Shuttles  for  the  sum 
of  $42  and  all  costs  of  suit  and  directed  the 
clerk  to  pay  the  same  out  of  the  money  in 
his  hands  In  the  registry  of  the  court  From 
said  judgment  plaintiff  appeals,  and  defend- 
ant W.  E.  Shuttles,  being  dissatisfied  also 
with  said  judgment,  files  cross  assignment  of 
errors.  (9)  Plaintiff  contends  that  judgment 
should  have  been  rendered  In  her  favor 
against  W.  B.  Shuttles  for  the  full  amount  of 
her  claim,  with  interest  and  costs,  and  that 
the  amount  of  money  deposited  by  Shuttles 
should  be  applied  to  that  extent  in  payment 
thereof,  and  that  she  should  have  recovered 
the  property,  or  her  community  interest,  If 
any,  therein,  or  its  value,  and  five  hundred 
dollars  ($500)  paid  to  her  pro  tanto  thereon. 

"The  defendant  Shuttles  contends  that  judg- 
ment should  have  been  rendered  In  his  favor. 

"The  sole  issue  submitted  to  the  court  by 
agreement  upon  this  appeal  Is  upon  the  con- 
tention, respectively,  of  the  plaintiff  and  the 
defendant  Shuttles;  and  it  la  agreed  that  if 
neither  of  them  Is  right,  said  judgment  shall 
be  affirmed.  If  either  of  them  Is  right  then 
the  judgment  of  the  lower  court  shall  be  re- 
versed, and  judgment  here  rendered  in  favor 
of  the  plaintiff,  or  defendant,  whose  conten- 
tion the  appellate  court  may  sustain,  with 
appropriate  judgment  for  costs  of  courts. 
No  facts  or  issues  shall  be  considered  by  the 
appellate  court  except  those  embraced  and 
agreed  upon  herein." 

Kearby,  Musi'  &  Ooland,  for  appellant.  Frank 
Reeves  and  Hudson  &  Woody,  for  appellees. 

FINLEY,  C.  J.  (after  stating  the  facts). 
The  first  question  which  arises  is,  was  the 
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stock  of  goods,  accounts,  horses  and  vehicles 
the  separate  property  of  John  G.  Holloway  at 
the  time  of  the  sale  to  Shuttles,  or  was  It  the 
community  property  of  himself  and  wife? 
If  It  was  the  separate  property  of  the  hus- 
band, the  wife  had  no  such  interest  in  It  as 
would  entitle  her  to  recover  It,  or  any  part  of 
It,  from  the  fraudulent  vendee  of  the  husband, 
who  had  abandoned  her.  At  the  time  of  the 
marriage  the  husband  owned  and  conducted 
the  business.  The  stock  of  goods  and  ac- 
counts were  of  the  same  value  five  weeks 
later,  when  he  made  the  sale,  and  deserted 
the  wife.  The  horses  and  vehicles  were  own- 
ed by  the  husband  when  he  married.  There 
had  been  sales  and  purchases  of  goods  in  stock 
between  the  dates  of  the  marriage  'and  the 
sale  and  desertion,  but  the  business  under- 
went no  change  in  character  or  value.  It  was 
not  shown  that  any  community  funds  went 
into  the  business.  Under  these  circumstan- 
ces, can  it  be  said  that  the  stock  of  goods,  ac- 
counts, etc.,  became  transformed  from  the 
separate  property  of  the  husband  to  that  of 
the  community?  This  conclusion  could  only 
be  reached  by  indulging  the  presumption  that 
community  funds  had  taken  the  place  of  the 
separate  capital  invested  In  the  business  at 
the  time  of  the  marriage.  As  stated,  there  is 
no  evidence  that  such  was  the  case,  unless  the 
fact  that  $84,  net  profits,  made  during  that 
time,  should  be  considered  as  furnishing  it 
It  does  not  even  appear  that  such  profits  were 
reinvested  in  the  business.  Upon  this  state 
of  case  we  would  not  be  warranted  In  indul- 
ging the  presumption  that  community  funds 
went  into  the  business,  and  we1  feel  constrain- 
ed to  hold  that  the  property  was  the  separate 
property  of  the  husband  at  the  time  of  the 
sale  to  Shuttles.  Schmidt  v.  Huppmann,  78 
Tex.  112,  11  S.  W.  175;  Cochran  v.  Sonnen 
(Tex.  Civ.  App.)  26  S.  W.  521;  Medlenka  v. 
Downing,  59  Tex.  32;  McDougal  v.  Bradford, 
SO  Tex,  565,  16  S.  W.  619. 

2.  Could  the  wife,  by  resorting  to  the  equi- 
table proceeding  of  receivership,  sequester  the 
property  frdm  a  fraudulent  vendee,  and  have 
it  applied  to  the  satisfaction  of  her  just  claim 
against  the  husband?  It  Is  quite  clear  that  a 
simple  creditor  cannot  secure  the  appointment 
of  a  receiver  over  his  debtor's  property,  and 
have  it  applied  to  the  satisfaction  of  his  debt 
He  must  first  acquire  a  specific  interest  in 
the  property.  Waples-Platter  Co.  v.  Mitchell 
(Tex.  Civ.  App.)  35  S.  W.  201.  It  has  been 
held  that  the  wife  who  holds  a  debt  against 
the  husband  possesses  the  same  remedial 
rights  as  other  creditors.  Ryan  v.  Ryan,  61 
Tex.  474.  She  could  have,  In  this  instance, 
Bued  the  husband  on  her  demands  against 
him,  attached  the  property  In  the  hands  of 
the  fraudulent  vendee,  and  had  It  applied  to 
her  debt  against  the  husband.  A  like  result 
could  have  been  secured  by  garnishment  pro- 
ceedings. If,  then,  she  has  all  the  remedial 
rights  of  other  creditors,  the  principles  apply- 
ing to  simple  creditors  generally  should  gov- 
ern in  this  case.   In  Carter  v.  Hightower,  70 


Tex.  136,  15  S.  W.  223,  it  Is  held  that  a  sim- 
ple creditor  cannot  invoke  the  equitable  pro- 
ceeding of  a  receivership,  and  by  that  means 
have  the  property  of  the  debtor  applied  to 
the  payment  of  his  debt  The  appointment 
of  a  receiver  does  not  create  any  lien  upon  the 
property  in  favor  of  the  creditor,  or  give  him 
any  specific  interest  therein.  On  the  con- 
trary, the  object  of  such  appointment  is  to 
preserve  pre-existing  rights  in  the  property. 
Mrs.  Holloway  had  no  character  of  lien  upon 
the  property,  was  a  simple  creditor  of  the 
husband,  and  was  in  no  attitude  to  question 
the  validity  of  the*  sale  to  Shuttles.  Her 
remedy  was  plain  and  complete;  but  she  has 
mistaken  it,  and  resorted  to  an  equitable  pro- 
ceeding, in  which  she  has  no  standing.  As 
she  hau  no  community  interest  in  the  prop- 
erty, and  no  lien  upon  it,  she  was  not  enti- 
tled to  have  the  property  subjected  to  her 
debt  Shuttles  was  not  shown  to  be  person- 
ally liable  to  her,  and  she  was  therefore  not 
entitled  to  any  judgment  against  him.  Judg- 
ment reversed,  and  here  rendered  for  appel- 
lees. 


JATNE  v.  HANNA. 
(Court  of  Civil  Appeals  of  Texas.    March  25, 
1899.) 
Advebbe  Possession. 
Adverse  possession  of  land  under  the  mis- 
taken belief  that  it  was  covered  by  defend- 
ant's deed  does  not  deprive  it  of  any  element 
necessary  to  Bupport  the  plea  of  limitations. 

Appeal  from  district  court,  Limestone  coun- 
ty; L.  B.  Cobb,  Judge. 

Trespass  to  try  title  by  A.  A.  Jayne  against 
E.  N.  Hanna.  From  a  judgment  in  favor  of 
•defendant,  plaintiff  appeals.  Affirmed. 

Kimble  Bros.  &  Blackman,  for  appellant. 
Farrau,  Williams  &  Farrar  and  Robert  Han- 
na, for  appellee. 

FINLEY,  C.  J.  A.  A.  Jayne  sued  Mrs.  E. 
N.  Hanna  in  trespass  to  try  title  for  a  lot  of 
land,  division  No.  74  of  the  town  of  Groes- 
beck,  in  Limestone  county,  Tex.,  according  to 
the  map  of  said  town  drawn  by  Theodore  Kos- 
se.  Defendant  disclaimed  as  to  part  Of  the 
land,  and  pleaded  not  guilty  and  the  statute 
of  limitations  of  10  years  as  to  the  other 
portion.  The  case  was  tried  by  the  court 
without  a  jury,  and  resulted  In  Judgment  for 
the  plaintiff  for  the  land  which  was  disclaim- 
ed by  the  defendant  and  for  the  defendant 
for  the  other  portion,  upon  her  plea  of  10 
years'  limitation.  The  plaintiff  has  appealed. 

Plaintiff  showed  title  to  the  land,  and  was 
entitled  to  recover,  unless  the  defendant's 
plea  of  10  years'  limitation  was  sustained. 
The  only  issue,  therefore,  upon  this  appeal,  is 
that  of  limitations.  She  had  the  land  In- 
closed by  fence,  using  and  cultivating  It  for 
the  full  period  of  10  years  prior  to  the  insti- 
tution of  the  suit  At  the  time  she  took  pos- 
session and  fenced  the  land,  she  had  no  deed 
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to  it  She  bought  what  she  supposed  to  be  the 
land  she  bad  inclosed,  but  the  deed  covered 
only  division  No.  73,  and  not  the  land  in  con- 
troversy,—a  part  of  division  74..  She  held 
possession  of  the  land  in  controversy,  under 
fence  and  cultivation,  for  more  than  10  years 
after  her  purchase,  and  previous  to  suit  filed, 
believing  it  to  be  her  land  and  embraced  in 
ber  deed.  Shortly  before  the  full  expiration 
or  completion  of  her  10  years'  possession  from 
the  date  of  her  purchase,  the  agent  of  her  ven- 
dor was  informed  that  she  held  possession  of 
the  land,  and  that  she  would  soon  have  title 
by  limitation.  This  agent  went  to  see  her 
about  the  matter,  and  she  went  with  him  up- 
on the  land,  and  showed  him  her  fences,  and 
told  him  that  she  claimed  all  the  land  under 
fence,  except  some  pasture  land  not  here  In 
question.  The  fences  pointed  out  inclosed  the 
land  in  dispute.  She  at  the  same  time  told 
nim  that  her  deed  embraced  this  land,  and 
that  she  was  only  claiming  land  that  had 
been  deeded  to  her.  There  is  some  conflict 
hi  the  evidence  here,  the  agent  testifying  that 
he  did  not  go  with  her  on*  the  land  and  have 
It  pointed  out,  etc.  The  court,  however, 
found  to  the  contrary,  and  we  must  regard  the 
conflict  as  settled  in  favor  of  appellee.  Upon 
this  state  of  facts  there  really  arises  but  one 
question,  which  is  presented  for  decision. 
Does  the  fact  that  appellee  held  adverse  pos- 
session of  the  land  under  the  belief  that  it 
was  covered  by  her  deed,  and  that  she  had 
perfect  title  to  It,  when  In  fact  It  was  not 
embraced  within  ber  purchase,  deprive  her 
possession  of  any  element  necessary  to  sup- 
port the  plea  of  limitations?  This  question  we 
regard  as  settled  in  the  negative.  Bisso  v. 
Casper  (Tex.  Civ.  App.)  36  S.  W.  346;  Hand 
v.  Swann  (Tex.  Civ.  App.)  21  S.  W.  282; 
Bruce  v.  Washington,  80  Tex.  368,  15  S.  W. 
1104;  Bracken  v.  Jones,  63  Tex.  184,  We 
And  no  error  In  the  judgment,  and  it  will  be 
affirmed. 


RANDOLPH  v.  MITCHELL. 
(Court  of  Civil  Appeals  of  Texas.  April  15, 
1899.) 

Lxj.ro — FoBFamniB — NoTrPATMrntT  oi  Rest— Im- 

PBOVIMBNT8 — CONSIDERATION  FOB 

Extension  or  Turn. 

1.  To  authorise  a  forfeiture  of  a  lease  for 
nonpayment  of  rent,  under  a  provision  empow- 
ering the  landlord  to  declare  a  forfeiture  in 
such  case,  it  is  not  necessary  that  the  failure  to 
pay  the  rent  should  be  willful. 

2.  Under  a  lease  requiring  the  tenant  to  make 
certain  improvements,  to  be  designated  by  the 
landlord,  in  lieu  of  rent,  the  tenant  is  not  enti- 
tled to  credit  for  improvements  made  by  him 
without  the  request  of  the  landlord. 

3.  An  agreement,  without  consideration,  to 
extend,  without  interest,  an  installment  of  rent 
due  on  a  lease,  is  invalid. 

Appeal  from  Bosque  county  court;  W.  B. 
Thompson,  Judge. 

Action  by  L.  V.  F.  Randolph  against  0.  S. 
Mitchell  for  rent.  There  was  a  Judgment  for 
defendant,,  and  plaintiff  appeals.  Reversed. 


The  lease  in  question  required  the  tenant,  in 
lieu  of  rent,  to  make  Improvements  of  a  stated 
value  on  the  premises,  to  be  designated  by  the 
landlord  or  his  agent 

P.  B.  Ward,  Gillette  &  Hall,  and  Lockett  & 
Kimball,  for  appellant 

STEPHENS,  J.  In  October,  1894,  appellant 
entered  into  a  written  contract  with  appellee, 
by  the  terms  of  which  he  leased  to  him  a 
farm  in  Bosque  county  for  the  term  of  two 
years,  beginning  January  1,  1895,  with  an 
option  reserved  to  appellee  of  continuing  the 
lease  for  three  additional  years.  The  fourth 
clause  of  the  lease  contract  provides  "that  on 
the  failure  to  pay  the  rent,  or  any  part  thereof, 
as  aforesaid,  or  to  comply  with  any  of  the 
foregoing  obligations,  or  on  the  violation  of 
any  of  the  foregoing  covenants,  the  lessor 
may  declare  this  lease  forfeited,  at  his  discre- 
tion, and  he,  or  his  agent  or  attorney,  shall 
have  the  power  to  enter,  and  bold,  occupy, 
and  repossess,  the  entire  premises  hereinbe- 
fore described,  as  before  the  execution  of  these 
presents."  On  account  of  the  failure  of  appel- 
lee to  pay  the  rent  due  December  1,  1898,  ap- 
pellant, through  his  general  agent,  about  June 
of  the  following  year,  re-entered  and  took  pos- 
session of  the  farm  under  this  clause  of  the 
contract  and  also  brought  this  suit  to  recover 
for  the  unpaid  rent  including  a  sum  claimed 
for  improvements,  which  the  appellee  had  fail- 
ed to  make  on  the  farm  as  stipulated  in  the 
contract  In  defense  of  this  action,  the  ap- 
pellee pleaded  an  agreement  on  the  part  of 
appellant's  agent  to.  extend  for  one  year,  with- 
out interest,  the  Installment  due  December  1, 
1896;  and  he  further  pleaded,  In  reconven- 
tion, this  agreement  to  extend  the  time  of  pay- 
ment as  an  excuse  for  his  failure  to  pay  the 
rent  at  maturity,  claiming  damages  resulting 
from  the  forfeiture  and  re-entry  on  the  part 
of  appellant.  Upon  a  verdict  finding  in  favor 
of  appellee  upon  this  issue,  upon  which  the 
evidence  was  conflicting,  and  assessing  his 
damages  at  $460,  Judgment  was  entered  there- 
for, after  deducting  the  sums  found  in  favor 
of  appellant.   Hence  this  appeal. 

The  fifth  assignment  of  error  reads:  "The 
court  erred  in  giving  special  charge  No.  2, 
requested  by  defendant  In  which  the  Jury  is 
instructed,  in  effect  that  the  right  of  the  les- 
sor to  forfeit  the  lease  depends,  not  upon  the 
breach  of  the  contract  but  upon  a  willful 
breach  thereof."  The  charge  complained  of 
reads:  "At  the  request  of  the  defendant,  you 
are  Instructed  that,  in  order  to  give  a  lessor 
a  right  to  forfeit  a  lease  contract,  there  must 
have  been  a  willful  breach  of  such  contract 
by  the  lessee.  You  are  therefore  instructed 
that  if  you  believe  from  the  evidence  that  the 
defendant  in  good  faith,  believed  that  the 
payment  of  the  balance  of  1896  rent,  If  any, 
was  extended  until  the  fall  of  1897,  then  you 
will  find  for  defendant,  and  against  a  for-, 
felture  of  the  lease  contract,  for  such  breach, 
If  any." 

It  is  thus  seen  that  the  court  made  the  right 
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of  appellant  to  declare  a  forfeiture  of  the  lease 
depend  upon  whether  the  act  of  the  appellee 
In  falling  to  pay  the  rent  was  willful,  and  that 
this  Is  the  feature  of  the  charge  that  Is  com- 
plained of.  The  clause  of  the  contract  above 
quoted  contains  no  such  qualification,  and  we 
are  of  opinion  that  the  assignment  Is  well 
taken.  True  it  Is  that  forfeitures  are  not  fa- 
vored, and  that,  under  proper  circumstances, 
equity  will  relieve  the  lessee  against  the  con- 
sequences thereof;  but  we  know  of  no  au- 
thority for  holding  that  a  breach  of  covenant 
which  works  a  forfeiture  in  a  lease  must  be 
willful  to  be  effectual.  The  rule  upon  this 
subject  is  correctly  stated,  we  think,  in  2 
TayL  Landl.  &  Ten.  5  496,  as  follows:  "But 
courts  of  equity  are  only  closed  against  a 
tenant  where  the  forfeiture  Is  incurred  by  his 
willful  and  culpable  neglect  to  fulfill  the  terms 
of  his  covenant,  and  not  in  cases  where  the 
omission  has  been  occasioned  by  Inevitable 
accident  And  the  general  rule  to  be  applied 
to  all  such  cases  seems  to  be  that  courts  of 
equity  will  relieve  where  the  omission,  and 
consequent  forfeiture,  are  the  result  of  mis- 
take or  accident,  and  the  injury  and  incon- 
venience arising  from  it  capable  of  compensa- 
tion; but  where  the  transgression  is  willful, 
or  the  compensation  impracticable,  they  in- 
variably refuse  to  Interfere."  In  a  note  to 
this  section  it  is  said:  "But,  where  the  lessor's 
conduct  has  misled  the  lessee  into  supposing 
the  covenant  was  not  to  be  insisted  upon, 
equity  will  relieve." 

If,  therefore,  through  accident  or  mistake, 
or  the  misleading  conduct  of  the  lessor,  the 
lessee  has  failed  to  comply  with  the  covenants 
of  the  lease,  and  adequate  compensation  can 
be  made  for  the  breach,  relief  will  be  afforded, 
there  being  no  willful  and  culpable  neglect 
on  the  part  of  the  lessee.  But  it  does  not 
follow  that,  because  equity  will  afford  relief 
in  a  proper  case  where  the  breach  of  the 
covenant  has  not  been  willful,  it  will  do  so  in 
all  cases  where  it  has  not  been  willful.  It 
will  deny  It  in  all  cases  where  it  has  been 
willful,  and  grant  it,  where  it  has  not  been 
willful,  in  such  cases  as  come  within  the  do- 
main of  equitable  relief.  Of  course,  if,  in  this 
case,  there  was  an  agreement  to  extend  the 
time  of  payment  for  12  months,  upon  the  faith 
of  which  appellee  acted  in  the  exercise  of  his 
option  to  renew  or  extend  the  lease,  that 
would  amount  to  a  waiver  of  the  right  to 
claim  a  forfeiture,  and  the  court  so  In  effect 
charged  the  jury  In  the  main  charge,  but  er- 
roneously required  them  to  find  that  the  fail- 
ure to  pay  rent  was  willful,  though  no  exten- 
sion of  the  time  for  payment  was  agreed  to. 

We  ire  of  opinion  that  the  fifth  special 
charge  requested  by  appellant  should  have 
been  given,  to  the  effect  that,  in  estimating  the 
value  of  improvements  made  by  appellee,  he 
should  only  have  credit  for  such  as  he  was 
directed  or  authorized  to  make  by  appellant's 
agent,  as  provided  in  the  contract;  the  ninth 
error  being  assigned  to  the  refusal  of  this 
charge. 


We  are  also  of  opinion  that  the  eleventh 
assignment  of  error  should  be  sustained,  com- 
plaining of  the  judgment  in  that  it  did  not  al- 
low appellant  Interest  on  the  sum  recovered 
by  him.  According  to  appellee's  own  version, 
appellant  received  no  consideration  for  the 
agreement  to  extend  without  interest  the  time 
for  payment,  whatever  effect  it  may  have  had 
as  a  waiver  or  an  estoppel  on  his  right  to 
forfeit  the  lease. 

We  find  no  merit  in  the  other  assignments. 
For  the  errors  Indicated,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


SHIELDS  v.  ORD  et  aL 
(Court  of  Civil  Appeals  of  Texas.   April  8, 
1899.) 

DEPOSITIONS  —  INTERVENTION — FRAUDULENT  COS- 
VBYANOES — EVIDENCE — 8TATUTH  Or  FBAUDS. 

1.  A  deposition  taken  In  a  case  before  inter- 
vention, subsequently  admitted,  but  limited  in 
its  purpose  to  the  original  parties,  cannot  then 
be  read  in  evidence  by  the  intervener. 

2.  One  who  has  conveyed  his  property  to  an- 
other, to  hinder  and  delay  his  creditors,  cannot 
afterwards  set  up  the  statute  of  frauds  in 
avoidance  of  the  conveyance,  In  a  snit  by  bis 
grantee. 

S.  Nor  can  his  wife,  who  has  intervened  in 
the  action,  making  a  claim  of  her  separate  prop- 
erty, set  up  the  statute  of  frauds.  Such  claim 
can  only  be  made  by  creditors  of  the  grantor. 

4.  Evidence  that,  upon  a  failure  in  business 
of  a  merchant,  he  made  a  deed  of  trust,  and 
then,  to  reinstate  the  business,  sold  the  home- 
stead, taking  notes  payable  to  himself  and  wife, 
which  were  deposited  in  bank,  with  their  joint 
indorsement;  that  the  wife  consented  to  sell  on 
condition  that  the  proceeds  should  become  her 
separate  property,  which  claim,  however,  was 
not  interposed  until  two  years  after  possession 
was  taken  by  a  purchaser  under  a  purported 
sale  by  the  merchant  and  the  grantee  of  the 
trustee,  more  than  one  year  after  suit  was 
brought  by  such  purchaser  to  secure  the  prop- 
erty,—is  sufficient  to  submit  to  the  jury  the 
question  of  the  bona  fides  of  the  wife's  claim 
to  the  property  on  intervention  in  the  suit 
against  her  husband. 

Appeal  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Intervention  by  Mrs.  Nettle  Ord  In  an  ac- 
tion by  Kane  Shields  against  T.  a.  Ord,  to 
recover  possession  of  real  property  and  fix- 
tures. Judgment  rendered  in  favor  of  Shields 
against  T.  O.  Ord,  and  in  favor  of  Mrs.  Ord 
against  Shields,  from  which  latter  judgment 
Shields  appeals.  Reversed. 

Dickson  &  Moroney,  for  appellant  Kear- 
by,  Muse  &  Oeland,  for  appellees. 

STEPHENS,  J.  Mrs.  Nettie  Ord,  the  wife 
of  T.  G.  Ord,  on  the  11th  day  of  January, 
1898,  filed  in  the  district  court  of  Dallas  coun- 
ty a  plea  of  Intervention  in  a  sequestration 
suit  then  pending  between  Kane  Shields  and 
her  husband,  which  had  been  instituted  by 
Shields,  January  4,  1897,  to  recover  from  T. 
G.  Ord  the  possession  of  a  certain  saloon,  in- 
cluding fixtures,  on  Murphy  street  In  the  city 
of  Dallas.  To  this  suit  T.  G.  Ord  had  an 
swered  by  plea  in  reconvention,  claiming  dam 
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ages  for  the  value  of  the  saloon  so  taken  from 
him  and  replevied  by  Shields,  and  also  for  the 
valne  of  another  saloon,  on  Lamar  street,  tak- 
en Into  possession  by  Shields  without  process. 
In  Mrs.  Orel's  plea  of  Intervention  claim  was 
made  to  the  property  of  both  saloons  as  her 
separate  property;  her  contention  on  the  trial 
being  that  In  the  year  1893  the  homestead  of 
Ord  and  wife  had  been  Invested  in  the  saloon 
property,  she  consenting  to  a  sale  of  the  home- 
stead with  the  understanding  that  the  pro- 
ceeds should  become  her  separate  property 
and  be  so  invested,  and  that  In  furtherance  of 
this  understanding  the  bill  of  sale  had  been 
taken  and  the  business  conducted  in  the  name 
of  one  Melsterhans,  and  that  Shields,  In  seis- 
ing and  converting  the  property  in  controver- 
sy, had  rendered  himself  liable  to  her  for  its 
value.  The  main  contention  of  Shields  was 
that  In  October,  1895,  he  had  purcliased 
from  T.  G.  Ord,  and  taken  possession  of,  the 
property,  under  bills  of  sale  from  both  Ord 
and  Meisterhans,  in  whom  was  the  apparent 
and  legal  title,  paying  therefor  a  valuable  con- 
sideration, by  canceling  a  debt  due  him  from 
Ord,  and  assuming  and  paying  other  debts  of 
Ord,  without  any  notice  of  the  claim  of  Mrs. 
Ord,  and  that  thereafter  the  saloon  business 
was  conducted  by  T.  O.  Ord  as  the  agent  for 
Shields,  np  to  the  institution  of  the  seques- 
tration suit.  T.  G.  Ord  denied  that  the  sale 
to  Shields  was  real  and  absolute,  but  pleaded 
that  it  was  simulated  and  fraudulent,  and 
only  a  mortgage,  etc.  Upon  these  conten- 
tions, thus  briefly  stated,  the  case  was  tried, 
and  a  Jury  verdict  returned  in  response  to 
special  issues  submitted,  resulting  In  a  Judg- 
ment In  favor  of  Shields  against  T.  G.  Ord, 
and  In  favor  of  Mrs.  Ord  against  Shields  for 
$2,500,  the  value  of  the  saloon  fixtures,  from 
which  latter  Judgment  this  appeal  is  prose- 
cuted. 

The  Jury  found  that  the  conveyance  of  the 
property  in  controversy  from  T.  G.  Ord  to  ap- 
pellant, made  in  October,  1895,  was  not,  as  it 
purported  to  be,  an  absolute  sale  of  the  prop- 
erty, but  that  It  was  only  a  security  for  the 
debt  owing  by  Ord  to  Shields,  and  the  debts 
assumed  by  Shields  In  the  alleged  purchase, 
which  Ord  owed  to  other  parties,  and  that 
these  debts  had  all  been  paid.  They  further 
found  that  It  was  the  purpose  of  Ord  and 
Shields,  In  the  transfer  of  the  property  from 
the  one  to  the  other,  to  cover  or  protect  the 
same  from  the  creditors  of  Ord,  "and  to  hin- 
der, delay,  or  defraud  the  creditors  of  Ord  in 
the  collection  of  their  debts,"  and  that  the 
sale  was  a  pretended  one.  They  further 
found  that  the  fixtures  were  the  separate 
property  of  Mrs.  Ord,  and  of  the  value  of  $2,- 
500. 

Numerous  errors  are  assigned  to  the  court's 
rulings  in  the  admission  and  exclusion  of  tes- 
timony, the  most  of  which,  we  think,  should 
be  sustained,  and  substantially  for  the  rea- 
sons given  in  appellant's  brief,  to  wit,  the  six- 
teenth, seventeenth,  twentieth,  twenty-first, 
twenty-second,    twenty-third,    and  twenty- 


seventh  assignments.  Of  these,  we  will  dis- 
cuss only  the  sixteenth,— the  others  being  of 
minor  importance,— which  complains  of  the 
admission  in  evidence  In  behalf  of  Intervener 
of  the  ex  parte  deposition  of  T.  G.  Ord,  taken 
before  Mrs.  Ord  intervened,  upon  Interroga- 
tories propounded  to  him  by  Shields,  which 
tended  to  show,  among  other  things  damaging 
to  appellant,  that  the  sale  under  which  appel- 
lant claimed,  together  with  the  running  of  the 
saloons  in  his  name,  were  but  the  means  of 
deceiving  the  creditors  of  T.  G.  Ord,  while 
the  real  title  and  management  of  the  busi- 
ness remained  with  T.  G.  Ord.  This  version 
of  the  transaction  between  appellant  and  Ord 
was  at  variance  with  that  given  by  appellant 
and  the  attorney  who  negotiated  the  sale  and 
prepared  the  bills  of  sale.  The  position  of 
one  who  intervenes  in  a  pending  controversy 
Is  somewhat  peculiar,  In  that  depositions  al- 
ready taken  may  be  read  in  evidence  by  the 
original  parties,  but  not  by  the  intervener.  1 
Sayles,  Tex.  Civ.  Prac.  p.  233.  5  206.  par.  2; 
Ralnbolt  v.  March,  52  Tex.  246;  6  Bnc.  PI. 
&  Prac.  p.  584;  11  Bnc.  PI.  &  Prac.  p.  589,  and 
notes;  Doane  v.  Glenn,  1  Colo.  495.  The  last 
case  cited,  as  digested  In  the  Encyclopedia 
of  Pleading  and  Practice,  seems  directly  In 
point  on  the  proposition  that  Intervener  can- 
not read  a  deposition  previously  taken,  though 
the  case  Itself  Is  not  accessible.  The  very 
opposite  of  the  foregoing  seems  to  have  been 
observed  as  the  rule  on  the  trial  of  this  case; 
for  when  plaintiff  below  offered  In  evidence 
the  answer  of  T.  G.  Ord  to  the  thirty-fifth  In- 
terrogatory, to  the  effect  that  from  October 
26,  1895,  to  January  4,  1897,  the  two  saloons 
were  run  In  the  name  of  T.  G.  Ord  as  agent 
for  Kane  Shields,  and  that  T.  G.  Ord  so 
represented  the  matter  to  the  mercantile  agen- 
cies and  others,  which  was  the  only  part  of 
the  deposition  offered  by  plaintiff,  upon  objec- 
tion by  Intervener  the  court  admitted  the  an- 
swer as  against  defendant  T.  G.  Ord,  but  not 
against  intervener.  On  the  other  hand,  when 
intervener  offered  the  deposition,  it  was  ad- 
mitted, over  pertinent  objections  of  plaintiff 
below,  "without  qualification  as  to  Its  admis- 
sibility against  or  for  any  party."  If  any 
part  of  the  deposition  had  been  admitted  In 
evidence  against  the  intervener,  she  might 
then,  perhaps,  have  read  the  rest,  but  such  was 
not  the  case.  It  Is  contended  In  support  of 
the  ruling  that  the  deposition  was  admissible 
against  T.  G.  Ord,  whose  answer  set  up  a 
claim  to  the  property  in  his  own  right,  and 
that  appellant  should  hare  requested  a  charge 
limiting  the  scope  of  the  evidence.  True,  Mr. 
Ord  made  no  objection  to  the  evidence,  and  he 
and  his  wife  were  adverse  parties  on  the  face 
of  the  record,  but  evidently  they  were  In 
sweet  accord  in  making  a  common  fight 
against  Shields.  There  was  no  occasion  to  re- 
quest a  charge  limiting  the  testimony,  since 
It  was  admitted  expressly  without  qualifica- 
tion, and  was  evidently  offered  against  plain- 
tiff, Shields,  and  him  only. 
Under  the  eighth,  ninth,  and  tenth  assign- 
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ments  of  error,  complaint  is  made  of  the 
court's  charge.  In  so  far  as  the  charge  may 
be  construed  as  submitting  to  the  jury  the 
effect  of  the  statute  of  frauds  upon  the  valid- 
ity of  the  conveyance  from  T.  G.  Ord  to 
Shields,  we  think  it  was  inapplicable  and 
misleading.  If  the  Jury  had  concluded  from 
the  evidence  that  the  saloon  property  really 
belonged  to  T.  G.  Ord,  and  not  to  his  wife, 
and  that  he  had  made  a  real  conveyance  of  it 
to  Shields  in  fraud  of  his  creditors,  he  could 
not  be  heard  to  set  up  such  fraud  in  avoid- 
ance of  his  own  act,  and  consequently  there 
was  no  occasion  for  the  jury  to  have  been 
given  the  statute  of  frauds  In  charge  upon 
the  controversy  between  the  original  parties 
to  the  suit.  No  creditor  of  T.  G.  Ord  was 
complaining  of  the  transaction.  Indeed,  not- 
withstanding the  verdict  the  court  seems  to 
have  taken  this  view,  In  effect,  In  rendering 
judgment  against  T.  G.  Ord  and  in  favor  of 
Shields.  Nor  could  the  intervener  avail  her- 
self of  such  a  ground  of  recovery  since  she 
was  not  a  creditor  of  T.  G.  Ord,  and  founded 
her  right  to  recover  alone  upon  the  ground 
that  the  property  was  her  separate  property. 
If  it  was  her  separate  property,  it  was,  of 
course,  not  liable  for  the  debts  of  the  hus- 
band, and  ordinarily  no  conveyance  thereof  by 
him  could  have  affected  her  rights  or  those 
of  his  creditors.  There  was  a  phase  of  the 
case,  however,— though  whether  covered  by 
the  pleadings  we  doubt,— in  which,  assuming 
that  she  owned  the  property  in  her  own  right; 
it  was  nevertheless  subject  to  the  payment 
of  the  debts  created  by  T.  G.  Ord  in  running 
the  business  for  her  in  the  name  of  Meister- 
hans;  and  if  in  the  settlement  of  these  debts, 
which  may  be  treated  as  hers,  a  real  sale 
was  made  by  T.  G.  Ord,  who  seems  to  nave 
had  plenary  authority  from  his  wife  In  the 
premises,  It  passed  the  title,  no  separate  ac- 
knowledgment of  the  wife  being  required  in 
such  cases.  Ballard  v.  Carmlchael,  83  Tex. 
355,  18  S.  W.  734.  But  upon  that  phase  of 
the  case  it  was  misleading  to  charge  the 
jury,  as  was,  In  effect,  done  In  one  or  more 
paragraphs  complained  of,  that  a  transfer 
made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  T.  G.  Ord 
would  not  pass  the  title.  If  the  sale  was 
not  real,  but  merely  colorable  (that  is,  to  cov- 
er up  the  property  without  passing  the  title), 
the  title  did  not  pass,  no  matter  who  owned 
the  property,  and  that  issue  was,  as  it  doubt- 
lesB  should  nave  been,  submitted  to  the  jury; 
but  the  charge  submitting  it  was  too  much 
burdened  with  the  legal  effect  of  a  convey- 
ance by  T.  G.  Ord  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  his  creditors. 

We  are  also  of  opinion  that  the  thirteenth 
assignment  of  error  should  be  sustained, 
reading:  "The  court  erred  in  refusing  to 
submit  to  the  jury  the  fifth  special  issue  re- 
quested by  plaintiff,  as  follows:  'Was  It  the 
intention  of  Mr.  and  Mrs.  Ord,  or  either  of 
them,  that  the  property  included  in  the  bill  of 
sale  from  Payne  and  Slacke,  trustees,  to 


Meisterhans,  should  in  fact  be  the  separate 
property  of  Mrs.  Ord,  or  was  this  a  mere  pre- 
tense to  protect  the  property  from  Ord's  cred- 
itors?* "  The  answer  of  appellee  to  this  as- 
signment is  that  it  was  undisputed  that  the 
property  In  controversy  was  the  separate 
property  of  Mrs.  Ord.  But  we  do  not  so  read 
the  record.  The  history  of  the  property  con- 
tains suggestions  to  the  contrary.  In  the 
year  1893  T.  G.  Ord  failed  in  business,  and 
made  a  deed  of  trust.  Very  soon  thereafter, 
In  order  to  reinstate  the  business,  the  home- 
stead, presumptively  community  property, 
was  sold,  and  the  notes  taken  for  the  defer- 
red payments  were  used  for  that  purpose. 
These  notes  seem  to  have  been  made  paya- 
ble to  Ord  and  wife,  and  went  into  the  bank 
with  their  Joint  indorsement  The  convey- 
ance of  the  saloon  property  was  made  by  the 
trustees  In  the  deed  of  trust  to  Meisterhans 
in  order  to  conceal  the  real  ownership,  lest 
the  claim  of  separate  property  in  Mrs.  Ord 
should  Invite  an  attack  by  the  creditors  of  T. 
G.  Ord.  Thus,  the  business  was  resumed  by 
T.  G.  Ord  and  conducted  by  him  for  about 
two  years  substantially  as  before,  but  osten- 
sibly as  the  agent  of  Meisterhans.  But  for 
the  alleged  understanding  at  the  time  of  the 
sale  of  the  homestead,  of  which  there  was 
evidence,  to  the  effect  that  she  consented  to 
the  sale  on  condition  that  the  proceeds  should 
become  her  separate  property,  the  claim  oT 
separate  property  Interposed  by  her  for  the 
first  time  more  than  two  years  after  appel- 
lant had  taken  possession  under  the  purport- 
ed sale  from  both  T.  G.  Ord  and  Meisterhans, 
and  more  than  one  year  after  this  suit  was 
brought,— T.  G.  Ord  then  claiming  the  proper- 
ty as  his  own,— would  seem  to  have  been  an 
afterthought  At  all  events,  whether  or  not 
that  understanding  was  feigned  (that  is, 
whether  or  not  the  Meisterhans  arrangement 
was  a  mere  pretense  to  protect  the  property 
from  T.  G.  Ord's  creditors)  was  an  issue  dis- 
tinctly raised  by  the  evidence;  and,  as  ap- 
pellant's requested  instruction  would  have 
pertinently  submitted  it  to  the  jury,  it  should 
have  been  granted.  Without  discussing  oth- 
er assignments,  we  order  the  judgment  to  be 
reversed,  and  the  cause  remanded  for  a  new 
trial  between  appellant  and  appellee  Mrs. 
Nettie  Ord,  and  between  them  only.  The 
Judgment  against  T.  G.  Ord,  not  being  com- 
plained of,  will  not  be  disturbed. 


INTERSTATE  BUILDING  &  LOAN  ASS'N 
v.  TABOR  et  ux.1 

(Court  of  Civil  Appeals  of  Texas.   April  L 
1899.) 

Mortgage  on  Homestead  —  Validity  —  Relkabh 
of  Other  Security — Foreclosure — Plead- 
ing— Fraud  ok  Wits. 

1.  The  answer  to  an  action  to  foreclose  a  ven- 
dor's mortgage  on  a  homestead  alleged  that  the 
note  had  been  secured  by  shares  in  a  building 
association,  which  plaintiff,  at  the  time  of  pur- 
chasing the  mortgage,  had  released,  that  sum- 

i  Writ  of  error  denied  by  supreme  court 
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dent  could  have  been  realized  from  the  stock 
to  pay  the  mortgage,  which  plaintiff  purchased 
after  maturity,  with  full  knowledge  that  it  had 
been  paid  off;  that  the  note  accompanying  the 
mortgage  recited  that  it  was  secured  by  the 
stock  in  question.  'Held  to  sufficiently  show  that 
plaintiff  had  notice  of  the  existence  of  the  lien 
on  the  stock,  as  against  a  general  objection  that 
the  answer  foiled  to  allege  that  fact. 

2.  Plaintiff  purchased  a  vendor's  mortgage  on 
the  homestead  of  a  husband  and  wife  from  a 
building  and  loan  association,  which  held  shares 
of  its  stock  of  sufficient  value  to  extinguish  the 
loan,  as  collateral  security  therefor,  and  re- 
leased the  stock  to  the  husband.  The  husband 
and  wife  then  gave  plaintiff  a  bond  and  trust 
deed  on  the  homestead  as  security  for  the  for- 
mer mortgage,  which  was  to  remain  as  a  sub- 
sisting obligation  in  case  the  trust  deed  should 
be  held  invalid.  The  release  of  the. stock  was 
by  recital  in  the  transfer  of  the  lien.  The  hus- 
band testified  that,  as  he  and  plaintiff's  agent 
were  on  the  way  to  procure  his  wife's  signature 
to  the  bond  and  trust  deed,  he  told  the  agent 
not  to  talk  to  his  wife  too  much  about  it;  that 
neither  he  nor  the  agent  told  her  anything 
about  it,  but  that  before  then  he  had  told  her 
it  was  merely  a  transfer  of  the  mortgage  to 
another  company.  The  wife  testified  that  she 
signed  the  papers  without  reading  them,  on  the 
representation  of  plaintiff's  agent  that  it  was 
merely  a  transfer  of  the  debt,  which  would  re- 
main in  the  same  condition  as  before,  and  that 
she  did  not  know  of  the  release  of  the  col- 
lateral. Held  to  warrant  a  finding  that  plain- 
tiff purchased  the  mortgage  knowing  that  it 
-could  be  extinguished  by  applying  the  pro- 
ceeds of  the  stock  on  k. 

3.  Where  the  purchaser  of  a  vendor's  mort- 
gage on  a  homestead,  secured  by  collateral 
sufficient  to  extinguish  it,  induced  the  wife  of 
the  owner  of  the  premises  to  execute  a  new 
mortgage,  and  a  release  of  the  collateral,  by 
representing  to  her  that  she  was  merely  signing 
a  transfer  of  the  debt,  which  would  remain  in 
the  same  condition  as  before,  the  vendor's 
mortgage  was  released  as  against  the  wife  and 
her  homestead,  because  a  fraud  had  been  perpe- 
trated on  her.  ' 

Appeal  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

Action  by  Interstate  Building  &  Loan  As- 
sociation against  E.  L.  Tabor  and  wife.  There 
was  a  judgment  tor  defendant  Kate  Tabor; 
and  plaintiff  appeals.  Affirmed. 

W.  B.  Edrlngton  and  Robt  O.  Johnson,  tor 
appellant.  Martin  &  Smith  and  Harris  &  Har- 
ris, tor  appellees. 

CONNER,  0.  J.  Appellant,  a  nonresident 
corporation,  sued  appellees,  in  the  district 
•court  of  Tarrant  county,  on  a  bond  tor  $1,000, 
executed  by  appellees,  and  to  foreclose  a  deed 
of  trust,  also  executed  by  appellees,  securing 
said  bond  by  a  lien  on  lots  13  and  14,  block 
2,  Elizabeth  Gouhenant's  addition  to  the  city 
of  Ft.  Worth,  Tex.,  and  on  10  shares  of  the 
-capital  stock  of  plaintiff  corporation,  owned 
by  appellees.  It  was  averred  that  said  debt 
was  due  and  unpaid;  and  also  that  the  sum  of 
$1,000,  owing  by  defendants,  was,  at  their  re- 
quest, used  by  plaintiff  In  the  purchase  of  a 
vendor's  Hen  loan  obligation  of  $1,000,  given 
tor  a  part  of  the  purchase  money  of  the  above- 
Jescrlbed  lots,  and  was  dated  December  18, 
1887,  and  executed  by  P.  D.  Wyatt,  payable 
to  the  Ft.  Worth  Building  Association,  and 
that  the  same  had  been  assumed  by  defend- 


ants in  their  purchase  of  said  property  from 
Isla  W.  Reily  and  husband,  and  that  plaintiff 
is  the  owner  and  holder  of  the  same;  and 
that  it  was  agreed,  by  and  between  plaintiff 
and  defendants,  that  if  said  bond  and  deed  of 
trust  should,  in  any  action  or  proceeding,  be 
held  void  or  unenforceable,  in  whole  or  in 
part,  plaintiff  should  hold  the  said  vendor's 
lien  until  the  advance  made  by  it  should  be 
fully  paid.  Plaintiff  prayed  for  judgment  tor 
its  debt,  and  a  foreclosure  of  its  lien.  Defend- 
ants entered  a  general  denial,  and  specially 
pleaded  that  said  property  is  their  homestead, 
and  was  such  when  the  bond  and  deed  of 
trust  were  executed  by  them;  that  said  in- 
struments are  void,  so  far  as  they  purport  to 
fix  a  lien  on  said  homestead;  that  the  ven- 
dor's Hen  obligation,  purchased  by  plaintiff, 
was  purchased  after  maturity,  with  knowl- 
edge that  the  same  had  been  fully  paid  prior 
to  the  purchase;  that  the  Ft  Worth  Building 
Association,  to  whom  said  loan  obligation  was 
payable,  held  10  shares  of  its  capital  stock 'as 
collateral  security  for  said  obligation,  and  that 
dividends  amounting  to  $850  had  been  de- 
clared on  said  stock,  and  said  association  had 
sufficient  earnings  to  declare  another  dividend 
of  $1,000,  and  that  such  facts,  under  the  by- 
laws of  said  association,  canceled  said  debt; 
that  said  stock  was  of  the  value  of  $1,850, 
and  plaintiff,  by  its  contract  of  purchase,  re- 
leased to  said  Ft.  Worth  Building  Association 
all  claim  to,  or  lien  on,  said  stock,  and  thereby 
impaired  the  security  for  said  debt,  and  cre- 
ated an  additional  burden  on  the  homestead 
of  defendants,  and  attempted  to  create  a  Hen 
on  said  homestead,  contrary  to  the  constitu- 
tion, and  thereby  released  any  Hen  they  might 
have  had  on  said  homestead.  Defendant  Kate 
Tabor  separately  pleaded  that,  to  induce  her 
to  enter  into  the  contract  sued  on,*  plaintiff, 
through  Its  agent,  A.  A.  Henderson,  represent- 
ed to  her  that  there  was  $1,000  due  and  owing 
the  Ft  Worth  Building  Association,  which 
was  a  valid  vendor's  Hen  on  her  homestead, 
and  that  the  loan  to  be  procured  from  plaintiff 
was  to  take  up  and  extend  the  time  of  pay- 
ment of  said  $1,000,  and  that  plaintiff  was  to 
take  the  place  of  said  Ft.  Worth  Building 
Association,  and  make  no  change  in  the  se- 
curities held  by  said  association;  that  defend- 
ant Kate  Tabor  relied  on  said  representations, 
and  beUeved  the  same,  and,  on  account  of  the 
falsity  of  said  representations,  she  has  lost 
the  security  of  said  10  shares  of  stock,  tor 
which  she  received  no  benefit  and  that  such 
loss  was  occasioned  by  the  violation  of  plain- 
tiff's said  agreement  and  that  plaintiff  is,  in 
consequence,  estopped  from  setting  up  any 
claim  against  her.  There  was  a  jury  trial, 
resulting  in  a  judgment  for  appellant  for  $1,- 
208.55  against  appellee  E.  L.  Tabor,  with  fore- 
closure of  lien  on  10  shares  of  stock  in  appel- 
lant association,  and  tor  appeUee  Kate  Tabor 
on  the  Issues  raised  by  her  as  to  the  Hen  on 
the  homestead  claimed  by  appellant 

In  the  third  and  fourth  assignments  of  er- 
ror, complaint  is  made  of  the  action  of  the 
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court  in  overruling  appellant's  exceptions  to 
defendants'  answer,  In  that  It  is  not  alleged 
therein  that  appellant  had  notice  of  the  exist- 
ence of  the  alleged  lien  upon  the  10  shares  of 
stock  in  the  Ft.  Worth  Building  Association, 
the  surrender  of  which  Is  urged  as  a  defense 
by  appellees.  We  have  examined  said  answer, 
and  do  not  think  it  subject  to  the  objection 
thus  made.  Among  other  things,  it  was  al- 
leged that  "plaintiff  had  purchased  the  Wyatt 
note,  if  at  all,  after  maturity,  with  full  knowl- 
edge that  it  had  been  paid  off  and  satisfied; 
*  *  *  that  there  was  paid  on  said  note,  at 
the  time  of  plaintiff's  alleged  purchase,  the 
sum  of  $1,414.60,  and  said  note  was  more  than 
paid  off,  and  plaintiff  had  knowledge  of  said 
fact  at  said  time,  and  had  sufficient  notice  by 
the  recitals  in  said  Wyatt  note  to  put  it  upon 
inquiry  as  to  all  the  particulars  of  said  trans- 
actions, as  said  note  recites  that  said  shares  of 
stock  (viz.  the  10  shares  In  the  Ft  Worth 
Building  Association)  were  hypothecated  to 
secure  said  note,  and  that  the  same  was  to  be 
satisfied  according  to  the  terms  and  conditions 
as  set  out  in  the  by-laws,"  etc.  It  was  also 
alleged  that  the  Wyatt  note  was  secured  by 
a  lien  on  10  shares  in  the  Ft.  Worth  Building 
Association,  of  the  value  of  $1,S50,  and  that 
"If  the  said  shares  had  not  matured,  so  as  to 
cancel  and  satisfy  said  note,  said  stock  bad 
by  Its  terms,  and  under  the  rules  and  by-laws 
of  the  association,  matured,  so  that  the  same 
could  be  cashed 'for  more  than  sufficient  to  pay 
off  said  debt,  and  that  plaintiff,  by  its  con- 
tract of  purchase  of  said  note,  released  to  said 
Ft.  Worth  Building  Association  all  claims  or 
lien  on  said  stock,"  etc.  Other  allegations  of 
the  answer  may  also  be  looked  to,  but  we 
think,  in  the  absence  of  an  objection  other 
than  the  general  one  that  "it  Is  not  alleged 
that  plaintiff  had  notice  of  said  lien,"  the  al- 
legations quoted  are  sufficient  It  is  expressly 
alleged,  in  effect  that  by  the  recitals  of  the 
note  plaintiff  had  notice  of  the  lien.  We 
therefore  overrule  the  third  and  fourth  assign- 
ments of  error. 

There  are  12  other  assignments  of  error, 
with  13  propositions  in  all  thereunder.  We 
have  carefully  examined  each,  and  the  record 
relating  thereto.  We  will  not  attempt  to  treat 
them  separately.  So  far  as  properly  presented 
for  our  consideration,  they,  in  various  forms, 
present  the  contentions:  (1)  That  appellant 
had  no  notice  of  the  lien  on  the  stock  in  the 
Ft.  Worth  Building  Association;  (2)  but  If 
there  was  Bueh  lien,  and  appellant  had  notice, 
that  the  husband  had  the  right  to  abrogate  it 
and  to  appropriate  the  stock  to  community 
purposes;  (3)  that  there  was  no  evidence 
showing  that  the  Wyatt  note  had  been  paid 
off  or  discharged  at  the  time  of  appellant's 
purchase. 

The  Jury  in  their  verdict,  after  finding  for 
appellant  against  E.  L.  Tabor  for  $1,298.55, 
with  foreclosure  of  Hen  on  10  shares  of  stock 
in  the  appellant  association,  say:  "And  we 
further  find  for  the  defendant  Kate  Tabor; 
that  la,  we  find  that  plaintiff  is  not  entitled  to 


a  foreclosure  of  lien  on  the  lot  of  land  de- 
scribed in  the  petition."  This  finding  was 
approved  by  the  court  below,  and  it  is  our 
duty  to  sustain  such  verdict  and  judgment 
unless  it  appears  that  some  error  to  appel- 
lant's prejudice  was  committed  upon  the  trial 
so  resulting.  In  our  opinion,  the  judgment 
below  is  maintainable  on  either  one  of  two 
propositions.  That  Is,  If,  In  fact  as  alleged, 
the  Wyatt  note  was,  In  effect  paid  off  and  dis- 
charged at  the  time  appellant  purchased  it 
and  appellant  had  notice  thereof,  then  It  Is 
clear  that  appellant  would  have  no  legal  right 
to  foreclose  a  lien  that  was  but  an  Incident 
thereto;  or,  second,  if  said  note  was  not  paid, 
and  appellant  fraudulently,  as  in  effect  al- 
leged, so  destroyed  securities  given  for  its 
payment  as  to  Increase  the  burden  upon  the 
homestead  of  Kate  Tabor  against  her  right 
and  consent  then,  to  the  extent  of  the  value 
of  security  so  destroyed,  appellant  would  be 
estopped  from  insisting  on  the  lien  upon  the 
homestead. 

The  following  are,  in  substance,  the  facts 
pertinent  to  these  questions:  In  1887,  one 
Wyatt  executed  a  note  for  $1,000,  under  cir- 
cumstances constituting  a  lien  therefor  on 
the  lots  described  In  plaintiff's  petition,  and 
claimed  by  appellee  Kate  Tabor  as  her  home- 
stead. To  secure  its  payment,  there  was  also 
a  valid  lien  on  10  shares  of  stock  In  the  Ft 
Worth  Building  Association,  of  the  par  value 
of  $100  each.  This  obligation  being  owned 
and  held  by  said  Ft.  Worth  Association,  said 
lots  and  stock  were  afterwards  purchased  by 
various  parties,  among  others  appellee  E.  L. 
Tabor,  such  purchasers  assuming  the  Wyatt 
note.  Appellee  B.  L.  Tabor's  purchase  and 
assumption  was  made  in  1880,  and  both  of 
the  appellees  Immediately  went  Into  posses- 
sion, and  established  their  homestead  there- 
on, and  said  lots  have  been  their  homestead 
ever  since.  The  stock  obligation  in  the  Ft. 
Worth  Building  Association  had  the  usual 
provisions  for  the  payment  of  interest  dues, 
stock  payments,  etc.,  and  provided  for  the 
liquidation  of  the  Wyatt  or  loan  obligation 
in  accordance  with  Its  by-laws.  Among  oth- 
ers, It  had  the  following  by-law:  "When  the 
shares  of  stock  upon  which  any  loan  has  been 
made  shall  reach  the  matured  value  of  $100 
each,  the  amount  of  the  value  of  stock  shall 
be  credited  to  the  account  of  the  borrower 
owning  the  same,  when  the  loan  shall  be  de- 
clared fully  satisfied  and  paid,  and  the  stock 
shall  be  canceled,  and  revert  to  this  corpora- 
tion." Wyatt  and  his  vendees,  including  E. 
L.  Tabor,  made  the  required  interest  and  stock 
payments  to  the  Ft.  Worth  Building  Associa- 
tion until  some  time  before  the  execution  of 
the  bond  and  trust  deed  executed  to  the  ap- 
pellant association,  on  May  21,  1895,  when  E. 
L.  Tabor  ceased  to  make  any  such  payments. 
Such  "stock  payments"  then  aggregated  $710. 
Some  time  before  this  latter  date  it  appears 
that  the  Ft  Worth  Building  Association  ceas- 
ed to  do  business,  and  was  then  solvent  and 
In  process  of  liquidation.   It  also  appears  that 
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at  this  time,  to  wit,  May  21,  1865,  the  Wyatt 
stock  on  the  books  of  the  company  had  been 
credited  with  stock  payments  and  dividends 
declared  to  the  extent  of  85  per  cent,  of  its  face 
value.  Snch  dividend  bad,  in  fact,  been  declared 
as  to  all  stock  of  the  association,  such  85  per 
cent  having  been  paid  to  nonborrowlng  stock- 
holders. At  this  time  all  debts  of  the  Ft 
Worth  Building  Association  had  been  paid, 
and  Its  only  liabilities  were  to  Its  stockholders, 
such  liability  then  amounting  to  $7,000  or  $8,- 
000.  Its  assets,  mostly,  if  not  altogether,  real 
estate,  then  amounted  to  $23,000,  and  were 
sufficient  to  have  more  than  paid  all  stock- 
holders the  remaining  15  per  cent  In  this 
condition,  appellant,  on  May  21,  1895,  made 
the  loan  of  $1,000  to  appellee  E.  L.  Tabor,  it 
being  arranged,  in  substance,  by  and  between 
E.  L.  Tabor  and  appellant's  agent,  one  Hen- 
derson, that  said  $1,000  should  be  paid  by  ap- 
pellant to  the  Ft.  Worth  Building  Association, 
thereby  taking  up  the  Wyatt  note;  that  the 
Ft  Worth  Association  should  transfer  said 
note  to  appellant,  and  appellant  release  the 
lien  therefor  on  the  10  shares  of  Ft  Worth 
Building  Association  stock,  thereby  leaving  it 
subject  to  the  control  and  disposition  of  E. 
L.  Tabor;  that  appellees  should  give  bond  and 
trust  deed  on  the  lots  in  question,  as  security 
for  sucb  advance;  and  that  appellant  should 
also  retain  the  Wyatt  note,  with  its  vendor's 
lien,  and  also  have  lien  on  10  shares  of  stock, 
of  $100  each,  in  Its  own  association,  to  be 
taken  by  E.  L.  Tabor.  This  arrangement 
was  perfected,  and  the  bond  and  trust  deed 
sued  upon  in  this  case  was  the  result  The 
bond,  among  other  things,  recited  that  E.  L. 
and  Kate  Tabor  had  received  an  advance  of 
$1,000,  which  had  been  used  by  the  associa- 
tion in  the  purchase  of  a  certain  vendor's 
lien  outstanding  and  unpaid  against  the  real 
estate  described  in  plaintiff's  petition,  describ- 
ing the  lien  herein  described  as  the  Wyatt 
vendor's  lien.  The  trust  deed  also  recited 
that  the  advance  and  deed  of  trust  was  made 
pursuant  to  the  request  of  the  said  E.  L.  and 
Kate  Tabor,  and  at  their  request  used  by  the 
Interstate  Building  &  Loan  Association  for 
said  vendor's  lien,  and  that  said  association, 
at  the  request  of  the  said  E.  L.  and  Kate  Ta- 
bor, has  changed  the  form  and  manner,  and 
extended  the  time  of  payment,  of  the  original 
Indebtedness  represented  by  said  vendor's 
Hen,  in  the  way  indicated  in  this  deed  of  trust 
and  the  bond  which  it  Is  given  to  secure. 
Said  deed  of  trust  further  provided  that  it 
and  the  bond  should  be  given  and  held  as  an 
extension  of  the  original  vendor's  lien  pur- 
chased at  the  request  of  E.  L.  and  Kate  Ta- 
bor by  appellant,  "and  that,  in  every  action 
or  proceeding  on  said  bond  or  deed  of  trust, 
the  holder  thereof  shall  be  entitled  and  subro- 
gated to  all  the  rights,  equities,  and  securities 
of  the  original  owner  and  holder  of  said  ven- 
dor's lien,  and  evidences  thereof,  so  purchased 
and  extended  by  the  plaintiff."  This  bond  and 
trust  deed  were  duly  signed  and  acknowledged 
by  the  appellees.  The  transfer  of  the  Wyatt 


obligation  to  appellant  recited  that  the  Ft 
Worth  Building  Association  "assigns  to  plain- 
tiff [appellant]  said  deed  of  trust  [referring  to 
the  Wyatt  deed  of  trust],  except  so  far  as  said 
deed  of  trust  applies  to  the  said  10  shares  of 
stock  of  the  Ft.  Worth  Building  Association, 
and  the  said  10  shares  of  stock  are  hereby  ful- 
ly released  unto  the  owner  thereof,  free  from 
the  operation  of  said  deed  of  trust"  Kate 
Tabor,  In  substance,  alleged  and  testified  that 
she  had  no  knowledge  that  the  Uen  upon  the 
10  shares  in  the  Ft  Worth  Association  had 
been  released;  that  she  did  not  know  the  con- 
dition of  the  Wyatt  obligation;  that  Hender- 
son, appellant's  agent,  did  not  read  the  papers 
to  her;  that  he  represented  to  her  that  the 
transaction  was  to  be,  in  effect,  but  an  exten- 
sion of  the  debt  of  $1,000,  that  he  represented 
was  then  due,  upon  their  homestead;  that 
Henderson  represented  to  her  that  the  trans- 
action amounted,  in  substance,  but  to  a  trans- 
fer of  the  former  vendor's  lien  to  his  com- 
pany, and  that  the  debt,  as  to  his  company, 
would  in  all  respects  remain  as  it  existed  In 
the  Ft.  Worth  Company,  except  that  the  time 
of  payment  was  to  be  extended.  E.  L.  Tabor 
testified  that  he  talked  with  Henderson  sev- 
eral times  about  the  matter;  that  he  refused 
to  procure  the  loan  In  question  unless  the 
stock  In  the  Ft  Worth  Association  was  re- 
leased, but,  finally,  after  the  agreement  had 
been  perfected,  and  while  on  the  way  to  his 
house  for  the  purpose  of  having  Mrs.  Kate 
Tabor  sign  the  bond  and  trust  deed,  he  said 
to  Henderson:  "  'You  don't  want  to  talk  too 
much  about  this  transaction.'  Told  him  he 
didn't  want  to  make  too  much  remarks  to  his 
wife  about  the  transaction  that  was  going  on. 
Didn't  tell  him  in  particular  why  I  didn't 
want  him  to.  I  just  simply  told  him  I  didn't 
want  him  to  make  any  remarks,— say  any- 
thing to  my  wife  about  what  was  going  on 
about  the  papers."  He  further  testified  that 
when  they  got  there  he  does  not  know  that 
he  told  his  wife  anything;  that  Henderson  be- 
fore him  didn't  tell  her  anything.  He  fur- 
ther testified,  on  cross-examination,  that  "he 
didn't  know  that  he  could  explain  his  purpose 
more  explicitly  than  he  had  for  directing  Hen- 
derson not  to  tell  his  wife."  "If  he  said  too 
much  to  her,  probably  she  wouldn't  sign  the 
paper.  My  purpose  was  I  wanted  the  papers 
fixed  up."  It  was  further  shown  that,  after 
the  bond  and  trust  deed  sued  upon  by  ap- 
pellant had  been  executed,  the  Ft.  Worth  As- 
sociation paid  to  B.  L.  Tabor  $670  In  divi- 
dends on  said  stock  therein,  deducting  some 
for  fines,  etc.;  that  he  afterwards  sold  the 
stock  for  $120;  that  he  paid  this  money  out 
"in  debts  and  one  thing  another,"  no  necessity 
therefor,  however,  appearing  in  evidence.  E. 
L  Tabor  further  testified:  "At  the  time  I 
got  this  loan  from  the  plaintiff  In  this  case,  I 
didn't  think  or  claim  that  I  owed  the  Ft 
Worth  Building  Association  anything;"  that 
before  the  papers  were  executed  he  had  talked 
a  little  to  his  wife  about  signing  them;  "I 
told  her  that  I  wanted  to  transfer  it  into  an- 
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other  company;  that  this  company  was  claim- 
ing that  I  owed  them  a  thousand  dollars  on 
this  property,  and  I  wanted  to  transfer  It  to 
another  company."  Mrs.  Tabor  also  testified 
that,  when  Henderson  came  with  the  papers 
for  her  signature,  he  didn't  read  the  papers  to 
her,  and  said:  "I  can  explain  it  Just  as  well, 
and  it  will  stand  Just  as  it  stands  now,  but  it 
was  Just  only  simply  transferring  the  place;" 
and  that  she  refused  to  sign  any  papers  to 
the  place,  until  he  said  it  was  "just  simply 
transferring  the  place,  and  that  'it  will  stand 
just  like  it  stands  now,  transferring  it  into 
the  Interstate  Building  &  Loan  Association 
from  the  Ft  Worth  Building  Association' "; 
that  Henderson  came  twice;  that  the  first 
time  she  refused  to  sign  the  papers,  and  he 
said  to  her:  "Mrs.  Tabor,  it  is  just  simply 
transferring  the  place,  and  it  will  stand  just 
like  it  stands  now."  She  further  testified 
that  she  "didn't  read  the  papers,  but  simply 
signed  her  name,  and  that  she  understood  the 
transaction  as  explained  to  her  by  Hender- 
son"; that  "she  didn't  then  understand  that 
there  was  anything  due  on  the  place";  she 
thought  that,  'if  anything,  her  husband  had 
overpaid  the  place";  that  she  thought  "the 
place  was  clear,  but  that  it  had  to  stay  in  the 
building  and  loan  association  for  a  limited 
number  of  years,  and  that  it  was  Just  only 
transferring  it";  thought  that  was  perhaps  a 
rule  of  the  company.  She  further  testified 
that  she  got  no  part  of  the  money  received  by 
her  husband  on  the  Ft.  Worth  stock,  and  In 
fact  did  not  know  that  he  received  any  mon- 
ey; that  she  did  not  agree  to  the  release  of 
the  Ft  Worth  stock.  It  was  admitted  that, 
at  the  time  of  the  execution  of  the  bond  and 
trust  deed  sued  on,  B.  L.  and  Kate  Tabor 
were  husband  and  wife,  and  that  at  the  date 
thereof  the  lots  in  controversy  were  their 
homestead. 

We  think  the  evidence  sufficient  to  support 
the  contention  of  appellees  that  appellant's 
agent  had  notice,  as  defined  by  the  court  in 
his  charge,  of  the  existence  of  the  lien  on  the 
Btock  In  the  Ft.  Worth  Association  to  secure 
the  Wyatt  note.  We  are  also  of  opinion  that 
such  notice  extended  to  knowledge  of  the  con- 
dition of  said  stock  and  Wyatt  note,  as  here- 
inbefore presented.  We  are  also  of  opinion 
that,  in  equity,  at  least,  under  the  facts,  the 
Wyatt  obligation,  as  against  Mrs.  Kate  Tabor 
and  as  against  the  lien  on  her  homestead,  was 
paid  off  and  discharged,  and  that,  therefore, 
as  against  her,  no  cause  of  action  on  the 
Wyatt  note  existed  In  appellant's  favor,  or 
was  acquired  by  appellant  in  its  said  trans- 
fer. But,  if  mistaken  in  this,  the  writer 
thinks  the  evidence  is  such  as  to  support  the 
finding  of  the  court  and  Jury  below,  in  effect, 
that,  as  to  Mrs.  Kate  Tabor,  a  legal  fraud  was 
perpetrated.  Without  effort  to  now  elaborate 
or  justify  the  proposition  by  the  citation  of 
authorities,  in  my  judgment,  under  the  cir- 
cumstances of  this  case,  Mrs.  Kate  Tabor 
was  vitally  interested  in  the  homestead. 
She  bad,  by  the  universal  and  long-continued 


trend  of  legislation  and  Judicial  decision  In 
this  state,  an  affirmative,  substantive  right  of 
property  therein.  She  had  the  right  to  insist 
upon  the  application  of  all  securities  for  the 
payment  of  the  Wyatt  note,  before  resort 
should  be  had  to  the  homestead.  Without 
her  knowledge,  and  against  her  consent,  nei- 
ther appellant  nor  her  husband  could  release 
such  securities,  and  thereby  Increase  the  bur- 
den upon  the  homestead.  Our  law  provides 
that,  before  the  homestead  can  be  transferred, 
the  express  consent  of  the  wife  must  be  ob- 
tained. She  has  the  right  to  refuse  to  exe- 
cute any  paper  that  takes  her  homestead 
away  from  her,  and  I  am  unable  to  perceive 
why  she  should  not  be  accorded  the  right  of 
refusing  to  Impose  a  burden  upon  the  home- 
stead that  might  result  In  an  indirect  convey- 
ance thereof,  and  in  an  absolute  destruction 
of  her  homestead  privileges.  It  was  admit- 
ted that,  at  the  time  of  the  execution  of  the 
trust  deed  and  bond  upon  which  appellant 
sued,  the  lots  in  question  were  the  homestead, 
and  that  the  lien  thereby  created  was  invalid. 
It  therefore  follows,  from  what  has  been  said, 
that  the  verdict  and  judgment  of  the  court  be- 
low must  be  upheld.  It  Is  accordingly  order- 
ed that  the  judgment  below  be  in  all  things 
affirmed,  on  the  ground  that  the  evidence,  as 
we  interpret  It,  shows  beyond  question  that 
the  Wyatt  obligation  was,  hi  effect,  paid  off 
or  discharged  at  the  time  of  its  acquisition  by 
appellant.  - 


TAYLOR  v.  ST.  LOUIS  TYPE  FOUNDRY.! 
(Court  of  Civil  Appeals  of  Texas.    March  18, 
1880.) 

DlSTBBBB  FOB  RbNT — A.OTION  OK  CLAIMANT'S  BOND 

— Abandonment — Value — Evidence. 

1.  A  claimant  of  property  held  under  a  dis- 
tress warrant,  who  has  twice  filed  a  claimant's 
bond  in  the  county  court,  which  had  jurisdic- 
tion of  the  claim,  and  has  each  time,  upon  his 
own  motion,  dismissed  the  proceedings,  where 
he  docs  not  have  such  judgments  of  dismissal 
set  aside  when  for  the  third  time  he  seeks 
to  have  his  claim  adjudicated,  is  deemed  to  have 
abandoned  his  claim  to  the  property. 

2.  Where  a  complaint  in  an  action  on  a  claim- 
ant's bond  alleged  facts  which,  upon  proof 
thereof,  would  entitle  plaintiff  to  judgment,  the 
court  of  civil  appeals  cannot,  upon  a  reversal 
of  a  judgment  entered  on  a  general  verdict  for 
defendant,  enter  a  judgment  for  plaintiff,  in 
the  absence  of  a  finding  as  to  the  value  of  the 
property  described  in  the  bond. 

3.  The  valuation  placed  upon  property  by  the 
sheriff  in  proceedings  by  a  person  to  gain  pos- 
session by  means  of  a  claimant's  bond  is  not 
sufficient  evidence  of  the  value  of  the  property 
described  in  the  bond  to  authorize  an  appellate 
court  to  enter  judgment  thereon,  on  reversal 
of  a  judgment  in  favor  of  defendant  in  an  action 
brought  on  the  bond. 

Error  from  Bowie  county  court;  H.  W. 
Vaughan,  Special  Judge. 
On  rehearing.  Reversed. 

Henry  &  Henry,  for  plaintiff  in  error.  P. 
A.  Turner,  for  defendant  in  error. 

BOOKHOUT,  J.  Upon  a  former  day  we  re- 
versed the  judgment  of  the  trial  court,  and 

i  Writ  of  error  denied  by  Bupreme  court. 
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dismissed  this  cause.  35  S.  W.  091.  The 
plaintiff  in  error  has  filed  a  motion  for  re- 
hearing, in  which,  for  the  first  time,  it  is  in- 
sisted that  Judgment  should  be  here  rendered 
in  her  favor  upon  the  claimant's  bond.  This 
is  a  suit  upon  a  claimant's  bond  filed  In  the 
county  court  of  Bowie  county  on  April  19, 
1894,  by  the  St  Louis  Type  Foundry,  as  the 
claimant  of  certain  property  levied  upon  by 
the  sheriff  of  said  county  by  virtue  of  a  dis- 
tress warrant  sued  out  in  the  case  of  Mrs. 
N.  C.  Taylor  against  Charles  E.  Beard.  From 
a  judgment  in  favor  of  the  claimant  an  ap- 
peal has  been  taken  to  this  court  by  the  plain- 
tiff in  the  distress  proceedings.  The  plain- 
tiff in  error  filed  a  plea  in  abatement,  in 
which  she  insisted  that  the  claimant  had 
abandoned  its  claim  to  the  property  by  its 
failure  to  prosecute  its  claim  in  the  proper 
court  within  the  time  contemplated  by  law, 
and  having,  after  filing  the  affidavit  and 
bond  in  the  proper  court  on  two  different  oc- 
casions, voluntarily  dismissed  each  case, 
which  orders  of  dismissal  are  still  in  force. 
This  plea  and  the  evidence  thereon  were  sub- 
mitted to  the  court,  and  the  court  found, 
against  the  plea.  The  following  facts  are 
shown  in  support  of  said  plea:  Plaintiff  in 
error  sued  out  a  distress  warrant  against 
Charles  E.  Beard  on  the  2d  day  of  October, 
1889,  and  caused  it  to  be  levied  upon  certain 
property  in  a  storehouse  in  the  city  of  Tex- 
arkana,  owned  by  her  and  which  she  had 
rented  to  Beard.  On  October  4,  .1889,  the 
plaintiff  in  error  presented  ItB  affidavit  and 
claimant's  bond  for  the  property  so  levied 
upon,  alleging  it  was  the  owner  of  the  same. 
The  sheriff  fixed  the  value  of  the  property 
levied  upon  at  $500.  The  said  affidavit  and 
bond  were  filed  in  the  county  court  on  Octo- 
ber 10,  1889,  and  duly  docketed  in  that  court 
as  cause  No.  870.  Thereafter,  during  the  Oc- 
tober term  of  said  court,  the  claimant  (de- 
fendant in  error)  appeared  in  open  court,  and 
dismissed  said  cause  from  the  docket  of  said 
court,  and  on  the  22d  day  of  February,  1890, 
filed  said  oath  and  bond  in  the  district  court 
for  said  county,  and  the  same  was  docketed 
as  a  cause  in  said  court  On  April  1,  1891, 
the  said  cause,  upon  motion  of  plaintiff  (plain- 
tiff in  error),  was  by  said  court  dismissed  on 
the  ground  that  the  district  court  had  no  Ju- 
risdiction of  the  cause.  On  the  19th  day  of 
October,  1891,  the  claimant  again  filed  the 
oath  and  bond  in  the  county  court,  and  it 
was  docketed  as  a  new  cause  upon  the  dock- 
et of  said  court,  and  numbered  1,105.  On 
November  5,  1891,  the  claimant  appeared  in 
open  court  and  dismissed  this  cause.  The  or- 
der of  dismissal  is  fully  set  out  in  the  record. 
After  this  (the  exact  date  Is  not  shown  by 
the  record;  possibly  in  November  or  Decem- 
ber, 1891)  the  said  claimant  sued  out  a  writ 
of  error  from  the  Judgment  of  the  district 
court  of  April  1, 1891,  dismissing  the  cause  in 
■aid  court  This  writ  of  error  was  prosecut- 
ed to  this  court  and  the  judgment  was  here 
affirmed  on  March  14,  1894.  On  April  19, 
51  S.W.-20 


1894,  the  claimant  filed  its  oath  and  bond  for 
a  third  time  in  the  county  court,  and  the 
same  was  docketed  in  said  court  as  cause  No. 
1,873,  and  is  the  present  case.  The  court 
overruled  the  plea  in  abatement 

Plaintiff  in  error  contends  that  these  facts 
show  that  the  claimant  abandoned  Its  claim 
to  the  property,  and  that  the  trial  court 
should  have  sustained  the  plea  in  abatement 
It  will  be  noted  that  the  officer  fixed  the  val- 
ue of  the  property  levied  upon  by  the  dis- 
tress warrant  at  $500,  and  returned  it  to  the 
county  court,  where  it  was  filed  and  docketed 
as  a  suit.  In  this  the  officer  performed  his 
full  duty.  Rev.  St  1895,  art  5290.  While 
the  cause  was  thus  pending  in  the  proper 
court  the  claimant  appeared  In  open  court, 
and  voluntarily  dismissed  the  same,  and  filed 
the  affidavit  and  bond  in  the  district  court 
for  Bowie  county.  This  order  of  dismissal, 
having  been  made  by  a  court  having  juris- 
diction of  the  claim,  would,  in  law,  be  an 
abandonment  of  the  claim,  unless  set  aside. 
It  is  contended  by  defendant  in  error  that  at 
the  time  this  action  was  taken  the  law  in  ref- 
erence to  the  jurisdiction  of  the  courts  where 
the  property  was  levied  upon  by  virtue  of  a 
distress  warrant,  and  the  officer  valued  it  at 
exactly  $500,  was  in  such  an  uncertain  condi- 
tion, by  reason  of  a  conflict  between  section 
8,  art  5,  and  section  16,  art  5,  of  the  consti- 
tution, that  the  defendant  in  error  having 
acted  in  good  faith  in  dismissing  the  case  in 
the  county  court  and  filing  the  papers  in  the 
district  court,  it  ought  not  to  suffer  for  a  mis- 
take made  under  such  conditions.  It  may  be 
that  the  dismissing  of  a  case  in  a  court  hav- 
ing Jurisdiction,  and  the  filing  of  it  in  anoth- 
er which  did  not  have  Jurisdiction,  under 
such  circumstances,  would  not  necessarily  op- 
erate as  an  abandonment  of  the  prosecution 
of  the  claim.  But  it  devolved  upon  the  claim- 
ant to  use  diligence  in  the  prosecution  of  his 
cause  in  the  district  court,  and,  upon  that 
court  holding  it  had  not  jurisdiction,  to  re- 
turn to  the  county  court  and  move  to  rein- 
state the  cause  dismissed  in  that  court,  up- 
on proper  allegations,  stating  the  facts,  and 
showing  that  the  cause  had  been  dismissed 
by  mistake.  This  the  claimant  did  not  do, 
but  after  the  district  court  decided  it  did  not 
have  jurisdiction  of  the  matter,  claimant 
waited  over  6%  months  before  taking  any  ac  - 
tion in  the  matter  whatever.  Then,  instead 
of  moving  to  set  aside  the  judgment  and  re- 
instating the  original  cause  in  the  county 
court,  claimant  went  Into  the  district  court 
and  filed  the  affidavit  and  bond  therein  as  a 
new  cause,  and  numbered  1,105,  and  permit- 
ted the  judgment  of  the  original  cause  (No. 
870)  to  remain  in  full  force.  This  last  cause 
(No.  1,105)  so  filed  was  on  November  5,  1891, 
dismissed  by  the  claimant  in  open  court,  and 
said  judgment  is  still  In  force.  The  excuse 
for  this  action  Is  here  stated,— that  the  claim- 
ant concluded  to  further  test  the  jurisdiction 
of  the  district  court  by  prosecuting  a  writ  of 
error  from  the  judgment  of  that  court  to  this 
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court  A  writ  of  error  was  sued  to  this  court, 
and  the  judgment  of  the  district  court  affirm- 
ed by  this  court  on  March  14,  1894.  6  Tex. 
Civ.  App.  732,  28  S.  W.  226.  Thus,  the  min- 
utes of  the  county  court  showed  two  judg- 
ments of  dismissal  of  this  very  claim,— one 
entered  hi  cause  No.  870,  on  October  10,  1889, 
and  one  In  cause  No.  1,106,  entered  Novem- 
ber 5,  1891.  Neither  of  these  judgments  had 
been  set  aside  at  the  time  the  present  case 
was  filed  therein,  in  April,  1894.  Had  the 
claimant,  in  law,  abandoned  its  claim  to  the 
property  by  reason  of  the  facts  before  set 
out?  Our  statutes  in  reference  to  the  trial 
of  the  right  of  property  have  made  ample 
provision  for,  and  contemplate,  a  speedy  trial 
thereof.  Rev.  St  1895,  arts.  5298-5300.  We 
have  held  that  where  the  claimant's  affidavit 
and  bond  are  filed  in  a  court  which  has  not 
jurisdiction  thereof,  and  the  same  is  dismiss- 
ed by  said  court  because  it  has  not  jurisdic- 
tion of  the  matter,  and  the  claimant  fails, 
for  two  successive  terms  of  the  court  having 
jurisdiction  of  the  claim,  to  cause  the  affida- 
vit and  bond  to  be  filed  in  said  court,  such  de- 
lay will  be  considered  an  abandonment  of  the 
claim.  Deware  v.  Elevator  Co.  (Tex.  Civ. 
App.)  43  S.  W.  1047.  In  the  case  before  us, 
after  the  district  court  had  adjudicated  it 
had  no  jurisdiction,  the  claimant  waited  6% 
months  before  taking  action,  and  we  take 
knowledge  that  during  that  time  two  terms 
of  the  county  court  of  that  county  interven- 
ed. But,  if  two  terms  had  not  passed,  yet 
the  claimant  deliberately,  after  filing  the  af- 
fidavit and  bond  in  the  county  court,  appear- 
ed in  open  court,  and  caused  the  order  of  dis- 
missal of  the  case  in  that  court  to  be  entered. 
Mr.  Justice  Stayton,  speaking  for  the  court 
as  to  the  effect  of  an  order  of  dismissal,  in 
Zurcher  v.  Krohne,  63  Tex.  122,  uses  the  fol- 
lowing language:  "If,  however,  the  court 
had  jurisdiction,  the  motion  to  dismiss  the 
cause,  on  whatever  ground  made,  would,  if 
sustained,  operate  as  an  abandonment  of  the 
claim,  and  the  property  should  have  then 
been  returned  to  the  officer." 

The  undisputed  facts  show  that  the  claim- 
ant has  abandoned  his  claim  to  the  property, 
and  the  court  erred  in  not  so  holding.  The 
judgment  of  the  trial  court  is  reversed,  and 
judgment  is  here  rendered  dismissing  the 
claim  of  the  St.  Louis  Type  Foundry  to  the 
property  described  in  its  affidavit  and  bond. 

The  plaintiff,  in  her  pleadings,  set  out  the 
bond  and  her  debt  and  made  the  necessary 
allegations  to  entitle  her,  upon  proof  of  the 
same,  to  recover  judgment  against  the  mak- 
ers of  the  bond.  It  was  shown  that  one  of 
the  sureties  was  dead,  and  as  to  him  the  suit 
abated.  The  appellant  now  asks  that  we 
render  judgment  in  her  favor  for  the  amount 
of  her  d.ebt  against  the  principal  and  remain- 
ing surety.  This,  in  view  of  the  condition  of 
the  record,  we  cannot  do.  The  case  was  tried 
by  a  Jury  in  the  court  below,  and  a  general 
verdict  returned  in  favor  of  the  claimant 
There  was  no  finding  as  to  the  value  of  the 


property  described  In  the  bond.  This  to  a 
material  Issue,  which  the  parties  were  enti- 
tled to  have  determined  in  the  trial  court 
This  court  cannot  determine  this  fact  In  the 
first  instance,  but  it  must  be  framed  by  the 
trial  court.  Patrick  v.  Smith,  90  Tex.  267,  38 
S.  W.  17.  Besides,  the  evidence  in  the  record 
as  to  the  value  of  the  property  is  not  of  such 
a  conclusive  character  as  would  authorize 
this  court  to  find  its  value.  The  only  evi- 
dence of  the  value  of  the  property  is  the  sher- 
iff's valuation  of  the  same.  It  has  been  held 
that  this  evidence  is  not  sufficient  to  authorize 
an  appellate  court  to  render  judgment  on  the 
bond.  Dixon  v.  Zadek,  59  Tex.  532.  The 
judgment  of  the  trial  court  is  reversed,  and 
judgment  will  be  here  rendered  dismissing  the 
cjalm  of  the  appellee  to  the  property.  The 
suit  of  plaintiff  upon  the  claimant's  bond  is 
remanded  for  another  trial. 


KENTON  INS.  CO.  v.  OSBORNE  et  all 

(Court  of  Appeals  of  Kentucky.   June  1,  1899.) 

PROCESS— SERVICE  ON  FIRM  AS  AGENT— MIS- 
JOINDER OF  CAUSES  OF  ACTION— ELECTION- 
TRIAL  ON  HOLIDAY— BURDEN  OF  PROOF. 

1.  Where  a  firm  was  agent  for  a  corporation, 
service  of  process  on  one  member  of  the  firm  was 
a  service  on  the  agent. 

2.  In  an  action  on  an  insurance  policy,  service 
of  process  on  the  agent  who  issued  the  policy,  and 
with  whom  the  contract  was  made,  was  prima 
facie  sufficient,  as  the  burden  was  on  defendant 
to  show  that  there  was  a  higher  officer  in  the 
county. 

3.  Where  some  of  the  property  embraced  in  a 
fire  insurance  policy  belonged  to  a  firm,  and  oth- 
er property  embraced  therein  belonged  to  a  single 
member  of  the  firm,  the  entire  cause  of  action 
having  been  vested  by  assignment  in  one  plain- 
tiff, he  may,  in  a  single  action,  recover  the  full 
amount  of  the  policy. 

4.  A  motion  to  require  plaintiff  to  elect  which 
of  two  causes  of  action  he  will  prosecute  must 
be  made  before  issue  is  joined  on  the  merits. 

5.  Defendant  cannot  complain  that  one  of  the 
plaintiffs  was  not  allowed  to  remain  in  the  court 
room  during  the  trial. 

6.  It  was  in  the  discretion  of  the  court  to  con- 
tinue on  a  holiday  the  trial  of  a  case  which  had 
already  been  begun,  and,  if  defendant  was  prej- 
udiced by  the  absence  of  its  witnesses  on  that 
day,  it  should  have  shown  the  fact  on  motion  for 
new  trial. 

7.  The  burden  of  proof  was  on  the  plaintiff, 
every  fact  entitling  him  to  recover  being  denied. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  F.  E.  Osborne  and  others  against 
the  Kenton  Insurance  Company  on  a  policy 
of  fire  insurance.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellant. 
J.  D.  Atchison  and  Wilfred  Carlco,  for  ap- 
pellees. 

HOBSON,  J.  On  August  19,  1890,  appel- 
lant issued  F.  E.  Osborne  and  P.  L.  Steel  a 
policy  of  insurance  Insuring  for  one  year,  at 
$1,100,  a  storehouse  and  contents  at  Curds- 
vllle,  Ky.    The  storehouse  belonged  to  Os- 

i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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borne,  and  bo  did  a  barroom  and  fixtures  kept 
In  it  There  was  also  in  the  storehouse  a 
general  stock  of  merchandise  belonging  to 
Osborne  &  Steel.  By  an  Indorsement  on  the 
policy,  this  fact  was  noted  September  8, 1890. 
The  storehouse  burned  on  the  night  of  Sep- 
tember 25, 1890,  with  part  of  its  contents,  and 
this  action  was  instituted  by  appellee  Wilfred 
Carrico,  on  the  19th  of  March  following,  as 
the  assignee  of  Osborne  &  Steel;  the  policy 
having,  after  the  fire,  been  assigned  to  him 
as  trustee  for  their  creditors.  There  was  a 
trial  and  Judgment  for  the  full  amount  of  the 
policy  in  the  court  below.  Several  grounds 
of  reversal  are  relied  on. 

The  summons  was  returned:  "Executed  on 
the  Kenton  Insurance  Company  by  deliver- 
ing to  W.  M.  Rudd,  a  member  of  the  firm  of 
J.  C.  Rudd  &  Son,  who  are  agents  for  said 
company,  a  true  copy  of  the  within."  Appel- 
lee moved  to  quash  the  process,  and  the 
court  overruled  the  motion.  The  firm  of  J. 
C.  Rudd  &  Son  being  the  agent  of  appellant, 
It  Is  insisted  that  the  service  on  one  of  them 
is  not  sufficient  This  is  a  misconception  of 
tbe  purpose  of  the  statute.  The  copy  of  the 
summons  Is  delivered  to  the  agent  as  the  rep- 
resentative of  the  corporation  and  for  it  If 
it  had  several  agents  of  equal  authority,  It 
need  not  be  served  on  all  of  them.  The  ob- 
ject of  the  service  was  to  bring  the  corpora- 
tion before  the  court,  not  the  firm  of  J.  C. 
Rudd  &  Son.  Bach  of  the  partners  equally 
represented  the  corporation,  and  a  service  on 
any  one  of  them  was  a  service  on  its  agent. 

It  is  also  objected  that  it  does  not  appear 
that  the  Kenton  Insurance  Company  did  not 
have  its  president  or  some  higher  officer  in 
the  county.  It  does  appear  from  the  return 
that  Rudd  &  Son  were  agents  for  the  com- 
pany. It  also  appears  from  the  policy  that 
they  issued  it,  and  it  is  alleged  in  the  petition 
that  the  contract  was  made  with  them.  This 
prima  fade  constituted  them  the  proper  per- 
sons to  serve  the  summons  on.  If  there  was 
any  higher  officer  in  tbe  county,  appellant 
should  have  shown  it  It  is  a  salutary  rule 
that  all  pleas  in  abatement  must  give  the 
plaintiff  a  better  writ,  and.  appellant  not  dis- 
closing any  other  person  upon  whom  the 
process  might  be  properly  served,  the  court 
did  not  err  In  refusing  to  quash  It  Civ.  Code 
Prac.  |  61,  subsec.  3. 

Appellant  also  complains  that  there  was  a 
misjoinder  of  causes  of  action  In  the  petition; 
that  the  right  of  action  for  the  loss  of  the 
house  and  liquors  was  in  Osborne  alone,  and 
the  right  of  action  for  the  loss  of  the  stock 
of  general  merchandise  was  in  the  firm  of  Os- 
borne &  Steel,  and  not  in  Osborne  individual- 
ly, and  so  that  the  two  could  not  be  Joined 
in  one  action.'  Both,  however,  arose  out  of 
the  same  contract  and,  by  the  assignment  to 
Wilfred  Carrico,  both  had  vested  in  him.  We 
do  not  thins;  that  he  would  have  been  allowed 
to  bring  two  actions  on  this  contract;  and, 
after  the  entire  cause  of  action  had  vested 
in  one  plalntiii,  we  see  no  necessity  for  two 


actions  or  two  trials  under  one  contract, 
where  the  facts  would  have  been  precisely 
the  same  in  both.  Besides,  motions  of  this 
character  must  be  made  before  Issue  is  Joined 
on  the  merits.  The  motion  here  was  not 
made  when  the  original  answer  was  filed,  nor 
until  after  tbe  issues  in  the  case  had  been 
made  up.  It  was  therefore  properly  over- 
ruled by  the  court  The  defect  In  the  peti- 
tion. If  any,  was  cured  by  the  verdict.  Ap- 
pellant cannot  complain  that  Steel  was  not 
allowed  to  remain  In  the  court  room  nor  do 
we  see  how  It  was  prejudiced  by  this.  It 
was  discretionary  with  tbe  court  to  continue 
the  trial  on  the  22d  day  of  February,  and,  If 
appellant  was  prejudiced  by  the  absence  .of 
Its  witnesses  on  that  day,  it  should  have  man- 
ifested this  on  motion  for  a  new  trial.  Steel 
testified  on  the  trial,  and  bis  affidavit  was 
not  competent  evidence. 

The  rule  Is  that  the  burden  of  proof  is  on 
him  who  would  be  defeated  If  no  evidence  at 
all  was  offered.  As  the  pleadings  stood  on 
the  trial  of  the  case,  we  do  not  see  that  any 
judgment  could  have  been  rendered  against 
appellant  If  no  evidence  had  been  offered  on 
either  side;  for  every  fact  entitling  Carrico 
to  recover  was  denied.  The  instructions  fair- 
ly submitted  the  issues  made  to  the  jury, 
and,  while  the  evidence  is  conflicting,  it  can- 
not be  said  that  it  does  not  support  the  ver- 
dict  Judgment  affirmed. 


McFERRAN  et  al.  v.  McFERRAN.i 

(Court  of  Appeals  of  Kentucky.   May  23,  1899.) 

CUSTODY  OF  CHILDREN— MODIFICATION  OF 
JUDGMENT  OF  DIVORCE. 

Where  a  judgment  of  divorce  awarding  to 
the  mother  the  custody  of  the  children  of  the 
marriage  gave  the  father  the  right  to  visit  the 
children  at  reasonable  times,  without  any  provi- 
sion as  to  the  details  of  the  visits,  it  was  in  the 
Bound  discretion  of  the  chancellor  to  subsequent- 
ly make  such  further  provision  for  the  father 
seeing  his  children  as  changing  circumstances 
might  seem  to  require;  but  it  was  an  unreason- 
able interference  with  their  attendance  at  school, 
and  with  the  mother's  supervision,  to  require 
that  they  should  at  various  times  during  the  year 
visit  the  father  in  a  distant  county  for  10  days 
at  a  time,  no  reason  appearing  for  disturbing  the 
original  judgment. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  anu  equity  division. 

"Not  to  be  officially  reported." 

Action  by  Warren  V.  McFerran  and  James 
C.  McFerran,  Jr.,  against  James  C.  McFerran 
and  the  Fidelity  Trust  &  Safety  Vault  Com- 
pany, as  trustee,  to  obtain  a  share  of  the  in- 
come of  a  trust  fund.  Judgment  fixing  the 
allowance  to  plaintiffs  out  of  the  trust  fund, 
and  requiring  plaintiffs  to  visit  the  defendant 
James  C.  McFerran,  their  father,  at  stated 
times,  and  plaintiffs  appeal.  Reversed. 

Fairlelgh  &  Straus,  for  appellants.  Har- 
ris &  Barr,  for  appellee. 

t  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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DC  RELLE,  J.  -By  Judgment  of  the  Louis- 
ville chancery  court  appellee's  wife  was  grant- 
ed a  divorce,  restored  to  her  maiden  name, 
and  adjudged  to  be  entitled  to  hare  the  care 
and  custody  of  her  children,  Warren  V.  Mc- 
Ferran  and  James  0.  McFerran,  Jr.,  It  being 
further  provided  that  appellee  "shall  have  the 
right  at  all  reasonable  times  to  visit  and  see 
bis  said  children."  After  the  Judgment,  the, 
two  children,  by  next  friend,  brought  suit  In 
the  law  and  equity  court  against  their  fa- 
ther, the  appellee,  and  the  Fidelity  Trust  & 
Safety  Vault  Company,  as  trustee  under  the 
will  of  their  paternal  grandfather,  to  obtain 
a  share  of  the  Income  of  a  fund  held  in  trust 
under  that  will  for  the  benefit  of  their  father 
and  his  family.  A  judgment  was  rendered 
directing  the  payment  for  their  support  of  a 
fixed  sum  out  of  that  income.  On  appeal  to 
this  court  that  judgment  was  affirmed  (21  S. 
W.  870),  the  court,  through  Judge  Pryor, 
saying:  "There  is,  in  fact  nothing  before  us 
except  the  question  as  to  the  annual  allowance 
to  be  made  these  children  under  the  circum- 
stances now  surrounding  all  the  parties. 
These  circumstances  may  change.  The  father 
may  have  other  burdens  upon  him  that  would 
lessen  the  allowance  to  the  children,  and,  on 
the  other  hand,  the  Income  of  the  trust  fund 
may  Increase  so  as  to  require  another  appli- 
cation to  the  chancellor  either  to  reduce  or  In- 
crease the  allowance.  The  trust  is  of  that 
character  as  brings  the  case  within  the  power 
of  the  chancellor  from  time  to  time,  that  the 
trust  fund  may  be  applied  as  directed  by  the 
devisor."  When  the  case  was  returned  to 
the  law  and  equity  division,  appellee  filed 
what  is  called  a  "supplemental  petition,"  al- 
leging that  he  had  married,  and  his  expenses 
had  been  thereby  increased,  and  that  a  con- 
siderable diminution  had  taken  place  In  the 
income  arising  from  the  trust  fund,  and  pray- 
ing "that;  unless  said  children  desire  to  come 
and  live  with  him,  that  under  the  changed 
conditions  the  trustee  be  authorized  to  make 
an  allowance  to  each  of  plaintiffs  of  $400  per 
annum  until  further  order  of  the  court."  The 
trial  court  rendered  Judgment  fixing  the  al- 
lowance to  the  children  at  two-sevenths  of 
the  whole  income  from  the  trust  fund,  and 
as  to  this  there  seems  to  be  no  complaint  on 
either  side.  The  judgment  further  provided 
that  the  children  "shall  visit  their  father, 
James  O.  McFerran,  at  the  following  times 
of  each  year:  In  the  month  of  June,  for  ten 
days,  beginning  June  5th;  In  October,  for  ten 
days,  beginning  October  Oth;  in  the  month  of 
December,  from  the  time  their  vacation  from 
school  begins  until  such  vacation  ends  in  Jan- 
uary; for  ten  days  beginning  February  5th; 
for  ten  days  beginning  April  5th;  for  ten 
days  beginning  June  5th.  The  cost  of  trans- 
portation for  these  children  shall  be  borne  by 
their  father  when  they  visit  him,  and  the  cost 
of  return  shall  be  borne  by  their  mother." 
This  appeal  Is  from  this  part  of  the  Judgment 

While  considerable  testimony  was  taken  as 
to  the  state  of  health  of  the  two  boys,  and  the 


necessity  existing  for  the  constant  attention 
and  care  of  their  mother,  as  well  as  the  serv- 
ices of  physicians,  it  Is  evident  that  this  testi- 
mony was  taken  as  bearing  upon  the  amount 
of  the  allowance  to  be  made,  for  this  record 
discloses  no  application  or  suggestion  of  a 
desire  for  a  change  in  the  status  fixed  by  the 
judgment  of  the  chancellor  under  which  the 
father  was  authorized  to  visit  and  see  his  chil- 
dren at  all  reasonable  times.  On  behalf  of 
appellants  it  Is  earnestly  Insisted  that  this 
part  of  the  judgment  is  void,  because  con- 
flicting with  the  judgment  of  the  chancellor 
giving  the  custody  of  the  children  to  the 
mother.  With  this  contention  we  do  not  con- 
cur. The  chancellor's  judgment  gave  the  fa- 
ther the  right  to  visit  and  see  the  children 
at  reasonable  times,  without  any  provision  as 
to  the  details  of  the  visits.  The  matter  would 
seem  to  be  left  In  the  sound  discretion  of 
the  chancellor  to  make  such  provision  for  the 
father  seeing  his  children  as  changing  cir- 
cumstances might  seem  to  require;  and  it 
may  be  that  a  showing  might  be  made  which 
would  render  it  proper  to  require  the  boys  to 
come,  in  charge  of  their  mother,  or  some  one 
representing  her,  from  Versailles  to  Louis- 
ville, to  visit  their  father,  at  his  expense. 
This  is  a  matter  upon  which  the  parties  ought 
to  be  able  to  agree  without  litigation.  But 
the  record  before  us  shows  no  such  condi- 
tion, nor  even  a  request  for  such  order.  On 
the  contrary,  It  shows  a  state  of  fact,  both  as 
to  the  health  and  education  of  the  boys,  which 
would  require  their  mother's  supervision  and 
their  attendance  at  school  to  be  interfered 
with  as  little  as  possible.  The  judgment 
seems  to  us  to  unduly  interfere  with  both. 
Under  the  judgment  of  the  chancellor  the 
father's  right  to  proper  access  to  bis  children 
was  unrestricted,  and,  In  our  opinion,  no  rea- 
son appears  In  this  record  for  disturbing  it. 
The  judgment  is  therefore  reversed,  and  cause 
remanded,  with  directions  to  set  aside  so 
much  of  the  Judgment  as  alters  the  disposition 
made  by  the  chancellor  in  the  divorce  suit 
with  respect  to  visiting  the  children  by  their 
father. 


EAST  TENNESSEE  TEL.  CO.  et  al.  v.  CITY 

OF  RUSSELLVILLE.i 
(Court  of  Appeals  of  Kentucky.  May  24,  1899.) 

Municipal  Corpobations— Powbb  to  Ghaut  Usb 
op  Streets  fob  Tslephonb  Lure. 

1.  Previous  to  the  adoption  of .  the  present 
constitution,  a  city  council  could  not  with- 
out legislative  authority,  grant  to  any  person 
or  corporation  the  right  to  occupy  the  streets 
of  the  city  with  telephone  poles  and  wires; 
that  being  an  additional  servitude. 

2.  Under  Const,  g  163,  providing  that  no  tel- 
ephone company  shall  be  permitted  to  erect  its 
poles  along  the  streets  of  a  city  without  tie 
consent  of  the  proper  legislative  body  of  the 
city  being  first  obtained,  "but  when  charters 
have  been  heretofore  granted  conferring  such 

i  Reported  by  Edward  W.  Htnes,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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rights,  and  work  has  in  good  faith  been  be- 
gun thereunder,  the  provisions  of  this  section 
shall  not  apply,"  where  a  city  council  had, 
without  legislative  authority,  prior  to  the  adop- 
tion of  the  present  constitution,  attempted  to 
grant  the  right  to  erect  telephone  poles  and 
wires  along  and  over  the  streets  of  the  city, 
the  city  has  the  right  to  compel  the  removal  of 
audi  poles  and  wires  erected  without  the  con- 
sent of  the  city  council  after  the  adoption  of 
the  constitution. 

3.  Ky.  St.  f  3G50,  providing  that  all  ordi- 
nances "now  in  force  shall  remain  in  force 
until  altered  or  repealed  by  ordinance,  does  not 
give  validity  to  a  void  ordinance. 

Appeal  from  circuit  court,  Logan  county. 

"To  be  officially  reported." 

Action  by  the  city  of  Russell ville  against 
the  East  Tennessee  Telephone  Company  and 
others  to  enjoin  defendants  from  maintaining 
telephone  poles  and  wires  along  the  streets  of 
the  city.  Judgment  for  plaintiff,  and  defend- 
ants appeal  Affirmed. 

Selden  Y.  Trimble,  S.  R.  Orewdson,  Wilbur 
F.  Browder,  and  James  H.  Bowden,  for  ap- 
pellants. H.  S.  McOutchen,  B.  G.  Vlck,  W.  P. 
Sandedge,  Craddeck  &  Sandedge,  and  John  S. 
Rhea,  for  appellee. 

PAYNTER,  J.  Previous  to  the  adoption  of 
the  present  constitution,  the  council  of  a  mu- 
nicipal corporation,  without  legislative  au- 
thority, could  not  grant  to  any  person  or  cor- 
poration the  right  to  use  the  streets  and  alleys 
of  a  city  or  town  for  any  purpose  other  than 
for  which  they  were  dedicated.  The  streets  and 
alleys  of  a  city  or  town  are  Intended  for  pub- 
lic travel,  and,  when  an  additional  servitude 
is  placed  upon  them,  It  is  in  derogation  of  com- 
mon right  Buttles  v.  City  of  Covington  (Ky.) 
10  &  W.  644;  Com.  v.  City  of  Frankfort,  92  Ky. 
149,  17  S.  W.  287.  In  City  of  Newport  v. 
Newport  Light  Co.,  84  Ky.  166,  the  court,  in  con- 
sidering the  question  of  the  right  of  a  gas  com- 
pany to  use  the  streets  to  enable  It  to  lay  down 
Its  pipes,  said:  "It  may  be  regarded,  however, 
as  well  settled  that  the  right  to  use  the  street 
of  a  city  by  a  gas  company  to  enable  It  to  lay 
down  its  pipes  is  a  franchise  that  can  be 
granted  only  by  the  legislature,  or  some  local 
or  municipal  authority  authorized  to  confer 
it."  2  Dill.  Mun.  Co/p.  I  691.  "However  it  may 
be  as  respects  the  power  of  the  legislature  to 
make  the  grant  exclusive,  no  sueh  power,  it  is 
clear,  can  be  exercised  by  a  municipal  coun- 
cil, unless  it  be  plainly  conferred  by  express 
words,  or  by  necessary  or  at  least  reasonable 
Implication"  Id.  {  695.  Section  163  of  the 
constitution,  to  which  we  will  hereafter  refer, 
recognizes  that  to  occupy  the  streets  and  alleys 
of  a  city  or  town  with  telephone  poles  and 
wires  Is  an  additional  servitude,  by  refusing 
telephone  companies  the  right  to  enter  upon 
tbe  streets  and  alleys  of  a  city  or  town  with- 
out the  consent  of  the  proper  legislative  bodies 
or  boards  of  such  city  or  town  being  first  ob- 
tained. It  is  the  Imposition  of  a  new  and  ad- 
ditional servitude  on  streets  and  alleys  of  a 
city  or  town  to  erect  telephone  poles  and 
string  wires  thereon.  Telegraph  Co.  v.  Bar- 


nett,  47  Am.  Bep.  453;  Broome  v.  Telephone 
Co.,  42  N.  J.  Eq.  141,  7  Atl  851;  Telegrap'a 
Co.  v.  Williams,  86  Va.  C96, 11  S.  E.  106  Stow- 
ers  v.  Cable  Co.  (Miss.)  9  South.  350;  Cable 
Co.  v.  Irvine,  49  Fed.  113. 

On  November  18,  1890,  the  board  of  coun- 
cilmen  of  the  city  of  Bussellvllle  granted  to 
J.  W.  Clark,  "for  ten  years,  exclusive  fran- 
chise for  the  purpose  of  erecting  a  system  of 
telephone  lines  in  that  city."  At  that  time  the 
councllmen  of  that  city  had  no  legislative  au- 
thority, express  or  implied,  which  authorized 
them  to  grant  such  a  privilege  to  him.  He 
enjoyed  no  charter  privilege  which  conferred 
upon  him  the  right  to  occupy  the  streets  and 
alleys  of  that  city  for  the  purposes  stated. 
Tbe  date  of  the  grant  of  the  privilege  shows 
that  It  was  before  the  adoption  of  the  present 
constitution.  Previous  to  February  8,  1893, 
a  motion  was  entered  before  the  board  of 
councllmen  to  the  effect  that  Clark  be  given 
60  days  in  which  to  commence  operations  on 
his  telephone  system;  and,  after  considering 
the  motion,  they,  on  February  8,  1893,  reject- 
ed the  proposition,  for  the  reason,  as  given  by 
them,  that  upon  investigation  they  found  that 
under  the  present  constitution  he  did  not  enjoy 
the  right  to  erect  a  telephone  line  In  the  city. 
Afterwards  Clark  proceeded  to  erect  his  tele- 
phone line,  placed  poles  on  tbe  streets  and 
alleys  of  the  city,  strung  wires  upon  them, 
and  seems  to  have  been  operating  it  when,  in 
1896,  the  East  Tennessee  Telephone  Company 
purchased  the  telephone  line  from  him,  claim- 
ing that  it  had  been  granted  the  privilege  by 
the  board  of  councllmen  in  1884  to  erect  a 
telephone  line  over  the  streets  and  alleys  of 
the  city.  The  right  to  have  erected  this  tele- 
phone line,  and  to  maintain  the  same,  Is 
claimed  to  exist  by  virtue  of  the  action  of  the 
board  of  councllmen  in  granting  the  privilege 
to  Clark  In  1890;  and,  further,  as  the  tele- 
phone company  had  been  granted  the  privi- 
lege in  1884  to  erect  a  telephone  line  in  the 
city,  it  had  the  right  to  acquire  his  Interest 
in  the  telephone  line,  and  therefore  the  city 
has  no  right  to  compel  the  removal  of  the 
present  poles  from  the  streets  and  alleys  of  the 
city,  or  to  prevent  it  from  planting  additional 
ones.  It  may  be  added  here  that  the  board  of 
councllmen  of  the  city  bad  no  legislative  au- 
thority to  grant  the  privilege  to  the  telephone 
company  to  erect  a  telephone  line  in  the  city. 
Section  163  of  the  constitution  reads  as  fol- 
lows: "No  street  railway,  gas,  water,  steam 
heating,  telephone,  or  electric  light  company, 
within  a  city  or  town,  shall  be  permitted  or 
authorized  to  construct  its  tracks,  lay  Its  pipes 
or  mains,  or  erect  its  poles,  posts  or  other  ap- 
paratus along,  over,  under  or  across  the 
streets,  alleys  or  public  grounds  of  a  city  or 
town,  without  the  consent  of  the  proper  legis- 
lative bodies  or  boards  of  such  city  or  town 
being  first  obtained;  but  when  charters  have 
been  heretofore  granted  conferring  such 
rights,  and  work  has  in  good  faith  been  be?un 
thereunder,  the  provisions  of  this  section 
snail  not  apply."    It  will  be  seen  from  this 
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section  of  the  constitution  that  no  authority  Is 
vested  anywhere  to  authorize  any  telephone 
company  to  construct  Its  line  on  or  across  the 
streets  and  alleys  or  the  public  grounds  of  a 
city  or  town,  except  with  the  consent  of  the 
proper  legislative  bodies  or  hoards  of  such 
city  or  town.  No  such  authority  was  ob- 
tained by  Clark  or  the  telephone  company, 
and  It  necessarily  follows  that  they  had  no 
right  to  enter  upon  the  streets  and  alleys  of 
the  city  for  the  purposes  stated.  To  hold 
otherwise  would  be  to  utterly  ignore  and  dis- 
regard the  organic  law  of  the  state.  When 
a  telephone  company  takes  possession  of  the 
streets  and  alleys  of  a  city  or  town  without 
the  consent  of  the  legislative  bodies  or  boards 
of  the  city  or  town,  it  has  no  more  right  to 
occupy  the  streets  and  alleys  than  any  wrong- 
doer has  who  takes  possession  of  the  land  of 
another  without  his  consent  The  last  para- 
graph of  section  163  is  to  the  effect  that  when 
charters  had  been  theretofore  granted  confer- 
ring such  rights,  and  work  had  in  good  faith 
been  begun  thereunder,  the  section  does  not  ap- 
ply. There  is  no  pretense  in  this  case  that  GUrk 
had  any  charter  which  authorized  him  to  build 
a  telephone  line  over  the  streets  and  alleys  of 
the  city  Of  Russellvllle;  neither  Is  It  pretended 
that  the  charter  of  the  telephone  company 
conferred  any  such  right.  So  neither  of  them 
had  charters  which  conferred  such  rights. 
Nor  had  they  commenced  work,  in  good  faith 
or  otherwise,  for  the  purposes  of  erecting  the 
telephone  line,  when  the  present  constitution 
was  adopted.  As  the  action  of  the  board  of 
councllmen  previous  to  the  adoption  of  the 
present  constitution  was  Invalid,  no  rights  ac- 
crued to  dark  or  the  telephone  company  there- 
under. They  had  no  rights  to  be  recognized 
by  the  provisions  of  the  constitution.  It  was 
not  the  purpose  of  the  constitution  to  render 
valid  a  resolution  of  a  board  of  councllmen, 
which,  under  the  law  at  the  time  of  its  adop- 
tion, was  invalid.  The  fact  that  the  provi- 
sions of  the  constitution  only  relate  to  rights 
which  acerued  by  virtue  of  charters,  and 
that  these  charters  were  not  to  operate  to  give 
consent  to  the  use  of  streets  and  alleys  of  a 
city  or  town,  except  work  had  commenced  In 
good  faith,  shows  that  no  effect  was  Intend- 
ed to  be  given  to  any  unauthorized  action  of 
city  authorities  which  bad  been  taken  before 
the  adoption  of  the  constitution. 

It  Is  suggested  that  section  3650,  Ky.  St., 
which  reads  as  follows,  "All  laws,  ordinances, 
by-laws  and  resolutions  now  in  force  in  said 
cities,  and  not  inconsistent  with  this  chapter, 
shall  remain  in  full  force  until  altered  or 
repealed  by  ordinance,"  validates  the  ordi- 
nance granting  the  appellant's  franchise.  By 
the  express  terms  of  this  section,  it  only  keeps 
In  force  ordinances,  by-laws,  and  resolutions 
which  were  In  force  at  the  time  the  act  for 
the  government  of  cities  of  the  fifth  class  be- 
came a  law.  The  franchise  which  the  com- 
mon council  attempted  to  give  Clark  and  the 
telephone  company  was  not  even  In  force  at 
the  time  of  the  adoption  of  the  constitution; 


and,  had  the  franchise  been  granted  by  a 
charter  then,  it  would  have  been  invalid,  un- 
less work  in  good  faith  had  been  begun  un- 
der It  before  the  adoption  of  the  constitution. 
The  Judgment  is  affirmed. 


CITY  OF  LOUISVILLE  v.  8EIBERT.* 
(Court  of  Appeals  of  Kentucky.  May  31,  1899.) 
Validity  or  Special  Statute  —  Limitation  of 
Actions  —  Liability  of  Curt  fob 
Injtjby  to  Property. 

1.  The  provision  of  the  charter  of  cities  of 
the  first  class  fixing  a  special  limitation  of  six 
months  as  to  actions  against  such  cities  for  in- 
juries to  person  and  property  la  unconstitution- 
al. 

2.  The  12-months  statute  of  limitations  has 
no  application  to  an  action  against  a  city  for  in- 
jury to  property. 

3.  A  city  is  liable  for  Injury  to  abutting 
property  caused  by  making  an  excavation  in  a 
street,  and  leaving  the  street  in  that  condition 
for  an  unreasonable  time,  whereby  water  is 
caused  to  accumulate  so  as  to  deprive  the  own- 
er of  access  to  his  premises. 

Appeal  from  circuit  court,  Jefferson  county, 
common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  Margaret  Seibert  against  the  city 
of  Louisville  to  recover  damages  for  Injury  to 
property.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Henry  L.  Stone  and  Alex.  G.  Barrett,  for 
appellant.   Gardner  &  Moxley,  for  appeUee. 

GUFFY,  J.  The  appellee  Instituted  this 
action  March  28,  1896,  In  the  Jefferson  circuit 
court,  against  the  appellant,  the  city  of  Louis- 
ville. It  Is  substantially  alleged  In  the  peti- 
tion that  on  or  about  the  11th  of  April,  1895. 
appellant  undertook  to,  and  did,  by  and 
through  its  agents,  grade  Twentieth  street 
from  the  north  line  of  Oolgan  to  Maple  street, 
and  that  said  grade  was  completed  on  the 
11th  of  April,  1895;  that  In  said  grade  a  deep 
excavation  was  made  In  said  street,  three  or 
four  feet  below  the  natural  surface  at  that 
point,  and,  when  It  rained,  water  drained  Into 
same,  and  could  not  escape  therefrom,  and. 
since  the  same  was  completed,  water,  to  the 
depth  of  two  or  three  feet,  stood  In  said  ex- 
cavation from  Colgan  to  Maple  street,  ren- 
dering said  street  wholly  unfit  for  travel,  and 
same  has  since  been  a  cesspool  of  stagnant 
water,  mud,  and  filth,  and  same  entirely  sur- 
rounds plaintiff's  premises  on  Twentieth 
street,  extending  from  the  north  side  of  Col- 
gan street  to  and  beyond  the  rear  of  her 
stable,  and  by  reason  of  same  she  has  been 
cut  off  from  the  use  of  Twentieth  street,  and 
her  stable  rendered  inaccessible  from  Twen- 
tieth street;  that  at  the  time  said  excavation 
was  made  she  resided  in  a  flat  above  the 
storeroom  on  her  premises,  and  the  storeroom 
on  the  first  floor  was  rented  to  a  tenant,  who 
conducted  a  successful  business  therein,  but 
because  the  stable  was  rendered  Inaccessible 

i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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from  Twentieth  street,  and  Twentieth  street 
was  In'  such  condition  that  It  could  not  be 
crossed  with  convenience  or  safety,  she  lost 
said  tenant  The  plaintiff  further  sets  out 
specifically  various  Items  of  damage  and  in- 
jury to  the  amount  of  $5,000.  On  October  16, 
1896,  a  supplemental  petition  was  filed,  show- 
ing that  the  wrongs  theretofore  set  out  still 
continued,  and  set  up  additional  damages,  but 
did  not  Increase  the  amount  of  her  demand. 
The  answer  may  be  treated  as  a  denial  of  the 
manner  of  grading,  and  the  results  therefrom, 
and  a  denial  of  the  damages,  as  set  up  by  the 
plaintiff.  In  an  amended  answer  the  defend- 
ant pleaded  the  6-months  statute  of  limita- 
tions in  regard  to  suits  against  the  city  of 
Louisville,  and  also  pleaded  the  12-months 
statute  of  limitations.  The  court  sustained  a 
demurrer  to  the  pleas  of  the  statute  of  limita- 
tions, which  constituted  the  second  and  third 
paragraphs  of  the  amended  answer.  After 
the  Issues  were  made  up,  a  jury  trial  resulted 
In  a  verdict  and  judgment  in  favor  of  plaintiff 
for  the  sum  of  $500;  and,  appellant's  motion 
for  a  new  trial  having  been  overruled,  It  has 
appealed  to  this  court 

Appellant  complains  of  the  admission  of  In- 
competent evidence  and  the  rejection  of  com- 
petent evidence.  We  are,  however,  of  the 
opinion  that  no  error  occurred  in  respect  there- 
to; nor  did  the  court  err  in  overruling  appel- 
lant's motion  for  a  peremptory  Instruction  to 
the  jury  to  find  for  defendant 

It  la  Insisted  for  appellant  that  the  court 
erred  in  sustaining  a  demurrer  to  the  second 
and  third  paragraphs  of  the  amended  answer, 
In  which  the  statute  of  limitations  was  plead- 
ed and  relied  on.  It  Is  Insisted  for  appellee 
that  the  6-months  statute  relied  on  by  appel- 
lant Is  unconstitutional.  We  need  not  discuss 
that  question,  as  it  was  fully  discussed  in 
City  of  Louisville  v.  Kuntz,  47  S.  W.  592, 
wherein  It  was  decided  by  this  court  that  the 
6-months  statute  was  unconstitutional.  The 
12-months  statute  of  limitations  has  no  appli- 
cation to  an  action  of  this  kind. 

It  Is  evident  that  a  city  has  no  right  to 
excavate  a  street,  and  leave  It  an  unreason- 
able length  of  time  in  such  condition  as  to 
Inflict  upon  an  owner  of  abutting  property 
such  injuries  or  damages  as  are  alleged  to 
have  been  done  In  this  case;  and  we  think  the 
evidence  Introduced  fully  sustains  the  verdict 
of  the  Jury.  The  Instructions  given  correctly 
presented  the  law  applicable  to  the  case  on 
trial.  Perceiving  no  error  In  this  record  prej- 
udicial to  the  substantial  rights  of  the  appel- 
lant the  Judgment  is  affirmed. 


CHEEK  et  al.  v.  GBAHN  et  al.» 
(Court  of  Appeals  of  Kentucky.  May  27,  1890.) 

Assignments  for  Creditors  —  Prrtbrbncb  by 
Partners — Presumption. 
1.  Payments  by  insolvent  partners,  out  of 
partnership  assets,  to  their  individual  creditors, 

i  Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


with  intention  to  prefer  them  to  the  exclu- 
sion of  others,  will  operate  as  an  assignment 
for  the  benefit  of  creditors. 

2.  It  will  be  presumed  that  insolvent  debtors 
knew  of  their  insolvency  at  the  time  of  making 
payments  to  creditors. 

8.  The  fact  that  insolvent  partners  paid  their 
local  creditors  to  the  exclusion  of  foreign  cred- 
itors tends  to  show  that  they  intended  to  give 
the  local  creditors  a  preference. 

4.  The  fact  that  insolvent  partners,  after  their 
stock  of  goods  was  destroyed  by  fire,  did.  not 
again  engage  in  business  in  their  own  names, 
tends  to  show  that  payments  made  by  them  to 
certain  creditors,  to  the  exclusion  of  others, 
out  of  the  proceeds  of  insurance  on  the  proper- 
ty, were  made  in  contemplation  of  insolvency. 

Appeal  from  circuit  court,  Warren  county. 

"Not  to  be  officially  reported." 

Action  by  Cheek,  Webb  &  Co.  against 
Grahn  &  Dickerson  and  other  to  have  certain 
payments  made  by  defendants  Grahn  &  Dick- 
erson declared  to  operate  as  an  assignment 
for  the  benefit  of  creditors.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed. 

John  B.  Bodes,  for  appellants.  Mitchell  & 
DuBose,  for  appellees. 

GUFFY,  J.  The  appellants  Instituted  this 
action  In  the  Warren  circuit  court  against  ap- 
pellees. One  of  the  objects  sought  was  to  have 
certain  payments  made  by  appellees  Grahn  & 
Dickerson  adjudged  to  be  a  preference,  and  to 
operate  as  an  assignment  of  all  their  property 
for  the  benefit  of  their  creditors,  and  to  require 
those  persons  to  whom  such  payments  were 
made  to  account  for  the  same,  and  for  a  pro 
rata  distribution  of  the  assets  or  property  of 
the  said  firm  of  Grahn  &  Dickerson.  No  answer 
was  filed  by  any  of  the  defendants,  except 
Potter,  Matlock  &  Co.  After  the  issues  were 
made  up  and  proof  taken,  the  court  rendered 
a  judgment  in  effect  that  the  petition  and 
amended  petition  of  appellants  be  dismissed 
In  so  far  as  they  or  either  of  them  charged 
that  the  alleged  payments  made  to  the  de- 
fendants Potter,  Matlock  &  Co.  are  or  were 
a  preference  under  the  statute  known  as  the 
"Act  of  1856,"  and  Judgment  was  also  given 
Potter,  Matlock  &  Co.  against  the  plaintiffs  fur 
their  cost;  and  from  that  Judgment  this  ap- 
peal is  prosecuted.  The  proof  conduces  to 
show  that  Grahn  &  Dickerson  were  grocery 
merchants  in  Bowling  Green,  and  that  In  De- 
cember, 1895,  their  stock  of  goods  was  de- 
stroyed by  fire,  and  that  soon  afterwards  they 
collected  something  over  $500  of  Insurance, 
and  proceeded  to  pay  the  sums  set  out  in  the 
pleadings  to  the  various  creditors  In  or  about 
Bowling  Green,  most  of  the  payments  being 
small,  except  about  $400,  paid  to  appellees 
Potter,  Matlock  &  Co.  The  proof  further  con- 
duces to  show  that  Grahn  &  Dickerson  had 
not,  at  the  time  of  taking  their  depositions, 
engaged  in  any  other  business  In  their  own 
names.  It  is  the  contention  of  appellees  that 
the  payments  were  not  made  with  the  knowl- 
edge of  the  Insolvency  of  Grahn  &  Dickerson. 
or  with  the  view  of  preferring  the  creditors 
so  paid  to  other  creditors;  and  that  at  the 
time  of  such  payments— especially  the  pay- 
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ments  to  appellees  Potter,  Matlock  &  Co.— 
the  late  firm  of  Grahn  &  Dickerson  were  not 
aware  of  the  fact  that  they  were  Insolvent. 
There  Is  also  some  contention  that  part,  If 
not  all,  of  the  debts  due  said  Potter,  Matlock 
&  Co.  were  individual  debts  of  the  members 
of  the  firm;  but  we  do  not  think  that  a  mat- 
ter of  any  consequence,  whether  they  were 
firm  debts  or  individual  debts.  But  the  fact 
seems  to  be  that  the  firm  was  insolvent  at  the 
time  of  the  payments  made  to  Potter,  Mat- 
lock &  Co.,  and  under  various  decisions  of 
this  court  the  presumption  must  be  Indulged 
in  that  they  were  aware  of  it,  or  ought  to 
have  known  It,  and,  if  they  paid  their  local 
creditors  to  the  exclusion  of  foreign  creditors, 
that  is  a  circumstance  at  least  tending  to 
show  that  they  intended  to  give  the  local 
creditors  a  preference;  and  the  further  fact 
that  they  did  not  thereafter  engage  in  any 
business  in  their  own  names  is  some  evidence 
that  they  had  insolvency  in  contemplation, 
whether  they  were  aware  that  they  were  in- 
solvent or  not;  and,  in  either  event,  the  pay- 
ments would  probably  bring  them. within  the 
provisions  of  the  statute.  Without  attempt- 
ing to  recite  in  detail  the  testimony,  we  are 
of  the  opinion  that  under  the  decisions  of  this 
court  the  payment  must  be  adjudged  to  be 
preferential,  and  therefore  within  the  statute 
of  1856,  and  operated  as  an  assignment  of  all 
the  property  of  the  said  firm  and  its  members 
for  the  benefit  of  all  their  creditors.  Thomp- 
son v.  Heffner's  Ez'rs,  11  Bush,  363;  Grimes 
v.  Grimes  (Ky.)  6  S.  W.  333;  King  v.  Moody, 
79  Ky.  63;  Oliver  v.  Sutton  (Ky.)  43  S.  W. 
475;  and  also  superior  court  decision  In  the 
case  of  Rlngold  v.  Smith,  0  Ky.  Law  Rep.  441. 
For  the  reasons  indicated,  the  Judgment  ap- 
pealed from  Is  reversed,  and  cause  remanded, 
with  directions  to  adjudge  the  payments  set 
up  in  the  pleadings  to  operate  as  an  assign- 
ment of  all  the  property  of  the  said  Grahn  & 
Dickerson  for  the  benefit  of  all  their  creditors, 
and  for  proceedings  consistent  herewith. 


SCHLAMP  et  al.  v.  BERNER'S  ADM'R.i 
(Court  of  Appeals  of  Kentucky.  May  31, 1809.) 
iNntntANCB — Assignment  or  Policy  —  Insurable 
Interbst. 

The  assignment  of  a  policy  of  life  insur- 
ance to  one  who  has  no  insurable  interest  in 
the  life  insured  is  void,  as  against  public  policy. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  Mary  H. 
Berner  against  John  Schlamp  and  others  to 
settle  the  estate  of  plaintiff's  intestate. 
Judgment  dismissing  cross  petition,  filed  by 
defendants,  and  they  appeal.  Affirmed. 

Dudley  &  Pitts,  for  appellants. 

WHITE,  J.  In  1892,  and  again  in  1894, 
the  Prudential  Life  Insurance  Company  ls- 


i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


sued  policies  of  insurance  on  the  life  of  Josle 
Davis,  whose  real  name  was  Mary  Berner. 
These  policies  were  payable  to  the  adminis- 
trator, executor,  or  assignee  of  the  insured. 
After  the  issual  of  these  policies,  the  insured, 
by  a  writing,  assigned  the  policies  to  appel- 
lant Barbara  Schlamp,  who  Is  designated  as 
a  cousin  of  the  insured.  Josle  Davis  (other- 
wise Mary  Berner)  died  in  1896,  leaving  a 
will.  Administration  was  had  on  her  estate 
after  the  executor  failed  to  qualify,  and  an 
action  was  instituted  to  settle  the  estate. 
Appellants  filed  a  cross  petition,  claiming  the 
proceeds  of  the  two  life  policies,  less  the  ex- 
penses of  burial.  It  Is  pleaded  In  answer  to 
this  cross  petition  that  there  existed  no  re- 
lation of  blood  between  Mary  Berner  and  ap- 
pellant Schlamp,  nor  was  there  any  relation 
of  debtor  and  creditor,  except  as  to  the  burial 
expenses,— not  in  contest,  for  this  expense 
was  paid  out  of  the  proceeds  of  the  policies. 
This  is  admitted,  as  Is  also  the  fact  that  no 
part  of  the  premium  was  ever  paid  by  ap- 
pellant Schlamp.  The  court,  on  trial,  ad- 
Judged  that  appellants  were  not  entitled  to 
any  part  of  the  proceeds  of  the  two  policies, 
and  dismissed  the  cross  petition;  and  from 
that  Judgment  this  appeal  is  prosecuted. 

It  is  not  contended  that  appellant  ever  bad 
any  Insurable  interest  in  the  life  of  deceased, 
either  as  kinswoman  or  creditor,  except  that 
appellant  was  requested  to  attend  to  the 
burial  of  deceased;  and  all  this  expense  has 
been  paid  without  question.  The  question 
presented  here  Is,  Is  the  assignment  of  these 
policies  by  the  Insured,  who  paid  all  the  pre- 
miums, to  one  who  had  no  insurable  inter- 
est,—neither  of  kin  nor  creditor,— valid,  so  as 
to  give  the  assignee  the  proceeds?  The  au- 
thorities throughout  the  several  states  are  not 
uniform;  but  In  this  state  the  doctrine  is  wpU 
settled  that  one  who  had  no  Insurable  inter- 
est, either  as  of  kin  or  as  creditor,  can  de- 
rive no  benefit  from  life  Insurance  by  an 
assignment  of  the  policy,  and  that,  as  to  cred- 
itors, his  Interest  could  never  exceed  his  debt. 
Bayse  v.  Adams,  81  Ky.  368.  It  is  clear  that 
appellant  has  no  insurable  interest  In  the  life 
of  deceased,  and  the  assignments  of  the  two 
policies  are  void,  as  against  public  policy. 
The  proceeds  belong  to  the  estate  of  deceased, 
Mary  Berner.   Judgment  affirmed. 


RULO  v.  MURPHY  et  aU 
SAME  v.  BEADLES  et  al. 
(Court  of  Appeals  of  Kentucky.  May  26, 1899.) 

HOMESTEAD— PURCHASE  OP  HOMESTEAD  WITH 
PROCEEDS  OF  INSURANCE  ON  FORMER 
HOMESTEAD  —  SALE  UNDER  SUPERSEDED 
JUDGMENT— NECESSITY  OF  PROCESS. 

1.  A  debtor  is  entitled  to  the  homestead  ex- 
emption as  against  a  debt  created  after  he  ac- 
quired and  occupied  the  property. 

2.  A  homestead  purchased  with  the  proceeds 
of  insurance  on  another  homestead  is  exempt, 
as  against  all  debts  against  which  the  former 
homestead  was  exempt. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


Digitized  by 


Google 


Ky.) 


RULO  v.  MURPHY. 


313 


3.  It  was  error  to  confirm  a  sale  of  land 
made  under  a  judgment  which  had  been  super- 
seded. 

i.  A  judgment  enforcing  a  lieii  asserted  by 
cross  petition,  which  was  rendered  before  serv- 
ice of  process  thereon,  was  premature. 

Appeal  from  circuit  court,  Fulton  county. 

"Not  to  be  officially  reported." 

Action  by  H.  D.  Murphy  &  Co.  against 
Sally  Rulo  and  others  to  set  aside  a  convey- 
ance as  fraudulent  Judgment  for  plaintiffs 
for  a  sale  of  the  land,  and  judgment  confirm- 
ing the  sale  made  thereunder,  and  defendant 
Sally  Bulo  appeals.  Reversed. 

J.  W.  Ray,  for  appellant  Bobbins  & 
Thomas,  for  appellees. 

BUIINAM,  J.  As  the  questions  Involved  In 
these  two  cases  grow  out  of  the  same  trans- 
action, they  are  heard  together.  They  In- 
volve the  validity  of  a  judgment  subjecting 
the  homestead  of  appellant  to  the  claim  of 
appellees,  and  also  the  judgment  confirming 
a  sale  of  the  homestead  made  by  the  master 
commissioner  pursuant  to  the  judgment. 
The  facts  out  of  which  this  litigation  grew 
are  these:  N.  Rulo  was  indebted  to  H.  D. 
Murphy  &  Co.  for  a  balance  of  $83.60  for 
groceries  sold  to  him  during  the  year  1800, 
and  also  for  a  balance  of  $149.20  for  goods 
sold  to  him  by  the  same  firm  during  the  lat- 
ter part  of  1893  and  In  the  month  of  January, 
1894.  He  purchased  no  goods  from  them  dur- 
ing the  year  1891,  but  started  a  new  account 
with  them  in  the  latter  part  of  1892,  which 
was  continued  during  the  year  1893,  and  up 
to  the  1st  of  February,  1894.  The  cash  pay- 
ments made  by  him  on  the  last  account  were 
sufficient  to  extinguish  his  Indebtedness  for 
goods  furnished  previous  to  the  1st  day  of 
April,  1894,  but  the  balance  of  $83.00  for 
the  year  1890  remained  unpaid.  On  the  5th 
day  of  December,  1895,  he  executed  and  de- 
livered to  Murphy  &  Co.  his  note  for  the  ag- 
gregate amount  of  both  balances,  and  soon 
thereafter  they  Instituted  this  action  to  sub- 
ject to  the  payment  of  their  debt  a  house 
and  lot  occupied  by  appellant  as  a  homestead, 
which  had  been  purchased  from  one  Hazzard 
on  the  30th  day  of  May,  1895,  and  had  the 
title  thereto  taken  to  the  defendant  Sally 
Rulo;  making  Hazzard,  who  held  a  lien  on 
the  property,  and  the  Fulton  Building  &  Loan 
Association,  who  was  also  alleged  to  be  in- 
terested, parties  defendant  Plaintiffs  char- 
ged that  the  consideration  for  the  house  and 
lot  was  paid  by  N.  Rulo,  and  the  title  taken 
to  his  wife,  with  the  Intention  of  defrauding 
his  creditors,  and  that  the  property  was  ac- 
quired after  the  creation  of  bis  indebtedness 
to  them.  Appellant  resisted  the  sale  on  the 
ground  that  the  property  was  exempt  as  a 
homestead,  and  that  it  was  acquired  previ- 
ous to  the  creation  of  the  debt  sued  for.  Haz- 
zard filed  an  answer,  which  he  made  a  cross 
petition,  setting  up  the  unpaid  balance  due 
him,  and  asking  judgment  and  for  the  en- 
forcement of  his  lien.   The  building  and  loan 


association  also  filed  an  answer,  which  was 
made  a  cross  petition,  alleging  that  there  was 
due  to  them  an  unpaid  balance  of  $48,  for 
which  they  held  a  lien  on  the  property.  No 
process  was  sued  out  or  served  on  the  cross 
petition  of  the  building  and  loan  association, 
and  the  case  was  submitted  the  same  day, 
and  judgment  rendered  subjecting  the  bouse 
and  lot  to  the  claims  of  Murphy  &  Co.,  Haz- 
zard, and  the  building  and  loan  association. 
Appellant  superseded  that  judgment  of  Mur- 
phy &  Co.  on  the  8th  day  of  November,  1897, 
and  asks  on  this  appeal  that  it  be  reversed. 
Notwithstanding  the  supersedeas  and  appeal 
the  master  commissioner  sold  the  property 
on  the  15th  day  of  November,  1897,  and  ap- 
pellee Lena  S.  Beadles  became  the  purchaser. 
Exceptions  were  filed  to  the  confirmation  of 
the  report  of  sale  on  the  ground  that  the 
judgment  under  which  the  sale  was  made,  in 
so  far  as  It  adjudged  the  property  liable  for 
the  debt  ef  Murphy  &  Co.,  had  been  super- 
seded, and  also  upon  the  ground  that  no  sum- 
mons had  ever  been  issued  or  served  upon 
appellant  upon  the  cross  petition  of  the  build- 
ing and  loan  association.  A  number  of 
other  objections  were  also  made,  but  the 
court  overruled  the  exceptions  and  confirmed 
the  sale,  and  directed  a  writ  of  possession  to 
issue;  and  from  the  Judgment  of  confirma- 
tion an  appeal  is  also  prosecuted. 

The  proof  in  the  record  shows  that  appel- 
lant in  the  fall  of  1892  purchased  a  lot  from 
one  Carr,  on  which  she  immediately  erect- 
ed a  dwelling  house,  which  she  moved  Into 
and  occupied  In  March,  1896,  and  continued 
to  so  occupy  It  until  its  destruction  by  fire 
in  1895;  that  this  house  and  the  furniture 
therein  were  Insured  for  $700;  and  that  $400 
of  the  Insurance  money  was  used  to  pay  for 
the  property  purchased  from  Hazzard,  which 
was  sold  under  the  judgment  In  this  action. 
We  think  it  is  very  clear  that  the  only  part 
of  plaintiffs'  debt  which  antedated  the  acqui- 
sition of  the  first  homestead,  in  March,  1893, 
was  the  balance  of  $83.60  remaining  unpaid 
on  the  account  of  1890.  The  residue  of  their 
debt  was  for  goods  purchased  subsequent  to 
the  time  when  appellant  acquired  and  occu- 
pied the  property  as  a  homestead,  and  it  was 
therefore  exempt  from  liability  for  the  pay- 
ment thereof.  See  Nichols  v.  Sennitt,  78  Ky. 
630;  Darnell  v.  Smith's  Ex'r,  98  Ky.  238,  32 
S.  W.  745. 

The  property  was  of  less  value  than 
$1,000,  and,  having  been  burned,  the  insur- 
ance money,  not  exceeding  $1,000,  is  also  ex- 
empt from  the  claims  of  creditors,  just  as 
the  homestead  was  exempt.  Appellant  had 
the  right  to  rebuild  and  use  the  money  for 
that  purpose,  or  to  use  It  in  the  purchase  of 
another  home,  free  from  the  claims  of  cred- 
itors. See  Thomp.  Homest.  Exemp.  749,  750, 
784;  Houghton  v.  Lee,  50  Cal.  101;  Bern- 
helm  v.  Davltt  (Ky.)  5  S.  W.  193.  In  our 
opinion,  the  property  was  only  liable  for  the 
balance  of  $83.60  remaining  unpaid  on  the 
account  of  1890. 
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We  are  also  of  the  opinion  that  the  court 
erred  in  confirming  the  sale  made  pursuant 
to  the  judgment,  as  the  execution  of  the 
supersedeas  bond  suspended  the  Judgment  in 
favor  of  Murphy  &  Co.,  and  no  steps  looking 
to  Its  enforcement  taken  thereafter  were 
valid. 

Appellant  was  also  entitled  to  be  brought 
before  the  court  by  service  of  process  on  the 
cross  petition  of  the  building  and  loan  asso- 
ciation, and  the  Judgment  subjecting  the 
homestead  to  the  alleged  balance  due  that 
association  was  prematurely  rendered.  For 
the  reasons  indicated,  the  Judgment  decree- 
ing a  sale  of  the  property  and  the  Judgment 
confirming  the  report  of  sale  are  both  re- 
versed and  remanded  for  proceedings  con- 
sistent herewith. 

LAWSON  et  al.  v.  S.  T.  BARLOW  CO.* 
(Court  of  Appeals  of  Kentucky.  May  27,  1899.) 
EXECUTION— EXEMPTIONS— PLEA  f>INO. 

1.  Improvements  erected  by  a  debtor  on  the 
land  of  his  wife  are  not  personal  property,  with- 
in the  meaning  of  the  statute  providing  that 
"other  personal  property"  may  be  set  apart 
to  a  debtor  as  exempt,  in  lieu  of  provisions  and 
provender  not  on  hand. 

2.  To  entitle  a  debtor  to  have  other  property 
set  apart  to  him  as  exempt,  in  lieu  of  provisions 
and  provender  not  on  hand,  it  is  not  sufficient 
to  allege  that  he  has  not  the  requisite  quantity 
of  provisions  and  provender,  but  he  must  show 
the  extent  of  the  deficit. 

Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  ofllcially  reported." 

Action  by  the  S.  T.  Barlow  Company 
against  Jerome  Lawson  and  Berthena  Lawson 
to  enforce  a  Judgment  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Norvell  &  Robinson,  for  appellants.  Han- 
son Kennedy,  for  appellee. 

GTJFFY,  J.  The  appellee  Instituted  this 
action  In  the  Nicholas  circuit  court  seeking  to 
enforce  the  collection  of  a  Judgment  against 
the  appellant  Jerome  Lawson,  which  had  been 
theretofore  rendered,  and  upon  which  execu- 
tion had  been  returned,  "No  property  found." 
It  was  sought  to  subject  about  one  acre  of 
ground,  together  with  the  improvements 
thereon,  to  the  payment  of  the  Judgment  It 
Is  substantially  alleged  in  the  petition  that 
the  appellant  Jerome  Lawson  had  obtained 
from  his  co-defendant  Berthena  Lawson,  one 
acre  of  ground,  and,  with  her  knowledge  and 
consent  he  had  built  a  house  upon  it  worth 
at  least  $200;  all  of  which  had  occurred  after 
he  had  Incurred  the  indebtedness  to  the  plain- 
tiff the  collection  of  which  was  sought  in  this 
action.  The  defendants,  Jerome  Lawson  and 
Berthena  Lawson,  answered,  and  denied  that 
Jerome  Lawson  had  any  Interest  in  the  land, 
but  did  not  deny  the  erection  of  the  improve- 
ments. It  was  also  alleged  that  the  Improve- 
ments were  not  worth  more  than  $150,  and 
that  Jerome  Lawson  was  a  housekeeper,  with 


i  Reported  by  EdwRrd  W.  Hines.  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


a  family  consisting  of  a  wife  and  three  chil- 
dren. A  further  allegation  la  made  as  fol- 
lows: That  be  is  the  owner  of  no  personal 
property,  except  one  horse  and  cow;  that  he 
has  not  sufficient  provision,  including  bread- 
stuff and  animal  food,  to  sustain  his  family 
one  year,  nor  a  sufficiency  of  provender  to 
keep  his  said  live  stock  for  12  months;  and. 
If  It  is  determined  that  said  small  frame  ■ 
house  is  his  property,  It  is  only  personal  prop- 
erty, and  is  exempt  by  law  from  seizure  and 
sale.  Wherefore  defendants  pray  that  plain- 
tiff's petition  be  dismissed.  To  this  answer 
plaintiff  filed  a  demurrer,  but  the  same  was 
overruled.  The  reply  may  be  treated  as  a 
traverse  of  the  answer,  so  far  as  the  answer 
claiming  that  Berthena  Lawson  was  the  own- 
er of  the  land  is  concerned,  and  also  a  tra- 
verse as  to  the  value  thereof,  as  alleged  by 
defendants;  and  also  set  out  that  Jerome 
Lawson  was  the  equitable  owner  of  the  house 
and  outbuildings  erected  upon  said  lot  and 
that  same  were  built  upon  said  lot  with  the 
consent  of  Berthena  Lawson.  The  affirmative 
matter  In  the  reply  was  controverted  of  rec- 
ord. The  cause  was  finally  submitted  upon 
the  pleadings  and  the  depositions  of  two  wit- 
nesses, neither  of  whom  are  parties  to  the 
action.  The  court,  In  effect  decided  that  the 
one  acre  of  land  was  not  the  property  of  the 
defendant  In  the  execution,  but  adjudged  that 
the  improvements  were  the  property  of  the 
said  Jerome  Lawson,  and  that  he  had  the 
right  to  use  and  control  them.  The  court  fur- 
ther adjudged  and  directed  the  master  com- 
missioner of  the  circuit  court  to  rent  out  the 
entire  property  until  the  portion  of  rent  to 
which  the  defendant  In  the  execution  would 
otherwise  be  entitled  was  sufficient  to  pay 
plaintiff's  debt,  interest  and  cost;  and  he  was 
directed  to  take  and  hear  proof  on  the  sub- 
ject with  the  view  of  determining  what  por- 
tion of  the  rent  should  be  paid  to  Berthena 
Lawson  and  what  portion  to  the  plaintiff,  and 
from  the  aforesaid  Judgment  appellants  have 
appealed. 

As  to  the  claim  of  appellant  that  he  should 
be  allowed  the  Improvements  in  lieu  of  pro- 
vision and  provender  not  on  hand,  It  may  be 
said,  first  that  the  Improvements  partake  so 
much  of  the  nature  of  realty  that  we  do  not 
think  the  same  can  be  assigned  to  him  under 
the  law  providing  for  a  substitution  of  per- 
sonal property  in  lieu  of  provision,  etc  But 
whether  this  be  so  or  not  the  answer  of  the 
appellant  la  defective,  In  not  showing  what 
provision  and  what  provender  he  had  on  hand. 
It  will  be  seen  that  the  averment  is  that  he 
has  not  12  months'  provision  or  provender  on 
hand.  That  averment  might  be  true,  and  yet 
he  might  have  more  than  11  months'  of  both 
on  hand.  Nor  does  the  answer  sufficiently 
negative  the  Idea  that  he  might  have  consid- 
erable amount  of  money  or  choses  in  action 
due  him.  Taking  the  pleadings  and  testi- 
mony together  hi  this  case,  we  think  the  judg- 
ment appealed  from  is  in  accordance  with  the 
law  and  the  facts.  Judgment  affirmed. 
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WINCHESTER  BANK  v.  CLARK  COUNTY 

NAT.  BANK.1 
(Court  of  Appeals  of  Kentucky.  May  27,  1896.) 

BANK  CHECK— PRIORITY  OVER  ATTACHMENT— 
LIABILITY  OP  BANK  AS  GARNISHEE. 

1.  A  check  drawn  before,  though  not  present- 
ed until  after,  an  attachment  lien  was  created 
on  the  deposit,  has  priority  over  the  attach- 
ment 

2.  Where  a  deposit  was  not  sufficient  to  pay 
an  outstanding  check  of  which  the  bank  had 
notice,  and  also  a  debt  of  the  depositor  to  se- 
cure which  the  bank  had  been  served  as  gar- 
nishee, the  bank,  though  it  has  paid  out  a  part 
of  the  deposit  on  checks  subsequently  drawn, 
is  liable  as  garnishee  for  the  difference  between 
the  amount  of  the  deposit  and  the  amount  of 
the  check  outstanding  at  the  time  it  was  served 
as  garnishee. 

Appeal  from  circuit  court,  Clark  county. 

"Not  to  be  officially  reported." 

Action  by  the  Winchester  Bank  against  L 
C.  Skinner  and  the  Clark  County  National 
Bank.  Judgment  for  defendant  Clark  County 
National  Bank,  and  plaintiff  appeal?.  Re- 
versed. 

J.  W.  Benton,  for  appellant  Beckner  & 
Jouett,  for  appellee. 

WHITE,  J.  On  February  10.  1897,  the  ap- 
pellant, Winchester  Bank,  sued  out  an  at- 
tachment against  L  C.  Skinner,  claiming 
9315.37,  and  had  appellee  served  as  garnish- 
ee. At  that  time  appellee  had  on  deposit  the 
sum  of  $671.39  to  the  credit  of  I.  C.  Skinner. 
On  the  same  day  the  attachment  was  served, 
but  afterwards,  a  check  for  $393.95,  drawn 
February  8th,  by  I.  C.  Skinner,  in  favor  of  0. 
C.  Skinner,  was  presented  by  appellant  as  the 
agent  of  C.  C  Skinner;  but,  there  being  but 
$356.02  on  deposit,  after  keeping  back  the 
$315.37  under  the  attachment,  the  C.  C.  Skin- 
ner check  was  refused  payment.  After  the 
execution  of  the  order  of  attachment,  the  ap- 
pellee paid  out  on  checks  of  I.  C.  Skinner  the 
balance  above  the  amount  of  the  attachment 
The  C.  C.  Skinner  check  was  returned  as  un- 
collectible and  protested.  In  May,  1897,  the 
appellee  filed  its  answer  as  garnishee,  admit- 
ting that  at  the  date  of  the  attachment  it  had 
to  the  credit  of  I.  C.  Skinner  the  sum  of 
$671.39,  and  then  held  subject  to  the  order  of 
the  court  $315.37.  C.  C.  Skinner  filed  a  pe- 
tition, asked  to  be  made  a  party,  and  claimed 
the  fund  attached,  alleging  that  the  appel- 
lant sued  out  its  order  of  attachment  after  it 
'received  his  check  for  collection,  and  before 
it  presented  it  for  payment,  and  that  his  check 
was  drawn  February  8,  1897,— two  days  be- 
fore the  attachment  was  sued  out  Without 
answering  or  denying  the  allegations  of  the 
petition  of  C.  C.  Skinner,  appellant  filed  an 
amended  petition,  seeking  to  hold  appellee 
liable  for  the  difference  between  the  deposit 
$671.39.  and  the  C.  C.  Skinner  check  of 
$393.95,  by  reason  of  the  facts,  as  alleged, 
that  this  sum  was  paid  out  with  knowledge 
of  the  existence  of  the  C.  C.  Skinner  check, 

i  Iieported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


and  after  the  service  of  the  attachment  To 
this  amended  petition  the  court  sustained  a 
demurrer,  and  directed  appellee  to  pay  to  C. 
C.  Skinner  the  sum  of  $315.37  attached.  Ap- 
pellant falling  to  plead  further,  its  action  as 
to  appellee  garnishee  was  dismissed,  and  from 
that  order  it  appeals. 

It  appears  from  the  amended  petition  that 
on  the  10th  day  of  February  appellee  had  on 
deposit  $671.39,  and  received  notice  by  the 
check  to  C.  C.  Skinner  of  an  appropriation  of 
$393.96,  and  by  the  attachment  of  a  lien  for 
$315.37.  There  were  not  enough  of  funds  to 
pay  these  two  liens,  yet  after  that  day  appel- 
lee paid  on  other  checks  drawn  by  I.  0.  Skin- 
ner subsequent  in  date  to  the  one  for  $393.95, 
as  well  as  the  date  of  the  attachment,  the  sum 
of  $356.02.  Taking  this  statement  to  be  true, 
as  it  must  on  demurrer,  we  are  of  opinion  that 
the  appellee  garnishee  is  liable  for  the  bal- 
ance on  deposit  after  paying  the  check  for 
$393.95  in  full.  It  is  clear  that  this  check 
drawn  on  the  8th  was  an  appropriation  of  any 
funds  on  hand  at  Its  presentation  that  re- 
mained to  the  credit  of  I.  C.  Skinner,  and  this 
regardless  of  the  attachment  lien  of  appellant 
Appellee  could  have  paid  the  $393.95  check  in 
full  on  presentation  on  the  10th,  or,  if  it 
deemed  this  course  unsafe,  it  could  have  re- 
fused to  pay  to  any  person  the  $671.39  till 
the  equitable  liens  were  settled.  In  utter  dis- 
regard of  the  $393.95  check,  which  appellee 
refused  to  pay  because  of  the  attachment  it 
paid  out  the  balance  on  deposit  saving  only 
the  amount  fixed  by  .the  attachment  The 
demurrer  to  the  amended  petition  should  have 
been  overruled.  For  this  error  the  Judgment 
is  reversed,  and  cause  remanded  for  proceed- 
ings consistent  herewith. 


McCORMICK  HARVESTING  MACH.  CO.  v. 

MARTIN  et  al.i 
(Court  of  Appeals  of  Kentucky.  May  27, 1S*J0.) » 

APPEAL  AND  ERROR— NECESSITY  OP  MOTION 
POR  NEW  TRIAL. 
A  judgment  in  an  action  in  equity,  though 
upon  legal  issues,  may  be  reviewed  on  appeal 
without  a  motion  for  new  trial. 

Appeal  from  circuit  court,  Harrison  county. 

"Not  to  be  officially  reported." 

Action  by  the  McCormick  Harvesting  Ma- 
chine Company  against  J.  T.  Martin  and  oth- 
ers upon  a  promissory  note.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed. 

D.  L.  Evans  and  W.  S.  Cason,  for  appel- 
lant  Blanton  &  Berry,  for  appellees. 

DU  RELLE,  J.  Appellant  brought  suit 
against  appellees  upon  their  note  for  $630, 
upon  which  were  credits  amounting  to  nearly 
$200.  In  their  answer  and  counterclaim,  ap- 
pellees pleaded:  First.  A  special  plea  of  non 
est  factum,  alleging  that  the  words,  "This 
note  is  secured  by  book-acc't  notes  transferred 
and  assigned  this  day  as  collateral  security," 


1  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 

2  For  modification  of  opinion,  see  51  S.  W.  1021. 
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were  not  in  the  note  when  It  was  executed 
and  delivered,  and  were  Inserted  in  the  face 
thereof  after  its  execution  and  delivery,  with- 
out the  knowledge  or  consent  of  either  of 
them.  Second.  That  the  note  was  given  as 
evidence  of  a  full  settlement  as  of  its  date, 
and  that  at  the  same  time,  In  fall  accord  and 
satisfaction  thereof,  they  assigned  and  trans- 
ferred notes  and  accounts  aggregating' in  face 
value  $1,002.63,  of  which  at  least  $850  were 
at  that  time  good  and  collectible;  that  appel- 
lant agreed  to  collect  them  and  apply  the  pro- 
ceeds in  discharge  of  the  Indebtedness  of  $630, 
and  to  return  whatever  notes  and  accounts 
remained  uncollected  after  the  discharge  of 
such  indebtedness,  but  that  appellant  did  not 
collect,  or  use  any  diligence  to  collect,  the 
greater  part  of  such  notes  and  accounts;  and 
that  by  reason  of  such  failure  appellees  had 
been  damaged  In  the  sum  of  $200.  A  demur- 
rer to  the  first  paragraph  was  sustained.  Ap- 
pellant replied  to  the  second  paragraph  of  the 
answer  and  counterclaim;  denying  the  accord 
and  satisfaction,  or  that  it  had  received  the 
notes  or  accounts  In  satisfaction  of  the  note, 
or  any  part  thereof.  It  further  pleaded  that 
the  assignment  indorsed  upon  the  notes  and 
accounts  was,  through  mistake,  made  as  in 
part  payment,  but  that  they  were  only  as- 
signed as  collateral  security,  denied  that  $850 
of  them  were  collectible,  denied  that  it  had 
not  used  diligence  in  collecting  the  notes  and 
accounts,  and  averred  that  it  had  used  dili- 
gence, had  given  credit  for  all  the  sums  col- 
lected, and  that  none  of  the  uncollected  ones 
"are  collectible  by  law."  In  their  rejoinder, 
appellees  denied  the  affirmative  averments  of 
the  reply,  and  again  pleaded  the  alteration 
averred  in  the  answer.  The  surrejoinder  put 
in  Issue  the  alleged  alteration.  After  a  jury 
had  been  sworn  the  appellant  moved  to  set 
aside  the  swearing  and  transfer  the  cause  to 
equity.  The  motion  was  sustained,  the  cause 
submitted,  and  judgment  rendered  against  ap- 
pellant on  appellees'  counterclaim  for  $200. 

Appellant  cannot  complain  that  the  court 
determined  the  issues  of  fact,  for  it  was  upon 
its  motion  that  the  transfer  was  made. 

It  Is  unnecessary  to  consider  the  plea  as  to 
the  alteration  of  the  note,  for  there  is  no  evi- 
dence to  sustain  the  plea  that  the  assignment 
indorsed  upon  the  Individual  notes  and  ac- 
counts assigned  by  appellees  was  made  to 
read  in  part  payment  of  the  note  sued  on 
through  mistake.  On  the  contrary,  It  appears 
from  the  evidence  of  the  agent  who  made  the 
settlement  that  the  form  of  the  assignment 
was  prepared  for  him  by  an  attorney,  and  he 
nowhere  states  that  It  was  done  by  mistake. 
The  evidence,  giving  due  weight  to  the  find- 
ing of  the  chancellor,  seems  to  us  to  sustain 
the  plea  that  the  notes  and  accounts  were 
received  In  payment  of  the  indebtedness. 

But  there  is  not,  In  our  judgment,  any  suffi- 
cient evidence  to  sustain  the  judgment  for 
damages  upon  the  counterclaim.  No  damage 
is  shown  to  have  occurred,  and  the  judgment 
over  was  error.   It  is  claimed  for  appellees 


that  the  Judgment  of  the  chancellor  upon  thi» 
question  is  conclusive,  for  the  reason  that  no- 
motion  for  new  trial  was  made;  and  the 
cases  of  Helm  v.  Coffey,  80  Ky.  176,  and 
Henderson  v.  Dupree,  82  Ky.  678,  are  relied 
upon.  In  those  cases  it  was  held  that  in  a 
common-law  action,  where  the  law  and  facts- 
were  submitted  to  the  court,  and  in  an  equity 
cause,  where  an  issue  out  of  chancery,  triable 
by  a  jury,  was  tried  by  the  court  on  agree- 
ment of  the  parties,  motion  and  grounds  for 
new  trial  were  necessary  to  obtain  a  review 
of  the  judgment  by  this  court  In  the  case- 
of  Slmms  v.  Lanehart,  38  8.  W.  490,  we  felt 
bound  to  follow  the  doctrine  laid  down  in- 
those  cases;  but  it  is  certainly  not  oar  pur- 
pose to  carry  the  doctrine  further,  and  apply 
It  to  an  action  in  equity.  As  there  was  no 
testimony  showing  damage,  the  transfer  of 
the  whole  cause  to  equity  did  not  prejudice 
appellees.  For  the  reasons  stated,  the  Judg- 
ment Is  reversed,  with  directions  to  dismiss- 
the  counterclaim. 


COOKE  v.  CLARK'S  COMMITTEE.* 
(Court  of  Appeals  of  Kentucky.  May  27, 1880.) 

INTEREST— DEMAND— MANDATE  ON  REVERSAL 
OF  JUDGMENT. 

1.  Where  no  demand  is  alleged,  a  note  pay- 
able on  demand  bears  interest  only  from  the 
date  of  the  filing  of  the  petition. 

2.  An  error  in  allowing  interest  on  a  note 
may  be  corrected  without  awarding  a  new  trial. 

Appeal  from  circuit  court,  Jefferson  county ► 
common  pleas  division. 

"Not  to  be  officially  reported." 

Action  by  William  Clark's  committee 
against  J.  Eaten  Cooke  on  a  promissory  note. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Humphrey  &  Davie  and  Lane  &  Burnett, 
for  appellant   Slmrall,  Bodley  &  Doolan,  for 

appellee. 

WHITE,  J.  This  action  was  brought  upon 
two  promises  to  pay  money,— the  first,  a  ne- 
gotiable note  for  $300;  the  second,  as  fol- 
lows: "$700.00.  Louisville,  Ky.,  June  25, 
1880.  On  demand  after  date  I  promise  to- 
pay  to  the  order  of  William  Clark  seven  hun- 
dred dollars.  J.  Esten  Cooke."  The  defense 
presented  was  payment  On  this  issue,  trial 
was  had  before  a  Jury,  which  resulted  In  a 
verdict  and  judgment  for  appellee  for  the  . 
sum  of  both  notes;  the  judgment  giving  in- 
terest on  the  $700  note  from  its  date.  After 
reasons  and  motion  for  new  trial  were  over- 
ruled, this  appeal  was  prosecuted. 

The  reasons  assigned  for  new  trial  that 
are  insisted  on  in  this  court  are  that  the  ver- 
dict of  the  Jury  Is  contrary  to  the  evidence, 
and  Is  not  supported  by  the  evidence,  and 
that  the  judgment  awarding  interest  on  the 
$700  note  from  its  date  Is  error;  there  being 
no  allegation  or  proof  of  a  demand  ever  hav- 
ing been  made.   The  burden  of  proving  pay- 

i  Reported  by  Edward  W.  Htnes,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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nient  of  the  notes  was  on  appellant,  and,  In 
the  opinion  of  the  jury,  this  was  not  done. 
We  are  not  prepared  to  say  that  their  ver- 
dict was  flagrantly  against  the  evidence. 
There  was  some  proof  of  a  payment,  but  it 
was  not  clear  or  satisfactory  that  it  was 
.made,  or,  if  made  at  all,  that  it  was  in  sat- 
isfaction of  these  notes.  This  was  a  ques- 
tion for  the  jury,  and  we  do  not  feel  author- 
ised to  disturb  their  finding. 

The  note  or  dueblll  for  $700  was  payable 
■on  demand.  For  what  It  was  given,  does  not 
appear.  No  demand  is  alleged  to  have  ever 
been  made.  It  has  long  been  the  rule  in  this 
state  that  such  paper  bears  interest  only  from 
demand.  Gore  v.  Buck,  1  T.  B.  Mon.  209; 
Bartlett  v.  Marshall,  2  Bibb,  469;  Patrick  v. 
Clay,  4  Bibb,  246;  Dillon  v.  Dudley,  1  A.  K. 
Marsh,  67;  Nelson  v.  Cartmel's  Adm'r,  6 
Dana,  7.  Demand  is  not  a  condition  pre- 
cedent, that  must  be  made  before  an  action 
may  be  instituted,  but  is  necessary  before  the 
note  will  draw  interest.  We  are  of  opinion 
that  the  judgment  allowing  interest  on  the 
$700  note  was  error.  However,  it  will  not 
be  necessary  to  award  a  new  trial  on  re- 
versal. This  error  can  be  corrected  by  the 
court.  This  procedure  is  recognized  by  this 
court  in  Reynolds  v.  Powers,  29  S.  W.  299, 
and  City  of  Dayton  v.  Gardner,  40  S.  W.  779. 
Wherefore,  for  the  reasons  indicated,  the 
judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
judgment  on  the  verdict  for  the  sum  of  $300, 
with  interest  from  December  16,  1878,  and 
for  $700,  with  interest  from  January  5,  1894, 
the  date  of  the  filing  of  the  petition,  and  for 
proceedings  consistent  herewith. 


McCLURB  v.  RENAKER  et  aU 
(Court  of  Appeals  of  Kentucky.   June  1,  1899.) 

ATTACHMENT  —  RECOVERY  ON  ATTACHMENT 
BOND— ATTORNEY'S  FEES. 

Attorney's  fees  may  be  recovered  as  part  of 
the  damages  in  an  action  on  an  attachment  bond, 
to  the  extent  that  they  were  for  services  render- 
ed in  defending  the  attachment  alone,  as  dis- 
tingnished  from  the  action  Itself. 

Appeal  from  circuit  court,  Grant  county. 

"Not  to  be  officially  reported." 

Action  by  Moses  McClure  against  J.  B.  Ren- 
aker  and  others  on  an  attachment  bond.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

A.  G.  De  Jarnette,  for  appellant  W.  W. 
Dickerson,  for  appellees. 

HOBSON,  J.  Appellant  Instituted  this  ac-. 
tion  against  appellees  on  an  attachment  bond 
executed  by  them.  The  attachment  having 
been  discharged,  be  sought  to  recover  the 
damages  sustained  by  him  by  reason  of  the 
attachment,  including  his  reasonable  attor- 
ney's fee  in  defending  It,  which  he  alleged 
was  $100.   The  court  below  refused  to  al- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


low  him  anything  for  his  attorney's  fee,  on 
the  ground,  apparently,  that  the  attorney  was 
employed  to  defend  the  action  on  the  merits, 
and  having  defended  the  whole  case,  includ- 
ing the  attachment,  no  part  of  his  fee  could 
be  recovered  on  the  bond.  We  are  referred  to 
Smith  v.  Bell,  91  Ky.  665,  25  S.  W.  752,  and 
Worthington  v.  Morris'  Ex'x,  32  8.  W.  200. 
to  sustain  the  ruling  of  the  court  below. 
Smith  v.  Bell  was  not  an  action  upon  an  at- 
tachment bond.  The  attorney's  fee  there 
sought  to  be  recovered  was  expended  In  a 
suit  to  determine  the  title  to  the  land;  and  so 
the  court  said  that  "for  mere  resistance  to 
the  recovery  in  an  action  of  ejectment,  or  an 
action  of  that  character,  we  are  of  the  opin- 
ion no  attorney's  fees,  except  those  allowed 
by  the  statute,  can  be  recovered."  There  was 
nothing  In  the  case  involving  the  question 
made  here.  In  Worthington  v.  Morris'  Ex'x, 
08  Ky.  54,  82  S.  W.  269,  the  purpose  of  the  ac- 
tion was  to  set  aside  a  fraudulent  transfer  of 
property;  and  the  attachment  of  the  property 
so  transferred  was  taken  out  to  get  jurisdic- 
tion to  set  aside  the  transfer,  and  was  there- 
fore, at  the  basis  of  the  action.  It  was  merely 
decided  that  to  allow  an  attorney's  fee  for 
defending  the  attachment,  under  such  a  state 
of  facts,  would  be,  in  effect,  to  make  the  de- 
feated party  pay  his  adversary's  attorney's  fee 
in  the  case.  The  case  is  analogous  to  those 
where  it  is  held  that  an  attorney's  fee  cannot 
be  recovered  upon  an  Injunction  bond,  where 
the  injunction  is  the  relief  sought  In  the  ac- 
tion. Turnpike  Go.  v.  Dulaney,  86  Ky.  516, 
6  S.  W.  590.  Neither  of  these  decisions  was 
intended  to  change  the  rule  which  had  been 
often  declared  In  previous  cases.  In  Drake, 
Attachm.  §  176,  it  Is  said  that  "fees  paid  to 
counsel  for  services  in  the  attachment  suit" 
are  allowed  as  part  of  the  damages  to  be 
recovered  on  the  bond.  He  then  adds: 
"Where  it  is  sought,  to  recover  for  counsel 
fees  in  defending  the  attachment,  it  Is  held 
In  Kentucky  that  no  recovery  can  be  had  un- 
less the  fees  were  paid,  or  contracted  to  be 
paid,  and  are  proved  to  be  reasonable.  As  to 
costs,  the  court  of  appeals  of  that  state  held' 
that,  if  the  whole  costs  turn  upon  the  de- 
fense of  the  cause  of  action,  they  are  not  re- 
coverable upon  the  attachment  bond;  if  incur- 
red in  defending  the  cause  of  attachment 
alone,  they  are  recoverable;  if  Incurred  part- 
ly in  defending  the  cause  of  action,  and  part- 
ly In  defending  the  cause  of  attachment,  they 
are  recoverable  only  so  far  as  incurred  in  de- 
fense of  the  attachment."  This  statement  of 
the  law  is  fully  sustained  by  Trapnall  v.  Mc- 
Afee, 3  Mete.  (Ky.)  34;  Shultz  v.  Morrison, 
Id.  98;  Johnson  v.  Bank,  4  Bush,  283;  Mar- 
cband  v.  York,  10  Ky.  Law  Rep.  777;  Wilson 
v.  Smith  (Ky.)  38  S.  W.  870.  It  may  be  that 
the  greater  part  of  the  attorney's  services  In 
contest  were  rendered  in  defense  of  the  ac- 
tion, but  it  is  manifest  that  a  part  of  them 
were  rendered  in  defending  the  attachment. 
The  reasonable  value  of  the  services  rendered 
upon  the  attachment  alone  may  be  determined 
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Independently  of  the  other  services,  and,  un- 
der the  rule  above  quoted,  may  be  recovered 
in  this  action  on  the  bond.  In  the  action  in 
which  the  attachment  was  obtained,  appellee 
Renaker  sought  indemnity  of  appellant  from 
loss  by  reason  of  a  certain  mortgage.  The  at- 
tachment was  taken  out  to  secure  the  Judg- 
ment that  might  be  recovered,  and,  having 
been  Improperly  issued,  appellees  became  lia- 
ble on  the  bond  for  all  appellant's  costs,  In- 
cluding his  counsel  fees  incurred  by  reason 
of  it  . 

On  the  cross  appeal,  we  see  no  reason  for 
reversing  the  judgment  recovered  for  $ 22.45. 
It  is  true,  there  was  a  Judgment  in  the  at- 
tachment suit  for  the  costs  in  that  action, 
amounting  to  $12.45,  on  the  attachment  is- 
sued, and  this  amount  is  included  in  the  judg- 
ment on  the  bond.  Renaker  signed  the  bond, 
as  well  as  the  other  appellees,  and  thereby 
undertook  that  he  would  pay  this  cost.  In 
suing  on  this  bond,  appellant  was  not  requir- 
ed to  split  his  cause  of  action,  but  might  re- 
cover on  It  as  a  whole  against  all  the  obligors 
In  the  bond.  His  election  so  to  do  would 
merge  the  first .  Judgment  in  the  second,  and 
he  would  be  estopped  thereafter  to  take  steps 
to  collect  It.  On  the  original  appeal  the  judg- 
ment is  reversed,  and  the  cause  remanded  for 
a  new  trial  and  further  proceedings  not  incon- 
sistent with  this  opinion. 

RALLS  v.  PRATHER.i 
(Court  of  Appeals  of  Kentucky.    Hay  31,  1889.) 
HOMESTEAD— MARSHALING  SHCCRITIBS. 

Though  a  debtor  was  not  entitled  to  a  home- 
stead as  against  a  vendor's  lien,  yet  as  the 
vendor  permitted  the  proceeds,  which  were  suffi- 
cient, after  setting  apart  a  homestead,  to  satisfy 
his  lien,  to  be  applied  to  the  payment  of  inferior 
liens,  as  against  which  the  debtor  was  entitled 
to  a  homestead,  he  cannot  subject  the  homestead 
to  pay  the  balance  of  his  claim. 

Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  officially  reported." 

Action  by  the  assignee  of  D.  B.  Ralls  for  a 
settlement  of  the  assigned  estate.  Judgment 
in  favor  of  Pauline  Prather  subjecting  the 
homestead  of  the  assignor,  and  he  appeals. 
Reversed. 

Xorvell  &  Robinson,  for  appellant  Thomas 
Owens,  for  appellee. 

WHITE,  J.  In  1886  the  appellant  bought 
of  appellee  a  tract  of  land  In  Nicholas  county 
containing  98  acres.  There  were  some  de- 
ferred payments.  In  1894  appellant  became 
Indebted  to  one  Mann  in  the  sum  of  $339,  and 
executed  a  mortgage  to  secure  same  on  15. 
acres  out  of  the  98  bought  of  appellee.  In 
1893  appellant  became  indebted  by  reason  of 
surety  to  J.  W.  &  S.  S.  Ralls  in  the  sum  of 
$513,  and,  to  secure  them  against  loss,  exe- 
cuted a  mortgage  to  them  on  10  acres  of  the 
98  acres  bought  of  appellee.  In  neither  of 
these  mortgages  is  the  right  of  homestead 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


waived  or  relinquished,  nor  does  the  mort- 
gage cover  the  land  on  which  the  dwelling 
house  is  situated.  In  1894,  after  the  execu- 
tion of  the  mortgage  to  Mann,  the  appellant 
made  a  deed  of  general  assignment  for  the 
benefit  of  all  his  creditors,  reserving  to  him- 
self all  exemptions  allowed  by  law  to  a  house- 
keeper with  a  family.  In  an  action  brought 
by  the  assignee  for  a  settlement  of  the  Insol- 
vent estate,  the  commissioner  was  directed  to 
lay  off  to  the  appellant  a  homestead,  and  to 
lay  off  the  10  and  15  acres  separately,  and  to 
subdivide  the  remainder  if  he  deemed  it  ad- 
visable, and  directed  a  sale  of  the  several  par- 
cels of  land  except  that  allotted  as  a  home- 
stead. At  a  sale  of  these  parcels,  which  was 
confirmed,  the  15-acre  tract  sold  for  $345,  the 
10-acre  tract  for  $255,  and  the  remainder, 
outside  the  homestead,  for  $990.25.  The  ap- 
pellee's purchase-money  debt  on  the  day  of 
sale  amounted  to  $1,116.12.  At  the  May 
term,  1896,  the  commissioner  reported  that 
out  of  the  proceeds  of  the  sale  of  the  several 
parcels  he  had  paid  costs  and  attorney's  fees 
In  the  settlement  suit  of  $316.75,  and  that 
there  was  a  balance  due  appellee,  Prather, 
of  $195.27,  with  Interest  from  May  16,  189G, 
after  all  the  proceeds  of  sale  had  been  ex- 
hausted. At  the  May  term,  1897,  Judgment 
was  entered  directing  the  commissioner  to 
sell  the  parcel  allotted  to  appellant  as  a  home- 
stead to  pay  this  balance  of  the  purchase 
money  due  her.  From  this  latter  Judgment, 
this  appeal  is  prosecuted. 

It  Is  clear  and  well  settled  that  as  against 
appellee,  Prather,  there  Is  no  homestead  ex- 
emption. It  is  equally  clear  that  as  against 
the  two  mortgages,  the  deed  of  assignment, 
and  all  general  creditors,  appellant  has  a 
homestead.  It  is  equally  clear  that  the  debt 
of  appellee  is  superior  to  that  of  any  creditor. 
By  the  sales  of  the  parcels  of  land  by  the 
commissioner  there  was  realized  $374.13  more 
than  sufficient  to  pay  appellee's  debt  in  full. 
The  priority  of  right  was  appellee's  debt  first, 
then  the  homestead  of  appellant  then  the 
mortgage  debts.  The  legitimate  costs  of  fore- 
closure of  each  claim  follow  the  claim. 

We  are  of  opinion  that,  when  the  land  suf- 
ficient to  pay  appellee's  claim  was  sold,  the 
right  of  the  homestead  was  perfect  and  no 
subsequent  diversion  of  the  fund  from  the 
payment  of  appellee's  debt  could  affect  the 
right  of  appellant  once  perfected.  If  appel- 
lee has  suffered  the  proceeds  of  the  sales,  on 
which  she  had  first  claim,  to  be  appropriated 
to  other  uses,  she  alone  must  bear  the  bur- 
den. She  cannot  shift  It  on  appellant  and 
thus  subject  his  homestead.  For  these  rea- 
sons, the  Judgment  appealed  from  is  reversed, 
and  cause  remanded  for  proceedings  con- 
sistent herewith.  The  motion  of  appellee  to 
require  appellant  to  pay  for  parts  of  the  rec- 
ord unnecessarily  copied  is  sustained,  and  the 
clerk  of  this  court  In  taxing  the  costs  of  this 
appeal,  will  tax  against  appellant  the  cost  of 
copying  120  pages,  which  is  unnecessary  for 
this  appeal. 
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KANSAS  CITY,  FT.  S.  &  M.  RY.  CO.  T. 
KING. 

(Supreme  Court  of  Arkansas.    May  6,  1800.) 

RAILROADS — INJURY  TO  ANIMALS. 

A  verdict  for  plaintiff  for  damages  for  the 
killing  of  a  horse  by  an  engine  is  not  sustained 
when  the  uncontradicted  evidence  of  the  engi- 
neer is  that  he  used  all  diligence  in  trying  to 
prevent  the  accident,  and  there  is  no  other  evi- 
dence as  to  the  killing. 

Appeal  from  circuit  court,  Lawrence  county; 
Richard  H.  Powle,  Judge. 

Action  by  R.  A.  King  against  the  Kansas 
City,  Ft  Scott  &  Memphis  Railway  Company 
for  damages  for  killing  a  horse.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

W.  J.  Orr,  for  appellant.  R.  A.  King,  pro  se. 

BUXN,  C.  J.  This  Is  a  suit  for  damages 
for  the  negligent  killing  of  a  horse  by  one  of 
the  trains  of  the  defendant  company.  Judg- 
ment for  plaintiff  In  the  sum  of  $65,  and  de- 
fendant appealed.  This  action  was  com- 
menced before  a  justice  of  the  peace,  based 
on  an  account  for  said  damages.  The  defend- 
ant was  duly  summoned,  but  failed  to  appear 
on  the  day  set  for  trial;  and,  after  waiting 
three  hours,  the  justice  of  the  peace  took 
the  testimony,  and  found  for  the  plaintiff  in 
the  amount  claimed,  to  wit,  the  sum  of  $65, 
and  rendered  judgment  accordingly.  There- 
after, in  due  tune  and  In  due  form,  the  de- 
fendant filed  Its  affidavit,  and  took  an  appeal 
to  the  circuit  court,  where  also  judgment  was 
rendered  for  plaintiff  In  the  said  amount  of 
$65,  and  the  defendant,  saving  all  proper  ex- 
ceptions, appealed  to  this  court.  After  ver- 
dict, defendant  filed  its  motion  In  arrest  of 
judgment  as  follows:  "The  defendant  moves 
the  court  to  arrest  the  judgment  herein  for 
the  reason  that  the  statement  filed  with  the 
justice  and  relied  on  by  the  plaintiff  does 
not  state  a  cause  of  action,  or  facts  sufficient 
to  constitute  a  cause  of  action." 

The  contention  of  the  defendant,  as  more 
particularly  stated  in  Its  brief  and  argu- 
ment, Is  that  the  venue  was  not  laid  in  the 
account  filed,  and  there  was  no  proof  of  the 
county  in  which  the  killing  Is  alleged  to  have 
occurred,  and  no  motion  made  to  amend  or 
amendment  made;  therefore  there  was  noth- 
ing upon  which  to  find  a  judgment  With- 
out disposing  of  this  question,  which  will  not 
probably  arise  in  a  new  trial,  we  proceed 
with  the  further  statement  of  the  case.  The 
motion  in  arrest  was  overruled,  and  defendant 
excepted.  The  defendant  filed  motion  for  new 
trial  on  four  several  grounds.— the  first  being 
substantially  the  same  as  for  the  motion  In 
arrest;  the  second,  because  the  court  read  to 
the  Jury  as  an  Instruction  section  6207,  Sand. 
&  H.  Dig.  (known  as  the  "Lookout  Statute"); 
the  third,  because  the  verdict  Is  not  supported 
by  sufficient  evidence;  and  the  fourth,  because 
the  verdict  is  contrary  to  the  evidence. 

The  question  of  the  sufficiency  of  the  evi- 


dence to  sustain  the  verdict  is  the  only  one 
we  need  to  discuss  or  consider.  There  Is  no 
contention  that  the  horse  was  not  killed  by 
the  engine  at  the  time  and  place  alleged  in 
the  complaint  The  plaintiff's  uncontradicted 
evidence  'shows  his  ownership  of  the  animal, 
and  the  value  thereof,  and  the  testimony  of 
the  engineer  Is  the  only  testimony  as  to  the 
circumstances  attending  the  killing  of  the  ani- 
mal. He  stated,  In  brief,  that  It  was  a  cloudy, 
if  not  a  dark,  night,  and  that  he  could  see 
the  animal  only  about  the  distance  of  100 
yards  ahead;  that  his  headlight  was  an  oil 
light;  that  the  animal  was  standing  on  the 
track  when  he  first  saw  It;  that  he  was  keep- 
ing a  lookout,  and  at  once  he  gave  the  stock 
alarm,  which  consisted  of  a  succession  of  short 
whistles,  and  put  on  the  brakes  and  the  air, ' 
and  did  all  he  could  to  stop  the  train,  which 
consisted  of  23  or  24  heavily  loaded  freight 
cars  besides  the  caboose;  that  he  was  run- 
ning at  a  speed  of  25  miles  an  hour,  and  could 
not  have  stopped  his  train  within  less  than 
400  yards;  that  the  horse  did  not  run  more 
than  100  yards  after  be  saw  him;  that  he 
did  not  succeed  in  slowing  up  much,  but  he 
knew  of  nothing  else  he  could  have  done  to 
stop  the  train  than  he  did  do;  and  that  his 
stock  alarm  aforesaid  frightened  the  animal. 

We  think  the  statement  of  the  engineer  is 
altogether  reasonable,  and  not  contradictory, 
and  fairly  removes  the  statutory  presumption 
of  negligence  when  the  animal  Is  injured  by 
the  running  of  a  train,  and  that  therefore 
there  is  not  sufficient  evidence  to  sustain  the 
verdict  since  the  evidence  of  the  engineer  is 
unlmpeached,  and  cannot  be  arbitrarily  dis- 
carded.   Reversed  and  remanded. 


ACRUMAN  v.  BARNES. 
(Supreme  Court  of  Arkansas.    May  6,  1809.) 

HOMESTEAD— EXEMPTION  OF  INSURANCE — 
PURCHASE  MONEY. 

The  money  becoming  due,  after  loss,  on  an 
insurance  policy  insuring  a  homestead  for  the 
benefit  of  the  owner,  is  not  exempt  from  gar- 
nishment in  an  action  on  a  note  secured  by 
a  mortgage  on  the  homestead,  where  the  money 
for  which  the  note  was  given  was  loaned  to 
the  mortgagor  for  the  purpose  of,  and  was  used 
in,  buying  the  homes  tend,  under  Const  1804, 
art.  9,  §  3,  which  provides  that  the  homestead 
of  any  resident  who  is  the  head  of  a  family 
shall  be  exempt  from  the  lien  of  any  judgment 
or  sale  on  execution,  except  such  as  may  be 
rendered  for  the  purchase  money  or  for  specific 
lien. 

Appeal  from  circuit  court,  Dallas  county; 
John  B.  McCaleb,  Judge. 

Action  by  E.  A.  Acruman  against  H.  A. 
Barnes.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appealed.  Reversed. 

Appellee,  Barnes,  owned  a  homestead  of 
less  value  than  $2,500,  which  ordinarily  was 
exempt  from  sale  under  execution.  He  sold 
his  homestead  to  one  Pulliam,  and  afterwards 
bought  it  again  from  Pulliam,  and  paid  him 
$1,000  therefor,  which  $1,000  was  loaned  to 
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him,  for  the  purpose  of  repurchasing  the 
homestead,  by  the  appellant,  Acruman.  As  a 
part  of  the  transaction,  the  appellee,  Barnes, 
executed  to  appellant,  Acruman,  at  the  time,  a 
mortgage  on  the  homestead  to  secure  the  pay- 
ment of  the  11,000.  Barnes,  of  his  own  mo- 
tion, and  with  his  own  means,  Insured  the 
building,  constituting,  with  the  land  on  which 
it  was  situate,  the  homestead.  The  building 
was  afterwards  consumed  by  fire,  of  which 
Barnes  made  proof,  and  established  the  lia- 
bility of  the  insurance  company  for  the  loss. 
Before  payment  for  the  loss  by  the  insurance 
company,  Acruman  sued  Barnes  on  the  debt 
for  the  money  loaned,  and  garnished  the  in- 
surance company.  A  trial  was  had,  and  re- 
sulted in  a  judgment  against  Barnes  for  the 
debt.  The  Insurance  company  answered,  and 
admitted  its  liability  for  $1,000  on  the  insur- 
ance policy  held  by  Barnes.  Barnes  was  made 
a  party  to  the  garnishment  proceedings,  and 
filed  an  Intervention,  claiming  that  the  prop- 
erty was  not  Insured  for  the  benefit  of  cred- 
itors, but  to  protect  his  homestead;  that  he 
expected  with  the  Insurance  money  to  pur- 
chase another  residence;  and  that  he  claimed 
the  money  exempt  from  the  payment  of  his 
debts,  under  the  law  exempting  the  home- 
stead. He  filed  his  schedule  as  required  by 
the  statute  The  circuit  court  held  that  Acru- 
man had  no  interest  in  the  insurance  policy, 
and  acquired  none  in  the  insurance  money  by 
the  garnishment  proceedings,  and  that  the 
51,000  Insurance  money  was  exempt,  from 
which  Acruman  appealed. 

R.  O.  Fuller  and  Thornton  &  Thornton,  for 
appellant   W.  8.  Amis,  for  appellee. 

HUGHES,  J.  (after  stating  the  facts). 
Where  money  is  loaned  with  which  to  pur- 
chase a  homestead,  upon  the  understanding 
that  it  will  be  so  used,  and  It  is  so  used,  and  a 
mortgage  is  given  to  the  lender  to  secure  the 
payment  of  the  money  loaned  for  that  pur- 
pose, if  the  building  constituting  a  part  of  the 
homestead  Is  insured  for  the  benefit  of  the 
owner  of  the  homestead,  and  afterwards  Is 
consumed  by  fire,  Is  the  money  due  on  the 
policy  of  Insurance  exempt  from  seizure  on 
process  of  garnishment  or  execution  for  the 
debt  due  the  lender?  Article  0,  J  3,  of  the  con- 
stitution of  1884,  provides  that  "the  home- 
stead of  any  resident  of  this  state,  who  is 
married  or  the  head  of  a  family,  shall  not  be 
subject  to  the  Hen  of  any  Judgment  or  decree 
of  any  court  or  to  sale  under  execution  or 
other  process  thereon,  except  such  as  may  be 
rendered  for  the  purchase  money  or  for  spe- 
cific lien."  Acruman's  testimony  shows  that 
he  loaned  the  money  to  Barnes  to  be  used  for 
the  purchase  of  the  homestead  property,  and 
Barnes  swears  he  used  It  for  that  purpose. 
Barnes  executed  a  mortgage  to  Acruman  up- 
on the  same  property  to  secure  the  payment 
of  the  money  loaned  with  which  to  purchase 
it  In  some  courts  it  is  held  that  money  loan- 
ed to  purchase  property  cannot  be  considered 


purchase  money  as  between  the  lender  and 
borrower,  but  only  between  the  vendor  and 
purchaser  of  the  property.  Heuisler  v.  Nlck- 
um,  38  Md.  270.  But,  in  our  opinion,  the 
weight  of  authority  and  the  better  reason  hi 
that  money  borrowed  of  a  third  person,  with 
which  to  purchase  a  homestead,  when  It  is 
understood  between  the  lender  and  the  bor- 
rower that  It  is  to  be  used  for  that  purpose, 
and  it  is  so  used,  is  purchase  money.  Allen  r. 
Hawley,  66  HI.  164;  Hamrick  v.  Bank,  54  6a. 
502;  Oarr  v.  Caldwell,  10  CaL  385;  Nichols 
v.  Overacker,  16  Kan.  54.  "Things  bought 
with  borrowed  money,  borrowed  with  the 
avowed  purpose  of  buying  them,  are  not  ex- 
empt as  against  the  lender."  Waples,  Homest. 
911;  Houlehan  v.  Rassler,  73  Wis.  557,  41  N. 
W.  720.  "The  homestead  is  liable  for  money 
borrowed  to  pay  a  balance  due  on  the  pur- 
chase price."  White  v.  Wheelan,  71  Ga.  533; 
Mlddlebrooks  v.  Warren,  59  Ga  232.  "One 
who  loans  money  to  enable  another  to  pur- 
chase a  homestead  cannot  be  defeated  In  col- 
lecting It  by  the  claim  of  homestead  Immunity 
upon  the  part  of  the  borrower."  Warhmund 
v.  Merritt,  60  Tex.  24;  Eyler  v.  Eyler,  Id.  315. 
The  Insurance  money  due  the  appellee  In  this 
case  was  not  exempt  from  the  debt  due  the 
appellant  for  the  £1,000  loaned  him  by  the 
appellant,  with  which  to  purchase  the  home- 
stead, for  the  loss  of  which  the  Insurance 
money  was  due  the  appellee.  The  money 
loaned,  under  the  circumstances,  was  purchase 
money,  according  to  the  authorities;  where- 
fore the  decree  of  the  chancellor  holding  that 
the  money  is  exempt  is  erroneous.  The  judg- 
ment Is  reversed,  with  directions  to  enter  a 
Judgment  for  the  appellant 


WEST-WINFREE  TOBACCO  CO.  T. 
WALLER  et  at. 
(Supreme  Court  of  Arkansas.    May  6,  1899.) 

GUARANTY  —  CONSTRUCTION  —  PAROL  EVI- 
DENCE—ADMISSIBILITY— CONTRA- 
DICTING WRITINGS. 

1.  A  guaranty  that  on  demand,  after  30  days 
after  datet  the  guarantors  will  pay  to  the  em- 
ployers of  a  salesman  any  moneys  advanced  by 
them  to  the  salesman  for  expenses  in  excess  of 
the  amount  he  is  entitled  to  under  his  contract 
of  employment,  which  is  for  one  year,  is  a  contin- 
uing guaranty  for  the  entire  term  of  the  sales- 
man's employment. 

2.  The  guaranty  being  unambiguous,  in  an 
action  thereon  against  the  sureties,  parol  evi- 
dence that  they  signed  it  for  80  days  only  was 
Inadmissible. 

Appeal  from  circuit  court,  Columbia  county; 
Charles  W.  Smith,  Judge. 

Action  by  the  West-Winfree  Tobacco  Com- 
pany against  J.  M.  Waller  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiff 
appeals.  Reversed. 

This  case  was  commenced  In  a  Justice  of  the 
peace  court,  and  comes  here  by  appeal  from 
the  circuit  court.  The  appellant  company 
employed  one  L.  Harper,  about  December  20. 
1894,  to  travel  and  sell  tobacco  for  it,  and 
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was  to  advance  him  money  to  defray  bis  ex- 
penses, to  give  him  a  salary,  and  a  per  cent 
on  all  he  sold  over  $3,000  worth.  Harper 
agreed  to  work  for  it  during  the  year  1885, 
and  gave  the  appellant  a  guaranty,  with  ap- 
pellees as  securities,  that  he  would  pay  it 
(appellant)  back  all  moneys  advanced  to  him 
by  appellant,  to  the  amount  of  $100  more  than 
he  was  entitled  to  receive  under  their  contract, 
as  expense  money,   wages,  or  otherwise. 
Harper  worked  for  appellant  four  or  five 
months,  and  quit  owing  the  appellant  $100  ad- 
vanced to  him  more  than  he  was  entitled  to 
receive  for  wages,  expense  money,  or  other- 
wise. The  appellant  company  sued  Harper, 
and  recovered  a  judgment  against  him  for  said 
$100,  with  6  per  cent  per  annum  interest  from 
the  26th  day  of  January,  1805.  Execution 
was  issued  upon  said  Judgment,  and  returned 
nulla  bona.    The  appellant  company  then  sued 
the  sureties,  Waller  and  Couey,  on  their  guar- 
anty, which  is  as  follows:    "$100.00.  Mag- 
nolia, Ark.,  Jan.  10,  1895.    On  demand,  after 
thirty  days  after  date,  for  value  received,  I 
promise  to  pay  West-Winfree  Tobacco  Co.,  or 
order,  without  offset,  negotiable  and  payable 
at  Columbia  County  Bank,  Magnolia,  Ark. 
This  is  to  cover  advances  in  excess  of  my 
dues,  as  per  your  offer  of  Dec.  20th,  1894, 
which  I  accept  to  amount  of  cost  of  collection, 
one  hundred  dollars.    Homestead  and  all 
other  exemptions  waived  by  the  maker  and 
each  indorser.   L.  Harper."   Indorsement  on 
note  or  bond:   "Homestead  and  all  other  ex- 
emptions waived.   We  guaranty  within.  Pro- 
test waived.  J.  M.  Waller.   J.  E.  Couey." 
Upon  this  note  or  bond  a  trial  was  had  in  the 
circuit  court,  on  an  appeal  from  the  justice  of 
the  peace,  at  the  August  term  thereof,  1897, 
and  judgment  was  rendered  against  the  plain- 
tiff; whereupon  the  plaintiff  filed  its  motion 
for  a  new  trial,  which  was  overruled,  to  which 
appellant  excepted,  and  brought  the  case  here 
by  appeal.    On  the  trial  of  the  case,  J.  M. 
Waller  was  allowed,  over  the  objection  of  the 
appellant,  to  testify  that  on  or  about  January, 
1895,  L.  Harper  came  to  him,  and  asked  him 
to  sign  a  bond  to  the  West-Winfree  Tobacco 
Company,  in  order  to  secure  him  a  position 
as  traveling  salesman  for  it.   "I  told  him  I 
could  not  do  so.    He  came  back  two  or  three 
days  afterwards,  and  told  me  that  if  I  would 
go  on  the  bond,  that  Mr.  J.  E.  Couey  would 
go  on  it  too,  and  I  went  down  to  Mr.  Couey's 
place  of  business,  and  Mr.  Harper  presented 
the  Instrument  herein  sued  on,  and  Mr.  Couey 
and  I  signed  the  indorsement  written  on  the 
back  of  the  instrument   The  bond  or  note  is 
for  one  hundred  dollars,  and  I  signed  the  in- 
strument or  guaranty  for  30  days,  and  for  no 
longer.    I  signed  the  guaranty  for  one  hun- 
dred dollars  to  be  advanced  within  thirty  days 
from  the  date  of  the  instrument  and  for  no 
advancement  made  after  thirty  days  after  the 
date  thereof."    The  other  surety,  Couey,  was 
also  allowed  to  give  testimony  to  the  same  ef- 
fect, over  appellant's  objection,  to  which  it 
excepted.    The  court  refused  to  instruct  the 
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jury,  at  the  instance  of  the  plaintiff,  "that  the 
paper  sued  on  In  this  case  is  a  continuing 
guaranty,  and  is  made  to  secure  money  ad- 
vanced by  them  to  Harper  at  any  time  during 
the  year  he  was  working,  provided  they  ad- 
vanced him  more  than  be  was  entitled  to  be 
paid  under  his  contract."  The  plaintiff  ex- 
cepted to  the  court's  refusal  to  give  this  in- 
struction. 

J.  M.  Kelso,  for  appellant.  A.  8.  Kllgoie 
and  J.  T.  Stevens,  for  appellee. 

HUGHES,  J.  (after  stating  the  facts). 
There  is  no  ambiguity  In  the  meaning  of  the 
note  guarantied  by  the  appellees,  and  Its  prop- 
er construction  was  that  asked  to  be  placed 
upon  It  In  the  fourth  Instruction  asked  for  by 
the  plaintiff,  which  the  court  refused  to  give, 
and  in  so  doing  committed  error,  In  our  opin- 
ion. 

The  testimony  of  Waller  and  of  Coney  was 
Incompetent,  and  the  court  erred  In  admitting 
it  It  tended  to  .contradict  or  vary  the  terms 
of  an  unambiguous  written  contract 

For  the  errors  indicated  the  Judgment  is  re- 
versed, and  Judgment  is  ordered  to  be  render- 
ed below  for  plaintiff,  for  which  purpose  let 
the  case  be  remanded. 

BUNN,  C.  J,  and  BATTLE,  J.,  not  sitting. 


RICHARDSON  v.  BALES. 

(Supreme  Court  of  Arkansas.   May  6,  1899.) 

MONEY  PAID  BT  MISTAKE— LIMITATION  OF 
ACTIONS. 

Defendant  to  induce  his  wife,  the  plaintiff, 
to  institute  proceedings  for  divorce,  said  he 
would  pay  her  attorney's  fee.  He  had  consid- 
erable notes  and  mortgages,  and  threw  them 
down  on  the  table,  and  told  her  to  take  what 
she  wanted,  which  she  did,  and  the  amount 
was  credited  on  his  note.  After  divorce  he 
continued  to  borrow  money  of  her,  and  when 
she  sought  to  recover  it  he  alleged  mistake  and 
overpayment  in  the  former  settlement.  'Held, 
that  there  was  no  such  mistake  or  concealment 
of  facts  as  would  take  the  case  out  of  the  stat- 
ute of  limitations,  barring  actions  for  money 
paid  by  mistake  in  three  years. 

Appeal  from  circuit  court,  Saline  county; 
Alexander  M.  Duffle,  Judge. 

Action  by  Mrs.  N.  C.  Richardson  against 
Henry  Bales  for  money  loaned.  From  a  judg- 
ment for  plaintiff  for  amount  of  her  demand 
less  set-off  claimed  by  defendant,  plaintiff  ap- 
peals. Reversed. 

Mrs.  N.  C.  Richardson,  on  the  31st  day  of 
October,  1896,  brougbt  suit  against  Henry 
Bales  to  recover  $733.61,  due  her  for  money 
loaned,  and  evidenced  by  four  promissory 
notes  of  defendant  On  the  2d  day  of  Novem- 
ber, 1896,  Bales  filed  an  answer,  admitting  the 
execution  of  the  notes  sued  on,  but  alleged  by 
way  of  set-off  that  from  Mrs.  Richardson  was 
due  him  the  sum  of  $471.10  paid  to  bet 
through  mistake  in  a  certain  settlement  had 
between  them  about  other  matters  on  19th 
of  July,  1893,  and  also  that  he  was  entitled 
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to  an  additional  credit  of  $6  for  money  had 
and  received  by  Mrs.  Richardson.  Mrs.  Rich- 
ardson filed  a  reply,  denying  that  Bales  had 
paid  her  money  by  mistake,  and  controverting 
the  other  allegations  of  the  answer.  She  also 
pleaded  the  statute  of  limitations  of  three 
years  against  the  set-off  claimed  by  Bales. 
On  the  trial  in  the  circuit  court  Mrs.  Richard- 
son asked  the  judge  to  instruct  the  Jury  that 
the  claim  of  defendant  to  recover  money  paid 
by  mistake  was  barred  by  statute  of  limita- 
tions In  three  years  from  date  of  such  pay- 
ment which  he  refused  to  do.  There  was  a 
verdict  and  judgment  for  plaintiff  for  amount 
of  her  demand  less  the  amount  of  the  set-off 
claimed  by  defendant,  from  which  judgment 
she  appealed. 

E.  H.  Vance,  for  appellant  J.  S.  Williams, 
for  appellee. 

R1DDICK,  J.  (after  stating  the  facts).  The 
only  question  presented  by  this  appeal  Is 
whether  the  claim  of  defendant  to  recover 
money  paid  by  mistake  was  barred  by  the 
statute  of  limitations.  It  Is  admitted  that  the 
alleged  overpayment  was  made  in  a  settle- 
ment having  no  connection  with  .the  notes 
sued  on,  and  over  three  years  before  the  filing 
of  the  answer  claiming  the  same  as  a  set-off, 
and  we  are  of  the  opinion  that  the  claim  was 
barred.  Under  our  statute  an  action  to  re- 
cover money  paid  under  a  mistake  of  fact 
when  there  is  no  fraudulent  concealment  is 
barred  in  three  years  from  the  date  of  pay- 
ment The  right  of  action  arose  upon  such 
overpayment,  and  the  statute  commenced  to 
run  immediately,  even  though  the  mistake 
was  not  discovered  until  a  year  or  two  after- 
wards. Sand.  &  H.  Dig.  §  4S22;  Leather 
Manufacturers'  Bank  v.  Merchants'  Bank,  128 
U.  S.  26,  9  Sup.  Ct.  3;  Sturgis  v.  Preston,  134 
Mass.  372;  Ware  v.  State,  74  Ind.  181;  Jones 
v.  School  Dist.  No.  19,  26  Kan.  490;  Busw. 
Llm.  g  171.  There  is  nothing  in  the  pleadings 
or  proof  to  show  any  concealment  of  facts  on 
part  of  plaintiff.  The  note  upon  which  de- 
fendant claims  to  have  made  the  overpayment 
was  at  once  handed  to  him,  and,  if  he  did  not 
look  at  it,  he  alone  was  to  blame.  The  record 
shows  that  at  the  time  this  settlement  was 
made  in  which  he  says  the  mistake  occurred 
defendant  and  plaintiff  were  husband  and 
wife.  He  wanted  a  divorce,  and,  in  order  to 
induce  her  to  bring  suit  for  a  divorce,  he 
agreed  to  pay  her  attorney's  fee.  As  the  set- 
tlement was  made  by  defendant  with  that  ob- 
ject in  view,  and  for  the  purpose  of  smoothing 
•  the  road  to  a  divorce,  he  doubtless  felt  dis- 
posed to  be  liberal  with  his  wife.  His  testi- 
mony displays  the  state  of  mind  In  which  he 
made  the  settlement  "I  had,"  he  said,  "con- 
siderable notes  and  mortgages,  and  I  threw 
them  down  upon  the  table,  and  told  her  to 
take  what  she  wanted."  This  very  liberal 
proposition  was  made  before  the  divorce.  Aft- 
erwards, when  the  divorce  had  been  granted, 
he  continued  to  borrow  money  from  his  di- 


vorced wife,  but  when  she  sought  to  recover  It 
he  alleged  as  a  set-off  a  mistake  and  over- 
payment In  the  former  settlement  We  have 
read  the  evidence  carefully,  and  think  there  Is 
reason  to  doubt  whether  any  such  overpay- 
ment was  made.  If  there  was  an  overpay- 
ment we  are  still  In  doubt  whether  it  was  due 
to  the  alleged  mistake  or  to  the  fine  liberality 
of  a  man  desirous  of  a  divorce,  and  who,  to 
quote  the  language  of  one  of  his  witnesses, 
"was  paying  attention  to  another  woman." 
In  any  event  his  action  to  recover  for  the 
overpayment  was  clearly  barred  by  the  stat- 
ute of  limitations  before  this  suit  commenced. 
This  disposes  of  the  whole  case  of  defendant 
except  an  item  of  six  dollars,  for  which  he 
claims  credit,  and  which,  we  think,  should  be 
allowed.  As  defendant  does  not  dispute  the 
notes  sued  on,  and  as  his  claim  of  an  over- 
payment if  there  was  ever  any  merit  in  It  Is 
now  barred  by  limitation,  we  think  plaintiff 
should  have  judgment  The  judgment  of  the 
circuit  court  will  therefore  be  reversed,  and  a 
judgment  entered  here  in  favor  of  plaintiff 
for  the  amount  of  notes  sued  on-  less  the 
credit  of  six  dollars. 


PARKS  v.  LUBBOCK  et  al. 
(Supreme  Court  of  Texas.   May  22,  1899.) 

"INTEREST"— DEFINITION— USURY. 
Under  Rev.  St  art.  8097,  which  defines 
"interest"  as  the  compensation  allowed  by  law 
or  fixed  by  parties  to  a  contract  for  the  use  or 
forbearance  "or  detention"  of  money,  a  stipula- 
tion that,  on  failure  to  repay  a  loan  at  maturi- 
ty, the  debtor  shall  pay  for  its  detention  a 
rate  in  excess  of  the  legal  rate  of  interest  is 
void. 

Error  to  court  of  civil  appeals  of  First  su- 
preme judicial  district 

Snit  by  John  B.  Lubbock  and  others  against 
Mary  Fields,  executrix.  She  died  pending 
salt  and  the  cause  was  revived  against  R.  C. 
Parks,  administrator  de  bonis  non.  A  judg- 
ment for  plaintiffs  was  affirmed  in  the  court 
of  civil  appeals  (50  S.  W.  466),  and  defendant 
brings  error.  Reversed. 

Thos.  B.  Greenwood  &  Son,  for  plaintiff  in 
error.  A.  W.  Gregg  and  B.  H.  Gardner,  for 
defendants  in  error. 

GAINES,  C.  J.  This  suit  was  brought  to 
recover  judgment  upon  a  promissory  note  exe- 
cuted by  Henry  Fields  and  Mary  Fields,  of 
which  the  following  is  a  copy: 

"Five  years  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  the  Jarvls- 
Conklin  Mortgage  Trust  Co.,  at  its  office  In 
Kansas  City,  Mo.,  eight  hundred  and  twenty- 
five  dollars,  lawful  money  of  the  United 
States,  with  Interest  thereon  at  the  rate  of 
six  per  cent  per  annum,  payable  semiannual- 
ly on  the  first  days  of  May  and  November  In 
each  year,  according  to  the  tenor  and  effect  of 
the  interest  notes  of  even  date  herewith,  and 
hereto  attached.  This  note  is  to  draw  inter- 
est from  date  at  the  rate  of  twelve  per  cent. 
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per  annum,  If  either  principal  or  Interest  re- 
main unpaid  ten  days  after  due.  At  the  op- 
tion of  the  legal  holder,  after  any  of  said  In- 
terest notes  remain  due  and  unpaid  ten  days 
the  whole  of  the  principal  and  Interest  may  be 
declared  Immediately  due  and  payable.  This 
note  Is  given  for  an  actual  loan  of  the  above 
amount,  and  Is  secured  by  a  trust  deed  of 
even  date  herewith,  which  is  a  first  lien  on 
the  property  herein  described.  Dated  at  Kan- 
sas City,  Mo.,  November  first,  1889.  Henry 
Fields.   Mary  Fields." 

Attached  to  the  note  are  10  Interest  cou- 
pons, for  $24.75  each.  The  note  Is  indorsed 
on  its  back,  in  blank,  and  without  date,  to 
John  B.  Lubbock  and  William  B.  Lubbock,  by 
the  Jarvis-Conklln  Mortgage  Trust  Company. 

At  the  time  the  note  was  made  the  makers 
executed  a  deed  In  trust  upon  a  certain  tract 
of  land  to  secure  Its  payment.  The  deed  In 
trust  provided  that  In  case  of  suit  10  per  cent, 
should  be  recoverable  by  the  trustee  for  the 
use  of  the  attorney.  The  note  was  indorse 
by  the  payee  to  John  B.  Lubbock  and  W.  B. 
Lubbock.  They,  together  with  S.  M.  Jarvls, 
the  trustee  in  the  deed  In  trust,  brought  suit 
upon  the  note,  and  to  enforce  the  Hen  of  the 
mortgage.  Henry  Fields  having  died,  the 
suit  was  brought  against  Mary  Fields,  his 
executrix.  She  died  while  the  action  was 
pending,  and  It  was  revived  against  R.  O. 
Parks,  as  administrator  de  bonis  non  of  Henry 
Fields'  estate.  The  defendant  pleaded  that 
the  contract  was  usurious,  and  sought  to  de- 
feat a  recovery  for  the  interest  The  trial 
court  held  that  there  was  no  usury  In  the 
contract,  and  gave  Judgment  for  the  full 
amount  claimed.  The  court  of  civil  appeals 
took  the  same  view  of  the  transaction,  and 
affirmed  the  judgment. 

We  Incline  to  think  that,  treating  the  ques- 
tion as  one  to  be  decided  by  the  common  law, 
the  court  of  civil  appeals,  In  holding  that  the 
contract  was  not  usurious,  reached  a  correct 
conclusion.  Interest,  as  known  to  the  com- 
mon law,  is  defined  as  "a  compensation  usual- 
ly reckoned  by  a  percentage  for  the  loan,  use, 
or  forbearance  of  money."  Abb.  Law  Diet; 
11  Am.  ft  Eng.  Enc.  Law,  370.  This  does  not 
embrace  the  compensation  for  the  detention  of 
money  beyond  the  time  at  which  it  was 
agreed  to  be  paid;  that  is  to  say,  after  the 
maturity  of  the  debt  Therefore  the  parties 
to  a  contract  for  the  payment  of  money  might 
lawfully  stipulate  that,  upon  the  failure  of 
the  debtor  to  pay  at  maturity,  he  should  pay 
for  Its  detention  a  rate  in  excess  of  what  the 
law  would  allow  as  interest.  The  sum  so 
agreed  to  be  paid  for  the  detention  of  the 
money  is  treated,  not  as  interest  but  as  a 
penalty  for  failing  to  pay  at  maturity.  The 
authorities  seem  to  be  practically  unanimous 
in  upholding  the  legality  of  such  a  stipulation. 
Bat  we  think  our  statute  has  made  a  different 
role.  It  defines  "Interest"  as  follows  (Rev.  St 
art.  3097):  "  'Interest'  is  the  compensation  al- 
lowed by  law  or  fixed  by  the  parties  to  a  con- 
tract for  the  use  or  forbearance  or  detention 


of  money."  According  to  this  article,  as  we 
analyze  it  the  use  of  money  referred  to  is 
that  which  Is  contracted  for  when  a  loan  Is 
made.  The  forbearance  occurs  when  there  Is 
a  debt  due  or  to  become  due,  and  the  parties 
agree  to  extend  the  time  of  its  payment.  The 
detention  of  money  arises  in  a  case  when  a 
debt  has  become  due,  and  the  debtor  with- 
holds its  payment,  without  a  new  contract 
giving  him  a  right  to  do  so.  It  follows,  there- 
fore, that  what  would  have  been  deemed  a 
penalty  under  the  rule  of  the  common  law  is 
made  interest  under  our  statute;  and,  if  the 
rate  agreed  upon  for  the  detention  of  the 
money  after  the  maturity  of  the  debt  exceed 
the  10  per  cent,  per  annum,  the  contract  is 
usurious,  and  is  void  as  to  the  interest.  Id. 
art.  3104.  The  definition  above  quoted  was 
not  contained  in  our  first  statute  upon  the  sub- 
ject of  Interest.  It  first  appeared  In  the  Re- 
vised Statutes  of  1879,  as  article  2972.  It 
was  probably  borrowed  from  the  Civil  Code  of 
California,  section  1915  of  which  defines  "In- 
terest" In  precisely  the  same  words.  Section 
4061  of  the  Revised  Codes  of  North  Dakota 
gives  the  following  definition  of  the  word: 
"Interest  is  the  compensation  allowed  for  the 
use,  or  forbearance,  or  detention  of  money,  or 
Its  equivalent"  According  to  Stimson,  the 
Civil  Code  of  Louisiana  contained  the  some 
definition  (1  Stlm.  Am.  St  Law,  art.  4810); 
but  we  have  found  it  in  neither  of  the  Codes 
of  that  state  to  which  we  have  access.  We 
have  not  found,  however,  any  decision  by  the 
courts  of  either  of  the  states  mentioned  In 
which  the  definition  has  ever  been  construed. 
Nevertheless  the  conclusion  Is  not  to  be  re- 
sisted that  there  was  a  purpose  in  adding  the 
word  "detention"  to  the  accepted  definition  of 
"Interest"  and  that  this  purpose  was  to  meet 
the  case  when  the  debtor  should  detain  the 
money  owed  beyond  the  stipulated  period  of 
forbearance,  and  so  to  provide  that  a  promise 
to  pay  an  additional  sum  for  such  detention 
should  be  deemed  interest  and  not  merely 
damages  by  way  of  a  penalty  to  secure  a 
prompt  performance  of  the  contract  The  at- 
tention of  the  court  of  dvll  appeals  was  not 
called  to  the  definition  of  the  word  "Interest" 
as  contained  in  our  statute,  and  they  seem 
to  have  overlooked  it  in  deciding  the  case. 

The  other  questions  presented  by  the  appeal 
and  the  application  for  the  writ  of  error  were, 
as  we  think,  correctly  disposed  of  by  the 
opinion  of  that  court 

The  judgment  of  the  district  court  and  that 
of  the  court  of  civil  appeals  are  reversed,  and 
judgment  Is  here  rendered  for  the  sum  lent, 
without  Interest  less  the  admitted  credits, 
and  for  10  per  cent  attorney's  fees,  and  costs 
of  the  district  court,  and  for  the  foreclosure 
of  the  mortgage.  The  defendants  in  error 
will  pay  the  costs  of  the  appeal  and  of  the 
writ  of  error.  It  Is  further  ordered  that  this 
judgment  be  certified  to  the  county  court  for 
observance. 

WILLIAMS,  J.,  not  sitting. 
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HOUSTON,  E.  ft  W.  T.  BY.  CO.  v. 
SUMMERS. 

(Supreme  Court  of  Texas.    Ma;  18,  1899.) 

DEFECTIVE  TRACK— INJURY  TO  PASSENGER — 
PLEADING  AND  PROOF. 

Where  a  complaint  alleges  that  a  track  and 
switch  at  the  place  of  an  accident  were  in  bad 
condition,  that  the  straps  holding  the  rail's  to- 
gether were  not  proper!;  bolted,  that  the  ties 
were  old,  and  that-  the  stationary  rail  meeting 
the  rail  at  the  switch  was  about  1%  inches 
higher  than  the  rail  that  it  met,  it  authorizes 
admission  of  evidence  that  the  slide  rail  was 
three-eighths  of  an  inch  out  of  line  with  the  rail 
of  the  main  line,  causing  a  lateral  projection  of 
one  rail  beyond  the  other. 

Error  to  court  of  civil  appeals  of  Fourth  su- 
preme judicial  district. 

Action  by  J.  F.  Summers  against  the  Hous- 
ton, East  ft  West  Texas  Railway  Company. 
Judgment  for  plaintiff  was  affirmed  (49  S.  W. 
1106),  and  defendant  sued  out  a  writ  of  error. 
Affirmed. 

Baker,  Botts,  Baker  ft  Lovett,  J.  C.  Fengin, 
and  O.  S.  Parker,  for  plaintiff  In  error. 
Branch,  Garrison  ft  Blount,  and  E.  W.  Smith, 
for  defendant  In  error. 


WILLIAMS,  J.  The  -writ  of  error  was 
granted  under  the  Impression  that  there  was 
error  in  the  admission  of  testimony  for  which 
the  court  of  civil  appeals  should  have  revers- 
ed the  judgment  '  The  witness  Richardson 
was  allowed  to  state  at  the  trial  that  the  slide 
rail  of  the  switch  where  the  train  was  derail- 
ed was  about  three-eighths  of  an  inch  out  of 
line  with  the  rail  of  the  main  line,  causing  a 
"lip,"  or  lateral  projection  of  one  rail  beyond 
the  other.  Objection  to  this  evidence  was 
urged  on  the  ground  that  it  varied  from  the 
petition,  in  that  the  allegation  of  the  particu- 
lar defect  was  "that  the  rail  which  meets  the 
tail  to  make  the  switch  was  bent  up  at  the 
end,  and  was  about  1%  inches  higher  than  the 
rail  that  it  met."  It  is  unnecessary  now  to 
decide  whether  or  not,  if  this  were  the  only 
averment  descriptive  of  the  condition  of  the 
switch,  the  difference  between  it  and  the  evi- 
dence stated  would  constitute  a  fatal  variance. 
It  might  be  conceded  that  the  evidence  was 
not  admissible  under  this  allegation,  and  still 
we  think  that  other  averments  in  the  petition 
were  amply  sufficient  to  let  in  the  proof. 
Concerning  the  condition  of  the  switch,  the 
petition  contained  the  following:  "Plaintiff 
charges  that  the  track  and  switch  at  said  sta- 
tion of  Sterne  was  in  bad  condition,  repair, 
and  in  a  dilapidated  condition,  and  that  the 
rails  used  at  said  station  of  Sterne  weighed 
only  36  lbs.  to  the  yard,  and  were  old  and 
badly  worn;  that  the  straps  holding  said  rails 
together  were  loose,  and  were  not  properly 
bolted;  that  said  rails  were  not  properly  bolt- 
ed down,  and  the  tics  under  said  rails  were 
old  and  In  a  dilapidated  condition;  that  the 
switch  used  at  sold  point  was  of  an  old  pat- 
tern, and  in  a  dilapidated  condition,  and  that 
the  stationary  rail  which  meets  the  rail  that 


*  *  *  to  make  the  switch  was  bent  up  at 
the  end,  and  was  about  one  and  one-half  inch- 
es higher  than  the  rail  that  it  met"  Other 
evidence  in  the  case  indicated  that  the  effect 
of  the  loosening  of  the  straps  or  rods  boiling 
the  switch  rails  together,  and  of  the  other 
fastenings,  would  be  to  give  "play"  to  the 
rails,  and  allow  them  to  get  out  of  line;  and 
it  was  therefore  proper  to  show  that  they 
were  out  of  line  at  the  time  In  question,  for 
the  purpose,  if  for  no  other,  of  showing  that 
they  were  not  properly  confined,  and  of  thus 
establishing  the  fact  charged  in  the  petition. 
The  other  assignments  of  error  were  properly- 
disposed  of  by  the  court  of  civil  appeals. 


DAVIS  et  al.  T.  SAN  ANTONIO  ft  G.  S. 
BY.  CO. 

(Supreme  Court  of  Texas.   May  29,  1899.) 

RAILROADS— RIGHTS  OF  STOCKHOLDERS — RE- 
CEIVERS' SALES — RAILROAD  COMMISSION — 
COLLATERAL  ATTACK. 

1.  Rev.  St.  art.  4584d,  provides  that  when  the 
sale  of  a  railroad  discharges  the  property  from 
liability  in  the  hands  of  the  purchaser  for  junior 
mortgages,  unsecured  debts,  etc.,  it  shall  can- 
cel the  claim  of  every  stockholder  to  any  share 
of  stock.  'Held,  that  a  receiver's  sale  of  a  rail- 
road on  condition  that  the  court  would  re- 
sume possession  and  control  of  the  property  if 
the  purchaser  should  fail  to  pay  the  price  did 
not  cancel  the  rights  of  defendant  holders  of  a 
certain  issue  of  stock,  so  as  to  disentitle  them 
to  a  review  of  a  judgment  subsequently  ren- 
dered enjoining  them  from  voting  the  stock  on 
the  ground  that  it  was  illegal. 

2.  Rev.  St.  art  4584g,  in  relation  to  the  issu- 
ance of  stock  by  railroad  companies,  provides 
that  the  directors  shall  make  a  list  of  subscrib- 
ers, showing  the  number  of  shares  subscribed 
by  each,  the  amount  of  stock  represented  by 
each  share,  and  the  amount  paid  on  each  sub- 
scription; that  the  president  of  the  board  or 
presiding  officer  of  the  meeting  at  which  the  is- 
suance of  stock  is  authorized  shall  certify  that 
such  statement  is  correct;  that  it  shall  there- 
upon be  entered  on  the  minutes,  and,  after 
having  the  corporate  seal  attached,  shall  be  at- 
tested by  the  secretary  of  the  company,  "and 
deposited  with  the  railroad  commission  and  by 
it  filed  and  preserved";  that  "the  secretary  of 
the  company  shall  then  be  authorized  to  make 
out  and  deliver  to  each  stockholder  in  said  list 
a  certificate  corresponding  with  the  said  state- 
ment in  number,  name,"  etc.,  "which  certificate 
shall  be  signed  by  the  president  of  the  said 
railroad  company,  attested  by  the  secretary, 
with  the  seal  of  the  said  company  affixed";  that 
the  stock  shall  not  exceed  the  value  of  the  rail- 
road property;  and  that  "the  correct  aggregate 
amount  of  stock  so  issued  by  each  railway  com- 
pany shall  be  certified  to  and  registered  in  the 
office  of  the  secretary  of  state  by  or  at  the  in- 
stance of  the  railroad  commission."  'Held,  that 
the  commission  cannot  authorize  or  prohibit  the 
issuance  of  stock  certificates,  nor  annul  shares 
once  issued  and  delivered. 

3.  An  attempted  exercise  of  such  power  by 
the  commission  is  subject  to  collateral  attack. 

Error  to  court  of  civil  appeals  of  Fourth  su- 
preme Judicial  district 

Petition  by  the  San  Antonio  ft  Gulf  Shore 
Railway  Company  against  William  Davis  and 
others.  A  Judgment  for  plaintiff  was  affirmed 
by  the  court  of  civil  appeals  (44  S.  W.  1012). 
and  defendants  bring  error.  Reversed. 
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Clark,  Ball  &  Gutnn,  Peter  Shields,  H.  L. 
Dlgnowlty,  and  John  W.  Parker,  for  plaintiffs 
in  error.  Upson,  Bergs trom  &  Newton,  Frank- 
lin &  Cobbs,  John  R.  Shook,  and  W.  W.  King, 
for  defendant  In  error. 

BROWN,  J.  On  the  10th  day  of  January, 
1805.  the  railway  company  filed  In  the  district 
court  of  the  Forty-Fifth  judicial  district,  Bex- 
ar county,  its  petition  against  William  Davis, 
J.  C.  Davis,  M.  T.  Davis,  M.  Davis,  J.  G. 
Fry,  J.  S.  Fry,  J.  R.  Tendick,  James  R.  Davis, 
John  Harrington,  William  Fry,  A.  J.  Fry, 
(leorge  Dally,  S.  Massey,  and  William  A. 
Harrington.  The  petition  alleged,  In  sub- 
stance, that  the  defendants  were  In  the  pos- 
session of  certain  properties  of  the  corpora- 
tion. Including  Its  stock  subscription  and  $360,- 
000  of  its  first  mortgage  bonds,  and  prayed 
for  a  writ  of  injunction  against  the  defend- 
ants to  prevent  interference  with  the  plain- 
tiff's possession  of  the  said  property,  and  also 
to  prohibit  the  defendants,  their  servants, 
agents,  and  employes,  to  dispose  of,  damage, 
injure,  or  incumber  the  said  bonds,  stock  cer- 
tificates, or  other  property,  etc.;  also,  for  a 
writ  of  mandamus  requiring  the  defendants  to 
deliver  to  the  plaintiffs  the  bonds,  stock  cer- 
tificates, books,  papers,  accounts,  money,  and 
all  other  property  belonging  to  the  corpora- 
tion. The  petition  was  sworn  to,  and  on  the 
10th  day  of  January,  1885,  the  judge  directed 
the  clerk  to  Issue  the  writ  of  mandamus,  and 
a  notice  to  the  defendants  to  show  cause  why 
the  Injunction  should  not  be  granted.  On  the 
16th  day  of  January,  1806,  the  defendants 
filed  their  original  answer,  the  contents  of 
which  need  not  be  here  stated,  and  on  that 
day  the  district  judge  ordered  the  clerk  to  is- 
sue a  writ  of  injunction,  enjoining  the  defend- 
ants from  interfering  with  R.  E.  Sadler,  the 
secretary  of  the  plaintiff  corporation,  In  the 
possession  of  any  of  the  books  and  property 
named,  and  from  interfering  with  J.  Brown 
King,  the  treasurer  of  the  corporation,  in  the 
possession  and  control  of  any  money,  finan- 
cial account  books,  etc.  On  January  26,  1896, 
the  plaintiff  filed  an  amended  petition,  nam- 
ing the  same  defendants,  and  added  thereto 
as  defendants  John  Scott,  H.  O.  Engelke, 
George  Dnllnig,  and  J.  S.  McNeill.  In  addi- 
tion to  the  averments  of  the  original  petition, 
it  was  alleged  that  Clifford  was  the  president 
of  the  corporation,  Sadler  the  secretary,  and 
King  the  treasurer,  and,  as  such  officers,  they 
were  entitled  to  the  possession  of  the  proper- 
ty of  the  company;  that  the  defendants  were 
in  possession  of  the  property,  except  that 
which  bad  been  delivered  under  the  court's 
order,  without  authority  of  law,  and  without 
authority  from  the  company;  that  they  had 
$3W,000  In  mortgage  bonds  of  the  company  in 
their  possession;  that  the  board  of  directors 
bad  removed  William  Davis  from  the  presi- 
dency of  the  company  on  the  Oth  day  of  Jan- 
nary.  1885,  for  misconduct,  and  had  appointed 
Clifford  general  manager  of  the  road,— and 
prayed  for  a  mandatory  writ  of  injunction,  en- 


joining defendants  from  disposing  of  or  In- 
cumbering the  bonds,  etc.  Upon  this  petition, 
the  court  ordered  the  writ  to  be  issued,  with 
certain  limitations  embraced  in  the  order  of 
January  24,  1895.  The  plaintiff  filed  its  sec- 
ond amended  original  petition  on  February  20, 
1S95,  reiterating  the  allegations  of  the  orig- 
inal and  amended  petitions.  In  addition,  it 
charged  that  the  defendants  William  Davis, 
J.  G.  Fry,  J.  S.  Fry,  James  R.  Davis,  Wil- 
liam D.  Davis,  J.  E.  Davis,  Henry  Brashear, 
James  M.  Dolan,  and  M.  T.  Davis  are  In  pos- 
session of  certain  shares,  purporting  to  be  the 
capital  stock  of  the  plaintiff  corporation,  In 
amounts  stated  in  the  petition,  and  represent- 
ed that  the  shares  were  Illegal,  fraudulent, 
and  void,  issued  in  violation  of  law,  without 
the  corporation  having  received  value  therefor 
In  cash  or  services,  and  that  the  said  shares 
were  Issued  without  the  authority  or  consent 
of  the  board  of  directors,  but  that  the  said 
board  of  directors  had  ordered  the  same  to 
be  canceled.  It  was  alleged  that  the  shares 
of  stock  claimed  by  the  defendants  had  never 
been  authorized  by  the  railroad  commission  of 
Texas  or  the  secretary  of  state  of  Texas,  and 
that  the  issue  of  stock  greatly  exceeds  the 
value  of  the  property  of  said  company.  It 
was  alleged  that  the  Illegal  stockholders  had 
called  a  meeting  for  the  purpose  of  voting 
said  illegal  stock,  and  thereby  to  elect  them- 
selves directors,  and  get  control  of  the  busi- 
ness of  the  company.  A  mandatory  Injunction 
was  prayed  for  to  protect  the  plaintiff  in  the 
possession  of  the  property,  and  for  an  an- 
cillary writ  of  Injunction,  enjoining  the  de- 
fendants (naming  them  and  their  assigns) 
from  voting  said  stock  at  said  special  meeting, 
and  from  calling  or  holding  any  meeting  of 
stockholders  of  the  said  company  under  and 
by  virtue  of  the  said  stock.  The  judge  or- 
dered the  writ  of  injunction  to  Issue  as  prayed 
for.  The  defendants  In  this  suit  (the  plain- 
tiffs in  error  here)  applied  to  the  district  court 
for  the  Thirty-Seventh  judicial  district  of  the 
state  of  Texas  to  appoint  a  receiver  for  the 
said  railroad  company,  which  was  done,  and 
the  property  of  the  said  company  was  placed 
<n  the  possession  of  the  receiver.  On  April  8, 
1897,  more  than  two  years  after  the  last  or- 
der bad  been  entered  In  the  case,  the  defend- 
ants moved  to  dissolve  the  injunction  grant- 
ed on  the  22d  day  of  February,  1895.  In  the 
motion  to  dissolve  the  Injunction  the  appoint- 
ment of  the  receiver  and  sale  of  the  property 
are  alleged,  and  it  Is  averred  that  the  Injunc- 
tions are  thereby  rendered  unnecessary.  Aft- 
er this  motion  was  filed  the  district  court  for 
the  Forty-Fifth  district  made  an  order  trans- 
ferring the  case  to  the  district  court  of  the 
Thirty-Seventh  judicial  district,  In  which  the 
receivership  was  pending.  On  the  Oth  day  of 
Jane,  1897,  the  plaintiffs  in  error  filed  in  the 
district  court  of  the  Thirty-Seventh  judicial 
district  an  original  amended  answer,  contain-  . 
ing  substantially  the  allegations  embraced  in 
the  original  answer,  with  averments  to  meet 
the  additional  charges  made  In  the  plalnthT- 
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amended  petition.  The  amended  answer  de- 
nied that  William  Davis  had  ever  been  legally 
removed  from  the  office  of  president  of  the 
plaintiff  corporation,  and  denied  that  Clifford 
had  ever  been  legally  elected  president  of  the 
corporation,  charging  that  he  had  no  right  to 
the  possession  of  the  property.  They  denied 
that  they  had  possession  of  the  $360,000  In 
bonds  of  the  corporation,  as  charged  In  plain- 
tiff's petition,  but  admitted  that  they  had 
turned  over  to  the  contractors  who  construct- 
ed the  railroad  $230,000  of  the  said  bonds  in 
payment  for  the  work  done.  The  answer  de- 
nied that  the  board  of  directors  of  the  corpo- 
ration had  been  lawfully  in  session  since  the 
8th  day  of  January,  1S05,  but  averred  that 
the  directors  had  met  as  conspirators  for  the 
purpose  of  getting  possession  and  control  or 
the  property  of  the  corporation.  The  answer 
admitted  that  William  Davis  and  others  had 
possession  of  the  shares  of  stock  charged  by 
the  plaintiff's  petition,  but  alleged  that  the 
certificates  of  stock  were  regularly  issued,  by 
order  of  the  board  of  directors  of  the  railroad 
company,  for  money  paid  and  services  ren- 
dered to  the  corporation,  as  required  by  the 
constitution  and  laws  of  the  state  of  Texas. 
The  answer  avers  that  after  the  corporation 
was  duly  organized  the  board  of  directors 
met  in  regular  meeting,  at  the  office  of  the 
company  In  Texas,  and,  by  a  lawful  proceed- 
ing authorised  certificates  of  stock  to  Issue 
to  the  different  persons  named  for  the 
amounts  specified,  and  that  the  said  board  of 
directors  authorized  and  empowered  the  presi- 
dent and  other  officers  of  the  company  to 
issue  and  deliver  the  shares  of  stock  which 
the  defendants  hold  and  claim,  and  that  the 
officers  of  the  railroad  company  made  up  a 
statement,  as  required  by  the  statute,  show- 
ing all  of  the  facts  with  reference  to  the  issu- 
ance of  the  said  stock,  and  deposited  the  same 
with  the  railroad  commission  of  Texas.  It  Is 
denied  that  the  railroad  commission  had  any 
authority  to  annul  the  said  stock,  and  it  Is 
Insisted  that  the  said  stock  had  never  been 
lawfully  canceled  or  in  any  wise  annulled. 
The  answer  alleges  that  the  railroad  property 
had  been  sold  under  order  of  the  district  court 
by  the  receiver,  and  delivered  to  the  purchas- 
er, upon  condition  that  the  court  would  re- 
sume possession  of  the  property  in  case  the 
purchaser  failed  to  pay  the  purchase  money  as 
prescribed  by  the  order  of  the  court.  It  was 
denied  that  the  sale  was  legal  and  binding 
upon  the  defendants,  but  no  facts  are  alleged 
showing  such  illegality.  On  the  5th  of  Au- 
gust, 1897,  the  plaintiff  filed  an  amended  orig- 
inal petition,  denying  the  allegations  of  the  de- 
fendants' answer,  and  averring  that  the  stock 
claimed  by  the  defendants  was  issued  in  vio- 
lation of  law,  and  was  void;  that  the  plaintiff 
was  never  paid  for  the  same  In  money  or 
services,  and  that  the  amount  of  the  stock 
was  in  excess  of  the  value  of  the  company's 
property  when  Issued,  and  was  not  author- 
ized by  the  railroad  commission;  that  the  au- 
thority to  Issue  the  stock  claimed  by  defend- 


ants was  revoked  by  the  railroad  commission 
January  29.  1895,  and  other  shares  of  stock 
authorized,  which  are  alleged  and  set  out  in 
detail  in  the  supplemental  petition;  that  the 
stock  authorized  by  the  railroad  commission 
had  been  regularly  Issued,  and  was  registered 
with  the  secretary  of  state.  The  supplemental 
petition  then  sets  up  the  facts  with  regard  to 
the  placing  of  the  property  in  the  hands  of  a 
receiver,  the  order  of  sale  by  the  receiver,  the 
purchase  of  the  property  by  Bergstrom,  trus- 
tee, and  the  confirmation  of  the  sale  by  the 
court.  It  Is  alleged  that  a  deed  to  the  prop- 
erty was  ordered  by  the  court  to  be  made  to 
Oscar  Bergstrom,  trustee,  and  possession  of 
the  property  delivered  to  bim,  with  a  right  in 
the  court  to  retake  possession,  should  the  trus- 
tee fall  to  pay  the  balance  of  the  purchase- 
money  when  due.  The  supplemental  petition 
contained,  In  proper  order,  the  following  ex- 
ceptions to  defendants'  answer:  (1)  Said  an- 
swer nowhere  states  that  defendants'  alleged 
shares  of  stock  were  authorized  by  the  rail- 
road commission  of  Texas,  and  registered  by 
the  secretary  of  state;  (2)  said  answer  seeks 
to  attack  collaterally  the  orders  of  the  railroad 
commission.  On  the  4th  day  of  October,  1897. 
the  defendants  presented  to  the  district  court 
for  the  Thirty-Seventh  judicial  district  a  mo- 
tion to  dissolve  the  Injunctions  theretofore  is- 
sued, whereupon  the  plaintiff  Insisted  upon 
being  permitted  first  to  present  the  exceptions 
above  quoted;  and,  over  objections  of  defend- 
ants, the  court  took  up  the  exceptions  to  the 
defendants'  answer,  and  sustained  a  general 
demurrer  and  the  two  exceptions  to  the  de- 
fendants' answer.  The  defendants  declined 
to  amend  their  answer,  whereupon  the  court 
entered  its  judgment,  holding  "that  the  de- 
fendants are  not  entitled  to  have  a  hearing 
upon  the  merits  of  the  case  on  their  motion  or 
answer,  for  the  reasons  expressed  In  said  ex- 
ceptions, without  amending  in  the  particular 
mentioned  in  said  first  and  third  exceptions." 
The  court  then  proceeded  to  enter  judgment 
perpetuating  the  injunctions  theretofore  grant- 
ed in  the  cause,  whereby  the  defendants  were 
enjoined  perpetually  from  voting  any  of  the 
shares  of  stock  set  out  in  the  said  writ  of  In- 
junction, which  are  the  shares  in  controversy 
in  this  suit  The  court  of  civil  appeals  af- 
firmed that  judgment  44  S.  W.  1012. 
{  It  is  claimed  that  all  the  property  belonging 
I  to  the  corporation  has  been  sold  and  delivered 
to  the  purchaser,  that  the  corporation  is  In- 
solvent, and  that  the  stock  of  the  defendants 
was  canceled  by  the  sale,  whereby  the  sub- 
ject-matter of  litigation  has  ceased  to  exist, 
wherefore  this  court  should  not  entertain  ju- 
risdiction for  the  purpose  of  determining  an 
abstract  question  of  law.  or  adjusting  the 
costs  of  litigation  between  the  parties.  La- 
coste  v.  Duffy,  49  Tex.  767;  Gordon  v.  State. 
47  Tex.  208;  Robinson  v.  State,  87  Tex.  562, 
29  S.  W.  649. 

Article  4584d,  Rev..  St,  reads  as  follows: 
"Every  judicial  or  other  sale  of  any  railroad 
In  this  state  hereafter  made,  which  shall  have 
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the  effect  to  discharge  the  property  to  sold 
from  liability  In  the  hands  of  purchasers  for 
claims  for  damages,  unsecured  debts,  or  jun- 
ior mortgages  against  such  railroad  company 
so  sold  out,  shall  hare  the  effect  to  annul  and 
cancel  all  claims  of  every  stockholder  there- 
in to  any  share  in  the  stock  of  such  railroad." 
The  question  arises,  did  the  sale  of  the  prop- 
erty of  the  corporation  terminate  the  rights 
of  the  defendants  in  the  shares  of  stock  claim- 
ed by  them,  so  that  there  no  longer  exists  a 
subject-matter  of  litigation  between  the  par- 
ries in  this  case?  If  the  sale  were  absolute 
and  completed,  the  effect  of  the  statute  above 
quoted  would  be  to  annul  the  stock  claimed 
by  the  defendants,  as  well  as  all  stock  in  the 
corporation,  and  there  would  be  no  subject 
for  judicial  determination;  but,  from  the  al- 
legations of  both  the  plaintiff  and  the  defend- 
ants,' it  appears  that  the  confirmation  of  the 
sale  was  upon  the  expressed  condition  that 
the  court  would  resume  possession  and  con- 
trol of  the  property  In  case  the  purchaser 
failed  or  refused  to  pay  the  purchase  money. 
It  Is  not  alleged  that  the  purchase  money  has 
been  paid,  or  that  the  sale  has  been  com- 
pleted, or  that  the  court  has  relinquished  its 
right  to  resume  control  of  the  property.  Un- 
der these  conditions,  it  might  become  impor- 
tant to  the  corporation,  and  therefore  to  all 
the  lawful  stockholders  In  It,  that  the  court 
should  assert  the  right  to  resume  and  exercise 
control  over  the  property,  in  which  event,  If 
the  defendants'  stock  be  lawful,  they  would 
be  entitled  to  participate  equally  with  other 
stockholders  In  determining  the  action  to  be 
taken  by  the  corporation.  If  the  stock  claim- 
ed by  the  defendants  was  canceled  by  the 
sale  of  the  property,  then  all  of  the  stock  of 
the  corporation  shared  the  same  fate.  In 
that  state  of  case,  the  corporation  was  left 
without  any  interest  to  be  protected,— the  sub- 
ject of  litigation  no  longer  existed;  and  the 
court  could  not  have  entered  judgment  for 
plaintiff,  but  should  have  dismissed  the  case. 
Likewise,  If  the  conditions  were  such  that  a 
contingency  might  arise  in  which  it  should 
be  important  to  the  corporation  that  illegal 
stock  should  not  be  used  to  its  disadvantage, 
then  It  would  be  equally  true  that  under  such 
conditions  it  would  be  Important  to  the  de- 
fendants, If  their  stock  be  lawful,  that  they 
should  be  permitted  to  rote  It  If  plaintiff 
was  entitled  to  be  protected  against  the  stock 
If  illegal,  the  shareholders  were  equally  enti- 
tled to  vote  It  If  valid.  The  plaintiff  Insisted 
upon  a  perpetuation  of  the  injunction  in  or- 
der to  protect  Its  rights,  thereby  asserting 
that  a  state  of  facts  might  arise  in  which  the 
stockholders  would  have  Interests  to  be  pro- 
tected. The  court  which  had  jurisdiction 
over  the  receivership,  with  the  power  to  re- 
sume control  of  the  property,  determined  that 
It  was  necessary  for  the  protection  of  the 
plaintiff  that  the  injunction  should  be  per- 
petuated. These  are  significant  facts,  for  we 
will  not  presume  that  the  court  entered  a  use- 
less judgment,  or  undertook  to  adjudicate 


dead  Issues.  The  zeal  with  which  the  plain- 
tiff pressed  the  suit,  and  the  vigor  with 
which  the  court  applied  the  remedy  of  injunc- 
tion, Indicate  that  at  the  trial  the  shares  of 
defendants  were  regarded  as  dangerous  to 
plaintiff;  and,  If  so,  the  subject  of  litigation 
had  not  expired.  If  it  clearly  appeared  that 
the  stock  of  the  corporation  was  canceled, 
this  court  would  proceed  no  further,  but  It 
does  not  so  appear;  and  we  cannot  deny  to 
the  defendants  the  right  to  have  a  revision  of 
errors  committed  in  the  application  of  the 
extraordinary  remedy  of  a  perpetual  Injunc- 
tion, which  virtually  annulled  their  shares  of 
stock  without  the  semblance  of  a  trial. 

The  judgment  in  this  case  is  based  upon 
the  proposition  that  the  answer  of  defendants 
presented  no  defense  to  plaintiff's  action,  be- 
cause It  did  not  aver  that  the  snares  of  stock 
claimed  by  them  were  issued  by  authority  of, 
or  were  approved  by,  the  railroad  commission. 
Article  4684k  of  the  Revised  Statutes  is  in  the 
following  language:  "Every  certificate  of 
stock  In  any  railroad  company  and  every 
bond  and  other  evidence  of  debt  operating  as 
a  lien  upon  the  property  of  such  railroad  com- 
pany which  shall  be  made,  issued  or  sold 
without  a  compliance  with  this  chapter,  shall 
be  void."  Article  4584g,  prescribes  with 
great  particularity  what  the  board  of  direct- 
ors and  officers  of  a  railroad  corporation  must 
do,  to  authorise  its  secretary  to  issue  certifi- 
cates of  stock  to  the  subscribers.  The  board 
of  directors  must  meet  in  person,  in  the  state 
of  Texas,  at  the  principal  office  of  the  cor- 
poration, and  make  a  list  of  the  subscribers 
to  its  stock,  showing  the  number  of  shares 
subscribed  for  by  each,  the  amount  of  stock 
represented  by  each  share,  and  the  amount 
actually  paid,  labor  done,  or  property  received 
on  each  share  of  stock,  giving  to  each  name 
on  the  list  a  number;  and  "the  president  of 
the  board,  or  presiding  officer  of  the  meeting 
at  which  the  issuing  of  such  certificates  of 
stock  is  authorized,  shall  make  a  certificate  to 
Bald  statement  to  the  effect  that  the  same  is 
correct,  and  that  the  amount  of  money  paid, 
labor  done  and  property  received,  as  stated,  is 
correct,  and  shall  sign  the  same  in  person. 
Such  statement  shall  thereupon  be  entered  at 
large  upon  the  minutes,  and,  after  having  the 
seal  of  the  company  affixed  thereto,  shall  be 
attested  by  the  secretary  of  the  company  and 
deposited  with  the  railroad  commission,  and 
by  it  filed  and  preserved  In  the  office.  The 
secretary  of  the  company  shall  then  be  au- 
thorized to  make  out  and  deliver  to  each 
stockholder  In  said  list  a  certificate  corre- 
sponding with  the  said  statement  in  number, 
name,  number  of  shares,  amount  of  stock 
represented  by  each  share,  and  the  amount 
of  money  or  its  equivalent  paid  upon  each 
share,  which  certificate  shall  be  signed  by 
the  president  of  the  said  railroad  company, 
attested  by  the  secretary,  with  the  seal  of 
the  said  company  affixed.  •  •  *  In  no 
event  shall  the  stock  exceed  the  value  of  the 
railway  property,  and  the  correct  aggregate 
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amount  of  stock  so  Issued  by  each  railway 
company  shall  be  certified  to  and  registered 
In  the  office  of  the  secretary  of  state  by  or  at 
the  Instance  of  the  railroad  commission." 
The  answer  alleged  a  compliance  in  every  par- 
ticular with  the  requirements  of  this  article, 
and  denied  that  the  amount  of  stock  issued 
exceeded  the  value  of  the  property.  The  fore- 
going article  plainly  imposes  upon  the  rail- 
road commission  the  performance  of  two  min- 
isterial duties  with  reference  to  the  stock  of 
railroad  companies:  (1)  To  receive  and  pre- 
serve the  statement  of  the  stock  required  to 
be  made  out  by  the  directors,  certified  and 
presented  to  it  by  the  president  of  the  cor- 
poration; (2)  to  cause  the  aggregate  amount 
of  the  stock  issued  by  the  company  to  be  reg*- 
istered  in  the  office  of  the  secretary  of  state. 
The  performance  of  these  ministerial  duties 
does  not  Involve  the  exercise  of  the  power  to 
authorize  or  prohibit  the  issuing  of  the  cer- 
tificates of  stock,  nor  does  it  involve  the  au- 
thority to  annul  such  shares  when  once  issued 
and  delivered.  The  secretary  of  the  company 
does  not  derive  his  power  to  issue  and  deliv- 
er the  shares  of  stock  from  the  acceptance  by 
the  railroad  commission  of  the  statement  re- 
quired by  law,  but  the  authority  to  make  the 
issue  is  conferred,  upon  the  secretary  of  the 
corporation  by  the  law  upon  compliance  with 
its  terms.  No  possible  construction  of  the 
language  of  the  article  can  so  expand  it  as  to 
embrace  within  its  terms  authority  for  the 
railroad  commission  to  interfere  with  or  con- 
trol the  corporation  in  issuing  certificates  rep- 
resenting the  stock  subscribed  for.  If,  with- 
out the  consent  of  the  shareholders,  the  rail- 
road commission  undertook  to  authorize  or 
prohibit  the  Issuing  of  the  stock  in  this  com- 
pany, or  to  annul  such  shares  of  stock  when 
once  issued,  it  usurped  authority  not  con- 
ferred upon  it  by  the  laws  of  the  state;  and 
Its  acts  were  null  and  void,  and  may  be  at- 
tacked in  any  proceeding  wherein  their  va- 
lidity is  in  question. 

The  district  court  erred  in  sustaining  the 
demurrer  and  exceptions  to  the  defendants' 
answer,  and  In  entering  judgment  perpetuat- 
ing the  injunctions  without  trial  •  upon  the 
merits  of  the  case,  and  the  court  of  civil  ap- 
peals erred  in  affirming  that  Judgment.  It  is 
therefore  ordered  that  the  judgments  of  the 
district  court  and  of  the  court  of  civil  ap- 
peals be  reversed,  and  that  this  cause  be  re- 
manded to  the  district  court  of  the  Thirty- 
Seventh  judicial  district  for  further  trial,  and 
that  the  plaintiffs  in  error  recover  of  the  de- 
fendant in  error  all  costs  In  the  court  of  civil 
appeals  and  in  this  court. 


POLK  COUNTY  v.  PHILLIPS. 
(Supreme  Court  of  Texas.  May  18,  1899.) 

COUNTIES— AUTOPSY— EXPENSES. 
Under  Code  Cr.  Proc.  art.  1024a,  authoriz- 
ing a  justice  of  the  peace,  if  he  deem  it  neces- 
sary, when  impracticable  to  secure  county  phy- 


sician, to  call  in  regular  physician  to  make  au- 
topsy, at  expense  of  the  county,  and  consider 
whether  death  was  occasioned  by  violence,  and, 
if  so,  the  nature  and  character  of  the  violence 
uswl,  where  deceased  came  to  his  death  by  a 
gunshot  wound  it  was  proper  to  call  on  a  phy- 
sician to  determine  whether  deceased  was  lying 
down,  as  testified  to  by  his  companion,  or  was 
on  bis  feet,  resisting  arrest  with  a  deadly  weap- 
on, as  testified  to  by  other  witnesses. 

Certified  question  from  court  of  civil  ap- 
peals of  First  supreme  judicial  district. 

Action  by  A.  M.  Phillips  against  Polk  coun- 
ty. Judgment  for  plaintiff.  Defendant  appeals. 
Case  certified  from  court  of  civil  appeals. 

C.  L.  Carter  and  A.  C.  Bullitt,  for  appel- 
lant. F.  Campbell,  for  appellee. 

GAINES,  C.  J.  The  court  of  civil  appeals 
for  the  First  supreme  judicial  district  have 
certified  the  following  question  for  our  deci- 
sion, viz.:  "In  the  above  case  the  question 
stated  below  has  arisen,  and  is  deemed  ma- 
terial and  essential  to  a  proper  decision  of 
the  case,  and  It  is  therefore  certified  for  de- 
cision. On  the  16th  of  February,  1897,  an 
Inquest  was  held  .In  Polk  county,  by  a  justice 
of  the  peace  of  said  county,  upon  the  body 
of  one  W.  W.  Gatling,  who  was  killed  in  said 
county  by  a  constable  and  his  posse;  and  at 
said  inquest  the  appellee,  in  obedience  to  an 
order  of  said  justice,  attended  said  inquest, 
and  made  an  autopsy  of  the  deceased,  and  he 
presented  a  bill  of  $25  for  such  services  to  the 
county  commissioners'  court,  and  said  bill  was 
rejected  In  toto  by  said  court,  whereupon  he 
instituted  suit  In  the  justice's  court,  and  re- 
covered judgment  against  the  county  for  ten 
($10)  dollars,  and  upon  appeal  to  the  district 
court,  the  county  court  of  that  county  not 
having  jurisdiction  of  such  suits,  the  Judg* 
ment  was  affirmed,  and  from  the  judg- 
ment of  the  district  court  the  county  of  Polk 
appealed  to  this  court  There  was  no  ques- 
tion at  the  time  of  the  Inquest  that  the  de- 
ceased came  to  his  death  at  the  hands  of  the 
constable  and  bis  posse  from  gunshot  wound, 
and  that  the  constable  at  the  time  of  the  homi- 
cide held  a  warrant  of  arrest  for  the  deceased, 
and  that  it  was  known  to  both  the  justice  of 
the  peace  and  to  the  appellee,  before  the 
autopsy  was  made,  that  the  deceased  came  to 
his  death  from  violence  Inflicted  as  above 
stated;  and  the  justice  caused  the  autopsy  to 
be  made  for  the'  purpose  of  determining  wheth- 
er the  deceased  was,  at  the  time  of  the  as- 
sault upon  him,  lying  down,  as  testified  to  by 
his  companion,  or  whether  he.  was  on  his  feet, 
resisting  his  arrest  with  deadly  weapons,  as 
testified  to  by  other  witnesses.  The  appellee 
Is  a  regular  practicing  physician,  and  made 
the  autopsy  after  he  had  been  duly  summon- 
ed for  the  purpose  by  the  justice  of  the  peace, 
and  testified  as  an  expert  that  the  deceased, 
at  the  time  he  was  shot,  was  on  his  feet,  with 
his  arms  raised.  There  was  at  the  time  a 
county  physician  for  Polk  county,  but,  It  be- 
ing impracticable  to  secure  his  services,  the 
appellee  was  engaged  by  the  Justice  of  the 
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peace  holding  the  Inquest.  Upon  the  forego- 
ing statement  we  respectfully  submit  the  fol- 
lowing question:  Was  the  county  liable  to 
the  appellee  for  the  services  rendered  in  mak- 
ing the  autopsy  under  the  law  authorizing 
the  employment  of  a  regular  practicing  physi- 
cian for  certain  purposes  by  a  Justice  of  the 
peace  when  holding  an  inquest?" 

Article  1024a  of  the  Code  of  Criminal  Pro- 
cedure provides  that:  "Whenever  an  inquest 
is  held  to  ascertain  the  cause  of  a  death,  the 
justice  of  the  peace  is  hereby  authorized,  if  be 
deems  It  necessary,  to  call  in  the  county  phy- 
sician, or  if  there  be  no  county  physician,  or  if 
It  be  impracticable  to  secure  his  services,  then, 
some  regular  practicing  physician,  to  make  an 
autopsy  in  order  to  determine  whether  the 
death  was  occasioned  by  violence;  and  If  so, 
the  nature  and  character  of  the  violence  used; 
and  the  county  in  which  such  Inquest  and 
autopsy  Is  held  shall  pay  to  the  physician 
making  such  autopsy  a  fee  of  not  less  than 
ten  nor  more  than  fifty  dollars,  the  excess 
over  ten  dollars  to  be  determined  by  the  coun- 
ty commissioners'  court  after  ascertaining  the 
amount  and  nature  of  the  work  performed  in 
making  such  autopsy."  The  question  may  be 
solved  by  determining  the  meaning  which  is 
to  be  given  to  the  words,  'the  nature  and 
character  of  the  violence  used";  that  Is  to 
say,  by  determining  whether  they  are  to  be 
restricted  to  the  ascertainment  of  the  physical 
nature  of  the  violence,  or  whether  the  mean- 
ing Is  to  be  so  extended  as  to  Include  other 
circumstances  attending  the  act,  which  may 
disclose  its  moral  quality.  The  object  of  the 
statute  which  provides  for  an  inquest  upon  a 
dead  body  is  to  aid  the  enforcement  of  the 
law  by  the  detection  of  crime,  In  case  an  of- 
fense has  been  committed.  This  Is  its  sole 
purpose.  It  might  be  to  the  Interest  of  sci- 
ence in  most  cases  to  ascertain  whether  a 
death  had  resulted  from  poison  or  from  nat- 
ural causes,  or  whether  it  was  produced  by  a 
gunshot  wound  or  other  physical  Injuries. 
But  in  many  cases,  the  inquiry,  if  stopped  at 
that  point,  would  fall  far  short  of  acomplish- 
Ing  the  purpose  of  the  law.  The  fact  that 
death  had  resulted  from  violence,  and  the  fur- 
ther fact,  for  example,  that  the  violence  con- 
sisted of  a  blow  upon  the  bead,  are  but  steps 
in  ascertaining  whether  or  not  a  crime  has 
been  committed.  The  blow  may  have  charac- 
teristics other  than  those  of  a  physical  nature. 
It  may  have  been  accidental  or  it  may  have 
been  Intentional.  It  may  have  been  willful, 
and  without  justification,  or  It  may  have  been 
justifiable.  In  accomplishing  the  purpose  of 
tbe  Inquest,  It  is  as  Important  to  determine 
these  latter  characteristics  of  an  act  of  vio- 
lence which  has  led  to  a  death  as  It  Is  to  de- 
termine the  fact  that  there  was  violence,  and 
that  death  was  its  result.  We  think  the  pur- 
pose for  which  the  physician  was  brought  In 
to  make  the  examination  of  the  dead  body 
was  a  purpose  contemplated  by  the  statute 
under  consideration,  and  we  therefore  answer 
the  question  certified  In  the  affirmative. 


GALVESTON,  H.  &  S.  A  BY.  CO.  v.  CODY 
et  al. 

(Supreme  Court  of  Texas.   May  18,  1889.) 

APPEAL — RECORD — REVIEW — TRIAL  —  SPECIAL 

ISSUES. 

1.  The  refusal  to  submit  a  jury  case  on  spe- 
cial issues  cannot  be  reviewed,  in  the  absence 
of  a  bill  of  exceptions. 

2.  A  request  that  a  jury  case  be  submitted  on 
special  issues  conies  too  late  after  the  main 
charge  has  been  given. 

Application  for  writ  of  error  to  court  of 
civil  appeals  of  Fourth  supreme  Judicial  dis- 
trict. 

Suit  by  Clara  M.  Cody  and  others  against 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company.  A  judgment  for  plaintiff 
was  affirmed  by  the  court  of  civil  appeals  (50 
S.  W.  135),  and  defendant  applied  for  a  writ 
of  error.  The  application  was  denied  with- 
out opinion,  but  the  present  rehearing  was 
granted.  Application  denied. 

Upson,  Bergstrom  &  Newton,  for  applicant. 


GAINES,  C  J.  Having  held  in  the  case  of 
Railway  Co.  v.  Jackson  (recently  decided)  50 
S.  W.  1012,  that  under  our  present  law  the 
trial  judge,  In  a  case  tried  with  a  Jury,  is 
bound  to  submit  It  upon  special  issues,  when 
requested  to  do  so  by  a  party  to  the  suit,  we 
granted  a  motion  for  a  rehearing  of  the  ap- 
plication in  the  present  case  upon  the  ground 
that  in  the  trial  of  the  cause  the  court  had 
refused,  upon  request  of  the  defendant,  so  to 
submit  the  issues.  The  transcript  having 
been  returned  to  us,  we  find,  upon  Inspection, 
that  there  appears  therein  a  written  request 
by  counsel  for  defendant  to  submit  the  case 
upon  special  Issues,  accompanied  with  a  spe- 
cial request  to  submit  certain  issues.  These 
are  marked  "Refused"  by  the  judge.  That  Is 
all  that  the  record  shows  with  reference  to 
the  matter.  We  are  of  opinion  that  a  party 
who  desires  to  review  the  action  of  the  court 
in  refusing  a  submission  upon  special  Issues 
should  except  to  the  ruling  of  the  court,  and 
take  a  bill  of  exceptions  thereto.  Such  a  re- 
quest is  neither  a  charge  given  nor  a  request- 
ed charge  refused,  and  It  stands  upon  a  very 
different  footing.  The  propriety  of  a  bill  of 
exceptions  in  such  a  case  Is  shown  by  the 
very  record  before  us.  We  are  clearly  of  the 
opinion  that  a  request  for  a  submission  upon 
special  Issues  should  be  made  before  the  main 
charge  is  given  to  the  jury.  If  the  proceed- 
ings are  inserted  In  the  transcript  In  the  order 
of  time,  then  the  request  In  this  case  was 
made  after  the  charge  was  given  to  the  jury. 
This  was  too  late.  A  proper  bill  of  exceptions 
would  have  shown  at  what  point  In  the  prog- 
ress of  the  trial  the  request  was  made.  Be- 
ing of  the  opinion  that  the  action  of  the  court 
in  the  particular  we  have  had  under  consid- 
eration cannot  be  reviewed  in  the  absence  of 
a  bill  of  exceptions,  the  application  is  again 
refused. 
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WAGGONER  T.  FLACK. 
(Supreme  Court  of  Texas.  May  22,  1899.) 

STATES  LANDS— SALE — FORFEITURE — DEFAULT 
IN  INTEREST. 

1.  Act  March  25,  1897,  authorizing  commis- 
sioner of  land  office  to  forfeit  land  sold  by  the 
state  for  failure  to  pay  interest  thereon,  author- 
izes the  commissioner  to  forfeit  for  a  failure  to 
pay  interest  which  had  accrued  before  the  pas- 
sage of  the  act,  as  well  as  for  that  which  might 
accrue  thereafter. 

2.  Act  March  25,  1897,  relating  to  forfeiture 
of  land  sold  by  the  state  for  nonpayment  of 
interest,  does  not  repeal  Laws  1895,  p.  67,  §  11, 
so  as  to  prevent  a  forfeiture  as  provided  in  that 
section  for  interest  remaining  unpaid  for  the 
years  1894,  1895,  and  1896. 

Certified  questions  from  court  of  civil  ap- 
peals of  Second  supreme  judicial  district 

Action  between  W.  T.  Waggoner  and  J.  M. 
Flack.  From  the  judgment,  Waggoner  ap- 
pealed to  the  court  of  appeals,  which  certifies 
certain  questions, 

F.  P.  McGhee,  A.  A.  Hughes,  and  W.  W. 
Flood,  for  appellant 

BROWN,  J.  The  court  of  civil  appeals  for 
the  Second  supreme  judicial  district  has  cer- 
tified to  this  court  the  following  statement 
and  questions: 

"The  section  of  school  land  in  controversy 
was  first  sold  in  November,  1885,  at  $2  per 
acre,  and  on  thirty  years'  time,  to  D.  B.  Phil- 
lips, who  transferred  his  right  to  appellant 
The  law  was  complied  with  In  this  purchase, 
and  all  interest  paid  to  January  1,  1893.  On 
August  20,  1897,  no  further  payments  having 
been  made,  the  commissioner  of  the  general 
land  office  entered  a  forfeiture  for  nonpay- 
ment of  interest  and,  after  reclassification 
and  appraisement  at  $1  per  acre,  in  Septem- 
ber, 1897,  again  put  the  land  upon  the  mar- 
ket. In  November  following,  appellee  made 
application  to  purchase  It  as  an  actual  settler 
upon  another  piece  of  school  land  within  the 
prescribed  radius,  complying  in  all  things 
with  the  law.  Consequently,  In  March,  1898, 
the  land  was  awarded  to  him.  In  the  judg- 
ment appealed  from,  the  action  of  the  com- 
missioner in  declaring  the  forfeiture  and  in 
awarding  the  land  to  appellee  was  approved, 
and  the  recovery  of  the  land  sought  by  ap- 
pellant was  denied. 

"We  therefore  deem  It  advisable  to  certify 
to  your  honors  for  decision  the  question 
whether  or  not,  under  any  law  in  force  on 
August  20, 1897,  the  commissioner  of  the  gen- 
eral land  office  at  any  time  before  November, 
1897,  was  authorized  to  declare  a  forfeiture 
for  the  nonpayment  of  interest  due  since  the 
year  1894.  That  Is  to  say,  whether  or  not 
the  forfeiture  act  of  1897  (Acts  1897,  p.  39), 
which  went  Into  effect  August  20,  1897,  au- 
thorized any  forfeitures  until  after  the  1st 
of  November  of  that  year;  and,  if  it  did  not 
then  whether  Its  enactment  had  the  effect  to 
repeal  section  11  of  the  law  of  1895,  so  as  to 
prevent  a  forfeiture  as  provided  In  that  sec- 
tion for  Interest  falling  due  and  remaining 


unpaid  during  the  years  1894,  1895.  or  1896." 

The  act  of  the  legislature  entitled  "An  act 
to  authorize  the  commissioner  of  the  general 
land  office  to  forfeit  all  lands  heretofore  sold 
by  the  state  under  any  of  the  various  acts  of 
the  legislature  for  failure  to  pay  any  por- 
tion of  the  Interest  thereon,"  approved  March 
25,  1897  (Gen.  Laws  1S97,  p.  39),  empowered 
the  commissioner  of  the  general  land  office  to 
declare  forfeiture  of  any  sales  of  the  public 
school  lands  made  before  the  passage  of  the 
act  if  any  portion  of  the  Interest  theretofore 
due  upon  the  1st  day  of  November  of  any  year 
remained  unpaid,  and  also  to  declare  such  for- 
feiture in  case  any  portion  of  the  Interest  on 
such  sales  which  might  become  due  on  the 
1st  day  of  any  succeeding  November  should 
remain  unpaid.  In  other  words,  this  law  ap- 
plies only  to  lands  sold  prior  to  its  enact- 
ment but  embraces  payments  of  interest  al- 
ready due,  as  well  as  those  to  become  due  on 
such  sales. 

It  is  declared  in  the  act  that  it  is  cumula- 
tive. Hence  it  does  not  conflict  with  any  oth- 
ef  law  upon  this  subject,  but  was  intended  to 
supply  an  authority,  claimed  not  to  exist  as 
to  some  of  the  sales,  by  covering  the  whole- 
field  from  the  beginning  of  such  sales  down 
to  the  date  of  the  law.  The  emergency  clause 
reads  as  follows:  "The  fact  that  the  author- 
ity of  the  land  commissioner  to  make  forfei- 
tures of  land  without  judicial  ascertainment 
has  been  questioned,  and  the  fact  that  there 
are  now  more  than  ten  thousand  purchases 
which  can  be  forfeited  under  the  law,  for  non- 
payment of  the  Interest  due  thereon,  and  the 
further  fact  that  it  is  almost  impossible  and 
certainly  impracticable  to  institute  so  many 
different  suits  against  so  many  different  pur- 
chasers, creates  an  Imperative  public  neces- 
sity requiring  the  suspension  of  the  rule  pro- 
viding that  bills  be  read  on  three  several  days, 
and  the  same  Is  hereby  suspended."  The  de- 
clared necessity  for  the  law  shows  that  its 
purpose  was  to  dispel  any  doubt  of  the  power 
of  the  commissioner  to  enforce  the  state's 
right  to  forfeit  all  sales  theretofore  made  and 
by  explicit  terms  to  authorize  the  commis- 
sioner to  enforce  the  existing  rights  of  forfei- 
ture for  a  failure  to  pay  interest  which  had 
accrued  anterior  to  the  passage  of  the  law,  as 
well  as  for  that  which  might  accrue  at  a  date 
subsequent  to  its  enactment.  This  law  does 
not  repeal  the  eleventh  section  of  the  gen- 
eral law  of  1895  upon  the  same  subject 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  JACK- 
SON. 

(Supreme  Court  of  Texas.   May  25,  1899.) 

APPEAL— JURISDICTION— CERTIFIED  QUES- 
TIONS—STATUTES— AMENDMENT. 

After  the  filing  of  an  opinion  in  answer  to 
a  certified  question  of  the  court  of  civil  appeals, 
determining  that  Rev.  St  art  1333.  requires  a 
trial  court  to  submit  special  issues  to  the  jury- 
when  requested  to  do  so.  the  article  was  amend- 
ed May  12,  1899,  so  as  to  make  such  a  sub- 
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mission  not  mandatory.  Held,  on  a  motion  for 
rehearing,  that  the  court  had  no  jurisdiction  to 
determine  whether  the  question  ought  to  be  de- 
cided according  to  the  amendment  rather  than 
the  law  existing  at  the  time  ot  the  trial,  there 
being  no  such  question  certified  by  the  court  of 
civil  appeals. 

On  motion  for  rehearing.  Overruled. 
For  prior  report,  see  60  S.  W.  1012. 

GAINES,  O.  J.  To  onr  minds,  the  argu- 
ment on  the  motion  for  a  rehearing  of  the 
question  certified  suggests  no  sufficient  reason 
why  we  should  change  the  opinion  heretofore 
filed.  50  S.  W.  1012.  But  it  is  urged  by  coun- 
sel in  support  of  the  motion  that,  because  the 
legislature  has  amended  the  article  construed 
by  us  so  as  no  longer  to  make  It  mandatory 
upon  the  trial  court  to  submit  a  case  upon 
special  issues,  when  requested  to  do  so  by  a 
party  to  the  suit  the  question  ought  to  be 
decided  by  the  law  now  existing,  and  not 
by  that  In  force  at  the  time  of  the  trial,  and 
at  the  time  of  the  appeal  That  presents  a 
novel  and  difficult  question;  but  it  Is  a  ques- 
tion not  certified  by  the  court  of  civil  appeals; 
and  is  one  which,  in  our  opinion,  we  have  no 
jurisdiction  to  determine  in  this  proceeding. 
The  amendment  referred  to  became  a  law 
May  12,  1890,  which  was  not  only  after  the 
question  was  certified  by  the  court  of  civil 
appeals,  but  was  after  our  opinion  in  answer 
thereto  was  filed.  The  motion  for  a  rehearing 
Is  overruled. 


CHICAGO,  R.  I.  &  T.  RT.  CO.  t. 

LANGSTON. 

(Supreme  Oourt  of  Texas.   May  26,  1809.) 

DAMAGES — PERSONAL  EXAMINATION. 

Where  plaintiff  in  an  action  tor  personal  in- 
juries has  exhibited  them  to  the  jury,  and  physi- 
cians have  testified  in  relation  to  them,  defendant 
is  entitled  to  have  an  examination  by  experts  of 
its  own  selection. 

On  motion  for  rehearing.  Sustained  in  part 
For  prior  report,  see  50  S.  W.  574. 

GAINES,  C.  J.  When  we  disposed  of  the 
questions  submitted  upon  certificate  of  dissent 
in  this  case,  we  were  of  opinion  that  the  ma- 
jority of  the  court  correctly  held  that  the  lan- 
guage of  counsel  of  the  appellee  upon  the  ar- 
gument before  the  Jury  was  a  ground  for  a  re- 
versal of  the  judgment,  and  we  are  still  of 
that  opinion.  We  thought,  however,  that  a 
ruling  upon  the  other  question  was  not  nec- 
essary to  a  decision  of  the  case,  and  therefore 
declined  to  answer  It.  Counsel  for  the  appel- 
lee In  their  motion  for  a  rehearing  urgently 
insist  upon  an  answer  to  the  other  question, 
and  we  have  reached  the  conclusion  that,  in 
view  of  another  trial,  the  question  ought  to  be 
determined.  When  we  answered  the  second 
question,  we  were  inclined  to  think  that  the 
majority  of  the  court  were  right  upon  both, 
and  we  are  now  of  that  opinion.  Our  conclu- 
sion Is  that  both  questions  should  be  answer- 
ed in  the  affirmative,  and  our  opinion  will  be 


so  certified.  Except  for  the  purpose  of  an- 
swering the  first  question  certified,  the  mo- 
tion for  a  rehearing  is  overruled. 


WISE  COUNTY  COAL  CO.  PHILLIPS 
et  al. 

(Court  of  Civil  Appeals  of  Texas.    April  1, 
1899.) 

Public  Lands — Patents — Abandoxicbnt. 

One  who,  after  the  required  settlement  of 
a  homestead  by  him  and  his  ancestor,  causes 
a  survey  to  be  made,  files  field  notes  in  the 
general  land  office,  and  applies  for  a  patent 
thereon,  which  is  refused  because  of  a  conflict- 
ing patent  as  to  part  of  the  land,  files  new  field 
notes  and  survey  excluding  the  disputed  tract 
and  including  a  tract  not  contained  In  the  orig- 
inal application  and  settlement  of  the  ancestor, 
and  obtains  a  patent  under  such  corrected  field 
notes  and  survey,  thereby  abandons  his  right 
to  the  disputed  tract 

Appeal  from  district  court  Wise  county;  3. 
W.  Patterson,  Judge. 

Action  by  Jay  Phillips  and  others,  heirs  of 
J.  L.  Phillips,  deceased,,  against  the  Wise 
County  Coal  Company,  to  recover  land.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

R.  E.  CarsweU,  for  appellant  J.  E.  Grigs- 
by,  for  appellees. 

CONNER,  C  J.  This  suit  was  Instituted  in 
the  district  court  of  Wise  county  by  the  ap- 
pellees, as  the  only  heirs  of  J.  L.  Phillips, 
deceased,  to  recover  a  tract  of  about  18  acres 
of  land  claimed  by  appellant  as  the  vendee 
of  one  W.  T.  Simmons.  Briefly  stated,  the 
facts  are  that  on  the  4th  day  of  December, 
1893,  J.  Jj.  Phillips,  through  whom  appellees 
claim,  was  an  actual  settler  upon  unappro- 
priated public  domain,  and  applied  to  the  sur- 
veyor of  Wise  county  for  a  survey,  not  to  ex- 
ceed 1(>0  acres,  as  a  homestead  donation. 
By  virtue  of  this  application  said  surveyor  on 
December  20,  1893,  made  a  survey.  Both  the 
application  and  survey  evidence  an  Intention 
to  Include  the  18  acres  of  land  In  controversy, 
and  it  Is  so  found  as  a  fact  by  the  court  be- 
low. This  application  and  survey  were  duly 
filed  in  the  general  land  office  in  June,  1804. 
The  survey,  however,  evidences  some  uncer- 
tainty in  its  calls.  The  survey,  as  apparently 
applied  for  and  made,  was  of  a  strip  of  land 
In  the  shape  of  an  L,  of  which  the  base  ex- 
tended east  and  west  about  1,194  varas,  and 
was  108  varas  wide,  and  the  upright  extend- 
ed north  and  south  about  3,400  varas,  being 
about  85  varas  wide,  said  strip  of  land  being 
surrounded  on  all  sides  by  older  surveys. 
The  uncertainty  in  survey,  if  any,  related  to 
the  upper  or  most  northerly  part  of  the  sur- 
vey, upon  which  are  located  the  18  acres  in 
controversy  in  this  suit  At  the  time  of  his 
application  and  survey,  J.  L  Phillips  was  an 
actual  settler  upon  the  base  or  most  southerly 
portion  of  the  survey.  A  few  days  after  said 
3.  L  Phillips'  application  and  survey,— about 
December  10,  1894,— W.  T.  Simmons  applied 
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to  purchase,  and  caused  to  be  surveyed,  to- 
gether with  other  lands,  the  18  acres  In  con- 
troversy, which  afterwards,  to  wit,  on  Decem- 
ber 22, 1804,  was  patented  to  him  by  the  com- 
missioner of  the  general  land  office.  J.  L. 
Phillips  continued  to  occupy  and  live  upon  the 
land  applied  for  and  surveyed  by  him  until 
his  death  in  June,  1890,  during  his  lifetime 
having  built  some  houses  upon  the  18  acres  In 
controversy,  and  leased  them  to  tenants,  and 
made  contracts  of  sale  to  some,  agreeing  to 
convey  when  patent  was  procured.  After 
the  death  of  J.  L.  Phillips,  appellees  O.  W. 
Bullock  and  wife,  EUen  Bullock,  who  was  a 
daughter  of  J.  L.  Phillips,  and  Jay  Phillips, 
continued  to  live  on  the  land.  In  September, 
1896,  appellees  caused  a  resurvey  of  the  land 
originally  applied  for  and  corrected  field  notes 
thereof  to  be  made,  which  corrected  field 
notes  included  the  land  in  controversy.  This 
corrected  survey  also  Included  a  strip  of  land 
2G0  varas  wide  and  1,072  varas  long,  project- 
ing west  from  the  18  acres  of  land  in  contro- 
versy, containing  about  49  acres.  The  south 
boundary  line  of  this  projected  strip  is  an 
extension  of  the  south  boundary  line  of  the 
\V.  T.  Simmons  survey;,  so  that  if  the  18 
acres  in  controversy,  patented  to  Simmons, 
be  excluded  therefrom,  the  survey  would  be 
somewhat  In  the  form  of  a  Z,  thus: 


i  a 

eg 

Jh  

i* 

18 
acres. 


49  acres. 


The  fleid  notes,  as  so  corrected,  were  for- 
warded to  and  filed  in  the  general  land  office 
on  October  1, 1896.  The  commissioner  of  the 
general  land  office  refused  to  patent  the  land 
in  accordance  with  such  corrected  survey,  be- 
cause of  the  conflict  with  the  W.  T.  Simmons 
survey.  Appellees  thereupon  again  corrected 
the  field  notes  of  their  survey  so  as  to  exclude 
the  conflict  with  the  Simmons,  to  wit,  the 
land  in  controversy,  but  again  Included  the 
49-acre  strip  above  referred  to.  As  so  again 
corrected,  the  field  notes  were  filed  in  the  gen- 


eral land  office  on  November  16,  1896,  and 
appellees  secured  patent  thereon,  and  there- 
after instituted  this  suit  to  recover  said  IS 
acres  of  land.  The  court  below  concluded  as 
a  matter  of  fact  and  as  matter  of  law  that 
appellees  did  not  waive  their  right  to  the  18 
acres  of  land  in  controversy  by  the  resurvey 
in  1896  omitting  the  land  in  controversy,  and 
by  procuring  patent  on  such  reconnected  sur- 
vey. In  the  second  and  third  assignments  of 
error  it  is  insisted  that  the  court  erred  in  so 
holding,  and  we  think  these  assignments  are 
well  taken.  Section  6,  art.  14,  of  the  constitu- 
tion of  1876,  provides  that:  "To  every  head  of 
a  family  without  a  homestead  there  shall  be 
donated  160  acres  of  public  lands,  upon  condi- 
tion that  he  will  select  and  locate  said  land 
and  occupy  the  same  three  years,  and  pay  the 
office  fees  due  thereon."  It  will  be  noted 
that,  to  avail  himself  of  the  benefit  of  this 
clause  of  the  constitution,  among  other  things. 
It  is  necessary  that  the  homesteader  shall  not 
only  select  the  land  desired  by  him,  but  that 
he  shall  live  thereon  for  the  full  period  of 
three  years.  It  has  been  held  that  by  selec- 
tion and  settlement  he  acquires  a  right  that 
may  be  assigned.  Johnson  v.  Townsend,  77 
Tex.  640,  14  S.  W.  233;  Palmer  v.  Bennett,  81 
Tex.  451,  19  S.  W.  304.  Article  3944,  Sayles' 
Civ.  St.  1888,  in  effect  provided  that,  in  case 
a  transfer  had  been  made  before  he  had  com- 
pleted his  three  years'  residence,  bis  assignee 
would  have  the  right  to  complete  the  period 
of  residence,  and  acquire  patent  therefor. 
There,  however,  appears  to  be  no  correspond- 
ing right  conferred  by  statute  upon  the  heirs 
in  the  event  the  original  occupant  should  die 
before  the  term  of  his  residence  is  completed. 
Article  3946  provides  that  when  the  original 
occupant  or  his  assignee  is  dead  the  patent 
shall  issue  to  his  heirs  on  application  of  the 
surviving  widow,  one  of  the  heirs,  or  his  legal 
representatives;  and  it  may  be  that,  the  stat- 
ute having  conferred  the  right  to  procure  pat- 
ent, the  right  to  do  all  things  necessary  under 
the  law  In  order  to  perfect  title  to  the  land 
would  be  Implied,  or  that  the  term  "assignee," 
as  used  in  the  statute,  is  sufficiently  compre- 
hensive to  include  the  widow  and  heirs  of  a 
deceased  homesteader.  Under  our  law  of  de- 
scent and  distribution,  and  the  history  of  the 
settlement  of  this  state,  we  incline  to  this 
view  of  it.  However,  we  do  not  find  it  neces- 
sary to  decide  the  question,  and  we  do  not 
decide  it  At  most,  however,  after  the  de- 
cease of  J.  L.  Phillips  prior  to  the  three  years' 
occupancy  required  by  the  law,  his  heirs  had 
but  an  equitable  title,— the  right  to  perfect 
their  title  by  continuing  such  occupancy,  and 
performing  other  and  necessary  requisites . 
thereto.  It  has  often  been  held,  and  expressly 
held,  in  this  state,  that  one  having  an  ineipi 
ent  right  to  land,  as  a  location  or  survey  or 
other  merely  equitable  title,  not  perfected  into 
a  grant  or  vested  by  a  deed,  may  abandon 
Ruch  inchoate  right.  Dikes  v.  Miller,  24  Tex. 
418;  Hollingsworth  v.  Holshousen,  17  Tex. 
43;  3  Washb.  Real  Prop.  (5th  Ed.)  p.  67.  See, 
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also,  Sldeck  t.  Duran,  67  Tex.  267,  8  S.  W. 
204.  So  that,  while  the  heirs  of  J.  L.  Phillips, 
after  his  death,  might  have  remained  thereon, 
and  Insisted  upon  the  acquisition  of  the  land 
as  selected  and  surveyed  by  their  ancestor,  yet 
tbe  statute  evidently  contemplates  the  right 
of  selection.  He  is  not  required  to  select  any 
particular  part  of  the  public  domain,  where 
in  quantity  it  exceeds  160  acres,  or  even  to 
take  the  full  amount  He  may  select  any 
number  of  acres,  not  to  exceed  160,  and  we 
are  of  opinion  that  appellees,  having  recor- 
rected  tbe  survey  made  by  their  ancestor  in 
sucb  manner  as  to  Include  land  not  originally 
appropriated,  and  having  deliberately  destroy- 
ed tbe  integrity  of  the  original  survey,  and 
omitted  tbe  particular  land  in  controversy, 
and  having  procured  patent  upon  the  field 
notes  as  so  corrected,  expressly  recognizing 
and  calling  for  the  Simmons  survey,  under  the 
circumstances  of  this  case  it  must  be  held  to 
operate,  as  against  a  survey  and  patent  on 
their  face  apparently  valid,  as  an  abandon- 
ment or  forfeiture  of  tbe  land  in  controversy; 
and  that  appellees,  not  offering  to  surrender 
their  patent,  or  cancel  the  same,  so  that  patent 
might  Issue  for  the  land  originally  located, 
cannot  go  behind  the  field  notes  and  patent 
upon  which  they  have  chosen  to  rely,  and 
show  a  right  to  the  18  acres  thus  In  effect 
abandoned  by  them.'  To  hold  that  appellees 
In  this  snlt  can  now  recover,  it  seems  to  us, 
would  be  to  hold,  In  effect  that  the  commis- 
sioner of  the  general  land  office  could  and 
should,  upon  proper  application,  Issue  to  ap- 
pellees a  patent  to  the  IS  acres  of  land  In 
controversy,  while  yet  there  is  not  on  file  In 
tbe  land  office  any  field  notes  that  can  be 
properly  said  to  legally  apply  thereto.  Rev. 
St.  art  4171.  If  correct  in  this  conclusion.  It 
follows  that  the  appellees  showed  no  right  of 
recovery  on  the  trial  below.  This  conclusion 
renders  a  decision  of  other  questions  raised 
unnecessary,  and  necessitates  a  reversal  and 
rendition  of  the  Judgment  In  appellant's  favor, 
and  it  Is  so  ordered. 


HOLMES  et  al.  v.  SANDERS. 

(Court  of  Civil  Appeals  of  Texas.    May  6, 
1899.) 

Wnu  —  Powbb  of  Executor  to  8mx  Estate  — 
Lira  Estate. 

A  will  directed  the  executor  to  pay  testa- 
tor's debts,  gave  his  widow  certain  property 
and  a  specific  legacy,  and  provided  that  she 
was.  to  have  the  use  of  the  dwelling  house  dur- 
ing life,  and  also  the  income  from  the  remain- 
der of  the  property,  and  after  her  death  the 
property  was  to  be  divided  among  testator's 
children.  A  subsequent  clause  authorized  the 
executor  to  sell  the  estate  to  pay  debts  and 
legacies,  except  that  part  specifically  devised. 
Held  that  to  pay  debts  and  the  legacy,  the  ex- 
ecutor had  power  to  sell  the  entire  estate  not 
specifically  devised,  during  the  life  of  the  wid- 
ow. 

Appeal  from  district  court,  Oollin  county;  J. 
B.  Dillard,  Judge. 


Trespass  to  try  title  by  Lucy  8.  Holmes  and 
another  against  Catherine  Sanders.  There 
was  a  judgment  for  defendant  and  plaintiffs 
appeal.  Affirmed. 

E.  F.  Brown,  for  appellants.  Abernathy  ft 
Beverly,  for  appellee. 

FINLEY,  C.  J.  This  Is  a  suit  of  trespass 
to  try  title  to  land  situated  in  Collin  county, 
brought  by  Lucy  S.  Holmes,  joined  by  her 
husband,  William  H.  Holmes,  against  Cathe- 
rine Sanders.  Defendant  pleaded  not  guilty, 
limitations  of  three,  five,  and  ten  years,  and 
improvements  made  in  good  faltb.  The  case 
was  tried  by  the  court  without  a  jury,  and 
judgment  was  rendered  for  the  defendant 
from  which  plaintiffs  have  appealed. 

There  is  no  statement  of  facts  In  tbe  rec- 
ord, but  the  trial  Judge  filed  findings  of  fact 
and  law,  In  which  these  facts  appear:  "(1) 
John  Huffman  was  the  owner,  at  the  date  of 
his  death,— which  was  In  1880,— and  in  his 
separate  right  of  the  land  in  controversy, 
holding  regular  chain  of  title  from  the  state 
of  Texas.  (2)  At  the  date  of  tbe  death  of 
John  Huffman  he  left  surviving  him  bis  wife, 
Helen  N.  Huffman,  who  afterwards  married 
G.  L.  Douthett  and  afterwards  J.  M.  Doutb- 
ett  and  also  the  following  children,  Amanda 
Collier,  P.  A.  Huffman,  J.  S.  Huffman,  E.  L. 
Huffman,  W.  J.  Huffman,  Mary  E.  Harring- 
ton, Louisa  Dougherty,  Elvira  Holmes,  Re- 
becca Holmes,  and  Lucy  Holmes  and  Martha 
Harrington,  and  these  were  the  only  children. 
(3)  John  Huffman  left  a  will,  which  was  regu- 
larly probated  by  the  county  court  of  Collin 
county,  and  Joseph  W.  Balnes  was  appointed 
executor  of  said  will,  and  duly  qualified  as 
such  executor.  (4)  The  will  of  John  Huff- 
man is  as  follows:  'First.  I  direct  that  all  my 
just  debts  and  funeral  charges  shall  be  by 
my  executor  hereinafter  named  paid  out  of  my 
estate  as  soon  after  my  decease  as  shall  be 
found  convenient  Second.  I  give  and  be- 
queath unto  my  faithful  and  beloved  wife, 
Helen  N.  Huffman,  all  my  household  and 
kitchen  furniture,  silver  plate  and  '  ware, 
books,  pictures,  my  pair  of  horses  and  buggy, 
and  all  property  exempt  from  forced  sale  by 
the  laws  of  this  state,  and  the  sum  of  four 
thousand  dollars  to  be  paid  to  her  by  my  ex- 
ecutor within  twelve  months  after  my  de- 
cease, to  have  and  to  bold  tbe  same  unto  the 
said  Helen  N.  Huffman,  her  heirs  and  legal 
representatives,  forever.  I  also  give  to  her 
the  use  of  my  dwelling  house,  lots,  gardens, 
orchards,  and  all  appurtenances  to  the  same 
belonging,  the  same  being  the  place  where  I 
now  reside,  situated  In  Collin  county;  to  have 
and  hold  the  same  unto  the  said  Helen  N. 
Huffman  during  her  natural  life.  I  also  de- 
sire that  the  net  proceeds  arising  from  the 
rent  of  all  lands  and  tenements  belonging  to 
my  estate  be  paid  unto  my  said  wife,  the 
said  H.  N.  Huffman,  annually,  by  my  executor 
(to  do  with  as  she  may  deem  proper),  so  long 
as  she  may  live.  Third.  I  have  heretofore 
advanced  and  given  to  my  children  the  fol- 
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lowing  amounts,  which  I  desire  and  direct  to 
be  charged  against  them  in  the  final  distri- 
bution of  my  estate  among  my  heirs:  To 
Amanda  Collier,  one  thousand  eight  hundred 
and  fourteen  dollars  ($1,814.00);  P.  A.  Huff- 
man, one  thousand  four  hundred  dollars  ($1,- 
400.00);  J.  S.  Huffman,  one  thousand  and 
fifteen  dollars  ($1,015.00);  E.  L.  Huffman, 
two  thousand  three  hundred  and  seventy-five 
dollars  ($2,875.00);  W.  J.  Huffman,  one  thou- 
sand five  hundred  dollars  ($1,500.00);  Mary 
E.  Harrington,  nine  hundred  and  seventy  dol- 
lars ($970.00);  Louisa  Dougherty,  six  hun- 
dred dollars  ($600.00);  Elvira  Holmes,  one 
thousand  nine  hundred  dollars  ($1,900.00);  Re- 
becca Holmes,  two  thousand  and  seventy-five 
dollars  ($2,075.00);  Lacy  S.  Holmes,  one  thou- 
sand six  hundred  and  eighty-nine  dollars  ($1,- 
689.00);  Martha  Harrington,  nine  hundred 
and  fifty  dollars  ($950.00).  I  desire  and  direct 
that  all  the  residue  of  my  estate  remaining 
after  the  death  of  my  said  wife  shall  be  equal- 
ly divided  among  my  said  children  or  their 
heirs,  share  and  share  alike,  taking  into  ac- 
count the  said  advancements  above  specified: 
provided,  that  if  any  heir  or  heirs  deny  or 
controvert  having  received  said  amounts,  they 
shall  not  be  entitled  to  anything  more  from 
my  estate,  and  I  direct  that  my  said  estate 
be  divided  equally  as  aforesaid  among  the 
ether  heirs  which  shall  not  deny  and  contro- 
vert the  amount  to  them  charged.  Fourth.  I 
nominate  and  appoint  Joseph  W.  Baines  to  be 
executor  of  this  will,  and  direct  that  no  secu- 
rity be  required  of  him  as  executor.  Fifth.  It 
is  my  will  that  no  other  action  be  had  in  the 
county  court,  in  the  administration  of  my  es- 
tate, than  to  prove  and  record  this  will  and 
to  return  an  inventory  and  appraisement  of 
my  estate.  I  authorise  and  empower  my  said 
executor  to  sell  and  dispose  of  any  portion  of 
my  said  estate  at  public  or  private  sale  In  a 
manner  that  may  be  best  for  the  purpose  of 
paying  my  just  debts  and  legacies  herein  be- 
queathed, saving  and  excepting  from  such  sale 
and  disposition  that  portion  of  my  estate 
specially  devised;  and  also  authorise  and 
empower  and  direct  my  executor  to  sell  on  a 
credit  of  twelve  months  (12)  all  property  re- 
maining on  hand  at  the  decease  of  my  said 
wife,  and  upon  the  payment  of  the  purchase 
money  of  the  same  to  divide  the  net  proceeds 
as  directed  heretofore  in  the  3rd  division  of 
this  will.  [Signed]  John  Huffman.'  The 
above  Is  a  correct  copy  of  the  will,  leaving  out 
the  preamble  and  names  of  witnesses,  etc., 
which  was  regularly  probated  as  agreed  to 
by  attorneys  for  both  parties.  (5)  That  Jo- 
seph W.  Baines,  as  executor  of  said  will  of 
John  Huffman,  by  a  deed  sufficient  on  Its 
face,  and  regular,  and  for  a  valuable  consider- 
ation, sold  the  land  in  controversy  to  Silas 
Harrington,  who  went  into  possession  of  the 
same  and  paid  valuable  consideration  for  said 

land,  to  wit,  the  sum  of  dollars  and  to 

whom  deed  was  executed.  (6)  That  Silas 
Harrington  sold  the  land  in  controversy  to  T. 
D.  and  W.  J.  Johnson,  who  paid  valuable  con- 


sideration for  said  land.  These  deeds  are 
warranty  deeds.  (7)  That  Lucy  Holmes  has 
quitclaim  deeds  from  P.  A.  Huffman,  Amanda 
Collier,  and  Elvira  Holmes,  which  are  gifts, 
and  without  warranty,  to  all  their  right,  title, 
and  interest  as  the  heirs  at  law  and  legatees 
under  the  will  of  John  Huffman,  deceased,  in 
and  to  all  the  land  situated  in  Denton  and 
Collin  counties.  In  the  state  of  Texas,  -belong- 
ing to  the  estate  of  John  Huffman,  deceased, 
and  of  which  he  died  seised  and  possessed. 
(8)  It  Is  agreed  that  Lucy  Holmes  and  Elvira 
Holmes  are  each  married  women,  and  were 
married  at  the  date  of  the  death  of  John 
Huffman,  and  have  so  continued  under  the 
disabilities  of  coverture.  (9)  The  land  in  con- 
troversy was  not  occupied  by  John  Huffman 
at  the  date  of  his  death  as  his  homestead, 
but  he  was  living  on  other  land.  (10)  The 
sale  of  the  land  was  made  by  J.  W.  Baines 
as  executor  to  pay  the  debts  and  legacies  pro- 
vided for  in  the  will,  and  were  used  for  this 
purpose.  (11)  Helen  N.  Douthett  was  the 
only  constituent  member  of  the  family  of 
John  Huffman  at  his  death.  (12)  T.  D.  and 
W.  J.  Johnson,  by  warranty  deed,  conveyed 
the  land  In  controversy  to  Catherine  Sanders, 
who  bought  the  same,  and  paid  the  purchase 
price,  without  actual  notice  of  any  defect  in 
the  title.  The  deed  from  Baines  to  Harring- 
ton was  dated  July  25,  1881,  and  duly  record- 
ed In  Collin  county  record  of  deeds.  The  deed 
from  Harrington  to  T.  D.  and  W.  J.  Johnson 
was  dated  March  11,  1883,  and  recorded  in 
Collin  county  record  of  deeds.  The  deed  from 
T.  D.  and  W.  J.  Johnson  to  Catherine  Sanders 
was  dated  October  1,  1894,  and  recorded  Oc- 
tober 19,  1894,  in  Collin  county  record  of 
deeds.  (IS)  The  land  was  unimproved  at 
the  time  of  defendant's  purchase,  and  Is 
worth  twelve  dollars  per  acre  as-  unimproved 
land,  and  there  are  167  acres.  (14)  Defendant 
has  put  improvements  on  said  land  since  her 
purchase,  and  prior  to  the  institution  of  this 
suit,  as  alleged  in  her  answer,  and  of  the 
value  alleged." 

Upon  these  facts  the  Judge  pronounced 
these  legal  conclusions:  "Conclusions  of  law: 
As  matter  of  law,  based  on  the  facts  as  above 
set  forth,  I  find  the  sale  by  the  executor  under 
the  will  of  John  Huffman,  deceased,  passed, 
and  vested  the  title  In  the  purchaser,  and  de- 
vested same  out  of  the  estate.  I  further  con- 
strue the  will,  and  find  that  It  gives  to  said 
executor  full  power  and  authority  to  sell  the 
land  and  other  property  to  pay  debts  and  the 
legacy.  I  conclude  that  plaintiffs  are  not  en- 
titled to  recover  anything  in  the  suit,  and 
render  judgment  for  the  defendants." 

Appellants  present  this  single  assignment 
Of  error:  "First  The  court  erred  in  constru- 
ing the  will  to  give  to  the  executor  full  power 
and  authority  to  sell  the  land  and  property  of 
the  estate  to  pay  debts  and  legacy:  (a)  Be- 
cause by  the  terms  of  the  will  H.  N.  Douthett, 
the  surviving  wife  of  John  Huffman,  de- 
ceased, testator,  was  given  all  the  rents  and 
revenues  of  all  the  land  of  the  estate,  which 
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was  to  be  paid  to  her  annually  by  the  execu- 
tor so  long  as  she  should  live,  to  dispose  of 
as  she  might  deem  proper;  (b)  because  by 
this  clause  of  the  will  she  took  a  life  estate 
in  all  the  lands  by  special  devise;  (c)  be- 
cause by  the  terms  of  the  said  will  all  proper- 
ty specially  devised  was  reserved  and  ex- 
cepted out  of  the  power  of  sale,  and  the  sale 
made  by  the  executor  under  the  will  Is  null 
and  void,  and  did  not  pass  the  title  to  the 
land,  nor  devest  same  out  of  the  estate."  We 
are  of  the  opinion  that  the  trial  court  render- 
ed the  proper  Judgment.  Terrell  v.  McCown, 
91  Tex.  252,  43  8.  W.  2;  Cooper  v.  Horner,  62 
Tex.  362;  Holmes  v.  Johns,  56  Tex.  41; 
Brown  v.  McConnell,  Id.  280.  Judgment  af- 
firmed. 


WILLOUGHBY  v.  TOWNSEND. 

(Court  of  Civil  Appeals  of  Texas.   May  24, 
1890.) 

School  Lands — Bona  Fidk  Settles — Atfidavit 
Mask  on  Sund at  — Tendkk. 

1.  In  an  action  of  trespass  to  try  title,  and  to 
determine  which  of  two  rival  claimants  should 
have  precedence,  plaintiff  testified  that  prior 
to  his  application  he  moved  a  little  house,  with 
neither  noor  nor  windows,  on  the  land;  that 
be  put  in  a  bed  and  heating  stove,  and  moved 
into  it,  with  the  intention  of  making  it  his 
home;  that  he  owned  another  tract  of  land, 
about  a  mile  distant  therefrom,  on  which  his 
family  lived;  that  when  he  was  away  from 
the  land  his  hired  man  and  son  slept  there; 
that  he  was  absent  therefrom  only  for  the  pur- 
pose of  cultivating  his  other  land,  and  earning 
money  with  which  to  pay  for  this  land;  that 
his  family  intended  to  move  on  the  land  as  soon 
as  the  school  year  was  ended;  that,  during  the 
time  he  slept  on  the  land,  he  ate  his  dinners 
and  suppers  at  the  house  on  the  other  tract, 
where  his  wife  and  children  were;  that  he  took 
victuals  to  the  house,  and  got  his  own  break- 
fasts; that  he  fenced  the  land,  and  subsequent- 
ly put  up  other  buildings.  '//eW,  that  plaintiff 
was  a  bona  fide  actual  settler  on  the  land, 
with  the  Intention  of  purchasing  it  for  a  home. 

2.  An  affidavit,  accompanying  an  application 
to  purchase  land,  which  stated  that  applicant's 
home  was  upon  the  land,  and  that  he  was  a 
bona  fide  settler  on  it,  and  head  of  a  family, 
sufficiently  complies  with  a  statute  which  re- 
quires that  a  person  desiring  to  purchase  school 
lands  shall  accompany  hig  application  with  his 
affidavit,  stating,  in  effect,  that  he  desires  to  pur- 
chase the  land  for  a  home. 

3.  The  fact  that  an  affidavit  accompanying  an 
application  to  purchase  school  lands  was  made 
on  Sunday  does  not  invalidate  the  title  ac- 
quired pursuant  to  such  application. 

4.  In  an  action  to  determine  title  to  school 
lands  purchased  from  the  state,  it  is  not  nec- 
essary for  one  claiming  a  right  thereto  by  rea- 
son of  priority  of  application  to  show  that  he 
has  tendered  the  installments  dne  thereon  sub- 
sequent to  the  first,  when  it  is  shown  that  the 
commissioner  of  the  land  office  refused  the  first 
installment  tendered,  and  rejected  his  applica- 
tion, in  favor  of  that  of  a  rival  applicant. 

Appeal  from  district  court,  McCulloch  coun- 
ty; J.  O.  Woodward,  Judge. 

Trespass  to  try  title  brought  by  W.  A. 
Townsend  against  D.  B.  Willoughby.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
pealed. Affirmed. 


P.  M.  Newman,  for  appellant  Goodwin, 
Grlnnan  &  Shropshire,  for  appellee. 

KEY,  J.  This  is  the  second  appeal  in  this 
case  (45  S.  W.  861),  which  Is  an  action  of 
trespass  to  try  title,  and  involves  a  contest  be- 
tween two  claimants  of  a  section  of  school 
land  In  McCulloch  county.  The  appellee  was 
plaintiff,  and  appellant  defendant,  in  the  court 
below.  Verdict  and  judgment  were  rendered 
for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

Both  parties  made  application  to  purchase 
the  land  from  tbe  state  under  the  act  of  the 
24th  legislature  providing  for  the  sale  of  such 
lands.  Appellant's  application  was  presented 
to  the  commissioner  of  the  general  land  office 
on  the  12th  day  of  January,  1897;  and  appel- 
lee's application  was  presented  to  the  same 
officer  the  day  following.  Appellant's  appli- 
cation was  In  substantial  compliance  with  the 
requirements  of  the  statute,  and,  if  he  was 
a  bona  fide  settler  upon  the  land  prior  to  and 
at  the  time  of  making  his  application,  he  bad 
the  superior  title,  and  should  have  prevailed 
in  the  court  below.  Whether  or  not  he  was 
such  settler  was  submitted  to  the  jury,  and 
they  having  decided  against  him,  and  there 
being  testimony  In  the  record  to  support  their 
decision,  we  find  as  a  fact  that  he  was  not  a 
bona  fide  actual  settler  upon  tbe  land,  within 
the  meaning  of  sections  8  and  9  of  the  stat- 
ute referred  to  (Laws  1895,  p.  63).  The  court 
also  submitted  the  same  issue  In  reference  to 
tbe  plaintiff,  and  the  jury  having  decided  in 
his  favor,  and  there  being  testimony  in  the 
record  to  support  the  decision,  we  find  as  a 
fact  that  the  plaintiff  was  a  bona  fide  actual 
settler  on  the  land  prior  to  and  at  the  time  of 
the  filing  of  his  application  with  the  com- 
missioner of  the  land  office,  and  was  desirous 
of  purchasing  tbe  land  for  a  home,  and  that 
the  other  facts  stated  in  his  application  were 
true. 

Notwithstanding  the  failure  of  the  defend- 
ant's title,  the  plaintiff  was  not  entitled  to  re- 
cover the  land  unless  he  showed  title  in  him- 
self; and  It  Is  contended  by  counsel  that  this 
was  not  done,  (1)  because  he  failed  to  show 
that  he  was  an  actual  settler  upon  the  land, 
(2)  because  the  affidavit  accompanying  his  ap- 
plication failed  to  state  that  he  desired  to 
purchase  the  land  for  a  home,  and  (3)  be- 
cause the  application  was  sworn  to  on  a  Sun- 
day. In  reference  to  the  first  question,  the 
plaintiff  testified:  "On  December  16,  1896,  I 
moved  my  house  on  the  land.  The  house  was 
9  by  10  feet;  no  floor,  no  windows,  and  cov- 
ered with  plank,— looked  like  weatherboards. 
I  put  In  a  bed,  bedding,  and  bedstead,  and  a 
small  heating  stove.  I  went  on  It  with  the 
Intention  of  making  It  my  home,  and  con- 
tinued to  live  there  from  December  16,  1896, 
to  this  time.  I  slept  In  said  house  on  said 
land  all  the  time  I  was  at  borne.  I  own  an- 
other tract  of  land  In  McCulloch  county, 
Texas,— 160  acres  of  old  patented  land,  about 
one  mile  from  the  school  land  in  controversy. 
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I  lived  with  my  family  on  this  land  about  six 
years.  I  am  a  farmer,  and  my  only  means  of 
support  has  been  by  cultivating  this  160-acre 
tract  of  land.  I  have  a  house  on  the  160-acre 
tract,  and  about  73  acres  in  cultivation,  i 
hare  a  wife  and  family  of  eight  children,  and 
this  place  was  not  large  enough  for  the  crops 
to  support  my  family  and  feed  my  milk  stock 
and  work  stock.  I  had  to  pay  a  high  rate  of 
pasturage  on  my  stock,  or  to  sell  off  my  calves 
as  they  came,  and  I  have  not  made  a  living  on 
this  small  tract  of  land,  one  year  with  anoth- 
er. The  reason  I  wanted  to  move  was  be- 
cause I  wanted  more  land  for  a  home.  When 
I  was  away  from  this  school  section,  it  was 
for  the  purpose  of  cultivating  my  farm  and 
the  land  that  I  rented  from  Mr.  Crew,  and 
for  the  purpose  of  freighting,  which  were  my 
only  means  of  making  a  support  for  my  fam- 
ily, and  making  money  to  pay  for  said  land 
with;  and  I  was  away  for  these  purposes 
only.  When  I  was  away,  my  hired  hand  and 
son  slept  in  the  house  on  this  school  section 
in  controversy.  When  I  was  there,  either  my 
son  or  a  hired  hand  slept  with  me  on  this 
school  section  in  the  house.  My  wife  never 
lived  on  the  land  until  the  middle  of  January, 
1898,  but  all  the  time  continued  to  live  on 
said  160-acre  tract  of  land.  I  intended  to 
move  my  wife  and  children  on  the  land  in 
controversy  as  soon  as  school  was  out,  which 
was  in  April  or  May,  1897.  She  remained  on 
the  100-acre  tract,  because  it  was  one  mile 
nearer  school,  and  we  were  then  sending  our 
children  to  school.  If  the  land  had  been 
awarded  to  me,  I  would  have  moved  my  wife 
and  children  on  it  as  soon  as  school  was  out, 
in  April  or  May,  1897.  I  never  intended  to 
move  my  wife  and  children  on  the  land  in 
controversy  until  school  was  out  From  Au- 
gust, 1897,  to  about  January  8,  1898,  I  slept 
about  one-third  of  the  time  on  said  land.  All 
the  time  that  I  was  away  from  this  school 
land,  it  was  for  the  purpose  of  making  mon- 
ey to  pay  for  it  with,  or  for  the  purpose  of 
sending  my  children  to  school.  All  of  the 
time  while  I  was  so  sleeping  on  said  land,  I 
would  eat  dinner  and  supper  with  my  family. 
A  majority  of  the  time,  I  would  take  bread 
with  me  cooked,  and  in  the  morning  would 
cook  meat  and  coffee  on  the  heater,  and 
would  eat  my  breakfast  on  the  land  In  con- 
troversy. Nearly  always,  I  would  go  on  the 
land  after  night,  and  leave  early  in  the  morn- 
ing. Sometimes  I  would  stay  on  it  until  late 
in  the  day.  The  house  on  the  land  was  over  a 
mile  from  my  little  place  where  my  wife  re- 
sided. I  never  did  any  work  on  said  land,  or 
put  up  any  improvements  on  it,  except  build- 
ing the  little  house,  and  putting  a  three-wire 
fence  around  It,  until  January,  1898,  when  I 
built  another  house,  with  two  rooms,  12  by  14 
feet,  and  another  10  by  16  feet,  a  small  smoke 
house  and  crib,  when  I  moved  my  family  on 
this  place,  since  which  time  have  lived  there 
with  my  family.  After,  the  Jury  decided  in 
my  favor  at  November  term  of  the  district 
court  in  1897,  I  moved  my  family  on  the 


land  as  soon  as  I  coidd  get  lumber  on  the 
ground  and  build.  All  of  the  time  that  1 
was  away  from  the  land,  it  was  for  the  pur- 
pose of  sending  my  children  to  school,  and 
making  money  to  pay  for  the  land  with. 
There  was  a  tent  put  up  on  said  land  by  Paul 
Willougbby,  son  of  Tal  Wllloughby,  out  of 
two  wagon  sheets,  before  1  went  on  the  land. 
I  never  saw  defendant  on  the  land  until  the 
latter  part  of  February,  1897.  In  the  tent  I 
saw  a  bedstead  and  three  comforts,  and  an 
old  heating  stove,  with  no  pipe,  sitting  on  out- 
side of  tent.  Between  the  3d  and  17th  of  Jan- 
uary, 1897,  I  went  to  said  tent  five  or  six  dif- 
ferent times  late  at  night,  and  three  or  four 
different  times  by  daylight,  to  see  if  any  one 
was  staying  at  the  tent,  and  found  no  one 
there.  During  the  time  from  December  16, 
1896,  till  the  last  of  February,  1897,  I  fre- 
quently saw  the  tent,  and  never  saw  Wlll- 
oughby there.  I  was  watching  to  see  if  any . 
one  lived  there.  The  tent  here  spoken  of  was 
made  as  follows:  A  pole  with  one  end  in  the 
fork  of  a  mesquite  tree,  and  the  other  end 
resting  on  a  fork,  with  two  old  wagon  sheets 
thrown  across  the  pole,  with  end  of  the  pole 
towards  the  north  and  south,  and  neither  end 
closed."  We  are  of  the  opinion  that  this 
testimony  supports  the  finding  of  the  Jury 
that  the  plaintiff  was  a  bona  fide  actual  set- 
tler upon  the  land,  and  that  he  desired  to 
purchase  it  for  a  home.  Thomas  v.  Porter,  57 
Tex.  61.  Section  11  of  the  statute  referred  to 
expressly  declares  that  necessary  absence 
from  the  land  by  such  a  purchaser  for  a 
time  not  exceeding  six  months  in  any  one 
year,  for  the  purpose  of  earning  money  with 
which  to  pay  for  the  land,  or  for  the  purpose 
of  schooling  his  children,  shall  not  work  a 
forfeiture  of  his  title. 

The  affidavit  accompanying  the  plaintiff's 
application  to  purchase  the  land  reads  as  fol- 
lows: 

"I,  W.  A.  Townsend,  do  solemnly  swear 
that  my  home  is  upon  aforesaid  section  No. 
228,  certificate  32-246,  issued  to  a.,  H.  &  H. 
R.  R.  Co.,  In  McCulloch  county,  purchased  un- 
der act  of  1896,  and  that  I  am  a  bona  fide  set- 
tler on  the  same,  and  head  of  a  family,  and 
am  now  neither  assignee,  original  purchaser, 
nor  owner  of  any  other  land  purchased  from 
the  state.  I  further  swear  that  I  am  not  act- 
ing in  collusion  with  others  for  the  purpose 
of  buying  the  land  for  any  other  person  or  cor- 
poration, and  that  no  other  person  or  corpora- 
tion is  interested  in  this  purchase,  save  myself, 
and  that  my  post-office  address  is  Brady,  in 
McCulloch  county,  state  of  Texas.  [Signed] 
W.  A.  Townsend,  Applicant. 

"Subscribed  and  sworn  to  before  me  this 
10th  day  of  January,  1897.  J.  W.  Matthews, 
Notary  Public,  McCulloch  Co.,  Tex." 

The  statute  requires  that  any  person  desir- 
ing to  purchase  such  lands  shall  accompany 
his  application  with  his  affidavit  stating,  in 
effect,  among  other  things,  that  he  desires  to 
purchase  the  land  for  a  home.  The  statute 
does  not  require  the  affidavit,  In  terms,  to 
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state  that  the  applicant  desires  to  purchase 
the  land  for  a  home,  bat  does  require  that 
such  shall  be  Its  effect  The  very  fact  that 
the  plaintiff  was  making  application  to  pur- 
chase the  land  Is  conclusive  of  the  fact  that 
he  desired  to  purchase  It,  and  he  states  in  his 
affidavit  that  he  is  the  head  of  a  family,  a 
bona  fide  settler  on  the  land,  and  that  It  is 
his  home.  We  think  this  equivalent  to  stat- 
ing that  he  desired  to  purchase  it  for  a  home. 

On  the  former  appeal,  this  court  held,  and 
still  holds,  that  the  fact  of  the  affidavit  being 
made  on  a  Sunday  will  not  invalidate  appel- 
lee's title. 

It  is  also  contended  that  the  plaintiff  should 
bare  shown  a  tender  to  the  state  of  the  sev- 
eral annual  installments  of  the  purchase  mon- 
ey for  the  land.  The  testimony  shows  that 
the  commissioner  of  the  land  office  rejected 
the  plaintiff's  application,  and  awarded  the 
land  to  the  defendant  It  was  also  shown  that 
the  plaintiff  tendered  the  first  payment  re- 
quired by  the  law  in  order  to  entitle  him  to 
purchase.  In  view  of  the  fact  that  his  ap- 
plication to  purchase  was  rejected  by  the 
commissioner  of  the  land  office,  we  do  not 
think  that  it  devolved  upon  him  to  prove  that 
he  tendered  to  the  state  the  other  annual  pay- 
ments, which,  of  course,  the  state  would  not 
have  accepted,  as  it  had  rejected  bis  applica- 
tion to  purchase,  and  awarded  the  land  to  his 
adversary.  We  have  considered  all  the  ques- 
tions presented  in  appellant's  brief,  and,  find- 
ing no  reversible  error,  the  Judgment  will  be 
affirmed.  Affirmed. 


CLARK  et  al.  v.  CLARK. 

(Court  of  Civil  Appeals  of  Texas.  April  29, 
1889.) 

Hdsbixd  AMD  Wrra  —  Community  Pbopbett  — 
Actions  agaihst  Executors  —  Evidexob  — 
Admissibility  —  Instructions  —  Judgment  — 
Trial. 

1.  Rev.  St  art  2302,  making;  testimony  of 
transactions  with  a  decedent  inadmissible  in 
in  action  against  his  executors,  in  which  judg- 
ment may  be  rendered  against  them  as  such, 
does  not  apply  to  an  action  against  executors, 
who  are  trustees  for  legatees  in  the  will  of 
such  decedent. 

2.  An  instruction  which  assumes  a  fact  not 
•upported  by  the  evidence  is  erroneous. 

3.  In  an  action  by  plaintiff  to  recover  land 
u  heir  of  his  father,  it  is  not  error  to  refuse 
in  instruction  that  his  mother  having  acquired 
the  property  under  a  conveyance  executed  aft- 
w  the  father's  death,  and  reciting  that  the 
consideration  was  paid  by  her,  a  presumption 
irises  that  it  was  purchased  with  her  separate 
means,  since  there  is  no  statute  which  makes 
inch  facts  presumptive  evidence  that  the  prop- 
erty was  purchased  with  the  wife's  separate 
means. 

4.  A  judgment  which  is  not  authorized  by  the 
Terdict  or  pleadings  is  erroneous. 

6.  In  an  action  by  plaintiff  to  recover  land 
»•  heir  of  his  father  against  legatees  under  the 
"ill  of  his  deceased  mother,  it  is  not  error  to 
Permit  defendants  to  testify  to  conversations 
with  such  mother  prior  to  her  death,  in  refer- 
'ace  to  the  ownership  of  the  land,  when  they 
fere  called  to  testify  by  plaintiff. 
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6.  In  an  action  by  plaintiff  to  recover  land 
inherited  from  his  father,  parol  evidence  that 
he  did  not  include  such  land  as  part  of  his  as- 
sets in  filing  a  petition  in  bankruptcy  is  com- 
petent, as  showing  that  he  did  not  then  claim 
the  land,  although  the  schedule  Itself  is  not  ac- 
counted for. 

7.  In  an  action  by  plaintiff  to  recover  realty 
in  the  town  of  C,  as  heir  of  his  father,  it  is  not 
error  to  admit  a  recital  in  a  bond  for  title  by 
his  mother,  after  the  father's  death,  that  she 
was  "the  sole  proprietor  of  the  town  of  C." 
with  an  instruction  not  to  consider  it  as  evi- 
dence that  the  land  was  her  separate  property, 
but  only  in  so  far  as  it  showed  that  she  held 
adversely  to  plaintiff. 

Appeal  from  district  court,  Red  River  coun- 
ty; E.  D.  McClellan,  Judge. 

Action  by  James  Clark  against  Pat  B.  Clark 
and  others.  There  was  a  judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed. 

Hale  &  Hale  and  Lenox  &  Lenox,  for  appel- 
lants. Dudley  &  Moore,  for  appellee. 

BOOKHOUT,  J.  Appellee,  James  Clark, 
brought  this  suit  against  appellants,  Pat  B. 
Clark  and  Mrs.  Isabella  Morrison,  to  recover 
certain  real  estate  in  Red  River  county,  and 
In  the  town  of  Clarksville,  part  of  the  Henry 
Stout  H.  R.  survey,  alleged  to  be  community 
property  between  his  father,  James  Clark, 
and  his  mother,  Isabella  H.  Gordon,  nee 
Clark.  He  asked  for  partition,  and  for  an  ac- 
counting by  his  brother  Pat  Clark,  for  what 
he  bad  received  from  the  community  estate  of 
their  father  and  mother,  and  to  be  charged 
with  what  he  himself  had  received  therefrom; 
alleging  that  his  mother  had  received  and  ap- 
propriated to  her  use  largely  more  than  her 
community  interest  In  the  property,  and  that 
his  brother  Pat  had  also  received  much  more 
than  his  share  of  said  property,  and  that  he 
(plaintiff)  was  the  true  owner  of  the  larger 
share  of  all  the  property  of  which  his  mother, 
Mrs.  Gordon,  died  possessed,  and  bis  brother 
Pat  Clark  was  entitled  to  the  balance.  He 
asked  for  partition1,  etc.,  alleging,  aliunde,  that 
his  father,  James  Clark,  died  on  the  2d  day 
of  May,  1838,  leaving  surviving  him  four 
children,  to  wit,  plaintiff,  Pat  B.  Clark,  Frank 
Clark,  and  Sarah  D.  Clark;  that  Sarah  D. 
Clark  died  in  1846,  without  Issue;  that  Frank 
Clark  died  In  1866,  leaving  a  widow  and  one 
child;  that  it  died  afterwards,  without  issue; 
that  at  the  death  of  James  Clark,  he  owned, 
among  other  property,  in  community  with  his 
wife,  L  H.  Gordon,  nee  Clark,  plaintiff's  moth- 
er, about  3,700  acres  of  the  Henry  Stout  sur- 
vey, where  the  town  of  Clarksville  Is  now  sit- 
uated, worth  about  $14,000,  besides  some  $6,- 
000  worth  of  slaves;  that  his  homestead  was 
at  his  death  on  the  Stout  land,  and  that  his 
widow  and  children  continued  to  occupy  it 
after  his  death,  and  his  mother  resided  there 
until  her  death,  about  August  1895,  and  that 
no  partition  of  said  community  estate  had 
ever  been  made;  that  Dr.  Gordon  died  in 
1872,  leaving,  surviving  him,  bis  widow  (ap- 
pellee's mother),  and  one  child,  the  defendant 
Isabella  H.  Morrison.  Plaintiff  alleges,  after 
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the  death  of  bis  father,  his  mother  married 
Dr.  George  Gordon,  and  she  still  held  and 
occupied  the  homestead  until  her  death,  in 
18&5,  and  that  during  all  this  time  she  held 
this  land  as  tenant  in  common  with  her  chil- 
dren by  said  James  Clark,  and  in  trust  for 
them,  to  the  extent  of  one-half,  and  had  the 
use  of  it,  and  that  she  conveyed  and  used  the 
proceeds  of  some  land  in  Hopkins  county, 
sold  $6,000  worth  of  slaves,  and  that  she  had 
conveyed  and  sold  off  all  of  the  Stout  land  at 
Clarksvllle,  except  about  $14,000  worth  of  it, 
by  selling  lots  in  the  town,  which  is  shown, 
on  exhibit  to  the  petition,  pages  from  1  to  31, 
inclusive,  and  that  the  property  so  sold  and 
conveyed  by  her  was  worth  largely  more 
than  her  one-half  community  interest  in  the 
estate,  and  that  plaintiff  and  Fat  Clark  are 
entitled  to  all  of  it  remaining  unsold,  but,  Pat 
having  received  much  more  from  the  com- 
munity than  he,  plaintiff  was  entitled  to  the 
larger  share  of  the  remainder.  Alleges  that 
Mrs.  Gordon  left  a  will,  in  which  she  be- 
queathed all  of  her  property  to  the  children 
of  plaintiff,  the  children  of  Pat  B.  Olark,  and 
the  children  of  Mrs.  I.  H.  Morrison  (her 
grandchildren);  that  she  left  no  debts,  and 
there  was  no  necessity  for  administration. 
Says  Pat  has  received  $6,000  and  he  $1,200 
out  of  the  community;  that  Pat  B.  Clark 
and  Mrs.  I.  H.  Morrison  are  claiming  the 
property  for  themselves,  and  as  executors  of 
I.  H.  Gordon,  for  the  benefit  of  the  grand- 
children as  the  legatees  under  the  will,  but 
that  she  had  nothing  to  will,  but  that  Pat 
and  plaintiff  are  entitled  to  all  of  it  as  heirs 
of  their  father,  subject  to  the  advancements 
made  to  each  out  of  it,  heretofore  made  to 
each,  respectively.  Prayed  that  Pat  B.  Clark 
be  charged  with  what  he  had  received  from 
the  community,  and  the  legatees  under  the 
will  be  charged  with  the  community  of  James 
and  Isabella  H.  Clark,  and  that  they  be  ad- 
judged to  have  no  interest  in  the  Stout  sur- 
vey by  virtue  of  the  will  of  Mrs.  Gordon,  and 
for  partition.  Plaintiff  filed  first  supplemental 
petition,  in  which  the  Interest  of  Lula  Barry 
derived  through  Frank  Clark  was  set  up,  and 
making  her  and  her  husband  parties,  and 
adopting,  as  against  them,  all  the  allegations 
made  against  the  other  defendants,  and  for 
partition.  Then  flies  a  supplemental  petition, 
making  all  the  children  of  James  Olark,  plain- 
tiff, and  of  Pat  B.  Clark  and  of  Isabella  H. 
Morrison,  who  are  the  legatees  under  the  will, 
parties,  and  asking  for  partition.  Then  filed 
second  supplemental  petition,  consisting  of 
general  demurrer,  general  denial,  and  that 
the  property  was  all  community  between 
James  and  Isabella  H.  Clark,  and  that  the 
widow  and  heirs  of  James  Clark  were  ten- 
ants In  common.  All  of  said  heirs  and  lega- 
tees appeared  and  answered,  claiming  under 
the  will  as  legatees.  Defendants  Pat  Clark 
and  Mrs.  I.  H.  Morrison,  executors  of  the  will, 
answered:  (1)  By  exceptions  on  the  ground 
of  two  and  four  years'  statute  of  limita- 
tion. (2)  General  denial.   (3)  Set  up  the  will 


and  their  qualification  as  executors.  (4)  That 
the  real  estate  of  Henry  Stout,  H.  B.,  was 
the  separate  property  of  Mrs.  I.  H.  Gordon, 
nee  Clark,  and  that  she  did  not  hold  it  In 
trust  for  any  one,  and  that  she  bought  and 
paid  for  the  Stout  certificate,  by  virtue  of 
which  it  was  located,  with  her  own  separate 
means,  after  the  death  of  her  husband,  James 
Clark;  that  the  land  was  surveyed  for,  and 
patented  to,  her  after  her  husband's  death; 
that  she  publicly  and  notoriously  occupied 
and  claimed  the  Stout  land,  and  paid  all  taxes 
on  it,  up  to  the  time  of  her  death;  that  she 
sold  it  off  In  town  lots,  and  otherwise,  from 
time  to  time,  and  appropriated  the  money  to 
her  own  use,  and  exercised  various  acts  of 
ownership  over  it,  from  the  time  of  Its  loca- 
tion, in  1838,  to  her  death,  and  accepted  a 
patent  from  the  state  for  it,  and  had  it  duly 
recorded  many  years  ago,  during  all  which 
time  plaintiff  knew  all  about  her  claim  and 
her  acts,  and  that  he  lived  in  Red  River 
county  all  the  time  from  childhood  up  to  this 
time,  and  that,  with  his  knowledge,  she  had 
thus  held  and  claimed  the  land  for  the  50  or 
60  years,  and  the  whole  community  knew  of 
her  so  claiming  the  land,  yet  plaintiff  set  up 
no  claim  until  after  her  death,  nor  had  ever 
asked  to  be  let  into  Joint  possession,  or  any 
possession,  of  the  land,  or  any  part  thereof, 
nor  contributed  to  Its  Improvement  They 
pleaded  the  statute  of  limitations  of  3,  5,  and 
10  years  on  plaintiff's  claim  to  the  land,  and 
2  and  4  years'  limitation  against  his  claim 
to  the  personal  property;  that  the  negroes 
were  freed  by  action  of  the  government;  and 
the  cattle  that  were  used  in  building  house 
on  the  homestead  were  the  community  prop- 
erty of  Dr.  Clark  and  his  wife,  Isabella. 
Pleaded  stale  demand  against  the  recovery  of 
the  land,  and  that,  if  plaintiff  ever  had  any 
interest  is,  or  claim  to,  any  part  of  the  land, 
it  was  but  an  equity,  and  that  his  mother 
held  under  full  legal  title  by  virtue  of  a  pat- 
ent from  the  state,  and  location  made  by  and 
for  her,  In  her  name.  Pleaded  that  she  and 
husband,  Dr.  Gordon,  reared  and  educated 
plaintiff  and  Dr.  Pat  B.  Clark,  and  used  much 
of  the  personal  property  for  their  benefit, 
each  getting  his  full  share  of  it;  that  she 
administered  on  the  estate  of  James  Clark, 
deceased,  paid  the  debts,  and  had  but  little 
left  of  proceeds  of  personal  property;  and 
that  she  had  conveyed  to  James  and  Dr.  Pat 
Clark  a  number  of  valuable  tracts  of  land, 
which  was  community  of  herself  and  their 
father,  and  in  the  conveyance  had  given  them 
her  community  half  of  each  tract  Pleaded 
that  plaintiff  bought  one  of  the  lots  from  her 
in  1872,  and  she  alone  conveyed  it  to  him,  the 
deed  reciting  $800  consideration.  In  1867  or 
1868,  plaintiff,  James  dark,  went  Into  volun- 
tary bankruptcy,  and  got  a  discharge  from 
his  debts,  and  he  failed  to  put  any  interest 
in  the  Henry  Stout  survey  on  his  schedule, 
and  made  the  proper  oath  under  law,  and  is 
estopped  uow  to  claim  the  land,  or  any  part 
thereof.  By  way  of  cross  bill,  defendants  set 
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up  that  plaintiff's  claim  casts  a  cloud  on  the 
title  of  the  legatees,  and  ask  Its  removal; 
claims  rent  ol  homestead  against  plaintiff 
since  he  has  been  in  possession;  and  prays 
Judgment  for  the  land  for  legatees  under  the 
will  of  their  grandmother  Mrs.  I.  H.  Gordon; 
asks  a  writ  of  possession,  and  that  there  be 
made  no  partition,  for  costs,  and  for  general 
relief.  The  legatees  under  the  will  adopt  the 
answers  of  Pat  B.  Clark  and  Mrs.  Morrison, 
executors  of  L  H.  Cordon,  deceased.  The 
cause  was  tried  and  verdict  rendered  for 
plaintiff,  and  judgment  rendered  thereon,  a 
motion  for  new  trial  overruled,  and  notice  of 
appeal  given  by  defendants.  From  this  Judg- 
ment Pat  B.  Clark  (In  his  own  right  and  as 
executor)  and  his  children,  Isabella  Morrison 
(in  her  own  right  and  as  executrix)  and  her 
children,  who  claim  under  the  will  of  Isabella 
Gordon,  nee  Clark,  appealed.  P.  H.  Clark, 
Pat  B.  Clark,  Jr.,  M.  B.  Young  and  her  hus- 
band, T.  H.  Young,  Lola  Berry  and  her  hus- 
band, Willis  Berry,  Lula  M.  Steel  and  her 
husband,  Robert  Steel,  M.  M.  Clark  and  Jim 
Clark,  minors,  do  not  appeal. 

Appellants'  first  assignment  of  error  com- 
plains of  the  action  of  the  court  in  admitting 
the  testimony  of  plaintiff,  in  his  own  behalf, 
that  he  did  not  schedule  or  inventory  bis  in- 
terest In  the  Henry  Stout  survey  when  he 
went  into  bankruptcy,  in  1869,  for  the  reason 
that  his  mother  was  in  possession  and  exer- 
cising acts  of  ownership  over  it  at  the  time, 
and  he  had  told  her  prior  thereto  that  she 
could  sen  any  portion  of  the  same,  and  that 
he  would  never  disturb  the  title  to  the  prop- 
erty so  sold.  The  objection  to  this  testimony 
was  that  It  was  the  statement  of  a  contract 
with,  or  agreement  between,  plaintiff  and  his 
mother,  Mrs.  Gordon,  now  deceased,  and  that 
she  admitted  that  he  had  an  Interest  in  the 
property.  The  objection  was  overruled,  and 
the  evidence  admitted.  Upon  the  trial  the 
plaintiff  was  called  by  the  defendants  as  a 
witness,  and  asked,  "Did  you  schedule  any 
interest  In  the  Henry  Stout  survey  when  you 
filed  your  petition  in  bankruptcy?"  to  which 
witness  answered,  "I  have  no  recollection 
whether  I  did  or  not"  Thereupon  he  was 
asked  by  his  own  counsel,  on  cross-examina- 
tion, "If  you  did  not  schedule  it,  please  state 
your  reasons  for  not  doing  so;"  to  which  the 
witness  replied,  "My  mother,  Isabella  H.  Gor- 
don, was  in  possession  of  it,  and  was  exer- 
cising acts  of  ownership  over  it,  at  the  time, 
and  I  had  told  her  prior  thereto  that  she 
could  sell  any  portion  of  said  survey,  and  that 
I  would  never  disturb  the  title  to  any  portion 
of  the  property  so  sold  by  her."  This  suit 
was  originally  Instituted  by  the  plaintiff, 
James  Clark,  against  Pat  B.  Clark  and  Isa- 
bella H.  Morrison,  to  recover  his  interest  in 
the  land  in  dispute  inherited  by  him  from  his 
father.  It  was  alleged  that  the  property  was 
the  community  property  of  his  father,  James 
Clark,  and  his  mother,  Isabella  Gordon,  nee 
Clark,  and  that  bis  mother  had  received  and 
appropriated  largely  more  than  her  commu- 


nity interest  in  the  property,  and  that  his 
brother  Pat  had  also  received  much  more 
than  his  share  of  said  property,  and  that  he 
(plaintiff)  was  the  true  owner  of  the  larger 
share  of  all  the  property  of  which  his  mother, 
Mrs.  Gordon,  died  possessed,  and  that  Pat 
Clark  was  entitled  to  the  balance.  He  prayed 
for  a  partition  of  the  land.  Pat  B.  dark  and 
Isabella  H.  Morrison  answered,  denying  that 
the  property  was  the  community  property  of 
James  Clark  and  Isabella  Gordon,  nee  Clark, 
but  they  charged  that  the  same  was  the  sep- 
arate estate  of  Mrs.  Isabella  Gordon,  and  that 
she,  by  will,  devised  It  to  the  children  of 
plaintiff,  the  children  of  defendant  Pat  B. 
Clark,  and  the  children  of  defendant  Isabella 
Morrison,  and  that  by  said  will  the  said  de- 
fendants were  appointed  executors  thereof. 
They  alleged  the  death  of  Mrs.  Gordon,  and 
the  probate  of  her  will,  and  their  qualification 
as  executors.  They  prayed  that  the  partition 
be  denied,  and  that  the  legatees  be  adjudged 
to  be  the  owners  of  the  property,  and  that  all 
cloud  on  their  title  be  removed,  and  for  a  writ 
of  possession.  They  did  not  assert  or  claim 
any  Interest  in  the  land,  except  as  executors 
of  said  will.  By  the  order  of  the  court,  and 
by  supplemental  petition,  all  the  devisees  In 
the  will  were  made  parties.  They  answered, 
adopting  the  answer  of  the  executors.  The 
legatees  were  the  grandchildren  of  Mrs.  Gor- 
don, and  would  not  have  inherited  under  her 
as  heirs.  The  record  does  not  show  that 
there  are  any  debts  against  the  estate  of  Mrs. 
Gordon,  or  that  there  is  any  necessity  for  ad- 
ministration thereon.  In  this  condition  of  the 
record,  it  would  seem  that  this  is  a  suit 
against  the  legatees  in  the  will  of  Mrs.  Gor- 
don. It  is  not  a  suit  where  judgment  will  be 
rendered  against  the  executors  as  such. 
They,  under  the  facts  as  they  now  appear, 
occupy  the  position  of  trustees  for  the  leg- 
atees in  the  will.  It  is  well  established  that 
the  statute  cannot  be  Invoked  by  a  defend- 
ant who  deraigns  title  as  a  legatee  In  the  will 
of  the  deceased.  Newton  v.  Newton,  77  Tex. 
508,  14  S.  W.  157;  Mitchell  ▼.  Mitchell,  80 
Tex.  10*,  15  S.  W.  705;  Wootters  v.  Hale,  8B 
Tex.  564,  19  S.  W.  134.  This  court  has  held, 
upon  a  state  of  facts  similar,  as  we  think,  to 
those  shown  by  the  record  in  this  case,  that 
the  executors  occupied  the  position  of  trus- 
tees for  the  legatees  m  the  will,  and  hence 
the  suit  was  really  against  the  legatees  in  the 
will,  and  that,  as  the  statute  does  not  embrace 
legatees,  the  evidence  was  admissible.  Caf- 
fey*s  Ex'rs  v.  Caffey  (Tex.  Civ.  App.)  35  S. 
W.  740.  This  holding  was  approved  by  this 
court  on  a  second  appeal  of  that  case.  47  S. 
W.  65.  See,  also,  Wagner  v.  Isensee  (Tex. 
Civ.  App.)  33  S.  W.  155.  We  conclude  that 
the  testimony  was  admissible,  and  that  there 
is  no  merit  in  appellants'  first  assignment  of 
error. 

Appellants'  third  assignment  of  error  com- 
plains of  that  part  of  the  court's  charge  in 
which  the  Jury  were  told  that  "the  uncontro- 
verted  evidence  showed  that  Mrs.  Gordon  had 
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sold  off  largely  more  than  her  half  interest  In 
the  Henry  Stout  surrey,  and,  If  they  found 
for  plaintiff,  then  the  plaintiff  and  Pat  B. 
Clark  should  recover  all  the  land  sued  for," 
etc  This  charge  assumed  that  the  evidence 
showed  that  Mrs.  Gordon  only  owned  a  one- 
half  interest  in  the  land,  if  it  was  the  com- 
munity property  of  herself  and  James  Clark, 
Sr.,  and  that  the  plaintiff  and  defendant  Pat 
B.  Clark  owned  the  other  half.  This  was  not 
true.  At  the  time  of  the  death  of  James 
Clark,  Sr.,  he  left  surviving  him  his  wife, 
who  subsequently  married  Dr.  Gordon,  and 
their  four  children,  to-wit,  plaintiff,  James 
Clark,  and  defendant  Pat  B.  Clark,  Sarah  D. 
Clark,  and  Frank  H.  Clark.  Sarah  D.  Clark 
died  without  issue,  and  one-half  of  her  inter- 
est in  the  property  went  to  Mrs.  Gordon. 
Frank  H.  Clark  afterwards  died,  leaving  one 
child.  This  child  subsequently  died  without 
issue.  The  mother  married  again,  and  died, 
leaving  decedents,  who  are  parties  to  the  suit, 
and  who  suffered  judgment  by  default  to  go 
against  them.  This  did  not  give  plaintiff  the 
right  to  recover  more  than  he  sued  for.  He 
sued  as  an  heir  of  his  father,  and  to  recover, 
as  such,  the  interest  Inherited  by  him  in  his 
father's  estate.  He  did  not  seek  to  recover 
any  interest  alleged  to  have  been  inherited  by 
him  from  his  sister  Sarah  D.  Clark,  or  his 
brother  Frank  H.  Clark.  It  was  error  for 
the  court  to  assume  that  Mrs.  Gordon  only 
owned  a  one-half  interest  in  the  community 
estate  of  herself  and  James  Clark,  Sr.  Ap- 
pellee contends  that  the  uncontroverted  evi- 
dence shows  that  Mrs.  Gordon  conveyed  more 
than  her  interest  in  the  community  estate  of 
herself  and  James  Clark,  Sr.,  and  hence  the 
above  charge,  in  view  of  the  evidence,  if  er- 
ror, is  harmless.  The  record  does  not  show 
the  amount  of  land  sued  for,  nor  the  amount 
of  land  sold  by  Mrs.  Gordon.  We  cannot  say 
from  the  evidence  that  she  had  sold  off  more 
than  her  interest.  We  conclude  that  the 
charge  was  erroneous,  and  that  the  third  as- 
signment of  error  Is  well  taken. 

Appellants'  fourth  assignment  of  error  com- 
plains of  the  action  of  the  court  in 'refusing 
the  following  special  charge  requested  by  de- 
fendants: "Gentlemen,  you  are  instructed, 
at  the  request  of  defendants,  that  the  uncon- 
troverted evidence  shows  that  the  Henry 
Stout  certificate  was  transferred  to  Isabella 
H.  Clark  after  the  death  of  James  Clark,  re- 
citing therein,  among  other  things,  that  the 
consideration  for  said  transfer  was  received 
from  her,  and  the  law,  therefore,  presumes 
that  the  said  certificate  was  purchased  with 
the  separate  means  of  the  said  Isabella  H. 
Clark.  You  are  therefore  instructed  that  the 
burden  of  proof  Is  upon  the  plaintiff  to  show, 
by  the  preponderance  of  the  evidence,  to  your 
satisfaction,  that  the  said  certificate  was  pur- 
chased with  the  community  funds  of  the  said 
James  and  Isabella  Clark,  and,  unless  you 
so  find  from  the  preponderance  of  the  evi- 
dence that  said  certificate  was  purchased  with 
community  means,  you  will  return  a  verdict 


for  the  defendants."  The  appellants  Insist 
that  they  were  entitled  to  have  the  Jury  char- 
ged, as  a  matter  of  law,  that  the  presumption 
arises,  where  the  wife  acquires  property  by 
virtue  of  a  conveyance  executed  after  the 
death  of  the  husband,  and  purporting  to  be 
made  upon  an  onerous  consideration  paid  by 
her,  that  it  was  purchased  with  her  separate 
means.  We  have  no  statute  which  makes 
such  facts  presumptive  evidence  that  the 
property  was  purchased  with  her  separate 
means.  The  court  in  its  charge  Instructed  the 
jury  as  to  what  constituted  community  prop- 
erty and  what  constituted  separate  property. 
The  charge  requested  was  upon  the  weight  of 
evidence,  and  was  properly  refused.  A  charge 
placing  the  burden  of  proof  upon  the  plain- 
tiff, under  the  facts,  would  have  been  proper. 

The  court  instructed  the  Jury,  as  to  the 
form  of  their  verdict,  that,  "if  you  find  a 
verdict  for  plaintiff,  your  verdict  should  be 
in  this  form,  to  wit:  'We,  the  jury,  find  for 
the  plaintiff;*  and,  if  you  find  a  verdict  for  the 
plaintiff,  you  will  then  make  a  separate  ver- 
dict, stating  the  amounts  of  money  and  value 
of  property,  if  any,  received  by  plaintiff  and 
Pat  B.  Clark,  respectively,  on  account  of  their 
interest  in  the  community  estate  inherited 
from  their  father,  James  Clark.  You  will  not, 
however,  include  In  such  finding  any  money 
or  property  received  by  either  of  them  from 
Mrs.  Gordon,  except  such  as  belonged  to  the 
common  estate  of  her  and  James  Clark,  such 
as  was  intended  by  her  as  an  advancement  on 
account  of  their  interest  therein."  The  jury 
returned  the  following  verdict:  "We,  the 
jury,  find  for  plaintiff."  Upon  this  verdict 
the  court  entered  a  judgment  that  plaintiff, 
James  Clark,  and  defendant  Pat  B.  Clark,  re- 
cover all  the  land,  and  awarding  and  decree- 
ing to  plaintiff  an  undivided  half  interest 
therein,  and  decreeing  to  defendant  Pat  B. 
Clark  the  other  undivided  half  Interest  there- 
in. It  further  appoints  commissioners  to  par- 
tition the  land  between  said  parties.  The 
costs  are  taxed  against  all  the  defendants  in 
said  judgment.  This  verdict  does  not  dispose 
of  the  Issues  in  the  case.  The  question  of  ad- 
vancements made  to  plaintiff  and  Pat  B. 
Clark,  out  of  the  community  estate  of  then- 
father  and  mother,  was  submitted  to  the  jury 
as  a  distinct  issue,  upon  which  they  were  in- 
i  structed  to  find.  There  was  evidence  showing 
!  advancements  made  to  each  of  said  parties. 
!  The  jury  failed  to  find  on  this  Issue.  Again, 
!  the  judgment  was  not  authorized  by  the  ver- 
i  diet  or  pleadings.  The  defendant  Pat  B. 
Clark  did  not,  in  his  pleadings,  set  up  any 
claim  or  title  to  the  property,  except  as  one  of 
the  executors  of  the  will  of  Mrs.  Gordon.  In 
the  face  of  this  pleading  and  verdict,  the  court 
adjudged  and  decreed  to  defendant  Pat  B. 
Clark  an  undivided  one-half  interest  In  the 
property.  This  was  error.  Neither  the  plead- 
ings nor  the  verdict  authorised  the  judgment 
in  favor  of  Pat  B.  Clark. 

Appellants'  eleventh  assignment  of  error 
complains  of  the  action  of  the  court  in  ad- 
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mitting  the  testimony  of  Frank  Clark  and 
Pat  B.  Clark,  Jr.,  sons  of  plaintiff,  over  de- 
fendants' objections,  as  to  conversations  with 
lira.  Cordon  in  reference  to  the  ownership  of 
the  Stoat  surrey.  These  witnesses  were  par- 
ties defendant,  made  so  by  the  action  of  the 
court,  and  were  legatees  under  the  /rUl  of  Mrs. 
Gordon.  They  were  called  to  testify  by  plain- 
tiff. The  court  did  not  err  in  admitting  their 
testimony.  Rev.  St.  art.  2302. 

We  do  not  think  the  objections  made  to  the 
charge  of  the  court  presented  In  appellants' 
thirteenth  and  fourteenth  assignments  of  er- 
ror are  well  taken.  For  the  errors  pointed 
out  the  judgment  of  the  trial  court  will  have 
to  be  reversed. 

The  appellee  filed  cross  assignments  of  er- 
ror, which  he  asks  be  considered,  in  the  event 
this  court  reversed  the  judgment  of  the  trial 
court  The  first  cross  assignment  complains 
of  the  action  of  the  court  in  admitting  in  evi- 
dence the  testimony  of  Douglas  Reeves  as  to 
what  property  plaintiff  put  In  his  schedule  In 
bankruptcy,  the  objection  being  that  the  same 
was  not  the  best  evidence,  and  the  predicate 
for  the  nonproductlon  of  the  best  evidence 
was  not  sufficient  to  admit  secondary  evi- 
dence, and  because  the  same  constituted  no 
defense,  and  could  not  affect  the  rights  of 
plaintiff  to  this  action.  There  is  no  conten- 
tion made  in  this  court  that  this  evidence  was 
not  secondary  evidence.  If  it  is  to  be  so  treat- 
ed, then  we  think  the  evidence  of  the  de- 
struction of  the  records  was  not  sufficiently 
shown  to  admit  secondary  evidence.  But  we 
think  the  evidence  was  admissible  as  primary 
evidence.  The  fact  to  be  proved  was  that 
James  Clark  did  not  Include  his  interests  in 
the  lands  sued  for  as  a  part  of  his  assets 
when  he  filed  his  petition  in  bankruptcy,  in 
1869.  It  was  this  fact  that  was  to  be  proved, 
and  the  schedule  itself  was  but  an  incident  to 
the  proof  of  such  fact.  1  Jones,  Ev.  §  202; 
Bulger  v.  Ross,  96  Ala.  267,  12  S.  W.  803.  If 
parol  evidence  is  as  near  the  fact  to  be  prov- 
ed as  the  written  evidence,  then  each  Is  pri- 
mary. Whart.  Ev.  §  77;  Hewitt  v.  State,  121 
Ind.  245,  23  N.  E.  83;  Starkle,  Ev.  pp.  »716, 
*717.  The  evidence  was  competent,  as  a  cir- 
cumstance tending  to  show  that  at  that  time 
plaintiff  did  not  claim  any  interest  in  the 
land.  The  trial  court  did  not  err  in  admitting 
the  recitations  in  the  bond  for  title  from 
Isabella  H.  Gordon  to  W.  M.  Harrison,  in 
which  it  is  recited  that  she  is  the  "sole  pro- 
prietor of  the  town  of  ClarksviUe."  This 
was  admitted  to  show  that  Mrs.  Gordon  claim- 
ed the  land  in  hostility  to  the  claim  set  up  by 
plaintiff,  and  the  jury  were  explicitly  instruct- 
ed that  they  must  not  consider  such  declara- 
tion as  any  evidence  that  the  land  In  contro- 
versy was  her  separate  property,  but  they 
could  only  consider  the  same  in  so  far  as  It 
might  tend  to  show  that  she  held  such  prop- 
erty adversely  to  plaintiff.  There  was  no  er- 
ror in  admitting  the  testimony,  as  restricted 
by  the  court.  We  therefore  overrule  the  sec- 
ond and  third  cross  assignments  of  error.  The 


|  fourth  cross  assignment  of  error  complains  of 
the  action  of  the  court  in  refusing  to  permit 
the  plaintiff,  while  a  witness  In  his  own  be- 
half, to  testify,  In  effect,  that  his  mother, 
Isabella  H.  Gordon,  prior  to  her  death,  recog- 
nized his  interest  in  the  land  sought  to  be 
partitioned,  down  as  late  as  the  year  before 
she  died  (1894).  The  sole  objection  to  this 
evidence  was  that  it  came  within  article  2302 
of  the  Revised  Statutes,  prohibiting  a  party 
testifying.  In  a  suit  against  executors,  as  to 
any  statement  by,  or  transaction  with,  the  de- 
ceased. We  think  that  this  evidence  was  ad- 
missible, for  the  reasons  above  set  forth,  in 
overruling  appellants'  first  assignment  of  er- 
ror. We  therefore  sustain  the  appellee's 
fourth  assignment  of  error.  Reversed  and  re- 
manded. 


ZIMPLEMAN  v.  STAMPS. 
(Court  of  Civil  Appeals  of  Texas.  April  15, 
1899.) 

Evtdinob — Deeds  —  Description — Acknowudo- 
ment  bt  Corporation. 

1.  Where  a  deed  described  a  lot  as  shown  by 
a  town  map,  which  at  the  time  the  deed  was 
made  had  been  executed,  but  was  not  recorded 
until  some  days  thereafter,  parol  evidence  was 
properly  admitted  to  show  that  no  other  map 
of  such  town,  except  the  one  referred  to,  had 
ever  been  recorded  in  that  county. 

2.  A  deed  of  a  town  lot  described  it  as  lot 
14,  block  31,  in  the  town  of  O,  B.  county,  "as 

represented  on  a  map  thereof  drawn  by  , 

recorded  in  Book  — .  p.  — ,  of  Records  for 
Deeds,"  etc.  At  the  time  the  deed  was  made 
the  map  had  been  executed,  but  was  not  record- 
ed, and  it  was  proved  that  there  was  but  one 
such  map  ever  recorded.  'Held,  that  the  de- 
scription was  sufficient. 

3.  Under  Sayles'  Civ.  St  art.  4617,  providing 
that  the  acknowledgment  of  a  deed  shall  specify 
that  the  person  making  it  is  the  individual  who 
executed  and  is  described  in  the  instrument,  an 
acknowledgment  by  a  corporation,  by  the  vice 
president  and  secretary,  stating  that  J.,  vice 
president  and  R.,  secretary,  were  well  known 
as  such  to  the  officer  taking  the  acknowledg- 
ment and  that  each  acknowledged  that  he  ex- 
ecuted the  deed,  was  a  substantial  compliance 
with  the  statute,  and  therefore  sufficient. 

Appeal  from  district  court,  Eastland  coun- 
ty; T.  H.  Conner,  Judge. 

Trespass  to  try  title  by  Alexander  Stamps 
against  George  B.  Zlmpleman.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

J.  J.  Butts,  for  appellant.  Jas.  B.  Goff,  for 
appellee. 

HUNTER,  J.  This  suit  of  trespass  to  try 
title  was  filed  in  the  district  court  of  East- 
land county  on  November  19,  1896,  by  appel- 
lee, to  recover  from  appellant  lot  14,  in  block 
31,  of  the  town  of  Cisco,  in  said  county.  The 
defense  was  not  guilty.  The  case  was  tried 
by  the  court  without  a  jury,  who  gave  judg- 
ment for  the  appellee,  and  this  appeal  Is 
taken  on  a  statement  of  facts.  There  is  no 
controversy  about  the  facts.  Appellant  did 
not  introduce  any  evidence,  while  appellee 
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■bowed  a  chain  of  about  nine  transfers,  be- 
ginning with  patent  from  the  statu  and  com- 
ing down  to  himself,  which  showed  title  in 
appellee,  if  the  objections  made  thereto  on  the 
trial  and  here  are  not  good  in  law.  A  map  of 
the  town  of  Cisco  and  dedication  of  streets 
was  put  in  evidence  by  appellee,  executed  by 
the  Texas  Central  Railway  Company,  then 
owner  of  section  85,  block  4,  of  Houston  & 
Texas  Central  Railroad  Company  lands  in 
Eastland  county,  upon  which  the  town  of 
Cisco  was  laid  out  and  is  situated,  dated  May 
12,  1881,  and  recorded  In  the  deed  records  of 
Eastland  county  May  30,  1881;  and  the  first 
error  assigned  is  to  the  admission  of  the  deed 
of  the  Texas  Central  Railway  Company  to  S. 
O.  Berry,  of  date  May  17,  1881,  conveying  lot 
14,  block  81,  town  of  Cisco,  upon  the  grounds 
(1)  that  said  deed  does  not  purport  to  con- 
vey any  part  of  section  85,  nor  tend  in  any 
manner  to  connect  plaintiff  with  the  same, 
and  (2)  that  the  certificate  of  acknowledg- 
ment Is  defective,  In  that  It  fails  to  show  that 
the  parties  who  appeared  before  the  notary 
public  were  known  to  him  to  be  the  persons 
who  signed  the  deed. 

The  first  objection  is  based  upon  the  fact 
that  the  deed  simply  describes  the  lot  as  "lot 
No.  14,  In  block  No.  31,  of  the  town  of  Cisco, 
Eastland  county,  as  represented  on  the  map 

thereof  drawn  by  ,  recorded  in  Book  — , 

page  — ,  of  Records  for  Deeds,  etc.,  for  East- 
land County."  It  will  be  noticed  that  at  the 
date  of  this  deed  (May  17,  1881)  the  map  of 
the  town  of  Cisco  put  in  evidence  by  appellee 
had  been  executed  (May  12,  1881),  but  it  was 
not  recorded  until  May  30,  1881.  Oral  evi- 
dence was  admitted  to  show  that  no  other 
map  of  Cisco,  except  the  one  put  in  evidence, 
was  ever  placed  upon  the  deed  records  of 
Eastland  county  prior  to  the  year  1897;  but 
this  oral  evidence  was  also  objected  to,  be- 
cause the  deed  records  themselves  were  the 
best  evidence  of  what  they  contained  and  of 
what  they  did  not  contain.  But  we  think 
there  was  no  error  in  admitting  the  oral  evi- 
dence to  prove  that  no  other  map  of  Cisco 
was  on  the  deed  records.  One  of  the  wit- 
nesses was  the  deputy  clerk  of  the  county 
court,  and  another  was  an  abstracter  of  land 
titles,  and  the  latter  bad  gone  through  the 
deed  records  page  by  page.  They  both  stat- 
ed, as  did  Mr.  Calhoun,  also,  who  showed 
that  he  was  familiar  with  the  records,  that 
no  other  map  of  Cisco  was  ever  recorded  in 
the  deed  records  of  Eastland  county  prior  to 
the  year  1897.  By  other  evidence  It  was 
shown  that  the  lot  in  question,  as  described 
In  the  map,  was  on  section  85.  This  oral 
evidence,  we  think,  was  competent  to  prove 
the  negative  for  which  It  was  offered,  and  it 
thereupon  devolved  upon  appellant  to  show 
affirmatively  to  the  contrary,  by  producing 
the  record  of  any  other  map,  if  It  existed. 
Returning  to  the  question  of  the  sufficiency 
of  the  description,  we  think  that  reference  to 
the  map  as  "the  map  of  the  town  of  Cisco" 
was  sufficient,  there  being  but  one,  and  the 


|  blanks  In  the  deed  not  being  filled  would  make 
no  difference,  but  would  rather  indicate  that 

I  it  had  not  at  that  time  been  recorded,  as,  in 

i  fact,  it  seems  it  had  not. 

The  second  objection  has  given  us  more 
trouble,  but  we  think  the  certificate  of  ac- 
knowledgment is  sufficient.  It  reads  as  fol- 
lows: "The  State  of  Texas,  County  of  Har- 
ris. Before  me,  J.  C.'Kidd,  a  notary  public 
for  Harris  county,  duly  commissioned  and 
sworn,  personally  appeared  O.  Jordan,  vice 
president,  and  A.  8.  Richardson,  secretary,  of 
the  Texas  Central  Railway  Company,  who  are 
to  me  well  known  as  such,  and  each  acknowl- 
edged that  he  executed  and  delivered  the  fore- 
going instrument  of  writing,  bearing  date  of 
the  17th  day  of  May,  1881,  for  the  purposes 
and  consideration  therein  specified,  and  as  the 
act  of  said  corporation.  To  certify  which  I 
hereto  sign  my  name  and  affix  my  official 
seal,  at  Houston,  this  17th  day  of  May,  1881. 
[Signed]  J.  D.  Kidd.  Notary  Public,  Harris 
County,  Texas.  [L.  SJ"  Our  statutes  pro- 
vide that  the  officer  taking  the  acknowledg- 
ment shall  note  in  his  certificate  thereof  "that 
the  person  making  such  acknowledgment  is 
the  individual  who  executed  and  is  described 
in  the  Instrument"  Sayles'  Civ.  St  art  4617. 
But  we  think  the  officer  substantially  com- 
plied with  the  statute  in  stating  that  Jordan, 
vice  president,  and  Richardson,  secretary,  of 
the  railway  company,  were  well  known  to  him 
as  such,  and  each  acknowledged  that  he  exe- 
cuted the  deed,  etc.  This  clearly  identifies 
the  persons  whom  he  knew  by  those  names 
as  vice  president  and  secretary  of  the  com- 
pany as  the  persons  who  acknowledged  the 
execution  and  delivery  of  the  deed,  and  this, 
we  think,  Is  sufficient  Schramm  v.  Gentry, 
63  Tex.  583;  Schleicher  v.  Gatlln,  85  Tex. 
270,  20  S.  W.  120. 

This,  we  think,  disposes  of  all  the  ques- 
tions raised  in  appellant's  brief  which  require 
any  particular  notice,  or  which  the  counsel  of 
appellant  seriously  Insist  upon,  though  all  the 
assignments  have  been  carefully  considered 
and  are  overruled.  Finding  no  error  In  the 
judgment,  it  is  affirmed. 

CONNER,  C.  J.,  not  sitting. 


FULCHER  v.  WEST. 
(Court  of  Civil  Appeals  of  Texas.   May  31, 
1899.) 

DISTRESS  WARRANT — SUFFICIENCY  OF  AFFI- 
DAVIT— SCOPE  OF  RECOVERY — DAMAGES, 

1.  An  affidavit  for  a  distress  warrant  alleging 
that  defendant  "is  indebted"  to  plaintiff  in  a 
snm  "due  for  rents  and  advances"  made  to  him 
by  plaintiff  to  enable  him  to  make  a  crop  on 
plaintiff's  land,  shows  that  the  amount  is  due, 
and  that  cause  exists  for  issuing  a  warrant. 

2.  One  instituting  an  action  by  suing  out  a 
distress  warrant  returnable  to  the  district  court 
may  recover  on -a  petition  afterwards  filed  for 
unliquidated  damages  for  breach  of  the  rent 
contract. 

Appeal  from  district  court,  Blanco  county; 
W.  M.  Allison,  Judge. 
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Action  by  P.  G.  Fulcher  against  B.  M. 
West.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Reversed. 

Baines  &  Stubbs  and  J.  G.  Cook,  for  ap- 
pellant. W.  C.  Linden  and  R.  C.  Walker,  for 
appellee. 

KEY,  J.  Appellant  sued  out  a  distress 
warrant  against  appellee  before  a  Justice  of 
the  peace.  The  amount  in  controversy  ex- 
ceeded the  justice's  jurisdiction,  and  he  made 
the  writ  returnable  to  the  district  court.  In 
the  latter  court  appellant  filed  a  petition, 
charging,  in  substance,  that  in  November, 
1897,  he  made  a  rent  contract  with  appellee, 
by  the  terms  of  which  he  rented  appellee 
about  70  acres  of  land  for  the  term  of  one 
year.  He  pleaded  with  reasonable  certainty 
the  terms  of  the  contract,  and  alleged  that  In 
certain  particulars  appellee  had  breached  it 
The  court  sustained  a  motion  to  quash  the 
distress  warrant,  upon  the  ground  that  the 
affidavit  upon  which  the  warrant  issued  failed 
to  state  that  the  rent  and  advances  therein 
claimed  were  due  at  the  time  the  affidavit 
was  made,  and  failed  to  set  out  any  cause 
authorizing  the  issuance  of. a  distress  war- 
rant The  affidavit  states,  In  express  terms, 
"that  Robert  M.  West,  the  defendant,  Is  in- 
debted to  Pat  G.  Fulcher,  plaintiff,  in  the 
sum  of  two  hundred  and  fourteen  and  "/ioo 
dollars,  due  for  rents  and  for  advances  made 
to  said  defendant  during  the  present  year  to 
enable  him  to  make  a  crop  upon  the  plain- 
tiff's land."  We  think  this  affidavit  was  In 
compliance  with  the  statute.  It  states  that 
the  sum  named  is  for  rents  and  advances, 
and  that  it  is  due.  We  therefore  hold  that 
the  court  erred  in  sustaining  the  motion  to 
quash,  and  in  charging  the  Jury,  in  stating 
the  law  applicable  to  the  defendant's  cross 
action,  that  the  distress  warrant  was  illegally 
sued  out. 

The  court  also  sustained  exceptions  to  par- 
agraphs 3,  4,  6,  and  6  of  the  plaintiff's  peti- 
tion; holding  that,  as  the  plaintiff  had  in- 
stituted his  action  by  suing  out  a  distress 
warrant,  he  was  not  entitled  to  recover  unliq- 
uidated damages  for  a  breach  of  the  contract. 
In  our  opinion,  this. ruling  was  wrong.  Un- 
der the  liberal  system  of  practice  that  pre- 
vails In  this  state,  we  can  see  no  reason  why 
the  plaintiff  should  not  be  permitted  to  as- 
sert in  the  district  court  all  of  his  rights  that 
are  founded  upon  the  rent  contract.  It  has 
heretofore  been  held  that,  although  the  dis- 
tress proceedings  may  be  invalid,  the  land- 
lord may  foreclose  his  statutory  lien.  Brown 
r.  Collins,  77  Tex.  159,  14  S.  W.  173.  This 
case  establishes  the  proposition  that  the  plain- 
tiff is  not  limited  to  the  distress  proceedings, 
bet  may  assert  rights  that  flow  from  another 
source,  and  are  entirely  independent  of  such 
proceedings. 

Other  errors  were  committed  during  the 
progress  of  the  trial,  resulting,  In  the  main, 
from  the  erroneous  views  of  the  trial  court  on 
the  questions  above  discussed;  and  we  deem 


It  unnecessary  to  refer  to  and  discuss  them  in 
detail.  For  the  errors  pointed  out,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


CAMPBELL  et  al.  v.  ANTIS  et  aU 
(Court  of  Civil  Appeals  of  Texas.  April  19, 
1899.) 

TKB8PA8S  TO  TET  TlTLB  —  PLBADrKG — JtJDQMBNTS 

— Evidbhcb— Amuir— Execution— Titles 
— Community  Peopbbtt. 

1.  In  an  action  to  try  title  to  land,  a  cross 
action  setting  up  plaintiff's  fraud  in  obtaining 
a  deed  to  the  land  through  an  execution  on  a 
dormant  judgment,  and,  as  a  matter  of  induce- 
ment, setting  up  facts  in  regard  to  the  judg- 
ment which  incidentally  show  defendant's  title, 
is  not  a  special  plea  of  title. 

2.  In  an  action  to  try  title  to  land,  a  cross 
action  attacking  plaintiff's  title  on  the  ground 
of  fraud  does  not  waive  a  plea  of  not  guilty. 

3.  A  decree  awarding  each  party  to  a  suit  an 
undivided  half  interest  in  certain  land,  though 
recorded  before  the  commissioners  appointed 
to  partition  the  land  had  reported,  is  admissible 
to  support  a  title  thereunder,  since  "a  decree 
by  which  the  title  to  any  tract  of  land  or  lot 
is  recovered,"  within  Rev.  St.  art  4649. 

4.  A  grantor  may  testify,  as  against  his 
grantee,  that  he  (grantor)  had  actual  notice  of 
an  adverse  title  to  part  of  the  land  at  the  time 
he  purchased. 

5.  Error  in  admitting  evidence  is  not  prejudi- 
cial, where  the  same  facts  were  testified  to  by 
another. 

6.  A  judgment  creditor  bought  in  the  proper- 
ty sold  at  execution  sale.  Afterwards  he 
bought  the  property  of  the  debtor,  making  pay- 
ment in  part  by  a  note  secured  by  a  vendors 
lien  expressly  retained  in  the  deed.  Plaintiff 
bought  the  note  of  the  debtor,  with  constructive 
notice  of  an  adverse  claim  to  part  of  the  prop- 
erty, and  afterwards  foreclosed  the  lien  and 
bought  in  the  property.  'Held,  that  plaintiff  did 
not  deraign  title  through  the  execution  sole, 
but,  on  the  other  hand,  stood  in  the  shoes  of 
the  payee  of  the  vendor  s  lien  note. 

On  Rehearing. 

A  judgment  creditor  may  sell  merely  the 
interest  of  the  husband  in  the  community  prop- 
erty, where  the  husband  does  not  object,  not- 
withstanding the  wife's  share  was  liable  under 
the  judgment. 

Appeal  from  district  court,  Bexar  county;  J. 
L.  Camp,  Judge. 

Action  by  Mary  F,  Campbell  and  another 
against  Julia  Antis  and  another.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

W.  W.  King,  for  appellants.  Otto  Staffel 
and  Dlbrell  &  Moshelm,  for  appellees. 

FLY,  J.  Mary  F.  Campbell,  Joined  by  her 
husband,  Thomas  Campbell,  Instituted  this  ac- 
tion to  try  title  to  the  east  half  of  a  six-acre 
tract  of  land  out  of  a  survey  originally  grant- 
ed to  Samuel  Kinney.  Appellees  filed  a 
plea  of  not  guilty,  and  further  pleaded  that 
they  were  married  on  July  4,  1893;  that  pre- 
vious to  that  time  Julia  Antis  had  been  Julia 
Haeberle;  that  on  May  6, 1893,  she  had  obtain- 
ed a  divorce  from  Albert  Haeberle,  then  her 
husband,  and  had  at  the  same  time  recovered 
from  him  a  judgment  for  an  undivided  one- 

*  Writ  of  error  denied  by  supreme  court 
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half  Interest  In  six  acres  of  land,  and  all  costs 
of  suit;  that  commissioners  had  been  appoint- 
ed, who  had  reported,  giving  to  her  the  half 
of  the  land  in  controversy;  and  that,  long  after 
said  judgment  had  become  dormant,  appel- 
lants had  procured  an  execution  for  costs,  and 
attempted  to  sell  the  said  land,  and  obtained 
a  deed  from  the  sheriff  of  Bexar  county,  and 
were  claiming  the  land  by  virtue  of  said  sale. 
Appellees  prayed  for  the  cancellation  of  said 
deed.  The  cause  was  tried  by  the  court,  and 
judgment  was  rendered  in  favor  of  appellees. 
Appellants  do  not  set  up  any  claim  to  the 
land  In  this  court  through  the  deed  mentioned 
In  the  answer  of  appellees. 

We  adopt  the  following  conclusions  of  fact 
made  by  the  trial  court:  "(1)  John  W.  Kinney 
and  Eliza  A.  Kinney  were  the  common  source 
of  title.  (2)  Albert  Haeberle  and  Julia  Haeb- 
erle  were  husband  and  wife  ever  since  A.  D. 
1867,  and  lived  together  as  such  up  to  the  year 
1890,  and  during  their  marriage  acquired,  by 
deed  executed  by  John  W.  Kinney  and  Eliza 
Kinney  unto  Albert  Haeberle,  In  1890,  six 
acres  of  land  In  Bexar  county,  which  consti- 
tuted community  property  of  said  Haeberle, 
and  the  east  half  of  which  is  the  land  in  con- 
troversy. There  was  a  house  on  the  land, 
which  land  and  house  were  occupied  by  them 
as  and  constituted  their  homestead  until  they 
separated,  in  1890,  when  they  removed  from 
Bexar  county  to  Guadalupe  county,  and  have 
resided  beyond  the  limits  of  Bexar  county  ever 
since  said  separation  of  1890,  and  abandoned 
their  said  homestead.  (3)  In  December,  1892, 
Mrs.  Julia  Haeberle  brought  suit  for  divorce 
in  the  district  court  of  Guadalupe  county 
against  Albert  Haeberle  for  alleged  cruel  treat- 
ment, and  also  sued  for  said  six  acres  of  land, 
claiming  the  same  as  her  separate  property, 
and  also  prayed  for  custody  of  the  children. 
(4)  Albert  Haeberle  was  duly  cited  In  the 
same  month,  and  on  May  6,  1893,  said  district 
court  rendered  judgment  in  said  suit,  granting 
the  divorce  prayed  for,  giving  the  custody  of 
the  children  to  her,  and  vesting  a  one  half  un- 
divided Interest  of  the  six  acres  in  her  and  the 
other  half  In  the  husband,  and  adjudging  all 
costs  of  the  divorce  proceedings  against  Albert 
Haeberle,  and  appointing  three  commissioners 
to  make  partition  of  said  land.  (5)  At  a  sub- 
sequent term  the  commissioners  were  remov- 
ed, and  others  appointed,  who  filed  their  re- 
port on  November  1, 1895.  (6)  At  the  Novem- 
ber term,  1895,  the  report  of  commissioners  of 
partition  was  confirmed  by  decree  of  said  dis- 
trict court,  allotting  to  and  vesting  in  Julia 
Haeberle  the  property  In  controversy  and  unto 
Albert  Haeberle  the  other  portion,  and  adjudg- 
ing to  each  one-half  of  the  costs  of  the  parti- 
tion proceedings;  which  report  of  the  com- 
missioners, with  the  decree  of  partition,  was 
recorded  In  Bexar  county  on  the  1st  day  of 
February,  1898,  at  the  Instance  of  plaintiffs. 

(7)  No  execution  was  ever  Issued  on  said  judg- 
ment, either  for  costs  or  any  other  purpose. 

(8)  On  June  12,  1893,  shortly  after  the  divorce 
was  granted,  execution  was  Issued  from  the 


justice  court  on  a  judgment  nearly  10  years 
old,  but  not  dormant,  for  $106.56,  said  judg- 
ment being  in  favor  of  Wilkins  against  Albert 
Haeberle,  and  rendered  during  his  marital  life 
with  Julia,  and  said  judgment  having  been 
kept  alive  by  Issuance  of  execution.    (9)  The 
constable  levied  upon  the  six  acres  on  June 
12,  1893,  and  on  July  4,  1893,  sold  the  same  at 
public  sale  to  Jay  MInter,  who  was  the  attor- 
ney of  Wilkins,  for  $50.   (10)  At  the  time  of 
sale  under  the  Wilkins  judgment  the  six  acres 
were  worth  $4,000.   (11)  At  the  time  of  sale 
MInter  had  actual  knowledge  of  the  divorce 
and  of  Mrs.  Haeberle' s  interest  in  the  proper- 
ty, and  recognized  her  half  interest  therein. 
The  constable  executed  a  deed  to  MInter  the  . 
same  day,  purporting  to  convey  all  the  right, 
title,  and  Interest  of  the  said  Albert  Haeberle 
In  the  six  acres  which  he  may  have  had  at 
the  time  of  levy.   (12)  This  deed  was  filed 
and  recorded  the  next  day,  July  5, 1893.  (13) 
The  next  day,  July  6,  1893,  Albert  Haeberle 
executed  unto  Jay  MInter  a  deed  purporting  to 
convey  unto  him  the  same  six  acres  for  a  con- 
sideration of  $1,600,  $1,100  of  which  MInter 
paid  in  cash,  and  $500  by  a  promissory  note 
executed  by  MInter  unto  Haeberle,  and  due  six 
months  thereafter,  which  note  was  secured  by 
a  vendor's  lien  expressly  retained  by  Albert 
Haeberle  in  the  deed  last  aforesaid.   (14)  On 
July  14,  1893,  the  decree  of  divorce  was  filed 
and  recorded  in  the  county  clerk's  office  of 
Bexar  county.   (15)  In  February,  1894,  Haeb- 
erle negotiated  said  vendor's  lien  note  for  val- 
ue unto  plaintiff  Mary  F.  Campbell.  That  At- 
torney Bergstrom,  In  the  sale  of  said  note  to 
plaintiff,  was  not  acting  as  her  agent  Before 
plaintiff  Campbell  purchased  the  note  there 
was  indorsed  upon  the  back  of  said  note  an 
extension  of  one  year.    (16)  In  1896  Mrs. 
Campbell  brought  suit  in  the  district  court 
for  the  Forty-Fifth  judicial  district  of  Bexar 
county  against  MInter  on  said  note,  and  for 
foreclosure  of  said  vendor's  lien  on  said  six 
acres,  and  recovered  judgment  in  her  own  sep- 
arate right  on  June  10, 1896.   Accordingly  and 
thereafter  an  order  of  sale  was  Issued  under 
said  judgment,  and  by  virtue  thereof  the  sher- 
iff made  sale  of  said  six  acres  on  October  6, 
1896,  and  the  same  was  bid  In  by  plaintiff 
Mary  F.  Campbell,  and  the  sheriff  made  a 
deed  to  her  purporting  to  convey  all  the  es- 
tate, right,  title,  and  interest  that  the  said 
MInter  had  on  July  0,  1893.   (17)  In  Decem- 
ber, 1897,  and  ever  since,  Judge  W.  W.  King 
has  been  the  attorney  of  plaintiff  Mary  F. 
Campbell,  and  as  such  he  procured  from  the 
clerk  of  Guadalupe  county  a  bill  of  costs  con- 
taining all  Items  of  costs  Incurred  In  the  di- 
vorce proceedings  and  in  the  partition  pro- 
ceedings, and  also  an  item  of  $1.75  incurred 
by  said  plaintiff  Campbell  in  said  month  of 
December  for  copy  of  partition  decree.  (19) 
Neither  the  clerk  nor  the  sheriff  nor  any  one 
else  ever  made  demand  of  said  Julia  Haeb- 
erle for  the  payment  of  such  costs,  or  any  part 
thereof.    (20)  Judge  King  placed  said  biU  of 
costs  In  the  hands  of  the  sheriff  of  Bexar 
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county,  who  made  a  levy,  by  virtue  thereof,  on 
the  Interest  of  Mrs.  Julia  Haeberle  in  the  land 
In  controversy,  and  sold  the  same  at  public 
sale  on  February  1,  1898,  unto  Mary  F.  Camp- 
bell for  the  sum  of  $20.  Whereupon  the  sher- 
iff made  a  deed  unto  Mary  F.  Campbell,  pur- 
porting to  convey  unto  her  all  the  estate, 
right,  title,  and  Interest  that  the  said  Julia 
Haeberle  had  on  the  4th  day  of  November, 
1685,  or  at  any  time  afterwards.  (21)  After 
the  sale,  on  February  9, 1808,  before  the  sher- 
iff made  his  return,  said  Julia  Haeberle  ap- 
peared in  the  district  clerk's  office  of  Guada- 
lupe county,  and  paid  all  costs  that  she  was 
liable  for  under  said  judgments.  (22)  There- 
after the  sheriff  of  Bexar  county  made  his  re- 
turn, and,  after  deducting  $5.20  for  his  fees, 
sent  the  balance  of  $14.80  ■  to  tbe  district 
clerk  of  Guadalupe  county,  who  promptly  re- 
turned the  same  to  the  sheriff  of  Bexar  county. 
(23)  Julia  Haeberle  (now  Antls)  was  married 
to  her  co-defendant,  Adolph  Antls,  on  July  4, 
1893.  (24)  On  July  1,  1893,  Julia  Haeberle 
conveyed  to  J.  B.  Dibrell  and  Emil  Moshelm 
an  undivided  one-eighth  Interest  in  said  six 
acres  of  land,  which  undivided  Interest  was 
thereafter,  on  July  19,  1893,  conveyed  by  said 
Dibrell  and  Moshelm  to  Adolph  Antis.  (25) 
That  the  plaintiff  Mary  F.  Campbell  had  con- 
structive, but  not  actual,  notice  of  the  Judg- 
ment recorded  in  Bexar  county  on  July  14, 
1893,  giving  to  Julia  Haeberle  (now  Antls) 
tbe  land  in  controversy,  and  that  she  likewise 
acquired  her  interest  pending  the  partition 
proceeding  in  the  divorce  suit  In  Guadalupe 
county.  At  the  time  plaintiff  purchased  the 
note  she  had  no  actual  notice  of  any  claim  to 
the  land  by  Julia  Haeberle  or  Adolph  Antls. 

(26)  At  the  time  of  tbe  levy  and  sale  under  the 
Wilklns  judgment  the  property  in  controversy 
had  been  abandoned  by  Julia  and  Albert 
Haeberle  as  their  homestead,  and  they  bad 
ceased  to  use  the  same  as  their  homestead. 

(27)  The  plaintiff  went  Into  possession  of  the 
property  In  controversy  at  the  date  of  her 
purchase  under  the  foreclosure  sale  against 
Mlnter,  and  remained  In  possession,  by  ten- 
ant, until  two  or  three  days  before  the  insti- 
tution of  the  suit,  when  Julia  Haeberle  placed 
a  tent  upon  the  property  and  moved  therein; 
whereupon  plaintiff  sued  out  a  writ  of  seques- ' 
tratlon." 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  admitting  in  evi- 
dence deeds  from  Julia  Haebe/le  to  Dibrell 
&  Mesheim,  and  from  the  latter  to  Adolph 
Antis,  conveying  a  part  of  the  property  In 
controversy;  the  ground  of  complaint  being 
that  appellees  had  specially  pleaded  their  title, 
and  said  deeds  were  no  part  of  the  title  plead- 
ed by  them,  and  were  therefore  Inadmissible. 
The  answer  of  appellees  did  not  specially 
plead  their  title.  There  was  a  plea  of  not 
guilty,  followed  by  a  cross  action  setting  up 
fraud  in  appellant  in  obtaining  a  deed  to  the 
land  through  an  execution  under  a  dormant 
judgment,  and  the  facts  pleaded  In  regard  to 
the  divorce  and  partition  of  the  land  were  not 


a  special  plea  of  title,  but  mere  matters  of  in- 
ducement leading  up  to  the  plea  of  fraud. 
The  cross  action  did  not  affect  the  vitality  of 
the  plea  of  not  guilty.  Mexia  v.  Lewis  (Tex.. 
Civ.  App.)  34  S.  W.  158. 

It  is  contended  In  the  second  assignment 
that  it  was  error  to  admit  in  evidence  a  de- 
cree of  the  district  court  of  Guadalupe  coun- 
ty rendered  in  a  divorce  suit  between  Juliar 
Haeberle  (now  Antis)  and  Albert  Haeberle, 
awarding  each  party  an  undivided  one-half 
Interest  in  six  acres  of  land,  which  judgment 
was  recorded  in  Bexar  county  on  July  14, 1893, 
because  said  judgment  was  recorded  before 
commissioners  appointed  to  partition  the  land 
had  reported  and  had  their  report  confirmed; 
It  is  provided  in  article  4649,  Rev.  St.,  that 
"every  partition  of  any  tract  of  land  or  lot, 
made  under  any  order  or  decree  of  any  court 
and  every  judgment  or  decree  by  which  the 
title  of  any  tract  of  land  or  lot  is  recovered, 
shall  be  duly  recorded  in  tbe  clerk's  office  of 
the  county  court  in  which  such  tract  of  land 
or  lot  or  part  thereof  may  lie,  and  until  so 
recorded,  such  partition,  judgment  or  decree 
shall  not  be  received  in  evidence  in  support  of 
any  right  claimed  by  virtue  thereof."  If  the 
judgment  did  not  partition  the  land,  it  was 
still  a  "judgment  or  decree"  of  a  court  "by 
which  the  title  to  land  was  recovered,"  and, 
being  duly  recorded,  was  by  the  terms  of  the 
statute  admissible  for  that  reason. 

Jay  Mlnter,  through  whom  appellant  claim- 
ed title,  was  permitted  to  testify  that  at  tbe 
time  he  purchased  the  land  he  had  notice  that 
Julia  Haeberle  had  title  to  one-half  of  it,  and 
objection  is  urged  to  tbe  testimony  on  the 
ground  that  Mlnter  should  not  have  been  al- 
lowed to  Impeach  his  title  after  having  parted 
with  the  title  to  it  Mrs.  Campbell  claimed 
the  land  through  Mlnter,  and  if  he  had  been 
a  bona  fide  purchaser  of  tbe  land,  without  no- 
tice, his  good  faith  would  have  inured  to  her 
benefit,  and  It  was  therefore  admissible  to- 
show  by  Minter  that  he  had  actual  notice  of 
the  title  of  Mrs.  Haeberle  when  he  acquired 
title.  If  the  testimony  was  improperly  ad<- 
mltted,  it  was  not  Injurious,  for  the  reason 
that  the  same  facts  were  testified  to  by  Dib- 
rell. The  testimony  of  Mlnter  did  not  tend 
to  Impeach  any  title  conveyed  by  him;  the 
title  he  had  being  the  interest  that  Albert 
Haeberle  had  in  the  six  acres  of  land,  and 
being  the  only  title  conveyed  to  appellant. 
Jay  Mlnter  testified  that  the  six  acres  of  land 
were  originally  worth  $4,000,  and  afterwards 
$8,500,  and  was  allowed  to  state,  over  the  ob- 
jection of  appellant,  that  he  had  been  offered1 
$4,000  for  the  land.  Appellant  does  not  at- 
tempt to  show  how  the  evidence  was  Injuri- 
ous to  her  cause,  if  not  admissible,  and  we  fall* 
to  see  how  it  could  have  affected  the  Judg- 
ment of  the  court.  The  judgment  of  the  dis- 
trict court  of  Guadalupe  county  was  duly  re- 
corded when  Mrs.  Campbell  purchased  the 
note  executed  by  Minter,  and  It  put  her  upon 
notice  that  Mrs.  Haeberle  was  the  owner  of 
an  undivided  one-half  interest  in  the  six  acres- 
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of  land,  and  that  commissioners  had  been  ap- 
pointed to  divide  the  land.  It  does  not  mat- 
ter that  the  judgment  was  not  recorded  when 
Mlnter  bought  from  Albert  Haeberle,  for  the 
reason  that  Mlnter  had  actual  notice  of  the 
claim  of  Mrs.  Haeberle  at  the  time  be  bought, 
and  she  cannot  claim  through  his  bona  fides; 
but  her  title  must  rest  upon  the  fact  that, 
when  she  bought  the  note,  she  had  no  notice 
of  the  claim  of  Mrs.  Haeberle. 

In  the  fifth  assignment  It  is  claimed  that  the 
judgment  In  this  case  is  erroneous  because 
appellant  deraigned  title  through  a  Judgment 
for  which  the  community  estate  of  Albert  and 
Julia  Haeberle  was  liable,  and  that  the  par- 
tition could  not  affect  that  liability.  Appel- 
lant did  not  deraign  title  through  the  execu- 
tion sale  made  under  the  Judgment  against 
Albert  Haeberle,  but  claimed  the  land  through 
the  foreclosure  of  a  vendor's  lien  that  was 
given  by  Mlnter  to  Haeberle.  Minter,  after 
buying  at  the  execution  sale,  bought  the  land 
from  Haeberle,  knowing  that  he  owned  only 
one-half  of  it,  and  gave  him  the  note,  after- 
wards bought  by  appellant,  for  the  purchase 
money.  When  appellant  bought  that  note  she 
occupied  the  same  position  occupied  by  Albert 
Haeberle.  If  be  had  sought  a  foreclosure  of 
the  Hen  held  by  nim,  it  could  have  been  only 
on  the  Interest  owned  by  him  in  the  land  when 
he  sold,  and  Mlnter  could  not  have  avoided 
the  effect  of  the  lien  by  showing  that  he  had 
bought  the  land  at  execution  sale.  In  other 
words,  under  the  facts  of  this  case,  the  mat- 
ter should  be  viewed  as  though  no  execution 
sale  had  ever  taken  place,  because  appellant 
does  not  and  cannot  possibly  deraign  title 
through  that  sale,  but  must  get  It  through  a 
sale  made  by  a  man  whose  title  is  antagonis- 
tic to  the  execution  sale.  In  order  for  appel- 
lant to  have  occupied  a  different  and  more 
Impregnable  position  than  that  occupied  by 
the  payee  In  the  vendor's  lien  note,  she  must 
have  become  the  owner  of  the  note,  before 
maturity,  for  a  valuable  consideration,  and 
without  notice  of  the  claim  of  Mrs.  Haeberle. 
But  we  have  seen  that  she  did  have  notice  of 
the  claim,  and.  must  therefore  occupy  the  posi- 
tion of  the  husband  who  undertook  to  sell  and 
retain  a  lien  on  property  which  had  been  de- 
creed to  belong  to  his  divorced  wife.  There 
is  no  error  in  the  judgment,  and  it  is  affirmed. 

On  Motion  for  Rehearing. 

(May  17,  1899.) 

Mlnter  testified  that  at  the  time  he  bought 
the  land  he  knew  that  Mrs.  Haeberle  owned 
one-half  the  land,  that  he  knew  of  the  parti- 
tion, and  participated  In  It,  and  that  the  par- 
tition had  been  made  at  his  suggestion.  He 
did  not  Intend  to  buy  the  interest  of  Mrs. 
Haeberle,  and  In  his  deed  from  the  sheriff 
only  the  interest  of  the  husband  was  convey- 
ed, It  does  not  matter  that  the  land  set  apart 
In  the  partition  may  have  been  liable  for  the 
debt.  It  was  not  bought  by  Minter.  The 
execution  was  levied  after  the  partition.  It 


does  not  enlarge  the  claim  of  appellants,  if 
the  interest  bought  by  Minter  at  execution 
sale  is  tacked  to  that  obtained  through  Haeb- 
erle, because  the  interests  are  identical. 
There  is  not  the  semblance  of  a  conflict  be- 
tween the  opinion  in  this  case  and  that  in  the 
case  of  Orandjean  v.  ilunke  (Tex.  Civ.  App.) 
39  S.  W.  915.  As  In  the  latter  opinion,  we 
hold  that  the  whole  of  the  community  prop- 
erty was  liable  for  community  debts;  but  that 
doctrine  does  not  prevent  a  judgment  creditor 
from  selling  the  interest  of  the  husband,  and 
not  that  of  the  wife.  The  only  one  who 
would  have  any  ground  of  objection  to  such 
proceeding  would  be  the  husband.  In  this 
case  Wilkins,  the  judgment  creditor,  through 
his  attorney,  Jay  Minter,  chose  to  sell  only 
the  Interest  of  Haeberle  in  the  land,  and  not 
the  Interest  of  his  divorced  wife,  and  obtain- 
ed title  through  the  execution  sale  to 
Haeberle's  interest  alone.  Those  claiming 
through  Mlnter  can  claim  no  more  than  he 
obtained  at  the  execution  sale.  The  motion 
for  rehearing  will  be  overruled. 


MONDAY  et  al.  v.  VANCE  et  aU 
(Court  of  Civil  Appeals  of  Texas.  March  1, 
1809.) 

TRUSTS — FRAUDULENT  CONVEYANCE — VALIDI- 
TY —  SUBSEQUENT  CONVEYANCE  —  EFFECT-r 
TRUSTEE'S  RIGHTS — BENEFICIARIES'  RIGHTS 
— REPLEVIN — VALUE  OF  PROPERTY— RECOV- 
ERY ON  BOND— AMOUNT. 

1.  A  conveyance  of  land  by  a  husband  and 
wife  in  trust  for  the  benefit  of  the  wife  and 
minor  children,  though  voluntary,  or  made  with 
intent  to  defraud  the  husband's  existing  cred- 
itors, cannot  be  impeached  by  subsequent  cred- 
itors with  record  notice  thereof. 

2.  A  husband  and  wife  conveyed  certain  prop- 
erty to  a  trustee,  to  the  use  of  the  wife  and 
certain  minors,  without  prescribing  the  disposi- 
tion of  the  property  after  the  trust  should  have 
been  executed.  Subsequently  the  grantors  con- 
veyed a  moiety  of  their  interests  in  the  trust 
property  to  defendants.  Held,  that  the  latter 
deed  was  not  void,  but  conveyed  the  reserved 
or  remaining  estate  of  the  husband  and  wife 
after  the  execution  of  the  trust. 

3.  The  trustee  was  entitled  to  the  possession 
and  control  of  the  property,  under  the  trust 
deed,  during  the  life  of  the  wife  and  the  minori- 
ty of  the  children,  as  against  the  subsequent 
grantees. 

.  4.  Where  an  active  trust  of  property  is  cre- 
ated for  the  use  of  a  married  woman  and  her 
minor  children,  and  an  alienation  of  their  in- 
terests would  be  incompatible  with  the  pur- 
poses of  the  trust,  the  beneficiaries  have  no 
power  to  alienate  such  interest,  though  no  re- 
striction of  such  power  was  expressed  in  the 
conveyance. 

5.  Plaintiffs  in  replevin,  having  alleged  the 
value  of  the  property,  are  not  entitled  to  judg- 
ment on  defendant's  replevin  bond  exceeding  the 
sum  alleged. 

G.  In  the  absence  of  proof  of  the  value  of 
property  replevied  at  the  time  of  the  trial.  It 
will  be  presumed  to  be  of  the  same  value  then 
as  found  by  the  court  when  replevied. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Suit  by  J.  M.  Vance  and  others  against 
Robert  Monday  and  others.    From  a  Judg 

i  Writ  of  error  denied  by  supreme  court. 
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merit  for  plaintiffs,  defendants  appeal  Modi- 
fied and  affirmed. 

Carlos  Bee,  Jos.  Ryan,  R.  L.  Summerlin,  and 
Q ark  &  Gulnn,  for  appellants.  Franklin, 
Cobbs  &  McGown,  for  appellees. 

NEILL,  J.  This  suit  was  brought  by  J.  M. 
Vance,  trustee,  and  John  P.  Rice,  Virgie  Lee 
Rice,  Daisy  Rice,  Frank  Rice,  and  Lettie  Rice, 
who  sued  by  their  next  friend,  J.  M.  Vance, 
against  J.  P.  Rice  and  wife,  M.  F.  Rice,  pa- 
rents of  the  aforenamed  minors,  and  Robert 
Monday,  Newton  Monday,  Hermann  Schultze, 
Jr.,  and  his  wife,  Glenn  L.  Raymond,  L. 
Mahncke,  and  H.  Rilling,  to  recover  certain 
real  and  personal  property  described  in  the 
first  instrument  copied  In  our  conclusions  of 
fact,  and  to  cancel  a  deed  made  by  J.  P.  Rice 
and  wife  to  Robert  and  Newton  Monday,  and 
also  one  from  Robert  and  Newton  Monday  to 
vilenn  Raymond,  which  deeds  are  more  par- 
ticularly described  in  our  conclusions  of  fact. 
The  appellants  (defendants  below)  answered 
by  general  and  special  exceptions,  a  general 
denial,  and  interposed  a  special  plea  In  which 
they  pleaded  that  the  property  conveyed  by 
the  deed  of  November  29,  1893,  by  Mary  F. 
and  J.  P.  Rice  to  J.  M.  Vance,  as  trustee,  was 
the  community  property  of  the  grantors,  and 
subject  to  the  payment  of  their  community 
debts;  that  J.  P.  Rice  at  and  before  the  date 
of  the  execution  of  the  deed  was  insolvent, 
and  that  it  was  made  for  the  purpose  of  de- 
frauding his  creditors;  that  said  deed  was  not 
recorded  until  the  14th  day  of  December,  1893, 
and  that,  on  the  day  after  it  was  filed  for  rec- 
ord, defendants  J.  P.  Rice  and  wife  entered 
into  a  contract  with  Robert  Monday,  one  of 
defendants,  for  the  sale  of  said  property,  and 
at  that  time  a  part  of  the  consideration  paid 
by  the  latter  for  the  property  was  delivered 
to  J.  P.  Rice  and  wife;  that  afterwards,  on 
the  2d  of  January,  1891,  the  said  J.  P.  Rice 
and  wife  received  the  full  consideration  for 
said  property,  and  executed  and  delivered  to 
Robert  and  Newton  Monday  one  of  the  deeds 
sought  to  be  canceled;  that,  at  the  time  Bald 
deed  was  delivered,  Rice  and  wife  represent- 
ed that  they  had  a  good  and  indefeasible  title 
to  all  of  said  property,  and  that  defendants, 
relying  on  their  representations,  did  not  ex- 
amine the  deed  records,  and  were  induced  not 
to  do  so  by  said  representations  of  Rice  and 
wife;  that  neither  they  nor  any  of  them  knew 
of  the  execution  or  delivery  of  said  deed  to 
Vance.  Plaintiffs  excepted  to  that  part  of  the 
special  answer  which  set  up  the  Insolvency 
of  J.  P.  Rice  at  the  time  the  deed  was  made 
to  Vance,  upon  the  ground  that  it  was  Imma- 
terial whether  he  was  solvent  or  Insolvent  at 
that  date,  and  did  not  affect  the  instrument 
under  which  plaintiffs  claim  the  property,  be- 
cause it  appeared  from  the  allegations  of  the 
defendant  that,  at  the  time  of  its  execution 
and  record,  Newton  and  Robert  Monday  were 
not  creditors  of  John  P.  and  Mary  F.  Rice, 
and  that  they  were  not  purchasers  for  a  valu- 


able consideration  without  notice,  for  the  rea- 
son that  at  the  time  of  their  alleged  purchase 
the  conveyance  to  James  Milton  Vance,  trus- 
tee, had  been  duly  recorded.  This  exception 
was  sustained  by  the  court  The  case  was 
tried  before  the  court  without  a  Jury,  and 
Judgment  was  rendered  in  favor  of  appellees 
against  appellants,  as  prayed  for,  from  which 
Judgment  this  appeal  is  prosecuted. 

Conclusions  of  Fact 

The  instrument  under  which  appellees  claim 
the  property  In  controversy  is  as  follows: 
"The  State  of  Texas,  County  of  Bexar.  This 
indenture,  made  this  29th  day  of  November, 
1893,  wltnesseth  that  Mary  F.  Rice,  who  be- 
fore her  marriage  was  Mary  F.  Vance,  who 
was  a  daughter  of  William  Vance,  of  the  city 
of  San  Antonio,  Bexar  county,  Texas,  inher- 
ited before  her  majority,  from  her  father,  who 
died  when  she  was  a  child,  the  real  property 
hereinafter  described.  Whereas,  said  proper- 
ty is  the  separate  property  of  Mary  F.  Rice; 
and  whereas,  it  was  necessary  for  her  to  re- 
ceive the  rents,  profits,  Increase,  and  Income 
of  all  of  said  property  hereinafter  described 
as  a  support  for  herself  and  maintenance  of 
her  family  and  the  proper  education  of  her 
children:  Therefore  the  said  Mary  F.  Rice, 
Joined  by  her  husband,  J.  P.  Rice,  does  here- 
by bargain,  sell,  and  convey  unto  James  Mil- 
ton Vance,  of  Bexar  county,  state  of  Texas, 
the  following  described  property,  to  wit:  Be- 
ing in  Bexar  county,  and  the  state  of  Texas, 
on  the  south  bank  of  the  Medina,  beginning 
at  the  N.  W.  corner  of  land  of  B.  G.  Butler, 
at  a  point  on  the  bank  of  the  Medina  river; 
thence  along  Butler's  west  line  south,  24%  de- 
grees west,  to  Corpus  Christ!  road;  thence 
along  said  road  to  a  line  recently  made  by 
William  Locke,  county  surveyor,  for  G.  Tou- 
douza;  thence  north,  24%  degrees  east  to  the 
Medina  river;  thence  along  said  river,  with 
its  meanders,  to  the  place  of  beginning,— con- 
taining 281  acres  of  land;  being  a  portion  of 
the  Manuel  de  Luna  league,  and  more  fully 
described  In  a  deed  from  De  Hymel  to  the 
grantees  herein,  recorded  in  book  voL  44,  page 
222,  Bexar  County  Records.  All  that  tract  or 
parcel  of  land  situated  in  Bexar  county,  Tex- 
as, within  the  corporate  limits  of  the  city  of 
San  Antonio,  being  a  business  lot  fronting 
twenty-two  and  one-fourth  feet  on  the  south 
side  of  West  Commerce  street  and  the  next 
lot  east  from  the  lot  on  the  southeast  corner 
of  West  Commerce  and  Yturrl  streets,  with  a 
two-story  stone  building  thereon.  Said  lot  is 
bounded  on  the  north  by  West  Commerce 
street  east  by  property  of  Peter  Gallagher, 
south  by  property  of  Eliza  Gallagher,  and 
west  by  property  of  Francis  B.  Vance.  The 
property  herein  described  Is  the  same  vested 
In  Mary  Francis  Rice  (formerly  Vance)  by  the 
last  will  of  her  father,  William  Vance,  de- 
ceased, and  all  the  cattle,  fifty  head;  horses, 
eighteen  head;  sheep,  twenty  head;  goats, 
fifty-one  head;  hogs,  seventy  head,— now  own- 
ed by  her,  and  upon  the  farm  herein  first  de- 
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scribed,  in  Bexar  county,  Texas.  To  have 
and  to  hold  the  same  unto  the  said  James 
Milton  Vance,  trustee  for  the  said  Mary  F. 
Rice  and  her  children,  to  be  by  him  held,  man- 
aged, and  controlled  for  the  purpose  of  mak- 
ing the  same  produce  all  the  Income,  rents, 
and  profits  possible,  and  to  use  all  the  income, 
rents,  and  profits  of  said  property  received  by 
him,  after  paying  taxes  and  other  necessary 
expenses,  in  furnishing  to  said  Mary  F.  Rice 
and  her  children  a  support  and  maintenance, 
and  the  education  of  her  children;  and  the  said 
James  Milton  Vance  does  hereby  execute  this 
deed,  and  by  so  doing  hereby  acknowledges 
himself  bound  to  carry  out  every  provision 
thereof.  Witness  our  hands  this  29th  day  of 
November,  1883.  [Signed]  M.  F.  V.  Rice. 
J.  M.  Vance.  J.  P.  Rice."  This  deed  was 
filed  for  record  on  the  14tb  day  of  December, 
1898,  In  the  office  of  the  county  clerk  of  Bexar 
county.  On  said  date  James  M.  Vance,  one 
of  appellees,  accepted  the  trust  Imposed  upon 
him  by  said  instrument,  and  proceeded  to  ex- 
ecute It  It  is  by  virtue  of  this  instrument 
the  appellees  seek  to  recover  the  property  in 
controversy.  It  does  not  appear  from  the  evi- 
dence adduced  upon  the  trial  In  the  court  be- 
low whether  the  property  conveyed  was  the 
separate  property  of  Mary  F.  Rice,  or  the  com- 
irunity  property  of  herself  and  husband,  J.  P. 
Rice,  though  evidence  was  offered  (which  was 
excluded)  to  show  that  it  was  community 
property.  On  the  23d  day  of  January,  1884, 
J.  P.  Rice  and  his  wife,  Mary  F.,  executed  and 
delivered  to  Robert  and  Newton  Monday  the 
following  deed:  "The  State  of  Texas,  County 
of  Bexar.  Know  all  men  by  these  presents 
that  we,  John  P.  Rice,  herein  joined  by  my 
wife,  Mary  F.  Rice,  of  the  county  of  Bexar, 
and  state  of  Texas,  for  and  In  consideration 
of  the  sum  of  $4,000  to  us  in  hand  paid  by 
Robert  Monday  and  Newton  Monday,  both  of 
Lathrop,  Clinton  county,  In  the  state  of  Mis- 
souri, have  granted,  sold,  and  conveyed,  and 
by  these  presents  do  grant,  sell,  and  convey, 
unto  the  said  Robert  Monday  and  Newton 
Monday,  one-half  of  all  and  each  of  our  right 
and  interest  in  what  is  known  as  the  'River- 
side Stock  Farm,'  situated  In  Bexar  county, 
state  of  Texas,  about  15  miles  south  from  the 
city  of  San  Antonio,  and  fronting  on  the  S. 
bank  of  the  Medina  river,  bounded  and  de- 
scribed as  follows,  to  wit:  On  the  north  by 
the  Medina  river,  on  the  west  by  land  belong- 
ing to  Mr.  Onstave  Toudouza,  south  by  the 
Corpus  Christ!  road,  and  east  by  property 
formerly  belonging  to  E.  C.  Butler,  deceased, 
at  a  point  on  the  Medina  river;  thence  along 
Bald  Butler's  west  line,  S.,  22%  deg.  W.,  by 
the  Corpus  Christ!  road;  thence  along  said 
road  to  west  line  made  by  W.  M.  Locke,  coun- 
ty surveyor  of  Bexar  county,  for  Mrs.  Gustave 
Toudouza;  thence  north,  22%  deg.  E.,  to  the 
Medina  river;  thence  along  said  river,'  with 
its  meanders,  to  the  place  of  beginning,— and 
containing  281  acres  of  land,  more  or  less,  and 
being  a  portion  of  the  Manuel  de  Luna's 
league  of  land;  and  the  same  was  conveyed  to 


us  by  F.  O.  De  Hymel  and  his  wife,  Catherine 
De  Hymel,  by  deed  dated  Dec.  30,  1888,— to- 
gether with  %  interest  In  all  the  Improve- 
ments thereon,  and  %  interest  In  all  the  stock, 
consisting  in  horses,  cattle,  sheep,  goats,  and 
hogs,  and  also  %  Interest  in  all  the  farming 
implements.  To  have  and  to  hold  the  above- 
described  premises  and  property,  together 
with,  all  and  singular,  the  rights,  privileges, 
and  appurtenances  to  the  same  belonging  in 
any  manner,  unto  the  said  Robert  Monday  and 
Newton  Monday,  their  heirs  and  assigns,  so 
that  neither  ourselves  nor  our  heirs,  nor  any 
person  or  persons  under  or  through  us,  snail 
at  any  time  hereafter  have  any  claim  or  de- 
mand, any  right  or  title,  to  the  said  premises 
and  property,  or  its  appurtenances,  or  to  any 
part  thereof:  In  witness  whereof  we  have 
hereunto  subscribed  our  hands,  in  the  city  of 
San  Antonio,  this  2nd  day  of  January,  A.  D. 
1894.  [Signed]  John  P.  Rice.  M.  F.  V. 
Rice."  On  the  29th  day  of  May,  1894,  Robert 
and  Newton  Monday,  by  their  deed  of  that 
date,  conveyed  to  Glenn  Raymond  their  in- 
terest in  the  real  property  described  in  the 
foregoing  deed.  The  two  deeds  last  mention- 
ed were  filed  for  record  in  the  office  of  the 
county  clerk  of  Bexar  county  on  the  29  th  day 
of  May,  1894.  The  plaintiffs  below  (appellees) 
allege  these  two  deeds  are  a  cloud  upon  their 
title,  and  pray  for  their  cancellation.  On  the 
1st  day  of  May,  1894,  Robert  and  Newton 
Monday  conveyed  the  personal  property  de- 
scribed in  their  deed  from  J.  P.  Rice  and  wife 
to  Hermann  Schultze,  Jr.,  and  his  wife,  who 
claim  said  personal  property  by  virtue  of  said 
conveyance.  This  personal  property  was  on 
June  4, 1894,  seised  by  virtue  of  a  writ  of  seq- 
uestration issued  in  this  case.  After  its 
seizure,  on  June  6,  1894,  Hermann  Schultze, 
Jr.,  and  Mrs.  Hermann  Schultze,  Jr.,  his  wife, 
as  principals,  and  L.  Mahncke  and  H.  Rilling, 
as  sureties,  filed  with  the  officer,  in  accordance 
with  the  statute,  a  replevy  bond,  whereby 
they  obligated  themselves  to  pay  James  Mil- 
ten  Vance,  trustee,  the  sum  of  $890,  condi- 
tioned in  the  manner  required  by  the  statute. 
No  evidence  as  to  the  value  of  the  personal 
property  at  the  time  of  trial  was  Introduced, 
but  the  proof  showed  that  its  value,  as  it  ex- 
isted at  the  time  replevied  and  converted,  was, 
in  the  aggregate,  $1,880. 

Conclusions  of  Law. 

1.  The  court  did  not  err  in  sustaining  appel- 
lees' exception  to  appellants'  special  answer. 
The  deed  from  Rice  and  wife  to  Vance,  as 
trustee,  conveyed  the  legal  title  to  Vance  for 
the  use  and  benefit  of  Mary  F.  Rice  and  her 
children,  and  whether  a  voluntary  gift  or 
made  with  the  Intention  of  defrauding  Rice's 
then  existing  creditors,  was  valid  against  all 
subsequent  creditors  or  purchasers  with  no- 
tice; and  the  defendants,  In  their  special  an- 
swer, admitted  that  they  were  not  creditors 
of  Rice  when  he  made  the  deed,  but  were  sub- 
sequent purchasers,  with  record  notice  of  the 
deed.  De  Garca  v.  Galvan,  55  Tex.  53;  Clay- 
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brooks  y.  Kelly,  61  Tex.  634;  Lewis  v.  Simon, 
72  Tex.  474,  10  S.  W.  654;  Bavoust  v.  York 
(Tex.)  46  S.  W.  61. 

2.  It  is  contended  by  appellants,  In  their 
ninth  assignment  of  error,  that  no  title  what- 
ever passed,  or  was  Intended  to  pass,  by  virtue 
of  the  deed  from  Rice  and  wife  to  Vance.  Aft- 
er a  preliminary  statement  of  the  facts  in  this 
case,  we  certified  to  the  supreme  court  the 
following  questions:  "(1)  Was  the  effect  of 
the  deed  first  mentioned  In  the  statement 
such  as  to  devest  Rice  and  wife  of  title  to  the 
property,  and  vest  It  in  Vance,  and  render  the 
subsequent  conveyance  of  Rice  and  wife  to 
Robert  and  Newton  Monday  absolutely  void? 
(2)  If  its  effect  was  not  to  render  the  subse- 
quent conveyance  void,  what  title.  If  any, 
passed  to  the  grantees  In  such  subsequent 
conveyance?"  To  which  we  received  the  fol- 
lowing answers:  "(1)  We  are  of  the  opinion 
that  the  deed  from  Rice  and  wife  to  Vance,  as 
trustee,  conveyed  to  the  latter  a  title  which 
was  limited  to  the  purposes  of  the  trust.  In 
other  words,  we  think  that  the  title  of  the 
trust  would,  of  necessity,  cease  upon  the  death 
of  all  the  beneficiaries.  It  may  possibly  cease 
upon  the  death  of  Mrs.  Rice,  and  upon  all 
of  her  children  attaining  their  majority.  The 
conveyance  does  not  undertake  to  prescribe 
how  the  property  shall  devolve  after  the 
>trust  should  have  been  completely  executed; 
that  ier  to  say,  after  the  death  of  the  wife,  and 
death  or  majority  of  the  children,  as  the  case 
may  be.  It  follows,  therefore,  we  think,  that 
the  effect  of  the  first  deed  was  merely  to  carve 
out  of  the  estate  in  the  property  the  usufruc- 
tuary interest  for  the  support  of  the  wife  and 
the  maintenance  and  education  of  her  chil- 
dren, and  to  leave  what  remained  unaffected 
by  the  conveyance.  That  reserved  or  remain- 
ing estate  could  be  conveyed  by  the  Joint  deed 
of  the  husband  and  wife.  We  therefore  an- 
swer that  the  deed  of  Rice  and  wife  to  Rob- 
ert and  Newton  Monday  was  not  void.  (2) 
The  second  question  is  one  of  more  difficulty. 
It  is  well  settled  In  England,  as  a  general 
rule,  that  an  equitable  estate  for  life  carries 
with  it  the  power  of  alienation  by  the  bene- 
ficiaries, and  that  It  may  be  subjected  to  the 
payment  of  their  debts.  A  different  rule  pre- 
vails In  some  of  the  courts  of  this  country, 
and  notably  in  our  own  state.  Wallace  v. 
Campbell,  53  Tex.  229;  Nichols  v.  Eaton,  91 
U.  8.  716;  Shankland's  Appeal,  47  Pa.  St. 
113;  White's  Ex'rs  v.  White,  30  Vt.  338; 
Pope's  Ex'rs  v.  Elliott,  8  B.  Hon.  56;  Camp- 
bell v.  Foster,  35  N.  Y.  361.  But  all  the  au- 
thorities recognize  an  exception  in  favor  of 
married  women,  and  It  is  universally  held 
that  a  conveyance  may  be  made  in  trust  for 
their  benefit,  with  a  restriction  upon  their 
power  of  alienation.  Certainly  there  Is  no 
rule  of  law  or  equity  which  stands  In  the  way 
of  the  interest  which  passed  to  Mrs.  Rice  un- 
der the  deed  being  made  inalienable  by  her. 
But  the  conveyance  contains  no  words  which 
expressly  restrict  ber  power  of  conveying  her 
beneficial  interest.   While  this  is  true,  it  is 


also  true  that  the  right  of  alienation  by  the 
beneficiaries  in  the  deed  in  question  is  utterly 
Inconsistent  with  the  purposes  of  the  trust. 
The  trust  is  an  active  one.  The  deed  makes 
it  the  duty  of  the  trustee  to  manage  and  con- 
trol the  property  so  as  to  produce  the  greatest 
possible  income,  and  to  appropriate  the  entire 
net  income  to  the  support  of  Mrs.  Rice  and 
to  the  education  and  maintenance  of  her  chil- 
dren. The  very  purpose  of  the  deed  in  ques- 
tion was  to  provide  a  permanent  support  for 
the  wife  and  children,  and  the  means  of  edu- 
cating the  latter.  To  permit  an  alienation  of 
the  interest  of  the  beneficiaries  is  destructive 
of  the  trust  and  Incompatible  with  Its  pur- 
poses. In  such  cases  the  authorities  hold  that 
there  Is  no  power  of  alienation,  although  no 
restrictions  upon  the  power  are  expressed  in 
the  conveyance.  Perkins  v.  Hays,  8  Gray, 
405;  Smith  v.  Towers  (Md.)  14  Atl.  497; 
Key  Ber  v.  Mitchell,  67  Pa.  St.  473;  Barnes 
v.  Dow,  59  Vt.  680,  10  Atl.  258;  Page  v.  Way, 
3  Beav.  20.  Besides,  to  hold  that  the  wife 
could  alienate  her  beneficial  interest  In  the 
property  conveyed  in  trust  to  Vance  would  be 
to  hold  that  she  had  reserved,  so  far  as  her 
own  interest  is  concerned,  the  power  of  revo- 
cation. But  a  grantor  in  a  voluntary  settle- 
ment cannot  revoke  his  grant  unless  the  pow- 
er of  revocation  be  reserved  In  the  conveyance. 
Ewing  v.  Jones  (Ind.  Sup.)  29  N.  E.  1057; 
Thurston,  Petitioner,  154  Mass.  597,  29  N.  E. 
53;  Hellman  v.  McWllllams,  70  Cal.  449,  11 
Pac.  659.  We  answer  that  while  the  wife  and 
children  live,  and  at  least  while  the  children 
are  minors,  Vance,  the  trustee,  is  entitled  to 
the  possession  and  control  of  the  property,  to 
the  end  that  he  may  execute  the  purposes  of 
his  trust."  These  answers,  which  we  adopt  as 
our  conclusions,  dispose  of  all  of  appellants' 
assignments  relating  to  the  effect  of  said  deed. 

3.  The  value  of  the  personal  property  se- 
questered from  the  possession  of  Hermann 
Schultze  and  replevied  by  him  was  alleged  in 
plaintiffs'  petition  to  be  $1,000.  The  trial 
judge  found  the  value  of  said  property,  at  the 
time  it  was  replevied,  to  be  $1,860,  and  ren- 
dered judgment  against  him  for  that  amount, 
and  against  the  sureties  on  his  replevy  bond 
for  the  sum  of  $890,  and  provided  in  the  judg- 
ment that  Schultze  and  the  sureties  on  his 
replevy  bond  could,  In  accordance  with  the 
statute,  within  10  days  of  the  date  of  judg- 
ment, satisfy  it  by  delivering  to  the  officers 
authorized  to  receive  the  same  all  or  any  of 
the  cattle  described  In  the  judgment  (each 
head  of  cattle  being  particularly  described, 
and  its  value  found  by  the  court),  and  that  he 
and  his  sureties  should  be  entitled  to  receive 
as  a  credit  upon  said  judgment  the  value  of 
the  animal  or  animals  returned  to  the  officer 
authorized  to  receive  the  same  In  accordance 
with  statute.  The  plaintiffs,  having  alleged 
the  value  of  the  property  to  be  $1,000,  could 
not  recover  a  greater  value,  and  the  judgment 
of  the  court  In  excess  of  that  amount  is  mani- 
festly erroneous.  There  being  no  proof  as  to 
the  value  of  the  cattle  at  the  time  of 
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trial,  the  presumption  la  that  they  were  of  the 
same  value  then  as  found  by  the  court  when 
they  were  replevied.  Norwood  v.  Bank  (Tex. 
Civ.  App.)  45  S.  W.  297;  Id.  (Tex.  Sup.)  48 
8.  W.  8. 

The  judgment  of  the  district  court,  In  so  far 
aa  it  cancels  die  deeds  under  which  appellants 
claim  the  property,  is  reversed  and  set  aside; 
its  judgment  against  H.  Schultze  for  $1,860 
is  also  reversed  and  set  aside;  and  judgment 
is  here  rendered  in  favor  of  plaintiffs  against 
him  for  81,000,  which  was  all  they  alleged  In 
the  petition  the  personal  property  appropriated 
by  him  was  worth.  This  judgment  against 
him  includes  the  judgment  rendered  against 
the  sureties  on  his  replevy  bond  of  $890, 
which  said  sum  of  $890  shall  bear  interest 
only  from  the  date  of  the  trial;  and  it  may 
be  satisfied  in  whole  or  in  part  by  delivering 
to  the  officers  authorised  to  receive  the  same 
any  or  all  of  the  cattle  described  in  the  judg- 
ment of  the  district  court,  as  provided  by 
statute,  and  he  and  bis  sureties  shall  be  en- 
titled to  receive  as  a  credit  upon  said  judg- 
ment for  $1,000  here  rendered  the  value  of  the 
animal  or  animals  returned  to  the  officer  au- 
thorized to  receive  the  same,  in  the  proportion 
that  the  value  assessed  by  the  trial  court  bears 
to  $1,800.  The  judgment  against  the  sureties 
for  costs  is  also  set  aside.  The  judgment  of 
the  district  court  in  all  other  respects  is  af- 
firmed. 


DULIN  et  al.  v.  KNECHTEL. 
(Court  of  Civil  Appeals  of  Texas.   Hay  10, 
1890.) 

LKASK — ASSUMPTION— EVIDENCE — BREACH 
—DAMAGES. 

1.  Where  a  tenant,  in  the  presence  of  the  land- 
lord, charged  plaintiff  with  having  a  gemmed  his 
contract,  and  no  denial  was  made,  and  there 
was  bnt  one  lease,  it  is  evidence  of  assumption. 

2.  A  lessee  who  refuses  to  perform  is  liable 
for  the  stipulated  rent  while  the  premises  are  un- 
avoidably vacant,  and  for  the  difference  between 
the  sum  for  which  they  are  rented  to  others  and 
the  stipulated  rent. 

Appeal  from  Grayson  county  court;  J.  H. 
Wood,  Judge. 

Action  by  Frits  Knechtel  against  R.  R. 
Dulin  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

J.  F.  Holt  and  J.  W.  Finley,  for  appellants. 
Barrett,  Simmons  A  Freeman,  for  appellee. 

FLY,  J.  Appellee  sued  R.  R.  Dulin  and 
J.  W.  Finley  as  guardians,  the  first  of  a 
minor  and  the  latter  of  a  person  non  compos 
mentis,  and  their  sureties,  and  the  sheriff  of 
Grayson  county,  for  damages  alleged  to  have 
resulted  from  the  unlawful  seizure  of  certain 
personal  property  under  a  warrant  of  dis- 
tress for  rent  of  a  certain  storehouse.  Certain 
sureties  on  an  indemnity  bond  were  made 
parties  at  the  instance  of  the  sheriff.  The 
cause  was  tried  by  jury,  and  resulted  in  a 
verdict  and  judgment  for  appellee  for  $100, 
and  in  favor  of  the  sheriff  against  the  par- 


ties who  signed  the  indemnity  bond  for  $110. 
It  was  proved  that  the  house  was  rented  by 
appellee  from  Dulin  and  Finley  for  the  month 
of  December,  1897;  that  on  December  17th,  ap- 
pellee sold  out  to  one  Pack;  that  the  latter 
made  a  contract  with  the  guardians,  Dulin 
and  Finley,  to  rent  the  house  for  the  year 
1898  for  $25  per  month.  On  the  same  day 
that  Pack  bought  the  goods  from  appellee, 
for  some  reason,  not  shown  by  the  evidence, 
he  sold  back  to  appellee,  who  shortly  after- 
wards attempted  to  remove  the  goods  from 
the  building,  and  the  distress  warrant  was 
levied.  Pack,  in  the  presence  of  Dulin. 
charged  appellee  with  having  assumed  his 
(Pack's)  contract,  and  no  denial  was  made, 
but  he  attempted  to  justify  his  removal  of 
the  goods  on  the  ground  that  he  was  not 
making  money,  and  therefore  moved  out 
There  was  but  one  contract  for  rent  made 
by  Pack  with  Dulin  and  Finley,  and  refer- 
ence could  have  been  had  to  no  other  by 
Pack  when  addressing  appellee.  It  was 
therefore  error  to  refuse  an  instruction  to  the 
effect  that  appellee  would  be  liable  for  the 
rent  at  $25  per  month  while  the  building  was 
unavoidably  vacant,  and  for  the  difference 
between  the  sum  for  which  the  building  had 
been  rented  and  that  agreed  to  be  paid  by 
Pack,  if  appellee  had  assumed  the  payment 
of  the  rental  contract  made  by  Pack.  For 
this  error  the  judgment  is  reversed,  and  the 
cause  remanded. 


WHITE  v.  CROSBY.i 
(Court  of  Civil  Appeals  of  Texas.   May  10, 
1899.) 

SUBSCRIPTIONS — DELIVERY. 
Where  a  subscription  paper  is  given  to  one  of 
the  subscribers  before  acceptance,  with  instruc- 
tions not  to  deliver  it,  and  it  is  never  delivered,  it 
is  not  binding. 

Appeal  from  El  Paso  county  court;  James 
R.  Harper,  Judge. 

Action  by  J.  F.  Crosby  against  Z.  T.  White. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 


Turney  &  Burges,  for  appellant. 
Clark,  for  appellee. 


Leigh 


FLY,  J.  This  is  a  second  appeal  of  this 
case  (43  S.  W.  532),  and  the  statement  of  the 
nature  of  the  case  need  not  be  repeated  here. 
The  case  turned  upon  the  question  of  delivery 
of  the  subscription  list,  which  was  signed  by 
appellant.  From  a  thorough  Investigation  of 
the  statement  of  facts,  we  conclude  that  there 
was  not  a  delivery  of  the  subscription  paper, 
and  that  no  liability  upon  the  part  of  appel- 
lant was  shown  to  exist.  After  the  paper  had 
been  signed  by  the  subscribers,  and  before 
any  acceptance  upon  the  part  of  appellee  or 
the  prospective  railroad  company,  appellant 
and  others,  who  constituted  a  committee  to 
whom  the  matter  of  subscription  had  been 

i  Rehearing  denied  May  31,  1899. 
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Intrusted,  gave, the  same  to  one  of  their  num- 
ber, with  the  positive  instruction  that  it  should 
not  be  delivered  to  appellee,  and  it  was  never 
go  delivered.  It  was  not  even  a  proposal 
to  do  a  certain  thing  for  a  certain  considera- 
tion, because  it  was  never,  by  consent  of 
those  who  controlled  the  proposed  subscrip- 
tion, made  known  or  tendered  to  appellant 
The  verdict  not  being  supported  by  the  testi- 
mony, the  judgment  is  reversed,  and  the 
cause  remanded. 


CITY  OF  MINERAL  WELLS  v.  DARBY 
et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  31, 
1899.) 

CITIES— POWERS— NOTES, 

A  city  may  execute  a  note  for  a  just  and 
legal  obligation. 

Appeal  from  Lampasas  county  court;  John 
Nichols,  Judge. 

Action  by  Darby  &  Cauthen  against  the 
city  of  Mineral  Wells.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

F.  W.  Girand,  for  appellant  Matthews  & 
Browning,  for  appellees. 

FISHER,  O.  J.  This  is  a  suit  by  appellees 
against  the  city  of  Mineral  Wells  to  recover 
on  a  promissory  note  executed  by  the  city  as 
part  consideration  for  the  construction  of  a 
waterworks  system  for  the  city.  The  court 
below  rendered  judgment  In  favor  of  appel- 
lees against  the  city. 

Appellant  contends  that  the  city  of  Mineral 
Wells  had  no  authority  to  execute  the  note  in 
question;  that  the  only  method  by  which  it 
could  create  a  debt  against  the  city  was  by 
the  Issuance  of  bonds.  There  are  statutes 
that  authorize  an  Incorporated  city,  such  as 
Mineral  Wells,  to  issue  bonds  in  certain  in- 
stances; but  we  have  been  unable  to  find  any 
statute  or  decision  of  the  courts  of  this  state 
which  denies  the  right  to  a  city  to  execute  a 
promissory  note  for  a  just  and  legal  obliga- 
tion due  by'  the  city.  The  note  is.  simply  the 
evidence  of  an  Indebtedness,  and,  If  the  city 
is  justly  due  the  amount  we  see  no  reason 
why  the  city  might  not  place  It  in  the  form  of 
a  note. 

The  bill  of  exceptions  which  purports  to 
complain  of  a  ruling  of  the  court  concerning 
the  original  tax  rolls  of  the  city  of  Mineral 
Wells  Is  Incomplete.  We  cannot  determine 
from  the  bill  of  exceptions  what  was  the  rul- 
ing of  the  court  It  does  not  appear  from 
the  bill  of  exceptions  that  the  court  excluded 
the  tax  rolls.  The  appellant  in  its  assign- 
ment of  error,  complains  of  the  refusal  of  the 
court  to  admit  the  tax  rolls,  and  relies  upon 
its  bill  of  exceptions  as  evidence  of  this  rul- 
ing. There  Is  nothing  upon  the  face  of  the 
bill  of  exceptions  which  shows  whether  the 
court  admitted  or  refused  to  admit  the  tax 
rolls  In  evidence.  But  however,  if  the  bill  of 
exception  had  shown  that  the  court  refused 


to  admit  the  tax  rolls,  the  ruling  was  harm- 
less, because  the  admission  of  the  tax  rolls 
would  not  have  been  material  to  any  issue  in 
the  case,  as  It  does  not  appear  that  Mineral 
Wells  had  exceeded  the  amount  or  rate  of  in- 
debtedness allowed  by  law.  We  find  no  error 
In  the  record,  and  the  judgment  is  affirmed. 
Affirmed. 


TEXAS  &  P.  RT.  CO.  v.  LEE. 1 
(Court  of  Civil  Appeals  of  Texas.   April  28, 
1899.)  , 

CARRIERS— INJURY   TO   PASSENGERS — NEGLI- 
GENCE— DAMAGES — PLEADING — EVI- 
DENCE— INSTRUCTIONS. 

1.  Complaint  for  personal  injury,  not  being  spe- 
cially demurred  to,  authorizes  proof  of  reasona- 
bleness of  physician's  bills,  though  alleging  mere- 
ly that  by  reason  of  the  Injury  plaintiff  has  paid, 
and  become  liable  to  pay,  physicians'  bills  of  a 
certain  amount 

2.  Testimony  that  plaintiff,  the  night  she  was 
injured,  said,  while  at  witness'  house,  that  she 
tasted  blood,  is  admissible  as  against  objection 
that  It  is  immaterial,  irrelevant,  or  self-serving. 

3.  Witnesses  cannot  testify  that  in  their  Judg- 
ment, the  train  stopped  at  the  station  long  enough 
for  plaintiff  to  alight;  this  being  an  issue  of  fact 
for  the  jury. 

4.  It  is  proper  to  instruct  that  it  is  the  duty 
of  a  carrier  to  stop  a  reasonably  sufficient  time 
at  a  depot  to  enable  passengers  to  get  off  safely, 
and  also  in  the  nighttime  to  provide  sufficient 
light  to  enable  them  to  get  off  with  safey,  and 
that  a  failure  to  use  such  care  and  diligence  to 
perform  such  duties  as  a  person  of  ordinary  pru- 
dence would  oxercise  under  the  circumstances 
would  be  negligence. 

Appeal  from  district  court,  Lamar  county; 
E.  D.  McClellan,  Judge. 

Action  by  Emily  Lee  against  the  Texas  & 
Pacific  Railway  Company.  Judgment  for 
plaintiff.   Defendant  appeals.  Affirmed. 

T.  J.  Freeman  and  Head,  Dlllard  &  Muse, 
for  appellant  W.  S.  Hutchison  and  Allen, 
Hathaway  &  Allen,  for  appellee. 

JAMES,  C.  J.  There  was  testimony  of  neg- 
ligence on  the  part  of  defendant  as  the  cause 
of  the  Injury  to  plaintiff,  and  testimony  show- 
ing the  absence  of  contributory  negligence  on 
the  part  of  plaintiff.  The  petition  alleged 
that  plaintiff,  by  reason  of  the  negligence  of 
defendant  as  set  out  and  of  the  injuries  In- 
flicted upon  her,  has  been  compelled  to  ex- 
pend and  become  liable  for  the  sum  of  $25 
worth  of  medicines,  and  has  paid  and  become 
liable  to  pay  physicians'  bills  to  certain  doc- 
tors In  the  sum  of  $125.  There  was  no  alle- 
gation that  above  sums  were  reasonable,  and 
the  first  assignment  is  that  the  court  erred  in 
allowing  proof  of  the  reasonableness  of  the 
physicians'  bills.  There  was  no  special  de- 
murrer. We  conclude  that  the  testimony  was 
admissible.  Railroad  Co.  v.  Stuart  (Tex.  Civ. 
App.)  48  S.  W.  803.  This  disposes  also  ot,  the 
sixth  assignment  . 

The  second  assignment  complains  of  the  tes- 
timony of  Rev.  Henry  Dedman  on  cross-exam- 
ination, as  follows:  "I  don't  know  whether 
she  [plaintiff]  said  anything  about  her  side, 

i  Writ  of  error  denied  by  supreme  court 
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but  she  called  my  wife,  and  said  she  tasted 
blood.  I  remember  that  I  didn't  hear  her 
jay  anything  about  her  aide."  On  direct  ex- 
amination he  had  testified  that  he  saw  the  ac- 
cident, and  testified  as  to  the  circumstances 
of  the  accident,  and  that  plaintiff  stayed  all 
night  at  his  house,  and  left  his  home  the  next 
morning.  The  statement  in  question  was 
made  during  the  night  of  the  accident,  while 
plaintiff  was  at  the  house  of  witness.  That 
such  a  statement  of  the  injured  party  would 
be  admissible  under  some  circumstances,  is 
clear  from  the  authorities.  Statements  of  this 
character  are  not  excluded  as  being  Immate- 
rial, irrelevant,  or  self -serving.  These  were 
the  only  objections  made  to  the  testimony. 
The  objection  that  the  statement  was  made  to 
another  than  an  attending  physician,  or  even 
that  it  was  hearsay,  was  not  presented. 
Therefore,  from  the  objections  made,  and  un- 
der the  ruling  of  the  supreme  court  In  Wheel- 
er v.  Railway  Co.,  43  S.  W.  876,  we  overrule 
this  assignment. 

The  third  assignment  states  that  the  court 
erred  in  excluding  testimony  of  witnesses 
that,  in  their  Judgment,  the  train  stopped  at 
the  station  a  sufficient  length  of  time  to  have 
permitted  plaintiff  to  alight  In  safety.  This 
was  an  issue  of  fact  for  the  jury,  and  the  wit- 
nesses should  therefore  have  stated  the  facts, 
and  not  given  their  solution  of  the  issue.  The 
ruling  was  correct 

The  fourth  and  fifth  assignments  present 
objections  to  the  charge  that  It  was  the  duty 
of  defendant  to  stop  Its  tram  at  Brookston  a 
length  of  time  reasonably  sufficient  to  afford 
passengers  who  wished  to  get  off  there  to 
alight  with  reasonable  safety  to  themselves, 
and  to  provide  lights  there  at  night  suffi- 
cient to  enable  such  passengers  to  see  how  to 
get  off  with  reasonable  safety,  and  to  exercise 
proper  care  not  to  Injure  Its  passengers  while 
alighting  from  the  train,  and  that  a  failure  to 
use  proper  care  and  diligence  to  perform  any 
of  the  above  duties  would  be  negligence.  We 
have,  It  seems,  no  statute  which  directs  car- 
riers of  passengers  to  stop  their  trains  at  sta- 
tions a  reasonably  sufficient  time  to  enable 
passengers  to  alight  nor  to  provide  for  prop- 
er lighting  of  platforms  for  that  purpose,  but 
that  such  is  their  duty  or  obligation  to  pas- 
sengers is  well  settled.  Stewart  v.  Railroad 
Co.,  53  Tex.  289;  Railway  Co.  v.  Brown,  78 
Tex.  397,  14  S.  W.  1034;  Railway  Co.  ▼.  Cope- 
land,  60  Tex.  328;  Hamilton  v.  Railway  Co., 
64  Tex.  253;  Railway  Co.  v.  Gorbett  49  Tex. 
575;  Railway  Co.  v.  Wortham,  73  Tex.  27, 
10  S.  W.  741.  A  case  that  approaches  this 
one  as  to  the  question  at  issue  is  Railway 
Co.  v.  Barnett  (Tex.  Civ.  App.)  47  S.  W. 
1040.  While  we  Incline  to  the  opinion  ex- 
pressed in  that  case,  we  consider  the  charge 
before  us  materially  different  Here  the  court 
did  not  tell  the  jury  that  a  failure  to  observe 
the  above  duties  to  the  passenger  was  negli- 
gence, or  that  plaintiff  could  recover  for  the 
mere  failure  to  perform  such  duties.  It  char- 
ged that  a  failure  on  the  part  of  defendant  to 


use  proper  care  and  diligence,  such  as  a  pru- 
dent person  would  have  exercised  under  the 
circumstances,  to  perform  any  of  the  above 
duties,  would  be  negligence.  The  charge  was 
the  law.  It  left  the  question  of  negligence  to 
the  jury.  In  Railway  Co.  v.  Rogers,  91  Tex. 
52,  40  S.  W.  956,  the  district  court  in  its 
charge,  assumed  that  to  be  the  duty  of  a  rail- 
way company  which  neither  a  statute  nor  the 
decisions  declared  was  its  duty.  It  is  uni- 
versally held  to  be  the  duty  of  carriers  of  pas- 
sengers to  stop  a  reasonably  sufficient  time 
at  depots  to  enable  them  to  get  off  or  on  safe- 
ly, and  also  In  the  nighttime  on  such  occa- 
sions to  see  that  sufficient  light  is  provided  to 
enable  passengers  to  get  on  or  off  with  safety. 
We  concur,  with  the  views  on  this  subject  ex- 
pressed In  Railroad  Co.  v.  Stuart  (Tex.  Civ. 
App.)  48  S.  W.  799;  Railroad  Co.  v.  Stewart 
(Tex.  Sup.)  50  S.  W.  334.  If  such  were  the 
recognized  duties  of  the  carrier  in  this  case, 
we  can  see  no  valid  objection  to  so  stating  to 
the  jury,  where  they  are  further  Instructed, 
as  was  done  In  this  case,  not  that  the  failure 
to  perform  said  duties  would  be  negligence, 
but  that  the  failure  to  use  such  care  and  dili- 
gence to  perform  them  as  a  person  of  ordinary 
prudence  would  exercise  under  the  circum- 
stances would  be  negligence.  In  view  of  the 
charges  given,  we  think  there  was  no  error  in 
refusing  the  special  instructions  referred  to  in 
the  seventh  and  eighth  assignments.  Af- 
firmed. 


WALTON  et  al.  v.  PRIGMORE. 
(Court  of  Civil  Appeals  of  Texas.    May  10, 

1890.) 

STATEMENT  ON  APPEAL. 
Where,  within  the  time  allowed  for  filing  a 
statement  of  facts,  appellant  submits  one,  and 
the  judge  does  not  act  in  the  matter  for  many 
months,  when,  from  such  statement,  and  one  sub- 
mitted by  appellee,  he  prepares  the  statement 
found  in  the  record,  the  statement  will  be  disre- 
garded, and  the  judgment  reversed. 

Appeal  from  Dallas  county  court;  Kenneth 
Foree,  Judge. 

Action  by  J.  E.  Prigmore  against  T.  J.  Wal- 
ton and  others.  Judgment  for  plaintiff.  De- 
fendants appeal.  Reversed. 

Gillespie  &  Dye,  for  appellants.  I.  R;  Oel- 
and,  for  appellee. 

JAMES,  C.  J.  This  cause  was  tried  at  the 
December  term  of  the  county  court,  which 
ended  January  1,  1898.  Ten  days  were  al- 
lowed for  filing  a  statement  of  facts,  and 
within  that  time  appellants  submitted  a  state- 
ment of  facts  to  the  judge,  who  did  not  act 
in  the  matter  until  about  the  end  of  the  year 
1898,  when,  as  he  certifies,  appellee  submitted 
his  statement;  and  he  thereupon,  from  the 
two  statements,  prepared  and  filed  on  Decem- 
ber 29,  1898,  the  one  found  in  the  record. 

The  first  assignment  of  error  complains  of 
the  action  of  the  judge  in  reference  to  the 
statement  of  facta.  Under  the  rule  announced 
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In  Hilburn  v.  Preston  (Tex.  Civ.  App.)  32  S. 
W.  702,  the  statement  of  facts  filed  should 
not  be  considered.  The  statute  does  not  au- 
thorize us  to  do  so,  as  is  explained  in  the  opin- 
ion in  the  case  Just  cited.  If  the  statement 
filed  had  been  the  one  tendered  by  the  appel- 
lants in  time  to  the  Judge,— they  not  being  at 
fault,  as  would  clearly  appear,— there  would 
be  statutory  authority  for  considering  it.  The 
injustice  likely  to  happen  to  appellant  from 
so  long  a  delay  as  one  year  in  the  preparation 
of  the  statement  is  apparent.  It  Is  not  proba- 
ble that  the  Judge,  after  so  long  a  time,  could 
prepare  a  correct  statement  of  the  evidence. 
The  parties  had  a  right  to  an  appeal,  of  the 
benefits  of  which  they  could  not  be  deprived, 
and  they  are  not  required  to  submit  their  ap- 
peal upon  a  statement  of  facts  prepared  and 
filed  under  the  circumstances  we  have  here. 
The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


GULF.  O.  A  S.  F.  RY.  CO.  v.  DINWIDDIE. 

(Court  of  Civil  Appeals  of  Texas.    May  81, 
1899.) 

CARRIERS  OF  GOODS — DUTY  TO  FURNISH  CARS 
—AGENCY. 

Where  a  contract  to  furnish  cars  to  a  ship- 
per was  made  with  an  agent  having  no  author- 
ity to  make  it,  and  be  did  not  report  it  to  the 
carrier,  and  the  carrier  did  not  learn  of  it,  it  was 
not  binding  on  the  carrier. 

Appeal  from  Tom  Green  county  court;  T. 
C.  Wynn,  Judge. 

Action  by  T.  M.  Dinwiddle  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Chas.  K.  Lee  and  J.  W.  Terry,  for  appel- 
lant. 


KEY,  J.  This  Is  an  action  brought  by  ap- 
pellee to  recover  from  appellant  damages  for 
breach  of  a  contract  to  furnish  appellee  cars, 
and  transport  for  him  29  car  loads  of  wood 
from  Bangs  station,  on  appellant's  railroad, 
In  Brown  county,  to  San  Angelo,  In  Tom 
Green  county.  The  undisputed  evidence 
shows  that  the  contract  sued  upon  was  made 
with  appellant's  station  agent  at  Ban  Angelo; 
that  said  agent  had  no  authority  to  make  con- 
tracts for  appellant  for  cars  to  be  furnished 
at  Bangs,  or  any  station  other  than  San 
Angelo;  that  he  did  not  report  to  appellant 
any  contract  or  agreement  made  by  him  to 
furnish  cars  to  appellee  at  Bangs  station; 
that  appellant  had  no  notice  of  any  such  con- 
tract with  said  agent  and  did  not  ratify  such 
contract.  Under  these  facts,  it  must  be  held 
that  the  contract  sued  upon  was  not  binding 
upon  appellant  Railway  Co.  v.  Belcher  (Tex. 
Sup.)  32  S.  W.  618;  Id.,  35  S.  W.  Or,  Railway 
Co.  Hodge  (Tex.  Civ.  App.)  30  8.  W.  829. 
The  case  appears  to  have  been  fully  devel- 
oped, and  as,  upon  the  undisputed  facts,  ap- 
pellee has  no  cause  of  action  against  appel- 
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lant,  the  judgment  of  the  county  court  will 
be  reversed,  and  Judgment  here  rendered  for 
appellant.   Reversed  and  rendered. 


KABELMACHER  v.  KABELMACHER 
(Court  of  Civil  Appeals  of  Texas.    May  31, 
1899.) 

TRANSCRIPT— DISTRICT  CLERKS — COMPEN- 
SATION. 

Acts  Called  Sess.  25th  Leg.  p.  12,  {  22, 
provides  that  in  civil  cases  district  clerks  may 
charge  10  cents  per  100  words  for  making  tran- 
scripts on  appeal.  Section  7  exempts  certain 
disttict  clerks  from  certain  sections,  not  includ- 
ing 22,  which  relate  to  criminal  cases.  Held, 
that  section  22  governs  in  civil  cases,  and  ap- 
plies to  all  district  clerks. 

On  motion  for  retaxatlon  of  costs.  Sus- 
tained. 

For  opinion  on  appeal,  see  B0  S.  W.  1118. 

KEY,  J.  In  the  bill  of  costs  In  this  case 
the  clerk  of  the  district  court  has  charged  for 
making  the  transcript  15,789  words,  at  20 
cents  per  100,  $31.00.  A  motion  has  been 
filed  to  retax  this  cost,  the  contention  be- 
ing that  the  clerk  is  entitled  to  only  10 
cents  for  each  100  words,  as  compensa- 
tion for  making  the  transcript.  Section  22  of 
the  fee  bill,  passed  by  the  25th  legislature 
(Acts  Called  Session  25th  Leg.  p.  12),  pre- 
scribes the  fees  which  district  clerks  may 
charge  in  civil  cases,  and,  among  other  items, 
contains  the  following:  "Making  transcript 
of  the  records  and  papers  in  any  cause  upon 
appeal  or  writ  of  error,  with  certificate  and 
seal,  each  one  hundred  words,  ten  cents." 
It  is  true  that  section  7  of  the  act  of  the  legis- 
lature referred  to  exempts  certain  officers,  in- 
cluding the  district  clerk  in  counties  which 
cast  less  than  8,000  votes  In  the  last  presiden- 
tial election,  from  the  operation  of  sections 
1,  2,  8,  4,  6,  and  6  of  said  act;  but  these  sec- 
tions all  relate  to  fees  to  be  paid  by  the  state 
In  criminal  cases,  and  have  no  reference  to 
fees  earned  In  civil  actions.  Section  7  of  the 
act  is  not  a  limitation  or  qualification  of  sec- 
tion 22,  which,  in  our  opinion,  applies  to  the 
clerk  of  the  district  court  of  every  county  in 
the  state.  The  motion  will  be  sustained,  and 
the  Item  of  costs  referred  to  reduced  to  $15.80. 


BDMISTON  et  al.  v.  CONCHO  COUNTY. 
(Court  of  Civil  Appeals  of  Texas.    May  31, 
1899.) 

COUNTIES — BOND  OF  TREASURER— COMMON- 
LAW  OBLIGATIONS — PLEADING. 

1.  A  bond  requiring  a  county  treasurer  to  faith- 
fully execute  the  duties  of  his  office  and  pay  over, 
according  to  law,  all  moneys  that  should  come 
into  his  hands  as  county  treasurer,  is  valid  as  a 
common-law  bond,  though  it  does  not  require  an 
accounting  to  the  county  court,  as  required  by 
statute. 

2.  A  recovery  on  the  bond,  as  a  common-law 
obligation,  was  justified,  where  the  petition  al- 
leged that  the  treasurer  embeazled  a  sum  receiv- 
ed by  him  as  such,  and  failed  to  pay  it  over  to 
the  county  on  demand,  and  that  by  reason  of  such 
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default,  and  the  terms  of  the  bond,  he  and  his 
sureties  became  liable,  and  promised  to  pay  to  the 
county  the  sum  referred  to. 

Appeal  from  district  court,  Concho  county; 
J.  O.  Woodward,  Judge. 

Petition  by  Concho  county  against  D.  A. 
Edmiston  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

R.  B.  Truly,  for  appellants. 

KEY,  J.  This  is  a  suit  by  Concho  county 
on  a  bond  executed  by  D.  A.  Edmiston,  coun- 
ty treasurer,  as  principal,  and  the  -other  ap- 
pellants as  sureties.  At  the  trial  In  the  court 
below,  appellants  objected  to  the  introduction 
in  evidence  of  the  bond  sued  on,  for  the  s» 
son  that  It  did  not  require  the  principal  to 
render  a  just  and  true  account  to  the  commis- 
sioners' court  of  Concho  county,  as  prescribed 
by  statute.  The  bond  does  require  Edmiston 
to  render  a  just  and  true  account  to  "said 
court,"  but  there  Is  nothing  elsewhere  in  the 
bond  to  show  that  "said  court"  referred  to  the 
commissioners'  court.  However,  if  it  be  con- 
ceded that,  In  this  respect,  the  bond  was  de-  j 
fective  as  a  statutory  bond,  we  are  of  opln-  | 
Ion  that  it  was  admissible  in  evidence.  It 
was  a  valid  common-law  obligation.  City  of 
Marshall  v.  Bailey,  27  Tex.  686;  Elchoff  v. 
TidbaU,  61  Tex.  421. 

The  bond  required  Edmiston  to  faithfully 
execute  the  duties  of  his  office,  and  pay  oves, 
according  to  law,  all  moneys  which  came  in- 
to his  hands  as  county  treasurer,  and  the  oth- 
er appellants  became  sureties  for  the  perform- 
ance of  this  obligation.  The  plaintiff's  peti- 
tion was  so  framed  as  to  entitle  it  to  recover 
upon  the  bond,  either  as  a  statutory  or  com- 
mon-law obligation.  It  alleged  that  Edmiston 
had  been  duly  elected  and  qualified  as  county 
treasurer;  that  the  bond  in  question  was  exe- 
cuted by  him  and  the  other  defendants; 
states  the  conditions  of  the  bond,  one  of  which 
was  that  Edmiston  should  pay  over,  according 
to  law,  all  meneys  coming  into  his  hands  as 
county  treasurer;  that  he  made  default,  and 
failed  to  pay  over  to  the  county  the  sum  of 
$486.36,  so  received  by  him,  which  sum  he 
misapplied,  embezzled,  and  converted  to  his 
own  use,  to  the  county's  damage  $500.  It 
also  alleges  a  demand  by  the  county  upon  Ed- 
miston for  the  payment  of  the  $486.36,  and  his 
refusal  to  pay  the  same.  It  also  avers  that, 
by  the  terms  of  the  bond  and  the  default  re- 
ferred to,  Edmiston  and  the  sureties  on  the 
bond  became  liable  and  promised  to  pay  to 
the  county  the  sum  of  $486.36.  It  alleges  that 
the  bond  was  made  payable  to  D.  W.  Hud- 
son, county  judge  of  Concho  county,  and  his 
sucessors  In  office,  in  the  sum  of  $10,000, 
which,  in  connection  with  other  averments, 
sufficiently  shows  that  the  bond  was  executed 
for  the  benefit  of  the  county.  In  our  opinion, 
the  trial  court  did  not  err  in  admitting  the 
bond  in  evidence,  and.  as  this  is  the  only 
question  presented  in  appellants'  brief,  the 
judgment  will  be  affirmed..  Affirmed. 


MISSOURI,  K.  ft  T.  RX.  CO.  OF  TEXAS  v. 
COCK  et  al. 
(Court  of  Civil  Appeals  of  Texas.   May  17, 
1890.) 

APPEAL — RBCORD— RBVIBW— PRESUMPTIONS. 

1.  A  bill  of  exceptions  not  approved  by  the  trial 
judge  will  not  be  considered  on  apnea!. 

2.  It  is  presumed  that  the  facts  relied  on  by  a 
defendant  appellant  to  sustain  a  plea  of  privilege 
were  not  proved,  in  the  absence  of  a  statement  of 
facts,  the  plea  haring  been  overruled. 

Appeal  from  Harrison  county  court;  James 
W.  Pope,  Judge. 

Action  by  K  R.  Dock  and  J.  T.  Cock 
against  the  Missouri,  Kansas  ft  Texas  Rail- 
way Company  of  Texas  and  another.  From  a 
judgment  against  it,  said  company  appeals. 
Affirmed. 

W.  H.  Mobley,  for  appellant.  Scott  ft 
Jones  and  A.  O.  Carter,  for  appellees. 

FLY,  J.  Appellees  sued  the  appellant  and 
the  Texas  Paciflo  Railway  Company  to  re- 
cover the  sum  of  $825  as  damages  inflicted 
on  two  cars  of  horses  and  mules  shipped 
over  their  lines  of  railway.  The  cause  was 
tried  without  a  Jury,  and  resulted  in  a  Judg- 
ment In  favor  of  appellees  for  $257,  as  against 
the  appellant  and  that  the  Texas  &  Pacific 
Railway  Company  be  discharged,  with  its 
costs.  There  is  no  statement  of  facts  In  the 
record.  The  first  assignment  of  error  Is  based 
on  a  bin  of  exceptions,  which  was  not  ap- 
proved by  the  Judge,  and  cannot  meet  with 
consideration  by  this  court  The  second  as- 
signment of  error  Is  based  on  a  bill  of  ex- 
ceptions to  the  action  of  the  court  in  over- 
ruling a  plea  of  privilege.  The  ground  of 
the  plea  was  that  a  settlement  had  been 
made  by  appellees  with  the  Texas  ft  Pacific 
Railway  Company,  and  that  the  court  having 
jurisdiction  over  appellant  only  by  reason  of 
its  being  joined  with  the  Texas  ft  Pacific 
Railway  Company,  when  it  appeared  that  the 
latter  company  was  Joined  with  appellant 
merely  to  get  Jurisdiction  of  the  latter,  juris- 
diction was  lost  as  to  appellant  The  plea  of 
privilege,  as  shown  by  a  judgment,  was  fully 
passed  upon  by  the  court,  and  overruled,  and 
In  the  absence  of  a  statement  of  facts,  It  will 
be  presumed  that  the  facts  relied  on  by  ap- 
pellant were  not  established  by  the  proof. 
The  judgment  Is  affirmed. 


CONNOR  et  al.  v.  THORNTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.   May  10, 
1809.) 

ALTERATION  OF  NOTB— RELEASE  OF  8URETT 
— PLEADING — RBCORD— PRESUMPTION. 

1.  Sureties  on  a  note  are  released  by  the  era- 
sure, without  their  knowledge,  before  delivery 
of  the  note,  of  the  name  of  a  signer  thereof, 
though  after  its  delivery  the  one  to  whom  it 
was  delivered  procured  such  person  to  re-Bign. 

2.  Where  the  addition  to  a  note,  after  its  de- 
livery, of  the  name  of  a  signer  will  release  sure- 
ties, in  the  absence  of  their  consent,  their  con- 
sent will  be  presumed  in  support  of  the  judg- 
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ment  against  them,  there  being  no  statement  of 
facts  and  no  finding  as  to  consent  on  their  part. 

3.  Defendants,  under  their  answer,  pleading 
only  the  general  denial  and  their  suretyship, 
cannot  use  the  defense  that  the  note  sued  on 
was  altered,  after  delivery,  by  the  addition  of 


Appeal  from  district  court,  Morris  county; 
J.  M.  Talbot,  Judge. 

Action  by  the  National  Bank  of  Dangerfleld 
against  F.  J.  Thornton  and  others.  .  From  the 
judgment  for  plaintiff  against  certain  de- 
fendants, defendants  Connor  Bros.  &  Co.  ap- 
peal. Affirmed. 

Sheppard,  Jones  &  Sheppard  and  J.  W.  Bo- 
lin,  for  appellants.  J.  M.  Moore  and  Hender- 
son &  Boblson,  for  appellees. 

FLY,  J.  This  suit  was  instituted  In  the 
Justice's  court  by  the  National  Bank  of  Dan- 
gerfleld  against  F.  J.  Thornton,  B.  J.  Wise, 
J.  H.  Terrell,  G.  P.  Giles,  Green  Williams,  and 
Connor  Bros.  &  Co.  to  recover  the  sum  of  $75 
as  evidenced  by  a  promissory  note.  The  bank 
recovered  Judgment  in  the  Justice's  court  for 
the  amount  of  the  note  against  Thornton, 
Williams,  and  appellants.  The  latter  appeal- 
ed to  the  district  court,  where  a  like  Judgment 
was  rendered.  This  appeal  is  prosecuted  by 
Connor  Bros.  &  Co.  There  is  no  statement 
of  facts,  but  the  findings  of  fact  of  the  trial 
Judge  are  to  the  effect  that  Thornton,  desir- 
ing to  obtain  $75  from  the  bank,  prepared  a 
note  for  that  amount,  to  which  he  first  ob- 
tained the  name  of  Green  Williams,  which 
was  signed  in  the  place  usually  occupied  by 
the  name  of  the  principal,  and  then  procured 
the  names  of  R.  J.  Wise,  J.  H.  Terrell,  and 
G.  P.  Giles,  and  carried  it  to  the  bank,  where, 
with  advice  of  the  bank,  the  name  of  Wil- 
liams was  erased.  Thornton  promised  to 
sign  the  note  when  he  procured  the  names  of 
Wise,  Terrell,  and  Giles,  and  did  so  on  the 
same  line  with  the  signature  of  Williams,  be- 
fore he  presented  it  to  the  bank.  After  the 
name  of  Williams  was  erased  from  the  note, 
the  bank  refused  to  pay  any  money  on  it,  and 
Thornton  then  went  out,  and  procured  the 
name  of  appellants  on  the  note.  The  note 
was  then  presented  to  the  bank,  and  the  sum 
of  $67  was  received  on  It  by  Thornton.  The 
erasure  of  the  name  of  Williams  and  the  pro- 
curement of  the  name  of  appellants  was  done 
without  the  knowledge  or  consent  of  the  sure- 
ties Wise,  Terrell,  and  Giles.  After  the  note 
had  been  delivered  to  the  bank,  and  the  money 
paid  to  Thornton,  learning  that  Wise,  Ter- 
rell, and  Giles  were  complaining  about  the 
erasure  of  the  name  of  Williams,  the  bank 
obtained  the  signature  of  Williams  again  to 
the  note.  We  are  of  the  opinion,  when  the 
name  of  Williams  was  erased  without  the 
knowledge  or  consent  of  Wise,  Terrell,  and 
Giles,  It  was  such  an  alteration  of  the  con- 
tract as  released  them  from  further  liability. 
Brandt,  Sur.  I  881;  Davis  v.  State,  5  Tex. 
App.  48.  The  procurement  of  the  name  of 
Williams  to  the  note  after  It  had  become  the 


property  of  the  bank  could  not,  in  our  opinion, 
restore  the  note  to  Its  former  position,  and 
again  make  the  sureties  liable  for  Its  pay- 
ment The  status  It  occupied  at  the  time  It 
was  received  by  the  bank  could  not  be  alter- 
ed by  the  acts  of  the  holder  of  It  without  re- 
ceiving their  sanction.  The  addition  of  the 
name  of  Williams  to  the  note  after  its  de- 
livery to  the  bank  would  have  the  effect  of 
releasing  appellants  from  liability  had  there 
been  any  proof  of  a  want  of  consent  on  their 
part  Harper  v.  Stroud,  41  Tex.  367.  But 
there  being  no  statement  of  facts,  and  there 
being  no  finding  as  to  consent  on  their  part. 
It  should  be  presumed  in  support  of  the  Judg- 
ment that  they  did  consent  If  this  were  not 
true,  there  is  no  pleading  shown  by  the  rec- 
ord upon  which  the  defense  could  be  based. 
In  their  brief,  appellants  do  not  claim  to  have 
pleaded  anything  except  general  denial  and 
their  suretyship.  We  conclude  that  the  Judg- 
ment should  be  affirmed. 


S.  S.  WHITE  DENTAL  MFG.  CO.  v.  HERTZ- 
BERG. 

(Court  of  Civil  Appeals  of  Texas.   April  19, 

1899.) 

APPEAL  FROM  JUSTICE  *OF  THE  PEACE — 
PLEADING— RESTRAINT  OF  TRADE. 

1.  On  appeal  from  a  justice  of  the  peace,  de- 
fendant can  plead  new  matter  to  the  effect  that 
plaintiff's  claim  is  based  on  a  contract  in  re- 
straint of  trade. 

2.  A  contract  hy  which  defendant  was  to 
have  the  exclusive  agency  and  right  to  sell  any 
and  all  goods  manufactured  or  kept  in  stock  by 
plaintiff,  and  was  not  to  sell  any  other  line  of 
dental  goods  than  those  furnished  by  plaintiff, 
la  in  restraint  of  trade,  under  the  laws  of  the 
state,  so  that  plaintiff  cannot  recover  for  goods 
furnished  defendant  thereunder,  though  the  sale 
and  delivery  to  defendant  was  an  interstate 
transaction. 

Error  from  district  court  Bexar  county;  J. 
L.  Camp,  Judge. 

Action  by  the  S.  S.  White  Dental  Manu- 
facturing Company  against  E.  Hertzberg. 
There  was  Judgment  for  defendant  on  appeal 
from  a  Justice  of  the  peace,  and  plaintiff 
brings  error.  Affirmed. 

0.  A  Keller,  for  plaintiff  In  error.  J.  D. 
Gulnn,  for  defendant  in  error. 

FLY,  J.  Plaintiff  in  error  sued  on  an  ac- 
count for  $84.35,  being  a  balance  due  by  de- 
fendant in  error  on  an  account  for  merchan- 
dise. In  the  Justice's  court,  where  the  suit 
originated,  defendant  la  error  pleaded  dam- 
ages in  reconvention;  but  In  the  district  court 
an  amended  original  answer  was  filed,  in 
which  it  was  alleged  that  the  claim  of  the 
plaintiff  was  based  upon  a  contract  by  which 
defendant  was  to  have  the  exclusive  agency 
and  right  to  sell  any  and  all  goods  manu- 
factured or  kept  In  stock  by  plaintiff,  and 
that  defendant  was  not  to  sell  any  other  line 
of  dedtal  goods  than  those  furnished  by  plain- 
tiff, and  that  the  contract  was  In  restraint  of 
trade.   It  was  also  pleaded  that  In  1894  and 
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1896,  before  the  goods  for  the  value  of  which 
the  stilt  was  brought  were  delivered,  plaintiff 
had  violated  the  aforesaid  contract  by  selling 
to  another  party.  The  latter  plea,  upon  ex- 
ception of  plaintiff  in  error,  was  stricken  out. 
The  court  held  the  contract  one  in  restraint  of 
trade,  and  rendered  Judgment  for  defendant 
in  error. 

In  answer  to  a  certified  question  by  this 
court,  the  supreme  court  has  held  that  any 
new  matter,  not  amounting  to  a  cross  action, 
can  be  set  up  by  the  defendant  In  the  county 
or  district  courts  in  cases  appealed  from  jus- 
tice's court;  and,  deferring  to  that  opinion, 
we  hold  that  the  illegality  of  the  contract  was 
properly  pleaded  In  the  district  court.  Manu- 
facturing Co.  v.  Hertzberg,  50  8.  W.  122. 

It  has  been  definitely  held  by  the  supreme 
court  that  contracts  like  the  one  pleaded  and 
proved  In  this  case  are  in  restraint  of  trade, 
and  therefore  not  enforceable  at  law.  Coal 
Co.  v.  Lawson,  89  Tex.  395,  32  S.  W.  871,  and 
84  8.  W.  919;  Houck  v.  Association,  88  Tex. 
184,  30  8.  W.  869.  The  contract  was  shown 
to  have  been  In  effect  when  the  goods  were 
sold.   The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 
(May  31,  1899.) 

It  Is  evident  from  the  pleadings  and  testi- 
mony that  the  alleged  sales  made  in  1894  and 
1895  to  other  parties  were  made  without  the 
knowledge  of  defendant  in  error,  and  the 
goods  for  whose  price  he  was  sued  were  sold 
under  the  contract.  As  late  as  1892,  plaintiff 
In  error,  in  answer  to  a  letter  written  to  it 
by  Dr.  O.  A.  Johnson,  stated  to  him  that 
it  had  a  contract  with  Hertzberg,  and  thai 
parties  would  be  compelled  to  buy  from  him. 

There  Is  no  merit  in  the  contention  that 
the  sale  was  an  Interstate  transaction,  and 
not  subject  to  the  laws  of  Texas.  The  con- 
tention is  settled  against  plaintiff  in  error  by 
the  case  of  Fuqua  v.  Brewing  Co.,  90  Tex. 
298,  38  S.  W.  29,  750.  The  sale  and  delivery 
to  defendant  In  error  may  have  been  an  in- 
terstate transaction,  but  after  the  interstate 
portion  of  the  transaction  had  ended,  then 
the  trust  part  of  the  contract  arose.  It  was 
not  the  Intention  of  this  court  to  hold  that 
the  contract  was  in  restraint  of  trade  under 
the  common  law,  but  by  reason  of  the  laws  of 
this  state;  and  we  think  that  intention  was 
obvious  from  the  Texas  authorities  cited  in 
our  former  opinion.  The  motion  for  rehear- 
ing is  overruled. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

SCARBOROUGH.! 
(Court  of  Civil  Appeals  of  Texas.  May  3,  1899.) 

CARRIERS— DUTIES  TO  PASSENGERS— IN- 
STRUCTION—LEADING  QUESTION. 
1.  Allowing  plaintiff  to  ask  a  witness  leading 

auesticms  will  not  be  held  error,  the  judge  hav- 
ig  qualified  the  bill  of  exceptions  as  follows? 


i  Rehearing  denied  May  31,  1899. 


"The  witness  answered  the  questions  slowly  and 
hesitatingly,  and  it  appeared  to  me  was  not  dis- 
posed to  tell  anything  he  could  avoid  telling." 

2.  An  instruction  that  railroad  companies  are 
not  insurers  of  the  safety  of  their  passengers, 
but  are  bound  to  exercise  the  highest  degree  of 
care  to  secure  their  safety,  and  must  exercise 
that  degree  of  foresight  as  to  possible  dangers 
to  their  passengers,  and  that  high  degree  of  pru- 
dence in  guarding  against  them,  as  would  be 
used  by  very  cautious,  prudent,  and  competent 
persons  under  similar  circumstances,  Is  not  er- 
roneous, as  it  requires  of  the  carrier  no  more 
than  the  highest  degree  of  care,  in  reference  to 
possible  dangers  that  the  passenger  may  be  ex- 
posed to,  and  does  not  require  it  to  foresee  any 
and  all  possible  dangers. 

Appeal  from  district  court,  Hunt  county; 
Howard  Templeton,  Judge. 

Action  by  S.  H.  Scarborough  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

T.  8.  Miller  and  Head,  Dlllard  &  Muse,  for 
appellant.  T.  D.  Montrose  and  I*  A.  Clark, 
for  appellee. 

JAMES,  C.  J.  The  assignments  relate  only 
to  the  correctness  of  a  charge,  and  to  the  pro- 
priety of  plaintiff  being  permitted  to  ask  lead- 
ing questions  of  a  witness,  and  we  believe  ft 
Is  unnecessary  to  state  any  conclusions  of 
fact  We  are  of  opinion  that  the  court  did 
not  err  in  allowing  plaintiff  to  ask  the  wit- 
ness leading  questions,  in  view  of  the  judge's 
qualification  to  the  bill  of  exceptions  as  fol- 
lows: "The  witness  answered  the  questions 
slowly  and  hesitatingly,  and  It  appeared  to 
me  was  not  disposed  to  tell  anything  he  could 
avoid  telling."  The  court  prefaced  its  charge 
thus:  "Railroad  companies  are  not  insurers 
of  the  safety  of  their  passengers,  but  are 
bound  to  exercise  the  highest  degree  of  care 
to  secure  the  safety  of  their  passengers. 
They  must  exercise  that  degree  of  foresight, 
as  to  possible  dangers  to 'their  passengers, 
and  that  high  degree  of  prudence  in  guarding 
against  them,  as  would  be  used  by  very  cau- 
tious, prudent,  and  competent  persons  under 
similar  circumstances,  and  a  failure  to  do  so 
Is  negligence,"  etc.  The  proposition,  under 
the  first  assignment  of  error,  Is  that  the 
above  rule  as  to  the  carrier's  duty  to  pas- 
sengers is  too  onerous  in  using  the  expression 
"possible  dangers."  The  rule,  in  the  very 
language  ef  the  charge,  has  been  announced 
and  approved  by  the  supreme  court  of  this 
state.  Railway  Co.  v.  Halloren,  63  Tex.  53; 
Railway  Co.  v.  Welch,  86  Tex.  204,  24  S.  W. 
890.  The  charge  requires  of  the  carrier  no 
more  than  the  highest  degree  of  care,  in  ref- 
erence to  possible  dangers  that  the  passen- 
ger may  be  exposed  to.  It  does  not  require 
it  to  foresee  any  and  all  possible  dangers. 
The  first  special  charge  asked  by  defendant, 
and  given,  makes  this  meaning  more  plain. 
The  clause  complained  of  was  not  erroneous. 

But,  If  it  were  erroneous  in  the  use  of  the 
words  "possible  dangers,"  it  would  be  diffi- 
cult to  see  why  it  should  vitiate  this  trial. 
The  negligenoe  In  question  was  the  conduct 
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of  defendant's  employee  while  plaintiff  was 
in  the  act  of  alighting  from  the  train.  The 
presence  of  danger  to  the  passenger  in  such 
a  situation,  by  the  movement  of  the  train  or 
by  Insufficient  light,  is  a  matter  of  common 
knowledge,  and  was  a  danger  that  a  high 
degree  of  prudence  would  certainly  anticipate. 
The  Judgment  is  affirmed. 


HILL  et  al.  t.  JACKSON.* 
(Court  of  Civil  Appeals  of  Texas.   May  3, 1890.) 
DEED — GRANTEES — CONSIDERATION — PAR- 
TITION— PARTIES. 

1.  A  deed  is  not  invalid  because  not  naming 
the  grantees,  bat  describing  them  as  the  heirs 
of  certain  persons. 

2.  A  deed  being  lost,  a  quitclaim  to  replace 
it,  executed  by  the  grantors,  after  the  death  of 
the  grantees,  to  the  heirs  of  the  latter,  is  not 
without  consideration. 

3.  It  is  not  necessary,  In  a  suit  for  partition 
among  heirs  of  land  inherited  by  them,  that  the 
wife  of  one  of  them  be  made  a  party,  to  con- 
clude her  right  as  to  homestead  therein. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot,  Judge. 

Action  by  Lytt  Jackson  against  Wash  Hill 
and  others.  Judgment  for  plaintiff.  Defend- 
ants appeal.  Affirmed. 

Henry  &  Henry,  for  appellants.  John  J. 
King  and  Vanghan  &  Vaughan,  for  appellee. 

FLY,  J.  This  is  an  action  of  trespass  to 
try  title,  Instituted  by  appellee,  the  land  in- 
volved being  33  acres,  a  part  of  the  Ashley 
MeKinney  survey.  A  writ  of  sequestration 
was  issued  at  the  instance  of  appellee,  and 
placed  on  the  land.  Appellants  pleaded  not 
guilty,  and  limitation  of  three  and  ten  years, 
and  also  pleaded  damages  for  the  wrongful 
suing  out  of  the  writ  of  sequestration.  The 
cause  was  tried  by  the  court  and  Judgment 
rendered  for  appellee. 

It  was  established  by  the  evidence  that  the 
title  to  the  land  was  In  appellee,  and  not 
only  did  appellee  establish  by  evidence  that 
appellants  had  not  acquired  title  by  limita- 
tion, but  their  own  testimony  failed  to  estab- 
lish such  title.  This  finding  disposes  of  the 
first  assignment  of  error,  which  questions  the 
sufficiency  of  the  evidence  to  establish  title  In 
appellee. 

A  quitclaim  deed,  made  by  E.  T.  Estes  and 
I.  M.  Ball  to  "the  heirs  of  John  Jackson  and 
Sabina  Jackson  (or  to  whoever  under  the  law 
Is  entitled  to  take  the  same),"  was  introduced 
In  evidence,  over  the  objection  of  appellants; 
the  grounds  of  objection  being  that  no  gran- 
tee was  named  in  the  deed,  that  the  land 
conveyed  was  not  that  sued  for,  and  that  it 
was  without  consideration  to  support  It,  and 
did  not  purport  to  convey  the  land,  but  was 
merely  a  quitclaim  of  the  Interest  of  the  ven- 
dors In  the  land.  None  of  the  objections  can 
be  sustained.  The  deed  recited  that  in  1876 
the  vendors  had  made  a  deed  conveying  to 

» Rehearing  denied  May  31,  1809. 


I  John  Jackson  certain  land  off  the  Ashley  Mo 
I  Kinney  survey,  which  was  fully  described, 
|  and  that  the  original  deed  had  been  lost  or 
mislaid,  and  that  the  deed  then  made  was 
executed  to  replace  it.  It  was  shown  by  the 
evidence  that  the  land  therein  described  was 
the  tract  of  which  the  land  sued  for  was  a 
part,  and  there  was  sufficient  consideration  for 
its  execution.  The  deed  also  recited  that 
John  and  Sabina  Jackson  were  dead,  and 
that  the  deed  was  made  to  their  heirs.  The 
grantees  could  be  Identified  by  the  descrip- 
tion given  of  them,  and  the  deed  was  as 
valid  as  though  they  had  been  named.  Devi. 
Deeds,  f  184;  Jones,  Real  Prop,  i  225. 

Prior  to  the  institution  of  this  suit,  appel- 
lee and  the  other  heirs  of  John  and  Sabina 
Jackson  had  sued  Wash  Hill  for  partition  of 
the  land  owned  by  John  and  Sabina  Jackson 
at  their  death.   In  the  decree  of  partition  the 
33  acres  herein  sued  for  were  set  apart  to 
appellee,  and  the  decree  was  offered  in  evi- 
dence, and  admitted  as  to  Wash  Hill  and 
his  wife,  Mary  Hill.   It  is  contended  that 
Mary  Hill,  not  being  a  party  to  the  judgment, 
and  having  homestead  rights  in  the  land,  was 
not  bound  by  the  Judgment.   The  land  was 
I  the  separate  property  of  Wash  Hill  by  ln- 
I  heritance,  and  the  fact  that  it  afterwards 
!  became  a  homestead  did  not  render  it  neces- 
i  sary  to  make  his  wife  a  party  in  order  to 
I  conclude  her  rights  In  the  partition  suit. 
I  Thompson  v.  Jones  (Tex.  Sup.)  12  S.  W.  77. 
The  judgment  was  properly  admitted  in  evi- 
dence.   We  conclude  that  the  Judgment 
should  be  affirmed. 


STROUBE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  17, 

]  1809.) 

j  OOUKTBKFBITINQ — JDRISDIOTIOR  0»  8TATB  COUBTS 

1  — AFPBiXr— Bux.  or  Exceptions — Venub. 
i     1.  The  state  courts  have  jurisdiction  of  the 
i  offense  of  counterfeiting. 

2.  A  recitation  in  a  bill  of  exceptions  that 
the  state  offered  accused's  confession  in  evi- 
dence, is  not  sufficient.  It  must  show  that  it 
was  admitted,  and  it  must  be  set  out  as  in- 
troduced. 

3.  Where  the  court  charged  that  one  making, 
in  the  semblance  of  true  silver  coin,  any  coin 
containing  a  less  proportion  of  silver  than  the 
true  coin  sought  to  be  counterfeited,  is  guilty 
Of  counterfeiting,  and  applied  the  law  to  the 
facts,  and  charged  properly  in  regard  thereto,  a 
requested  charge  was  properly  refused  that  one 
of  the  main  ingredients  of  the  offense  was  that 
the  coin  made  in  the  semblance  of  silver  half 
dollars  contained  less  silver  than  the  true 
coin,  and  that  the  evidence  must  show  beyond 
a  reasonable  doubt  that  the  coin  made  in  imi- 
tation of  silver  half  dollars  contained  less  silver 
than  the  coin  sought  to  be  Imitated. 

4.  Where  it  appears  that  accused  counterfeit- 
ed half  dollars  in  a  certain  county,  and  that  he 
passed  them  in  that  county,  he  is  triable  therein, 
under  Code  Cr.  Proc.  art.  226,  providing  that  a 
prosecution  for  counterfeiting  coin  may  be 
brought  in  any  county  where  the  coins  were 
passed. 

Appeal  from  district  court.  Llano  county; 
W.  M.  Allison,  Judge. 
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Sam  Stroube  was  conrlcted  of  counterfeit- 
ing, and  be  appeals.  Affirmed. 

J.  H.  McLean  and  John  C.  Oatman,  for  ap- 
pellant Robt  A.  John,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  the  offense  of  counterfeiting.  He  moved  In 
arrest  of  judgment,  because,  under  the  consti- 
tution of  the  United  States  the  federal  courts 
alone  have  Jurisdiction  of  this  offense.  The  law 
has  been  so  long  settled  contrary  to  this  con- 
tention that  we  deem  it  unnecessary  to  dis- 
cuss this  question.  Congress  has  expressly 
reserved  and  recognized  the  Jurisdiction  of 
state  courts  over  counterfeiting.  Ex  parte 
Gelsler,  50  Fed.  411;  Martin  v.  State,  18  Tex. 
App.  224;  7  Am.  &  Eng.  Enc  Law,  pp.  878, 
879,  and  especially  note  2  on  page  879.  In 
State  v.  Brown,  2  Or.  221,  It  was  held  that 
authority  for  punishing  the  counterfeiting  of 
coin  rested  exclusively  in  the  federal  courts; 
but  this  decision  has  never  been  followed.  It 
was  also  so  held  in  Mattlson  v.  State,  3  Mo. 
421,  but  this  was  overruled  In  Truman's  Case, 
44  Mo.  181. 

The  first  bill  of  exceptions  recites  that  the 
state  ottered  appellant's  confession  in  evi- 
dence. Several  objections  were  urged,  but 
the  bill  fails  to  show  that  the  confession  was 
in  fact  admitted  In  evidence.  It  does  recite 
that  the  confession  was  offered,  but  this  is  not 
sufficient.  The  bill  must  show,  not  only  that 
the  confession  was  offered,  but  that  it  was  ad- 
mitted, and  must  set  out  the  confession  as 
Introduced.  Burke  v.  State,  25  Tex.  App.  174, 
7  S.  W.  873. 

Appellant  requested  the  court  to  charge  the 
jury  that  one  of  the  main  Ingredients  of  this 
offense  was  that  the  articles  made  in  the 
semblance  of  silver  half  dollars  contained  a 
less  proportion  of  the  precious  metal  of  which 
the  true  coin  intended  to  be  counterfeited  Is 
composed  than  Is  contained  In  such  true  coin; 
and,  before  he  could  be  found  guilty,  the  evi- 
dence must  show  beyond  a  reasonable  doubt 
that  the  articles  made,  if  any  were  made  In 
imitation  of  the  silver  half  dollars,  contained 
a  less  amount  of  silver  than  the  coin  attempt- 
ed to  be  Imitated,  and,  If  that  was  not  shown, 
appellant  must  be  acquitted.  Under  a  partic- 
ular state  of  case  such  a  charge  might  be  ap- 
plicable. The  court  did  charge  the  jury  that 
"he  is  guilty  of  counterfeiting  wbo  makes,  In 
.  the  semblance  of  true  silver  coin,  any  coin,  of 
whatever  denomination,  having  In  its  compo- 
sition a  less  proportion  of  the  precious  metal 
of  which  the  true  coin  intended  to  be  imitated 
is  composed  than  Is  contained  in  such  true 
coin,  with  intent  that  the  same  should  be 
passed,  in  this  state  or  elsewhere."  He  then 
applied  this  law  to  the  facts,  and  instructed 
the  jury  properly  In  regard  to  this  matter. 
There  was  no  Issue,  as  we  understand  the 
evidence,  upon  this  question. 

Exception  was  also  reserved  to  the  charge 
In  several  respects,  alleging  the  failure  to 


charge  the  law  applicable  to  the  case.  They 
pertain  to  venue,  etc.  The  evidence  shows, 
beyond  any  question,  venue  in  Llano  county. 
The  circumstances  show  with  reasonable  cer- 
tainty that  he  made  the  counterfeit  half  dol- 
lars In  the  town  of  Llano,  in  Llano  county. 
It  further  shows  that  he  passed  said  counter- 
feit half  dollars  In  said  county,  and,  even  if 
the  evidence  did  not  show  that  he  did  the 
counterfeiting  In  said  county,  the  fact  that  he 
passed  the  same  in  that  county  would  au- 
thorize venue.  This  is  so  by  statutory  pro- 
vision.  See  Code  Or.  Proc.  art.  226. 

We  find  no  error  in  the  record  authorizing 
a  reversal  of  this  case,  and  the  judgment  is 
affirmed. 


MORRISON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  S. 
1899.) 

Homicidb  —  Abmthmtbatioh  of  Bono* — Iinncr- 

MKNT  —  TKIAl,  —  COMPBTBSTCT  OF  JtJBOB  —  EVI- 
DENCE— Admissibility — Sufficiency — Instruc- 
tions —  Appbal  aitd  Error  —  Bill  or  Excep- 
tions. 

1.  An  indictment  charging  accused  with  kill- 
ing deceased  by  a  poison  is  sufficient,  without 
an  allegation  that  the  act  was  unlawfully  done. 

2.  An  .indictment  for  murder  by  the  adminis- 
tration of  poison  need  hot  specially  allege  that 
accused  knew  that  the  drug  was  deadly  in 
nature  and  quantity,  or  that  the  quantity  given 
was  sufficient  to  cause  death. 

3.  Accused  is  not  entitled  to  have  incriminat- 
ing letters  written  by  him  produced  by  the 
prosecution  for  his  inspection  before  the  trial. 

4.  It  was  not  error  to  refuse  to  allow  accused 
to  withdraw  his  announcement  of  readiness  for 
trial  when  certain  incriminating  letters  were 
produced  by  the  prosecution,  if  it  does  not  ap- 
pear that  accused  was  surprised,  or  that  he 
could  have  disproved  the  letters  if  a  continu- 
ance had  been  granted. 

5.  Incriminating  letters  written  by  accused 
are  not  inadmissible  merely  because  other  let- 
ters between  the  same  parties  are  not  produced. 

6.  Incriminating  letters  written  by  accused 
are  not  inadmissible,  merely  because  produced 
for  the  first  time  at  the  trial,  when  counsel  for 
accused  are  so  occupied  that  they  have  no  op- 
portunity to  meet  and  explain  them. 

7.  Where  a  juror  had  scruples  against  the  in- 
fliction of  the  death  penalty  on  circumstantial 
evidence,  It  was  not  error  for  the  court  to  ex- 
plain circumstantial  evidence  by  means  of  an 
illustration,  though  the  illustration  stated  an  ex- 
treme case. 

8.  If  a  juror's  opinion  is  based  on  the  truth 
of  rumors  and  newspaper  articles,  and  he  states 
that  if  the  evidence  presents  a  different  state 
of  facts  he  will  disregard  his  opinion,  the  juror 
is  competent. 

9.  Accused  cannot  complain  of  an  order  over- 
ruling a  challenge  for  cause,  whereby  he  was 
compelled  to  exhaust  his  peremptory  challenges, 
if,  after  the  juror  was  excused,  but  one  more 
juror  was  drawn,  and  accused  accepted  him 
without  objection.  • 

10.  In  a  prosecution  for  murder  by  poisoning, 
in  which  the  defense  was  that  deceased  died 
from  a  disease,  evidence  of  deceased's  state- 
ments that  she  did  not  suffer  from  such  disease, 
made  some  time  prior  to  her  death,  and  In  the 
absence  of  accused,  was  admissible. 

11.  Where  accused  formed  the  design  of  kill- 
ing his  wife,  and  manufacturing  sufficient  evi- 
donce  of  wealth  to  induce  another  to  marry 
him,  deeds  and  letters  of  recommendation, 
forged  by  accused,  were  admissible  to  show 
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the  motive,  though  the  Instruments  were  not 
forged  until  after  the  murder. 

12.  In  a  prosecution  for  murder,  the  court  ad- 
mitted evidence  tending  to  prove  accused  guilty 
of  forgery,  for  the  purpose  of  showing  the  mo- 
tive of  the  crime.  'Held,  that  the  admission  of 
the  evidence  was  not  erroneous,  as  tending  to 
prove  an  independent  crime,  where  the  court 
instructed  the  jury  to  consider  the  evidence  for 
the  sole  purpose  of  determining  the  motive  for 
the  killing. 

13.  In  a  prosecution  for  murder  by  poisoning, 
in  which  it  was  contended,  in  defense,  that  de- 
ceased died  from  a  disease,  or  by  her  own  hand, 
evidence  was  admissible  to  show  that  deceased 
was  apparently  healthy,  and  of  a  contented  and 
joyful  disposition. 

14.  In  a  prosecution  for  murder  by  poisoning, 
in  which  it  was  contended  that  deceased  died 
from  a  disease,  or  by  her  own  hand,  friends  and 
neighbors  of  the  deceased  were  competent  to 
testify  that  she  was  apparently  healthy,  and  of 
a  contented  and  joyful  disposition,  as  such  evi- 
dence was  not  a  matter  of  expert  opinion. 

15.  Accused,  who  killed  his  wife  that  he  might 
marry  witness,  told  witness  that  he  was  not 
married,  but  that  his  cousin  resided  in  the  same 
town  and  was  married;  and,  after  the  death 
of  his  wife,  wrote  a  letter  in  which  he  spoke  of 
the  death  of  G.'s  wife.  Held,  that  the  witness 
was  properly  allowed  to  explain  that  she  un- 
derstood G.  to  be  the  cousin  of  accused. 

16.  In  a  prosecution  for  murder  by  the  admin- 
istration of  strychnine,  in  which  witnesses  tes- 
tified as  to  the  symptoms  and  actions  of  de- 
ceased in  her  last  sickness,  it  was  not  necessary 
that  physicians'  opinions  as  to  the  cause  of  her 
death  should  be  based  on  a  hypothetical  case, 
bat  they  were  properly  allowed  to  base  their 
opinion  on  the  testimony  of  the  witnesses,  if 
they  have  heard  all  of  the  testimony. 

17.  Evidence  that  deceased  was  generally 
known  in  the  neighborhood  by  the  name  alleged 
in  the  indictment  is  sufficient  to  support  the  al- 
legation of  the  name  of  deceased  as  contained 
in  the  indictment. 

18.  Under  an  Indictment  charging  accused 
with  administering  strychnine  to  deceased,  ac- 
cused can  be  convicted  on  evidence  showing 
that  he  laid  the  strychnine  where  deceased 
could  get  it. 

Id.  It  was  not  error  to  refuse  an  Instruction 
that  accused  was  not  guilty  if  deceased  died 
from  natural  causes,  took  the  poison  by  acci- 
dent, or  administered  it  with  her  own  hand, 
where  the  court,  in  his  instructions,  charged 
that  accused  should  be  acquitted  if  the  jury  did 
cot  believe  that  defendant  poisoned  deceased, 
or  if  deceased  committed  suicide,  or  died  from 
causes  other  than  poison  administered  by  ac- 
cused. 

20.  Where  the  court's  instructions  contained 
all  the  law  applicable  to  the  facts,  a  conviction 
will  not  bo  reversed  for  failure  to  give  an  in- 
struction asked  by  accused. 

21.  Improper  remarks  of  counsel  cannot  be 
taken  advantage  of  on  appeal,  if,  at  the  trial, 
appellant  did  not  tender  a  special  charge  in- 
structing the  jury  to  disregard  the  remarks. 

22.  In  a  prosecution  for  murder,  the  prospcut- 
ing  attorney  stated  in  his  argument:  "They 
talk  about  defendant  having  his  throat  treated. 
In  my  opinion  his  throat  needs  one  more  appli- 
cation, and  that  is  about  20  feet  of  rope." 
'ffrtd  not  ground  for  reversal. 

23.  Before  counsel  for  defense  had  completed 
their  argument  the  prosecutiug  attorney  in- 
formed them  that  he  would  read  certain  author- 
ities on  the  law  of  reasonable  doubt,  and  hand- 
ed them  a  memorandum  of  the  authorities  in 
time  for  them  to  comment  thereon.  Held,  that 
it  was  not  error  to  permit  the  prosecuting  at- 
torney to  read  such  authorities  in  his  closing 
argument. 

24.  Where  the  trial  judge  desires  to  incorpo- 
rate explanations  of  his  rulings  in  the  bill  of 
exceptions,  he  need  not  make  up  a  separate  bill, 


but  the  explanations  may  be  Intruded  in  the  bill 
presented  by  appellant. 

25.  In  a  prosecution  for  murder,  it  was  not  er- 
ror to  refuse  an  instruction  that  defendant's 
failure  to  take  the  stand  In  his  own  behalf 
should  not  be  considered  as  a  circumstance 
against  him. 

Appeal  from  district  court,  Wilbarger  coun- 
ty; G.  A.  Brown,  Judge. 

G.  K.  Morrison  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Houston  &  Marum,  Plemons  &  Veal,  and 
Huff  &  Hall,  for  appellant.  Matlock,  Cowan 
&  Burney  and  Robt  A  John,  Asst.  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  murder  of  his  wife  by  poisoning,  and  his 
punishment  assessed  at  death. 

We  will  briefly  state  the  facts  In  the  case. 
During  the  year  preceding  the  death  of  de- 
ceased, appellant  resided  at  Panhandle,  Car- 
son county,  and  was  engaged  in  preaching 
there  two  consecutive  Sundays  In  each  month, 
and  one  Sunday  in  each  month  at  Canadian, 
some  50  miles  from  Panhandle,  on  the  South- 
ern Kansas  Railroad,  and  one  Sunday  at  Hlg- 
gins,  some  20  miles  further  on,  being  between 
70  and  80  miles  from  Panhandle.  Appellant 
had  been  married  to  his  wife  about  17  years, 
and  had  lived  at  different  places,  and  at  one 
time  had  lived  In  California,  and  at  another 
time  In  Oklahoma  territory,  from  which  last 
place  he  moved  to  Panhandle.  He  was  born 
and  raised  in  Illinois,  and  went  to  school  at 
Carbondale,  and  there  became  acquainted 
with  the  main  prosecuting  witness,  Miss 
Anna  Whittlesey,  and  went  to  school  with 
her.  Subsequently  Miss  Whittlesey  moved, 
with  her  father  and  mother  and  brother-in- 
law,  to  Topeka,  Kan.,  and  resided  there  10 
years  previous  to  the  death  of  the  deceased. 
Appellant,  in  August  previous  to  the  death  of 
his  wife  in  October,  1897,  met  Miss  Whittle- 
sey (his  school-days*  sweetheart)  at  Topeka, 
and  made  offers  of  marriage.  This  offer  of 
marriage  occurred  In  August,  at  which  time 
appellant  pretended  to  Miss  Whittlesey's 
brother-in-law,  Norrls,  that  his  wife  was 
dead,  and  had  been  dead  11  years;  that  be 
had  quit  preaching  on  account  of  throat  trou- 
ble, and  bad  been  engaged  in  the  cattle  busi- 
ness for  8  years  near  Higglns,  Tex.,  which, 
was  his  post  office.  He  represented,  also, 
that  he  was  doing  a  thriving  business,  and 
made  the  same  representations  to  Miss  Whit- 
tlesey, and  also  stated  to  her  that  his  cousin, 
Guy  B.  Morrison,  whom  Miss  Whittlesey  had 
known,  20  years  before,  at  Carbondale,  111., 
was  married,  and  lived  at  Panhandle,  and 
that  he  was  the  Methodist  preacher  at  that 
place.  The  evidence  discloses  that  this  state- 
ment was  wholly  false.  After  appellant's  en- 
gagement to  Miss  Whittlesey,  he  began  a  cor- 
respondence with  her,  urging  his  proposition 
of  marriage,  stating  that  he  had  Intended  for 
a  number  of  years  to  come  to  her  when  he 
could  do  so  honorably,  and  he  believed  he 
could  now  see  the  time.   This  statement  was 
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made  on  September  10th  (one  month  before 
the  death  of  his  wife).  In  all  of  his  letters 
to  her  he  continuously  represented  himself  as 
being  In  the  cattle  business,  and  a  ranchman. 
He  made  another  visit  to  Topeka,  after  his 
first,  and  previous  to  the  death  of  his  wife, 
and  while  returning  from  there,  on  one  occa- 
sion, talked  to  a  doctor  relative  to  the  doses 
and  effect  of  strychnine  and  quinine.  The 
death  of  the  deceased  was  shown  conclusive- 
ly, by  the  testimony  of  experts,  to  have  been 
caused  from  strychnine  poison.  Appellant 
procured  strychnine  for  the  ostensible  purpose 
of  poisoning  "varmints,"  which  he  said  were 
catching  his  chickens;  and  this  was  procured 
oo  Friday  before  his  wife's  death  on  Sunday. 
On  the  day  previous  he  had  procured  a  box 
of  quinine,  with  some  empty  capsules.  On 
the  Friday  night  before  her  death,  deceased 
went  to  the  Swiss  Bell  Ringers,  leaving  ap- 
pellant at  home.  Appellant  then  had  posses- 
sion of  the  strychnine,  which  he  had  secured 
about  supper  time  that  evening.  The  next 
morning  he  took  the  strychnine  back  to  the 
drug  store,  telling  the  druggist  that  he  was 
afraid  to  use  it  for  fear  he  would  poison  his 
neighbors'  chickens.  The  druggist  bad  not 
charged  him  anything  for  the  strychnine,  and 
opened  the  package,  and  poured  it  back  in 
the  bottle,  but  did  not  notice  whether  any  of 
it  was  gone,  save  and  except  that  he  noticed 
the  string  around  the  package  was  looser 
than  It  was  when  he  let  appellant  have  it 
Sunday  night  appellant  preached,  and  alluded 
In  a  pathetic  manner  to  the  parting  with 
loved  ones  at  death.  About  10  o'clock  Sun- 
day night,  he  called  upon  his  neighbors  for 
assistance,  after  announcing  the  serious  Ill- 
ness of  his  wife.  The  neighbors  responded 
promptly,  and  found  her  In  paroxysms  and 
spasms,  evidently  dne  to  strychnine  poison. 
He  made  a  number  of  false  statements  in  re- 
gard to  the  manner  In  which  he  had  retired, 
and  the  like,  and  announced  the  fact  that 
his  wife  had  taken  nothing  except  quinine, 
and  he  exhibited  this  quinine  to  most  every 
one,  with  the  announcement  that  there  was 
nothing  wrong  with  the  quinine.  The  bed 
upon  which  deceased  was  resting  was  the 
only  bed  in  the  room,  and  It  showed  that 
no  one  had  lain  on  it  except  deceased.  The 
neighbors  further  testified  that  when  they 
reached  the  house  he  was  In  full  dress,  and 
showed  no  evidence  whatever  of  having  re- 
tired for  the  night  Deceased  died  at  12:30 
that  night,  and  shortly  after  her  death  ap- 
pellant made  statements  to  the  effect  that 
her  death  was  due  to  a  complication  of  kid- 
ney disease  and  deranged  menstruation,  and 
also  falsely  stated  that  Dr.  Warner,  who  had 
been  sent  for,  and  arrived  after  her  death, 
had  told  him  that  deceased's  death  was  due 
to  blood  poisoning  as  a  result  of  kidney 
trouble,  which  statement  appellant  repeated 
by  letter  to  his  wife's  kin  people  and  several 
persons.  In  the  meantime  he  kept  up  his 
correspondence  with  Miss  Whittlesey,  writ- 
ing her  a  letter  two  days  before  the  death  of 


his  wife,  and  the  day  after  her  burial,  assert- 
ing his  love  in  the  most  lavish  terms,  and 
announcing  "the  death  of  Guy's  wife,"  and 
Immediately  after  the  death  of  the  deceased 
notified  her  of  his  early  contemplated  visit 
to  Topeka.  About  a  week  after  deceased's 
death,  Miss  Whittlesey  wrote  him  that  ber 
sister,  Mrs.  Norris,  said  that  he  might  nave 
a  wife  in  Texas.  In  reply  to  which  he  an- 
nounced his  fear  that  Miss  Whittlesey's  peo- 
ple might  separate  them,  and  proposed  to 
show  recommedation  papers  to  prove  that  all 
he  told  her  was  true;  and  In  carrying  out  this 
deception  he  procured  a  map,  and  marked  a 
ranch  on  it,  and  forged  a  recommendation  as 
to  his  character,  and  that  he  had  no  family, 
and  was  engaged  In  the  stock  business,  and 
also  forged  a  deed  to  himself,  which  papers 
he  presented  to  Miss  Whittlesey  about  Octo- 
ber 24th.  These  papers  were  found  on  his 
person  when  he  was  arrested  on  his  return 
to  Topeka  after  his  wife's  death.  When  ap- 
pellant was  arrested  he  was  held  a  few  days; 
was  released,  and  fled;  and  about  three 
months  thereafter  was  re-arrested  in  San 
Francisco.  Prior  to  the  trial  depositions  were 
taken  of  Dr.  and  Mrs.  Holland,  residing  in 
California,  who  testified  that  deceased  had 
made  statements  to  them  indicating  the  de- 
sire to  take  her  own  life  on  account  of  dis- 
tress arising  from  female  derangement,  which 
depositions  were  on  file  at  the  time  of  the 
trial.  A  medical  analysis  of  the  stomach  of 
deceased  was  made  about  six  weeks  after  her 
death,  and  showed  strychnine;  and  the  wit- 
nesses who  saw  her  dying  agonies  all  testify 
to  the  distinctive  symptoms  of  strychnine  poi- 
son. The  motive  for  the  killing,  as  contend- 
ed by  the  prosecution,  was  in  order  that  he 
might  marry  Miss  Whittlesey,  and  obtain  her 
money.  These  are  substantially  the  main 
facts  adduced,  as  disclosed  by  the  record. 

Appellant's  first  assignment  of  error  is  "that 
the  court  erred  in  overruling  his  motion  to 
quash  the  indictment  for  the  reasons  set  out 
in  the  motion,  as  follows:  (1)  The  acts  and 
facts  alleged  against  defendant,  as  alleged, 
are  not  sufficient  to  constitute  an  offense.  (2) 
The  indictment  falls  to  show  that  the  charge 
therein  contained  is  alleged  as  a  statutory  of- 
fense, In  that  it  fails  to  show  that  the  act  was 
unlawfully  done.  (3)  Because  the  same  char- 
ges no  offense  against  the  law  of  the  state, 
In  that  it  nowhere  alleges  that  the  poison 
charged  to  have  been  administered  was  In 
quantities  sufllclent  to  produce  death.  (4) 
The  same  nowhere  charges  that  defendant 
knew  that  the  drug  charged  to  have  been 
given  deceased  was  deadly,  either  In  nature 
or  quantity.  (5)  Same  nowhere  alleges  the 
quantity  of  said  drug  administered,  or  that 
same  was  given  in  amount  sufllclent  to  have 
caused  the  death  of  the  deceased."  The  char- 
ging part  of  the  Indictment  Is  as  follows: 
Defendant  '<did  then  and  there,  with  malice 
aforethought,  kill  Mrs.  O.  E.  Morrison,  by 
poison,  to  wit  the  said  O.  E.  Morrison  did 
then  and  there  mingle  and  cause  to  be  min- 
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gled  certain  poison,  called  'strychnine,'  with  a 
certain  medicine,  called  'quinine,'  with  the  in- 
tent then  and  there  to  Injure  and  kill  the  said 
Mrs.  G.  E.  Morrison,  he,  the  said  G.  E.  Mor- 
rison, then  and  there  well  knowing  that  the 
said  Mrs,  G.  E.  Morrison  would  take  and 
swallow  the  said  poisoned  medicine,'  and  then 
and  there  Intended  that  the  said  Mrs.  G.  E. 
Morrison  should  do  so;  and  the  said  Mrs.  G. 
E.  Morrison  did  then  and  there,  not  knowing 
that  the  said  medicine  was  so  poisoned,  take 
and  swallow  the  same,  and  the  said  Mrs.  G. 
E.  Morrison,  of  the  poison  aforesaid,  so  min- 
gled In  the  said  medicine  as  aforesaid,  and  by 
her  swallowed  as  aforesaid,  did,  on  or  about 
the  10th  day  of  October,  A.  D.  1897,  in  the 
county  and  state  aforesaid,  die.  And  the 
grand  jurors  aforesaid,  upon  their  oaths  in 
said  court,  do  further  present  that  G.  E.  Mor- 
rison, on  or  about  the  10th  of  October,  1897, 
In  the  county  of  Carson  and  state  aforesaid, 
did  with  malice  aforethought  kill  Mrs.  G.  E. 
Morrison,  by  then  and  there,  with  Intent  to 
injure  and  kill  the  said  Mrs.  G.  E.  Morrison, 
causing  her,  the  said  Mrs.  G.  E.  Morrison,  to 
take  and  swallow  certain  poison,  called 
'strychnine,'  the  manner  and  means  used  by 
the  said  G.  E.  Morrison  to  cause  and  Induce 
the  said  Mrs.  G.  E.  Morrison  to  take  and 
swallow  the  said  poison  being  to  the  grand 
jurors  unknown,  with  the  Intent  then  and 
there  to  Injure  and  kill  the  said  Mrs.  G.  E. 
Morrison,  the  said  G.  E.  Morrison  well  know- 
ing that  the  said  Mrs.  G.  E.  Morrison  would 
take  and  swallow  the  said  poison,  and  intend- 
ing that  she  should  do  so;  and  the  said  Mrs. 
G.  E.  Morrison  did  then  and  there,  not  know- 
ing that  the  same  was  poison,  take  and  swal- 
low the  said  poison,  and  the  said  Mrs.  G.  E. 
Morrison,  of  the  poison  so  taken  and  swal- 
lowed by  her  as  aforesaid,  did,  on  or  about  the 
10th  of  October,  1807,  die,"  etc.  We  think  the 
indictment  Is  in  all  things  sufficient  in  this 
case.  It  is  not  necessary  that  the  indictment 
should  allege  that  the  act  was  unlawfully 
done,  nor  Is  it  necessary  for  it  to  allege  that 
the  poison  charged  to  have  been  administered 
was  in  quantities  sufficient  to  produce  death. 
And,  furthermore,  it  is  not  necessary  to  al- 
lege that  the  drug  charged  to  have  been  given 
was  deadly,  either  In  its  nature  or  quantity. 
Neither  was  it  necessary  to  allege  how  much 
of  the  strychnine  was  taken.  See  Calvin  v. 
State,  25  Tex.  789;  Thompson  v.  State,  36 
Tex.  326;  Bean  v.  State,  17  Tez.  App.  60; 
Stephens  v.  State,  20  Tez.  App.  255;  Jackson 
v.  State,  25  Tez.  App.  314.  7  S.  W.  872. 

Appellant's  second  assignment  of  error  Is 
"that  the  court  erred  in  refusing  to  grant  an 
order  compelling  the  prosecution  to  produce 
and  file  the  letters  requested  in  his  motion  to 
that  effect,  because  he  had  a  right  to  Inspect 
the  same  before  going  Into  the  trial,  so  that 
he  might  take  the  proper  steps  to  prepare  his 
defense."  It  appears  that,  before  the  trial  be- 
gan, appellant  was  apprised  of  the  fact  that 
the  prosecution  was  claiming  to  have  posses- 
sion of  the  letters  alleged  to  have  been  writ- 


ten by  appellant  to  Miss  Anna  Whittlesey, 
and  which  it  was  claimed  were  incrimlnatlve 
evidence  against  him.  Upon  the  motion  of 
appellant  to  compel  the  prosecution  to  show 
said  letters,  S.  H.  Cowan,  one  of  state's  coun- 
sel, testified  that  there  were  some  letters,  as 
mentioned  In  the  motion,  shown  him,  and 
that  they  were  in  the  hands  of  one  Steel,  a 
witness  for  the  state;  that  he  saw  them  at 
the  Canadian  court,  before  the  change  of 
venue;  that  said  Steel  took  the  letters  with 
him,  and  stated  that  he  had  promised  Miss 
Whittlesey  to  not  let  them  go  out  of  his 
hands;  and  that,  if  Steel  was  now  present,  in 
attendance  upon  the  court,  he  did  not  know 
It  It  appears  that  these  letters,  however, 
were  produced  upon  the  trial  of  the  case; 
the  witness  Steel  and  Miss  Anna  Whittlesey  , 
appearing  there  in  ample  time  to  testify  upon 
the  trial.  We  know  of  no  law  compelling  the 
prosecution  to  disclose  the  character  and  kind 
of  evidence  that  It  has  against  the  defendant 
Furthermore,  it  is  not  made  to  appear  In  the 
record  before  us  in  what  way  appellant's 
rights  were  injured,  or'  that  be  was  deprived 
of  any  substantial  privilege.  The  evidence 
showed  that  all  the  letters  were  written  by 
him.  This  being  true,  and  uncontroverted, 
certainly  he  knew  the  contents  of  the  letters, 
and  could  not  claim  any  character  or  kind  of 
surprise.  If  he  could,  the  record  does  not  dis- 
close that  he  did  claim  any  such  surprise. 
We  do  not  think  the  court  erred  In  refusing 
to  grant  the  motion,  because,  at  the  time  the 
same  was  made,  it  could  not  be  complied  with; 
and,  besides,  appellant  had  the  full  right  of 
cross-examination  as  to  these  letters  during 
the  trial. 

Appellant's  third  assignment  of  error  com- 
plains of  the  action  of  the  court  "In  refusing 
to  permit  appellant  to  withdraw  his  an- 
nouncement of  ready  for  trial,  for  the  reasons 
set  out  In  his  motion,  and  as  shown  by  bill 
No.  4:  *  *  *  The  appearance  of  said  wit- 
ness Steel,  and  the  production  of  said  letters 
after  the  announcement  of  ready  for  trial,  and 
proceeding  with  the  case  for  one  day,  was  cal- 
culated to  surprise  and  injure  defendant  and 
did  not  give  him  an  opportunity  to  prepare 
his  defense,  to  which  he  was  entitled."  For 
the  reason  stated  In  the  disposition  of  the  sec- 
ond assignment  above,  we  do  not  think  the 
court  erred  In  refusing  to  permit  counsel  to 
withdraw  his  announcement  of  ready.  There 
are  no  elements  of  surprise  shown  by  his  mo- 
tion, nor  Is  there  any  evidence  in  the  record 
before  us  to  indicate  that  appellant  has  been 
deprived  of  any  right  whatever  by  the  refusal 
of  the  court  to  permit  his  withdrawal  of  the 
announcement  of  ready.  There  is  nothing 
shown  to  Indicate  that  appellant  would  have 
disproved  said  letters,  or  that  he  would  have 
been  able  on  another  occasion  to  have  shown 
their  falsity,  or  to  have  explained  their  crim- 
inative features. 

Appellant's  fourth  assignment  complains  of 
the  admission  In  evidence  of  letters  purport- 
ing to  be  from  defendant  to  Anna  Whittle- 
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«ey,  as  shown  by  bill  No.  11,  "because  the 
same  was  not  all  the  correspondence,  as 
shown  from  the  face  of  the  letters  them- 
selves, but  only  a  part,  and  because  defendant 
or  his  counsel  were  not  given  an  opportunity 
to  examine  the  same  before  trial,  as  requested 
by  them  In  their  motion,  and  because  he  was 
for  the  first  time  confronted  with  them  at  the 
trial,  after  the  trial  had  progressed  one  day, 
and  when  they  were  so  occupied  that  they 
could  not  look  into  them,  to  properly  meet 
them  and  explain  them."  The  record  in  this 
connection  shows  that  appellant  had  written 
various  and  sundry  letters  to  Anna  Whit- 
tlesey; that  she  had  sent  him  back  his  ring 
when  he  was  arrested  in  Topeka,  Kan.,  and 
received,  at  her  request,  In  return,  all  of  her 
letters  to  appellant,  which  letters  she  says 
she  destroyed.  If  there  were  any  other  let- 
ters written  by  appellant  to  witness,  there 
to  nothing  in  the  record  to  indicate  it  The 
witness  was  on  the  stand,  and  appellant 
could  have  disclosed  the  fact,  by  cross-ex- 
amination, that  there  were  other  letters,  If 
he, had  so  desired;  or,  'If  he  desired  to  ask  her 
anything  about  the  letters  which  sbe  had 
destroyed,  he  could  have  done  so.  There  ap- 
pearing no  effort  in  this  direction  on  the 
part  of  appeUant,  we  hold  that  the  mere  fact 
of  there  being  other  letters  would  not  be 
any  reason  or  cause  why  the  letters  produced 
should  not  be  introduced.  If  appellant  could 
explain  them  by  any  evidence,  this  fact 
should  have  been  made  apparent,  by  motion 
or  otherwise.  It  was  not  done,  however. 
As  to  the  suggestion,  made  by  appellant's 
counsel,  that  they  were  Introduced  at  a  time 
"when  they  were  so  occupied  they  could  not 
look  Into  them,  to  properly  meet  and  explain 
them,"  this  Is  an  emergency  that  confronts 
attorneys  in  the  defense  of  parties  charged 
with  crime;  and  it  certainly  is  not  a  reason 
why  this  court  should  reverse  the  Judgment. 
Evidently,  the  criminative  features  of  these 
letters  were  much  of  a  surprise  to  appel- 
lant's counsel;  but  the  fact  of  surprise  alone 
is  not  a  ground  for  the  postponement  of  the 
case,  or  of  the  withdrawal  of  announcement 
of  ready.  Code  Or.  Proc.  art.  751;  Early  v. 
State,  9  Tex.  App.  476. 

Appellant's  fifth  assignment  of  error  is 
"that  the  court  erred  In  explaining  to  the 
veniremen  what  circumstantial  evidence  was, 
and  the  case  as  given  was  an  extreme  one, 
and  calculated  to  mislead  the  Jury,  and  In 
overruling  his  challenge  for  cause  to  Juror 
Llsman,  and  certain  other  Jurors,  who  an- 
swered they  had  conscientious  scruples  In 
regard  to  the  Infliction  of  the  death  penalty 
as  a  punishment  for  crime  on  circumstantial 
evidence,  as  shown  by  bill  No.  2."  This  bill 
shows:  "That  while  the  Juror  Llsman  was 
being  examined  on  his  voir  dire,  as  well  as 
other  Jurors  and  veniremen,  he.  in  answer  to 
the  question  'whether  or  not  he  had  consci- 
entious scruples  in  regard  to  the  Infliction  of 
the  death  penalty  as  a  punishment  for  crime,' 
stated  he  did,  If  the  evidence  was  circum- 


stantial. A  challenge  was  made  for 
The  court  thereupon  explained  to  the  venire- 
man, in  the  presence  and  hearing  of  the  Ju- 
rors selected,  what  was  meant  by  'circum- 
stantial evidence.'  The  court  said:  '1  will 
state  to  you  a  circumstantial  evidence  case, 
which  is  not  the  case  on  trial,  or  like  it 
Suppose  a  man  was  seen  going  into  a  house, 
with  a  knife,  where  there  was  a  lady,  and 
after  he  got  in  there  a  cry  of  murder  was 
heard,  and  the  same  man  was  then  seen 
coming  out  of  the  house  with  a  bloody  knife, 
and  that,  on  entering  the  house,  the  woman 
was  immediately  found  murdered  by  a  fresh 
knife  wound;  this  would  be  circumstantial 
evidence.'  The  venireman  then  stated  that 
under  such  a  case  he  would  not  be  opposed 
to  the  death  penalty.  The  court  then  told 
him  that  was  circumstantial  evidence,  and 
held  the  Juror  qualified.  The  court,  of  sev- 
eral of  the  Jurors  and  veniremen  who  bad 
answered  they  had  conscientious  scruples  In 
regard  to  the  Infliction  of  the  death  penalty, 
asked  them  if  they  had  heard  his  illustration 
given  Llsman,  and  many  of  them,  after  an- 
swering that  they  had  scruples  on  circum- 
stantial evidence,  wonld  say  they  had  none 
under  such  circumstances,  and  a  number  of 
them  were  so  held  qualified."  The  conrt 
added  the  following  qualification:  "That  on 
examination  this  Juror,  and  the  others  re- 
ferred to  In  this  bill  as  held  by  the  court  to 
be  qualified,  without  a  single  exception,  stat- 
ed they  had  conscientious  scruples  only  In 
eases  wholly  of  circumstantial  evidence,  and 
that  if  such  evidence  was  strong  enough  to 
satisfy  them,  beyond  a  reasonable  doubt,  that 
a  person  charged  with  a  capital  offense  was 
guilty,  they  would  have  no  such  scruples. 
The  Juror  Llsman  was  accepted  by  defend- 
ant, and  the  second  taken  in  the  case."  We 
know  of  no  rule  of  law  that  says  the  court 
cannot  explain  to  a  Juror  what  Is  meant  by 
circumstantial  evidence,  and  the  mere  fact 
that  the  court  states  an  extreme  and  strong 
case  of  circumstantial  evidence  does  not 
change  the  proposition  that  the  court  can 
explain  what  is  meant  by  circumstantial  evi- 
dence in  the  effort  to  select  a  fair  and  Im- 
partial Jury.  If  appellant,  as  indicated  tn 
his  bill,  thought  the  Instance  cited  by  the 
court  extreme,  certainly  he  had  a  right  to 
cross-examine  the  Juror  on  his  voir  dire,  and, 
If  such  examination  disclosed  the  fact  that 
he  was  not  qualified  under  the  law  of  this 
state  to  sit  in  a  capital  case,  the  facts  evi- 
dencing this  should  be  embodied  In  a  bill  of 
exceptions,  and  presented  for  our  consider- 
ation. An  inspection  of  this  bill,  however, 
does  not  disclose  that  appellant  has  been  In- 
|  Jured  in  any  respect  whatever;  and  It  ap- 
;  pears  from  the  statement  of  the  Judge  that 
the  Juror  Llsman  was  not  as  objectionable  to 
appellant  as  his  long  bill  of  exceptions  would 
Indicate,  as  he  was  the  second  Juror  taken. 
Suit  v.  State,  30  Tex.  App.  819,  17  S.  W.  458; 
Adams  v.  State  (Tex.  Cr.  App.)  33  S.  W.  854. 
Appellant's  sixth  assignment  complains  of 


Digitized  by 


Google 


MORRISON  t.  STATE. 


863 


the  action  of  the  court  In  holding  the  venire- 
man D.  H.  Vanghan  qualified,  and  overruling 
bis  challenge  for  cause,  compelling  him  to 
peremptorily  challenge  said  Vaughan,  for  the 
reason  that  said  Vaughan  stated  that  he  had 
formed  an  opinion  In  regard  to  the  guilt  or 
Innocence  of  the  defendant,  and  such  opinion 
might  Influence  him,  and  defendant  was  com- 
pelled to  use  his  peremptory  challenge,  as 
shown  by  bill  No.  S.  This  bill  was  allowed 
with  the  following  qualification,  to  wit:  "In 
answering  the  question  asked  by  defendant's 
counsel,  the  juror  was  asked  if  what  he  had 
heard,  and  the  opinion  he  had  formed,  might 
not  influence  his  verdict,  and  he  answered, 
'It  might;  but,  if  the  evidence  was  different 
from  what  he  had  heard,  he  did  not  think 
that  what  he  had  heard,  or  the  opinion  form- 
ed, would  have  influenced  his  verdict'  .  Then, 
on  examination  by  the  court,  the  Juror  said 
he  had  not  heard  any  witness  speak  of  the 
case,  nor  any  person  detail  facts  known  to 
them;  that  what  he  had  heard  was  simply 
rumor;  that  what  he  had  read  was  simply  a 
newspaper  account  of  the  matter,  and  the 
opinion  he  had  formed  was  upon  the  condi- 
tion that  what  he  had  beard  and  read  was 
true;  and  that,  if  taken  on  the  Jury,  and  the 
evidence  should  be  different,  he  could  and 
would  entirely  disregard  what  he  had  heard 
and  read,  and  the  opinion  formed  therefrom, 
and  try  the  case  exclusively  upon  the  evi- 
dence adduced  upon  the  trial  and  under  the 
charge  of  the  court  There  was  but  one  Ju- 
ror selected  and  impaneled  after  defendant 
exhausted  his  peremptory  challenges,  and  no 
objection  was  made  by  defendant  or  his  coun- 
sel to  said  juror."  We  think  the  explana- 
tion of  the  court  effectually  disposes  of  this 
assignment;  and,  furthermore,  it  appears 
from  said  explanation  that  appellant  accepted 
but  one  juror  after  he  had  exhausted  his  per- 
emptory challenges,  and  made  no  objection 
to  him. 

The  seventh  assignment  of  error  Is  to  the 
action  of  the  court  In  permitting  Mrs.  Hill  and 
Mrs.  Carhart  to  testify  to  declarations  made  by 
deceased,  some  time  prior  to  her  last  sickness, 
to  trie  effect  that  she  was  not  troubled  with 
her  monthly  period,  and  could  not  properly 
sympathize  with  those  who  were,  and  that  she 
had  no  female  trouble  and  was  regular  In 
her  monthly  period,  "because  this  purported 
conversation  was  in  the  absence  of  defendant 
was  hearsay,  and  no  part  of  the  res  gestae,  as 
shown  by  bills  Nos.  6  and  6."  When  it  be- 
comes necessary  to  prove  the  physical  or  men- 
tal condition  of  deceased,  it  is  permissible  for 
the  state  to  prove  the  acts  and  declarations 
of  deceased,  made  on  previous  dates,  as  to 
her  general  mental  and  physical  condition. 
Therefore  the  courts  hold  that  acts  and  dec- 
larations of  a  party,  immediately  before  death, 
as  to  mental  condition  or  physical  condition, 
ire  admissible,  when  pertinent  to  the  issue, 
and  it  is  immaterial  if  said  declarations  refer 
to  past  events  and  conditions.  1  Rose.  Cr. 
Ev.  p.  SI;  Rogers  v.  Craln,  30  Tex.  284;  New- 


man v.  Dodson,  61  Tex.  95;  2  Jones,  Ev.  { 
852;  Stepb.  Dig.  Ev.  p.  32. 

Appellant's  eighth  assignment  of  error  Is 
"that  the  court  erred  in  admitting  the  evi- 
dence of  W.  M.  Pugh  and  E.  C.  Gray  that  the 
deed  purporting  to  be  from  Robert  B.  Brogdle 
to  George  Edgard  Morrison,  bearing  date  at 
Higglns,  June  20, 1890,  and  witnessed  by  Gen- 
try Abbott  was  forged,  and  that  the  signa- 
tures of  the  grantor  and  grantee  were  both  In 
the  handwriting  of  the  said  defendant  be- 
cause said  evidence  was  sought  to  prove  de- 
fendant guilty  of  an  Independent  crime,  the 
acts  were  too  remote,  and,  If  committed,  were 
after  the  death  of  his  wife,  and  could  not 
prove  motive  or  knowledge,  and  was  Imma- 
terial, and  did  prejudice  the  jury  against  de- 
fendant as  shown  by  bill  No.  ft."  Any  evi- 
dence that  goes  to  explain,  illustrate,  or  prove 
motive  for  which  a  crime  has  been  commit- 
ted is  admissible.  It  appears  from  the  record 
before  us  that  appellant  formed  the  design  to 
kill  hlB  wife  and  manufacture  sufficient  evi- 
dence as  to  his  wealth  to  Induce  Miss  Whittle- 
sey to  marry  him.  In  carrying  out  this  de- 
sign, he  forged  this  deed,  as  testified  by  the 
witnesses,  In  order  to  induce  her  to  believe 
that  he  (defendant)  was  a  man  of  considerable 
means  and  wealth.  In  the  death  of  his  wife, 
as  indicated  by  the  evidence,  he  had  removed 
one  obstacle  to  his  marriage;  and  by  manu- 
facturing evidence  Indicating  his  wealth  he 
had  reached  another  step  in  "the  consumma- 
tion devoutly  to  be  wished"  by  him.  The 
mere  fact  that  this  evidence  of  appellant's 
guilt  was  created  subsequent  to  the  death  of 
his  wife  does  not  change  the  rule  In  reference 
to  its  admissibility;  but,  if  true,  this  circum- 
stance Is  a  potent  circumstance  to  Indicate 
that  sedate  and  formed  design  actuated  him 
in  killing  his  wife.  We  note,  in  passing,  here, 
that  appellant  does  not  complain  of  the  ad- 
mission of  a  letter,  addressed  to  his  mother, 
written  by  himself,  wherein  he  describes  in 
pathetic  language  the  death  and  burial  of  his 
wife.  The  circumstance  complained  of  la 
this  Instance  is  admissible  upon  the  same 
theory  that  the  letters  were  admissible,— as 
part  and  parcel  of  one  general  system  to  de- 
l  stroy  the  life  of  his  wife,  and  to  marry  the 
woman  with  whom  he  was  Infatuated. 

Appellant's  ninth  assignment  of  error  Is 
"that  the  court  erred  In  permitting  H.  8. 
Mugg,  George  Pattern,  George  Farlow,  and  B. 
C.  Gray  to  testify  that  the  recommendation  of 
defendant  dated  Higglns,  October  20,  1897, 
and  purporting  to  be  signed  by  said  witnesses 
and  others,  as  to  some  of  said  witnesses  (who 
testified)  the  motive  and  purpose  of  said  rec- 
ommendation was  misrepresented  to  them, 
and  others  of  said  witnesses,  Patton  and  Far- 
low,  testified  their  names  were  signed  to  same 
by  some  person  other  than  themselves,  and 
without  their  knowledge  and  consent,  be- 
cause by  said  evidence  It  was  sought  by  the 
state  to  prove  defendant  guilty  of  an  Inde- 
pendent crime,  and  the  said  evidence  was  im- 
material,  irrelevant  and  too  remote  to  show 
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motive  or  knowledge  on  the  part  of  defendant, 
and  was  calculated  to,  and  did,  prejudice  the 
jury  against  defendant,  all  of  which  Is  shown 
by  bill  of  exceptions."  In  reference  to  the 
evidence  admitted  as  indicated  In  this  assign- 
ment, and  the  eighth  assignment,  above,  the 
court  charged  the  jury:  "In  this  case  the 
state  has  Introduced  evidence  which,  in  your 
opinion,  may  tend  to  prove  that  defendant 
forged  the  name  of  certain  persons  to  certain 
written  Instruments  in  evidence  before  you.  I 
Instruct  you  that  you  can  only  consider  such 
evidence  or  testimony  for  the  purpose  for 
which  it  was  admitted;  that  Is,  as  a  mere  cir- 
cumstance which,  if  you  deem  It  worthy,  may 
be  considered  by  you,  with  other  evidence,  if 
any,  in  determining  whether  defendant  killed 
Mrs.  G.  E.  Morrison  as  charged  In  the  indict- 
ment and,  If  so,  his  motive  in  so  doing;  and 
you  cannot  and  must  not  consider  it  for  any 
other  purpose,  for  you  cannot  convict  defend- 
ant for  any  offense  other  than  that  named  in 
the  indictment."  We  think  this  evidence  is 
admissible,  as  Indicated  in  the  charge,  on  the 
question  of  the  motive  of  appellant  in  the 
commission  of  the  offense,  and  the  charge  of 
the  court  limiting  It  to  that  purpose  was  prop- 
er. Hudson  v.  State,  28  Tex.  App.  323,  13 
S.  W.  888;  Leeper  v.  State,  29  Tex.  App.  63, 
14  S.  W.  398.  This  also  disposes  of  appel- 
lant's sixteenth  assignment  of  error,  wherein 
he  complains  of  the  charge  of  the  court  above 
quoted. 

Appellant's  tenth  assignment  of  error  is: 
"The  court  erred  In  permitting  the  witnesses 
L.  J.  Thompson,  F.  H.  H1U,  Mrs.  F.  H.  Hill, 
H.  B.  Pollard,  Mrs.  Pollard,  Al  Holland,  Mrs. 
Ed.  Carhart  and  Ed.  Carhart  to  testify  that 
the  deceased  was  apparently  happy,  contented, 
and  joyful  In  disposition;  that  she  did  not 
appear  to  be  sick,  but  had  the  appearance  of 
a  healthy  woman;  that  if  she  had  any  fe- 
male trouble  they  did  not  know  it,— because 
said  witnesses  were  not  qualified  to  speak,  as 
they  were  not  physicians,  and  because  the  evi- 
dence was  Immaterial  and  Irrelevant."  We 
think  the  witnesses  were  qualified  to  speak, 
they  being  her  neighbors,  friends,  and  ac- 
quaintances. It  certainly  la  not  a  matter  for 
expert  testimony  for  one  to  be  able  to  testify 
as  to  the  general  temper  and  disposition  of 
one  with  whom  he  is  constantly  associated, 
and  certainly  the  neighbors  and  friends  of  the 
deceased  could  testify,  If  they  knew,  as  to 
whether  deceased  had  any  female  trouble. 
Nor  do  we  think  that  the  evidence  was  irrel- 
evant or  Immaterial,  but  1b  a  potent  circum- 
stance to  show  that  deceased  came  to  her 
death  by  some  character  of  violence,  in  view 
of  the  fact  that  she  was  apparently  well  the 
evening  before.  7  Am.  &  Eng.  Enc.  Law,  p. 
498;  Culver  v.  Dwlght,  6  Gray,  444;  Com.  v. 
Sturtlvant,  19  Am.  Rep.  406;  Whart  Cr.  Ev. 
460. 

Appellant's  eleventh  assignment  Is  "that  the 
court  erred  In  permitting  the  question  to  be 
asked  by  state's  counsel  of  Miss  Anna  Whit- 
tlesey, whom  she  understood  defendant  to 


mean  by  "Guy*  in  the  letter  of  October  IS. 
1897,  written  to  witness,  and  In  permitting 
witness  to  testify  'she  understood  him  to 
mean  his  cousin  Guy  E.  Morrison,  the  one  she 
had  known  In  Illinois  at  school.' "  The 
ground  of  objection  is  that  the  same  was  the 
opinion  of  the  witness.  The  testimony  of  this 
witness  discloses  the  fact  that  appellant  had 
told  her  that  his  cousin  Guy  E.  Morrison  was 
a  minister,  married,  and  living  at  Panhandle; 
and  certainly,  when  a  letter  was  introduced, 
alluding  to  Guy  and  the  death  of  Guy's  wife, 
it  could  be  explained  by  witness,  without  It 
coming  within  the  objection  of  being  opinion 
testimony.  There  was  no  error  In  the  action 
of  the  court. 

Appellant's  twelfth  assignment  complains 
of  the  "court  permitting  Drs.  Walcott  War- 
ner, Carter,  Morris,  and  Dodson  to  testify  that 
in  their  opinion  deceased  died  from  strychnine 
poisoning,  from  the  description  of  the  symp- 
toms detailed  by  the  witnesses  in  their  hear- 
ing, and  from  the  evidence  produced  in  their 
hearing,  because  they  should  have  testified 
from  a  hypothetical  case  given  them,  and  give 
their  opinion  on  such  a  case,  and  describe  the 
effect  strychnine  would  have  on  the  patient, 
and  let  the  jury  say  whether  the  deceased 
was  so  poisoned."  Judge  White,  delivering 
the  opinion  of  the  court  in  Leache  v.'  State, 
22  Tex.  App.  306,  3  S.  W.  541,  uses  this  lan- 
guage: "Medical  experts  may  state  their 
opinion  upon  the  whole  evidence,  if  they  have 
heard  it  all,  or  upon  a  hypothetical  statement 
which  is  In  conformity  with  the  whole  evi- 
dence. Where  the  expert  has  not  heard  the 
evidence,  each  tide  has  the  right  to  an  opinion 
from  the  witness  upon  any  hypothesis  rea- 
sonably consistent  with  the  evidence.  And,  If 
meagerly  presented  in  the  examination  on  one 
side,  it  may  be  fully  presented  on  the  other: 
the  whole  examination  being  within  the  con- 
trol of  the  court,  whose  duty  it  is  to  see  that 
it  Is  fairly  and  reasonably  conducted."  Webb 
v.  State,  9  Tex.  App.  490;  Burt  v.  State  (Tex. 
Cr.  App.)  43  S.  W.  344.  We  therefore  hold 
that  It  was  not  error  to  permit  the  witnesses 
to  give  their  opinion. 

Appellant's  thirteenth  assignment  Is  "that 
the  court  erred  In  refusing  to  grant  him  a 
new  trial,  because  the  evidence  did  not  sus- 
tain the  allegations  in  the  indictment  that 
deceased  was  named  Mrs.  G.  E.  Morrison,  but 
the  evidence  shows  her  name  to  have  been 
Minnie  Morrison."  We  cannot  agree  to  this 
contention  of  appellant  Several  witnesses 
testify  that  deceased  was  generally  known  In 
the  neighborhood  as  Mrs.  G.  B.  Morrison. 

Appellant's  fourteenth  assignment  com- 
plains "of  the  court* 8  charge  wherein  he  tells 
the  jury  they  can  convict  defendant  If  he 
knowingly  placed  or  laid  strychnine  where  it 
might  be  taken  by  deceased,  etc.,  for  the  rea- 
son that  the  Indictment  does  not  charge  him 
with  placing  or  laying  same  where  deceased 
could  get  It  but  that  he  administered  It  to 
her,  and  because  the  evidence  did  not  author- 
ise such  charge."   The  evidence  shows  that 
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appellant,  on  Friday  before  the  death  of  de- 
ceased on  Sunday  night,  secured  strychnine 
from  the  drug  store,  and  had  also  secured 
some  quinine,  with  some  empty  capsules; 
that  be  carried  It  home,  left  the  quinine  there, 
with  the  empty  capsules,  and  on  Saturday 
morning  returned  the  strychnine  to  the  drug- 
store, apparently  in  the  same  condition  that 
it  was  when  he  secured  it,  except  the  drug- 
gist testified  that  he  thought  the  string  was 
some  looser  around  the  package  of  strychnine 
than  it  was  when  he  let  him  hare  it  Now, 
then,  on  this  state  of  facts,  we  think  the 
charge  complained  of  was  applicable.  We  do 
not  understand  that  the  indictment  should 
present  all  the  facts  that  might  be  introduced 
in  evidence  as  to  the  character  and  means  by 
which  the  killing  is  done. 

Appellant's  fifteenth  assignment  complains 
of  the  "court's  charge  which  attempts  to  ap- 
ply the  law  to  the  defense  of  appellant,  be- 
cause the  same  does  not  submit  a  plain  and 
substantive  charge,  submitting  ibe  defense 
unmixed  by  the  state's  theory,  but  the  same 
is  vague,  uncertain,  and  indefinite,  and  calcu- 
lated to  confuse  the  jury,  and,  further,  re- 
quired the  jury,  before  they  found  defend- 
-ant  not  guilty,  to  apply  the  rule  of  reason- 
able doubt  as  to  whether  the  deceased  came 
to  her  death  by  natural  causes  or  by  suicide, 
and  to  believe  beyond  a  reasonable  doubt  that 
deceased  came  to  her  death  by  one  of  these 
causes,  before  they  could  acquit  defendant" 
We  have  carefully  examined  the  charge  com- 
plained of  by  appellant  and  must  say  that 
we  do  not  think  the  same  is  subject  to  the 
criticism  above,  but  the  charge  aptly  and 
properly  presents  the  defense  urged  by  him. 
It  is  plain  and-  unambiguous,  and  was  not 
calculated  In  any  respect  to  militate  against 
the  rights  of  appellant. 

Appellant's  seventeenth  assignment  com- 
plains of  the  refusal  of  the  court  to  give  the 
following  requested  Instruction:  "If  you  shall 
believe  that  deceased  came  to  her  death  from 
a  natural  cause  or  causes,  or  that  she  was 
poisoned  accidentally  by  taking  such  a  po- 
tion, or  that  she  by  her  own  hand  adminis- 
tered the  poison  for  the  purpose  of  ending 
her  existence,  then  the  court  charges  you 
that,  in  either  event,  defendant  would  not  be 
guilty  of  the  offense  charged,  and  you  must 
acquit  him,"— "because  the  court  did  not  to 
his  main  charge,  submit  the  defense  in  a 
plain  and  substantive  charge,  but  confused 
the  same  with  the  state's  theory,  and  because 
he  did  not  in  his  main  charge,  give  the  above, 
but  refused  the  same,  and  because  said  charge 
is  the  law  of  this  case."  In  this  connection 
we  quote  the  following  from  the  court's 
charge:  "And  If  you  have  a  reasonable  doubt 
as  to  whether  defendant  poisoned  his  wife 
with  strychnine,  with  Intent  to  kill  her,  as 
charged  in  the  Indictment  and  if  you  have 
such  doubt  as  to  whether  defendant  with 
Intent  to  kill  her,  placed  strychnine  poison 
where  he  knew  or  believed  deceased  might 
take  It  or  if  you  have  such  doubt  as  to  wheth- 


er deceased  committed  suicide,  or  died  from 
other  causes  than  poison  administered  by  de- 
fendant with  Intent  to  kill  her,  you  will  ac- 
quit defendant"  We  think  this  charge  is  all 
that  appellant  could  ask  in  this  respect. 

Appellant's  eighteenth,  nineteenth,  twen- 
tieth, twenty-first,  and  twenty-second  assign- 
ments of  error  complain  of  the  action  of  the 
court  In  refusing  to  give  special  charges  ask- 
ed by  him.  We  have  examined  all  of  said 
charges  carefully,  and,  as  far  as  the  same  are 
applicable  to  the  facts  In  this  case,  they  were 
given  In  tbe  court's  main  charge.  We  do  not 
think  there  was  any  error  in  refusing  to  give 
them.  Furthermore,  the  court's  charge  con- 
tains all  tbe  law  applicable  to  the  facts  of 
this  case,  and  the  same  is  an  admirable  pres- 
entation of  the  law. 

Appellant's  twenty-third  assignment  com- 
plains that  the  court  failed  to  properly  define 
the  term  "malice"  to  the  jury.  An  inspection 
of  the  charge  shows  that  this  assignment  is 
not  well  taken.   Tbe  court  did  define  malice. 

Appellant's  twenty-fourth  assignment  is 
"that  the  court  erred  in  allowing  the  county 
attorney,  W.  D.  Berry,  to  use  the  following 
language  in  his  address  to  the  Jury:  'Gen- 
tlemen of  the  jury,  they  talk  about  defend- 
ant having  his  throat  treated.  In  my  opinion 
his  throat  needs  one  more  application,  and 
that  Is  about  20  feet  of  rope.' "  We  have  re- 
peatedly held  that  where  counsel  excepts  to 
the  remarks  of  the  prosecuting  attorney,  they 
must  in  addition  to  the  exception,  tender  a 
special  charge  to  the  court  telling  the  jury  to 
disregard  the  statements.  This  was  not  done. 
Furthermore,  we  cannot  see  how  appellant 
was  Injured  in  any  respect  by  the  laconic  dec- 
laration of  the  county  attorney.  Certainly 
he  would  have  the  right  to  say  that  appel- 
lant should  be  hanged  from  the  testimony. 
This  would  be  a  legitimate  argument  or  state- 
ment adduced  from  the  evidence.  All  that  we 
can  see  appellant  can  complain  of  is  the  origi- 
nal and  terse  way  In  which  the  county  attor- 
ney put  the  statement  We  do  not  think 
there  was  any  error  in  this. 

Appellant's  twenty-fifth  assignment  com- 
plains of  the  court  permitting  S.  H.  Cowan  to 
read,  in  his  closing  argument  for  the  prose- 
cution, from  the  American  &  English  Ency- 
clopedia of  Law,  the  definition  of  "reasonable 
doubt,"  for  the  reason  that  defendant's  coun- 
sel had  not  an  opportunity  to  answer  or  re- 
ply to  same,  as  none  of  the  other  counsel  for 
the  state,  preceding  defendant's  counsel,  had 
read  anything  from  the  books  on  the  ques- 
tion, or  presented  any  argument  along  that 
line,  and,  besides,  the  paragraph  was  not  the 
law,  and  the  Jury  should  have  received  the 
law  from  the  court  It  appears  from  the  bill 
that  Cowan,  before  Hall  and  Houston,  attor- 
neys for  defendant  made  their  argument  to 
the  Jury,  handed  them  a  slip  of  paper,  stat- 
ing certain  authorities  from  which  he  ex- 
pected to  read  in  his  argument  before  the 
court;  and  among  other  authorities  was  the 
ninth  volume  of  American  &  English  Ency- 
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clopedla  of  Law,  and  the  authority  referred 
to,  but  did  not  hand  them  the  book.  This 
statement  discloses  that  appellant's  counsel 
had  the  privilege  of  arguing  and  commenting 
upon  this  authority  to  the  judge  and  jury,  If 
he  had  desired  to  do  so.  If  he  failed  to  avail 
himself  of  the  privilege,  we  cannot  see  bow 
he  can  here  complain.  Again,  the  conduct  of 
the  trial  on  the  question  of  argument  Is  left 
largely  to  the  sound  discretion  of  the  trial 
court,  and  we  do  not  think  the  record  before 
us  discloses  the  fact  that  in  this  instance  this 
discretion  has  been  abused. 

Appellant's  twenty-sixth  assignment  com- 
plains of  the  action  of  the  court  in  qualify- 
ing bills  of  exceptions  Noa.  2  and  4,  for  the 
reason  that  if  the  court  could  not  give  the 
bill  as  presented,  he  should  have  drawn  up 
one  of  bis  own,  and  then,  If  defendant  was 
not  satisfied  with  the  bill  as  presented  by  the 
court,  he  could  prove  up  the  bill  by  bystand- 
ers, and  such  qualifications  materially  change 
the  bill  as  presented  and  allowed,  which  was 
only  returned  defendant  in  the  last  hours  of 
the  expiring  court,  with  the  qualifications 
indorsed  on  same.  We  think  it  sufficient  an- 
swer to  this  criticism  to  say  that  we  have 
held  the  court  could,  in  bis  discretion,  very 
properly  explain  the  rulings  excepted  to  when 
signing  the  bill.  Bejarano  v.  State,  6  Tex. 
App.  265;  Hardy  v.  State,  31  Tex.  App»  289, 
20  S.  W.  561. 

Appellant's  twenty-seventh  and  last  assign- 
ment of  error  complains  of  the  action  of  the 
court  In  failing  to  charge  the  jury  that  they 
could  not  consider,  as  a  circumstance  against 
defendant,  the  fact  that  he  failed  to  testify 
in  his  own  behalf.  We  do  not  think  it  was 
error  for  the  court  to  fail  to  charge  this.  We 
have  heretofore  held  that  it  was  not  error  to 
do  so,  nor  do  we  think  it  error  not  to  do  so. 

We  have  examined  all  of  appellant's  as- 
signments of  error  in  the  order  In  which  they 
are  stated  In  the  record,  and  find  no  reversi- 
ble error  therein.  The  facts  show  that  for 
deliberate  flendishness  they  are  almost  with- 
out a  parallel  In  the  annals  of  criminal  juris- 
prudence. The  jury  Inflicted  the  punishment 
of  death  upon  appellant,  and,  according  to  the 
record  before  us,  this  Is  just  The  Judgment 
la  In  all  things  affirmed. 


TURNER  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  81, 

1890.) 

HOMICIDE— EVIDENCE— THREATS— IM- 
PEACHMENT. 

1.  Though  accused  be  on  trial  for  manslaughter 
only,  his  threats  against  deceased  may  be  shown, 
notwithstanding  they  tend  to  prove  murder;  it 
being  competent  for  the  state  to  develop  all  the 
facts  connected  with  the  case. 

2.  It  is  sufficient  predicate  for  the  impeach- 
ment of  a  witness,  by  proof  of  what  she  had 

£reviously  testified  to  before  a  grand  jury,  to  ask 
er  if  she  "had  not  testified  before  the  grand 
jury  on  a  former  occasion"  to  certain  facts. 

S.  Where  a  witness  testified  that  her  father 
(deceased),  after  he  had  whipped  her  for  going^ 


with  accused,  and  shortly  before  the  encounter 
resulting  in  his  death,  stated  he  would  go  to  town 
and  setae  with  accused,  it  was  competent  for 
her  to  testify  that  he  then  appeared  in  a  "calm 
and  pacific  mood." 

4.  Where  accused  testified  that  the  difficulty 
between  him  and  deceased,  resulting  in  the  death 
of  the  latter,  grew  out  of  his  paying  attention 
to  deceased's  daughter,  and  that  he  made  declara- 
tions of  love  to  her,  which  had  been  favorably  re- 
ceived, proof  of  his  making  declarations  of  lore 
to  other  women  was  incompetent. 

6.  Where  a  homicide  grew  out  of  deceased's  ob- 
jection to  accused  paying  attention  to  his  daugh- 
ter, it  was  error  to  permit  a  witness  to  testify, 
on  cross-examination,  that  accused's  attentions  to 
her  were  also  against  her  father's  objection. 

6.  On  cross-examination  accused  admitted  he 
had  not  testified  on  a  former  trial  as  on  the  trial 
at  bar,  and  on  redirect  proposed  to  show  why  be 
had  not  so  testified,  and  was  not  permitted  to  tes- 
tify to  this  statement,  and  proposed  to  show  by 
the  record  of  the  former  trial  why  he  had  not 
testified.  The  evidence  offered  folly  explained 
the  reason,  but  the  court  excluded  it.  lHdd  er- 
ror. 

Appeal  from  district  court  Burnet  county; 
John  M.  Furman,  Judge. 

James  Turner  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed. 

R.  L.  Harrell,  Matthews  &  Browning,  and 
J.  O.  Cook,  for  appellant.   Robfc  A.  John, . 
Asst.  Atty.  Gen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  manslaughter,  and  his  punishment  as- 
sessed at  confinement  In  the  penitentiary  for 
a  term  of  four  years,  and  he  appeals. 

This  case  was  before  this  court  on  a  for- 
mer appeal,  and  was  reversed  and  remanded, 
and  now  comes  before  us  on  appeal  from  a 
second  conviction.  The  case  will  be  found 
reported  in  46  S.  W.  830.  We  refer  to  the 
same  for  the  statement  of  the  facts  of  the 
case,  as  the  facts  presented  in  this  record  are 
in  effect  the  same,  the  only  substantial  differ- 
ence being  that  on  this  trial  the  defendant 
introduced  Miss  Carrie  Jennings,  the  daughter 
of  deceased,  who  testified  on  behalf  of  de- 
fendant She  testified  to  the  trip  with  de- 
fendant to  the  concert  at  Concord,  some  seven 
or  eight  miles,  on  the  night  of  March  11th. 
without  the  consent  of  her  father,  and  that 
on  her  return  home  the  next  day  her  father 
whipped  her  about  the  same.  She  also  tes- 
tified to  her  father  going  to  the  little  town 
of  Bertram  that  day,  carrying  his  gun  with 
him,  stating  that  he  had  talked  with  her 
about  going  with  defendant  and  that  It  did 
not  do  any  good;  that  he  was  going  to  town 
to  settle  with  James  Turner.  In  connection 
with  her  testimony,  a  letter  was  introduced 
from  her  to  defendant,  written  a  short  time 
before  the  homicide,  and  she,  in  effect,  ad- 
mitted that  appellant  was  a  favorite  suitor 
for  her  hand.  She  also  testified  that  her 
uncles  had  threatened  her  If  she  testified  for 
defendant.  Otherwise,  as  stated  before,  the 
testimony  was  substantially  the  same  as  de- 
veloped upon  the  former  trial. 

Appellant  reserved  a  number  of  billB  of 
exception  to  the  action  of  the  court,  bat  in 
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the  view  we  take  of  the  case,  It  Is  only  nec- 
essary to  consider  a  few  of  them. 

There  was  no  error  In  the  action  of  the 
court  admitting  threats  and  declarations  of 
defendant  against  deceased  prior  to  the  diffi- 
culty, although  the  same  may  have  tended 
to  prove  murder  in  the  first  degree.  While 
defendant  was  not  on  trial  for  murder  in  the 
first  degree,  It  was  competent  for  the  state  to 
develop  all  the  facts  connected  with  the  case. 

Appellant  Introduced  Miss  Carrie  Jennings, 
and  proved  by  her,  among  other  things,  that, 
on  the  next  morning  after  she  had  gone  to 
Concord  with  defendant,  deceased  had  a  talk 
with  her,  and,  after  be  had  whipped  her  for 
going  with  defendant,  he  stated  that  he  had 
talked  with  her,  and  It  did  not  seem  to  do 
any  good,  and  he  would  go  to  town  and  settle 
with  defendant  On  cross-examination,  the 
state  asked  her  If  she  had  not  testified  before 
the  grand  jury,  on  a  former  occasion,  that 
when  her  father  whipped  her  he  talked  with 
her  about  going  with  the  defendant,  and 
stated  it  did  not  seem  to  do  any  good,  and 
that  he  (deceased)  was  going  to  town  to  have 
a  talk  with  defendant;  and  that  deceased 
did  not  then  appear  to  be  angry,  but  seemed 
to  be  in  a  calm  and  pacific  mood.  She  de- 
nied this,  or  stated  that  she  did  not  remem- 
ber whether  she  had  so  testified  or  not.  The 
state  was  then  permitted,  by  Ben  Stewart, 
a  member  of  the  grand  jury,  to  prove  that 
she  had  so  sworn  before  the  grand  Jury. 
All  of  this  testimony  was  objected  to  by 
defendant,  on  the  ground  that  sufficient  pred- 
icate had  not  been  laid  for  the  Impeachment 
of  the  witness;  and  that  it  was  not  compe- 
tent for  her  to  state  In  that  connection  that 
her  father,  when  he  made  the  statement,  ap- 
peared to  be  In  a  calm  and  pacific  mood.  We 
differ  from  appellant.  According  to  our  view, 
this  testimony  was  clearly  admissible. 

When  appellant  was  on  the  stand,  he  tes- 
tified that  the  difficulty  occurred  between  him 
and  deceased  on  account  of  his  paying  atten- 
tion to  the  daughter  of  deceased;  that  he 
had  made  declarations  of  love  to  Miss  Carrie 
Jennings,  and  that  such  declarations  had 
been  favorably  received.  On  cross-examina- 
tion, the  district  attorney  was  permitted  to 
prove,  over  the  objections  of  appellant,  that 
he  bad  made  declarations  of  love  to  other 
women  besides  Miss  Carrie  Jennings.  This 
was  objected  to,  because  irrelevant  and  cal- 
culated to  prejudice  appellant.  We  think  the 
testimony  was  Improperly  admitted. 

One  Lewis  testified  for  the  state  that,  some 
six  days  before  the  homicide,  defendant  had 
a  conversation  with  him,  in  which  he  used 
threatening  language  concerning  deceased. 
Said  Lewis,  on  cross-examination,  stated  that 
he  had  no  ill  feelings  against  defendant,  and 
that  he  and  defendant  had  always*  been 
friends.  In  that  connection  Miss  Annie  Fer- 
gurson  was  Introduced  for  defendant,  and  tes- 
tified that  in  the  summer  or  fall  of  1896  de- 
fendant and  Lewis  were  both  paying  atten- 
tion to  her  at  the  same  time,  and  that  Lewis 


during  said  time  used  language  or  made  some 
remarks  with  reference  to  defendant  that  in- 
dicated that  he  did  not  entertain  kindly  feel- 
ings towards  him.  The  district  attorney,  on 
cross-examination  of  the  witness  Annie  Fer- 
gurson,  over  objection  of  appellant,  was  per- 
mitted to  prove  by  her  that,  when  defendant 
was  paying  his  attentions  to  her,  such  atten- 
tions and  visits  were  against  the  wishes  of 
her  father,  and  that  her  father  objected 
thereto.  The  court.  In  explanation  of  this 
bill,  states  that  he  permitted  the  cross-exam- 
ination in  order  to  show  that  Miss  Annie  Fer- 
gurson  had  bias  in  behalf  of  defendant;  that 
It  was  so  strong  that  she  kept  his  company 
in  disobedience  to  her  father's  command  not 
to  do  so.  We  do  not  see  the  logic  of  the 
court's  explanation  of  his  reason  for  the  ad- 
mission of  this  testimony.  The  witness  An- 
nie Fergurson  was  evidently  introduced  by 
defendant  to  show  that  the  feelings  of  Lewis 
were  unkindly  towards  defendant,  as  he  had 
testified  they  were  kindly.  Any  competent 
testimony  that  would  show  that  Annie  Fer- 
gurson was  also  biased  In  favor  of  defend- 
ant might  be  admissible  on  cross-examina- 
tion, but,  so  far  as  we  are  advised,  she  was 
not  asked  as  to  whether  she  was  biased  in 
favor  of  appellant,  nor  did  she  deny  the  same. 
But,  as  an  independent  fact,  the  state  was 
permitted  to  prove,  over  the  objections  of 
appellant  that  she  associated  with  appellant 
and  received  his  visits,  in  opposition  to  the 
wishes  of  her  father.  While  this  testimony 
was,  in  our  opinion,  Irrelevant,  and,  ordinar- 
ily, It  might  not  be  hurtful,  under  the  circum- 
stances of  this  case  it  was  well  calculated 
to  prove  Injurious  to  appellant  The  homi- 
cide here  occurred  on  account  of  a  difficulty 
between  him  and  deceased,  because  deceased 
opposed  his  (appellant's)  visits  to  his  daugh- 
ter; and  to  permit  proof  of  other  persons  op- 
posing appellant's  visiting  their  daughters 
was  to  suggest  that  there  was  something 
wrong  about  appellant;  that  he  was  not  a 
fit  associate  for  the  young  ladies  of  that 
community,— in  other  words,  it  was  an  indi- 
rect method  of  putting  his  character  In  issue, 
and  could  not  prove  otherwise  than  prejudi- 
cial to  him.  This  testimony  should  not  have 
been  admitted. 

Defendant  took  the  stand  on  his  own  be- 
half, and,  among  other  things,  testified  to 
the  conversation  between  him  and  deceased 
which  immediately  preceded  the  difficulty, 
and  stated  that  deceased  told  him,  "I  have 
whipped  Carrie  for  going  with  you,  and  I 
have  come  to  settle  with  you."  On  cross- 
examination  of  defendant  by  the  state,  he 
was  asked  if  he  did  not  testify  at  the  former 
trial  of  the  case,  and  in  that  conversation 
he  did  not  state  that  deceased  told  him,  "I 
have  come  to  settle  with  you."  Defendant 
admitted  that  he  did  not  so  testify  on  the 
former  occasion.  On  re-examlnatlon,  defend- 
ant proposed  to  prove,  as  a  reason  why  he 
had  not  testified  to  this  statement,  that  he 
was  not  permitted  to  testify  to  same;  that 
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his  counsel  proposed  to  examine  him  on  that 
branch  of  the  case,  but  the  district  attorney 
objected,  and  the  court  would  not  permit  him 
to  testify  In  regard  to  said  matter;  and  In 
that  connection  he  proposed  to  introduce  the 
record  of  said  former  trial  to  substantiate 
his  reason  for  not  testifying.  But,  on  objec- 
tion, his  testimony  was  excluded,  and  the 
record  was  alBO  excluded.  We  can  see  no 
reason  why  this  evidence  was  not  admitted. 
The  testimony  elicited  on  this  trial  by  de- 
fendant on  his  own  behalf  was  very  mate- 
rial, and  Inasmuch  as  there  had  been  a  former 
trial,  and  the  matter  was  not  developed  aa 
shown  by  the  cross-examination  of  said  wit- 
ness, it  no  doubt  was  a  very  material  matter 
of  inquiry  before  the  Jury  as  to  why  this  im- 
portant evidence  was  not  testified  to  by  ap- 
pellant at  the  former  trial;  and  the  further 
fact  that  It  was  shown  not  to  have  been  then 
stated,  and  no  explanation  was  offered  as  a 
reason  for  its  suppression,  was  suggestive  to 
the  jury  that  It  must  be  of  recent  fabrication. 
The  excluded  testimony  fully  explained  the 
reason  why  it  was  not  adduced  before,  and 
unquestionably  this  explanation  should  have 
been  admitted  by  the  court. 

A  number  of  exceptions  were  taken  to  the 
charge  of  the  court  and  the  failure  of  the 
court  to  give  certain  requested  charges.  As 
a  whole,  the  charge  of  the  court  appears  to 
us  to  be  full  and  comprehensive,  fairly  pre- 
senting the  issues  in  the  case,  and  it  does  not 
occur  to  us  that  there  was  any  necessity  to 
give  any  of  the  requested  instructions.  For 
the  errors  of  the  court  In  regard  to  the  ad- 
mission and  rejection  of  testimony,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 


MOTT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  24, 
1899.) 

CRIMINAL  LAW— CHANGE  OF  VENUB— HEAR- 
ING OF  APPLICATION— VENIREMEN  AS  WIT- 
NESSES-OBJECTIONS—REMARKS  OF  STATE'S 
ATTORNEY— HOMICIDE  —  RES  GESTAE  —  DEC- 
LARATION OF  ACCUSED. 

1.  It  is  not  an  abuse  of  discretion,  in  a  homi- 
cide case,  to  refuse  a  change  of  venue  because  of 
prejudice  against  accused,  where  his  witnesses 
testified  that  on  account  of  the  homicide  some 
prejudice  existed  against  him,  but  that  he  could 
get  a  fair  and  impartial  trial  in  the  county  in 
spite  thereof,  and  where  witnesses  for  the  state 
testified  that,  while  they  had  heard  the  case  dis- 
cussed more  or  less,  they  knew  of  but  little 
prejudice  against  accused,  though  the  discussion 
of  the  case  was  generally  unfavorable  to  him. 

2.  Accused  cannot  complain  on  appeal  that  on 
the  hearing  of  his  motion  for  a  change  of  venue 
because  of  prejudice  the  court  permitted  the  per- 
sons summoned  by  special  venire  to  appear  as 
witnesses,  where  no  bill  of  exceptions  was  re- 
served to  the  action  of  the  court. 

8.  In  a  prosecution  for  homicide,  the  declara- 
tion of  accused,  on  the  day  preceding  the  dif- 
ficulty, that  he  feared  he  would  have  trouble  with 
deceased,  is  admissible. 

4.  Where  tht  theory  of  the  defense  in  a  homi- 
cide case  involves  a  mutual  combat,  evidence  that 
accused  was  the  larger  and  stronger  man  is  ad- 
missible. 


5.  Though  the  homicide  was  charged  to  have 
been  committed  with  a  knife,  evidence  that  on 
the  day  of  the  killing  deceased's  head  and  face 
were  found  to  be  bruised  as  with  a  blunt  instru- 
ment, and  that  later  such  bruises  turned  black, 
is  admissible  as  part  of  the  res  gestae. 

6.  An  objection  to  a  remark  of  the  district  at- 
torney during  the  trial  of  a  criminal  case  that 
the  remark  is  unauthorized  by  law  is  too  gen- 
eral. 

7.  Where,  in  a  prosecution  for  homicide,  a 
physician  testifying  for  accused  was  asked  to  ex- 
amine and  point  out  to  the  jury  the  wounds  al- 
leged to  have  been  inflicted  on  accused  in  the 
scuffle  which  resulted  in  the  killing,  a  remark 
by  the  district  attorney  that  he  objected  to  two 
witnesses  being  placed  on  the  stand  at  once  was 
not  prejudicial,  as  referring  to  accused's  failure 
to  testify,  since  at  that  time  the  state  did  not 
know  whether  accused  wonld  be  a  witness. 

Appeal  from  district  court,  Callahan  coun- 
ty; N.  R.  Llndsey,  Judge. 

W.  N.  Mott  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

J.  B.  Thomas  and  Arthur  Yonge,  for.  appel- 
lant Robt  A.  John,  Asst.  Atty.  Gen.,  for 
the  State. 


HENDERSON,  J.  Appellant  was  convicted 
of  murder  in  the  first  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  life,  and  he  appeals. 

The  first  bill  of  exceptions  is  to  the  action 
of  the  court  overruling  appellant's  motion  for 
a  change  of  venue.  In  the  motion,  as  Is  re- 
quired by  law,  may  be  found  the  statement 
of  facts  on  which  the  court  acted  in  refusing 
to  change  the  venue;  and,  after  a  careful 
perusal  of  the  same,  we  cannot  agree  with 
counsel  that  the  court  committed  any  error  in 
this  regard.  Appellant  Introduced  a  number 
of  witnesses  stating  that  some  prejudice  ex- 
isted in  the  county  against  him  on  account  of 
the  homicide,  but  nearly  all  stated  that  not- 
withstanding this  they  believed  appellant 
could  get  a  fair  and  impartial  trial  in  the 
county.  The  state  also  Introduced  a  number 
of  witnesses,  and  all,  except  the  county  clerk, 
appear  to  have  been  on  the  special  venire 
summoned  to  try  the  case:  Some  of  these 
state  that  they  had  heard  the  case  mentioned, 
and  some  stated  that  they  had  heard  it  pretty 
generally  discussed.  The  majority,  however, 
said  they  had  not  heard  very  much  said  about 
it.  All  stated  that,  In  their  opinion,  appel- 
lant could  get  a  fair  and  impartial  trial  In 
Callahan  county,  and  that  they  knew  but 
little  prejudice  against  him;  that  the  discus- 
sion of  the  case,  however,  was  generally  un- 
favorable to  defendant  On  this  testimony 
the  court  refused  to  change  the  venue,  and 
we  do  not  believe  the  court  in  this  particular 
abused  his  discretion.  Appellant  however, 
has  contended  In  his  argument  that  the  court 
committed  fundamental  error  In  allowing  the 
state  to  introduce  the  special  venire  sum- 
moned in  this  case  on  the  question  of  the 
change  of  venue.  It  Is  sufficient  answer  to 
this  to  state  that  the  action  of  the  court  as  to 
this  matter  does  not  appear  to  have  been 
challenged.   At  least  no  bill  of  exceptions  pre- 
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Bents  it  for  our  consideration.  We  have  no 
statute  Interdicting  the  use  of  the  special  ve- 
nire as  witnesses  on  this  question.  As  to  a 
matter  of  mere  practice,  Inasmuch  as  it  is  not 
presented  by  bill  of  exceptions,  we  do  not 
deem  it  necessary  to  discuss  It  It  might  be 
that  on  tt  proper  motion,  made  at  the  time, 
the  court  might  refuse  to  authorize  the  spe- 
cial venire  to  be  used  as  witnesses  on  the 
question  of  the  change  of  venue;  or  it  might, 
after  such  use,  on  a  timely  motion,  quash  that 
venire,  and  order  another.  However,  this 
matter  Is  not  presented  for  our  consideration, 
and  we  would  not  be  understood  as  holding 
one  way  or  the  other  on  the  question,  or  as 
suggesting  a  proper  practice. 

The  state  introduced  one  Charley  Merrick 
as  a  witness  to  prove  a  conversation  between 
him  and  defendant  on  the  day  preceding  the 
homicide,  in  which  said  witness  testified, 
among  other  things,  that  defendant  stated  to 
him  he  feared  be  would  have  trouble  with  de- 
ceased, and  that  deceased  "was  another  Zoom- 
rie  Hudson."  Appellant  objected  to  this  tes- 
timony on  the  ground  that  it  was  not  re- 
sponsive to  any  Issue  in  the  case,  was  ex- 
traneous matter,  and  prejudicial  to  defendant 
Unquestionably  it  was  competent  to  prove  the 
declaration  of  defendant  to  the  effect  that  he 
feared  he  would  have  trouble  with  deceased. 
The  record  does  not  sufficiently  inform  us  as 
to  who  Zoomrle  Hudson  was,  so  as  to  author- 
ize us  to  say  that  this  testimony  was  Inad- 
missible, or  was  calculated  to  prejudice  ap- 
pellant The  bill  merely  Informs  us  that 
Zoomrle  Hudson  had  worked  for  defendant  as 
a  hired  hand  about  a  year  before  the  homi- 
cide. 

Appellant  also  -  objected  to  the  proof  that 
defendant  was  a  larger  and  stouter  man  than 
deceased.  He  says  that  such  testimony  was 
only  admissible  in  case  of  mutual  combat. 
We  understand  the  theory  relied  on  by  de- 
fendant Involved  a  mutual  combat  It  occurs 
to  us  that  this  testimony  was  relevant  as  re- 
enforcing  the  theory  of  the  state. 

The  state  also  proved,  over  appellant's  ob- 
jection, that  one  Gardner  examined  the  face 
of  deceased,  after  the  body  had  been  washed 
and  placed  hi  the  coffin,  and  that  It  had  turn- 
ed black  on  the  jaw,  and  on  a  puffed  place 
over  the  right  eye.  This  was  objected  to  on 
the  ground  that  It  was  too  remote;  that  the 
killing  was  charged  to  have  been  committed 
with  a  knife  or  sharp  Instrument;  that  the 
bruises  on  the  face  could  shed  no  light  on  the 
homicide.  The  same  witness  (Gardner)  who 
testified  as  to  the  condition  of  deceased's  face 
after  he  was  laid  out  according  to  the  ex- 
planation of  the  judge  had  previously  testi- 
fied, without  any  objection,  that  he  had  ex- 
amined the  head  and  face  of  deceased  on  the 
day  of  the  killing,  and  he  then  testified  as  to 
the  bruises  on  his  face,  to  wit  the  puffed 
place  over  the  right  eye,  and  that  on  his  fore- 
head, and  also  of  an  abrasion  on  deceased's 
jaw.  These  bruises  were  evidently  Inflicted 
by  defendant  at  the  time  he  committed  the 
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homicide.  Although  the  proof  showed  the 
homicide  was  committed  with  a  knife,  yet  the 
infliction  of  these  wounds  by  some  blunt  in- 
strument were  admissible  as  a  part  of  the  res 
gestae  of  the  homicide  Itself;  and  there  was 
testimony  tending  to  show  that  they  were  in- 
flicted with  an  ax  handle  found  In  the  room 
after  the  homicide  had  been  committed. 

When  Br.  Richardson  was  on  the  stand  on 
behalf  of  defendant  he  was  asked  to  exam- 
ine the  wounds  then  on  defendant's  body, 
claimed  to  have  been  inflicted  by  deceased  In 
the  struggle  in  which  the  homicide  occurred. 
When  defendant  was  asked  to  stand  up,  and 
have  his  wounds  examined  and  pointed  out 
to  the  jury,  the  district  attorney  objected  to 
that  mode  of  examination,  stating,  in  that 
case  it  would  be  placing  two  witnesses  on  the 
stand  at  one  time.  Appellant  objected  to  this 
remark  on  the  ground  that  same  was  unau- 
thorized by  law.  It  would  be  a  sufficient  an- 
swer to  this  bill  to  state  that  the  ground  of 
objection  here  urged  is  too  general.  Appel- 
lant, however,  in  argument  contends  that  the 
remark  of  the  district  attorney  was  fraught 
with  a  reference  to  appellant's  failure  to  tes- 
tify In  the  case.  It  seems  to  us  that  this  is  a 
rather  subtle  suggestion.  We  do  not  believe 
that  the  remark  can  bear  any  such  construc- 
tion. Indeed,  It  was  Impossible  for  the  state 
to  know  whether  or  not  defendant  would  be 
a  witness  on  his  own  behalf.  It  does  not  oc- 
cur to  us  that  there  Is  anything  in  this  mat- 
ter. 

Appellant  also  complains  of  the  court's 
charge  on  self-defense,  on  the  ground,  as  he 
claims,  that  it  Is  in  a  negative  form.  We 
have  examined  the  charge  carefully,  and  do 
not  believe  it  is  subject  to  the  criticism  at- 
tributed to  It  by  appellant  We  believe  also 
that  the  court  properly  charged  on  the  ap- 
pearance of  danger.  The  testimony  as  to 
what  occurred  between  the  parties  during  the 
struggle  1b  of  a  circumstantial  character,  and 
the  court  very  properly  charged  not  only  on 
actual,  but  on  apparent,  danger. 

Nor  do  we  believe  that  the  verdict  of  the 
jury  is  unsupported  by  the  testimony.  No 
eyewitness  saw  the  homicide,  but  the  evi- 
dence, though  circumstantial  in  this  regard, 
brought  appellant  In  such  juxtaposition  with 
the  actual  killing  as  to  render  a  charge  on  cir- 
cumstantial evidence  unnecessary.  Besides, 
appellant  confessed  to  the  act  of  killing.  The 
circumstances  immediately  connected  with  the 
killing,  being  mainly  of  physical  facts  and 
appearances  in  the  room  where  it  occurred, 
were  such  as  to  convince  the  jury  that  appel- 
lant prepared  himself  beforehand,  and  took 
an  undue  advantage  of  deceased.  In  all  prob- 
ability he  felled  him  to  the  floor  with  the  ax 
handle,  and,  while  lying  there,  cut  his  throat 
from  ear  to  ear.  At  least  the  facts  were  of 
that  cogent  character  as  to  Induce  the  jury 
to  take  that  view  of  the  homicide,  and  we  do 
not  feel  authorized  to  say  that  they  were  not 
correct  In  their  conclusion.  There  being  no 
error  In  the  record,  the  judgment  is  affirmed. 
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CLAY  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  24, 

1899.) 

HOMICIDE  —  EVIDENCE  —  JURY  —  SUMMONING 
SPECIAL  VENIRE— EXCUSE  OP  VENIRE- 
MEN—RIGHTS  OP  ACCUSED. 

1.  An  accused  cannot  be  compelled  to  go  to  trial 
by  a  jury  impaneled  from  a  special  venire,  not 
all  of  which  was  present,  unless  the  venire  is 
summoned  as  required  by  law,  though  he  is  fur- 
nished with  a  fair  and  impartial  jury,  and  is  not 
prejudiced  by  the  failure  to  summon  the  venire 
as  the  statute  provides. 

2.  Special  veniremen  cannot  be  excused  in  the 
absence  of  defendant. 

3.  After  defendant  takes  the  stand  and  testi- 
fies, he  may  be  recalled  by  the  state  to  lay  a 
predicate  for  his  impeachment,  the  same  as  other 
witnesses. 

4.  In  a  prosecution  for  murder,  defended  on  the 
ground  of  self-defense,  testimony  that,  about  15 
minutes  before  the  homicide,  defendant  and  his 
brother  treated  a  witness  in  a  saloon  in  a  violent 
and  lawless  manner,  endeavored  to  make  him 
treat,  and  abused  him,  and  that  he  escaped  from 
them  by  running  away,  was  competent  to  show 
defendant's  condition  of  mind  immediately  pre- 
ceding the  homicide. 

Appeal  from  district  court,  Dallas  county; 
Charles  P.  Clint,  Judge. 

A.  L.  Clay  was  convicted  of  murder,  and 
appeals.  Reversed. 

Hudson  &  Woody  and  Joe  W.  Taylor,  for 
appellant.  R.  B.  Allen,  W.  M.  Chandler, 
Stillwell  H.  Russell,  and  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  murder  In  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  20  years;  and  he  ap- 
peals. 

Two  distinct  theories  are  presented  in  the 
case.  The  state's  testimony  shows  an  un- 
provoked and  deadly  assault  on  the  part  of 
defendant,  A.  L.  Clay,  and  his  brother,  E.  G. 
Clay,  on  the  deceased,  Brady,  and  his  two 
companions,  Helman  and  Ogden.  Appellant's 
theory  was  self-defense,  and  his  testimony 
suggested  an  unprovoked  and  deadly  assault 
on  himself  and  his  brother,  E.  G.  Clay,  by 
deceased,  Brady,  and  his  companions,  Hel- 
man and  Ogden. 

Appellant  reserved  a  number  of  bills  of  ex- 
ception to  the  action  of  the  court  with  refer- 
ence to  the  summoning  of  the  special  venire 
and  the  impanelment  thereof.  A  special  ve- 
nire of  60  men  appears  to  nave  been  properly 
drawn  in  the  case  under  the  direction  of  the 
court.  The  sheriff  undertook  to  summon 
them  by  addressing  to  each  of  said  jurors,  at 
his  post  office,  a  postal  card,  Informing  him 
that  he  had  been  drawn  on  said  special  ve- 
nire, and  the  day  the  case  was  to  be  tried, 
and  notifying  him  to  be  present;  and  at- 
tached to  said  card  was  a  return  postal  card, 
addressed  to  the  sheriff,  which  said  venire- 
man was  Instructed,  in  the  said  postal  re- 
ceived by  him,  to  tear  off  and  mail  back  to 
the  sheriff,  notifying  him  that  such  Juror 
was  served.   The  return  of  the  sheriff  was 


made  up  from  the  replies  so  received,— mere- 
ly showing  on  its  face  that  the  Jurors  so  no- 
tifying the  sheriff  had  been  served.  Out  of 
said  list  of  60,  16  appeared,  25  did  not  appear, 
and  16  had  been  excused  by  the  court  and  3 
were  returned  "Not  found."  As  stated  above, 
the  return,  on  its  face,  only  showed  a  regu- 
lar service  in  the  ordinary  way,  according  to 
the  statute.  Appellant  made  a  motion  to 
quash  the  venire,  setting  up  the  facts,  and 
asked  that  the  sheriff  be  required  to  amend 
his  return,  stating  how  said  service  was 
made.  This  motion  was  refused  by  the  court. 
Appellant  also  offered  to  make  proof  of  how 
said  service  of  the  venire  had  been  made. 
This,  also,  was  refused  by  the  court.  Appel- 
lant presented  this  same  matter  in  a  bill  of 
exceptions  when  the  special  venire  were  pre- 
sented in  court,  and  he  was  required  to  Dass 
on  same,  setting  up  the  same  facts  substan- 
tially as  presented  in  his  motion  to  quash. 
In  this  connection  the  court  offered  to  have 
an  attachment  Issued  for  each  of  said  jurors 
who  appeared  to  have  been  served,  but  were 
not  present,  and  who  had  not  been  excused  by 
the  court.  Appellant  objected  to  this,  unless 
he  should  be  furnished  with  a  list  one  entire 
day  before  he  was  compelled  to  pass  upon  the 
same.  The  court  explains  this  bill  by  stat- 
ing that  the  list  showed  that  all  of  said  spe- 
cial venire  had  been  served,  except  three,  and 
the  defendant  objected  to  said  venire  because 
it  had  been  summoned  by  postal  card.  And 
the  court  offered  to  have  process  issued  for. 
said  defaulting  jurors,  and  defendant  objected 
because  they  had  not  been  legally  summoned. 
The  court  further  states  that  the  sheriff  did 
actually  summon  In  person  all  of  the  jurors 
who  failed  to  appear  In  answer  to  the  original 
service,  but  how  many  actually  came  Into 
court  the  court  had  no  record  of.  The  court 
did  not  wait  for  the  absent  veniremen,  but 
had  talesmen  summoned,  whom  the  defend- 
ant was  required  to  examine  find  pass  upon 
without  reference  to  whether  the  absent  ve- 
niremen had  been  summoned  or  not  When 
the  special  venire  had  been  exhausted,  the 
court  ordered  the  talesmen.  When  these  were 
brought  in,  the  same  objections  were  urged, 
to  wit,  that  appellant  had  never  been  con- 
fronted with  a  special  venire  summoned  ac- 
cording to  law,  and  that  he  should  not  be 
compelled  to  go  to  trial  until  he  had  a  legally 
summoned  venire.  So  It  seems  that  In  every 
conceivable  way,  appellant  insisted  that  a 
special  venire  had  never  been  legally  sum- 
moned in  his  case;  and  we  are  accordingly 
presented  with  the  question  whether  In  a 
case  in  which  the  law  guaranties  to  a  defend- 
ant a  trial  by  special  venire,  he  is  entitled  to 
have  same  summoned  according  to  law.  Ar- 
ticle 650,  Code  Cr.  Proa,  reads  as  follows: 
"The  sheriff  or  other  officer  executing  the 
writ  shall  summon  the  persons  whose  names 
are  upon  the  list  attached  to  the  writ  to  be 
and  appear  before  the  court  at  the  time  named 
in  such  writ,  which  summons  shall  be  made 
verbally  upon  the  jurors  in  person."  The 
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succeeding  article  requires  the  officer  to  re- 
turn the  writ  promptly  on  or  before  the  day 
the  writ  was  made  returnable,  stating  the 
names  of  those  who  had  been  summoned;  and, 
if  any  names  are  on  the  list  that  have  not 
been  summoned,  the  return  must  state  the 
diligence  which  has  been  used  to  summon 
them,  and  the  cause  of  failure.  A  copy  of 
the  list  as  returned  by  the  sheriff  shall  be 
made  out  and  certified  by  the  clerk  and  served 
on  defendant  at  least  a  day  before  his  case  is 
called  for  trial.  And  it  has  been  held  that, 
unless  this  is  waived,  It  Is  mandatory.  Bur- 
ries  v.  State,  36  Tez.  Cr.  It  13,  35  S.  W.  164. 
If  appellant  Is  entitled  to  a  special  venire, 
he  Is  entitled  to  have  one  drawn  and  sum- 
moned according  to  our  statutes  on  the  sub- 
ject The  service  of  the  venire  in  this  case 
illustrates  the  necessity  of  adhering  to  the 
plain  letter  of  the  statute  in  summoning  the 
list  as  drawn.  The  article  quoted  above  re- 
quires a  personal  service  by  the  sheriff  on 
each  Juror  drawn  on  the  special  venire.  Not 
only  so;  if  he  fails  to  make  the  summons  on 
any  particular  juror,  he  is  required  to  state 
the  diligence  used  to  procure  such  juror.  In 
this  case  no  attempt  was  made  to  follow  the 
statute,  but  an  absolutely  new  departure  was 
made,  unknown  to  and  unauthorized  by  the 
law.  As  a  result,  no  obligation  rests  upon 
those  who  were  written  to,  to  attend  the 
court;  and  we  find  that  but  few  obeyed  the 
summons,— no  doubt,  from  knowledge  of  the 
fact  that  they  were  not  required  to  obey  such 
service.  Out  of  the  total  list  of  60,  but  16 
were  present,  when  ordinarily  there  should 
have  been  at  least  60  present  on  the  special 
venire,  from  which  to  draw  a  Jury.  The 
great  majority  of  them  were  absent.  It  is  not 
a  question  of  prejudice,  for  It  would  be  diffi- 
cult to  show  prejudice  under  such  circum- 
stances. Nor  is  it  a  response  to  the  proposi- 
tion to  say  that  appellant  was  furnished  with 
a  fair  and  Impartial  jury.  However  this  may 
have  been,  it  was  not  the  tribunal  erected  and 
provided  by  law  for  his  trial.  And  If  the 
court  can  abrogate  the  statute,  as  was  done 
in  this  case,  he  can  do  it  In  every  instance; 
and.  instead  of  furnishing  the  defendant  with 
a  special  venire  as  provided  by  law,  the  court 
may  furnish  a  defendant  with  a  jury  selected 
by  the  court,  and  not  through  the  legal  ma- 
chinery as  required  by  our  statutes  on  the 
subject.  It  is  not  necessary  here  to  discuss 
the  Importance  to  a  defendant  in  a  capital 
case  of  being  tried  by  a  Jury  of  his  peers  as 
provided  by  law.  Its  Importance  is  too  well 
recognized  to  require  discussion  or  authority, 
and  all  of  our  statutes  In  this  connection  are 
made  as  safeguards  to  preserve  it;  and  to 
hold  that  the  jury  as  summoned  in  this  case, 
and  who  responded  to  the  summons,  was  a 
legal  venire,  would  be  to  undo  and  destroy  the 
procedure  provided  by  law,  and  to  authorize 
another  mode  of  summoning  the  jury  In  a 
capital  case.  We  are  not  now  discussing  a 
case  in  which  all  of  the  special  venire  as 
drawn  were  present   Here  only  16  out  of  a 


total  of  60  attended  the  trial.  We  hold  that 
the  service  made  by  the  sheriff  In  this  case 
was  tantamount  to  no  service  at  all,  and  that 
appellant  was,  In  effect,  deprived  of  a  special 
venire,  which  the  law  guaranties  him. 

The  court  excused  a  number  of  jurors  in 
the  absence  of  appellant.  If  we  could  consid- 
er that  appellant  was  furnished  with  a  spe- 
cial venire,  of  course  there  was  no  authority 
on  the  part  of  the  court  to  excuse  such  spe- 
cial veniremen  in  the  absence  of  appellant. 
Iilvar  v.  State,  26  Tex.  App.  115,  9  S.  W.  552. 

It  appears  that  appellant  took  the  stand  In 
his  own  behalf,  and  was  examined  in  chief, 
and  cross-examined  by  the  state,  and  stood 
aside.  Subsequently  he  was  recalled  by  the 
state,  and  asked  "if  he  did  not,  on  the  night 
of  the  homicide,  a  short  time -before,  near  the 
place  of  the  homicide,  when  he  and  his  broth- 
er were  going  in  a  certain  saloon,— If  he  [de- 
fendant] did  not  try  to  make  one  Broadhurst 
treat  and  if  he  did  not  catch  Broadhurst  by 
the  arm,  and  say  to  him,  'Set  'em  up,  you 
damn  son  of  a  bitch.' "  And  further  be  was 
asked  "if,  a  short  time  before  that,  In  a  res- 
taurant on  the  same  night  his  brother,  E.  O. 
Clay,  did  not  say,  in  his  presence,  to  a  certain 
party,  that  'we  are  out  on  our  toughness  to- 
night.' "  This  was  objected  to  on  the  ground 
that  it  was  Incompetent  for  the  state  to  put 
him  back  on  the  stand  and  prove  these  mat- 
ters by  him;  that,  his  examination  having 
been  closed,  to  again  put  him  on  the  stand 
was  to  make  him  a  witness  against  himself, 
and,  besides,  the  testimony  elicited  was  not 
germane  to  his  examination  in  chief,  and  was 
also  objectionable,  as  his  testimony  did  not 
concern  the  homicide.  With  reference  to  the 
first  objection  (that  is,  "that  It  was  not  com- 
petent to  put  him  on  the  witness  stand 
again"),  we  know  of  no  rule  that  would  make 
any  distinction  between  him  and  any  other 
witness;  and  it  is  allowable  to  call  a  witness 
back  who  may  have  been  previously  exam- 
ined, in  order  to  lay  a  predicate  for  the  im- 
peachment of  such  witness.  We  do  not  re- 
gard the  testimony  as  Irrelevant.  On  the 
contrary,  in  our  opinion,  It  was  original  testi- 
mony, tending  to  show  the  condition  and 
state  of  mind  of  appellant  Immediately  pre- 
ceding the  homicide.  It  was  competent  for 
the  state  to  show  the  movements  of  the  de- 
fendant and  his  brother  shortly  before  the 
homicide.  There  was  a  sharp  issue  between 
the  state  and  the  defendant  as  to  who  pro- 
voked and  brought  on  the  difficulty;  the  state's 
testimony  showing  that  defendant  and  his 
brother,  acting  together,  brought  it  on,  and 
defendant's  testimony  tending  to  show  that 
deceased  and  his  companions  brought  It  on. 
All  the  evidence  Indicates  that  whichever  side 
provoked  It  was  actuated  by  a  reckless  dis- 
position, and  utterly  disregardful  of  the  rights 
of  others.  As  Illustrative  of  this,  and  as  tend- 
ing to  support  the  theory  of  the  state,  It  was 
competent  to  show  that  defendant  and  his 
brother,  who  were  shown  to  be  acting  to- 
gether in  the  difficulty,  were  together  before 
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the  difficulty,  were  drinking  and  carousing, 
and  manifesting  a  turbulent  and  lawless  dis- 
position; and  the  testimony  admitted,  as  we 
understand  It,  tended  to  show  this  state  of 
things.  More  than  that,  the  testimony  on 
the  part  of  the  state  shows  that  defendant 
and  his  brother,  as  they  approached  deceased, 
remarked,  "Yonder  are  the  sons  of  bitches 
now."  The  testimony  admitted  and  com- 
plained of  shows  that,  some  15  minutes  be- 
fore, appellant  and  his  brother  were  treating 
witness  Broadhurst  in  a  violent  and  lawless 
manner,  and  endeavored  to  make  him  treat, 
and  called  him  a  "son  of  a  bitch,"  and  that 
he  escaped  from  them  and  ran  out  of  the  sa- 
loon. This  testimony  is  suggestive  of  what 
subsequently  occurred  when  these  parties  ap- 
proached deceased  and  his  companions.  In 
our  opinion,  the  testimony  was  admissible. 

Appellant  raises  a  number  of  questions  as  to 
the  charge  of  the  court,  but,  in  the  view  we 
have  taken  of  the  case,  we  deem  It  unneces- 
sary to  discuss  the  questions  therein  raised. 
For  the  error  discussed,  the  judgment  is  re- 
versed and  the  cause  remanded. 


DUNCAN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  24, 


) 

CRIMINAL  LAW  —  EVIDENCE  —  OBJECTIONS — 
WITNESSES— PRIVILEGES — EXAMINA- 
TION— LEADING  QUESTIONS. 

1.  An  accused  cannot  object  to  the  testimony 
of  a  co-principal  on  the  ground  that  it  wonld  tend 
to  incriminate  him,  as  the  witness  only  can 
raise  such  an  objection. 

2.  A  witness  is  not  incompetent  for  the  state 
by  reason  of  his  having  been  indicted  for  the 
same  offense. 

3.  Leading  questions  may  be  propounded  to 
an  unwilling  prosecuting  witness,  whose  testi- 
mony had  been  given  at  a  previous  trial. 

Appeal  from  district  court,  Frio  county;  M. 
F.  Lowe,  Judge. 

Ben  Duncan  was  convicted  of  fornication, 
and  he  appeals.  Affirmed. 

L  N.  Spann  and  J.  M.  Eckf ord,  for  appel- 
lant. Robt  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 


DAVIDSON,  J.  This  conviction  was  for 
fornication. 

During  the  trial  the  state  called  Olivia 
Cruz,  the  alleged  paramour,  as  a  witness. 
Her  testimony  was  objected  to  on  various 
grounds,  to  wit,  because  It  tended  to  crim- 
inate her,  was  improper  and  immaterial,  and 
her  examination  was  not  the  detailing  of 
facts,  but  simply  the  statement  of  what  she 
bad  testified  on  a  former  trial.  The  court 
overruled  these  objections,  and  permitted  her 
to  testify.  As  a  usual  rule,  a  witness  will 
not  be  compelled  to  Incriminate  himself,  but 
there  are  exceptions  to  this  rule,  as  well  es- 
tablished as  the  rule  Itself.  But,  where  the 
rule  applies,  the  witness  only  can  take  ad- 
vantage of  it  It  does  not  lie  in  the  mouth 
of  the  defendant  to  object   The  witness  was 


not  Incompetent  for  the  state  by  reason  of 
the  fact  that  she  had  been  Indicted  or  In- 
formed against  for  the  same  offense.  A  wit- 
ness may,  under  such  circumstances,  testify 
for  the  prosecution,  under  the  statute,  but 
not  for  the  accused,  pending  the  prosecution 
against  the  witness.  This  witness  had  tes- 
tified on  a  previous  occasion,  and,  being  an 
unwilling  one  on  the  subsequent  trial,  the 
court  permitted  the  county  attorney  to  lead 
her.  Under  the  facts  stated  by  the  trial 
judge,  we  see  no  error  In  this  matter. 

We  are  of  opinion  the  evidence  fully  jus- 
tifies the  conviction.  It  shows  that  defend- 
ant was  an  unmarried  man,  and  also  shows 
habitual  carnal  Intercourse  between  the  par- 
ties without  living  together.  Fornication  it- 
self was  sufficiently  proved,  In  our  Judgment, 
Independent  of  the  paramour's  testimony. 
The  Judgment  is  affirmed. 


ELKINS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  24, 
1890.) 

FENCES — FAILURE  TO  REMOVE  FROM  LANDS 
OF  ANOTHER— INFORMATION. 

Since  Pen.  Code,  art  798,  requiring  the 
owner  of  a  fence  on  the  land  of,  and  connected 
with  that  of,  another,  to  remove  such  fence  after 
6  months'  notice  so  to  do,  makes  each  10-daya 
failure  to  make  the  removal  after  such  notice  a 
separate  offense,  an  information  for  failing  to 
disconnect  a  fence  from  that  of  another  and  re- 
move it  must  allege  that  the  fence  was  not  re- 
moved within  10  days  after  the  expiration  of  6 
months  after  notice  to  remove  it 

Appeal  from  Wilson  county  court;  A  B- 
Stevenson,  Judge. 

George  Elklns  was  convicted  of  an  offense, 
and  he  appeals.  Reversed. 

Polley  &  McCracken  and  T.  P.  Morris,  for 
appellant.  Robt  A  John,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
by  affidavit  and  Information  with  failing  to 
disconnect  his  fence  from  that  of  another,  and 
remove  the  same  back  upon  his  own  land, 
after  8  months'  notice  In  writing,  was  con- 
victed, and  appeals. 

Motion  was  made  to  quash,  as  well  as  in 
arrest  of  judgment  This  information  was 
brought  under  article  798,  Pen.  Code,  which 
requires  the  owner  of  any  fence,  whose  fence 
Is  upon  the  land  of,  and  connected  with 
that  of,  another,  to  remove  the  same  after 
6  months'  notice  under  the  terms  of  the 
statute.  The  statute  provides  that  each  10- 
days  failure  after  such  notice  shall  constitute 
a  separate  offense.  We  suppose  the  legis- 
lature intended  to  make  this  10-days  failure 
to  remove  the  fence,  which  is  said  to  consti- 
tute a  part  of  the  offense,  to  apply  only  after 
the  expiration  of  the  6-months  notice.  It 
was  certainly  not  Intended  that  the  party 
should  be  guilty  for  every  10  days  during  6 
months  required  to  perfect  the  notice.  The 
Information  falls  to  negative  the  fact  that  the 
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fence  was  removed  within  the  10  (Jays  after  the 
expiration  of  the  6-montha  notice.  It  occurs 
to  us  that  the  information  should  have  char- 
ged that  the  fence  was  not  removed  within 
10  days  after  the  perfection  of  the  notice. 
If  It  takes  the  failure  to  remove  the  fence 
for  10  days  to  constitute  the  offense,  then 
this  must  be  alleged.  This  has  not  been  done, 
and,  in  our  judgment,  the  information  is  de- 
fective in  this  respect;  and  the  Judgment  is 
reversed,  and  the  prosecution  ordered  dis- 
missed. 


HOLLENBE CK  et  al.  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  24, 

1890.) 

CRIMINAL  LAW — FORFEITURE  OF  BAH*— AP- 
PEAL— FILING  TRANSCRIPT. 
An  appeal  from  a  forfeiture  of  a  bail  bond 
will  be  dismissed  unless  the  transcript  is  filed  in 
the  appellate  court  within  90  days  after  the  filing 
of  the  appeal  bond,  as  required  by  Rev.  St. 
art.  1015. 

Appeal  from  district  court,  Hardeman  coun- 
ty; G.  A.  Brown,  Judge. 

A  ball  bond  in  a  criminal  case  was  forfeit- 
ed, and  Lew  Holler  beck  and  others,  the  sign- 
ers of  the  bond,  appeal.  Dismissed. 

B.  E.  Green,  for  appellant  Robt  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  appeal  is  prose- 
cuted from  a  forfeiture  of  a  ball  bond.  The 
appeal  bond  was  filed  March  22,  1898.  The 
transcript  was  filed  in  this  court  on  January 
13,  1899.  Motion  is  made  to  dismiss  the  ap- 
peal, because  said  transcript  was  not  filed 
within  90  days  after  filing  the  appeal  bond, 
as  required  by  article  1015  of  the  Revised 
Statutes.  By  an  act  of  the  legislature,  ap- 
peals in  forfeited  ball  bonds  are  governed  by 
the  same  rules  as  those  prescribed  for  ap- 
peals in  civil  cases.  Among  other  things,  in 
regard  to  the  appeal  in  civil  cases,  the  tran- 
script is  required  to  be  filed  In  the  appellate 
court  within  90  days  after  the  perfection  of 
the  appeal,  or  good  cause  shown  why  this  was 
not  done.  A  considerable  time  over  90  days 
elapsed  after  the  filing  of  the  appeal  bond 
before  the  transcript  was  filed  in  this  court, 
and  no  attempt  has  been  made  to  explain  this 
delay.  The  motion  is  well  taken,  and  the 
appeal  is  dismissed. 


8ESSUM  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  24, 
1899.) 

CRIMINAL  LAW — APPEAL — DISMISSAL. 

Where  the  recognizance  does  not  set  forth 
the  punishment  assessed  against  the  appellant, 
as  required  by  Code  Cr.  Proc.  art.  887  (Acts 
1897,  p.  5),  the  appeal  will  be  dismissed. 

Appeal  from  Uvalde  county  court;  J.  F. 
Robinson,  Judge. 
.  G.  W.  Sessum  was  convicted  of  an  offense, 
and  he  appeals.  Dismissed. 


Robt  A  John,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  The  assistant  attorney  gen- 
eral moves  the  court  to  dismiss  this  cause 
because  the  recognizance  does  not  comply 
with  article  887.  Code  Cr.  Proc.  (Acts  1897, 
p.  5),  In  that  it  falls  to  set  forth  the  punish- 
ment assessed  against  appellant.  The  recog- 
nizance is  in  the  condition  stated,  and  the 
motion  is  accordingly  sustained.  May  v. 
State  (Tex.  Cr.  App.)  49  S.  W.  402.  The  ap- 
peal Is  dismissed. 


McCARLEY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  24, 
1899.) 

GAMING— INFORMATION — SUFFICIENCY. 

An  information  charging  an  unlawful  play- 
ing at  cards  in  a  public  place,  "to  wit,  a  cedar 
brake  in  Dr.  K.'s  pasture,  near  the  town  of  San 
Saba,  •  •  •  gaid  pasture  containing  about 
fifty  acres  of  land,"  is  an  insufficient  designation 
of  the  locus  in  quo. 

Appeal  from  San  Saba  county  court;  John 
Seiders,  Judge. 

Frank  McCarley  was  convicted  of  unlaw- 
fully playing  at  cards,  and  he  appeals.  Re- 
versed. 

Robt.  A  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  playing  at  a  game  with  cards,  and 
his  punishment  assessed  at  a  fine  of  $10.  The 
charging  part  of  the  information  is  as  follows: 
"Frank  McCarley  did  then  and  there  unlaw- 
fully play  at  a  game  with  cards,  in  a  public 
place,  to  wit  a  cedar  brake,  in  Dr.  N.  Ketch- 
urn's  pasture,  near  the  town  of  San  Saba,  said 
county.  Said  pasture  contained  about  fifty 
acres  of  land,  and  said  cedar  brake  and  said 
pasture  was  then  and  there  a  place  where 
people  commonly  resorted  to  for  the  purpose 
of  card  playing  and  gaming,"  eta  This  infor- 
mation Is  not  as  definite  In  its  terms  as  the 
one  In  Crutcher  v.  State  (Tex.  Or.  App.)  45  S. 
W.  594.  Under  the  authority  of  that  case,  we 
do  not  think  the  Information  Is  good.  The 
case  of  Crutcher  v.  State  was  quoted  with  ap- 
proval by  us  in  Nail  v.  State  (decided  at  pres- 
ent term)  50  8.  W.  704.  For  the  reasons  stat- 
ed in  said  cases  the  Judgment  Is  reversed,  and 
the  prosecution  ordered  dismissed. 


TINDALE  t.  STATE 
(Court  of  Criminal  Appeals  of  Texas.  May  31, 

1S99.) 

INDICTMENT— THREATS. 
An  indictment  charging  one  with  seriously 
threatening  to  inflict  bodily  Injury  on  another 
with  a  rope  was  insufficient,  in  failing  to  allege 
accused  had  serious  intention  of  executing  the 
threat,  or  to  allege  the  manner  and  force  with 
which  the  rope  would  be  used. 

Appeal  from  Williamson  county  court;  W. 
F.  Robertson,  Judge. 
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Floyd  Tlndale  was  convicted  of  crime,  and 
he  appeals.  Reversed. 

W.  W.  Nelms,  for  appellant  Dan  S.  Ches- 
Bher,  Co.  Atty.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  un- 
der the  following  Indictment,  and  bis  punish- 
ment assessed  at  a  fine  of  $250,  to  wit:  "That 
M.  M.  Williams  and  Floyd  Tindale,  in  said 
county  and  state,  on  or  about  the  18th  day  of 
November,  1897,  did  then  and  there  unlaw- 
fully and  seriously  threaten  to  inflict  serious 
bodily  injury  upon  a  human  being,  viz.  P.  A. 
Smith,  in  this,  to  wit:  The  said  M.  M.  Wil- 
liams and  Floyd  Tindale  did  then  and  there 
seriously  threaten  to  whip  the  ass  (meaning 
the  arse)  of  Bald  P.  A.  Smith  with  a  wet 
rope,"  eta 

Appellant  filed  a  motion  in  arrest  of  judg- 
ment, setting  up  the  following  reasons  why 
the  indictment  should  be  quashed:  "(1)  Be- 
cause the  Indictment,  as  a  whole,  charges  no 
offense  against  the  laws  of  this  state,  and  Is 
not  sufficient  to  support  a  Judgment.  (2)  Be- 
cause said  Indictment  charges  no  offense 
against  the  laws  of  this  state,  in  this:  that 
the  said  indictment  charges  this  defendant 
with  seriously  threatening  to  inflict  upon  one 
P.  A.  Smith  serious  bodily  Injury,  in  that  the 
defendant  threatened  to  whip  the  ass  (or  arse) 
of  the  said  P.  A.  Smith  with  a  wet  rope,  said 
charge  being  insufficient,  In  that  the  injury, 
as  charged  to  have  been  threatened,  as  set 
out  in  the  indictment,  is  not  one  to  Inflict  se- 
rious bodily  injury,  but  is  an  injury  that 
might  have  been  inflicted  upon  the  said  Smith 
by  the  defendant  without  any  serious  results; 
and  because  the  said  indictment  does  not  al- 
lege the  size  of  the  rope  with  which  the  In- 
jury was  threatened  to  be  Inflicted,  nor  the 
manner  nor  force  with  which  the  said  rope 
was  to  be  used,  or  would  be  used  or  applied 
to  the  said  Smith,  by  defendant.  (3)  Because 
the  said  Indictment  is  Insufficient  in  that  It 
falls  to  allege  that  at  the  time  that  the  al- 
leged threats  were  made  by  defendant,  as 
charged  in  the  indictment,  the  defendant 
had  any  serious  intention  of  executing  said 
threats."  We  do  not  think  it  necessary  to  al- 
lege the  size  of  the  rope  that  appellant  intend- 
ed to  use  upon  the  prosecuting  witness,  but 
the  other  errors  assigned  In  the  motion  we 
hold  to  be  well  taken,  and  the  indictment  ac- 
cordingly defective.  "  The  judgment  Is  revers- 
ed, and  the  prosecution  ordered  dismissed. 


PICKETT  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  81, 

1809.) 

CRIMINAL  LAW— REFERENCE  TO  FORMER 
CONVICTION— REVERSIBLE  ERROR. 

A  reference  by  a  prosecutor,  on  a  second 
trial,  in  his  argument,  to  accused's  former  con- 
viction, being  violative  of  Code  Cr.  Proc.  art 
823,  providing  that  on  a  new  trial  the  former 
conviction  shall  not  be  alluded  to  in  the  argu- 
ment, is  cause  for  reversal. 


Appeal  from  district  court,  Brown  county; 
J.  O.  Woodward.  Judge. 

G.  W.  Pickett  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed. 

Jenkins  &  McCartney,  for  appellant.  Robt. 
A.  John.  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term  of 
two  years;  and  he  appeals. 

We  have  examined  all  of  appellant's  as- 
signments of  error,  and.  In  the  view  we  take 
of  this  case,  it  is  only  necessary  to  discuss 
one  of  them.  Appellant's  bill  of  exceptions 
No.  8  complains  of  the  action  of  the  district 
attorney  in  his  opening  argument  to  the  jury. 
In  that  he  used  the  following  language,  to 
wit:  "Cliff  Westerman  says  that  he  never 
told  any  one  of  the  threats  made  by  Foster  un- 
til after  defendant  was  convicted.  Ah!  Then 
was  the  time  to  dig  this  evidence  up,  and 
they  dug  it  up."  To  which  defendant  except- 
ed, and  the  district  attorney  proceeded  with 
his  argument,  without  any  statement  being 
made  by  the  court  And  T.  C.  Wilkinson, 
private  prosecutor,  in  his  closing  address  to 
the  jury,  said:  "The  defendant  has  been 
three  times  tried,  and  once  convicted."  To 
which  statement  the  defendant  excepted. 
The  court  charged  the  jury  In  reference  to 
this  matter  as  follows:  "The  remarks  made 
by  the  prosecution,  that  defendant  had  been 
once  before  convicted,  will  not  be  considered 
by  you  for  any  purpose."  Article  823  of  the 
Code  of  Criminal  Procedure  provides:  "The 
effect  of  a  new  trial  Is  to  place  the  cause  In 
the  same  position  In  which  It  was  before  any 
trial  had  taken  place.  The  former  conviction 
shall  be  regarded  as  no  presumption  of  guilt 
nor  shall  It  be  alluded  to  in  the  argument." 
Judge  White,  in  delivering  the  opinion  of  the 
court  hi  Hatch  v.  State,  8  Tex.  App.  420,  uses 
this  language:  "There  can  be  no  mistake  as 
to  the  meaning  of  the  words  used,  or  the  in- 
tention of  the  legislature  In  prescribing  that 
upon  a  second  or  new  trial  In  a  criminal  case 
a  former  conviction  shall  be  regarded  as  no 
presumption  of  guilt  nor  shall  it  be  alluded 
to  In  the  argument  Men  are  oftentimes  con- 
victed Illegally,  and  in  contravention  of  somo 
Important  right  conferred  by  law;  and  it 
would  be  not  only  unjust  but  inhuman,  to 
claim  that  such  conviction  should  weigh  a 
single  particle  In  the  estimation  of  their  guilt 
upon  another  trial.  The  fact  that  the  former 
conviction  has  been  set  aside  and  a  new  trial 
awarded,  even  if  done  upon  grounds  merely 
'technical,'-  or  upon  grounds  which,  in  the 
estimation  of  some,  may  appear  foolish,'  does 
not  in  the  slightest  alter  the  rule,  or  the  rea- 
son of  the  rule."  Ever  since  the  decision  in 
the  above-cited  case,  this  court  has  uniformly 
held  that  the  fact  of  a  former  conviction  shall 
not  be  alluded  to  in  the  argument  of  the  case 
by  the  prosecution,  and  yet  we  And  in  this 
case  that  It  was  done  in  two  several  instan- 
ces by  the  prosecuting  attorneys.   The  stat- 
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ute  above  quoted  is  mandatory.  We  have  no 
Inclination  or  power  to  disregard  its  benef- 
icent provisions.  We  are  constrained  to  re- 
verse this  judgment  because  of  the  violation 
of  a  plain  and  positive  provision  of  the  stat- 
utory law  of  this  land.  House  v.  State,  9 
Tex.  App.  067;  Moore  v.  State,  21  Tex.  App. 
666,  2  S.  W.  887. 

The  court's  charge,  together  with  the  re- 
quested charges  given,  cover  the  law  of  this 
case.  For  the  error  discussed,  the  judgment 
is  reversed,  and  the  cause  remanded. 


PRTOR  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  81, 

1899.) 

MURDER  —  EVIDENCE — MOTIVE — CONFESSIONS 
—WARNING— PRINCIPALS. 

Lin  a  prosecution  for  murder,  evidence  that 
the  slayer  of  defendant's  brother  had  been  kill- 
ed, and  that  defendant  had  been  arrested,  but 
not  indicted,  on  a  suspicion  of  having  killed 
such  slayer,  is  inadmissible. 

2.  In  a  prosecution  for  murder,  evidence  that 
deceased  and  another  had  killed  defendant's 
brother  is  admissible  to  show  motive. 

3.  A  warning  to  accused  while  under  arrest 
that  any  statement  made  by  him  may  be  used 
"for  or  against"  him  Is  insufficient  to  render  his 
confession  admissible,  under  Code  Cri  Proc.  art. 
750,  authorizing  the  admission  of  a  confession 
that  was  made  after  accused  was  "cautioned 
that  it  may  be  used  against  him." 

4.  A  confession  made  after  arrest  is  not  ad- 
missible against  a  co-principal. 

5.  Defendant  is  a  principal,  and  not  an  accom- 
plice with  another  who  shot  and  killed  a  person 
through  a  window,  after  it  had  been  agreed  that 
defendant  was  to  shoot  him  if  he  went  out  of 
the  door. 

Appeal  from  district  court,  Waller  county; 
Wells  Thompson,  Judge. 

Will  Pryor  was  convicted  of  murder,  and 
be  appeals.  Reversed. 

Robt.  A  John,  Asst.  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  86  years,  and  ap- 
peals. 

Daring  the  trial  the  state  was  permitted  to 
prove  that  Abe  Pryor,  appellant's  brother,  was 
killed  about  two  years  before  by  Gibson  and 
Charley  Williams;  that  Gibson  Williams  was 
waylaid  and  killed  about  one  year  ago;  and 
that  defendant  and  his  brother-in-law  Brown 
were  arrested  on  suspicion  for  the  murder  of 
Gibson  Williams.  Appellant  was  not  indict- 
ed, however,  for  the  murder  of  said  Gibson 
Williams.  Objection  was  urged  to  this  testi- 
mony, on  the  ground  that  the  defendant  was 
in  no  way  connected  with  the  killing  of  Gib- 
son Williams,  and  that  said  testimony  was  Ir- 
relevant, and  calculated  to  prejudice  appel- 
lant's cause  before  the  jury.  We  believe  the 
testimony  as  to  Gibson  Williams  should  have 
been  excluded  upon  appellant's  objection. 
The  testimony  as  to  the  killing  of  Abe  Pryor 


by  Gibson  and  Charley  Williams  was  permis- 
sible, as  It  tended  to  prove  motive  on  the  part 
of  appellant  for  the  killing  of  Charley  Wil- 
liams. The  court  permitted  Lipscomb,  Crook, 
and  Greer  to  testify  to  a  confession  or  state- 
ment of  defendant.  In  the  warning  given, 
appellant  was  told  that  any  statement  he 
should  make  might  be  used  "for  or  against 
him."  This  is  not  such  a  warning  as  is  re- 
quired by  the  statute.  Gulnn  v.  State  (Tex. 
Cr.  App.)  46  S.  W.  694.  Exception  was  also 
reserved  to  the  confession  of  Joe  Sullivan,  to 
the  effect  that  he  killed  deceased  by  shooting  ■ 
him  through  the  window,  and  that  he  had 
agreed  with  Will  Pryor  (appellant)  to  "case" 
deceased;  that,  should  deceased  come  out  the 
front  part  of  the  house,  Will  Pryor  was  to 
shoot  him,  and  he  (Sullivan)  was  to  go  around 
the  house  and  shoot  him  through  the  window. 
The  warning  given  as  to  this  confession  was 
the  same  as  that  given  defendant,  to  wit,  that 
whatever  statement  he  might  make  could  be 
used  "for  or  against  him."  This  is  not  such 
a  warning  as  is  required  by  the  statute. 

We  would  observe  further  that  at  the  time 
these  confessions  were  made  the  parties  were 
under  arrest.  It  was  subsequent  to  the  kill- 
ing. And,  being  under  arrest,  the  statement 
made  by  one  as  against  the  other  could  not 
be  used.  If  defendant  was  present  when  Sul- 
livan made  the  statement  implicating  him,  be- 
ing under  arrest,  he  was  not  bound  by  the 
statement,  nor  called  upon  to  deny  it;  and, 
being  subsequent  to  the  arrest,  it  was  not 
such  an  act,  declaration,  or  confession  by  one 
co-consplrator  as  could  be  used  in  evidence 
against  the  other  as  original  testimony.  Mc- 
Kenzie  v.  State,  32  Tex.  Cr.  R.  568,  25  S.  W. 
426. 

There  is  another  question  suggested  that  we 
deem  unimportant,  to  wit,  that,  under  the 
facts,  the  court  should  have  charged  the  jury 
with  reference  to  the  law  of  accomplices,  in- 
asmuch as  the  testimony  suggests  that  he 
was  an  accomplice,  and  not  a  principal.  We 
do  not  agree  with  this  contention.  Appellant, 
under  the  facts,  was  clearly  a  principal.  For 
the  reasons  indicated,  the  judgment  la  re- 
versed, and  the  cause  remanded. 


SULLIVAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  81, 
1899.) 

HOMICIDE — CONFESSIONS  —  CORROBORATION— 
EVIDENCE— WAIVER  OF  OBJECTIONS. 

1.  Defendant's  confession  that  he  shot  de- 
ceased through  a  window  while  he  was  dancing 
in  a  ballroom  is  sufficient  to  sustain  a  conviction 
of  murder,  when  taken  in  connection  with  oth- 
er evidence  that  deceased  was  shot  and  killed 
while  dancing,  though  no  one  saw  defendant 
shoot 

2.  The  fact  that  an  officer,  who  was  present 
at  the  time  and  place  (fixed  by  another  officer  in 
his  testimony)  that  defendant  made  a  confes- 
sion, after  being  warned,  did-  not  hear  the  warn- 
ing or  confession,  does  not  justify  a  submission 
to  the  jury  of  an  issue  as  to  whether  the  con- 
fession was  made  freely  and  voluntarily. 
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8.  Error  in  the  admission  of  testimony  that 
was  admitted  without  objection  is  waived  by  a 
failure  to  raise  the  question  in  the  record, 
though  the  same  evidence  was  admitted  in  a 
companion  case,  and.  being  specified  in  a  bill  of 
exceptions,  the  conviction  was  reversed  by  rea- 
son thereof. 

Appeal  from  district  court,  Waller  county; 
Wells  Thompson,  Judge. 

Joe  Sullivan  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

H.  M.  Browne  and  T.  D.  Pinckney,  for  ap- 
pellant. Robt  A.  John,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
for  murder  In  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  30  years,  and  appeals. 

Appellant  contends  the  court  erred  in  refus- 
ing to  give  certain  special  instructions  re- 
quested by  him,  in  which  It  was  sought  to 
present  his  theory  of  the  case.  They  are 
based  upon  the  proposition  that  the  uncorrob- 
orated confession  of  an  accused  is  not  suffi- 
cient to  Justify  a  conviction.  That  is  a  very 
sound  proposition  of  law;  but,  as  we  under- 
stand the  record,  it  has  no  application  to  this 
case.  The  evidence  places  beyond  question 
that  deceased  (Charley  Williams)  was  in  a 
ballroom,  engaging  in  the  festivities,  when 
some  one  approached  from  the  outside,  and 
shot  him  through  the  window.  It  is  also  shown 
that  at  the  time  this  shot  was  fired  two  shots 
were  fired  in  the  ballroom,  one  taking  effect 
In  the  leg  of  one  Gentry.  There  is  no  direct 
positive  evidence  as  to  who  fired  the  shot 
from  the  outside,  except  the  confession  of  de- 
fendant. His  confessions  are  clear  and  un- 
equivocal. He  states  that,  while  standing  out- 
side, he  shot  deceased  through  the  window. 
It  is  well  settled  that  the  confession  of  the 
accused  alone  will  not  justify  a  conviction. 
This  question  has  been  frequently  decided  by 
various  decisions  In  this  state;  but,  so  far  as 
we  are  aware,  it  is  settled  that,  the  death  of 
the  deceased  being  shown  to  have  been 
brought  ahout  'by  the  criminal  agency  or  pro- 
curement of  some  one,  the  confession  is  suffi- 
cient to  connect  the  party  making  the  con- 
fession with  the  crime.  The  finding  of  the 
body  was  not  in  pursuance  of  appellant's  con- 
fession. He  was  shot  down  in  the  midst  of 
an  assembly  of  people  engaged  in  dancing, 
he  was  seen  by  every  one  present  to  have 
been  murdered,  shot  in  the  back,  and  through 
the  window,  the  assassin  standing  on  the  out- 
side. The  role  sought  to  be  enforced  by  ap- 
pellant has  no  application  to  this  case.  Atta- 
way  v.  State,  35  Tex.  Cr.  R.  403,  84  S.  W.  112; 
White  v.  State  (Austin  Term,  1809)  50  S.  W. 
705. 

Appellant  requests  the  court  to  charge  the 
jury  that  the  confession  must  be  freely  and 
voluntarily  made;  that  the  accused  should  be 
warned  that  he  need  not  make  the  statement, 
and,  if  he  did,  it  would  be  used  against  him; 
that  such  confession  must  be  corroborated  by 
facts  and  circumstances  other  than  the  con- 


fession itself;  and  that,  unless  all  these  mat- 
ters had  been  shown,  the  accused  should  be 
acquitted,  or,  if  they  had  a  reasonable  doubt 
that  all  of  the  matters  had  been  shown,  to  ac- 
quit. The  point  insisted  upon  seems  to  be 
that  at  the  time  the  confessions  were  made 
one  of  the  officers  present  failed  to  hear  the 
confession  testified  to  by  the  other  officer,  and 
therefore  there  was  an  issue  raised  as  to 
whether  this  confession  was  freely  and  volun- 
tarily made.  It  Is  true  Aiken  testified  that  he 
did  not  hear  the  confessions  about  which  Lip- 
scomb testified,  but  he  states  that  Lipscomb 
informed  him  in  a  whisper  directly  after  It 
occurred  that  defendant  had  made  the  confes- 
sion. The  mere  failure  of  Aiken  to  hear  the 
confession  of  the  accused,  and  the  warning 
given  by  Lipscomb,  does  not  raise  an  issue 
as  to  the  correctness  of  Lipscomb's  testimony 
as  presented.  If  Lipscomb  had  testified  to 
the  warning  and  subsequent  confession,  and 
Aiken  had  testified  that  the  accused  was  not 
warned,  then  it  would  have  become  the  duty 
of  the  court  to  submit  the  question  in  the 
charge  as  to  whether  the  warning  was  in  fact 
given.  But  Aiken  does  not  contradict  Lip- 
scomb on  this  point.  The  mere  failure  of  a 
witness  to  hear  statements  about  which  other 
witnesses  testify  ordinarily  raises  no  issue  of 
fact. 

This  is  a  companion  case  to  that  of  cause 
No.  1,743,  Pryor  v.  State  (Just  decided)  51 
S.  W.  375.  We  reversed  that  Judgment  be- 
cause of  the  admission  of  certain  testimony 
specified  in  the  bills  of  exception.  These  ques- 
tions are  not  raised  in  this  record.  The  same 
testimony,  in  substance,  went  before  the  jury 
in  this  case  without  objection,  and  whatever 
error  there  may  have  been  was  waived  be- 
cause the  points  were  not  reserved.  The  evi- 
dence, in  our  opinion,  fully  Justified  the  con- 
viction, and  the  Judgment  Is  affirmed. 


POYNER  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  31, 

1899.) 

INCEST— EVIDENCE— DECLARATIONS  OF  PROS- 
ECUTRIX—RES  GEST/E — PREJUDICIAL*  ERROR 
— CRIMINAL  LAW  —  WITNESSES  —  IMPEACH- 
MENT— INSTRUCTIONS. 

1.  In  a  prosecution  for  incest,  the  statement 
of  the  prosecutrix  to  her  father,  soon  after  giv- 
ing birth  to  a  child,  that  accused  was  its  father, 
Is  inadmissible  as  part  of  the  res  gestae. 

2.  It  is  inadmissible,  though  accused  attempt- 
ed to  show  on  the  cross-examination  of  prosecu- 
trix that  she  had  formerly  stated  that  Bhe  had 
had  intercourse  with  him  but  twice. 

3.  In  a  prosecution  for  incest,  the  admission 
of  evidence  that,  soon  after  giving  birth  to  a 
child,  prosecutrix  told  her  father  that  accused 
was  its  father,  is  prejudicial,  though  prosecutrix 
testified  that  accused  was  the  father  of  the 
child,  and  had,  shortly  after  its  birth,  accused 
him  thereof,  in  his  presence,  which  he  at  the 
time  denied;  since  the  evidence  as  to  her  ac- 
cusation agninst  him  in  his  presence  was  itself 
inadmissible. 

4.  The  state  cannot  show,  in  a  prosecution  for 
incest,  that  prosecutrix  never  charged  any  one 
but  accused  with  being  the  father  of  the  child, 
where  accused  has  made  no  attempt  to  impeach 
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her  testimony  that  accused  was  its  father  by 
proof  of  contradictory  statements  made  by  her. 

5.  The  state  cannot  show  that  fact,  though  a 
witness  for  the  state  had  been  cross-examined 
at  length  as  to  prosecutrix's  statements  to  him 
concerning  the  paternity  of  the  child,  and  that 
the  witness  had  stated  that  she  had  lied  to  him. 

6.  A  charge  that  the  jury  is  not  bound  to  dis- 
believe a  witness  who  has  been  impeached  by 
proof  of  statements  inconsistent  with  his  testi- 
mony, but  that  his  testimony  is  to  be  given  such 
weight  as  the  jury  thinks  it  entitled  to,  is  er- 
roneous. 

Appeal  from  district  court,  Nacogdoches 
county;  Tom  C.  Davis,  Judge. 

V.  E.  Poyner  was  convicted  of  Incest,  and 
he  appeals.  Reversed. 

Branch,  Garrison  &  Blount,  for  appellant. 
Robt  A.  John,  Asst.  Atty.  Gen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  Incest,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary; 
hence  this  appeal. 

The  relationship  between  appellant  and 
prosecutrix  was  conceded.  The  state's  evi- 
dence showed,  by  the  positive  testimony  of 
the  prosecutrix,  who  was  an  accomplice,  car- 
nal intercourse  between  her  and  defendant, 
and  the  state  introduced  testimony  which  it 
claimed  tended  to  corroborate  her.  Defend- 
ant took  the  stand  on  his  own  behalf,  and 
denied  any  act  of  carnal  intercourse  between 
him  and  prosecutrix;  so  that  the  crucial  point 
in  the  case  was  whether  or  not  appellant  was 
the  father  of  the  child  which  prosecutrix  gave 
birth  to. 

On  the  trial  defendant  objected  to  certain 
testimony  of  Jesse  Turner  (the  father  of  the 
prosecutrix),  and  presented  the  question  in 
the  following  bill  of  exceptions:  "Be  It  re- 
membered that,  on  the  trial  of  the  above-enti- 
tled cause,  the  state  offered  to  prove  the  fol- 
lowing facts,  viz.:  By  the  witness  Jesse 
Turner,  while  stating  In  connection  with  oth- 
er facts:  *We  gave  Nannie  a  bath,  and  I 
went  to  bed.  My  oldest  daughter  was  sit- 
ting up  reading.  I  was  asleep,  and  my  older 
daughter  woke  me  up  screaming.  I  jumped 
up,  and  ran  into  the  room,  and  asked  her 
what  was  the  matter.  She  said,  "Listen  in  the 
room;"  and  I  heard  the  baby  screaming.  I 
ran  into  the  room  where  Nannie  was,  and 
says,  "Who  has  done  this?"  Nannie  said, 
"Verner."  I  then  said,  "My  God!  Who  has 
done  this?"  and  she  says,  "Verner  put  it 
here,"  '—to  which  the  counsel  for  defendant 
objected,  for  the  following  reasons,  viz.:  (1) 
Because  the  answer  of  the  witness  Nannie 
Turner,  accusing  defendant  of  being  the  fa- 
ther of  the  child,  was  in  answer  to  questions 
asked  her  by  her  father;  (2)  because  the 
same  was  not  repeated,  and  the  defendant 
was  not  present  when  said  statement  was 
made;  (8)  because,  if  any  crime  was  com- 
mitted, it  was  at  the  time  the  sexual  Inter- 
course was  had,  and  statements  made  by 
prosecuting  witness,  Nannie  Turner,  after 
the  birth  of  child,  Is  not  admissible  as  res 


gestae,  the  defendant  not  being  present;  and 
the  court  overruled  the  objections,  and  defend- 
ant excepted,"  etc  The  judge  appends  the 
following  explanation  to  the  bill:  "The  mat- 
ter came  up  in  this  way:  The  witness  Turner 
said,  'I  was  awakened  by  my  daughter  Needy 
screaming.  I  sprang  to  my  feet,  and  said, 
"What  is  the  matter?"  She  said,  "Listen  in 
the  other  room."  I  heard  the  baby  crying, 
and  ran  at  once  into  the  other  room,  where 
my  daughter  Nannie  was  lying  in  bed,  and 
the  baby  was  there  crying.  I  said,  "What 
was  the  matter,  and  who  in  the  name  of  God 
done  this?"  She  [Nannie]  said,  "Verner  put 
it  here." ' " 

It  is  suggested  that  this  testimony  was  ad- 
mitted as  res  gestce,  and,  from  the  explana- 
tion of  the  court,  we  gather  that  he  admitted 
It  on  this  ground.  We  cannot  so  regard  it 
Appellant  was  prosecuted  for  an  act  of  copu- 
lation, which  happened  some  nine  months  be- 
fore the  birth  of  the  child,  and  It  cannot  be 
claimed  that  the  evidence  was  a  part  of  the 
res  gestee  of  that  act  Nor  do  we  understand 
it  now  to  be  seriously  contended  by  the  as- 
sistant attorney  general  that  it  is  a  part  of 
the  res  gestae  of  the  birth  of  the  child.  It  is 
not  an  exclamation  of  pain  or  anything  of  that 
sort,  but  after  the  child  was  born,  it  appears 
that,  when  her  father  came  in,  he  asked  her 
as  to  Its  paternity,  and  she  attributed  It  to 
defendant.  It  Is  Insisted  that  this  testimony 
Is  admissible  because,  on  the  cross-examina- 
tion of  the  prosecutrix,  defendant  attempted 
to  show  that  she  had  formerly  stated  that  the 
defendant  did  not  copulate  with  her  but  twice, 
and  she  was  also  cross-examined  as  to  the 
method  in  which  appellant  may  have  copu- 
lated with  her.  But  even  if  we  could  go  be- 
yond the  bill  of  exceptions,  and  look  to  the 
statement  of  facts,  we  do  not  believe  this 
character  of  cross-examination  would  author- 
ize the  witness  to  corroborate  herself  in  this 
method.  We  understand  the  rule  to  be,  if 
it  had  been  shown  on  the  cross-examination 
of  said  witness  that  she  had  told  a  different 
story  in  regard  to  her  acts  of  Intercourse,— 
for  instance,  had  stated  that  some  one  else 
was  the  father  of  her  child,— then  it  would 
have  been  permissible  on  the  part  of  the  state, 
in  order  to  corroborate  her,  to  show  that  re- 
cently after  the  alleged  offense  she  made  the 
same  statement  as  given  by  her  In  evidence 
on  the  trial.  We  have  searched  the  record 
In  vain,  but  find  that  she  did  not  make  a  state- 
ment in  regard  to  this  matter  Inconsistent 
with  her  testimony  on  the  stand.  It  is  fur- 
ther insisted  that,  although  this  testimony 
may  hate  been  Improperly  admitted,  yet  it  is 
harmless;  and  In  that  connection  we  are  told 
that  defendant  a  short  time  after  the  birth 
of  the  child,  came  Into  the  presence  of  the 
prosecutrix,  and  she  there  charged  him  with 
it  This  he  denied.  This  testimony  Itself 
was  inadmissible.  And  also,  in  the  same  con- 
nection, that  she  testified  to  the  same  fact  on 
the  stand,  and  that  therefore,  the  testimony 
offered  as  to  what  she  said,  directly  after 
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the  child  was  born,  as  to  who  was  Its  father, 
was  harmless.  Evidently  It  was  not  regard- 
ed by  the  state,  when  Introduced,  as  harm- 
less. The  state  undoubtedly  had  a  purpose  In 
Introducing  this  testimony,  and  It  not  only 
corroborated  the  prosecutrix's  testimony  while 
on  the  stand,  but  corroborated  her  testimony 
by  a  statement  made  under  the  circumstances 
narrated,  and  was  calculated  to  Impress  the 
Jury  with  its  truth.  We  cannot  conceive  how 
it  could  prove  otherwise  than  hurtful  to  ap- 
pellant 

Nor  do  we  believe  the  testimony  presented 
In  appellant's  second  bill  of  exceptions  was 
admissible.  The  defendant  had  never  shown, 
or  attempted  to  show,  that  Nannie  Turner  had 
ever  made  any  other  statement  in  regard  to 
the  paternity  of  the  child  than  that  sworn 
to  by  her  on  the  stand,  and  we  do  not  believe 
it  was  competent  for  the  state  to  show  that 
she  had  never  accused  any  one  else  of  being 
the  father  of  her  child.  And  the  fact  that 
Jesse  Turner  may  have  been  cross-examined 
by  defendant  at  length  about  his  daughter's 
statement  as  to  the  paternity  of  the  child,  and 
about  bis  having  stated  that  she  had  lied  to 
him,  did  not  make  this  testimony  admissible. 
It  Is  not  stated  In  the  explanation  by  the 
judge  what  she  had  lied  about  to  him.  If 
she  had  made  controverting  statements  as  to 
the  paternity  of  the  child,  this  should  have 
been  explicitly  stated  In  the  bill. 

Exception  was  also  reserved  to  the  follow- 
ing paragraph  of  the  court's  charge:  "A  wit- 
ness may  be  Impeached  by  showing  by  anoth- 
er or  other  witnesses  that  the  witness  sought 
to  be  Impeached  has  made  statements  out  of 
court  inconsistent  with,  and  contradictory  of, 
the  statements  testified  to  by  the  witness. 
You  are  not  bound  to  disbelieve  the  witness 
thus  sought  to  be  Impeached,  but  the  testi- 
mony Is  still  before  you,  to  be  given  by  you 
such  weight  as  you  think  It  Is  entitled  to." 
In  this  connection,  we  are  referred  to  Crock- 
ett t.  State  (Tex.  Cr.  App.)  49  S.  W.  392. 
There  Is  some  difference  In  the  verbiage  con- 
tained In  the  charge  given  In  the  Crockett 
case  and  that  here  given.  But  it  Is  difficult 
to  conceive  of  a  substantial  difference  between 
said  charges.  We  do  not  believe  the  charge 
should  have  been  given.  It  was  not  necessary 
to  give  a  charge  on  this  subject  at  all.  The 
judgment  is  reversed,  and  the  cause  remand- 
ed. 


GEORGE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  May  31, 

1899.) 

PERJURY — MATERIAL  EVIDENCE. 
On  trial  of  a  prosecution  for  assault,  a  wit- 
ness testified  that  the  one  who  committed  the 
assault  was  a  small  man,  defendant  being  a 
large  man;  and  in  answer  to  a  question  on 
cross-examination  denied  that  he  had  stated  to 
certain  persons,  shortly  after  the  assault,  that 
the  one  making  it  was  a  large  man.  Held,  that 
the  answer  was  material,  and  assignable  as  a 
predicate  frr  perjury. 


On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  60  S.  W.  374. 

Parker  &  Ma  ben,  J.  W.  Crudgington,  W.  P. 
Sebastian,  and  We  Veale  &  Son,  for  appel- 
lant. Bobt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  This  case  was  decided 
at  the  Dallas  term  (50  S.  W.  374),  and  comes 
before  us  on  motion  for  rehearing.  Appel- 
lant contends  that  the  court  committed  an 
error  In  holding  that  the  predicate  assigned 
for  the  perjury  was  sufficient,  the  predicate 
for  the  perjury  alleged  in  the  Indictment  be- 
ing In  this  wise:   That  one  Dan  Jones  was 
on  trial  for  assault  to  rob,  and  defendant 
R.  L.  George,  whom  It  was  claimed  was  pres- 
ent at  the  time  of  the  robbery,  was  then  and 
there  introduced  as  a  witness  In  behalf  of 
the  defendant,  and  the  defendant  proved  by 
him  that  the  man  who  committed  the  assault 
was  a  small  man;  It  being  in  that  connection 
shown  that  Dan  Jones,  who  was  then  on 
trial,  was  a  large  man.   On  cross-examina- 
tion the  state  asked  the  witness  if  he  did  not 
state,  at  a  time  and  place  named,  on  the 
morning  after  the  assault,  to  A.  J.  Ward  and 
others,  that  the  party  who  made  the  assault 
was  a  large  man,  and  about  the  size  of  Henry 
Green;  to  which  the  witness  answered  "No." 
Now,  it  is  claimed  by  appellant  that  this  an- 
swer of  the  witness,  on  which  the  perjury 
In  this  case  is  assigned,  was  not  a  material 
matter  in  the  trial  of  said  Dan  Jones;  It  be- 
ing Insisted  that  It  was  not  in  any  wise  cal- 
culated to  influence  the  tribunal.   We  can- 
not  agree   to   this  contention.  Appellant 
swore  to  a  very  material  fact  In  the  Dan 
Jones  case  when  he  testified  that  the  party 
who  made  the  assault  to  rob  was  a  small 
man,  and  It  was  competent  for  the  state  to 
impeach  him  on  this  testimony.   What  he 
may  have  said  to  others  In  contravention  of 
his  testimony  given  on  the  trial  as  to  the 
size  of  the  party  committing  the  assault  was 
material.   While  his  testimony  remained  be- 
fore the  Jury  unlmpeached,  it  was  very  ma- 
terial on  behalf  of  the  defendant,  as  it  served 
to  influence  the  tribunal  in  his  favor  in  that 
case.   If,  on  the  other  hand,  the  state  should 
be  enabled  to  Impeach  him,  the  impeaching 
testimony  was  material,  as  it  served  the  pur- 
pose of  destroying  his  defense,  and  so  was 
calculated  to  influence  the  tribunal  in  favor 
of  the  state.   When  the  witness  answered 
that  he  had  not  made  the  statement  to  the 
parties  Inquired  about  that  the  party  commit- 
ting the  assault  was  a  large  man,  he  stated 
a  fact  that  was  material  to  be  Inquired  about. 
If  it  remained  uncontradicted,  of  course  his 
testimony  would  be  unimpaired;  but,  If  the 
state  should  contradict  him  on  this  matter,  it 
would  serve  to  Impair  his  testimony  before 
the  Jury;  and  his  testimony  before  the  Jury, 
as  stated  before,  was  upon  a  very  material 
Issue  in  the  case.   State  v.  Mooney,  65  Mo. 
494;  Williams  v.  State,  68  -Ala.  551.  The 
motion  for  rehearing  1b  overruled. 
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BRADFORD  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  31, 
1890.) 

UNLAWFUL  ASSEMBLY— INDICTMENT. 

Under  Pen.  Code,  art.  309,  prohibiting  un- 
lawful assembly  with  intent  to  interfere  with  the 
employment  of  another,  an  indictment  charging 
accused  with  assembling  with  others  to  prevent 
E.  from  operating  a  certain  farm,  by  illegally 
depriving  him  of  the  right  to  employ  Mexicans 
as  laborers  thereon,  was  defective  in  failing  to 
allege  that  E.  then  and  there  had  in  his  employ, 
or  was  about  to  employ,  Mexicans  as  laborers 
on  his  farm. 

Appeal  from  Atascosa  county  court;  N.  R. 
Wallace,  Judge. 

Buel  Bradford  was  convicted  of  unlawful 
assembly,  and  he  appeals.  Reversed. 

John  W.  Preston  and  F.  B.  Burmeister,  tor 
appellant  Robt  A.  John,  Asst  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed, under  article  309,  Pen.  Code,  of  being  en- 
gaged in  an  unlawful  assembly,  with  other 
persons,  with  Intent  to  Interfere  with  the  oc- 
cupation and  employment  of  another,  and  his 
punishment  assessed  at  a  fine  of  $25. 

Appellant  assigns  a  number  of  errors,  but 
it  is  only  necessary  to  notice  one.  He  made 
a  motion  to  quash  the  affidavit  and  informa- 
tion on  the  ground  that  the  same  failed  to 
charge  any  offense  against  the  laws  of  this 
state;  and,  particularly,  "because  the  affida- 
vit fails  to  charge  that  the  alleged  injured 
party  was  engaged  In  the  occupation  of  oper- 
ating and  running  a  farm,  and  that  such  was 
his  dally  avocation,  business,  and  employment 
at  the  time  of  the  alleged  unlawful  assembly; 
because  the  affidavit  falls  to  allege  that  he  bad 
any  Mexicans  as  laborers,  or  was  engaged  In 
the  employment  of  Mexican  laborers  as  a  daily 
avocation  or  employment  at  the  time  of  the  al- 
leged unlawful  assembly,"  etc.;  and  because 
the  same  Is  contradictory,  in  that  it  alleges  an 
interference  with  the  said  Ernst  as  employer, 
and  then  alleges  an  interference  with  certain 
Mexicans  being  his  laborers.  In  support  of  his 
contention,  he  refers  us  to  Follis  v.  State,  37 
Cr.  B.  536, 40  S.  W.  277.  That  was  a  case  tor 
interfering  with  a  social  gathering  and  dance 
by  an  unlawful  assembly,  and  we  there  held 
that  the  indictment  was  defective  because  it 
failed  to  allege  that  Sutton,  the  party  inter- 
fered with,  had  a  house,  and  that  he  was  en- 
gaged in  giving  or  about  giving  a  social  gath- 
ering and  dance  at  his  said  house.  The  as- 
sistant attorney  general,  however,  contends 
the  Information  in  this  case  is  under  another 
article,  with  regard  to  unlawful  assembling, 
and,  furthermore,  that  the  information  here 
does  sufficiently  allege  the  ownership  by  said 
Ernst  of  a  farm.  We  quote  from  the  char- 
ging part  of  the  information  as  follows:  That 
said  appellant,  with  other  persons  named, 
"with  the  intent  to  aid  each  other,  by  vio- 
lence and  intimidation,  to  illegally  deprive  L. 
H.  Ernst  from  running  and  operating  a  cer- 


tain farm  in  the  county  and  state  aforesaid, 
said  farm  being  then  and  there  the  property 
of  the  said  L.  H.  Ernst,  by  illegally  depriving 
him,  the  said  L.  H.  Ernst,  of  the  right  to  em- 
ploy and  retain  In  his  employ  Mexicans  as  la- 
borers upon  his  said  farm,  and  to  disturb  him, 
the  said  L.  H.  Ernst,  in  the  enjoyment  of  said 
right  to  employ  and  retain  in  his  employ  Mex- 
icans as  laborers  upon  his  said  farm,  by  vio- 
lence and  intimidation  as  aforesaid,  It  being 
then  and  there  the  legal  right  of  the  said  L. 
H.  Ernst  to  employ  and  retain  in  his  employ 
Mexicans  as  laborers,"  etc.  If  it  be  conceded 
that  the  bare  allegation  that  "said  farm  being 
then  and  there  the  property  of  the  said  L.  H. 
Ernst,"  in  the  connection  in  which  the  same 
was  used,  sufficiently  charges  that  the  said 
Ernst  was  then  and  there  the  owner  of  a  cer- 
tain farm,  and  was  then  and  there  engaged 
In  running  and  operating  the  same,— which  is 
doubtful,— etlll  there  Is  no  allegation  in  the 
affidavit  and  information  that  the  said  Ernst 
then  and  there  had  in  his  employ,  or  was 
about  to  employ,  certain  Mexicans,  as  laborers 
upon  his  said  farm.  We  only  gather  this  by 
inference.  ■  We  do  not  think  the  affidavit  and 
information  are  sufficient.  There  should 
have  been  a  direct  averment  that  the  said 
Ernst  was  engaged  In  running  and  operating 
a  certain  farm,  and,  also,  that  he  then  and 
there  had  in  his  employ  certain  Mexicans,  or 
that  he  was  about  to  employ  certain  Mexicans 
for  the  purpose  of  running  and  operating  his 
said  farm.  These  matters  were  essential 
parts  of  the  offense.  The  allegation  thereof 
should  be  by  direct  averment,  and  not  left  to 
inference  or  Intendment  Follis  v.  State,  the 
case  cited,  announces  the  true  rule  on  this 
subject  Because,  in  our  opinion,  the  affida- 
vit and  Information  are  insufficient,  the  judg- 
ment Is  reversed,  and  the  prosecution  ordered 
dismissed. 


.  HOLMAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  31, 

1899.) 

UNLAWFUL  ASSEMBLY— EVIDENCE. 
Evidence  that  the  purpose  of  a  meeting  was 
to  run  Mexican  laborers  out  of  the  neighbor- 
hood, and  to  post  notices  on  a  certain  date  on 
certain  premises,  is  not  corroborated  by  proof 
that  the  notices  were  duly  posted;  it  not  being 
shown  that  they  were  posted  by  the  persons  at- 
tending the  meeting,  or  in  pursuance  of  it. 

Appeal  from  Atascosa  county  court;  N.  R. 
Wallace,  Judge. 

H.  L.  A.  Holman  was  convicted  of  unlaw- 
ful assembly,  and  he  appeals.  Reversed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed, under  article  309  of  the  Penal  Code,  for 
engaging  In  an  unlawful  assembly,  and  prose- 
cutes this  appeal. 

Motion  was  made  in  arrest  of  Judgment 
on  the  ground  that  the  Indictment  did  not 
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sufficiently  charge  the  offense.  We  have  ex- 
amined the  same  carefully,  and,  In  our  opin- 
ion, it  does  charge  an  offense.  It  is  different 
from  the  indictment  In  the  Bradford  Case  (just 
decided)  51  S.  W.  379,  which  is  a  companion 
case  to  this,  in  that  it  does  charge  that  the 
prosecutor,  Louis  H.  Ernst,  was  then  and 
there  engaged  in  running  a  certain  farm,  and 
was  then  and  there  engaged  in  employing 
Mexican  laborers  on  his  farm,  etc. 

The  only  question  that  requires  to  be  con- 
sidered is  the  sufficiency  of  the  evidence.  We 
have  examined  the  record  carefully  in  this  re- 
spect, and,  In  our  opinion,  it  falls  to  make  out 
a  case  against  appellant,  because  there  Is  no 
evidence,  outside  of  the  accomplice  testimony, 
tending  to  connect  appellant  with  the  commis- 
sion of  the  said  offense.  The  accomplices  gave 
a  detailed  account  of  the  meeting,  and  showed 
that  its  purpose  was  illegal,  as  alleged  In  the 
indictment,  and  that  appellant  attended  said 
meeting,  and  there  Is  some  testimony,  outside 
of  the  accomplices',  tending  to  show  that  ap- 
pellant was  present  at  said  meeting.  But  we 
fail  to  find  in  the  record,,  outside  of  the  ac- 
complices' testimony,  any  evidence  tending 
to  show  the  character  of  the  meeting,  that  it 
was  for  the  illegal  purpose  expressed  in  the 
indictment.  This  meeting  was  on  the  30th  of 
April,  1898,  and,  according  to  the  accomplices, 
one  of  the  purposes  of  said  meeting  was  to 
run  the  Mexican  laborers  out  of  that  neigh- 
borhood, and  to  that  end  to  post  notices  on 
the  premises  of  certain  persons  employing  such 
labor  on  the  15th  of  May  following.  It  is  con- 
tended that  the  fact  that  such  notices  were 
posted  on  the  premises  of  certain  persons, 
among  them  that  of  the  prosecutor,  on  the 
15th  of  May,  is  corroborative  testimony;  but 
we  cannot  so  regard  it.  No  witness  testifies 
to  seeing  these  notices  posted,  and  there  Is 
absolutely  no  testimony  tending  to  show  that 
notices  were  posted  by  the  parties  who  attend- 
ed said  meeting,  and  in  pursuance  thereof. 
The  bare  fact  that  "White  Cap  notices"  were 
posted  on  certain  premises,  without  any  testi- 
mony as  to  who  posted  said  notices,  we  can- 
not regard  as  evidence  tending  to  show  that 
said  notices  were  posted  by  the  parties  who 
attended  said  meeting,  and  in  that  respect 
corroborate  the  accomplices  as  to  the  pur- 
poses for  which  said  meeting  was  held.  And, 
In  the  absence  of  some  proof,  we  cannot  pre- 
sume that  these  notices  were  posted  by  said 
parties,  and  that  this  presumption  supple- 
ments the  proof  made  by  the  accomplices. 
Because,  in  our  opinion,  the  evidence  does  not 
sustain  the  conviction,  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 


CHAVANA  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  31, 

1899.) 

ASSAULT  WITH  INTENT  TO  KILL — INSTRUC- 
'  TIONS— AGGRAVATED  ASSAULTS. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  the  evidence  shows  that  defendant, 


while  drunk,  stabbed  another  in  the  right  breast 
with  a  knife  blade  VA  inches  long,  inflicting  a 
wound  about  %  inch  deep,  and  immediately  ran 
away,  and  there  was  no  grudge  shown  between 
the  parties,  a  charge  on  aggravated  assault 
should  be  given;  a  charge  to  acquit  if  the  jury 
found  a  want  of  a  specific  intent  to  kill  being 
misleading. 

Appeal  from  district  court,  Webb  county; 
A.  Li.  McLane,  Judge. 

Manuel  Chavana  was  convicted  of  an  as- 
sault with  intent  to  kill,  and  he  appeals.  Re- 
versed. 

Robt  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 


HENDERSON,  J.  Appellant  was  convicted 
of  an  assault  with  intent  to  murder,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  two  years;  hence 
this  appeal. 

The  only  question  presented  is  an  excep- 
tion taken  to  the  action  of  the  court  in  failing 
to  give  a  charge  on  aggravated  assault.  The 
circumstances  connected  with  the  assault  are 
very  few.  They  merely  show  that  defendant, 
prosecutor,  and  several  others  were  returning 
home  from  a  dance  at  night;  prosecutor  and 
defendant  both  being  somewhat  under  the  in- 
fluence of  liquor.  Defendant  lagged  behind 
the  parties  a  short  space,  and  called  to  prose- 
cutor to  come  back.  He  turned  around  and 
stepped  towards  defendant,  who  Immediately 
stabbed  him  In  the  right  breast,  and  then  run. 
The  doctor  states  that  the.  wound  was  a  half 
inch  to  three-fourths  of  an  Inch  in  depth,  and 
that  the  prosecutor  lost  a  great  deal  of  blood 
from  it;  that  it  would  probably  have  been  a 
fatal  wound,  If  in  a  different  portion  of  the 
body;  he  was  In  bed  some  eight  days,  suffer- 
ing from  the  effects  of  the  wound.  The  wit- 
nesses describe  the  knife  as  being  a  pocket- 
knife,  with  a  narrow  blade,  about  an  inch 
and  a  half  long.  The  testimony  of  all  the 
witnesses  is  about  to  the  same  effect  The 
court  Instructed  the  jury  that  appellant  must 
have  entertained  the  specific  Intent  to  take 
the  life  of  the  prosecutor,  before  they  could 
convict  him  of  an  assault  with  intent  to  mur- 
der, and  further  charged  them,  unless  they 
found  that  he  did  have  the  specific  Intent  to 
kill  prosecutor,  to  acquit  him,  but  failed  to 
give  a  charge  on  aggravated  assault  Under 
the  circumstances,  we  believe  the  court  should 
have  given  a  charge  on  aggravated  assault 
There  was  no  grudge  shown  between  the  par- 
ties, and  the  assault  was  not  followed  up. 
Defendant  appears  to  have  merely  stuck  the 
knife  In  prosecutor  to  the  depth  of  a  half 
inch,  when  he  might  have  run  it  In  an  inch 
and  a  half,  and  then  not  only  failed  to  follow 
it  up,  but  without  interference,  run  off.  As 
it  was,  the  jury  found  him  guilty  of  assault 
with  Intent  to  murder,  and  gave  him  the  low- 
est punishment  If  the  court  had  given  a 
charge  on  aggravated  assault  the  Jury  might 
have  found  him  guilty  only  of  that  offense. 
We  would  not  be  understood,  however,  as 
holding  that  we  would  not  sustain  a  verdict 
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for  an  assault  with  Intent  to  murder,  but  we 
do  Bay  that  the  court  should  have  given  an  In- 
struction on  aggravated  assault.  The  Instruc- 
tion to  acquit  If  the  Jury  found  that  defend- 
ant did  not  entertain  the  specific  Intent  to  kill 
was  clearly  misleading,  because  there  was  no 
question  that  the  assault  was  unlawful.  The 
Judgment  la  reversed,  and  the  cause  re- 
manded. 


MALONE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  31, 
1899.) 

LOCAL    OPTION  —  EVIDENCE — INSTRUCTIONS- 
EXISTENCE  OF  LAW— PUBLICATION  OF 
ORDERS— ABSENCE  OF  ALCOHOL. 

1.  In  a  prosecution  for  Belling  intoxicating  liq- 
uor known  as  "Y.'s  Extract  or  Lemon  and  Gin- 
ger." on  an  issue  whether  the  liquor  was  intox- 
icating, evidence  of  a  sale  five  years  previously 
by  a  person  other  than  defendant  of  a  liquor  of  a 
similar  name,  which  was  intoxicating,  is  inadmis- 
sible, as  being  too  remote,  in  the  absence  of  evi- 
dence that  both  liquors  were  manufactured  by 
the  same  person. 

2.  In  a  prosecution  for  violating  the  local  op- 
tion law,  it  is  error  to  instruct  that  the  law  is  in 
effect,  where  proof  of  the  publication  of  the  re- 
sult of  the  election  was  made  by  parol. 

3.  Liquor  is  not  intoxicating,  within  the  local 
option  law,  where  it  does  not  contain  alcohol  in 
such  a  proportion  that  it  would  produce  intoxica- 
tion when  taken  in  such  quantities  as  may  be 
practically  drunk. 

Appeal  from  Hamilton  county  court;  J.  O. 
Main,  Judge. 

Charles  Malone  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Revers- 
ed. 

J.  A.  Eidson,  for  appellant.  Robt.  A.  John, 
Asst.  Arty.  Gen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $26  and  20 
days'  Imprisonment  In  the  county  jail. 

Appellant  was  Indicted  at  the  December 
term,  1897,  of  the  district  court  of  Hamilton 
county  for  the  alleged  sale  of  liquor  to  Brown 
Overton  on  the  9th  of  December,  1897.  On 
the  trial  the  court  permitted  the  state  to 
prove  by  the  witness  Turney,  over  the  objec- 
tions of  defendant,  that  In  1892  or  1893  he 
purchased  at  Lampkln,  in  Comanche  county, 
from  a  person  not  the  defendant,  Dr.  Young's 
Extract  of  Lemon  and  Ginger,  and  that  it  was 
Intoxicating.  We  think  this  testimony  was 
too  remote.  This  occurred  four  or  five  years 
before  this  alleged  offense;  and,  although 
the  extract  had  the  same  name,  It  might 
have  been  a  different  compound.  If  It  had 
been  shown  that  It  was  manufactured  by  the 
same  person,  the  testimony  would  have  been 
competent  Petteway  v.  State  (Tex.  Cr.  App.) 
35  S.  W.  646;  Kemp  v.  State  (Tex.  Cr.  App.) 
38  S.  W.  987;  Davis  v.  State  (Tex.  Cr.  App.) 
37  S.  W.  435. 

Appellant  objected  to  the  court  Instructing 
the  Jury  that  the  orders  of  the  commissioners' 


court  introduced  in  evidence,  putting  local 
option  Into  effect  In  precinct  No.  3  of  Hamil- 
ton county.  In  this  connection  we  would  ob- 
serve that  the  order  of  the  commissioners' 
court  ordering  the  election,  and  the  order  of 
the  commissioners'  court  making  the  count 
were  Introduced  in  evidence;  but  the  order  of 
the  judge  putting  local  option  into  effect  re- 
citing the  publication  of  the  order  for  four 
consecutive  issues  in  some  newspaper  pub- 
lished In  the  county,  was  not  introduced  in 
evidence.  Instead  thereof,  the  state  resorted 
to  parol  proof  on  that  subject  It  was  proven 
by  one  Hoggard  that  he  was  a  printer  in  the 
ofBce  of  the  Hamilton  Journal,  and  that  he 
had  examined  for  the  files  of  said  paper  from 
July,  1896,  up  to  the  1st  of  January,  1897, 
but  could  not  find  them.  They  were  missing. 
This,  we  presume,  covered  the  time  when  the 
publication  putting  local  option  into  effect  oc- 
curred. The  state  then  introduced  J.  0.  Main, 
who  testified  that  he  was  the  county  judge  of 
Hamilton  county,  and  that  the  order  of  the 
commissioners'  court  of  Hamilton  county,  de- 
claring the  result  of  the  local  option  election 
at  Hico,  had  been  published  four  successive 
weeks  In  the  Hamilton  Journal,  and  that  he 
noticed,  looking  over  the  paper,  If  there  were 
any  typographical  errors,  and  knows  that  said 
order  was  published  In  said  newspaper  for 
four  successive  weeks.  When  this  publica- 
tion was  made  he  did  not  state;  and  this  was 
all  the  proof  offered  on  the  subject  We  hare 
heretofore  held  that  when  the  order  for  the 
election,  the  order  making  the  count  and  the 
order  of  the  judge  showing  publication  made 
In  some  newspaper  for  the  required  time  were 
all  Introduced  from  the  minutes  of  tbe  county 
commissioners'  court  and  that  these  were  all 
regular,  this  was  sufficient  to  authorize  the 
judge  to  Instruct  the  jury  that  local  option 
was  In  effect.  Jones  v.  State  (Tex.  Cr.  App.) 
43  S.  W.  981;  Strickland  v.  State  (Tex.  Or. 
App.)  47  S.  W.  720;  Armstrong  v.  State  (Tex. 
Cr.  App.)  Id.  981;  Aston  v.  State  (Tex.  Cr. 
App.)  49  S.  W.  393.  But  we  have  expressly 
held,  where  parol  proof  was  resorted  to,  to 
show  the  publication  of  the  result  in  some 
newspaper,  that  the  judge  was  not  authorized 
to  Instruct  the  jury  that  local  option  was  In 
effect  Jones  v.  State  (Tex.  Cr.  App.)  43  S.  W. 
981. 

Appellant  also  objected  to  the  following 
charge  of  the  court,  to  wit:  "It  Is  not  neces- 
sary, to  complete  this  offense,  that  the  arti- 
cle sold  be  alcohol  or  whisky;  but,  if  you  be- 
lieve from  the  evidence  that  the  article  sold, 
if  any,  was  intoxicating,  and  was  such  an 
article  as  could  be  used  and  drunk  as  an  in- 
toxicating beverage,  and  if  you  further  be- 
lieve that  the  defendant  knowing  that  such 
article  was  Intoxicating,  and  that  It  could  be 
used  as  an  •  intoxicating  beverage,  sold  the 
same  as  alleged,  then  the  offense  would  be 
complete,  no  difference  under  what  name  it 
was  sold,"— and  requested  the  court  to  give 
the  following  charge  on  the  same  subject: 
"A  liquor  is  Intoxicating,  within  the  mean- 
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tag  of  the  law,  when  it  is  Intended  for  use  as 
a  beverage,  or  Is  capable  of  being  so  used, 
which  contains  alcohol,  either  obtained  by 
fermentation  or  by  the  additional  process  of 
distillation,  in  such  a  proportion  that  it  would 
produce  intoxication  when  taken  in  such  quan- 
tities as  may  practically  be  drunk;  and,  un- 
less you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  liquor  sold  by  de- 
fendant comes  within  the  above  definition, 
you  will  find  the  defendant  not  guilty."  In- 
asmuch as  it  was  a  material  issue  in  the  case 
whether  or  not  the  liquid  sold  was  intoxicat- 
ing, we  believe  the  court  should  have  given 
the  requested  charge  on  that  subject.  As  a 
correct  definition  of  "intoxicating  liquor,"  the 
charge  given  was  not  complete.  Appellant  as- 
signs other  errors,  but  it  is  not  necessary  to 
discuss  them.  The  judgment  is  reversed,  and 
the  cause  remanded. 


JOHNSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  24, 
1899.) 

FORGERY  —  DEEDS  —  ALTERATION  —  EVI- 
DENCE—HOMESTEAD— ACKNOWI^- 
EDQMENT  BY  WIFE. 

1.  An  unacknowledged  deed,  executed  by  de- 
fendant, his  wife,  and  a  third  person,  showing  on 
its  face  an  intention  to  convey  a  homestead  be- 
longing to  defendant  and  his  wife,  is  not  shown 
to  be  the  subject  of  forgery,  where  it  does  not 
appear  that  the  third  person  owned  any  interest 
in  the  land,  and  the  indictment  contains  no  ex- 
planatory averments  as  to  his  interest,  and  does 
not  set  out  the  acknowledgment  of  any  of  the 
parties  signing  the  deed,  in  view  of  Rev.  Civ.  St. 
art.  635,  making  a  privy  acknowledgment  by  the 
wife  essential  to  the  conveyance  of  a  homestead. 

2.  Defendant  and  T.,  to  whom  defendant  and 
wife  had  executed  a  deed  to  a  homestead  in- 
tended as  a  mortgage,  executed  and  acknowl- 
edged the  deed  purporting  to  convey  the  home- 
stead, which  was  owned  by  the  wife;  and  the 
wife  refused  to  sign  and  acknowledge  the  deed 
until  after  defendant  had  erased  therefrom  a  re- 
cital, inserted  by  T.,  providing  that  the  deed 
was  executed  in  consideration  of  the  grantee's 
conveying  other  land  to  T.  Held,  that  the  deed 
was  a  nullity  before  defendant  made  the  erasure, 
the  privy  acknowledgment  of  the  wife  being  es- 
sential, under  Rev.  Civ.  St.  arts.  635,  4621,  and 
hence  a  charge  of  altering  a  genuine  instrument 
was  not  sustained. 

Appeal  from  district  court,  Bandera  coun- 
ty; I.  L.  Martin,  Judge. 

J.  B.  Johnson  was  convicted  of  forgery, 
and  he  appeals.  Reversed. 

Burney  &  Garrett,  for  appellant  John  R. 
Storms,  Dist.  Arty.,  and  Robt.  A.  John,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  having  in  his  possession,  with  intent 
to  pass,  an  Instrument  signed  by  G.  A.  Tut- 
wller,  Fannie  Johnson  (wife  of  appellant),  and 
appellant,  conveying  his  homestead.  The  in- 
strument Is  a  deed  in  the  ordinary  form,  In- 
cluding warranty  clause,  but  unacknowledg- 
ed, and  purports  to  have  been  signed  by  all 
the  parties  on  the  15th  of  July,  1895.  The 


Instrument  shows  "upon  its  face"  that  it  was 
Intended  to  convey  the  homestead  of  Johnson 
and  wife  to  Fannie  B.  Stirman.  The  indict- 
ment does  not  set  out  the  acknowledgment 
of  any  of  the  parties  signing  the  Instrument, 
nor  is  there  an  averment  as  to  any  Interest 
that  Tutwller  may  have  had  In  the  home- 
stead of  the  Johnsons.  As  set  forth  in  the  in- 
dictment, we  do  not  believe  this  Instrument 
the  subject  of  forgery.  If  Mrs.  Fannie  John- 
son was  conveying  title  to  her  homestead,  It 
was  a  prerequisite  to  the  validity  of  said  con- 
veyance that  her  privy  acknowledgment 
should  have  been  taken.  There  can  be  no 
conveyance  of  the  homestead,  so  as  to  devest 
the  wife  of  her  Interest  In  it,  without  her 
privy  acknowledgment.  There  are  no  explan- 
atory averments  In  the  Indictment  as  to  Tut- 
wiler's  Interest,  and,  looking  upon  the  face  of 
it,  it  is  not  made  to  appear  that  Tutwller  had 
any  interest  in  the  homestead  of  Johnson  and 
wife.  As  we  understand  the  decisions  of  our 
supreme  court,  the  homestead  cannot  be  con- 
veyed without  the  consent  of  the  wife,  and 
not  even  then  unless  her  privy  acknowledg- 
ment has  been  taken  to  the  deed  of  convey- 
ance. Berry  v.  Donley,  26  Tex.  745;  Smith 
v.  Elliott  39  Tex.  210;  Whetstone  v.  Coffey, 
48  Tex.  278.  See,  also.  Rev.  St.  arts.  636, 
4621.  We  are  therefore  of  opinion  that  the 
Instrument  as  declared  upon,  is  not  the  sub- 
ject of  forgery. 

We  furthermore  find  that  Tutwller  and  ap- 
pellant signed  and  acknowledged  the  Instru- 
ment, and  that  before  Tutwller  did  so,  he  in- 
serted the  following:  "And  the  other  con- 
sideration named  in  this  deed  is  that  the  said 
W.  A.  J.  Stirman  and  wife,  Fannie  B.  Stir- 
man,  will  convey  the  Stirman  Hotel  property, 
in  Ozona,  Texas,  to  G.  A.  Tutwller."  After 
this  clause  was  Inserted,  Tutwller  and  appel- 
lant signed  and  acknowledged  the  deed.  Ap- 
pellant and  the  notarial  officer  then  carried 
It  to  Mrs.  Fannie  Johnson,  to  be  executed  by 
her;  and,  when  she  discovered  the  above 
clause  Inserted,  she  refused  to  do  so,  and  the 
officer  left  It  was  then*  late  at  night  The 
following  morning  she  agreed  to  sign  It  If 
said  clause  was  eliminated,  whereupon  appel- 
lant erased  it.  She  then  signed  and  acknowl- 
edged It  Now,  if  there  is  a  forgery,  it  Is 
found  In  the  fact  that  appellant  erased  from 
the  deed  the  clause  Inserted  by  Tutwller,  and 
thus  altered  the  Instrument  If  Tutwller 
had  any  interest  in  the  homestead,  it  was  by 
reason  of  the  fact  that  he  and  another  party 
had  become  sureties  for  appellant  for  a  debt 
of  $1,200  due  by  appellant  to  other  parties, 
and  that  he  secured  Tutwller  against  loss  by 
joining  his  wife  In  executing  to  Tutwller 
what  purported  on  its  face  to  be  a  deed  to 
this  homestead,  but  which  all  the  testimony 
shows  was  to  operate  as  a  mortgage  to  secure 
Tutwller  in  the  event  he  had  to  pay  said  se- 
curity debt.  The  facts  are  further  undis- 
puted that  this  homestead  property  was  also 
the  separate  property  of  Mrs.  Fannie  John- 
son. This  being  true,  it  was  a  legal  prerequl- 
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site  to  the  conveyance  ot  the  property,  wheth- 
er homestead  or  separate  property,  that  her 
privy  acknowledgment  be  taken.  Rev.  Civ. 
St  arts.  685,  4621.  Now,  the  facts  demon- 
strate beyond  question  that  Mrs.  Johnson  did 
not  sign  and  acknowledge  this  Instrument 
until  after  the  clause  Inserted  by  Tutwiler 
had  been  erased.  Her  rights  in  this  property, 
either  homestead  or  separate,  could  not  be 
conveyed,  except  upon  her  privy  acknowledg- 
ment; and,  when  that  privy  acknowledg- 
ment was  obtained,  it  was  only  to  the  instru- 
ment which  she  signed,  and  terms  contained 
in  it.  She  did  not  sign  the  deed  executed  by 
Tutwiler  and  appellant,  but  expressly  refused 
to  sign  the  same  with  the  clause  contained  in 
it  as  Inserted  by  Tutwiler.  It  took  her  sig- 
nature to  give  validity  to  the  original  instru- 
ment. This  she  refused,  and  that  signed  by 
her  was  a  different  Instrument  from  that 
signed  by  the  others.  This  was  not  a  com- 
pleted Instrument,  and  could  not  be,  legally 
speaking,  until  after  her  signature  and  privy 
acknowledgment  Her  conveyance  of  title  Is 
measured  by  the  deed  she  executed,  and  not 
by  one  she  did  not  execute;  and,  being  both 
homestead  and  separate  property.  It  was 
doubly  necessary  that  her  privy  acknowledg- 
ment be  taken  before  the  Instrument  could 
affect  either  of  those  rights.  So  the  Instru- 
ment signed  by  Tutwiler  and  appellant  was 
not  a  legal  instrument,  and  that  signed  and 
acknowledged  by  the  wife  was  not  the  In- 
strument signed  and  acknowledged  by  them. 
Under  the  evidence,  if  there  could  be  forgery 
shown,  It  is  found  In  the  fact  that  appellant 
erased  from  the  deed  the  clause  Inserted  by 
Tutwiler.  This  erasure  is  the  only  fact  In 
the  case  which  could  have  any  possible  tend- 
ency to  show  forgery.  Now,  if  the  instru- 
ment altered  by  appellant  was  a  nullity,  for 
want  of  the  wife's  signature  and  privy  ac- 
knowledgment then  her  subsequent  signa- 
ture and  privy  acknowledgment  did  not  re- 
late back,  and  reinsert  the  erased  clause.  So, 
whether  or  not  the  deed  was  void  upon  its 
face,  the  facts  upon  which  the  state  relied 
are  not  set  forth  in  the  indictment;  and  the 
case  made  by  the  evidence,  even  if  the  era- 
sure constituted  forgery,  does  not  support  the 
allegations  in  the  Indictment  In  other 
words,  if,  under  the  evidence,  Johnson  could 
be  charged  with  forgery,  it  must  be  by  rea- 
son of  the  alteration;  and  this  alteration 
should  have  been  set  forth  in  the  indictment 
But  as  before  stated,  this  alteration  was  that 
of  an  instrument  which  was  a  nullity.  There- 
fore It  could  not  technically  form  the  basis 
of  forgery,  and  appellant  could  not  be  guilty 
of  having  a  forged  Instrument  In  his  posses- 
sion, etc. 

Appellant  urges  quite  a  number  of  other 
errors,  but  under  the  view  we  take  of  the 
case,  we  deem  It  unnecessary  to  discuss  them. 
However,  we  note  the  fact  that  the  whole 
case  was  submitted  by  the  court  to  the  Jury 
upon  the  theory  that  the  forgery  was  con- 
stituted by  altering  a  genuine  instrument 


As  before  stated,  there  was  no  allegation  of 
forgery  by  alteration,  and  this  charge  was 
therefore  erroneous.  The  charge  must  con- 
form to  the  allegations  of  the  Indictment 
The  Judgment  is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 


ROBERTS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  24. 

1890.) 

CRIMINAL  LAW— CONTINUANCE— ABSENT  WIT- 
NESSES—TIME TO  PREPARE  MOTION  FOR 
CONTINUANCE! — ABSENCE  OF  ATTORNEY— RE- 
VIEW. 

1.  A  motion  for  continuance  on  the  ground  of 
the  absence  of  witnesses  fails  to  show  diligence 
on  the  part  of  the  defendant  where  it  appears  as 
to  one  of  the  witnesses  that  a  subpoena  was  not 
applied  for  until  over  a  year  after  defendant's 
arrest  and  one  day  before  the  trial,  and  as  to 
the  other  that  he  was  served  six  months  before 
trial  by  a  process  commanding  him  to  appear  at 
the  former  term  of  court,  the  record  failing  to 
show  whether  the  witness  obeyed  or  disobeyed 
this  process. 

2.  It  is  not  error  to  refuse  a  continuance  where 
the  records  show  It  to  be  the  third  application, 
that  the  testimony  of  the  witnesses  was  cumula- 
tive, and  the  application  fails  to  state  that  the 
witnesses  were  not  absent  by  the  procurement 
or  consent  of  appellant,  and  that  the  application 
was  not  made  for  delay,  as  required  by  statute. 

8.  A  refusal  to  grant  defendant  time  in  which 
to  prepare  and  file  a  motion  for  a  continuance  is 
not  ground  for  reversal  where  it  appears  that  a 
reasonable  time  had  been  offered  defendant  to 
prepare  the  motion,  and  a  former  motion  for  post- 
ponement could  have  been  so  changed  as  to  com- 
ply with  the  statutory  grounds  for  a  continuance 
in  a  few  minutes. 

4.  It  Is  not  error  for  the  court  to  refuse  to 
postpone  a  case  on  account  of  the  absence  of  an 
attorney  employed  to  conduct  the  defense,  where 
it  appears  that  able  and  experienced  counsel  rep- 
resented defendant  on  his  trial,  and  that  ample 
time  was  given  them  to  familiarize  themselves 
with  the  facts. 

5.  The  charge  of  the  court  cannot  be  review- 
ed where  no  exception  is  taken  in  the  bill  of  ex- 
ceptions nor  in  the  motion  for  new  trial. 

Appeal  from  district  court  Williamson 
county;  R  E.  Brooks,  Judge. 

Add  Roberts  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

W.  P.  Robertson,  for  appellant  Warren 
W.  Moore,  Dlst.  Atty.,  and  Robt  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  In  the  peniten- 
tiary for  a  term  of  five  years,  and  he  appeals. 

The  record  contains  two  bills  of  exception, 
but  there  Is  no  complaint  made  to  the  charge 
of  the  court  In  said  bills,  nor  in  the  motion 
for  new  trial.  We  think  the  court's  charge 
Is  correct,  and  in  the  light  of  this  record  the 
same  could  not  be  reviewed.  Code  Or.  Proc. 
art  723  (amended  by  Acts  25th  Leg.  p.  17); 
English  v.  State  (Tex.  Cr.  App.)  45  S.  W.  713. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  court  overruling 
the  motion  to  postpone  the  trial.  The  mo- 
tion was  made  upon  the  ground  of  the  ab- 
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sence  of  George  Phillips  and  Joe  Patman. 
The  indictment  was  filed  July  29,  1897.  The 
homicide  occurred  July  13th.  After  the  hom- 
icide, appellant  disappeared  for  two  months. 
About  September  13,  1897,  defendant  was  ar- 
rested, and  was  tried  on  January  27,  1899. 
In  his  application  he  states,  as  to  the  witness 
George  Phillips,  that  he  applied  for  a  sub- 
poena January  26,  1899  (over  a  year  after  his 
arrest,  and  one  day  before  the  trial).  As  to 
the  witness  Joe  Patman,  it  appears  that  pro- 
cess was  served  upon  this  witness  on  July  21, 
1898,  or  six  months  before  the  trial.  This  pro- 
cess commanded  the  witness  to  appear  at  the 
former  term  of  the  court,  and  the  record  falls 
to  show  whether  the  witness  obeyed  or  dis- 
obeyed this  process.  We  do  not  think  the  ap- 
plication shows  any  diligence.  Furthermore, 
the  record  showing  that  this  is  the  third  appli- 
cation, and  the  testimony  of  the  witnesses  be- 
ing cumulative  of  that  Introduced  upon  the  tri- 
al, and  it  further  appearing  that  the  applica- 
tion is  defective,  in  that  the  same  does  not 
state  two  of  the  statutory  requirements,  to 
wit,  that  the  witnesses  were  not  absent  by  the 
procurement  or  consent  of  appellant,  and,  sec- 
ond, that  the  application  was  not  made  for  de- 
lay, we  do  not  think  the  court  erred  in  refus- 
ing to  grant  the  same.  Pullen  v.  State,  11 
Tex.  App.  89;  White  v.  State,  9  Tex.  App. 
41;  Peck  v.  State,  6  Tex.  App.  611;  Zumwalt 
v:  State,  Id.  521. 

Appellant's  second  bill  of  exceptions  com- 
plains of  the  action  of  the  court  in  refusing  to 
grant  appellant  time  in  which  to  prepare  and 
file  a  motion  for  the  continuance  of  his  cause 
because  of  the  absence  of  certaip  witnesses, 
and  because  of  the  absence  of  his  attorney  D. 
W.  Odell,  whom  defendant  had  Just  learned 
was  sick  In  Austin.  This  bill  is  qualified  by 
the  court,  as  follows:  "That  when  this  case 
was  called  at  10  o'clock,  January  27,  1899, 
defendant,  by  his  attorneys,  asked  time  to 
prepare  a  motion  for  continuance,  which  was 
granted  them.  The  court  waited  on  them 
from  that  time  until  ISO  p.  m.  the  same  day, 
when  they  presented  what  they  called  a  'mo- 
tion for  postponement,'  which  was,  by  the 
court,  overruled.  Defendant's  counsel  then 
asked  for  time  to  prepare  a  motion  for  con- 
tinuance. The  court  thereupon  stated  to  them 
that  they  would  be  allowed  a  reasonable  time 
in  which  to  prepare  a  motion  for  continuance, 
and  that  they  could  use  so  much  of  the  mo- 
tion for  postponement,  if  they  desired,  as  was 
applicable.  The  motion  for  postponement 
having  set  out  at  length  all  the  facts  which 
they  desired  to  set  out  in  motion  for  contin- 
uance, except  some  of  the  statutory  grounds, 
said  motion  for  postponement  could  have  been 
so  changed  as  to  comply  with  the  statutory 
grounds  for  continuance  in  a  few  minutes,  but 
counsel  for  defendant  refused  to  do  this. 
They  were  then  asked  what  time  they  de- 
sired, when  they  stated  they  desired  the  rest 
of  the  day.  This  was  1:30  p.  m.  The  court 
stated  tbey  would  not  be  allowed  the  rest  of 
the  day,  but  would  be  allowed  a  reasonable 


time  to  prepare  such  motion.  Counsel  refus- 
ed to  proceed  with  the  preparation  of  said 
motion,  and  stated  they  would  stand  on  the 
record  as  made,  and  proceeded  with  said  trial, 
without  objection."  In  view  of  the  explana- 
tion of  the  court  to  his  bill,  we  are  at  a  loss 
to  understand  how  any  possible  injury  was 
done  appellant  by  the  action  of  the  court 

Appellant's  third  assignment  complains  of 
the  refusal  of  the  court  to  postpone  the  case 
on  account  of  the  absence  of  D.  W.  Odell,  an 
attorney  employed  by  appellant  to  conduct  his 
defense  in  the*  lower  court.  The  cause  of  the 
attorney's  absence  Is  alleged  to  be  sickness- 
It  appears  that  said  attorney  Is  not  prosecut- 
ing appellant's  cause  In  this  court  In  his 
motion  for  new  trial,  appellant  insisted  his  re- 
sources were  exhausted  In  employing  D.  W. 
Odell  to  represent  him.  However,  It  appears 
that  different  counsel  were  employed  to  pros- 
ecute this  appeal.  The  controverting  affida- 
vits filed  by  the  state  show  that  able  and  ex- 
perienced counsel  represented  appellant  on  his 
trial,  and  that  ample  time  was  given  them  to 
familiarize  themselves  with  the  facts.  Ap- 
pellant further  complains  that  If  the  said  D. 
W.  Odell  had  been  present,  he  would  have 
moved  for  a  continuance  on  account  of  the 
absence  of  Davis  and  Denman,  by  whom  he 
expected  to' prove  the  following  facts,  to  wit: 
"That  he  would  have  proved  by  the  witness 
Will  Denman  that  a  few  days  prior  to  the 
homicide  witness  heard  deceased  make  threats 
to  do  this  defendant  serious  bodily  injury  or 
take  his  life,  and  that  said  witness,  before 
said  homicide,  communicated  said  threats  to 
defendant;  that  defendant  would  have  prov- 
ed by  the  witness  Perry  Davis,  had  he  been 
present  that  he  was  present  at  a  dance  at 
Will  Craft's,  on  July  13,  1897.  .and  was  an 
eyewitness  to  the  assault  and  battery  made 
on  defendant  by  Casey  (deceased!,  and  he 
would  further  testify  that  defendant  was 
struck  a  violent  blow  by  deceased;  that  de- 
ceased handed  his  fiddle  to  George  Phillips, 
with  the  remark,  'Hold  my  fiddle,'  and,  with 
an  oath,  said  'I  will  fix  him;'  that  some  one 
in  the  crowd  spoke  up,  saying,  'Tea.  fix  him 
now,  while  you  have  an  opportunity;*  that 
the  manner  of  said  Casey,  and  the  party  who 
made  the  above  remark,  and  the  tone  of  their 
voices,  and  the  action  of  said  Casey  at  that 
time,  indicated  to  said  witness  an  immediate 
Intention  on  his  part  to  follow  up  and  con- 
tinue the  violence  and  vicious  assault  made 
on  defendant."  An  inspection  of  this  testi- 
mony shows  that  the  same  is  cumulative: 
and,  the  application  being  the  third  applica- 
tion, and  the  testimony  of  other  witnesses 
being,  in  effect,  the  same  as  these,  we  do  not 
think  that  this  would  have  entitled  appel- 
lant to  a  new  trial  or  postponement  It  Is 
further  made  to  appear  that  able  and  experi- 
enced counsel  represented  appellant  and  that 
W.  F.  Ramsey,  the  senior  member  of  the 
firm  of  Ramsey  &  Odell,  employed  by  appel- 
lant, was  present,  and  assisted  part  of  the 
time  In  the  defense  of  appellant   We  do  not 
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think  the  application  In  any  respect  shows 
that  appellant  has  been  injured  by  the  ab- 
sence of  D.  W.  Odell,  nor  did  the  court  err 
in  refusing  to  grant  a  new  trial  on  that  ac- 
count Mlxon  State,  36  Tex.  Cr.  R.  69,  35 
8.  W.  394;  Ryan  v.  State  (Tex.  Cr.  App.)  35 
S.  W.  288;  Stockholm  v.  State,  24  Tex.  App. 
601,  7  S.  W.  338;  Booth  v.  State,  4  Tex.  App. 
216;  Steinhauser  v.  State  (Tex.  Cr.  App.)  48 
S.  W.  506;  Self  v.  State  (Tex.  Cr.  App.)  47 
S.  W.  26.  Without  reviewing  the  evidence  In 
detail,  we  think  It  amply  supports  the  ver- 
dict of  the  jury.  The  judgment  is  in  all 
things  affirmed. 


ARNETT  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  31, 

1899.) 

RAPE — EVIDENCE! — SUFFICIENCY. 

Prosecutrix  stated:  That  defendant,  in 
broad  daylight,  threw  her  down  between  corn 
rows  near  a  path  leading  from  her  house.  She 
tried  to  hollo,  and  did,  when  he  put  dirt  in  her 
month.  He  tore  her  dress  nearly  off,  and  when 
he  got  through  hit  her,  knocking  out  some  of  her 
teeth.  She  then  went  towards  home,  holloing 
as  loud  as  she  could.  She  lost  her  belt  and  one 
of  her  shoes  in  running  away.  She  had  been 
married  30  years,  nnd  had  one  child  before  that. 
She  had  had  16  children,  the  youngest  being 
about  4.  and  she  reckoned  she  was  about  65 
years  old.  She  had  left  home  several  years 
before,  and  had  been  brought  back.  She  did 
not  know  what  she  was  doing  with  her  hands 
when  she  claimed  defendant  ravished  her.  Her 
husband  said  he  first  heard  her  screaming  when 
she  was  about  200  yards  from  home.  No  wit- 
nesses testified  to  her  clothing  being  torn,  but 
all  denied  it.  and  said  her  teeth  were  knock- 
ed out  before.  There  was  no  proof  that  her 
shoe  or  belt  were  found,  and  the  point  where 
she  claimed  to  have  been  raped  was  about  75 
yards  from  a  house  where  two  witnesses  lived. 
They  testified  that  if  prosecutrix  bad  made  an 
outcry,  they  would  have  heard  it  and  that  she 
passed  their  house  four  or  five  minutes  before 
defendant  and  they  heard  nothing.  A  witness 
who  immediately  examined  the  place  found  no 
signs  of  a  struggle.  Her  dress  was  slightly  torn, 
but  he  saw  no  scratches  or  bruises  on  her  face, 
and  it  appeared  that  she  was  generally  ragged. 
Defendant  made  no  effort  to  escape,  but  claim- 
ed to  have  had  intercourse  with  prosecutrix 
with  her  consent,  and  that  when  he  failed  to  pay 
her  she  made  the  outcry  against  him.  There 
was  also  evidence  showing  her  bad  reputation. 
Hdd  insufficient  to  support  a  conviction. 
Henderson,  J„  dissenting. 

Appeal  from  district  court,  Robertson  coun- 
ty; W.  G.  Taliaferro,  Judge. 

Joe  Arnett  was  convicted  of  rape,  and  he 
appeals.  Reversed. 

J.  R.  Astin  and  Simmons  &  Crawford,  for 
appellant.  Robt.  A.  John,  Asst.  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  offense  of  rape,  and  his  punishment  as- 
sessed at  five  years'  confinement  in  the  peni- 
tentiary; and  he  appeals. 

The  following  Is.  in  substance,  an  the  evi- 
dence adduced  upon  the  trial: 

The  prosecutrix,  Clara  Wiley,  testified: 
That  daring  August,  1898,  she  was  working 
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on  the  Astin  plantation,  in  Robertson  county, 
near  Mumford,  and  on  that  evening  defend- 
ant came  from  Hearne,  down  the  railroad,  to 
Mrs.  Astin's  residence,  where  she  was  work- 
ing. "He  told  me  that  he  had  come  by  my 
house,  and  that  Uncle  Joe  (my  husband)  was 
sick,  and  he  gave  him  a  dram.  He  had  some 
pears  for  Mrs.  Astin,  and  delivered  them. 
Shortly  after  that  I  left  Mrs.  Astin's  house 
and  started  home.  I  went  tip  through  the 
field  by  Lucy  Scoggitfs  house,  and  through 
the  wire  fence,  and  started  along  the  path 
between  the  corn  and  cotton  towards  my 
home.  Just  after  I  crossed  the  wire  fence, 
some  15  or  20  steps  from  the  fence,  defend- 
ant overtook  me,  and  put  his  hand  on  my 
shoulder  and  asked  me  for  some.  I  told  him 
to  go  away  and  let  me  alone.  He  caught  me 
around  the  neck,  and  pushed  me  down  be- 
tween the  corn  rows,  four  or  five  steps  from 
the  path,  and  got  on  top  of  me.  I  tried  to 
hollo,  and  did  hollo  some,  and  he  reached 
down  and  got  a  handful  of  dirt  and  put  In 
my  mouth.  I  tried  to  push  him  off,  and  he 
scratched  my  face,  and  did  what  he  wanted 
to  with  me.  He  ravished  me.  I  did  not  con- 
sent for  defendant  to  have  carnal  Intercourse 
with  me.  He  kept  me  down  a  long  time. 
I  don't  know  bow  long,  but  it  seemed  to  me 
like  It  was  two  or  three  hours.  He  tore  my 
dress  nearly  off.  When  he  got  through,  1 
got  up,  and  he  hit  me  in  the  mouth  with  his 
hand,  knocked  out  some  of  my  teeth,  and 
made  my  mouth  bleed.  I  went  on  towards 
home,  holloing  as  loud  as  I  could.  When  I 
got  nearly  home,  my  husband,  Joe  Wiley, 
came  out  and  met  me,  and  I  told  him  that 
defendant  Joe  Arnett  had  ravished  me.  I 
started  up  towards  the  manager's  house,  and 
met  John  Astin.  I  told  him  that  Joe  Arnett 
had  ravished  me.  He  was  on  his  horse,  and 
he  rode  back  down  the  path,  and  I  went  with 
him  and  showed  him  where  Joe  Arnett  rav- 
ished me.  I  lost  my  belt  at  the  place  where 
defendant  assaulted  me;  and  after  I  left  the 
place,  running  towards  home,  and  before  I 
met  my  husband,  I  lost  one  shoe  off  my  foot 
After  I  showed  John  Astin  the  place  on  the 
ground  that  defendant  assaulted  me,  I  went 
down  past  Ruth  Wyatt's  house  to  the  Astin 
residence,  and  then  went  back  home.  A  day 
or  two  after  that  I  walked  to  Hearne,  about 
twelve  miles,  and  put  in  the  case  against  de- 
fendant before  the  justice  of  the  peace."  On 
cross-examination  she  further  testified:  "I 
do  not  know  how  old  I  am.  I  have  been 
married  to  Joe  Wiley  twenty-five  or  thirty 
years.  I  had  one  child  when  I  was  married 
to  him.  It  is  not  his  child,  and  I  had  not 
been  married  to  anybody  when  I  had  my  first 
child.  I  have  had  sixteen  children.  My 
youngest  child  is  about  four  years  old.  I 
reckon  I  must  be  about  sixty-five  years  old. 
Joe  Arnett  did  not  offer  me  a  dollar  to  have 
intercourse  with  me.  I  did  not  promise  him 
that  he  might  have  carnal  intercourse  with 
me.  He  did  not  offer  me  a  dress.  When  he 
overtook  me  at  the  place  where  he  assaulted 
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me,  the  first  I  saw  of  him  was  when  he  put 
his  hand  on  my  shoulder.  I  looked  around, 
and  he  had  his  great  big  thing  out  of  his 
pants,  and  it  was  going  this  way.  (The  wit- 
ness here  moved  her  hand  from  right  to  left) 
He  Just  rode  me  nearly  to  death.  Lucy  Scog- 
gins  and  Lottie  Brown  were  at  home  when  I 
passed  their  house,  Just  before  defendant  as- 
saulted me.  I  ran  away  from  my  husband 
a  year  or  two  ago,  and  went  to  Bryan,  be- 
cause he  drank  too  much,  and  John  Astin 
brought  me  back  home.  He  did  get  after  me 
sometimes  about  men  giving  me  dips  of  snuff. 
I  don't  know  what  I  was  doing  with  my 
hands  when  defendant  was  ravishing  me." 

Joe  Wiley,  for  the  state,  testified:  "I  am 
the  husband  of  Clara  Wiley.  On  the  day  of 
the  assault,  defendant,  Joe  Arnett,  had  been 
up  to  Hearne,  and  came  home  on  the  Brazos 
Valley  Railroad.  He  came  on  from  the  sta- 
tion down  by  my  house,  and  came  in.  He 
had  a  sack  with  something  in  It  He  said, 
'Uncle  Joe,  how  are  you?'  and  I  replied  that 
I  was  poorly,  and  'you  have  Just  come  from 
Hearne,  and  didn't  bring  your  Uncle  Joe 
something  to  drink?*  He  said,  'Yes;  I  have 
got  something  for  you  to  drink,'  and  pulled 
out  a  little  flask  of  whisky  from  his  pocket 
and  handed  It  to  me.  I  took  It,  and  drank 
nearly  all  of  it,  and  handed  the  bottle  back 
to  him.  After  talking  a  few  minutes,  he 
left,  carrying  the  sack  with  him.  About 
three-fourths  of  an  hour  or  an  hour  after- 
wards I  heard  my  wife  screaming.  I  ran  out, 
and  she  was  coming  down  the  path  from 
towards  Lucy  Scoggins'  house.  I  met  her 
about  100  yards  from  my  house,  and  she  told 
me  that  Joe  Arnett  had  ravished  her.  She 
was  bowling  and  crying.  She  went  on  past 
our  house,  and  about  50  yards  beyond  met 
John  Astin  on  horseback.  She  turned  around, 
and  went  back  up  the  path  with  John  Astin, 
to  show  him  the  place  where  she  said  Arnett 
ravished  her."  On  cross-examination  he  stat- 
ed that  Clara  Wiley  and  he  had  been  married 
about  40  years;  that  she  had  1  child  when 
he  married  her,  and  that  she  has  had  15 
children  since  their  marriage;  that  she  was 
about  73  years  of  age,  and  3  or  4  years  older 
than  be  was.  Her  youngest  child  is  about 
3  or  4  years  old,  and  she  must  have  been  69 
when  It  was  born.  Witness  did  not  know 
whether  she  had  ever  had  a  change  of  life 
or  not  "It  is  about  one-fourth  of  a  mile 
from  our  house  to  Lucy  Scoggins'  house. 
When  I  first  hear  my  wife  screaming,  she 
was  about  200  yards  from  my  house,  coming 
from  towards  Lucy  Scoggins'  house." 

Joe  Arnett,  defendant  testified,  as  follows: 
"I  live  on  the  Astin  plantation,  near  Mumf  ord, 
and  have  lived  there  since  I  was  a  small  boy. 
On  the  day  that  I  was  charged  with  raping 
Clara  Wiley  I  was  In  Hearne,  and  left  there 
and  arrived  at  Mumf  ord  In  the  evening  on  the 
railroad.  Mr.  Ferguson  gave  me  some  pears 
at  Hearne,  In  a  sack,  and  told  me  to  deliver 
them  to  Mrs.  Astin.  When  I  arrived  at  Mum- 
ford  I  left  the  depot,  went  down  by  the  house 


where  the  manager  of  the  Astin  plantation 
resided,  and  on  down  the  road  towards  Mrs. 
Astin's,  that  left  by  Joe  Wiley's  house.  When 
I  got  to  Joe  Wiley's  I  went  in  the  house,  and 
found  Joe  Wiley  there,  complaining  of  being 
sick."  He  then  states  substantially  the  con- 
versation between  them  as  did  the  witness  Joe 
Wiley,  and  that  he  gave  him  the  bottle  of 
whisky,  and  be  drank  it  nearly  all  up  and  re- 
turned It  to  him.  "I  then  got  up  and  went 
home.  Went  to  Mrs.  Astin's,  and  gave  her 
the  pears  that  Ferguson  had  sent  I  saw 
Clara  Wiley  there.  I  went  over  to  my  house, 
a  short  distance  from  Mrs.  Astin's.  When  I 
saw  Clara  Wiley  at  Mrs.  Astin's  house,  she 
asked  me  if  I  had  come  by  her  house.  I 
told  her,  'Yes,'  and  that  Uncle  Joe  Wiley  said 
he  was  sick.  After  I  had  gone  over  to  my 
house,  pretty  soon,  Clara  Wiley  came  by  there, 
and  said  to  me,  'You  say  Joe  Wiley  was 
sick?  I  said,  'Yes;  and  I  gave  him  a  dram.' 
A  few  days  before  that  I  had  asked  her  to 
give  me  some,  and  while  she  was  talking  to 
me  at  my  house  that  evening  she  made  men- 
tion of  it  When  I  asked  her  for  It  she  had 
promised  to  give  me  some,  and,  when  she 
made  mention  of  It  again,  I  asked  her  for 
some  again;  and  she  said  that  if  I  would 
keep  my  mouth,  like  Mr.  Scott,  she  would 
give  me  some.  I  told  her,  if  she  would,  I 
would  give  her.  a  new  dress.  She  said,  'Xo; 
I  don't  want  a  dress,  because  Joe  Wiley 
would  find  It  out;  but  you  give  me  a  dollar, 
and  I  .  can  use  it,  and  he  won't  find  It  out' 
She  said,  'I  want  to  go  to  the  baptizing  next 
Sunday,  and  want  a  dollar  to  buy  some 
things.'  I  said,  'AH  right,  I'll  give  you  a  dol- 
lar If  you  will  give  me  some.'  She  said,  'All 
right,'  and  started  on  up  past  Lucy  Scoggins' 
house,  towards  her  home.  I  wanted  to  go  up 
to  the  barn  and  help  feed  the  stock,  so  I  start- 
ed on  up  the  same  way  that  Clara  went,  as 
that  was  my  best  route  to  the  barn.  Clara 
passed  Lucy  Scoggins'  house,  and  went  on  out 
through  the  wire  fence;  and  I  overtook  her 
about  the  fence,  and  told  her  to  give  me 
some  now,  and  I  would  give  her  a  dollar.' 
She  said,  'All  right'  We  went  about  fifteen 
steps  inside  of  the  fence,  and  about  four  or 
five  steps  from  the  path  Into  the  high  corn, 
and  she  laid  down,  and  I  got  on  top  of  her; 
and  before  I  got  through  she  said:  'Be  in  a 
hurry.  Somebody  might  come  along  here  and 
catch  us.'  I  said,  'I  ain't  done.'  She  began 
to  push  me,  and  said,  'Get  up.  Somebody 
might  catch  us.'  I  didn't  get  up,  and  she 
said,  'Get  up,  and  give  me  a  dollar.'  And  I 
said,  'I  haven't  got  the  dollar,  but  will  give 
it  to  you  some  other  time.'  Then  she  got 
mad,  and  got  up  and  started  off  down  the 
path  towards  her  home;  and  when  she  got 
nearly  halfway  home  she  began  to  hollo  and 
cry,  and  went  on  towards  home,  holloing  and 
crying.  That  frightened  me,  and  I  concluded 
that  I  would  not  go  on  up  to  the  barn,  and  I 
turned  and  went  back  down  to  the  big  pecan 
tree  near  my  house;  and  after  awhile  John 
Astin  came  down  there,  and  asked  me  what 
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I  had  done  to  Mrs.  Wiley.  I  told  blm,  'Noth- 
ing.' He  said,  'She  says  you  raped  her.'  I 
said  I  didn't  do  It;  that  she  gave  me  some, 
and  I  promised  her  a  dollar;  and  didn't  have 
the  dollar  to  give  her,  and  she  got  mad.  I 
told  him  what  happened,  Just  like  I  have  told 
it  here."  On  cross-examination  he  stated 
"that  he  had  been  indicted  in  this  court  once 
before  for  this  same  kind  of  an  offense,  and 
once  for  assault  with  Intent  to  murder;  that 
he  pleaded  guilty  to  an  aggravated  assault  In 
the  rape  case,  and  was  fined  $25  and  costs, 
and  paid  It  In  the  assault  with  intent  to 
murder  case,  he  was  acquitted." 

John  Astln,  for  defendant,  testified:  That 
on  the  evening  of  the  alleged  rape  he  was  sit- 
ting on  the  gallery  of  the  manager's  house, 
north  of  Clara  and  Joe  Wiley's  house,  and 
about  a  mile  from  the  Astln  residence,  and . 
about  300  or  400  yards  from  Clara  Wiley's 
house.  "About  three-fourths  of  an  hour  or 
an  hour  after  the  train  arrived,  I  heard  some 
one  screaming  near  Joe  Wiley's  house.  It 
sounded  like  perhaps  a  couple  of  hundred 
yards  west  of  Wiley's  house.  I  jumped  on 
my  horse,  and  about  40  or  50  yards  from  her 
house  met  Clara  Wiley.  She  was  crying,  and 
said  that  Joe  Arnett  had  raped  her,  and  went 
with  me  to  show  me  the  place  of  the  alleged 
rape.  When  we  got  within  fifteen  steps  of 
the  wire  fence,  near  Lucy  Scoggins'  house, 
she  pointed  out  the  place  to  me,  about  four  or 
five  steps  from  the  path  in  the  high  corn,  and 
about  fifteen  steps  from  the  wire  fence.  This 
was  about  seventy-five  yards  from  Lucy  Scog- 
gins' house.  I  examined  the  ground,  and  saw 
no  sign  of  a  struggle.  It  looked  like  a  person 
bad  lain  down  on  the  ground  between  the 
corn  rows,  but  saw  no  corn  broke  down,  no 
deep  tracks,  no  dirt  kicked  up,  and  nothing 
that  indicated  any  struggle  between  persons 
on  the  ground.  I  found  no  belt  or  piece  of 
rope.  I  did  not  see  any  shoe  about  the  place 
or  along  the  path  as  we  went  there.  Clara's 
dress  was  slightly  torn.  I  saw  no  scratches 
or  bruises  about  her  face.  I  saw  a  little 
blood  In  her  mouth.  I  went  on  down  to  a 
pecan  tree  near  defendant's  house,  and  found 
defendant,  Arnett,  there.  He  made  no  effort  to 
escape.  I  asked  him  what  he  had  done  to  old 
Clara.  He  said  he  had  done  nothing  to  her; 
and  I  said,  'She  says  you  raped  her.'  He 
said:  'Mr.  Johnnie,  I  didn't  do  it  I  asked  her 
for  some,  and  she  gave  it  to  me.  I  first  prom- 
ised her  a  new  dress,  and  she  said,  "No;"  Joe 
Wiley  would  find  it  out  If  I  gave  her  a  dress. 
And  I  promised  her  a  dollar,  and  she  said  she 
would  give  it  to  me  for  a  dollar;  and,  after  I 
got  It,  I  didn't  have  the  dollar  to  give  her, 
and  then  she  went  off  towards  home,  hollo- 
ing.' "  Witness  also  stated  that  Clara  Wiley's 
reputation  for  virtue  and  chastity  was  bad, 
and  that  her  front  teeth  had  been  out  for  sev- 
eral years  before  the  alleged  assault,  and  that 
she  bad  run  off  from  her  husband,  and  he  had 
brought  her  back  home. 

Ruth  Wyatt,  a  sister  of  defendant,  testified 
on  his  behalf:  That  she  lived  about  200  yards 


from  Lucy  Scoggins'  house,  and  about  the 
same  distance  from  where  the  assault  Is  said 
to  have  occurred.  That  she  was  at  home  on 
that  evening,  and  heard  no  outcry  or  screams 
at  all,  and,  If  there  had  been  any  screaming, 
she  would  have  heard  it  That  she  saw  Clara 
Wiley  that  evening  after  the  assault  Is  claimed 
to  have  occurred,  and  saw  no  scratches  or 
bruises  about  her  face,  and  no  blood  about 
her.  Her  dress  was  a  little  torn,  but  no  more 
than  usual.  She  generally  wore  ragged  and 
torn  clothes  on  the  plantation  at  that  season 
of  the  year.  She  also  states  that  the  prose- 
cutrix's reputation  for  virtue  and  chastity  was 
bad,  and  that  she  lost  ber  front  teeth  a  long 
time  before  the  time  of  the  alleged  assault. 

Lucy  Scoggins  and  daughter,  Lottie  Brown, 
testified  for  defendant  that  they  were  at  home 
on  the  evening  of  the  alleged  assault,  and 
that  prosecutrix  passed  their  house  on  her 
way  home,  and  about  four  or  five  minutes 
afterwards  defendant  came  along;  that  they 
beard  no  outcry  or  screaming,  and,  if  they 
bad,  would  have  gone  out  there;  that  their 
house  was  the  nearest  to  the  place  of  the  al- 
leged assault;  that  they  did  not  know  any- 
thing had  occurred  until  John  Astin  came 
down. 

The  above  is  in  substance  all  the  testimony 
adduced  on  the  trial,  both  on  behalf  of  the 
state  and  the  defendant. 

In  the  view  we  take  of  the  record,  It  is 
only  necessary  to  consider  appellant's  sixth 
and  seventh  assignments  of  error,  as  follows: 
"Sixth.  The  court  erred  in  not  granting  de- 
fendant a  new  trial,  because  the  truth  of  the 
case  is  that  said  Clara  Wiley  consented  to  hav- 
ing intercourse  with  defendant  for  the  cash 
consideration  of  one  dollar;  that  when  she 
learned  that  defendant  did  not  have  the  dollar 
to  pay  her,  that  she  became  enraged  and  en- 
deavored to  throw  defendant  off;  that  he  re- 
sisted and  tried  to  console  said  Clara,  but  she 
finally  withdrew  herself  from  defendant  be- 
fore he  was  ready  for  her  to  do  so;  that  the 
cry  and  charge  of  rape  is  a  fabrication.  Sev- 
enth. The  court  erred  In  not  granting  defend- 
ant a  new  trial  for  the  reason  that  the  pre- 
ponderance of  evidence  clearly  shows  that  de- 
fendant had  Intercourse  with  said  Clara  with 
her  consent,— that  no  force  whatever  was  used; 
that,  on  account  of  illegal  evidence  having 
been  admitted  against  him,  the  minds  of  the 
Jury  were  influenced  against  him;  that  he  has 
not  had  a  fair  and  Impartial  trial;  that  jus- 
tice has  not  been  done  him." 

Among  other  things  made  apparent  by  the 
above  statement  of  the  evidence  is  this:  The 
prosecutrix  states:  That  appellant  caught  her 
around  the  neck,  and  pushed  her  down  be- 
tween the  corn  rows,  four  or  five  steps  from 
the  path,  and  got  on  top  of  her.  That  "I 
tried  to  hollo,  and  did  hollo  some;  and  he 
reached  down  and  got  a  handful  of  dirt  and 
put  in  my  mouth.  He  tore  my  dress  nearly 
off.  When  he  got  through  he  hit  me  in  the 
mouth  with  his  hand,  knocked  out  some  of 
my  teeth,  and  made  my  mouth  bleed.   I  went 
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towards  home,  holloing  as  loud  as  I  could.  I 
lost  my  belt  at  the  place  where  the  defendant 
assaulted  me.  I  lost  one  shoe  off  my  foot" 
She  states  that  she  had  been  married  30  years, 
had  one  child  when  she  married,  and  had  not 
been  married  to  anybody  when  she  had  the 
first  child;  had  had  16  children,  the  youngest 
being  about  four  years  old.  She  says  "she 
reckons  she  must  be  65  years  old."  Lucy 
Scoggins  and  Lottie  Brown  were  at  home 
when  the  prosecutrix  passed  their  house  Just 
before  appellant  assaulted  her.  .Prosecutrix 
ran  away  from  her  husband  a  year  or  two 
ago,  and  John  Astln  brought  her  back,— and 
that  her  husband  did  get  after  her  sometimes 
about  men  giving  her  dips  of  snuff.  Prose- 
cutrix said  she  did  not  know  what  she  was 
doing  with  her  hands  when  defendant  ravish- 
ed her.  The  husband  of  prosecutrix  testified 
that  she  was  about  73  years  of  age;  that  It  Is 
about  one-fourth  of  a  mile  from  prosecutrix's 
house  to  Lucy  Scoggins'  house.  When  her 
husband  first  heard  her  screaming,  she  was 
about  200  yards  from  home,  coming  from 
towards  Lucy  Scoggins'  house.  It  will  be 
seen,  from  an  Inspection  of  this  summary  of 
prosecutrix's  statement,  that,  if  any  rape  was 
committed,  it  was  committed  four  or  five 
steps  from  the  regular  path  leading  by  Lucy 
Scoggins'  house  to  the  home  of  prosecutrix. 
No  witness  testifies  as  to  the  clothing  being 
torn  off  of  appellant;  but  all  of  them  state 
that  it  Is  absolutely  false,  and  state  that  her 
teeth  were  knocked  out  long  prior  to  the  date 
she  accused  appellant  of  ravishing  her.  There 
Is  no  proof  of  any  shoe  of  hers  being  found 
at  the  scene,  or  any  belt.  In  fact,  her  own 
testimony  refutes  her  own  statement.  The 
rape,  if  any,  occurred  in  the  daytime,  about 
75  yards  from  the  home  of  Lucy  Scoggins. 
John  Astln  testified  for  defendant  that  he  ex- 
amined the  ground  immediately  after  outcry 
being  made  by  prosecutrix,  and  saw  no  sign 
of  a  struggle,  but  the  ground  looked  like  a 
person  had  lain  on  the  ground  between  the 
corn  rows.  Saw  no  corn  broken  down,  no 
deep  tracks,  no  dirt  kicked  up,  and  nothing 
that  Indicated  a  struggle  between  persons  on 
the  ground.  Witness  found  no  belt  or  piece 
of  rope,  and  did  not  see  any  shoe  about  the 
place  or  along  the  path  as  they  went  there. 
Prosecutrix's  dress  was  slightly  torn,  and  he 
saw  no  scratches  or  bruises  about  her  face.  If 
prosecutrix  had  made  any  outcry,  Lucy  Scog- 
gins and  her  daughter  testified  that  they  would 
have  heard  it;  that  prosecutrix  passed  their 
house,  and  four  or  five  minutes  afterwards  de- 
fendant came  along;  that  they  heard  no  out- 
cry or  screaming.  It  was  also  proved  that 
the  dress  of  prosecutrix  was  a  little  torn,  but 
that  she  generally  wore  ragged  and  torn 
clothes  on  the  plantation  at  that  season  of  the 
year.  In  the  light  of  this  record,  we  cannot 
let  this  verdict  stand.  If  a  rape  occurred,  It 
was  In  broad  daylight.  There  was  no  outcry 
at  the  time,  and,  so  far  as  the  record  shows, 
no  scuffle,  no  injury  to  the  prosecutrix;  and 
none  of  the  facts  that  she  states  that  would 


go  to  corroborate  her  are  proven,  but  all  the 
facts,  save  and  except  the  bare  fact  that  when 
she  was  near  home  she  was  heard  holloing 
and  crying,  show  that  her  statement  is  a  fab- 
rication. This,  together  with  the  further  fact 
that  appellant  made  no  effort  to  escape,  but 
remained  upon  the  plantation  and  gave  an 
explanation  about  the  matter  when  first  ap- 
proached in  keeping  with  the  probable  truth  of 
the  matter,  all  lead  Irresistibly  to  the  conclu- 
sion that  appellant  is  not  guilty  of  rape.  The 
judgment  is  therefore  reversed,  and  the  cause 
remanded. 

HENDERSON,   3.    (dissenting).   By  the 
opinion  of  a  majority  of  the  court  this  case 
has  been  reversed  and  remanded  on  the 
ground  that  the  evidence  does  not  support  the 
verdict.    I  have  examined  the  record  care- 
fully, and  cannot  agree  to  this  disposition 
of  the  case,  without  consenting  to  overthrow 
a  well-established  doctrine  of  this  court, 
founded  upon  a  long  line  of  precedents,  to  the 
effect  that  we  will  not  disturb  a  verdict, 
where  the  testimony  Is  sufficient  to  support 
It,  although  to  our  minds  the  weight  of  the 
testimony  may  be  against  the  verdict.  In 
such  case  we  concede  that  the  judge  below, 
who  heard  the  testimony  and  saw  the  wit- 
nesses, is  In  a  far  better  position  to  judge  of 
their  credibility  than  this  court.   The  testi- 
mony is  contained  in  the  opinion  of  the  ma- 
jority of  the  court,  and  it  Is  not  necessary 
here  to  restate  It.   There  Is  no  controversy 
as  to  the  act  of  carnal  Intercourse;  the  only 
question  being  whether  or  not  the  same  was 
accomplished  with  consent,  or  by  force  and 
without  the  consent  of  the  prosecutrix.  As 
to  this  matter  there  Is  a  clear  conflict  be- 
tween the  prosecutrix,  on  one  side,  and  the 
defendant,  on  the  other;  these  being  the  sole 
witnesses  who  testified  to  the  act  of  inter- 
course, and  what  occurred  Immediately  there- 
after.  I  do  not  understand,  by  the  opinion 
rendered  by  the  majority,  that  the  court  do 
not  concede  that  the  testimony  of  the  prose- 
cutrix makes  out  a  complete  case  of  carnal 
intercourse  accomplished  by  force.   It  Is  In- 
sisted, however,  that  her  credit  is  shaken  be- 
cause defendant  has  contradicted  her  testi- 
mony In  certain  particulars.   For  Instance, 
there  is  some  controversy  about  her  giving 
Immediate  outcry.   She  says  that  while  the 
act  was  being  accomplished  she  holloed  or 
tried  to  hollo,  but  defendant  prevented  her. 
The  proof  shows,  unquestionably,  that  Im- 
mediately afterwards  she  ran  from  the  place 
to  her  home,  holloing  and  screaming;  for 
John  Astln,  the  principal  witness  for  defend- 
ant, testified  that  he  heard  her  screams  while 
he  was  at  his  manager's  house,  some  -100 
yards  from  Joe  Wiley's,  and  it  sounded  as  if 
she  was  200  yards  west  of  her  house,  and 
went  down  there  on  his  horse,  and  met  her 
going  to  her  house.   And  I  consider  It  an 
important  circumstance  of  corroboration  that 
he  states  he  saw  blood  in  her  mouth.— the 
prosecutrix  having  stated  that  defendant 
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struck  ber  Is  the  mouth.  As  to  not  finding 
the  shoe  and  belt,  the  record  does  not  show 
that  any  one  looked  for  them.  Prosecutrix 
pointed  out  the  place  where  she  was  thrown 
down;  and,  while  Astin  stated  he  saw  no 
evidence  of  the  ground  being  torn  up,  yet 
there  were  indications  on  the  ground  that 
some  person  had  lain  down  there.-  And  I  fur- 
ther consider  it  significant  that  appellant  did 
not  go  to  his  home,  which  was  close  by,  but 
was  found  down  near  the  river,  under  a  pe- 
can tree,  by  his  employer,  Astln.  It  occurs 
to  me  that  the  theory  of  the  defense  is  ex- 
traordinary. It  asks  us  to  assume,  in  the 
face  of  the  prosecutrix's  testimony  to  the 
effect  that  she  was  raped  by  force,  that  she 
had  copulated  with  defendant  voluntarily, 
and  then,  be  caused  be  refused  to  pay  her, 
that  she  gave  the  alarm;  that  Is,  having  con- 
sented to  an  act  of  copulation,  because  he  re- 
fused to  pay  her  she  made  outcry  and  pub- 
lished her  own  shame.  This,  to  say  the  least 
of  it,  is  calculated  to  tax  one's  credulity.  I 
cannot  regard  it  as  a  safe  rule  to  overturn 
the  long-established  precedents  in  favor  of 
the  inviolability  of  verdicts  which,  though 
contradicted,  are  supported  by  evidence,  and 
which  have  received  the  approval  of  the  trial 
judge.  I  think  the  rule  on  this  subject  was 
•well  stated  in  White  v.  State,  34  Tex.  Cr. 
K.  153,  29  S.  W.  1094.  That  was  a  case  for 
assault  with  Intent  to  murder.  There  were 
three  eyewitnesses  to  the  assault.  The  pros- 
ecutor alone  made  a  case  for  the  state,  and  he 
was  directly  contradicted  by  the  two  other 
witnesses,  who  made  a  complete  case  of  self- 
defense.  The  prosecuting  witness  was  also 
Impeached  by  five  witnesses,  who  stated  that 
his  reputation  was  such  that  he  ought  not 
to  be  believed  on  oath.  The  jury,  however, 
convicted  defendant,  and  the  judge  below  ap- . 
proved  the  sentence.  On  appeal  this  court 
said:  "This  court  has  sometimes  interfered, 
even  after  the  approval  of  the  verdict  by  the 
court  below,  and  granted  a  new  trial,  where 
there  was  not  sufficient  evidence  to  sustain 
the  finding  of  the  jury;  but  the  Instances  are 
rare  where  we  have  interfered,  where  there 
was  evidence  to  sustain  the  verdict  though 
apparently  the  record  disclosed  that  the 
weight  or  preponderance  of  testimony  was 
the  other  way,— this  court,  In  that  regard, 
conceding  much  to  the  verdict  of  the  Jury, 
and  the  approval  of  the  Judge  below,  who 
saw  and  heard  the  witnesses  testify,  and  on 
this  account  were  better  able  to  judge  of 
tbelr  credibility  than  we,  who  have  to  pass 
upon  the  case  from  a  bare  Inspection  of  the 
record.  And  In  this  case  we  follow  the  rule 
heretofore  laid  down,— that  the  jury  having 
solved  the  issue  presented  in  the  testimony 
under  a  fair  and  proper  charge  of  the  court, 
and  having  found  defendant  guilty  of  an  as- 
sault with  Intent  to  murder,  and  that  verdict 
having  been  approved  by  the  judge  who  tried 
the  case,  and  there  being  sufficient  evidence 
in  the  record  to  sustain  that  verdict,  we  will 
not  disturb  it"   The  rule  above  laid  down 


has  been  followed  from  the  early  history  of 
our  jurisprudence  up  to  the  present  time. 
See  White  v.  State  (decided  at  the  present 
term)  50  S.  W.  1015.  Suffice  it  to  say,  In  this 
case,  the  jury  had  all  the  testimony,  pro  and 
con,  before  them,  and  although  the  prosecu- 
trix contradicted  herself  in  some  collateral 
matters,  and  her  testimony  was  directly  trav- 
ersed by  the  evidence  of  the  defendant  him- 
self, yet  the  jury  believed  her  statement; 
and,  no  doubt  they  felt  the  more  Inclined  to 
do  this  because  the  testimony  of  the  appellant 
was  discredited  by  an  admission  on  his  part 
that  he  bad  previously  been  Indicted  for  a 
similar  offense,  and  entered  a  plea  of  guilty 
on  the  Indictment  to  an  aggravated  assault 
I  do  not  believe  this  court  is  authorized  to 
disturb  the  finding  of  the  jury,  and  that  the 
action  of  the  court  makes  a  dangerous  prec- 
edent In  the  administration  of  law. 


JACKSON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  24, 


.) 

CRIMINAL  LAW — CONTINUANCE — INSTRUC- 
TIONS— HOMICIDE — MOTION  FOR 
NEW  TRIAL — FORM. 

LSix  months  after  the  indictment  defend- 
ant caused  an  attachment  to  issue  for  an  absent 
witness  who  had  failed  to  obey  a  subpoena,  the 
date  and  return  to  which  do  not  appear.  The 
return  to  the  attachment,  the  date  of  which  also 
does  not  appear,  shows  that  he  lived  in  another 
county  than  that  to  which  the  attachment  is- 
sued. For  about  seven  months  from  the  date 
of  the  attachment,  defendant  made  no  effort  to 
secure  the  attendance  of  the  witness.  Then  a 
subpoena  to  the  county  in  which  the  return 
showed  he  lived  was  returned  "Not  found," 
and  stated  that  the  witness  was  in  still  another 
county.  Held,  that  it  did  not  show  diligence 
sufficient  for  a  continuance. 

2.  An  instruction  unsupported  by  evidence  was 
properly  refused. 

3.  There  is  no  error  in  an  instruction  if,  con- 
strued with  others  given,  It  is  correct. 

4.  One  convicted  of  murder  in  the  second  de- 
gree cannot  complnin  of  an  instruction  "that 
at  the  time  defendant  formed  the  design  to  take 
the  life  of  deceased  his  mind  was  calm  and  de- 
liberate;" etc. 

5.  It  is  improper  to  make  a  motion  for  a  new 
trial  in  the  form  of  an  argument. 

Appeal  from  district  court,  Tyler  county; 
Stephen  P.  West,  Judge. 

Gilford  Jackson  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Affirm- 
ed. 

Robt.  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  (and  his  punish- 
ment assessed  at  seven  years'  confinement  in 
the  penitentiary. 

Appellant's  first  bill  of  exceptions  com- 
plains of  the  action  of  the  court  in  overruling 
his  motion  for  continuance.  An  Inspection 
of  his  application  shows  that  he  only  states 
what  the  witness  Frank  Stanley  would  testi- 
fy. For  diligence,  the  application  shows  that 
on  December  23,  1897,  about  six  months  after 
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the  Indictment  was  returned,  he  caused  an 
attachment  to  issue  for  said  witness  to  Tyler 
county,  which  was  returned,  showing  that 
said  witness  lived  In  Angelina  county.  The 
date  of  the  return  of  this  attachment  Is  not 
shown.  It  further  appears  that  said  attach- 
ment was  preceded  by  a  subpoena  to  Tyler 
county.  The  witness  failed  to  obey.  From 
the  date  of  attachment,  December  23,  1897, 
to  July  12,  1896  (about  seven  months),  ap- 
pellant shows  no  effort  to  secure  the  at- 
tendance of  the  witness  Stanley.  On  July 
12th  he  secured  a  subpoena  to  Angelina  coun- 
ty, which  was  returned  July  20th,  "Not 
found,"  stating  that  the  witness  was  in  Jas- 
per county.  From  the  23d  of  December  to 
July  12th  appellant  had  nearly  seven  months 
to  locate  said  witness,  yet  no  process  was 
Issued.  If  the  witness  was  In  Angelina  coun- 
ty on  December  23,  1897,  appellant  would 
have  secured  the  attendance  of  said  witness 
If  he  had  promptly  had  process  Issued.  The 
application  does  not  show  the  residence  of 
the  witness.  The  date  of  the  subpoena  first 
issued  and  alleged  to  be  disobeyed  by  the 
witness  should  be  given,  and  the  return  on 
the  same.  We  do  not  think  the  application 
shows  diligence,  or  that  there  was  any  rea- 
sonable expectation  of  securing  the  attend- 
ance of  the  witness,  or  that  the  testimony  of 
the  witness  was  probably  true  In  the  light 
of  the  record  before  us.  Tanner  v.  State  (Tex. 
Or.  App.)  44  S.  W.  489. 

Appellant's  second  bill  Is  with  reference  to 
the  refusal  of  the  court  to  give  the  following 
special  charge  asked  by  him:  "If  death  was 
caused  by  the  gross  negligence  of  physicians 
or  attendants,"  etc.,  he  would  not  be  guilty. 
There  was  no  error  In  refusing  to  give  this 
charge,  because  the  record  does  not  disclose  ' 
evidence  authorizing  the  court  to  charge  upon 
that  phase  of  the  law.  Without  reviewing  all 
the  evidence  on  this  question,  suffice  It  to 
say  that  the  only  support  of  appellant's  con- 
tention of  gross  negligence  is  based  on  the 
fact  that  some  of  the  physicians  testified 
that  they  thought  It  best  to  amputate  de- 
ceased's leg;  but  other  physicians  testified 
that  they  thought  It  best  not  to  do  so.  The 
whole  record  shows  that  deceased  received 
the  very  best  care  and  attention,  and  all  that 
could  be  done,  except  that  the  amputation  of 
his  leg  was  done  to  save  his  life.  Mr.  Green- 
leaf  lays  down  this  proposition:  "If  death 
ensues  from  a  mortal  wound  given  in  malice, 
but  not  in  Its  nature  mortal,  but  which  being 
neglected  or  mismanaged  the  party  died,  this 
will  not  excuse  the  prisoner  who  gave  it,  but 
he  will  be  held  guilty  of  murder."  1  Oreenl. 
Ev.  f  139.  We  do  not  think  there  Is  any  evi- 
dence of  gross  neglect  or  manifestly  Improp- 
er treatment  and  mismanagement  on  the  part 
of  the  physicians  and  nurses  who  attended 
deceased.  Powell  v.  State,  13  Tex.  App.  244; 
Morgan  v.  State,  16  Tex.  App.  621. 

Appellant's  third  bill  of  exceptions  com- 
plains of  this  phrase  in  the  court's  charge: 
"That  at  the  time  defendant  formed  the  de- 


sign to  take  the  life  of  deceased  his  mind  was 
calm  and  deliberate,"  etc.  This  was  a  part 
of  the  court's  general  charge,  and,  taken  in 
connection  with  other  portions  of  the  charge, 
there  Is  certainly  no  error  In  It  At  all  events, 
appellant  was  found  guilty  of  murder  in  the 
second  degree,  and  it  leaves  him  without  a 
basis  for  complaint  in  this  respect.  Habel 
v.  State,  28  Tex.  App.  599,  13  S.  W.  1001; 
Gonzales  v.  State,  35  Tex.  Cr.  R.  338,  33  S. 
W.  363;  Brown  State  (Dallas  term,  1899) 
60  S.  W.  354. 

Appellant's  fourth  bill  of  exceptions  Is  re- 
served to  the  action  of  the  court  overruling 
his  motion  for  new  trial.  The  motion  is  of 
great  length,— in  fact  It  covers  27  pages  of 
this  record.  However,  we  have  examined  all 
of  appellant's  complaints  as  set  up  In  his  mo- 
tion, and  do  not  think  there  Is  any  merit  In 
the  same.  The  charge  of  the  court  has  been 
carefully  scrutinized,  and  we  cannot  say  that 
there  Is  any  error  such  as  was  calculated  to 
Injure  the  rights  of  appellant  We  wish  to 
say  here  that  It  is  not  proper  to  make  a  mo- 
tion for  new  trial  in  the  shape  of  an  argu- 
ment There  appearing  no  error  in  the  rec- 
ord calculated  to  Injure  the  rights  of  appel- 
lant the  judgment  Is  in  all  things  afBrmed. 


LADWIG  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  24, 
1899.) 

INTOXICATING  LIQUORS — MINUTES  OF  COUNTY 
COMMISSIONERS'  COURT— PUBLICATION  OF 
RESULT  OF  ELECTION  —  LOCAL  PROHIBI- 
TION. 

1.  In  a  prosecution  for  violating  a  local  prohibi- 
tion law,  the  minutes  of  a  county  commissioners' 
court  are  admissible,  although  not  signed  by  the 
judge,  or  attested  by  the  clerk,  where  the  proof 
Is  uncon  tro verted  that  the  books  containing  the 
minutes  were  the  record  minutes  of  the  county 
commissioners'  court. 

2.  In  a  prosecution  for  violating  the  local  pro- 
hibition law  it  will  be  presumed  that  a  meeting 
of  county  commissioners'  court  held  on  the  21st 
day  of  November  was  held  pursuant  to  a  call 
for  a  special  session,  although  it  appears  that  a 
regular  session  was  held  on  the  14th,  and  an 
order  made  for  an  adjournment  to  November 
21st,  which  adjournment  the  court  had  no  au- 
thority to  make. 

3.  In  a  prosecution  for  a  violation  of  the  local 
prohibition  law,  where  It  is  alleged  that  the  elec- 
tion determining  that  the  sale  should  be  prohib- 
ited in  a  certain  precinct  of  a  county  was  held 
in  1892,  evidence  that  local  option  was  in  effect 
in  the  whole  county  under  a  former  election  is 
irrelevant. 

4.  Rev.  St  art  3391,  provides  that  the  order 
of  court  declaring  the  result  of  an  election  and 
prohibiting  the  sale  of  liquors  shall  be  publish- 
ed for  four  successive  weeks  in  a  newspaper  to 
be  selected  by  the  county  judge,  and,  if  there  is 
no  newspaper  published  in  the  county,  then  the 
county  judge  shall  cause  publication  to  be  made 
by  posting  copies  of  said  order  in  three  public 
places,  and  that  the  fact  of  publication  in  either 
mode  shall  be  entered  by  the  county  judge  on 
the  minutes  of  the  commissioners'  court  and 
such  entry  shall  be  held  sufficient  prima  facie  ev- 
idence of  such  fact  of  publication.  In  a  crim- 
inal prosecution  for  violation  of  a  local  option 
law  an  entry  made  by  a  county  judge  in  the  fol- 
lowing words:  "I  hereby  certify  that  due  procla- 
mation of  the  result  of  the  election  held  in  justice 
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precinct  No.  7,  Bell  county,  on  the  17th  day  of 
December,  1892,  bag  been  made  as  the  law  re- 
quires,"—was  introduced  in  evidence.  Edd,  that 
it  did  not  show  such  publication  as  will  constitute 
a  prima  facie  case  under  the  statute. 

5.  In  a  criminal  prosecution  for  violation  of  a 
local  prohibition  law  it  is  error  to  refuse  to  sub- 
mit to  the  jury  a  theory  of  defendant's  defense 
which  has  some  evidence-  to  support  it,  though 
such  evidence  be  of  slight  weight. 

&  In  a  prosecution  for  an  unlawful  sale  of 
liquor,  the  mere  fact  that  defendant  did  not 
make  any  profit  out  of  the  transaction  will  not 
deprive  it  of  its  character  as  a  sale  of  intoxicat- 
ing liquors,  where  the  other  constituent  elements 
are  present. 

Appeal  from  Bell  county  court;  John  M. 
Funnan,  Judge. 

Gua  Ladwig  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed. 

A.  M.  Monteith  and  Hair  &  Pendleton,  tor 
appellant  Robt  A  John,  Asst.  Atty.  Gen., 
for  the  State. 


HENDERSON,  J.  There  was  no  error  in 
the  action  of  the  court  admitting  proof  by 
Port  Polk  that  the  town  of  Killeen  is  in  pre- 
cinct No.  7  of  Bell  county,  although  this  wit- 
ness stated  he  had  never  seen  the  lines  of  said 
justice  precinct  ran.  The  sale  was  shown  to 
be  In  Killeen,  and  It  was  shown  that  the  Jus- 
tice court  of  precinct  No.  7  was  held  In  Kil- 
leen. Proof  on  this  point  of  the  order  of  the 
court  making  Killeen  the  place  to  hold  said 
justice  court  of  precinct  No.  7  was  properly 
admitted. 

Appellant  objected  to  the  minutes  of  the 
county  commissioners'  court  being  admitted, 
because  the  same  were  not  signed  by  the 
Judge,  nor  attested  by  the  clerk.  It  is  true, 
the  statute  authorizes  the  minutes  to  be  sign- 
ed by  the  judge  and  attested  by  the  clerk,  but 
this  has  been  held  to  be  directory  and  not 
mandatory.  The  proof  was  uncontroverted 
that  the  books  containing  the  minutes  were 
the  record  minutes  of  the  county  commission- 
ers' court  Jordan  v.  State,  87  Tex.  Cr.  B. 
224,  38  8.  W.  780,  and  39  S.  W.  111. 

Appellant  also  urged  as  an  objection  to  the 
Introduction  of  the  order  for  the  election  that 
the  order  was  made  on  the  21st  day  of  No- 
vember, 1892;  that  the  commissioners'  court 
met  in  regular  session  on  November  14,  1892, 
and  there  was  no  order  authorizing  the. spe- 
cial session  on  the  21st  the  order  being  mere- 
ly for  an  adjournment  to  that  date;  and  inas- 
much as  the  commissioners'  court  was  author- 
ized to  meet  on  the  second  Monday  of  Novem- 
ber, which  was  the  14th,  and  to  hold  session 
for  one  week,  that  the  court  was  not  author- 
ized to  adjourn  to  the  21st  Although  no  or- 
der was  produced  calling  the  special  session 
of  the  court  for  the  21st  of  November,  we  will 
presume,  In  favor  of  the  jurisdiction  of  the 
court  that  the  meeting  of  the  court  on  the 
21st  of  November  was  In  pursuance  of  a  call 
for  a  special  session.  Bev.  St.  arts.  3384, 
3386,  3390.  It  was  competent  for  the  Judge 
or  any  three  commissioners  to  call  a  special 
term  of  said  court;  and,  although  the  order 


may  show  on  Its  face  an  adjournment  the 
subsequent  meeting  of  the  court  on  the  21st 
will  be  treated  as  a  special  or  called  session, 
and  the  court  could  then  transact  such  busi- 
ness as  might  be  brought  before  it  including 
an  order  for  the  local  option  election. 

Appellant  offered  to  Introduce  the  proceed- 
ings showing  an  election  for  local  option  in 
the  whole  of  said  Bell  county  in  1877,  and 
that  local  option  carried  In  that  election. 
This  was  objected  to  by  the  state  on  the 
ground  that  it  was  irrelevant  and  was  sus- 
tained by  the  court  Appellant  Insists  that 
said  proof  was  admissible  for  the  purpose  of 
showing  that  under  said  former  election  local 
option  was  In  effect  In  the  whole  of  Bell 
county,  and  that  the  local  option  election  in 
precinct  No.  7  of  Bell  county  was  not  author- 
ized. Formerly  it  was  held  that,  although 
local  option  may  have  been  adopted  in  the  en- 
tire county,  the  question  could  be  brought  up 
and  voted  on  in  the  precinct  Whisenhunt  v. 
State,  18.  Tex.  App.  491.  But  under  the  act 
of  1893,  and  as  construed,  such  does  not  seem 
to  be  the  rule.  Ex  parte  Field  (Tex.  Cr.  App.) 
46  S.  W.  1127.  This  election,  however,  was 
held  In  1892,  while  the  rule  laid  down  In 
Whisenhunt  v.  State  was  in  force;  and  un- 
der that  decision  It  was  competent  to  hold 
the  election  in  precinct  No.  7  while  local  op- 
tion was  in  force  In  Bell  county. 

Appellant  objected  to  the  following  order 
of  the  court,  offered  for  the  purpose  of  show- 
ing that  the  result  of  the  election  had  been 
duly  published:  "I  hereby  certify  that  due 
proclamation  of  the  result  of  the  election  held 
In  Justice  precinct  No.  7,  Bell  county,  on  the 
17th  day  of  December,  1892,  has  been  made 
as  the  law  requires.  [Signed]  John  M.  For- 
man, County  Judge  of  Bell  County."  Appel- 
lant objected  to  this,  because  (1)  It  does  not 
show  in  which  mode  the  proclamation  of  said 
order  was  made,— whether  by  posting  notices 
or  by  publication  In  a  newspaper  for  four 
consecutive  weeks;  (2)  the  certificate  and  en- 
try does  not  show  said  order  to  have  been 
published  for  four  successive  weeks  in  any 
newspaper  in  Bell  county;  (3)  the  certificate 
and  entry  does  not  show  that  any  newspaper 
was  selected  by  the  county  judge  In  which  to 
publish  said  proclamation  of  said  order;  (4)' 
said  certificate  and  entry  does  not  state  any 
fact  or  facts,  but  states  a  conclusion  and  opin- 
ion of  the  county  judge  that  said  order  had 
been  duly  and  legally  proclaimed  as  required 
by  law.  These  objections  were  overruled  by 
the  court,  and  the  order  admitted.  In  this  con- 
nection we  have  searched  the  record  to  ascer- 
tain if  any  other  proof  was  made  by  the  state 
of  publication  than  this  certificate  or  order  of 
the  Judge  from  the  minutes  of  the  court  but 
find  none.  Appellant  objected  to  the  court's 
charge  on  this  subject  and  asked  the  follow*- 
ing,  which  was  refused:  "You  are  charged 
that  the  order  of  the  county  Judge  of  Bell 
county,  Texas,  In  Book  G,  page  428,  Minutes 
of  the  Commissioners'  Court,  recites  that  due 
proclamation  had  been  made  of  the  order  by 
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the  commissioners'  court  declaring  that  pro- 
hibition had  carried  In  Justice  precinct  No.  7, 
Bell  county,  Texas,  but  does  not  recite  how- 
said  proclamation  had  been  made,  and  the 
same  raises  no  presumption  that  said  procla- 
mation had  been  duly  made,  and  without  said 
evidence  there  Is  no  legal  showing  that  local 
option  was  in  force  In  said  precinct;  and,  this 
being  the  case,  you  must  find  the  defendant 
not  guilty."  Article  3391,  Rev.  St,  is  as  fol- 
lows: "The  order  of  court  declaring  the  re- 
sult and  prohibiting  the  sale  of  such  liquors 
shall  be  published  for  four  successive  weeks 
in  some  newspaper  published  in  the  county 
wherein  such'  election  has  been  held,  which 
newspaper  shall  be  selected  by  the  county 
judge  for  that  purpose.  If  there  be  no  news- 
paper published  in  the  county,  then  the  coun- 
ty Judge  shall  cause  publication  to  be  made 
by  posting  copies  of  said  order  at  three  pub- 
lic places  within  the  prescribed  limits  for  the 
aforesaid  length  of  time.  The  fact  of  publi- 
cation in  either  mode  shall  be  entered  by  the 
county  Judge  on  the  minutes  of  the  commis- 
sioners' court  An  entry  thus  made,  or  a 
copy  thereof  certified  under  the  hand  and 
seal  of  the  clerk  of  the  county  court,  shall  be 
held  sufficient  prima  facie  evidence  of  such 
fact  of  publication."  Now,  we  hold  that  the 
order  adduced  in  evidence  was  not  in  compli- 
ance with  the  above  statute.  Said  order 
merely  certifies  a  conclusion  of  the  judge,  and 
does  not  recite  how  said  result  was  publish- 
ed,—whether  by  posting  or  by  publication  In 
some  newspaper  for  the  required  length  of 
time.  It  does  not  embody  a  statement,  as 
required  by  the  statute,  and,  in  the  absence  of 
some  supplementary  proof,  did  not  establish 
on  behalf  of  the  state  the  prima  facie  case  as 
contemplated  by  the  statute.  We  have  here- 
tofore held  that,  where  the  statute  was  com- 
plied with  in  regard  to  the  publication  putting 
local  option  into  effect,  the  burden  was  then 
on  defendant  to  show  that  some  of  the  re- 
quired preliminary  steps  had  not  been  taken. 
Shields  y.  State  (Tex.  Cr.  App.)  42  S.  W.  398. 
We  also  held  that  if  the  entry  from  the  coun- 
ty court  minutes  showing  the  order  putting 
local  option  into  effect  Is  not  introduced  •  in 
evidence,  but  parol  evidence  is  resorted  to  to 
show  the  publication,  then  it  is  error  to 
charge  the  jury  that  local  option  had  gone  in- 
to effect  Jones  v.  State  (Tex.  Cr.  App.)  43  S. 
W.  981.  We  hold  that  the  order  of  the  county 
Judge  must  show  the  character  of  publication, 
how  published,  and  the  required  length  of 
time;  and  that  the  order  here  introduced  was 
not  in  compliance  with  the  statute,  and  did 
not  constitute  a  prima  facie  case  contemplat- 
ed by  the  statute;  and  that  the  court  in  the 
absence  of  any  other  proof  on  the  subject 
should  have  given  the  requested  charge. 
'  Appellant  offered  some  proof  that  he  was 
requested  by  one  Harkins,  in  conjunction 
with  others,  who  claimed  to  be  in  a  club,  to 
send  to  Belton  for  a  cask  of  beer;  that  he 
was  In  the  habit  of  sending  for  beer,  the 
parties  furnishing  the  money,  and  sometimes, 


where  he  knew  the  parties,  he  would  furnish 
the  money  himself,  and  they  would  repay 
him,  but  that  he  never  made  any  profit  on 
the  beer;  that  on  the  day  in  question  Har- 
kins did  not  give  him  the  money,  but  told 
him  to  send  for  two  gallons  of  beer  for  him; 
that  subsequently  he.  told  him  that  he  would 
be  absent,  and  to  let  one  Nail  have  his  beer; 
that  in  the  evening,  when  the  beer  came,  the 
prosecutor,  Port  Polk,  applied  to  him  for  the 
beer,  and  said  he  wanted  Nail's  beer,  and 
paid  him  a  dollar;  that  he  then  thought  it 
was  the  same  beer  for  which  he  had  sent  for 
Harkins;  that  Nail  was  present,  and  Har- 
kins came,  and  helped  drink  the  beer;  that 
he  .heard  Polk  tell  Harkins  it  was  bis  beer  he 
was  drinking.  The  theory  of  defendant  was 
that  he  did  not  sell  the  beer,  but  merely  or- 
dered it  for  Harkins,  and  that  he  understood 
defendant  to  apply  for  Harkins'  beer.  It  is 
true  this  evidence  is  rather  shadowy,  but  we 
are  not  prepared  to  say  that  the  court  should 
not  have  given  a  charge  presenting  this  Issue 
of  the  case  on  behalf  of  defendant,  as  the 
court  gave  no  charge  presenting  this  view  of 
the  case.  Of  course,  if  it  was  a  sale  to  Polk, — 
and  his  testimony  amply  supports  this  theory, 
—then  it  would  be  a  sale,  regardless  of  wheth- 
er appellant  made  any  profit  or  not  on  the 
beer. 

Appellant  also  complains  that  the  court  re- 
fused certain  evidence  offered  by  him  to  sus- 
tain his  theory  that  it  was  not  a  sale  by  him 
to  Polk  of  the  beer  in  question,  but  that  he 
sent  for  the  beer  on  behalf  of  Harkins,  and 
that,  when  Polk  received  it  and  paid  for  It  he 
believed  he  was  delivering  him  Harkins'  beer, 
and  had  no  idea  of  selling  it  to  Polk.  In  our 
opinion,  this  testimony  was  admissible.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 


DUNLAP  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Hay  24, 
1899.) 

SCHOOL  CENSUS — REFUSAL  TO  ANSWHE.  QUES- 
TIONS-INFORMATION. 

An  information  for  refusal  to  answer  to  the 
ages  of  children,  under  Rev.  St.  art.  3964  (Pen. 
Code,  art.  289b),  requiring  the  school  trustee  t< 
take  the  census  of  all  children  between  certain 
ages  in  his  district  and  prescribing  a  penalty 
against  persons  refusing  to  answer  as  to  the 
ages  of  their  children,  must  allege  that  accused  is 
a  parent  or  guardian  of  children  within  the 
scholastic  age. 

Appeal  from  Victoria  county  court;  J.  I*. 
Dupree,  Judge. 

E.  L.  Dunlap  was  convicted  on  an  informa- 
tion charging  him  with  refusing  to  answer  to 
the  names  and  ages  of  his  children,  on  being 
examined  by  the  school  trustee  In  taking  a 
scholastic  census,  and  he  appeals.  Reversed. 

Samuel  B.  Dabney  and  Proctors,  for  appel- 
lant Robt  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 
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DAVIDSON,  P.  J.  Appellant  was  convict- 
ed on  an  Information  charging  him  with  re- 
fusing to  answer  under  oath  as  to  the  names 
and  ages  of  his  children,  under  article  3964, 
Rev.  St,  and  article  289b,  Pen.  Code.  Said 
article  3964  requires  the  school  trustee  to  take 
a  census  of  all  the  children  In  his  school  dis- 
trict between  the  ages  of  eight  and  seventeen 
years,  etc.,  and  return  said  list  to  the  county 
superintendent  by  the  first  Monday  in  June  of 
each  year.  It  also  empowers  said  trustee  or 
trustees  to  administer  oaths,  and  denounces 
a  punishment  against  any  person  refusing  to 
answer  questions,  as  to  the  ages  of  their  chil- 
dren, under  oath,  and  it  further  requires  the 
county  superintendent  by  the  first  Monday  in 
July  to  aggregate  the  whole  number  of  chil- 
dren in  the  county,  and  make  an  abstract  In 
duplicate,  one  to  be  filed  with  the  county 
clerk,  and  the  other  to  be  forwarded  to  the 
state  superintendent  Article  289b,  Pen.  Code, 
seems  to  be  taken  from  article  3964,  and  culls 
out,  among  other  things,  the  punishment  de- 
nounced against  a  person  refusing  to  answer 
under  oath  questions  in  reference  to  the  ages 
of  his  children.  By  the  provisions  of  article 
3964  the  census  to  be  taken  of  the  school 
children  applies  only  to  those  between  the 
ages  of  eight  and  seventeen  years,  and  to  se- 
cure a  proper  census  of  such  children  the 
trustees  are  authorized  to  administer  oaths  to 
parents  and  guardians.  Then  it  would  fol- 
low, where  a  party  is  indicted  or  Informed 
against  for  refusing  to  answer  under  oath  In 
regard  to  the  ages  of  his  children,  the  indict- 
ment or  information  should  allege  that  he 
bad  children,  or  was  the  guardian  of  children, 
of  scholastic  age,— that  is,  between  eight  and 
seventeen;  for  this  is  the  oath  required,  and 
It  is  for  this  purpose  the  trustee  is  authorized 
to  take  the  census.  He  cannot  take  the  cen- 
sus of  children  under  eight  or  over  seventeen 
years  of  age.  The  punishment  against  the 
party  falling  to  answer  under  oath  does  not 
apply  when  the  children  are  over  seventeen 
and  under  eight  years  of  age,  but  applies  only 
to  children  of  the  scholastic  age.  Therefore 
the  fact  that  he  had  children  of  the  scholas- 
tic age  is  a  necessary  constituent  element  of 
this  offense,— in  fact,  without  it  there  can  be 
no  offense.  The  Information  does  not  allege 
that  the  accused  was  a  parent  or  guardian  of 
children  covered  by  the  scholastic  age,  and  it 
is  therefore  insufficient  The  judgment  is  re- 
versed, and  the  prosecution  ordered  dismissed. 


EDMONDS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  24, 
1899.) 

CRIMINAL,  LAW— TRIAL— INSTRUCTIONS— 
REVIEW. 

1.  On  trial  for  theft,  an  instruction  that  no 
presumptions  arise  as  to  the  defendant's  guilt 
because  the  property  is  found  in  his  possession 
three  days  after  the  alleged  theft,  and  that  such 
possession  is  not  the  "recent  possession"  of  stolen 
property,  aa  that  term  is  understood  in  law,  is 


properly  refused  as  being  on  the  weight  of  evi- 
dence. 

2.  An  instruction  cannot  be  reviewed  where 
the  record  contains  no  bill  of  exceptions,  and  the 
main  charge  of  the  court  is  not  excepted  to  in  the 
motion  for  new  trial. 

Appeal  from  district  court,  Ft  Bend  coun- 
ty; Wells  Thompson,  Judge. 

Sam  Edmonds  was  convicted  of  theft,  and 
appeals.  Affirmed. 

Spencer  C.  Russell,  for  appellant  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  a  horse,  and  his  punishment  as- 
sessed at  five  years'  confinement  in  the  state 
penitentiary.  The  record  contains  no  bill  of 
exceptions,  nor  is  the  main  charge  of  the 
court  excepted  to  In  the  motion  for  new  trial. 
Therefore  appellant's  third  assignment  criti- 
cising the  charge  upon  circumstantial  evi- 
dence, cannot  be  reviewed.  Code  Cr.  Proc. 
art.  723;  Stewart  v.  State  (Tex.  Cr.  App.)  50 
S.  W.  459. 

Appellant  asked  the  court  to  charge  the 
jury  as  follows:  "You  are  instructed  that 
the  burden  is  upon  the  prosecution  to  prove 
beyond  a  reasonable  doubt  that  the  defend- 
ant Is  guilty  of  stealing  the  horse  in  question, 
and  no  presumptions  arise  as  to  the  defend- 
ant's guilt  because  the  property  was  found  In 
his  possession  three  days  after  the  alleged 
theft  such  possession  not  being  the  'recent 
possession'  of  stolen  property  as  that  term 
is  understood  by  law."  We  do  not  think  the 
court  erred  in  refusing  to  give  this  charge. 
The  same  is  upon  the  weight  of  the  evidence. 
Wheeler  v.  State,  34  Tex.  Cr.  R.  353,  30  S. 
W.  913.  Without  reviewing  the  evidence  in 
detail,  we  think  the  same  amply  supports  the 
verdict  of  the  Jury.  Roberts  v.  State,  17  Tex. 
App.  82;  White's  Ann.  St.  {  1509.  Finding 
no  error  In  the  record,  the  Judgment  Is  af- 
firmed. 


BRISTOW  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    May  31, 
1899.) 

ASSAULT— INTENT  TO  COMMIT  BATTERY— 
ABILITY— INSTRUCTION. 

1.  Accused  had  threatened  to  beat  prosecutor 
to  death  the  first  time  they  met  again,  and  a 
few  days  thereafter  he  approached  him  on  the 
highway,  in  an  angry  and  threatening  manner, 
telling  him,  if  he  had  a  knife,  to  use  it,  and 
that  prosecutor  was  afraid  to  do  so,  and  then  ran 
his  hand  into  his  pocket,  but  suddenly  stopped 
when  prosecutor  pointed  a  pistol  at  him.  Held 
to  constitute  an  assault. 

2.  Where  accused  approached  prosecutor  in  a 
threatening  manner,  with  the  intent  to  assault 
him,  challenging  him  to  defend  himself  with  a 
knife,  and  was  Btopped  before  he  got  close  enough 
to  commit  a  battery  by  prosecutor  pointing  a  pis- 
tol at  him,  a  request  to  charge  that  accused  had 
not  committed  an  assault  because  there  had  been 
no  present  ability  to  commit  a  battery  was  prop- 
erly refused. 

Appeal  from  Atascosa  county  court;  N.  R. 
Wallace,  Judge. 
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Lou  Brlstow  was  convicted  of  assault,  and 
he  appeals.  Affirmed. 

Robt  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  a  simple  assault  Two  errors  are  as- 
signed: First,  the  court  erred  in  refusing  to 
give  certain  requested  instructions;  and,  sec- 
ond, the  insufficiency  of  the  evidence  to  sup- 
port the  conviction. 

The  evidence  shows:  That  Rlelly,  the  al- 
leged assaulted  party,  was  traveling  along  in 
his  wagon,  when  defendant  hurriedly  ap- 
proached him  on  horseback,  and,  when  first 
seen,  was  about  40  or  60  yards  distant.  As 
he  approached  nearer,  he  called  out  to  Rlelly, 
In  an  angry  and  threatening  manner,  at  the 
same  time  spurring  his  horse  to  a  more  rapid 
gait:  "Have  you  got  your  butcher  knife? 
If  you  have,  use  it,  God  damn  you;"  or  "You 
can't  use  It;"  or,  "You  are  afraid  to  use  it." 
That  at  this  juncture  appellant  changed  his 
bridle  reins  from  his  right  to  his  left  hand, 
and,  while  riding  rapidly  towards  witness, 
ran  his  right  hand  in  his  pocket.  That  when 
within  five  or  six  feet  of  witness,  witness 
pointed  his  pistol  at  defendant  who  suddenly 
stopped  his  horse.  That  appellant  had  noth- 
ing In  his  hands  that  could  be  seen.  That 
witness  could  not  see  his  right  hand,  because 
it  was  in  his  pocket.  That  defendant  would 
have  still  further  advanced  on  him,  if  he 
(witness)  had  not  stopped  him  with  his  pis- 
tol. A  couple  of  days  before  this  occurrence, 
appellant  cursed  Rlelly,  and  said:  "God 
damn  you,  you  can  fix  yourself,  for  the  first 
time  I  meet  you  I  am  going  to  beat  you  to 
death."  This  was  the  first  meeting  after 
the  threat  had  been  made.  In  our  judgment 
this  clearly  shows  an  assault 

The  court  was  requested  to  charge  the  jury 
"that  a  mere  attempt  to  commit  a  battery, 
not  coupled  with  the  present  ability,  Is  not 
sufficient  to  establish  an  assault  no  matter 
how  threatening  the  gesture,  or  how  furious 
the  words  used;  that  in  order  to  effect  the 
legal  injury  Indictable  as  an  assault,  appel- 
lant must  have  the  ability  to  commit  a  bat- 
tery by  physical  violence  on  the  person  char- 
ged to  have  been  assaulted  with  the  means 
used;  and  in  this  case,  if  you  believe  from 
the  evidence  that  the  defendant  was  not  dose 
enough  to  J.  M.  Rlelly  to  have  committed  a 
battery  by  physical  violence  upon  said  Rlelly, 
by  the  means  used,  you  should  acquit."  We 
do  not  believe  the  facts  called  for  this  charge. 
It  is  plain  from  the  testimony  that  defendant 
intended  to  commit  a  battery;  that  he  was 
approaching  his  intended  victim  in  a  violent 
and  rapid  manner,  and  had  made  demonstra- 
tions to  use  whatever  was  in  his  pocket,  and 
at  the  time  Rlelly  drew  his  pistol  the  accused 
was  still  approaching  him  In  the  same  excit- 
ed, angry,  and  threatening  manner.  Indicating 
by  his  acts  and  by  his  words  that  be  Intended 
to  engage  him  in  a  serious  personal  rencoun- 


ter, because  he  had  challenged  him  to  use 
his  butcher  knife;  and,  but  for  the  prevention 
of  the  assault  by  Rlelly  using  his  pistol,  he 
would  have  reached  him  quickly.  This,  as 
we  understand  it  comes  within  the  well- 
marked  line  of  decisions  in  this  state,  and 
makes  it  an  assault  and  there  was  no  error 
In  refusing  the  charge,  because  not  applicable 
to  the  facts  adduced  upon  the  trial.  The 
judgment  is  affirmed. 


PRIOKIE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  81, 

1899.) 

LOCAL   OPTION  —  COUNTY  COURTS  —  ORDERS 
FIXING    TERMS  —  VALIDITY  —  EVIDENCE 
COPIES  OF  RECORDS— INSTRUCTIONS-PREJ- 
UDICE—NEW  TRIAL. 

1.  Under  Rev.  8t  art  1168,  authorizing  the 
commissioners'  court  to  fix  the  terms  of  the  coun- 
ty court,  and  providing  that  when  the  terms  are 
fixed  the  court  shall  not  change  their  number 
for  one  year,  an  order  changing  the  terms  within 
a  year  after  a  previous  order  is  not  void,  where 
the  new  terms  are  to  commence  after  the  expira- 
tion of  the  year. 

2.  Under  Rev.  St  art.  2306,  providing  that 
copies  of  records  of  courts  certified  by  the  lawful 
possessor  shall  be  admissible  in  evidence  where 
the  records  are  admissible,  a  certified  copy  of  an 
order  of  the  commissioners'  court  for  a  local  op- 
tion election  is  admissible  in  evidence. 

8.  On  a  trial  for  violating  a  local  option  law, 
an  instruction  that  that  law  does  not  recognize 
any  degrees  in  intoxication,  and  any  alcoholic 
liquor  which  will  produce  intoxication  in  any  de- 
gree is  in  law  intoxicating  liquor,  is  not  prejudi- 
cial to  accused,  since,  if  the  liquor  was  intoxicat- 
ing, and  unlawfully  sold,  accused  was  guilty, 
whether  the  purchaser  was  intoxicated  in  any 
degree  or  not 

4.  An  accused,  on  a  motion  for  a  new  trial  for 
newly-discovered  evidence,  must  show  that  the 
evidence  relied  on  came  to  his  knowledge  after 
the  trial. 

Appeal  from  Bosque  county  court;  W.  B.  • 
Thompson,  Judge. 

Louie  Frickle  was  convicted  of  violating 
the  local  option  law,  and*  he  appeals.  Af- 
firmed. 

Word,  Dlllard  &  Word,  for  appellant  Robt 
A.  John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  violating  the  local  option  law.  The  first 
bill  of  exceptions  questions  the  jurisdiction 
of  the  county  court  to  hear  and  determine  the 
cause.  In  this  connection  it  Is  made  to  ap- 
pear that  the  commissioners'  court  on  the 
10th  of  May,  1895,  entered  an  order  to  the 
effect  that  the.  county  court  should  hold  four 
terms  each  year,  beginning,  respectively,  on 
the  first  Monday  in  March,  and  the  third  Mon- 
days In  May,  July,  and  October.  On  the  14th 
day  of  May,  1896,  said  commissioners'  court 
ordered  there  should  be  four  terms  of  the 
county  court  each  year  for  criminal,  civil,  and 
probate  business,  and  one  term  for  criminal 
and  probate  business.  The  four  terms,  re- 
ferred to  were  to  begin  on  the  third  Mondays 
in  March,  May,  July,  and  October,  and  the 
other  term  was  to  begin  on  the  first  Monday 
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In  January.  The  point  of  contention  arises 
oat  of  the  fact  that  It  was  not  a  year  from 
the  18th  of  May,  1895,  when  the  first  order 
was  entered,  to  May  14,  1806,  when  the  sec- 
ond order  was  made.  Our  constitution  (ar- 
ticle 5,  |  20)  provides  that  the  county  court 
shall  hold  at  least  four  terms  for  civil  and 
criminal  business  annually,  as  may  be  pro- 
vided by  the  legislature  or  the  commissioners' 
court,  provided,  the  commissioners'  court  of 
any  county,  having  fixed  the  time  and  num- 
ber of  terms  of  the  county  court,  shall  not 
change  the  same  again  until  the  expiration 
of  one  year.  Article  1168,  Rev.  St,  author- 
izes the  commissioners'  court,  by  an  order  en- 
tered at  a  regular  term,  to  provide  for  more 
than  four  terms  of  the  county  court  each 
year,  and  to  fix  the  time  at  which  each  of  the 
four  terms  shall  be  held,  limiting  the  number 
to  six  annually,  provided,  "that  when  the 
commissioners'  court  shall  have  fixed  the 
number  of  terms  of  the  county  court  by  an 
order  entered  of  record,  said  court  shall  not 
change  the  number  of  terms  of  the  county 
court  for  one  year  from  the  date  of  the  entry 
of  the  original  order  fixing  the  terms  of  the 
county  court."  Now,  under  this  language 
it  is  contended  that,  because  the  second  or- 
der was  entered  on  the  14th  day  of  May,  1806, 
a  full  year  not  having  elapsed  by  two  days, 
the  order  Is  void.  We  do  not  agree  with  this 
contention.  As  we  understand  the  object  of 
the  constitution,  as  well  as  the  statutes,  a 
change  In  the  terms  of  the  court— that  is,  the 
time  of  holding  said  terms— shall  not  occur 
within  the  year.  If  the  second  order  had  pro- 
vided that  either  of  the  terms  of  the  county 
court  should  take  place  within  12  months 
from  the  date  of  the  entry  of  the  first  order, 
the  contention  of  appellant  would  be  sound; 
but  the  statute,  in  our  opinion,  does  not  refer 
to  the  date  of  the  entry  of  the  order,  but  to 
the  time  at  which  the  court  will  be  held  under 
said  order. 

Motion  was  made  to  quash  the  Indictment 
for  several  reasons.  We  deem  It  unnecessary 
to  discuss  them.  The  Indictment  is  in  good 
form,  and  such  as  we  have  universally  ap- 
proved. 

Appellant  objected  to  the  Introduction  in 
evidence  of  the  certified  copy  of  the  order  of 
the  commissioners'  court  ordering  the  elec- 
tion for  local  option  to  be  held  on  the  8th  of 
Jnne,  1898,  because  It  was  not  the  best  evi- 
dence, and  because  a  copy  had  not  been  filed 
among  the  papers,  nor  had  notice  been  given 
to  defendant,  and  because  the  absence  of  the 
original  order  of  the  commissioners'  court 
ordering  the  election  for  June  8, 1895,  had  not 
been  accounted  for.  The  same  objections 
were  also  urged  to  the  copy  of  the  order  of 
the  commissioners'  court  declaring  the  result 
of  the  election.  There  Is  no  merit  in  these 
contentions.   See  Rev.  St.  art.  2306. 

The  county  attorney  requested,  and  the 
court  gave,  the  following  charge:  "The  law 
does  not  recognize  any  degrees  In  Intoxica- 
tion, and  any  alcoholic  liquor  which  will  pro- 


duce intoxication  In  any  degree  In  law  would 
be  Intoxicating  liquor."  This  is  rather  a  sin- 
gular charge.  We  are  of  opinion  that  under 
the  local  option  law,  whether  or  not  the  law 
recognizes  such  degrees  or  not  would  be  Im- 
material. If  the  liquor  was  Intoxicating,  and 
was  sold  In  violation  of  the  law,  the  party 
would  be  guilty  whether  the  purchaser  was 
Intoxicated  in  any  degree.  We  do  not  see, 
however,  how  this  charge  could  have  injured 
appellant. 

Attached  to  the  motion  for  new  trial  is  the 
affidavit  of  one  E.  J.  Wilson,  who  states  that 
he  lived  In  Clifton,  Bosque  county,  in  the 
spring  of  1897,  and  knows  that  all  kinds  of 
liquids  were  at  that  point  called  "glngerine"; 
that  when  wanting  water  he  had  often  heard 
parties  call  for  "glngerine"  and  get  water; 
that  the  term  "glngerine"  was  a  general  one, 
and  did  not  mean  anything  In  particular; 
that  he  was  a  boot  and  shoe  maker  by  trade, 
and  now  resided  in  Meridian,  Bosque  county; 
that  he  never  made  this  known  to  defendant 
or  his  attorneys  until  after  the  trial.  This  is 
not  shown  to  be  newly-discovered  evidence. 
Appellant,  In  bis  motion,  alleges  as  one  of  the 
grounds  of  the  same  that  he  is  entitled  to  a 
new  trial  "because  of  the  newly-discovered 
evidence  of  E.  J.  Wilson,  as  per  affidavit  at- 
tached." He  does  not  swear  to  this,  and  this 
is  not  a  statement  of  the  fact  that  he  had  no 
knowledge  of  this  transaction  prior  to  the  trial. 
If  Wilson  states  the  truth,  It  seems  to  us  that 
It  would  have  been  a  very  easy  matter  for 
appellant  to  have  known  whether  the  testi- 
mony could  be  obtained,  for  Wilson  states  In 
his  affidavit  "that  all  kinds  of  liquids  at  Clif- 
ton were  called  'glngerine,'  and  that  in  calling 
for  water  he  had  often  heard  parties  ask  for 
'glngerine'  and  get  water."  It  was  at  Clif- 
ton where  this  offense  was  alleged  to  have 
been  committed,  and  the  liquid  bought  was 
"glngerine." 

Some  special  charges  were  asked  by  defend- 
ant, which  we  believe  were  properly  refused 
by  the  court.  If  the  testimony  of  Kell,  the 
main  state's  witness,  be  true,  this  judgment 
should  be  affirmed.  The  witness  Johnson  Is 
also  shown  to  have  bought  glngerine,  and  tes- 
tified to  the  fact  that  it  would  produce  intox- 
ication, and  that  he  himself  felt  the  effect  of 
it   The  Judgment  is  affirmed. 


PIKE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  31, 
1899.) 

INTOXICATING  LIQUORS  —  VIOLATION  OP  LO- 
CAL OPTION  LAW — EVIDENCE  —  INSTRUC- 
TIONS— HARMLESS  ERROR— ASSIGNMENT  OF 
ERROR— REVIEW. 

1.  Where,  In  a  prosecution  for  selling  blackber- 
ry cordial  in  violation  of  the  local  option  law, 
defendant  admitted  the  sale,  but  denied  that  it 
was  intoxicating,  evidence  that  drunken  men 
were  seen  about  his  place  of  business  about  the 
time  of  the  sale  in  question  \b  admissible  on  the 
issue  as  to  whether  it  was  intoxicating. 

2.  In  a  prosecution  for  an  illegal  sale  of  intoxi- 
cating liquor  on  Sunday,  the  7th  of  a  certain 
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month,  testimony  of  a  witness  that  he  saw  the 

prosecuting  witness  drunk  on  a  Sunday  evening 
in  the  early  part  of  the  month,  with  a  certain 
other  witness,  who  testified  that  he  was  once 
with  the  prosecuting  witness  to  whom  the  liquor 
was  claimed  to  be  sold,  and  said  that  they  drank 
liquor  bought  of  defendant,  is  admissible. 

3.  The  sale  of  intoxicating  liquor  in  a  local 
option  district  except  oil  prescription,  or  for 
sacramental  purposes,  as  allowed  by  the  statute, 
is  a  violation  of  the  law,  regardless  of  the  in- 
tent or  purpose  for  which  it  is  sold. 

4.  In  a  prosecution  for  illegally  selling  intoxi- 
cating liquor  the  court  charged  that,  if  the  liquor 
in  question  could  be  used  as  a  beverage,  and 
when  so  used  in  sufficient  quantities  it  would  pro- 
duce intoxication,  it  was  an  intoxicating  liquor, 
within  the  meaning  of  the  statute,  etc.  Held, 
that  if  the  charge  was  inaccurate,  it  was  harm- 
less error,  as  it  was  unnecessary  to  define  the 
term  "intoxicating  liquor,"  because  it  is  common- 
ly understood. 

5.  It  is  unnecessary  that  an  intoxicating  liq- 
uor be  manufactured  and  sold  with  intent  that  it 
be  used  as  a  beverage,  to  come  within  the  prohi- 
bition of  the  local  option  law. 

6.  An  assignment  of  error  to  a  part  of  a  charge 
defining  what  is  meant  by  intoxicating  liquors 
will  not  be  considered  where  there  is  no  bill  of 
exceptions  thereto  in  the  record,  no  exception  suf- 
ficiently reserved  in  the  motion  for  a  new  trial, 
nor  was  any  special  charge  requested  as  to  this 
particular. 

7.  In  a  prosecution  for  selling  intoxicating  liq- 
uor, evidence  of  other  sales  of  the  same  com- 
pound is  admissible  on  the  question  of  intent 

8.  Evidence  in  a  prosecution  for  an  illegal  sale 
of  intoxicating  liquor  showed  that  the  prosecut- 
ing witness  who  bought  the  liquor  was  made 
drunk  by  it.   Another  witness  who  drank  it  got 

'  dizzy,  and  his  head  swam.  Various  others  tes- 
tified that  it  contained  13  per  cent,  alcohol,  and 
would  intoxicate,  and  that  it  had  about  the  same 
strength  as  beer.  Held  to  show  that  it  was  in- 
toxicating. 
Henderson.  J.,  dissenting. 

Appeal  from  Bosque  county  court;  H.  C. 
Cooke,  Judge. 

J.  D.  Pike  was  convicted  for  violating  the 
local  option  law,  and  appeals.  Affirmed. 

W.  P.  Schenck  and  Wm.  M.  Knight,  for 
appellant  H.  S.  Dillard  and  Robt.  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  Indicted  and 
convicted  tor  unlawfully  selling  Intoxicating 
liquor  in  violation  of  the  local  option  law,  and 
his  punishment  assessed  at  a  fine  of  $25  and 
20  days'  imprisonment  In  the  county  Jail. 

Appellant's  first  assignment  of  error  is: 
"The  court  erred  in  permitting  the  witness 
Conley  to  testify,  over  the  objections  of  de- 
fendant, that  during  the  months  of  July  and 
August,  1898,  while  defendant  had  blackberry 
cordial  for  sale,  the  witness  frequently  saw 
drunken  men  about  his  place  of  business." 
We  think  the  testimony  was  relevant  and 
material.  Appellant  having  admitted  selling 
blackberry  cordial  to  the  prosecuting  witness, 
Harris,  but  denied  that  It  was  intoxicating,  it 
certainly  would  be  admissible  and  proper  to 
prove  that  numerous  parties  were  seen  aronnd 
appellant's  drug  store  drunk  about  the  time 
that  appellant  admits  having  sold  the  black- 
berry cordial  to  the  witness  Harris.  Mr. 
Wharton  says,  "Relevancy  Is  that  which  con- 
duces to  the  proof  of  a  pertinent  hypothesis. 


being  that  which  logically  affects  the  Issue." 
Whart  Cr.  Ev.  f  33.  The  testimony  may  be 
remote,  and  its  probative  force  weak,  but  It 
complies  with  the  simple  test  of  relevancy. 
Does  the  fact  offered  In  evidence  go  to  sus- 
tain the  hypothesis,  that  is,  does  It  tend  to 
show  that  appellant  sold  the  intoxicating  liq- 
uor? Mr.  Greenleaf  (volume  1,  i  50)  says  that 
evidence  is  relevant  "if  it  tends  to  prove  the 
issue  or  constitute  a  link  In  the  chain  of 
proof,  although  alone  it  might  not  justify  a 
verdict  in  accordance  with  it"  We  think  the 
evidence  was  admissible  on  the  issue  as  to 
whether  the  same  was  intoxicating.  Black. 
Intox.  Liq.  $  497;  Hartgraves  v.  State  (Tex. 
Cr.  App.)  43  S.  W.  331;  Com.  v.  Nally,  151 
Mass.  63,  23  N.  E.  660;  Com.  v.  Wallace,  143 
Mass.  88,  9  X.  E.  5. 

Appellant's  second  assignment  is  "that  the 
court  erred  in  permitting  the  witness  Conley 
to  testify  that  he  saw  Bob  Harris  drunk  on 
one  Sunday  evening  in  the  early  part  of  the 
month  of  August  1898."  The  date  of  the  al- 
leged sale  was  Sunday,  August  7,  1898.  The 
testimony  recited  in  the  biU  and  in  the  state- 
ment of  facts  contradicts  appellant's  proof, 
and  shows  that  the  witness  testified  that  he 
saw  the  prosecuting  witness  drunk  one  San- 
day  evening  in  the  early  part  of  August  1886, 
and  late  In  the  evening.  The  witness  states 
that  witness  Fred  Tidwell  was  with  him.  The 
judge,  in  his  explanation  to  the  bill,  states 
that  Tidwell  testified  that  he  was  with  Har- 
ris, the  party  to  whom  the  cordial  was  sold, 
only  once  at  the  stable,  and  states  that  they 
drank  the  liquor  bought  of  appellant  We 
think  the  testimony  is  not  only  admissible, 
but  very  competent  going  to  show  that  the 
prosecuting  witness,  Harris,  was  drunk,  and 
clearly  Identifies  the  transaction  as  one  and 
the  same  transaction. 

Appellant's  third  assignment  is  "that  the 
court  erred  in  refusing  to  permit  appellant  to 
testify  as  to  his  belief  and  udderstandlng  that 
the  blackberry  cordial  sold  by  him  was  purely 
a  medicinal  preparation,  the  sale  of  which  was 
not  forbidden  by  the  local  option  law,  and 
that  he  bought  it  and  sold  It  as  such,  without 
any  Intention  of  evading  or  violating  said 
law,  and  with  the  honest  belief  and  under- 
standing that  he,  or  any  other  person,  had  a 
perfect  right  as  a  druggist  to  sell  it"  The 
gist  of  this  offense  is  the  selling  of  intoxicat- 
ing liquor.  No  other  witness  testifies,  nor 
does  appellant,  that  he  did  not  know  It  was 
intoxicating.  No  issue  of  a  bona  fide  mistake 
of  the  fact  of  It  being  intoxicating  is  made 
by  him.  We  think  that  the  sale  of  intoxicat- 
ing liquor  in  a  local  option  district  except  up- 
on prescription,  or  for  sacramental  purposes, 
is  a  violation  of  the  law,  regardless  of  the 
intent  or  purpose  for  which  it  was  sold,  and 
the  intent  of  appellant  is  Irrelevant  and  im- 
material. Black,  Intox.  Liq.  55  418,  419;  Pet- 
teway  v.  State  (Tex  Cr.  App.)  35  S.  W.  646; 
Phillips  v.  State,  29  Tex.  226. 

Appellant's  fourth  assignment  complains  of 
the  court's  charge  in  this  particular:  "If  you 
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believe  from  the  evidence  that  said  blackber- 
ry cordial  can  be  used  as  a  beverage,  and  that 
when  so  used  in  sufficient  quantities  It  will 
produce  intoxication,  It  Is  an  intoxicating  liq- 
uor within  the  meaning  of  the  statute,"  etc. 
in  the  case  of  Decker  v.  State  (Tex.  Cr.  App.) 
44  S.  W.  845,  the  term  "intoxicating  liquor" 
is  thus  denned:  "Any  liquor  intended  for  use 
as  a  beverage,  or  capable  of  being  so  used, 
which  contains  alcohol,  either  obtained  by 
fermentation  or  by  the  additional  process  of 
distillation,  In  such  a  proportion  that  it  will 
produce  Intoxication,  when  taken  In  such 
quantities  as  may  be  practically  drank,  is  an 
intoxicant."  The  court  charged  the  Jury: 
"By  Intoxicating  liquors,  as  used  herein,  Is 
meant  any  spirituous,  vinous,  or  malt  liquors, 
or  medicated  bitters,  or  other  medicated  liq- 
uors, capable  of  producing  Intoxication  when 
used  in  sufficient  quantity."  Under  the  facts 
of  this  case,  we  do  not  think  that  there  is 
any  error  In  the  court's  charge,  such  as  was 
calculated  to  Injure  the  rights  of  appellant 
We  held  in  Taylor  v.  State  (Tex.  Cr.  App.)  49 
S.  W.  590,  that  it  was  unnecessary  to  define 
the  term  "Intoxicating  liquor,"  because  it  Is 
commonly  understood  and  known  what  Intoxi- 
cating liquors  are.  Therefore,  even  If  the 
court's  charge,  as  appellant  contends,  be  In- 
accurate, we  do  not  think  It  such  Inaccuracy 
as  would  likely  Injure  the  rights  of  appellant. 
Black,  Intox.  Iiq.  {  2;  Code  Cr.  Proc  art 
723  (amended  by  Acts  1897,  p.  17). 

Appellant  also  asked  the  court  to  charge 
the  jury  as  follows:  "If  the  article  sold  was  a 
medicinal  preparation,  and  was  not  sold  by 
defendant  with  the  design  that  It  should  be 
used  as  a  beverage,  then  defendant  is  not 
guilty."  And,  again,  appellant  requested  this 
charge:  "Not  every  liquor  that  can  by  any 
possibility  produce  intoxication  is  an  Intoxi- 
cating liquor,  within  the  meaning  of  the  local 
option  law.  But  an  Intoxicating  liquor,  the 
•ale  of  which  Is  forbidden  by  the  local  option 
law,  is  one  that  is  classified  as  a  beverage 
manufactured  and  sold  with  the  Intent  that 
it  shall  be  sold  as  such.  A  liquor  that  is  not 
manufactured  and  sold  with  the  intent  that 
It  shall  be  used  as  a  beverage  Is  not  an  in- 
toxicating liquor,  within  the  meaning  of  the 
local  option  law,  although  large  quantities  of 
it  might  produce  Intoxication."  And  the 
charge  as  contained  In  appellant's  seventh  as- 
signment of  error  is.  In  substance,  the  same. 
Suffice  It  to  say  that  we  do  not  think  that 
any  of  the  charges  presented  the  law  of  this 
case.  Petteway  v.  State  (Tex.  Cr.  App.)  85 
S.  W.  646;  Phillips  v.  State,  29  Tex.  226. 

Appellant's  tenth  assignment  complains  of 
the  court's  charge  in  that  clause  denning 
what  is  meant  by  "Intoxicating  liquors,"'  be- 
cause It  went  beyond  the  evidence,  and  ad- 
vised the  Jury  that  several  articles  mentioned 
in  this  paragraph  were  Intoxicating  liquors, 
which  had  no  relevancy  to  the  evidence. 
This  Is  a  misdemeanor,  and  we  find  no  bill 
of  exception  in  the  record  as  to  this  matter, 
nor  do  we  think  the  exception  to  the  same 


sufficiently  reserved  in  the  motion  for  new 
trial,  nor  was  a  special  charge  requested  In 
this  particular.  Furthermore,  upon  these 
matters  we  do  not  think  the  court  erred. 
Code  Cr.  Proc.  art.  723. 

Appellant's  twelfth  assignment  complains 
of  the  court  permitting  Davis  Tldwell  to  testi- 
fy, over  the  objections  of  appellant,  that  on 
another  and  different  occasion  than  the  one 
charged  In  the  indictment  he  and  Frank  Mc- 
Donald had  together  bought  from  defendant 
a  bottle  of  blackberry  cordial,  for  which  they 
had  paid  20  cents.  '  This  testimony  was  ad- 
missible on  the  question  of  latent  Dane  v. 
State  (Tex.  Cr.  App.)  35  S.  W.  661;  GUmore 
v.  State  (Tex.  Cr.  App.)  39  a  W.  105;  Pltner 
v.  Same,  Id.  662;  Myers  v.  Same,  Id.  938. 
The  evidence  shows  that  Harris,  who  bought 
the  liquor,  was  made  drunk  by  it  The  other 
witness  who  drank  It  got  dizzy,  and  his  head 
swam.  He  was  14  years  old,  and,  without 
his  parents'  permission,  he  took  the  precau- 
tion to  remain  away  from  home  on  the  night 
following  the  evening  he  drank  it  Various 
witnesses,  including  appellant  testified  that 
the  blackberry  cordial  contained  13  per  cent, 
alcohol,  and  would  Intoxicate;  that  it  had 
about  the  same  strength  as  beer.  We  think 
the  evidence  discloses  that  the  blackberry  cor- 
dial appellant  is  charged  with  selling  was  an 
Intoxicant,  and  comes  within  the  letter  and 
spirit  of  the  law  prohibiting  the  sale  of  In- 
toxicating liquors  in  local  option  districts. 
The  judgment  is  affirmed. 

HENDERSON,  J.  (dissenting).  I  cannot 
agree  to  that  part  of  the  opinion  recognizing 
the  action  of  the  court  admitting  the  testi- 
mony of  the  witness  Conley,  who  was  intro- 
duced by  the  state.  Over  the  objections  of 
appellant  the  state  proved  by  said  witness 
that  during  the  months  of  July  and  August 
1898.  and  during  the  time  defendant  had 
blackberry  cordial  for  sale,  he  (witness)  fre- 
quently saw  drunken  men  about  the  defend- 
ant's place  of  business;  that,  perhaps,  It  was 
more  common  to  see  them  about  Phillips'  liv- 
ery stable,  but  he  had  frequently  seen  drunk- 
en parties  about  town,  and  part  of  them 
about  defendant's  place  of  business.  Appel- 
lant objected  to  this  testimony  on  the  ground 
that  It  was  irrelevant  and  did  not  tend  to 
prove  any  issue  In  the  case;  that  the  evidence 
established  the  fact  that  the  article  sold  was 
a  bottle  of  Hughes'  blackberry  cordial,  and 
the  only  Issue  was  whether  the  cordial  was 
an  intoxicating  liquor  or  not  I  believe  that 
this  testimony  should  have  been  excluded. 
On  this  subject  we  are  referred  to  Black  on 
Intoxicating  Liquors,  which  cites  some  Massa- 
chusetts cases.  The  doctrine  announced  by 
the  text  Is  to  the  effect  that  where  the  prose- 
cution is  for  illegally  selling  Intoxicating  liq- 
uors, or  keeping  a  house,  denominated  a 
"common  nuisance,"  for  the  sale  of  Intoxicat- 
ing liquors,  It  is  admissible  to  prove  the  pres- 
ence of  drunken  persons  in  or  near  the  prem- 
ises of  defendant    See  Black,  Intox.  Llq.  i 
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497.  All  the  cases  referred  to,  so  far  as  I 
have  examined,  are  cases  where  parties  were 
indicted  for  a  common  nuisance,— that  Is,  for 
keeping  a  house  where  Intoxicating  liquors 
were  sold,— and  the  question  was  as  to  the 
sale,  and  not  as  to  whether  the  liquor  sold 
was  Intoxicating.  Here,  It  seems,  the  sole 
question  is  whether  or  not  the  blackberry 
cordial  was  an  intoxicant.  There  was  no 
question  about  its  purchase.  There  is  noth- 
ing in  the  bill  to  show  that  any  of  the  persons 
seen  about  defendant's  place  of  business 
bought  any  blackberry'  cordial  from  him. 
For  aught  we  know,  these  parties  may  have 
purchased  liquor  elsewhere  In  the  town.  It 
cannot  be  presumed  that  they  purchased  it 
at  defendant's  place,  and  then  presume  that 
it  was  blackberry  cordial,  and  that  that  was 
what  made  them  drunk.  I  do  not  believe 
the  testimony  was  relevant  on  the  issue  as  to 
whether  the  blackberry  cordial  purchased 
was  an  intoxicating  liquor,  because  the  testi- 
mony was  upon  a  vital  Issue,  and  calculated 
to  injure  appellant  I  believe  the  case  should 
be  reversed. 


SEGABS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  31, 
1899.) 

INTOXICATING  LIQUORS — INFORMATION— 
VARIANCE. 

On  a  prosecution  for  violation  of  the  local 
prohibition  law,  the  information  charged  that 
defendant  did  unlawfully  sell  liquor  after  an  elec- 
tion prohibiting  the  "sale  or  exchange"  of  intox- 
icating liquors.  The  order  for  the  holding  of  the 
election  and  declaring  the  result  thereof  showed 
that  the  same  was  held  for  the  purpose  of  deter- 
mining whether  the  sale  should  be  prohibited. 
Held,  that  the  words  "or  exchange."  in  the  al- 
legation as  to  the  holding  of  the  election,  are  sur- 
plusage, and  the  information  is  not  defective. 

On  motion  for  rehearing.  Overruled. 

BROOKS,  JT.  This  case  was  affirmed  at  a 
previous  day  of  this  term  (51  S.  W.  238),  and 
now  comes  before  us  on  motion  for  rehearing. 
Appellant  In  his  motion  for  rehearing  calls  our 
attention  to  the  fact  that  In  the  original  opin- 
ion we  failed  to  dispose  of  his  motion  to 
quash  the  information.  The  information,  in 
substance,  alleges  that  appellant  did  unlaw- 
fully sell  to  one  Harry  Scott  intoxicating  liq- 
uor, after  the  qualified  voters,  etc.,  had  held 
an  election,  In  accordance  with  the  laws  of 
said  state,  "that  the  sale  or  exchange  of  In- 
toxicating liquors"  should  be  prohibited  in  said 
subdivision.  The  motion  to  quash  the  infor- 
mation Is  based  upon  the  authority  of  Steele 
v.  State,  19  Tex.  App.  425;  Ex  parte  Beaty, 
21  Tex.  App.  426,  1  S.  W.  451;  Ninenger  v. 
State,  25  Tex.  App.  441).  8  S.  W.  480;  Croom 
v.  State,  25  Tex.  App.  556,  8  S.  W.  661.  In 
those  cases  the  indictment  charged  that  the 
"sale  and  exchange  of  Intoxicating  liquor" 
shall  be  prohibited.  As  insisted  by  appel- 
lant, the  Indictments  in  those  cases  were  held 
infective.  The  reason  for  so  holding  was 
ctut  the  election  in  those  Instances  bad  been 


held  to  prohibit  the  sale  and  exchange  of  in- 
toxicating liquors.  We  find  from  an  inspec- 
tion of  the  orders  in  this  case  ordering  the  lo- 
cal option  election,  and  declaring  the  result 
thereof,  that  the  same  was  held  for  the  pur- 
pose of  determining  whether  the  sale  should 
be  prohibited,  and  the  result  was  declared  in 
accordance  with  the  election  so  held.  We 
therefore  think  that  in  the  allegation  In  the 
information  which  alleges  that  the  election 
had  been  held  to  determine  "whether  the 
sale  or  exchange  of  intoxicating  liquors,"  etc.. 
the  term  "or  exchange"  can  and  should  be 
treated  as  surplusage.  We  therefore  hold 
that  the  Information  in  this  case  is  not  fatally 
defective,  but  wherein  it  attempts  to  allege 
anything  else,  other  than  the  prohibition  of  a 
sale,  that  the  allegation  can  and  should  be 
treated  as  surplusage.  See  Jordan  v.  State. 
37  Tex.  Cr.  R.  222,  38  S.  W.  780.  and  39  S. 
W.  110.  The  motion  for  rehearing  is  over- 
ruled. 


NATHO  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    May  31, 


) 

FENCES— PROSECUTION  FOR  UNLAWFUL 
REMOVAL— INSTRUCTIONS. 
In  a  prosecution  for  unlawfully  separating 
and  withdrawing  a  part  of  a  fence  owned  by  de- 
fendant, without  giving  the  required  six-months 
written  notice  of  intention  to  do  so,  it  is  error 
to  instruct  the  jury  to  disregard  the  remarks  of 
defendant's  counsel  that  the  other  part  owner  is 
trying  to  steal  defendant's  fence,  and  the  county 
attorney  is  backing  him  up;  that  there  is  no  is- 
sue as  to  whether  the  county  attorney  is  a  party 
to  a  theft)  and  that  he  is  a  good  citizen,  worthy 
of  the  jury's  respect  and  confidence,  and  should 
not  be  discredited  because  of  his  discharge  of 
an  official  duty. 

Appeal  from  Karnes  county  court;  F.  Theo- 
dore Barnes,  Judge. 

A.  Natho  was  convicted  of  separating  and 
withdrawing  his  part  of  a  fence  without  giv- 
ing a  required  notice  to  the  owner  of  the  oth- 
er part,  and  appeals.  Reversed. 

Robt.  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  un- 
der the  following  information,  and  his  punish- 
ment assessed  at  a  fine  of  two  dollars,  to  wit: 
"A.  Natho,  late  of  said  county  and  state,  was 
a  part  owner  of  a  certain  fence  connected 
with  and  adjoining  certain  other  fence  own- 
ed by  J.  O.  Sullivan;  and  the  said  A.  Natho 
did  then  and  there  unlawfully  separate  and 
withdraw  his  said  part  of  and  portion  of  said 
fence  from  the  part  and  portion  of  fence  of 
J.  O.  Sullivan,  without  the  consent  of  J.  O. 
Sullivan,  and  without  first  having  given  six 
(6)  months'  prior  notice  In  writing  to  the  said 
J.  O.  Sullivan  of  his  Intention  to  separate  and 
withdraw  his  portion  of  said  fence,"  etc.  Ap- 
pellant reserved  a  bill  of  exceptions  to  the 
court's  charge  in  the  following  particular: 
"The  Jury  is  instructed  to  disregard  the  re- 
marks of  counsel  for  defendant  to  the  ef- 
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feet  that  J.  O.  Sullivan  Is  trying  to  steal  the 
fence  of  the  defendant,  and  that  the  county 
attorney  Is  backing  him  up  in  it.  There  is  no 
issue  before  the  Jury  as  to  whether  the  coun- 
ty attorney  is  or  Is  not  a  party  to  any  theft 
in  this  case  or  any  other  case.  The  court 
feels  called  upon  to  instruct  the  jury  that  the 
county  attorney  of  Karnes  county,  Texas,  is 
a  good  citizen,  worthy  of  your  respect  and 
confidence,  and  should  not  be  discredited  in 
your  estimation  because  of  the  discharge  of  an 
official  duty."  We  think  the  court  erred  in 
giving  said  charge,  and  for  this  error  the 
judgment  is  reversed,  and  the  cause  remand- 
ed. 


WINXINGHAM  v.  TRUEBLOOD. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23.  1899.) 

EJECTMENT  —  TITLE  —  CONTRACT  —  ACTION- 
RESCISSION  —  ATTACHMENT  —  JUDGMENT  - 
JURISDICTION  —  SERVICE  —  LIEN  -  RETURN 
— FILING  ABSTRACT — ORDER  OP  PUBLICA- 
TION. 

1.  In  ejectment  the  validity  of  attachment 
proceedings  by  which  the  defendant  in  eject- 
ment came  into  possession  of  the  land  may  be 
considered. 

2.  Upon  failure  of  one  to  keep  his  part  of  an 
agreement  to  execute  a  note  and  mortgage  for 
money  loaned  to  him,  a  cause  of  action  arises  in 
favor  of  the  lender  upon  the  receipt  of  the  mon- 
ey by  the  borrower,  and  no  notice  of  rescission 
of  the  contract  is  necessary. 

3.  A  judgment  cannot  be  collaterally  attacked 
for  want  °f  jurisdiction  because  the  petition 
does  not  state  a  cause  of  action,  since,  if  it 
states  a  case  belonging  to  a  general  class  over 
which  the  authority  of  the  court  extends,  juris- 
diction is  conferred. 

4.  Rev.  St.  18S9,  i  543,  requiring  the  writ  and 
petition  in  attachment  to  be  served  upon  the 
defendant  as  an  ordinary  summons,  is  sufficient- 
ly complied  with  by  service  of  the  petition  and 
an  ordinary  summons  four  days  after  the  levy 
uf  the  writ;  the- defendant  appearing  in  the 
action,  making  no  objection,  obtaining  a  change 
of  venue,  and  filing  an  answer. 

5.  The  lien  of  an  attachment  dates  from  the 
filing  of  the  abstract  of  attachment  in  the  re-. 
corder*s  office. 

6.  A  sheriffs  return  of  a  writ  of  attachment  is 
sufficient,  though  it  fails  to  state  that  the  levy 
was  made  to  satisfy  "any  debt  or  damages  and 
costs,"  since  Rev.  St.  1889,  i  543,  requires  only 
that  the  sheriff  shall  attach  a  sufficient  amount 
of  land,  "to  satisfy,"  etc. 

7.  The  abstract  of  attachment  required  by 
Hev.  St  1889.  |  543.  to  be  filed  in  the  recorder's 
office,  is  sufficient  notice,  if  filed  on  the  date  of 
the  levy,  though  not  recorded  on  that  day. 

8.  An  order  of  publication,  in  a  suit  to  set 
aside  a  deed,  which  misdescribes  the  land,  is  fa- 
tally defective. 

9.  Defendant  fn  an  attachment  suit,  upon 
whom  notice  is  served  only  by  publication,  which 
notice  is  fatally  defective  by  reason  of  a  misde- 
scription of  the  land  in  suit,  may  attack  the 
judgment  in  a  subsequent  ejectment  suit. 

10.  An  order  of  publication  in  an  attachment 
suit  reciting,  "And  it  appearing  to  the  satis- 
faction of  the  court  that  the  defendant  is  a  non- 
resident of  the  state  of  Missouri,  and  cannot  be 
summoned  in  this  action,"  etc,  is  a  sufficient 
compliance  with  Rev.  St  1889,  §8  2022,  2024, 
inasmuch  as  It  must  be  read  in  connection  with 
the  return  of  the  sheriff,  reciting.  "W.  not  found 
in  my  county,"  and  also  as  the  words  referring 
to  nonresidency  may  be  rejected  as  surplusage. 


Appeal  from  circuit  court,  Laclede  county; 
C.  C.  Bland,  Judge. 

Ejectment  by  J.  R.  Winnlngham  against  B. 
F.  Trueblood.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed. 

L.  O.  Xelder,  for  appellant  F.  M.  Mans- 
field, for  respondent 

SHERWOOD,  J.  Change  of  venue  to  La- 
clede county  of  an  action  of  ejectment  for  the 
E.  of  the  N.  W.  %  and  the  W.  %  of  the  X. 
E.  %  of  section  8,  township  SO,  range  13,  situ- 
ate In  Wright  county.  Defendant  entered  a  gen- 
eral denial,  and  also  set  up  matter  authoriz- 
ing equitable  relief,  which  was  prayed.  The 
reply  tendered  the  general  issue.  The  plain- 
tiff's abstract  of  record  discloses,  in  substance, 
this  state  of  facts:  That  the  plaintiff,  John 
R.  Winnlngham,  and  C.  C.  Winnlngham  are 
brothers.  That  In  the  year  1890  C.  C.  Win- 
nlngham, after  obtaining  a  loan  of  $900  on  a 
farm  in  Wright  county  from  a  loan  company, 
transferred  all  his  property  to  his  son,  James 
O.  Winnlngham,  and  went  to  the  state  of  Ore- 
gon. While  there  he  arranged  with  one  F. 
McClaln,  bis  brother-in-law,  to  borrow  $1,000 
to  aid  him  In  the  purchase  of  a  farm;  agree- 
ing to  secure  the  payment  by  mortgage  on  the 
farm  to  be  purchased.  That  after  be  return- 
ed to  Missouri  he  represented  to  Mr.  McClaln, 
by  letters,  that  he  had  contracted  for  a  farm 
in  Wright  county  for  $2,400;  that  he  did  not 
want  to  go  in  debt  but  desired  to  pay  cash; 
that  he  had  $1,400,  which  he  would  pay  the 
seller  the  next  day,  and  wanted  to  borrow 
$1,000  to  complete  the  payment,  and  would 
give  him  a  note  secured  by  mortgage  on  the 
farm.  That,  upon  receipt  of  this  letter,  Mc- 
Claln forwarded  to  C.  Ol  Winnlngham  a  draft 
for  $1,000  on  the  National  Park  Bank  of 
New  York,  together  with  a  note,  to  be  signed, 
and  secured  by  mortgage  on  the  farm  pur- 
chased, and  to  be  returned  to  McClaln.  That 
on  the  28th  day  of  March,  1891,  O.  C.  Win- 
nlngham purchased  of  one  J.  W.  Perry  the 
land  In  controversy,  and  paid  for  the  same 
with  the  money  borrowed  from  McClaln,  and 
caused  the  deed  therefor  to  be  made  to  and 
in  the  name  of  his  son,  James  O.  Winning- 
barn,  and  refused  to  execute  and  deliver  to 
the  said  McClaln  a  note  and  mortgage  to  se- 
cure the  payment  of  the  Bald  sum  of  $1,000, 
as  he  had  agreed  to  do.  That  upon  the  re- 
ceipt of  the  draft  for  $1,000  from  the  said 
McClaln,  O.  C.  Winnlngham  suddenly  lost  all 
interest  In  his  "dear  brother  and  sister,"  and 
from  that  time  he  stopped  all  correspondence 
with  them,  and  did  not  so  much  as  acknowl- 
edge the  receipt  of  the  money  or  draft  That 
in  September,  1891,  C.  C.  Winnlngham  caused 
the  arrest  of  his  son,  James  O.  Winnlngham, 
on  a  charge  of  embezzlement  That  on  or 
about  the  26th  day  of  September,  1891,  the 
trouble  between  him  and  his  son  was  adjust- 
ed, and  the  land  conveyed  to  C.  C.  Winnlng- 
ham. That  on  the  20th  day  of  January,  1892, 
the  said  McClaln  commenced  suit  to  the 
Wright  county  circuit  court  by  attachment 
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against  C  C.  Winnlngham  to  recover  the  said 
sum  of  $1,000.  The  affidavit  for  the  writ  was 
based  in  part  on  the  fraudulent  contracting  of 
the  debt  That  a  writ  of  attachment  was  is- 
sued, and  was  by  the  sheriff  on  the  21st  day 
of  January,  1892,  levied  upon  the  lands  in 
question,  and  abstract  of  such  levy  filed  with 
the  recoruer  of  deeds.  That  at  the  March 
.term,  1892,  of  the  Wright  county  circuit  court, 
C.  C.  Winnlngham  appeared  and  filed  his  an- 
swer thereto,  and  also  filed  his  application 
and  affidavit  for  a  change  of  venue.  That  a 
change  of  venue  in  said  cause  was  granted  to 
the  circuit  court  of  Polk  county.  That  at  the 
April  term,  1892,  of  the  Polk  county  circuit 
court,  upon  a  trial,  judgment  was  duly  ren- 
dered in  said  cause  against  C.  O.  Winnlngham 
for  $1,093.38.  That  between  the  dates  of 
granting  the  change  of  venue  in  the  Wright 
county  circuit  court  and  the  rendition  of  the 
judgment  In  the  Polk  county  circuit  court,  to 
wit,  on  the  31st  day  of  March,  1892,  O.  C. 
Winnlngham  executed  a  deed  to  his  brother, 
the  plaintiff,  John  R.  Winnlngham,  and  filed 
the  same  with  the  recorder  of  deeds  of  Wright 
county  for  record,  and  paid  the  recorder  the 
fee  for  recording  the  same.  That  the  deed 
was  left  with  the  recorder  subject  to  the  or- 
ders of  the  grantor,  C  C.  Winnlngham.  That 
on  the  7th  day  of  June,  1892,  a  general  execu- 
tion was  issued  on  the  judgment  rendered  In 
the  Polk  county  circuit  court,  directed  to  the 
sheriff  of  Wright  county,  which  execution  was 
by  the  sheriff  of  Wright  county  on  the  21st 
day  of  July,  1892,  duly  levied  on  the  lands  in 
controversy.  That  at  the  August  term,  1892, 
of  the  Wright  county  circuit  court,  the  land 
was,  by  virtue  of  said  execution,  sold  to  sat- 
isfy said  judgment  and  execution,  and  at  such 
sale  the  said  McClain  became  the  purchaser 
thereof,  and  the  sheriff  executed  and  deliv- 
ered to  him  a  deed  in  due  form  conveying  to 
him  the  said  land.  That  the  said  McClain 
afterwards  commenced  his  action  in  the 
Wright  county  circuit  court  against  the  plain- 
tiff, John  R.  Winnlngham,  and  C.  C.  Win- 
nlngham, for  the  purpose  of  having  the  deed 
made  by  0.  C.  Winnlngham  to  John  R.  Win- 
nlngham set  aside,  and  to  recover  possession 
of  said  land.  That  at  the  September  term, 

1893,  of  the  Wright  county  circuit  court,  upon 
a  trial  of  said  cause,  judgment  was  duly  ren- 
dered In  favor  of  the  said  McClain  against  G. 
O.  and  John  R.  Winnlngham,  declaring  and 
adjudging  the  deed  made  by  0.  C.  Winning- 
ham  to  John  R.  Winnlngham  on  the  31st  day 
of  March,  1892,  fraudulent  and  void  as  against 
the  deed  made  by  the  sheriff  of  Wright  coun- 
ty conveying  to  the  said  McClain  the  said 
land,  and  for  possession  of  same.  That  a 
writ  of  restitution  was  Issued  on  said  judg- 
ment, and  the  said  McClain,  by  virtue  of  said 
writ  of  restitution,  put  in  the  possession  of 
said  land.   That  on  the  5th  day  of  June, 

1894,  the  said  F.  McClain,  by  general  war- 
ranty deed,  conveyed  the  lands  In  question 
to  the  defendant,  B.  F.  Trueblood.  That  the 
plaintiff,  John  R.  Winnlngham,  commenced  in 


the  circuit  court  of  Wright  county  this  action 
in  ejectment  to  recover  possession  of  said 
lands,  and  on  his  application  a  change  of 
venue  was  awarded  to  the  circuit  court  of 
Laclede  county.  That  on  a  trial  of  said  cause 
In  the  latter  court  the  judgment  was  adverse 
to  the  plaintiff,  from  which  judgment  plaintiff 
appeals  to  this  court 

1.  The  action  of  ejectment  herein,  and  the 
equitable  defense  set  forth  in  the  answer, 
bring  in  question  the  validity  of  the  precedent 
steps  which  brought  about  the  present  suit 
and  resulted  in  the  judgment  from  which 
plaintiff  appeals.  It  is  asserted  that  it  ap- 
pears on  the  face  of  the  answer  to  this  action 
that  the  former  action  of  attachment  brought 
by  McClain  against  C.  C.  Winnlngham  was 
prematurely  brought,  as  it  had  not  at  the 
time  the  suit  was  brought  ripened  into  a 
cause  of  action  which  McClain  could  enforce 
in  an  action  at  law,  inasmuch  as  "the  peti- 
tion [sic]  states  an  executory  contract  to  con- 
vey real  estate  in  Wright  county,  Mo.,  and, 
before  McClain  could  bring  suit  against  Win- 
nlngham, he  must  terminate  such  contract  by 
first  giving  to  him  reasonable  notice,  in  writ- 
ing, that  he,  at  a  certain  specified  time,  would 
terminate  the  contract;  that  is,  a  reasonable 
time,  according  to  the  circumstances  of  the 
case,  within  which  he  would  expect  the  title 
to  be  made  as  contracted,  at  the  peril  of  re- 
scinding the  agreement  Mastin  v.  Grimes, 
88  Mo.  478."  In  other  words  it  Is  gravely  an- 
nounced to  this  court  that  because  C.  C.  Win- 
nlngham did  not  do  as  he  had  agreed,  to  wit. 
send  to  McClain  a  note  and  deed  of  trust  to 
secure  the  payment  of  the  $1,000,  which  sum 
the  former  received,  McClain  had  no  cause 
of  action  until  he  had  first  notified  Winning- 
ham  that  be  "would  terminate  the  contract" 
The  only  point  decided  in  Mastin  v.  Grimes, 
above  mentioned,  so  far  as  concerns  the  case 
at  bar,  was  that  where  a  contract  in  writing 
Is  made  between  two  parties  for  the  sale  of 
a  certain  tract  of  land,  and  no  time  is  speci- 
fied therein  in  which  the  conveyance  is  to  be 
made,  there,  the  vendee,  after  reasonable  no- 
tice to  the  vendor  to  comply  with  his  con- 
tract, and  failure  to  do  so,  migbt  treat  it  as 
canceled.  There  the  contract  was  executory. 
Here  It  was  fully  performed  on  McClaln's 
part  and  the  debt  became  at  once  and  abso- 
lutely due  just  as  soon  as  Winnlngham  re- 
ceived the  money;  and  that  contract  of  in- 
debtedness Winnlngham  could  not  avoid 
merely  by  falling  to  keep  his  plighted  word 
to  execute  and  send  the  note  and  deed  of 
trust  to  McClain  when  the  money  was  re- 
ceived. McClaln's  cause  of  action  became 
complete  just  bo  soon  as  Winnlngham  re- 
ceived the  money.  Besides,  it  was  compe- 
tent for  McClain  to  waive  the  unkept  prom- 
ise about  the  note,  etc.,  and  sue  for  the 
money  loaned.  But  aside  from  other  consid- 
erations already  mentioned,  it  was  wholly 
immaterial  whether  the  petition  In  McClaln's 
attachment  suit  against  Winnlngham  stated 
a  cause  of  action  or  not  because:  "Whether 
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a  complaint  does  or  does  not  state  a  cause 
of  action  is,  so  far  as  concerns  the  question 
of  jurisdiction,  of  no  importance;  for,  if  the 
complaint  states  a  case  belonging  to  a  gen- 
eral class  over  which  the  authority  of  the 
court  extends,  there  Is  jurisdiction,  and  the 
court  has  power  to  decide  whether  the  plead- 
ing Is  good  or  bad."  1  Elliott,  Gen.  Prac.  f 
230;  Hunt  v.  Hunt  72  N.  Y.  217,  and  other 
cases  cited  in  the  text-book  referred  to.  In 
ail  such  cases  collateral  attack  on  the  judg- 
ment rendered  is  altogether  Inadmissible. 
Van  Fleet,  Coll.  Attack,  §  61,  pp.  80,  82,  83; 
Id.  §  236.  So  that  in  this  Instance  It  must 
be  held  that  the  judgment  was  valid,  even 
should  it  be  conceded  that  the  petition  stated 
no  cause  of  action,— a  concession  which  will 
not  be  made. 

2.  Objection  is  made  to  the  method  of  the 
service  of  the  writ  of  attachment  The  re- 
turn made  by  the  sheriff  on  that  writ  was 
this:  "Executed  the  within  writ  in  the  coun- 
ty of  Wright  and  state  of  Missouri  on  the 
21st  day  of  January,  1892,  by  seizing  and  at- 
taching all  the  right,  title,  and  interest  of  the 
defendant,  Curtis  C.  Winnlngham,  in  and  to 
the  following  described  real  estate,  to  wit: 
East  half  of  the  northwest  quarter  and  west 
half  of  northeast  quarter  of  section  eight, 
township  thirty,  range  thirteen,  of  Wright 
county,  Missouri.  John  Newton,  Sheriff." 
The  statute  (section  543,  Rev.  St  1889)  re- 
quires the  writ  and  petition  to  be  served 
upon  the  defendant  as  an  ordinary  summons. 
This  was  not  done  at  the  time  the  writ  was 
levied  on  the  litigated  land%  but  on  the  same 
day  of  such  levy  the  clerk  issued  to  the  sher- 
iff a  copy  of  the  petition  and  an  ordinary 
summons,  which  were  properly  served  on 
Winnlngham  on  the  25th  day  of  January, 
1892.  The  writ  of  attachment  contained  a 
clause  of  summons,  but  It  was  not  filled  out 
It  may  be  that  the  exigency  of  the  case  was 
such  that  counsel  for  plaintiff  found  It  nec- 
essary to  move  with  dispatch  In  order  to 
forestall  the  movements  of  Winnlngham,  and 
therefore  attached  the  land  before  serving,  or 
getting  opportunity  to  serve,  process  on  Win- 
nlngham; and,  if  that  was  counsel's  Idea, 
subsequent  events  certainly  seemed  to  jus- 
tify it  and  to  show  bis  apprehensions  to  be 
well  founded.  But,  however  that  may  be, 
the  levy  of  the  writ  of  attachment  would  not 
be  void  by  reason  of  the  writ  not  having 
been  served  on  Winnlngham,  since  he  was 
served  as  aforesaid,  and  afterwards  appeared 
to  the  action,  obtained  a  change  of  venue  to 
Polk  county,  filed  an  ordinary 'answer  to  the 
actios,  and  never,  by  plea  In  abatement,  even 
so  much  as  questioned  the  validity  of  the 
grounds  of  the  affidavit  for  the  attachment. 
But  whether  he  questioned  the  validity  of 
the  attachment  or  not  cut  no  figure  in  that 
case,  since  Winningham's  appearance  to  the 
action,  and  his  taking  a  change  of  venue, 
would  have  given  the  circuit  court  full  juris- 
diction over  his  person,  even  if  no  process 
had  been  served  upon  him.  Balsley  v.  Bals- 
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ley,  118  Mo.  644,  21  S.  W.  29.  And  the  serv- 
ice of  the  process  alone  was  of  equal  validity, 
and  the  judgment  being  a  general  one,  bound 
the  land  from  the  date  of  the  levy  of  the  writ 
as  to  which  see  further  in  the  next  para- 
graph. 

3.  Nor  was  there  any  defect  in  the  return 
of  the  sheriff  because  It  failed  to  state  that 
the  levy  was  made  to  satisfy  "any  debt  or 
damages  and  costs,"  because  sectior-  543,  Rev. 
St  1889,  makes  no  such  requirements.  It 
only  requires,  in  this  regard,  that  the  sheriff 
shall  attach  a  sufficient  amount  of  land  "to 
satisfy,"  etc. 

4.  Relative  to  the  filing  of  the  abstract  re- 
quired by  section  543,  the  record  shows  that 
it  was  "filed  for  record  January  21st  1892, 
at  4  o'clock  30  minutes  p.  m.  Fred  B.  Town- 
ley,  Recorder."  The  fact  that  this  abstract 
was  not  recorded  as  It  should  have  been,  did 
not  rob  it  of  its  notice-giving  attributes. 
And,  the  abstract  having  been  filed  on  the 
date  of  the  levy,  the  lien  of  the  attachment 
dated  from  that  date,  and  was  good  against 
all  the  world  from  that  time.  So  that  J.  R. 
Winnlngham,  not  having  received  a  convey- 
ance of  the  land  until  March  31,  1892,  took 
subject  to  the  pending  attachment  action; 
and,  when  that  culminated  in  a  Judgment  and 
sale  thereunder,  that  sale  necessarily  swept 
away  any  right  or  interest  which  John  R. 
Winnlngham  acquired  by  reason  of  the  deed 
made  to  him  by  C.  C.  Winnlngham.  Meier 
v.  Meier,  105  Mo.  411,  16  S.  W.  223;  Huff  v. 
Morton,  94  Mo.,  loc.  cit  410,  7  S.  W.  284; 
Lackey  v.  Selbert,  23  Mo.  85;  Enaworth  v. 
King,  50  Mo.  477;  Huxley  v.  Harrold,  62  Mo. 
516.  McClain  acquired  a  good  title  to  the 
land,  and  this  is  true  whether  the  deed  to 
J.  R.  Winnlngham  was  fraudulent  or  not 
Prior  to  the  time  when  section  543  was 
amended,  the  date  of  the  levy  of  the  writ  was 
the  point  from  which  the  lien  of  the  attach- 
ment took  effect.  Huxley  v.  Harrold,  62  Mo. 
516;  Hall  v.  Stephens,  65  Mo.,  loc.  cit  682. 
But  now  the  lien  starts  with  the  filing  of  the 
abstract  Stanton  v.  Boschert  104  Mo.  393, 
16  S.  W.  393. 

6.  The  disposition  of  the  above  points  brings 
on  for  discussion  the  sufficiency  of  the  pro- 
ceedings against  C.  C.  Winnlngham  and  J.  R. 
Winnlngham  instituted  by  McClain  In  the 
Wright  circuit  court  in  1893;  being  a  suit  to 
set  aside  the  deed  aforesaid  from  C.  C.  Win- 
nlngham to  J.  R.  Winnlngham,  and  to  declare 
It  fraudulent  and  void,  and  to  devest  the  title 
of  the  land  in  controversy  out  of  J.  R.  Win- 
nlngham, and  to  vest  the  same  In  McClain. 
Upon  the  filing  of  the  petition  In  that  cause, 
summons  issued  to  the  sheriff,  who  made 
thereon  the  following  return:  "Executed  the 
within  writ  In  the  county  of  Wright  on  the 
25th  day  of  January,  1893,  by  delivering  a 
copy  of  the  within  petition  and  summons  to 
the  within-named  defendant  C.  C.  Winnlng- 
ham. John  H.  Winnlngham  not  found  In  my 
county.  John  N.  Pryor,  Sheriff  Wright  Coun- 
ty, Mo."    The  order  of  publication  In  the 
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cause,  evidently  based  on  the  return  aforesaid, 
states,  among  other  things:  "And  It  appear- 
ing to  the  satisfaction  of  the  court  that  the 
defendant  Is  a  nonresident  of  the  state  -of  Mis- 
souri, and  cannot  be  summoned  In  this  action," 
etc.  This  portion  of  the  order  of  publication 
we  deem  a  sufficient  compliance  with  sections 
2022,  2024,  Rev.  St  1888,  Inasmuch  as  It  must 
be  read  In  connection  with  the  return,  and  In- 
asmuch, also,  as  the  words  referring  to  non- 
residency  may  be  rejected  as  surplusage. 
Had  not  the  order  of  publication  contained 
a  clause  of  the  purport  aforesaid,  it  would 
have  been  invalid,  as  having  no  basis  on 
which  to  rest.  These  views  differ  from  those 
expressed  In  Crnzen  v.  Stephens,  123  Mo.  837, 
27  S.  W.  557,  but  that  case  will  not  be  fol- 
lowed. And  the  return  of  the  sheriff  above 
quoted  Is  perhaps  sufficient  as  to  J.  R.  Wln- 
nlngham,  as  the  middle  letter  Is  not  regarded 
as  part  of  the  name;  and,  besides,  this  mat- 
ter of  the  return  can  be  amended  when  this 
cause  goes  back,  as  it  must,  as  will  more 
fully  appear  in  the  next  paragraph. 

6.  But  the  order  of  publication  is  not  valid, 
because  It  misdescribes  the  land  In  suit,  giv- 
ing It  as  the  "east  half  of  the  northwest  quar- 
ter and  the  west  of  the  northwest  quarter, 
section  8,  township  80,  range  fourteen."  This 
Is  a  fatal  defect,  so  far  as  concerns  John  R. 
Winnlngham.  On  this  topic,  Fagg.  J.,  aptly 
remarks:  "The  true  meaning  of  the  statute 
In  such  cases  Is  that  it  [the  publication]  shall 
go  to  the  extent  of  a  substantial  statement  of 
all  the  objects  of  the  suit."  Bobb  v.  Wood- 
ward, 42  Mo.  482.  It  is  impossible  that  the 
publication  should  do  this,  unless  It  properly 
describes  the  property  in  litigation.  On  this 
point,  however,  counsel  for  defendant  cites 
and  relies  on  the  case  of  Goldsworthy 
Thompson,  87  Mo.  233,  where  it  was  held  that 
as  section  3494,  Rer.  St  1870  (now  section 
2022,  Rev.  St.  1889),  provides,  "In  suits  in  par- 
tition describing  the  property  sought  to  be 
partitioned,"  that,  therefore,  where  a  suit  Is 
brought  to  enforce  a  tax  lien,  a  description  of 
the  property  was  not  necessary.  This  view 
Is  indefensibly  wrong,  and  for  these  reasons: 
In  the  first  place,  the  opinion  overlooks  other 
provisions  of  the  same  section,  to  wit:  "In 
suits  In  partition,  divorce,  attachment,  suits 
for  the  foreclosure  of  mortgages  and  deeds  of 
trust  and  for  the  enforcement  of  mechanics' 
liens,  and  all  other  Hens  against  either  real 
or  personal  property,  and  In  all  actions  at  law 
or  in  equity,  which  have  for  their  immediate 
object  the  enforcement  or  establishment  of 
any  lawful  right  claim  or  demand  to  or 
against  any  real  or  personal  property  within 
the  jurisdiction  of  the  court,  If  the  plaintiff  or 
other  person  for  him  shall  allege  In  his  peti- 
tion, or  at  the  time  of  filing  the  same,  or  at 
any  time  thereafter  shall  file  an  affidavit  stat- 
ing, that  part  or  all  of  the  defendants  are  non- 
residents of  the  state,  or  is  a  corporation  of 
another  state,  kingdom  or  country,  and  can- 
not be  served  in  this  state  In  the  manner  pre- 
scribed in  this  chapter,  or  have  absconded  or 


absented  themselves  from  their  usual  place  of 
abode  in  this  state,  or  that  they  have  conceal- 
ed themselves  so  that  the  ordinary  process  of 
law  cannot  be  served  upon  them,  the  court  la 
which  said  suit  is  brought,  or  in  vacation  the 
clerk  thereof,  shall  make  an  order  directed  to 
the  non-residents  or  absentees,  notifying  them 
of  the  commencement  of  the  suit  and  stating 
briefly  the  object  and  general  nature  of  the 
petition.  •  *  •"  Now,  If  you  are  required 
to  state  "the  object  and  general  nature  of  the 
petition,"  how  is  It  possible  to  do  this  unless 
you  describe  the  land  to  be  affected  by  the 
contemplated  judgment  or  decree?  Would  It 
be  seriously  contended  that  a  decree  would  be 
valid  which  should  result  from  an  order  of 
publication  "stating  briefly  the  object  and 
general  nature  of  the  petition"  to  be  to  obtain 
the  enforcement  of  a  vendor's  lien  on  land, 
without  describing  the  subject-matter  of  the 
suit?  This  question  furnishes  Its  own  nega- 
tive answer.  In  the  second  place,  even  If  the 
statute  should  in  terms  deny  the  necessity  of 
notice,  or  be  silent  on  the  subject  the  law  in 
the  latter  case  would  imply  that  notice  must 
be  given,  as  has  bo  often  been  decided  by  this 
and  other  courts.  Brown  v.  Weatherby,  71 
Mo.  152;  Wlckham  v.  Page,  49  Mo.  526; 
Laughlin  v.  Fairbanks,  8  Mo.  370.  And  what 
the  law  will  Imply  Is  as  much  part  and  parcel 
of  the  legislative  enactment  as  though  set 
forth  therein  In  terms.  State  v.  Board  of 
Equalization  of  Buchanan  Co.,  108  Mo.,  loc. 
dt  241,  242,  18  S.  W.  784;  State  v.  Laclede 
Gaslight  Co.,  102  Mo.,  loc.  dt  485,  14  S.  W. 
990;  Suth.  St.  Const.  §  334;  State  v.  Grant 
79  Ma  122;  State  v.  Walbridge.  119  Mo.  383 
24  S.  W.  457.  In  the  third  place,  provision 
for  notice  Is  part  and  parcel  of  "due  process  of 
law."  Cooley,  Tax'n  (2d  Ed.)  363,  364.  It  is 
axiomatic  that  no  person  can  be  passed  upon 
In  person  or  estate  without  opportunity  af- 
forded him  of  being  heard.  Russell  v.  Grant 
122  Ma,  loc  cit.  173,  174,  26  S.  W.  960.  This 
subject  Is  pointed  out  by  and  Illustrated  in  a 
somewhat  recent  decision,  thus:  In  Hassall 
v.  Wilcox,  130  U.  S.  493,  9  Sup.  Ct  590,  a  rul- 
ing was  made  quite  apropos  the  point  In  hand. 
There  the  state  law  made  no  provision  for  no- 
tice to  other  lienbolders,  but  provided  that 
such  lienholders  might  intervene  and  become 
parties  to  a  suit  Instituted  in  the  state  court 
and  gave  the  holder  of  a  mechanic's  lien  pri- 
ority over  all  other  liens;  and  though  a  suit 
was  brought  in  the  state  court,  and  judgment 
recovered  by  the  mechanic's  lien  holder 
against  the  railroad  property,  yet  It  was  held 
that  as  to  a  plaintiff  lienor  under  a  mortgage, 
not  made  a  party  to  such  proceeding,  the  Judg- 
ment in  the  state  court  could  not  operate  even 
as  prima  facie  evidence  against  the  mortgage 
lienor,  and  might  be  questioned  by  him  In  the 
federal  court  in  a  proceeding  in  that  court  to 
foreclose  the  mortgage.  In  that  case  the  for- 
mer ruling  of  Windsor  v.  McVeigh,  93  TJ.  S. 
274,  is  cited  with  approval,  where  It  la  held 
that  even  In  a  proceeding  In  rem  some  form 
of  notice  is  as  essential  and  indispensable  as 
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In  other  cases.  In  the  case  under  considera- 
tion, therefore,  the  publication,  not  having 
compiled  with  statutory  requirements,  must 
be  regarded  as  a  nullity,  "because,  wherever 
service  is  had  or  notice  given  with  the  view 
of  subsequent  adjudication,  such  service  or 
notice  must  comply  with  statutory  require- 
ments, In  order  to  possess  any  legal  efficacy. 
Allen  v.  Manufacturing  Co.,  72  Mo.  326,  and 
cases  cited.  Mere  notice  of  service,  not  ac- 
cording to  law.  brings  no  one  Into  court;  nor 
does  mere  knowledge  on  the  part  of  the  party 
notified  of  the  pending  proceedings  have  any 
more  valid  effect.  Potwine's  Appeal,  81 
Conn.  381;  Smith,  Merc.  Law,  322.  Wher- 
ever proceedings  are  Intended  to  result  In  an 
adjudication,  and  such  proceedings  differ  from 
the  course  of  the  common  law,  a  strict  compli- 
ance with  all  material  directions  of  the  stat- 
ute Is  essential.  Freem.  Judgm.  (3d  Ed.)  i 
127,  and  cases  cited.  No  such  compliance 
with  the  statute  can  be  claimed  here."  Wil- 
son v.  Railway  Co.,  108  Mo.,  loc  clt.  596,  IS 
S.  W.  202,  and  cases  cited.  Moved  by  these 
considerations,  we  overrule  the  case  of  Golds- 
worthy  v.  Thompson,  supra. 

7.  John  R.  Wlnningham.  in  consequence  of 
circumstances  already  related,  did  not  have 
his  day  in  court,  and  consequently  was  a 
stranger  to  the  suit  of  McClaln  against  C.  C. 
Winningham  and  himself.  This  being  the 
case,  it  was  entirely  competent  for  him  to  at- 
tack collaterally  the  decree  entered  In  the 
cause  aforesaid.  Russell  v.  Grant,  122  Mo., 
loc  clt  180,  26  S.  W.  062,  and  cases  cited. 

8.  In  concluding  this  opinion,  it  is  well 
enough  to  say  that  so  far  as  concerns  the 
merits,  as  disclosed  by  the  evidence,  they  are 
altogether  with  defendant;  but,  because  of 
the  error  mentioned,  the  decree  must  be  re- 
versed and  the  cause  remanded.  All  concur. 


GAT  v.  MISSOURI  GUARANTEE  SAVINGS 
&  BUILDING  ASS'N  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  L 
May  23,  1899.) 

SUPREME  COURT — JURISDICTION — SUITS  IN- 
VOLVING TITLE  TO  REALTY. 

To  secure  a  loan,  plaintiff  gave  defendant  a 
trust  deed  on  lands,  which  required  insurance  for 
the  amount  of  the  loan.  Defendant  procured  a 
policy  for  the  required  amount,  which  prohibited 
other  insurance  without  the  underwriter's  con- 
sent, and  retained  possession  thereof  without  in- 
forming plaintiff  of  the  provision  against  other 
insurance.  To  secnre  a  further  loan,  plaintiff 
afterwards  gave  defendant  a  second  trust  deed, 
which  also  required  insurance,  and  defendant, 
without  obtaining  the  consent  of  the  underwriter 
to  the  first  policy,  procured  the  policy  provided 
for  by  the  second  trust  deed.  There  having  been 
a  loss,  plaintiff  was  unable  to  realize  on  the  first 
policy  because  of  the  second  policy,  and  sued  to 
enjoin  a  sale  under  the  first  trust  deed  because, 
had  the  policy  not  been  invalidated  through  de- 
fendant's failure  to  obtain  the  insurer's  consent 
to  the  second  policy,  the  amount  realized  thereon 
would  have  been  sufficient  to  pay  the  debt  Held, 
that  the  suit  did  not  involve  the  title  to  real 
property,  and  hence  the  supreme  court  had  no 
jurisdiction  of  an  appeal  therein. 


Appeal  from  circuit  court,  Daviess  county. 

Suit  by  Marlon  O.  Gay  against  the  Missouri 
Guarantee  Savings  &  Building  Association 
and  another.  •  There  was  a  decree  for  defend- 
ants, and  plaintiff  appeals.  Transferred  to 
Kansas  City  court  of  appeals. 

Ed.  E.  Yates  and  Hlcklln  &  Hlcklln,  for  ap- 
pellant Alexander,  Richardson  &  Allen,  for 
respondents. 

VALLIANT,  J.  This  Is  a  suit  In  equity  to 
enjoin  the  defendants  from  selling  plaintiff's 
land  under  a  deed  of  trust  The  appeal  came 
to  this  court  doubtless  on  the  assumption  that 
title  to  real  estate  is  Involved.  A  very  brief 
summary  of  the  petition  is  that  the  plaintiff, 
owning  a  house  and  lot  in  the  city  of  Gallatin, 
borrowed  of  defendant  corporation  $800,  and 
executed  his  deed  of  trust  on  the  house  and 
lot  to  secure  the  debt  The  deed  required  that 
plaintiff  should  take  out  fire  insurance  on  the 
house  to  the  amount  of  $800,  and  assign  the 
same  to  defendant  as  additional  security. 
Plaintiff  accordingly  caused  a  policy  to  be  is- 
sued by  the  Hartford  Insurance  Company  for 
that  amount,  and  delivered  to  the  defendant; 
the  loss,  if  any,  to  be  paid  to  defendant.  The 
policy  contained  a  provision  to  the  effect  that 
it  would  be  void  if  any  other  insurance  should 
be  taken  out  without  the  written  consent  of 
the  insurer.  Plaintiff  had  no  knowledge  of 
the  contents  of  the  policy,  the  same  being  in 
the  possession  of  defendant  company.  After- 
wards plaintiff  borrowed  $200  more  of  defend- 
ant, and  executed  another  deed  of  trust  on 
the  same  property  to  secure  the  new  loan,  and 
the  second  deed  contained  a  similar  clause  as 
to  insurance  to  the  amount  of  $200.  The  addi- 
tional Insurance  was  taken  out  in  the  Royal 
Insurance  Company,  and  that  policy  also  de- 
posited with  the  defendant  company.  No  eon- 
sent  of  the  Hartford  Company  was  obtained 
to  the  second  Insurance.  Afterwards  the 
bouse  was  destroyed  by  fire.  The  defendant 
company  collected  of  the  Royal  the  $200  in- 
surance, and,  if  th?  Hartford  insurance  could 
also  have  been  collected,  the  plaintiff's  debt 
would  have  been  extinguished;  but  the  Hart- 
ford refused  to  pay  because  its  policy  had  be- 
come void  by  reason  of  the  second  insurance 
without  Its  knowledge  or  consent.  After  ap- 
plying the  $200  collected  on  the  second  policy 
to  the  plaintiff's  credit  the  defendant  com- 
pany advertised  the  plaintiff's  property  for 
sale,  under  the  deeds  of  trust  to  satisfy  what 
It  claimed  to  be  the  balance  of  the  debt 

The  plaintiff's  testimony  tended  to  prove 
that  the  transactions  relating  to  taking  out 
both  the  insurance  policies  were  conducted  by 
the  agents  of  defendant  company,  that  neither 
policy  ever  came  Into  the  hands  of  plaintiff, 
and  that  the  premiums  were  paid  by  the  de- 
fendant and  the  amount  deducted  from  the 
money  loaned  to  plaintiff  before  paying  the 
balance  over  to  him. 

The  theory  of  the  plaintiff's  case  Is  that  de- 
fendant company,  having  undertaken  to  at- 
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tend  to  the  insurance  feature  of  the  business, 
and  managed  it  so  negligently  that  plaintiff 
lost  the  $800  which,  with  what  he  had  pre- 
viously paid,  and  the  $200  collected  from  the 
Royal  Company,  would  have  extinguished  his 
debt,  it  would  be  Inequitable  to  allow  the  de- 
fendant company  to  sell  his  land  as  by  the 
strict  letter  of  the  deeds  of  trust  unrelieved  In 
equity  it  could  do.  In  other  words,  the  plain- 
tiff's contention  Is  that  upon  an  equitable 
statement  of  the  account  he  would  be  entitled 
to  a  credit  of  $800,  which  would  extinguish 
the  mortgage  debt.  How  is  the  title  to  real 
estate  involved  in  that  controversy?  The  va- 
lidity of  the  deeds  is  not  questioned.  If  the  de- 
cree should  be  in  plaintiff's  favor,  the  effect 
would  be  that  he  would  have  credit  on  his 
mortgage  debt  for  $800,  in  addition  to  un- 
disputed credits,  and,  if  that  were  sufficient  to 
cancel  the  debt,  the  decree  would  be  that  the 
mortgage  was  satisfied;  if  not  sufficient  to 
cancel,  then  the  decree  would  ascertain  the 
balance  of  the  mortgage  debt  remaining  un- 
paid, and  direct  foreclosure  for  that  amount. 
In  any  event,  It  is  only  a  question  of  the 
amount  of  money  due  on  the  mortgage  debt 
Suppose,  instead  of  being  a  deed  of  trust,  it 
was  simply  a  mortgage,  and  defendant  had 
filed  a  suit  to  foreclose  it,  and  the  plaintiff 
for  defense  had  pleaded  the  facts  he  now 
pleads,  not  claiming  that  the  mortgage  was 
invalid,  but  that  these  conditions  existed  that 
entitled  him  in  equity  to  a  credit  of  $800  on 
the  mortgage  debt;  could  it  be  said  that  title 
to  real  estate  was  Involved?  It  is  not  suffi- 
cient in  order  to  give  this  court  jurisdiction 
that  title  to  real  estate  may  be  collaterally  af- 
fected by  the  judgment,  but  it  is  essential 
that  the  title  be  Involved  In  the  controversy. 
Price  v.  Blankenship,  144  Mo.  203,  45  8.  W. 
1123;  Rothrock  v.  Lumber  Co.,  146  Mo.  5T, 
47  S.  W.  907;  Edwards  v.  Ry.  Co.  (Mo.  Sup.) 
50  S.  W.  89.  The  title  to  the  plaintiffs  real 
estate  is  not  Involved  In  this  suit,  and,  no 
other  ground  appearing,  this  court  Is  without 
jurisdiction.  Therefore  the  cause  Is  trans- 
ferred to  the  Kansas  City  court  of  appeals. 
All  concur. 


THUMMEL  v.  HOLDEN. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  23.  1809.) 

DEEDS  —  FILLING  BLANKS  —  EFFECT  AS  TO 
TITLE— EJECTMENT— EQUITABLE  RELIEF. 
1.  Defendant  claimed  title  by  a  warranty  deed 
made  by  plaintiff's  mother  to  defendant's  gran- 
tor. The  name  of  the  grantee  was  left  blank  in 
the  deed,  with  authority  to  L.  to  fill  in  the  name 
of  such  grantee  as  he  might  elect.  L.'s  agent,  by 
mistake,  inserted  the  name  of  F.,  instead  of  the 
name  of  defendant's  grantor,  as  intended,  but 
upon  discovery  of  the  mistake  the  name  of  de- 
fendant's grantor  was  immediately  inserted. 
Held,  that  the  momentary  insertion  of  the  name 
of  F.  by  mistake,  being  without  authority  either 
from  plaintiff's  mother  or  L.,  conferred  no  title 
upon  F„  and  detracted  nothing  from  the  rights 
of  defendant's  grantor,  but  the  insertion  of  the 
name  of  defendant's  grantor  for  the  first  time 
made  the  instrument  complete. 


2.  In  ejectment,  plaintiff  claimed  title  by  a 
quitclaim  deed  from  his  mother,  made  subse- 
quent to  a  warranty  deed  made  by  her  to  de- 
fendant's grantor,  both  deeds  being  made  subject 
to  the  same  incumbrances.  Held  that,  as  the  de- 
fendant's legal  title  only  was  in  issue,  an  answer 
alleging  that  he  had  discharged  the  incumbran- 
ces, that  the  deed  to  plaintiff  was  without  con- 
sideration, was  made  for  the  purpose  of  de- 
frauding defendant,  and  was  a  cloud  upon  his 
title,  afforded  no  grounds  for  equitable  relief. 

Appeal  from  St.  Louis  circuit  court;  James 
E.  Withrow,  Judge. 

Ejectment  by  Walter  C.  Thummel  against 
Randall  L.  Holden.  There  was  judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

Eber  Peacock,  for  appellant  Joseph  T. 
Tatum,  for  respondent 


BRACE,  P.  J.  This  is  an  action  In  eject- 
ment to  recover  a  certain  lot  in  block  2,293, 
In  the  city  of  St  Louis,  described  by  metes 
and  bounds  in  the  petition.  The  petition  is 
In  common  form.  Mary  L.  G.  Thummel,  tbe 
mother  of  the  plaintiff,  Is  the  common  source 
of  title.  Plaintiff  claimed  title  by  a  quit- 
claim deed  from  her  dated  October  10,  1894, 
and  recorded  October  16,  1894.  Tbe  defend- 
ant claimed  title  under  a  warranty  deed  from 
her  to  George  L.  Taylor  dated  April  24,  1894. 
and  recorded  September  17,  1894,  by  deed 
from  said  Taylor  to  him  dated  September  12, 
1894,  and  recorded  October  80,  1894.  Tbe 
deed  of  Mrs.  Thummel  to  Taylor  was  made 
"subject  to  a  certain  deed  of  trust  to  Joseph 
Dormitzer's  trustee  of  $3,600,  together  with 
interest  at  the  rate  of  6  per  cent  from  date 
hereof,  due  November  20,  1894,  also  subject 
to  another  deed  of  trust  to  the  Allemania 
Building  &  Loan  Association,  trustee,  dated 
October  23, 1891,  recorded  In  Book  1,041,  page 
406,"  and  the  quitclaim  deed  of  Mrs.  Thum- 
mel to  the  plaintiff  was  also  made  subject  to 
the  same  incumbrances,  and  contained  this 
i  further  recital,  to- wit,  "And  this  conveyance 
is  further  made  by  Bald  grantor  with  this  dec- 
laration, that  a  certain  deed  purporting;  to 
have  been  executed  by  said  grantor  dated 
April,  1894,  to  one  Q.  L.  Taylor,  and  recorded 
In  Book  1,230,  page  211,  of  the  recorder's  of- 
fice of  the  city  of  St  Louis,  is  absolutely  void, 
and  of  no  effect  as  this  grantor  had  no  trans- 
action with,  or  ever  did  make  or  deliver  any 
deed  to,  said  Taylor  for  said  property."  The 
deed  from  Taylor  to  the  defendant  was  made 
subject  to  the  same  incumbrances.  The  an- 
swer of  defendant  admitted  possession  of  the 
premises;  denied  the  other  allegations  of  the 
petition;  gave  a  history  of  the  deeds  from 
Mrs.  Thummel  to  Taylor  and  the  plaintiff: 
averred  that  he  had  paid  off  and  discharged 
the  incumbrances,  that  the  deed  from  Mrs. 
Thummel  to  the  plaintiff  was  without  con- 
sideration, made  for  the  purpose  of  defraud- 
ing the  defendant  and  was  a  cloud  upon  his 
title;  and  prayed  that  the  same  be  decreed 
to  be  void,  that  the  title  to  the  property  be 
vested  In  him,  and  that  plaintiff  and  those 
claiming  under  him  be  forever  enjoined  from 
asserting  title,  and  for  general  relief.  Issue 
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upon  the  new  matter  set  up  In  the  answer 
was  Joined  by  reply.  At  the  trial  a  jury  was 
waived,  and  the  whole  case  submitted  to  the 
court.  The  court  found  the  issues  on  the 
petition,  and  on  the  cross  bill  set  up  In  the 
answer  for  the  defendant  granted  the  relief 
prayed  for,  and  plaintiff  appealed.  The  un- 
disputed facts  disclosed  by  the  evidence  are: 
That  in  the  spring  of  1894  one  Lee  S.  Holden 
was  engaged  In  business  as  a  real-estate  agent 
In  the  city  of  St.  Louis,  having  in  his  office 
a  scrivener  by  the  name  of  Pritchard,  In 
whose  name  it  was  his  custom  to  keep  the 
titles  of  some  of  his  principals.  That  on  the 
24th  of  April,  1804,  a  trade  between  him  and 
Mrs.  Thummel  having  been  negotiated,  by 
which  she  was  to  exchange  the  lot  in  ques- 
tion, called  the  "Cook  Avenue  Lot,"  for  a  lot 
in  Forest  Park  Place,  the  title  to  which  was 
In  the  name  of  Pritchard,  the  same  was  on 
that  day  consummated  by  the  execution  of 
two  deeds,— one  by  Pritchard  conveying  the 
Forest  Park  Place  to  Mrs.  Thummel;  the  oth- 
er, the  deed  In  question,  by  Mrs.  Thummel 
conveying  the  Cook  avenue  lot  in  which  the 
place  for  the  name  of  the  grantee  was  left 
blank.  Both  deeds  were  acknowledged  by 
the  parties  before  a  notary  at  the  same  time 
and  place,  the  deed  to  the  Forest  Park  Place 
delivered  to  Mrs.  Thummel,  and  the  deed  to 
the  Cook  avenue  lot  delivered  to  the  said 
Lee  S.  Holden.  That  Mrs.  Thummel,  at  the 
time  she  executed,  acknowledged,  and  deliver- 
ed the  deed  in  question  to  Lee  S.  Holden, 
knew  that  the  place  In  the  deed  for  the  name 
of  the  grantee  was  left  blank  is  not  disputed, 
and  in  connection  with  these  uncontroverted 
facts  the  evidence  tended  to  prove,  and  the 
court  found,  that  she  delivered  the  deed  to 
said  Holden  without  condition,  and  with  au- 
thority to  him  to  fill  in  the  name  of  such 
grantee  as  he  might  elect.  The  evidence  fur- 
ther tended  to  prove,  and  the  court,  in  sub- 
stance, so  found,  that  afterwards,  in  Septem- 
ber, 1894,  and  before  the  deed  was  recorded, 
Holden  handed  it,  with  another  deed  in  the 
game  condition,  to  Pritchard,  with  the  request 
that  be  fill  in  the  blanks  with  the  names  of 
the  grantees,  at  the  same  time  giving  him  a 
memorandum  of  the  two  names  to  be  filled  in, 
as  George  L.  Taylor  for  the  one,  and  James 
A.  Foster  for  the  other.  Pritchard  Immedi- 
ately went  to  his  desk,  and  filled  in  the 
names,  but  by  mistake  filled  the  blank  in  the 
deed  in  question  with  the  name  of  Foster, 
Instead  of  Taylor,  as  was  intended;  and  upon 
his  handing  the  deed  back  to  Holden  the  mis- 
take was  at  once  discovered  by  him,  and  by 
his  directions  Pritchard  Immediately  correct- 
ed the  mistake  by  erasing  Foster's  name  and 
writing  Taylor's  name  in  the  blank  in  place 
of  it  And  thus  it  was  that  Taylor,  who 
then  seems  to  have  sustained  a  like  relation 
to  Lee  S.  Holden  as  that  formerly  held  by 
Pritchard,  as  a  depositary  of  Holden's  titles, 
became  grantee  in  the  deed  and  subsequently 
defendant's  grantor  of-  the  premises,  the  in- 
cumbrances on  which  were  thereafter  paid 


off  and  discharged  by  the  defendant,  as  found 
by  the  court.  Afterwards  Mrs.  Thummel, 
becoming  dissatisfied  with  her  bargain,  upon' 
hearing  that  the  blank  had  been  filled  with 
Taylor's  name,  executed  the  quitclaim  deed  to 
her  son,  the  plaintiff,  who  accepted  It  with 
full  knowledge  of  his  mother's  conveyance  to 
Taylor,  as  well  as  the  consideration  received 
therefor. 

After  a  careful  examination  of  the  record, 
we  find  the  conclusions  of  facts  by  the  court 
well  sustained  by  the  evidence,  and,  if  this 
were  a  plain  Judgment  for  the  defendant  in 
ejectment,  it  is  evident  upon  the  face  of  the 
statement  that  it  ought  to  be  sustained;  for  it 
is  well-settled  law  In  this  state  that  "when 
a  deed  is  executed  and  delivered  in  blank,  with 
the  parol  authority  to  fill  the  blank  with  the 
name  of  the  grantee,  the  grantee  whose  name 
Is  afterwards  inserted  takes  a  good  title,  and 
this  is  true  though  the  blank  be  filled  in  the 
absence  of  the  grantor."  Bank  v.  Worthing- 
ton,  145  Mo.  92,  .46  S.  W.  745;  Field  v. 
Stagg,  52  Mo.  584;  Bnrnside  v.  Wayman,  49 
Mo.  356;  Otis  v.  Browning,  59  Mo.  App.  320. 
Of  course,  ■  if  the  authority  given  by  Mrs. 
Thummel  to  Lee  S.  Holden  had  been  to  fill 
the  blank  with  the  name  of  any  particular 
person,  and  he  had  Inserted  the  name  of 
any  other  person  thereon,  the  title  would  not 
have  passed  to  such  person,  as  against  Mrs. 
Thummel's  intended  grantee;  but  as  the  au- 
thority was  given  to  fill  the  blank  with  the 
name  of  any  person  he  might  select,  and  the 
person  he  selected  was  George  L.  Taylor, 
Taylor  became  her  intended  grantee,  and  the 
authority  was  not  executed  until  his  name 
was  inserted  in  the  blank..  The  momentary 
Insertion  of  the  name  of  Foster  by  the  scrive- 
ner, in  the  deed,  by  mistake,  being  without  au- 
thority either  from  Mrs.  Thummel  or  Lee  S. 
Holden,  conferred  no  title  upon  him,  detracted 
nothing  from  the  rights  of  Taylor,  and  the  in- 
sertion of  Taylor's  name  after  the  erasure  of 
Foster's  for  the  first  time  made  the  instru- 
ment complete,  as  was  intended  by  the  par- 
ties, and  passed  Mrs.  Thummel's  title  to  Tay- 
lor on  delivery  to  him,  and  upon  the  issue  of 
title  the  judgment  was  properly  for  the  de- 
fendant. But  It  is  not  seen  how  the  decree 
rendered  in  the  case  granting  defendant  the 
equitable  relief  prayed  for  can  be  sustained 
under  the  pleadings.  There  was  no  fact  per- 
tinent to  the  case,  alleged  in  the  answer,  that 
could  not  have  been  given  In  evidence  under 
the  general  issue.  The  issue  made  by  the 
facts  pleaded  was  purely  an  issue  at  law  up- 
on the  title,  each  party  claiming  title  under  a 
recorded  deed  from  a  common  source,— Mrs. 
Thummel.  Her  deed  to  Taylor,  under  whom 
the  defendant  claimed,  being  the  senior,  con- 
ferred the  better  title.  The  plaintiff  under- 
took to  defeat  it  by  attempting  to  show  that 
Taylor  was  not  in  fact  the  grantee  in  that 
deed.  In  this  he  failed.  This  was  the  whole 
scope  of  the  issue,  and  a  simple  judgment  in 
his  favor  would  have  covered  it  There  was 
no  necessity  for  invoking  the  power  of  a  court 
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of  equity  to  protect  his  legal  title,  apparent 
upon  the  face  of  the  deeds  themselves,  and  of 
the  record  thereof,  to  be  superior  to  that  of 
the  plaintiff.  The  fact  that  he  had  discharged 
the  Incumbrances,  subject  to  which  he  had 
taken  his  deed  in  accordance  with  his  cove- 
nant therein  so  to  do.  gave  him  no  equity 
against  the  plaintiff,  and  the  allegation  there- 
of in  his  answer,  together  with  the  allegation 
that  plaintiff's  deed  was  made  without  con- 
sideration and  for  a  fraudulent  purpose,  afford- 
ed no  grounds  for  the  interposition  of  those 
powers.  There  was  one  fact  disclosed  by  the 
evidence  that  might  perhaps  have  made  some 
show  as  a  ground  for  equitable  relief,  and 
that  was  the  declaration  by  Mrs.  Thummel 
in  her  deed  to  her  son.  the  plaintiff,  that 
her  prior  deed  to  Taylor  was  void  for  the  rea- 
son that  she  had  never  made  or  delivered  any 
deed  to  him  for  the  property.  But,  as  this 
fact  was  not  mentioned  or  counted  upon  In 
the  answer,  It  affords  no  support  to  the  de- 
cree, and  we  are  not  callpd  upon  to  decide 
whether  or  not  It  would  have  afforded  any 
ground  for  equitable  relief,  if  it  had  bees 
pleaded.  It  may  be  well  however  to  remark, 
In  passing,  that  as  a  rule  a  court  of  equity 
has  no  power  to  restrain  a  libel  on  title. 
Flint  v.  Burner  Co.,  110  Mo.  492,  19  S.  W.  804. 
As  the  case  stands,  the  decree  will  have  to  be 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  enter  up  judg- 
ment for  the  defendant  as  in  ejectment  All 
concur. 


SCHELL  v.  EQUITABLE  LOAN  3c  INVEST- 
MENT ASS'N  OP  SEDALIA. 
'Supreme  Court  of  Missouri.    March  21,  1899.) 

BUILDING  AND  LOAN  ASSOCIATIONS — POWBRS 
— USURY— PLEADING. 

1.  A  building-  and  loan  association  organized 
on  the  mutual  plan,  under  Rev.  St.  1879,  c.  21, 
art.  9,  has  no  power  to  contract  that  shares  of 
its  stock  pledged  by  a  borrowing  member  shall 
reach  their  par  value  within  a  fixed  time;  such 
power  not  being  contemplated  by  the  statute 
governing  such  associations,  and  its  exercise  be- 
ing likely  to  give  borrowing  members  a  share  of 
the  profits  that  would  be  unequal  to  that  of  the 
other  members. 

2.  In  an  action  against  a  building  and  loan  as- 
sociation for  a  cancellation  of  a  trust  deed  execut- 
ed to  secure  a  loan,  a  question  of  usury  is  not  in 
the  case,  where  the  ground  for  relief  is  based  on 
an  allegation  of  compliance  with  the  obligations 
of  the  deed,  and  no  mention  of  the  usurious  na- 
ture of  the  transaction  is  made. 

In  banc.  Appeal  from  circuit  court,  Greene 
county;  James  T.  Neville,  Judge. 

Suit  by  Charles  E.  Schell  against  the  Equi- 
table Loan  &  Investment  Association  of  Se- 
dalla.  Decree  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Barnett  &  Barnett  and  Sam.  H.  West,  for 
appellant   Massey  &  Tatlow,  for  respondent. 

ROBINSON,  J.  This  is  a  suit  In  equity,  in- 
stituted Id  the  Greene  circuit  court  by  the 
plaintiff,  a  borrowing  stockholder,  against  the 


Equitable  Loan  A  Investment  Association  of 
Sedalia,  a  building  and  loan  association  or- 
ganized under  article  9,  c  21,  Rev.  St.  1879,  to 
cancel  and  declare  satisfied  two  certain  deeds 
of  trust  on  lot  4  in  Keller's  addition  to 
Springfield,  Mo.,  given  to  secure  loans  ob- 
tained by  plaintiff  from  said  association.  On 
the  hearing  in  the  circuit  court,  the  issues 
were  found  for  the  plaintiff,  and  a  decree 
rendered  that  said  deeds  of  trust  be  canceled 
and  for  naught  held,  and  that  plaintiff  recover 
of  defendant  his  costs  expended  therein,  from 
which  judgment  defendant  appealed. 

The  petition,  after  stating  that  defendant 
is  a  building  and  loan  association  organized 
under  the  statutes  of  this  state,  in  substance 
alleges  that  on  the  20th  day  of  March,  1889. 
being  the  owner  of  the  real  estate  in  ques- 
tion, and  desirous  of  borrowing  $800  with 
which  to  build  a  dwelling  house  on  said  prem- 
ises, and  the  further  sum  of  $200  for  the  pur- 
pose of  making  certain  other  improvements 
thereon,  the  plaintiff  was  solicited  to  take  five 
shares  of  stock  In  the  association,  on  the  as- 
surance that  the  association  would  loan  hh:i 
said  sums  of  money  upon  his  securing  such 
loans  by  a  pledge  of  his  shares  and  a  deed 
of  trust  upon  his  Springfield  real  estate;  that 
thereupon  he  took  and  subscribed  for  five 
shares  of  stock  In  the  association;  that  on 
April  17,  1889,  the  defendant  loaned  the  plain- 
tiff from  Its  accumulated  assets  the  sum  of 
$SO0,  plaintiff  giving  his  note  therefor,  where- 
by he  obligated  himself  to  pay  the  sum  In 
100  monthly  payments  of  $12  per  month;  that 
afterwards,  on  April  12.  1890,  he  borrowed  of 
said  association  the  further  sum  of  $200,  and 
gave  his  note  promising  to  pay  the  last-named 
sum  in  100  monthly  payments  of  $3  per 
month;  and  that  the  loans  and  obligations 
assumed  in  relation  thereto  were  secured  by 
a  pledge  of  plaintiff's  five  shares  of  stock  and 
the  two  deeds  of  trust  in  question.  It  was 
further  alleged  that  both  deeds  of  trust  and 
the  notes  secured  thereby  contained  the  fol- 
lowing provision,  to  wit:   "The  payment  of 

said  monthly  sum  of    dollars  for  the 

full  period  of  said  one  hundred -months,  and 
fines  and  penalties,  shall  entitle  each  of  said 
shares  of  stock  to  redemption  by  said  asso- 
ciation at  the  par  value  of  $200  each,  and  the 
said  shares  so  entitled  to  redemption  shall  at 
the  end  of  said  one  hundred  months  be  taken 
and  canceled  by  said  association  in  full  satis- 
faction of  the  obligation,  and  of  the  deed  of 
trust  to  secure  the  same.  In  consideration  of 
the  said  redemption  of  the  said  stock  and  the 
satisfaction  of  this  obligation  and  said  deed 
of  trust,  at  said  end  of  one  hundred  months. 
I  hereby  waive  and  release  all  further  right, 
interest,  and  benefit  In  or  to  the  profits  and 
earnings  of  said  association,  and  hereby 
transfer  and  assign  same  to  said  association." 
The  petition  further  alleged  that  plaintiff  had 
fully  compiled  with  all  of  the  terms  and  con- 
ditions of  said  deeds  of  trust  and  the  obliga- 
tions secured  thereby,-  and  paid  all  monthly 
dues,  installments,  and  premiums,  as  therein 
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required,  for  the  full  period  of  100  months, 
and  that  thereupon  plaintiff  had  requested 
the  defendant  company  to  cancel  his  pledged 
shares,  and  acknowledge  satisfaction  of  said 
deeds  of  trust,  or  to  execute  and  deliver  to 
him  a  sufficient  deed  of  release  therefor,  the 
costs  and  charges  for  executing  same  baring 
been  tendered  to  the  defendant  therefor,  to 
do  which,  however,  the  association  has  re- 
fused, and  the  plaintiff  prays  that  the  defend- 
ant be  required  so  to  do,  and  that  said  deeds 
of  trust  be  adjudged  satisfied,  and  for  general 
relief.  The  answer  of  defendant,  after  ad- 
mitting the  incorporation  of  defendant  com- 
pany and  the  execution  of  the  notes  and 
deeds  of  trust,  In  substance  averred  that, 
while  the  face  or  par  value  of  plaintiff's 
shares  of  stock  was  $200  each,  yet  said  shares 
would  not  be  worth  their  face  value  until  by 
the  payment  of  dues  thereon  as  provided  by 
the  law  governing  building  and  loan  asso- 
ciations, together  with  the  profits,  they  would 
have  earned  $200  per  share;  that  under  the 
law  governing  building  and  loan  associations, 
and  the  by-laws  of  the  association,  the  ad- 
vancement so  made  to  the  plaintiff  was  upon 
the  full  estimated  or  maturity  value  of  his 
shares  of  stock,  with  the  understanding  that 
plaintiff  should  continue  to  pay  the  monthly 
dues  of  said  shares  until  they  bad  earned  or 
become  worth  the  sum  of  $200  per  share,  and 
should  also  pay  the  association  Interest  upon 
the  amount  so  advanced  until  such  time  as 
said  shares  should  mature,  together  with  the 
sum  bid  for  preference  and  priority  of  loan. 
It  was  further  averred  that  the  provision  in 
the  obligations  secured  by  the  deeds  of  trust 
sought  to  be  released,  to  the  effect  that  the 
shares  of  stock  pledged  to  secure  the  loans 
in  question  should  mature  and  be  entitled  to 
redemption  at  uie  par  value  of  $200  at  the 
end  of  100  months,  and  then  canceled  and 
satisfied,  should  be  construed  as  an  estimated 
period  at  which  said  stock  should  reach  its 
par  value,  and  not  an  absolute  guaranty  that 
it  would  so  mature,  and  that,  if  such  provi- 
sions can  be  construed  as  a  guaranty,  and 
plaintiff's  shares  should  be  worth  their  full 
par  value  within  the  100-month s  period,  then 
such  stipulation  is  violative  of  the  principle 
of  mutuality  between  the  shareholders,  and 
beyond  the  powers  of  the  association.  The 
defendant  further  averred  that  all  of  the 
shares  of  stock  held  by  the  nonborrowlng 
members  of  the  association  contained  a  provi- 
sion that  such  shares  should  also  mature  and 
be  redeemed  at  the  expiration  of  100  months 
from  the  date  thereof;  that  it  would  be  ut- 
terly Impossible  to  carry  out  such  provisions 
as  to  all  of  the  members  of  the  association, 
for  the  reason  that  such  shares  would  not  at 
the  expiration  of  the  100-montlis  period  have 
earned  the  full  sum  of  $200  per  share;  that, 
If  the  provision  in  >ne  deeds  of  trust  sought 
to  be  released,  providing  that  the  deeds  of 
trust  should  be  released  at  the  end  of  100 
months,  provided  the  dues,  interest,  and  pen- 
alties on  plaintiff's  pledged  shares  should 


have  been  fully  paid  up  to  that  period,  should 
be  enforced,  the  plaintiff  would  thus  acquire 
an  undue  preference  and  an  inequitable  ad- 
vantage over  the  free  shareholders  and  the 
other  members  of  the  association  holding 
shares  with  like  provisions  as  to  the  period  of 
maturity;  that  the  shares  of  stock  so  pledged 
by  plaintiff  had  not  matured,  but  had  only 
earned,  and  were  only  worth,  the  sum  of 
$141.14  per  share;  that  it  was  impossible  to 
carry  out  the  agreement  to  mature  plaintiffs 
stock  within  100  months,  and  also  mature  the 
shares  of  the  free  shareholders  containing  a 
similar  agreement  touching  the  time  of  ma- 
turity. The  plaintiff  replied  by  a  general  de- 
nial. 

It  appears  from  the  record  in  this  case  that 
the  plaintiff  has  compiled  with  all  the  terms 
and  conditions  of  the  obligations  entered  Into 
by  him  at  the  time  the  loans  In  question  were 
made,  and  paid  all  monthly  Installments,  dues, 
and  premiums  as  therein  required  for  the  full 
period  of  100  months.  His  pledged  shares 
of  stock,  however,  have  not  matured,  be- 
ing only  worth  at  the  time  this  suit  was  insti- 
tuted $141.15  per  share;  and  that,  if  the  de- 
cree of  the  court  below  Is  sustained  and  said 
deeds  of  trust  released,  there  will  be  a  result- 
ing loss  on  each  share  of  $56.80,  which  will 
fall  upon  the  free  shareholders.  The  evi- 
dence shows  that  It  Is  Impossible  to  mature 
the  shares  of  stock  so  pledged  by  plaintiff 
within  the  100-montbs  period,  and  at  the 
same  time  mature  the  shares  of  the  free 
shareholders  containing  a  similar  clause  as 
to  the  time  of  maturity. 

Counsel  for  plaintiff  contends  that  Bald 
deeds  of  trust  should  be  released  at  the  ex- 
piration of  the  100-months  period,  regardless 
of  the  fact  that  plaintiff's  shares  of  pledged 
stock  had  not  matured.  On  the  other  hand, 
defendant  insists  that  the  foregoing  clause  In 
the  notes  in  question  stipulating  for  a  release 
of  said  deeds  of  trust  at  the  end  of  100 
months,  provided  the  dues,  interest,  and  pen- 
alties on  said  shares  should  have  been  fully 
paid  for  that  period,  regardless  of  the -matu- 
rity of  said  stock  and  the  earnings  of  the  as- 
sociation, is  in  contravention  of  the  statutes 
of  Missouri  governing  building  and  loan  as- 
sociations, and  violative  of  the  principles  of 
mutuality  between  the  shareholders,  and  be- 
yond the  powers  of  the  defendant  company. 
The  precise  point  Involved  in  this  appeal  was 
before  the  court  In  banc  In  the  recent  case  of 
Bertche  v.  Association,  48  S.  W.  854,  where, 
after  a  full  review  of  the  authorities,  the  con- 
clusion was  reached  that  the  statutes  of  this 
state  governing  building  and  loan  associa- 
tions must  be  considered  as  forming  a  part  of 
the  contract  between  the  borrowing  members 
and  the  association,  and  should  be  so  read 
Into  their  contract  as  to  prevail  over  their 
language,  and  that  the  provision  In  the  bor- 
rowing stockholders'  obligations,  providing 
that  the  pledged  shares  should  reach  their 
par  value  at  the  end  of  100  months,  and 
their  deeds  of  trust  released,  regardless  of  the 
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earnings  of  the  association,  was  In  contraven- 
tion of  the  chartered  powers  of  the  associa- 
tion at  the  time  of  its  organisation,  and  sub- 
versive of  the  legislative  scheme  governing 
building  and  loan  associations  at  that  time, 
and  beyond  the  powers  of  its  officers;  and  we 
see  no  reason  for  departing  from  the  rule 
thus  announced.  The  record  now  under  con- 
sideration presents  Just  such  a  case.  A  care- 
ful examination  of  the  records  in  both  cases 
satisfies  us  that  the  facts  in  this  case,  with 
the  exceptions  already  noted,  do  not  substan- 
tially differ  from  those  appearing  in  the  rec- 
ord in  that  case.  Consequently  the  decision 
In  Bertche  v.  Association,  supra,  dominates 
this  case.  There,  as  here,  it  was  contended 
that  the  terms  of  the  obligation  entered  into 
by  the  borrowing  stockholders  provided  that 
the  stock  pledged  to  secure  the  loans  In 
question  should  reach  its  full  face  or  par  val- 
ue at  the  end  of  100  months,  and  the  deed  of 
trust  securing  such  loans  satisfied  and  releas- 
ed, regardless  of  the  earnings  of  the  associa- 
tion and  the  fact  that  said  shares  had  not 
matured.  In  that  case  It  was  explained  that 
the  statute  of  1889,  which  was  in  force  at  the 
time  this  loan  was  made,  did  not  authorize 
the  fixing  of  a  period  of  100  months  at  which 
the  shares  of  stock  in  a  building  and  loan  as- 
sociation should  reach  its  par  value.  Mani- 
festly it  was  not  contemplated  by  the  stat- 
ute governing  building  and  loan  associations 
that  any  definite  or  arbitrary  period  should 
be  fixed  by  the  association  at  which  its  shares 
of  stock  should  reach  their  par  value.  Conse- 
quently It  was  beyond  the  powers  of  the  as- 
sociation, a  mere  creature  of  the  statute,  to 
fix  an  arbitrary  period  of  100  months  in 
which  its  shares  of  stock  should  reach  maturi- 
ty. It  was  also  pointed  out  in  that  case  that 
a  building  and  loan  association  organized  un- 
der the  mutual  plan  must  treat  all  its  mem- 
bers equally,  and  any  contract  whereby  one 
shareholder  obtains  a  greater  share  of  the 
profits  than  another  would  be  violative  of  the 
principles  of  mutuality  between  the  share- 
holders. 

As  to  the  point  made  in  the  very  able  and 
exhaustive  brief  of  counsel  for  plaintiff,  that 
there  was  usury  in  these  loans,  it  suffices  to 
say  that  this  Is  not  a  suit  for  an  accounting 
In  which  the  debtor  pleads  usury,  and  asks 
credit  for  the  amount  of  usurious  Interest 
paid.  The  plaintiff,  on  the  contrary,  by  his 
petition  filed  herein  bases  his  claim  to  relief 
solely  upon  the  provision  in  said  obligations 
and  deeds  of  trust  providing  for  a  release 
thereof  vt  the  expiration  of  100  months,  and 
upon  the  further  fact  that  he  has  complied 
with  the  terms  and  conditions  of  said  obliga- 
tions by  paying  all  monthly  installments,  as 
therein  required,  for  the  period  of  100  months, 
and,  having  so  complied  with  his  obligations, 
is  entitled  to  the  stipulated  release  of  his 
deeds  of  trust  and  the  cancellation  of  his  said 
shares.  No  mention  whatever  is  made  in  the 
pleadings  as  to  the  usurious  nature  of  the 
transaction.  Moreover,  the  circuit  court  does 


not  base  its  decree  on  the  fact  that  usury  has 
been  exacted:  but  the  Judgment  below,  as 
shown  by  its  recital,  is  predicated  on  the  fact 
that  plaintiff  has  paid  his  monthly  dues.  In- 
stallments, and  premiums  for  the  period  of 
100  months.  The  question  of  usury  was  not 
in  this  case  upon  its  .  pleadings,  and  need  not 
now  be  discussed  on  this  appeal.  Judgment 
of  the  circuit  court  will  therefore  be  reversed, 
and  plaintiff's  bill  dismissed. 

GANTT,  O.  J.,  and  SHERWOOD  and  MAR- 
SHALL, JJ.,  concur.  BRACE  and  VALLI- 
ANT,  JJ,  not  sitting.   BURGESS,  J„  absent. 


ELLIOTT  v.  BUFFINGTOX. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  9,  1899.) 

PUBLIC  LANDS— SALE    BY   COUNTY  COURT- 
QUITCLAIM  DEED— INNOCENT  PURCHASER 
— NOTICE — JUDGMENT— REFORMATION. 

1.  Proof  that  a  person  bought  the  title  U 
swamp  land  from  a  county  is  tantamount  to 
proof  of  a  sale  by  the  county  court,  since  no 
Bwnmp  land  can  be  bought  from  a  county  without 
an  order  of  the  court. 

2.  Under  Rev.  St.  1879,  §  671,  authorizing  a 
county  court  to  appoint  a  commissioner  to  sell 
any  realty  belonging  to  the  county,  and  section 
6205,  giving  the  county  court  control  of  swamp 
lands  patented  to  a  county,  to  dispose  of  in  like 
manner  as  is  provided  for  the  conveyance  of 
other  county  lands,  a  deed  executed  by  a  commis- 
sioner, under  an  order  of  the  court,  conveying 
county  Swamp  lands,  vests  title  in  the  purchaser, 
though  sections  (1153  and  6154  provide  for  a 
conveyance  by  the  president  of  the  court,  coun- 
tersigned by  the  clerk. 

3.  A  grantee,  for  value,  without  notice,  in  a 
quitclaim  deed,  acquires  the  same  rights  against 
an  unrecorded  deed  as  any  other  innocent  pur- 
chaser. 

4.  Where  a  petition  claimed  a  "part"  of  lands 
described  therein,  lying  on  a  certain  side  of  a  riv- 
er, and  the  finding  was  for  plaintiff  for  the  lands 
"sued  for  and  described  in  the  petition,"  but  the 
clerk,  by  oversight,  entered  judgment  for  the 
whole  of  the  lauds  mentioned  by  government 
numbers,  the  mistake  should  be  corrected  by  the 
circuit  court  nunc  pro  tunc. 

Appeal  from  circuit  court,  Charlton  county; 
W.  H.  Brownlee,  Special  Judge. 

Action  by  George  N.  Elliott  against  Benja- 
min R.  Buffington.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Crawley  &  Son,  for  appellant  O.  P.  Smith 
and  A.  W.  Mullins,  for  respondent 

GANTT,  P.  J.  Action  of  ejectment,  In  or- 
dinary statutory  form,  in  the  circuit  court  of 
Charlton  county.  Petition  filed  February  19. 
1S04.  to  recover  possession  of  all  .that  part  of 
the  S.  E.  %  of  N.  W.  Y*  of  section  27,  and  the 
S.  W.  %  of  section  27,  and  B.  %  of  S.  E.  »4  of 
section  28,  and  S.  W.  V*  of  S.  E.  %  of  sec- 
tion 28,  and  the  N.  %  of  the  N.  E.  Vi  of  sec- 
tion 33,  and  the  S.  W.  %  of  the  N.  W.  %  of 
section  34,  all  in  township  No.  55,  range  17, 
lying  and  being  on  the  north  and  west  sides 
of  the  Chariton  river,  In  Chariton  county. 
Defendant  in  his  answer,  admitted  posses- 
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ston,  but  denied  all  other  allegations  In  the  pe- 
tition. Plaintiff  deduced  title  as  follows: 
First,  the  patent  from  the  state  of  Missouri 
to  Chariton  county,  dated  November  12,  1869, 
granting  to  said  county  all  the  lands  in  con- 
troversy in  this  case,  and  all  other  swamp 
and  overflowed  lands  in  said  Charlton  county; 
second,  an  order  of  the  county  court  of  said 
Charlton  county,  made  on  May  8,  1883,  ap- 
pointing John  A.  Lee,  clerk  of  said  county 
court,  deed  commissioner,  to  convey,  by  prop- 
er deeds,  swamp  and  overflowed  lands,  sold 
under  the  orders  of  said  court,  to  the  pur- 
chasers thereof;  third,  two  deeds  executed  by 
John  A.  Lee,  deed  commissioner,  for  and  on 
i>ebaif  of  said  Chariton  county,  each  to  A 
G.  Kennedy,  and  dated,  acknowledged,  and 
recorded  on  the  29th  day  of  November,  1888, 
conveying  to  said  ' Kennedy  all  the  lands  in 
controversy  in  this  case;  fourth,  two  patents 
from  Chariton  county,  to  A.  G.  Kennedy,  dated 
the  9th  day  of  February,  1894,  for  all  the 
lands  in  question  in  this  case,  and  reciting  in 
said  patents  that  said  Kennedy  made  full  pay- 
ment for  said  lands  on  the  27th  day  of  No- 
vember, 1886;  fifth,  the  record  of  a  deed  of 
general  warranty  from  A.  G.  Kennedy  and 
his  wife  to  Malcolm  Bliss,  dated  November 
27,  1886,  and  recording  in  the  recorder's  of- 
fice of  Charlton  county  on  December  3,  1886, 
which  deed  conveyed  all  the  lands  in  question 
in  this  case;  sixth,  two  deeds  of  quitclaim 
from  Malcolm  Bliss  and  wife  to  Alonzo  L. 
Welch,  dated,  respectively,  on  the  8th  and 
16th  of  December,  1893,  and  duly  recorded  in 
the  recorder's  offlce  of  Chariton  county  De- 
cember 12  and  22,  1893,  conveying  all  the 
lands  in  controversy  in  this  case;  seventh, 
two  quitclaim  deeds  -from  Alonzo  L.  Welch 
and  wife  to  George  N.  Elliott,  the  plaintiff, 
dated,  respectively,  on  December  12  and  22, 
1893,  and  acknowledged  and  recorded  on  the 
day  of  their  dates,  respectively,  which  deeds 
convey  all  the  lands  in  question  in  this  case. 
The  plaintiff,  on  the  trial,  also  Introduced 
proof  that  John  A  Lee  was  the  clerk  of  the 
county  court  of  said  Chariton  county  from 
January  1,  1883,  to  January  1,  1891.  The 
plaintiff  also  offered  and  read  In  evidence  a 
special  act  of  the  legislature,  entitled  "An 
act  to  prescribe  the  manner  of  conveying 
swamp  lands  in  Charlton  county,"  approved 
March  15,  1861  (Sess.  Acts  1860-61,  p.  394). 
George  N.  Eflliott  testified  that  the  defendant 
had  about  300  acres  of  the  land  inclosed,  and 
used  it  for  pasturage. 

For  the  defendant,  A.  G.  Kennedy  testified 
that  he  purchased  of  Charlton  county  the 
lands  that  he  conveyed  to  Malcolm  Bliss;  that 
when  be  (Kennedy)  purchased  the  lands  be 
received  certificates  of  purchase,  and  that  he 
paid  for  the  lands  in  full,  and  presented  the 
treasurer's  receipts,  showing  such  payments, 
to  John  A.  Lee,  who  executed  to  him  (Ken- 
nedy) the  deeds  in  evidence;  that,  after  he 
bought  and  paid  for  the  lands,  he  sold  and 
conveyed  them  by  warranty  deed  to  Malcolm 
Bliss.    For  the  purpose  of  showing  title  to 


the  land  in  question,  the  defendant  offered  in 
evidence  a  deed  from  Malcolm  Bliss  and  wife 
to  "one  Gendron,"  dated  October  5,  1887,  and 
filed  for  record  21st  of  March,  1894;  but,  on 
objections  being  made  to  the  deed  by  plain- 
tiff, the  defendant  withdrew  it  for  the  time 
being,  and  offered  and  read  in.  evidence  the 
deposition  of  L.  E.  Gendron,  taken  on  the 
29th  of  March,  1894.  This  witness  testified 
that  in  1887  he  traded  three  lots  in  the  city 
of  Independence  to  Malcolm  Bliss,  "and  he 
sold  me  some  land  in  Chariton  county,  Mo. 
That  land  was  the  only  land  in  Chariton  coun- 
ty that  Bliss  ever  made  a  deed  to.  At  the 
time  of  my  trade  with  Bliss,  me  and  my 
brother  owned  the  lots  in  Independence.  My 
brother's  name  is  Julius  Gendron.  *  •  * 
Bliss  was  to  pay  $11,600  for  the  lots,  and  gave 
me  the  land  In  Chariton  county  to  the  amount 
of  $9,600,  and  made  up  the  rest  by  giving  me 
three  notes,  secured  on  the  lots  I  traded  him. 
•  •  •  I  saw  the  deed  to  the  Chariton  coun- 
ty lands  several  weeks— three  or  four  weeks 
—before  it  was  delivered  to  me.  *  •  • 
When  I  first  saw  the  deed,  it  was  made  to 
L.  E.  Gendron;  that  is,  to  myself.  •  *  * 
When  he  showed  me  the  deed  to  L.  E.  Gen- 
dron, I  asked  him  to  make  it  to  J.  E.  Instead 
of  L.  E.  *  •  •  When  he  delivered  it  to 
me,  the  deed  had  been  changed,  as  requested, 
to  J.  E.  Gendron.  The  'L'  In  the  deed  had 
been  changed  to  'J'  before  it  was  delivered 
to  me.  The  'T  in  the  deed  stands  for  Julius. 
That  is  my  brother.  Julius  and  I  in  com- 
pany own  the  land.  *  *  *  This  deed  in 
question  is  the  only  deed  Bliss  ever  made 
me  or  my  brother  for  this  land.  The  change 
was  made  from  L.  E.  Gendron  to  J.  E.  Gen- 
dron before  the  deed  was  delivered  to  me.— 
while  it  was.  in  Mr.  Bliss'  possession,  before 
delivery.  That  deed  was  not  recorded  until 
just  a  few  days  ago,— last  Tuesday,  I  think, 
or  Wednesday  morning,— at  Chariton  county, 
Missouri."  The  defendant's  counsel  then 
again  offered  in  evidence  the  deed  from  Mal- 
colm Bliss  and  wife  to  J.  E.  Gendron,  dated 
October  5,  1887,  and  recorded  March  21,  1894; 
and,  against  the  plaintiff's  objections,  the 
court  admitted  said  deed  tn  evidence.  Mal- 
colm Bliss,  in  his  deposition  taken  March  20, 
1894,  and  read  in  evidence  by  defendant, 
testified:  That  he  formerly  owned  two  or 
three  thousand  acres  of  swamp  land  In  Charl- 
ton county,  which  he  obtained  from  Kennedy. 
That  a  good  many  years  ago  he  made  a  trade 
with  L.  E.  Gendron,  and  gave  him  some  wild 
lands  in  Chariton  or  Wayne  county,  or  both, 
and  took  in  exchange  some  building  lots  in 
Independence.  The  consideration  for  the 
land  was  the  lots  In  Independence.  "I  sup- 
pose I  have  some  interest  there  yet  How 
much,  I  don't  know.  Haven't  looked  It  up." 
That  in  December,  1893,  he  made  two  quit- 
claim deeds  to  some  Chariton  county  land, 
but  does  not  know  the  grantee's  name.  That 
he  looked  over  the  deeds  to  see  the  number 
of  acres  included,  and  that  was  all.  That 
he  had  no  correspondence  with  Alonzo  L. 
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Welch  about  the  matter,  but  that  the  corres- 
pondence was  with  George  X.  Elliott,  who 
sent'  him  (Bliss)  the  deed  to  execute.  "Forty 
cents  an  acre  was  the  consideration  I  receiv- 
ed." The  defendant,  by  his  counsel,  on  Oc-  j 
tober  16,  1885,  took  the  deposition  of  the  j 
plaintiff,  George  N.  Elliott,  and  on  the  trial 
the  defendant  read  the  same  in  evidence  "as 
an  admission."  In  that  deposition  the  plain- 
tiff testified  that  at  his  Instance  the  county 
court  Issued  the  two  patents  In  evidence  to 
Kennedy;  that  he  (plaintiff)  then  owned  the 
lands,  and  Kennedy  had  no  Interest  In  them; 
that  his  (plaintiff's)  title  was  based  on  the 
title  he  acquired  through  a  deed  from  Ken- 
nedy to  Bliss,  and  from  Bliss  to  Welch,  and 
from  Welch  to  plaintiff.  "Q.  Did  you  ever 
know  anybody  to  be  in  the  actual  possession 
of  the  lands  ,  in  controversy,  other  than  Mr. 
Bufflngton,  the  defendant?  A.  No;  I  never 
knew  of  anybody  being  in  possession  of  it  at 
all.  Q.  Who  was  In  possession  of  it  when 
you  bought  from  Mr.  Welch?  A.  I  didn't 
know  that  anybody  had  possession  of  it  I 
just  supposed  it  was  like  all  or  a  large  part 
of  those  bottom  lands,— just  laying  out,— and 
did  not  know  it  was  inclosed  at  all  until  we 
went  up  there.  Q.  When  did  you  first  learn 
that  Mr.  Gendron  claimed  to  be  the  grantee 
of  these  lands?  A.  I  think  it  was  some  time 
in  March,  1894.  Q.  Previous  to  that  time, 
and  before  you  applied  to  the  county  court 
for  a  patent,  hadn't  you  been  Informed  that 
Bliss  had  conveyed  his  Interest  in  these  lands 
before  he  conveyed  to  Welch?  A.  No,  sir;  I 
had  not."  And  in  his  said  deposition  the 
plaintiff  further  testified:  That  he  was  act- 
ing for  Mr.  Welch  when  he  wrote  the  letters 
In  evidence  to  Mr.  Bliss.  Mr.  Welch  said  to 
plaintiff  that  if  he  could  find  Mr.  Bliss  and 
buy  the  lands,  he  (Welch)  would  pay  plain- 
tiff well  for  his  trouble.  The  actual  consid- 
eration paid  to  Bliss  Is  expressed  In  the  deeds, 
the  amount  being  {227.  Alonzo  L.  Welch, 
called  by  defendant,  testified:  "I  employed 
George  N.  Elliott  to  purchase  the  lands  in 
question  from  Mr.  Bliss.  I  knew  the  N.  W. 
5  51  17,  but  had  no  knowledge  of  the  land  in 
suit  here  before  my  purchase  from  Bliss, — 
only  what  the  record  showed.  •  *  •  The 
land  I  employed  Mr.  George  N.  Elliott  to  buy 
for  me  from  Bliss — the  piece  the  first  conver- 
sation occurred  over— was  the  northwest  5 — 
54—17.  •  •  •  That  is  the  piece  I  got  and 
now  own.  The  second  conversation  was  aft- 
er he  received  a  letter  through  the  mail.  He 
came  into  my  office  and  said,  'I  have  got  an 
answer  from  Mr.  Bliss,  stating  that,  If  you 
will  take  all  the  land,  that  you  can  have  It  at 
40  cents  an  acre.'  •  •  •  I  told  him  to 
look  up  and  see  how  much  Mr.  Bliss  owned, 
—how  much  I  would  have  to  pay  for  it;  and 
I  forget  the  number  of  acres,  but  I  think  it 
came  to  $185.  I  told  him  I'd  agree  to  take 
it;  told  him  to  make  the  deed  and  send  it  on 
for  signature,  and  I  would  have  the  money 
ready.  After  the  deed  came*,  I  paid  him  the 
money  for  the  deed,  and  put  the  deed  on  rec- 


ord, and  In  a  day  or  two  be  came  back,  and 
said  he  made  a  mistake  of  80  acres  of  land; 
that  Is.  he  made  the  trade  for  me  to  buy  all 
the  land,— he  would  like  for  me  to  pay  for 
the  other  land.  I  asked  him  how  much  it 
was,  and  he  said,  '80  acres.'  *  *  *  They 
sent  on  and  got  the  deed,  and  I  paid  the 
money,  $32.  The  record  title  to  the  land  I 
wanted  was  In  Bliss.  I  had  written  a  letter 
to  Kansas  City,  asking  Mr.  Bliss  what  he 
would  take  for  the  land.  I  think  the  letter 
was  returned  to  me.  I  asked  Mr.  Elliott  If 
he  could  locate  Mr.  Bliss,  and  he  said  be 
thought  he  could.  I  told  him  I  would  pay 
him  well  If  he  got  me  a  quitclaim  deed  from 
Mr.  BUss  for  the  northwest  quarter,  5—54—17. 

*  *  *  After  the  land  had  been  deeded  to 
me,  I  proposed  to  Mr.  Elliott  to  deed  him  the 
land  in  65—17,  In  consideration  of  his  services 
in  getting  me  the  deed  to  the  northwest  %  of 
5  51  17,  and  the  use  of  his  abstracts  as  long 
as  I  stayed  here.  He  accepted  my  offer,  and 
I  made  him  the  deed.  •  *  *  Don't  think 
the  land  worth  much.  Had  a  conversation 
with  Mr.  Bufflngton  about  a  year  before,  and 
he  said  It  was  worth  about  40  cents  an  acre. 

*  *  *  I  knew  nothing  about  Bliss  having 
conveyed  this  land  before,  and  bought  the 
land  in  good  faith.  *  •  •  The  taxes  on 
this  land  In  controversy  have  not  been  paid 
for  four  or  five  years."  The  defendant  then 
offered  in  evidence  a  sheriff's  deed,  executed 
by  the  sheriff  of  Chariton  county,  dated  July 
IS,  1894,  purporting  to  convey  the  Interest  of 
L.  E.  Gendron  in  and  to  the  lands  In  question 
to  the  defendant,  Bufflngton.  This  deed, 
against  plaintiff's  objections,  was  admitted 
in  evidence.  This  deed  recited  that  two 
judgments  were  rendered  In  the  court  of  G. 
P.  Purcell,  a  Justice  of  the  peace  within  and 
for  Blue  township,  Jackson  county,  Mo.,  on 
September  18,  1888,  in  favor  of  A.  H.  Spell- 
man  and  against  L.  E.  Gendron,  each  for 
$278.83,  and  transcripts  thereof  were  filed  in 
the  office  of  the  clerk  of  the  circuit  court  of 
said  Jackson  county  on  October  3,  1888.  and 
that  alias  executions  Issued  thereon  April  25, 
1884,  directed  to  the  sheriff  of  Chariton  coun- 
ty, who  levied  on  the  land  in  controversy  on 
May  8,  1804,  as  the  property  of  said  L.  E 
Gendron,  and  advertised  and  sold  the  same 
on  the  18th  of  July,  1894,  and  Benjamin  R. 
Burlington  became  the  purchaser  thereof,  and 
to  whom  the  sheriff  executed  the  deed  on  said 
13th  day  of  July,  1894.  The  defendant  offer- 
ed no  evidence  of  any  other  claim  of  title  to 
the  land. 

For  the  plaintiff  the  court  declared  the  law 
as  follows:  "(1)  The  plaintiff  has  produced 
and  shown  in  evidence  a  complete  and  con- 
nected chain  of  legal  title  to  the  lands  m  ques- 
tion from  the  United  States  down  to  the  plain- 
tiff, and  the  finding  and  judgment  should  be 
for  him,  unless  his  right  to  recover  be  de- 
feated by  the  deed  from  Malcolm  BUss  and 
wife  to  L.  E.  or  J.  E.  Gendron  offered  In  evi- 
dence by  defendant.  (2)  The  court  further 
declares  the  law  to  be  that  If  It  appears  from 
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the  evidence  Alonzo  L.  Welch  purchased  the 
lands  In  question  from  Malcolm  Bliss,  In 
whom  the  record  title  thereto  then  stood,  and 
paid  him  a  valuable  consideration  therefor, 
then  the  deed  in  evidence,  from  said  Malcolm 
Bliss  and  wife  to  said  Alonzo  L.  Welch,  dated 
December  8,  1S93,  and  recorded  December  12, 
1893,  and  the  deed  from  said  Bliss  and  wife 
to  said  Welch,  In  evidence,  dated  December 
1G,  1S93,  and  recorded  December  22,  1893,  are 
.sufficient  to,  and  did,  convey  to  said  Welch 
the  title  to  the  said  lands,  notwithstanding 
said  Malcolm  Bliss  and  wife  had  theretofore, 
on  October  8,  1S87,  executed  to  one  Gendron 
the  deed  produced  In  evidence  by  the  defend- 
ant, but  which  deed  was  not  filed  for  record 
until  subsequent  to  the  recording  of  said 
deeds  from  said  Bliss  and  wife  to  said  Welch, 
to  wit,  on  March  21,  1894."  And  for  the  de- 
fendant the  court  declared  the  law  as  follows: 
"(1)  It  Is  alleged  in  the  petition  and  admitted 
by  the  answer  that  the  defendant,  Benjamin 
Bufflngton.  was  In  possession  of  all  the  lands 
in  controversy  at  the  date  of  the  commence- 
ment of  this  action,  and  there  is  no  evidence 
that  the  plaintiff  was  ever  in  the  actual  pos- 
session of  any  of  the  lands  In  controversy. 
The  court  therefore  declares  the  law  to  be 
that  the  mere  possession  of  the  defendant, 
Bufflngton,  Is  sufficient  to  defeat  the  plain- 
tiff's recovery,  unless  the  court,  from  the  evi- 
dence in  the  case,  shall  find  that  tne  plain- 
tiff, George  X.  Elliott,  was  the  owner  of  said 
land  at  the  date  of  the  commencement  of  this 
action."  The  court  found  for  the  plaintiff, 
and  the  defendant  appealed  to  this  court 

The  principal  contention  of  defendant  Is 
that  the  two  deeds  from  John  A.  Lee,  com- 
missioner appointed  by  the  county  court,  to 
Kennedy,  were  wholly  ineffectual  to  convey 
the  interest  of  Charlton  county  In  these  lands 
in  suit  In  the  view  we  take  of  the  case,  it 
Is  entirely  unnecessary  to  consider  the  local 
net  of  1861,  approved  March,  18C1  (Laws  Mo. 
1860-01,  p.  394).  The  county  court  of  Chari- 
ton county  on  the  8th  day  of  May,  1SS3,  ap- 
pointed John  A.  Lee  deed  commissioner,  to 
convey,  by  proper  deeds,  swamp  and  over- 
flowed lands  sold  under  the  orders  of  the  said 
county  court.  On  the  29th  day  of  November, 
18S6,  said  Lee,  while  still  commissioner,  made, 
executed,  acknowledged,  and  delivered  to  A. 
(.5.  Kennedy  the  two  deeds  now  contested  by 
defendant  The  insistence  of  counsel  that 
there  is  not  a  scintilla  of  evidence  showing 
that  Kennedy  bought  or  that  the  court  sold 
him,  these  lands,  Is  not  supported  by  the  rec- 
ord. On  the  contrary.  It  most  conclusively 
appears  from  evidence  offered  by  defendant 
himself  that  a  part  of  the  land  In  controversy 
was  purchased  of  Chariton  county  by  Caswell 
Courtney,  who  paid  20  per  cent  of  the  pur- 
chase price  thereon,  and  received  a  certificate 
of  purchase  for  said  land,  and  subsequently 
sold  his  interest  therein,  and  assigned  his  cer- 
tificate of  purchase  to  A.  G.  Kennedy,  who 
paid  to  said  county  the  balance  of  the  pur- 
chase money  in  full,  principal  and  Interest, 


and  that  as  to  the  remainder  of  said  land, 
the  said  Kennedy  purchased  It  of  said  county, 
and  paid  the  purchase  price  in  full,  and  re- 
ceived a  certificate  of  purchase  therefor.  The 
distinction  between  a  sale  by  the  court  and 
one  by  the  county  Is  not  tenable.  Xo  swamp 
lands  of  the  county  could  be  sold  without 
consent  or  the  order  of  the  county  court 
Hence,  when  the  evidence  showed  that  Court- 
ney and  he  had  bought  the  county's  title,  It 
was  tantamount  to  proof  of  a  sale  by  the 
court  The  order  appointing  Lee  authorized 
the  deed  to  Kennedy. 

The  further  contention  that  when  Lee  was 
appointed  commissioner,  and  when  he  execut- 
ed these  conveyances,  the  general  laws  of 
this  state  governing  the  sale  and  conveyance 
of  swamp  lands  restricted  the  sale  to  those 
made  by  the  county  court  and  prescribed  that 
the  conveyance  could  only  be  by  patent  by 
the  president  of  the  court,  and  countersigned 
by  the  county  clerk,  is  also  untenable.  It  has 
been  so  recently  decided  (In  Hall  v.  Gregg,  138 
Mo.  286,  39  S.  W.  804)  that  sections  6153, 
6154,  Rev.  St.  1879,  did  not  provide  the  exclu- 
sive method  of  conveying  swamp  lands,  but 
that  the  county  courts  could  avail  themselves 
of  sections  671,  6205,  Id.  (being  sections  2398. 
6515,  Rev.  St  1889),  that  we  deem  it  unnec- 
essary to  again  repeat  the  reasons  which  led 
to  that  construction.  There  Is  no  conflict  be- 
tween the  different  provisions,  and  the  county 
courts  may  resort  to  either  method.  It  fol- 
lows that  the  commissioner's  two  deeds  con- 
veyed the  lands  in  dispute  to  Kennedy.  Ken- 
nedy and  wife  conveyed  the  lands  to  Malcolm 
Bliss  by  a  proper  deed,  duly  recorded,  Decem- 
ber 3,  1886. 

Alonzo  Welch  having  purchased  the  lands 
for  a  present  valuable  consideration  from 
Bliss,  without  any  notice  or  knowledge  that 
Bliss  had  previously  conveyed  the  same  lands 
to  Gendron,  the  title  passed  to  him,  notwith- 
standing his  deed  was  only  a  quitclaim  deed. 
It  has  been  repeatedly  decided  by  the  court 
that  a  grantee  for  value,  and  without  notice. 
In  a  quitclaim  deed,  acquires  the  same  rights 
against  an  unrecorded  deed  of  which  he  has 
no  actual  notice  as  any  other  innocent  pur- 
chaser; that  he  Is  protected  by  our  recording 
acts.  Fox  v.  Hall,  74  Mo.  315;  Munson  v. 
Ensor,  94  Mo.  504,  7  S.  W.  108;  Ebersole  v. 
Rankin,  102  Mo.  488,  15  S.  W.  422;  Hope  v. 
Blair,  105  Mo.  85,  16  S.  W.  505;  Hicicman  v. 
Green,  123  Mo.  178,  22  S.  W.  455,  and  27  S. 
W.  440.  This  view  of  the  law  renders  un- 
necessary a  discussion  of  what  effect  would 
have  resulted  from  the  delivery  of  the  patents 
to  plaintiff  Instead  of  Kennedy,  the  original 
purchaser,  if  plaintiff's  title  rested  upon  said 
patents.  As  the  commissioner's  deeds  were 
valid,  the  patents  were  useless. 

Finally,  It  appears  that  while  plaintiff's  pe- 
tition only  sought  a  recovery  of  "that  part  of 
the  lands  described  lying  and  being  on  the 
north  and  west  side  of  the  Charlton  river," 
and  the  court's  finding  was  "plaintiff  Is  enti- 
tled to  the  possession  of  the  land  sued  for 
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and  described  In  plaintiff's  petition,"  the 
clerk,  by  oversight,  entered  the  Judgment  for 
all  of  the  lands  mentioned  by  government 
numbers,  Instead  of  "that  part  of  said  num- 
bers lying  north  and  west  of  the  Charlton  riv- 
er." This  is  such  an  evident  mistake  that  the 
circuit  court  can  correct  it  by  a  nunc  pro  tune 
entry  from  the  abundant  records  for  that  pur- 
pose, and  does  not  require  the  reversal  of  the 
judgment.  On  the  contrary,  the  Judgment 
will  be,  and  is,  affirmed,  with  directions  to  the 
circuit  court  to  correct  the  clerk's  entry  so  as 
to  conform  to  the  petition  and  the  court's 
finding. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


HANNIBAL  &  ST.  J.  R.  CO.  v.  TOTMAN. 

(Supreme  Court  of  Missouri.  Division  No.  1. 
May  23,  1880.) 

RAILROADS— STATION  GROUNDS — PUBLIC  USB 
—ADVERSE  POSSESSION— LIMITATION. 
The  acquiring  of  land  by  a  railroad  for  right 
of  way  and  station  grounds  is  an  appropriation 
to  a  public  use,  within  Rev.  St  1889,  §  6772, 
preventing  the  running  of  limitations  against 
land  bo  appropriated. 

Appeal  from  circuit  court,  Clinton  county; 
William  S.  Herndon,  Judge. 

Action  by  the  Hannibal  &  St.  Joseph  Rail- 
road Company  against  Edward  Totman. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

This  is  an  action  of  ejectment,  commenced 
November  30,  1884,  to  recover  a  small  strip 
of  land  in  the  town  of  Cameron.  The  peti- 
tion is  In  proper  form,  and  the  defense  Is  the 
statute  of  limitations.  The  cause  was  sub- 
mitted to  the  court  upon  an  agreed  statement 
of  facts,  from  which  it  appears  that  In  185C 
the  plaintiff,  a  railroad  company,  owning  and 
operating  a  railroad  through  that  portion  of 
the  state,  acquired  title  to  a  strip  of  land 
running  through  the  town  of  Cameron  for  its 
right  of  way,  depot,  and  station  grounds,  and 
has  had  the  same  in  its  possession  and  in  use 
in  its  general  railroad  business  ever  since  that 
date,  except  that  small  part  thereof  which  Is 
the  subject  of  this  suit,  and  which  was  also 
in  such  possession  and  use  of  plaintiff  until 
1881,  when  one  Aldrich  went  upon  it,  claim- 
ing to  be  the  owner,  and  sold  It  to  defendant, 
in  1882,  for  $125,  when  defendant  took  pos- 
session, Inclosed  it  with  a  fence,  erected  build- 
ings on  It,  and  has  been  in  possession  ever 
since,  claiming  It  as  his  own;  that  from  1858 
to  1871  the  land  in  dispute  was  embraced  in 
a  fence  by  plaintiff,  which  Inclosed  other  land 
of  the  right  of  way  strip,  and  plaintiff  has 
continually  since  1856  claimed  title  and  right 
to  its  possession,  and  in  1882  or  1883  notified 
defendant  of  such  claim,  and  demanded  pos- 
session, which  defendant  refused,  claiming  to 
own  it  himself;  that  the  rental  value  for  the 
last  seven  years  before  the  trial  was  $3  per 
month.   The  finding  and  judgment  of  the 


court  was  for  the  defendant,  and,  after  due 
proceedings,  the  cause  is  here  for  review  on 
plaintiff's  appeal. 

Spencer  &  Mosman,  for  appellant  Turney 
&  Goodrich,  for  respondent. 

VALLIANT,  J.  (after  stating  the  facts). 
Under  this  statement  of  facts  the  only  ques- 
tion presented  for  our  consideration  is,  does 
the  statute  which  limits  the  time  in  which  an 
action  to  recover  possession  of  land  may  be 
commenced,  apply  to  an  action  by  a  railroad 
company  to  recover  possession  of  land  ac- 
quired by  it  for  Its  right  of  way,  depot,  and 
station  grounds?  Section  6772,  Rev.  St  1888: 
"Nothing  contained  In  any  statute  of  limita- 
tions shall  extend  to  any  lands  given,  grant- 
ed, sequestered  or  appropriated  to  any  pub- 
lic, pious  or  charitable  use,  or  to  any  lands 
belonging  to  this  state."  This  statute  reduces 
the  question  to  this  form:  Is  the  acquisition 
of  land  by  a  railroad  company  for  its  right  of 
way,  depot  and  station  grounds  an  appro- 
priation of  the  land  to  a  public  use?  There 
are  decisions  in  this  state  to  the  effect  that 
title  by  adverse  possession  may  be  acquired 
to  land  appropriated  to  public  use.  Callaway 
Co.  v.  Nolley,  31  Mo.  393;  School  Directors  v. 
George,  50  Mo.  184;  Connecticut  Mut.  Life 
Ins.  Co.  v.  City  of  St  Louis,  88  Mo.  422.  11 
S.  W.  909;  Mississippi  Co.  v.  Vowels,  101  Mo. 
225,  14  S.  W.  282.  But  these  decisions  cited 
in  the  brief  for  respondent  were,  some  of 
them,  rendered  before  the  enactment  of  the 
statute  above  quoted,  and  the  others  related 
to  rights  acquired  before  that  act  went  Into 
effect.  The  only  question  In  those  cases  was 
whether  or  not  the  common-law  maxim,  "Nul- 
lum tempus  occurrit  regi,"  applied  to  subdivi- 
sions of  the  state,  and  it  was  held  that  it  did 
not.  But  we  have  nothing  to  do  with  that 
maxim  here.  If  the  statute  of  limitations 
does  not  apply  to  the  case  at  bar.  It  Is  not 
because  railroad  corporations  are  exempt  from 
its  operation,  but  because  the  subject  of  the 
suit,  the  land  in  question,  is  exempt  under  the 
terms  of  the  statute  by  reason  of  Its  being  de- 
voted to  a  public  use.  In  Welsh  v.  Railway 
Co.,  19  Mo.  App.  127,  it  was  held  that  the 
plaintiff,  by  adverse  possession  for  10  years, 
barred  the  railroad  company's  title  to  the  land 
in  suit,  which  It  had  acquired  for  Its  right  of 
way.  The  court  In  that  instance  seem  to 
have  overlooked  the  statute  above  quoted,  and 
to  have  decided  the  case  on  the  principle  that 
railroad  corporations  were  not  exempt  from 
the  operation  of  the  statute  of  limitations. 
The  statute  we  are  now  considering  does  not 
appear  to  have  been  called  to  the  court's  at- 
tention in  the  briefs  of  counsel,  nor  referred 
to  in  its  opinion.  The  cases  cited  in  the  opin- 
ion discuss  the  subject  upon  common-law 
theories.  In  one  of  those  cases— State  v.  Cul- 
ver, 65  Mo.  607— the  proposition  that  the  right 
of  the  public  to  a  highway  may  be  lost  by 
nonuser,  and  a  private  right  acquired  by  oc- 
cupation in  the  land  so  lost  was  recognized, 
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but  It  was  based  on  the  common-law  theory 
of  presumption,  not  on  the  statute  of  limita- 
tions, and  the  period  indicated  was  20  years. 
The  court  there  said,  referring  to  this  statute, 
that  it  was  error  to  have  given  an  Instruction 
to  the  effect  that  10  years'  adverse  possession 
gave  the  defendant  a  right  to  the  land  covered 
by  tbe  highway.  We  are  not  called  on  to 
decide  whether  or  not  a  railroad  company 
may  lose  part  of  its  right  of  way  by  nonuser 
or  abandonment.  The  only  question  for  us  is, 
does  the  statute  of  limitations  apply?  If  the 
use  of  tbe  land  for  railroad  purposes  is  a  pub- 
lic use,  the  statute  of  limitations  has  no  ef- 
fect; if  it  is  not  a  public  use,  the  statute  bars 
tbe  action.  In  Thompson  v.  Railway  Co., 
110  Mo.  147,  loc.  dt  160,  19  S.  W.  81.  this 
court,  per  Thomas,  J.,  said:  "That  the  use 
for  which  this  property  was  sought  to  be 
taken  was  a  public  use  is  beyond  question. 
The  constitution  of  our  state  declares  that 
railroads  are  public  highways,  and  railroad 
companies  common  carriers,  and,  without  any 
such  provision  in  the  organic  law,  the  courts 
will  take  judicial  notice  that  the  taking  of 
private  property  for  the  operation  of  a  rail- 
way is  for  a  use  that  is  public."  Tbe  ground 
on  which  is  based  the  right  of  a  railroad  com- 
pany to  condemn  private  property  for  its  use 
is  that  the  condemnation  Is  for  a  public  use. 
And  much  of  the  control  which  the  state  ex- 
ercises over  railroads  Is  based  for  its  author- 
ity on  the  proposition  that  railroads  are  pub- 
lic highways.  That  large  private  interests 
are  involved  In  the  owning  and  operating  of 
railroads  Is  true,  but  that  larger  public  inter- 
ests are  Involved  is  also  true.  It  is  tbe  pol- 
icy of  tbe  state  to  see  that  these  interests  are 
alike  protected,  and  under  wise  control  they 
are  not  likely  to  conflict;  but,  should  an  emer- 
gency arise  in  which  one  or  the  other  must 
yield,  tbe  private  Interests  most  give  way  to 
those  of  the  public.  Tbe  acquiring  of  the 
land  in  question  by  the  plaintiff  for  use  in  its 
business  as  a  railroad  company  was  an  ap- 
propriation of  It  to  a  public  use,  within  the 
meaning  of  section  6772,  Rev.  St  1889,  and 
tbe  plaintiff's  right  to  recover  it  was  not  af- 
fected by  the  statute  of  limitation.  Under 
the  agreed  statement  of  facts  the  Judgment  of 
the  circuit  court  should  have  been  for  the 
plaintiff  for  the  possession  of  the  land  in  dis- 
pute, and  for  damages,  estimated  at  three 
dollars  per  month  from  December  1,  1889, 
which  was  five  years  next  before  the  com- 
mencement of  the  suit,  to  the  date  of  the 
lodgment,  and  for  accruing  rents  and  profits 
at  that  rate  'until  possession  Is  delivered  to 
plaintiff,  and  for  costs  of  the  suit  The  cause 
having  been  submitted  for  judgment  on  an 
agreed  statement  of  facts-  which  covers  all 
the  issues,  there  is  no  necessity  for  a  retrial, 
but  tbe  Judgment  of  this  court  will  be  that 
the  Judgment  of  the  circuit  court  be  reversed, 
and  tbe  cause  remanded  to  that  court  with 
directions  to  enter  Judgment  for  the  plaintiff 
as  hereinabove  indicated.  All  concur. 


STATU  ex  rel.  CROW,  Arty.  Gen.,  v.  JETNA 
INS.  CO.  et  al.    SAME  v.  AMERI- 
CAN CENT.  INS.  CO. 
(Supreme  Court  of  Missouri.  Dec.  18,  1898.) 

INSURANCE  —  REGULATING  PREMIUMS— STAT- 
UTES—CONSTITUTIONALITY. 

1.  Act  March  24,  1897,  p.  208,  {  1,  providing 
that  any  corporation  doing  business  in  Missouri 
which  shall  become  a  member  of  any  trust  or 
combination  with  any  other  corporation  to  regu- 
late the  price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire  shall  be 
guilty  of  a  conspiracy  to  defraud,  and  subject  to 
the  penalties  prescribed,  provided  that  fire  insur- 
ance companies  mar  regulate  the  price  or  premi- 
um to  be  paid  for  insurance  in  cities  which  now 
have  or  may  hereafter  acquire  a  population  of 
100,000  inhabitants  or  more,  is  not  violative  of 
Const  art  4,  J  53,  providing  that  the  general  as- 
sembly shall  not  pass  any  local  or  special  law 
granting  any  corporation  any  special  privilege, 
since  the  proviso  excepting  fire  insurance  com- 
panies in  such  cities  affects  the  business  of  insur- 
ance In  all  cities  of  that  class,  and  applies  alike 
to  all  fire  insurance  companies  doing  business 
therein. 

2.  Insurance  companies  doing  business  in  Mis- 
souri cannot  be  ousted  for  organizing  a  board  of 
underwriters  in  such  a  city  to  fix  the  rates  of  in- 
surance therein. 

In  banc. 

Consolidated  quo  warranto  proceedings  by 
the  state,  on  information  of  Edward  C.  Crow, 
attorney  general,  against  the  'jEtna  Insur- 
ance Company  and  others,  and  same  plaintiff 
against  the  American  Central  Insurance  Com- 
pany. Writs  denied. 

The  Attorney  General  and  Sam.  B.  Jeffries, 
for  tbe  State.  Campbell  &  Ryan  and  Waddlll 
&  Hereford,  for  respondents. 

BURGESS,  J.  These  are  quo  warranto  pro- 
ceedings by  the  relator,  as  attorney  general, 
against  respondents,  nonresident  insurance 
companies  doing  business  in  this  state,  to 
oust  them,  upon  the  ground,  as  alleged  In  the 
petition,  that  they  are  members  of  a  trust 
and  pool  at  Kansas  City,  Mo.,  to  regulate  and 
fix  the  price  or  premium  to  be  paid  for  Insur- 
ing property  in  said  city  against  loss  or  dam- 
age by  fire,  lightning,  or  storm,  and  to  main- 
tain and  control  the  price  when  so  regulated 
and  fixed.  The  petition  alleges  that  each  of 
tbe  defendants  is  a  nonresident  corporation 
duly  organized  and  carrying  on  the  business 
of  fire  insurance  in  this  state,  they  having 
been  licensed  by  the  Insurance  commissioner 
of  the  state  so  to  do.  The  petition  then  pro- 
ceeds as  follows:   "That  afterwards,  to  wit, 

on  the  day  of  July,  A.  D.  1897,  each 

and  all  of  said  defendant  corporations  unlaw- 
fully misused  and  abused  their  said  fran- 
chises, rights,  and  privileges  as  fire  Insurance 
companies  authorized  to  do  business  under 
the  laws  of  the  state  of  Missouri  by,  within 
the  city  of  Kansas  City,  Jackson  county,  Mis- 
souri, creating,  entering  into,  becoming  a 
member  of,  and  a  party  to  a  certain  pool, 
trust,  agreement  combination,  confederation, 
and  understanding  with  each  other  and  other 
Are  Insurance  corporations  and  associations  of 
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persons,  to  regulate  and  fix  the  price  of  pre- 
mium to  be  paid  for  Insuring  property  in  said 
Kansas  City,  Jackson  county,  Missouri,  against 
loss  or  damage  by.  fire,  lightning,  and  storm, 
and  to  maintain  and  control  said  price  when 
so  regulated  and  fixed.  That  each  and  every 
one  of  said  defendant  corporations  Is  repre- 
sented In  said  Kansas  City,  Jackson  county, 
Missouri,  by  a  local  resident  fire  insurance 
agent,  legally  and  fully  authorized  by  each 
of  said  several  corporations  to  act  for  their 
respective  corporations  In  all  matters  relating 
to  the  insuring  of  property  against  loss  or 
damage  by  fire,  lightning,  and  storm  in  said 

city,  and  that  heretofore,  to  wit,  on  the  

day  of  July,  A.  D.  1897,  each  of  said  defend- 
ant corporations,  by  their  respective  agents 
(each  of  which  said  several  agents  are  duly 
and  legally  licensed  and  authorized  to  write 
said  insurance  under  the  laws  of  the  state 
of  Missouri),  entered  Into,  and  were  members 
of,  and  are  now  members  of,  a  certain  asso- 
ciation and  organization  composed  of  said 
fire  insurance  agents  and  the  agents  of  other 
fire  insurance  companies,  known  as  the  'Board 
of  Underwriters,'  the  exact  name  of  which 
said  Board  of  Underwriters  Is  to  this  relator 
unknown.  The  general  nature  and  object  of 
said  Board  of  Underwriters  is:  First,  to  fix 
and  regulate  a  certain  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or 
damage  by  fire,  lightning,  and  storm  In  the 
said  city  of  Kansas  City;  and,  second,  to 
maintain  the  said  prices  or  premium,  when  «o 
regulated  or  fixed,  for  insuring  property 
against  loss  or  damage  by  fire,  lightning,  and 
storm  in  said  city.  And  that  the  said  defend- 
ant corporations,  through  said  Board  of  Un- 
derwriters aforesaid,  and  in  pursuance  of  the 
object,  purpose,  and  Intention  of  said  defend- 
ant corporations,  have  unlawfully  agreed, 
combined,  and  confederated  with  each  other 
and  with  other  fire  insurance  corporations 
(doing  business  under  the  insurance  laws  of 
the  state  of  Missouri)  to  form  an  insurance 
trust  in  Kansas  City,  Missouri,  to  regulate, 
fix,  and  maintain  the  price  or  premium  to  be 
charged  by  each  of  said  corporations  for  in- 
suring the  different  designated  classes  of 
risks  on  property  against  loss  or  damage  by 
fire,  lightning,  and  storm  in  Kansas  City, 
Missouri.  And  the  said  defendant  corpora- 
tions, and  other  Insurance  companies  acting 
with  them,  in  pursuance  of  the  said  agree- 
ment, combination,  confederation,  and  trust, 
are  each  of  them,  through  their  respective 
agents,  unlawfully  maintaining  said  agreed 
price  or  premium  upon  the  respective  classes 
of  risks  on  property  against  loss  by  fire,  light- 
ning, and  storm  in  Kansas  City,  Missouri,  and 
which  said  rate  so  fixed  by  said  agreement 
aforesaid  is  the  minimum  rate  charged  in 
Kansas  City,  Missouri,  by  all  said  defendant 
corporations;  and  that  said  rate  aforesaid, 
so  fixed  as  aforesaid,  is  the  minimum  rate 
agents  of  said  insurance  companies  are  allow- 
ed to  charge  by  said  defendant  corporations 
within  the  city  of  Kansas  City,  Missouri. 


And  relator  charges  and  avert  that  since  the 

 day  of  July,  A.  D.  1867,  said  defendant 

corporations  in  the  city  of  Kansas  City,  Jack- 
son county,  Missouri,  have  offended  against 
the  laws  of  this  state,  and  have  greatly 
abused  and  misused  their  corporate  authority, 
franchises,  and  privileges,  and  unlawfully  as- 
sumed and  usurped  franchises  and  privileges 
not  granted  to  said  corporations  by  the  laws 
of  the  state  of  Missouri,  by  entering  Into,  be- 
coming a  member  of,  and  a  party  to  said 
pool,  trust,  combination,  and  confederation, 
as  aforesaid,  to  regulate,  fix,  and  maintain 
the  price  and  premiums  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire,  light- 
ning, and  storm  in  Kansas  City,  Missouri. 
And  relator  further  charges  that  the  action  of 
the  defendant  corporations  hereinbefore  set 
out  is  a  gross  perversion  .of  the  franchise 
granted  to  them  by  the  state  of  Missouri,  and 
an  illegal  usurpation  of  privileges  not  granted 
to  them,  and  which  said  usurpation  of  privi- 
leges and  franchises  not  granted  them  is  of 
great  injury  to  the  public." 

Respondents  answered  jointly,  admitting 
that  they  are  foreign  corporations  duly  or- 
ganized and  respectively  engaged  in  the  busi- 
ness of  fire  insurance;  that  they  have  com- 
plied with  the  laws  of  the  state  of  Missouri 
with  respect  to  foreign  insurance  companies 
desiring  to  do  a  fire  business  therein,  they 
having  been  duly  licensed  by  the  insurance 
commissioner  to  so  do.  The  answer  then  pro- 
ceeds as  follows:   "And,  further  answering, 

these  defendants  deny  that  on  the  day 

of  July,  1887,  that  each  and  all  or  any  of 
said  defendant  corporations  unlawfully  mis- 
used and  abused  their  said  franchises,  rights, 
and  privileges  as  fire  Insurance  companies  au- 
thorized to  do  business  under  the  laws  of 
the  state  of  Missouri,  and  they  deny  that  they 
or  either  of  them,  in  the  city  of  Kansas  City, 
Jackson  county,  Missouri,  entered  into  or  be- 
came a  member  of  the  party  to  any  pool,  trust, 
agreement,  combination,  confederation,  or  un- 
derstanding with  each  other  and  other  fire 
insurance  corporations  and  associations  of  per- 
sons to  regulate  and  fix  the  price  or  premium 
to  be  paid  for  insuring  property  in  said  Kan- 
sas City  against  loss  or  damage  by  fire,  light- 
ning, or  storm,  and  to  maintain  and  control 
said  price.  They  admit  that  each  and  ev- 
ery one  of  said  defendant  corporations  is  rep- 
resented in  said  Kansas  City  by  a  local  resi- 
dent fire  Insurance  agent,  legally  and  fully 
authorized  by  each  of  said  several  corpora- 
tions to  act  for  their  respective  corporations 
In  all  matters  relating  to  the  insuring  of  prop- 
erty against  loss  or  damage  by  fire,  lightning, 
or  storm  in  said  city;  and  defendants  deny 

that  heretofore,  to  wit,  on  the  day  of 

July,  1887,  that  they,  or  either  of  them,  by 
their  said  respective  agents,  entered  Into  and 
were  members  of,  and  are  now  members  of, 
a  certain  association  and  organization  com- 
posed of  said  fire  insurance  agents  and  the 
agents  of  other  fire  Insurance  companies, 
known  as  the  'Board  of  Underwriters';  and 
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they  deny  that  the  general  nature  and  object 
of  said  Board  of  Underwriters  Is  to  fix  and 
regulate  a  certain  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or 
damage  bj  fire,  lightning,  or  storm  In  said 
city,  or  to  maintain  the  said  price  or  pre- 
mium, when  so  regulated  or  fixed,  for  insuring 
property  against  loss  or  damage  by  aforesaid 
risks  In  said  city;  and  they  deny  that  they, 
or  either  of  them,  through  said  Board  of 

Underwriters,  did,  on  the  day  of  July, 

1887,  or  at  any  date  charged  in  said  informa- 
tion, unlawfully  agree,  combine,  and  confeder- 
ate with  each  other,  or  with  other  fire  insur- 
ance corporations  doing  business  under  the  in- 
surance laws  of  the  state  of  Missouri,  to 
form  an  insurance  trust  in  Kansas  City,  Mis- 
souri, to  regulate,  fix,  and  maintain  the  price 
or  premium  to  be  charged  by  each  of  said  cor- 
porations for  insuring  the  different  designated 
classes  of  risks  on  property  against  loss  or 
damages  by  fire,  lightning,  or  storm  in  Kan- 
sas City,  Missouri;  and  defendants  deny  that 
they,  or  either  of  them,  at  the  time  mentioned 
in  said  information,  in  pursuance  of  any  agree- 
ment, combination,  confederation,  and  trust, 
were,  through  their  respective  agents,  un- 
lawfully maintaining  any  agreed  price  or  pre- 
mium upon  the  respective  classes  of  risks  on 
property  against  loss  by  fire,  lightning,  or 
storm  In  said  Kansas  City;  and  they  deny 
that  they,  or  either  of  them,  ever  fixed  by  any 
agreement  the  minimum  rate  to  be  charged 
in  Kansas  City,  Missouri,  by  said  defendant 
corporation,  or  that  they  have  established  by 
any  agreement  any  minimum  rate  that,  their 
agents  are  allowed  to  charge  for  said  busi- 
ness within  the  city  of  Kansas  City,  Missouri; 
and  they  deny  that  they,  or  either  of  them, 
ever,  by  any  agreement  of  any  kind  whatso- 
ever with  themselves  or  any  other  corpora- 
tion, fixed  any  rate  of  insurance  upon  proper- 
ty in  said  city  of  Kansas  City,  Missouri. 
And,  further  answering,  defendants  say  that 
the  truth  and  facts  are  as  follows:  That  at 
and  prior  to  the  time  alleged  In  said  informa- 
tion each  of  these  defendants  had  appointed 
a  local  agent  In  Kansas  City,  Missouri,  each 
representing  his  respective  company;  that  said 
local  agents  had  authority  from  the  respective 
defendants,  to  make  contracts  of  Insurance 
for  and  on  its  behalf,  Insuring  property  in 
said  city  against  loss  or  damage  by  fire,  light- 
ning, or  storm  in  so  far  as  said  respective  In- 
surance companies  were  authorized  by  their 
respective  charters  to  effect  such  different 
kinds  of  Insurance,  and  to  agree  with  the  as- 
sured upon  the  amount  of  premium  to  be  char- 
ged under  the  specific  contracts  effected  by 
them,  and  that,  in  order  to  effectuate  their 
business,  these  defendants  respectively  sent 
their  respective  policies  of  Insurance  in  blank, 
signed  by  their  respective  presidents  and  sec- 
retaries, with  their  respective  corporate  seals 
attached,  to  their  respective  agents,  to  be  by 
them  respectively  countersigned,  and  deliver- 
ed to  the  parties  with  whom  they  had  effect- 
ed contracts  of  insurance  aforesaid;  that  dur- 


ing the  month  of  July,  1897,  there  existed  in 
Kansas  City,  Missouri,  an  association  known 
as  the  'Kansas  City  Board  of  Fire  Underwrit- 
ers,' whose  object  was  the  Improvement  of 
the  business  of  fire  underwriting  and  of  the 
construction  of  buildings,  and  whose  member- 
ship consisted  of  the  agents  of  the  said  com- 
panies legally  authorized  to  do  aforesaid  busi- 
ness In  Kansas  City,  Missouri;  that  the  mem- 
bers of  said  association,  under  the  constitu- 
tion of  said  Board  of  Fire  Underwriters,  were 
required  to  submit  to  the  secretary  of  said  as- 
sociation all  daily  and  monthly  reports  made 
by  them  to  these  respective  defendants,  all  in- 
dorsements, renewals,  certificates,  and  all  poli- 
cies spoiled,  canceled,  or  not  taken,  and  that 
the  same  should  not  be  forwarded  to  these 
respective  defendants  without  the  stamp  of 
approval  thereon  of  the  secretary  of  said 
Board  of  Fire  Underwriters.  And  these  de- 
fendants allege  that  said  members  of  said 
board  fully  complied  with  aforesaid  require- 
ments of  said  board.  They  allege  that  the 
members  of  said  board  were  not  allowed  to 
write  a  risk  in  Kansas  City  until  the  rate  had 
been  fixed  by  the  secretary  of  said  board; 
and  they  allege  that  said  members  were  re- 
quired to  adhere  strictly  to  the  rates  so  fixed, 
and  that  they  were  not  allowed,  by  said  rules 
of  said  board,  to  cause  Insurance  to  be  writ- 
ten or  placed  by  any  of  defendant  companies 
at  less  than  said  fixed  rate,  nor  were  they 
allowed  to  offer,  allow,  promise,  or  pay  any 
commission,  valuable  consideration,  or  rebate 
to  any  person,  firm,  or  corporation  not  a  mem- 
ber of  the  said,  board,  nor  to  receive  business 
from  any  person,  firm,  or  corporation  engaged 
In  the  insurance  business  not  a  member  of 
said  board,  without  a  permit  from  the  secre- 
tary of  said  board;  and  they  allege  that  said 
members  were  required  to  submit  their  books 
and  papers  for  inspection  to  said  board,  and  to 
undergo  personal  examination,  under  oath, 
when  required  by  said  board,  and  that  fines 
and  penalties  and  expulsions  were  provided  as 
punishments  for  any  Infraction  of  the  rules 
of  said  board.  And  these  defendants  allege 
that  the  only  transactions  of  said  Board  of 
Fire  Underwriters  were  the  classification  of 
the  various  subjects  of  Insurance,  and  the  fix- 
ing of  rates  of  premium  to  be  charged  and 
maintained  by  the  members  of  said  board; 
and  these  defendants  say  that  they  had,  re- 
spectively, information  concerning  the  trans- 
actions of  aforesaid  Board  of  Fire  Underwrit- 
ers, and  information  that  their  respective  lo- 
cal agents  were  members  of  said  board;  that 
said  Board  of  Underwriters  classified  the  sub- 
jects of  Insurance  at  Kansas  City,  and  fixed 
and  maintained  the  rates  of  Insurance  thereof, 
but  they  respectively  deny  that  they,  or  either 
of  them,  were  ever  members  of  said  board, 
or  In  any  manner  subject  to  its  rules  and 
regulations,  except  as  hereinbefore  stated. 
And,  further  answering,  these  defendants  say 
that  the  constitution,  rules,  and  transactions 
of  said  Board  of  Underwriters  did  not  in  any 
manner  constitute  it  as  a  pool,  or  a  trust,  or 
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a  conspiracy  to  control  prices;  nor  did  they 
constitute  an  agreement,  combination,  confed- 
eration, or  understanding  with  any  other  cor- 
poration, partnership,  individual,  or  any  other 
person  or  association  of  persons  to  regulate, 
fix,  or  maintain  the  price  or  premium  to  be 
paid  for  Insuring  property  against  loss  or  dam- 
age by  fire,  lightning,  or  storm.  And  these 
defendants,  further  answering,  say  that  said 
Board  of  Fire  Underwriters  was  not  at  the 
date  mentioned  in  said  Information  engaged 
In  any  business  reprobated  or  forbidden  by 
the  laws  of  this  state,  and  they  deny  that 
since  the  date  mentioned  in  said  information, 
to  wit,  July  — ,  1897,  that  they,  or  either  of 
them,  in  the  city  of  Kansas  City  aforesaid, 
have  offended  against  the  laws  of  this  state, 
or  have  abused  and  misused  their  respective 
corporate  authority,  franchises,  and  privileges, 
or  that  they  have  unlawfully  assumed  or 
usurped  franchises  and  privileges  not  granted 
to  defendants  by  the  laws  of  the  state  of 
Missouri;  and  they  respectively  deny  that 
they  have  entered  Into  or  became  a  member 
of  or  party  to  any  pool,  trust,  combination, 
and  confederation  as  aforesaid  to  regulate,  fix, 
and  maintain  the  prices  and  premiums  to  be 
paid  for  insuring  property  against  loss  or  dam- 
age by  fire,  lightning,  and  storm  in  Kansas 
City,  Missouri;  and  that  they  deny  that  they, 
or  either  of  them,  have  been  guilty  of  a  per- 
version of  the  franchises  granted  to  them  by 
the  state  of  Missouri,  or  of  any  usurpation  of 
privileges  not  granted  to  them,  or  that  they, 
or  either  of  them,  have  in  any  manner  in- 
jured the  public,  as  set  forth  In  said  informa- 
tion,—all  of  which  said  respective  defendants 
are  ready  to  prove  and  verify  as  the  court 
shall  award." 

W.  J.  Fetter  testified  in  behalf  of  relator 
substantially  as  follows:  "In  July,  1887,  the 
respondents  were  engaged  In  the  fire  insur- 
ance business  In  Kansas  City,  Missouri,  and 
their  agents  were  then  members  of  the  Kan- 
sas City  Board  of  Underwriters,  and  that 
said  board  was  composed  of  the  agents  of  fire 
and  tornado  Insurance  companies.  The  board 
Is  an  unincorporated  Institution,  but  have  a 
constitution  and  rules,  by  which  they  are  gov- 
erned, which  were  adopted  February  25,  1897, 
and  have  not  since  been  altered  or  amended. 
The  rates  of  Insurance  in  Kansas  City,  Mis- 
souri, are  fixed  by  myself,  and  not  by  the 
Board  of  Underwriters.  This  was  by  agree- 
ment among  the  insurance  agents  in  the  city. 
The  estimates  on  dwellings  are  In  card  form. 
When  agents  want  estimates  on  dwellings, 
they  ask  for  the  card,  which  has  only  esti- 
mates on  dwellings,  private  barns,  and  church- 
es. When  an  agent  wants  rates  in  the  city  on 
business  houses,  he  calls  on  me  for  them. 
About  seventy-five  per  cent  of  the  business 
written  in  the  city  during  the  dates  named  In 
the  petition  was  written  at  the  rates  fixed  by 
me.  My  duties  as  secretary  of  the.  board  are 
prescribed  by  the  rules  of  the  board.  The 
board  was  organized  many  years  ago.  My 
salary  as  secretary  of  the  board  is  received 


from  the  insurance  companies.  The  board 
has  two  funds,  or,  rather,  there  are  two  funds 
in  connection  with  it  The  board  has  a  fund 
of  their  own.  They  charge  a  membership  fee 
of  $200  for  every  member,  and  accumulate  a 
fund  in  that  way.  I  am  paid  by  the  compa- 
nies for  making  rates  and  attending  to  the  of- 
fice business  of  the  companies.  The  compa- 
nies do  not  pay  the  expenses  of  the  board 
that  the  agents  make;  they  have  to  pay  that 
themselves.  I  act  in  a  double  capacity.  I 
have  the  companies'  money,  and  pay  it  oat 
according  to  their  order.  The  companies  con- 
tribute to  these  expenses  and  my  salary  on 
the  basis  of  the  business  that  they  do,  and 
this  amount  Is  determined  by  the  business 
that  goes  through  my  office.  All  the  busi- 
ness of  the  members  of  the  Board  of  Under- 
writers at  Kansas  City  is  supposed  to  go 
through  my  office.  The  daily  reports  of  the 
insurance  agents  are  sent  to  my  office.  These 
are  reports  on  the  policies  written,  and  they 
contain  a  statement  of  the  specific  insurance, 
which  is  called  in  insurance  circles  the  'daily 
reports.'  These  daily  reports  contain  state- 
ments of  the  location  of  the  property,  Its  oc- 
cupancy, and  the  character  of  the  building, 
whether  a  store,  factory,  etc,  and  also  con- 
tain the  rates  at  which  the  risk  is  written. 
It  is  sent  to  my  office  for  the  purpose  of  hav- 
ing the  rate  stamped  on  it  If  the  rate  in  the 
policy  or  report  that  comes  to  my  office  is  not 
the  rate  according  to  my  estimate,  I  return 
it  to  the  agent,  and  ask  him  to  correct  If 
he  does  not  correct  it,  then  I  send  It  to  the 
company,  and  ask  them  to  correct  it  I  first 
try  to  get  the  agent  to  correct  It  Generally 
he  does.  I  suppose  there  is  $800,000  worth 
of  premiums  collected  annually  In  Kansas 
City  outside  the  board  and  inside  the  board. 
The  total  premiums  in  the  state  of  Missouri 
amount  to  $4,600,000  per  annum.  Premiums 
in  St  Louis  last  year  was  $2,100,000,  and. 
deducting  the  $2,100,000  and  the  $800,000  in 
Kansas  City  from  the  $4,600,000,  it  would 
leave  less  than  $2,000,000  for  the  rest  of  the 
state  outside  of  St  Louis  and  Kansas  City." 
Witness  stated  that  the  rate  as  fixed  by  him 
was  the  rate  at  which  the  companies  intend- 
ed the  business  in  Kansas  City  to  be  written 
by  their  agents.  And  the  rate  fixed  by  him 
is  the  rate  generally  maintained  by  the  agents 
of  the  companies  as  members  of  the  Board  of 
Underwriters  of  Kansas  City,  Missouri. 
"The  object  of  the  agreement  is  to  maintain 
and  obtain  the  rate  that  I  make.  The  agree- 
ment among  the  agents  is  for  the  purpose  of 
maintaining  the  rates  of  Insurance,  and  that 
Is  the  object  of  fixing  the  rates  by  myself. 
Each  agency  has  one  membership  In  the  Board 
of  Underwriters.  The  companies  have  knowl- 
edge of  the  existence  of  this  Board  of  Under- 
writers, and  in  a  general  way  they  know  that 
I  make  the  rates  for  the  board,  and  that  the 
board  maintains  the  rates  I  supply  them. 
That  is  one  of  the  general  objects  of  the 
board.  This  agreement  as  to  rates  applies 
both  to  fire  and  tornado  Insurance."  On 
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cross-examination  be  testified  substantially  aa 
follows:  "I  hare  been  In  the  'fire  Insurance 
business  48  or  49  years.  For  16  years  I  have 
been  engaged  In  preparing  rates,  and  furnish- 
ing information  to  insurance  companies.  My 
business  during  that  time  has  been  to  gather 
op  information  and  make  rates.  Previous  to 
1893,  for  a  number  of  years,  premiums  had 
bran  gradually  decreasing  in  Missouri,  and 
losses  gradually  increasing,  until  the  compa- 
nies f  onnd  that  they  were  losing  money  rap- 
idly; and  then  it  became  necessary  to  in- 
crease rates.  There  was  at  that  time  a  state 
board  of  underwriters  that  had  control  of  that 
branch  of  the  business,  and  they  Increased 
the  rates  in  this  state  in  1893  and  1894  con- 
siderably." Witness  was  permitted  to  testi- 
fy, over  the  objection  of  counsel  for  relator, 
that  the  rates  fixed  by  witness  in  Kansas  City 
were  reasonable.  "The  rates  are  prepared  on 
data  that  takes  into  consideration  the  merits 
of  the  building  for  resisting  fire;  whether  or 
not  they  have  a  shingle  roof,  or  tin  roof,  and 
whether  or  not  a  skylight  Is  In  the  building, 
and  the  size  of  the  same.  Also  an  elevator 
shaft  Is  considered  if  there  Is  one;  also  any 
other  exposures.  These  additions  to  rates  or 
reductions  from  rates  are  based  upon  a  gen- 
eral experience  In  the  insurance  business,  and 
are  arrived  at  by  the  losses.  The  facilities 
for  extinguishing  fire,  and  whether  or  not  a 
town  has  a  good  fire  department  are  all  taken 
Into  consideration  in  fixing  the  rate.  Insur- 
ance statistics  have  been  kept,  but  have  not 
been  collated.  I  fix  my  rates  in  this  way, 
for  instance:  I  take  any  large  district,  as, 
for  instance,  the  state  of  Missouri,  and  the 
different  companies  say,  'We  are  losing  mon- 
ey on  a  certain  class  of  risks,'  say  a  planing 
mill,  and  one  company  says,  'We  are  losing 
money  on  this  class  of  risks,'  and  another 
company  says,  *We  are  losing  money  on  the 
same  class,'  and  still  another  company  comes 
In  and  says  the  same  thing,  and  so  on  until  it 
seems  a  majority  of  the  companies  are  mak- 
ing a  complaint,  and  the  general  idea  Is  that 
there  Is  a  loss  In  that  particular  class  of  busi- 
ness, and  in  that  way  we  add  to  the  rate. 
There  Is  also  a  general  experience  and  well- 
recognized  feature  In  risks  called  the  'mor- 
tality' of  a  risk.  To  illustrate  what  I  mean, 
I  would  say  that  some  risks  have  a  moral 
hazard  that  you  cannot  apply  to  the  indi- 
vidual For  Instance,  several  years  ago  there 
were  a  great  many  woolen  factories  started 
In  this  state.  These  factories  were  burned 
one  after  another  until  the  complaint  against 
them  became  general  among  the  companies. 
There  was  a  moral  hazard  In  that  You  could 
not  point  exactly  to  some  one  man,  and  say 
he  burned  his  factory,  but  altogether  it  was 
a  loss,  and  It  was  agreed  generally  that  the 
business  was  not  profitable,  and  accordingly 
the  rate  was  raised.  After  this  came  the 
starch  factories,  and  after  awhile  the  cream- 
eries were  started  in  the  little  towns  In  Mis- 
souri, and  they  burned  with  surprising  reg- 
ularity. Ton  could  not  prove  that  they  had 
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been  willfully  destroyed,  and  yet  the  business 
was  unprofitable.  There  was  another  moral 
hazard— yon  cannot  point  out  a  specific  case 
of  arson  in  these  instances,  but  the  hazard  Is 
there.  And  these  divers  and  scattered  causes 
all  converge  to  make  the  rate.  The  first  ad- 
vantage to  the  companies  In  having  myself 
fix  the  rates  Is  to  give  the  companies  an  ade- 
quate rate;  that  Is,  one  sufficient  to  pay  the 
losses  and  expenses  and  reasonable  profit  on 
the  capital  invested.  Two  or  three  years  ago 
we  had  some  heavy  losses  in  Kansas  City,  in 
the  West  Bottoms,  in  high  buildings,  where 
water  pressure  was  not  sufficient.  These  fires 
proved  "what  insurance  people  had  claimed  for 
several  years,  to  wit  that  the  water  pres- 
sure in  that  vicinity  was  not  sufficient  The 
result  of  these  fires  was  that  we  increased  the 
rate  of  insurance  In  the  West  Bottoms  25  per 
cent  The  Board  of  Underwriters  at  Kansas 
City  has  an  inspector  out  looking  after  haz- 
ardous things  about  buildings,  such  as  rub- 
bish, Imperfect  shutters  and  doors,  and  gas- 
oline, and  things  of  that  kind.  The  object  of 
all  this,  of  course.  Is  to  decrease  the  fire  risk. 
There  Is  also  a  city  inspector  of  buildings, 
who  is  employed  by  the  dry  government  of 
Kansas  City,  and  he  examines  the  buildings 
In  the  course  of  erection.  When  Kansas  City 
makes  reductions  that  we  deem  necessary, 
there  will  be  a  reduction  In  the  rates  In  the 
eastern  part  of  the  city.  There  is  a  salvage 
corps  or  underwriters'  patrol  maintained  by 
the  city,  to  which  the  Insurance  agents  and 
companies  contribute  each  $100  per  annum, 
and  which  Is  for  the  protection  of  property  at 
fires  by  covering  goods  with  tarpaulins." 
Witness  testified  that  this  Board  of  Fire  Un- 
derwriters, however,  while  the  effect  of  such 
board  in  other  parts  of  the  country  might  be 
to  reduce,  rates,  had  not  reduced  rates  In 
Kansas  City,  Mo.,  because,  as  witness  said, 
of  lack  of  proper  water  facilities  along  the 
Southwest  Boulevard,  caused  by  insufficient 
supply  pipe.  "I  have  no  special  rate  book  for 
Kansas  City,  but  I  have  In  my  office  a  copy 
of  the  rates  for  Kansas  City,  and  the  com- 
panies pay  me  for  my  work  In  fixing  and  get- 
ting up  these  rates.  There  is  nobody  Interest- 
ed In  my  work  in  getting  up  rates  In  Insur- 
ance except  the  Insurance  companies  whose 
agents  are  members  of  the  Board  of  Under- 
writers. I  have  really  a  dual  capacity.  I 
am  secretary  of  the  Board  of  Underwriters, 
organized  by  the  agents,  and  then  I  have  oth- 
er work,— the  making  of  rates,  examining 
dally  reports,— but  the  examination  of  the 
daily  reports  is  another  branch  of  the  busi- 
ness. This  business  is  all  business  of  the 
companies."  Redirect  examination:  "The 
basis  of  my  rates  In  Kansas  City  Is  not  in  my 
own  Information  alone,  but  Is  a  rather  gen- 
eral concensus  of  opinion  and  experience  of 
the  companies  and  agents;  not  written  opin- 
ions, but  collected  by  means  of  a  general 
knowledge  and  information.  This  data  I  do 
not  find  anywhere  collated.  In  making  a  rate 
I  am  governed  very  frequently  by  the  gen- 
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eral  Ideas  of  all  the  companies  as  I  get  It. 
The  rates  were  Increased  two  or  three  years 
ago,  but  were  reduced  In  the  West  Bottoms 
where  waterworks  improvements  were  made; 
but  the  rates  have  not  been  reduced  to  what 
they  were  before  In  the  eastern,  or  residence, 
portion  of  the  city,  nor  In  a  portion  of  the 
business  part  of  the  city.  I  do  not  absolutely 
fix  them.  Some  years  ago  we  adopted  what 
Is  called  the  'St.  Louis  Schedule,'  with  a  re- 
duction of  5  per  cent  from  said  schedule  on 
the  buildings  and  a  reduction  of  10  per  cent 
on  the  business  stocks.  This  schedule  applies 
only  to  business  property;  It  does  not  apply 
to  dwellings.  Since  that  time  I  have  made 
Increases  or  reductions  in  the  various  risks  in 
Kansas  City  straight  along,  as  it.  seemed  to 
me  to  be  proper  or  necessary;  and  I  deter- 
mined the  rate  in  July,  1897,  and  through 
1897,  at  which  business  would  be  written. 
My  efforts  were  to  make  a  rate  that  would 
enable  companies  to  pay  expenses  and  make 
a  profit  on  the  capital  invested,  and  I  was 
moderately  successful  in  the  year  of  1897  in 
doing  this.  The  companies  made  some  mon- 
ey in  Kansas  City  in  18Q7.  If  it  was  not  for 
this  Board  of  Underwriters,  the  rates  of  in- 
surance would  not  be  uniform  in  Kansas  City. 
That  nonuniformity  In  rates  would  result 
from  a  competition  for  business.  The  salv- 
age corps  that  I  have  mentioned  is  a  part  of 
the  city  government  of  Kansas  City,  Mis- 
souri. The  chief  of  the  fire  department  of 
Kansas  City  nominates  the  members  of  the 
salvage  corps,  and  they  are  confirmed  by  a 
city  council.  In  the  work  the  salvage  corps 
does  in  a  fire  they  are  under  the  control  of 
the  chief  of  the  fire  department  No  one  oth- 
er than  myself  has  a  right  to  change  a  rate  in 
Kansas  City.  As  a  rule,  when  I  raise  or  low- 
er rates,  my  action  is  not  subject  to  review. 
Sometimes,  of  course,  the  agents  think  the 
rates  as  fixed  by  me  are  unreasonable,  and 
they  appeal  to  the  companies,  and  then  the 
companies  and  myself  adjust  the  matter.  I 
am  really  the  agent  of  the  companies.  The 
companies  would  simply,  if  they  thought  a 
rate  was  wrong,  express  an  opinion  about  it 
but  would  enter  no  protest  And  to  require 
me  to  change  a  rate  it  would  take  a  con- 
census of  opinion  of  all  the  companies  inter- 
ested. The  object  of  the  Board  of  Under- 
writers at  Kansas  City  Is  the  uniformity  of 
rates.  The  companies  that  were  represented 
in  the  Board  of  Underwriters,  and  that  con- 
tribute to  my  salary  as  secretary,  expect  their 
business  to  be  written  at  the  rate  I  fix.  The 
Board  of  Underwriters  was  organized  exclu- 
sively for  the  purpose  of  dealing  with  the  In- 
surance business.  The  insurance  business  is 
confined  exclusively  to  fire  and  tornado  in- 
surance. The  companies,  I  suppose,  expect 
the  business  to  be  written  at  the  rate  I  fix. 
It  was  understood  by  the  companies  that 
they  were  to  obtain  these  rates  that  were 
made  by  me,  and  which  they  paid  me  for 
making.  These  companies  are  engaged  In  a 
general  way  In  writing  the  same  class  of 


risks.  I  place  a  stamp  on  the  policies  of  the 
representatives  or  agents  of  the  companies, 
and  then  forward  the  policies  to  the  compa- 
nies. The  policies  go  direct  from  my  office  to 
the  companies.  I  was  not  entitled  to  any 
compensation  from  the  Board  of  Underwrit- 
ers. I  keep  the  official  records  of  the  board 
though.  I  presume  I  was  the  medium  be- 
tween the  companies  and  the  board  by  which 
the  business  was  carried  forward." 

James  A.  Waterworth  testified  as  follows: 
"Been  president  Board  of  Fire  Underwriters 
of  St  Louis  fifteen  years.  Board  of  Fire  Un- 
derwriters has  been  engaged  In  obtaining  the 
adoption  of  what  is  called  'slow-burning' 
methods  of  construction  here  In  the  city  of  St 
Louis.  That  pertains  to  buildings  of  large 
size.  And  then  another  method  was  adopted, 
—that  of  obtaining  the  erection  of  fireproof 
buildings,  such  as  are  built  of  Indestructible 
material,  with  the  elevators  and  staircases  In- 
closed by  brick,  so  that  no  communications  of 
fire  or  heat  will  proceed  from  one  floor  to  the 
other.  These  are  the  chief  modern  Improve- 
ments of  construction.  Accompanying  these 
are  other  improvements.  One  was  an  exter- 
nal opening  for  air,  made  fireproof,  so  they 
would  be  protected  from  the  outside.  Stand- 
ard slow-burning  buildings  get  a  reduction  in 
St  Louis  of  40  per  cent  from  the  regular 
rate.  This  is  40  per  cent  from  the  regular 
rate  made  for  the  smaller  buildings  construct- 
ed, as  ordinary  buildings  are,  with  lath  and 
plaster.  A  fireproof  building  gets  a  reduction 
of  50  per  cent  from  this  rate,  and  in  some  In- 
stances, where  It  is  a  fireproof  building  used 
exclusively  for  offices,  it  gets  as  much  as  60 
per  cent  reduction.  Each  local  point  has  the 
liberty  to  make  its  own  estimate  of  what  the 
construction  Is  worth.  These  fireproof  build- 
ings act  as  a  fire  wall  to  prevent  <.ue  spread 
of  fire.  Then,  after  the  construction  of  build- 
ings, there  is  another  class  of  Improvements: 
for  instance,  the  automatic  sprinkler,  which 
is  an  arrangement  by  which  at  every  10  feet 
square  in  some  places  and  8  feet  square  In 
others,  according  as  they  require  It  is  put  on 
the  water  pipes  what  is  called  a  'sprinkler 
head,'  which  opens  by  the  heat  The  solder, 
which  keeps  it  together,  being  usually  fusible, 
melts  at  a  temperature  of  160  degrees.  When- 
ever the  heat  of  a  room  goes  to  160  degrees 
under  one  of  these  sprinkler  heads,  the 
sprinkler  head  opens,  and  discharges  water 
over  100  square  feet  Immediately  below  it 
and  Is  looked  on  by  Insurance  men  as  an  ef- 
fective means  of  stopping  fire  in  its  incip- 
iency,  and  therefore  we  make  an  allowance, 
where  It  is  constructed  properly,  according  to 
the  character  of  the  building  and  the  goods, 
from  83  per  cent,  up  to  60  per  cent  Wher- 
ever insurance  companies  have  caused  an  ex- 
pression of  their  views  on  these  questions,  if 
it  is  a  place  where  there  is  a  local  organiza- 
tion, then  the  Board  of  Underwriters  make 
its  estimate,  and,  If  there  is  no  local  organiza- 
tion, the  Individual  company  makes  its  own 
estimates  of  what  deductions  should  be  made 
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for  this  class  of  Improvements.  Then  there  is 
the  automatic  alarm,  which  is  a  contrivance 
by  which,  when  the  temperature  over  any 
point  rises  above  the  normal,  say  to  130  de- 
grees, an  electric  current  communicates  with 
a  gong,  and  the  fire  alarm  is  rung.  These  au- 
tomatic appliances  are  attached  to  the  ceiling 
at  the  same  Interval  as  I  have  stated  for  auto- 
matic sprinklers.  For  these  automatic  alarms 
a  reduction  is  also  made  In  the  rate.  Then 
there  are  automatic  clocks  for  the  night 
watchman.  In  some  of  these  buildings  there 
are  signal  stations  at  a  certain  distance  on 
each  floor  of  the  building,  where  the  watch- 
man, as  he  approaches,  touches  a  button, 
which  records  bis  presence  at  the  central  sta- 
tion down  town.  For  them  we  make  an  al- 
lowance in  rates.  All  these  things  have  tend- 
ed to  reduce  the  fire  risk.  The  Chicago  fire 
cost  about  $200,000,000;  the  Boston  fire  about 
$70,000,000."  Witness  then  proceeded  to  give 
a  detailed  statement  of  his  efforts,  as  a  mem- 
ber of  the  Board  of  Fire  Underwriters  of  St 
Louis,  to  improve  the  fire  pressure  In  the  city 
of  St  Louis.  The  testimony  of  the  witness, 
however,  tended  to  show  that  although,  In 
1893,  these  Improvements  were  not  all  used, 
—in  fact  hardly  any  of  them,— yet  premiums 
were  several  hundred  thousand  dollars  great- 
er in  St  Louis  than  they  were  in  1897,  al- 
though the  valuation  of  the  city  of  St  Louis 
had  gone  up  $60,000,000  and  the  actual  in- 
sured values  bad  gone  up  $100,000,000.  On 
cross-examination  the  witness  stated  that  "the 
premiums  paid  by  insurance  companies  in  St 
Louis  were  larger  than  they  were  in  1896  and 
1897,  although  the  volume  of  business  In  1897 
was  larger  than  It  was  in  1892,  and  the  as- 
sessable wealth  of  St  Louis  was  greater  than 
it  was  In  1892;  that  ttie  companies  did  not 
make  as  much  money  In  1897  as  they  did  in 
1892,  although  these  Improvements  uad  been 
made.  The  general  improvements— automat- 
ic sprinklers,  electrical  appliances,  and  im- 
provements in  the  water  service  of  cities— 
certainly  benefits  Insurance.  This  class  of 
Improvements  I  have  been  speaking  of  ap- 
plies only  to  what  is  known  as  'mercantile 
risks,'  and  does  not  apply  to  dwelling-house 
risks.  Taking  the  whole  state  of  Missouri,  the 
Insurance  rates  have  been  remarkably  steady 
for  the  last  ten  years." 

Section  19  of  the  rules  of  order  adopted  by 
the  Board  of  Underwriters  of  Kansas  City, 
Mo.,  reads  as  follows:  "Members  shall  sub- 
mit to  the  secretary  all  dally  and  monthly 
reports,  Indorsements,  renewals,  certificates, 
and  all  policies  spoiled,  canceled,  or  not  taken, 
and  shall  not  forward  the  same  to  the  compa- 
nies without  the  secretary's  stamp  of  approval 
thereon.  They  shall  not  write  a  risk  until 
the  rate  bas  been  fixed  by  the  secretary,  and 
shall  adhere  strictly  to  the  rate  so  fixed;  nor 
shall  they  Issue  a  policy  or  policies,  or  cause 
insurance  to  be  written  or  placed,  by  any 
company,  at  less  than  said  fixed  rates." 

Section  1  of  an  act  of  the  general  assembly 
of  the  state  of  Missouri  against  pools,  trusts, 


and  conspiracies,  approved  March  24,  1897 
(page  208,  Acts  1897).  reads  as  follows:  "Sec- 
tion 1.  Any  corporation  organized  under  the 
laws  of  this  or  any  other  state  or  country  for 
transacting  or  conducting  any  kind  of  busi- 
ness in  this  state,  or  which  does  transact  or 
conduct  any  kind  of  business  in  this  state, 
or  any  partnership  or  individual,  or  other  as- 
sociation of  persons  whatsoever,  who  shall 
create,  enter  Into,  become  a  member  of  or  a 
party  to  any  pool,  trust  agreement  com- 
bination, confederation  or  understanding  with 
any  other  corporation,  partnership,  individu- 
al, or  any  other  person  or  association  of  per- 
sons, to  regulate  or  fix  the  price  of  any  ar- 
ticle of  manufacture,  mechanism,  merchan- 
dise, commodity,  convenience,  repair,  any  prod- 
uct of  mining,  or  any  article  or  thing  what- 
soever, or  the  price  or  premium  to  be  paid 
for  insuring  property  against  loss  or  damage 
by  fire,  lightning  or  storm,  or  to  maintain 
said  price  when  so  regulated  or  fixed,  or  shall 
enter  Into,  become  a  member  of  or  a  party  to 
any  pool,  agreement  contract,  combination  or 
confederation  to  fix  or  limit  the  amount  or 
quantity  of  any  article  of  manufacture, 
mechanism,  merchandise,  commodity,  con- 
venience, repair,  any  product  of  mining,  or 
any  article  or  thing  whatsoever,  or  the  price, 
or  premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning  or 
storm,  shall  be  deemed  and  adjudged  guilty 
of  a  conspiracy  to  defraud;  and  be  subject  to 
penalties  as  provided  in  this  act:  provided, 
however,  that  the  provisions  of  this  section 
shall  not  apply  to  agreements  of  fire  insur- 
ance companies,  or  their  agents,  or  boards  of 
fire  underwriters,  to  regulate  the  price  or 
premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning  or 
storm  in  cities  in  this  state  which  now  have 
or  which  may  hereafter  acquire  a  population 
of  one  hundred  thousand  inhabitants  or  more; 
and,  provided  further,  that  if  such  insurance 
companies,  or  their  agents,  or  the  board  of 
fire  underwriters  doing  business  in  any  such 
city,  shall  combine  in  such  city,  either  direct- 
ly or  indirectly,  or  agree  or  attempt  to  agree, 
directly  or  indirectly,  to  fix  or  regulate  the 
price  or  premium  to  be  paid  for  insuring  prop- 
erty located  wholly  outside  of  such  city 
against  loss  or  damage  by  fire,  lightning  or 
storm,  such  company  so  violating  the  pro- 
visions of  this  act  either  by  Itself,  its  agents, 
or  by  any  such  board  of  underwriters,  shall 
be  taken  and  deemed  to  have  forfeited  its 
right  to  do  business  in  this  state,  and  shall 
become  liable  to  all  the  penalties  and  forfei- 
tures provided  for  by  the  provisions  of  this 
act"  It  is  manifest  from  the  evidence  in  this 
case  that  respondents  were  at  the  time  of  and 
before  the  institution  of  these  proceedings, 
unless  exempted  therefrom  by  the  proviso  it 
said  section,  acting  in  violation  of  that  pro- 
vision of  the  section  of  the  act  quoted  which 
prohibits  any  corporation  doing  business  in 
this  state  from  entering  into  any  agreement, 
combination,  or  understanding  with  any  other 
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corporation  to  regulate  or  fix  the  price  or 
premium  to  be  paid  lor  insuring  property 
against  loss  or  damage  by  fire,  lightning,  or 
storm,  or  to  maintain  said  price  when  bo  regu- 
lated or  axed  (State  v.  Phipps,  50  Kan.  609, 
31  Pac.  1097);  and  it  makes  no  difference  that 
an  agreement  to  that  effect  was  entered  into 
by  the  agents  of  respondents  instead  of  them- 
selves, for  it  is  perfectly  clear  that  the  rates 
on  Insurance  were  fixed  by  their  agent,  whose 
salary  they  paid,  and  that  they  received 
premiums  upon  all  policies  issued  by  their 
agents  in  accordance  with  the  rate  fixed  by 
him,  thereby  making  the  acta  of  their  agents 
their  own.  The  secretary  of  the  Board  of 
Underwriters,  of  which  he  and  other  agents 
of  respondents  were  members,  was  empower- 
ed to  fix  the  rates,  and  no  member  'of  the 
board  could  write  a  risk  until  the  rate  was 

fixed  by  him  as  ;  nor  could  they  issue 

a  policy,  or  cause  Insurance  to  be  written  or 
placed,  by  any  company,  at  less  than  the 
rates  thus  fixed. 

The  question,  then,  is,  are  the  respondents, 
with  respect  to  fire  Insurance  in  Kansas  City, 
Mo.,  exempted  from  the  penalties  imposed  by 
said  act  by  the  proviso  in  said  section  by 
which  it  is  provided  that  its  provisions  shall 
not  apply  to  agreements  of  fire  Insurance 
companies,  or  their  agents,  or  boards  of  fire 
underwriters,  to  regulate  the  price  or  pre- 
mium to  bo  paid  for  insuring  property  against 
loss  or  damage  by  fire,  lightning,  or  storm  In 
cities  in  this  state  which  now  have,  or  which 
may  hereafter  acquire,  a  population  of  100,- 
000  inhabitants  or  more?  The  attorney  gen- 
eral insists  that  this  proviso  is  unconstitu- 
tional upon  the  ground  that  it  divides  a  natur- 
al class,  to  wit,  fire  Insurance  companies,  in- 
to two  portions,  making  two  classes  out  of 
one,  and  thus,  In  effect,  arbitrarily  enacts  dif- 
ferent rules  for  the  government  of  each.  We 
are  unable  to  see  the  force  of  this  conten- 
tion. The  act,  as  we  understand  it,  does  not 
divide  insurance  companies  into  two  classes, 
but  by  the  proviso  such  companies  are  simply 
exempted  from  the  provisions  of  the  act  pro- 
hibiting them,  their  agents,  and  boards  of  fire 
underwriters,  from  regulating  the  price  or 
premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning,  or 
storm  in  cities  in  this  state  which  now  have, 
or  which  may  hereafter  acquire,  a  popula- 
tion of  100,000  inhabitants  or  more.  This  is 
but  saying,  by  implication  at  least,  that  in- 
surance companies  may,  by  agreement,  fix 
the  rate  of  Insurance  to  be  charged  by  them 
for  fire  Insurance  In  such  cities.  Section  53, 
art  4,  of  the  constitution  of  this  state,  pro- 
vides that  "the  general  assembly  shall  not 
pass  any  local  or  special  law  •  *  • 
granting  to  any  corporation,  association  or  In- 
dividual any  special  or  exclusive  right,  priv- 
ilege or  immunity,"  and  It  Is  argued  by  re- 
lator that  the  proviso  in  the  act  in  question 
Is  In  conflict  with  that  provision  of  the  con- 
stitution, because  it  imposes  upon  a  combina- 
tion of  certain  wholesale  dealers  in  St  Louis 


and  Kansas  City  special  obligations  or  bur- 
dens from  which  Insurance  companies  In  said 
cities  are  exempt.  The  cardinal  rule  In  this 
state  is  "that  a  statute  which  relates  to  per- 
sons or  things  as  a  class  is  a  general  law, 
while  a  statute  which  relates  to  particular 
persons  or  things  of  a  class  is  special."  State 
v.  Horrmann,  75  Mo.  354;  Lynch  v.  Murphy, 
119  Mo.  163,  24  S.  W.  774.  In  State  v.  Bron- 
son,  115  Mo.  271,  21  S.  W.  1125,  a  section 
of  an  act  of  the  general  assembly,  was  under 
consideration,  which  provided  that  "from  and 
after  the  first  day  of  September,  1891,  no 
text  book  upon  the  subject  named  in  section 
5  of  this  act,  except  those  contracted  for  by 
said  commission,  shall  be  sold  for  use  in  the 
public  schools  of  Missouri;  and,  from  and 
after  the  first  day  of  September,  1892,  no  text 
book  upon  the  aforesaid  subjects,  except 
those  contracted  for  by  said  commission,  shall 
be  used  or  taught  in  any  public  school  with- 
in this  state:  provided,  that  this  act  shall 
not  apply  to  any  city  or  district  which  now 
contains  or  may  hereafter  contain  more  than 
one  hundred  thousand  inhabitants"  (Laws 
1891,  p.  27,  {  11);  and  it  was  held  that  the 
proviso  did  not  make  the  law  unconstitution- 
al. The  proviso  relates  to  fire  Insurance  in 
cities  of  a  class,— that  is,  cities  in  this  state 
which  now  have,  or  which  may  hereafter  ac- 
quire, a  population  of  100,000  inhabitants  or 
more;  and,  while  there  are  but  two  of  such 
cities  in  this  state  at  this  time,— St  Louis 
and  Kansas  City,— it  has  been  repeatedly  held 
by  this  court  that  such  a  law  Is  general,  and 
not  special.  Ewing  v.  Hoblitzelle,  85  Mo. 
64;  Rutherford  v.  Heddens,  82  Mo.  388;  State 
v.  Herrmann,  75  Mo.  340;  Kelly  v.  Meeks, 
87  Mo.  396;  Ruthertord  v.  Hamilton,  97  Mo. 
(543,  11  S.  W.  249;  Lynch  v.  Murphy,  119 
Mo.  16S,  24  a  W.  774.  In  State  v.  Miller. 
100  Mo.  439,  13  S.  W.  677,  an  act  of  the  gen- 
eral assembly  which  fixed  the  number  of 
school  directors  in  cities  of  over  300,000  In- 
habitants, prescribing  their  qualifications,  and 
determining  the  manner  of  their  election  and 
terms  of  office,  was  not  obnoxious  to  the 
constitution,  as  being  a  special  or  local  law. 
Whether  or  not  an  act  of  the  legislature  be 
a  local  or  general  law  must  be  determined  by 
the  way  In  which  it  affects  the  people  as  a 
whole,  rather  than  the  extent  of  the  terri- 
tory over  which  it  operates;  and,  if  It  affects 
equally  all  persons  who  come  within  its 
range,  it  is  not  a  local  or  special  law.  In 
this  case  the  proviso  affects  the  business  of 
insurance  in  all  cities  of  a  certain  class.  It 
does  not  grant  to  any  corporation,  associa- 
tion, or  Individual  any  special  exclusive  right, 
privilege,  or  Immunity,  but  applies  alike  to 
all  fire  insurance  companies  doing  business  in 
a  certain  class  of  cities.  Nor  is  it  class  leg- 
islation. It  relates  to  fire  Insurance  com- 
panies as  a  class,  and  is  therefore  a  general 
law.  In  Phillips  v.  Railway  Co.,  86  Mo.  540. 
it  is  said:  "In  the  determination  of  a  ques- 
tion involving  the  constitutionality  of  a  law 
it  is  a  settled  rule  for  the  guidance  of  courts 
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that  the  acts  of  the  legislature  are  presumed 
to  be  constitutional,  and  it  is  only  -where  they 
manifestly  infringe  on  some  provision  of  the 
constitution  that  they  can  be  declared  void 
for  that  reason.  In  case  of  doubt  every  pos- 
sible presumption  not  directly  inconsistent 
with  the  language  and  subject-matter  is  to  be 
made  In  favor  of  the  constitutionality  of  the 
act."   See,  also,  State  v.  Able,  65  Mo.  357. 

We  can  reach  no  other  conclusion  than  that 
the  act  in  question  is  valid.  If  it  be  impolitic 
or  unwise  In  its  operation,  the  remedy  lies  in 
tbe  legislative  branch  of  the  state  government; 
but  the  evidence  adduced  tends  to  show  that 
through  the  organization  of  boards  of  un- 
derwriters in  large  cities,  and  the  acts  and 
advice  of  their  members,  a  very  large  pro- 
portion of  all  modern  buildings  erected  there- 
in are  made  almost  fireproof,  in  consequence 
of  which  the  rates  of  insurance  on  such  build- 
ings and  their  contents  are  much  less  than 
they  would  otherwise  be.  Besides,  by  the 
organization  of  their  salvage  corps,  vast 
amounts  of  property  are  saved  from  destruc- 
tion by  fires.  From  these  considerations  it 
follows  that  the  writs  should  be  denied,  and 
it  is  bo  ordered.    All  concur. 


STATE  ex  rel.  HERRIFORD  v.  McKEE, 
Judge. 

(Supreme  Court  of  Missouri.   May  30,  1899.) 

CHANGE  OP  VENUE  —  REVIEW  —  MANDAMUS — 
CORRECTION  OF  ERRONEOUS  ORDER— ADE- 
QUATE LEGAL  REMEDY— PETITION. 

1.  Error  in  awarding  a  change  of  venue  can- 
not be  corrected  unless  excepted  to  in  the  court 
which  ordered  the  change,  since  the  erroneous 
order,  being  within  the  court's  jurisdiction,  is  not 
a  nullity. 

2.  Under  Rev.  St.  1889,  f  2262,  as  amended  by 
Laws  1895,  p.  93,  providing  that  a  change  of 
venue  to  another  county  because  of  disqualification 
of  the  judge  shall  not  be  awarded  if  the  parties 
agree  on  a  special  judge,  or  request  the  election 
of  one,  a  change  of  venue  may  be  ordered  be- 
cause of  tbe  disqualification  of  the  judge  without 
asking  the  parties  whether  they  will  agree  on 
a  special  judge  or  consent  to  the  election  of  one, 
it  being  incumbent  on  them  to  make  the  agree- 
ment or  consent  to  the  election  on  their  own  mo- 
tion. 

3.  On  an  application  for  a  writ  of  mandamus 
to  the  judge  or  a  circuit  court  to  compel  him  to 
reinstate  a  cause  on  the  docket  after  he  has 
granted  a  change  of  venue  therein  to  another 
county,  because  the  granting  of  the  change  was 
erroneous,  it  will  be  presumed  that  the  order 
granting  the  change  was  correct  until  the  con- 
trary appears. 

4.  Mandamus  will  not  lie  to  compel  the  circuit 
court  to  take  jurisdiction  of  a  cause  after  it  has 
erroneously  granted  a  change  of  venue  therein, 
the  granting  of  a  change  of  venue  being  within 
its  jurisdiction. 

5.  An  order  granting  a  change  of  venue  being 
reviewable  on  appeal  or  error,  mandamus  will 
not  issue  to  correct  it,  though  the  aggrieved  par- 
ty, by  failing  to  except,  lost  bis  right  to  have  it 
reviewed. 

0.  A  petition  for  mandamus  to  the  circuit  court 
to  compel  it  to  take  jurisdiction  of  a  suit  because 
its  order  granting  a  change  of  venue  therein  was 
erroneous  in  that  it  was  made  without  asking 
the  parties  whether  they  would  agree  on  a  special 
judge,  or  consent  to  the  election  of  one,  must 


show  that  at  the  time  the  change  was  ordered 
there  was  present  or  available  a  person  competent 
to  act  as  special  judge,  or  that  the  requisite 
number  of  lawyers  were  present,  from  whom  and 
by  whom  a  special  judge  could  be  elected. 

In  banc. 

Application  by  the  state,  on  the  relation  of 
Esther  Herriford,  for  a  writ  of  mandate  to 
Edwin  R.  McKee,  circuit  judge  of  Knox  coun- 
ty. Denied. 

D.  A.  Rouner  and  O.  D.  Jones,  for  relator. 
J.  M.  Payne  and  C.  A.  Stewart,  for  respond- 
ent. 

SHERWOOD,  J.  This  proceeding  ques- 
tions the  correctness  of  the  action  of  Judge 
McKee  in  awarding  a  change  of  venue  from 
the  circuit  court  of  Knox  county  to  that  of 
Schuyler  county.  The  petition  for  the  alter- 
native writ,  among  other  things,  in  substance 
and  form  alleges  the  presentation  of  the  ap- 
plication upon  due  notice  given,  "based  alone 
on  tbe  ground  of  the  prejudice  and  disqualifi- 
cation of  the  Judge,"  eta,  whereupon  the  re- 
spondent Judge  "immediately  awarded  the 
venue  to  the  circuit  court  of  Schuyler  county, 
Missouri,  without  asking  the  parties  whether 
they  could  or  would  agree  on  a  special  judge 
to  try  the  cause,  or  whether  both  parties 
would  consent  to  the  election  of  attorney  at 
the  bar  present,  at  an  election  to  be  held  by 
the  clerk,  as  provided  by  law;  and  failed  and 
refused  to  enter  on  the  record  preceding  the 
awarding  of  tbe  change  of  the  venue  to 
Schuyler  county  the  truth  and  the  fact  as  to 
said  agreement  or  failure  of  the  parties  to 
agree  as  aforesaid."  The  petition  then  alleges 
the  sending  by  the  clerk  of  the  Knox  circuit 
court  of  the  transcript,  etc.,  to  the  clerk  of 
the  Schuyler  circuit  court;  that  when  the 
cause  came  on  to  be  heard  at  the  next  term  of 
the  latter  court  it  was  then  and  there  held  by 
that  court  that  no  jurisdiction  had  been  ac- 
quired by  that  court,  "because  of  the  failure 
of  the  judge  of  the  Knox  circuit  court  to  af- 
ford the  parties  an  opportunity  to  choose  a 
special  Judge,  or  to  agree  to  choose  an  attor- 
ney of  the  bar,  to  be  elected  according  to  law, 
and  as  provided  by  law;  and  because  of  the 
silence  of  the  record  on  those  facts  and  sub- 
jects it  failed  to  appear  and  show  that  the 
Schuyler  circuit  court  had  jurisdiction  of  the 
cause."  Thereupon  the  judge  of  the  court 
last  mentioned  directed  the  clerk  of  bis  court 
to  certify  the  cause  back  to  the  court  from 
whence  it  came,  and  this  was  done.  When 
the  Knox  circuit  court  convened  at  its  next 
term,  the  defendant  in  the  cause  moved  the 
court  by  written  motion  to  strike  the  same 
from  the  docket  Plaintiff  thereupon  (relator 
herein)  called  the  attention  of  the  judge  of 
the  Knox  circuit  court  to  the  ruling  of  the 
Schuyler  circuit  court,  and  also  moved  the 
court  by  written  motion  to  proceed  and  as- 
certain whether  the  parties  could  or  would 
agree  on  a  special  judge,  etc.;  but  the  judge 
denied  the  motion  of  plaintiff,  and  then  and 
there  made  an  order  striking  the  cause  from 
the  docket,  and  would  not  reinstate  the  same. 
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The  respondent  judge,  waiving  the  Issuance 
of  the  alternative  writ,  appeared,  and  filed  an- 
swer, In  which  he  admits  most  of  the  allega- 
tions of  the  petition,  and  then  specifically 
states:  "Admits  that  he  granted  a  change  of 
venue  without  asking  the  parties  whether 
they  could  or  would  agree  on  a  special  judge 
to  try  the  cause,  or  whether  both  parties 
would  consent  to  the  election  of  an  attorney 
of  the  bar,  present,  at  an  election  to  be  held 
by  the  clerk.  Admits  that  the  clerk  of  the 
Knox  circuit  court  as  commanded,  made  out 
and  sent  to  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Schuyler  county  a  complete  tran- 
script of  the  record,  and  the  original  papers  i 
in  the  cause,  and  the  ten  dollars  filing  fee  : 
required  by  law,  and  sent  the  same  to  said  j 
clerk  of  said  Schuyler  county.  Admits  that  at 
the  May  term,  1898,  of  the  Schuyler  county  cir- 
cuit court,  then  and  there  held,  that  the  circuit 
judge  thereof  held  that  he  did  not  have  juris- 
diction of  said  cause;  but  for  what  causa  said 
court  did  not  have  jurisdiction  of  said  cause 
this  respondent  does  not  know  nor  can  he 
state,  nor  does  he  know  the  reason  or  reasons 
said  court  assigned  for  it  not  having  jurisdic- 
tion of  said  cause,  and  for  it  directing  the  clerk 
of  said  court  to  certify  said  cause  back  to  the 
circuit  court  of  Knox  county.  Admits  that  the 
defendant  in  said  cause,  at  the  June  term  of 
the  Knox  circuit  court,  1888,  filed  a  motion  In 
said  court  before  the  Honorable  Ed.  R.  Mc- 
Kee,  jndge,  moving  and  asking  him  to  strike 
«aid  cause  from  the  docket  of  said  court  A 
copy  of  said  motion  so  filed,  and  duly  certi- 
fied to  by  the  clerk,  la  hereto  attached,  and 
marked  'Exhibit  D.'  Admits  that  thereupon 
the  plaintiff  called  this  respondent's  attention 
to  the  ruling  of  the  circuit  court  of  Schuyler 
county  in  this  action,  and  claiming  that  the 
Knox  circuit  court  should  proceed,  and  as- 
certain whether  the  parties  could  or  would 
agree  on  a  special  judge,  or  whether  they 
would  consent  to  the  election  of  a  lawyer  by 
the  members  of  the  bar  present  to  try  the 
cause.  Admits  that  he  sustained  defendant's 
motion,  and  struck  said  cause  from  the  docket 
Admits  that  during  the  said  last-mentioned 
term  of  said  Knox  circuit  court  the  plaintiff 
filed  her  motion  to  reinstate  said  cause  on  the 
docket  of  said  court,  and  that  this  motion  the 
eourt  refused  to  sustain.  Respondent,  for 
further  answer  to  said  petition,  denies  each 
and  every  allegation  therein  contained  not 
hereinbefore  admitted  to  be  true.  Respond- 
ent for  further  answer,  states  that  at  the 
time  the  said  plaintiff  in  said  suit  as  aforesaid 
filed  her  application  for  a  change  of  venue  as 
aforesaid,  and  at  the  time  respondent  as  such 
judge,  passed  upon  and  granted  said  change 
of  venue,  the  parties  to  said  suit  did  not 
thereupon  agree  upon  a  special  judge,  nor  did 
both  parties  request  the  election  of  a  special 
judge  to  try  said  cause." 

1.  Ever  since  Potter  v.  Adams'  Ex'rs,  24 
Mo.  161,  it  has  been  the  settled  doctrine  of 
this  court  that  the  only  way  to  remedy  the 
Improper  awarding  of  a  change  of  venue  Is 


by  saving  exceptions  at  the  time  the  change 
is  ordered,  and  in  the  court  in  which  ordered. 
State  v.  Knight  01  Mo.  373;  State  v.  Dodson, 
72  Mo.  283;  Squires  v.  City  of  Chiillcothe.  89 
Mo.  226,  1  S.  W.  23;  Keen  v.  Schnedler,  82 
Mo.  516,  2  S.  W.  312;  Stearns  v.  Railway  Co., 
94  Mo.  317,  7  S.  W.  270.  There  Is  no  pre- 
tense that  exceptions  were  saved  in  the  man- 
ner aforesaid  when  the  change  was  ordered. 
In  the  case  last  cited  it  was  sought  by  plain- 
tiffs by  bill  In  equity  to  have  declared  null 
and  void  a  decree  entered  in  favor  of  the  rail- 
road company  and  against  Stearns  for  the 
recovery  of  a  large  sum  of  money  and  the 
foreclosure  of  his  equity  of  redemption  In 
some  8,000  acres  of  land.  Stearns  appeared, 
and  filed  an  answer,  and  the  plaintiff  moved 
to  strike  out  a  part  thereof.  Thereafter,  and 
at  the  August  term,  1878,  the  Newton  circuit 
court  made  an  order  changing  the  venue  of 
the  cause  to  the  Greene  county  circuit  court 
This  order.  It  Is  alleged,  "was  made  without 
and  not  founded  upon,  or  pretended  to  be 
founded  upon,  any  disability  or  disqualifica- 
tion of  the  judge  of  said  Newton  circuit  court 
on  account  of  his  being  interested  In  or  relat- 
ed to  either  party,  or  by  having  been  of  coun- 
sel in  said  case,  and  without  any  application 
having  been  made  therefor  by  either  party  to 
said  cause,  and  without  any  consent  of  the 
parties  In  writing  being  filed  In  said  Newton 
circuit  court,  as  provided  and  required  by 
law."  The  Greene  circuit  court,  upon  the  fil- 
ing of  the  transcript  therein,  took  cognizance 
of  the  cause,  and  sustained  the  motion  to 
strike  out  part  of  the  answer.  Stearns  ap- 
peared in  that  court  for  the  special  purpose 
of  making  a  motion  to  strike  the  cause  from 
the  docket  for  want  of  jurisdiction  of  that 
court  This  motion  being  overruled,  he  made 
no  further  appearance,  and  thereafter  the 
court  rendered  a  judgment  and  decree  In  con- 
formity to  the  prayer  of  the  petition.  To  a 
petition  filed  In  the  Greene  circuit  court  al- 
leging the  foregoing  facts,  as  placed  in  quota- 
tions, the  defendant  successfully  demurred, 
and  final  judgment  went  on  the  demurrer. 
After  discussing  the  case  thus  stated,  and 
commenting  on  the  authorities  already  cited. 
It  is  said:  "The  Newton  county  circuit  court 
had  full  and  complete  jurisdiction  of  the  sub- 
ject-matter of  that  suit  and  of  the  parties 
thereto.  It  is  a  court  of  general  jurisdiction, 
proceeding  according  to  the  course  of  the 
common  law.  It  had  power  to  award  a 
change  of  venue  of  the  cause,  and  the  logical 
result  of  the  authorities  cited  Is  that  the  or- 
der had  the  effect  to  transfer  the  cause  to  the 
Greene  circuit  court.  If  made  without  any 
cause  existing  therefor,  or  upon  an  insuffi- 
cient affidavit  or  on  no  affidavit  at  all.  still 
the  order  is  not  a  nullity.  These  are  but  er- 
rors and  Irregularities,  available  only  to  the 
opposing  party  by  writ  of  error  or  appeal 
sued  out  from  the  final  judgment  in  the  cause 
in  which  the  errors  were  made.  They  are  of 
no  avail  whatever  to  the  party  against  whom 
they  were  made  in  a  collateral  proceeding  like 
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this.  It  follows  that  the  Greene  county  cir- 
cuit court  bad  jurisdiction  of  the  suit  and  of 
the  parties  thereto,  and  the  judgment  is  not 
void  or  voidable  In  a  suit  like  this  one,  there 
being  no  charge  of  fraud."  The  case  just 
quoted  from  seems  decisive  of  the  one  at  bar. 

2.  But  the  case  of  State  v.  Bacon,  107  Mo. 
627,  18  S.  W.  19,  has  been  pressed  upon  our 
attention  as  opposed  in  effect  to  the  decision 
of  that  case,  and  this  by  reason  of  a  change 
In  the  statute  having  occurred  since  the  rul- 
ings heretofore  noted.  The  change  referred 
to  consists  of  the  addition  of  the  following 
proviso  to  section  3733,  Rev.  St.  1879,  as  the 
same  now  appears  In  section  2262,  Bev.  St 
1SS9,  to  wit:  "Provided,  that  where  the  ap- 
plication for  a  change  of  venue  is  founded  pn 
the  interest  prejudice  or  other  objection  to 
the  judge,  a  change  of  venue  shall  not  be 
awarded  to  another  county  without  a  reason- 
able opportunity  having  first  been  allowed 
the  parties  to  agree  upon  a  special  judge,  or 
for  the  election  of  a  special  judge  as  provided 
by  law."  Section  2262  aforesaid  has  since 
been  amended,  and  a  proviso  substituted  in 
lieu  of  the  one  just  quoted,  and  it  is  the  fol- 
lowing: "And  provided  further,  that  where 
the  application  is  founded  on  the  interest 
prejudice  or  other  objections  to  the  judge,  a 
change  of  venue  shall  not  be  awarded  to  an- 
other county  if  the  parties  shall  thereupon 
agree  upon  a  special  judge,  or  if  both  parties 
request  the  election  of  a  special  judge;  and 
In  the  latter  case  a  special  judge  shall  be 
elected  as  provided  by  law."  Laws  1885,  p. 
98.  So  that  the  words  "reasonable  opportu- 
nity" have  been  entirely  eliminated  from  the 
statute  and  from  consideration,  and  it  was 
upon  those  words  that  the  case  of  State  v. 
Bacon  turned  and  was  decided.  The  statute, 
as  it  now  stands  amended,  does  not  any  long- 
er require  the  judge  who  is  charged  with 
prejudice,  etc,  to  give  the  parties  "a  reason- 
able opportunity,"  etc.,  but  casts  upon  their 
shoulders  the  duty  of  acting  when  the  appli- 
cation is  presented,  to  wit  by  agreeing  upon 
a  special  judge,  or  by  both  parties  requesting 
the  election  of  a  special  judge.  The  return  of 
the  respondent  judge  shows  that  no  such 
agreement  on  a  special  judge  was  made,  nor 
a  request  by  both  parties  for  the  election  of  a 
special  judge.  This  allegation,  not  being  con- 
troverted, stands  admitted  of  record,  and 
shows  the  action  of  the  judge  of  the  Knox 
circuit  court  to  have  been  entirely  correct 
and  in  entire  conformity  to  the  present  stat- 
ute. But  apart  from  such  return,  the  pre- 
sumption would  be  that  the  Knox  circuit 
court  acted  correctly  in  awarding  the  change 
of  venue.  Such  favorable  presumptions  in- 
variably attend  the  acts  and  doings  of  courts 
of  general  jurisdiction  unless  countervailed 
In  an  appropriate  way.  Huxley  v.  Harrold, 
62  Mo.  516,  and  numerous  other  cases. 

3.  The  case  of  State  v.  Bacon,  supra,  was 
Incorrectly  decided,  however,  even  if  Judge 
Bacon  did  fall  to  give  the  parties  "a  reason- 
able opportunity,"  etc.;  and  for  these  rea- 


sons: Under  the  authorities  heretofore  quot- 
ed, the  only  remedy  recognized  by  this  court 
for  the  unauthorized  changing  of  the  venue 
is  by  exception  properly  preserved  at  the 
time;  in  other  words,  the  erroneous  granting 
of  a  change  of  venue  is  a  matter  purely  of  ex- 
ception, and  such  matter  cannot  be  preserved 
save  In  the  only  repository  known  to  the  law, 
to  wit,  a  bill  of  exceptions,  something  which 
the  record  recitals  cannot  supply.  Nichols  v. 
Stevens,  123  Mo.  96,  20  S.  W.  578,  and  27  S. 
W.  613,  and  cases  cited.  These  former  rul- 
ings of  this  court  on  the  absolute  necessity 
of  preserving  exceptions  in  order  subsequent- 
ly to  take  advantage  of  an  erroneous  ruling 
respecting  a  change  of  venue  were  wholly 
overlooked,  or  else  Ignored,  in  Bacon's  Case, 
and  therein  and  thereby  error  was  commit- 
ted; error  which  we  refuse  to  sanction. 

4.  The  circuit  court  of  Knox  county  was  a 
court  of  general  jurisdiction.  It  had  jurisdic- 
tion over  the  general  class  of  cases  of  which 
plain  tiff's  case  was  a  member,  and  the  juris- 
diction of  that  court  had  attached  to  the  par- 
ticular subject-matter  which  constituted  plain- 
tiff's cause  of  action,  and  this  by  reason  of 
suit  brought  and  process  served  on  the  de- 
fendant in  the  cause,  as  well  as  by  his  per- 
sonal appearance  to  the  action.  This  being 
the  case,  the  exercise  of  the  complete  jurisdic- 
tion thus  possessed  by  the  Knox  circuit  court 
was  not  ousted  by  reason  of  the  fact  that 
such  jurisdiction  was  erroneously  exercised, 
if,  indeed,  it  was  thus  exercised.  The  dis- 
tinction lies  between  the  existence  of  juris- 
diction and  its  erroneous  exercise,  because 
"the  power  to  decide  correctly,  and  to  enforce 
a  decision  when  correctly  made,  necessarily 
implies  the  same  power  to  decide  Incorrectly, 
and  to  enforce  a  decision  when  Incorrectly 
made"  (Davis  v.  Packard,  10  Wend.  74)}  and 
there  is  no  more  divestiture  of  jurisdiction  in 
the  latter  case  than  in  the  former.  Jurisdic- 
tion still  survives  despite  of  error  committed. 
This  Is  the  result  of  all  the  authorities.  And 
the  jurisdiction  of  the  Knox  circuit  court  was 
not  at  all  affected  by  reason  of  the  fact,  if  it 
was  a  fact  that  that  court  acted  in  contra- 
vention of  a  proviso  to  a  statute,  rather  than 
any  other  portion  thereof.  Nor  was  the  order 
for  the  change  of  venue  in  relator's  case  any 
more  a  special  jurisdictional  act  than  a  hun- 
dred other  similar  orders  made  by  the  circuit 
courts  in*  the  customary  course  of  their  daily 
duties,— as,  for  Instance,  the  Issuance  of  a 
writ  of  garnishment,  or  the  ordering  of  a 
venire;  hence  no  manner  of  necessity  exist- 
ed to  cause  the  record  to  make  recital  about 
the  failure  of  the  parties  to  agree  upon  a  spe- 
cial judge,  or  to  request  the  election  of  such 
a  judge.  And,  even  had  there  been  such  ne- 
cessity, its  existence  being  Ignored  would  not 
destroy  the  existence  of  the  jurisdiction  of  the 
trial  court  to  do  the  act  now  challenged.  Re- 
curring to  the  subject  just  intermitted,  of  the 
proviso  to  the  statute,  it  is  in  line  with  pre- 
vious remarks  to  state  that  the  disobedience 
of  a  positive  statute,  or  even  of  a  prohibitory 
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statute,  does  not  abate  by  one  Jot  or  one  tittle 
the  power  of  the  disobedient  court  to  make 
and  enforce  the  Improper  and  lawbreaking 
order.  This  principle  is  Illustrated  and  ex- 
emplified by  numerous  cases,  and  denied  by 
none.  Thus,  in  Martin  v.  State,  12  Mo.  475, 
the  effect  of  the  disobedience  by  a  trial  court 
of  a  prohibitory  statute  was  discussed  by 
Judge  Ryland,  who,  speaking  for  the  court, 
said:  "The  St  Louis  circuit  court,  and  the 
judge  thereof  in  vacation,  had  the  power  to 
grant  and  issue  the  writ.  This  gives  to  such 
court  or  judge  jurisdiction  over  the  subject- 
matter;  and,  though  the  statute  expressly  de- 
clares that  'no  person  Imprisoned  on  an  In- 
dictment found  in  any  court  of  competent  ju- 
risdiction, or  by  virtue  of  any  process  or  com- 
mitment to  enforce  such  Indictment,  can  be 
discharged  under  the  provisions  of  this  act, 
but  may  be  let  to  bail  if  the  offense  be  ball- 
able,  and!  If  the  offense  be  not  bailable,  he 
shall  be  remanded  forthwith'  [Rev.  St  1889, 
i  5381];  yet  this  section  does  not  take  away 
the  jurisdiction,  but  orders  and  directs  what 
shall  be  done.  A  circuit  judge,  therefore,  dis- 
charging, against  this  provision  of  the  stat- 
ute, may  be  considered  as  acting  Indiscreetly, 
even  erroneously.  Yet  having  jurisdiction 
over  the  subject  his  order  discharging  must 
be  considered  a  Justification  to  the  jailer  in 
turning  out  the  prisoner.  •  •  •  The  cir- 
cuit judge  having  authority  to  Issue  the  writ 
of  habeas  corpus  (and  this  point  the  attorney 
for  the  state  In  his  brief  admits,  but  contends 
that  all  the  subsequent  acts  of  the  Judge  are 
not  only  against  but  beyond  his  Jurisdiction, 
and  are  utterly  void),  his  act  afterwards,  in 
discharging  Jackson,  the  prisoner,  although  it 
may  have  been  erroneous,  and  contrary  to 
law,  yet  it  could  not  be  said  to  be  an  act 
coram  non  Judice.  There  is  a  broad  and  ob- 
vious distinction  between  the  illegal  Judgment 
of  a  court  having  jurisdiction  and  the  act  of 
a  court  without  Jurisdiction."  In  Ex  parte 
Jllz,  64  Mo.  205,  Martin's  Case,  as  well  as 
Yates  v.  People,  6  Johns.  837,  were  approv- 
ingly followed,  and  the  same  thing  occurred 
in  State  v.  Wear,  145  Mo.  162,  46  S.  W.  1099, 
.  in  a  most  elaborate  and  exhaustive  opinion 
delivered  by  Judge  Burgess,  in  which  the 
principle  now  being  discussed  was  Illustrated 
and  enforced  by  a  wealth  of  argument  and 
authority.  The  true  rule  In  cases  .like  the 
present  is  the  one  announced  by  the  supreme 
court  of  Wisconsin  in  a  case  where  a  statute 
of  that  state  prohibited  strict  foreclosures  of 
mortgages  except  by  consent  of  parties  In 
open  court,  but  such  a  decree  without  consent 
was  held  not  to  be  void;  the  court  saying: 
"The  only  question  In  such  case  is,  had  the 
court  or  tribunal  power,  'under  any  circum- 
stances,' to  make  the  order  or  perform  the 
act?"  Salisbury  v.  Chadbourne,  45  Wis.  74; 
Van  Fleet  Coll.  Attack,  f  §  61,  670. 

5.  Furthermore,  the  writ  of  mandamus  can- 
not be  made  to  perform  or  to  usurp  the  func- 
tions of  an  appeal  or  writ  of  error.  Where 
the  matter  is  reviewable  by  appeal  or  writ  of 


error,  and  where  the  party  may  obtain  redress 
in  the  ordinary  course  of  judicial  proceedings, 
mandamus  will  be  refused.  2  Spelt  BSxtr. 
Relief.  |  1390;  State  v.  Lubke,  85  Mo.  338; 
Blecker  ▼.  Law  Oom'rs,  80  Mo.  111.  "It  does 
not  lie  to  correct  the  errors  of  Inferior  tri- 
bunals by  annulling  what  they  have  done  er- 
roneously, nor  to  guide  their  discretion,  nor 
to  restrain  them  from  exercising  power  not 
delegated  to  them."  Dunklin  Co.  v.  District 
County  Court,  23  Mo.  449.  The  granting  or 
the  refusal  of  a  change  of  venue  may  be  er- 
roneous, but  the  party  In  such  case  has  his 
remedy  by  appeal  or  writ  of  error,  and  man- 
damus does  not  lie  In  such  case,  xhe  action 
of  the  trial  courts  In  refusing  or  granting  a 
change  of  venne  Is  constantly  reviewed  on  ap- 
peal or  error.  State  v.  Alexander,  66  Mo. 
148;  Corpenny  v.  City,  57  Mo.  88;  Woodrow 
v.  Younger,  61  Mo.  895;  State  v.  Burnes.  54 
Mo.  274;  and  other  cases.  "And  the  fact  that 
the  person  aggrieved  has,  by  neglecting  to 
preserve  his  statutory  remedy,  placed  himself 
In  such  a  position  that  he  can  no  longer  avail 
himself  of  its  benefit,  does  not  remove  the 
case  from  the  application  of  the  rule,  and 
constitutes  no  ground  for  Interference  by 
mandamus."  High,  BSxtr.  Rem.  (3d  Ed.)  §  16. 
And  the  same  rule  would  doubtless  bold 
where  a  person,  by  failing  to  except  at  the 
proper  time,  has  put  it  out  of  his  power  to 
review  by  appeal  or  error  the  Improper  grant- 
ing of  a  change  of  venue. 

6.  Moreover,  even  if  relator  were  entitled 
to  the  writ  on  other  grounds,  still  it  must  be 
denied  to  her  on  this  one  alone,  regardless  of 
all  other  considerations:  There  is  no  allega- 
tion in  the  petition  that  when  Judge  McKee 
awarded  the  change  of  venue  there  was  any 
person  present  or  available  competent  to  act 
as  special  judge,  or  that  the  requisite  number 
of  lawyers  were  present  from  whom  and  by 
whom  to  elect  a  special  Judge.  This,  of  itself, 
is  fatal  to  relator's  success. 

7.  Finally,  our  conclusion  from  the  prem- 
ises is  that  Jurisdiction  of  tills  cause  is  now 
In  the  Schuyler  circuit  court,  and  we  deny  the 
peremptory  writ  All  concur. 


BAILEY  et  al.  v.  FIGELEY.i 
(Court  of  Appeals  of  Kentucky.  June  1,  1899.) 

GRADED  SCHOOLS — VALIDITY  OP  ELECTION  TO 
IMPOSE  TAX. 

1.  Under  Ky.  St  g  1495,  there  must  be  a  reg- 
istration of  the  qualified  voters  of  a  city  of  the 
fourth  class  before  an  election  can  be  held  there- 
in to  establish  a  graded  school  and  levy  a  tax 
therefor. 

2.  Under  Ky.  St  Si  4464,  4489,  a  dty  of  the 
fourth  class  cannot  be  included  with  outlying 
territory  for  the  purpose  of  establishing  a  graded 
school. 

3.  The  county  court  has  no  jurisdiction  to  di- 
rect the  holding  of  an  election  to  establish  a  grad- 
ed school  in  a  city  of  the  fourth  class. 

i  Reported  by  Edward. W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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Appeal  from  circuit  court  Hopkins  county. 

"To  be  officially  reported." 

Action  by  G.  W.  Flgeley  against  I.  Bailey 
and  others  to  enjoin  defendants  from  collect- 
ing a  tax.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Gordon  &  Gordon,  for  appellants.  Edward 
W.  Hines,  William  J.  Cox,  Maurice  K.  Gor- 
don, and  Clifton  J.  Waddlll,  for  appellee. 

BURNAM,  J.  In  November,  1808,  a  peti- 
tion was  filed  m  the  county  court  of  Hop- 
kins county,  pursuant  to  the  provisions  of  sec- 
tion 4464  of  the  Kentucky  Statute,  seeking  to 
have  a  graded  school  established  In  common 
school  district  No.  4,  the  boundary  of  which 
embraced  the  city  of  Madisonvllle,  which  Is 
a  city  of  the  fourth  class,  and  a  large  con- 
tiguous territory  outside  of  the  limits  of  the 
city.  At  the  following  December  term  an 
order  was  made  by  the  county  court  requiring 
an  election  to  be  held  on  the  17th  day  of 
January  to  determine  whether  the  school 
should  be  established  and  the  proposed  tax 
levied.  Subsequently,  at  the  January  term, 
and  before  the  day  fixed  for  the  election,  the 
court  entered  another  order,  setting  aside  the 
order  made  at  the  January  term,  and  direct- 
ing that  the  election  be  held  on  the  14th  day 
of  February  thereafter.  An  election  was 
held  on  the  last  day  named,  which  resulted 
In  225  votes  being  cast  for  the  graded  com- 
mon school  tax,  and  158  against  it,  and  the 
election  of  appellants  as  trustees  of  the  dis- 
trict, who  thereafter,  assuming  to  act  as  such 
trustees,  levied  a  tax  of  50  cents  on  the  prop- 
erty of  all  white  persons  and  corporations  in 
the  aforesaid  boundary,  and  a  poll  tax  of 
$1.50  on  each  white  male  residing  therein 
over  21  years  of  age,  for  the  purpose  of  main- 
taining a  graded  common  school  In  the  dis- 
trict, and  to  pay  for  the  erection  of  suitable 
school  buildings.  Thereupon  this  action  was 
Instituted  by  appellee,  a  resident  and  tax- 
payer of  the  city  of  Madisonvllle,  to  enjoin 
the  collection  of  the  tax  so  levied  by  the 
trustees,  upon  the  ground  that  the  election  of 
appellants  was  illegal  and  void,  because  the 
district  boundary  in  which  the  vote  was  tak- 
en Includes  the  city  of  Madisonvllle,  a  city  of 
the  fourth  class,  and  large  contiguous  terri- 
tory outside  of  the  limits  of  said  city,  and  for 
this  reason  the  county  court  had  no  Jurisdic- 
tion to  make  an  order  to  bold  such  election. 

By  section  4464  of  the  Kentucky  Statutes, 
the  county  court  is  given  Jurisdiction  of  all 
proceedings  for  the  establishment  of  graded 
schools  In  rural  districts  and  cities  of  the  fifth 
and  sixth  classes.  It  reads  as  follows:  "It  shall 
be  the  duty  of  the  county  Judge  in  each  coun- 
ty of  this  commonwealth,  upon  a  written  peti- 
tion signed  by  at  least  ten  legal  voters  who 
are  tax-payers  in  the  Justice's  district,  town 
or  city  of  the  fifth  or  sixth  classes  In  his  coun- 
ty, to  make  an  order  in  his  order  book,  at  the 
next  regular  term  of  his  court  after  he  re- 
ceives said  petition,  fixing  the  boundary  of 


any  proposed  graded  common  school  district, 
as  agreed  on  by  the  county  Judge  and  the 
petitioners,"  directing  an  election  to  be  held 
In  said  proposed  graded  common  school  dis- 
trict, "not  earlier  than  forty  days  from  the 
date  of  said  order,  for  the  purpose  of  taking  the 
sense  of  the  legal  white  voters  In  said  proposed 
graded  common  school  district  upon  the  prop- 
osition as  to  whether  or  not  they  will  vote 
an  annual  tax,  in  any  sum  named  in  said  or- 
der, not  exceeding  fifty  cents  on  each  one 
hundred  dollars  of  property  assessed  in  said 
proposed  graded  common  school  district,  town 
or  city,  belonging  to  said  white  voters  or  cor- 
porations, or  a  poll  tax  not  exceeding  one 
dollar  and  fifty  cents  per  capita  on  each  white 
male  inhabitant  over  twenty-one  years  of  age 
residing  in  said  proposed  graded  common 
school  district,  for  the  purpose  of  maintaining 
a  graded  school  therein,  and  purchasing  suit- 
able buildings  therefor."  The  statute  further 
provides  "that  the  proposition  to  establish  a 
graded  common  school  district  as  provided  for 
In  this  section,  must  be  approved  in  writing 
on  the  petition  to  the  county  Judge  by  a  ma- 
jority of  the  trustees  of  the  common  school 
district,  and  approved  in  writing  on  said  peti- 
tion by  the  county  superintendent  of  common 
schools,"  etc.  This  section  limits  the  Juris- 
diction of  county- courts  to  proceedings  to  es- 
tablish graded  schools  to  cities  of  the  fifth 
and  sixth  classes  and  rural  districts.  This 
is  made  very  clear  by  section  4489,  which 
forms  a  part  of  the  same  article,  which  reg- 
ulates the  manner  in  which  schools  may  be 
established  in  cities  of  the  first,  second,  third, 
and  fourth  classes.  It  provides  that  any  city 
of  this  class  may  accept  the  provision  of  the 
common  school  law,  and  establish  graded 
common  schools,  subject  to  all  the  provisions 
thereof,  except  as  specially  provided  therein, 
at  an  election  In  the  manner  prescribed  in 
section'  4464.  But  the  steps  provided  are 
radically  different.  The  order  for  the  holding 
of  an  election  in  one  of  these  cities  may  be 
made  by  the  mayor,  who  shall  in  such  case 
perform  all  of  the  duties  required  of  the  coun- 
ty Judge.  The  number  of  petitioners  Is  re- 
quired to  be  100,  instead  of  10.  The  approv- 
al of  the  county  superintendent  is  not  re- 
quired. The  location  and  site  of  the  school 
house  are  not  required  to  be  set  out.  The 
maximum  limit  of  the  cost  of  such  school 
building  is  fixed  at  $100,000,  Instead  of  $15,- 
000.  The  number,  name,  and  style  of  the 
board  of  trustees  shall  be  determined  by 
themselves,  instead  of  the  number  being 
limited  to  six,  but  the  number  of  trustees 
shall  not  exceed  the  number  of  wards  in  the 
city.  Principals  and  teachers  are  not  re- 
quired to  hold  county  certificates.  The  su- 
perintendent of  public  instruction  is  directed 
to  pay  directly  to  the  treasurer  of  the  graded 
school  the  pro  rata  proportion  of  the  school 
fund  due  said  city  from  the  state.  And  the 
aggregate  amount  of  outstanding  bonds  Issued 
by  the  board  of  trustees  cannot  exceed  2  per 
cent  of  the  taxable  property  of  the  city,  In- 


Digitized  by 


Google 


426 


51  SOUTHWESTERN  REPORTER. 


stead  of  the  bonds  being  limited  In  amount 
to  $15,000,  as  provided  for  in  cities  of  the 
fifth  and  sixth  classes,  and  for  rural  districts. 
In  the  case  at  bar,  all  steps  looking  to  the 
establishment  of  the  proposed  graded  common 
school  district,  which  embraced  the  city  of 
Madison ville,  were  had  under  the  provision 
of  section  4484  of  the  Kentucky  Statutes. 
We  think  It  was  the  purpose  of  the  statute 
to  draw  a  sharp  distinction  between  graded 
schools  located  in  the  country  and  small  vil- 
lages and  towns  of  the  state,  and  the  larger 
cities,  and  that  It  was  Intended  that  these 
larger  communities  should  have  schools  con- 
fined to  their  own  limits,  and  that  their  con- 
trol should  be  vested  in  officials  selected  by 
the  voters  of  their  city.  In  cities  of  the  first, 
second,  third,  and  fourth  classes,  the  statute 
requires  that  there  shall  be  a  registration  of 
the  qualified  voters  of  the  respective  cities 
before  an  election  can  be  held  (section  1495  of 
the  Kentucky  Statutes),  while  in  the  rural  dis- 
tricts and  cities  of  the  fifth  and  sixth  classes 
there  is  no  such  requirement  Under  these 
provisions  of  the  statute,  it  Is  clear  that  a  city 
of  the  fourth  class  cannot  be  included  with 
outlying  territory  for  the  purpose  of  establish- 
ing a  graded  school,  and  that  the  county  court 
had  no  Jurisdiction  to  direct  that  an  election 
should  be  held  for  this  purpose;  and  all  steps 
and  orders  for  this  purpose,  and  the  election 
held  pursuant  thereto  are  void. 

A  number  of  other  errors  are  relied  on,  but, 
in  view  of  our  conclusions  as  to  this  one,  it 
will  be  unnecessary  for  us  to  consider  them. 
For  the  reasons  given,  the  judgment  Is  af- 
firmed. 


LOUISVILLE  &  N.  R.  CO.  v.  HAWKINS.* 

(Court  of  Appeals  of  Kentucky.    June  1,  1899.) 

MASTER  AND  SERVANT — INJORY  TO  LABORER 
ON  RAILROAD— NEGLIGENCE  OF 
SECTION  BOSS— PLEADING. 

1.  Defendant  railroad  company  is  liable  to 
plaintiff,  a  laborer  on  one  of  its  gravel  trains, 
for  an  Injury  resulting  from  the  falling  upon 
him  of  a  board  used  to  hold  the  gravel  on  the 
car,  the  section  boss  being  negligent  in  starting 
the  train  when  the  board  was  insufficiently  fast- 
ened, and  plaintiff  having  no  notice  of  the  dan- 
ger. 

2.  The  negligence  of  the  section  boss  in  start- 
ing the  train  when  the  board  was  insufficiently 
secured  was  sufficiently  indicated  by  the  aver- 
ment that  the  injury  was  caused  by  the  negli- 
gence of  defendant  s  servants  in  running  and 
operating  the  train. 

Appeal  from  circuit  court,  Warren  county. 

"Not  to  be  officially  reported." 

Action  by  Charles  Hawkins  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  personal  Injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


J.  A.  Mitchell,  EL  W.  Bruce,  and  Wm.  Lind- 
say, for  appellant  Proctor  &  Herd  man,  for 
appellee. 

HOBSON,  J.  Appellee  was  a  laborer  In  the 
service  of  appellant  on  one  of  its  gravel 
trains.  While  he  was  shoveling  the  gravel 
off  one  of  the  cars,  a  side  board  which  had 
been  set  up  by  the  foreman  at  the  end  of  the 
car  was  thrown  down  when  the  train  was 
moved,  It  not  being  sufficiently  fastened, 
striking  appellee  on  the  back,  and  Inflicting 
painful  bruises,  for  which  the  jury,  by  their 
verdict  nxed  his  damages  at  $200.  The  proof 
tends  to  show  that  the  gravel  was  held  on 
the  car  by  these  side  boards,  which  were 
heavy  timbers,  about  two  Inches  thick;  that 
the  train  was  standing  still  when  they  began 
unloading  the  car,  and  the  section  boss  turn- 
ed this  board  up  on  an  end,  so  that  tne  gravel 
could  be  shoveled  oat  putting  a  rock  under 
it  to  hold  it  up.  This  would  probably  have 
been  all  right  had  the  train  remained  stand- 
ing, but  soon  thereafter  another  train  came 
up,  and  the  gravel  train  had  to  get  oat  of 
the  way.  When  this  train  approached,  the 
hands  stopped  work,  as  was  their  custom, 
expecting  the  gravel  train  to  be  moved;  but 
the  boss,  being  in  a  hurry  to  get  these  cars 
unloaded,  directed  appellee  and  the  other 
hands  on  this  car  to  keep  at  work,  and  while 
they  were  at  work  signaled  the  engineer  to  go 
ahead,  and,  when  the  car  moved,  the  insuf- 
ficiently secured  timber  fell  across  plaintiff's 
back  while  he  was  stooping,  shoveling  away, 
with  his  back  to  the  boss.  Under  this  evi- 
dence we  think  the  jury  were  warranted  In 
finding  that  his  Injury  was  due  to  the  negli- 
gence of  the  appellant  The  instructions  of 
the  court  fairly  and  properly  presented  the  Is- 
sue to  the  jury,  and,  while  the  evidence  Is 
conflicting,  we  cannot  say  that  their  verdict 
Is  not  supported  by  the  weight  of  the  testi- 
mony, much  less  that  it  is  palpably  against 
the  evidence.  The  charge  In  the  petition  that 
"the  defendant's  agents  and  servants  In 
charge  of  said  train  did,  by  their  gross  negli- 
gence In  running  and  operating  same,  greatly 
and  permanently  Injure  this  plaintiff  by  caus- 
ing a  heavy  piece  of  timber  to  fall  upon  him," 
sufficiently  set  out  the  negligence  charged. 
The  action  of  the  boss  In  starting  the  train 
when  the  heavy  timber,  insufficiently  secured, 
stood  at  the  back  of  appellee,  and  ready  to 
fall  on  him  from  tne  motion  of  the  train,  was 
sufficiently  indicated  by  the  charge  of  gross 
negligence  in  running  and' operating  the  train. 
After  the  boss  directed  appellee  to  continue 
his  work,  it  was  negligence  in  him  to  start 
the  train  when  appellee  had  his  back  to  the 
danger,  and  no  notice  of  it  The  other  In- 
structions given  by  the  court  were  all  that 
appellant  was  entitled  to  on  the  trial,  and  In- 
struction No.  7  was,  for  the  reasons  indicated, 
properly  refused.   Judgment  affirmed. 
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GOODMAN  et  aL  t.  CONNELLY.* 

(Court  of  Appeals  of  Kentucky.  May  27,  1899.) 

VACATION  OF  JUDGMENT — CONFIRMATION  OF 
SALE-MISTAKE. 

Where  plaintiff,  having  a  judgment  for  the 
sale  of  a  tract  of  land  to  pay  a  certain  debt,  and 
a  separate  judgment  for  the  sale  of  a  part  of  the 
same  tract  to  pay  another  debt,  became  the  pur- 
chaser at  the  Bale  made  under  the  latter  judg- 
ment, and  subsequently  purchased  the  entire 
tract  at  the  sale  made  under  the  former  judg- 
ment, he  cannot,  after  judgments  confirming 
both  sales,  hare  the  first  sale  set  aside  on  the 
ground  that  he  supposed  that  the  bid  made  for 
the  entire  tract  covered  the  whole  amount  he 
was  to  pay,  and  that  the  bonds  for  the  price  bid 
at  the  first  sale  were  executed  by  mistake,  there 
being  no  allegation  that  the  mistake  was  mu- 
tual, or  that  there  was  any  casualty  or  misfor- 
tune preventing  him  from  filing  exceptions  to  the 
commissioner's  report  of  sale. 

Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  officially  reported." 

Action  by  John  R.  Connelly  against  John 
Goodman  and  others  to  set  aside  an  order 
confirming  report  of  sale  of  land.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Winfield  Buckler,  James  H.  Minogue,  and 
Webb  &  Farrell,  for  appellants.  Hanson  Ken- 
nedy and  B.  H.  Robinson,  for  appellee. 


WHITE,  J.  In  January,  1896,  Elizabeth 
Burnaw  instituted  an  action  against  appel- 
lant Goodman  to  recover  a  balance  of  pur- 
chase money  for  17  acres  of  land.  In  Feb- 
ruary, 1896,  she  recovered  a  judgment  and 
decree  of  sale  of  the  17  acres  to  satisfy  her 
debt  In  April,  1896,  appellee,  Connelly, 
brought  an  action  against  appellant  seeking 
to  foreclose  a  mortgage  on  44  acres  of  land, 
this  44  acres  Including  the  17  acres  decreed 
to  be  sold  under  the  Burnaw  decree.  At  the 
May  term,  1896,  Judgment  and  decree  of  sale 
for  foreclosure  was  rendered  in  appellee's  fa- 
vor directing  a  sale  of  the  44  acres.  At  the 
game  term  of  the  court  the  master  commis- 
sioner reported  in  the  Burnaw  case  that  the 
Judgment  in  that  case  had  been  assigned  to 
appellee,  Connelly.  There  were  then  two 
Judgments  of  sale  of  appellant's  property, 
both  in  favor  of  appellee,  Connelly,  one  for 
land  embraced  by  the  other.  There  was  no 
order  of  consolidation.  The  master  commis- 
sioner advertised  under  the  two  judgments, 
the  sales  to  be  made  the  same  day  In  Septem- 
ber, 1896.  At  the  September  term,  1896,  the 
commissioner  reported  that  he  had  sold  the 
17  acres  under  the  Burnaw  judgment  to  ap- 
pellee for  $875.50,  and  took  two  bonds,  as  the 
judgment  directed.  At  the  same  term  he  re- 
ported a  sale  of  the  44  acres  under  the  Con- 
nelly judgment  to  appellee  for  $1,725  taking 
three  bonds,  as  the  Judgment  directed.  No 
exceptions  having  been  filed  to  these  reports, 
there  was  an  order  and  judgment  of  confir- 
mation in  each  case  of  the  sales,  and  writs  of 
possession  awarded,  as  each  sale  showed 

i  Reported  by  Edward  W.  Hiaes,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


there  was  no  right  of  redemption.  In  Jan- 
uary, 1897,  the  appellee  filed  this  actlou  seek- 
ing to  have  the  court  set  aside  the  order  of 
confirmation  of  the  sale  of  the  17-acre  tract 
reported  as  sold  to  appellee,  and  to  cancel  the 
two  bonds  executed  by  him  therefor.  In  this 
action  Goodman  and  wife,  defendants  in  the 
two  actions  where  judgments  had  been  ren- 
dered, and  Elizabeth  Burnaw,  a  plaintiff  in 
one  of  those  actions,  were  made  parties,  al- 
though it  is  admitted  that  Burnaw  has  no 
interest  whatever  in  the  case,  as  before  the 
sale  appellee  became  the  owner  of  her  judg- 
ment The  master  commissioner  to  whom 
the  bonds  were  payable  was  not  made  a 
party,  and  was  never  brought  before  the 
court  The  appellee  alleges  as  cause  for  the 
cancellation  of  the  two  bonds  and  for  setting 
aside  the  order  and  judgment  of  confirmation 
that  he  did  not  know  and  did  not  understand 
that  he  had  bought  the  17  acres  at  the  sum 
of  $875.50,  or  any  part  thereof,  but  believed 
and  understood  that  when  he  bid  $1,725  for' 
the  44  acres  he  was  to  get  the  whole  44  acres 
at  that  price,  and  that  he  executed  the  two 
bonds  for  $875.50  through  mistake.  By 
amended  petition  appellee  states  that  he  did 
not  buy  the  17  acres  at  all  for  $875.50,  but 
only  bought  it  as  a  part  of  the  44  acres  in 
his  bid  for  $1,725,  and  that  he  did  not  dis- 
cover or  know  that  the  commissioner  had  re- 
ported the  sale  of  the  17  acres  to  blm  till 
some  time  after  the  term  of  court  confirming 
the  sale  had  passed.  The  appellant  filed  an- 
swer, after  his  demurrer  had  been  overruled, 
in  which  he  denied  that  the  bonds  were  exe- 
cuted by  mistake,  but  alleged  that  the  report 
of  the  commissioner  as  to  the  sale  of  the  17 
acres  to  appellee  for  $875.50  was  true;  that 
it  was  sold  by  the  commissioner  at  public 
outcry;  that  appellee  bought  it  at  that  price, 
and  the  sale  was  reported  and  confirmed  In 
accordance  with  the  facts,  and  that  appellee 
was  In  possession  under  a  writ  of  possession 
issued  under  the  judgment  of  confirmation. 
On  this  issue  proof  was  taken,  although  the 
master  commissioner  was  not  called  as  a  wit- 
ness by  either  party.  The  court  on  trial, 
granted  the  relief  sought  canceled  all  the 
bonds,— the  two  for  the  17  acres,  and  also  the 
three  for  the  44  acres,— set  aside  the  orders 
of  confirmation  of  both  sales,  or,  rather,  In 
both  cases,  and  ordered  a  new  sale  to  be 
made  to  satisfy  the  two  judgments  as  a 
whole,  appellee  being  the  owner  of  both. 
From  that  judgment  this  appeal  is  prose- 
cuted. 

Counsel  for  appellee,  in  brief,  urge  that 
this  action  comes  within  subsection  7  of  sec- 
tion 518  of  the  Civil  Code  of  Practice,  which 
provides:  "The  court  in  which  a  judgment 
has  been  rendered  shall  hare  power,  after 
the  expiration  of  the  term,  to  vacate  or  mod- 
ify it  [judgment]  *  *  *  (7)  for  unavoid- 
able casualty  or  misfortune,  preventing  the 
party  from  appearing  or  defending."  It  is 
nowhere  alleged  that  there  was  any  casualty 
or  misfortune  that  prevented  appellee  from 
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appearing  and  filing  exceptions  to  the  report 
of  the  commissioner.  There  Is  likewise  no 
allegation  of  fraud  on  the  part  of  appellant 
nor  of  the  commissioner.  Nor  Is  there  an 
allegation  of  mistake  in  the  execution  of  the 
bonds,  nor  in  making  the  report  of  sale,  ex- 
cept by  appellee,  Connelly,  himself.  Judg- 
ments of  confirmation  of  a  report  of  sale  are 
final  and  appealable  Judgments.  The  power 
of  the  court  over  judgments  ceases  after  the 
term  of  their  rendition,  except  as  a  remedy 
Is  prescribed  by  law.  There  are  eight  differ- 
ent states  of  case  where  a  remedy  is  given. 
Neither  of  these  are  presented  by  the  plead- 
ings or  proof  here.  There  is  no  fraud  of  any 
person  alleged  or  proved,  and  no  mistake  of 
any  person  save  appellee  alleged.  This  mis- 
take, if  there  be  one,  could,  by  the  exercise 
of  the  slightest  care,  have  been  avoided.  It 
was  not  sought  to  annul  the  Judgment  of  con- 
firmation of  the  sale  of  the  44  acres,  although 
appellee  consented  that  such  might  be  done. 
The  only  relief  asked  was  the  cancellation  of 
the  two  sale  bonds  for  the  17-acre  tract,  and 
a  judgment  annulling  the  order  confirming 
the  sale  In  that  case.  Appellee  was  the  own- 
er of  the  Burnaw  Judgment,  and  was  a  party 
to  that  case,  and  had  evidently  sought  the 
sale  under  the  Judgment  He  was  in  court 
as  plaintiff,  and  executed  bonds  as  purchaser. 
He  was  bound,  at  his  peril,  to  know  the  ac- 
tion and  judgment  of  the  court  In  that  action. 
There  is  no  proof  that  the  value  of  the  land 
was  materially  lees  than  the  bonds  executed 
by  appellee.  Outside  of  the  report  of  the 
commissioner,  the  proof  is  conflicting.  This 
report  is  an  official  act,  performed  by  an  arm 
of  the  court;  and  on  the  faith  of  that  record, 
without  exception  or  objection  from  appellee 
or  bis  attorney,  a  Judgment  of  confirmation 
Is  entered,  a  deed  Is  made,  and  a  writ  of  pos- 
session Issued,  and  appellee  is  put  in  posses- 
sion of  the  land.  In  view  of  these  facts,  we 
are  of  the  opinion  that  the  appellee  failed  to 
make  out  a  case  to  Justify  or  authorize  the 
court  to  impeach  its  solemn  records,  cancel 
the  bonds,  or  annul  or  vacate  the  judgment 
of  confirmation  of  the  two  sales,  or  of  either 
one  of  them.  For  the  reasons  given,  the 
Judgment  appealed  from  is  reversed,  and 
cause  remanded,  with  directions  to  set  aside 
the  order  and  Judgment  annulling  the  Judg- 
ment of  confirmation  of  the  sales,  and  can- 
celing the  bonds,  and  to  dismiss  the  petition 
herein. 


CREECH  et  al.  v.  DAVIS.    HURST  v.  IN- 
GRAM.   KIRBY  v.  WOOLLUM. 
RENFRO  v.  GREEN,  i 
(Court  of  Appeals  of  Kentucky.    May  31,  1809.) 

ELECTIONS  —  IRREGULARITIES  IN  ARRANGE- 
MENT OF  BALLOT— FRAUD  OF  CLERK. 
It  was  the.  duty  of  the  county  clerk  or  his 
deputy  to  group  in  one  column  on  the  ballot  the 
names  of  the  candidates  on  a  ticket  designated 
as  the  "Citizens'  Ticket,"  which  was  nom- 

*  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


inated  by  petition,  under  a  device  selected  by 
them,  heading  the  column  with  the  device,  fol- 
lowed by  the  words  "Citizens'  Party,"  as  re- 
quested in  the  petition;  and  where  the  deputy 
clerk,  instead  of  doing  this,  divided  the  names 
into  groups,  and  repeated  the  device  at  the  head 
of  each  group,  in  different  parts  of  the  column, — 
the  several  groups  being  separated  from  each 
other  by  the  names  of  candidates  under  other 
party  devices,— and  also  placed  on  the  ballot  the 
names  of  candidates  nominated  by  bogus  peti- 
tions, which  should  have  been  rejected,  the  elec- 
tion was  void  as  to  the  county  clerk,  who  was  a 
successful  candidate  for  re-election  on  another 
ticket,  but  was  valid  as  to  the  other  successful 
candidates  on  that  ticket,  as  they  were  not  re- 
sponsible for  these  irregularities. 

Appeals  from  circuit  court,  Bell  county. 

"Not  to  be  officially  reported." 

Contests  by  R.  W.  Creech  and  others  of  the 
election  of  W.  T.  Davis  and  others  to  various 
county  offices.  Judgments  for  contestees,  and 
the  contestants  appeal.  Judgment  In  favor 
of  W.  T.  Davis  reversed,  and  the  other  Judg- 
ments affirmed. 

Weller  &  Hays,  Wm.  Low,  Wm.  H.  Holt, 
and  J.  R.  Thompson,  for  appellants.  A.  H. 
Cook,  for  appellees. 

HAZELRIGG,  C.  J.  The  appellees  were  by 
the  canvassing  board,  the  contest  board,  and 
the  circuit  court  of  Bell  county  declared  elect- 
ed to  the  various  county  offices  for  which 
they  were  candidates  at  the  November  elec- 
tion, 1867.  Their  opponents,  the  appellants, 
contested  the  election  on  various  grounds, 
which  will  be  sufficiently  Indicated.  The  ap- 
pellees were  the  regular  nominees  of  the  Re- 
publican party,— the  overwhelmingly  dom- 
inant party  In  that  county,— and  their  names 
were  therefore  placed  on  the  official  ballot 
under  that  party  device.  The  appellants,  ex- 
cept Hurst,  were  also  Republicans,  and  ap- 
pear to  have  been  named  as  candidates,  as 
was  Hurst,  also,  by  a  meeting  or  convention 
of  Republicans  who  were  dissatisfied  with 
the  action  of  their  party.  Democratic  party 
managers  declined  to  make  any  nominations. 
The  plan  of  getting  their  names  on  the  ballot 
was  by  petition,  and  a  separate  petition  was 
filed  for  each,  properly  signed,  as  provided 
by  the  statute.  These  petitions  were  alike, 
that  for  Creech  being  as  follows:  "To  the 
Clerk  of  the  Bell  County  Court:  The  under- 
signed electors  and  qualified  voters,  with  resi- 
dence and  post-office  address  as  written  oppo- 
site our  names  hereto,  petition  that  the  name 
of  R.  W.  Creech,  a  citizen  of  Bell  county,  Ky., 
be  placed  upon  the  ballot  to  be  voted  for  at 
the  next  coming  election  to  be  held  In  Bell 
county,  on  the  2d  day  November,  1887,  for 
the  office  of  clerk  of  the  Bell  county  court 
They  state  that  said  Creech  is  legally  quali- 
fied to  hold  said  office;  that  they  (the  sub- 
scribers) desire  and  are  legally  qualified  to 
vote  for  said  R.  W.  Creech  for  said  office; 
that  said  R.  W.  Creech  represents  the  Citi- 
zens' party,  and  we  petition  that  his  name  be 
placed  upon  said  ballots  under  the  name  and 
title  of  said  party,  and  that  said  party  be 
designated  upon  the  ballot  by  and  under  the 
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following  device,  vis.:  the  picture  of  an 
open  book,  with  the  word  'Law'  printed  on 
the  left-hand  page,  and  the  word  'Order'  on 
the  right-band  page,  thereof,  aa  the  figure  and 
device  by  which  said  Citizens'  party  Is  to  be 
designated  on  said  ballot."  It  appears  fur- 
ther that  one  William  Hall  was  a  candidate 
for  the  legislature  at  this  election,  his  petition 
stating  that  the  name  and  title  of  the  party 
which  he  represented  was  the  Republican  par- 
ty, and  the  device  by  which  he  was  to  be 
designated  on  the  ballot  was  to  be  the  head 
of  Abraham  Lincoln.  The  names  of  other 
candidates  appear  on  the  ticket  for  certain 
minor  offices,— one  for  constable  being  under 
the  picture  of  a  pair  of  scales,  etc.  It  fur- 
ther appears  that,  in  addition  to  the  two 
names  of  the  regular  Republican  and  Citizens' 
party  nominees  for  sheriff,  there  were  filed 
with  the  appellee  Davis,  the  county  court 
clerk,  and  who  was  a  candiate  for  re-election 
as  the  regular  Republican  nominee,  two  peti- 
tions, known  as  "bogus  petitions,"  and  sub- 
stantially conceded  to  be  such,  In  behalf  of 
one  Allison  and  one  Bailey,  alleged  candidates 
for  sheriff;  Bailey's  name  being  placed  un- 
der the  regular  Democratic  device,  and  Alll- 
Bon's  name  under  the  open  book— law  and 
order  device— of  the  Citizens'  ticket  These 
respective  positions  on  the  official  ballot  were 
designated  in  the  alleged  petitions. 

That  these  petitions  were  gotten  up  to  de- 
ceive the  voters  is  conceded,  and  it  is  also 
apparent  from  their  face  that  they  were  not 
signed  and  presented  is  good  faith,  nor  were 
they  so  received  in  the  county  court  clerk's 
office.  They  appear  to  have  been  written  In 
the  clerk's  office  by  the  deputy  clerk  under 
Davis,  and  were  signed  in  blank,  and  before 
the  names  of  any  candidate  had  been  insert- 
ed; the  so-called  petitioners  not  knowing.— 
so  far  as  the  writings  indicated,— when  they 
were  signed,  whose  names  would  be  inserted 
in  the  blank  spaces  left  for  the  alleged  candi- 
dates. In  one  of  them  a  blank  space  was 
also  left  for  the  device,  and  was  filled  on  the 
evening  of  the  last  day  for  filing  petitions, 
by  the  deputy  clerk,  by  the  insertion  of  the 
device  already  selected  by  the  candidates  on 
the  Citizens'  ticket,  and  whose  petitions  had 
that  day  been  filed  together  or  in  a  group. 
It  Is  hardly  necessary  to  say  that  this  depu- 
ty was  not  a  political  friend,  but  an  active 
opponent,  of  the  candidates  on  the  Citizens' 
ticket.  It  appears  further  that,  when  dupli- 
cate names  are  taken  off,  the  requisite  num- 
ber would  not  be  left  on  either  petition. 
Moreover,  the  arrangement  by  appellee  Da- 
vis of  the  official  ballot  was  most  peculiar, 
and  clearly  calculated  to  confuse  and  mislead 
the  voter,  especially  in  the  Middlesboro  pre- 
cinct. After  arranging  in  proper  form  the 
names  of  the  various  candidates  under  the 
devices,  respectively,  of  the  Republican,  Dem- 
ocratic, People's,  National  Democratic,  and 
Prohibition  parties,  a  single  column— the 
sixth— was  assigned  to  the  other  candidates. 
This  column  was  headed  by  the  words  "In- 


dependent Ticket"  Immediately  under  these 
words  was  the  picture  of  Abraham  Lin- 
coln; then  follow  the  words  "For  Represent- 
ative Ninety-Third  Representative  District"; 
and  then  the  words  "Win.  Hall."  Under 
these,  in  a  square,  was  an  open  book,  marked 
as  Indicated  In  the  petition  of  the  Citizens' 
party.  The  words,  however,  "Citizens'  Par- 
ty," or  "Citizens*  Ticket"  nowhere  appeared. 
Under  this  device  followed  the  names  of  a 
number  of  candidates  on  the  Citizens'  ticket, 
including  the  names  of  the  appellants,  and 
including,  also,  the  name  of  John  Allison  for 
sheriff,  whose  name  had  been  presented  in 
one  of  the  bogus  petitions.  Then  followed  in 
this  column  a  square  containing  a  pair  of 
scales,  with  the  word  "Justice"  written  be- 
,  tween  the  dishes;  and  underneath  were  the 
I  words  "For  Constable,"  followed  by  the  name 
of  J.  H.  Branham.  Then  we  have  a  second 
time  a  square  containing  the  open  book,  the 
device  of  the  Citizens'  party  or  ticket  under 
which  are  the  words  "For  Councllmen,"  fol- 
lowed by  the  names  of  six  candidates  properly 
on  the  Citizens'  ticket  as  well  as  the  other 
names  not  proper'.y  belonging  thereon.  Then 
we  have  the  Lincoln  picture  again,  with  the 
name  of  Thomas  Jones  under  it,  and  lastly, 
and  for  the  third  time,  the  square  and  open 
book,  followed  by  the  words  "For  School 
Trustees,"  and  the  names  of  a  number  of  can- 
didates. A  glance  at  the  ballot  discloses  the 
fact  that  unless  great  care  was  exercised  by 
the  voter,  be  would  likely  not  correctly  ex- 
press his  choice  among  the  candidates,  unless 
he  desired  to  vote  the  straight  Republican 
ticket  as  under  the  devices  of  the  Demo- 
cratic, People's,  Prohibition,  or  National  Dem- 
ocratic parties  there  was  to  be  found  but  a 
single  name,  to  wit,  the  name  of  the  party's 
candidate  for  clerk  of  the  court  of  appeals, 
except  that  under  the  Democratic  device  was 
to  be  found  the  name  of  Bailey,  the  alleged 
candidate  for  sheriff.  It  was  clearly  the  duty 
of  the  clerk  or  his  deputy  to  group  in  one 
column  the  names  of  the  candidates  on  the 
Citizens'  ticket  tinder  a  device  selected  by 
them,  heading  the  column  with  the  device, 
and  putting  under  it  the  words  "Citizens'  Par- 
ty," as  requested  in  the  petition.  No  such 
duty,  however,  devolved  on  the  other  appel- 
lees, and  while  there  is  testimony  conducing 
to  show  a  knowledge  on  their  part  or  on  the 
part  of  their  active  workers,  of  this  plan  to 
adopt  the  device  selected  by  the  'Citizens' 
party  and  give  it  to  others,  and  thus  confuse 
and  mislead  the  voters,  we  are  not  disposed 
to  distrust  tbe  finding  of  the  trial  Judge  that 
ns  to  them  the  election  was  a  valid  one.  Nor 
can  we  say  that  had  the  bogus  petitions  been 
rejected  by  tbe  clerk,  as  they  should  hare 
been,  when  inspected  by  him,  and  the  official 
ballot  arranged  as  the  law  provides,  the  ap- 
pellant Creech  would  have  been  elected. 
There  was  a  difference  of  only  some  70  votes 
between  them,  out  of  a  total  of  2,200  votes; 
but  the  most  that  can  be  said  Is  that  there 
has  not  been  in  this  case  a  fair  and  free  elec- 
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tion,  within  the  meaning  of  oar  law,  and  there- 
fore there  has  been  no  election  at  all,  as  to 
the  office  in  question.  Therefore  the  judg- 
ments in  the  cases  of  Hurst  v.  Ingram,  Klrby 
v.  Woollum,  and  Renfro  v.  Green  are  affirm- 
ed, and  the  Judgment  in  the  case  of  Creech 
y.  Davis  Is  reversed,  and  the  causes  remand- 
ed for  judgment  in  conformity  to  this  opinion. 


COMMONWEALTH  t.  HALT  et  aU 

(Court  of  Appeals  of  Kentucky.   June  1,  188!).) 

STATES— VALIDITY  OF  SPECIAL  ACT  AUTHOR- 
IZING SUIT  AGAINST. 

1.  Const.  Ky.  f  59,  providing  that  the  general 
assembly  shall  not  pass  local  or  special  acts  in 
any  case  "when  a  general  law  can  be  made  ap- 

?licable."  does  not  prohibit  the  commonwealth 
rom  giving  its  consent,  by  joint  resolution  of  the 
general  assembly,  to  the  bringing  of  a  particular 
suit  against  it  in  the  Franklin  circuit  court, 
though  Const  Ky.  g  231,  empowers  the  general 
assembly  to  direct,  by  a  general  law,  "in  what 
manner  and  in  what  courts  suits  may  be  brought 
against  the  commonwealth." 

2.  Limitation  does  not  begin  to  run  against  the 
commonwealth  until  it  has  consented  to  be  sued. 

3.  Though  a  claim  was  payable  out  of  the  mil- 
itary fund  for  a  particular  year,  yet,  as  that 
fund  has  been  exhausted,  the  payment  of  a  judg- 
ment upon  the  claim  must  be  made  out  of  the 
general  funds  in  the  treasury. 

Du  Relle  and  Guffy,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Franklin  county. 

"To  be  officially  reported." 

Action  by  D.  L.  Haly  and  others  against 
the  commonwealth  on  accounts  for  supplies 
furnished.  Judgment  for  plaintiffs,  and  the 
commonwealth  appeals.  Affirmed. 

W.  S.  Taylor  and  M.  H.  Thatcher,  for  the 
Commonwealth.  Ira  Julian  and  Win.  H.  Ju- 
lian, for  appellees. 

HAZELRIGG,  0.  J.  Upon  the  requisition 
of  the  quartermaster  of  the  2d  regiment  of 
the  Kentucky  state  guard,  appellees,  who  are 
merchants  and  supply  people,  furnished  the 
state  encampment  with  sundry  and  divers 
articles  of  food,  camp  furniture,  etc.,  during 
the  encampment,  held  pursuant  to  law,  near 
Frankfort,  in  August  and  September,  1891. 
For  some  reason  not  apparent  in  the  record, 
these  claims  were  not  paid,  although  ap- 
proved by  the  proper  military  authorities. 
Finally,  In  1808,  a  joint  resolution  of  the  gen- 
eral assembly  was  in  due  form  adopted  and 
approved  by  the  governor,  authorizing  appel- 
lees to  institute  suit  on  their  claims  against 
the  commonwealth  in  the  Franklin  circuit 
court  In  the  suit  brought  under  this  author- 
ity, the  Justness  of  the  claims  was  fully  es- 
tablished, and  the  articles  as  ordered  by  the 
quartermaster  were  shown  to  have  been  nec- 
essary for  the  use  of  the  encampment.  Judg- 
ments were  accordingly  rendered  for  the 
amount  of  the  various  demands  sued  on,  with- 
out interest  The  learned  attorney  general  in- 
terposed in  the  lower  court,  and  urges  here. 


*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


certain  provisions  of  the  constitution  as  pre- 
cluding a  recovery  on  these  demands.  Sec- 
tion 231  of  the  Instrument  provides  as  follows: 
'The  general  assembly  may,  by  law,  direct  In 
what  manner  and  in  what  courts  suits  may 
be  brought  against  the  commonwealth."  And 
It  is  contended  that  the  Joint  resolution  on 
which  appellees  base  their  right  to  sue  is  not 
a  direction  by  law,  within  the  meaning  of 
the  section  quoted.  We  are  not  disposed  to 
controvert  this  proposition.  A  joint  resolution 
may  not  be  "a  law,"  within  the  meaning  of 
the  section.  But  we  do  not  understand  that 
the  legislature,  In  consenting  to  subject  the 
commonwealth  to  the  jurisdiction  of  her  courts 
In  the  matter  at  hand,  was  attempting  to 
enact  a  law  in  conformity  with  the  provisions 
of  section  231.  That  such  a  law  might  he 
enacted  general  in  its  terms,  and  applicable 
to  every  controversy  between  the  sovereign 
and  the  subject,  may  be  conceded.  We  under- 
stand such  a  law  does  exist  in  some  of  the 
states.  But  the  general  assembly  has  never 
exercised  Its  right  to  pass  such  a  law.  Al- 
though clothed  by  express  constitutional  au- 
thority to  do  so,  it  has  persistently  declined  to 
exercise  the  authority,  and  enact  such  a  law. 
This  provision  is  not  a  new  one  to  our  organic 
law.  It  is  found  in  our  first  constitution, 
adopted  in  1792,  and  has  been  in  each  of  the 
constitutions  since  then.  In  'speaking  of  this 
section.  It  was  said  by  this  court,  in  1S28  (Di- 
vine v.  Harvle,  7  T.  B.  Mon.  440):  "Although 
the  constitution  has  declared  that  'the  general 
assembly  shall  direct,  by  law,  In  what  man- 
ner and  In  what  courts  suits  may  be  brought 
against  the  commonwealth,'  yet  that  body  has 
never  compiled  with  this  direction,  but  has 
hitherto  kept  in  its  own  power  the  granting 
of  Justice  to  creditors  of  the  state  on  petition. 
This  voluntary  grant  of  the  state  to  indi- 
viduals is  the  only  Judgment  and  execution  to 
which  the  state  is  subject"  While  therefore 
the  voluntary  grant  to  these  appellees  by  Join 
resolution  Is  not  an  attempted  compliance  with 
the  provisions  of  section  231,  and  Is  not  there- 
fore a  law,  within  the  meaning  of  that  sec- 
tion, It  Is  nevertheless  an  effective  consent 
of  the  sovereign  to  subject  Itself  to  the  juris- 
diction of  the  Franklin  clrcnit  court  In  the 
particular  matter  involved,  unless,  Indeed, 
this  consent  Is  prohibited  by  section  59  of  the 
constitution,  which  provides  that  the  general 
assembly  shall  not  pass  local  or  special  acts 
(paragraph  29)  in  any  case  "when  a  general 
law  can  be  made  applicable."  If  this  prohibi- 
tion applies  to  the  state  of  case  at  hand,  then, 
before  Individual  wrongs  may  be  righted  or 
supposed  just  demands  be  put  to  legal  test  in 
the  courts,  the  legislature  must  reverse  the 
policy  of  a  century,  and  enact  a  general  law 
giving  to  all  alleged  creditors  authority  to  sue 
the  state. 

The  only  question,  at  last,  Is,  how  may  the 
creditor  obtain  the  consent  of  the  state  to  be 
sued?  The  suggestion  is  not  to  be  tolerated 
that  he  Is  without  remedy.  Surely  he  may 
petition  Ms  sovereign  as  In  former  times  the 
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subject  might  petition  bis  prince.  So  the  ques- 
tion Is,  shall  the  state  enact  a  general  law, 
through  which  "unnumbered  woes  may  come," 
or,  choosing  the  lesser  evil,  shall  it  continue 
to  keep  "in  its  own  power  the  granting  of  Jus- 
tice to  lis  creditors?"  We  do  not  believe  that 
tills  Joint  resolution,  although  confessedly  spe- 
cial, In  that  it  Is  for  the  sole  benefit  of  certain 
Individuals,  can  be  regarded  as  covering  a 
case  where  a  general  law  can  be  made  ap- 
plicable, within  the  meaning  and  spirit  of  the 
constitution.  There  is  certainly  no  constitu- 
tional or  statutory  Inhibition  of  suit  against 
the  state,  and  there  is  not  a  term  of  the 
Franklin  circuit  court  at  which  the  state  at 
the  will  of  its  officials  does  not  submit  Its 
rights  to  the  Jurisdiction  of  that  court  either 
as  plaintiff  or  defendant.  It  may,  and  does 
often,  intervene  In  suits  pending  in  the  vari- 
ous courts  of  the  state.  We  cannot  believe 
that  the  action  of  the  general  assembly,  as  ex- 
pressed in  the  resolution,  Is  to  be  held  less 
effective  in  subjecting  the  state  to  the  juris- 
diction of  Its  courts  than  the  action  of  these 
state  officials  In  the  various  suits  In  which  It 
often  appears  at  their  instance  as  a  litigant. 
Its  immunity  from  suit  is  a  mere  personal 
privilege,  and  it  may  waive  it  by  the  action 
of  its  legislature.  It  may  certainly  pay  a  Just 
demand,  and  it  may  as  certainly  refer  the 
question  to  the  courts.  As  the  state  was  not 
suable  until  It  adopted  the  resolution  In  ques- 
tion, the  plea  of  limitation  cannot  defeat  re- 
covery. It  is  proper  to  say  that,  as  the  mili- 
tary fund  for  the  year  in  which  the  encamp- 
ment in  question  was  held  has  been  exhaust- 
ed, the  payment  of  the  judgment  obtained  is 
of  necessity  to  be  made  out  of  the  general 
funds  in  the  treasury  not  ofherwlse  appropri- 
ated. Judgment  is  affirmed. 

DU  BELLE  and  OUPPY,  JJ.,  dissenting. 


COMMONWEALTH  v.  BELT  et  al.» 

(Court  of  Appeals  of  Kentucky.   June  1,  1899.) 

BAIL-SIGNING  07  SURETY'S  NAME  BY  AGENT 
WITHOUT  WRITTEN  AUTHORITY. 

1.  Ky.  St.  §  4S2,  providing  that  no  person 
shall  be  bound  as  surety  of  another  by  the  act  of 
an  agent  unless  the  authority  of  the  agent  is  in 
writing,  applies  to  bail  bonds. 

2.  where  one  of  two  sureties  in  a  bail  bond  is 
not  bond  because  his  name  was  signed  by  anoth- 
er without  written  authority,  the  other  surety 
is  not  bound,  thongh  he  knew  the  name  of  his 
co-surety  was  signed  without  written  authority, 
as  he  had  the  right  to  rely  upon  the  officer  taking 
the  bond  to  see  that  his  co-surety's  name  was 
signed  in  such  a  way  as  to  bind  him. 

Appeal  from  circuit  court,  Livingston  coun- 
ty. 

"Not  to  be  officially  reported." 

Proceeding  by  the  commonwealth  against 
Alonzo  Belt  and  W.  C.  Watson  on  a  forfeited 
bail  bond.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

>  Beported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


John  L  Grayot  and  C.  J.  Waddle,  for  the 
Commonwealth.  C.  H.  Wilson,  W.  S.  Tay- 
lor, J.  W.  Bush,  and  C  C.  Grasshaw,  for  ap- 
pellee Belt 

BURNAM,  J.  John  Watson,  being  In  cus- 
tody charged  with  the  offense  of  shooting  and 
wounding  with  Intent  to  kill,  was  admitted  to 
ball  In  the  sum  of  $200,  with  Alonzo  Belt  and 
W.  C.  Watson  as  sureties  for  his  appearance 
before  the  court  of  a  Justice  of  the  peace  to 
answer  said  charge.  On  the  failure  of  the 
accused  to  appear,  the  bond  was  forfeited,  and 
this  proceeding  was  Instituted,  seeking  judg- 
ment thereon. 

The  defendant  W.  C.  Watson  answered 
that  he  did  not  sign  his  name  to  the  bond,  or 
authorize  any  one  else  to  do  so  In  writing,  and 
denies  liability.  The  defendant  Alonzo  Belt 
admitted  that  be  signed  the  bond,  but  says 
that  when  he  did  so  it  was  understood  and 
agreed  that  W.  C.  Watson  would  sign  same 
as  co-surety;  that  his  name  was  Inserted  In 
the  body  of  the  bond;  and  he  relied  upon  the 
justice  of  the  peace  to  take  the  bond  as 
agreed  and  understood;  and  pleads  that  W.  C. 
Watson  never  executed  same;  and  asks  that 
the  case  be  dismissed  as  to  him.  The  testi- 
mony shows  that  the  name  of  appellee  W.  C. 
Watson  was  signed  to  the  bond  by  his  son, 
the  accused,  John  Watson;  that  at  the  time 
his  name  was  signed  the  magistrate  taking 
the  bond  and  the  county  attorney  both  Bald 
that  they  did  not  regard  such  signature  as 
valid,  or  believe  that  W.  C.  Watson  would  be 
bound  thereby;  and  that  these  remarks  could 
have  been  heard  by  Belt,  but  that  they  could 
not  say  that  he  heard  them.  Belt  testifies 
that  he  heard  W.  C.  Watson  verbally  author- 
ize his  son  to  sign  the  bond,  and,  supposing 
that  this  was  sufficient  authority,  he  signed 
his  name  as  co-security;  that  he  did  not  hear 
any  Intimation  from  either  the  magistrate  or 
county  attorney  that  the  signature  so  made 
would  not  be  binding  and  enforceable. 

It  is  insisted  for  appellant  that  section  482 
of  the  Kentucky  Statutes,  which  provides  that 
"no  person  shall  be  bound  as  surety  of  another 
by  the  act  of  an  agent  unless  the  authority  of 
the  agent  Is  in  writing  signed  by  the  princi- 
pal." has  no  application  to  ball  bonds  taken 
pursuant  to  section  82  of  the  Criminal  Code; 
that  In  this  class  of  obligations  they  are  bound 
as  principals,  and  It  Is  not  necessary  that  the 
authority  to  sign  should  be  In  writing.  This 
question  was  considered  by  this  court  In  the 
case  of  Billlngton  v.  Com.,  79  Ky.  400,  and  it 
was  held  that,  as  uo  exceptions  were  made, 
the  commonwealth  was  bound  by  the  statute 
as  well  as  Individuals.  The  undertaking  on 
the  part  of  the  appellees  is  that  of  sureties, 
and  not  of  principals. 

Appellant  also  contends  that,  even  if  W.  C. 
Watson  Is  not  bound  upon  the  obligation,  this 
should  not  affect  the  liability  of  appellee  Belt, 
because  he  signed  the  bond  with  the  knowl- 
edge that  the  signature  of  his  co-security  was 
signed  by  accused  without  written  authority. 
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The  circumstances  connected  with  the  exe- 
cution of  the  bond  by  Belt  show  that  he  did 
not  intend  to  assume  the  obligation  alone,  but 
supposed  that  his  co-security  was  equally 
bound  thereon.  Belt  is  evidently  an  unedu- 
cated person,  as  he  executed  his  signature  to 
the  bond  by  making  his  mark,  and  he  had 
the  right  to  assume  that  the  officer  whose  du- 
ty it  was  to  take  this  bond  would  see  that  It 
was  signed  so  as  to  be  binding  upon  the 
parties  thereto.  Both  the  magistrate,  who 
took  the  bond,  and  the  county  attorney,  who 
was  present,  testify  that  they  did  not  regard 
the  signature  of  W.  C.  Watson  as  a  valid  one, 
or  that  the  bond  was  enforceable  against 
him,  at  the  time  they  took  it,  and  that  they  so 
remarked,  but  there  is  no  evidence  at  all 
to  support  the  contention  that  appellee  Belt 
was  aware  of  this  fact.  It  was  said,  by  this 
court  In  the  case  of  Wilson  v.  Linville,  96  Ky. 
50,  27  S.  W.  857,  that  "one  whose  name  was 
signed  as  surety  to  a  sheriffs  county  levy 
bond  by  another  for  him  by  his  verbal  au- 
thority is  not  bound,  although  the  signing 
was  done  in  his  presence  in  open  court;  and 
that,  one  of  several  sureties  not  being  bound 
because  his  name  was  signed  by  another  with- 
out written  authority,  the  other  sureties  are 
released,  as  they  had  the  right  to  rely  upon 
the  county  Judge,  who  took  the  bond,  to  see 
that  the  name  of  each  surety  was  signed  In 
such  a  way  as  to  bind  him;  that,  although 
the  other  sureties  could  have  heard  the  verbal 
authority  given  by  their  co-surety  to  sign  his 
name,  they  bad  the  right  to  presume  that 
whatever  additional  authority  the  law  requir- 
ed had  been  procured,  and  was  In  the  custody 
of  the  officer  taking  the  bond."  So,  In  this 
case,  Belt  had  the  right  to  believe  that  the 
magistrate,  assisted  by  the  county  attorney, 
would  see  that  his  co-surety's  (Watson's)  name 
was  signed  to  the  bond  in  such  a  way  as  to 
bind  him.  For  reasons  indicated,  the  judg- 
ment is  affirmed. 

COLLIVER  et  al.  v.  TAYLOR  et  al.i 
(Court  of  Appeals  of  Kentucky.  May  31.  1899.) 

CONSTRUCTION  OP  WILL — RIGHT  OF  LIFE 
TENANT  TO  POSSESSION. 

Under  a  devise  to  testator's  infant  grandson 
for  life,  with  remainder  to  the  legal  heirs  of  his 
body,  but  providing  that,  if  he  should  have  no 
bodily  heirs,  then  that  portion  of  the  estate  de- 
vised to  them  "which  is  remaining"  should  go 
to  other  persons,  the  grandson  is  entitled,  upon 
reaching  21  years  of  age,  to  the  possession  of 
the  estate  devised;  the  remainder-men  being 
entitled  only  to  the  estate  remaining  at  his 
death. 

Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  officially  reported." 

Action  by  Horace  M.  Taylor  and  others 
against  Ora  Brown  and  others  for  a  construc- 
tion of  the  will  of  F.  E.  Congleton.  Judgment 
construing  will,  and  T.  C.  Colllver  and  others 
appeal.  Affirmed. 

i  Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


W.  P.  Ross  &  Son,  for  appellants.  Hanson 
Kennedy,  for  appellees. 

GUFFY,  J.  Horace  M.  Taylor  and  others 
Instituted  suit  In  the  Nicholas  circuit  court 
against  Ora  Brown  and  others  for  the  pur- 
pose of  obtaining  a  construction  of  the  will  of 
F.  E.  Congleton,  and  especially  a  construction 
of  the  seventh  and  eleventh  clauses  of  said 
will.  After  the  pleadings  were  fully  made 
up,  the  court  rendered  a  judgment  construing 
the  said  will,  and  defining  the  duties  and  pow- 
ers of  the  executors  of  the  will,  and  also  the 
duties  of  the  guardian  of  Frank  0.  Taylor. 
We  deem  It  unnecessary  to  copy  the  will  in 
question.  The  seventh  clause  of  said  will 
reads  as  follows:  "I  will,  bequeath,  and  de- 
vise to  my  grandson,  Frank  Congleton  Taylor, 
all  the  remainder  of  my  estate  for  and  dur- 
ing his  natural  life,  with  remainder  at  bis 
death  to  the  legal  heirs  of  his  body,  subject  to 
the  limitations  and  conditions  hereinafter  ex- 
pressed." The  eleventh  clause,  In  part,  reads 
as  follows:  "If  my  grandson  shall  at  bis 
death  leave  no  legal  heirs  of  his  body,  I  di- 
rect that  said  Norton  farm,  or  the  real  estate 
in  which  the  proceeds  of  its  sale  may  have 
been  Invested  as  herein  authorized,  shall  be 
sold,  and  the  proceeds  thereof,  together  with 
the  portion  of  the  estate  herein  devised  to 
the  bodily  heirs  of  my  grandson  In  remainder, 
which  is  remaining,  I  direct  shall  be  disposed 
of;  and  I  apportion  and  bequeath  the  same 
as  follows,  to  wit  •  •  *"  Then  he  pro- 
ceeded to  name  certain  residuary  devisees. 
The  Judgment  of  the  court  below  Is  as  fol- 
lows: "The  executors  under  the  will  of  the 
late  F.  E.  Congleton  are  directed  to  make  a 
settlement  of  their  accounts  as  such,  and  after 
said  settlement  to  turn  over  to  Horace  M. 
Taylor,  guardian  of  Frank  C.  Taylor,  all  mon- 
ey, notes,  choses  in  action,  and  lands  now  in 
their  possession,  remaining  after  the  payment 
of  costs  of  administration,  and  the  payment 
of  the  specific  legacies  as  directed  under  the 
will  of  said  Congleton,  Including  the  costs  of 
this  action;  and  said  Horace  M.  Taylor,  as 
guardian  aforesaid,  will  receipt  to  said  ex- 
ecutors for  all  the  property  that  comes  Into 
his  hands  under  this  judgment  Said  Horace 
M.  Taylor,  as  the  guardian  of  Frank  C.  Tay- 
lor, will  control  and  manage  the  estate  that 
comes  to  his  hands  under  this  Judgment  until 
Frank  C.  Taylor  arrives  at  the  age  of  twenty- 
one  years,  at  which  time  he  will  turn  over 
said  entire  estate  in  bis  hands  to  said  Frank 
O.  Taylor,  who  will  at  said  time  be  entitled 
to  take  charge  of  and  manage  the  estate  de- 
vised to  him,  without  the  Intervention  of  any 
trustee.  The  said  guardian  is  authorized  and 
directed  to  expend  whatever  money  may  be 
necessary  for  the  maintenance  and  education 
of  said  Frank  C.  Taylor  out  of  the  income 
from  said  estate,  while  he  is  under  twenty- 
one  years  of  age.  When  said  Frank  C.  Taylor 
arrives  at  the  age  of  twenty-one  years,  he  will 
then  be  entitled  absolutely  to  all  the  profits 
arising  from  the  estate  bequeathed  to  him,— 
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that  1b,  all  the  profits  arising  from  the  estate 
bequeathed  to  him  for  and  during  his  natural 
life;  and  at  his  death  whatever  of  said  estate 
la  remaining  the  legal  heirs  of  his  body  will 
take,  should  he  have  any  legal  heirs  of  his 
body.  If  said  Frank  C.  Taylor  should  at  the 
time  of  his  death  have  no  legal  heirs  of  his 
body,  then  whatever  of  said  estate  is  remain- 
ing. Including  the  Norton  farm,  or  the  real 
estate  In  which  the  proceeds  of  Its  sale  may 
have  been  Invested,  shall  be  sold,  and  all  said 
estate,  except  the  profits  therefrom,  will  then 
go  to  the  various  devisees  as  provided  In  the 
eleventh  clause  of  the  will  of  the  said  F.  E. 
Congleton.  It  is  ordered  that  the  directions 
contained  in  the  sixth  clause  of  the  will  of 
F.  E.  Congleton  be  especially  carried  out,  and 
Horace  M.  Taylor,  as  guardian  of  Frank  O. 
Taylor,  Is  directed  to  expend  as  much  as  fif- 
teen dollars  ($15)  a  year,  or  as  much  as  Is 
necessary  to  properly  look  after  and  attend  to 
the  lot  of  F.  E.  Congleton  in  the  Carlisle 
Cemetery,  and  properly  adorn  the  same,  and 
the  graves  therein,  with  flowers  during  their 
appropriate  season;  and,  after  the  estate  here- 
inabove mentioned  shall  have  come  into  the 
hands  of  Frank  C.  Taylor,  he  Is  directed  to 
see  that  the  provisions  of  the  'will  under  the 
sixth  clause  be  specially  carried  out  for  the 
length  of  time  therein  mentioned."  From 
that  judgment  this  appeal  is  prosecuted. 

We  have  carefully  considered  the  pleadings 
and  the  will  under  consideration,  and  we  are 
of  the  opinion  that  the  court  below  properly 
construed  said  will;  and  the  judgment  appeal- 
ed from  Is  therefore  affirmed. 

CITY  OF  NEWPORT  v.  COMMON- 
WEALTH.* 

(Court  of  Appeals  of  Kentucky.  June  3,  1899.) 

"Not  to  be  officially  reported." 

Separate  opinion.  For  former  opinion,  see 
60  S.  W.  846. 

DU  RELLE,  J.  The  original  opinion  In  this 
case,  prepared  by  direction  of  the  court,  cor- 
rectly set  forth  the  views  of  the  majority  of 
the  court  It  did  not  fully  state  the  views  of 
the  minority  upon  the  question  of  res  judicata. 
When  the  petition  for  rehearing  was  filed,  the 
minority  took  the  position  that  the  opinion 
should  be  so  extended  as  to  rest  the  decision 
upon  a  doctrine  in  which  all  could  unite,  and 
not  decide,  or  appear  to  decide,  a  question  not 
necessarily  raised  by  the  record,  and  upon 
which  the  members  of  the  court  are  not  in 
harmony.  The  majority,  however,  have  de- 
cided to  adhere  to  the  opinion  as  originally 
delivered,  and  the  views  of  the  minority  upon 
this  question  are  here  presented. 

The  plea  of  res  adjudlcata  In  this  case  avers 
that  the  subject-matter  of  the  former  suit 
was  Identical  with  that  Involved  in  this  ac- 
tion; that  the  facts  were  the  same  in  both 
actions,  except  that  the  former  action  at- 

*  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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tempted  to  collect  a  tax  for  the  year  1893,  and 
the  present  action  was  attempting  to  collect  a 
tax  for  the  year  1894;  that  the  former  action 
was  tried  upon  Its  merits,  and  a  judgment 
rendered  by  the  circuit  court  dismissing  the 
plaintiff's  petition,  a  copy  of  the  judgment  be- 
ing filed  as  a  part  of  the  answer.  It  was  fur- 
ther averred  that  the  judgment  had  never 
been  reversed  or  modified,  and  no  appeal  had 
ever  been  taken,  but  that  it  had  become 
final  and  conclusive.  It  will  be  observed  that 
this  plea  does  not  show  upon  what  ground  fhe 
court  based  the  judgment  relied  upon  as  res 
judicata,  nor  does  the  judgment  itself  show 
on  what  ground  It  was  based.  Giving  the 
fullest  effect  to  the  pleading,  and  assuming, 
as  we  must,  under  the  averment  that  the  sub- 
ject-matter of  the  former  suit  was  Identical 
with  the  subject-matter  of  this,  that  the  same 
defenses  were  pleaded  In  that  case  as  In  this, 
and  that  the  court  decided  that  case  upon  the 
merits,  and  dismissed  the  petition,  it  still  does 
not  appear  whether  the  petition  in  that  case 
was  dismissed  because  the  court  held  that 
there  was  a  contract  exemption  from  taxation 
in  favor  of  appellant,  because  It  held  that  a 
municipality  could  not  be  subjected  to  a  fran- 
chise tax  with  respect  to  Its  use  of  any  of  its 
property,  or  because  it  held  valid  some  one  of 
the  other  defenses  pleaded  In  this  action,  and 
presumably  pleaded  In  that  It  therefore  be- 
comes necessary  for  us  to  consider  whether 
the  doctrine  of  res  adjudlcata  Is  applicable  to 
all  of  the  defenses  pleaded;  for,  if  inapplica- 
ble to  one,  as  that  defense  may,  for  all  that 
appears  in  the  answer,  have  been  the  one 
upon  which  the  former  case  was  decided,  we 
must  apply  the  maxim  "Fortuls  contra  pro- 
ferentem," conclude  that  that  was  the  defense 
upon  which  the  case  was  decided,  and  hold 
the  pleading  insufficient 

This  brings  us  to  consider  the  .question 
whether  res  adjudlcata  as  to  the  validity  of  a 
tax  for  one  year  can  apply  In  a  suit  for  a 
tax  for  another  year.  The  authorities,  in 
general,  are  to  the  effect  that  when,  In  a  court 
of  competent  jurisdiction,  upon  a  proper  Issue, 
a  contract  out  of  which  several  distinct  prom- 
ises to  pay  money  arose  has  been  adjudged 
Invalid  in  a  suit  upon  one  of  those  promises, 
the  judgment  is  an  estoppel  to  a  suit  upon  an- 
other promise  founded  on  the  same  contract 
But  taxes  do  not  arise  out  of  the  contract 
They  are  imposed  in  lnvltum.  The  taxpayer 
does  not  agree  to  pay,  but  is  forced  to  do  so; 
and  the  question  Is  whether  the  judgment  of 
a  court  fastening  one  such  burden  upon  the 
citizen  estops  him  to  contest  the  validity  of  a 
similar  burden  thereafter  sought  to  be  Im- 
posed upon  him,  and,  on  the  other  hand, 
whether  the  refusal  of  the  court  to  impose 
such  a  burden  estops  the  government  from 
thereafter  asserting  a  similar  right  against 
that  citizen.  And,  In  considering  this  ques- 
tion, we  shall  consider  It  on  the  theory  that 
there  is  no  question  of  contract  involved,  but 
that  the  question  arises  solely  upon  the  le- 
gality of  the  tax,  as  in  a  case  where  the  ques- 
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Con  la  upon  the  constitutionality  of  the  law, 
or  as  to  whether  the  property  sought  to  be 
taxed  Is  embraced  by  the  law. 

In  Keokuk  &  W.  R.  Co.  v.  Missouri,  152 
U.  S.  814,  14  Sup.  Ct  597,  the  supreme  court 
held:  "A  suit  for  taxes  for  one  year  Is  no 
bar  to  a  suit  for  taxes  for  another  year.  The 
two  suits  are  for  distinct  and  separate  causes 
of  action.  If  there  were  any  distinct  question 
litigated  and  settled  in  the  prior  suit,  the  de- 
cision of  the  court  upon  that  question  might 
raise  an  estoppel  In  another  suit,  upon  the 
principle  stated  in  Cromwell  v.  Sac  Co.,  94  U. 
S.  357.  But,  as  was  held  in  that  case,  where 
the  second  action  between  the  same  parties  Is 
upon  a  different  claim  or  demand,  the  Judg- 
ment In  the  prior  action  operates  as  an  estop- 
pel only  as  to  those  matters  In  issue,  or  points 
controverted,  upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.  •  •  • 
The  same  principle  was  affirmed  in  Nesbit  v. 
Independent  Dlst,  144  U.  S.  610,  12  Sup.  Ct 
746,  and  In  Railroad  Co.  v.  Alsbrook,  146  U. 
S.  279,  302,  13  Sup.  Ct.  72.  In  the  case  of 
City  of  Davenport  v.  Chicago.  R.  I.  &  P.  R. 
Co.,  38  Iowa,  633,  640,  the  supreme  court  of 
Iowa  held  that  a  decree  in  favor  of  a  railway 
company  In  a  suit  for  taxes  for  a  prior  year 
would  not  estop  the  state  from  collecting  the 
taxes  for  a  subsequent  year,  each  year's  taxes 
constituting  a  distinct  and  separate  cause  of 
action.  'The  cases*  said  the  court,  'are  unlike 
those  where  two  causes  of  action  (as  two 
promissory  notes)  forming  the  subject-matter 
of  successive  actions  between  the  same  par- 
ties, both  growing  out  of  the  same  transaction, 
In  which  a  defense  set  up  in  the  first  suit,  and 
held  good,  will  conclude  the  parties  in  the 
second.  *  •  *  Taxes  of  separate  years  do 
not,  in  any  Just  sense,  grow  out  of  the  same 
transaction.  They  are  like  distinct  claims  on 
two  promissory  notes,  made  upon  two  dis- 
tinct and  separate,  though  similar,  transac- 
tions between  the  same  parties.  A  judgment 
on  one  of  such  notes,  it  is  quite  clear,  would 
not  be  of  any  force  as  an  estoppel  in  an  action 
on  the  other  note  between  the  same  parties.' 
It  could  never  be  tolerated  that  the  state 
should  be  forever  barred  in  the  collection  of 
taxes  by  an  erroneous  decision."  152  U.  S. 
314-316,  14  Sup.  Ct.  597.  But  in  City  of  New 
Orleans  v.  Citizens'  Bank,  167  U.  S.  396,  17 
Sup.  Ct.  905  et  seq.,  in  an  elaborate  opinion, 
the  supreme  court,  while  admitting  that  in  the 
Keokuk  Case  the  opinion,  arguendo,  discussed 
the  question  of  whether  a  judgment  against 
the  validity  of  a  tax  for  one  year  would  be  a 
bar  to  a  suit  for  taxes  for  a  subsequent  year, 
held  the  expressions  of  the  court  used  in  argu- 
ment in  that  case  to  be  dictum,  and  distinctly 
decided  that  "the  estoppel  resulting  from  the 
thing  adjudged  does  not  depend  upon  whether 
there  Is  the  same  demand  in  both  cases,  but 
exists,  even  although  there  be  different  de- 
mands, when  the  question  upon  which  the 
recovery  of  the  second  demand  depends  has, 
under  Identical  circumstances  and  conditions, 
been  previously  concluded  by  a  Judgment  be- 


tween the  parties  or  their  privies."  And 
again,  on  page  39S,  167  U.  S.,  and  page  914, 
17  Sup.  Ct.:  "It  follows,  then,  that  the  mere 
fact  that  the  demand  In  this  case  is  for  a 
tax  for  one  year,  and  the  demands  in  the 
adjudged  cases  were  for  taxes  for  other  years, 
does  not  prevent  the  operation  of  the  thing 
adjudged,  If,  in  the  prior  case,  the  question 
of  exemption  was  necessarily  presented  and 
determined  upon  Identically  the  same  facts 
upon  which  the  right  of  exemption  Is  now 
claimed." 

The  language  used  In  the  case  of  City  of 
Davenport  v.  Chicago,  R.  I.  &  P.  R.  Co.,  38 
Iowa,  633,  has  been  greatly  qualified,  if  not 
repudiated,  by  the  same  court  In  Goodenow 
v.  Litchfield.  59  Iowa,  226,  9  N.  W.  107,  and 
13  N.  W.  86,  where  the  court  said:  "The 
question  whether  the  estoppel  Is  effectual  will 
depend  upon  the  Issues  In  the  two  actions.  If 
the  right  to  recover  and  the  defense  thereto 
are  based  upon  precisely  the  same  ground, 
why  litigate  again  a  question  that  has  been 
determined?  In  such  case  the  very  right  of 
the  matter  has  been  determined  by  a  court  of 
competent  Jurisdiction." 

Upon  the  other  hand,  In  Lake  Shore  &  M.- 
S.  Ry.  Co.  v.  People,  46  Mich.  208,  9  X.  W. 
250,  a  suit  for  taxes,  there  had  been  a  decision 
adverse  to  the  validity  of  the  taxes  for  cer- 
tain previous  years,  but  the  court  held  that 
the  result  of  a  suit  for  the  taxes  of  particular 
years  is  not  res  adjudlcata  in  subsequent 
suits  between  the  same  parties  for  taxes  of 
other  years',  and  the  decisions  upon  the  legal 
questions  arising  in  the  first  case  are  im- 
portant only  as  precedents.  Said  Chief  Jus- 
tice Marston,  delivering  the  opinion:  "The 
decree  In  the  Wayne  circuit  court  would  not 
prevent  the  state  from  claiming  and  seeking 
to  recover  taxes  accruing  subsequent  to  the 
years  or  taxes  then  passed  upon.  This  is  a 
new  controversy,  for  a  new  cause  of  action, 
and  in  which  some  of  the  legal  questions  then 
passed  upon  are  again  raised,  and  the  decision 
of  the  court  thereon  is  of  no  importance  ex- 
cept as  precedent  In  this  case  It  is  not  con- 
clusive. Such  was  the  view  of  Mr.  Justice 
Campbell  upon  a  similar  question  in  the  case 
In  9  Mich.  [Railroad  Co.  v.  Auditor  General,  9 
Mich.  448],  already  referred  to,  and,  as  that 
case  is  reported,  there  does  not  seem  to  have 
been  any  diversity  of  opinion  on  this  point 
The  parties  are  bound  in  so  far  as  regards  the 
subject-matter  then  Involved,  but  are  at  lib- 
erty to  raise  anew  the  same  legal  questions  in 
a  case  arising  subsequently,  even  although  the 
facts  may  be  substantially  alike  In  other  re- 
spects. The  principle  is  that  a  party  shall 
not  be  twice  vexed  for  the  same  cause;  but 
this  Is  not  the  same  cause,  but  one  arising 
since  then,  and  the  state  is  not  in  this  case, 
seeking  to  recover  any  portion  of  the  taxes 
the  collection  of  which  was  restrained  in  that 
case."  In  State  v.  Bank  of  Commerce,  95 
Tenn.  222,  31  S.  W.  993.  it  was  held  that  a 
judgment  adverse  to  a  claim  for  taxes  for  one 
year  constituted  no  bar  to  a  suit  for  taxes 
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of  a  subsequent  year;  and  in  the  recent  case 
of  Union  &  rianters'  Bank  v.  City  of  Mem- 
phis, 46  S.  W.  557  (decided  April  2,  189S), 
the  same  court,  through  Judge  McAlister, 
said:  "Again,  we  think  the  plea  of  res  ad- 
Judicata  in  tax  cases  Is  to  be  limited  to  the 
taxes  actually  In  litigation,  and  is  not  conclu- 
sive in  respect  of  taxes  assessed  for  other  and 
subsequent  years.  Since  this  is  not  a  federal 
question,  we  decline  to  follow  the  ruling  in 
City  of  New  Orleans  v.  Citizens'  Bank,  167 
U.  S.  371,  17  Sup.  Ct.  905,  In  which  it  was 
held,  by  a  majority  opinion,  that  a  judgment 
in  a  tax  case  Is  as  conclusive  of  the  taxes  of 
other  years  as  It  Is  of  the  taxes  for  the  years 
actually  Involved.  In  State  v.  Bank  of  Com- 
merce, 95  Tenn.  231,  31  S.  W.  996,  we  said: 
'These  suits  being  for  other  years  than  those 
sued  for  in  the  Farrlngton  Case  [Farrlngton 
v.  Tennessee,  95  U.  S.  6S6],  that  decision  is 
not,  as  an  adjudication,  conclusive  of  the  pres- 
ent case.' " 

We  do  not  think  that  the  plea  of  res  ad  judi- 
cata avails  In  this  case.  The  power  to  tax  is 
a  high  governmental  power,  exercised  against 
the  will  of  the  person  taxed,  and,  in  our 
opinion,  a  decision  as  to  one  cause  of  action 
arising  under  a  tax  statute  is  no  more  bind- 
ing upon  the  government  or  the  citizen  than 
the  construction  of  a  penal  statute  would  be 
In  a  second  prosecution  against  the  same  per- 
son for  an  offense  exactly  similar.  The  for- 
mer adjudication  would,  In  such  case,  have 
weight  as  a  precedent,  but  would  not  bind 
the  parties  by  way  of  estoppel.  The  rulings 
of  the  court  upon  the  legal  questions  Involved 
are  authority  here  to  the  extent,  and  no  fur- 
ther, that  like  decisions  would  be  in  a  suit 
between  different  parties.  As  matter  of  pub- 
lic policy,  and  upon  grounds  of  public  neces- 
sity, we  think  the  principle  of  res  adjudicata 
ought  not  to  be  applied  to  questions  of  tax- 
ation, where  the  state  Is  exercising  Its  sov- 
ereign power.  We  concur,  therefore,  in  the 
conclusion  reached  by  tbe  majority,  that  this 
court  cannot  follow  the  doctrine  held  by  the 
supreme  court  in  City  of  New  Orleans  v.  Citi- 
zens' Bank  to  its  full  extent  But  whether 
the  state  is  bound  by  a  former  adjudication 
that  there  exists  a  contract  exemption  from 
taxation,  or  as  to  the  construction  of  such 
contract.  Is  a  question  not  necessarily  In- 
volved here,  and  to  tbe  decision  of  which  it 
may  be  that  different  principles  apply. 
There  would  seem  to  be  an  essential  differ- 
once  between  the  commonwealth  exercising 
the  highest  of  Its  sovereign  powers,— a  power 
necessary  to  its  very  existence,— and  the  same 
commonwealth,  its  sovereignty  laid  aside, 
binding  Itself  as  a  mere  corporate  entity  by  a 
sealed  instrument.  But  it  is  not,  in  our  judg- 
ment, necessary  to  go  into  this  question,  nor 
even  to  decide  that  there  is  a  difference.  We 
think  the  opinion  should  be  extended  upon  the 
lines  here  indicated. 

HAZELRIGG,  C.  J.,  and  BURN  AM,  J., 
concur  in  this  separate  opinion. 


JOYES  et  al.  v.  JEFFERSON  COUNTY 
FISCAL  COURT  et  al.» 
(Court  of  Appeals  of  Kentucky.  May  18,  1899.) 

COUNTIES — FISCAL  COURT  OF  JEFFERSON 
COUNTY— REPEAL  OF  STATUTE. 

1.  The  act  of  18S8,  creating  a  board  of  coun- 
ty commissioners  for  Jefferson  county,  to  man- 
age the  fiscal  affairs  of  the  county,  was  repeal- 
ed by  Const.  §  144,  providing  for  a  fiscal  court 
for  each  county,  and  Ky.  St.  §  1883,  providing 
that,  "where  the  fiscal  court  of  any  county  if 
now  composed  of  commissioners  under  a  special 
act,  said  special  act  shall  continue  in  force  un- 
til the  first  Monday  in  January,  1895,  after 
which  the  fiscal  court  of  said  county  or  counties 
shall  be  constituted  and  composed  of  the  judge 
of  the  county  court  and  the  justices  of  the 
peace  and  their  successors  in  office,"  and  there- 
fore the  fiscal  court  of  Jefferson  county  now  con- 
sists of  the  county  judge  and  the  eight  justices 
of  the  peace  of  the  county. 

2.  The  provision  of  Const,  i  144,  that  "where, 
for  county  governmental  purposes,  a  city  is  by 
law  separated  from  the  remain'der  of  the  coun- 
ty," the  commissioners  composing  the  fiscal 
court  "may  be  elected  from  the  part  of  the 
county  outside  of  said  city,"  applies  only  to  coun- 
ties in  which  a  city  was  at  the  time  of  the  adop- 
tion of  the  constitution  separated  from  the 
county  for  county  governmental  purposes,  and 
therefore  does  not  apply  to  Jefferson  county,  as 
the  mere  fact  that  at  that  time  there  was  a  stat- 
ute, applying  to  that  county,  providing  for  the 
levy  and  collection  of  a  portion  of  the  county 
taxes  by  city  authority,  and  another  portion  by 
the  county  authorities  outside  the  city,  did  not 
constitute  a  separation  of  the  city  from  the  coun- 
ty for  county  governmental  purposes. 

Appeal  from  circuit  court,  Jefferson  county, 
chancery  division. 

"To  be  officially  reported." 

Action  by  Patrick  Joyes  and  others  against 
the  Jefferson  county  fiscal  court  and  others 
to  enjoin  the  levy  of  a  tax.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

Morton  V.  Joyes,  for  appellant  Joyes.  H. 
I/.  Stone  and  Jacob  Solenger,  for  appellant 
City  of  Louisville.  Humphrey  &  Davie  and 
Edward  J.  McDermott,  for  appellees. 

GUFFY,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  Jefferson  circuit  court,  chancery 
division,  adjudging  that  the  county  judge  and 
all  the  justices  of  the  peace  in  Jefferson  coun- 
ty constitute  the  fiscal  court  of  said  county. 
The  opinion  of  the  trial  judge  contains  such 
a  clear  statement  of  the  matters  involved 
and  the  reasons  for  the  conclusions  reached 
that  we  copy  from  said  opinion  as  follows: 

"The  question  to  be  determined,  therefore, 
Is.  what  persons  constitute  the  fiscal  court  of 
Jefferson  county?  In  tracing  the  history  of 
the  legislation  concerning  the  county  in  this 
respect  it  is  unnecessary  to  go  back  of  the  act 
of  April  6.  1S8S.  as  amended  by  tbe  act  of 
April  9,  1890.  By  the  act  as  amended  there 
was  erected  a  board  of  county  commissioners 
for  Jefferson  county,  which  consisted  of  the 
two  justices  of  the  peace  elected  as  such  com- 
missioners by  their  associates  in  Jefferson 
county  outside  of  the  city  of  Louisville,  of 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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two  aldermen  of  the  city  of  Louisville  elected 
as  such  commissioners  by  the  board  of  alder- 
men of  the  city  of  Louisville,  and  of  three 
councllmen  of  the  city  of  Louisville  elected 
as  such  commissioners  by  the  board  of  coun- 
cil of  said  city,  presided  over  by  the  county 
Judge.  This  board,  consisting  of  seven  mem- 
bers besides  the  county  Judge,  transacted  the 
affairs  of  the  county  up  ta  within  a  short 
time  ago.  It  is  now  claimed  by  the  plaintiff 
that  this  board  of  commissioners  Is  still  in 
existence.  The  defendants  claim  that  the 
act  of  1888  Is  repealed,  and  that  the  fiscal 
affairs  of  the  county  are  now  in  the  hands  of 
the  fiscal  court,  consisting  of  the  Judge  of  the 
county  court  and  the  justices  of  the  peace  of 
the  county,  as  provided  by  section  144  of  the 
constitution.  The  city  of  Louisville  has  also 
filed  its  answer  In  this  case,  In  which  It  has 
Joined  in  the  prayer  of  the  petition.  It  Is 
hardly  necessary  to  go  Into  the  different 
claims  of  the  parties  in  detail,  as  I  deem  It 
sufficient  to  treat  the  question  as  a  single 
question,  without  stating  more  particularly 
the  claim  of  the  different  parties.  Section 
144  of  the  constitution  provides  as  follows: 
'Counties  shall  have  a  fiscal  court,  which  may 
consist  of  the  Judge  of  the  county  court  and 
the  Justices  of  the  peace,  in  which  court  the 
judge  of  the  county  court  shall  preside,  If 
present;  or  a  county  may  have  three  commis- 
sioners, to  be  elected  from  the  county  at 
large,  who,  together  with  the  judge  of  the 
county  court,  shall  constitute  the  fiscal  court 
A  majority  of  the  members  of  said  court 
shall  constitute  a  court  for  the  transaction  of 
business.  But  where,  for  county  govern- 
mental purposes,  a  city  is  by  law  separated 
from  the  remainder  of  the  county,  such  com- 
missioners may  be  elected  from  the  part  of 
the  county  outside  of  such  city.'  The  county 
of  Jefferson  has  never  adopted  the  alternative 
plan  of  commissioners  provided  by  section 
144.  The  fiscal  court,  as  contemplated  by  the 
constitution,  consists  of  a  body  of  men  elect- 
ed in  the  first  place  by  the  people,  but  who 
are  not  selected  as  commissioners  by  the  peo- 
ple. If  the  act  of  1888  is  in  force,  the  ques- 
tion Is  at  once  settled.  If,  however,  It  is  not 
in  force,  there  are  other  questions  to  be  de- 
termined 

"I  do  not  see  how  it  can  be  reasonably  con- 
tended, however,  that  the  act  of  1888  is  now 
in  force.  In  the  first  place,  I  deem  it  incon- 
sistent with  section  144  of  the  constitution, 
which  is  paramount  upon  all  subjects  therein 
treated.  That  section  expressly  says  that  the 
county  shall  have  a  fiscal  court,  and  goes  fur- 
ther by  saying  what  persons  shall  constitute 
that  court.  It  will  be  noticed  that  the  consti- 
tution takes  up  the  questions  of  courts  In  de- 
tail. Beginning  with  section  100,  we  have 
the  general  beading  relating  to  the  judicial 
department;  section  110  takes  up  the  subject 
of  the  court  of  appeals;  section  125,  that  of 
the  circuit  courts;  section  139,  that  of  quar- 
terly courts;  section  140,  that  of  county 
courts;  section  142,  that  of  Justices'  courts; 


section  143,  that  of  police  courts;  and  section 
144  treats  of  fiscal  courts.   By  Act  Oct.  17. 
1892  (Ky.  St  f  1838),  the  legislature  passed  a 
comprehensive  act  relating  to  fiscal  courts. 
That  section  expressly  provides  that  each 
county  In  the  commonwealth  shall  have  a 
fiscal  court,  which  shall  consist  of  the  judge 
of  the  county  court  and  the  justices  of  peace 
of  said  county  and  their  successors  in  office,  in 
which  court  the  judge  of  the  county  shall  pre- 
side, if  present   That  act  contains  this  provi- 
sion: That  where  the  fiscal  court  of  any  county 
is  composed  of  commissioners  under  a  special 
act  said  special  act  shall  continue  in  force  un- 
til the  first  Monday  in  January,  one  thousand 
eight  hundred  and  ninety-five,  after  which  the 
fiscal  court  of  said  county  or  counties  shall  be 
constituted  and  composed  of  the  judge  of  the 
county  court  and  the  Justices  of  the  peace  and 
their  successors  in  office.'   It  is  a  well-settled 
rule  of  construction  in  Kentucky  that  where 
there  has  been  a  revision  of  a  statute  law 
upon  a  given  subject  it  will  be  regarded  as 
containing  all  the  statute  law  upon  that  sub- 
ject, and  as  repealing  any  of  the  statutory 
provisions  on  the  subject  omitted  from  the 
new  revision.   Broaddus  v.  Broaddus'  Heirs, 
10  Bush,  109;  Long  v.  Stone  (Ky.)  39  S.  W. 
836.   Now  the  legislature  has  here  taken  up 
the  regulation  of  the  county  fiscal  manage- 
ment and  has  enacted  a  complete  chapter  on 
the  subject  which  is  now  the  chapter  on  fis- 
cal courts  in  the  Kentucky  Statutes;  and  un- 
der the  principles  laid  down  In  the  foregoing 
authorities  I  do  not  see  how  the  conclusion 
can  be  avoided  that  this  new  statute  must  be 
construed  and  intended  to  supersede  the  pre- 
vious statutes  in  regard  to  the  fiscal  manage- 
ment of  the  county  affairs.  This  belief  Is 
strengthened  when  we  consider  section  144  of 
the  constitution  in  connection  with  the  act 
of  1892,  and  the  concluding  provision  of  said 
act  which  limits  the  existence  of  the  old  fiscal 
courts  of  the  county  then  existing  under  spe- 
cial acts.  Furthermore,  under  section  1  of  the 
schedule  of  the  present  constitution  It  is  ex- 
pressly provided  that  the  provisions  of  all 
laws  which  are  inconsistent  with  this  consti- 
tution shall  cease  upon  its  adoption,  except 
that  such  laws  as  are  Inconsistent  with  the 
provisions  of  the  constitution  and  require  leg- 
islation to  enforce  them  shall  remain  in  full 
force  until  such  legislation  is  had,  but  in  no 
eveut  for  a  longer  period  than  six  years  after 
the  adoption  of  the  constitution,  unless  soon- 
er amended  or  repealed  in  general  assembly. 
The  constitution  was  adopted  September  28, 
1891.   The  limitation,  therefore,  expires  Sep- 
tember 28,  1897.   So  that  the  conclusion 
seems  Inevitable  that  In  any  event  the  board 
of  county  commissioners,  as  It  existed  under 
the  act  of  1888,  stands  repealed,  because  it  Is 
inconsistent  with  the  constitutional  Idea  of  a 
fiscal  court  and  the  legislature  has  passed  the 
act  of  1892,  reiterating  that  Idea,  and  carry- 
ing out  the  provisions  of  the  schedule  above 
referred  to. 
"Referring  again  to  the  act  of  18S2  (section 


Digitized  by 


Google 


Ky.) 


JOYES  v.  JEFFERSON  COUNTY  FISCAL  COURT. 


437 


1834  of  the  Kentucky  Statutes),  It  is  express- 
ly provided  that,  'unless  otherwise  provided 
by  law,  the  corporate  powers  of  the  several 
counties  In  this  state  shall  be  exercised  by  the 
fiscal  courts  thereof  respectively.'  Now,  It  has 
been  contended  that  the  board  of  commission- 
ers, under  the  act  of  1888,  is  a  fiscal  court, 
within  the  meaning  of  the  act  of  1892;  bat 
that  contention  does  not  seem  sound  to  me, 
for  the  reason  that  section  1833,  the  opening 
section  of  the  act  of  1892,  practically  defines 
the  fiscal  court  as  being  a  body  consisting 
of  the  Judge  of  the  county  court  and  the  jus- 
tices of  the  peace  of  the  county.  Section  927 
of  the  Kentucky  Statutes  expressly  provides 
that  the  fiscal  courts  of  the  several  counties 
are  empowered  to  buy  land,  when  the  same  is 
necessary,  for  the  purpose  of  erecting  there- 
on public  buildings,  such  as  court  houses, 
clerks'  offices,  Jails,  and  work  houses.  Here 
Is  a  special  authorization  of  the  purchase  of 
property  to  build  a  court  house,  and  to  do  the 
very  things  which,  before  the  new  constitu- 
tion, would  have  to  be  done  by  the  board  of 
county  commissioners  under  the  act  of  1888. 
Section  1840  provides  that  'this  fiscal  court 
shall  have  jurisdiction  to  appropriate  county 
funds  authorized  by  law  to  be  appropriated; 
to  erect  and  keep  in  repair  public  buildings; 
to  secure  a  sufficient  Jail,  and  a  convenient 
and  comfortable  place  for  holding  court  at  a 
county  seat;  to  erect  and  keep  In  repair 
bridges  and  other  public  structures;  to  regu- 
late and  control  the  fiscal  affairs  of  the  prop- 
erty of  the  county;  to  make  provisions  for 
maintenance  of  the  poor;  to  provide  a  poor 
house  and  farm;  to  execute  all  of  its  orders 
consistent  with  law  and  within  its  jurisdic- 
tion, and  to  have  jurisdiction  of  all  such  mat- 
ters relating  to  the  levying  of  taxes  as  is,  by  a 
special  act,  now  conferred  on  the  county 
court  and  courts  of  levy  and  claims.'  It  cer- 
tainly was  the  Intention  of  the  legislature,  in 
making  these  broad  provisions,  to  make  a 
change  In  the  condition  of  affairs  that  existed 
under  the  act  of  1888.  The  only  question 
really  to  be  considered  is,  what  persons  con- 
stitute this  fiscal  court  contemplated  by  the 
statute?  I  have  no  doubt  that  the  constitu- 
tion and  the  act  of  1892  both  contemplated, 
certainly  after  September  28,  1897,  a  change 
in  the  management  of  the  county  fiscal  af- 
fairs. Louisville  &  N.  R.  Co.  v.  Pendleton  Co., 
96  Ky.  491,  29  S.  W.  324.  Substantially  all 
the  powers  that  were  vested  in  the  board  of 
commissioners  nnder  the  act  of  1888  are  now 
vested  in  the  statutory  fiscal  court,  and  that  is 
necessarily  implied,  if  implication,  however,  is 
necessary,  as  the  provision  in  section  1833  of 
the  Kentucky  Statutes  expressly  limits  the 
life  of  all  such  special  bodies  to  the  first  Mon- 
day in  January,  1895. 

"It  is  contended,  however,  on  behalf  of  the 
city,  that  under  section  144  of  the  constitu- 
tion, and  other  sections  of  the  Kentucky  Stat- 
utes, if  there  is  a  fiscal  court.  It  is  to  consist 
of  the  county  Judge  and  the  four  justices  of 
the  peace  who  live  in  Jefferson  county  outside 


of  the  city  of  Louisville.  This  argument  is 
based  upon  the  final  clause  of  said  section 
144,  which  provides  as  follows:  'Where,  for 
county  governmental  purposes,  a  city  Is  by 
law  separated  from  the  remainder  of  the 
county,  such  commissioners  may  be  elected 
from  the  part  of  the  county  outside  of  said 
city.'  Section  1851,  Ky.  St.,  provides  as  fol- 
lows: 'Where,  for  county  governmental  pur- 
poses, a  city  is  separated  from  the  remain- 
der of  the  county,  that  portion  of  the  county 
outside  of  the  limits  of  said  city  shall  be 
deemed  the  county,  within  the  meaning  of 
this  act'  It  is  argued  on  behalf  of  the  city 
that,  under  this  section  of  the  constitution 
and  the  Kentucky  Statutes,  we  would  have  a 
fiscal  court  composed  of  the  county  judge 
and  the  four  Justices  of  the  peace  located  in 
the  county,  who  would  be  authorized  to  levy 
tax  upon  the  property  within  the  city  of  Lou- 
isville, and  that  the  city  would  thus  be  sub- 
jected to  a  tax  which  it  had  not  the  power 
to  control  or  levy,  and  that  it  would  not  be 
represented  in  such  levy.  The  difficulty  in 
this  contention,  however,  is  that  it  implies 
the  pow,er  of  the  legislature  to  change  by  con- 
struction the  possible  meaning  of  the  consti- 
tution. The  constitution  nowhere  limits  the 
meaning  of  the  term  'county'  as  the  statute 
attempts  to  limit  it  Under  the  contention 
of  the  city,  there  is  no  common  board,  com- 
posed of  a  representative  of  the  city  and 
county,  which  can  levy  a  tax  for  the  common 
benefit  of  the  city  and  county.  The  trouble 
seems  to  arise  from  the  last  clause  of  section 
144  of  the  constitution,  above  quoted.  As 
originally  reported,  section  144,  supra,  did  not 
contain  the  last  clause  above  quoted.  The 
history  of  the  Insertion  of  that  clause  is  found 
on  page  5748  of  the  Constitutional  Debates. 
When  the  section  was  read  as  altered,  the 
question  was  raised  as  to  what  it  meant. 
Whereupon  Senator  Goebel,  of  Kenton  coun- 
ty, said:  That  was  presented  by  me  in  the 
committee,  and  was  adopted  for  this  reason: 
In  the  county  of  Kenton,  the  city  of  Coving- 
ton is  wholly  separated  by  law  from  the  re- 
mainder of  the  county  with  reference  to  the 
county  government.  We  have  two  county 
seats,  and  the  part  of  the  county  outside  of 
the  city  Is  as  separate  from  the  city  as  if 
we  were  two  counties.  The  city  of  Coving- 
ton pays  for  maintaining  its  court  house  and 
Jail,  and  the  part  of  the  county  outside  of 
Covington  is  conducted  by  three  commission- 
ers, elected  on  the  part  of  the  county  outside 
of  Covington.  If  the  section  is  adopted  as 
originally  presented,  the  city  of  Covington 
would  vote  In  the  election  for  the  county 
commissioners  to  control  the  affairs  of  the 
county  outside  of  Covington,  in  which  the 
city  has  no  interest  whatever,  and  to  which 
it  pays  not  one  cent'  Mr.  Miller,  of  Lincoln 
county,  thereupon  took  exception  to  the  pro- 
posed change,  and  Its  possible  effect  in  the 
following  language:  They  may  be  willing 
to  tolerate  it  in  Covington,  but  I  am  not  will- 
ing to  tolerate  It   There  may  be  reasons  for 
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It  In  Kenton,  but  there  Is  no  reason  for  It  In 
the  balance  of  the  state.  If  the  amendment 
prevails,  there  Is  recognition  of  the  principle 
and  power  to  separate  counties  Into  divisions 
for  the  purpose  of  managing  the  fiscal  affairs 
of  the  county.  In  other  words,  Instead  of 
having  the  whole  fiscal  affairs  of  the  county 
managed  under  one  head,  you  may  separate 
them,  and  have  that  portion  of  the  county 
which  lies  in  the  limits  of  the  city  managed 
In  a  way  different  from  the  outlying  dis- 
tricts. That  is  a  material  change  in  the  con- 
stitution, and  I  do  not  see  any  reason  why 
every  portion  of  the  fiscal  affairs  of  the  coun- 
ty should  not  come  under  the  same  manage- 
ment. •  *  •  I  do  not  want  It  to  even  be 
permissive.  I  do  not  want  the  legislature 
authorized  to  do  this.  If  this  amendment  is 
adopted,  I  hope  it  will  be  made  applicable  to 
Kenton  county  alone.'  Whereupon  Mr.  Goe- 
bel  answered:  'If  you  have  not  a  separation 
of  your  county  now,  It  will  not  apply  to  your 
county.'  Thereupon  the  controversy  ended, 
and,  although  Mr.  Miller  had  aptly  stated 
what  he  conceived  to  be  the  effect  of  the 
amendment,  which  Is  substantially  the  argu- 
ment made  in  this  case,  still  the  convention 
seems  to  have  adopted  Mr.  Goebel's  explana- 
tion as  the  true  meaning  of  the  section  as 
amended,  and  that  It  would  not  apply  to  any 
county  except  Kenton,  or  a  county  organized 
as  Kenton  county  was  organized." 

It  Is  earnestly  Insisted  for  appellants  that 
section  2744,  Ky.  St.,  which  reads  as  follows: 
"For  county  governmental  purposes  a  city  of 
the  first  class  is  hereby  separated  from  the 
remainder  of  the  county  in  which  such  city 
is  situated.  The  general  council  shall  pro- 
vide by  ordinance  suitable  appropriations  for 
the  purpose  of  paying  such  city's  portion  of  all 
expenses  common  to  both  such  city  and  coun- 
ty,"—sepaiated  the  city  of  Louisville  from  the 
balance  of  Jefferson  county,  for  governmental 
purposes,  and  devolved  upon  the  city  council 
the  power  and  duty  to  provide  for  paying  the 
city's  portion  of  all  expenses  common  to  both 
city  and  county;  and  It  is  also  Insisted  that 
such  separation  Is  authorized  by  the  latter 
clause  of  section  144  of  the  constitution,  quot- 
ed in  the  opinion,  supra.  We  do  not  think 
that  said  section  can  have  the  effect  contend- 
ed for,  even  if  sr.ch  separation  was  authorized 
by  the  latter  clause  of  section  144,  supra. 
We  have  read  with  care  the  very  able  briefs 
discussing  the  true  meaning  of  section  144, 
and  we  are  of  the  opinion  that  the  latter 
clause  of  said  section  was  Intended  by  the 
framers  of  the  constitution  to  apply  to  such 
counties  only  as  had  two  county  seats,  and 
in  which  the  city  was  In  reality  separated 
from  the  balance  of  the  county  for  county 
governmental  purposes.  If  at  the  time  any 
county  had  in  fact  two  county  seats,  and  the 
city  was  separated  from  the  balance  of  the 
county,  as  Indicated  In  said  section,  the  clause 
under  consideration  would  apply  to  such  coun- 
ties. We.  however,  deem  it  unnecessary  to 
now  determine  whether  or  not  there  was  in- 


reality  any  county  In  the  condition  described 
In  the  latter  clause  of  the  section,  supra. 
But,  be  that  as  it  may,  we  are  clearly  of  the 
opinion  that  the  city  of  Louisville  was  not  so 
separated  from  the  residue  of  Jefferson  coun- 
ty. We  are  further  of  the  opinion  that  the 
section  relied  on  does  not  authorize  the  legis- 
lature to  so  separate  any  city  from  the  resi- 
due of  the  county.  The  mere  fact  that  at  the 
time  of  the  adoption  of  the  constitution  there 
was  a  statute  providing  for  the  levy  and  col- 
lection of  a  portion  of  the  county  taxes  by 
city  authority,  and  another  portion  by  the 
county  authorities  outside  of  the  city,  did  not 
constitute  a  separation  of  the  city  from  the 
county  for  county  governmental  purposes.  It 
results,  from  the  foregoing,  that  we  are  of  the 
opinion  that  the  fiscal  court  of  Jefferson  coun- 
ty Is  composed  of  the  county  Judge  and  the 
eight  justices  of  the  peace  of  Jefferson  coun- 
ty. The  Judgment  appealed  from  la  there- 
fore affirmed, 


BALDWIN  et  al.  v.  OWENS  et  al.i 
(Court  of  Appeals  of  Kentucky.    June  2,  1899.) 
CHATTEL  MORTGAGES — PRIORITY  OP  LIENS. 

1.  A  writing  purporting  to  be  a  bill  of  sale, 
but  reserving  to  the  seller  the  right  to  take  pos- 
session of  and  sell  the  property  in  case  the  pur- 
chaser shall  make  default  as  to  payments,  will 
be  enforced  as  a  chattel  mortgage. 

2.  Where  personal  property  was  conveyed  to 
a  trustee  for  creditors,  with  power  to  sell  same, 
and  pay  certain  debts,  the  purchaser  from  the 
trustee  acquired  a  perfect  title  as  against  a  prior 
mortgage  which  ma  not  recorded  until  after  the 
deed  of  trust  was  executed  and  recorded,  the 
purchaser  having  no  actual  notice  of  the  mort- 
gage at  the  time  of  his  purchase. 

Appeal  from  circuit  court,  Warren  county. 

"Not  to  be  officially  reported." 

Action  by  D.  H.  Baldwin  &  Co.  against 
James  B.  Owens  and  others  to  enforce  a  chat- 
tel mortgage.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Affirmed. 

Grider  &  Moss  and  Finlay  F.  Bush,  for  ap- 
pellants. Wilkins  &  Bradburn  and  Edward 
W.  Hlnes,  for  appellees. 

GUFFY,  J.  The  appellants  Instituted  this 
action  against  James  B.  Owens  and  others, 
seeking  to  recover  Judgment  against  Owens 
for  the  sum  of  $290,  and  asserted  and  sought 
the  enforcement  of  a  mortgage  lien  upon  one 
piano.  The  alleged  mortgage  is  in  reality, 
by  its  terms,  a  bill  of  sale,  with  the  reserved 
right  upon  the  part  of  plaintiffs,  In  case  the 
purchaser  should  make  a  default  as  to  pay- 
ments, to  take  possession  of  and  sell  the 
piano.  Such  writings,  however,  have  been 
by  this  court  held  heretofore  to  amount  to  a 
lien,  subject,  of  course,  If  not  recorded,  to  the 
rights  of  an  innocent  purchaser.  The  writing 
In  question  Is  dated  13  th  of  June,  1S95.  and 
purports  to  be  witnessed  by  M.  E.  Wilcox  and 
C.  A.  Wilcox.  It  appears  from  the  certificate 
of  F.  V.  Nelson,  clerk  of  the  Mercer  county 

i  Reported  by  Edward  W.  Hines.  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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court,  that  the  execution  of  the  writing  was, 
on  the  11th  of  March,  1896,  proved  by  M.  E. 
Wilcox,  one  of  the  witnesses,  and  that  the 
mortgagor,  Owens,  signed  In  his  presence, 
and  In  the  presence  of  the  other  attesting  wit- 
ness, C.  A.  Wilcox;  and  the  said  writing,  to- 
gether with  the  certificate  aforesaid,  seems 
to  hare  been  recorded  In  the  Warren  county 
court  clerk's  office  the  17th  of  March,  1896. 
John  Xeasom,  J.  E.Potter,  and  Conrad  Schray, 
were  made  parties  defendants  to  plaintiffs' 
petition.  The  substance  of  the  defense  Is 
that  prior  to  the  24th  of  December,  1895,  the 
defendant  Owens  and  his  wife,  Mary  B.  Ow- 
ens, were  proprietors  in  occupancy  of  and 
running  a  hotel  In  the  city  of  Bowling  Green, 
and  they  had  become  Indebted  for  necessaries 
and  supplies  to  various  parties,  and  that  on 
the  24th  of  December,  1895,  said  Owens  and 
wife,  by  instrument  of  writing,  sold  to  de- 
fendant X  E.  Potter,  trustee  for  said  credit- 
ors, the  piano  In  question,  which  writing  or 
mortgage  was  duly  acknowledged  and  filed 
for  record  on  the  25th  day  of  said  month,  and 
recorded  In  the  Warren  county  court  clerk's 
office;  that  afterwards,  on  the  3d  of  March, 
1806,  the  said  Owens  and  wife,  by  an  instru- 
ment of  writing,  duly  signed,  acknowledged, 
and  recorded,  transferred  and  assigned  the 
property  mentioned  to  the  said  Potter,  with 
power  and  authority  to  sell  same  for  the  pur- 
pose of  paying  the  debts  aforesaid;  and  that 
on  the  3d  of  March,  1896,  possession  of  said 
piano  was  delivered,  and  said  Potter  held  and 
controlled  same  until  It  was  sold  to  said  Xea- 
som. The  knowledge  of  any  Hen  or  claim  of 
plaintiffs  is  also  denied.  It  is  further  averred 
that,  after  the  sale  to  Xeasom,  Xeasom  sold 
and  delivered  the  piano  to  Conrad  Schray; 
and  It  Is  denied  that  plaintiffs  have  any  lien, 
claim,  or  Interest  npon  or  to  said  piano. 
Copies  of  the  mortgage  or  bills  of  sale  of  said 
piano  are  filed  with  the  answer.  The  indebt- 
edness of  Owens  to  the  various  parties  also 
appears  from  the  said  papers.  The  plaintiffs 
filed  a  demurrer  to  the  answer,  which  demur- 
rer was  overruled,  and.  plaintiffs  failing  to 
plead  further,  their  action  was  dismissed  so 
far  as  a  lien  upon  the  piano  was  sought  to  be 
enforced,  and  from  that  Judgment  plaintiffs 
have  appealed. 

It  is  insisted,  among  other  things,  for  ap- 
pellants, that  the  answer  failed  to  allege  that 
the  sale  to  Potter,  and  the  purchase  by. Xea- 
som from  Potter,  or  the  purchase  by  Schray 
from  Xeasom  was  for  valuable  consideration, 
and  therefore  it  presented  no  defense  as 
against  plaintiffs'  mortgage  lien.  Various 
other  objections  are  raised  as  to  the  suffi- 
ciency of  the  answer,  which  we  deem  unnec- 
essary to  discuss.  We  think,  however,  that, 
inasmuch  as  the  copies  of  the  various  so- 
called  "mortgages"  or  "bills  of  sale"  relied  on 
by  the  parties  are  filed,  and  the  purchases 
by  Xeasom  and  Schray  are  alleged,  and  it  ap- 
pearing from  the  pleadings  that  both  the 
mortgages  relied  on  by  defendants  were  ac- 
knowledged and  recorded  before  the  acknowl- 


edgment or  proving  or  recording  of  appellants' 
claim,  the  answer  showed  a  lien  upon  the 
piano  superior  to  that  of  the  plaintiffs;  and 
as  the  last  paper  authorized  Potter,  as  trus- 
tee, to  sell  the  same,  and  he  did  sell  It,  it  re- 
sults that  the  purchaser  acquired  a  complete 
title  to  the  piano  in  controversy;  all  these 
mortgages  and  sales  having  been  made  with- 
out any  notice  of  plaintiffs'  alleged  lien. 
Judgment  affirmed. 


H.  B.  CLAFLIX  CO.  v.  GIBSOX  et  aU 

(Court  of  Appeals  of  Kentucky.    June  1,  1899.)  ' 

RECEIVERS — SALE  UNDER  AGREED  ORDER- 
LIABILITY  OF  SURETIES— FAILURE  TO  SIGN 
ORDER  OF  SALE— VARIANCE— ACCEPTANCE 
OF  PRO  RATA  FROM  ASSIGNEE  FOR  CREDIT- 
ORS—ESTOPPEL— ACTION  BY  CREDITOR  FOR 
HIMSELF  AND  OTHERS— PRESUMPTIONS. 

I.  The  fact  that  the  parties  consented  to  the 
order  under  which  a  receiver  sold  attached  prop- 
erty does  not  relieve  his  sureties  from  liability 
for  the  proceeds  of  sale. 

2.  The  fact  that  the  order  under  which  a  sale 
was  made  was  not  signed  until  after  the  sale 
does  not  render  the  sale  void. 

3.  In  an  action  on  a  receiver's  bond,  in  which 
it  was  alleged  that  the  order  under  which  the 
sale  for  the  proceeds  of  which  defendants  were 
sought  to  be  made  liable  was  made  in  October, 
the  order  under  which  the  sale  was  made  was  ad- 
missible in  evidence,  though  made  in  Xovember; 
the  action  being  on  the  bond,  and  not  on  tlfe 
order. 

4.  Where  a  bank  in  which  the  receiver  of  at- 
tached property  had  deposited  the  proceeds  of 
sale  made  an  assignment  for  creditors,  the  fact 
that  the  creditors  accepted  their  pro  rata  of  the 
assigned  estate  does  not  estop  them  from  hold- 
ing the  receiver's  sureties  liable  for  the  balance 
of  their  claim. 

5.  A  receiver  having  refused  to  sue  the  sure- 
ties of  his  predecessor,  the  court  was  authorized,  - 
under  Civ.  Code  Prac.  I  25,  to  empower  one  of 
the  creditors  to  sue  for  himself  and  the  other 
creditors,  who  were  numerous. 

6.  The  presumption  is  that  the  county  judge 
would  not  have  mode  an  order  appointing  a  re- 
ceiver of  attached  property  and  orders  of  sale, 
unless  the  judge  of  the  circuit  court  in  which  the 
action  was  pending  had  been  absent  from  the 
county. 

Appeal  from  circuit  court,  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  the  H.  B.  Claflin  Company 
against  J.  .T.  Gibson  and  others  on  a  receiver's 
bond.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Reversed. 

Weller  &  Hays,  for  appellant   Wm.  Ayres, 
for  appellees. 

PAYXTER,  J.  R.  Miller  &  Co.  were  mer- 
chants in  the  city  of  Plneville,  and  in  the 
early  part  of  October.  1892,  some  20-odd  of 
their  creditors  (H.  B.  Claflin  Co.  being  one  of 
them)  instituted  suit  against  them,  obtained 
orders  of  attachment,  and  had  them  levied 
upon  a  certain  stock  of  goods.  While  the  goods 
were  being  held  under  the  attachments,  the 
attaching  creditors,  on  October  10th,  procured 
from  the  Judge  of  the  Bell  county  court  the 
appointment  of  J.  M.  Pursifull  as  receiver  in 
the  cases,  and,  as  snch,  he  executed  bond, 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  th» 
Frankfort  bar,  and  formerly  state  reporter. 
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with  J.  J.  Jordan  and  H.  C.  Purslfull  as  his 
sureties;  and  they  also  procured,  on  October 
11th,  an  order  from  the  Judge  of  the  Bell 
county  court,  directing  the  property  thus  held 
to  be  sold.  It  was  sold  for  $12,607.54,  and 
the  proceeds  of  the  sale  went  Into  the  hands 
of  3.  M.  Purslfull  as  receiver.  By  the  order 
the  receiver  was  directed  to  sell  the  property 
at  auction  to  the  highest  and  best  bidder  on 
a  credit  of  30  days,  and  the  order  further  pro- 
vided that  he  might  sell  the  property  or  any 
part  of  it  for  cash  In  hand.  It  purports  to 
4  be  an  agreed  order  between  the  attaching 
creditors  and  R.  Miller  &  Co.  On  November 
11,  1882,  the  attaching  creditors  and  other 
parties  to  the  actions  agreed  that  the  former 
order  might  be  modified  to  the  extent  that 
the  stock  of  merchandise  should  be  sold  at 
public  auction  to  the  hlghtest  and  best  bidder 
on  a  credit  of  five  months,  and  the  Judge  of 
the  Bell  county  court  made  an  order  accord- 
ingly. This  order,  according  to  the  avowals, 
was  not  signed  by  the  county  Judge  until 
after  the  sale  was  made,  but  as  a  matter  of 
fact  the  order  was  made  before  the  sale. 

The  principal  ground  relied  upon  for  de- 
fense by  the  sureties  in  the  receiver's  bond 
Is  that  the  parties,  by  the  foregoing  orders, 
made  the  receiver  their  agent,— that  Is  to  say, 
that  the  first  order  authorized  the  sale  of  the 
property  on  a  credit  of  30  days,  or  If  he 
thought  best  to  sell  for  cash,— when  the  law, 
as  claimed  by  counsel  for  appellees,  did  not 
authorize  the  connty  judge  to  direct  the  sale 
of  the  personal  property  on  a  credit  of  less 
than  three  months,  and  -that  the  order  of  No- 
vember 11th  was  also  made  by  consent  of 
the  parties.  Under  section  218  of  the  Civil 
Code  of  Practice,  the  circuit  or  county  Judge 
in  vacation  in  certain  cases,  in  the  absence 
of  the  Judge  of  the  court  can  appoint  a  re- 
ceiver and  order  the  sale  of  personal  prop- 
erty which  is  held  under  attachment.  It  is 
sufficient  to  say  that  In  this  case  the  attaching 
creditors  and  the  debtors  consented  to  the 
order  of  sale.  Subsequently,  and  before  the 
sale  took  place,  the  same  interested  parties 
amended  the  order  by  fixing  the  credit  of  the 
sale  at  five  months.  Even  if  the  first  order 
had  been  violative  of  the  provision  of  the 
Code  in  question,  the  subsequent  order,  fix- 
ing the  credit  of  the  sale  at  five  months,  cured 
any  defect  In  the  first  order,  and  It  was  so 
Intended  by  the  parties,  as  they  were  labor- 
ing under  the  impression  that  the  first  order 
was  Invalid  to  the  extent  of  directing  the 
property  to  be  sold  on  a  credit  of  30  days  or 
for  cash.  It  was  sold  upon  a  credit  of  five 
months,  and  the  proceeds  of  the  sale  properly 
went  into  the  hands  of  the  receiver.  It  is 
assumed  that  the  order  of  November  11th  Is 
Invalid  because  the  county  Judge  never  in  fact 
signed  It  until  after  the  sale  took  place.  If 
the  order  was  in  fact  made,  but  not  formerly 
signed,  the  signature  subsequent  to  the  sale 
would  perfect  the  order,  and  a  sale  under  It 
would  be  valid.  Besides,  the  court  subse- 
quently (In  which  the  actions  were  pending) 


approved  the  report  of  sale  which  was  made 
under  the  order  of  the  county  court  As  we 
have  said,  the  principal  defense  relied  upon 
In  this  case  is  that  the  parties  by  these  con- 
sent orders  made  the  receiver  of  the  court  the 
agent  of  the  parties  to  the  action  by  reason 
of  these  agreed  orders.  The  only  difference  be- 
tween an  agreed  order  and  one  which  1b  made 
In  the  due  course  of  the  proceedings  In  the 
action  is  that  In  the  one  case  it  is  agreed  to, 
and  in  the  other  It  Is  made  as  authorized  by 
law.  A  receiver  who  acts  under  an  agreed 
order  is  acting  as  an  officer  of  the  court,  as 
much  as  he  would  be  in  acting  under  an 
order  made  without  agreement,  in  the  due 
course  of  proceedings  In  the  case,  and  his 
sureties  on  the  official  bond  which  he  gives 
are  as  much  bound  in  the  one  case  as  in  the 
other,  because  he  Is  acting  under  an  order  of 
the  court  There  has  been  no  case  cited,  and 
we  presume  none  could  be,  holding  to  the 
contrary.  The  case  of  Leathers  v.  Kelllng'a 
Trustee  (Super.  Ct)  12  Ky.  Law  Rep.  92,  la 
relied  upon  as  sustaining  the  contention  of 
appellees.  In  that  case  the  reclver  did  not 
act  In  accordance  with  the  order  of  the  court 
but  acted  In  disregard  of  It  He  was  direct- 
ed to  sell  the  property  on  credit  and  be  sold 
It  for  cash.  The  court  refused  to  allow  the 
order  of  November  11th  to  be  read  to  the 
Jury,  presumably  because  In  the  pleadings  of 
the  plaintiff  it  was  alleged  that  the  order  un- 
der which  the  sale  was  made  was  in  October. 
The  action  was  not  based  upon  the  orders  of 
the  court  ordering  the  sale  of  the  property, 
but  the  basis  of  It  was  the  bond  executed  by 
the  receiver,  and  the  order  was  evidential, 
simply  showing  the  proceedings  that  were 
had  before  the  county  judge  for  the  sale  of 
the  property.  We  think  the  court  erred  in 
refusing  to  allow  this  order  to  be  read  to  the 
Jury. 

Counsel  for  appellees  urge  that  because  the 
petition  avers  that  the  receiver  placed  the 
money  In  bank,  and  it  remained  there  until 
the  following  year,  when  the  bank  assigned 
for  the  benefit  of  creditors,  causing  a  loss  of 
the  principal  part  of  the  fund,  therefore  the 
receiver  and  his  sureties  are  not  liable  fof 
the  loss  occasioned  thereby,  and  further  that 
as  Asher,  who  succeeded  Purslfull  as  receiver, 
collected  the  pro  rata  share  due  him,  and 
paid  it  to  the  creditors  of  B.  Miller  &  Co.,  they 
are  not  estopped  to  claim  that  the  sureties  In 
PurslfuU's  bond  as  receiver  are  liable  for  the 
money  lost  by  reason  of  the  failure  of  the 
bank.  We  cannot  agree  with  counsel  In  this 
regard.  The  receiver  of  the  court  was  enti- 
tled to  collect  the  fund  arising  from  the  sale 
of  the  goods,  and  whatever  the  assignee  of 
the  bank  paid  him  operated  as  a  credit  only 
upon  the  claim  which  he  held.  It  was  their 
money  that  was  lost  and  they  were  entitled 
to  get  from  the  assignee  of  the  bank  any 
part  of  it  that  they  could.  This  does  not  pre- 
vent them  asserting  the  claim  against  the 
sureties  of  Purslfull  for  any  sum  which  they 
failed  to  thus  collect  As  to  whether  It  was 
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a  prudent  and  proper  thing  for  Purslfull  to 
do  to  place  the  money  In  that  bank  1b  not 
raised  by  these  pleadings.  His  sureties  do 
not  seek  to  prevent  a  recovery  against  them 
because  Purslfull  acted  as  a  prudent  man 
-would  have  acted  under  the  circumstances  fn 
depositing  the  money  in  the  bank,  so  there  is 
no  question  here  for  us  to  determine  in  this 
regard.  This  statement  must  not  be  taken  as 
a  suggestion  that  the  facts  of  this  case  indi- 
cate that  such  a  defense  exists.  It  is  not 
made,  and  we  simply  state  the  fact  J.  M. 
Purslfull  died,  and  T.  J.  Asher  was  appointed 
receiver  in  his  stead;  and,  he  having  failed 
and  refused  to  proceed  against  Purslfull' s 
sureties  to  collect  the  money,  the  court  made 
an  order  authorizing  the  appellant  to  Insti- 
tute this  action  for  its  benefit,  and  for  that 
of  111  other  creditors  of  R.  Miller  ft  Co.,  to 
whom  the  fund  belongs.  The  parties  were 
numerous,  and  we  think  the  court  was  au- 
thorized, under  section  25  of  the  Civil  Code 
of  Practice,  to  empower  the  appellant  to  sue 
for  itself  and  the  other  creditors.  The  court, 
however,  provided  that  the  money  recovered 
should  be  paid  to  the  receiver  of  the  court, 
so  It  could  not  take  judgment  in  its  own 
name  for  the  debts  due..  The  presumption  is 
that  the  county  judge  would  not  have  made 
the  order  appointing  a  receiver  and  orders  of 
sale,  unless  the  judge  of  the  court  bad  been 
absent  from  the  county.  The  judgment  is 
reversed  for  proceedings  consistent  with  this 
opinion. 


RICH  et  aL  v.  PEOPLE'S  BANK  OF  ADAIR- 
VlLLE.i 

(Court  of  Appeals  of  Kentucky-  Ma;  26,  1800.) 

ATTACHMENTS  —  SUBMISSION — WAIVER  OF 
RIGHT  TO  TRIAL  UPON  ORAL,  EVIDENCE. 

1.  An  order  submitting  a  cause  for  judgment 
upon  exceptions  to  a  master  commissioner's  re- 
port and  upon  the  whole  case  will  be  regarded  as 
submitting  the  grounds  for  an  attachment,  there 
being  nothing  to  indicate  an  intention  to  except 
the  attachment  from  the  order  of  submission. 

2.  While  defendant  might  have  demanded  that 
the  attachment  be  tried  by  oral  evidence,  be 
waived  this  right  by  failing  to  reserve  the  ques- 
tion when  the  order  of  submission  was  made. 

Appeal  from  circuit  court,  Logan  county. 

"Not  to  be  officially  reported." 

Action  by  the  People's  Bank  of  Adairvttie 
against  B.  F.  Bice  and  others  on  a  promis- 
sory note.  Judgment  for  plaintiff  for  the 
amount  of  the  debt  sued  on,  and  sustaining 
an  attachment,  and  defendants  appeal.  Af- 
firmed. 

J.  H.  Bowden  and  8.  R.  Orewdson,  for  ap- 
pellants. W.  S.  Pryor  and  W.  F.  Browder, 
for  appellee. 

BURN  AM,  J.  This  suit  was  instituted 
February  6,  1806,  by  appellee  against  B.  F. 
Bice  to  recover  a  balance  of  $4,507.50  alleged 
to  be  due  on  a  note  for  J5.018.65,  dated  the 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


15th  day  of  May,  1804,  and  due  in  60  days 
after  date;  and  an  attachment  was  sued  out 
on  the  ground  that  the  defendant  had  sold 
and  disposed  of  bis  property  with  intent  to 
cheat,  hinder,  and  delay  his  creditors.  On 
the  day  after  the  Institution  of  the  suit,  Rice 
made  a  voluntary  deed  of  assignment  for 
the  benefit  of  bis  creditors;  and  subsequent- 
ly he  and  his  assignees  filed  separate  an- 
swers, In  which  they  denied  the  grounds  of 
attachment,  their  liability  for  the  debt  sued 
on,  and  recited  at  great  length  the  history  of 
the  transaction  out  of  which  the  obligation 
sued  on  arose,  claiming  a  number  of  addi- 
tional credits.  The  issues  being  made  up. 
and  the  case  prepared  on  the  equity  side  of 
the  docket,  upon  final  submission  judgment 
was  rendered  for  the  plaintiff's  debt,  inter- 
est, and  costs.  Appellants  complain  here 
that  that  judgment  was  prejudicial  to  their 
rights,  in  that  It  failed  to  give  them  credit 
for  an  item  of  $500  which  they  claim  was  col- 
lected by  appellee  from  one  Campbell  Cooke 
on  a  note  executed  by  Cooke  to  appellant 
Rice,  which  had  been  deposited  by  Rice  with 
appellee  as  collateral  security.  They  also 
claim  that  they  are  entitled  to  a  credit  of 
$2,150  on  account  of  the  failure  of  appellee 
to  protest  (and  give  notice  thereof)  a  draft 
drawn  by  appellant  Rice  on  Kendrlck,  Pet- 
tus  &  Co.,  on  which  he  was  bound  only  as  an 
accommodation  indorser,  and  which  they  al- 
lege was  incorporated,  without  consideration, 
In  the  original  obligation  out  of  which  the 
debt  sued  on  grew.  It  1b  also  contended  that 
the  court  erred  In  sustaining  the  attachment 
sued  out  in  the  case. 

The  testimony  shows  that  Kendrlck,  Pet- 
tus  &  Co.  were  conducting  a  tobacco  ware- 
house commission  business  in  Olarksville, 
Tenn.,  and  that  appellant  Rice  was  acting  as 
their  agent  in  making  advances  upon,  and 
shipping  to  the  firm,  divers  crops  of  tobacco 
raised  in  the  neighborhood;  that  some  time 
prior  to  December  6,  1890,  appellant  Rice 
drew  a  draft  in  his  own  favor  on  Kendrlck, 
Pettus  ft  Co.,  payable  to  appellee,  which  was 
accepted  by  the  drawees,  discounted  by  the 
bank,  and  the  proceeds  placed  to  the  credit  of 
Rice  on  the  books  of  the  bank,  who  subse- 
quently gave  a  check  for  this  money,  payable 
to  Kendrlck,  Pettus  &  Co.;  that,  at  the  matu- 
rity of  this  obligation,  it  was  taken  up  by 
a  new  bill  of  exchange,  In  the  same  way,  and 
by  the  same  parties,  for  $2,150,  dated  De- 
cember 6,  1800,  and  due  in  four  months, 
which  is  the  obligation  out  of  which  the  con- 
troversy over  the  alleged  credit  arises.  As 
the  acceptors,  Kendrlck,  Pettus  ft  Co.,  be- 
came insolvent,  and  failed  to  pay,  it  is  In- 
sisted by  appellants  that  on  the  original  draft, 
and  every  renewal  thereof,  Rice  was  only 
bound  as  accommodation  indorser  of  Ken- 
drlck, Pettus  ft  Co.,  and  that,  when  this  draft 
matured,  it  was  not  presented  for  payment 
and  protested,  and  notice  thereof  given  him, 
and  by  reason  thereof  he  is  released  from  all 
liability  thereon.  Appellee  alleges  that  it  was 
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not  protested  because  Rice  so  requested. 
This  Is  denied  by  Rice,  but  Is  testified  to  by 
Pugate,  the  cashier  of  the  bank;  and  his 
statement  is  corroborated  by  that  of  M.  E. 
Orndorfl,  an  employe  of  the  bank.  After  the 
failure  of  Kendrick,  Pettus  &  Co.  to  pay  the 
bill,  the  bank  demanded  payment  of  Rice;  and 
subsequently,  by  agreement  between  them, 
the  bank  loaned  him  $6,000,  $2,000  of  which 
was,  by  agreement,  applied  as  a  credit  on 
the  draft,  leaving  a  balance  due  thereon  of 
$150,  and  $2,000  was  paid  to  the  executor  of 
Carroll  Huey,  and  the  balance  of  the  pro- 
ceeds of  the  $6,000  loan  was,  by  direction, 
placed  to  the  credit  of  his  father-in-law, 
Traughber,  In  the  bank,  and  was  subsequent- 
ly checked  out  by  appellant  to  John  T.  Hlte. 
At  the  date  of  the  execution  of  this  $6,000 
note,  Rice  deposited  with  the  bank,  as  col- 
lateral to  secure  its  payment,  and  other  in- 
debtedness due  by  him  to  the  bank,  one  note 
for  $1,000,  eight  others  for  $500  each,  and 
one  for  $400,  which  bad  been  executed  by 
Campbell  Cooke  to  Rice  in  payment  of  a 
tract  of  land.  Fugate,  the  cashier  of  the 
bank,  testifies  that  Rice  Informed  him,  at  the 
time  he  delivered  the  note  for  $1,000,  that  It 
was  entitled  to  be  credited  with  $500,  al- 
though such  credit  was  not  indorsed  thereon, 
and,  when  the  note  was  paid  off,  Cooke  only 
paid  same  less  the  credit  of  $500.  This  state- 
ment of  the  cashier  is  corroborated  by  Orn- 
dorff,  who  testified  that  appellant  was  cred- 
ited with  $1,683.20  on  the  1st  day  of  Janu- 
ary, 1893,  which  was  the  proceeds  of  the  bal- 
ance due  on  the  $1,000  note  and  two  $500 
notes,  with  interest  to  payment.  Rice,  on 
the  contrary,  testifies  that  Cooke  was  not 
entitled  to  the  credit  of  $500,  as  he  had  paid 
nothing  on  the  note;  and  Cooke  also  testi- 
fies that  he  was  not  entitled  to  the  credit, 
and  that  he  paid  the  whole  of  the  $1,000  note 
to  the  bank,  who  claimed  to  be  the  owners 
of  the  same.  The  cashier  Is  also  corrobo- 
rated in  some  degree  by  the  statements  of 
both  Mackey  and  Burrs.  While  the  proof  is 
very  conflicting,  we  do  not  feel  that  we  would 
be  justified  in  saying  that  the  chancellor 
erred  in  holding  that  the  weight  of  the  evi- 
dence was  with  the  contention  of  appellee  on 
this  point;  and  so  of  the  contention  that 
Rice  requested  the  cashier  not  to  have  the 
$2,150  draft  protested,  as  this  is  shown,  not 
only  by  the  testimony  of  Fugate  and  Orn- 
dorff,  but  more  strongly  by  the  fact  that 
Rice  recognized  his  liability  thereon  by  the 
execution  of  a  new  obligation,  and  the  pay- 
ment of  $2,000,  arising  from  the  proceeds 
thereof,  on  the  draft  in  question. 

It  is  very  earnestly  contended  by  appel- 
lants that  the  grounds  for  the  suing  out  of 
the  attachment  were  not  submitted  to  the 
judgment  of  tbe  chancellor,  and  that  the 
judgment  should  be  reversed  because  the  only 
evidence  bearing  upon  this  question,  consid- 
ered by  him,  was  in  the  form  of  depositions; 
that,  under  section  264  of  the  Civil  Code,  ap- 
pellant was  entitled,  upon  the  trial  of  the 


attachment,  to  have  bad  the  witnesses  exam- 
ined orally.  The  order  of  submission  and  the 
judgment  show  that  the  case  was  submitted 
for  Judgment  both  upon  the  exceptions  to  the 
master  commissioner's  report  and  upon  the 
whole  case.  There  is  nothing  in  the  record 
to  Indicate  that  appellant  desired  to  except 
the  attachment  from  the  order  of  submission; 
and  while  appellant  might  have  demanded 
that  tbe  attachment  should  be  tried  by  oral 
evidence,  and  reserved  the  question,  we  think 
he  waived  this  right  by  failing  to  reserve  the 
question  at  the  time  the  order  of  submission 
was  made,  and  that  it  cannot  be  raised  for 
the  first  time  on  appeal  to  this  court  Be- 
sides, we  are  of  the  opinion  that  there  was 
ample  evidence  to  support  the  finding  of  the 
court  on  this  issue. 

Appellee  held,  as  collateral  security,  two 
notes  executed  by  Traughber,  the  father-in- 
law  of  appellant,  aggregating  $1,200,  which 
were  secured  by  a  lien  on  land  sold  him  by 
Rice.  Appellant  Rice  repurchased  this  prop- 
erty from  his  father-in-law,  and,  without  the 
knowledge  of  the  bank,  released  tbe  Hen  on 
the  land  so  reconveyed,  and  subsequently 
mortgaged  this  property  to  the  trust  com- 
pany; thus  effectually  cheating  the  bank  out 
of  $1,200  of  its  collateral.  This  was  only 
a  short  time  before  the  suing  out  of  the  at- 
tachment, and  this  act  alone  was  sufficient 
evidence  of  the  fraudulent  purpose  of  appel- 
lant to  cheat,  hinder,  and  delay  appellee  in 
the  collection  of  its  demand  to  have  sustained 
the  attachment;  but  it  seems  to  us  that  the 
whole  conduct  of  appellant  Indicated  a  dis- 
position to  delay  and  Interfere  with  the  col- 
lection of  plaintiff's  demand.  For  the  rea- 
sons indicated,  the  judgment  is  affirmed. 


BRIGHT?  et  si.  v.  FIRST  NAT.  BANK.t 
(Court  of  Appeals  of  Kentucky.  May  27,  1899.) 

BILLS  AND  NOTES— VOID  RENEWAL— RIGHT  TO 
RECOVER  ON  ORIGINAL  NOTE. 

1.  Where  persons  whose  names  were  signed  as 
sureties  to  a  renewal  note  without  their  au- 
thority pleaded  non  est  factum,  whereupon  plain- 
tiff filed  an  amended  petition  setting  up  the  origi- 
nal note,  and  asking  judgment  thereon  in  the 
event  the  renewal  should  be  adjudged  invalid, 
an  answer  pleading  payment  of  the  original  note 
was  not  good;  it  appearing  that  the  execution 
of  the  renewal  note  was  relied  on  as  a  pay- 
ment. 

2.  Where  defendant  pleads  non  est  factum  to 
a  renewal  note  sued  on,  the  plaintiff  may,  with- 
out admitting  the  truth  of  that  plea,  set  ud  the 
original  note  by  amended  petition,  and  ask  judg- 
ment thereon  in  the  event  it  shall  be  adjudged 
that  the  renewal  note  is  void. 

Appeal  from  circuit  court,  Graves  county. 

"To  be  officially  reported." 

Action  by  the  First  National  Bank  against 
W.  J.  Bright  and  others  upon  a  promissory 
note.  Judgment  for  plaintiff,  and  certain  of 
the  defendants  appeal.  Affirmed. 

i  Reported  by  Edward  W.  Hlnes,  Esq..  of  the 
I  Frankfort  bar,  and  formerly  state  reporter. 
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Bobbins  &  Thomas,  for  appellants.  Webb 
&  Coulter,  for  appellee. 

GUFFT,  J.  Appellee  Instituted  this  action 
In  the  Graves  circuit  court  against  W.  J.,  V. 
E-,  C.  A.,  and  B.  F.  Bright  to  recover  judg- 
ment upon  a  note  for  $574.20  of  date  March 
28,  1886,  due  In  four  months,  credited  by  $30 
paid  July  31,  1896.  The  defendants  V.  K,  C. 
A.,  and  B.  F.  Bright,  by  answer,  denied  that 
they  ever  signed  or  delivered  the  note  sued 
on,  or  ever  promised  to  pay  $574.20,  or  any 
part  thereof.  In  the  second  paragraph  of  the 
answer  it  is  alleged,  In  substance,  that  the 
note  sued  on  was  given  by  defendant  W.  J. 
Bright  for  money  which  It  loaned  to  him,  and 
these  defendants  never  received  any  part  of 
the  money  loaned  on  said  note,  and  their 
names  were  signed  to  said  note  as  sureties  by 
W.  J.  Bright  for  him,  but  the  said  W.  J. 
Bright  never  had  any  authority  in  writing 
from  either  of  them  to  sign  the  name  of 
either  of  said  defendants  as  surety  on  said 
note.  To  this  appellant  replied,  denying  that 
the  said  answering  defendants  never  received 
any  part  of  the  money  loaned  on  the  note, 
and  denies  that  their  names  were  signed  to 
Bald  note  as  sureties  by  W.  J.  Bright,  or  that 
he  did  not  have  written  authority  to  sign 
their  names.  In  the  second  paragraph  of  the 
reply  It  is  alleged  that  the  note  sued  on  Is 
one  of  several  renewals  of  a  debt  created 
September  26,  1884,  for  $500,  for  which  all  of 
the  defendants  executed,  signed,  and  deliv- 
ered to  plaintiff  their  Joint  note,  which  is 
herewith  filed.  Plaintiff  says  that  this  orig- 
inal note  was  signed  by  all  these  defendants 
in  person,  and  In  their  own  handwriting,  and, 
if  their  names  were  signed  to  this  last  note 
as"  they  allege,  it  was  without  plaintiff's 
knowledge  or  consent,  and  is  invalid,  and 
they  are  entitled  to  recover  on  said  original 
obligation.  This  reply  was  filed  November 
30,  1886,  and  on  the  8th  of  December,  1896, 
the  appellants  filed  an  amended  petition,  over 
the  objection  of  these  defendants,  upon  which 
summons  was  issued  and  executed.  The  sub- 
stance of  the  amended  petition  is  that  neither 
the  appellee  nor  any  of  ltB  officers  were  pres- 
ent when  the  note  sued  on  was  signed,  and  It 
does  not  know  whether  it  was  signed  by  C. 
A.,  V.  B.,  and  B.  F.  Bright  in  person  or  not, 
but  it  avers  that  it  was  signed  both  in  per- 
son and  in  their  own  handwriting;  that  the 
note  was  one  of  several  renewals  of  a  debt 
of  date  September  26,  1894,  for  the  sum  of 
$500,  for  which  defendants  executed  to  plain- 
tiff their  joint  note  for  said  sum,  due  six 
months  after  date,  and  it  says  and  charges 
that  all  of  the  defendants  signed  said  note  in' 
person,  and  same  is  their  handwriting;  and 
that  the  note  filed  with  plaintiff's  petition 
was  a  renewal  of  said  debt  with  accumu- 
lated interest.  Plaintiff  says  that  If  said  re- 
newal was  signed  as  claimed  by  defendants 
In  their  answer,  it  was  without  plaintiff's 
knowledge  or  consent,  and  same  is  invalid, 
and  in  that  event  they  are  entitled  to  recover 


on  said  original  obligation.  Said  original 
note  is  herewith  filed.  Wherefore  it  prays  to 
file  this  amended  petition,  and  that  they  be 
permitted  to  recover  on  said  original  note  If 
defendants  did  not  sign  said  renewal,  and 
prays  for  all  proper  relief.  The  answer  of  the 
defendants  to  the  amended  petition  reads  as 
follows:  "The  defendants  herein,  by  way  of 
answer  to  the  amended  petition  filed  Decem- 
ber 8,  1896,  and  rejoining  to  the  reply  filed  In 
November  30,  1896,  say  that  the  note  for  $500 
declared  on  In  the  amended  petition  and  in 
the  reply,  and  filed  with  said  reply,  was  paid 
March  26,  1895,  to  plaintiff,  together  with  ail 
interest  thereon,  and  they  deny  that  plaintiff 
Is  entitled  to  recover  anything  thereon. 
Wherefore  they  pray  to  be  dismissed,"  etc. 
To  this  answer  the  plaintiff  filed  a  demurrer, 
and  on  motion  of  defendants  plaintiff's  gen- 
eral demurrer  to  the  answer  of  defendants  to 
the  amended  petition  of  plaintiff  was  asked  to 
be  carried  back  to  said  amended  petition; 
and  the  court,  being  advised,  overruled  said 
demurrer  to  the  amended  petition,  to  which 
the, defendants  excepted;  and  the  court,  being 
advised,  sustained  said  demurrer  to  said  an- 
swer, to  which  defendants  excepted;  and,  de- 
fendants failing  to  plead  further,  judgment 
was  rendered  against  all  of  them  for  the 
amount  claimed  In  the  amended  petition.  To 
which  all  the  defendants,  except  W.  J.  Bright 
excepted,  and  have  appealed  to  this  court. 

It  Is  the  contention  of  the  appellants  that 
the  court  erred  In  sustaining  the  demurrer  to 
the  answer,  and  they  insist  that  a  plea  of  pay- 
ment is  always  a  good  defense  to  a  suit  upon 
a  note.  As  a  general  proposition  of  law  It 
may  be  conceded  that  a  demurrer  cannot  bi? 
sustained  to  an  answer  pleading  payment; 
but,  taking  the  entire  pleadings  into  consid- 
eration in  this  case,  It  is  manifest  that  the 
plea  of  payment,  In  effect  presents  tue  ques- 
tion whether  the  execution  of  a  note  or  notes 
by  the  same  parties  subsequent  to  the  exe- 
cution of  the  note  set  up  in  the  amended  peti- 
tion constituted  a  payment  of  such  note,  being 
merely  a  renewal  of  the  obligation  incurred 
by  the  execution  of  the  note  mentioned  in  the 
amended  petition;  and,  this  being  true,  we 
think  the  demurrer  was  properly  sustained, 
for  the  reason  that  a  renewal  by  the  principal 
In  the  note  with  the  same  parties  as  apparent 
sureties,  though  not  legally  bound  as  such, 
does  not  and  cannot  operate  as  a  payment  of 
the  original  debt 

We  cannot  concur  In  the  contention  of  ap- 
pellants that  the  amended  petition  was  de- 
fective because  It  did  not  clearly  admit  that 
the  note  first  sued  on  was  invalid  as  to  the 
appellants;  but  the  amended'  petition  is  an 
alternative  pleading,  which  is  allowed  by  the 
Code  of  Practice.  Nor  do  we  think  that  the 
appellee  was  bound  to  sue  upon  the  last  valid 
renewal  of  the  obligation  named  In  the 
amended  petition.  We  are  unable  to  see  how 
appellants  could  be  prejudiced  by  the  plaintiff 
relying  upon  the  first  obligation  executed,  if 
he  was  entitled  to  rely  upon  any  obligation, 
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except  the  note  first  sued  on.  We  think  the 
proceedings  taken  by  the  appellee  In  this  case 
and  the  judgment  rendered  are  folly  sustain- 
ed by  former  decisions  of  this  court  See 
Stratton  v.  McMakln,  84  Ky.  641;  Bank  v. 
Gaines,  87  Ky.  607,  9  S.  W.  396;  Klbbey  T. 
Jones,  7  Bush,  243;  Marsh  v.  Alford,  5  Bush, 
392;  Lowry  v.  Fisher,  2  Bush,  72.  Judgment 
affirmed,  with  damages. 


BOLI  et  aL  v.  IE  WIN  et  at* 

(Court  of  Appeals  of  Kentucky.   June  1,  1899.) 

FRAUDULENT  CONVEYANCES — DECLARATIONS 
OP  GRANTOR  AS  EVIDENCE — BILL  OP  SALE 
ENFORCED  AS  MORTGAGE — WEIGHT  GIVEN 
JUDGMENT  OF  CHANCELLOR  ON  APPEAL. 

1.  Declarations  of  the  grantor  are  not  admissi- 
ble against  the  grantee  to  show  that  a  conveyance 
was  executed  with  intent  to  defraud  creditors. 

2.  A  writing  purporting  to  be  a  bill  of  sale 
should  be  treated  as  a  chattel  mortgage,  where 
it  appears  that  such  was  the  intention. 

3.  While  the  court,  in  cases  of  serious  doubt, 
is  not  inclined  to  disturb  the  judgment  of  a  chan- 
cellor on  appeal,  yet  the  rule,  applicable  to  the 
verdict  of  a  jury,  that  the  finding  will  not  be  dis- 
turbed unless  palpably  against  the  evidence,  does 
not  apply  in  equity  cases. 

Appeal  from  circuit  court,  Lyon  county. 

"Not  to  be  officially  reported." 

Action  by  Irwin  &  Son  against  L.  A.  Boll, 
Sr.,  and  others,  to  enforce  a  judgment  to  set 
aside  a  mortgage  as  fraudulent  Judgment 
for  plaintiffs,  and  defendants  appeal  Re- 
versed. 

W.  O.  Bullitt,  for  appellants.  L.  W.  McKee 
and  T.  J.  Watklns,  for  appellees. 

PAYNTER,  J.  Irwin  &  Son  sought  and 
obtained  a  Judgment  subjecting  certain  prop- 
erty of  Boll,  Sr.,  to  the  payment  of  their  judg- 
ment debt  To  do  this,  it  Involved  the  neces- 
sity of  having  declared  fraudulent  a  mortgage 
of  $15,000  which  Boll,  Sr.,  executed  to  Jacob 
Buckle  and  Jacob  Boll,  and  also  a  writing 
purporting  to  be  a  bill  of  sale  from  Boll,  Sr., 
to  Charles  H.  Zwick.  The  mortgage  was 
Intended  to  secure  Jacob  Buckle  and  Jacob 
9oli  In  such  sums  as  might  be  raised  through 
the  First  and  Second  National  Banks  of  Ham- 
ilton, Ohio,  for  the  benefit  of  Boll,  Sr.  The 
testimony  of  bank  officers  and  lawyers  famil- 
iar with  the  transaction  clearly  establishes 
the  fact  that  the  money  was  actually  raised 
by  Jacob  Buckle  and  Jacob  Boll,  and  received 
by  Boll,  Sr.,  as  contemplated  by  the  parties 
In  the  execution  of  the  mortgage.  The  testi- 
mony does  not  even  create  a  suspicion— much 
less,  a  conviction— that  the  transaction  be- 
tween Boll,  Sr.,  and  the  mortgagees  was  for 
a  fraudulent  purpose.  The  uncontradicted 
testimony  shows  that  Jacob  Buckle  mortga- 
ged his  property  in  Hamilton,  Ohio,  to  secure 
the  payment  of  money  which  was  received 
by  Boll,  Sr.,  and  that  he  was  compelled  to 
sell  it  in  order  to  pay. the  debt  Since  the 
execution  of  the  mortgage,  Jacob  Boll  has 

» Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


departed  this  life;  and  the  uncontradicted 
testimony  shows  that  over  $4,000  of  the  mon- 
ey which  he  raised  for  Boll,  Sr.,  has  been 
paid  by  his  personal  representative,  and  the 
estate  Is  obligated  for  the  balance  of  the  debt. 
The  testimony  Is  entirely  satisfactory  that 
the  indorsement  of  cancellation  which  was 
made  upon  the  mortgage  was  done  condition- 
ally, and  was  to  go  into  effect  upon  Boll,  Sr., 
borrowing  money  from  certain  banks  in  Ken- 
tucky with  the  view  of  paying  it  on  the  debts 
which  he  owed  Jacob  Buckle  and  Jacob  Boll, 
and,  in  the  event  he  failed  to  borrow  the 
money,  the  indorsement  of  cancellation  was 
not  to  be  operative.  This  cancellation  was 
never  placed  upon  the  record.  The  state- 
ments of  Boll,  Sr.  (not  In  the  presence  of  the 
mortgagees),  to  certain  persons  from  whom 
he  was  endeavoring  to  borrow  money,  that 
the  mortgage  was  not  a  valid  one,  and  was 
executed  for  a  certain  purpose,  is  not  compe- 
tent evidence  against  the  mortgagees.  If  the 
rights  of  a  mortgagee  can  be  destroyed  by 
that  character  of  testimony,  all  that  would 
be  necessary  for  the  mortgagor  to  do  would 
be  to  execute  a  mortgage,  and  then  tell  his 
neighbors  It  was  of  no  value.  To  admit  such 
testimony  as  competent  and  of  weight  would 
render  Insecure  the  rights  of  all  mortgagees. 

The  testimony  in  this  case  shows  that 
Zwick  advanced  large  sums  of  money  to  Boll, 
Sr.  Before  any  considerable  part  of  the  mon- 
ey was  advanced,  Boll,  Sr.,  executed  and  de- 
livered to  Zwick  a  writing  purporting  to  be 
a  bill  of  sale  of  certain  personal  property  and 
the  Woodstock  Company  plant  at  Katta  wa- 
it is  insisted  by  Boll,  Sr.,  and  Zwick  that 
this  was  an  actual  sate  of  the  property.  We 
think,  from  the  facts  as  developed  In  this  case, 
that,  while  the  paper  purports  to  be  a  bill  of 
sale,  yet  it  simply  operates  as  a  security  to 
Zwick  for  such  money  as  he  might  advance 
to  carry  on  the  business.  If,  however,  sub- 
sequent to  that  contract,  property  was  pur- 
chased and  paid  for  by  Zwick  with  the  under- 
standing between  Boll,  Sr.,  and  himself  that 
it  was  to  belong  to  him,  then  he  acquired 
title  to  It  On  any  property  which  was  em- 
braced in  the  so-called  bill  of  sale,  Zwick  has 
a  Hen  superior  to  the  claim  of  Irwin  &  Son. 
The  record  fails  to  show  what  part  of  the 
property  embraced  in  the  bill  of  sale  was 
seized  under  the  attachment,  or  what  part  of 
the  property  so  seized  was  purchased  after 
the  bill  of  sale.  Hence  we  cannot  do  more 
than  state,  as  we  have,  the  principle  upon 
which  the  right  shall  be  adjudicated  as  be- 
tween Zwick  and  Irwin  &  Son. 

It  is  Insisted  that  the  judgment  ought  not 
be  disturbed  because  it  Is  palpably  against 
the  weight  of  the  evidence.  We  think  the 
judgment  Is  palpably  against  the  weight  of 
the  evidence.  In  fact,  there  is  no  evidence 
to  support  the  judgment  in  so  far  as  it  de- 
clared fraudulent  the  mortgage  of  Jacob 
Buckle  and  Jacob  Boll.  This  suit  is  a  suit 
in  equity,  and  properly  so.  The  rule  should 
not  and  does  not  prevail  In  this  court  that 
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judgments  of  the  court  below  Is  such  cases 
should  be  sustained  unless  they  are  palpably 
against  the  weight  of  the  evidence.  This 
court  weighs  the  testimony,  and  determines 
for  Itself  whether  or  not  the  judgment  is  cor- 
rect, In  view  of  the  law  and  evidence  of  the 
case.  Frequently  counsel  for  appellees  urge 
that  the  rule  of  the  court  is  that  the  Judg- 
ment should  not  be  reversed  unless  It  Is  pal- 
pably against  the  evidence.  Other  attorneys 
for  appellees  urge  that  the  rule  Is  that  the 
Judgments  In  chancery  suits  must  be  treated 
as  a  verdict  of  a  properly  instructed  jury. 
Neither  one  of  these  rules  obtains  in  this 
court  in  equity  causes.  Where  it  is  a  ques- 
tion of  fact,  and  the  court  is  In  serious  doubt 
whether  the  Judgment  is  right,  its  inclination 
Is  to  allow  the  Judgment  of  the  court  below 
to  prevail.  It  Is  only  in  this  regard  and  to 
this  extent  that  the  opinion  of  the  court  be- 
low controls  here.  The  Judgment  Is  reversed 
for  proceedings  consistent  with  this  opinion. 


WORLAND  v.  SECREST.i 
(Court  of  Appeals  of  Kentucky.  June  1,  1880.) 

BALES— WRITTEN  CONTRACT — BREACH  OF 
VERBAL.  REPRESENTATIONS. 
The  buyer  cannot  have  an  abatement  of 
the  price  on  account  of  a  breach  of  verbal  rep- 
resentations made  at  the  time  of  the  sale,  or 
because  the  thing  bought  was  less  valuable  than 
the  parties  supposed,  where  the  contract  is  in 
writing,  and  there  is  no  fraud. 

Appeal  from  circuit  court,  Nicholas  county. 

"To  be  officially  reported." 

Action  by  George  H.  Worland  against 
George  R.  Se crest  on  a  promissory  note. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

W.  H.  Holt  and  W.  P.  Ross  ft  Son,  for  ap- 
pellant Kennedy  ft  Williamson,  for  appel- 
lee. 

HOBSON,  J.  R.  H.  ft  O.  G.  Moreman  own- 
ed a  patent  cistern  cleaner  and  water  purifier 
which  cleaned  cisterns  without  taking  the 
water  out,  and  purified  the  water  by  means  of 
a  cylinder  filled  with  air,  let  down  to  the 
bottom  of  the  cistern,  the  pressure  of  the  wa- 
ter when  a  valve  was  opened  in  the  bottom  of 
the  cylinder  scouring  the  bottom  of  the  cis- 
tern, and  forcing  the  mud  up  Into  the  cylinder 
as  the  air  escaped.  R.  H.  Moreman,  going 
about  using  his  cleaner  and  selling  the  right, 
stopped  with  appellee,  George  R.  Secrest,  a  ho- 
tel keeper  at  Carlisle,  Ky.,  and  while  there 
had  several  talks  with  him  about  the  value  of 
his  patent,  and  what  the  cleaner  would  do. 
Secrest  proposed  to  buy  the  right  for  the  state 
of  Illinois,  and  after  Moreman  left  Carlisle 
for  Richmond,  Ky„  Secrest  went  to  Richmond, 
and  there  they  made  the  following  written 
contract:  "Articles  of  agreement  between  R. 
H.  ft  O.  G.  Moreman,  of  the  county  of  Meade 

i  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


and  state  of  Kentucky,  party  of  the  first  part, 
and  George  R.  Secrest,  of  the  county  of  Nich- 
olas and  state  of  Kentucky,  of  the  second  part, 
wltnesseth  that,  for  and  in  consideration  of 
one  dollar  cash  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  and  for  the 
further  consideration  of  five  hundred  dollars 
(less  20  per  cent),  do  hereby  agree  to  convey 
to  the  party  of  the  second  part  their  right  ti- 
tle, and  Interest  in  and  to  the  state  of  Illinois 
In  their  patent  cistern  cleaner  and  water  puri- 
fier, known  as  'Moreman's  Cistern  Cleaner.' 
The  party  of  the  second  part  hereby  agrees  to 
pay  to  the  party  of  the  first  part  the  five  hun- 
dred dollars  aforementioned  (less  20  per  cent) 
when  said  party  shall  have  made  to  said  sec- 
ond party  a  deed  of  patent  in  fulL  The  par- 
ty of  the  first  part  further  agrees  to  grant  to 
the  party  of  the  second  part  an  option  on  the 
states  of  Indiana,  Ohio,  and  Iowa  for  a  period 
of  eight  months  from  this  date,  and  It  Is  far- 
ther agreed  between  said  parties  that  the  par- 
ty of  the  second  part  may  sell  to  whom  he 
pleases  the  aforementioned  states,  receiving 
from  the  said  first  party  20  per  cent,  on  all 
sales  made  of  said  territory,  but  that  the  sale 
of  no  state  shall  be  under  five  hundred  dol- 
lars. Witness  our  hands,  this  25th  day  of 
September,  1894.  R.  H.  ft  0.  G.  Moreman. 
George  R.  Secrest.  Witness:  J.  S.  Kennedy." 
It  appears  from  the  evidence  that  Moreman 
used  the  machine  quite  successfully,  cleaning 
out  quite  a  number  of  cisterns,  and  created 
considerable  interest  lh  his  invention  at  Car- 
lisle and  in  the  vicinity.  It  also  appears  that 
he  sold  county  rights  to  other  persons,  and 
they  did  some  work  which  was  then  thought 
very  successful.  On  January  17th  following, 
Moreman  duly  conveyed  by  deed  the  patent 
right  for  the  state  of  Illinois  to  Secrest  who 
paid  him  $160  cash,  and  executed  to  him  his 
note  for  $250,  due  In  four  months.  The  deed 
and  note  are  In  the  usual  form.  Secrest  fail- 
ed to  pay  the  note  at  maturity,  and  when  sued 
upon  it  by  appellant  to  whom  it  had  been  as- 
signed, alleged  that  sb  an  inducement  for  him 
to  make  the  purchase  of  the  patent  right 
Moreman  represented  to  him  that  he  was  the 
inventor  of  a  new  and  useful  invention  for 
cleaning  wells  and  cisterns,  which  would 
clean  all  wells  and  cisterns  perfectly  and  puri- 
fy the  water;  that  there  was  no  other  patent 
In  existence  covering  the  same  ground  that 
his  invention  covered,  or  that  would  do  what 
bis  Invention  would  do;  that  he  relied  upon 
these  representations,  and  was  induced  by 
them  to  make  the  trade;  but  he  alleged  that 
they  were  all  false  and  fraudulent  and  were 
known  by  Moreman  to  be  false  and  fraudulent 
at  the  time,  and  that  they  were  made  for  the 
fraudulent  purpose  of  Inducing  him  to  make 
the  purchase.  He  also  alleged  that  there  was 
another  patent  covering  substantially  the 
same  ground,  which  was  better  than  More- 
man's,  and  that  his  patent  was  worthless. 
He  prayed  a  cancellation  of  the  deed  and  note, 
and  Judgment  for  the  amount  that  he  bad 
paid.   Issue  being  joined,  and  tbe  case  trans- 
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ferred  to  equity,  the  court  below  on  final  bear- 
ing dismissed  both  the  petition  and  counter- 
claim. Tbls  was,  in  effect,  a  finding  by  the 
court  below  that  there  was  no  fraud  In  the 
transaction;  for,  If  the  charges  of  fraud  had 
been  deemed  maintained,  the  deed  should  have 
been  canceled,  and  the  consideration  paid 
should  have  been  restored  to  appellee.  The 
evidence  very  clearly  sustains  this  conclusion. 
It  shows  that  there  is  another  patent,  some- 
what similar  to  Moreman's,  which  cleans  the 
cistern  very  well,  but  does  not  aerate  or  puri- 
fy the  water,  as  it  Is  claimed  Moreman's  In- 
vention does.  So  this  patent  does  not  cover 
the  same  ground  as  Moreman's.  It  had  only 
been  obtained  a  short  time  before,  and  Its  ex- 
istence was  unknown  to  him.  The  proof  as 
to  Moreman's  representations  of  what  his 
cleaner  would  do  does  not  show  that  he  said 
anything  more  than  he  was  Justified  In  be- 
lieving from  his  experience.  The  testimony 
is  persuasive  that  appellee's  purchase  was  In- 
duced more  by  what  the  cleaner  did  and  the 
interest  created  In  the  community  than  by 
Moreman's  statements.  We  think  It,  there- 
tore,  clear  that  the  transaction  cannot  be  set 
aside  for  fraud.  The  court  below  evidently 
reached  this  conclusion;  but  the  evidence 
showing  that  the  other  patent  did  better  work 
than  Moreman's,  and  that  his  was  not  valua- 
ble, the  chancellor  was  of  opinion  that  More- 
man's  representations,  which,  under  the  rule 
in  this  state,  are  regarded  as  warranties,  had 
not  been  made  good,  and  so  the  patent  right 
was  worth  much  less  than  was  supposed.  He 
therefore  made  an  abatement  of  the  price  as 
for  a  breach  of  warranty  In  the  sale.  The 
question  therefore  arises,  admitting  that  the 
evidence  would  sustain  the  conclusion  of  the 
chancellor,  can  the  court  allow  an  abatement 
of  the  price  for  a  breach  of  verbal  representa- 
tions made  at  the  time  of  the  sale,  where  the 
parties  have  put  their  contract  In  writing, 
and  there  is  no  fraud  in  the  transaction? 

It  is  a  well-settled  rule  that  where  parties 
have  deliberately  put  their  contract  In  writing 
it  Is  conclusively  presumed  that  their  whole 
engagement  was  reduced  to  writing,  unless 
from  the  form  of  the  Instrument  this  does  not 
appear  to  have  been  the  Intention  of  the  par- 
ties. Parol  evidence  of  previous  or  contempo- 
raneous negotiation  will  not  be  admitted  to 
vary  the  terms  of  the  written  agreement,  in 
the  absence  of  fraud  on  the  face,  for  the  pre- 
vious, verbel  negotiations  are  merged  In  the 
writing.  The  written  contract  In  this  case, 
above  quoted,  and  the  formal  deed  which  was 
afterwards  made,  must  be  presumed  to  have 
been  Intended  by  the  parties  to  embrace  the 
contract  between  them,  and,  as  neither  of 
these  contains  a  warranty,  none  can  be  im- 
plied, and  proof  of  verbal  representations  pre- 
viously made  not  amounting  to  fraud  cannot 
be  received.  In  a  note  to  Hobart  v.  Young 
(Vt)  12  Lawy.  Rep.  Ann.  694  (s.  c.  21  Atl.  612), 
the  learned  editor  says,  citing  many  authori- 
ties: "If  the  orticle  is  sold  by  a  formal  writ- 
ten contract,  or  a  regular  bill  of  sale,  and  that 


is  silent  on  the  subject  of  warranty,  no  oral 
warranty  made  at  the  same  time,  or  previous- 
ly even,  can  be  shown,  since  the  writing  is 
supposed  to  embody  the  whole  contract.  For 
the  same  reason  no  additional  oral  warranty 
can  bo  Ingrafted  on  or  added  to  one  that  is 
written."  This  rule  has  received  the  Indorse- 
ment of  the  supreme  court  of  the  United 
States  In  De  Witt  v.  Berry,  134  U.  S.  306,  10 
Sup.  Ct.  536,  and  Seitz  v.  Machine  Co.,  141  17. 
S.  510,  12  Sup.  Ct  46;  the  latter  case  being 
not  unlike  this.  In  Reed  v.  Van  Ostrand.  1 
Wend.  424,  the  facts  were  substantially  th« 
same  ns  in  this  case,  and  It  was  held  that  the 
purchaser  was  without  remedy.  See,  also,  28 
Am.  &  Eng.  Enc.  Law,  794,  and  cases  cited. 
There  was  no  plea  of  mistake  in  the  written 
contract,  and,  as  the  charge  of  fraud  was  not 
sustained  by  the  proof,  the  court  was  not 
warranted  in  allowing  an  abatement  of  the 
price  because  the  patent  right  was  less  valua- 
ble than  supposed  by  the  parties  when  the 
trade  was  made.  The  Judgment  is  therefore 
reversed,  and  cause  remanded  for  judgment 
for  plaintiff  for  the  amount  of  the  note. 

BECKER  v.  NEASOM  et  aU 
(Court  of  Appeals  of  Kentucky.   June  1.  1899.; 

PLEADING — DEFECT  OF  PARTIES — SPECIAL, 
DEMURRER. 
Objection  to  a  pleading  because  of  a  defect 
of  parties  is  waived  unless  made  by  special  de- 
murrer. 

Appeal  from  circuit  court,  Logan  county. 

"Not  to  be  officially  reported." 

Action  by  T.  H.  Becker  against  John  Nea- 
som  and  others  to  enforce  a  vendors'  lien. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Sam  Hooker  and  James  H.  Bowden,  for  ap- 
pellant Edward  W.  Hines  and  W.  F.  Brow- 
der,  for  appellees. 

PAYNTER,  J.  We  are  of  the  opinion  that 
the  facts  In  this  case  warranted  the  court  in 
adjudging  a  rescission  of  the  contract  and 
that  it  did  not  err  in  fixing  the  rights  of  the 
parties  as  to  rents  and  improvements. 

It  Is  insisted  that  there  is  a  defect  of  parties 
in  the  cross  action  of  John  Neasoin  against 
the  appellant,  Becker.  The  plaintiff  made  John 
Neasom  and  the  unknown  heirs  of  Mar}' 
Neasom  defendants.  The  answer  and  coun- 
terclaim purport  to  be  that  of  John  Neasom 
and  the  unknown  heirs  of  Mary  Neasom. 
Whether  the  presumption  should  be  indulged 
that  the  unknown  heirs  of  Mary  Neasom  au- 
thorized the  answer  to  be  filed  is  not  neces- 
sary for  us  to  decide.  If  there  was  a  defect 
in  the  pleading.  In  falling  to  bring  before  the 
court  all  necessary  parties,  it  Is  too  late  to 
make  the  question  in  this  court,  because  It 
should  nave  been  made  by  a  special  demurrer 
in  the  court  below.  Section  92,  Civ.  Code 
Prac.   The  Judgment  Is  affirmeu. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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CITY  OF  LOUISVILLE  v.  SELVAGE.* 

SELVAGE  v.  LUCAS. 

(Court  of  Appeals  of  Kentucky.    June  2,  1899.) 

MUNICIPAL  CORPORATIONS  —  ASSESSMENTS 
FOR  STREET  IMPROVEMENTS— PASSAGE  OF 
ORDINANCE  —  CORRECTION  OF  ERRORS  — 
GUARANTY  TO  KEEP  STREET  IN  REPAIR — 
PRAYER  FOR  RELIEF— INTEREST. 

1.  Under  Ky.  St  {  2S34,  providing  that  at  least 
two  weeks  shall  elapse  between  the  passage  from 
one  board  of  the  general  cooncil  to  another  of  an 
ordinance  of  a  city  of  the  first  class  for  an  origi- 
nal street  improvement,  snch  an  ordinance  pass- 
ed by  the  board  of  councilmen  March  17th  and  by 
the  board  of  aldermen  March  31st  is  valid. 

2.  Where  property  on  one  side  of  an  im- 
proved street  is  not  divided  into  squares,  gross 
inequality  in  apportioning  the  cost  of  the  im- 
provement cannot  be  permitted. 

3.  To  authorize  such  inequality,  the  petition 
must  aver  that  the  streets  alleged  to  constitute 
the  boundary  of  the  contiguous  square  or  squares 
existed  as  such  at  the  time  of  the  passage  of  the 
ordinance  for  the  improvement. 

4.  The  fact  that  the  ordinance  required  from 
the  contractor  a  guaranty  to  keep  the  street  in 
repair  for  five  years  does  not  render  it  void:  but 
the  contractor  cannot  recover  to  the  extent 
that  the  assessment  has  been  increased  by  rea- 
son of  the  guaranty,  which  is  conclusively  pre- 
sumed to  be  to  the  extent  of  the  10  per  cent,  of 
the  contract  price  retained  to  secure  the  repairs. 

5.  Ky.  St.  §  2S34,  providing  that  no  error  in 
the  proceedings  of  the  council  shall  exempt 
from  payment  for  the  original  improvement  of 
public  ways,  but  the  council. or  courts  "shall 
make  all  corrections,  rules  and  orders  to  do  jus- 
tice to  all  parties  concerned,"  applies  to  an  as- 
sessment of  the  cost  of  footway  crossings,  so  as 
to  make  it  the  duty  of  the  court  to  correct  an 
inequality  in  the  apportionment  of  the  cost  as 
between  the  territory  on  the  two  sides  of  the 
improvement,  and  to  render  judgment  for  the 
amounts  which  should  have  been  assessed. 

6.  It  is  the  duty  of  the  court  to  make  such 
correction  under  a  prayer  for  all  general  relief. 

7.  Neither  the  city  nor  the  property  owner  is 
liable  for  costs  or  interest  until  the  apportion- 
ment is  corrected. 

Appeals  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  C.  P.  Selvage,  for  use  of  the 
Western  Bank:,  against  H.  V.  Lucas  and  oth- 
ers, upon  street-apportionment  warrants. 
Judgment  for  plaintiff  against  the  city  of 
Louisville,  and  judgment  dismissing  the  pe- 
tition as  to  the  other  defendants,  and  the  city 
of  Louisville  and  plaintiff  appeal.  Reversed. 

H.  L.  Stone,  for  appellant  city  of  Louis- 
ville. William  Krleger  and  R.  T.  Colston, 
for  appellant  Selvage.  Lane  &  Burnett,  for 
appellee  Lucas. 


DU  RELLE.  3.  Selvage  brought  suit,  for 
the  use  of  the  Western  Bank,  against  ap- 
pellees Lucas  and  others,  upon  apportionment 
warrants  for  the  improvement  of  Hill  street 
from  the  center  line  of  Fifth  street  and  St. 
James  court  to  the  east  line  of  Sixth  street, 
under  an  ordinance  providing  for  the  Im- 
provement of  the  carriageway  of  the  part  of 

*  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


Hill  street  mentioned  with  vitrified  brick 
pavement,  and  for  making  footway  crossings 
across  intersecting  streets  and  alleys.  The 
ordinance  provided  that  the  cost  of  the  Im- 
provement should  be  apportioned  against  the 
land  contiguous  thereto  on  the  south  Included 
In  the  quarter  squares  abutting  upon  the  im- 
provement, and  upon  the  contiguous  territory 
on  the  north  as  far  as  a  line  522.29  feet  north 
of  and  parallel  with  Hill  street.  A  demurrer 
to  the  petition  was  sustained,  an  amended  pe- 
tition was  filed,  and  to  the  petition  as  amend- 
ed a  demurrer  was  filed  and  sustained.  The 
plaintiff  declined  to  plead  further,  and  judg- 
ment was  rendered  dismissing  the  petition, 
but  giving  judgment  over  against  the  city  of 
Louisville  under  the  alternative  prayer  in  the 
petition.  Both  the  city  and  the  contractor 
have  appealed  from  this  judgment. 

One  of  the  grounds  urged  in  support  of  the 
demurrer  was  that  two  weeks  had  not  elapsed 
between  the  passage  of  the  ordinance  by  the 
two  boards,  it  being  passed  by  the  board  of 
councilmen  on  March  17th  and  by  the  board 
of  aldermen  on  March  31st  This  question 
has  been  settled  In  the  case  of  Febler  v.  Gos- 
nell,  99  Ky.  385,  85  S.  W.  1125. 

The  trial  court  In  a  brief  opinion,  sustain- 
ing the  demurrer,  referred  to  the  opinion  In 
Zable  v.  Orphans'  Home,  92  Ky.  89,  17  S. 
W.  212,  with  regard  to  the  fixing  of  the  grade 
of  the  street  Improved.  In  that  case  the  pe- 
tition was  held  defective,  as  falling  to  aver 
that  the  city  council  had  fixed  the  grade  of 
the  street;  but  the  court  evidently  overlooked 
the  averment  in  the  original  petition  In  this 
case  fixing  the  grade  of  Hill  street  within  the 
limits  Improved. 

The  main  contention  on  behalf  of  appellees 
In  support  of  the  proposition  that  the  petition 
was  fatally  defective  Is  based  upon  the  pro- 
vision of  the  ordinance  fixing  the  limits  of  the 
territory  to  be  assessed,  and  the  averments 
of  the  original  and  amended  petitions  with  re- 
spect thereto.  The  original  petition  alleged 
specifically  that  the  territory  on  the  south  of 
Hill  street  was  divided  Into  squares  by  prin- 
cipal streets,  which  were  named,  and  their  situ- 
ation stated.  But  it  was  averred  that  on  the 
north  of  the  improvement  the  territory  was 
not  divided  into  squares  by  principal  streets, 
but  that  at  the  time  of  the  passage  of  the  or- 
dinance rt  was  expected  and  believed  that 
Magnolia  avenue  would  be  opened  and  dedi- 
cated as  a  public  street  and  extend  paral- 
lel with  Hill  street  at  a  distance  of  1,104.59 
feet  north,  and  that  no  other  street  would  be 
opened  or  dedicated  between  Hill  street  and 
Magnolia  avenue  between  the  eastern  and 
western  limits  of  the  improvement.  This 
would  make  the  center  line  between  Hill 
street  and  Magnolia  avenue  coincide  with 
the  northern  limit  of  the  assessment  district 
as  fixed  by  the  ordinance.  The  rulings  of 
this  court  in  Preston  v.  Roberts,  12  Bush,  570, 
that,  where  property  was  not  divided  into 
squares,  gross  inequality  in  apportioning  the 
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cost  of  an  Improvement  upon  the  two  sides 
could  not  be  permitted,  would  seem  to  be  ap- 
plicable to  this  apportionment  under  the  aver- 
ments of  the  original  petition,  though  In  a 
number  of  cases  such  Inequality  has  been 
held  unobjectionable  where  the  property  was 
divided  Into  squares  by  principal  streets.  Nev- 
ln  v.  Roach,  86  Ky.  499,  5  S.  W.  546;  Cooper 
v.  Kevin,  90  Ky.  85,  13  S.  W.  841;  Baker  v. 
Selvage,  7  Ky.  Law  Rep.  838.  But  In  the 
amended  petition  all  the  averments  as  to  the 
contiguous  territory  upon  the  north  of  Hill 
street  not  being  divided  into  squares  by  prin- 
cipal streets  were  withdrawn,  as  having  been 
made  by  mistake,  and  It  was  averred  "that 
the  territory  on  the  north  side  of  Hill  street, 

*  *   *   contiguous   to   the  Improvement, 

•  *  •  is  a  square  bounded  on  all  sides  by 
principal  streets,  *  *  *  on  the  north  by 
Victoria  Place,  which  latter  street  is  parallel 
to  and  1,104.58  feet  north  of  and  parallel  with 
Hill  street";  with  a  further  averment  that 
it  was  not  intended  or  probable  that  the-  city 
would  ever  open  another  principal  street 
through  said  square.  This  averment  Is  re- 
lied upon  by  appellant  Selvage  and  by  the 
city  to  sustain  the  legality  of  the  apportion- 
ment alleged  in  the  petition,  upon  the  theory 
that,  though  it  was  unnecessary  to  allege  how 
far  distant  the  assessment  limit  upon  the 
north  was  from  Hill  street,  the  limit  which 
was  alleged  coincided  with  the  center  line  of 
the  square  described  in  the  amended  petition. 
But  there  is  no  averment  that  at  the  time  the 
ordinance  was  passed  providing  for  the  im- 
provement any  such  street  existed  as  Victo- 
ria Place;  and  this,  it  seems  to  us,  is  fatal 
to  the  contention  of  appellants,  Selvage  and 
the  city,  upon  this  point  Under  the  plead- 
ings in  this  case,  appellant  Selvage  was  not 
entitled  to  recover  according  to  the  appor- 
tionment approved  by  the  general  council. 

A  further  ground  relied  on  by  appellees 
Lucas  and  others  is  that  the  general  ordi- 
nance concerning  the  Improvement  of  streets 
required  from  the  contractor  a  guaranty  to 
keep  the  pavement  in  repair  for  five  years, 
and  to  deposit  bonds  equal  in  amount  to  10 
per  cent  of  the  contract  price  as  security  for 
such  repair,  It  having  been  held  in  Fehler  v. 
Gosnell,  85  S.  W.  1125,  that  the  amount  which 
such  an  assessment  hod  been  Increased  on  ac- 
count of  that  guaranty  could  not  be  recovered 
by  the  contractor  against  the  property  hold- 
er, but  was  properly  chargeable  against  the 
city  at  large.  A  further  objection  by  appel- 
lees was  that  the  ordinance  provided  for  the 
assessment  of  the  cost  of  the  footway  cross- 
ings against  the  contiguous  property,  and  that 
this  cost  under  "An  act  to  amend  the  charter 
of  the  city  of  Louisville"  (Burnett's  Code,  p. 


515),  provided  that  the  cost  of  such  crossings 
should  be  paid  by  the  city  of  Louisville  out 
of  a  tax  authorized  to  be  imposed  by  the 
city,  and  therefore  cannot  be  assessed  against 
the  property  holder.  But,  while  these  objec- 
tions are  ample  to  prevent  the  recovery  of 
the  amounts  apportioned  and  claimed  in  the 
petition,  they  do  not  in  our  opinion,  render 
the  ordinance  void,  or  the  petition  fatally  de- 
fective. The  question  as  to  the  10  per  cent 
guaranty  has  already  been  passed  upon  in 
the  case  of  Fehler  v.  Gosnell,  supra,  and  it 
was  there  held  that  the  contractor  was  still 
entitled  to  recover,  except  to  the  extent  the 
property  holder's  assessment  had  been  in- 
creased on  account  of  the  guaranty.  It  was 
also  there  held  that  under  the  provisions  of 
the  act  for  the  government  of  cities  of  the 
first  class  that  "no  error  in  the  proceedings 
of  the  general  council  shall  exempt  from  pay- 
ment after  the  work  has  been  done  as  re- 
quired by  either  the  ordinance  or  contract 
but  the  general  council,  or  the  courts  in  which 
suits  may  be  pending,  shall  make  all  correc- 
tions, rules,  and  orders  to  do  justice  to  all 
parties  concerned  [Ky.  St  f  2834],"  the  court 
should  correct  the  apportionment  and  render 
judgment  for  the  amounts  which  should  have 
been  assessed  against  the  property.  We  see 
no  valid  reason  why  the  rule  so  laid  down 
does  not  apply  equally  to  the  attempted  as- 
sessment of  the  cost  of  footway  crossings, 
and  to  the  Inequality  of  the  apportionment 
as  between  the  two  sides  of  the  street  if  the 
facts  be  as  stated  In  the  original  opinion. 
The  averments  of  the  petition  showed  the 
cost  under  the  contract,  of  each  part  of  the 
Improvement  made,  and  In  the  late  case  of 
Gosnell  v.  City  of  Louisville,  46  S.  W.  722, 
we  held  that  10  per  cent,  of  the  contract  price 
was  a  fixed  and  liquidated  proportion  thereof 
for  the  repairs  contemplated  by  the  guaranty, 
and  that  that  amount  was  the  proportion  of 
the  contract  price  from  the  payment  of  which 
the  property  holders  were  exempted.  There 
would  seem,  therefore,  to  be  little  difficulty 
in  the  court  making  a  correction  of  the  ap- 
portionment upon  the  averments  of  the  peti- 
tion in  this  case.  It  is  true  that  this  relief 
is  not  expressly  prayed  in  the  petition,  but 
section  2834,  Ky.  St,  would  seem  to  require 
the  court  to  make  such  correction  under  the 
prayer  for  all  general  relief.  Of  course,  un- 
der the  doctrine  in  Gosnell  v.  City  of  Louis- 
ville, supra,  neither  the  city  nor  the  property 
holder  is  liable  for  the  costs  or  interest  until 
the  apportionment  is  corrected.  For  the  rea- 
sons stated,  the  judgment  Is  reversed,  with 
directions  for  further  proceedings  in  con- 
formity with  this  opinion,  all  parties  being  al- 
lowed to  amend  If  desired. 
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SMITH  t.  STTLZER  MACH.  CO.'S  AS- 
SIGNEE, i 

<Conrt  of  Appeals  of  Kentucky.  Jane  8,  1889.) 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS— 
POWBR  OF  COUNTY  COURT  TO  AO- 
CKPT  BID  FOR  PROPBRTT. 

1.  Under  Ky.  St  §  88,  an  appeal  lie*  to  the 
circuit  court  from  an  order  of  the  county  court 
overruling  a  motion  by  an  assignee  for  creditors 
to  set  aside  an  order  of  the  court  accepting  a 
bid  for  property  belonging  to  the  assigned  es- 
tate. 

2.  Under  Ky.  St  {  82,  providing  that  an  as- 
signee for  the  benefit  of  creditors  shall  be  sub- 
ject to  the  orders  and  supervision  of  the  county 
court,  or  the  judge  thereof  in  vacation,  where  an 
assignee  reported  to  the  court  his  failure  to  re- 
ceive a  bid  for  certain  property  equal  to  the 
upset  price  fixed  by  the  court  in  the  order  of 
sale,  whereupon  one  who  had  made  a  smaller 
bid  for  the  property  which  the  assignee  had  fail- 
ed to  report  appeared  and  renewed  his  offer,  the 
court  had  no  power  to  accept  the  bid,  bat  should 
have  ordered  the  property  to  be  again  offered 
for  sale. 

Appeal  from  circuit  court,  Jefferson  county, 
common  pleas  division. 

"Not  to  be  officially  reported." 

Appeal  to  the  circuit  court  by  F.  W.  Sulzer, 
assignee  of  the  Sulzer  Machine  Company, 
from  an  order  of  the  county  court  overruling 
a  motion  to  set  aside  an  order  accepting  a 
bid  for  certain  property.  Judgment  sustain- 
ing motion,  and  J.  Llthgow  Smith,  the  pur- 
chaser, appeals.  Affirmed. 

Bodley,  Baskln  &  Morancy,  for  appellant 
P.  B.  &  Upton  Mulr,  for  appellee. 

PAINTER,  J.  O.  H.  Sulzer,  doing  busi- 
ness as  the  Sulzer  Machine  Company,  made 


an  assignment  to  F.  W.  Sulzer  for  the  benefit 
of  his  creditors,  and  the  assignee  duly  qual- 
ified as  such.  Part  of  the  assigned  estate  was 
a  plant  consisting  of  tools,  patterns,  machin- 
ery, etc.  The  Judge  of  the  Jefferson  county 
court  ordered  a  sale  of  this  plant,  fixing  the 
upset  price  at  $3,500.  The  assignee  offered 
it  for  sale,  and  the  highest  bid  received  was 
$2,600,  which  was  made  by  the  appellant 
Smith.  This  bid  was  not  accepted,  and  the 
assignee  reported  to  the  county  court  his  fail- 
ure to  receive  a  bid  of  $3,500,  and  reported  a 
bid  of  $2,000  by  J.  R.  Gathright  subsequent 
to  the  date  when  the  property  was  offered  for 
sale.  No  mention  was  made  in  the  report  of 
the  assignee  that  he  had  received  a  bid  of 
$2,600  for  the  property.  After  this  report  had 
been  made,  the  appellant  Smith,  appeared, 
and  made  an  offer  to  the  county  court  of 
$2,600,  and,  without  the  consent  of  the  as- 
signee, the  Judge  of  the  county  court  accept- 
ed it  and  directed  the  assignee  to  turn  the 
property  over  to  him.  The  assignee  appeared 
in  court,  and  moved  to  set  aside  the  order  of 
the  court  accepting  Smith's  bid,  and  directing 
the  property  to  be  turned  over  to  him.  In 
the  meantime,  X  R.  Gathright  had  offered  to 
bid  $2,700  if  another  sale  of  the  property  was 
ordered.    The  court  overruled  the  motion, 

»  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 

51  8.W.-29 


from  which  action  of  the  court  an  appeal  was 
prosecuted  to  the  circuit  court,  which  decided 
that  the  county  court  should  not  have  ac- 
cepted Smith's  bid,  but  should  have  again  of- 
fered the  property  for  sale.  Gathright  ap- 
peared In  the  circuit  court,  and  renewed  his 
proposition  to  bid  $2,700  if  the  property  was 
again  offered  for  sale.  Section  88,  Ky.  St, 
authorized  an  appeal  from  the  judgment  of 
the  county  court  to  the  circuit  court 

The  question  involved  Is,  did  the  county 
court,  In  disregard  of  the  wishes  of  the  as- 
signee, have  the  authority  under  the  law*  to 
accept  the  bid  of  the  appellant  Smith?  As 
authority  for  the  action  of  the  county  court, 
section  82,  Ky.  St,  is  relied  upon,  and  which 
reads  as  follows:  "The  assignee  shall,  at  all 
times,  except  as  hereinafter  provided,  be  sub- 
ject to  the  orders  and  supervision  of  the 
county  court,  or  the  judge  thereof  in  vacation, 
and  may  be  required,  at  any  time  upon  rea- 
sonable notice,  to  file  such  reports  as  may  be 
ordered;  and  may,  when  the  court  so  directs, 
be  examined  in  open  court  touching  the  con- 
dition of  the  estate  and  the  management  there- 
of." An  assignee  has  charge  of  the  estate, 
and  gives  bond  for  the  protection  of  its  cred- 
itors. To  a  large  extent  his  Judgment  must 
control  In  the  management  of  the  estate,  but 
the  section  quoted  makes  him  subject  to  the 
orders  and  supervision  of  the  judgment  of 
the  county  court,  or  the  Judge  thereof  in  va- 
cation. This  provision  of  the  statute  was  not 
intended  to  confer  upon  the  county  courts  the 
power  to  make  contracts  for  the  sale  of  as- 
signed estates.  The  judgment  ordering  the. 
sale  of  the  property  is  a  judicial  act  and 
must  be  executed  by  an  officer  of  the  court 
It  is  not  one  of  the  functions  of  a  judge  to 
act  as  commissioner  of  the  court  and  to  per- 
form the  duties  which  the  law  Imposes  on  one 
of  its  officers.  The  sale  which  the  commission- 
er was  required,  by  the  order  of  the  court,  to 
make,  necessarily  bad  to  be  approved  by  the 
court.  The  commissioner  had  performed  his 
duty  in  offering  the  property  for  sale,  and 
was  unable  to  sell  It,  because  no  one  would 
bid  the  upset  price  for  it.  In  the  first  place, 
the  court  should  not  have  made  the  order 
selling  the  property  to  Smith;  and  when  Gath- 
right appeared  on  the  scene,  and  offered  to 
bid  $2,700,  It  seems  to  us  that  the  best  inter- 
est of  the  creditors  required  that  the  property 
should  be  again  offered  for  sale.  The  con- 
ditions indicated  that  there  would  be  com- 
petitive bidding  at  the  sale,  which  would 
probably  result  in  the  property  bringing  an 
Increased  price.  If  the  county  judge  could 
lawfully  make  the  sale  of  the  property  in 
this  case,  then  there  is  no  reason  why  he 
could  not  take  charge  of  the  property  of  any 
assigned  estate,  and  sell  it  at  either  private  or 
public  sale,  and  thus  completely  ignore  the 
assignee  in  the  disposition  of  the  property. 
There  are  many  things  which  the  county 
court,  and  its  Judge  in  vacation,  may  require 
of  an  assignee  for  the  protection  of  an  as- 
signed estate  and  its  creditors;  but  as,  In  our 
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opinion,  section  82,  Ky.  St,  was  not  intended 
to  confer  upon  the  county  court,  or  Its  judge 
in  vacation,  the  power  to  sell  the  property  of 
an  assigned  estate,  It  is  unnecessary  for  us 
to  enumerate  the  various  acts  which  the 
county  court  is  authorised  to  do  with  refer- 
ence to  the  control  of  the  assignee.  The  Judg- 
ment la  affirmed. 


THOMAS  v.  PAYNE  et  al.i 
(Court  of  Appeals  of  Kentucky.  June  6,  1899.) 

WITNESSES — TRANSACTIONS    WITH  PERSONS 
SINCE  DECEASED— FRAUDULENT  CON- 
VEYANCE  OF  HOMESTEAD. 

1.  A  debtor  is  not  a  competent  witness  for 
his  creditor,  who  seeks  to  be  substituted  to  his 
rights,  as  to  a  transaction  with  a  person  since 
ddCB  As@d  < 

2.  Where  a  debtor,  at  the  time  he  sold  and 
conveyed  his  interest  in  a  tract  of  land  owned 
jointly  by  him  with  others,  resided  on  the  land 
with  his  family,  he  was  entitled  to  a  home- 
stead therein;  and,  his  interest  being  worth 
less  than  $1,000,  his  conveyance  was  not  fraud- 
ulent as  to  creditors,  though  in  the  subsequent 
division  of  the  land  the  dwelling  house  was  not 
allotted  to  the  purchaser  of  his  interest. 

Appeal  from  circuit  court.  Barren  comity. 

"Not  to  be  officially  reported." 

Action  by  E.  F.  Thomas  against  J.  R. 
Payne  and  others  to  set  aside  a  conveyance 
as  fraudulent  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

W.  L.  Porter,  for  appellant  V.  H.  Baird 
and  Geo.  T.  Duff,  for  appellees. 

GUFFT,  J.  It  appears  from  this  record 
that  J.  R.  Payne  was  one  of  10  heirs  of  Ben 
Payne,  who  departed  this  life  in  Barren  coun- 
ty in  1893,  the  owner  of  a  certain  amount 
of  real  estate  in  Barren  county.  It  further 
appears  that  J.  R.  Payne,  who  was  then  liv- 
ing upon  the  tract  theretofore  owned  by  his 
father,  conveyed  to  William  F.  Payne  his  en- 
tire Interest  in  the  land  descended  to  him 
from  his  father,  Ben  Payne,  and  soon  there- 
after moved  from  said  tract  of  land  to  Allen 
county.  It  further  appears  that  proceedings 
were  instituted  In  the  Barren  county  court 
by  the  children  of  said  Ben  Payne  for  a  par- 
tition and  division  of  the  lands  of  their 
father,  and  that  the  Interests  of  J.  R.  Payne 
and  William  F.  Payne  were  assigned  in  said 
division  to  William  F.  Payne,  and  commis- 
sioner's deed  made  to  him  for  the  same,  both 
of  which  deeds  were  duly  recorded  In  the 
county  court  clerk's  office.  It  further  ap- 
pears that  the  land  so  allotted  to  William  F. 
Payne  did  not  Include  any  portion  of  the  land 
occupied  by  J.  R.  Payne  theretofore.  After 
the  death  of  W.  F.  Payne  this  action  was 
Instituted  by  the  appellant  E.  F.  Thomas. 
His  petition  shows  that  he  held  a  debt  on 
J.  R.  Payne  prior  to  the  conveyance  afore- 
said, upon  which  he  had  obtained  judgment 
and  execution,  and  return  of  "No  property 
found."  It  is  substantially  alleged  in  the  pe- 
tition that  the  conveyance  from  J.  R.  Payne 

^Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


to  W.  F.  Payne  was  without  consideration, 
and  for  the  fraudulent  purpose  of  hindering 
and  delaying  plaintiff  la  the  collection  of  his 
debt;  and  he  asks  that  the  same  be  set  aside, 
and  the  land  be  held  subject  to  his  debt 
Afterwards,  by  an  amended  petition,  he  al- 
leged that  W.  F.  Payne  owed  $800  purchase 
money  on  the  land,  and  that  a  lien  existed 
thereon  for  the  payment  of  the  same,  and 
that  he  be  substituted  to  the  rights  of  J.  R. 
Payne  to  the  same.  The  answer  of  the  de- 
fendants denied  the  averments  as  to  the 
fraudulent  conveyance;  and  afterwards,  by 
an  amended  answer,  the  defendants  claimed 
that  J.  R.  Payne  was  entitled  to  the  land 
conveyed  as  a  homestead,  and  therefore  it 
was  immaterial  whether  the  conveyance  was 
made  to  defraud  creditors  or  not— that  his 
deed  passed  to  them  a  perfect  title.  After 
the  Issues  were  fully  made  up,  and  proof 
taken,  the  court  adjudged  that  plaintiff -was 
not  entitled  to  the  relief  sued  for  In  his  peti- 
tion, and  it  was  adjudged  that  plaintiff's 
petition  be  dismissed,  and  that  defendants 
recover  of  the  plaintiff  their  costs  herein  ex- 
pended; and  from  that  judgment  this  appeal 
Is  taken. 

We  do  not  think  that  the  proof  establishes 
the  fact  that  J.  R.  Payne  had  any  lien  upon 
the  land  In  controversy  for  the  payment  of 
any  sum  of  money.  His  testimony  in  that 
respect  was  incompetent  as  against  W.  F. 
Payne,  who  is  now  dead.  Such  other  testi- 
mony as  may  be  held  to  be  competent  in 
that  respect  falls  to  establish  such  fact  It 
may  be  that  the  deed  was  made  to  prevent 
the  collection  of  plaintiff's  debt  It  is  clear 
from  the  testimony  In  this  case  that  J.  R. 
Payne  had  a  homestead  right  In  the  land, 
and  that  the  same  was  not  worth  as  much 
as  $1,000,  and  that  he 'therefore  had  a  legal 
right  to  convey  the  same  and  pass  the  title 
thereto  to  any  person,  with  or  without  con- 
sideration, or  for  any  purpose  which  seemed 
to  him  proper. 

The  fact  that  the  land  assigned  in  the  divi- 
sion to  W.  F.  Payne  did  not  include  the  land 
upon  which  J.  R.  Payne  resided  does  not  to 
any  extent  tend  to  defeat  the  homestead 
right  of  J.  R.  Payne.  It  is  clear  that  he  was 
then  a  housekeeper  with  a  family,  and  re- 
sided upon  the  land  which  he  Inherited  from 
his  father.  If  he  did  so  hold  his  land,  the 
same  would  have  been  assigned  to  him  In 
the  division,  provided  the  same  could  have 
been  done  without  detriment  to  the  other  In- 
terests. Inasmuch  as  he  sold  to  his  brother, 
it  was  proper,  in  the  division,  to  allot  the 
two  shares  adjacent  to  each  other.  If  the 
same  could  be  done  without  detriment  to 
the  other  heirs.  It  may  be  further  remarked 
that  the  interest  so  conveyed  to  W.  F.  Payne 
was  subject  to  a  lien  for  the  costs  Incident 
to  the  division,  which  It  may  be  presumed 
was  paid  by  W.  F.  Payne. 

It  seems  to  us  that  the  plaintiff  has  failed 
to  show  any  right  to  the  relief  asked.  Judg- 
ment affirmed. 


Digitized  by 


Google 


MILSTEAD  v.  COMMONWEALTH. 


451 


SMITH  t.  FARMERS'  BANK  OF  VINE 
GROVE.i 

{Court  of  Appeals  of  Kentucky.  June  2,  1899.) 

JUDOMBNT— BFFBCT  07  APPEAL — AMENDMENT 
07  PLEADINGS. 

LA  Judgment  which  has  been  an pe reeded, 
and  from  which  an  appeal  is  presumed  to  be 
pending,  cannot  be  pleaded  as  a  defense. 

2.  The  offer  to  file  an  amended  answer  after 
the  rendition  of  Judgment  came  too  late. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Farmers'  Bank  of  Vine  Grove 
against  H.  H.  Smith  on  a  promissory  note. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

EL  H.  Smith,  in  pro.  per.  D.  C.  Haycraft, 
for  appellee. 

GUFFY,  X  Appellee  Instituted  this  action 
against  the  appellant  seeking  to  recover  Judg- 
ment upon  a  note  amounting  to  $433.50.  The 
answer  of  defendant  contains  a  plea  of  usury 
to  the  amount  of  $13.64,  which  $13.64  was 
excluded  from  the  Judgment  rendered  in  fa- 
vor of  H.  H.  Smith  against  appellee.  The 
court,  as  we  think,  properly  sustained  a  de- 
murrer to  so  much  of  the  answer  as  attempt- 
ed to  plead  the  Judgment  It  is  evident  that 
the  Judgment  sought  to  be  pleaded  had  at 
that  time  been  superseded,  and  was  presum- 
ably pending  in  this  court  upon  an  appeal. 
The  offer  to  file  an  amended  answer  after 
the  rendition  of  the  Judgment  came  too  late, 
even  If  the  answer  constituted  a  defense. 
We  fail  to  perceive  any  error  in  the  Judg- 
ment or  proceedings,  and  the  Judgment  ap- 
pealed from  Is  affirmed,  with  damages. 


MILSTEAD  v.  COMMONWEALTH.* 

(Court  of  Appeals  of  Kentucky.  June  1,  1899.) 

FALSE  SWEARING — MATERIALITY  07 
TESTIMONY— EVIDENCE. 

1.  To  constitute  the  offense  of  false  swearing, 
under  Ky.  St  S  1174,  it  is  not  essential  that  the 
alleged  false  testimony  should  have  been  ma- 
terial. 

2.  Where  a  stenographer's  report  of  evidence 
is  relied  on  in  a  prosecution  for  false  swearing, 
evidence  that  a  stenographer,  in  making  notes, 
sometimes  makes  mistakes,  is  not  admissible. 

3.  A  judgment  of  conviction  cannot  be  re- 
versed on  the  ground  that  the  verdict  was  made 
by  lot 

Appeal  from  circuit  court,  Livingston  coun- 
ty. 

"Not  to  be  officially  reported." 
J.  M.  Mllstead  was  convicted  of  false  swear- 
ing, and  he  appeals.  Affirmed. 

J.  C.  Hodge  and  J.  W.  Bush,  for  appellant 
W.  S.  Taylor  and  M.  H.  Thatcher,  for  the 
Commonwealth. 

PAINTER,  J.  This  appeal  is  from  a  Judg- 
ment of  conviction  for  false  swearing.  The 
Indictment  charges  that,  In  the  prosecution  of 
the  commonwealth  against  Reuben  and  Tom 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


Ross  on  a  motion  for  ball  before  the  Living- 
ston circuit  court,  the  appellant  testified  that 
he  "heard  a  conversation  in  Grand  Rivers,  aft- 
er the  examining  trial  of  Reuben  and  Tom 
Ross,  between  W.  C.  Bell  and  George  [Coon- 
ey]  Howell,  and  that  George  [Cooney]  Howell 
said  that  he  [Howell]  had  done  all  he  could  in 
the  examining  trial  for  the  Millers,  and  that 
he  [Howell]  was  going  to  do  his  best  In  tbe 
circuit  court,  and  that  he  [Howell]  did  not  see 
how  the  Ross  boys  got  ball,  and  that  he  [How- 
ell] had  done  all  he  could  .against  them,  and 
would  do  so  again."  It  Is  averred  In  the  in- 
dictment that  this  testimony  was  willfully  and 
knowingly  false.  It  is  claimed  that  the  in- 
dictment Is  not  good,  because  it  falls  to  al- 
lege that  Howell  was  a  witness  on  the  trial  of 
the  motion  for  ball.  We  do  not  think  It  was 
necessary  to  make  that  averment.  The  in- 
dictment Is  for  false  swearing,  based  on  sec- 
tion 1174,  Ky.  St,  which  reads  as  follows:  "If 
any  person,  in  any  matter  which  is  or  may  be 
Judicially  pending,  or  which  Is  being  Investi- 
gated by  a  grand  Jury,  or  on  any  subject  in 
which  he  can  legally  be  sworn,  or  on  which 
he  is  required  to  be  sworn,  when  sworn  by  a 
person  authorized  by  law  to  administer  an 
oath,  shall  willfully  and  knowingly  swear, 
depose  or  give  in  evidence  that  which  is  false, 
he  shall  be  confined  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years."  It 
was  unnecessary  to  allege  In  the  Indictment 
that  the  testimony  was  material,  as  under 
this  statute  it  Is  not  necessary  that  the  mat- 
ter to  which  a  witness  testifies  falsely  should 
have  been  material,  In  order  that  he  might  be 
guilty  under  it  It  is  sufficient  If  he  Is  requir- 
ed to,  and  does,  testify.  Com.  v.  Powell,  2 
Mete.  (Ky.)  10;  Com.  v.  Turner,  98  Ky.  526, 
33  S.  W.  88;  Kerfoot  v.  Com.,  89  Ky.  174,  12 
S.  W.  189;  Com.  v.  Maynard,  91  Ky.  131,  16 
S.  W.  52.  False  swearing  Is  made  an  offense 
under  the  statute,  and  it  does  not  require  the 
same  averments  to  make  the  Indictment  good 
as  In  one  charging  perjury. 

On  the  trial  of  this  case  It  was  shown  that 
Howell  was  a  witness  for  the  commonwealth 
on  the  motion  for  ball  In  the  case  of  the  com- 
monwealth against  the  Rosses;  and  the  pur- 
pose of  the  testimony  of  the  appellant  was  to 
show  that  he  was  a  partisan  In  the  prosecu- 
tion, or  was  corrupt,  and  thus  affect  his  cred- 
ibility as  a  witness.  The  testimony  of  the 
appellant  was  material  to  the  question  then 
before  the  court  At  former  terms  of  the 
court  the  case  had  been  continued.  When 
the  case  was  called  for  trial  he  tiled  an  affi- 
davit asking  for  a  continuance  of  the  case 
upon  the  ground  of  the  absence  of  a  certain 
witness;  the  commonwealth  attorney  admit- 
ting that  it  should  be  read  as  the  deposition  of 
Hendrlck,  one  of  the  witnesses  named.  The 
case  proceeded  to  trial,  and  Hendrick  and  all 
of  the  witnesses  named  in  the  affidavit,  with 
the  exception  of  one,  appeared  in  court  and 
all  except  one  of  those  who  appeared  were  In- 
troduced as  witnesses  for  the  appellant  Pre- 
sumably the  one  who  appeared  and  was  not 
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Introduced  as  a  witness  would  not  prove  any- 
thing for  him.  One  of  the  witnesses  named 
In  the  affidavit  did  not  appear.  The  fact  pro- 
posed to  be  proven  by  that  witness  was  that 
a  stenographer,  In  making  notes,  sometimes 
makes  mistakes.  This  was  done  with  the 
view  of  affecting  the  testimony  of  the  lady 
who  acted  as  stenographer  and  recorded  the 
testimony  of  the  appellant  on  the  trial  of  the 
motion  for  ball.  That  testimony  was  not 
competent  Besides,  a  Jury  is  composed  of 
men  who  are  supposed  to  have  common  sense, 
and  know  that  any  one  in  any  business  Is 
likely  to  make  mistakes.  In  this  case  John 
K.  Hendrlck,  who  was  Introduced  by  the  de- 
fense, proves  substantially  the  same  facts  as 
were  proven  by  the  witnesses  of  the  common- 
wealth as  to  the  testimony  of  the  appellant 
on  the  motion  for  balL  The  defendant.  In  his 
testimony,  does  not  contradict  in  any  material 
degree  the  testimony  of  the  witnesses  of  the 
commonwealth  in  detailing  what  he  testified 
to  on  the  motion  for  balk 

This  court  has  no  revisory  power  to  act  up- 
on an  alleged  error  that  the  verdict  was  made 
by  lot  Redmon  v.  Com.,  82  Ky.  833.  The 
Judgment  Is  affirmed. 


JONES  v.  TODD.i 
(Court  of  Appeals  of  Kentucky.  June  3,  1899.) 

BLANDER — MALICE — INSTRUCTIONS  TO  JURY. 

Where  the  words  are  actionable  per  se,  de- 
fendant is  not  entitled  to  an  instruction  directing 
the  jury  to  find  for  him  unless  they  believe  the 
words  were  spoken  maliciously,  as  the  law  im- 
putes malice. 

Appeal  from  circuit  court,  Barren  county. 

"Not  to  be  officially  reported." 

Action  by  Lou  Ellen  Todd  against  Annie 
Jones  for  slander.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Geo.  T.  Duff,  for  appellant  0.  T.  Dickey, 
for  appellee. 

HOBSON,  J.  Appellee  sued  appellant  for 
slander  for  uttering  the  following  words,  In 
speaking  of  her  husband's  store  being  broken 
Into:  "He  [B.  0.  Todd]  did  It  and  bis  wife, 
or  him  and  his  boy,  with  his  wife's  shoes  on." 
Appellee  denied  speaking  the  words.  The  Ju- 
ry found  a  verdict  against  appellant  for  $300 
damages.  The  principal  ground  of  complaint 
Is  that  the  court  Instructed  the  Jury  that  If 
they  believed,  from  the  evidence,  that  appel- 
lant spoke  the  words  charged,  or  their  sub- 
stance, they  should  find  for  appellee,  and  re- 
fused to  instruct  the  Jury  that  they  must  find 
for  the  appellant  unless  they  believed  the 
words  were  spoken  maliciously.  In  this  there 
was  no  error.  In  Bish.  Noncont  Law,  |  257, 
the  rule  Is  thus  stated:  "Where  the  words  are 
actionable  per  se,  a  sort  of  imputed  malice, 
called  'malice  in  law,'  is  all  that  is  required 
In  the  proof.  There  need  be  no  in  win  to  the 

» Reported  by  Edward  W.  Hines,  Esq.,  of 
th«  Frankfort  bar,  and  formerly  state  reporter. 


person  slandered,  or  purpose  to  Injure  him; 
but  in  the  law  of  slander  and  libel  the  term 
'malice,'  when  not  qualified  by  any  such 
words  as  'express,'  or  'In  fact'  denotes  simply 
that  the  act  was  voluntary  and  without  legal 
excuse."  The  objections  made  to  the  testi- 
mony given  for  appellee  can  none  of  them  be 
considered,  because  the  bill  of  exceptions  does 
not  show  that  any  exception  was  taken  to  this 
testimony  on  the  trial  Judgment  affirmed. 


BARD  MAKER  et  al.  v.  JOHNSON  et  al.t 
(Court  of  Appeals  of  Kentucky.  June  2,  1899.) 

APPEAL  AND  ERROR— WEIGHT  GIVEN  JUDG- 
MENT OF  CHANCELLOR. 

While  some  weight  will  be  given  on  appeal 
to  the  finding  of  the  chancellor  on  a  question  of 
fact  7et  the  court  will  consider  the  evidence, 
and  adjudge  for  Itself  the  correctness  of  the 
judgment  appealed  from. 

Appeal  from  circuit  court,  Warren  county. 

"Not  to  be  officially  reported." 

Action  in  attachment  by  Johnson  ft  Garvin 
against  Bard  maker  ft  Bros.  Judgment  sus- 
taining attachment  and  defendants  appeal. 
Affirmed. 

J.  T.  Beauchamp,  for  appellants.  John  B. 
Bodes,  for  appellees. 

GUFFY,  J.  Appellees,  Johnson  ft  Garvin, 
Instituted  suit  against  the  appellants  In  the 
Warren  circuit  court  upon  a  claim  of  fJ 168.50, 
and  also  obtained  a  general  attachment 
against  the  property  of  the  appellants.  Xc 
defense  was  made  as  to  the  validity  of  the 
debt  but  the  grounds  of  the  attachment  were 
denied  by  the  defendants.  The  grounds  relied 
on  by  plaintiffs  were:  First  that  defendants 
had  sold,  etc,  their  property,  with  the  fraud- 
ulent intent  to  cheat  etc.;  secondly,  that 
they  were  about  to  do  so;  and,  thirdly,  that 
they  had  not  property  in  the  state  sufficient  to 
pay  plaintiffs'  claim,  etc.  The  court  upon 
final  hearing  sustained  the  attachment  and 
to  reverse  that  Judgment  this  appeal  is  prose- 
cuted. The  sole  question  presented  for  de- 
cision is  whether  the  proof  authorized  the 
Judgment  It  Is  contended  for  appellee  that 
the  Judgment  of  the  circuit  Judge  must  be 
clearly  and  palpably  against  the  evidence  be- 
fore this  court  win  reverse.  It  has  been  re- 
peatedly held  by  this  court  that  It  will  give 
some  weight  to  the  finding  of  the  chancellor 
upon  a  question  of  fact  yet  In  all  cases  this 
court  will  consider  the  evidence,  and  adjudge 
for  Itself  as  to  the  correctness  of  the  judg- 
ment appealed  from.  Taking  all  the  testimo- 
ny together,  and  recognizing  the  difficulty  of 
establishing  beyond  question  the  grounds  re- 
lied on  for  an  attachment  and  considering 
that  the  court  had  the  witnesses  before  him 
and  was  presumably  well  acquainted  with 
them,  we  are  not  disposed  to  disturb  the  Judg- 
ment rendered.   Judgment  affirmed. 

»  Reported  by  Edward  W.  Hines,  Esq.,  of  tha 
Frankfort  bar,  and  formerly  state  reporter. 
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LTDDANE  y.  OWBNSBORO  BANKING 
CO.i 

(Court  of  Appeals  of  Kentucky-  May  81,  1899.) 

BILLS  AND  NOTES — PLEADING — LIABILITY  OF 
INDOR8BR— FAILURE  TO  GIVE  NOTICE 
OF  DISHONOR  TO  PRIOR  INDORSER. 

1.  It  is  sufficient  to  allege  that  the  payees 
indorsed  the  bill  sued  on  by  writing  their  names 
across  the  back,*and  that  plaintiff  is  the  owner 
and  holder  thereof,  without  alleging  that  the  in- 
doneuunt  was  to  plaintiff. 

2.  Such  averments,  coupled  with  the  averment 
of  a  promise  by  the  acceptor  to  pay,  are  suffi- 
cient to  bold  the  indorser  liable. 

3.  Under  the  law  merchant,  notice  to  prior 
indorsers  of  the  dishonor  of  a  bill  is  not  neces- 
sary in  order  to  hold  the  last  indorser  liable; 
and  that  rule  is  not  changed  by  Ky.  St.  8  3725, 
providing  that  it  shall  be  the  duty  of  notaries 
''to  give  or  send  notice  of  the  dishonor  of  such 
paper  to  such  of  the  parties  thereto  as  are  re- 
quired by  law  to  be  notified,  to  fix  their  liability 
on  such  paper." 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  reported." 

Action  by  the  Owensboro  Banking  Compa- 
ny against  J.  A.  Lyddane  on  a  bill  of  ex- 
change. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Walker  &  Slack,  for  appellant  Blrkhead 
&  Clements,  for  appellee. 

DTJ  RBLLH,  J.  Appellee  bank  brought 
suit  on  a  bill  of  exchange  drawn  by  Clark  on 
Boyd,  accepted  by  Boyd,  payable  to  the  order 
of  Slack  and  appellant  Lyddane,  Indorsed  by 
payees,  and  purchased  and  discounted  by  the 
bank.  A  demurrer  to  the  petition  was  prop- 
erly overruled,  it  being  alleged  that  the  pay- 
ees Indorsed  the  bill  by  writing  their  names 
across  the  back,  and  that  the  plaintiff  was  the 
owner  and  holder  thereof.  It  is  unnecessary 
to  allege,  in  addition,  that  the  indorsement 
was  to  plaintiff.  Osborne  v.  Stevens,  16 
Wash.  478,  46  Pac.  1027;  14  Knc.  PL  &  Prac 
524.  A  promise  by  the  acceptor  to  pay  is  al- 
leged, and  that  appellant  Indorsed  the  bill  to 
the  bank,  or  the  equivalent  of  that  allegation. 
It  is  a  sufficient  averment.  In  the  case  of 
Huffaker  v.  Bank,  12  Bush,  287,  no  promise 
at  all  was  alleged.  But  in  this  case  the  aver- 
ment is  that  the  acceptor  promised  to  pay, 
and,  in  substance,  that  appellant  Indorsed  the 
bill  to  appellee,  which  is  sufficient  to  make 
appellant  liable.  A  promise  by  the  acceptor 
to  pay  being  alleged,  a  proper  averment  of  an 
indorsement  by  payee  to  plaintiff  is  equivalent 
to  an  averment  of  facts  which,  under  the  law 
merchant,  make  the  indorser  liable. 

The  answer  of  appellant  pleads  that  he  is  a 
mere  accommodation  indorser,  and  had  no  In- 
terest In  the  proceeds  of  the  bill;  that  neither 
the  notary  who  protested  nor  appellee  gave 
the  prior  Indorser,  Slack,  any  notice  of  non- 
payment, dishonor,  or  protest;  that  Slack 
was  thereby  released,  and  his  release  operated 
to  release  Lyddane,  the  failure  to  give  Slack 
notice  being  without  Lyddane's  knowledge  or 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


consent.  A  demurrer  to  this  answer  was  sus- 
tained. Appellant  claims  that  the  answer  was 
sufficient,  upon  the  ground  that  the  law  mer- 
chant Is  changed  by  the  statute  (Ky.  St  f 
8725)  providing  that:  "It  shall  hereafter  be 
the  duty  of  notaries  public,  upon  protesting 
any  of  the  Instruments  mentioned  in  section 
three  thousand  seven  hundred  and  twenty- 
three,  to  give  or  send  notice  of  the  dishonor 
of  such  paper  to  such  of  the  parties  thereto 
as  are  required  by  law  to  be  notified,  to  fix 
their  liability  on  such  paper;  and  when  the 
residence  of  the  parties  is  unknown  to  the 
notaries  public  he  shall  sent  the  notices  to 
the  holders  of  such  paper,  and  be  shall  state 
in  his  protest  the  names  of  the  parties  to 
whom  he  sent  or  gave  such  notices,  and  the 
time  and  the  manner  of  giving  the  same,  and 
such  statement  in  such  protest  shall  be  prima 
facie  evidence  that  such  notices  were  sent  or 
given  as  therein  stated  by  such  notary."  It 
is  contended  that  this  statute  requires  the  no- 
tary to  give  notices  to  all  the  parties  who  can 
be  found  thereby,  and  not  merely  to  those  who 
are  by  the  holder  desired  to  be  held;  that  the 
liability  of  indorser  Is  that  of  surety,  and  that 
he  is  released  by  the  discharge  in  any  man- 
ner of  a  prior  indorser,  who,  as  to  him,  holds 
the  relation  of  a  principal.  It  Is  earnestly  in- 
sisted that  though,  at  common  law,  the  hold- 
er of  a  dishonored  bill  was  required  to  notify 
the  last  Indorser  only,  if  be  desired  to  hold 
such  Indorser  alone,  the  common,  law  was  in 
this  behalf  abrogated  by  the  statute.  The  no- 
tary was  required  to  give  notice  to  every  one 
who  could  be  held,  to  give  such  notice  as  the 
£gent  of  the  holder,  and  the  holder  was  there- 
fore bound  by  the  notary's  default  in  notify- 
ing any  prior  Indorser,  and,  if  such  prior  in- 
dorser was  released  by  failure  to  give  notice, 
that  released  the  last  Indorser.  Such  is  not 
the  true  intent  of  the  statute.  It  is  made  the 
duty  of  the  notary  to  notify  those  whom  the 
holder  desired  to  hold  bound.  Granting  that 
In  the  discharge  of  this  duty  the  officer  acted 
as  agent  of  the  holder,  the  holder's  responsi- 
bility for  the  action  of  his  agent  was  not  made 
greater  than  at  common  law  It  was  for  his 
own  acts.  Counsel  for  appellant,  with  com- 
mendable candor,  quote  as  follows  from  2 
Daniel,  Neg.  Inst.  §  1303:  "But  though  all 
the  parties  to  such  a  bill  are  sureties  of  the 
acceptor,  they  are  not  as  between  themselves, 
co-sureties,  liable  for  contribution  to  each  oth- 
er In  the  event  that  any  one  should  pay  the 
amount  for  the  acceptor;  but  each  prior  party 
Is  a  principal  as  between  himself  and  each 
subsequent  party."  From  this  it  follows  that 
Lyddane  was  not,  by  the  law  merchant,  a 
surety  as  to  the  bank,  but  was  a  principal. 
His  relation  in  this  behalf  is  not  changed  by 
the  statute.  In  Todd  v.  Edwards,  7  Bush,  89, 
a  case  arising  under  a  statute  identical  with 
the  existing  stature,  the  court,  through  Judge 
Peters,  said:  "But  If  a  bill  be  drawn  for  the 
accommodation  of  the  drawer  or  acceptor,  and 
Indorsed  by  the  payee  and  subsequent  Indors- 
ers, If  the  holder  intends  to  hold  any  or  all  of 
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said  indorsers  responsible  to  him,  as  many  a* 
he  intends  to  make  responsible  are  entitled  to 
notice  of  the  dishonor  of  the  paper,  because 
the  lndorser  who  pays  It  has  a  right  to  hold 
the  prior  parties  on  the  bill  responsible  to 
him;  and  he  should  be  notified,  so  that  he 
may  take  the  necessary  steps  to  secure  him- 
self." The  law  merchant  was  not,  In  our 
opinion,  abrogated  by  the  statute,  except  In  so 
far  as  a  change  was  made  as  to  the  method 
of  giving  a  notice  of  protest.  The  judgment 
ta  affirmed,  with  damages. 


RICE  et  al.  v.  CITIZENS'  NAT.  BANK.i 
(Court  of  Appeals  of  Kentucky.  June  2,  1899.) 

BANKS  AND  BANKING — PAYMENT  OF  CHECK 
ON  FORGED  INDORSEMENT. 
Where  plaintiff  made  a  deposit,  with  direc- 
tion to  the  bank  to  pay  it  out  on  checks  drawn 
by  J.,  payable  to  certain  persons,  payment  of 
the  checks  named  on  J.'s  forged  indorsement 
constitutes  no  defense  to  plaintiff's  action 
against  the  bank  to  recover  the  deposit 

Appeal  from  circuit  court,  Garrard  county. 

"Not  to  be  officially  reported." 

Action  by  Wee  &  Oivens  against  the  Citi- 
zens' National  Bank  to  recover  a  deposit. 
Judgment  for  defendant,  and  plaintiffs  appeal. 
Reversed. 

D.  B.  Baker,  for  appellants.  Wm.  M.  John- 
ston and  R.  P.  Jacobs,  for  appellee. 

WHITE, -J.  In  October,  1890,  appellants 
wrote  to  appellee  as  follows:  "Louisville, 
Ky.,  Oct  10,  1896.  Mr.  B.  P.  Hudson,  Cash- 
ier, Lancaster,  Ky.— Dear  Sir:  We  have  your 
letter  of  yesterday  In  answer  to  ours  In  regard 
to  the  standing  of  certain  parties,  which  is  ex- 
plicit and  satisfactory,  and  would  have  been 
glad  If  you  had  written  us  so  plainly  In  your 
first  letter.  We  thank  you,  however,  very 
much  for  the  pains  you  have  taken  In  answer- 
ing our  last  letter.  We  now  Inclose  you  check 
for  seven  hundred  dollars,  for  which  you  will 
please  honor  Mr.  M.  W.  Johnson's  checks  to 
the  following  parties,  and  for  the  following 
amounts.  He  writes  us  that  he  gave  parties 
checks  payable  at  your  bank  on  Monday,  the 
12th,  P.  A.  Spalnhour,  $100;  J.  K.  Royce, 
$160;  J.  T.  Dawson,  $100;  Isaiah  S.  Conley, 
$150;  A.  J.  Bennett,  $150;  WlUis  Turner, 
$50,— as  M.  Johnson  has  forwarded  to  us 
notes  of  the  above  parties  as  stated,  and  writes 
that  he  had  given  checks  on  your  bank  for 
the  above  amounts.  Yours,  truly,  Rice  & 
Givens."  On  the  receipt  of  this  check  the  $700 
was  placed  to  the  credit  of  Johnson.  After- 
wards the  several  checks  drawn  by  Johnson 
to  these  named  parties  were  presented  by 
Johnson  with  the  parties'  names  Indorsed  on 
the  back  of  each,  and  the  money  was  paid 
by  the  appellee  to  Johnson  on  the  statement 
that  he  had  been  requested  by  these  parties 
to  draw  the  money  for  them,  and  bring  it  to 
them,  as  they  were  busy  jA  work.   It  finally 


i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
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developed  that  the  checks  drawn  by  Johnson 
were  never  Indorsed  by  or  delivered  to  these 
parties,  and  that  they  bad  never  signed  the 
notes  sent  by  Johnson  to  appellants.  Johnson 
himself  had  signed  each  one  of  the  notes  as 
surety.  The  signatures  of  the  principals  were 
forgeries.  This  action  was  brought  by  the 
appellants  to  collect  from  appellee  the  depos- 
it of  $700  upon  the  allegation  that  that  sum 
had  been  deposited  with  appellee,  and  had  not 
been  paid  to  them,  or  upon  their  order.  The 
defense  presented  Is  the  letter  and  the  pay- 
ment, as  above,  to  Johnson.  It  Is  clearly 
shown  by  the  parties  that  they  were  Ignorant 
of  the  signature  of  their  names  to  the  notes 
or  indorsement  of  the  checks,  and  that  those 
signatures  were  forgeries.  Johnson  is  dead. 
The  law  and  facts  were  submitted  to  the 
court,  and  Judgment  was  rendered  for  appel- 
lee bank,  and,  after  reasons  and  motion  for 
new  trial  had  been  overruled,  this  appeal  is 
prosecuted. 

The  court  found  as  facts  that  the  only  au- 
thority the  appellee  had  to  pay  the  checks  of. 
Johnson  was  the  letter  above;  that  the  checks 
were  presented  by  Johnson  and  paid  to  him  by 
appellee;  that  at  the  time  of  presentation 
they  were  indorsed  by  the  proper  signatures, 
but  that  the  signatures  were  not  written  by 
the  several  parties  to  whom  the  checks  were 
payable,  or  with  their  knowledge  or  consent, 
and  was  never  authorized  or  ratified  by  either 
of  them,  and  that  neither  of  said  payees  ever 
received  any  of  the  proceeds  of  said  checks. 
In  short,  the  court  found  that  the  checks  were 
drawn  by  Johnson  for  the  proper  sums  as  the 
letter  of  instruction  directed,  and  the  checks 
were  presented  and  paid  by  the  bank  on 
forged  Indorsements,  and  that  the  parties  to 
whom  the  bank  was  authorised  to  pay  the 
$700  on  checks  never  received  any  part  there- 
of. The  court  then  concluded,  as  a  matter 
of  law,  that  the  bank  was  not  liable,  and 
again,  that  it  had  a  remedy  in  the  notes  signed 
by  Johnson  as  surety  of  these  various  persons, 
and  until  that  remedy  was  exhausted  It  could 
not  hold  the  bank  liable.  A  deposit  Jn  bank 
of  an  ordinary  deposit  creates  the  relation  of 
debtor  and  creditor.  If  the  deposit  be  for  a 
special  purpose,  under  instructions,  these  in- 
structions must  be  complied  with  by  the  bank. 
There  may  be  a  special  deposit,  so  as  to  create 
a  bailment,  but  that  can  have  no  application 
here.  It  Is  immaterial  whether  this  deposit 
of  $700  be  treated  as  a  general  deposit  or  as  a 
deposit  for  a  special  purpose  other  than  bail- 
ment The  money  was  paid  out  precisely  as 
the  special  Instructions  with  the  deposit  pro- 
vided, except  that  the  signatures  of  the  payees 
of  the  checks  were  forged.  The  principle 
seems  to  be  well  settled  that  a  payment  by  a 
bank  of  a  check  to  any  person  save  the  payee 
himself,  except  It  be  payable  to  bearer,  is  a 
payment  at  Its  peril.  If  the  signature  of  in- 
dorsement is  genuine,  it  is  a  payment  out  of 
the  depositor's  funds;  If  it  Is  forged.  It  Is  a 
payment  out  of  the  bank's  funds,  and  the  de- 
positor cannot  be  charged  with  it  Shipman  v. 
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Bank  (N.  T.  App.)  27  N.  E.  871;  Hatton  t. 
Holmes  (Cal.)  31  Pac.  1131;  Bank  v.  Whit- 
man, 94  U.  S.  347;  Bank  v.  Morgan,  117  U. 
a  112,  6  Snp.  Ct  657;  Bank  v.  Burke  (Ga.) 
7  8.  K  739,  and  many  other  cases.  We  are 
of  opinion  that  under  the  facts  found  by  the 
court  his  conclusions  of  law  are  error.  We 
conclude  that  the  bank  is  liable  to  appellants 
for  this  deposit.  The  payment  on  a  forged 
check  was  a  payment  by  appellee  at  its  peril. 
It  was  not  a  payment  of  appellants'  funds, 
however  great  the  care  used  by  the  appellee. 
It  is  not  a  question  of  care  or  negligence. 
The  payment  was  not  to  the  payee  of  checks, 
but  a  payment  upon  what  purported  to  be  his 
order.  The  order  (Indorsement  on  the  check) 
was  a  forgery.  For  this  payment  appellants 
are  in  no  way  liable.  There  was  no  relation 
of  principal  and  agent  between  the  appellants 
and  appellee.  It  was  pure  debtor  and  creditor. 
Wherefore,  for  the  reasons  indicated,  the  judg- 
ment is  reversed,  and  cause  remanded  for  a 
new  trial,  and  for  proceedings  consistent  here- 
with. 

ELAM  et  al.  v.  HADEN.  I 
(Court  of  Appeals  of  Kentucky.  June  2,  1899.) 

LIMITATION  OF  ACTIONS — MISTAKE  IN  DEED— 
RIGHT  OF  GRANTOR  TO  RELIEF — 
ESTOPPEL. 

1.  Under  Ky.  St.  8  2519,  providing  that  no  ac- 
tion for  relief  for  fraud  or  mistake  shall  be 
brought  10  years  after  the  making  of  the  con- 
tract or  the  perpetration  of  the  fraud,  the  court 
should  have  sustained  a  demurrer  to  an  answer 
seeking  relief  on  the  ground  Of  mistake  in  a 
deed  executed  more  than  10  years  before  the 
answer  was  filed. 

2.  Where  a  mortgage  remained  of  record  for 
more  than  20  years  without  any  complaint  on 
the  part  of  the  grantors  of  the  mortgagor,  they 
were  then  estopped  to  have  their  deed  reformed 
or  to  assert  any  interest  on  the  ground  that  the 
deed  by  mistake  conveyed  the  fee  to  the  mort- 
gagor, instead  of  a  life  estate,  with  remainder  to 
her  children;  no  relief  being  asked  either  by 
the  mortgagor  or  her  children. 

Appeal  from  circuit  court,  Muhlenburg 
county. 

"Npt  to  be  officially  reported." 

Action  by  George  W.  Haden  against  Mary 
S.  Elam  and  others  to  enforce  a  mortgage 
lien.  Judgment  for  plaintiff,  and  defendants 
appeal  Affirmed. 

We  H.  Holt  and  W.  H.  Tost,  for  appel- 
lants. CharleB  Eaves  and  Edward  W.  Hines, 
for  appellee.  # 

IIAKKLRIGG,  C.  J.  One  O.  a  Valandlng- 
ham,  Sr.,  died  about  the  year  1858,  Intestate, 
and  owning  considerable  real  property,  includ- 
ing the  land  In  controversy.  He  left  surviv- 
ing him,  as  his  only  children  and  heirs  at  law, 
O.  C.  Valandingham,  Jr.,  Ezeklel  Valanding- 
bam,  Elizabeth  Weir,  Mary  &  Elam,  and  Cor- 
delia Cheatham.  Pursuant  to  a  family  agree- 
ment Elisabeth  Weir,  Mary  S.  Elam,  Cordelia 
Cheatham,  and  their  several  husbands  on  the 

>  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


19th  day  of  December,  1867,  entered  into  a 
written  contract  by  which  they  conveyed  all 
their  right  and  Interest  in  the  land  in  con- 
troversy to  Margaret  Valandingham,  the  wife 
of  O.  C.  Valandingham,  Jr.,  one  of  the  heirs; 
the  consideration  being,  as  therein  recited, 
that  said  O.  C.  Valandingham  had  renounced 
and  released  all  his  interest  in  the  remainder 
of  his  father's  estate  to  the  other  heirs.  And 
it  appears  that  said  O.  C.  Valandingham  and 
his  wife,  Margaret  J.  Valandingham,  did,  by 
deed  dated  December  20,  1867,  convey  to  the 
said  Elizabeth  Weir,  Mary  S.  Elam,  and  Cor- 
delia Cheatham  all  their  said  Interest  in  the 
estate  of  O.  C  Valandingham,  deceased.  Aft- 
er these  writings  had  been  signed,  It  appears 
that  Margaret  J.  Valandingham  and  her  hus- 
band took  possession  of  the  200-acre  tract  of 
land  In  controversy;  and  the  other  children 
seem  to  have  taken  possession  of  the  remain- 
der of  the  estate  of  O.  C  Valandingham,  de- 
ceased, and  occupied  and  used  it  as  their  own. 
Being  indebted  to  the  appellee,  6.  W.  Haden, 
in  the  sum  of  $862,  O.  C.  Valandingham  and 
his  wife,  Margaret  J.  Valandingham,  on  the 
12th  day  of  August,  1872.  executed  and  deliv- 
ered to  Haden  a  mortgage  on  the  land  in  con- 
troversy, to  secure  the  payment  of  said  in- 
debtedness. On  the  31st  day  of  August,  1885, 
the  appellee  instituted  this  action  in  the  Muh- 
lenburg circuit  court  against  O.  C.  Valanding- 
ham and  his  wife,  Margaret  J.,  to  foreclose 
his  mortgage  and  made  parties  defendant 
thereto  the  nonresidents,  Elizabeth  Weir,  Eee- 
kiel  P.  Valandingham,  Mary  &  Elam,  and 
Cordelia  Cheatham;  these  latter  being  made 
parties  on  the  ground  that  the  deed  of  Elisa- 
beth Weir  and  others  to  Margaret  J.  Valand- 
ingham of  date  December,  19,  1867,  misde- 
scribed  the  land  intended  to  be  conveyed.  To 
this  action  Margaret  J.  Valandingham  and  her 
husband  made  defense,  but  Anally,  at  the  Oc- 
tober term,  1889,  of  the  Muhlenburg  circuH 
court,  a  Judgment  was  rendered  In  favor  of 
Haden,  and  a  sale  of  the  land  in  controversy 
was  ordered,  and  later  the  sale  was  made  and 
confirmed.  From  this  Judgment  there  was  no 
appeal,  but  on  May  8,  1893,  the  nonresident 
defendants,  Ezeklel  Valandingham,  Mary  8. 
Elam,  and  Cordelia  Cheatham,  and  her  hus- 
band, E.  D.  Cheatham,  filed  their  answer  In 
this  action,  seeking  to  have  the  Judgment  and 
order  of  sale  set  aside  because,  as  they  say, 
the  writing  dated  December  19,  1867,  convey- 
ed the  fee  to  Margaret  J.  Valandingham  In 
the  land  in  controversy,  when  the  true  Inten- 
tion of  the  grantors  in  that  conveyance  was 
that  the  land  should  go  to  Margaret  J.  for 
life,  with  remainder  to  her  children.  Hence 
they  say  that  O.  O.  Valandingham  and  his 
wife,  Margaret  J.,  did  not,  at  the  time  of  the 
Judgment  and  sale,  own  the  interest  ordered 
to  be  sold.  They  further  say,  and  It  appears 
to  be  true,  that  this  writing  conveying  the 
fee  to  Margaret  J.  was  never  recorded.  To 
this  answer  Haden  filed  a  demurrer,  which  the 
court  overruled.  In  this.  It  would  seem,  the 
lower  court  erred,  because,  from  the  answer. 
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It  appears  that  the  pleaders  were  seeking  re- 
lief  on  the  ground  of  mistake  alleged  to  have 
been  made  In  the  execution  of  the  writing  of 
1867,  some  26  years  before  this  action  tor  re- 
lief was  instituted.  Section  2519  of  the  Ken- 
tucky Statutes  provides  that  no  action  for  re- 
lief for  fraud  or  mistake  shall  be  brought  10 
years  after  the  making  of  the  contract  or  the 
perpetration  of  the  fraud.  However,  the  ap- 
pellee, Baden,  failed  to  plead  the  statute  of 
limitation  in  his  reply,  but  controverted  the 
allegations  of  the  answer,  and  set  up  the  fact 
that  O.  O.  Valandingham  and  his  wife,  Mar- 
garet J.,  had  been  in  the  actual  adverse  pos- 
session of  the  land  in  controversy  for  more 
than  16  years,  on  which  allegation  Issue  was 
Joined.  It  Is  proper  to  state  here  that  the 
children  of  Margaret  J.  Valandingham  (all  of 
full  age)  were  made  parties  to  the  action,  and 
were  called  upon  by  appellants  Mary  S.  Elam, 
Hzeklel  Valandingham,  Cordelia  Cheatham, 
and  E.  D.  Cheatham  to  defend  their  rights 
herein;  but  it  appears  that  they  failed  to  come 
Into  the  action,  or  make  any  defense  whatever. 
Much  proof  was  taken  on  the  Issue  of  adverse 
possession  and  ownership,  and  on  other  issues 
not  necessary  to  detail,  and  on  final  hearing 
the  lower  court  declined  to  disturb  the  Judg- 
ment In  favor  of  Haden. 

The  material  evidence  tends  to  show  that 
after  the  execution  of  the  writing  of  Decem- 
ber 19,  1867,  Valandingham  and  his  wife, 
Margaret  J.,  took  possession  of  the  land  in 
controversy,  and  used  and  controlled  it  as 
their  own  from  that  time  up  to  the  time  the 
Judgment  and  order  of  sale  were  rendered 
herein.  It  appears  that  In  1872  the  land  In 
controversy  was  assessed  for  taxation  to  Mrs. 
Margaret  J.  Valandingham  as  containing  200 
acres,  and  was  so  assessed  each  year  there- 
after until  the  year  1882,  at  which  time  It 
appears  that  Margaret  J.  Valandingham  and 
her  husband  sold  some  25  acres  of  the  land; 
and  thereafter  it  was  assessed  to  Margaret  J. 
Valandingham  as  175  acres,  and  was  so  as- 
sessed to  her  until  the  year  1891.  It  is  true 
that  the  children  of  Valandingham  and  his 
wife  did  considerable  work  on  the  farm,  and 
made  some  improvements  thereon;  but  they 
were  at  that  time  residing  with  their  father 
and  mother,  and  their  acts,  as  shown  by  the 
evidence,  cannot  be  taken  as  Indicating  ad- 
verse possession  and  ownership  to  their  father 
and  mother.  Considering  the  evidence  as  a 
whole,  and  lending  some  weight  to  the  finding 
of  the  chancellor,  we  think  the  judgment  ap- 
pealed from  is  fully  sustained. 

It  appears  from  the  record  that  the  appel- 
lants, Mary  S.  Mam,  Cordelia  Cheatham,  and 
others,  executed  a  deed  on  May  16,  1887,  con- 
veying the  land  in  controversy  to  Margaret  J. 
Valandingham  and  her  children;  and  it  Is 
contended  that  this  deed  manifests  the  true 
intention  of  the  grantors  in  the  conveyance  of 
1867.  However,  there  is  sufficient  proof  to 
convince  us  that  the  writing  of  1867  was  thor- 
oughly understood  by  the  grantors,  and  com- 
plied fully  with  their  wishes  and  intentions 


at  the  time.  Indeed,  it  is  in  proof,  and  not  de- 
nied, that  in  1894  the  witness  Charles  Eaves 
visited  the  appellants  Mrs.  Elam,  Mrs.  Cheat- 
ham, and  E.  D.  Cheatham,  in  the  state  of 
Louisiana,  and  they  stated  to  him  that  the 
deed  of  1867  manifested  their  true  Intentions; 
and,  when  the  nature  of  this  litigation  was 
explained  to  them,  they  stated  that  It  was  be- 
ing prosecuted  without  their  knowledge  or 
consent  It  will  be  noticed  from  the  record 
that  Ezeklel  P.  Valandingham  did  not  Join  In 
any  of  the  conveyances  mentioned,  whereby 
he  released  his  Interest  in  the  land  to  Mar- 
garet J.;  but  it  is  alleged  in  Haden's  reply 
that,  while  Ezeklel  P.  did  not  so  release  his 
interest,  yet,  as  a  matter  of  fact,  he  had  so 
released  it  in  a  deed  of  conveyance  made  by 
him  in  1882  to  one  Roll,  wherein  he  acknowl- 
edged that  he  had  so  released  and  conveyed 
his  Interest  This  allegation  of  the  reply  was 
not  denied  by  Efeekiel  P.  Valandingham,  and 
must  be  taken  as  true.  This  release  by  Eze- 
klel P.  is  further  Indicated  by  the  fact  that, 
during  all 'the  time  Margaret  J.  and  her  hus- 
band were  exercising  ownership  and  posses- 
sion over  the  land,  no  complaint  was  made  by 
him;  and  nowhere  in  the  record  do  we  find 
him  asserting  any  right  to  the  land  until  the 
answer  of  the  nonresidents  was  filed  herein  on 
the  3d  of  May,  1893.  It  appears  that  the 
mortgage  of  Haden  on  the  land  in  controver- 
sy was  duly  signed  and  acknowledged  by 
Margaret  J.  Valandingham  and  her  husband 
In  1872,  and  was  duly  recorded  in  the  clerk's 
office  of  the  Muhlenburg  county  court,  and 
so  remained  of  record  without  any  complaint 
on  the  part  of  the  appellants  until  1893,  when 
their  answer  was  filed.  The  appellants  are 
in  the  peculiar  attitude  of  admitting  that  they 
had  many  years  ago  parted  with  all  their 
right,  title,  and  Interest  In  and  to  the  land  In 
controversy  to  Margaret  J.' Valandingham  and 
her  children,  and  at  the  same  time  are  the 
only  ones  asking  any  relief;  there  being  no 
appeal  prosecuted  by  Margaret  J.,  her  hus- 
band, or  any  of  their  children.  They  are  es- 
topped, therefore,  from  asserting  an  Interest, 
either  on  behalf  of  themselves  or  on  behalf  of 
the  grantees,  as  against  appellee,  an  Innocent 
purchaser.  Perceiving  no  error  prejudicial  to 
the  rights  of  the  appellants,  the  Judgment  is 
affirmed. 

BLACK  et  al.  v.  BLACK  et  al.» 

(Court  of  Appeals  of  Kentucky.  June  6,  1809.) 

PARTITION — CONCLUSIVENESS  OF  JUDGMENT— 
ADVERSE  POSSESSION  BY  HUSBAND 
OF  WIFE'S  LAND. 

1.  The  wife  is  not  bound  by  a  judgment  of 
the  county  court  allotting  to  the  husband  her 
share  of  her  deceased  father's  real  estate,  where 
she  was  not  a  party  to  the  proceeding. 

2.  Though  the  husband,  for  30  years  after  the 
execution  to  him  of  a  deed  by  commissioners 
pursuant  to  such  a  judgment,  was  in  possession 
of  the  land,  yet  as  it  does  not  clearly  appear  that 
he  did  not  during  the  lifetime  of  his  wife  claim 

i  Reported  by  Edward  W.  Hines,  Esq.,  ot 
the  Frankfort  bar,  and  formerly  state  reporter. 
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the  land  by  virtue  of  his  marital  right,  and  aft- 
er her  death  by  virtue  of  his  title  by  curtesy, 
hia  possession  cannot  be  regarded  as  adverse. 

Appeal  from  circuit  court,  Bracken  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  Susan  Black  and  others 
against  John  Black  and  others  for  a  division 
of  real  estate.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed. 

J.  B.  Clarke  and  George  Doniphan,  for  ap- 
pellants.  B.  K.  Smith,  for  appellees. 

GUFFY,  J.  This  action  was  instituted  by 
Mary  Susan  Black  et  al.  against  John  Black 
et  al.  In  the  Bracken  circuit  court,  the  chief 
object  of  which  was  to  procure  a  division  of 
certain  real  estate  alleged  to  have  been  the 
property  of  Susan  Black.  Certain  creditors  of 
Casslm  Black  were  made  parties  to  the  suit, 
and  claimed  an  execution  lien  upon  the  land 
In  controversy.  The  devisee  of  Casslm  Black 
also  claimed  the  land  in  controversy  under  the 
will  of  safd  Black.  It  is  claimed  by  the  de- 
fendants that  Casslm  Black  obtained  a  deed 
from  the  commissioners  of  the  Bracken  coun- 
ty court  In  1833  or  1834,  and  that  he  held  the 
same  land  by  adverse  possession,  claiming  the 
same  from  that  time  up  to  his  death,  in  1891; 
all  of  which  was  denied  by  the  plaintiffs  ex- 
cept the  execution  of  the  deed.  After  the  is- 
sues were  folly  made  up,  and  proof  taken, 
and  cause  submitted,  the  court  below  found 
as  follows:  "The  court  finds:  That  the  land 
In  controversy  was  originally  owned  by  the 
father  of  Mrs.  Casslm  Black,  Mr.  Wearthing- 
ton;  descended  to  her  from  her  father's  es> 
tate.  The  said  land  was  conveyed  to  Casslm 
Black,  then  the  husband  of  Susan  W.  Black, 
born  Wearthlngton,  by  the  commissioners 
of  the  Bracken  county  court  That  Casslm 
Black  held  possession  of  and  enjoyed  said 
land  until  his  death,  in  1891.  his  wife  having 
died  In.  1867.  That  there  never  was  at  any 
time  any  sale,  relinquishment,  or  transfer  of 
any  kind  made  by  Mrs.  Black  to  her  husband, 
or  to  any  one  else.  The  only  evidence  upon 
which' defendants  may  base  a  claim  of  owner- 
ship in  said  property  by  Casslm  Black  as  sep- 
arated from  his  wife's  title  Inherited  from  her 
father  Is  the  statement  of  B.  F.  Orr  that  he 
beard  her  say  to  Casslm  Black:  'You  cannot 
mortgage  my  land.  Mortgage  your  own  over 
there'  [pointing  to  the  side  of  the  road  on 
which  this  tract  of  land  lay].  With  these 
facta  the  court  is  of  the  opinion  that  Casslm 
Black  held  this  land  during  the  life  of  his 
wife  by  virtue  of  his  marital  right,  that  after 
her  death  he  held  said  land  by  virtue  of  his 
title  by  curtesy  up  to  his  death,  and  that  up- 
on his  death  the  said  land  descended  to  the 
heirs  of  Susan  Black,  plaintiffs  herein;  and 
counsel  for  plaintiff  will  draw  judgment  ac- 
cordingly." Thereupon  a  judgment  was  ren- 
dered In  accordance  with  the  prayer  of  the 
petition,  and  from  that  judgment  this  appeal 
is  taken. 

It  may  be  conceded  that,  if  Casslm  Black 


had  claimed  the  land  as  his  own,  and  exercis- 
ed ownership  over  the  same  as  his  own,  from 
the  time  of  the  death  of  his  wife  up  to  bis 
own  death,  his  title  by  possession  would  have 
been  perfected,  provided  the  Infancy  of  some 
of  the  heirs  of  Susan  Black  had  not  prevented 
the  statute  of  limitations  from  barring  their 
right;  or  it  might  be  conceded  that  if,  from 
the  time  of  the  commissioners'  deed  to  him- 
self, he  did  so  claim  the  land,  that  the  30- 
years  statute  would  have  been  a  bar  to  plain- 
tiffs' claim.  But  the  evidence  Introduced  in 
this  case  is  not  of  such  satisfactory  and  con- 
vincing character  as  to  establish  the  fact  that 
he  did  so  claim  the  land  in  contest  More- 
over, it  does  not  appear  that  Mrs.  Susan  Black 
was  a  party  to  the  county  court  proceedings, 
and,  if  she  was  not  a  party,  she  would  not  be 
bound  by  any  order  or  judgment  of  the  county 
court  of  Bracken  county.  It  may  be  further 
remarked  that  the  order  of  the  county  court 
of  Bracken  county  appointed  four  commis- 
sioners to  make  the  division,  etc.,  with  the 
proviso  that  three  of  said  commissioners 
might  act;  and  it  may  well  be  doubted  wheth- 
er the  commissioner  who  failed  to  act  had 
any  right  to  name  a  person  to  act  in  his  place; 
and,  if  he  did  not  have  such  authority,  It 
results  that  three  of  the  four  commissioners 
appointed  by  court  failed  to  act  or  make  the 
division  and  conveyance.  Taking  all  the 
facts  Into  consideration,  we  are  of  the  opinion 
that  the  judgment  of  the  court  below  is  fully 
sustained  by  the  law  and  facts,  and  the  same 
is  affirmed. 

PERRY  et  al.  v.  BROWN.i 

(Court  of  Appeals  of  Kentucky.  June  2,  1899.) 

SCHOOLS    AND    SCHOOL    DISTRICTS— LIMITA- 
TION   OF    INDEBTEDNESS  —  PLEADING — 
GUARANTY  BY  SCHOOL  TRUSTEES. 

1.  The  provision  of  Const.  Ky.  {  157,  that  no 
taxing  district  shall  be  authorized  to  become  in- 
debted to  an  amount  exceeding  in  any  year  the 
income  and  revenue  provided  for  such  year 
without  the  assent  of  two-thirds  of  the  voters 
thereof,  applies  to  common-school  districts. 

2.  The  averment  that  a  common-school  dis- 
trict was,  at  the  time  of  the  execution  of  the 
obligation  sued  on,  indebted  in  excess  of  the  con- 
stitutional limit,  is  not  good,  it  being  neces- 
sary to  allege  the  amount  of  the  indebtedness, 
and  the  amount  of  taxable  property  in  the  dis- 
trict so  that  the  court  may  determine  whether 
the  limit  has  been  exceeded. 

3.  School  trustees  are  estopped  to  plead  non- 
liability on  their  personal  guaranty  of  a  debt 
created  by  them  on  behalf  of  the  district  on  the 
ground  that  the  district  had  no  power  to  create 
the  debt  because  its  indebtedness  already  ex- 
ceeded the  constitutional  limit,  as  they  are  con- 
clusively presumed  to  have  known  that  fact. 

4.  A  guarantor  of  a  debt  created  by  a  com- 
mon-school district  is  estopped  to  plead  his  non- 
liability on  the  ground  that  the  district  had 
not  power  to  create  the  debt  because  its  indebt- 
edness alrendy  exceeded  the  constitutional  limit, 
unless  he  affirmatively  shows  that  he  was  ignor- 
ant of  that  fact 

Appeal  from  circuit  court,  Hardin  county. 
"Not  to  be  officially  reported." 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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Action  by  John  T.  Brown  against  W.  R. 
Perry  and  others  on  a  contract  of  guaranty. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Marriott  &  Faurest  and  J.  H.  Vanmeter, 
for  appellants.  S.  H.  Bush  and  J.  P.  Hobson. 
for  appellee. 

WHITE,  J.  This  action  was  brought  upon 
the  following  writing: 

"$367.00.  Nov.  9,  1894.  Two  years  after 
date,  we,  trustees  of  common  school  No.  11, 
Hardin  county,  Ky.,  promise  to  pay  to  John 
T.  Brown  ?367.00,  for  value  received  of  him, 
It  being  In  gold  dollars,  which,  If  required,  is 
to  be  repaid  In  like  coin.  This  note  is  to  draw 
six  per  cent.  Interest  from  date,  and  to  be  paid 
annually.  W.  R,  Perry,  Chairman.  M.  E. 
Bogue,  B.  C.  Spurrier,  Trustees. 

"We  agree  and  bind  ourselves  to  see  the 
above  contract  promptly  complied  with,  and 
we  guaranty  the  payment  of  the  above 
$367.00  and  the  Interest  thereon.  This  Nov. 
9th,  1894.  W.  R.  Perry.  M.  E.  Bogue.  B. 
C.  Spurrier.   W.  H.  Bland." 

The  corporation,  trustees  common-school 
district  No.  11,  Hardin  county,  Is  not  a  party, 
and  was  not  sued.  The  action  is  against  the 
four  guarantors  individually.  The  appel- 
lants filed  answer,  which  admitted  the  sign- 
ing of  the  obligation,  and  pleaded  it  was  to 
guaranty  that  the  corporation,  trustees  of 
school  district,  would  perform  the  contract  to 
repay  the  sum  borrowed.  They  pleaded  that 
at  the  time  of  the  execution  of  the  note  or 
obligation  the  corporation,  trustees  school  dis- 
trict, had,  by  the  erection  of  a  school  house, 
created  Indebtedness  in  excess  of  the  amount 
it  could,  under  the  constitution,  do  without  a 
vote  of  the  district,  and  that  such  vote  was 
not  had  or  taken,  and  they  therefore  pleaded 
that  the  contract  sued  on  was  ultra  vires  and 
void  as  to  the  principal,  the  trustees  of  the 
school  district,  and,  being  so,  was  not  enforce- 
able as  to  these  appellants,  guarantors  or 
sureties.  The  court  sustained  a  demurrer  to 
this  answer,  and  rendered  Judgment  for  ap- 
pellee for  the  full  amount,  and  from  that  Judg- 
ment this  appeal  Is  taken. 

We  are  of  opinion  that  the  answer  filed  by 
appellants  presents  no  defense  to  the  peti- 
tion. Conceding  that  the  facts  stated  In  the 
answer  are  true,— as  we  must  on  demurrer,— 
and  recognizing  that  the  provisions  of  section 
157  of  the  constitution  apply  to  common- 
school  districts,  as  was  held  In  the  case  of 
Com.  v.  Louisville  &  N.  R.  Co.  (Ky.)  48  S.  W. 
1092,  yet  the  facts  stated  constitute  no  de- 
fense. The  answer  pleads  and  the  obliga- 
tion Itself  shows  It  to  be  that  of  the  corpora- 
tion, trustees  of  common-school  district  No.  11, 
Hardin  county.  The  answer,  however,  falls 
to  allege  the  amount  of  the  Indebtedness  of 
the  school  district,  or  what  the  amount  of  the 
taxable  property  therein.  With  these  facts 
omitted,  the  plea  that  the  district  Is  In  debt 
exceeding  the  constitutional  limit  or  exceed- 
ing the  amount  of  its  annual  Income  is  but 


the  conclusion  of  the  pleader.  These  facts 
should  be  pleaded,  so  that  the  court  may 
know  whether  the  obligation  la  void  because 
In  excess  of  the  constitutional  limit  This 
direct  question  was  passed  on  In  the  case  of 
Turnpike  Road  Co.  v.  Wiggins  (Ky.)  47  S.  W. 
434.  In  the  answer  here  it  Is  pleaded  that 
the  district  was  Indebted  some  $1,500,  and 
that  this  sum  was  borrowed  of  appellee,  and 
paid  on  that  sum;  but  there  is  no  statement 
of  the  amount  of  taxable  property,  nor  of  the 
income  for  the  year.  Again,  the  three  trustees 
of  the  school  district  personally  undertook  to 
guaranty  the  payment  of  this  note.  If  they 
acted  ultra  vires  In  trying  to  bind  the  corpor- 
ation by  the  obligation,  they  cannot  now  be 
permitted  to  deny  their  knowledge  of  that 
fact,  and  they  would  be  estopped  to  plead  the 
nonliability  of  the  corporation  for  this  debt. 
They  must  hare  known  it  was  not  liable 
when  they  signed  the  obligation  of  guaranty. 
If  Bland  knew  of  these  facts  at  the  time  he 
signed  the  obligation  as  guarantor,  he  would 
likewise  be  estopped  to  plead  them  as  a  de- 
fense. The  contract  of  guaranty  Is  neces- 
sarily that  the  principal  has  ability  to  pay  as 
well  as  capacity  to  contract  to  pay,  and.  if 
the  principal  does  not  pay  when  due,  these 
appellants  will  themselves  pay.  In  this  case 
the  evident  purpose  was  to  guaranty  the  ca- 
pacity to  contract  There  could  be  no  doubt 
of  the  ability  of  the  district  to  ultimately 
pay.  We  are  of  the  opinion  that  the  appel- 
lants Perry,  Bogue,  and  Spurrier,  the  three 
trustees,  are  estopped  from  denying  their  lia- 
bility by  reason  of  the  nonliability  of  ths 
school  district,  because  they  knew  all  of  the 
facts  at  the  time  they  signed  the  obligation. 
We  are  also  of  opinion  that,  If  appellant  Bland 
Is  to  be  released  at  all  by  reason  of  the 
nonliability  of  the  district  it  Is  because  he 
signed  the  obligation  in  Ignorance  of  the  true 
facts;  and  to  make  out  his  defense  he  should 
affirmatively  plead  all  facts  necessary  there- 
to. This  he  failed  to  do.  The  demurrer  was 
properly  sustained.  Finding  no  error,  the 
Judgment  Is  affirmed,  with  damages. 


BURKE  v.  Sr.  LOUIS,  I.  M.  &  S.  RY.  CO. 
et  aL 

(Supreme  Court  of  Arkansas.    May  20,  1899.) 

BILL  TO  QUIET  TITLE — DISMISSAL — DEFEND- 
ANTS IN  ADVERSE  POSSESSION— FAILURE  TO 
TRANSFER  CAUSE  TO  LAW  DOCKET-RIGHT 
TO  COMPLAIN. 

1.  Where  a  bill  to  quiet  title  against  defend- 
ants in  adverse  possession  averred  that  plaintiff 
could  get  adequate  relief  only  In  equity,  and  a 
demurrer  thereto  for  WB.nt  of  jurisdiction  was 
sustained,  the  chancellor  properly  dismissed  th* 
bill  without  prejudice  to  bringing  a  suit  in  the 
proper  court,  though  he  might  hare  transferred 
the  cause  to  law  docket  in  accordance  with  Sand. 
&  H.  Dig.  g  6121. 

2.  It  is  too  late,  on  a  motion  for  a  rehearing 
of  the  appeal  from  the  dismissal  of  a  bill  to  quiet 
title  against  defendants  in  adverse  possession,  to 
complain  that  the  chancellor  did  not  order  the 
cause  transferred  to  the  circuit  court,  in  accord- 
ance with  Sand.  &  H.  Dig.  |  612L 
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On  rehearing.  Denied. 

For  former  opinion,  see  50  S.  W.  275. 

BUNX,  C.  J.  As  the  ground  for  this  mo- 
tion, it  is  stated  that  "this  court  erred  In 
holding  that  the  demurrer  of  the  defendants 
to  the  Jurisdiction  of  the  lower  court  was 
properly  sustained,  and  in  affirming  the  judg- 
ment appealed  from,  whereas  this  court 
should  have  reversed  the  cause,  and  directed 
the  lower  court  to  transfer  the  cause  to  the 
Pulaski  circuit  court,  in  accordance  with 
Sand.  &  H.  Dig.  {  6121."  The  appellant  con- 
tends that  this  cause  went  off  In  the  court 
below  on  the  ground  of  demurrer  that  an 
equity  court  was  without  jurisdiction,  and 
that  under  section  6121,  Sand.  &  H.  Dig.,  the 
bill  should  not  have  been  dismissed,  but  the 
court  should  have  transferred  the  cause  to 
the  Pulaski  circuit  court  This  theory  does 
not  appear  to  have  been  presented  or  even 
suggested  to  the  court  below;  nor  was  It  con- 
tended for  on  appeal  until  the  decree  was  af- 
firmed, and  then  only  by  way  of  motion  for 
new  trial.  It  would  have  been  but  fair  to 
the  chancellor  to  suggest  that,  Instead  of  an 
order  of  dismissal  on  sustaining  the  demur- 
rer to  the  complaint,  he  should  order  the 
proper  transfer  of  the  case  to  be  made;  for 
the  clause  of  said  section  6121  peculiarly  ap- 
plicable to  this  case,  as  between  the  appel- 
lant and  the  two  appellee  companies,  is  In 
these  words:  "If  any  defendant  in  a  cause 
in  equity  be  in  actual  possession  claiming  ad- 
verse title,  the  cause  as  to  him  shall  be  trans- 
ferred to  the  law  docket,"  or  to  the  law 
court,  as  plaintiff  and  appellant  now  con- 
tends for  the  first  time  in  his  motion  for  new 
trial.  The  complaint  In  this  case  was  to 
quiet  title,  or,  rather,  as  expressed  in  the 
prayer  of  the  complaint,  "that  the  pretended 
title  of  the  defendant  Little  Rock  Traction 
Railway  Company  be  annulled,  that  it  be  re- 
quired to  surrender  its  pretended  deed  for 
cancellation,  that  defendant  be  enjoined  from 
hereafter  asserting  title  to  It  [the  lot],"  and 
other  relief.  One  paragraph  of  the  complaint 
Is  in  these  words:  "Complainant  avers  that 
possession  of  said  property  by  him  Is  inade- 
quate relief;  that,  if  he  should  be  restored  to 
complete  possession,  the  defendant  would 
continue  to  publicly  assert  and  claim  title  to 
said  property  by  means  of  said  colorable 
deed,  and  to  prevent  complainant  from  sell- 
ing or  disposing  of  it  and  make  such  other 
use  of  it  as  he  has  a  right  to  do."  Here  he 
was  laying  his  grounds  for  equitable  relief, 
and  claiming  that  he  could  get  adequate  re- 
lief only  in  equity.  It  Is.  a  little  strange  that 
at  this  late  day  he  should  recant,  and  now 
ask  us  to  compel  the  chancellor  to  do  just 
what  he  (the  plaintiff)  would  not  permit  him 
to  do  when  before  him. 

To  the  original  complaint  a  demurrer  con- 
taining several  causes  was  interposed  (among 
them,  nonjoinder  of  parties),  and  was  sus- 
tained, with  leave  to  plaintiff  to  amend, 
which  he  did  by  making  the  unknown  heirs 


of  John  Burke  parties  defendant  This  was 
done  to  establish  title  in  himself,  without 
which  he  had  none.  This  amended  complaint 
was  also  demurred  to  on  several  grounds. 
In  the  meantime  the  plaintiff  had  voluntarily 
dismissed  his  complaint  as  to  the  unknown 
heirs  of  John  Burke,  and  thus  placed  himself 
just  where  he  started.  The  court  sustained 
the  last  demurrer,  as  he  did  the  first,  and 
dismissed  the  bill  for  want  of  equity,  but 
without  prejudice,  so  that  plaintiff  might 
bring  his  suit  in  the  proper  court,  should  he 
so  desire.  What  else  the  chancellor  could 
have  done,  to  harmony  with  plaintiff's  prayer, 
is  not  seen. .  The  chancellor  might  well  have 
ordered  the  transfer,  but  as  the  plaintiff 
made  no  complaint  nor  suggested  any  to  us 
on  appeal,  he  cannot  complain  at  this  time. 


ALKIKE  GROCERY  CO.  v.  JACKSON. 
(Supreme  Court  of  Arkansas.    May  13,  1899.) 

FRAUDULENT  CONVEYANCES — INTEREST  OF 
GRANTOR. 

A  husband  conveyed  his  homestead  to  de- 
fendant in  1888,  but  the  wife  did  not  join  in 
the  deed,  so  that  it  conveyed  nothing,  under  Act 
March  18,  1887  (Sand.  &  H.  Dig.  §  3713),  rela- 
tive to  homestead  deeds.  In  1892  defendant  con- 
veyed the  land  to  a  third  person  to  defraud  plain- 
tiff, who  had  sued  him.  Before  final  judgment 
in  the  suit  Act  April  13,  1893  (Sand.  &  H.  Dig. 
§  743),  was  passed,  which  validated  all  convey- 
ances that  were  ineffectual  by  reason  of  the 
1887  act  as  though  such  act  had  never  been 
passed.  Btld,  that  defendant  had  title  to  the 
land,  subject  to  the  right  of  dower  in  the  wife 
of  the  original  grantor,  so  that  his  interest  in  the 
lands,  could  be  subjected  to  execution  under  plain- 
tiffs judgment 

Appeal  from  circuit  court,  Benton  county; 
Edward  S.  McDaniel,  Judge. 

Bill  In  equity  by  the  Alkire  Grocery  Com- 
pany against  John  T.  Jackson  to  set  aside  a 
conveyance  as  in  fraud  of  creditors.  From  a 
decree  dismissing  the  bill,  complainant  ap- 
peals. Reversed. 

W.  L.  Stuckey  and  L.  H.  McGiU,  for  ap- 
pellant  T.  M.  Gunter,  for  appellee. 

BUNN,  C.  J.  The  plaintiff  and  appellant 
company,  a  Missouri  corporation,  recovered 
a  judgment  against  the  defendant  (the  appel- 
lee), John  T.  Jackson,  in  the  sum  of  $640  and 
costs.  In  the  Benton  circuit  court  on  the  8th 
October,  1894,  and  on  the  24th  November, 
1894,  filed  its  bill,  with  proper  allegations,  to 
set  aside  a  certain  conveyance  made  by  said 
defendant  to  his  mother,  and  to  subject  the 
lands  so  conveyed  to  the  satisfaction  of  its 
said  judgment  The  defendant  John  T. 
Jackson,  and  his  mother,  Elizabeth  Jackson 
(made  also  a  party  defendant  in  the  bill), 
filed  their  answer,  and  the  cause  was  heard 
upon  the  pleadings  and  testimony  in  the  case, 
and  the  chancellor  found  that  the  conveyance 
from  John  T.  Jackson  to  his  mother  was 
fraudulent  and  void  as  to  his  creditors,  and 
that  his  deed  from  his  father,  made  some 
years  previously,  was  void,  and  that  there- 
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fore,  he  conveyed  nothing  to  his  mother,  and 
so  dismissed  the  bill  tor  want  of  equity,  and 
the  plaintiff  company  appealed. 

The  history  of  the  case.  In  brief,  Is  as  fol- 
lows: Andrew  Jackson,  the  husband  of  Elis- 
abeth Jackson,  and  the  father  of  John  T. 
Jackson  and  N.  S.  Jackson,  was  the  owner 
of  the  lands  In  controversy,  and  occupied  the 
same  as  his  homestead,  being  married,  and 
the  bead  of  family,  as  aforesaid;  and  that  the 
same  was.  a  rural  homestead  containing  one 
hundred  and  twenty  acres,  and  valued  at  a 
sum  less  than  $2,500;  and  that  on  the  27th 
of  September,  1888,  subsequent  to  the  passage 
of  the  homestead  act  of  1887,  he  conveyed  to 
his  two  sons,  the  said  N.  S.  and  John  T. 
Jackson,  for  a  nominal  consideration,  his  said 
homestead,  and  his  wife  did  not  join  therein 
as  required  by  said  act,  in  order  to  make  the 
deed  valid.  In  the  years  1890  and  1891,  at 
Maysvllle,  In  Benton  county,  the  said  N.  S. 
Jackson  and  John  T.  Jackson  composed  a 
mercantile  firm  and  partnership,  and  carried 
on  business  as  such,  and  failed,  being  indebt- 
ed to  the  appellant  company  as  stated,  and 
perhaps  other  creditors,  and  were  insolvent 
The  plaintiff  first  brought  suit  in  the  Benton 
circuit  court  on  the  4th  December,  1891,  for 
this  debt,  against  N.  S.  Jackson  and  Andrew 
Jackson  as  partners.  N.  S.  Jackson  made 
default,  and  judgment  was  rendered  against 
him,  but  Andrew  Jackson,  the  father,  having 
made  showing  that  he  was  not  a  member  of 
the  partnership,  and  was  not,  therefore,  re- 
sponsible, and  John  T.  Jackson,  having  In- 
formed plaintiff's  counsel  that  be,  and  not 
his  father,  was  &  member  of  the  firm,  or  had 
been  during  the  period  of  its  existence,  the 
cause  was  dismissed  as  to  Andrew  Jackson 
without  prejudice;  and  on  the  9th  day  of 
March,  1893,  plaintiff  brought  its  suit  against 
said  Andrew  and  John  T.  Jackson  for  Bald 
debt.  In  said  circuit  court,  and  on  the  trial 
by  Jury  verdict  and  judgment  was  for  An- 
drew Jackson,  upon  his  defense  that  he  was 
not  a  partner  in  said  partnership,  and  final 
judgment  was  taken  by  default  against  the 
said  John  T.  Jackson,  and  still  remains  un- 
satisfied and  unreversed.  John  T.  Jackson, 
in  this  cause,  shows  that  he  was  a  minor 
during  the  life  of  this  partnership,  which 
ended  the  10th  March,  1891,  and  that  he  was 
born  in  July,  1870,  and  did  not  reach  his  ma- 
jority until  July,  1891,  after  the  close  of  the 
partnership;  but  the  judgment  was  against 
him  upon  suit  filed  after  his  arrival  at  his 
majority,  and  upon  due  personal  service,  and 
no  defense  of  any  kind  was  made  thereto. 
There  is  therefore  nothing  in  this  plea  of  in- 
fancy. On  the  27th  of  September,  1892,  the 
suit  against  Andrew  and  N.  S.  Jackson  was 
dismissed '  without  prejudice,  as  to  Andrew 
Jackson,  on  it  being  suggested  that  John  T. 
Jackson  had  been  a  member  of  the  firm  of 
N.  S.  Jackson  &  Co.,  and  on  the  9th  of  March, 
1893,  the  suit  was  instituted  against  Andrew 
and  John  T.  Jackson,  and  judgment  after- 
wards taken  by  default  against  the  latter. 


Between  the  dismissal  of  the  one  suit  and  the 
institution  of  the  other,  John  T.  Jackson  con- 
veyed his  half  Interest  In  the  homestead  to 
his  mother,  to  wit,  the  27th  day  of  Septem- 
ber, 1892,  the  very  day  upon  which  the  first 
suit  was  dismissed  as  to  Andrew  Jackson,  as 
aforesaid.  The  court  found  that  this  deed 
was  without  consideration,  and  was  executed 
In  fraud  of  the  creditors  of  John  T.  Jackson. 
On  the  other  hand,  the  appellee  contends  that 
John  T.  Jackson  had  nothing  to  convey  by  his 
deed  to  his  mother,  his  deed  from  his  father 
being  void  under  the  act  of  1887,  under  which 
only  he  held;  and  the  circuit  court  in  chan- 
cery sustained  this  view  of  it  While  it  Is 
true  that  the  deed  of  1888  from  father  to  the 
sons  was  void  under  the  act  of  1887,  the  wife 
not  having  joined  In  the  execution  of  it,  the 
same  was  validated  as  a  conveyance  from 
the  father  alone  by  the  subsequent  act  ap- 
proved April  18,  1893.  Therefore,  subject  to 
his  mother's  dower,  yet  Inchoate  (for  she  had 
never  signed  her  relinquishment  of  it),  John 
T.  Jackson  was  the  owner  of  an  undivided 
one-half  interest  in  this  homestead— a  half 
interest  of  all  that  the  father  had  therein— 
at  the  time  he  undertook  to  and  did  convey 
to  his  mother.  Being  in  debt  and  insolvent 
at  the  time,  his  voluntary  conveyance  of  his 
interest  In  this  property  was,  as  found  by  the 
circuit  court,  fraudulent  as  to  his  creditors, 
and  therefore  void  as  to  them.  But  the  cir- 
cuit court  erred  in  holding  that  he  had  noth- 
ing to  convey  when  he  conveyed  to  his  moth- 
er, for,  while  his  title  was  at  first  void,  It 
was  subsequently  (and  before  the  rendition  of 
the  judgment  against  him)  made  valid  by  re- 
moval of  the  legal  obstacle  to  its  validity, 
and  in  this  shape  was  conveyed  to  his  moth- 
er,—a  valuable,  subsisting  right  in  the  lands. 
His  Interest  In  said  lands  should  have  been 
made  subject  to  sale  under  execution  upon 
appellant's  judgment  by  the  court  below, 
and,  falling  to  so  decree,  there  was  error  in 
the  decree  rendered.  The  decree  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  order  a  sale  of  John  T.  Jackson's 
one-half  Interest  In  said  lands,  subject  to  the 
dower  Interest  of  the  mother,  and  for  such 
other  proceedings  as  may  not  be  inconsistent 
herewith. 


SPARKS  v.  ROBINSON. 

(Supreme  Court  of  Arkansas.    May  13,  1899.) 

USURY— BILL  OF  SALES— CHATTEL.  MORTGAGE 
—APPEAL — REVIEW — JUSTICES  OF 
THE  PEACE — PLEXDING. 

1.  Plaintiff  received  $8  of  defendant,  and  turn- 
ed over  to  him  a  $46  sewing  machine.  A  bill  of 
sale  was  executed,  reciting  $8  as  the  considera- 
tion, and  reserving  to  the  seller  the  right  to 
redeem  in  one  month,  on  presenting  the  ticket 
of  sale,  which  provided  that  the  holder  might, 
within  30  days,  have  "the  option  of  purchasing 
any  one  article,  in  the  buyer  s  place  "that  is  for 
sale,  at  a  price  not  to  exceed  10  per  cent  above 
its  actual  cost,  including  one  sewing  machine,  $8, 
if  preferred."  Like  tickets  were  issued  each 
month.  Plaintiff  testified  she  put  up  the  machine 
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as  collateral  for  the  loan,  agreeing  to  pay  80 
cents  a  month  for  the  use  of  the  money,  and  that 
defendant  stated  he  would  not  give  np  the  ma- 
chine unless  the  interest  was  paid.  Defend- 
ant testified  that  he  told  plaintiff  he  was  not  al- 
lowed to  charge  interest,  and  that  he  accepted  80 
cents  a  month  with  the  distinct  understanding 
that  it  was  not  Interest.  Held,  that  the  alleged 
bill  of  sale  was  a  mortgage,  and  that  the  trans- 
action was  in  reality  a  loan  at  10  per  cent  a 
month,  so  as  to  be  usurious  and  void. 

2.  The  objection  that  the .  damages  are  ex- 
cessive cannot  be  urged  on  appeal,  where  not 
made  a  ground  of  the  motion  for  a  new  trial. 

3.  In  replevin  proceedings  in  a  justice's  court, 
where  written  pleadings  are  not  required,  it  is 
not  necessary  to  specifically  plead  usury. 

Appeal  from  circuit  court,  Pulaski  county; 
Joseph  W.  Martin,  Judge. 

Replevin  by  Mrs.  R.  J.  Robinson  against 
W.  A.  Sparks.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Appellee  received  of  appellant  the  sum  of 
$8,  and  turned  over  to  him  a  sewing  machine 
valued  at  $45.  Appellee  claims  that  she  let 
appellant  have  the  machine  as  surety  for  the 
sum  of  $8  borrowed  of  appellant  Appellant 
contends  that  he  bought  the  machine  of  ap- 
pellee. At  the  time  of  the  transaction  the  fol- 
lowing Instrument  was  signed  bj  appellant 
and  appellee:  "No.  1,866.  Price,  $8.00.  Ab- 
solute BUI  of  Sale  to  Capital  Loan  Office,  108 
East  Markham  St.  Little  Rock,  Nov.  16, 
1895.  Sold,  with  the  right  of  redemption,  by 
R.  J.  Robinson,  of  1528  North  street,  to  W.  A. 
Sparks,  one  Singer  sewing  machine,  for  the 
sum  of  eight  dollars.  The  vendor,  undersign- 
ed, reserves  the  right  to  redeem  said  article 
by  the  16th  day  of  December,  1895,  and  to 
reimburse  the  price  for  said  article.  After 
that  date,  If  said  article  is  not  redeemed  as 
aforesaid,  I,  W.  A.  Sparks,  become  the  abso- 
lute owner  of  same,  without  default  to  vendor. 
W.  A.  Sparks  is  not  responsible  for  the  loss  or 
damage  of  said  article  by  fire,  robbery,  or  de- 
terioration of  any  kind.  It  Is  further  agreed 
and  understood  that  no  article  will  be  shown 
or  returned  without  this  ticket  of  sale.  This 
done  and  passed  upon  at  Little  Rock,  Ark., 
on  date  aforesaid.  Mrs.  R  J.  Robinson,  Ven- 
dor. W.  A.  Sparks,  Buyer."  The  form  of 
the  ticket  of  sale  which  the  proof  shows  was 
issued  monthly  was  as  follows:  "This  Is  to 
certify  that  If  the  holder  of  this  certificate 
presents  the  same  at  my  office,  at  105  East 
Markham  street  not  later  than  thirty  days 
from  date,  he  has  the  option  of  purchasing 
any  one  article  of  merchandise  in  my  place  of 
business  that  is  for  sale  at  a  price  not  to  ex- 
ceed ten  per  cent  above  Its  actual  cost  In- 
cluding one  sewing  machine,  $8.00,  If  prefer- 
red. This  offer  will  be  void  after  thirty  days 
from  date.  All  goods  bought  and  sold  for 
cash.  [Signed]  W.  A  Sparks."  One  of  these 
tickets,  as  Indicated  by  the  purported  bill  of 
sale,  supra,  was  issued  to  appellee  when  she 
signed  the  alleged  bill  of  sale.  The  testimony 
of  appellee  was  to  the  effect  that  she  borrow- 
ed of  Sparks  $8,  and  that  she  understood  at 
the  time  that  she  was  to  pay  80  cents  per 
month  for  the  use  of  it   She  stated  that  she 


left  the  machine  with  Sparks  for  the  sole  pur- 
pose of  borrowing  money  on  It  "Tnere  was 
nothing  said,"  quoting  the  witness,  "about  In- 
terest when  I  pawned  the  machine,  but  I 
knew  I  would  have  to  pay  ten  per  cent  a 
month,  and  when  I  went  back  next  month  he 
(Sparks)  said  the  Interest  was  80  cents.  I 
asked  him  If  I  could  get  the  machine  with  $8, 
and  he  (Sparks)  said  not  unless  I  paid  the  In- 
terest." The  testimony  on  behalf  of  appel- 
lant Is,  In  substance,  as  follows:  Sparks  testi- 
fied "that  she  [Mrs.  Robinson]  said  she  could 
get  along  on  $8.  I  let  her  have  $8  on  the  ma- 
chine; that  Is,  I  bought  It  from  her,  and  took 
a  bill  of  sale  for  It"  Nothing  whatever  was 
said  about  interest  She  returned  In  about  a 
month  to  pay  interest  and  to  get  him  to  keep 
the  machine  a  month  longer.  He  said  he 
could  not,  and  did  not  accept  Interest.  He 
told  her  that  If  she  took  the  machine  then  It 
would  cost  her  $8  and  whatever  she  might  be 
disposed  to  give  in  addition.  She  said  she 
was  going  to  move,  and  would  like  for  him  to 
keep  It  as  she  didn't  need  It,  and  didn't  want 
to  be  bothered  with  It  She  then  wanted  to 
pay  him  a  dollar  per  month  storage  on  It 
She  offered  80  cents  per  month,  saying  it  was 
the  same  amount  other  pawnbrokers  would 
charge  her  Interest  He  (Sparks)  accepted  80 
cents  per  month,  with  the  distinct  understand- 
ing that  it  was  not  interest.  Sparks  further 
stated  that  be  made  no  contract  whatever  for 
Interest  on  any  of  his  loans;  that  he  trusted 
to  a  man's  honor  as  to  what  he  should  pay 
him  (Sparks)  for  the  use  of  his  money.  He 
expected  something  for  the  use  of  the  $8. 
Sparks  was  corroborated  by  Another  witness 
as  to  the  conversation  between  himself  and  ' 
Mrs.  Robinson  about  storing  the  machine,  and 
her  offering  $1  per  month,  and  his  refusing, 
and  accepting  80  cents,  and  telling  her,  at  the  ■ 
time,  that  he  could  not  charge  Interest;  that 
the  law  did  not  allow  that  The  action  was 
replevin.  The  court  rendered  judgment  for 
appellee  for  the  return  of  the  machine,  or  its 
value,  $45,  and  $25  damages. 

Fulk,  Fulk  &  Fulk,  for  appellant   W.  O. 
Adam  son,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  There 
was  evidence  to  support  the  finding  that  the 
transaction  reflected  by  the  above  facts  was 
a  loan  of  money  at  the  rate  of  10  per  cent,  per 
month,  and  that  it  was  usurious  and  void. 
The  court  was  clearly  justified  in  concluding 
that  the  Instrument  purporting  to  be  a  bill  of 
sale,  although  absolute  on  its  face,  was  in- 
tended by  the  parties  as  nothing  more  than 
a  security  for  the  money  advanced.  The 
right  of  redemption  was  reserved  to  the  gran- 
tor in  the  face  of  the  Instrument  and  the  ex- 
traneous proof  warranted  the  conclusion  that 
the  Instrument  was  intended  as  a  mortgage. 
Stryker  v.  Hereby,  38  Ark.  261.  In  case  of  a 
mortgage,  the  mortgagee  becomes  the  abso- 
lute owner,  where  there  Is  a  failure  to  pay 
and  no  redemption. 
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The  Instrument  Itself,  and  the  sales  ticket 
given  with  It,  show  that  the  grantor  had  the 
privilege  of  redeeming  In  SO  days,  by  paying 
the  principal  and  not  exceeding  10  per  cent, 
and  the  proof  shows  that,  at  the  end  of  each 
month,  the  80  cents,  or  10  per  cent  per  month, 
was  collected,  and  another  sales  ticket  was  Is- 
sued granting  the  same  privilege.  And  this 
might  be  continued  ad  Infinitum.  The  law 
shells  the  covering  and  extracts  the  kernel. 
Names  amount  to  nothing,  when  they  fall  to 
designate  the  facts.  We  are  of  the  opinion 
that  the  court  was  justified  In  concluding  that 
the  papers  called  bill  of  sale  and  sales  tickets 
were  nothing  more  nor  less  than  a  shift  for 
a  usurious  loan  of  money.  Tlllar  v.  Cleve- 
land, 47  Ark.  287,  1  S.  W.  516;  Bllenbogen 
v.  Griffey,  66  Ark.  270,  18  S.  W.  126,  and 
cases  there  cited. 

The  damages  may  be  excessive,  but  this 
was  not  made  a  ground  of  the  motion  for  new 
trial.  No  written  pleadings  were  necessary, 
and  the  proof  raises  the  Issue  of  usury.  Af- 
firm the  judgment 


FLOWERS  v.  JACKSON. 
(Supreme  Court  of  Arkansas.    May  13,  1890.) 
APPEARANCE— WAIVER  OF  SERVICE. 

1.  The  entry  of  an  order  that  the  cause  "is 
hereby  continued  by  consent"  does  not  show  such 
an  appearance  and  waiver  of  service  as  will  sup- 
port a  judgment  by  default. 

2.  Wh  ere  a  judgment  by  default  had  been  re- 
versed on  defendant's  voluntary  appearance  and 
appeal,  because  the  wrif  was  not  served,  the 
cause  will  be  remanded  to  the  lower,  court,  to 
.proceed  as  if  the  writ  had  been  served. 

Appeal  from  circuit  court,  Ashley  county; 
Marcus  L.  Hawkins,  Judge. 

Action  for  unlawful  detainer  by  T.  A. 
Jackson  against  W.  J.  Flowers.  There  was 
judgment  for  plaintiff  by  default  and  defend- 
ant appeals.  Reversed. 

R.  B.  Craig,  for  appellant  6.  W.  Norman, 
for  appellee. 

BATTLE,  J.  T.  A.  Jackson  brought  an  ac- 
tion of  forcible  entry  and  detainer  against 
W.  J.  Flowers  In  the  Ashley  circuit  court  for 
the  possession  of  a  certain  tract  of  land.  He 
sued  out  a  writ  of  possession,  directed  to  the 
sheriff  of  Ashley  county,  and  commanding 
him  to  deliver  the  possession  of  the  land  to 
the  plaintiff,  and  to  summon  the  defendant 
to  appear  In  court  on  the  1st  day  of  August 
(1895)  term,  and  answer  the  plaintiff  in  the 
action.  It  does  not  appear  that  any  part 
of  the  writ  was  served.  No  return  showing 
service  was  made  by  the  sheriff.  A  judg- 
ment by  default  was,  however,  rendered 
against  the  defendant  for  the  possession  of 
the  land,  and  for  $47  for  rent  and  damages, 
and  for  the  costs  of  the  action.  From  this 
judgment  the  defendant  has  appealed. 

The  court  erred  In  rendering  judgment 
without  legal  service  of  the  writ  upon  the 
defendant   But  appellee  Insists  that  service 


was  waived,  at  a  term  previous  to  the  term 
at  which  the  judgment  was  rendered,  by 
the  appellant  appearing  and  consenting  that 
the  action  be  continued.  The  only  evidence 
in  the  record  of  the  truth  of  this  statement 
is  an  order  In  the  words  following:  "It  is 
ordered  that  this  cause  be,  and  the  same  Is 
hereby,  continued  by  consent"  This  conten- 
tion is  sufficiently  answered  in  HIgglns  v. 
Beckwith,  102  Mo.  463,  14  S.  W.  933,  as  fol- 
lows: "Nor  was  any  Jurisdiction  acquired 
over  the  defendant  by  reason  of  the  entry 
of  record,  •  •  *  whereby  the  court  or- 
dered that  the  'cause  be  continued  by  con- 
sent' The  appearance  of  the  defendant  had 
never  been  entered,  so  far  as  the  record 
shows,  nor  that  he  was  present  in  court  and 
so  it  would  require  a  record  entry  of  more 
affirmative  character  to  show  jurisdiction  ac- 
quired over  him.  Non  constat,  but  that  the 
cause  was  continued  by  agreement  of  the 
plaintiff,  or  upon  correspondence  with  the  de- 
fendant" 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  but  as  the  defendant  has  vol- 
untarily appeared  and  prosecuted  an  appeal, 
the  cause  will  be  remanded,  with  instructions 
to  the  court  to  proceed  as  it  could  If  he  had 
been  duly  and  in  due  time  served  with  pro- 


STATE  v.  MOLLINEAUX. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23,  1899.) 

HOMICIDE — EVIDENCE — CONTINUANCE — 
DISCHARGE. 

1.  Accused,  while  drunk,  or  pretending  so  to 
be,  went  into  the  store  of  deceased,  made  nimself 
offensive  by  his  obscene  and  vulgar  language,  ob- 
tained a  knife  on  pretense  of  purchase,  and  start- 
ed off  without  paying  for  it  He  continued  his 
boisterous  conduct,  until  deceased  was  forced  to 
put  him  out  He  then  cursed  deceased,  and  de- 
nounced him  as  a  coward,  and,  as  deceased  step- 
ped off  the  platform  in  front  of  the  store  towards 
him,  he  shot  him.  Held,  that  a  verdict  of  murder 
in  the  second  degree  was  justified. 

2.  Where  there  is  only  one  continuance  by  the 
state,  accused  is  not  entitled  to  a  discharge,  un- 
der Rev.  St.  1889,  I  4222,  requiring  a  discharge 
if  accused  be  not  brought  to  trial  during  the  sec- 
ond term,  unless  the  delay  was  caused  by  his 
fault 

Appeal  from  circuit  court,  Bollinger  county; 
James  D.  Fox,  Judge. 

William  Mollineaux  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Wm.  M.  Morgan,  for  appellant.  Edward  C. 
Crow,  Atty.  Gen.,  and  Sam.  B.  Jeffries,  Asst 
Arty.  Gen.,  for  the  State. 

GANTT,  P.  J.  The  defendant  was  Indicted 
for  the  murder  of  William  C.  Yount  in  Bol- 
linger county,  on  the  7th  day  of  February, 
1896.  He  was  duly  arraigned,  and  entered 
his  plea  of  not  guilty.  He  was  tried,  and 
convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  85 
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yean.  He  has  filed  no  brief,  and  we  have 
been  compelled  to  read  the  record  In  search 
for  the  cause  of  this  appeal.  The  evidence 
established  that  deceased  was  a  merchant  at 
Patton,  In  Bollinger  county.  On  the  after- 
noon of  February  7, 1886,  the  defendant  came 
into  the  store,  and  was  either  intoxicated,  or 
simulated  that  he  was.  He  said  he  desired 
to  purchase  a  dirkknife.  Deceased  told  him 
he  did  not  hare  any,  but  proffered  to  sell  him 
an  ordinary  pocketknife.  Defendant,  after 
much  obscene  language,  finally  took  one,  and 
started  out  without  paying  for  it  Deceased 
requested  him  to  return  the  knife  or  pay  for 
it.  Finally,  a  brother  of  defendant  took  the 
knife,  and  returned  It  to  deceased.  Defend- 
ant then  Jumped  on  the  counter,  and  began 
to  swear  he  could  beat  any  man  at  a  game  of 
euchre.  Deceased  told  him  he  did  not  keep 
a  saloon  or  gambling  house,  and  that  he  must 
stop  swearing  in  the  store;  that  his  wife 
was  in  another  portion,  and  he  did  not  want 
her  subjected  to  such  conduct.  Defendant 
continued  his  boisterous  conduct,  until  de- 
ceased took  hold  of  him,  and  pushed  him 
along  to  the  door,  and  out  At  this  defendant 
began  to  curse,  and  denounce  deceased  as  a 
coward.  Deceased  remonstrated  with  him, 
but  he  continued  until  deceased  stepped  down 
off  of  the  little  platform  In  front  of  the  store, 
and  as  he  did  defendant  shot  him,  and  thus 
inflicted  the  wound  which  resulted  in  the 
death  of  deceased.  Deceased  grasped  defend- 
ant, and  undertook  to  take  the  revolver  from 
him,  and,  by  the  aid  of  others,  finally  succeed- 
ed in  doing  so.  Defendant  went  to  his  horse, 
mounted,  and  fled.  He  was  pursued  and  cap- 
tured. In  talking  with  his  captor,  he  stated 
that  he  had  aimed  to  kill  when  he  shot  de- 
ceased. 

The  record  discloses  that  defendant  went 
Into  the  store  of  deceased,  and  made  himself 
offensive  by  his  obscene  and  vulgar  language; 
that  he  obtained  a  knife  on  pretense  of  pur- 
chase, and  started  off  without  paying  for  It; 
that  his  conduct  became  so  offensive  that  the 
proprietor  was  compelled  to  put  him  out;  that 
he  then  cursed  and  challenged  the  proprietor, 
until  he  induced  him  to  step  down  from  his 
porch,  and  thereupon  shot  him  with  a  re- 
volver; that  the  difficulty  was  altogether  un- 
"sought  by  deceased;  that  he  endeavored  to 
placate  defendant,  but  was  finally  betrayed 
into  starting  in  the  direction  of  defendant 
by  the  most  insulting  epithets. '  There  was 
ample  evidence  from  which  the  jury  might 
well  have  found  that  defendant  deliberately 
and  premedltately  sought  to  engage  deceased 
in  the  difficulty  with  the  design  of  slaying 
him.  The  jury  found  him  guilty  of  murder 
in  the  second  degree,  and  the  evidence  would 
have  justified  a  finding  of  murder  in  the  first 
degree. 

Taking  the  motion  for  a  new  trial  as  an 
assignment  of  errors,  we  will  discuss  the  sev- 
eral grounds. 

1.  The  motion  for  a  discharge  was  prop- 
erly overruled.  The  record  discloses  only  one 


application  by  the  state  for  a  continuance. 
It  Is  only  when  the  state  is  In  fault  that  the 
defendant  can  claim  the  statutory  discharge 
provided  in  section  4222,  Rev.  St  1889. 

2".  We  find  no  incompetent  evidence  admit- 
ted over  the  objections  and  exceptions  of  de- 
fendant 

8.  The  instructions  were  full,  meeting  ev- 
ery phase  of  the  evidence,  and  such  as  have 
been  often  fully  approved  by  this  court.  It 
is  entirely  unnecessary  to  reproduce  them. 
Something  Is  said  about  the  refusal  of  certain 
instructions  prayed  by  defendant,  but  they 
are  not  incorporated  in  the  record,  and  the 
clerk  certifies  no  such  instructions  are  on  file 
in  his  office;  and  the  same  may  be  remarked 
as  to  the  remarks  of  counsel.  The  motion 
for  new  trial  does  not  contain  the  alleged 
Improper  remarks,  and  hence  they  cannot  be 
reviewed  by  this  court  The  verdict  being 
amply  supported  by  the  evidence,  must  stand. 
The  judgment  is  accordingly  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


CROSS  LAND  v.  ADMIRK. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  23,  1899.) 

BILL  OF  EXCEPTIONS — MINUTES  OF  COURT— 
SERVICE  BY  PUBLICATION— JUDGMENT. 

1.  Matters  which  are  certified  by  the  judge  in 
the  minutes  of  the  court  need  not  be  incorpo- 
rated into  a  bill  of  exceptions,  and  certified  by 
him,  in  order  to  receive  the  consideration  of  the 
appellate  court 

2.  Defendant  was  a  resident  of  the  state,  and  a 
petition  was  filed  and  a  summons  issued  against 
him  as  such,  without  any  affidavit  of  nonresi- 
dence.  On  a  non  est  return  of  the  summons,  an 
order  of  publication  was  issued  against  him  as 
a  nonresident,  and  on  proof  of  publication  the 
judgment  was  rendered.  Held,  that  the  court 
had  no  jurisdiction  to  enter  such  judgment 

Appeal  from  circuit  court,  Lincoln  county; 
E.  M.  Hughes,  Judge. 

Action  of  ejectment  brought  by  Washing- 
ton Crossland  against  James  C.  Admire. 
From  a  judgment  in  favor  of  defendant 
plaintiff  appealed.  Reversed. 

Jas.  M.  Lewis  and  Chas.  M.  Napton,  for  ap- 
pellant   Norton  &  Avery,  for  respondent 

BRACE,  P.  J.  This  is  an  action  in  eject- 
ment to  recover  an  80-acre  tract  of  land  in 
Lincoln  county.  The  petition  Is  in  common 
form.  The  defendant  though  duly  summon- 
ed, did  not  answer  or  otherwise  plead,  and 
final  judgment  was  entered  against  him. 
Afterwards,  upon  the  same  day,  on  motion  of 
defendant  the  judgment  was  set  aside,  and 
from  the  order  setting  aside  the  judgment  the 
plaintiff  appealed  to  this  court,  where  the  ap- 
peal was  dismissed  on  the  21st  of  November, 
1893.  118  Mo.  87,  24  S.  W.  154.  The  record 
entries  of  the  proceedings  thereafter  had  in 
the  case,  as  shown  by  the  transcript  filed 
herein,  are  as  follows,  omitting  caption  and 
immaterial   matters:    Mandate  of  supreme 
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court  "filed  In  vacation  December  If,  1893." 
"April  4,  189V  "ninth  day  of  spring  term," 
"continued."  "Oct  9,  1894,"  "second  day  of 
fall  term,"  "plaintiff,  by  leave  of  court,  with- 
draws his  application  for  a  change  of  venue 
In  this  cause,"  and  on  the  same  day  "plaintiff 
presents  his  bond  for  costs,  *  •  *  which 
said  bond  is  by  the  court  approved  and  order- 
ed filed."  "And  afterwards,  on  the  19th  day 
of  December,  1896,  It  being  the  10th  day  of 
the  fall  adjourned  term,  1895,  the  following 
further  proceedings  were  had  in  said  cause, 
to  wit:  Now  here,  on  this  day,  come  the 
parties  to  this  suit,  by  their  attorneys,  and, 
all  matters  and  things  herein  contained  being 
submitted  to  the  court  of  the  following  de- 
scribed lands,  to  wit,  west  half  of  the  north- 
east quarter  of  section  15,  township  49,  range 
2  east,  containing  80  acres;  the  court,  after 
hearing  all  the  evidence  In  the  cause,  and 
argument  of  counsel,  renders  a  verdict  In  favor 
of  defendant  for  the  possession  of  the  follow- 
ing described  premises,  situated  in  Lincoln 
county,  Missouri,  to  wit,  the  west  half  of  the 
northeast  quarter  of  section  16,  containing  80 
acres.  It  is  ordered  and  adjudged  by  the 
court  that  defendant  have  and  recover .  of 
plaintiff,  and  George  Grassland  and  James  M. 
Lewis,  as  his  sureties,  his  costs  and  charges 
herein  Incurred,  and  that  he  have  execution 
issued  therefor."  Afterwards,  on  the  same 
day,  plaintiff,  by  his  attorneys,  "file  motion 
for  new  trial  In  words  and  figures  as  follows, 
to  wit"  (setting  out  motion),  and  on  the  same 
day:  "Now  here,  on  this  day,  come  the  par- 
ties to  this  suit,  by  their  attorneys,  and,  the 
motion  heretofore  filed  for  a  new  trial  being 
taken  up,  and  submitted  to  the  court,  is  by 
the  court  continued."  "And  afterwards,  to 
wit,  on  the  23d  of  March,  1896,  it  being  the 
first  day  of  spring  term,  1896,  the  following 
further  proceedings  were  had  In  said  cause, 
to  wit:  Now  here,  on  this  day,  come  the 
parties  to  this  suit,  by  their  respective  attor- 
neys, and,  the  motion  for  a  new  trial  hereto- 
fore filed  being  taken  up,  and  submitted  to  the 
court,  Is  by  the  court  overruled.  Affidavit 
for  appeal  filed.  Appeal  granted.  Bond  ap- 
proved. Bill  of  exceptions  to  be  filed  In  30 
days  after  end  of  term."  "Afterwards,  to 
wit,  on  the  2d  day  of  April,  1896,  9th  day  of 
spring  term,  the  plaintiff  filed  with  the  clerk 
of  the  circuit  court  of  Lincoln  county  his  affi- 
davit for  appeal,  In  words  and  figures  as  fol- 
lows, to  wit"  (then  follows  a  copy  of  the  en- 
try of  the  filing  of  the  affidavit,  and  appeal 
bond,  a  copy  thereof,  and  Its  approval  In  open 
court  on  the  same  day).  The  next  entry  Is 
as  follows:  "And  afterwards,  to  wit,  on  the 
6th  day  of  May,  1896,  In  vacation,  the  plain- 
tiff filed  his  bill  of  exceptions,  in  words  and 
figures  as  follows,  to  wit,"  and  then  follows 
the  bill  of  exceptions,  duly  authenticated  by 
the  Judge  on  the  4th  of  May,  1896,  with  the 
following  subscription:  "We  agree  to  the 
foregoing  bill  of  exceptions.  April  20,  1896," 
signed  by  the  attorneys  for  both  sides. 
L  The  foregoing  complete  abstract  of  the 


record  entries  has  been  made  and  set  oat  In 

view  of  the  contention  of  counsel  for  respond- 
ent that  the  bill  of  exceptions  is  insufficient. 
In  that  It  falls  to  show  that  the  motion  for  a 
new  trial  was  filed  during  the  term  at  which 
the  case  was  tried,  and  continued  to  the  next 
term,  that  leave  was  given  plaintiff  to  file 
the  bin  in  vacation,  and  that  the  appeal  was 
taken  during  the  term  at  which  the  case  was 
determined.  It  Is  not  contended  that  these 
matters  were  not  shown  by  the  record  en- 
tries, bat  that  they  must  be  shown  by  the 
bill,  and,  not  having  been  so  shown,  the  bill 
constitutes  no  part  of  the  record,  and  there  is 
nothing  before  this  court  for  review  except 
"the  record  proper,"  which,  it  Is  contended, 
under  our  decisions  consists  only  of  the  "peti- 
tion, summons,  and  all  subsequent  pleadings. 
Including  the  verdict  and  Judgment"  If  this 
contention  could  be  sustained,  the  defendant 
would  then  have  to  be  put  in  the  same  snort 
harness  with  the  plaintiff,  with  a  result  any- 
thing but  beneficial  to  him,  since  "the  record 
proper,"  which  shows  a  judgment  In  his 
favor,  shows  also  a  good  petition  for  the 
plaintiff,  and  no  defense  thereto  by  demurrer, 
answer,  or  otherwise;  and  the  judgment  there- 
on should  have  been  for  the  plaintiff,  Instead 
of  for  the  defendant,  who  had  nothing  to  rest 
a  judgment  upon  In  his  favor,  and  the  conse- 
quence would  be  a  reversal.  But  the  position 
Is  untenable.  Surely,  there  can  be  no  sound 
rule  of  law  requiring  a  bill  of  exceptions  to 
be  reviewed  in  order  to  determine  whether  or 
not  the  matters  therein  contained  may  be  re- 
viewed. The  contention  seems  to  receive 
support  however,  from  the  opinion  of  the 
majority  of  the  court  in  Holt  v.  Simmons,  14 
Mo.  App.  451,  In  which  a  number  of  de- 
cisions of  this  court  are  cited.  The  fallacy 
of  the  position,  however,  Is  well  exposed  In 
the  dissenting  opinion  of  Thompson,  J.,  In 
that  case,  who  failed  to  find  any  support  for 
It  In  the  cases  cited  by  the  majority,  and  In 
which  he  well  says:  "The  only  person  who 
can  certify  the  rulings  of  the  court  made  In 
the  progress  of  the  cause  so  that  they  can  be 
noticed  In  an  appellate  court  is  the  Judge 
himself.  It  therefore  follows  that  matters  of 
exception  must  be  certified  by  him  In  a  bill  of 
exceptions,  for  the  reason  that  such  matters 
are  not  already  certified  by  him  on  the  min- 
utes. Bat  matters  which  are  certified  by 
him  on  the  minutes  need  not  be  again  certified 
by  him  In  a  bill  of  exceptions,  because  this 
would  be  a  work  of  supererogation."  The 
cases  cited  are  some  of  those  in  which  it  was 
determined  what  Is  matter  of  exception,  and 
what  belongs  to  the  record  proper,  but  they 
are  far  from  holding  that  the  rulings  and  pro- 
ceedings of  the  court  In  the  case  not  excepted 
to  must  be  evidenced  by  and  certified  to  the 
appellate  court  in  the  bill  of  exceptions.  The 
filing  of  the  motion  for  a  new  trial,  its  con- 
tinuance, the  leave  given  to  file  a  bill  of  ex- 
ceptions In  vacation,  and  the  granting  of  the 
appeal,  were  not  matters  excepted  to,  and 
had  no  place  In  the  bill  of  exceptions.  They 
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were  a  part  of  the  proceedings  of  the  court 
In  the  case,  properly  manifested  by  the  record 
thereof,  and  properly  certified  to  this  court  In 
the  transcript  of  that  record. 

2.  Although  the  record  fails  to  show  that 
any  answer  was  ever  filed,  It  appears  from 
the  bill  of  exceptions  that  the  case  was  tried 
In  the  court  below  as  if  there  had  been,  and 
we  shall  so  treat  the  case  here,  as  we  hare 
heretofore  done  in  other  cases  where  the  rec- 
ord failed  to  show  that  issue  was  joined  by 
reply  to  answer.  It  was  admitted  on  the 
trial  that  the  title  to  the  premises  was  in  the 
plaintiff,  unless  his  title  was  devested  by  a 
sheriff's  deed  made  in  pursuance  of  a  sale, 
under  an  execution  on  a  Judgment  for  delin- 
quent taxes  against  him.  He  was  a  resident 
of  the  state.  The  petition  was  filed  and  sum- 
mons issued  against  him  as  such,  without  any 
affidavit  of  nonresldence.  Upon  a  non  est  re- 
turn of  the  summons,  an  order  of  publication 
was  issued  against  him  as  a  nonresident,  and 
upon  proof  of  publication  of  the  order  the 
judgment  was  rendered.  The  only  question 
tn  the  case  is  whether  the  circuit  court,  by 
such  publication,  acquired- jurisdiction  to  ren- 
der the  judgment.  This  question  was  care- 
fully considered  in  the  recent  case  of  Tooker 
v.  Leake  (Mo.  Sup.;  decided  Dec.  8,  1898)  48 
S.  W.  638,  In  which  It  was  held  that  service 
by  such  a  publication  under  such  circumstan- 
ces conferred  no  jurisdiction  upon  the  circuit 
court  to  render  the  judgment  That  case  is 
decisive  of  the  question,  and  the  judgment  of 
the  circuit  court  must  be  reversed.  It  is  ac- 
cordingly so  ordered,  and  that  the  cause  be 
remanded  to  the  circuit  court,  with  directions 
to  enter  up  judgment  for  plaintiff  for  posses- 
sion of  the  premises,  and  for  rents  and  profits, 
after  due  inquiry  as  to  the  value  thereof.  All 
concur. 


BETHUNE  et  al.  v.  CLEVELAND,  ST.  L.  & 
K.  C.  BY.  CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  23,  1899.) 

REVIEW— WRIT  OF  ERROR — RAILROADS — STAT- 
UTORY   LIEN    FOR  LABOR— EXTENT— EN- 
FORCEMENT—JUDGMENT— EXECUTION. 

1.  Where  there  was  no  exception  on  the  trial, 
no  motion  for  a  new  trial  or  in  arrest  of  judg- 
ment, and  no  exception  to  overruling  a  motion  to 
recall  an  execution  and  appoint  a  receiver,  none 
of  these  proceedings  can  be  reviewed  on  a  writ 
of  error  sued  out  over  three  years  afterwards. 

2.  The  lien  for  labor  and  material  expended 
in  constructing  a  railroad,  conferred  by  Rev.  St. 
1889,  c.  102,  art.  4,  on  "the  road  bed,  station 
houses,  depots,  bridges,  rolling  stock,  real  es- 
tate and  in  improvements  of  such  railroad,"  cov- 
ers the  company's  railroad  within  the  state, 
whatever  the  stage  of  its  construction,  the  length 
of  its  route,  or  the  number  of  counties  through 
which  it  is  located,  and  includes  its  right  of  way. 

3.  Rev.  St.  1889,  c.  102,  art.  4,  provides  that, 
in  the  action  to  enforce  the  Hen  on  a  railroad 
conferred  by  it  for  labor  done  thereon,  no  per- 
sonal judgment  shall  be  rendered  except  as 
against  such  defendants  as  might  be  sued  there- 
on in  an  ordinary  action  at  law;  and  hence  it 
was  proper  not  to  render  personal  judgment 
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against  the  railroad  company  In  an  action  by  a 
subcontractor  to  enforce  snch  a  lien. 

4.  A  description  in  the  judgment  in  an  action 
to  enforce  a  lien  on  a  railroad  for  labor  done 
thereon,  which  complies  with  the  requirement  of 
Rev.  St  1889,  c.  102,  art.  4,  that  the  particular 
property  to  which  the  lien  is  to  apply  shall  be  de- 
scribed by  the  name  of  the  railroad,  is  sufficient. 

5.  That  no  provision  is  made  for  a  lien  on  the 
franchise  of  a  railroad  company  for  labor  done 
on  its  road  and  for  its  enforcement  affords  no 
ground  for  a  refusal  to  enforce  the  lien  against 
its  tangible  property  on  which,  by  Rev.  St.  1889, 
c.  102,  art.  4,  such  a  lien  is  imposed,  and  pro- 
vision made  for  its  enforcement 

6.  The  requirement  of  Rev.  St  1889,  c.  102, 
art.  4,  that,  under  the  special  fi.  fa.  authorized 
thereby  to  satisfy  a  lien  against  a  railroad  for 
labor,  "the  writ  shall  be  returnable  as  in  ordi- 
nary executions,  and  the  advertisement  sale  and 
conveyance  of  real  estate  nnder  the  same  shall 
be  made  as  under  ordinary  executions,"  does  not 
preclude  the  sale  of  a  railroad  as  a  whole  on 
which  a  lien  exists,  because  it  is  not  within  the 
limits  of  a  single  county,  since  the  method  thus 
adopted  is  not  adopted  beyond  the  purpose  of  the 
fi.  fa.  to  satisfy  the  lien  from  a  sale  of  the  road 
as  a  whole. 

Error  to  circuit  court,  St  Charles  county; 
W.  W.  Edwards,  Judge. 

Action  by  James  H.  Bethune  and  others 
against  the  Cleveland,  St.  Louis  &  Kansas 
City  Railway  Company  and  others  to  enforce 
a  subcontractor's  lien.  A  lien  was  establish- 
ed, and  property  sold  under  an  execution  is- 
sued to  satisfy  the  same.  A  motion  to  re- 
call the  execution  and  appoint  a  receiver  and 
a  motion  to  set  aside  the  sale  and  to  quash 
the  execution,  levy  and  return,  and  to  grant 
a  rehearing  were  overruled,  and  defendant 
the  Farmers'  Loan  &  Trust  Company  of  New 
York,  brings  error.  Affirmed. 

John  H.  Overall  and  Hough  &  Hough,  for 
plaintiff  in  error.  H.  J.  Cantwell  and  Geo.  P. 
B.  Jackson,  for  defendants  In  error. 

BRACE,  P.  J.  This  case  was  brought  here 
by  writ  of  error  sued  out  by  the  Farmers' 
Loan  &  Trust  Company  of  New  York,  one 
of  the  defendants,  on  the  29th  day  of  Au- 
gust 1893,  whose  counsel  state  the  case  as 
follows:  "The  defendant  the  Cleveland,  St. 
Louis  &  Kansas  City  Railway  Company  was 
Incorporated,  under  the  laws  of  the  state  of 
Missouri,  on  March  26,  1888,  for  the  purpose 
of  building  a  railroad  from  a  point  on  the 
bank  of  the  Mississippi  river  in  St  Charles 
county,  opposite  the  city  of  Alton,  In  the 
state  of  Illinois,  through  the  counties  of  St 
Charles  and  St.  Louis  to  the  city  of  St.  Louis, 
and  of  securing  such  lines  of  railroad  as 
would  constitute  a  line  over  which  It  might 
do  business  through  the  various  counties  of 
Missouri,  between  its  terminus  in  St  Charles 
county  to  the  city  of  Kansas  City,  in  Jackson 
county,  Missouri.  On  June  1,  1887,  the  Cen- 
tral Missouri  Railroad  Company,  a  corpora- 
tion organized  under  the  laws  of  Missouri 
for  the  purpose  of  constructing  a  railroad 
from  a  point  opposite  the  city  of  Alton,  In 
the  state  of  Illinois,  through  various  counties 
In  the  state  of  Missouri,  to  the  city  of  Kan 
sas  City,  in  Jackson  county,  Missouri,  eon- 
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▼eyed  all  Its  property  and  franchises  then 
owned  or  thereafter  to  be  acquired  to  the  Far- 
mers' Loan  &  Trust  Company,  to  secure  Its 
eight  hundred  thousand  dollars  of  bonds. 
On  March  28, 1888,  the  Cleveland,  St  Louis  & 
Kansas  City  Railway  Company  purchased  of 
the  Central  Missouri  Railway  Company  all  that 
portion  of  the  railway  of  the  last-named  com- 
pany, constructed  and  to  be  constructed,  be- 
ginning at  Kansas  City  and  running  east- 
wardly  through  various  counties  In  the  state 
of  Missouri  to  the  city  of  Alton,  Illinois,  to- 
gether with  all  the  real  estate  and  other 
property  of  the  Central  Missouri,  consisting 
•or  connected  with  any  part  of  said  portion 
of  Its  railroad  in  the  various  counties  of  Mis- 
souri through  which  the  route  of  its  railroad 
ran.  Of  the  bonds  secured  by  the  deed  of 
trust  of  the  Central  Missouri  Railway  Com- 
pany to  the  Farmers'  Loan  &  Trust  Com- 
pany only  two  hundred  and  fifty  were  ever 
Issued.  On  July  30,  1889,  plaintiffs  brought 
suit  in  St  Charles  county  against  the  defend- 
ant the  Cleveland,  St  Louis  &  Kansas  City 
Railway  Company  for  work  and  labor  per- 
formed and  materials  furnished  in  construc- 
tion of  part  of  the  defendant's  railroad  In 
St.  Charles  county,  under  a  contract  with 
William  Balrd  &  Co.,  original  contractors, 
and  sought  to  establish  a  paramount  lien 
therefor  against  the  roadbed,  bridges,  cul- 
verts, station  houses,  depots,  real  estate,  roll- 
ing stock,  and  improvements  of  the  company 
from  a  point  on  the  Mississippi  river  opposite 
Alton  to  Kansas  City,  under  article  4,  c.  4T, 
Rev.  St.  1878,  now  article  4,  c.  102,  Rev.  St 

1889.  The  Farmers'  Loan  &  Trust  Company, 
mortgagee  of  the  Cleveland,  St.  Louis  &  Kan- 
sas City  Railway  Company,  the  Central  Trust 
Company,  Junior  mortgagee  of  the  defendant 
railroad,  and  the  Holland  Trust  Company, 
mortgagee  of  Its  bridges,  were  made  defend- 
ants; but  the  original  contractors  were  not 
made  parties.  It  is  alleged  in  plaintiffs'  pe- 
tition that  that  part  of  the  railroad '  between 
the  city  of  St  Charles  and  the  town  of  Ham- 
burg, both  in  St  Charles  county,  a  distance 
of  about  twenty  miles,  is  completed,  and 
trains  running  thereon;  that  the  railroad  is 
graded  east  from  St  Charles  to  a  point  on 
the  west  bank  of  the  Mississippi  river  op- 
posite Alton;  that  the  railroad  is  graded  from 
Hamburg  to  a  point  In  Warren  county  about 
thirty  miles  west  of  Hamburg;  that  the  pro- 
jected line  extends  and  Is  intended  to  be  con- 
structed through  Warren  and  the  various 
counties  west  thereof  to  Kansas  City;  that 
the  company  Is  the  owner  of  a  projected  rail- 
road from  the  point  opposite  Alton  to  the 
city  of  St  Louis;  and  that  the  said  company 
is  the  owner  of  real  estate  and  improve- 
ments In  said  counties  through  which  said 
projected  lines  are  to  run.    On  March  22, 

1890,  upon  a  trial  of  the  cause,  a  jury  being 
waived,  the  court  assessed  damages  in  be- 
half of  plaintiffs  for  the  sum  of  eighty-eight 
thousand  five  hundred  thirty-five  and  70/100 
dollars,  and  further  found  the  same  to  be  a 


first  and  paramount  lien  upon  the  property 
mentioned  In  the  petition,  and  ordered,  ad- 
judged, and  decreed  that  the  plaintiffs'  lien 
therefor  be  enforced,  and  that  the  damages 
aforesaid,  together  with  the  costs  of  suit  be 
levied  out  of  the  property  mentioned  in  the 
petition,  and  on  March  28,  1890,  execution 
was  issued  upon  said  judgment  directing 
the  sheriff  of  St.  Charles  county  to  seize, 
levy  upon,  and  expose  to  sale  at  the  court- 
house door  In  St  Charles,  Missouri,  during 
the  session  of  the  circuit  court  of  St  Charles 
county,  Missouri,  on  Saturday,  May  10,  1890, 
the  roadbed,  depots,  bridges,  station  bouses, 
rolling  stock,  real  estate,  and  improvements 
of  the  defendant  railway  company  within 
the  state  of  Missouri,  including  that  acquired 
from  the  Central  Missouri  Railway  Company, 
and  to  have  the  same  before  said  court  on 
the  first  Monday  of  September,  1890,  to 
render  to  said  plaintiffs  their  damages,  in- 
terest and  costs,  and  certify  how  said  writ 
was  executed.  On  May  8,  1890,  this  defend- 
ant and  others  filed  their  application  and 
motion  as  creditors  of  the  defendant  railway 
company  to  recall  the  execution,  and  for  the 
appointment  of  a  receiver.  This  application  ' 
and  motion  was  on  May  10,  1890,  denied  and 
overruled  by  the  court  The  return  of  the 
sheriff  shows  that  be  levied  upon  the  prop-  ' 
erty  described  in  the  execution,  and  sold  the 
same  at  the  court-house  door  in  the  dry  of 
St  Charles,  Missouri,  during  the  session  of 
the  circuit  court  of  St  Charles  county,  to 
James  H.  Bethune  for  9142,700.  On  the  day 
of  the  return,  the  defendant  the  Fanners' 
Loan  Sc  Trust  Company  filed  its  motion 
amended  September  6,  1890,  to  set  aside  the 
sale,  and  to  quash  the  execution,  the  levy 
thereunder,  and  the  return  thereof,  on  the 
grounds  that  the  real  estate  and  other  prop- 
erty seized  under  the  execution  lies  In  the 
counties  of  St  Charles,  St.  Louis,  Warren, 
Montgomery,  Callaway,  Boone,  Howard, 
Cooper,  Saline,  Lafayette,  Johnson,  and  Jack- 
son, and  that  the  sheriff  of  St  Charles  county 
has  no  warrant  or  authority  in  law  to  sell 
real  estate  and  other  property  lying,  situate, 
and  being  in  other  counties  of  the  state  of 
Missouri  than  the  county  of  St.  Charles,  nor 
had  the  authority  or  warrant  of  law  to  levy 
upon  the  same.  This  motion  the  court  over- 
ruled, and  the  motion  of  defendant  the  Far- 
mers' Loan  &  Trust  Company  to  set  aside 
the  Judgment  and  order  of  the  court  over- 
ruling the  motion  to  set  aside  the  sale  and 
quash  the  levy  and  return,  and  to  grant  this 
defendant  a  rehearing,  having  been  over- 
ruled, this  defendant  brought  the  case  here 
by  writ  of  error." 

While  this  statement  is  substantially  cor- 
rect and  satisfactory  as  far  as  it  goes,  it  may 
be  well  to  supplement  It  as  follows:  The  de- 
cree of  March  22,  1890,  omitting  the  finding, 
Is  as  follows:  "It  is  therefore  considered,  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  plaintiffs'  Hen  be  enforced,  and  that 
the  plaintiffs  have  and  recover  the  sum  of 
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eighty-eight  thousand  five  hundred  and  thir- 
ty-five and  seventy-six  one-hundredths  dollars 
($88,536.70),  being  the  damages  heretofore  as- 
sessed, together  with  interest  from  this  date 
at  the  rate  of  six  per  cent,  per  annum,  and 
the  coats  of  this  suit,  same  to  be  levied  out 
of  the  property  heretofore  charged  with  a 
lien,  and  now  adjudged  and  decreed  to  be  a 
first  and  paramount  lien  upon  said  property, 
which  said  property  is  described  as  follows, 
to  wit:  The  roadbed,  depots,  bridges,  station 
houses,  rolling  stock,  real  estate,  and  Improve- 
ments of  the  Cleveland,  St  Louis  &  Kansas 
City  Railway  Company  within  the  state  of 
Missouri,  Including  therein  all  of  the  roadbed, 
bridges,  depots,  station  houses,  rolling  stock, 
real  estate,  and  improvements  on  that  portion 
of  the  road  acquired  by  the  Cleveland,  St 
Louis  &  Kansas  City  Railway  Company  of 
the  Central  Missouri  Railway  Company  under 
the  contract  of  sale  executed  by  and  between 
said  companies  on  March  28,  1888,  and  filed 
in  the  office  of  the  secretary  of  state  of  the 
state  of  Missouri  on  March  31,  1888,  which 
said  railroad  as  constructed  and  in  process  of 
construction  and  to  be  constructed  begins  at 
Kansas  City,  Missouri,  and  runs  eastward, 
crossing  the  Missouri  river  at  Arrow  Rock  at 
a  point  In  the  county  of  St  Charles,  Mo.,  op- 
posite Alton,  I1L,  and  to  the  city  of  St  Louis, 
Mo.,  passing  through  the  counties  of  Jackson, 
Johnson,  Lafayette,  Saline,  Cooper,  Howard, 
Boone,  Callaway,  Montgomery,  Warren,  and 
St  diaries,  and  also  through  the  county  of 
St  Louis  and  city  of  St.  Louis,  Mo.  It  is 
farther  ordered  that  a  special  execution  issue 
upon  this  Judgment  and  in  conformity  there- 
with." Afterwards,  on  the  27th  of  March, 
1890,  execution  thereon  was  ordered  as  fol- 
lows: "On  motion  of  plaintiffs  it  Is  ordered 
by  the  court  that  the  sheriff  of  St  Charles 
county,  Missouri,  proceed  to  seize  and  levy 
upon  and  advertise  said  property  in  said  de- 
cree and  hereinafter  described  for  sale,  and 
that  be  expose  the  same  for  sale  for  the  satis- 
faction of  said  lien  on  the  10th  day  of  May, 
1890,  during  the  session  of  the  circuit  court  of 
St  Charles  county,  Missouri,  at  the  court- 
house door  In  St  Charles,  Missouri."  The 
mandate  of  the  execution,  following  a  recital 
of  the  judgment  Is  as  follows:  "These  are 
therefore  to  command  you  that  of  the  prop- 
erty in  said  decree  and  hereinafter  described 
and  charged  with  a  lien  by  said  decree  of 
Judgment  as  follows,  to  wit:  The  roadbed, 
depots,  bridges,  station  houses,  rolling  stock, 
real  estate,  and  Improvements  of  the  Cleve- 
land, St  Louis  &  Kansas  City  Railway  Com- 
pany within  the  state  of  Missouri,  including 
therein  all  of  the  roadbed,  bridges,  depots, 
station  houses,  rolling  stock,  real  estate,  and 
improvements  on  that  portion  of  the  road  ac- 
quired by  the  Cleveland,  St  Louis  &  Kansas 
City  Railway  Company  of  the  Central  Mis- 
souri Railway  Company  under  the  contract  of 
sale  executed,  by  and  between  said  companies 
on  March  28, 1888,  and  filed  in  the  office  of  the 
secretary  of  state  of  the  state  of  Missouri  on 


March  31,  1888,  which  said  railroad  as  con- 
structed, to  be  constructed,  and  in  process  of 
construction  begins  at  Kansas  City,  Missouri, 
and  runs  eastward,  crossing  the  Missouri 
river  at  or  near  Arrow  Rock,  Mo.,  to  a  point 
in  the  county  of  St  Charles,  Missouri,  oppo- 
site Alton,  Illinois,  and  to  the  city  of  St 
Louis,  Missouri,  passing  through  the  coun- 
ties of  Jackson,  Johnson,  Lafayette,  Saline, 
Cooper,  Howard,  Boone,  Callaway,  Montgom- 
ery, Warren,  and  St  Charles,  and  also  through 
the  county  of  St  Louis  and  city  of  St  Louis, 
Missouri,  and  that  you  cause  to  be  made  the 
damages,  interest  and  costs  aforesaid  by 
seizing  and  levying  upon  said  property  and 
exposing  the  same  for  sale  at  the  court-house 
door  In  St  Charles,  Missouri,  and  during  the 
session  of  the  circuit  count  of  St  Charles 
county,  Missouri,  on  Saturday,  May  10,  1890, 
and  that  you  have  the  same  before  our  said 
court  on  the  first  Monday  In  September,  1890, 
to  render  to  said  plaintiffs  the  said  damages, 
Interest  and  costs,  and  that  you  certify  to 
our  said  court  how  you  execute  this  writ 
Hereof  fall  not  and  have  you  then  and  there 
this  writ"  The  return  of  the  sheriff  shows 
that  the  sale  was  made  In  conformity  with 
the  execution,  and  that  20  days'  notice  had 
been  previously  given  of  the  time,  place  of 
sale,  and  of  the  property  to  be  sold  by  adver- 
tisement in  a  newspaper  printed  In  each, of 
the  counties  of  St  Charles,  Jackson,  Johnson, 
Lafayette,  Saline,  Cooper,  Howard,  Boone, 
Callaway,  Montgomery,  Warren,  and  St 
Louis,  and  in  one  printed  in  the  city  of  St 
Louis.  It  also  appears  from  the  record  that 
on  the  12th  day  of  June,  1890,  John  F. 
Schneider,  sheriff  of  St  Charles  county,  ac- 
knowledged the  execution  of  a  deed  by  him 
to  James  H.  Bethune  to  the  Cleveland,  St 
Louis  &  Kansas  City  Railway  and  appurte- 
nances, and  that  on  the  same  day  a  motion 
for  a  ride  on  the  sheriff  to  pay  out  of  the  pro- 
ceeds of  the  sale  certain  Hen  judgments  ren- 
dered In  the  United  States  circuit  court  for 
the  Eastern  division  of  the  Eastern  Judicial 
district  of  Missouri  was  overruled. 

1.  The  act  giving  a  lien  on  railroads  to  con- 
tractors, material  men,  and  laborers  for  work 
done  and  materials  furnished  in  the  construc- 
tion thereof  was  first  enacted  March  21,  1873 
(Sees.  Acts  1873,  p.  58),  and  since  has  con- 
tinued In  force  through  the  Revisions  of  1879 
and  1889  without  material  change  (Rev.  St 
1879,  c.  47,  art  4;  Rev.  St  1889,  c.  102,  art 
4).  The  original  title  of  the  act  was  "An  act 
to  protect  contractors,  subcontractors,  and  la- 
borers In  their  claims  against  railroad  com- 
panies or  corporations,  contractors  or  subcon- 
tractors." Prior  to  Its  passage  the  only  spe- 
cial protection  that  any  of  these  parties  had 
by  law  was  a  statute  giving  to  a  laborer  a 
right  of  action  against  a  railroad  company 
for  SO  days'  wages  due  from  the  contractor 
(Oen.  St.  1865,  c.  63,  f  10),  and  the  general 
mechanic's  lien  law.  The  right  given  by  the 
former  extended  only  to  ordinary  day  labor- 
ers (Groves  v.  Railway  Co.,  57   Mo.  304; 
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Mooney  v.  Railroad  Co.,  28  Mo.  570),  and  the 
right  given  by  the  latter  was  a  lien  only  on 
the  building,  erection,  or  improvements  on  or 
for  which  the  work  was  done,  or  the  mate- 
rials furnished,  and  upon  the  land  on  which 
the  same  was  situated  to  the  extent  of  one 
acre,  or  to  the  extent  of  a  lot  if  In  a  town, 
city,  or  village  (Gen.  St.  1865,  c.  195).  As 
the  enforcement  of  such  a  lien  against  a  rail- 
road by  execution  and  sale  of  such  part  there- 
of as  was  In  terms  subject  to  the  lien  would 
have  the  effect  of  disintegrating  the  proper- 
ty, and  thereby  destroying  its  usefulness  as 
a  public  highway,  it  had  been  held  on  grounds 
of  public  policy  that  no  lien  could  be  enforced 
under  that  law  for  work  done  or  materials 
furnished  for  the  construction  of  a  railroad, 
Dunn  v.  Railroad  Co.,  24  Mo.  493;  McPhee- 
ters  v.  Bridge  Co.,  28  Mo.  465;  Schulenburg 
v.  Railway  Co.,  67  Mo.  442.  It  had  also  been 
held  that  the  franchise  of  a  corporation  could 
not  be  sold  under  a  general  execution  upon  a 
personal  judgment  Stewart  v.  Jones,  40 
Mo.  141.  It  was  In  view  of  this  condition  of 
the  law  on  the  subject'that  the  statute  under 
consideration  was  enacted,  providing  that 
"all  persons  who  shall  do  any  work  or  labor 
In  constructing  or  improving  the  road-bed, 
rolling  stock,  station-houses,  depots,  bridges 
or  culverts  of  any  railroad  company,  Incorpo- 
rated under  the  laws  of  this  state,  or  owning 
or  operating  a  railroad  within  this  state,  and 
all  persons  who  shall  furnish  ties,  fuel, 
bridges  or  material  to  such  railroad  company, 
shall  have  for  the  work  done  and  labor  per- 
formed, and  for  the  materials  furnished,  a 
lien  upon  the  road-bed,  station-houses,  de- 
pots, bridges,  rolling  stock,  real  estate  and 
improvements  of  such  railroad,  upon  comply- 
ing with  the  provisions  hereinafter  mention- 
ed   •   *   *•>   Tne  j|en  given  wa8  made  par. 

amount  to  all  mortgages  or  Incumbrances 
placed  upon  the  property  subsequent  to  the 
passage  of  the  act  In  order  to  secure  It,  per- 
sons claiming  the  benefit  thereof  were  re- 
quired within  90  days  after  the  completion 
of  the  work  or  after  the  materials  were  fur- 
nished to  file  "in  the  office  of  the  circuit  clerk 
of  any  county  through  which  said  railroad  is 
located"  a  just  and  true  account  thereof,  with 
the  name  of  the  contractor,  and  "of  the  rail- 
road against  which  said  lien  was  Intended  to 
apply/'  and  within  the  same  time  serve  a 
copy  of  such  account  upon  the  company,  and 
the  clerk  was  thereupon  required  to  indorse 
upon  every  such  account  the  date  of  its  filing, 
and  make  an  abstract  thereof  in  a  book  by 
him  kept  for  that  purpose.  It  was  then 
made  the  duty  "of  circuit  clerks  In  whose  of- 
fice such  accounts  and  liens  may  be  filed, 
within  five  days  thereafter,  to  forward  to  the 
secretary  of  state  a  true  copy  of  said  accounts 
and  liens  and  judgments  rendered  thereon  by 
the  circuit  courts  In  which  the  case  has  been 
tried,"  and  of  the  secretary  of  state  "to  file 
In  his  office  such  accounts  and  liens  when  re- 
ceived, and  to  prepare  and  keep  In  his  office 
a  book  in  which  shall  be  entered  an  abstract 


of  all  accounts  and  liens  filed  as  aforesaid, 
which  abstract  shall  be  so  arranged  and  in- 
dexed as  to  show,  in  a  convenient  form,  the 
names  of  all  parties  claiming  liens,  the 
amount  claimed  by  each,  the  railroad  to 
which  the  same  applies,  the  date  of  filing, 
and,  If  discharged,  when  the  same  was  done." 
In  order  to  enforce  this  lien,  the  law  requires 
that  action  thereon  shall  be  commenced  with- 
in 90  days,  that  the  person  "owning  or  oper- 
ating the  railroad  to  which  said  liens  may 
apply  shall.  In  each  instance,  be  made  a  party 
defendant"  and  that  the  contractor  for  whom 
the  work  was  done  or  the  materials  furnish- 
ed need  not  be  made  a  party  defendant  but 
may  be  so  made  at  the  option  of  the  lienor. 
It  then  provides  that  such  actions  shall  be 
prosecuted  to  final  judgment  as  in  ordinary 
civil  actions,  but  that  "no  personal  judgment 
shall  be  rendered  thereon  except  as  against 
such  defendants  as  might  be  sued  thereon  In 
an  ordinary  action  at  law";  that  the  judg- 
ment "If  for  the  plaintiff,  shall  be  that  he 
recover  the  amount  of  the  Indebtedness  found 
to  be  due  and  costs  of  suit  to  be  levied  out 
of  the  property  charged  with  the  lien  there- 
for"; that  the  execution  "shall  be  a  special 
fieri  facias,"  in  conformity  with  the  judg- 
ment returnable  "as  in  ordinary  executions, 
and  the  advertisement  sale  and  conveyance 
of  real  estate  under  the  same  shall  be  made 
as  under  ordinary  executions";  and  that  "in 
all  cases  where  judgments  have  been  ren- 
dered and  a  sale  has  been  ordered,  and  the 
property  sold  to  which  said  liens  attach,  the 
proceeds  arising  from  such  sale,  If  not  suffi- 
cient to  discharge  all  the  liens  on  which  Judg- 
ments have  been  rendered  before  such  sale 
shall  be  made,  shall  be  distributed  pro  rata 
upon  such  judgments  as  if  the  filing  of  the 
said  Hens  had  been  all  of  the  same  date;  and 
when  such  judgments  have  been  by  such 
sales  or  otherwise  wholly  or  partially  paid, 
and  satisfied,  the  clerks  shall  enter  upon  the 
records  the  amount  or  amounts  so  paid,  with 
a  correct  description  of  the  real  property 
sold,  and  within  the  time  and  in  like  manner 
certify  the  same  to  the  secretary  of  state,  as 
heretofore  provided."  The  record  brought 
here  by  the  writ  of  error  in  this  case  shows 
a  substantial  compliance  with  all  the  require- 
ments of  the  statute,  of  which  the  foregoing 
Is  a  summary.  The  sufficiency  of  the  plead- 
ings and  the  evidence  was  not  questioned  In 
the  court  below.  No  exceptions  were  taken 
to  any  action  or  ruling  of  the  court  on  the 
trial.  No  motion  for  a  new  trial  or  In  arrest 
of  judgment  was  afterwards  made,  and  no 
exception  was  taken  to  the  action  of  the  court 
in  overruling  the  motion  to  recall  the  execu- 
tion and  appoint  a  receiver  on  the  10th  of 
.May,  1890,  and  more  than  three  years  had 
elapsed  after  all  these  proceedings  were  had, 
before  the  writ  of  error  was  sued  out  So 
that  the  only  thing  before  us  for  review  here- 
in is  the  action  of  the  court  on  the  13th  of 
September,  1890,  overruling  the  motion  to 
set  aside  the  sale  and  quash  the  execution 
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and  levy  under  which  It  was  made,  to  which 
ruling  exception  was  duly  taken  and  saved. 
While  the  only  ground  predicated  In  the  mo- 
tion for  Its  support  was  that  the  sheriff  of 
St  Charles  county  had  no  warrant  or  au- 
thority of  law  to  levy  upon  or  sell  the  prop- 
erty not  wholly  situate  In  that  county,  it  Is 
now  here  urged  that  the  motion  ought  to 
have  been  sustained,  not  only  for  that,  but 
for  the  following  additional  reasons,  viz.: 
Because  there  was  no  personal  judgment 
against  the  railway  company,  the  property 
was  not  sufficiently  described  In  the  Judg- 
ment, and  the  Judgment  included  property 
oot  subject  to  the  lien,  1.  e.  the  right  of  way 
and  the  franchise  of  the  company. 

2.  Without  stopping  to  consider  the  ques- 
tion whether  the  plaintiff  in  error  Is-  in  a  po- 
sition to  urge  any  ground  In  support  of  Its  mo- 
tion other  than  that  therein  assigned,  It  seems 
to  us  that  In  a  proper  consideration  of  the 
text  of  the  statute  its  nature  and  purposes 
will  be  found  a  ready  answer  to  all  these  ob- 
jections, and  a  vindication  of  the  action  of  the 
trial  court  In  overruling  the  motion.  In  fact, 
the  attack  made  by  counsel  for  the  plaintiff 
In  error,  In  the  main,  Is  rather  upon  the  law 
Itself,  than  upon  this  proceeding  under  the 
law,  and  In  making  it  they  seem  to  lose  sight 
of  the  fact  that  the  single  purpose  of  its  enact- 
ment was  to  protect  the  persons  whose  labor 
and  material  had  been  expended  In  construct- 
ing a  certain  thing  by  giving  them  a  para- 
mount lien  on  that  thing,  and  a  simple  and 
speedy  process  for  its  enforcement  by  action 
against  that  thing.  To  this  action  incum- 
brances are  not  necessary  parties,  and  their 
protection  Is  not  within  the  scope  and  purpose 
of  the  act  By  discharging  the  lien  they  can 
always  bring  themselves  within  the  ample 
folds  of  a  court  of  equity,  and  secure  such 
protection  as  they  may  be  entitled  to;  but  no 
place  Is  made  for  them  In  this  proceeding, 
and,  until  this  paramount  lien  Is  discharged 
by  them,  they  are  in  no  position  to  invoke  the 
aid  of  a  court  of  equity.  In  contemplation 
of  this  statute  the  thing  upon  which  the  lien 
is  given  is  a  unit  made  up  of  "a  road  bed, 
station  houses,  depots,  bridges,  rolling  stock, 
real  estate  and  improvements,"  in  situ,  located 
within  the  limits  of  the  state,  and  denominat- 
ed a  "railroad,"  whatever  the  stage  of  its 
construction,  the  length  of  its  route,  or  the 
number  of  counties  through  which  It  is  locat- 
ed. This  is  apparent  upon  the  face  of  .the 
statute,  and  has  In  effect  been  so  held  by  this 
court  Knapp  v.  Railway  Co.,  74  Mo.  374;  St 
Louis  Bridge  &  Construction  Co.  v.  Memphis, 
0.&N.W.Ry.Co.,72Mo.664;  Cranston  v.  Trust 
Co,  75  Mo.  29;  Ireland  v.  Railroad  Co.,  79  Mo. 
572.  As  the  right  of  way  Is  one  of  the  in- 
herent and  necessary  constituents  of  a  rail- 
road, and  within  the  terms  of  the  statutory 
description  of  those  constituents,  the  lien  in- 
cluded the  right  of  way,  and  that  objection 
Is  answered. 

3.  The  action  given  for  the  enforcement  of 
the  lien  Is  so  purely  in  re  that  the  contractor 


who  incurs  the  liability  for  the  work  done 
and  materials  furnished  is  not  a  necessary 
party  defendant  to  the  action,  and,  while  the 
railroad  company  Is  a  necessary  defendant  to 
the  suit,  it  is  not  liable  to  a  personal  judgment 
therein,  unless  It  could  "be  sued  thereon  in  an 
ordinary  action  at  law";  and,  as  the  defend- 
ant in  this  instance  could  not  be  so  sued,  the 
objection  to  the  form  of  the  judgment  is  an- 
swered. 

4.  The  statute  requires  that  the  particular 
property  to  which  the  Hen  is  to  apply  is  to  be 
described  by  the  name  of  the  railroad.  This 
is  the  property  against  which  judgment  Is  to 
be  rendered  and  execution  is  to  Issue,  and  a  de- 
scription of  it  therein  by  that  name  is  suffi- 
cient; and  this  is  a  sufficient  answer  to  the 
objection  on  that  score. 

5.  This  statute  does  not  undertake  to  give 
a  lien  upon  the  company's  franchise,  and  in 
this  case  no  attempt  was  made  to  charge  the 
Hen  upon  the  franchise.  It  was  neither  lev- 
led  upon  nor  sold.  The  judgment,  execution, 
levy,  and  sale  were  confined  to  the  visible, 
physical,  tangible  prdperty  of  the  company, 
made  subject  to  the  lien  by  the  statute,  i.  e. 
its  railroad,  nothing  more  and  nothing  less. 
Whatever  rights  Inhered  in  that  property,  and 
those  only,  went  with  the  sale,  and  with  them 
went  also,  whatever  burdens  were  imposed 
upon  the  property  by  law.  The  determina- 
tion and  adjustment  of  those  rights  and  bur- 
dens were  not  contemplated  or  provided  for 
in  the  proceeding  under  this  statute;  and  for 
the  protection  of  any  right  the  plaintiff  In  er- 
ror may  have  by  reason  of  its  relation  to  the 
company,  its  franchise,  or  its  tangible  proper- 
ty, a  remedy  for  its  protection  and  enforce- 
ment must  be  sought  In  some  proceeding  out- 
side of  this  statute.  The  fact  that  the  legis- 
lature did  not  provide  for  a  lien  and  its  en- 
forcement against  the  franchise  of  the  com- 
pany affords  no  ground  for  a  refusal  to  en- 
force the  Hen  against  the  tangible  property 
on  which  K  did  Impose  a  Hen,  and  for  the  en- 
forcement of  which  against  that  property  it 
did  provide.  That  the  legislature  had  power 
to  subject  the  franchise  as  weU  as  the  tangi- 
ble property  to  the  Hen  Is  beyond  question; 
but  as  it  saw  proper  to  impose  the  lien  upon 
the  latter  only,  against  it  only  must  the  Hen 
be  enforced,  and  the  consequential  rights  flow- 
ing therefrom  must  be  declared  In  some  pro- 
ceeding other  than  this,  In  which  the  discus- 
sion of  those  rights  has  no  place. 

6.  The  only  remaining  ground  for  quashing 
the  execution  and  setting  aside  the  sale  Is  that 
originally  assigned  In  the  motion  In  the  lower 
court  which,  In  substance,  is  that  the  sheriff 
of  St  Charles  county  had  no  authority  to  sell 
the  railroad  as  a  whole,  because  a  part  of  it 
was  not  within  the  limits  of  that  county. 
This  contention  is  based  upon  that  provision 
of  the  act  which  requires  that  the  "writ  shall 
be  returnable  as  in  ordinary  executions,  and 
the  advertisement,  sale  and  conveyance  of  real 
estate  under  the  same  shall  be  made  as  under 
ordinary  executions."    Rev.  St.  1889,  |  6753, 
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and  the  general  provision  referred  to,  which 
la  as  follows:  "When  real  estate  shall  be  tak- 
en In  execution  by  any  officer,  It  shall  be  his 
duty  to  expose  the  same  to  sale  at  the  court 
house  door,  on  some  day  during  the  term  of 
the  circuit  court  of  the  county  where  the  same 
Is  situated,  having  previously  given  twenty 
days'  notice  of  the  time  and  place  of  sale, 
and  what  real  estate  is  to  be  sold  and  where 
situated  by  advertisement  in  some  newspaper 
printed  in  the  county.  •  •  Id.  §  4941. 
This  contention  is  no  more  tenable  than  the 
others.  The  sheriff  in  making  sale  under  the 
special  fieri  facias  authorized  by  this  act  de- 
rives his  authority  from,  and  executes  the 
power  given  to  the  circuit  court  by,  the  act, 
and  not  by  virtue  of  his  power  as  sheriff  un- 
der the  general  law.  The  power  is  given  by 
the  former,  the  manner  of  its  exercise  is  gov- 
erned by  the  latter,  and  should  be  conformed 
to  as  nearly  as  possible,  as  was  done  in  this 
case;  but  it  does  not  follow  because  the  mode 
prescribed  cannot  be  literally  followed  In  ev- 
ery particular  that  the  power  Is  paralyzed 
and  the  whole  purpose*  of  the  law  defeated. 
Under  such  circumstances,  the  letter  of  the 
law  must  give  way  to  Its  spirit  and  Intention, 
the  method  must  be  subordinated  to  the  pur- 
pose, and  the  situation  Is  relieved  by  the  ap- 
plication of  the  familiar  rules  "that,  where 
an  act  is  Incorporated  Into  a  special  one,  the 
provisions  of  the  latter  will  prevail  over  any 
of  the  former,"  and  "that  an  act  adopting  an 
act  by  reference  does  not  adopt  it  beyond  the 
purpose  of  the  new  act"  EndL  Interp.  St 
§4  233,  101.  The  circuit  court  committed  no 
error  In  overruling  the  motion  to  set  aside  the 
sale  and  quash  the  execution,  and  Its  action  in 
so  doing  is  affirmed.   All  concur. 


STATE  v.  BTBEE. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23,  1890.) 

HOMICIDE — NEWLY-DISCOVERED  EVIDENCE! — 
NEW  TRIAL. 

Accused,  charged  with  assault  with  intent 
to  kill,  testified  that  E.,  the  person  assaulted, 
came  up  to  him  in  an  angry  and  threatening 
manner,  "with  a  rock  in  his  hand";  that  he 
asked  him  if  he  came  to  make  a  fuss,  and  E. 
cursed  him,  and  kicked  up  a  rock,  and,  as  he 
stooped  to  pick  it  up,  accused  shot  him..  E. 
testified  he  was  wholly  unarmed.  An  unprej- 
udiced witness  testified  he  saw  no  rock  in  E.'s 
hand  until  after  the  shooting,  when  E.  tried  to 
pick  up  a  rock.  Held,  that  alleged  newly-dis- 
covered evidence  as  to  a  statement  made  by  E., 
shortly  after  the  shooting,  that  he  approached 
deceased  with  the  intention  of  "doing  him  up," 
that  he  had  picked  up  a  rock,  and  held  it  in  his 
hand,  developed  no  new  fact,  and  was  not 
ground  for  new  trial. 

Appeal  from  circuit  court,  Benton  county; 
James  H.  Lay,  Judge. 

Levi  Bybee  was  convicted  of  assault  with 
Intent  to  kill,  and  be  appeals.  Affirmed. 

W.  S.  Jackson,  for  appellant  The  Attor- 
ney General,  for  the  State. 


GANTT,  P.  J.  Defendant  was  indicted  at 
the  April  term,  1897,  of  the  Benton  county  cir- 
cuit court  for  a  felonious  assault  with  Intent  to 
kill  George  England.  The  defendant  was  duly 
arraigned,  and  the  cause  continued  until  April 
term,  1898,  when  he  was  tried  and  convicted, 
and  sentenced  to  the  penitentiary  for  two 
years,  from  which  he  appeals. 

The  defendant  and  George  England  are 
farmers,  living  not  far  from  each  other  In  the 
south  part  of  Benton  county.  On  the  morning 
of  March  6th  the  difficulty  occurred  which  re- 
sulted In  defendant  shooting  at  England  three 
times  with  a  revolver,  and  hitting  him  twice, 
one  shot  striking  him  in  the  left  hip,  and  the 
other  in  the  arm.  The  wound  In  the  hip  joint 
was  about  two  Inches  above  and  one  inch  back 
of  the  left  hip  joint  This  wound  proved  to 
be  very  serious.  England  was  confined  to  bis 
bed  for  eight  months  from  the  effect  of  it 
The  wound  In  the  arm  was  slight  The  shoot- 
ing occurred  in  the  public  road,  very  near  to 
England's  house.  On  that  morning  a  neigh- 
bor by  the  name  of  McKle  came  to  England's 
to  buy  a  load  of  corn  belonging  to  England's 
stepson,  McFarland,  a  boy  not  yet  of  age. 
There  was  evidence  tending  to  show  that 
some  months  previous  to  this  Bybee,  the  de- 
fendant had  been  on  the  premises  of  England, 
and  the  latter  had  called  to  him,  and  Inquired 
If  be  had  a  dollar  which  England  claimed 
Bybee  owed  England's  wife  for  services  ren- 
dered. Bybee  said  he  had  not,  and  England 
ordered  him  off.  Bybee  says  that  England  pur- 
sued him  with  a  pitchfork,  but  England  denies 
this.  On  the  morning  of  the  shooting  Bybee 
passed  England,  chopping  wood,  and  says  the 
latter  made  an  Insulting  gesture  as  he  rode  by. 
Bybee  met  McKle,  who  had  come  after  the 
com,  and  stopped,  he  says,  to  fix  his  saddle; 
and  while  they  stood  there  England  came  to 
them.  Defendant  testified  that  England  came 
up  in  an  angry  and  threatening  manner,  with 
a  rock  In  his  hand,  and,  after  some  words, 
Bybee  shot  him;  whereas  England  testifies 
he  was  wholly  unarmed,  and  came  to  aid  in 
loading  the  corn  for  McKle.  Several  witness- 
es testified  to  remarks  made  by  England 
during  his  Illness  after  the  shooting.  As  often 
happens,  the  evidence  was  very  conflicting. 
The  court  fully  Instructed  the  jury,  and  no  er- 
ror, either  in  the  admission  or  exclusion  of 
evidence,  is  assigned.  The  instructions  are 
not  challenged.  The  evidence  was  ample  to 
sustain  the  verdict  The  only  ground  now 
urged  for  a  new  trial  is  the  refusal  of  the 
circuit  court  to  give  a  new  trial  on  account 
of  the  newly-discovered  evidence  of  one  Cal- 
vin Roberts.  Roberts  made  affidavit  that 
about  one  month  after  the  shooting  England 
stated  to  him  that  on  the  day  of  the  trouble 
between  himself  and  defendant  he  (England) 
was  west  of  his  house  chopping  wood,  when 
defendant  rode  by,  and,  as  defendant  rode  by, 
he  (England)  patted  his  rump  at  defendant; 
that  he  followed  defendant  to  where  he  stop- 
ped to  talk  with  McKle,  for  the  purpose  of 
doing  him  up,  and  would  have  done  so  If  de- 
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feodum  had  not  had  his  gun;  that  he  picked 
up  a  rock,  and  put  It  In  his  pocket,  but  took 
it  out  before  he  got  to  defendant,  and  held  It 
In  his  hand,  and  did  not  attempt  to  climb  back 
into  his  field  until  after  defendant  shot  the 
third  time.  McKle,  who  was  certainly  not  a 
prejudiced  witness  for  the  state,  testified  he 
was  present  at  the  whole  difficulty,  and  saw 
no  rock  in  England's  hands.  He  says,  after 
all  the  shots  were  fired,  and  England  was 
wounded,  England  got  over  the  fence  into  his 
own  field,  and  undertook  to  pick  up  a  rock, 
but  it  proved  to  be  a  stump,  and  he  let  it 
alone.  Bybee  testified  that  when  England 
came  up  to  McKle  and  himself  he  had  a  rock 
in  his  hand.  Bybee  asked  him  if  he  came  out 
there  to  make  a  fuss,  and  England  cursed 
him,  and  said,  "I  will  kill  you,"  and  kicked  up 
a  rock,  and  stooped  to  pick  it  up,  "and  then 
I  shot,  and  then  he  raised  up,  and  th  rowed  at 
me,  and  I  shot  again  twice,  as  quick  as  I 
could."  The  affidavit  discloses  a  statement 
whose  sole  purpose  is  merely  to  corroborate 
defendant  on  the  one  hand  and  to  Impeach 
the  prosecuting  witness  on  the  other  hand. 
Mo  new  facts  whatever  are  developed,  and  it 
is  utterly  improbable  that  this  testimony 
would  produce  a  different  result  in  a  new  trial. 
It  is  utterly  at  variance  with  the  theory  of  the 
defense.  Defendant  testified  England  was 
stooping  down  to  pick  up  a  rock  when  he  shot 
him.  This  new  evidence  would  establish  that 
England  came  armed  with  a  rock,  and  already 
had  it  in  his  hand.  The  circuit  court  refused 
to  grant  a  new  trial  on  this  showing,  and,  we 
think,  it  was  right  in  so  doing.  The  courts 
very  properly  do  not  favor  new  trials  on  the 
ground  of  newly-discovered  evidence,  and 
there  is  nothing  in  the  evidence  offered  or  the 
diligence  used  to  take  this  out  of  the  general 
rule.  Cook  v.  Railroad  Co.,  56  Mo.  380;  State 
r.  Woodward,  95  Mo.  127,  8  8.  W.  220.  The 
judgment  Is  affirmed.  All  concur. 


SLAUGHTER  v.  DAVENPORT. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23,  1809.) 

PARTIES — PERSONS  WHO  MUST  SUE. 

1.  A  contract  to  pay  B.,  8.,  or  G.  a  sum  of 
money,  in  trust,  for  the  purpose  of  macadamizing 
a  public  road,  is  joint,  and  all  the  obligees  must 
loin  in  an  action  thereon,  where  there  is  nothing 

the  contract  authorizing  a  less  number  to  sue. 

2.  Where  plaintiffs  are  joint  obligees  in  the 
contract  sued  on,  an  amendment  of  the  petition 
striking  out  the  names  of  all  plaintiffs  except  one 
changes  the  cause  of  action  from  a  joint  to  a 
several  one,  and  is  not  permissible. 


I? 


Appeal  from  circuit  court,  Jackson  county; 
John  W.  Henry,  Judge. 

Action  by  O.  V.  Slaughter  against  Joseph 
Davenport.  There  was  a  judgment  granting 
new  trial,  and  on  plaintiff's  motion  for  rehear- 
ing the  cause  was  certified  to  supreme  court. 
Judgment  granting  new  trial  affirmed. 

Cook  ft  Gossett,  for  appellant  Ed.  G.  Tay- 
lor, for  respondent 


BURGESS,  J.  This  case  was  begun  before 
a  justice  of  the  peace  in  Jackson  county  In 
the  name  of  T.  W.  Green,  O.  V.  Slaughter, 
and  H.  C.  Brooking,  plaintiffs,  who  recov- 
ered judgment  for  the  sum  of  $58.48.  From 
this  judgment  defendant  appealed  to  the  cir- 
cuit court  of  said  county,  and  when  the  case 
was  called  for  trial  at  the  October  term,  1895, 
of  said  circuit  court,  and  on  the  31st  day  of 
said  month,  plaintiff  amended  Ms  petition  by 
leave  of  court,  striking  out  the  names  of  T. 
W.  Oreen  and  H.  C.  Brooking.  Thereupon 
the  trial  of  the  cause  was  proceeded  with  be- 
fore the  court  and  jury,  which  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff  in 
the  sum  of  $66.75.  Within  four  days  there- 
after defendant  filed  his  motion  for  a  new 
trial,  assigning  as  grounds  therefor:  First, 
because  the  court  erred  In  allowing  plaintiffs 
to  amend  the  statement  by  dismissing  and 
striking  out  all  names  of  plaintiffs  except 
Slaughter;  second,  because  the  action  tried  in 
this  court  is  not  the  action  sued  on  in  the  jus- 
tice court,  and  tried  there;  third,  because  the 
contract  testified  to  by  plaintiff,  and  on  which 
he  recovered,  is  not  the  contract  pleaded  in 
the  statement;  fourth,  because  the  court  erred 
In  permitting  plaintiff  to  introduce  Improper 
evidence  against  the  objections  of  defendant; 
fifth,  because  the  court  erred  In  giving  im- 
proper instructions  asked  for  by  plaintiff,  to 
wit,  Nos.  1,  2,  8,  and  4;  sixth,  because  the 
court  erred  In  refusing  to  give  proper  instruc- 
tions asked  for  by  defendant  to  wit  all  of  the 
defendant's  Instructions  which  the  court  re- 
fused; seventh,  because  the  verdict  Is  against 
the  evidence;  eighth,  because  the  court  erred 
in  refusing  to  sustain  defendant's  demurrer  to 
the  evidence;  ninth,  because  the  verdict  and 
judgment  are  against  the  law;  tenth,  because 
there  was  a  fatal  variance  between  the  con- 
tract given  in  evidence  by  plaintiff  and  the 
contract  pleaded  by  him.  The  motion  was 
sustained,  and  a  new  trial  granted.  From 
the  order  and  judgment  of  the  court  sustain- 
ing the  morion  and  granting  a  new  trial  plain- 
tiff appealed  to  the  Kansas  City  court  of  ap- 
peals, where  the  judgment  of  the  circuit  court 
granting  the  new  trial  was  affirmed,  but  upon 
a  motion  for  rehearing  the  cause  was  certified 
to  the  supreme  court  upon  the  ground  that  the 
opinion  is  in  conflict  with  Davis  v.  Ritchie,  85 
Mo.  501.  The  facts,  in  addition  to  those  stat- 
ed, are  about  as  follows:  The  statement  filed 
with  the  justice  alleges  that  the  defendant 
by  a  written  contract  promised  to  pay  the 
plaintiffs  the  sum  of  $50,  March  1,  1802,  in 
trust  for  the  purpose  of  macadamizing  what 
Is  known  as  the  "Raytown  Road"  In  Jackson 
county,  Missouri,  from  Leeds  to  Raytown. 
It  does  not  allege  whether  the  money  was  to 
be  paid  severally  or  jointly.  On  the  trial  in' 
the  circuit  court  the  evidence  for  plaintiff 
tended  to  show  that  the  contract  was  to  pay 
Brooking,  Slaughter,  or  T.  W.  Green,  and  that 
the  only  condition  therein  was  that  the  nec- 
essary funds  subscribed  should  be  equal  to 
one-fourth  the  cost  of  macadamizing  the  road. 
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The  evidence  also  showed  that  the  amount 
subscribed  was  one-fourth  of  the  cost  as  es- 
timated by  the  county  surveyor  In  accordance 
with  the  statute  under  which  the  macadamiz- 
ing was  done.  Plaintiff  testified  that  he  had 
signed  defendant's  name  to  a  subscription  pa- 
per by  his  (defendant's)  consent,  and  that  the 
subscription  was  for  building  a  road  from 
near  Leeds  to  Raytown,  or  beyond  towards 
Lee's  Summit;  that  Davenport  made  it  a  con- 
dition of  his  subscription  that  his  money  was 
not  to  be  used  unless  the  road  was  macadam- 
ized beyond  Raytown;  that  he  declined  to 
sign  his  name  to  the  paper,  but  stood  by  In 
silence  when  Slaughter  told  him  they  must 
have  something  to  show  who  subscribed  to 
the  fund,  and  that  he  would  write  Daven- 
port's name  to  the  paper;  that  Davenport 
gave  him  (Slaughter)  a  check  for  the  $50,  but 
upon  the  express  condition  that  it  was  not  to 
be  used  unless  the  road  went  beyond  Ray- 
town; that  Davenport  never  authorized  him 
to  sign  his  name  to  a  subscription  to  build  a 
road  to  Raytown  only;  that,  after  the  fund 
was  all  made  np,  the  county  court,  In  the  fall 
of  1892,  let  the  contract  to  build  the  road  to 
Raytown  only,  whereupon  he  (Slaughter)  re- 
turned Davenport's  check  to  him,  with  the 
understanding  that,  If  the  road  was  after- 
wards built  beyond  Raytown,  Davenport 
would  pay  the  $50;  that  the  subscribed  fund 
was  paid  over  to  the  county  court  in  August 
or  1st  of  September,  1802;  the  contract  for 
the  road  was  let  September  29,  1892;  that  he 
never  made  demand  on  Davenport  for  this 
money  until  after  the  road  was  built  beyond 
Raytown,  In  the  summer  of  1893.  The  de- 
fendant testified  that  he  never  authorized  his 
name  to  be  signed  to  any  subscription  paper; 
never  knew  that  it  was  so  signed;  that  he 
never  agreed  to  pay  anything  for  a  road  to 
Raytown,  but  did  agree  to  pay  $50  for  a  road 
to  be  built  beyond  Raytown,  and  gave  his 
check  for  that  amount  to  Slaughter,  to  be  used 
upon  that  condition  only;  that  after  the  fund 
was  made  up,  and  the  contract  let  to  Ray- 
town, Slaughter  stated  to  him  that  his  condi- 
tion could  not  be  compiled  with,  and  returned 
his  check.  Defendant  put  In  evidence  the 
contract  for  the  road  and  the  estimates,  show- 
ing that  the  county  court  only  estimated  and 
contracted  for  a  road  to  Raytown,  and  that 
the  fund  subscribed  was  more  than  consumed 
in  building  that  road. 

The  first  question  with  which  we  are  con- 
fronted is  as  to  the  nature  of  the  obligation 
sued  on,— whether,  as  to  the  obligees  T.  W. 
Oreen,  H.  C.  Brooking,  and  Orlando  Slaugh- 
ter It  is  a  Joint  or  several  contract.  In  de- 
termining this  question  we  are  not  to  be  gov- 
erned by  the  terms  of  the  contract,  but  by 
what  Is  the  real  interest  of  the  parties.  "If 
the  interests  of  the  obligees  is  Joint,  it  mat- 
ters not  that  the  contract  in  its  terms  Is  sev- 
eral. It  is  a  Joint  contract,  In  the  enforce- 
ment of  which  all  must  Join."  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  172.  The  complaint 
alleges  that  defendant  promised  to  pay  plain- 


tiffs the  sum  of  $50,  in  trust  for  the  purpose 
of  macadamizing  a  certain  road,  which  the 
evidence  showed  was  a  public  road,  for  the 
use  and  benefit  of  the  public  generally.  The 
obligees  are  simply  trustees  In  the  contract 
which  is  Joint,  and  there  Is  nothing  In  It 
which  authorizes  them  to  prosecute  separate 
suits  thereon.  In  Thleman  v.  Goodnight,  17 
Mo.  App.  429,  there  is  quoted  with  approval 
the  following  from  1  Pars.  Cont  (7th  Ed.)  13: 
"A  contract  with  several  persons,  for  the  pay- 
ment to  them  of  a  sum  of  money,  Is  a  Joint 
contract  with  all,  and  all  the  payees  therein 
have  a  Joint  Interest,  so  that  no  one  can  sue 
alone  for  his  proportion."  Bliss,  Code  PL  f 
63;  Ralney  v.  Smlzer,  28  Mo.  310.  So,  in 
Oapen  v.  Barrows,  1  Gray,  376,  it  is  said: 
"When  all  the  legal  interest  In  a  covenant  and 
In  the  cause  of  action  thereon  is  Joint,  the 
covenant  is  Joint,  although  the  covenant,  in 
Its  terms,  be  several,  or  Joint  and  several." 
The  case  of  Hayden  v.  SnelL  9  Gray,  365, 
was  a  suit  upon  an  obligation  by  which  the 
obligor  promised  to  pay  Charles  Hayden  or 
his  wife,  Anna  Hayden,  annually  during  their 
natural  lives  a  specific  sum;  and  It  was  held 
that  the  contract  was,  In  legal  effect,  an 
agreement  to  pay  the  sum  named  In  the  con- 
tract to  both  the  persons  named  as  promisees; 
and,  so  long  as  they  survived,  the  promise 
being  to  pay  either,  an  action  might  be  main- 
tained in  their  names  Jointly.  See,  also,  Os- 
good v.  Pearsons,  4  Gray,  455.  WUloughby 
v.  WUloughby,  5  N.  H.  244,  was  a  suit  upon 
a  promissory  note  made  payable  to  Washing- 
ton or  Joseph  WUloughby,  and  It  was  held 
to  be  a  contract  with  them  Jointly,  and  that 
neither  could  maintain  an  action  upon  It  sep- 
arately. It  follows  that  the  cause  of  action 
alleged  was  on  a  joint  contract,  and  that  the 
suit  was  properly  brought  in  the  names  of  the 
Joint  obligees.  The  amendment  changed  it 
to  an  action  on  a  several  contract  If  the 
contract  was  several,  we  see  no  reason  why 
this  might  not  be  done,  for  If  a  party  plain- 
tiff to  a  suit  Is  an  unnecessary  party,  it  Is 
difficult  to  see  how  the  dismissal  of  it  as  to 
him  could  In  any  way  change  the  cause  of 
action.  But  it  Is  not  so  when  the  suit  is  by 
Joint  obligees  on  a  Joint  contract,  and  the 
amendment  changes  it  to  an  action  on  a  sev- 
eral contract  for  In  that  case  there  is  an  en- 
tire change  In  the  cause  of  action  from  a 
joint  to  a  several  cause  of  action  upon  a 
joint  contract  which  is  not  permissible. 
While  It  is  true  that  by  section  6347,  Rev. 
St  1889,  amendments  on  appeals  from  jus- 
tices to  the  circuit  courts  are  UberaUy  aUow- 
ed,  by  section  6345  it  is  provided  "that  the 
same  cause  of  action,  and  no  other,  that  was 
tried  before  the  justice,  shall  be  tried  before 
the  appellate  court  upon  the  appeal,"  so  that 
the  statute  Is  no  authority  for  the  amendment 
made  In  this  case.  This  was  the  view  taken 
by  the  court  of  appeals  In  an  opinion  present- 
ed in  that  court,  which  is  in  accordance  with 
the  rulings  In  Thleman  v.  Goodnight  supra; 
Faulkner  v.  Faulkner,  73  Mo.  327;  Baker  v. 
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Raley,  18  Mo.  App.  582;  Gregory  v.  Railway 
Co.,  20  Mo.  App,  448.  It  is,  however,  in- 
sisted by  plaintiff  that  the  ruling  of  the  court 
of  appeals  Is  in  conflict  with  Davis  v.  Ritchie, 
86  Mo.  501.  That  was  an  action  commenced 
before  a  Justice  of  the  peace  by  William 
Davis  and  David  Davis  against  Ritchie  & 
Davis  on  what  was  alleged  to  be  a  Joint  prom- 
ise by  defendants  to  them  for  rent  In  the  sum 
of  $100.  On  appeal  to  the  circuit  court,  plain- 
tiff David  Davis  filed  an  amended  statement, 
differing  from  the  original  only  in  that  the 
name  of  William  Davis  was  dropped  from  the 
complaint.  Defendants  filed  their  motion  to 
strike  out  the  amended  complaint  upon  the 
ground  that  it  changed  the  cause  of  action. 
The  motion  was  overruled,  and  upon  appeal 
to  the  supreme  court  It  was  held,  in  a  per 
curiam  opinion,  that  under  section  3060,  Rev. 
St.  1870  (section  6347,  supra),  an  amendment 
by  striking  out  the  name  of  a  co-plaintiff  does 
not  change  the  original  cause  of  action.  That 
it  does  not  always  do  so  may  be  conceded, 
but  In  that  case,  as  In  the  one  at  bar,  our 
conclusion  is  that  it  did.  In  the  contract 
which  formed  the  basis  of  that  action  the 
obligees  were  Joint  promisees,  one  of  whom 
could  not  have  maintained  a  separate  suit 
upon  the  contract.  Then  to  amend  the  com- 
plaint by  omitting  one  of  them  therefrom  was 
to  change  a  Joint  cause  of  action  Into  a  sev- 
erable one.  Davis  v.  Ritchie,  supra,  is  out  of 
line  with  the  great  weight  of  authority,  and 
should  be  overruled.  •  Plaintiff  contends  that 
the  new  trial  was  granted  upon  the  grounds 
assigned  In  the  first,  second,  third,  fourth, 
and  tenth  assignments,  and  as  we  are  of  opin- 
ion, for  reasons  already  given,  that  no  error 
was  committed  In  so  doing,  we  affirm  the 
Judgment. 

GANTT,  P.  X,  and  SHERWOOD,  J.,  con- 
cur. 


HOGAN  et  al.  v.  CITIZENS'  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  23,  1890.) 

STREET    RAILROADS  —  HARMLESS  ERROR- 
SPEED  OF  CAR — RINGING  BELL— NEGLI- 
GENCE OF  PARENTS— INSTRUCTIONS. 

1.  Failure  of  a  street-car  company  to  equip  Its 
car  with  a  fender,  which  would  have  prevented 
the  injury  complained  of,  Is  not,  in  the  absence 
of  an  ordinance  or  statute  requiring  it,  negli- 
gence. 

2.  Where*,  on  cross-examination,  a  witness  for 
defendant  says  that  he  testified  In  a  certain  way 
before  the  coroner,  and  his  testimony  on  the 
trial  is  substantially  the  same,  it  is  harmless  er- 
ror to  allow  counsel  for  defendant  to  read  his  tes- 
timony before  the  coroner;  Rev.  St  1889,  §  2303, 
providing  that  the  supreme  or  appellate  court 
shall  not  revise  a  judgment  unless  it  believes 
that  the  alleged  error  materially  affected  the  mer- 
its. 

3.  In  an  action  to  recover  for  injuries  alleged 
to  have  been  caused  by  the  negligence  of  de- 
fendant's motorman  and  conductor,  it  Is  compe- 
tent for  the  motorman  (who  has  been  shown  to 
be  experienced),  after  testifying  to  what  was 
done,  to  testify  that  there  was  nothing  else  that 


he  could  have  done,  under  the  circumstances,  to 
prevent  the  injury,  as  such  testimony  does  not 
preclude  the  jury  from  finding  from  the  other 
testimony  that  he  could  have  done  something 
which  he  failed  to  do. 

4.  In  an  action  to  recover  for  personal  Inju- 
ries, plaintiff  alleged  that  defendant  was  negli- 
gent in  running  its  cars  at  a  greater  rate  of 
speed  than  was  permitted  by  an  ordinance.  The 
evidence  disproved  this  allegation.  Held,  that 
the  court  properly  took  the  question  of  negligence 
on  account  or  the  speed  of  the  car  from  the  jury, 
as  plaintiff  was  not  entitled  to  rely  on  common- 
law  negligence  as  to  its  speed. 

5.  A  complaint  alleged  that  defendant  was 
guilty  of  negligence  in  failing  to  ring  the  bell 
on  its  gripcar  as  it  approached  the  crossing  where 
the  injury  occurred.  Plaintiff's  witnesses  testi- 
fied that  they  did  not  hear  the  bell,  but  admit- 
ted they  were  not  paying  attention,  while  defend- 
ant's witnesses  testified  that  the  bell  was  rung 
twice,  which  was  the  nsual  signal  at  a  crossing. 
Held,  that  an  Instruction,  at  defendant's  request 
(plaintiff  making  none),  that,  if  the  jury  found 
from  the  evidence  that  the  gripman  rang  the  bell 
as  the  train  approached  the  crossing,  it  must  find 
for  defendant  on  that  issue,  is  not  erroneous. 

6.  It  is  not  error  to  refuse  to  give  an  instruc- 
tion, though  it  states  the  law  correctly,  where 
there  is  no  evidence  in  the  case  on  which  to  pred- 
icate it. 

7.  An  instruction  that  defendant  is  liable,  even 
though  the  parents  of  the  child  killed  were  negli- 
gent in  permitting  it  to  be  on  the  street  unattend- 
ed, if  the  person  operating  defendant's  car  which 
killed  it  was  negligent,  and  his  negligence  was 
the  immediate  cause  of  the  Injury,  and  by  the 
exercise  of  ordinary  care  and  precaution  the  in- 
jury might  have  been  avoided,  is  properly  refused 
because  it  excludes  the  principle  that  defendant 
would  be  liable  if,  after  die  discovery  of  the  dan- 
ger in  which  the  child  was,  the  exercise  of  ordi- 
nary care  would  have  averted  the  injury,  and  it 
failed  to  exercise  such  care,  or  if  it  failed  to  dis- 
cover the  danger  through  its  own  recklessness, 
when  by  the  exercise  of  ordinary  care  it  could 
have  discovered  the  danger  and  averted  it,  and 
because'  it  makes  defendant  liable,  if  negligent, 
though  the  negligence  of  plaintiff  contributed 
to  the  injury. 

Appeal  from  St  Louis  circuit  court 
Action  by  Cornelia  Hogan  and  another 
against    the    Citizens'    Railway  Company. 
From  a  Judgment  In  favor  of  defendant,  plain- 
tiffs appeal.  Affirmed. 

Damages  for  death  of  plaintiffs'  child. 
The  plaintiffs,  as  the  father  and  mother  of 
Floyd  B.  Hogan,  sue  the  defendant,  a  corpo- 
ration operating  a  cable  street  railway  in  St. 
Louis,  under  section  4426,  Rev.  St.  1889,  to 
recover  $5,000  for  the  death  of  their  child,  a 
minor  seven  years  of  age,  which  occurred  on 
the  5th  of  June,  1898,  at  the  corner  of 
Twelfth  and  Morgan  streets,  by  being  run 
over  by  one  of  defendant's  train  of  cars, 
which  was  composed  of  a  grip  car  and  a 
trailer.  The  petition  charges  four  acts  of 
negligence  by  defendant:  (1)  Running  the 
cars  at  a  greater  rate  of  speed  than  Is  allow- 
ed under  the  city  ordinances;  (2)  failure  of 
the  conductor  and  motorman  to  keep  a  vigi- 
lant watch  for  all  persons  on  foot  especially 
children,  either  on  the  track  or  moving  to- 
wards it,  and,  after  the  gripman  and  con- 
ductor saw,  or  by  keeping  a  vigilant  watch 
for  children  might  have  seen,  their  child, 
failure  to  stop  the  train  of  cars  in  the  short- 
est time  and  space  possible,  as  the  city  ordl- 
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nance  requires;  (8)  failure  "to  ring  the  bell 
or  give  any  signal  or  sufficient  warning  of  the 
approach  of  the  cars,"  although  running  in  a 
thickly-settled  part  of  the  city,  where  the 
street  was  being  constantly  crossed  by  women 
and  children  and  the  public  generally;  and 
(4)  failure  "to  use  ordinary  care  in  providing 
said  gripcar  with  a  fender  to  prevent  its  run- 
rung  over  the  children  it  had  run  down  and 
upon."  On  motion  the  court  struck  out  the 
fourth  act  of  negligence  pleaded,  and  the 
plaintiffs  saved  an  exception  to  the  ruling. 
The  answer  admitted  the  incorporation  and 
business  of  the  defendant,  and  that  the  de- 
ceased came  to  his  death  from  injuries  re- 
ceived "by  one  of  defendant's  cars,"  but  de- 
nied generally  the  other  allegations  of  the 
petition.  Contributory  negligence  by  the  de- 
ceased and  by  his  parents,  the  plaintiffs,  was 
affirmatively  averred  by  the  defendant  A 
proper  reply  was  filed. 

The  trial  developed  the  facts  following: 
Plaintiffs  offered  In  evidence  Ordinance  No. 
13,896,  which  ordinance  gives  the  defendant 
the  right  to  operate  its  line  of  railroad  by 
cable,  and  providing,  by  section  6,  as  follows: 
"The  city  of  St.  Louis  reserves  the  right  to 
regulate  the  running  of  cars,  and  the  rate  of 
speed  at  which  cars  shall  be  run  on  said  rail- 
road." Ordinance  No.  14,600,  offered  In  evi- 
dence by  plaintiffs,  provides  that  defendant 
may  ran  its  cars  on  Morgan  street,  from  Gar- 
rison avenue  to  Fourth  street,  at  a  rate  of 
speed  not  exceeding  8%  miles  an  hour. 
Plaintiffs  also  offered  In  evidence  Ordinance 
No.  17,188,  which  ordinance,  so  far  as  ma- 
terial to  this  case,  is  as  follows:  "An  ordi- 
nance In  revision  of  the  ordinances  of  the  city 
of  St  Louis,  and  to  establish  new  ordinance 
provisions  for  the  government  of  said  city." 
"Sec.  1274.  Every  person,,  corporation,  com- 
pany, or  co-partnership  engaged  In  the  busi- 
ness of  transporting  passengers  from  any  one 
point  to  any  other  point  within  this  city,  for 
hire,  on  street  railways,  shall  be  subject  to  all 
of  the  conditions,  stipulations,  and  require- 
ments of  this  article.  Sec.  1275.  The  follow- 
ing rules  and  regulations  concerning  the  run- 
ning of  street-railway  cars  shall  be  binding 
upon  every  person,  corporation,  company,  or 
co-partnership  taking  out  license  under  the 
provisions  of  this  article."  Paragraph  4: 
"The  conductor,  motorman,  grlpman,  or  driv- 
er, or  any  other  person  in  charge  of  each  car, 
shall  keep  a  vigilant  watch  for  all  vehicles 
and  persons  on  foot,  especially  children,  ei- 
ther on  the  track  or  moving  towards  It  and, 
on  the  first  appearance  of  danger  to  such 
persons  or  vehicles,  the  cars  shall  be  stopped 
in  the  shortest  time  and  space  possible." 
Plaintiffs  also  offered  In  evidence  an  accept- 
ance by  the  defendant  of  Ordinance  No.  13,- 
896,  dated  May  9,  1887,  but  no  express  accept- 
ance of  Ordinance  No.  17,188  was  shown. 
Defendant's  train  was  proceeding  eastwardly 
on  Morgan  street  The  day  was  clear  and 
bright  A  crowd  of  from  50  to  1,000  people, 
according  to  the  estimate  of  different  wit- 


nesses, had  gathered  on  the  northeast  corner 
of  Twelfth  and  Morgan  streets,  in  conse- 
quence of  an  arrest  of  a  man  and  woman. 
There  was  a  police  signal  box  on  the  east 
side  of  Twelfth  street,  about  12  to  25  feet 
north  of  the  building  line  of  Morgan  street, 
to  which  the  policeman  had  carried  the  per- 
sons arrested,  to  signal  for  a  police  patrol 
wagon  to  take  the  prisoners  to  the  lockup: 
and  the  crowd  had  followed  the  policeman 
and  his  prisoners,  and  were  crowding  around 
and  upon  them.  There  were  only  4  or  5  per- 
sons on  the  sidewalk  on  the  north  side  of 
Morgan  street  but  there  was  no  one  on  the 
roadway  of  the  street.  There  were  no  per- 
sons on  the  railroad  track  or  approaching  It 
As  the  train  approached  the  west  side  of 
Twelfth  street  the  grlpman  rang  the  bell 
twice  (the  usual  signal  on  approaching  a 
crossing);  and  then,  holding  the  brake  lever 
in  his  right  hand  and  the  grip  lever  with  his 
left  hand,  he  slowed  the  train  down  from  a 
speed  of  8%  miles  an  hour  (Its  authorized 
speed,  under  the  ordinance,  at  that  point)  to 
about  half  that  speed.  There  is  a  conflict  In 
the  testimony  as  to  whether  he  was  looking 
ahead  of  the  train,  or  was  leaning  towards 
the  left  looking  up  Twelfth  street  at  the 
policeman,  with  his  prisoners,  and  the  assem- 
bled crowd.  In  this  way  and  at  that  speed 
he  crossed  Twelfth  street,  and  when  the  train 
was  within  a  few  feet  of  the  east  side  of 
Twelfth  street  the  policeman  suddenly  bran- 
dished his  club;  the  crowd  as  suddenly  rush- 
ed back  Into  Morgan  street  "nil  around  the 
car";  the  grlpman  dropped  the  rope  entirely, 
and  with  both  hands  applied  the  brake,  and 
stopped  the  train  as  quickly  as  he  could.  But 
the  deceased  child  had  in  the  meantime  run 
out  Into  the  roadway  of  Morgan  street,  with 
the  surging  crowd,  and  was  struck  by  the 
front  of  the  gripcar  and  knocked  down;  and 
when  the  car  was  stopped  he  was  found  un- 
der the  forward  end  of  the  gripcar,  resting 
against  the  lifeguard,  a  contrivance  or  V-shap- 
ed guard  which  was  placed  under  the  car.  In 
front  of  the  fore  wheels,  to  keep  them  from 
running  over  any  one  that  might  be  caught 
under  the  car.  The  wheels  of  the  gripcar 
did  not,  in  consequence  of  this  lifeguard,  run 
over  the  child.  The  grlpman  never  saw  the 
child  at  any  time  before  the  Injury,  and  did 
not  know  the  child  was  under  the  car  until 
the  crowd  hallooed  and  the  train  was  stopped. 
The  plaintiffs  objected  to  certain  testimony 
introduced  by  the  defendant  and  admitted  by 
the  court  which  will  be  considered  hereinaft- 
er. 

At  the  request  of  the  plaintiffs  the  court 
Instructed  the  jury  as  follows:  "The  jurors 
are  Instructed  that  if  they  believe  and  find 
from  the  evidence  that  plaintiffs  are  the  par- 
ents of  Floyd  B.  Hogan,  deceased;  that  said 
deceased  at  the  time  of  his  death  was  a  minor, 
unmarried,  and  of  the  age  of  seven  years; 
and  that  defendant  on  and  prior  to  about  the 
5th  day  of  June,  1898,  was  engaged  In  the 
business  of  transporting  passengers,  for  hire, 
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from  one  point  to  another  within  the  city  of 
St  Loots,  by  street  railway,  and  for  that  pur- 
pose used  and  operated  Its  railway,  and  a  cer- 
tain gripcar  and  trailer  composing  the  train; 
and  If  the  Jurors  further  believe  and  find  from 
the  evidence  that  Morgan  street  at  said  time 
was  an  open  public  street  of  the  city  of  St 
Louis  at  the  place  hereinafter  mentioned;  and 
If  the  jurors  farther  believe  and  find  from  the 
evidence  that  on  the  6th  day  of  June,  1883, 
that  said  child  was  in  said  Morgan  street,  at 
a  point  at  or  near  the  crossing  on  the  east 
side  of  Twelfth  street,  and  whilst  on  said 
street  at  said  place  he  was  run  over  by  de- 
fendant's said  gripcar,  and  thereby  injured, 
and  died  from  the  effect  thereof;  and  if  the 
Jurors  further  believe  and  find  from  the  evi- 
dence that  defendant's  grlpman  in  charge  of 
said  gripcar  just  before  and  at  the  time  of  so 
running  over  and  injuring  said  child  was  not 
keeping  a  vigilant  watch  for  all  persons  on 
foot  especially  children,  either  on  its  said 
track  or  moving  towards  It  or  that  said  grip- 
man  did  not  stop  said  gripcar  in  the  shortest 
time  and  space  possible,  under  the  circum- 
stances, upon  the  first  appearance  of  danger 
to  said  child;  and  If  the  jurors  further  believe 
and  find  from  the  evidence  that  said  grlpman, 
by  the  keeping  of  such  vigilant  watch,  would 
have  seen  said  child  moving  towards  the 
track,  or  upon  the  track  and  In  danger,  and 
could,  in  the  exercise  of  ordinary  care,  by  so 
stopping  said  gripcar  in  the  shortest  time  and 
space  possible  under  the  circumstances,  have 
averted  the  injury  from  said  child;  and  if  the 
jurors  further  believe  and  find  from  the  evi- 
dence that  plaintiffs  exercised  ordinary  care 
in  the  custody  of  said  child,  In  keeping  it  from 
being  exposed  to  said  Injury,  according  to 
their  condition  in  life,  and  that  said  child  ex- 
ercised the  degree  of  care  which  Is  reasonably 
to  be  expected  from  a  child  of  his  years  and 
experience  under  the  circumstances,— then 
your  verdict  should  be  for  the  plaintiffs,  and, 
If  you  find  for  the  plaintiffs,  you  will  assess 
'their  damages  in  the  sum  of  five  thousand 
dollars.  The  jurors  are  instructed  that  If  the 
defendant  was  engaged  in  the  business  of 
transporting  passengers,  for  hire,  from  one 
point  to  another  within  the  city  of  St  Louis, 
on  or  about  the  5th  day  of  June,  1883,  then, 
by  Ordinance  No.  17,188,  read  in  evidence,  It 
became  the  duty  of  the  gripman  In  charge  of 
the  gripcar  to  keep  a  vigilant  watch  for  per- 
sons on  foot  especially  for  children,  either  on 
its  track  or  moving  towards  it  and,  on  the 
first  appearance  of  danger  to  such  person  or 
child,  It  was  the  duty  of  the  gripman  to  stop 
the  car  In  his  charge  in  the  shortest  time  and 
space  possible  under  the  circumstances.  The 
court  instructs  the  jury  that  the  degree  or 
measure  of  care  or  caution  which  said  Infant 
child,  Floyd  B.  Hogan,  was  required  to  exer- 
cise, was  that  which  Is  ordinarily  exercised, 
and  which  Is  reasonably  to  be  expected  from 
a  child  of  his  years  and  experience,  under  the 
circumstances  he  was  in,  as  shown  by  the 
evidence,  and,  before  the  Jury  can  find  him 


guilty  of  contributory  negligence,  they  must 
find  that  he  failed  to  exercise  such  care  or 
caution  as  might  reasonably  be  expected  of  a 
child  of  his  years  and  experience  under  the 
circumstances;  and  the  burden  of  proving 
contributory  negligence  is  on  the  defendant  to 
establish  by  a  preponderance  of  the  evidence. 

At  the  request  of  defendant  the  court  gave 
the  following  Instruction:  "The  court  In- 
structs the  jury  that  in  considering  this  case 
they  should  not  indulge  in  any  mere  supposi- 
tions or  imaginings  as  to  what  may  or  may 
not  have  been  done  or  occurred  at  the  time  of 
the  occurrence,  but  must  decide  the  case  upon 
the  evidence  of  the  witnesses  and  the  instruc- 
tion of  the  court.  And  the  court  further  in- 
structs the  Jury  that  they  are  the  Bole  judges 
of  the  credibility  of  the  witnesses  and  the 
weight  to  be  given*  to  their  testimony,  and  in 
weighing  the  testimony  the  jury  should  take 
Into  consideration,  not  only  what  they  have 
testified  to,  but  also  their  manner  of  testify- 
ing, and  their  bias,  if  any  Is  shown,  towards 
or  against  plaintiffs  or  defendant  their  abili- 
ty at  the  time  to  clearly  see  what  occurred, 
and  now  to  clearly  recall  and  relate  the  facts; 
and,  if  the  jury  believe  from  the  evidence 
that  any  witness  has  knowingly  swom  falsely 
to  any  material  fact  then  the  Jury  may  dis- 
believe the  whole  or  any  part  of  such  witness' 
testimony.  The  court  Instructs  the  jury  that, 
though  there  was  a  crowd  of  people  at  the 
northeast  corner  of  Twelfth  street  the  grip- 
man  was  not  required,  under  the  allegations 
of  the  petition  and  the  law,  to  slow  down  his 
train  to  one,  two,  or  three,  or  four,  or  five, 
or  six  miles  an  hour,  or  to  stop  it  or  try  to 
stop  it  before  the  rush  of  the  people  towards 
the  track;  and  the  jury  must  not  impute  any 
negligence  to  the  gripman  because  he  did  not 
stop,  or  try  to  stop,  or  was  not  running  very 
slowly,  before  the  rush  of  the  crowd  occurred, 
or  the  first  appearance  of  danger.  Hie  court 
Instructs  the  Jury  that  there  is  no  evidence 
in  this  case  tending  to  prove  the  cars  were 
being  run  at  a  greater  rate  of  speed  than 
eight  and  one-half  miles  an  hour,  and  there- 
fore the  jury  should  not  consider  the  allega- 
tions of  negligence  that  the  train  was  being 
run  at  a  greater  rate  of  speed  than  eight  and 
one-half  miles  an  hour.  And  the  court  fur- 
ther instructs  you  that  if  yon  believe  from 
the  evidence  that  as  the  train  was  approach- 
ing Twelfth  street  the  grlpman  rang  the  bell, 
and  it  could  be  heard  at  the  northeast  corner 
of  Twelfth  and  Morgan  streets,  then  the 
court  instructs  you  that  he  performed  his 
whole  duty  under  the  allegations  of  negli- 
gence in  that  regard,  and  under  the  law,  and 
he  was  not  required  to  be  ringing  it  as  he  was 
crossing  Twelfth  street  and  approaching  the 
east  crossing,  and  you  must  find  that  allega- 
tion of  negligence  concerning  the  not  ringing 
of  the  bell  in  favor  of  the  defendant  And 
the  court  further  Instructs  you  that  all  the 
evidence  in  this  case  shows  that  the  child, 
Floyd  B.  Hogan,  was  on  the  pavement,  in  the 
crowd,  and  if  the  jury  believe  from  the  evl- 


Digitized  by 


Google 


476 


51  SOUTHWESTERN  REPORTER. 


dence  that  the  gripman  and  conductor  were 
keeping  a  vigilant  watch  for  all  persons  on 
foot,  especially  children,  as  mentioned  in  these 
instructions,  as  the  train  was  crossing  Twelfth 
street  and  approaching  the  east  crossing,  and 
that  as  soon  as  the  crowd  surged  or  rushed 
towards  the  track  the  gripman  stopped  the 
train  in  the  shortest  time  and  space  possible 
under  the  circumstances,  then  your  verdict 
must  be  for  the  defendant,  notwithstanding 
the  gripman  did  not  notice  the  boy  as  he  ran 
from  the  pavement  and  onto  the  track,  'or 
thereafter.  The  court  further  Instructs  the 
jury  that  an  accident  may  happen,  and  a  per- 
son be  injured  or  killed  therein,  that  Is  not 
caused  by  the  negligence  of  any  person  con- 
nected therewith;  and  if  the  Jury  believe 
from  the  evidence  that  the  death  of  the  child, 
Floyd  B.  Hogan,  was  the  result  of  such  mere 
accident  or  misadventure,  then  your  verdict 
must  be  for  the  defendant.  The  court  In- 
structs the  Jury  that  while  the  child,  Floyd 
B.  Hogan,  was  required  to  use  only  such  care 
and  caution  as  could  be  reasonably  expected  of 
a  child  of  his  years  and  experience,  neverthe- 
less he  was  required  to  use  such  care  and  cau- 
tion; and  if  the  jury  believe  from  the  evi- 
dence that  he  did  not  do  so,  and  was  himself 
negligent  in  running  right  in  front  of  and 
close  to  the  car,  and  his  being  run  upon  by  the 
car  was  the  result  of  his  negligence  in  not 
exercising  such  care,  then  the  jury  will  find 
their  verdict  for  the  defendant  The  court 
Instructs  the  jury  that,  under  the  pleadings 
and  evidence,  no  want  of  care  or  negligence 
can  be  imputed  to  the  defendant  because  It 
did  not  have  other  or  different  appliances 
about  its  grlpcar  than  it  had,  and  therefore 
the  jury  must  not  consider  that  matter  at  alL" 
To  the  giving  of  each  of  said  instructions, 
plaintiffs  duly  excepted. 

The  court  refused  the  following  instruc- 
tion prayed  by  plaintiffs,  to  which  refusal 
plaintiffs  duly  excepted:  "The  court  instructs 
the  Jurors  that  though  they  may  believe  from 
the  evidence  that  plaintiffs  were  guilty  of 
negligence  in  permitting  Floyd  B.  Hogan  to 
be  upon  the  street  unattended  at  the  time  of 
the  accident,  yet,  if  you  further  believe  and 
find  from  the  evidence  that  defendant's  serv- 
ant in  charge  of  said  grlpcar  was  guilty  of 
negligence  in  the  management  of  said  car, 
as  defined  in  these  instructions,  and  that  such 
negligence  was  the  immediate  cause  of  the 
death  of  deceased,  and  that  by  the  exercise  of 
ordinary  care  and  precaution  on  the  part  of 
said  servant  or  gripman  the  death  of  said 
child  might  have  been  avoided,  then  you  will 
find  a  verdict  for  the  plaintiffs."  The  Jury 
returned  a  verdict  for  defendant,  and,  plain- 
tiffs' motion  for  a  new  trial  being  overruled, 
they  perfected  an  appeal  to  this  court. 

Chas.  W.  Bates,  Chas.  P.  Johnson,  and  Vir- 
gil Rule,  for  appellants.  Smith  P.  Gait,  for  re- 
spondent. 

MARSHALL,  J.  (after  stating  the  facts).  1. 
Plaintiffs  assign  as  error  the  ruling  of  the 


trial  court  In  striking  out  from  their  petition 
the  averment,  "and  defendant  did  negligent- 
ly fall  to  use  ordinary  care  in  providing  said 
grlpcar  with  a  fender  to  prevent  its  running 
over  the  children  it  had  run  down  and  upon." 
They  here  contend  that  a  plaintiff  "may 
charge  In  one  count  as  many  acts  of  negli- 
gence on  the  part  of  the  defendant  as  be  al- 
leges caused  the  injury,  •  *  *  so  long  as 
the  allegations  are  not  inconsistent  in  fact 
with  each  other;  i.  e.  so  long  as  the  allega- 
tions are  of  such  a  character  that  the  proof 
of  one  would  not  disprove  the  other  or  an- 
other." The  law  Is  as  claimed  by  the  plain- 
tiffs, but  this  statement  of  a  general  legal 
proposition  does  not  point  out  wherein  the 
trial  court  erred  In  sustaining  the  motion  to 
strike  out.  The  court  manifestly  never  pro- 
ceeded upon  the  idea  that  the  plaintiffs  could 
not  state  In  the  same  count  as  many  acts  of 
negligence  as  they  saw  fit,  for  the  count  con- 
tained three  other  claimed  acts  of  negligence 
after  this  allegation  was  stricken  out.  The 
ruling  of  the  court  was  that  the  acts  averred 
did  not  constitute  negligence  on  the  part  of 
the  defendant  and  hence  should  be  eliminat- 
ed from  the  case,  and  not  because  they  were 
a  sufficient  charge  of  negligence  that  was  im- 
properly combined  in  the  same  count  with 
other  sufficient  charges  of  negligence.  In 
fact  this  was  all  that  was  claimed  In  the  mo- 
tion. No  claim  Is  made  here  that  there  was 
any  law  of  the  state  or  any  ordinance  of  the 
city  which  made  It  the  duty  of  the  defendant 
to  place  fenders  on  Its  cars.  The  obligation  to 
do  so  therefore  must  be  found  in  the  common 
law,  if  there  is  any  such  obligation  resting  up- 
on defendant  It  Is  not  claimed  that  the 
common  law  expressly  Imposed  any  Buch  obli- 
gation, but  it  is  claimed  that  "defective  appli- 
ances, or  no  appliances  at  all,  or  Insufficient  ap- 
pliances, is  a  question  of  negligence,  for  the 
jury."  The  obligation  of  the  common  law  is 
that  the  defendant  shall  exercise  ordinary 
care  to  prevent  injury  to  the  public  No  par- . 
ticular  kind  of  appliance  is  required  to  be 
used.  It  is  only  necessary  that  the  defendant 
should  have  used  such  means  to  prevent  in- 
jury to  the  public  as  a  man  of  ordinary  pru- 
dence would  have  used  under  the  same  cir- 
cumstances. To  predicate  a  charge  of  negli- 
gence upon  a  failure  to  use  any  particular 
kind  of  appliance  Is  Insufficient,  especially  In 
the  absence  of  any  averment  that  the  appli- 
ances and  means  employed  by  defendant  were 
not  reasonably  safe.  As  between  master  and 
servant  the  master  Is  not  required  to  fur- 
nish the  best  and  safest  known  appliances.  It 
is  enough  that  what  he  does  furnish  are  rea- 
sonably safe  for  the  purposes  for  which  they 
are  Intended  and  used.  Parker  v.  Railroad 
Co.,  109  Mo.,  loc.  clt  407,  19  S.  W.  1127; 
Williams  v.  Railway  Co.,  119  Mo.  316,  24  8. 
W.  782;  Bender  v.  Railway  Co.,  137  Mo.  240, 
37  S.  W.  132.  So,  with  respect  to  its  common- 
law  duty  to  the  public.  It  is  not  whether  there 
are  known  appliances  which  the  defendant  did 
not  use,  but  whether  the  appliances  It  does 
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cse  are  such  as  a  person  of  ordinary  prudence 
would  have  used,  which  determines  the  ques- 
tion of  its  negligence.  There  was  therefore 
no  error  in  the  ruling  of  the  court  sustaining 
the  motion  to  strike  out  this  allegation  in  the 
petition. 

2.  On  the  cross-examination  of  the  conduct- 
or the  plaintiffs'  attorney  interrogated  him 
as  to  certain  answers  made  by  him  when  ex- 
amined by  the  coroner,  and  the  witness  ad- 
mitted having  testified  as  he  was  asked  If  he 
had  done.  The  plaintiffs  did  not  read  or  offer 
to  read  the  testimony  of  the  witness  before  the 
-coroner.  But  the  defendant  offered  to  read 
the  whole  of  the  witness'  testimony  given  be- 
fore the  coroner.  Plaintiffs'  counsel  then 
said:  "He  has  got  the  witness'  statement 
There  are  lots  of  things  that  are  Irrelevant 
that  were  before  the  coroner,  and  I  object' 
The  Court:  You  had  a  perfect  right  to  read 
it  all,  if  you  wanted  to.  and  be  has  a  right 
to  read  it  Mr.  Rule:  I  did  not  offer  it  In 
evidence,  I  simply  asked  whether  these  ques- 
tions were  asked  and  answered.  The  Court: 
He  can  read  it  all."  The  whole  of  the  wit- 
ness' testimony  was  then  read  to  the  Jury. 
After  it  was  read,  plaintiffs'  counsel  objected 
to  the  testimony  because  the  copy  was  not  "a 
certified  copy  of  the  inquest"  and  moved  to 
strike  out  the  testimony.  The  court  held  that 
this  objection  came  too  late.  Plaintiffs  saved 
their  exceptions,  and  now  assign  this  ruling  of 
the  trial  court  as  error.  The  questions  pro- 
pounded to  the  witness  as  to  his  testimony 
before  the  coroner  had  no  tendency  to  con- 
tradict his  testimony  on  the  witness  stand  in 
this  case.  His  testimony  on  both  occasions 
was  in  all  material  respects  the  same.  But 
there  was  no  objection  by  defendant  that 
there  was  any  variance.  The  matter  then 
was  left  by  the  plaintiffs  In  the  shape  of  show- 
ing that  on  both  occasions  he  had  testified  the 
same  way,  and  that  he  admitted  that  he  had 
testified  before  the  coroner  as  he  was  asked 
If  he  had  done.  In  this  condition  of  the  case 
the  plaintiffs  did  not  offer  his  testimony  be- 
fore the  coroner  in  evidence,  and,  as  it  would 
not  have  contradicted  anything  he  had  testi- 
fied to  on  the  stand,  it  would  not  have  been 
admissible  In  evidence.  But,  for  some  rea- 
son which  is  by  no  means  clear,  the  defendant 
offered  the  whole  of  his  testimony  before 
the  coroner  in  evidence  in  this  case,  and  over 
the  objection  of  the  plaintiffs  the  court  ad- 
mitted it  The  colloquy  between  the  court 
and  counsel  shows  that  the  court  admitted  it 
upon  the  theory  that  the  plaintiffs  had  Intro- 
duced a  part  of  the  witness'  testimony,  and 
hence  the  defendant  had  a  right  to  have  the 
whole  of  it  go  to  the  jury.  This,  however, 
was  a  mistake.  The  plaintiffs  had  not  intro- 
duced any  part  of  it  They  had  attempted  to 
lay  the  foundation  for  its  introduction,  but  the 
witness  had  admitted  testifying  before  the 
coroner  exactly  as  he  was  asked  If  he  had 
done.  Hence  the  plaintiffs  necessarily  had 
to  abandon  the  attempt  to  contradict  him  in 
this  way.   No  part  of  the  testimony  having 


been  Introduced  by  plaintiffs,  there  was  no 
foundation  of  right  in  the  defendant  to  Intro- 
duce the  whole  of  it  It  was  therefore  error 
for  the  court  to  admit  it  But  It  does  not 
follow  that  the  judgment  must  be  reversed  for 
this  reason  alone.  A  careful  reading  of  the 
testimony  thus  introduced  shows  that  It  Is 
substantially  the  same  as  his  testimony  on 
the  stand.  The  plaintiffs  were  not  in  any  way 
prejudiced  by  It,  It  was  simply  a  reiteration 
of  his  testimony  on  the  stand.  Section  2303, 
Rev.  St  1888,  provides,  'The  supreme  court  or 
courts  of  appeals  shall  not  reverse  the  judg- 
ment of  any  court  unless  it  shall  believe  that 
the  error  was  committed  by  such  court  against 
the  appellant  or  plaintiff  in  error,  and  mate- 
rially affecting  the  merits  of  the  action;"  and 
it  has  been  uniformly  held  by  this  court,  in 
construing  this  statutory  provision,  that  It 
must  appear  that  the  error  had  or  might 
have  had  a  probable  effect  on  the  Jury.  Cor- 
don v.  Eans,  97  Mo.,  loc.  cit  603,  4  S.  W.  117, 
and  11  S.  W.  64,  370;  Valle  v.  Picton,  91  Mo., 
loc.  clt  215,  3  S.  W.  864;  Gray  v.  Packet  Co., 
64  Mo.  47;  Kinealy  v.  Burd,  9  Mo.  App.  359; 
Julian  v.  Calkins,  85  Mo.  202;  State  v.  Kring, 
74  Mo.  612.  In  the  Kring  Case  the  evidence 
erroneously  admitted  related  to  a  fact  which 
was  really  conceded  in  the  case;  and  in  Ju- 
lian v.  Calkins  the  testimony  admitted  was 
that  of  the  surviving  party  to  the  cause  of  ac- 
tion, the  other  party  being  dead,  and  yet  the 
Judgment  was  not  reversed  for  this  error,  be- 
cause it  appeared  that  other  witnesses  bad 
testified  to  the  same  facts  sworn  to  by  the 
surviving  party,  and  they  were  not  contra- 
dicted. So  In  this  case  this  error  cannot  be 
said  to  have  materially  affected  the  merits  of 
the  action,  or  to  have  prejudiced  the  plain- 
tiffs' rights,  as  what  the  witness  was  shown 
to  have  said  before  the  coroner  was  substan- 
tially the  same  as  he  testified  on  the  stand  in 
this  case. 

3.  On  redirect  examination  of  the  motor- 
man,  after  the  witness  had  detailed  all  he  had 
done,  the  defendant's  counsel  asked  this  ques- 
tion: "Tell  the  Jury  what  else  there  was 
that  you  could  have  done  that  you  did  not 
do,  under  the  circumstances."  Plaintiffs' 
counsel  objected  to  the  question  on  the 
ground  that  It  was  for  the  jury,  and  not  for 
the  witness,  to  decide.  The  court  admitted 
the  evidence,  and  the  witness  said,  "There 
was  nothing  else  that  I  could  have  done  on 
the  grlpcar."  The  witness  was  shown  to  be 
an  experienced  grlpman.  He  was  competent 
to  give  an  opinion.  At  best,  It  was  an  opin- 
ion which  he  gave.  That  opinion  was  not 
binding  upon  the  Jury.  The  jury  was  still  at 
liberty  to  find  that  there  was  something  else 
he  could  have  done,  and  counsel  was  at  lib- 
erty still  to  Insist  upon  a  recovery  because 
of  some  act  of  negligence  pleaded.  The  plain- 
tiffs' right  to  recover  was  limited  to  the  acts 
of  negligence  charged  in  the  petition.  There 
was  no  occasion  for  the  defendant  to  attempt 
to  prove  a  negative  pregnant  In  this  way. 
What  had  been  done  with  respect  to  the  neg- 
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ligence  charged  had  been  fully  testified  to  on 
behalf  of  both  parties,  and  no  court  would 
believe  that  this  testimony  would  or  could 
materially  affect  the*  plaintiffs'  case,  and 
hence  the  Judgment  should  not  be  reversed 
for  this  reason  alone. 

4.  The  first  act  of  negligence  charged  in 
the  petition  Is  that  the  cars  were  run  at  a 
greater  rate  of  speed  than  is  allowed  under 
the  city  ordinance.  The  ordinance  allowed 
the  cars  to  be  run  at  the  rate  of  8%  miles  an 
hoar  at  the  point  where  the  accident  happen- 
ed. The  uncontradicted  testimony  shows  that 
they  were  running  at  only  half  speed  at 
that  time.  This  averment  of  the  petition  was 
therefore  not  sustained  by  the  testimony, 
but  actually  disproved,  and  the  court  properly 
took  this  feature  of  the  case  from  the  jury. 
The  plaintiffs  predicated  a  right  of  recovery 
In  respect  to  the  speed  of  the  car  on  a  viola- 
tion of  the  ordinance  provision,  and,  having 
failed  to  prove  their  averment,  cannot  now 
be  heard  to  rely  upon  common-law  negligence 
in  running  the  car  at  too  great  rate  of  speed 
under  the  circumstances  of  the  case.  No 
such  issue  was  tendered  or  Joined  in  this 
case,  and  the  plaintiffs'  right  to  recover  for 
this  reason  was  expressly  made  to  depend  up- 
on a  violation  of  the  ordinance  regulation. 

5.  The  second  alleged  act  of  negligence  Is 
that  the  conductor  and  gripman  did  not  keep 
a  vigilant  watch  for  persons,  especially  chil- 
dren, upon  or  moving  towards  the  track,  and 
did  not  stop  the  car  In  the  shortest  time  and 
space  possible  after  he  saw  or  could  have 
seen  the  danger  to  the  plaintiffs'  child.  This 
was  a  question  of  fact  for  the  Jury.  There 
was  a  conflict  in  the  testimony.  The  cir- 
cumstances and  physical  facts  strongly  sup- 
ported the  testimony  of  the  defendant's  wit- 
nesses, and  the  Jury  found  In  its  favor.  There 
Is  no  conflict  in  the  testimony  that  there  ap- 
peared to  be  no  danger  until  the  car  got 
within  a  few  feet  of  the  place  where  the  ac- 
cident occurred.  Prior  to  that  time  there 
was  no  person  on  the  roadway  of  Morgan 
street,  and  only  four  or  five  persons  on  the 
sidewalk  on  the  north  side  of  that  street. 
The  crowd  was  on  Twelfth  street,  north  of 
the  building  line  on  the  north  side  of  Mor- 
gan street.  They  were  pressing  around  the 
policeman  and  his  prisoners.  The  policeman 
brandished  his  club,  and  the  crowd  suddenly 
surged  or  rushed  into  the  roadway  of  Mor- 
gan street,  surrounding  the  car.  The  grip- 
man  at  once  stopped  his  car.  He  never  saw 
the  child  at  all,  and  did  not  know  he  was 
under  the  car  until  It  was  stopped.  No  seri- 
ous objection  is  or  can  be  urged  to  the  man- 
ner In  which  the  court  instructed  the  Jury  on 
this  proposition.  Under  these  circumstances, 
the  Judgment  below  cannot  be  disturbed  here. 

6.  The  third  alleged  act  of  negligence  Is  a 
failure  to  ring  the  bell  or  to  give  any  signal 
or  sufficient  warning  of  the  approach  of  the 
train.  This  also  presented  an  Issue  of  fact. 
Plaintiffs'  witnesses  testified  that  they  did 
not  hear  any  bell,  but  admitted  that  they 


were  not  paying  any  attention  to  whether  a 
bell  was  ringing  or  not  Defendant's  wit- 
nesses testified  that  the  bell  was  rung  twice, 
which  was  the  usual  signal  at  a  street  cross- 
ing, on  approaching  the  west  crossing  of 
Twelfth  street  The  plaintiffs  asked  no  in- 
struction whatever  on  this  issue,  and  the 
court  Instructed  the  Jury,  on  defendant's  re- 
quest that,  If  the  gripman  rang  the  bell  as 
the  train  was  approaching  Twelfth  street 
they  must  find  for  defendant  on  this  issue. 
The  plaintiffs  have  nothing  to  complain  of 
in  this  regard. 

7.  The  instructions  given  fairly  put  the 
case  to  the  Jury.  The  instruction  asked  by 
the  plaintiffs,  and  refused  by  the  court  to  the 
effect  that,  even  if  the  plaintiffs  were  negli- 
gent In  permitting  the  child  to  be  upon  the 
street  unattended,  still,  if  the  gripman  was 
guilty  of  negligence,  and  his  negligence  was 
the  immediate  cause  of  the  injury,  and  by 
the  exercise  of  ordinary  care  and  precaution 
on  the  part  of  the  gripman  the  Injury  might 
have  been  avoided,  their  verdict  should  be 
for  the  plaintiffs,  was  properly  refused- 
First  because  there  was  no  evidence  in  the 
case  upon  which  to  predicate  such  an  in- 
struction; and,  second,  because  it  does  not 
correctly  state  the  law,  in  this:  that  It  falls 
to  express  the  idea  that  the  gripman  could 
have  prevented  the  Injury  "after  discovery  of 
the  danger  in  which  the  injured  party  stood, 
or  failed  to  discover  the  danger  through  its 
own  recklessness,  when  the  exercise  of  or- 
dinary care  would  have  discovered  it  and 
averted  the  calamity."  Fielder  v.  Railway 
Co.,  107  Mo.,  loc.  clt  662,  18  a  W.  849.  citing 
Dunkman  v.  Railway  Co.,  96  Mo.  232,  4  8. 
W.  670,  and  Williams  v.  Railroad  Co.,  96  Mo. 
276,  9  S.  W.  673;  Csesewzka  v.  Railway  Co., 
121  Mo.,  loc.  clt  216,  25  S.  W.  914;  Lloyd  v. 
Railway  Co.,  128  Mo.,  loc.  clt  601,  29  S.  W. 
154,  and  31  S.  W.  110.  As  drawn,  this  In- 
struction asserts  the  proposition  that  where 
both  parties  have  been  guilty  of  negligence 
the  jury  must  find  for  the  plaintiff,  if  the 
defendant's  negligence  was  the  Immediate 
cause  of  the  injury;  for  so  much  of  the  In- 
struction as  says  that  the  defendant  is  liable 
if,  by  the  exercise  of  ordinary  care  and  pre- 
caution, it  could  have  avoided  the  Injury,  is 
only  another  form  of  saying  that  the  defend- 
ant Is  liable  If  It  has  been  guilty  of  negli- 
gence, without  regard  to  any  contributory 
negligence  by  the  plaintiff.  This  is  not  a  cor- 
rect enunciation  of  the  law.  Where  both 
parties  have  been  guilty  of  negligence  which 
directly  contributed  to  cause  the  Injury,  there 
can  be  no  recovery;  for  the  courts  never  un- 
dertake to  sever,  apportion,  and  discriminate 
between  two  directly  negligent  acts,  so  as  to 
decide  which  act  caused  the  injury.  There 
Is  no  comparative  negligence  In  this  state. 
Welch  v.  McAllister,  13  Mo.  App.  89;  1 
Shear.  &  R.  Neg.  (5th  Ed.)  8  98.  The  rule 
that  the  negligence  of  the  plaintiffs  which 
contributes  directly  to  the  cause  of  the  In- 
jury will  prevent  a  recovery  is  without  ex- 
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ceptlon  or  qualification.  Dunkman  v.  Ball- 
way  Co.,  16  Mo.  App.  648;  Id.,  95  Mo.  232, 
4  S.  W.  670;  Craig  v.  City  of  Sedalia,  68  Mo. 
417;  Barton  v.  Railroad  Co.,  52  Mo.  253. 
Wtowe  the  negligence  of  the  plaintiff  directly 
contributed  with  that  of  the  defendant  to  pro- 
duce the  injury,  there  can  be  no  recovery. 
Murray  v.  Railway  Co.,  101  Mo.  236,  13  S.  \V. 
817;  Kellny  v.  Railway  Co.,  101  Mo.  67,  13  S. 
W.  806.  So,  if  the  negligence  which  produced 
the  injury  Is  mutual,  the  plaintiff  cannot  re- 
cover. Packet  Co.  v.  Vandergrift,  34  Mo.  55; 
Callahan  v.  Warne,  40  Mo.  131;  Corcoran 
v.  Railway  Co.,  105  Mo.  399,  16  S.  W.  411; 
Dougherty  v.  Railroad  Co.,  97  Mo.  647,  8  S. 
W.  900,  and  11  S.  W.  251;  7  Am.  &  Eng.  Bine. 
Law  (2d  Ed.)  p.  371  et  seq. 

Upon  the  whole  record,  we  are  satisfied 
that  the  case  was  properly  submitted  to  the 
jury  upon  correct  declarations  of  law,  and 
that  there  was  abundant  evidence  to  support 
the  verdict,  and  therefore  the  judgment  of  the 
circuit  court  is  affirmed.   All  concur. 


STATE  ex  rel.  BRUMBAUGH,  County  Col- 
lector, v.  KANSAS  CITY,  ST.  J. 
ft  C.  B.  R.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  28,  1898.) 

TAXATION    FOR    SCHOOL  BUILDINGS— RAIL- 
ROADS—ILLEGAL  LEVY— CIRCUIT  COURT 
—POWER  OF  REVISION. 

Where  the  circuit  court,  in  an  action 
against  a  railroad  company  to  recover  unpnid 
taxes  against  its  property  for  school-building 
purposes,  finds  that'the  tax  has  been  illegally 
levied,  it  has  no  power  to  revise  the  levy  made 
by  the  county  court,  by  authority  of  Rev.  St 
1889,  $|  7731,  7732,  since  the  power  they  con- 
fer on  it  to  ascertain  the  levy  and  amount  and 
rate  of  taxation  for  such  purposes  is  exclusive, 
and  cannot  be  exercised  by  any  other  tribunal, 
and  it  must  render  judgment  for  defendant. 

Appeal  from  circuit  court,  Bolt  county; 
Cyrus  Anthony,  Judge. 

Action  by  the  state,  on  the  relation  of  M 
O.  Brumbaugh,  collector  of  Holt  county, 
against  the  Kansas  City,  St  Joseph  &  Coun- 
cil Bluffs  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Revers- 
ed. 

Strong  ft  Mosman,  for  appellant  S.  F. 
O'Fallofi  and  G.  W.  Murphy,  for  respondent 

BURGESS,  J.  This  is  an  action  by  the 
state,  at  the  relation  of  M.  C.  Brumbaugh, 
collector  of  Holt  county,  against  the  Kansas 
City,  St  Joseph  &  Council  Bluffs  Railroad 
Company  for  unpaid  school  taxes  levied 
against  its  property  for  the  years  1893  and 
1894.  The  case  was  tried  before  the  court,  a 
jury  being  waived.  The  finding  and  Judg- 
ment were  for  defendant  as  to  the  school- 
purpose  tax,  and  for  plaintiff  as  to  the  build- 
ing tax,  including  and  counting  as  part  of 
the  building-fund  tax  the  amount  levied  for 
sinking-fund  and  interest  purposes.  Judgment 
accordingly.   The  Judgment  is  as  follows: 


"Now  at  this  time,  this  cause  coming  on  to  be 
heard,  the  parties  appear  by  their  respective 
counsel,  and  now  here  plaintiff  dismisses  this 
suit  as  to  the  taxes  claimed  In  petition  as  be- 
ing due  upon  the  property  of  the  Atchison  & 
Nebraska  Company,  upon  the  property  of  the 
St  Joseph  ft  Nebraska  Company,  and  also  as 
to  all  taxes  claimed  to  be  due  to  the  towns  of 
Blgelow,  Mound  City,  and  Craig.  And  now 
here  this  cause  is  submitted  to  the  court  by 
the  agreement  of  the  parties,  a  jury  being 
waived,  and  the  court,  having  beard  the  evi- 
dence and  arguments  of  counsel,  and  being 
fully  advised  in  the  premises,  doth  find  for 
the  defendant  as  to  the  school-purpose  taxes, 
and  finds  that  the  aggregate  of  the  rates  lev- 
led  by  the  various  districts  In  Holt  county 
for  the  year  1893  for  building  purposes  was 
51.89;  that  the  whole  number  of  school  dis- 
tricts in  the  county  was  74;  that  the  average 
rate  found  by  dividing  the  sum  of  $1.89  by 
74  was  .0255;  that  the  aggregate  value  of 
the  property  of  the  defendant,  including  the 
Tarklo  and  Nodaway  Valley  branches,  a- 
mounts  to  $555,399.13,  and  that  there  should 
be  charged  against  the  defendant  taxes  at  said 
average  rate  upon  the  aforesaid  valuation, 
making  a  tax  of  $141.62,  upon  which  the  de- 
fendant has  paid  $30.54,  leaving  still  due 
from  the  defendant  $111.29;  that  the  defend- 
ant should  be  charged  with  interest  at  the 
rate  of  1  per  cent,  per  month  since  January, 
1894,  amounting  to  $22.25,  and  2  per  cent 
commission  due  the  collector,  $2.67,  making 
said  tax,  Interest,  and  cost  aggregated  at  this 
time  $136.21.  Wherefore  It  is  ordered  that 
plaintiff  have  and  recover  for  and  on  account 
of  the  building  tax  for  the  year  1893  $136.21, 
and  his  costs  in  this  behalf  expended,  and 
that  execution  issue  therefor.  The  court  doth 
further  find  for  the  defendant  as  to  the 
school-purpose  taxes  of  1894,  and  finds  that 
the  aggregate  of  rates  levied  by  the  various 
districts  in  Holt  county  for  the  year  1804  for 
building  purposes  was  $4.11;  that  there  were 
only  74  districts  In  the  county;  that  the  av-« 
erage  rate  found  by  dividing  $4.11  by  74  was 
.0568;  that  the  aggregate  value  of  the  prop- 
erty of  the  defendant,  including  the  Nodaway 
and  Tarklo  Valley  branches,  was  $585,314.20, 
and  that  there  should  be  charged  against  the 
defendant  taxes  at  said  average  rate  upon 
the  aforesaid  valuation,  amounting  to  a  tax 
of  $332.62,  upon  which  the  defendant  has 
paid  $32.21,  leaving  still  due  from  the  de- 
fendant $300.41;  that  the  defendant  should 
be  charged  with  interest  at  the  rate  of  1 
per  cent,  per  month  since  January  1,  1895, 
or  $24.03,  and  a  collector's  commission  of  2 
per  cent.,  or  $6.48,  making  said  tax,  Interest, 
and  cost  aggregate  now  $331.92.  Wherefore 
it  is  ordered  by  the  court  that  plaintiff  have 
and  recover  for  and  on  account  of  the  build- 
ing tax  of  the  year  1894  the  sum  of  $331.92, 
and  his  costs  In  this  behalf  expended,  and 
have  therefor  execution.  It  is  further  order- 
ed that  said  two  sums  bear  Interest  at  the 
rate  of  1  per  cent  a  month  until  paid,  and 
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there  is  hereby  taxed  an  attorney's  fee  of  $46 
In  favor  of  the  plaintiff's  attorneys,  the  same 
to  be  taxed  and  collected  as  other  costs  in 
this  cause;  and  a  lien  is  hereby  declared  on 
the  property  of  the  defendant  for  the  pay- 
ment of  the  Judgment  herein  and  costs." 
After  unsuccessful  motion  for  new  trial,  de- 
fendant appeals. 

As  shown  by  the  petition,  the  taxes  asses- 
sed against  defendant's  property  in  1883  in 
said  county  amounted  to  $9,680,  and  in  1884 
to  $10,003.68.  The  defendant  paid  all  of  its 
taxes  before  they  became  delinquent,  except 
a  portion  of  the  school  taxes.  As  school 
taxes,  it  paid  to  plaintiff  for  the  year  1893 
$2,191.05,  and  for  1884  $2,459.58,  leaving  un- 
paid school  taxes  for  the  year  1893  $945.25, 
and  unpaid  for  the  year  1894  tbe  sum  of 
$1,592.94.  To  recover  these  unpaid  sums 
this  suit  is  prosecuted. 

It  was  agreed  by  the  parties  that  the  coun- 
ty, by  its  order  duly  entered  of  record,  levied 
a  school  tax  for  "building  purposes"  for  the 
year  1883  on  the  property  of  the  defendant, 
and  that  so  much  of  said  order  as  relates  to 
that  item  of  tax  is  in  words  and  figures  as  fol- 
lows: "Building  purposes  5  T«/ioo  cents  on 
the  $100  valuation."  Tbe  levies  made  were 
the  same  in  each  year,  and  the  orders  of  the 
county  court  making  them  substantially  in  the 
same  language,  except  as  to  the  rate  of  taxa- 
tion and  the  valuation  of  the  property.  For 
1893  the  levy  for  "school-purpose"  tax  was 
46.26  cents  on  the  $100  valuation,  and  for 
"building  purposes"  5.74  cents  on  tbe  $100  val- 
uation in  1894;  and  the  levy  for  school-pur- 
poses tax  was  48.02  cents  on  the  $100  valua- 
tion, and  for  building  purposes  15.392  cents  on 
the  $100  valuation.  There  were  74  school  dis- 
tricts In  the  county. 

The  following  declarations  of  law  were  ask- 
ed by  defendant:  "(1)  The  court  declares  the 
law  to  be  that,  under  the  pleadings  and  the 
evidence  in  this  case,  the  plaintiff  cannot  re- 
cover. (2)  In  computing  the  aggregate  sum  of 
.  all  tbe  rates  levied  In  the  various  school  dis- 
tricts throughout  the  county  for  the  erection 
of  public  buildings,'  the  court  will  exclude  all 
rates  ordered  by  the  directors  for  the  purpose 
of  providing  a  sinking  fund,  or  paying  the 
interest  on  bonds  issued  by  the  district  (3) 
The  county  clerk  has  no  power  to  determine 
what  the  rate  of.  taxation  should  be  In  any 
school  district,  but  it  was  his  duty  to  extend 
tbe  taxes  for  the  various  school  purposes  at 
the  rate  fixed  upon  by  the  board  of  directors 
of  the  various  school  districts,  as  shown  by 
the  estimates  returned  by  such  boards;  and 
should  the  court  find  from  the  evidence  that 
the  county  clerk,  in  extending  the  taxes  in  any 
district,  failed  to  follow  the  rates  fixed  by 
the  directors  as  shown  by  the  estimate,  but 
made  a  rate  of  his  own,  and  extended  the 
taxes  on  the  school-tax  book  at  the  rate  as 
found  by  him,  such  rates  so  found  by  him 
should  not  be  taken  Into  account  in  making 
op  the  aggregate  of  all  rates  levied  through- 
out the  county.    (4)  The  county  court,  In  com- 


puting to  ascertain  the  avenge  rate  of  taxa- 
tion for  school  purposes,  and  for  the  erection 
of  public  buildings,  was  bound  to  compute 
and  ascertain  each  rate  separately.  It  could 
not  mingle  together  in  one  original  grand  ag- 
gregate the  rates  levied  for  school  purposes, 
for  the  purpose  of  erecting  public  buildings, 
and  for  other  purposes;  and  if  the  aggregate 
rate  levied  found  by  the  county  court  was 
found  by  commingling,  in  the  manner  afore- 
said, rates  for  the  various  purposes,  the  plain- 
tiff cannot  recover  In  this  action.  (5)  Tbe 
law  requires  the  board  of  directors  of  school 
districts  to  state  in  the  estimates  returned  by 
them  to  the  county  clerk  the  amount  neces- 
sary to  sustain  the  schools  during  the  year, 
and  tbe  rate  necessary  to  raise  said  amount; 
and,  In  computing  the  aggregate  of  the  rates 
levied  for  the  various  school  purposes  through- 
out the  county,  the  court  will  exclude  from 
such  computation  tbe  rates  of  all  districts 
where  the  directors  failed  to  fix  and  state  the 
rate  in  the  estimates  returned  by  them.  (6) 
The  court  will  exclude  from  its  computation 
the  rates  levied  In  districts  where  the  di- 
rectors failed  to  determine  the  rate  to  be  lev- 
ied, bnt  merely  certified  that  a  majority  of  the 
voters  voted  to  fix  the  rate  at  a  certain  sum 
(named  in  the  estimate),  'provided  so  much 
was  necessary  to  raise  the  amounts  required 
for  teachers  and  Incidental  funds.'  (7)  If  the 
court  finds  that  in  fact  there  was  no  tax  lev- 
led  for  the  erection  of  public  buildings,  or  for 
the  purpose  of  providing  a  sinking  fund  and 
paying  Interest  on  the  outstanding  bonds  of 
the  district,  in  the  various  school  districts 
throughout  the  county,  and  that  in  extending 
the  tax  the  county  clerk  levied  only  one  rate 
for  all  purposes,  then  the  plaintiff  cannot  re- 
cover the  building  taxes  mentioned  In  the  peti- 
tion. (8)  If  the  court  finds  from  the  evidence 
that  the  defendant  paid  to  plaintiff  for  and  on 
account  of  the  school  taxes  of  the  years  1893 
and  1894  an  aggregate  sum  of  money  in  ex- 
cess of  the  amount  legally  leviable  on  its 
property  for  all  purposes,  Including  the  so- 
called  building  tax  sued  for,  then  the  plaintiff 
Is  not  entitled  to  recover  in  this  action  for 
such  building  taxes.  (8)  If  the  court  finds 
that  the  county  court,  in  computing  to  ascer- 
tain the  average  of  taxation  for  building  pur- 
poses throughout  the  county,  by  mistake  In- 
cluded levies  made  by  the  clerk  in  districts 
where  no  levies  were  made  by  the  board,  and 
said  average  rate  by  said  court  was  erroneous 
and  Illegal,  then  no  new  rate  can  be  ascer- 
tained by  this  court,  and  the  finding  must  be 
for  the  defendant."  Of  these,  the  court  gave 
the  third,  fourth,  and  fifth,  and  refused  the 
others.  Defendant  duly  excepted  to  the  ac- 
tion of  the  court  In  refusing  instructions  ask- 
ed by  it 

It  is  Insisted  by  defendant  that,  the  court 
having  determined  that  the  assessment  and 
levy  sued  upon  were  so  fatally  defective  that 
they  could  not  be  enforced,  the  case  was  at 
an  end,  and  the  court's  jurisdiction  and  pow- 
er ceased;  that  the  collector  was  only  au- 
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thortzed  to  enforce  by  an  action  at  law  a  tax 
which  had  been  regularly  assessed  and  levied, 
and  that  It  was  only  empowered  to  determine 
the  validity  of  the  tax,  and  render  a  Judg- 
ment enforcing  the  lien  of  the  state  in  case  the 
tax  was  a  valid  tax.  Upon  the  other  band,  it 
is  claimed  by  plaintiff  that  this  was  not  a 
levy  made  by  the  wrong  tribunal,  and  that 
the  finding  of  the  court  as  set  out  In  the  judg- 
ment Is,  essentially,  that  there  was  still  due 
from  defendant  for  the  year  1803  $111.29; 
that  the  rate  levied  by  the  county  court  be  so 
reduced  that  it  would  produce  this  amount,  to 
which  was  added  the  commissions  and  costs; 
that  for  the  year  1894  there  was  still  due  from 
defendant  $300.41,  which  was  apportioned  as 
before,  to  which  also  was  added  commissions, 
interest,  and  costs;  and  that  this  was  not  a 
new  levy  by  the  circuit  court,  but  a  revision 
of  the  action  of  the  county  court. 

By  sections  7731,  7732,  Rev.  St  1889,  the 
exclusive  power  and  authority  to  ascertain 
the  rate  of  taxation  for  school-building  pur- 
poses, to  be  levied  upon  railroad  property,  is 
conferred  upon  the  county  courts  of  the  re- 
spective counties  in  which  the  taxes  are  lev- 
led,  and  no  such  power  can  be  exercised  by 
any  other  tribunal.   City  of  Kansas  v.  Han- 
nibal &  St  J.  R.  Co.,  81  Mo.  285.   In  the  case 
of  Railway  Co.  v.  Apperson,  97  Mo.  300,  10 
S.  W.  478,  Sherwood,  J.,  in  speaking  for  the 
court  said:  "Whenever,  by  legislative  enact- 
ment, power  Is  confided  to  a  particular  person 
or  tribunal  to  perform  specific  acts,  especial- 
ly acta  relating  to  the  exercise  of  the  Impor- 
tant power  of  taxation,  such  legislative  en- 
actment la  mandatory  in  its  nature,  its  con- 
ditions must  be  strictly  observed;  and  such 
power,  in  order  to  its  validity,  must  be  exer- 
cised, and  exercised  only,  by  the  person  or 
tribunal  upon  whom  it  is  In  terms  conferred. 
This  doctrine  is  recognized  everywhere  and 
disputed  nowhere."   The  power  to  levy  taxes 
is  purely  Statutory,  and  must  be  clearly  giv- 
en; otherwise,  it  cannot  be  exercised.  City 
of  Carondelet  v.  Picot,  38  Mo.  130;  State  v. 
Shortridge,  56  Mo.  126;  State  v.  Hannibal  & 
St  J.  R.  Co.,  87  Mo.  236.   The  ascertainment 
of  the  amount  and  levy  of  the  county  court 
was  Judicial  in  its  character,  and  could  not 
be  revised  by  the  circuit  court  by  decreasing 
them  any  more  than  it  could  by  Increasing 
them.   It  had  no  power  to  determine  the  rate 
of  taxation  for  building  purposes  to  be  levied 
upon  defendant's  property.   Nor  did  Its  power 
extend  any  further  than  the  enforcement  of 
the  collection  of  the  taxes  which  were  legally 
levied  by  the  county  court   When  It  deter- 
mined that  they  were  not  properly  levied,  and 
rendered  Judgment  for  defendant  for  the 
school-purpose  taxes  because  no  proper  levy 
had  been  made  as  to  them,  that  was,  in  effect 
finding  for  defendant  upon  all  the  issues  in 
the  case.   This  question  was  presented  by 
the  ninth  instruction  asked  by  defendant 
which  waa  refused.   It  was  not  presented  by 
either  of  the  instructions  that  were  given,  and 
should  have  been  given  also.   Our  conclusion 
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is  that  the  Judgment  should  be  reversed,  and 
it  Is  so  ordered. 

There  are  a  number  of  other  questions  rais- 
ed by  coupsel  of  defendant  in  their  brief,  but 
as  the  conclusion  reached  disposes  of  the  case, 
we  have  not  thought  it  necessary  to  pass  upon 
them. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  concur. 


STATE  v.  HARRIS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23,  1899.) 

CRIMINAL  LAW— APPEAL — RECORD — RAPE — IN- 
DICTMENT— JOINT  PROSECUTION — EVIDENCE 
— STATEMENTS  OP  CONSPIRATOR— ADMISSI- 
BILITY AGAINST  OTHERS— EXPERT  TESTI- 
MONY —  INSTRUCTIONS  —  WITNESSES  —  IM- 
PEACHMENT. 

1.  On  appeal  in  a  criminal  case  the  transcript 
should  Bhow  the  organization  of  the  court,  the 
impaneling  of  the  grand  jury,  the  return  of  the 
indictment,  and  the  arraignment 

2.  An  indictment  charging  that  certain  persons 
named  on  or  about  a  certain  date,  at  a  county 
and  state  named,  in  and  upon  a  certain  female 
about  the  age  of  14  years,  unlawfully,  violently, 
and  feloniously  did  make  an  assault,  and  her 
then  and  there  unlawfully  v  forcibly,  and  against 
her  will  feloniously  did  ravish  and  carnally  know, 
Is  sufficient. 

3.  Three  persons  may  be  jointly  indicted  for 
rape  where  two  of  them  aid  and  abet  the  third 
by  holding  the  female  down  while  he  outrages 
her  person. 

4.  In  a  prosecution  for  rape,  testimony  of  a 
conversation  with  defendant  several  days  before 
the  rape,  in  which  he  distinctly  avowed  his  pur- 
pose to  commit  it,  is  admissible. 

5.  Statements  of  one  of  three  persons  jointly 
indicted  for  rape,  made  after  the  crime  has  been 
committed,  and  in  the  absence  of  the  one  being 
tried,  are  inadmissible  against  him. 

6.  A  witness  need  not  be  an  expert  to  testify 
that  for  several  hours  after  a  rape  the  injured 
person  was  very  sick  at  her  stomach,  and  vomit- 
ed. 

7.  Where  a  witness  testifies  that  he  is  a  single 
man,  it  is  proper,  on  cross-examination,  as  mat- 
ter of  impeachment,  to  show  that  he  has  a  wife, 
with  whom  he  is  not  living. 

8.  In  a  prosecution  for  rape,  an  Instruction 
that  the  rape  must  have  been  accomplished  by 
force,  and  prosecutrix  must  have  made  such 
resistance  as  she  was  capable  of  making  to  pre- 
vent it,  and  did  not  consent  thereto,  is  sufficient, 
the  statute  defining  rape  as  the  forcible  ravishing 
of  any  woman  of  14  years  or  upward. 

9.  In  a  prosecution  for  rape,  an  instruction 
that,  if  defendant  ravished  prosecutrix,  the  sub- 
sequent receipt  of  money  from  him  would  not 
purge  his  guilt,  does  not  assume  a  fact  not  prov- 
ed, where  the  constable  testifies  that  after  ar- 
resting him,  he  stated  he  had  paid  prosecutrix  a 
certain  sum  for  Intercourse  with  her. 

10.  In  a  prosecution  for  rape,  an  Instruction 
that  if  defendant  and  others,  named,  conspired 
to  commit  the  crime,  statements  of  one  of  the 
latter,  made  pending  the  conspiracy,  and  explain- 
ing acts  done  in  pursuance  of  the  common  pur- 
pose, should  be  considered  in  arriving  at  a  ver- 
dict, is  erroneous  where  the  only  statements  in 
evidence  were  made  after  completion  of  the 
crime,  in  the  absence  of  defendant 

11.  Defendant  may  be  convicted  of  rape  though 
he  denies  the  offense  and  prosecutrix's  testimony 
as  to  the  commission  is  uncorroborated. 

Appeal  from  circuit  court,  Dunklin  county; 
John  G.  Wear,  Judge. 
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Wil'iam  T.  Harris  was  convicted  of  rape, 
and  be  appeals.  Reversed. 

Defendant's  requested  instruction  No.  6, 
referred  to  In  the  opinion,  was  as  follows: 
"The  prosecuting  witness  not  being  corrobo- 
rated as  to  the  fact  of  the  rape  or  the  forcible 
sexual  Intercourse,  and  the  defendant,  who  is 
a  competent  witness  in  his  own  behalf,  having 
positively  denied  his  guilt  as  testified  to  by 
her.  then  If  you  find  them  equally  worthy  of 
belief  yon  will  find  defendant  not  guilty,  since 
there  would  not  be  that  preponderance  of  tes- 
timony against  defendant  which  the  law  re- 
quires before  you  can  convict  him,  and  in  such 
case  you  are  not  called  upon  to  decide  which 
of  the  two  have  testified  falsely  and  which 
to  the  truth." 

D.  R.  Cox,  W.  R.  Hall,  and  J.  P.  Tribble, 
for  appellant.  Edward  C.  Crow,  Atty.  Gen., 
and  Sam.  B.  Jeffries,  Asst  Atty.  Gen.,  for  the 
State. 

GANTT,  J.  At  the  July  term,  1894,  of  the 
circuit  court  of  Dunklin  county,  the  defend- 
ant was  Jointly  indicted  with  Coon  Owens  and 
Henry  Justice  for  the  rape  of  Lizzie  Edwards. 
The  defendant  in  some  way  managed  to  es- 
cape trial  until  January,  1898.  Such  a  delay 
in  a  public  prosecution  is  Inexcusable.  The 
transcript  sent  to  this  court  does  not  contain 
the  organization  of  the  court,  the  impanel- 
ing of  the  grand  jury,  or  the  return  of  the  in- 
dictment nor  the  arraignment  All  of  these 
steps  should  appear  In  the  record  sent  to  this 
court  The  indictment  is  as  follows:  "In  the 
circuit  court  of  Dunklin  county,  in  the  state 
of  Missouri,  to  the  July  term,  A.  D.  1891. 
The  State  of  Missouri,  County  of  Dunklin— 
ss.:  The  State  of  Missouri  against  William 
J.  Harris.  Coon  Owens,  Henry  Justice.  The 
grand  jurors  for  the  state  of  Missouri  impanel- 
ed, sworn,  and  charged  to  Inquire  and  true 
presentment  make  within  and  for  the  body 
of  the  county  of  Dunklin,  and  state  aforesaid, 
upon  their  oath  present  and  charge  that  Wil- 
liam J.  Harris,  Coon  Owens,  and  Henry  Jus- 
tice, on  or  about  the  15th  day  of  April,  A.  D. 
1894,  at  the  county  of  Dunklin,  and  state  of 
Missouri,  in  and  upon  one  Lizzie  Edwards,  a 
female  about  the  age  of  fourteen  years,  un- 
lawfully, violently,  and  feloniously  did  make 
an  assault,  and  her.  the  said  Lizzie  Edwards, 
then  and  there  unlawfully,  forcibly,  and 
against  her  will  feloniously  did  ravish  and 
carnally  know;  against  the  peace  and  dignity 
of  the  state."  The  defendant  was  convicted, 
and  sentenced  to  the  penitentiary  for  10  years. 
The  testimony,  if  believed  by  the  Jury,  was 
sufficient  to  sustain  the  verdict  The  details 
disclose  a  depravity  so  great  that  we  are  un- 
willing to  spread  them  upon  the  official  re- 
ports. The  various  exceptions  urged  in  this 
court  will  be  determined  in  their  order. 

1.  The  Indictment  is  sufficient  It  charges 
an  unlawful  and  felonious  assault,  and  other- 
wise meets  every  requirement  of  a  charge  of 
rape  after  a  long  line  of  approved  precedents. 


State  v.  Hammond,  77  Ma  157;  Archb.  Cr. 
Prac;  Com.  v.  Fogerty,  8  Gray,  489;  People  v. 
Jackson,  3  Parker,  Or.  R.  391.  It  was  entirely 
competent  and  proper  to  charge  all  three  of 
the  defendants  jointly.  It  by  no  means  fol- 
lows that  because  each  could  not  have  been 
guilty  of  the  sexual  act  at  the  same  moment 
that  two  of  them  could  not  have  been  present 
as  testified  by  the  prosecutrix,  aiding  and  abet- 
ting defendant  by  holding  her  down  while  de- 
fendant outraged  her  person. 

2.  No  error  was  committed  in  permitting 
the  witness  Foster  to  testify  to  the  conversa- 
tion of  defendant  on  Friday  before  the  com- 
mission of  the  rape  on  Sunday  morning.  It 
was  a  distinct  avowal  of  his  purpose  to  com- 
mit the  offense.  No  possible  objection  can  be 
urged  to  the  relevancy  of  this  testimony. 

3.  We  think,  however,  that  the  court  erred 
m  permitting  the  witness  Joseph  Hampton  to 
testify  to  statements  made  to  him  by  Coon 
Ower.8.  after  the  rape  had  been  consummated, 
and  Owens  was  returning  alone  from  the 
home  of  the  girl.  The  common  criminal  en- 
terprise was  no  longer  pending.  It  was  folly 
completed,  and  Owens'  statement  was  a  mere 
narration  of  a  past  event  in  the  absence  of 
the  other  two  aators.  It  was  competent 
against  himself  alone.  1  GreenL  Ev.  (14th 
Ed.)  |  111;  State  v.  Melrose,  96  Mo.  594,  12 
S.  W.  259;  State  v.  Hilderbrand,  105  Mo.  318. 
*B  S.  W.  948;  State  v.  Minton,  116  Mo.  603. 
22  S.  W.  808. 

4.  The  objection  to  the  testimony  of  W.  H. 
Hampton  to  the  effect  that  the  prosecutrix 
was  very  sick  at  her  stomach,  and  vomiting, 
for  several  hoars  after  the  rape,  is  net  ten- 
able. It  required  no  expert  knowledge  to  tes- 
tify to  a  fact  visible  and  of  such  common  un- 
derstanding. It  was  simply  a  circumstance 
to  which  we  can  see  no  objection. 

5.  There  was  no  error  in  permitting  the 
state  to  cross-examtne  Taylor  as  to  his  marital 
relations.  According  to  his  own  evidence,  he 
had  testified  falsely  that  he  was  a  single  man, 
and  the  prosecuting  attorney  simply  compelled 
him  to  admit  he  had  a  wife  living  in  Stoddard 
county,  with  whom  he  was  not  living.  The 
matter  was  largely  within  the  discretion  of 
the  court,  and  it  is  evident  the  discretion  was 
no,t  abused  in  this  case. 

6.  Instructions  2  and  8  for  the  state  were 
mere  abstractions,  which  should  have  been 
omitted;  but  they  were  not  erroneous. 

7.  The  fifth  instruction  for  the  state  h 
criticised  because,  instead  of  declaring  that 
the  prosecutrix  must  have  resisted  the  as- 
sault to  the  uttermost,  the  court  Instructed 
the  jury  that  the  rape  must  have  been  ac- 
complished by  force,  and  she  must  have  made 
such  resistance  as  she  was  capable  of  mak- 
ing to  prevent  It,  and  did  not  consent  thereto. 
Rape,  under  our  statute,  is  "the  forcible  rav- 
ishing of  any  woman  of  the  age  of  fourteen 
years  or  upward."  While  It  Is  held  that  the 
woman  must  resist  to  her  utmost,  "the  im- 
portance of  resistance  Is  to  demonstrate  two 
elements  In  the  crime,— carnal  knowledge  by 
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force  by  me  of  the  parties,  and  nonconsent 
thereto  by  the  other."  State  v.  Cunningham, 
100  Mo.  382,  12  S.  W.  376;  State  v.  Shields, 
45  Conn.  256.  When  the  Jury  were  told  that 
the  woman  must  have  made  such  resistance 
as  she  was  capable  of  making  to  prevent  the 
perpetration  of  the  crime,  and  must  not  have 
consented  thereto,  it  was  but  another  way  of 
telling  them  that  she  must  have  done  her  ut- 
most to  prevent  Its  consummation.  When  a 
woman  has  used  all  the  strength  of  which 
she  is  possessed  to  resist,  and  In  no  way  con- 
sents, and,  notwithstanding  this,  the  crime  Is 
consummated,  she  has  done  all  the  law  re- 
quires. While  the  defendant's  instruction  Is 
the  usual  formula,  that  given  by  the  state 
defines  the  crime  denounced  by  the  statute. 

8.  The  seventh  instruction  for  the  state  did 
not  assume  that  which  had  not  beeh  proved, 
to  wit,  that  defendant  had  paid  the  prosecu- 
trix money  after  the  commission  of  the  rape. 
Constable  Bradley  testified  that  on  Sunday 
night  after  the  offense  had  been  committed 
be  had  the  warrant  for  defendant,  and,  after 
be  had 'arrested  him,  defendant  voluntarily 
told  him  that  he  had  Intercourse  with  pros- 
ecutrix, and  paid  her  50  cents  for  it.  The 
court,  in  this  instruction,  advised  the  jury 
that,  If  the  prosecutrix  was  ravished,  the  sub- 
sequent receipt  of  money  from  defendant 
would  not  purge  his  guilt  It  was  for  the 
Jury  to  find  these  facts,  and,  If  they  did,  still 
it  was  no  defense,  as  was  held  in  State  v. 
Hammond,  77  Mo.  157. 

9.  The  eighth  instruction  is  in  these  words: 
"No.  &  The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  William 
T.  Harris,  Coon  Owens,  Henry  Justice,  entered 
Into  a  conspiracy  to  unlawfully  and  felonious- 
ly carnally  know  and  ravish  Lizzie  Edwards, 
now  Lizzie  Tadlock,  then  the  admissions  and 
statements  of  Coon  Owens,  one  of  the  con- 
spirators and  accomplices,  made  during  the 
pendency  of  said  conspiracy,  concerning  the 
offense  charged,  or  In  explanation  of  acts 
done  In  pursuance  of  a  concerted  criminal 
purpose,  should  be  received  and  considered 
by  you  In  arriving  at  a  verdict."  It  is  er- 
roneous, because  the  only  admissions  of  said 
Owens  were  made  after  the  common  enter- 
prise had  been  completed,  and  co- conspirators 
were  no  longer  bound  by  his  statements. 

10.  Instruction  No.  5  asked  by  defendant 
was  properly  refused.  The  court  had  already 
given  an  instruction  as  to  the  credibility  of 
witnesses,  which  fully  advised  the  jury  of  its 
prerogative  In  weighing  the  evidence. 

11.  Defendant's  Instructions  Nob.  6  and  7 
were  also  properly  refused.  This  court  has 
recently  condemned  the  principle  which  they 
announce.  State  v.  Marcks,  140  Mo.  656,  41 
S.  W.  973,  and  43  &  W.  1095. 

As  to  the  remarks  of  the  prosecuting  attor- 
ney, It  Is  unnecessary  to  say  more  than  that 
upon  a  new  trial  the  court  should  require 
counsel  to  discuss  the  evidence,  and  not  per- 
mit the  argument  to  degenerate  In  personal 
abuse,   For  the  errors  noted,  the  judgment 


Is  reversed,  and  cause  remanded  for  new  trial 

in  accordance  with  the  views  herein  express- 
ed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


STATE  v.  HUDSPETH. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23,  1890.) 

INDICTMENT— GRAND  JURY— CHANOB  OP  VBN- 
UE — PREJUDICE — CRIMINAL  LAW— RES  GES- 
TAE —  INSTRUCTIONS  —  HOMICIDE-SELF-DE- 
FENSE —  DUTT  TO  FLEE  —  EVIDENCE-^IDRT 
— CHALLENGES — TIME  TO  MAKE. 

1.  The  conclusion  of  an  indictment  need  not 
restate  the  time  or  place  of  the  commission  of 
the  offense. 

2.  An  indictment  will  not  be  quashed  because 
the  names  of  the  special  grand  jury  which  indict- 
ed defendant  were  handed  to  the  marshal  by  the 
regular  judge  of  the  criminal  court,  because  an 
attempt  to  challenge  the  array  on  a  ground  not 
within  Rev.  St.  1889,  8  4067,  which  limits  the 
grounds  therefor,  and  which  also  requires  the 
challenge  to  be  before  the  grand  juror  is  sworn. 

3.  Ten  persons  testified  as  to  prejudice,  on  a 
motion  for  a  change  of  venue.  Three  or  four  of 
them  merely  testified  to  statements  that  defend- 
ant ought  to  be  punished  if  the  newspaper  arti- 
cles were  true.  The  remainder  testified  to  a  well- 
divided  sentiment  as  to  defendant's  guilt.  Two 
newspapers,  whose  circulations  in  the  county 
were,  respectively,  18,000  and  42,000  daily,  had 
commented  on  the  homicide,  giving  various  ver- 
sions, and  criticising  courts,  grand  jurors,  and 
juries  generally.  The  county  has  a  population  of 
over  200,000,  and  no  fWverse  criticism  was  shown 
in  seven  of  the  townships.  Held,  that  it  was 
proper  to  refuse  a  change  of  venue. 

4.  Defendant  and  the  deceased  had  had  trouble 
shortly  before  the  killing.  After  such  trouble  the 
deceased  had  a  shotgun  in  his  hands,  and  was 
asserting  that  he  would  kill  defendant  as  soon  as 
he  could  get  some  shells,  but  the  wife  of  de- 
ceased got  the  gun  away  from  him.  Shortly  aft- 
erwards the  parties  met  again  and  quarreled,  and 
the  deceased  picked  up  two  scale  weights,  where- 
upon defendant  shot  him.  In  not  more  than  two 
minutes  a  witness  heard  the  deceased,  lying 
where  he  fell,  say  to  his  wife,  "If  you  had  not 
taken  the  gun  from  me,  It  would  have  been  dif- 
ferent." Held,  that  the  statement  was  admissible 
as  a  part  of  the  res  gestae. 

5.  It  was  error  to  instruct  that,  if  the  jury  be- 
lieve any  statements  of  defendant  have  been 
proved  by  the  state  and  not  denied  by  defend- 
ant, they  are  to  be  taken  as  true,  as  in  violation 
of  the  presumption  of  innocence,  and  abrogating 
the  efficacy  of  Rev.  St.  1889,  H  4218,  4219,  per- 
mitting a  defendant  to  refrain  from  testifying 
without  raising  a  presumption  of  guilt. 

6.  Deceased  on  the  day  of  the  homicide  told 
defendant  that  he  (deceased)  would  kill  him.  De- 
ceased afterwards  get  his  gun,  and  was  heard 
to  swear  he  would  kill  defendant.  Defendant 
then  armed  himself  and  sat  down  in  front  of  a 
store.  Deceased  approached  and  began  cursing 
defendant,  and  went  into  the  store,  and  came  out 
armed  with  two  scale  weights,  again  cursing  de- 
fendant and  making  a  motion  to  throw,  according 
to  some  of  the  evidence,  when  defendant,  stand- 
ing 10  or  15  feet  away,  shot  and  killed  the  de- 
ceased. Held,  that  it  was  not  the  duty  of  defend- 
ant to  flee,  though  he  could  have  done  so  safe- 
ly, in  order  to  be  justified  on  the  ground  of  self- 
defense. 

7.  Evidence  of  the  act  of  defendant,  on  the  day 
of  the  killing,  in  sending  a  messenger  for  a  mu- 
tual friend  to  come  and  make  peace  between  him- 
self and  the  deceased,  was  not  part  of  the  res 
gestae,  where  the  deceased  was  not  advised  of 
the  act,  and  where  it  did  not  affect  defendant's 
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right  of  self-defense.  Inasmuch  as  such  defense 
was  not  based  on  bis  own  efforts  to  adjust  the 
difficulty. 

8.  Wl  lere  defendant  denied  the  writing  of  an 
anonymous  letter  causing  the  trouble  with  the 
deceased,  evidence  of  certain  facts  offered  to 
show  the  occasion  therefor  was  inadmissible. 

9.  Ten  minutes,  in  which  to  make  defendant's 
challenges  to  the  jury  in  a  murder  case  is  an  un- 
reasonable allowance. 

10.  Mere  words,  however  opprobrious  or  insult- 
ing, cannot  justify  a  killing. 

11.  An  instruction  based  on  an  hypothesis  not 
supported  by  any  evidence  is  properly  refused. 

Appeal  from  criminal  court,  Jackson  coun- 
ty; D.  W.  Shackelford,  Special  Judge. 

J.  Lamertine  Hudspeth  was  convicted  of 
murder  in  the  second  degree,  and  he  appeals. 
Reversed. 

B.  L.  Woodson,  J.  N.  Southern,  and  Wal- 
lace &  Wallace,  for  appellant  Edward  C. 
Crow,  Atty.  Gen.,  and  Sam  B.  Jeffries,  Asst 
Atty.  Gen.,  for  the  State. 

GANTT,  P.  J.  At  the  September  term,  1897, 
the  defendant  was  indicted  for  the  murder  of 
Josiah  W.  Kesner  in  Jackson  county,  Mo.,  on 
the  17th  day  of  May,  1897.  The  defendant 
was  duly  arraigned,  and  entered  his  plea  of 
not  guilty.  The  cause  was  tried  In  June, 
1898,  and  resulted  in  a  verdict  of  guilty  of 
murder,  in  the  second  degree.  From  the  sen- 
tence on  that  conviction,  defendant  appeals. 
Various  errors  are  assigned. 

The  indictment  Is  as  follows:  "State  of 
Missouri,  Gounty  of  Jackson— ss.:  In  the 
Criminal  Court  of  Jackson  County,  at  Kansas 
City,  September  Term,  1897.  The  grand  ju- 
rors for  the  state  of  Missouri,  in  and  for  the 
body  of  the  county  of  Jackson,  upon  their  oath 
present  that  J.  Lamertine  Hudspeth,  whose 
Christian  name  In  full  Is  unknown  to  these 
Jurors,  late  of  the  county  aforesaid,  on  the 
14th  day  of  May,  1897,  at  the  county  of  Jack- 
son, state  of  Missouri,  then  and  there  being, 
In  and  upon  one  Josiah  W.  Kesner.  then  and 
there  being,  feloniously,  willfully,  deliberate- 
ly, premedltately,  on  purpose,  and  of  his 
malice  aforethought,  did  make  an  assault,  and 
with  a  dangerous  and  deadly  weapon,  to  wit, 
a  certain  double-barrel  shotgun,  then  and 
there  loaded  with  gunpowder  and  leaden 
balls,  which  he,  the  said  J.  Lamertine  Huds- 
peth, in  both  his  hands,  then  and  there  held 
at  and  against  him,  the  said  Josiah  W.  Kes- 
ner, then  and  there  feloniously,  willfully,  de- 
liberately, premeditately,  on  purpose,  and  of 
his  malice  aforethought  did  shoot  off  and  dis- 
charge, and  with  the  double-barrel  shotgun 
aforesaid,  and  with  the  gunpowder  and  lead- 
en balls  aforesaid,  then  and  there  feloniously, 
willfully,  deliberately,  premeditately,  on  pur- 
pose, and  of  his  malice  aforethought  did  shoot 
and  strike  him,  the  said  Josiah  W.  Kesner, 
in  and  upon  the  head  and  neck  of  him,  the 
said  Josiah  W.  Kesner,  then  and  there  with 
the  dangerous  and  deadly  weapon,  to  wit,  the 
double-barrel  shotgun  aforesaid,  and  the  gun- 
powder and  leaden  balls  aforesaid,  giving  to 
him,  the  said  Josiah  W.  Kesner,  In  and  upon 


the  head  and  neck  of  him,  the  said  Josiah 
W.  Kesner,  one  mortal  wound,  of  which  mor- 
tal wound  aforesaid  he,  the  said  Josiah  W. 
Kesner,  from  the  14th  day  of  May,  A.  D.  1897, 
until  the  17th  day  of  May,  A.  D.  1897,  in  the 
county  of  Jackson  and  state  of  Missouri,  did 
languish,  and  languishing  did  live,  on  which 
said  17th  day  of  May,  A.  D.  1897,  the  said 
Josiah  W.  Kesner,  in  the  county  of  Jackson 
and  state  of  Missouri,  of  the  mortal  wound 
aforesaid  died.  And  so  the  grand  Jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  J.  Lamertine  Hudspeth,  him,  the 
said  Josiah  W.  Kesner,  in  the  manner  and 
by  the  means  aforesaid,  feloniously,  willfully, 
deliberately,  premeditately,  on  purpose,  and 
of  his  malice  aforethought  did  kill  and  mur- 
der, against  the  peace  and  dignity  of  the 
state." 

This  indictment  is  challenged  on  two 
grounds.  The  first  objection  relates  to  the 
form  of  the  conclusion,  because  it  states 
neither  the  time  nor  the  place  of  the  com- 
mission of  the  offense.  The  point  is  not  well 
taken.  It  was  not  essential  to  restate  the 
time  or  the  place  in  the  conclusion.  That  is 
not  the  office  of  a  conclusion.  The  time  and 
place  having  been  already  stated,  says  Chitty 
In  his  Criminal  Law  (volume  3,  p.  737),  "the 
indictment  must  draw  the  conclusion  that  so 
the  prisoner,  the  defendant,  feloniously,  etc.. 
did  kill  and  murder."  The  form  used  in  this 
case  is  the  same  approved  in  Heydon's  Case, 
4  Coke,  41b.  .  3  Chit.  Cr.  Law,  750;  Whart 
Horn.  {  849;  Rex  r.  Nicholas,  7  Car.  &  P. 
538.  The  case  of  State  v.  Meyers,  99  Mo. 
107,  12  S.  W.  516,  does  not  support  the  con- 
tention of  counsel.  The  defect  in  that  In- 
dictment was  the  failure  to  charge  that  "so 
grand  jurors  upon  their  oath  do  say  that  the 
said"  etc.  The  omission  of  the  italicized 
words  was  the  error  In  that  case,  and  not  the 
failure  to  allege  either  time  or  place. 

The  Indictment  is  also  attacked  because  it 
is  alleged  that  the  names  of  the  special  grand 
jury  which  indicted  defendant  was  handed  to 
the  marshal  by  the  regular  judge  of  the  crim- 
inal court  This  was  one  of  the  grounds  in 
the  motion  to  quash.  This  Is  in  fact  an  at- 
tempt to  challenge  the  array.  By  positive 
enactment  the  legislature  has  limited  this 
right  to  the  instances  enumerated  in  section 
4067,  Rev.  St.  1889.  It  is  provided  in  said 
section  that  the  competency  of  a  grand  Juror 
may  be  challenged  before  he  is  sworn,  on  one 
of  two  grounds,— either  that  he  is  prosecutor 
or  complainant,  or  that  he  is  a  witness  on 
the  part  of  the  prosecution,  and  has  been 
summoned  or  bound  in  a  recognizance  as  such. 
It  follows  that  the  objection,  coming  after  the 
finding  of  the  indictment,  was  too  late,  and, 
if  seasonable,  was  not  one  which  the  law 
would  recognize.  No  error  was  committed  in 
overruling  the  motion  to  quash,  as  to  this 
ground.    State  v.  Holcomb,  86  Mo.  371. 

2.  Proceeding  in  the  natural  order,  we  most 
next  determine  whether  error  was  committed 
in  denying  defendant  a  change  of  venue. 
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The  present  statute  governing  changes  of 
venue  has  been  so  recently  reviewed  In  this 
court,  in  State  v.  Goddard  (Mo.  Sup.)  48  S.  W. 
82,  that  it  is  deemed  unnecessary  to  repeat 
at  length  what  was  said  in  that  case.  We 
still  hold  that  where  the  defendant,  in  addi- 
tion to  his  own  affidavit  and  that  of  two  sup- 
porting witnesses,  makes  out  a  prima  facie 
case  of  prejudice  of  the  inhabitants  of  the 
county  against  him,  and  his  witnesses  are  not 
impeached  either  by  cross-examination  or  by 
evidence  aliunde  or  direct  impeachment  of 
their  veracity,  and  the  state  offers  no  rebut- 
tal, be  is  entitled  to  a  change  of  venue.  That 
case  is  Invoked  to  reverse  the  trial  court  in 
this  case.  Each  of  these  applications  de- 
pends upon  the  peculiar  facts  developed.  It 
has  been  uniformly  held  that  the  trial  judges 
have  peculiar  advantages  in  weighing  the 
evidence  in  these  cases,  and  their  findings 
are  not  to  be  interfered  with  unless  It  ap- 
pears they  have  abused  their  discretion.  In 
Goddard's  Case  we  came  to  the  conclusion 
that  the  change  ought  to  have  been  granted. 
The  evidence  of  prejudice  was  very  strong, 
and  covered  all  portions  of  the  county.  We 
cannot  agree  with  counsel  that  as  strong  a 
showing  has  been  made  In  this  case  as  in 
that.  A  short  resume  of  the  testimony  will 
form  a  more  satisfactory  basis  for  our  opin- 
ion than  mere  deductions:  P.  J.  Jones,  a 
former  judge  of  the  county  court,  testified  he 
lived  at  Independence,  and  did  not  think  de- 
fendant could  get  a  fair  trial.  When  ques- 
tioned as  to  the  persons  who  had  expressed 
a  prejudice,  he  said  he  would  not  like  to  name 
them.  They  were  kinsfolks  of  defendant,  and, 
as  many  as  three,  neighbors.  These  persons 
did  not  think  defendant  was  getting  a  fair 
chance  over  at  Kansas  City.  They  had  no 
prejudice  against  defendant  No  people  who 
would  be  jurors  had  expressed  any  prejudice 
In  his  hearing  against  defendant  Frank 
Graham,  managing  editor  of  the  World  news- 
paper, simply  testified  to  the  daily  circula- 
tion of  about  18,000  papers  in  Jackson  coun- 
ty. T.  W.  Smith,  employed  on  the  Kansas 
City  Star,  testified  to  a  circulation  of  about 
42,500  daily  in  Jackson  county.  These  two 
witnesses  also  identified  clippings  from  said 
papers  commenting  on  the  homicide  of  Kes- 
ner.  W.  H.  Moore  lived  40  years  In  Inde- 
pendence. Was  inclined  to  think  there  was 
prejudice  against  defendant  Had  heard  half 
a  dozen  people  discuss  the  case.  Some  said 
one  thing,  some  another.  Some  thought  It 
would  be  a  little  hard  for  him  to  get  a  fair 
trial,  others  thought  he  could  get  as  fair 
trial  in  Jackson  county  as  anywhere  else. 
There  were  10,000  people  in  Independence. 
Could  not  say  that  those  who  expressed  them- 
selves against  Hudspeth  outnumbered  those 
who  favored  him.  Martin  Gossett,  clothing 
merchant  in  Kansas  City:  Very  well  ac- 
quainted in  the  city  and  county.  Could  only 
speak  as  to  prejudice  from  remarks  heard  in 
his  store.  These  parties  said  that  if  what 
the  newspapers  said  was  true,  he  ought  to  be 


hung.  Heard  this  several  times  shortly  after 
the  homicide  occurred.  Had  heard  only  one 
man  speak  about  it  in  six  months.  John  M. 
Surface:  Lives  in  Kansas  City.  Drug  and 
paint  business.  Knew  defendant  well.  Kept 
the  newspapers  for  sale.  The  people  who 
came  to  trade  were  nearly  all  against  defend- 
ant at  that  time.  Has  been  very  little  said 
recently.  He  sold  about  20  or  80  papers 
dally.  Has  heard  very  little  about  the  mat- 
ter for  six  months.  Nothing  In  the  newspa- 
pers for  six  months.  Mell  Hulse  lived  In 
Jackson  county  51  years.  Had  been  city  mar- 
shal of  Independence  for  11  years,  and  con- 
nected with  marshal's  office  in  Kansas  City. 
Had  heard  this  case  discussed  considerably, 
and  the  sentiment  seemed  to  be  against  the 
defendant  Had  heard  the  people  at  Inde- 
pendence and  eastern  part  of  the  county  dis- 
cuss it,  but  not  in  the  last  three  or  four 
months.  Some  thought  he  ought  to  be  hung. 
Some  thought  he  ought  to  go  to  the  peni- 
tentiary. Benjamin  Holmes:  Lived  in  Kan- 
sas City.  Had  been  city  treasurer  and  mayor. 
Engaged  now  in  live-stock  business.  Had 
heard  quite  a  number  express  themselves  at 
the  stock  yards.  Some  thought  he  ought  to 
be  hung.  Some  thought  be  was  Innocent 
and  should  be  discharged.  Some  thought  he 
ought  to  be  tried  by  the  court  Had  not 
heard  it  discussed  recently  except  when  the 
trial  was  mentioned.  Most  of  those  he  heard 
speak  about  it  in  the  city  were  against  him. 
Capt  Parker,  of  the  police,  had  been  on  the 
force  15  years.  Had  heard  case  discussed 
considerably.  In  his  opinion,  there  was  a 
prejudice  against  defendant.  Had  charge  of 
the  station,  and  people  would  be  coming  in 
there  all  the  time.  Some  would  be  against 
defendant  With  the  exception  of  one  man, 
he  had  not  heard  anything  for  three  or  four 
months.  They  would  say,  if  what  the  news- 
papers say  is  so,  he  ought  to  be  hung.  His 
district  covered  a  large  part  of  the  city. 
George  Shawhan  testified  he  had  lived  In 
Kansas  City  since  1872.  Had  heard  the  mat- 
ter discussed  some  little.  Some  he  talked 
with  seemed  to  be  prejudiced  from  the  news- 
paper reports.  People  that  knew  the  facts 
were  not  prejudiced.  H.  C.  Chiles  lived  in 
Independence.  Knew  defendant  well.  The 
majority  he  heard  talk  were  against  defend- 
ant. Had  not  seen  many  friendly  to  him. 
People  thought,  from  newspaper  reports,  de- 
fendant was  getting  witnesses  to  leave  the 
state.  A.  G.  Williams  thought  the  opinion 
generally  at  first  was  that  the  case  against 
defendant  was  weak.  Later  on  the  newspa- 
pers created  a  feeling  against  him.  Had  not 
heard  It  talked  of,  except  In  a  moderate  way, 
for  several  months.  He  had  heard  the  talk 
in  Kansas  City,  Independence,  and  Blue 
Springs.  The  majority  of  the  people  were  fa- 
vorable to  him  at  the  start.  Did  not  know 
what  caused  a  change,  unless  it  was  the  in- 
dictment or  newspapers.  Joseph  Clifton,  bar- 
keeper, had  heard  the  case  discussed  at  the 
bar  and  on  street,  and  people  said  that,  If 
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this  man  killed  this  man  as  they  say  he  did, 
be  ought  to  be  hung.  Various  newspaper 
clippings  from  the  Star  and  World  newspa- 
pers, giving  various  versions  of  the  homicide, 
criticising  the  courts,  grand  jurors,  and  ju- 
ries generally,  were  read,— a  practice  well  de- 
signed to  promote  changes  of  venue.  We 
have  carefully  considered  them,  and  find  they 
are  not  materially  different  from  the  usual 
comments  In  such  cases.  Is  It  plain  that  the 
trial  judge,  who  saw  these  witnesses,  erred 
in  denying  the  change?  It  must  be  borne  In 
mind  that,  of  the  12  witnesses  who  were 
called,  Messrs.  Graham  and  Smith  simply 
identified  the  newspaper  clippings,  and  tes- 
tified to  the  circulation  of  their  papers. 
Judge  Jones  not  only  failed  to  prove  any  prej- 
udice against  defendant,  but  a  strong  senti- 
ment in  his  favor.  Mr.  Moore's  testimony 
disclosed  that  as  many  of  those  whom  he 
heard  discuss  the  case,  and  they  did  not  ex- 
ceed a  doaen  in  a  city  of  10,000  people, 
thought  defendant  could  get  a  fair  trial  in 
Jackson  county,  and  the  others  thought  it 
would  be  a  little  hard  for  him  to  do  so.  Mr. 
Gossett  could  only  speak  from  what  parties 
who  traded  with  him  had  said,  and  their 
opinions  were  contingent  upon  the  truth  of 
the  newspaper  accounts,  and  for  six  months 
ho  had  heard  nothing.  Surface  sold  20  or 
30  newspapers  a  day,  and  nearly  all  his  pa- 
trons were  against  defendant  soon  after  the 
homicide;  but  he  had  heard  very  little  about 
the  case  recently,  and  had  seen  nothing  in 
the  newspapers  for  six  months.  Hulse  had 
been  marshal  of  Independence  for  11  years, 
and  testified  that  the  sentiment  seemed  to  be 
against  defendant  in  Independence  and  the 
eastern  part  of  the  county.  Ex-Mayor 
Holmes'  evidence  showed  about  a  standoff. 
One-half  thought  defendant  was  innocent. 
The  other  half  thought  he  was  guilty.  Capt. 
Parker  testified  to  statements  showing  a  con- 
ditional opinion,  to  wit,  that,  if  the  newspa- 
pers told  the  facts,  he  ought  to  be  punished. 
Williams  thought  the  opinion  was  largely  In 
favor  of  defendant  at  first,  but  had  changed 
some  since  the  Indictment  Mr.  Chiles 
thought  the  majority  were  against  defend- 
ant; that  is  to  say,  that  he  was  guilty.  In 
a  word,  outside  of  three  or  four  witnesses, 
the  evidence  tended  to  show  a  well-divided 
sentiment  as  to  defendant's  guilt  or  inno- 
cence. The  remainder  had  opinions  that  he 
was  guilty,  contingent  upon  the  truth  of  the 
newspaper  articles.  These  articles  were  edi- 
torial and  reportorlal  comments,  and  did  not 
contain  any  evidence.  After  mature  consid- 
eration, we  are  not  of  opinion  that  this  evi- 
dence made  out  a  plain  prima  facie  case  of 
prejudice  such  as  would  deprive  defendant  of 
a  fair  trial.  Considering  that  Jackson  county 
has  a  population  of  over  200,000  people,  and 
the  further  fact  that,  outside  of  Kansas  City 
and  Independence,  no  adverse  criticisms  were 
shown,  and  there  are  seven  other  townships, 
we  think  the  circuit  judge  properly  decided 
as  he  did;  and  bis  decision  should  not  be  dis- 


turbed without  much  more  cogent  proof  than 
the  record  discloses. 

8.  It  la  earnestly  urged  by  defendant  that 
the  circuit  court  erroneously  excluded  the 
statement  made  by  deceased  to  his  wife  or 
Miss  Hudspeth  immediately  after  the  shoot- 
ing, and  while  he  was  yet  lying  In  the  door- 
way of  Van  Cleave' s  store;  that,  "If  you  had 
not  taken  that  gun  away  from  me,  it  would 
have  been  different."  Exception  was  duly 
saved  to  this  ruling  at  the  time.  In  this  con- 
nection it  should  be  observed  that  the  other 
testimony  disclosed  that,  just  after  a  previous 
altercation  on  that  morning  between  deceased 
and  defendant,  deceased  had  a  double-barrel 
shotgun  In  his  hands,  and  was  loudly  assert- 
ing he  would  kill  defendant  as  soon  as  he 
could  get  some  shells  for  his  gun;  that  his 
wife  and  Miss  Hudspeth  succeeded  In  getting 
the  gun  from  him;  that  Mr.  Carr  came  to  the 
house  of  deceased,  to  get  him  to  go  down  to 
the  office  to  get  a  money  order;  that  he  went; 
and  that  defendant  and  deceased  had  another 
wordy  altercation,  and  deceased  went  into 
Van  Cleave's  store,  and  took  .up  two  scale 
weights,  and  came  out  of  the  door  with  a 
weight  In  each  hand,  and  began  cursing  de- 
fendant; and  there  was  testimony  that  de- 
ceased was  In  a  throwing  attitude  when  de- 
fendant shot  him.  Carr,  who  was  standing 
inside  of  the  store,  went  immediately  for  Ket- 
tle, the  blacksmith,  who  was  at  his  shop, 
just  In  the  rear  of  toe  store.  Kettle  came  at 
once,  and  just  as  he  got  there,  which  would 
not  have  been  more  than  two  minutes  after 
he  heard  the  report  of  the  gun,  he  heard  de- 
ceased say  to  Mrs.  Kesner  or'Mlss  Hudspeth, 
"If  you  had  not  taken  the  gun  from  me.  It 
would  have  been  different."  Was  this  state- 
ment a  part  of  the  res  gestae?  "The  res  ges- 
tae," says  Dr.  Wharton,  "may  be  defined  as 
those  circumstances  which  are  the  automatic 
and  undesigned  incidents  of  a  particular  liti- 
gated act,  and  which  are  admissible  when 
Illustrative  of  such  act'  These  Incidents  may 
be  separated  from  the  act  by  a  lapse  of  time 
more  or  less  appreciable.  They  may  consist, 
as  we  will  see,  of  sayings  and  doings  of  any 
one  absorbed  in  the  event,  whether  partici- 
pant or  bystander.  They  may  comprise  things 
left  undone  as  well  as  things  done.  In  other 
words,  they  must  stand  in  immediate  causal 
relation  to  the  acts,— a  relation  not  broken 
by  the  individual  wariness,  seeking  to  manu- 
facture evidence  for  itself."  1  Whart.  Law 
Ev.  §  259.  In  State  v.  Sloan,  47  Mo.  604,  the 
defendant  offered  to  prove  that  while  the  sur- 
geons were  dressing  the  wounds  of  Moore,  for 
whose  murder  be  was  being  tried,  and  imme- 
diately after  the  shooting  took  place,  Moore, 
In  speaking  about  the  matter,  said  that  Sloan 
was  not  In  fault,  that  he  had  drawn  on  the 
difficulty  by  attacking  him,  and  that,  If  his 
pistol  had  not  hung  when  he  went  to  draw  It, 
he  would  have  killed  him.  The  circuit  court 
rejected  that  statement,  but  this  court  re- 
versed the  ruling  and  held  it  admissible. 
That  this  statement  of  the  deceased  to  his 
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wife  or  Miss  Hudspeth,  made  Immediately 
upon  their  reaching  him,  as  he  was  lying 
where  he  fell,  and  relating  to  facts  that  had 
so  recently  occurred  within  the  knowledge  of 
both,  was  Illustrative  of  the  result  they  saw 
and  he  felt,  cannot  be  doubted.  From  it  the 
jury  might  have  drawn  one  of  two  Inferen- 
ces,—either  that  "It  would  have  been  different" 
if  he  had  retained  his  gun,  in  that  he  would 
have  executed  his  threat  of  the  morning,  and 
killed  defendant,  instead  of  being  shot  by  him, 
or,  as  contended  by  the  attorney  general,  he 
would  have  defended  himself  from  the  as- 
sault of  defendant.  But,  whatever  the  infer- 
ence, it  was  one  which  the  jury,  in  weighing 
all  the  complicated  facts,  should  have  been 
permitted  to  draw;  and,  in  our  opinion,  It  was 
a  part  of  the  res  gestae,— an  undesigned  inci- 
dent of  the  homicide  which  the  Jury  were 
considering,— and  the  circuit  court  erred  In 
excluding  It 

4.  The  court,  over  the  objection  and  excep- 
tion of  defendant,  gave  the  following  instruc- 
tion, numbered  12:  "The  court  instructs  the 
Jury  that  if  you  believe  any  statements  of  the 
defendant  have  been  proven  by  the  state,  and 
not  denied  by  the  defendant,  they  are  taken 
as  true."  That  this  instruction  violates  the 
fundamental  principles  of  a  criminal  prosecu- 
tion, we  think,  Is  apparent.  In  every  criminal 
trial  at  the  common  law.  the  burden  of  proof 
is  upon  the  state  to  establish  all  the  essential 
elements  of  the  crhne  charged  in  the  Indict- 
ment, beyond  a  reasonable  doubt.  An  in- 
variable concomitant  of  this  rule  is  the  pre- 
sumption of  innocence  which  accompanies 
and  abides  with  the  defendant  until  his  guilt 
is  established  beyond  a  reasonable  doubt. 
The  accused  is  not  called  upon  to  establish 
bis  innocence,  bnt  the  burden  rests  upon  the 
state  throughout  the  trial  to  prove  his  guilt, 
and  never  shifts  to  the  defendant  That  this 
instruction  required  the  accused  to  take  the 
stand  and  deny  the  several  statements  of  the 
witnesses  against  him  Is  too  plain  for  argu- 
ment. That  in  so  doing  it  violated  the  set- 
tled law  of  the  state  is  equally  undeniable. 
Mo  such  obligation  rested  upon  him.  He  had 
a  perfect  right  to  sit  still  and  decline  to  testify 
at  all.  and  no  presumption  of  the  truth  of  the 
evidence  against  him  would  arise  from  his 
failure  to  do  so;  and  his  silence  would  not 
authorize  or  justify  the  court  in  Instructing 
the  jury  that,  as  a  matter  of  law,  his  failure 
to  deny  the  evidence  against  him  raised  a  pre- 
sumption that  such  evidence  was  true.  By 
this  Instruction  the  court  invaded  the  prov- 
ince of  the  jury,  and  decided  for  them  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses,  whereas,  under  our  constitu- 
tion and  laws,  it  is  the  exclusive  right  and 
duty  of  the  jury  to  pass  upon  the  witnesses 
and  the  weight  of  testimony.  If  this  Instruc- 
tion be  law,  then  the  Jury  may  be  required  to 
accept  that  as  truth  which  under  their  oaths 
they  may  believe  to  be  falsehood.  It  was  a 
maxim  of  the  common  law.  "that  with  re- 
spect to  the  question  of  law  the  jury  must  not 


respond,  but  only  the  judges,  and  as  to  ques- 
tions of  fact  the  judges  must  not  respond,  but 
only  the  jury."  Broom,  Leg.  Max.  80;  Co.  Lltt 
295b.  In  Rex  v.  Pool,  Lee,  Cas.  t  Hardw.  2S,  it 
was  said  by  Lord  Hardwicke:  "It  Is  of  the 
greatest  consequence  to  the  law  of  England 
and  to  the  subject  that  the  powers  of  the  judge 
and  the  Jury  be  kept  distinct;  that  the  judge 
determine  the  law,  and  the  jury  the  fact;  and, 
if  ever  they  come  to  be  confounded,  It  will 
prove  the  confusion  and  destruction  of  the 
law  of  England."  The  right  of  trial  by  Jury 
in  criminal  cases  Is  Justly  regarded  of  inesti- 
mable value,  and  is  Imbedded  In  our  constitu- 
tion. That  there  are  presumptions  of  law 
which  the  court  may  properly  call  to  the  at- 
tention of  the  jury  may  be  conceded,  but  no- 
where, at  the  common  law,  or  under  our  sys- 
tem In  Missouri,  is  there  a  presumption  that 
any  witness  has  testified  truthfully,  nor  that 
his  evidence  must  be  accepted  as  true,  mere- 
ly because  the  accused  does  not  take  the  wit- 
ness stand  and  deny  the  evidence  against  him 
categorically.  The  plea  of  not  guilty  puts  to 
the  test  of  the  Jury  all  the  evidence  against 
the  defendant,  and  the  presumption  of  inno- 
cence protects  him  until  the  jury,  not  the 
court,  shall  find  him  guilty  beyond  a  reason- 
able doubt.  This  presumption  of  innocence 
is  axiomatic  and  elementary.  Mr.  Justice 
White,  In  Coffin  v.  U.  S.,  156  U.  S.  432, 15  Sup. 
Ct.  394.  traces  the  origin  of  this  principle  of 
criminal  law.  He  demonstrates  beyond  all 
cavil  that  this  presumption  of  Innocence  Is 
entirely  distinct  from  the  doctrine  of  reason- 
able doubt.  Greenleaf  lays  It  down  that  this 
presumption  Is  to  be  regarded  by  the  Jury  as 
matter  of  evidence,  to  the  benefit  of  which  the 
defendant  is  entitled.  1  Greenl.  Ev.  §  34. 
Best  declares  It  a  presumptlo  Juris,  whereas 
reasonable  doubt  Is  the  result  of  the  proof  or 
failure  thereof,  and  Is  In  no  sense  evidence. 
That  this  Instruction  obliterated  the  presump- 
tion of  innocence,  and  cast  upon  the  defend- 
ant the  burden  of  proving  his  innocence  by 
overturning  the  evidence  adduced  against  him. 
Is  perfectly  evident.  An  illustration  by  Mr. 
Justice  White  demonstrates  the  antiquity  of 
the  presumption,  and  the  necessity  of  the 
proof  beyond  a  reasonable  doubt  Ammlanus 
Marcelllnus  relates  an  anecdote  of  the  Em- 
peror Julian.  Numerlus,  the  governor  of  Nar- 
bonensis,  was  on  trial  before  the  emperor, 
and,  contrary  to  the  usage  In  criminal  cases, 
the  trial  was  public.  Numerlus  contented 
himself  with  denying  his  guilt,  and  there 
was  not  sufficient  proof  against  him.  His  ad- 
versary, Delphidius,  "a  passionate  man,"  see- 
ing that  the  failure  of  the  accusation  was  in- 
evitable, could  not  restrain  himself,  and  ex- 
claimed. "Oh,  illustrious  Crcsar,  If  it  is  suffi- 
cient to  deny,  what  hereafter  will  become  of 
the  guilty?"  to  which  Julian  replied,  "If  It  is 
sufficient  to  accuse,  what  will  become  of  the 
Innocent?"  It  is  true  that  under  our  statutes 
a  defendant  In  a  criminal  case  may  testify, 
but  the  statute  Itself  safeguards  him  against 
an  Instruction  like  this.   Sections  421S,  4219, 
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Rev.  St.  1889.  The  statute,  in  conferring  the 
privilege  of  testifying,  expressly  provides 
"that  no  person  on  trial  or  examination  nor 
wife  or  husband  of  such  person  shall  be  re- 
quired to  testify,  but  any  such  person  may 
at  the  option  of  defendant  testify  in  his  be- 
half or  on  behalf  of  a  co-defendant,  and  shall 
be  liable  to  cross-examination  as  to  any  mat- 
ter referred  to  in  his  examination  in  chief." 
He  cannot  be  required  to  testify  directly  or 
indirectly,  and  his  cross-examination  is  re- 
stricted to  matters  about  which  he  has  been 
examined  in  chief.  It  Is  expressly  provided 
that  his  failure  to  testify  shall  not  be  con- 
strued to  affect  his  Innocence  or  guilt,  nor 
raise  any  presumption  of  guilt,  nor  be  com- 
mented upon  or  referred  to  by  any  attorney 
in  the  case,  or  considered  by  the  court  or 
jury.  And  yet  it  requires  no  argument  to  dem- 
onstrate that  this  instruction  says  to  the  de- 
fendant, "You  must  taken  the  stand  and  re- 
fute the  evidence  of  the  witnesses  against 
you,  or  the  court  will  Instruct  the  jury  that 
your  failure  to  do  so  raises  an  absolute  pre- 
sumption of  the  truth  of  their  testimony." 
Such  an  Instruction  is  a  palpable  violation  of 
the  spirit  and  language  of  section  4219.  Nu- 
merous cases  are  to  be  found  In  our  Reports 
in  which  we  have  reversed  causes  for  the  in- 
fraction of  this  right  of  the  accused  under  this 
section,  and  the  cross-examination  of  defend- 
ants on  matters  not  included  in  their  direct 
evidence.  State  v.  Porter,  TO  Mo.  171;  State 
v.  Palmer,  88  Mo.  568;  State  v.  McGraw,  74 
Mo.  573;  State  v.  Graves,  95  Mo.  510,  8  S.  W. 
739;  State  v.  Brooks,  92  Mo.  542,  5  S.  W.  257, 
330.  But  we  are  confronted  with  the  fact 
that,  beginning  with  State  v.  Musick,  101  Mo.* 
271,  14  S.  W.  212,  this  court  has  said  upon 
appeal  that  where  various  statements  of  the 
defendant  have  been  given  in  evidence,  and  he 
has  subsequently  gone  on  the  witness  stand 
and  testified,  and  failed  to  deny  the  making  of 
such  statements,  they  are  to  be  taken  as  ad- 
mitted by  him.  It  is  true  that,  arguendo,  as 
to  the  propriety  of  giving  instructions  as  to 
the  grade  of  offense,  and  as  to  the  sufficiency 
of  the  evidence  in  several  cases  to  sustain  the 
verdict,  this  court  did  use  such  language;  but 
In  no  case  has  this  court,  or  any  other  appel- 
late court,  within  our  knowledge  or  research, 
ever  sustained  such  language  in  an  instruction 
to  a  jury.  This  court  long  ago  cautioned  trial 
courts  against  the  practice  of  embodying  pas- 
sages taken  from  a  general  discussion  by  this 
court  in  instructions  to  the  Jury.  Hurt  v. 
Railroad  Co.,  94  Mo.,  loc.  clt.  2(53,  7  S.  W.  3. 
The  duty  of  an  appellate  court  In  reviewing 
a  case  is  very  different  from  that  of  a  jury. 
The  instruction  is  erroneous,  and  constitutes 
reversible  error. 

5.  Error  is  also  predicated  upon  the  action 
of  the  court  in  refusing  instruction  "A"  of 
defendant,  and  giving  instruction  No.  6  for 
the  state.  The  portion  of  this  instruction  to 
which  defendant  objects  is  found  in  these 
words  added  by  the  court  to  the  usual  In- 
struction on  self-defense:    "But  to  justify 


the  defendant  on  the  ground  of  self-defense, 
the  apprehended  danger  must  have  been  ap- 
parent, Impending,  and  one  from  which  it 
must  have  reasonably  appeared  to  the  de- 
fendant that  he  could  not  escape  otherwise 
than  by  firing  the  fatal  shot   If  it  reasona- 
bly appeared  to  defendant  that  he  could  have 
escaped  the  apprehended  danger  otherwise 
than  by  shooting  the  deceased,  then  it  was 
his  duty  to  have  done  so,  and  he  cannot  be 
justified  on  the  ground  of  self-defense."  The 
evidence  very  clearly  tended  to  prove  that  on 
the  morning  of  the  homicide  defendant  went 
to  the  station  of  which  deceased  was  in 
charge  as  agent,  and  was  heard  to  say,  "Joe, 
I  didn't  do  it."   This  was  a  denial  of  writing 
an  anonymous  letter  to  Mrs.  Hudspeth,  moth- 
er of  defendant,  warning  her  of  the  attentions 
of  deceased  to  Miss  Mary  Hudspeth.  De- 
ceased was  heard  to  denounce  defendant  as 
a  liar,  and  to  say  he  was  going  to  get  his 
gun  and  shoot  him.    He  was  soon  after- 
wards seen  with  his  gun,  and  swearing  he 
would  kill  defendant   His  wife  and  Miss 
Hudspeth  took  the  gun  from  him.  After- 
wards, about  half-past  10  o'clock  that  morn- 
ing, defendant  was  seen  to  get  off  his  horse 
and  bitch  him,  and  sit  down  on  a  block  in  the 
street  in  front  of  Van  Cleave'B  store.  After 
awhile  deceased  and  a  man  named  Carr  came 
down  to  Van  Cleave's  store.  As  they  approach- 
ed, defendant  arose,  and  asked  deceased  if  he 
had  got  his  gun,  and  told  Carr  to  stand  aside 
Deceased  cursed  defendant  and  told  him  he 
was  not  afraid  of  him,  and  hurriedly  went 
into  Van  Cleave's  store,  took  two  scale 
weights  off  of  the  counter,  and  came  out  on 
the  small  porch  in  front  and  renewed  the 
quarrel  by  cursing  and  threatening  defend- 
ant.   There  was  evidence  that  he  was  in  the 
act  of  throwing  a  weight  at  defendant  when 
defendant  shot  him.   The  question  now  aris- 
ing is  this:   Was  defendant  required  to  at- 
tempt to  flee  from  deceased,  before  he  could 
avail  himself  of  the  plea  of  self-defense?  In 
State  v.  Evans,  124  Mo.  397,  28  S.  W.  8, 
this  court  ruled  that,  when  one  expected  an- 
other to  assault  him,  he  had  a  right  to  arm 
himself,  and  so  long  as  he  was  where  he 
had  a  right  to  be,  and  did  no  overt  act  and 
made  no  hostile  demonstrations,  he  did  not 
lose  his  right  of  self-defense,  if  he  was  as- 
saulted and  about  to  be  killed  or  suffer  great 
bodily  harm;  that  he  was  not  required  to 
leave  the  public  highway  or  his  own  premises 
because  he  was  threatened.   In  this  case  de- 
fendant's life  had  been  -threatened  on  that 
morning.    Deceased  had  refused  to  accept  his 
disclaimer  of  the  letter,  but  had  denounced 
him  as  a  liar,  and  told  him  he  would  kill 
him.   He  did  get  his  gun,  and  was  beard  to 
swear  he  would  kill  defendant.  Under  these 
circumstances,  defendant  armed  himself,  and 
was  sitting  in  front  of  Van  Cleave's  store. 
When  deceased  again  approached  him,  be 
was  armed,  whereupon  deceased  again  cursed 
him.  and,  suiting  his  action  to  his  words, 
went  into  Van  Cleave's  store,  and  emerged 
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armed  with  two  scale  weights,  and  began  to 
curse  defendant,  and,  according  to  some  of 
the  evidence,  was  In  the  attitude  of  throwing 
one  of  these  weights  at  defendant,  who  stood 
only  about  10  or  15  feet  distant  Under  such 
circumstances,  we  think  the  defendant,  being 
without  fault  himself,  had  a  right,  if  attack- 
ed in  such  a  manner  as  to  furnish  reasonable 
ground  for  apprehending  a  design  to  take  his 
life  or  do  him  great  bodily  harm,  to  act  upon 
appearances,  and  to  defend  his  life,  and  was 
not  required  to  flee  from  the  public  highway 
In  which  he  had  been  assailed.  Hence  the 
qualification  to  the  Instruction  should  not 
have  been  given,  and  was  erroneous.  We 
find  abundant  authority  to  support  our  posi- 
tion. People  v.  Newcomer,  118  Oal.  263,  50 
Pac  405;  La  Rue  v.  State  (Ark.)  41  S.  W.  53; 
Beard  v.  U.  S.,  158  U.  S.  550,  15  Sup.  Ct  962; 
Page  v.  State  (Ind.  Sup.)  40  N.  E.  745;  Wil- 
liams v.  State  (Tex.  App.)  17  S.  W.  1071; 
Baltrip  v.  State,  Id.  1106;  State  v.  Sherman 
(R.  I.)  18  Atl.  1040;  State  v.  Evans,  33  W. 
Va.  417,  10  S.  B.  792;  Bohannon  v.  Com.,  8 
Bush.  481. 

6.  Another  contention  of  the  defendant  is 
that  during  the  morning,  and  after  the  first  al- 
tercation between  himself  and  deceased,  he  put 
a  boy  on  his  horse,  and  sent  him  to  the  house 
of  a  mutual  friend,  with  the  request  to  this 
friend  to  come  to  Lake  City  and  make  peace 
between  deceased  and  himself.  After  careful 
consideration,  we  are  of  the  opinion  that  this 
was  no  part  of  the  res  gestae.  It  is  not 
claimed  that  Kesner  was  advised  of  this  ac- 
tion, and  It  did  not  in  the  least  affect  de- 
fendant's right  of  self-defense,  which  was 
based,  not  upon  his  own  efforts  to  adjust  the 
difficulty,  but  upon  the  conduct  of  deceased 
In  connection  with  his  threats,  from  which 
defendant  might  reasonably  have  apprehend- 
ed a  design  to  take  his  life  or  do  him  great 
bodily  harm,  and  that  such  danger  was  im- 
minent.  This  offer  was  properly  denied. 

7.  The  court  did  not  err  In  excluding  the 
evidence  offered  to  show  that  deceased  often 
visited  the  store  of  Miss  Hudspeth.  This  had 
no  tendency  to  justify  the  killing  of  deceased 
by  defendant.  If  it  was  the  occasion  for  the 
writing  of  the  anonymous  letter,  still,  as  de- 
fendant at  all  times  denied  being  the  author 
of  that  letter,  it  afforded  him  no  justification. 

8.  As  to  the  time  allowed  for  making  the 
defendant's  challenges,  the  statute  Is  very 
plain.  The  list  of  jurors  who  have  been 
found  competent  shall  be  delivered  to  the 
defendant  24  hours  before  the  trial.  In  all 
cases  the  prosecuting  attorney  is  required  to 
first  announce  the  challenges  for  the  state, 
and  then  a  reasonable  time  should  be  given 
defendant  to  make  bis  challenges,  with  ref- 
erence to  the  action  of  the  prosecution.  This 
must  be  confided  largely  to  the  discretion  of 
the  court  Ten  minutes,  in  a  matter  in  which 
the  defendant  is  on  trial  for  his  life,  is  ut- 
terly Inadequate,  and  violates  the  spirit  of  the 
statute. 

9.  The  court  instructed  on  murder  In  the 


first  degree,  murder  in  the  second  degree,  and 
manslaughter  In  the  fourth  degree.  There 
was  no  error  In  Instructing  the  jury,  under 
the  evidence  in  this  case,  that  mere  words 
alone,  however  opprobrious  or  insulting, 
could  not  justify  defendant  in  killing  de- 
ceased. Opprobious  epithets  under  some  cir- 
cumstances may  be  left  to  the  jury  to  deter- 
mine whether  they  constituted  a  reasonable 
provocation  to  reduce  a  homicide  from  mur- 
der in  the  first  degree  to  the  second  degree, 
and  from  murder  to  manslaughter;  and  such 
expressions,  coupled  with  an  otherwise  insuf- 
ficient assault  may  produce  the  provocation 
which  reduces  the  offense  to  manslaughter, 
buf  not  a  protection  against  all  punishment 
The  court,  In  the  other  instructions,  properly 
instructed  on  manslaughter  as  well  as  other 
grades  of  homicide. 

10.  The  instruction  asked  by  defendant,  and 
designated  "B"  was  properly  refused.  There 
was  no  evidence  tending  to  support  the  hy- 
pothesis of  a  withdrawal  In  good  faith  from 
the  difficulty,  after  having  brought  on  the 
difficulty.  For  the  errors  noted,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


STORTS  v.  GEORGE. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23,  1899.) 

BANKS— INSOLVENCY— RIGHT   TO  SET-OFF 
AGAINST  NOTE— TRUST  FUND. 

1.  The  maker  cannot  set  off  against  a  note  to 
a  bank,  due  when  the  bank  made  an  assignment 
for  creditors,  the  amount  of  his  part  payment 
after  the  assignment  as  co-surety  of  an  account 
due  by  the  bank  to  a  depositor. 

2.  Money  obtained  by  a  note  made  by  an  insol- 
vent bank  does  not,  where  deposited  as  a  part  of 
its  assets,  become  a  trust  fund  for  the  benefit 
of  guarantors  of  the  note  who  were  induced  by 
the  false  representations  of  the  cashier  to  guar- 
anty the  same. 

3.  A  guarantor  of  a  note  by  a  bank  cannot  set 
off  against  his  own  note  to  it,  due  at  the  time  of 
its  assignment  for  creditors,  money  paid  as  guar- 
antor after  the  assignment 

Appeal  from  circuit  court,  Saline  county; 
Richard  Field,  Judge. 

Action  by  Com.  P.  Storts,  assignee  of  the 
Citizens'  Stock  Bank,  against  John  C.  George. 
A  demurrer  to  the  answer  was  sustained,  and 
defendant  appeals.  Affirmed. 

This  Is  a  suit  by  plaintiff  assignee  for  the 
benefit  of  creditors  of  the  Citizens'  Stock 
Bank,  a  corporation  duly  organized  under  the 
laws  of  this  state,  against  the  defendant  on 
two  notes  executed  by  him  to  said  bank- 
one  for  $1,400,  dated  October  7,  1890,  upon 
which  there  were  several  credits,  and  the 
other  for  $125,  dated  May  3, 1894;  both  paya- 
ble on  demand  to  Joseph  Field,  cashier  of  said 
bank.  The  assignment  was  made  on  the  17th 
day  of  December,  1894.  Plaintiff  Instituted 
this  suit  on  the  21st  day  of  October,  1895. 
The  petition  Is  In  the  usual  form.   The  exe- 
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cation  of  the  notes  Is  not  denied,  but  defend- 
ant pleads  what  are  denominated  certain 
equitable  set-offs,  which  are  stated  by  him  to 
have  originated  In  the  following  manner: 
On  the  4th  of  January,  1893,  defendant,  as 
surety  for  said  bank,  joined  in  a  bond  to  one 
Winning,  treasurer  of  Saline  county,  who 
kept  some  of  the  public  funds  on  deposit 
therein,  conditioned  that  said  bank'  would 
duly  pay  over  said  money.  It  is  alleged  that 
at  the  time  of  the  failure  Winning  had  in  the 
bank  $2,396.78,  and  that  this  was  due  and 
payable  at  the  time  of  the  assignment;  that 
defendant  and  his  co-securities  then  and 
there  became  liable  to  pay  the  same;  and 
that  on  the  4th  of  March,  1896,  before  the 
commencement  of  this  suit,  defendant  paid 
his  part  of  the  liability  due  December  15, 
1894,  to  wit,  $299.68.  It  Is  further  charged 
In  the  answer  that  defendant,  as  surety  for 
the  bank,  also  signed  a  bond  to  the  collector 
of  Saline  county  to  Indemnify  him  against 
loss  on  account  of  deposits  of  public  funds 
that  he  might  make  therein;  that  at  the  time 
of  the  failure  the  collector  had  on  deposit  in 
the  bank  $2,186.42,  which  then  and  there  be- 
came due,  and  defendant  and  his  co-securities 
became  then  and  there  liable  therefor;  that 
defendant,  before  the  commencement  of  this 
suit,  to  wit,  on  the  5th  of  March,  1895,  paid 
to  said  collector  $218.60,  being  his  part  of  the 
sum  due  said  collector  at  the  time  of  the  as- 
signment. It  is  also  charged  that  when  each 
of  said  bonds  was  signed,  the  bank  was  in- 
solvent, and  that  this  was  known  to  its  cash- 
ier, who,  notwithstanding,  fraudulently  in- 
duced defendant  and  his  co-securities  to  exe- 
cute the  same.  The  answer,  as  to  the  third 
equitable  set-off,  alleges  that  on  the  15th  of 
November,  1894,  said  Citizens'  Stock  Bank 
was  wholly  Insolvent,  and  that  this  fact  was 
well  known  to  its  cashier,  but  that  he  con- 
cealed that  fact  from  defendant;  that  said 
bank  on  that  day  executed  Its  note  for  $25,- 
000  to  the  National  Bank  of  Commerce  of 
Kansas  City,  due  four  months  after  date, 
bearing  8  per  cent  interest,  and  that  said 
cashier  fraudulently  represented  said  bank  to 
defendant  to  be  solvent,  and  abundantly  able 
to  pay  said  loan,  and  thereby  induced  defend- 
ant and  others  to  make  a  guaranty  on  the 
back  of  the  note  as  follows:  "We  personally 
guaranty  the  payment  of  the  within  note,  and 
•do  hereby  waive  protest  on  same;"  that  the 
cashier  procured  the  money  on  the  faith  of 
said  guaranty,  and .  used  the  same  for  the 
purposes  of  the  Citizens'  Stock  Bank,  when  In 
fact  the  money,  by  reason  of  the  Insolvency 
of  said  bank,  and  fraudulent  representations 
of  said  cashier  in  behalf  of  said  bank,  was 
held  by  it  In  trust  for  the  defendant  and  his 
co-obligors,  and  that  a  trust  attached  to  said 
fund  on  the  15th  of  November,  1894,  and  said 
fund  was  due  to  the  defendant  and  his  co- 
guarantors  on  the  said  15th  of  November, 
1894,  the  day  It  was  received  by  said  Citi- 
zens' Stock  Bank;  that  before  the  institution 
of  this  suit  defendant  paid  $2,500  to  the  Na- 


tional Bank  of  Commerce  of  Kansas  City,  and 
obtained  a  release  from  his  liability  upon 
said  guaranty.  The  amounts  paid  to  the  col- 
lector and  treasurer  of  Saline  county  by  de- 
fendant, as  above  set  out,  and  the  sum  paid 
by  him  to  the  National  Bank  of  Commerce, 
are  asked  to  be  set  off  against  the  notes  sued 
on,  and  there  is  the  further  prayer  for  such 
other  and  further  relief  as  defendant  may  be 
entitled  to  receive.  Plaintiff  filed  ,  a  general 
demurrer  to  the  answer,  which  was  sustain- 
ed. Defendant  declining  to  plead  further, 
judgment  was  rendered  for  plaintiff  for  $873.- 
93,  the  amount  of  the  notes  sued  on,  and  the 
defendant  appealed. 

Thos.  Shackelford  and  W.  M.  Williams,  for 
appellant    John  A.  Rich,  for  respondent 

BURGESS,  J.  (after  stating  the  facto). 
Defendant  Insists  that  the  answer  states  and 
the  demurrer  admits  that  the  Items  of  $299.68 
and  $218.60,  sought  to  be  set  off  against  the 
demands  sued  on,  were  at  the  time  of  the  as- 
signment due  and  payable  to  the  treasurer 
and  collector  of  Saline  county,  respectively; 
that  this  money  was  on  deposit  in  the  bank, 
and  at  the  date  of  the  assignment  constitut- 
ed an  existing  indebtedness  against  it,  whicb 
was  then  due,  and  could  have  been  sued  for 
and  recovered  at  that  time;  and  that  as  de- 
fendant by  reason  of  his  suretyship,  was  com- 
pelled to  substitute  his  money  for  these  de- 
posits, he  is  therefore  entitled  in  equity  to  be 
subrogated  to  all  the  rights,  remedies,  and  se- 
curities of  the  creditors.  No  principle  Is  bet- 
ter settled  than  that  when  a  surety  pays  the 
debt  of  his  principal,  he,  by  reason  thereof, 
becomes  entitled  in  equity  to  be  subrogated 
to  all  of  his  rights,  remedies,  securities,  funds, 
Hens,  and  equities  which  the  creditor  may 
have  for  the  same  debt.  Miller  v.  Wood- 
ward, 8  Mo.  169;  Berthold  v.  Berthold,  46 
Mo.  557;  Rubey  v.  Watson,  22  Mo.  App.  428; 
Clark  v.  Bank,  57  Mo.  App.  277;  Dorshelmer 
v.  Bucher,  7  Serg.  &  R.  9;  Brought  v.  Grif- 
fith, 16  Iowa,  26.  But  the  question  in  this 
case  Is  as  to  whether  defendant  Is  In  posi- 
tion, under  the  facts  disclosed  by  the  record, 
to  Invoke  In  his  aid  that  role.  In  passing 
upon  this  question  we  must  first  determine 
what  rights  or  equities  the  treasurer  and  col- 
lector had  In  the  moneys  to  their  credit  in 
the  bank  at  the  time  of  Its  assignment  for  it 
is  just  such  rights,  and  no  more,  that  defend- 
ant can  be  subrogated  to.  It  is  not  claimed 
in  the  argument  that  these  funds  were  trust 
funds,  so  that  it  seems  clear  that  the  treas- 
urer and  collector  were  general  creditors  of  the 
bank,  and  that  these  deposits,  as  all  others  of 
like  character,  went  Into,  and  formed  part  of, 
its  general  funds,  and  by  the  assignment  pass- 
ed to  the  assignee  for  the  benefit  of  all  the 
creditors  of  the  bank,  unincumbered  by  any 
Hens  or  priorities  In  favor  of  the  treasurer  or 
collector.  It  may  be,  If  the  suit  bad  been 
against  either  of  them  upon  a  note  executed 
by  him  to  the  bank,  thatiie  could  have  plead- 
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«d  any  amount  due  him  by  the  bank  at  the 
time  of  the  assignment  as  a  set-off  thereto 
(Smith  T.  Spengler,  83  Mo.  408),  but  in  this 
case  it  is  sought  to  set  off  against  a  suit  by 
the  assignee  on  notes  executed  by  defendant 
to  the  bank,  -which  were  due  at  the  time  of 
the  assignment,  the  indebtedness  of  the  bank 
to  other  parties,  to  no  part  of  which  did  he 
become  entitled  to  be  subrogated  until  the 
conditions  of  the  bonds  signed  by  himself  and 
others  for  the  protection  of  the  treasurer  and 
collector  were  complied  with  by  them.  Huse 
y.  Ames,  101  Mo.  91,  15  S.  W.  965,  was  a 
suit  by  the  assignee  of  an  insolvent  corpora- 
tion on  an  account,  and  it  was  held  that  a 
defendant's  equitable  set-off,  to  be  available, 
must  in  such  case  exist  at  the  time  of  the  as- 
signment. The  court  observed:  "The  sta- 
tus of  the  creditors  is  fixed  by  the  assignment 
in  trust  for  them.  If  the  right  of  set-off  ex- 
ists at  that  time,  It  continues  as  against  the 
assignee.  If  there  is  at  the  time  an  equita- 
ble right  in  favor  of  a  creditor  to  a  set-off, 
or  to  any  of  the  property  assigned,  that  right 
is  not  disturbed  by  the  assignment,  but  the 
equitable  right  must  exist  at  that  time;  and 
this  Is  true  whether  the  creditor  is  or  is  not 
a  surety.  Here  the  defendant  had  no  equita- 
ble set-off  at  the  date  of  the  assignment,  and 
be  therefore  has  none  now."  See,  also, 
Homer  v.  Bank,  140  Mo.  225,  41  S.  W.  790. 
No  right  of  set-off  existed  in  favor  of  either 
the  treasurer  or  collector  as  against  the  bank 
at  the  time  of  its  assignment,  because  they 
nor  either  of  them  owed  it  anything;  there- 
fore defendant  acquired  none.  Had  the  right 
of  set-off  existed  in  favor  of  the  treasurer 
and  collector  against  the  bank  at  the  time  of 
its  assignment,  then  defendant,  by  being  sub- 
rogated thereto,  would  have  acquired  such 
right,  and  could  have  pleaded  It  as  an  equita- 
ble set-off  to  this  suit.  If  it  accrued  before  its 
institution,  although  after  the  assignment. 
Huse  v.  Ames,  supra;  Homer  v.  Bank,  supra. 
But  no  such  right  existed  in  favor  of  either 
of  them.  Moreover,  defendant,  by  being  sub- 
rogated to  the  rights  of  the  treasurer  and 
collector,  is  entitled  to  his  pro  rata  of  the 
bank's  indebtedness  to  them,  and  their  equi- 
ties in  connection  therewith;  but,  as  he  did 
not,  by  reason  thereof,  acquire  the  right  to 
have  such  indebtedness  set  off  against  the 
notes  sued  upon  in  this  case,  his  right  to  do 
so  must  be  regarded  as  extending  no  further 
back  than  the  time  of  the  satisfaction  of  the 
bonds,  which  was  subsequent  to  the  assign- 
ment. Furthermore,  in  no  event  could  he 
have  been  subrogated  to  more  than  his  pro 
rata  part  of  the  indebtedness  of  the  bank  to 
the  treasurer  and  collector,  and  he  and  others, 
having  satisfied  this  Indebtedness,  were  Joint- 
ly entitled  to  be  subrogated  to  it  as  a  whole, 
and  not  to  any  particular  part  thereof.  It 
could  not  be  portioned  out  among  them,  and 
a  separate  action  maintained  by  each  one  for 
nis  proportionate  part;  and  for  like  reason 
defendant  could  not  plead  his  pro  rata  part 
as  a  set-off  in  this  case.    A  part  of  the  debts 


could  not  have  been  assigned  by  the  persons 
to  whom  due,  after  the  assignment,  without 
the  consent  of  the  assignee  (Burnett  v.  Cran- 
dall,  68  Mo.  410),  and  certainly  no  greater 
right  could  be  acquired  by  being  subrogated 
thereto.  But  it  is  claimed  by  defendant,  if 
he  is  not  entitled  to  be  subrogated  to  the 
creditors'  rights  in  the  deposits,  but  must 
stand  upon  the  Implied  promise  to  reimburse 
him  for  money  paid  after  the  assignment  as 
surety  for  the  bank,  but  before  the  commence- 
ment of  the  suit,  that  he  Is  entitled  to  plead 
the  same  as  a  set-off.  We  are  not,  however, 
impressed  with  the  logic  of  this  contention. 
There  was  no  assignment  by  the  creditors,  or 
either  of  them,  to  defendant,  of  their  de- 
mands; hence  it  is  only  by  being  subrogated 
to  their  rights  that  defendant  could  plead 
them  as  a  set-off  to  this  suit  Indeed,  the 
answer  is  framed  upon  this  theory  alone. 

With  respect  to  the  third  equitable  set-off, 
it  is  claimed  by  defendant  that  the  money 
obtained  from  the  National  Bank  of  Com- 
merce, to  wit,  $25,000,  on  November  15,  1894, 
was  upon  a  note  the  payment  of  which  was 
guarantied  by  himself  and  others,  which 
guaranty  was  obtained  by  fraud  practiced  up- 
on them  by  the  cashier  of  the  Citizens'  Stock  . 
Bank,  and,  as  the  money  thus  obtained  went 
into  the  coffers  of  the  bank,  and  helped  to 
swell  its  assets,  by  reason  of  said  fraud  it  be- 
came a  trust  fund  for  the  use  of  defendant 
and  his  co-guarantors,  and,  be  having  paid  his 
pro  rata  part  of  the  money  thus  obtained,  to 
wit,  $2,500,  a  right  of  action  accrued  to  him 
as  soon  as  the  money  was  obtained.  We  are 
unable  to  see  how  the  money  obtained  by  the 
Citizens'  Stock  Bank,  upon  a  note  whose  pay- 
ment defendant  and  others  were  induced  to 
guaranty  by  reason  of  false  and  fraudulent 
representations,  when  deposited  In  said  bank 
became  a  trust  fund  for  their  benefit;  and 
no  reason  is  given  in  defendant's  brief,  why  it 
is  so.  And,  as  defendant  as  guarantor  paid 
the  money  for  the  Citizens'  Stock  Bank,  after 
the  bank  assigned  he  cannot  set  off  the 
amount  paid  against  the  notes  sued  on.  This 
question  was  before  this  court  in  Huse  v. 
Ames,  supra,  in  which  it  is  said:  "While  the 
insolvent  is  not  bound  to  pay  otherwise  than 
according  to  his  contract,  it  is  considered  no 
hardship  that  he  should  accept  payment  of  a 
demand  owing  to  bim  before  maturity. 
Hence  it  has  been  often  ruled  in  the  state  of 
New  York,  and  is  now  the  law  of  this  state, 
that,  If  the  claim  against  the  assignee  was 
due  at  the  date  of  the  assignment,  then  there 
is  an  equity  because  of  the  Insolvency  of  the 
assignor,  and  the  debt  so  due  may  be  set  off 
against  the  claim  in  favor  of  the  assignee, 
though  the  claim  held  by  the  assignee  was 
not  due  at  the  date  of  the  assignment. 
Smith  v.  Spengler,  83  Mo.  408;  Smith  v.  Fel- 
ton,  43  N.  Y.  419;  Smith  v.  Fox,  48*  N.  X. 
674;  Coffin  v.  McLean,  80  N.  Y.  660.  But 
the  claim  against  the  assignee  must  be  due 
at  the  date  of  the  assignment,  and,  If  It  is  not 
then  due,  there  is  no  equitable  set-off.  Keep 
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t.  Lord,  2  Doer,  78;  Myers  v.  Davis,  22  N. 
T.  489;  Chlpman  t.  Bank,  120  Pa.  St.  86,  13 
Atl.  707."  "A  demand  cannot  be  set  off  be- 
cause of  the  insolvency  of  the  plaintiff  in 
equity  any  more  tban  at  law,  unless  it  existed 
against  the  plaintiff  In  favor  of  the  defend- 
ant at  the  time  of  the  commencement  of  the 
suit,  and  had  then  become  due.  Reppy  v. 
Reppy,  40  Mo.  572;  Spaulding  v.  Backus,  122 
Mass.  553;  Pom.  Eq.  Jur.  §  704;  Lockwood  v. 
Beckwlth,  6  Mich.  168.  To  justify  a  set-off 
against  an  assignee  for  the  benefit  of  credit- 
ors, there  must  be  a  present  debt  due  at  the 
date  of  the  assignment  In  this  respect  a 
surety  stands  on  no  better  footing  than  any 
other  creditor.  The  defendant  had  no  such 
debt  against  the  assignor  at  the  date  of  this 
assignment  Indeed,  he  had  no  such  debt 
when  this  suit  commenced."  See,  also,  Hom- 
er v.  Bank,  supra.  Our  conclusion  is  that  the 
demurrer  was  properly  sustained,  and  that 
the  judgment  should  be  affirmed.  It  is  so 
ordered. 

GANTT,  P.  X,  and  SHERWOOD,  J.,  con- 
car. 


DUFFIELD  et  al.  v.  SPENOE  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee. 
April  21,  1807.) 

PUBLIC  LANDS  —  STATU  GRANTS  —  ENTRY — 
BOUNDARIES  —  DESCRIPTION  —  NATURAL 
MARKS  —  FRAUD  —  ESTOPPEL — HARMLESS 
ERROR. 

1.  A  grant  based  on  a  valid  special  entry  re- 
lates back  to,  and  covers  the  land  embraced  in, 
the  entry. 

2.  Where  the  entry  and  the  grant  call  for 
natural  and  well-known  marks,  they  will  con- 
trol over  the  call  for  so  many  poles,  so  that  the 
grantee  obtains  title  to  the  extent  of  the  na- 
tural calls,  though  to  reach  them  embraces  more 
poles  than  are  called  for  in  the  survey,  or 
though  the  area  thus  embraced  exceeds  the 
stated  number  of  acres  in  the  grant 

3.  A  call  in  a  survey  as  "thence  south  1,850 
poles,  crossing  said  creek  to  Cumberland  Moun- 
tain; thence  along  said  mountain,"— does  not 
mean  to  go  to  the  top  of  the  mountain,  and 
then  pursue  a  course  along  its  top,  or  that,  when 
a  stream  was  reached,  it  would  be  followed  up 
to  its  head,  and  then  descended  on  the  other 
side  as  the  top  of  the  mountain  might  appear, 
but  means  a  line  to  the  foot  of  the  mountain, 
and  then  to  follow  the  general  line  of  the  moun- 
tain. 

4.  Under  Acta  1829,  c.  85.  §  1,  providing  that 
any  person  may  enter,  and  obtain  grants  for, 
any  quantity  of  land,  not  exceeding  5,000  acres, 
north  and  east  of  a  certain  line,  the  state  is 
the  only  one  that  can  complain  if  a  person  ob- 
tained more  than  5,000  acres  under  his  grant 
issued  on  a  special  entry,  and  following  its  calls. 

5.  Fraud  in  obtaining  a  grant  of  land  from 
the  state  cannot  be  urged  where  the  grant  is  not 
assailed  for  fraud  in  the  petition. 

6.  A  purchaser,  under  probate  proceedings,  of 
the  land  purporting  to  be  embraced  in  a  certain 
grant  from  the  Btate,  is  not  equitably  estopped 
from  claiming  all  the  land  embraced  in  the  calls 
and  boundaries  of  the  grant  because  the  remote 
grantors  had  sold  the  land  as  containing  5,000 
acres,  and  the  grant  was  treated  and  sold  and 
confirmed,  under  the  probate  proceedings,  as 
containing  only  5,000  acres. 


7.  It  is  not  reversible  error  for  a  chancellor  to 
reject  evidence  offered  to  sustain  an  immaterial 
issue. 

8.  The  exclusion,  by  a  chancellor,  of  evidence 
offered  to  show  the  ancient  boundary  of  a  state 
grant  was  not  prejudicial,  where  such  bound- 
ary was  otherwise  established  by  the  calls  for 
well-known  objects. 

Appeal  from  chancery  court,  Fentress  coun- 
ty; T.  J.  Fisher,  Chancellor. 

Bill  in  chancery  by  Bethune  Duffield  and 
others  against  J.  F.  S pence  and  others.  From, 
a  decree  dismissing  the  bill  on  the  merits,, 
complainants  appeal.  Affirmed. 

Smith  &  Smith  and  J.  L.  Rogers,  for  ap- 
pellants. Jourolemon,  Welcber  &  Hudson,  for 
appellees. 

WILSON,  J.  The  bill  in  this  case  was  filed 
February  20,  1893,  to  establish  the  title  in 
complainants  to  certain  lands  In  Fentress 
county,  and  to  remove  a  claim  of  defendants, 
as  a  cloud  thereon.  Complainants  claim  title 
under  grants  numbered  4,713,  4,737,  4,739, 
and  4,740,  issued  by  the  state  of  Tennessee 
to  John  B.  McConnlck.  Grant  No.  4,713  was 
issued  August  1,  1836;  and  the  other  three, 
August  23,  1836.  Grant  No.  4,713  was  based 
upon  entry  No.  725,  dated  February  22,  1836, 
and  which  purports  to  have  been  surveyed 
April  29, 1836.  Grant  No.  4,737  was  based  on 
entry  No.  683,  made  July  27,  1835,  and  sur- 
veyed April  27,  1886.  Grant  No.  4,739  was 
based  upon  entry  No.  683,  dated  July  27, 1835, 
and  surveyed  April  28, 1836.  Grant  No.  4,740- 
was  based  upon  entry  No.  714,  dated  October 
26, 1835,  and  surveyed  April  26,  1836.  There 
is  no  difficulty  In  locating  these  entries  and 
grants,  each  calling  for  5,000  acres  of  land; 
and  it  Is  conceded  in  the  record  that  complain- 
ants deralgn  title,  through  intermediate  par- 
ties, from  John  B.  McCormick.  Defendants, 
It  is  conceded,  deralgn  title  under  grant  No. 
6,402,  issued  October  11,  1837,  to  James  Clem- 
ens, assignee  of  Orion  Clemens  and  others, 
based  upon  entry  No.  547,  dated  October  16. 
1830,  and  surveyed  September  29, 1837.  This 
grant  purports  to  grant  to  the  grantee  5,000- 
acres  of  land.  It  is  seen,  therefore,  that  com- 
plainants claim  under  older  grants  than  the 
one  claimed  under  by  the  defendants.  But 
these  older  grants  are  based  upon  younger  en- 
tries than  the  one  upon  which  the  grant  of 
defendants  issued.  This  being  so,  nothing- 
more  appearing  in  the  case,  the  law  is  well 
settled  that  the  younger  grant,  based  upon 
the  older  special  entry,  would  carry  the  bet- 
ter title,  where  there  was  conflict  In  the 
grants.  This  is  not  disputed.  One  of  the 
main  contentions  Is  over  the  location  of  grant 
No.  6,402.  It  is  Insisted  by  the  complainants 
that  It  can  be  located,  under  its  calls  and  the 
calls  of  the  entry  on  which  it  is  based,  so 
as  to  embrace  5,000  acres,  without  conflict- 
ing with  the  calls  and  location  of  their  grants, 
and  that,  to  locate  it  as  is  insisted  by  defend- 
ants, It  would  embrace  45,000  Instead  of  5.000 
acres,  and  cover  their  bind.  This,  they  urge, 
would  be  grossly  Inequitable,  as  well  as  make 
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the  gnat  violate  the  statutes  of  the  state  then 
in  force,  which  limited  the  amount  of  land 
that  could  be  entered  and  granted  to  one  per- 
son to  5,000  acres.  Chancellor  Fisher  heard 
the  cause  October  24,  1895.  He  held  that  the 
title  of  the  defendants  to  the  lands  described 
in  the  bill  and  answer  was  superior  to  that 
of  complainants,  being  based  upon  entry  No. 
547,  which  is  special,  and  that  grant  No.  6,402, 
which  follows  In  its  calls,  related  back  to  its 
date.  He  held  that  the  north  boundary  line 
of  entry  No.  547,  and  of  grant  No.  6,402, 
based  thereon,  is  the  south  boundary  line  of 
the  Mclver  40,000-acre  survey,  and  that  this 
line  is  as  shown  on  the  map  (Exhibit  No.  1 
to  C.  R.  Schenck's  deposition);  that  this  Mc- 
lver line  lies  at  the  foot  of  the  main  Cumber- 
land Mountain,  and  crosses  the  Bast  Fork  of 
Obed's  river  near  Jacob  Choate's  place,  fol- 
lowing near  the  base 'of  the  general  contour 
of  said  mountain,  and  as  surveyed  and  mark- 
ed prior  to  1830.  This  holding  included  in 
grant  No.  6,402  all  the  lands  claimed  by  com- 
plainants under  their  grants,  and  resulted  In 
dismissing  the  bin,  with  costs.  Upon  the 
hearing,  defendants  objected  to  certain  ques- 
tions propounded  to  some  witnesses  of  com- 
plainants, and  their  answers  thereto,  and  their 
objections  were  sustained,  and  to  this  action  of 
the  chancellor  there  was  an  exception  taken 
at  the  time.  These  questions  and  answers, 
or  the  purport  of  the  testimony  embodied 
therein,  will  be  noticed  hereafter  In  this  opin- 
ion. 

The  complainants  prayed  and  obtained  an 
appeal  from  the  decree  of  the  court  to  the  su- 
preme court,  and  have  assigned  errors.  The 
errors  assigned  are:  First.  That  the  chan- 
cellor erred  in  holding  that  the  title  of  defend- 
ants to  the  land  In  controversy  was  superior 
to  that  of  complainants,  and  in  dismissing  the 
bin.  Under  this  assignment  it  is  argued  that 
he  should  have  held  that  the  entry  on  which 
the  grant  of  defendants  was  based  was  void 
to  the  extent  that  it  embraced  more  than 
6.000  acres,  the  amount  specified  in  the  entry, 
and  moreover  that,  inasmuch  as  complainants 
entered,  surveyed,  and  had  their  grants  issued 
before  the  survey  of  the  entry  upon  which 
the  grant  of  defendants  was  based,  he  should 
have  held  their  title  to  be  superior.  It  is  fur- 
ther urged  under  this  assignment  that  the 
original  owners  of  grant  No.  6,402,  under 
which  defendants  claim,  always  conceded  that 
It  only  Included  5,000  acres,  and  never  set  up 
title  to  any  more  land;  and  the  inference  In- 
tended to-be  advanced,  we  presume,  is  that  the 
doctrine  of  estoppel  applies.  Second.  This  er- 
ror relates  to  the  action  of  the  chancellor  in 
ruling  out  questions  from  9  to  13  and  from  20 
to  23,  inclusive,  in  the  deposition  of  D.  C. 
Travis,  a  witness  for  complainants.  It  is  said 
that  this  was  error  because  the  proof  tended  to 
show  that  the  original  grantee  under  grant  No. 
6,402  claimed  that  it  only  included  5.000  acres, 
and  that  this  was  an  issue  raised  by  the 
pleadings.  Third.  This  error  relates  to  the 
action  of  the  court  in  excluding  questions  11, 


12,  and  13  in  the  deposition  of  O.  W.  Scrog- 
glns,  and  questions  from  2  to  5,  Inclusive,  In 
the  deposition  of  J.  C.  PhiUps.  It  is  urged 
that  this  excluded  evidence  was  competent  be- 
cause* It  tended  to  prove  the  ancient  boundary 
of  grant  No.  6,402,  which  was  an  issue  raised 
by  the  pleadings.  Fourth.  This  error  is  di- 
rected to  the  finding  of  the  chancellor  that  the 
north  boundary  line  of  entry  No.  547,  and 
grant  thereon  No.  6,402,  is  the  south  boundary 
line  of  the  Mclver  survey  or  grant,  because 
this  finding  includes  in  grant  No.  6,402  45,000 
instead  of  5,000  acres,  the  number  of  acres 
It  calls  for.  Fifth.  The  chancellor  erred  in 
holding  that  the  Mclver  line,  as  set  out  In 
the  grant,  ran  east  from  the  point  marked  on 
the  map  (Exhibit  No.  1  to  C.  It,  Schenck's 
deposition),  because  he  should  have  held  that 
said  grant  ran  southwardly  from  this  point, 
with  the  Cumberland  Mountain,  to  the  head 
of  the  East  Fork  Valley,  and  thence  north- 
wardly, with  the  Cumberland  Mountain  as  a 
natural  boundary,  Including  said  valley,  and 
that  the  grant  of  respondents  only  ran  north 
to  the  Cumberland  Mountain  south  of  said 
Valley  of  the  East  Fork. 

As  before  stated,  one  of  the  main  points  of 
controversy  in  the  case  is- over  the  location  of 
grant  No.  6,402,  and  the  difHculty  with  re- 
spect to  its  location  grows  out  of  a  differ- 
ence as  to  the  correct  location  of  one  of  the 
lines  of  the  Mclver  grant  or  survey  for  which 
it  calls.  In  order  to  understand  the  exact 
nature  of  the  dispute  on  this  point,  It  Is  neces- 
sary to  state  or  recite  the  calls  of  the  Mclver 
grant  or  survey,  and  those  of  grant  No.  6,402, 
and  the  entry  on  which  It  is  based.  January 
4,  1795,  the  state  of  North  Carolina  granted  to 
Srokely  Donaldson  and  William  Terrel  40,000 
acres  of  land.  This  grant  describes  the  land 
as  lying  and  being  in  our  Middle  district,  on 
Roaring  Spring  creek,  a  large  branch  of  Obed's 
river,  on  the  north  side  of  Cumberland  Moun- 
tain, in  a  cove  of  said  mountain  known  by 
the  name  of  "Donaldson's  Cove,"  beginning  on 
two  white  oaks,  sugar  tree,  and  poplar,  on  the 
north  bank  of  said  creek,  near  a  path  that 
leads  from  Coyatte  Landing,  on  the  Tennessee, 
to  Obed's  river,  below  a  salt  spring  including 
the  same;  "running  then  north  1,800  poles  to 
a  stake;  then  west  3,300  poles  to  a  stake; 
then  south  1,850  poles,  crossing  Bald  creek, 
to  Cumberland  Mountain;  then  along  said 
mountain,  the  various  courses  thereof,  as  a 
natural  boundary,  to  the  point  of  a  spur  south 
of  the  place  of  beginning;  then  north  100  poles 
to  the  beginning,— as  by  the  plat  hereto  an- 
nexed doth  appear,  together  with  all  wood, 
waters,  mines,  minerals,  hereditaments,"  etc. 
It  is  conceded  in  the  bill  that  the  title  to  this 
body  of  land  passed  from  the  grantees,  Don- 
aldson and  Terrel,  to  one  John  Mclver,  and 
that  thereafter  it  was  known  and  called  the 
Mclver  grant  or  survey.  Entry  No.  547,  on 
which  grant  No.  6,402  issued,  is  as  follows: 
"State  of  Tennessee,  Fentress  County.  By 
virtue  ot  an  act  of  the  assembly  in  such  cases 
made  and  provided,  Jas.  A.  H.  Lampton,  Orion 
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Clemens,  and  Benjamin  Qoarls  enter  5,000 
acres  of  land  in  said  county,  on  Cumberland 
Mountain,  on  the  waters  of  the  East  Fork  of 
Obed's  river,  beginning  at  a  point,  one  mile 
east  from  the  southeast  corner  of  Overton 
county,  as  made  by  Col.  Douglass,  of  William- 
son county,  in  his  second  surrey  of  said  coun- 
ty of  Overton,  viz.  the  corner  made  at  the 
termination  of  the  line  running  north,  28% 
degrees  east,  from  Johnson's  stand,  running 
west  to  the  old  line  of  Overton  county,  as  ran 
by  Jonathan  Douglass;  thence  northwardly 
with  said  line  to  the  south  boundary  line  of 
Mclver's  40,000-acre  survey;  thence  east- 
ward^ with  the  said  south  boundary  of  said 
survey  to  a  point  due  north  from  the  begin- 
ning; thence  south  to  the  beginning."  This 
Is  dated  October  18,  1830,  and  signed,  "John 
M.  Clemens,  Locator."  The  survey  of  this 
entry  is  as  follows:  "State  of  Tennessee, 
Fentress  County.  By  virtue  of  entry  647,  dat- 
ed 18th  day  of  October,  1880,  I  have  surveyed 
for  James  Clemens,  as  assignee  of  Orion  Clem- 
ens and  others,  5,000  acres  of  land  in  said 
county,  on  the  waters  of  the  East  Fork  of 
Obed's  river,  beginning  on  a  white  oak  one 
mile  east  from  the  southeast  corner  of  Over- 
ton county,  as  made  by  Col.  Douglass,  of  Wil- 
liamson county,  hi  his  recent  survey  of  Over- 
ton county,  viz.  the  corner  made  at  the  termi- 
nation of  the  line  running  north  23%  degrees 
east,  from  Johnson's  stand;  thence  west  040 
poles  to  a  stake  in  the  old  county  line,  as  run 
by  Jonathan  Douglass,  of  Overton  county; 
thence  north,  23%  degrees  west  with  said  line 

I,  375  poles  to  a  stake  in  the  line  of  Mclver's 
40,000-acre  survey;  thence  east  with  the  va- 
rious courses  of  Mclver's  line,  being  a  natural 
boundary,  in  all,  when  reduced  to  a  straight 
line,  1,175  poles,  to  a  stake  in  said  line,  at  a 
point  due  north  from  the  beginning;  thence 
south  1,280  poles  to  the  beginning,— platting 
out  2,200  acres,  prior  claims.  Surveyed  Sept. 
28th,  1838.  [Signed]  S.  iM.  Scrogglns,  Depu- 
ty Surveyor  for  Fentress  County."  October 

II,  1838,  Gov.  James  K.  Polk  issued  grant 
No.  6,402  to  James  Clemens,  Jr.,  for  the  land 
described  in  the  above  survey,  and  this  grant 
defines  and  bounds  the  land  as  it  is  In  the 
survey.  The  grant,  as  to  the  entry  and  sur- 
vey, designates  the  amount  of  land  as  5,000 
acres.  It  will  be  observed  that  the  entry,  the 
survey,  and  the  grant  all  call  for  the  south 
boundary  line  of  the  Mclver  survey. 

Preliminary  to  what  is  further  to  be  said, 
it  is  proper  to  state  that  it  was  agreed  by 
the  parties  on  the  hearing  in  the  court  below, 
and  which  agreement  is  embodied  in  the  rec- 
ord, that  the  southeast  corner  of  Overton  coun- 
ty, and  the  lines  run  by  Col.  Douglass  and 
Jonathan  Douglass,  called  for  in  entry  No.  547, 
were  then,  and  are  now,  well-known  and  no- 
torious objects. 

It  is  manifest,  we  think,  from  the  record 
before  us,  that  the  Mclver  grant  was  sur- 
veyed, and  its  lines,  and  especially  Its  line 
relating  to  entry  No.  547,  and  grant  >'o.  6,402 
based  thereon,  were  located  before  said  entry 


was  made.  It  is  further  clear  from  the  evi- 
dence that  the  line  of  the  Mclver  grant  re- 
lating to  the  issue  here,  was  definitely  located 
and  known  to  the  people  living  in  that  im- 
mediate vicinity,  and  that  Its  location  was 
as  found  by  the  chancellor.  If  this  be  con- 
ceded,—which,  it  is  proper  to  state,  complain- 
ants do  not  concede,— this  state  of  facts  is 
presented,  and  on  it  complainants  insist  that 
their  title  is  superior:  The  surveys  on  which 
the  grants  of  complainants  were  issued  were 
made  before  entry  No.  547  was  surveyed,  and 
before  Its  grant  No.  6,402  was  issued;  and 
the  proposition  is  that  under  the  law  as  It 
then  stood,  the  priority  of  their  surveys,  their 
entries,  and  their  grants,  wits  respect  to  the 
survey  of  the  prior  entry,  No.  547,  and  the 
issuance  of  the  grant  thereon,  gives  them  the 
better  title.  In  support  of  this  position  the 
act  of  1829,  c.  85,  and  the  act  of  1824,  c.  22, 
are  cited.  Under  the  former  act  it  is  said.  It 
was  unlawful  for  any  person  to  enter  and  ob- 
tain a  grant  for  more  than  5,000  acres.  Un- 
der the  latter  act,  It  is  alleged,  it  was  pro- 
vided that  "in  all  cases  where  an  entry  may 
be  made,  the  calls  of  which  may  include  more 
than  the  quantity  embraced  tn  the  entry,  it 
shall  be  the  duty  of  the  surveyor,  in  survey- 
ing the  same,  to  pay  due  regard  to  the  spe- 
cial point  of  beginning  called  for  in  said  en- 
try, and  in  surveying  same,  pursue  the  call 
of  such  entry,  so  as  to  include  the  quantity 
called  for;  and  in  making  out  the  certificate 
of  survey,  he  shall  certify  the  facts,  and  re- 
cord suoh  survey  with  conformity  thereto." 
It  is  further  said  that  by  section  12  of  this 
act  it  was  made  unlawful  for  any  entry  taker 
to  receive  any  entry  for  land  more  than  twice 
as  long  as  wide,  and  no  survey  was  to  be 
made  more  than  twice  as  long  as  wide,  un- 
less bounded  by  the  land  appropriated  or  by 
natural  boundaries.  The  argument  is  that 
these  laws  were  in  force  at  the  time  these 
entries  and  grants  were  issued,  and  that,  if 
their  provisions  had  been  observed,  the  land 
embraced  In  the  grants  of  complainants 
would  not  have  been  Interfered  with,  and  the 
Clemens  grant  contained  Its  full  complement 
of  5,000  aeres.  The  proposition  is  thence  de- 
duced that  the  lands  covered  by  the  grants  of 
complainants  having  been  appropriated  by 
surveys  and  grants  before  there  was  any 
survey  of  defendants'  entry,  leaving  their  en- 
try No.  547  so  that  It  could  be  surveyed,  un- 
der the  law,  in  such  a  way  as  to  give  the  de- 
fendants the  quantity  of  land  called  for  in 
their  entry  without  interfering  with  the 
grants  of  complainants,  the  grant  of  the  de- 
fendants, to  the  extent  it  covers  land  sur- 
veyed and  granted  to  complainants,  Is  void. 
This  Is  but  another  mode  of  stating  the  rule 
asserted,  that  a  prior  survey  of  a  young>r 
entry,  accompanied  by  the  issuance  of  a 
younger  grant  thereon,  will,  where  they  con- 
flict give  the  better  title.  An  examination 
of  the  acts  cited  will  show  that  the  first  sec- 
tion of  the  act  of  1829  (chapter  85)  provides 
"that  it  shall  and  may  be  lawful  for  any  per 
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son  or  persons  to  enter  and  obtain  grants  for 
any  quantity  of  land,  not  exceeding  5,000 
acres,  north  and  east  of  the  congressional 
reservation  line,  and  north  of  the  Tennessee 
river."  The  act  of  1824,  c.  22,  also  refers  to 
entries  for  vacant  lands  in  the  several  coun- 
ties in  this  state  north  and  east  of  the  con- 
gressional reservation  line,  and  north  of  the 
Tennessee  river,  and  in  its  first  sections  con- 
tains the  directions  above  stated.  In  the  sec- 
ond section  of  the  act  it  Is  provided  "that  in 
all  cases  of  Interference  between  entries, 
made  under  the  provisions  of  the  aforesaid 
act,  and  between  such  entries  and  any  old 
entries  or  grants,  made  and  issued  under  the 
law  of  this  state,  either  party  shall  have  the 
liberty  of  filing  a  caveat  thereto,  as  hereto- 
fore, subject  to  the  same  rules  and  regula- 
tions, and  to  be  proceeded  on  and  determined 
In  the  same  way,  in  which  similar  proceed- 
ings are  decided  and  acted  on,  under  existing 
laws,  in  regard  to  caveats;  and  caveats  may 
hereafter  be  filed,  either  in  the  county  or  cir- 
cuit courts."  This  act  of  1824  was  supple- 
mental to  the  act  of  1823,  c  49,  to  establish 
offices  for  receiving  entries  for  the  vacant 
lands  in  the  several  counties  of  this  state  ly- 
ing east  and  north  of  the  congressional  res- 
ervation line,  and  north  of  Tennessee  river. 
Whitney's  Land  Laws,  308,  315,  316.  Sec- 
tion 28  of  chapter  1  of  the  act  of  1819  con- 
tains, among  others,  the  following  provisions: 
"And  If  any  survey  contains  more  land  with- 
in its  line,  than  one-tenth  more  than  the 
quantity  called  for  to  said  survey,  the  quan- 
tity exceeding  said  addition  of  one-tenth, 
shall  be  deemed  vacant  land,  and  shall  be 
thrown  off  on  the  second  line  by  the  owner 
in  one  tract;  nor  shall  any  surveyor  make 
any  entry,  or  survey,  for  more  than  5,000 
acres  In  any  one  tract;  nor  shall  the  register, 
secretary,  and  governor  issue  any  giant, 
which  calls  for  a  larger  quantity  than  5,000 
acres,  and  if  it  should  appear  that  any  sur- 
vey, or  grant,  should  be  made,  which  calls 
for  a  larger  quantity  than  5,000  acres,  the 
same  shall  be  null  and  void,  and  such  grant 
shall  not  be  admitted  as  evidence  in  any 
court  of  record  in  this  state."  The  next  sec- 
tion makes  it  Indictable  for  the  principal  or 
deputy  surveyor  to  fail  in  any  of  the  duties 
prescribed  by  the  act,  and  subjects  him  to 
amercement  and  deprivation  of  his  office,  and, 
In  addition,  renders  him  incapable  of  taking 
It  again,  and  also  liable  to  any  party  Injured, 
In  damages. 

It  Is  insisted  by  complainants  that  their 
right,  under  the  state  of  facts  presented,  is 
not  an  open  question  In  this  state;  and  they 
cite  the  cases  of  Webb  v.  Haley,  7  Baxt.  600, 
and  Berry  v.  Wagner,  13  Lea,  591.  In  the 
former  case,  Judge  Sneed,  speaking  for  the 
court,  said:  "We  apprehend,  therefore,  that 
while  the  title  lies  in  embryo,  in  the  mere 
primitive  form  of  a  survey,  the  provisions  of 
Act  1819,  c.  1,  i  29,  would  apply,  and,  prior 
to  the  issuance  of  a  grant,  any  Intervening  en- 


terer,  by  entering  the  excess,  might  obtain  a 
valid  grant  therefor.  But,  if  the  land  hat 
actually  been  granted  upon  the  erroneous  sur- 
rey before  any  such  intervention,  then  the 
matter  Is  concluded,  as  to  third  parties,  and 
the  state  alone  can  complain;  and,  in  the  ab- 
sence of  any  special  and  appropriate  proceed- 
ing for  avoiding  the  grant  of  the  excess,  the 
right  of  the  first  grantee  is  the  better  right." 
He  cites  Bowman  v.  Bowman,  3  Head,  48. 
Judge  Cooper,  in  Berry  v.  Wagner,  supra, 
said:  "The  general  rule  Is  that  a  grant,  be- 
ing a  matter  of  record,  cannot  be  Impeached 
and  declared  void  In  a  collateral  proceeding, 
not  between  the  parties  thereto,  except  by 
some  evidence  of  like  grade  and  dignity,  or  by 
facts  apparent  on  the  face  of  the  grant.  And, 
therefore,  in  ejectment  between  adverse  claim- 
ants of  land,  evidence  Is  not  admissible  to 
show  that  the  grant  upon  which  the  Interest 
of  one  of  the  parties  depends  was  obtained  by 
fraud.  Smith  v.  Winton,  1  Tenn.  230;  Curie 
v.  Barrel,  2  Sneed,  63."  In  Curie  v.  Barrel  the 
court  said:  "A  person  claiming  title  in  virtue 
of  a  subsequent  entry  and  grant,  with  notice 
of  a  prior  grant  which  remains  In  force,  has 
no  such  interest  as  will  entitle  -  him  to  liti- 
gate." "Entries  and  grants,"  says  Judge 
Cooper  In  Berry  v.  Wagner,  supra,  "are  void, 
and  may  be  resisted  on  a  trial  in  ejectment, 
wherever  there  is  a  want  of  property  in  the 
grantor,  or  want  of  power  in  the  officers  ap- 
pointed by  the  government  to  receive  the  en- 
tries or  issue  the  grants.  Polk  v.  Wmdel,  2 
Tenn.  433.  It  was  so  held  where  the  entry  and 
grant  were  of  lands  reserved  for  the  Indians 
before  these  lands  were  opened  for  entry  (Mc- 
Lemore  v.  Wright,  2  Xerg.  326);  and  where 
they  were  of  lands  in  one  district  by  an  en- 
try taker  only  authorized  to  enter  lands  in 
another  district  (CrutchfleM  v.  Hammock,  4 
Humph.  203);  and  where  they  were  of  lands 
entered  In  an  office  which  is  vacant  or  closed 
by  law  (Roach  v.  Boyd,  1  Sneed,  135;  Wood- 
folk  v.  Nail,  2  Sneed,  674)."  "This  court," 
continues  Judge  Cooper,  "has  reached  the 
same  conclusion  In  construing  an  analogous 
statute"  (referring  to  Webb  v.  Haley,  7  Baxt 
600),  and  adds:  "That  act,  like  the  one  before 
us  [the  aet  before  him  was  the  act  of  North 
Carolina  of  1777,  c.  1,  which  had  been  held  to 
be  In  force  in  this  state],  is  silent  as  to  the 
error  condemned,  when  it  has  passed  into  a 
grant.  This  court  held  that  prior  to  the  issu- 
ance of  the  grant  any  third  person  might,  by 
entering  the  excess  of  land,  obtain  a  valid  ti- 
tle therefor,  but  that  after  the  land  had  been 
granted,  no  third  person  having  Intervened, 
the  state  alone  could  complain."  It  is  to  be 
noted  that  the  act  of  1819,  c.  1,  is  entitled 
"An  act  making  provision  for  the  adjudica- 
tion of  North  Carolina  land  claims,  and  for 
specifying  the  same  by  an  appropriation  of  the 
vacant  soil  south  and  west  of  the  congres- 
sional reservation  line,  and  for  other  pur- 
poses," and  hence,  In  terms,  at  least,  is  not 
applicable  to  lands  lying  north  and  east  of 
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the  congressional  line.  "It  Is  the  established 
doctrine  in  this  state,"  says  Chief  Justice 
Nicholson  in  Brummett  v.  Scott,  4  Helsk.  319 
et  seq.,  "that,  In  an  action  of  ejectment,  an 
elder  entry  with  a  younger  grant  will  prevail 
against  a  younger  entry  with  an  elder  grant 
Parrish  v.  Cummins,  11  Humph.  297.  The 
entry  is  In  the  nature  of  a  contract  of  sale  by 
the  state  to  the  enterer,  and,  when  the  evi- 
dence of  this  contract  is  placed  upon  the  books 
of  the  entry  taker,  it  operates  as  notice  to  all 
subsequent  purchasers  by  entry,  the  entry 
taker's  book  being  regarded  as  a  public  rec- 
ord. The  reason  of  the  rule,  therefore,  that 
an  elder  entry  with  a  younger  grant  will  pre- 
vail against  a  younger  entry  with  an  elder 
grant  is  that,  the  subsequent  enterer  being 
affected  with  notice,  his  younger  entry  Is 
fraudulent  and  void  as  to  the  older  enterer. 
Hence  the  importance  attached  to  the  dates 
of  entries  in  such  controversies.  Ever  since 
the  case  of  field's  Lessee  v.  Dodson  (decided 
in  1809)  1  Overt.  398,  it  has  been  held  that  'an 
entry  taker's  book  is  a  record,  and  that  parol 
evidence  is  not  admissible  to  show  an  altera- 
tion or  erasure  therein,  or  that  an  entry  was 
put  on  the  record  after  the  date  expressed  in 
the  record  Itself.' "  In  other  words,  a  grant 
based  upon  a  valid  special  entry  relates  back 
to  and  covers  the  land  embraced  In  the  entry. 
Wood  v.  Elledge,  11  Heisk.  612;  Sampson  v. 
Bone,  4  Heisk.  704,  706.  In  the  early  days  of 
the  state,  Judge  White  says:  "It  is  not,  in  my 
opinion,  of  the  essence  of  a  grant  that  an  ac- 
tual survey  should  have  preceded  it  Though 
no  survey  was  ever  in  fact  made,  if  the  land 
be  so  described  in  the  grant  that  it  can  be 
Identified  and  its  boundaries  ascertained,  it 
ought  to  hold  the  land."  Smith  v.  Buchan- 
non's  Lessee,  2  Overt.  306. 

Entry  No.  547,  upon  which  grant  No.  6,402 
issued,  is,  under  all  the  authorities,  a  special 
entry;  and  the  cases,  without  exception,  we 
believe,  hold  that  the  grant  In  such  cases  re- 
lates back  to  the  date  of  the  entry.  We  take 
it  that  the  law  is  equally  well  settled  that 
where  the  entry  and  grant  call  for  natural  and 
well-known  monuments,  objects,  or  marks, 
they  will  control  over  the  mere  call  for  so 
many  poles,  and  that  the  grantee  will  get  title 
to  the  land  to  the  natural  calls,  although  to 
reach  them  embraces  more  poles  than  are  call- 
ed for  In  the  survey.  In  other  words,  a  line 
calling  to  run  so  many  perches  or  poles  to 
some  natural  or  well-known  object  will  be  ex- 
tended to  the  object,  although  the  distance 
greatly  exceeds  the  poles  called  for,  and  al- 
though the  area  thus  embraced  in  the  grant 
may  transcend  the  estimated  or  stated  acres 
In  the  grant  Fowler  v.  Nixon,  7  Heisk.  719 
et  seq.,  and  authorities  cited.  Nor  can  any 
one  object  to  the  excess,  however  great,  ex- 
cept the  state.  Authorities  supra.  In  the 
case  of  Fowler  v.  Nixon,  supra,  the  grant 
called  for  2,000  acres.  Under  the  calls  as  run, 
It  embraced  15,000  acres.  The  scheme  or  sys- 
tem of  this  state  seems  to  have  been  based 


upon  the  idea  of  protecting  the  holder,— spe- 
cial enterer,— and  of  not  making  him  responsi- 
ble for  the  error  of  the  surveyor  in  running  a 
younger  entry  into  the  older  one.  3  Meigs, 
Mil.  Dig.  p.  1762,  {  1817  et  seq.  It  seems, 
also,  to  be  settled  that  the  survey  of  the 
younger  entry  before  the  elder  one  does  not 
affect  the  right  of  the  latter.  And  if  this  be 
so,  and  the  doctrine  of  relation  between  the 
grant  and  its  entry  be  sound,  the  contention 
of  complainants,  that  they  have  the  better 
title  because  their  entry  was  first  surveyed 
and  their  grant  prior  in  Its  issue,  cannot  be 
maintained.  3  Meigs,  Mil.  Dig.,  supra,  and 
authorities  cited. 

The  next  contention  of  complainants  Is  that 
the  grant  of  defendants  does  not  follow  its 
calls.  It  is  said  that  after  getting  to  the 
Mclver  line,  the  call  Is:  "Thence  with  the 
various  courses  of  Mclver  line,  being  a  nat- 
ural boundary,  in  all,  when  reduced,  to  a 
straight  line,  1,175  poles,  to  a  stake  in  said 
line  at  a  point  due  north  from  the  beginning; 
thence  south  1,200  poles  to  the  beginning,— 
platting  out  2,200  acres  of  prior  claim."  The 
insistence  is  that  when  the  grant  as  respond- 
ents want  to  locate  it,  gets  to  Mclver's  line, 
they  do  not  follow  any  "natural  boundary." 
This  insistence  ultimately  rests  upon  the 
proposition  that  the  Mclver  survey,  If  located 
at  the  point  of  contact  with  grant  No.  6,402, 
as  fixed  by  the  chancellor,  was  surveyed  and 
located  in  violation  of  its  calls.  The  Mclver, 
Donaldson,  and  Terrel  grant  from  North  Car- 
olina is  thus  located  with  respect  to  the  line 
controversy:  "Thence  south,  1,860  poles, 
crossing  said  creek,  to  Cumberland  Mountain; 
thence  along  the  said  mountain,  with  the  va- 
rious courses  thereof,  as  a  natural  boundary, 
to  the  point  of  a  spur  south  of  the  place  of 
beginning;  then  north  100  poles  to  the  begin- 
ning." The  arguments  that  the  call  "thence 
south  1,850  poles,  crossing  said  creek,  to  Cum- 
berland Mountain,"  meant  to  go  to  the  top 
of  the  mountain,  and  that  the  next  call  meant 
to  pursue  a  course  along  its  top.  Hence  it  is 
insisted  that  when,  in  pursuing  this  course, 
Obed's  river  was  reached  in  making  this  line. 
It  should  have  been  run  up  this  river  to  its 
head,  and  then  down  the  other  side  opposite 
where  the  line  started  up,  Instead  of  going 
directly  across  to  the  foot  of  the  mountain. 
Under  this  method  this  line  would  have  been 
some  60  or  75  miles  in  length,  and  really,  un- 
der the  contention  of  counsel  as  to  how  this 
line  should  be  surveyed,  following  up  one 
side  and  down  the  other  of  all  the  streams  to 
be  met,  would  make  the  line  some  500  miles 
In  length.  We  are  of  opinion  that  this  con- 
tention is  not  well  founded.  The  Mclver  sur- 
vey or  grant  called  to  go  to  the  mountain, 
and  not  to  the  top  of  the  mountain,  and 
thence  to  follow  the  general  line  of  the  moun- 
tain. And,  in  our  opinion,  it  did  not  mean 
that  in  locating  this  line,  when  a  stream 
was  reached  it  would'  be  followed  up  to  its 
head,  and  then  descended  on  the  other  side, 
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as  the  top  of  its  cliffs  might  appear.  But, 
however  this  may  be,  the  Mclver  line,  from 
the  proof,  was  located  as  the  chancellor  fixed 
it,  and  seems  to  have  been  a  well-known  line 
and  object,  before  any  of  the  entries  and  sur- 
veys and  grants  In  this  case  had  any  exist- 
ence. Indeed,  J.  B.  McCormick,  from  whom 
complainants  deraign  title,  conveyed  by  deed 
a  tract  of  land,  June  19,  1839,  to  Austin 
Choate,  and  this  deed  calls  for  the  Mclver 
line;  and  the  Choate  tract  runs  to  the  Mc- 
lver survey  at  the  point,  and  locates  the  Mc- 
Zver  survey  or  line  as  it  Is  located  In  the  de- 
cree of  the  chancellor.  The  evidence,  we  think, 
conclusively  settles  the  question  as  to  the 
anterior  location  of  the  Mclver  survey  and 
line  as  It  Is  located  by  the  chancellor. 

It  is  argned  that  this  holding  of  the  chancel- 
lor, if  affirmed,  will  nullify  the  act  of  the  legis- 
lature under  which  those  grants  were  issued. 
The  act  is  that  "it  shall  and  may  be  law- 
ful for  any  person  to  enter  and  obtain  grants 
for  any  quantity  of  land,  not  exceeding  5,000 
acres,  north  and  east  of  the  congressional 
reservation  line,  and  north  of  the  Tennessee 
river."  This  argument  proceeds  on  the  the- 
ory that,  while  the  entry  of  James  Clemens 
(entry  No.  547)  Is  special,  It  is  special  only 
as  to  5,000  acres  authorized  under  the  act  to 
be  granted  to  one  person.  We  cannot  assent 
to  this  argument  If  said  Clemens  perpetrat- 
ed a  fraud  on  the  state,  and  got,  under  his 
grant  Issued  on  the  special  entry,  and  follow- 
ing its  calls,  more  than  5,000  acres,  the  state 
is  the  only  party  that  can  complain.  The 
authorities  before  cited  settle  this  point 
In  addition,  the  bill  In  this  case  is  not  framed 
with  reference  to  assailing  this  grant  for 
fraud  in  its  obtension.  If  the  state  was  In 
court,  seeking  to  set  aside  this  grant,  as  to 
its  excess  over  5,000  acres,  on  the  ground  of 
fraud,  the  question  would  be  presented,  and 
how  it  ought  to  be  decided  In  such  an  event, 
it  is  not  at  all  necessary  for  us  to  indicate. 

It  is  next  Insisted  that  James  Clemens,  to 
whom  grant  No.  6,402  was  issued,  and  John 
M.  Clemens,  to  whom  the  grant  passed,  all 
along  dealt  with  it  as  only  containing  5,000 
acres,  and  not  the  large  quantity  now  contend- 
ed for.  This  appears  to  be  so,— at  least  until 
about  the  war.  August  23,  1840,  James 
Clemens  sold  the  land  in  this  grant  to  John 
M.  Clemens  for  5,000  acres,  along  with  the 
land  in  another  grant  calling  for  5,000  acres. 
In  his  deed  he  uses  this  language:  "Both  of 
the  above-described  tracts  of  land,  taken  to- 
gether, amount  to  10.000  acres,  be  the  same 
more  or  less."  After  the  death  of  John  M. 
Clemens,  his  heirs  sold  his  lands  In  Fentress 
county,  under  proceedings  instituted  in  the 
county  court  of  that  county.  This  grant,  No. 
6.402,  in  that  proceeding,  under  the  proof,  was 
treated  and  sold  as  containing  5,000  acres, 
and  the  price  fixed  on  it  at  10  cents  per  acre. 
The  sale  of  it  at  this  price,  and  as  containing 
5,000  acres,  was  confirmed  at  the  December 
term  of  that  court,  1853.  We  do  not  think 
these  facts  are  controlling.  The  purchaser 
si  aw.— 32 


I  at  that  sale,  nothing  more  appearing,  got  the 
land  embraced  In  the  boundaries  of  the  grant 
The  opinion  of  witnesses  could  not  control  or 
change  the  fact  as  to  the  number  of  acres 
actually  contained  in  it  So  far  as  we  can 
see  from  this  record,  no  witness  speaking  In 
that  case  pretended  to  have  run  and  located 
the  lines  of  said  grant,  and  in  his  evidence 
exhibited  a  plat  of  survey  designating,  identi- 
fying, and  locating  the  particular  land  sold 
by  the  court  as  the  land  embraced  In  grant 
No.  6,402.  In  fact  It  appears  that  all  par- 
ties presumed,  as  the  grant  called  for  5,000 
acres,  that  it  contained  that  number.  Wheth- 
er there  were  more,  no  one  seemed  to  con- 
cern himself  to  find  out  at  that  time.  These 
facts,  in  our  opinion,  neither  constitute  an 
equitable  estoppel  on  the  purchasers  at  said 
sale,  or  their  privies,  from  insisting  upon 
claiming  all  the  land  embraced  in  the  bound- 
aries of  the  grant  nor  do  they  have  the  effect 
of  limiting  the  grant  to  5,000  acres,  provided 
its  calls  rightfully  embrace  more. 

The  action  of  the  chancellor  in  excluding 
questions  9,  10,  11,  12,  13,  20,  21,  22,  and  23, 
and  the  answers  thereto,  In  the  deposition  of 
D.  C.  Travis,  is  assigned  as  error.  The  bill 
charged  that  James  Clemens,  to  whom  grant 
No.  6,402  was  Issued,  always  treated  it  as 
containing  5,000  acres;  that  when  he  deeded 
it  to  his  father,  John  M.  Clemens,  he  con- 
veyed it  as  containing  5,000  acres;  and  that 
the  heirs,  in  selling  it  after  the  death  of 
John  M.  Clemens,  under  the  county  court 
proceedings,  treated  it  as  embracing  only 
5,000  acres.  This  was  denied  in  the  answer, 
and  thus  an  Issue  was  made  as  to  the  fact  as 
to  the  quantity  of  acres  embraced  In  the 
grant  under  the  understanding  of  the  parties 
owning  the  grant  The  evidence,  it  is  claim- 
ed, was  pertinent  and  relevant  to  the  issue 
thus  made  in  the  pleading.  We  are  inclined 
to  the  opinion  that  the  evidence  was  perti- 
nent and  relevant  under  this  Issue,  as  thus 
made  in  the  pleadings.  But  the  real  ques- 
tion of  concern  is,  was  the  issue,  as  made, 
pertinent  or  material  to  the  real  substance  of 
the  controversy?  We  think  not.  This  being 
so,  the  evidence,  while,  in  a  sense,  pertinent 
and  relevant  under  the  pleadings,  was  Imma- 
terial, in  so  far  as  the  real  Issue  was  con- 
cerned. It  is  not  error— at  least  reversible 
error— for  a  chancellor  to  disregard  or  reject 
evidence  adduced  to  sustain  an  Immaterial 
averment  In  a  bill,  although  it  may  be  denied 
In  the  answer.  In  addition,  these  questions 
and  answers,  In  effect,  sought  the  opinion  of 
the  witness  as  to  the  facility  and  opportunity 
which  Abner  Philips,  Hiram  Mllsaps,  and 
John  Under  had  to  know,  when  they  fixed, 
in  their  affidavits  or  evidence  in  the  county 
court  proceedings  in  which  this  land,  with 
others,  was  sold,  the  acreage  In  this  grant. 
This  Is,  to  say  the  least,  a  very  unsatisfac- 
tory sort  of  evidence.  The  witness  does  not 
pretend  that  these  witnesses  ever  surveyed 
the  grant  or  located  its  boundaries. 
It  Is  next  assigned  as  error  that  the  — 
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cellor  was  in  error  In  excluding  the  evidence 
of  one  G.  H.  Scrogglns,  contained  in  certain 
questions  propounded  to  him,  and  the  an- 
swers thereto,  and  also  certain  questions  and 
answers  to  one  J.  C.  Philips.  This  evidence 
Is  admissible  and  competent,  it  Is  Insisted, 
because  it  tended  to  prove  the  Issue  raised  in 
the  pleadings  as  to-  the  ancient  boundary  of 
grant  No.  6,402.  We  are  of  opinion  that 
there  Is  no  reversible  error  in  this  action  of 
the  chancellor.  It  is  doubtless  true  that 
James  Clemens  and  his  father,  John  M.  Clem- 
ens, to  whom  he  sold,  regarded  and  thought 
this  grant  contained  only  5,000  acres.  It  Is 
manifest  that  the  heirs,  in  having  It  sold  un- 
der the  county  court  proceedings  before  re- 
ferred to,  dealt  with  It  as  a  grant  containing 
5,000  acres.  But  these  facts  can  have  but 
little,  if  anything,  to  do  with  fixing  the 
boundaries  of  the  grant  These  were,  for  the 
most  part,  wild,  unoccupied  mountain  lands. 
The  well-known  objects  were  the  corners  of 
surveys,  with  respect  to  the  Overton  county 
line,  established  by  Col.  Douglass  and  Jona- 
than Douglass,  as  to  one  point  of  contact  of 
the  grant,  and  the  line  of  the  Mclver  survey 
as  to  another.  These,  under  the  proof  In  this 
case,  were  well  known.  These  are  the  con- 
trolling facts,  in  our  opinion,  in  this  case. 
The  fact  that  the  grant,  under  Its  legal 
calls,  based  on  the  calls  of  its  entry,  em- 
braced 45.000  acres,  if  such  be  the  fact,  in- 
stead of  5,000  acres,  does  not  invalidate  the 
grant,  at  the  instance  of  a  third  party,  nor 
does  it  give  him  a  status  In  court  to  com- 
plain of  the  excess.  Fowler  v.  Nixon,  supra. 
In  this  case  15,000  acres  passed,  instead  of 
2,000,  called  for  in  the  grant. 

It  need  only  be  stated  that  what  Is  herein 
said  is  not  In  contravention  of  the  case  of 
Webb  v.  Haley,  supra.  That  case  was  decid- 
ed under  the  act  of  1819.  c.  1,  which,  In  ex- 
press terms,  made  a  grant  void,  as  to  the  ex- 
cess allowed  in  the  grant  to  one  person, 
where  the  excess  exceeded  one-tenth  more 
than  the  permissible  acreage;  and  that  act 
had  reference  to  the  lands  of  the  state  south 
and  west  of  the  congressional  reservation 
line. 

It  Is  said  that  the  insistence  for  the  pres- 
ent construction  of  this  grant  is  an  after- 
thought, and  Is  the  conception  of  speculators 
in  land.  It  is  doubtless  true  that  defendants 
bought  because  of  the  profits  supposed  to  be 
possible  in  the  investment.  We  are  not  able 
to  see  from  this  record  that  the  complainants 
occupy  any  other  or  higher  ground,  if  there 
be  a  higher.  All  the  parties,  we  presume, 
as  they  had  the  right  to  do,  bought  because 
they  hoped  to  get  the  land,  and  in  some  way 
derive  a  profit  from  their  purchase.  The 
question,  at  last,  is  one  of  cold,  unbending 
land  law,  and  is  to  be  decided,  under  our  de- 
cisions and  statutes,  as  construed,  irrespec- 
tive of  the  motives  of  the  respective  specula- 
tors in  these  lands.  We  feel  constrained,  un- 
der our  view  of  the  law  as  settled  in  this 
state,  to  hold  that  there  is  no  reversible  er- 


ror in  the  decree  of  the  chancellor,  and  that 
It  must  be  affirmed,  with  costs. 

BARTON  and  NEIL,  JJ.,  concur. 

Affirmed  orally  by  supreme  court,  Novem- 
ber 15,  1898. 


SMITH  et  al.  v.  CAIRNS. 
(Supreme  Court  of  Texas.    June  5,  1899.) 
WILLS — CHARGING  LEGACIES  ON  LAND. 
A  will  providing  that  testator's  debts  shall 
be  paid  out  of  his  estate,  and  that  a  certain  sum 
shall  be  spent  for  his  monuments,  and  giving  to 
his  only  heir  his  homestead  and  $20,000.  and  re- 
citing, "After  the  above  bequests  and  expenses 
are  paid  in  full,  I  give  and  devise,"  following 
which  are  several  general  legacies,  and  then  em- 
powering his  executors,  if  necessary  to  pay  bis 
debts,  to  sell  his  real  estate,  except  the  home- 
stead, charges  the  legacies  on  the  real  estate  ex- 
cept the  homestead,  as  well  as  on  the  person- 
alty. 

Error  to  court  of  civil  appeals,  Second  su- 
preme Judicial  district. 

Application  of  C.  R.  Smith  and  others,  ex- 
ecutors of  L.  G.  Cairns,  deceased,  for  an  order 
to  sell  land  for  payment  of  legacies.  The  or- 
der was  granted,  and  Mahala  F.  Cairns  ap- 
pealed. The  court  of  civil  appeals  reversed 
it  (49  S.  W.  728),  and  said  executors  bring  er- 
ror. Reversed. 

Potter  &  Potter,  for  plaintiffs  In  error. 
Matlock,  Cowan  &  Burney,  for  defendant  In 
error. 

WILLIAMS,  J.  This  proceeding  originated 
in  the  county  court  of  Cooke  county  by  an  ap- 
plication of  plaintiffs  in  error,  who  are  the 
executors  of  the  will  of  L.  G.  Cairns,  de- 
ceased, for  an  order  renewing  a  former  order 
of  the  court,  authorizing  them  to  sell  certain 
land  of  the  estate  for  the  purpose  of  paying 
pecuniary  legacies  bequeathed  by  the  will  of 
the  decedent  The  application  was  resisted 
by  defendant  in  error,  who  was  the  adoptel 
daughter  and  is  the  only  heir  of  the  de- 
cedent on  the  ground  that  by  the  law  the 
lands  which  descended  to  the  heir  are  not 
charged  with  the  payment  of  the  legacies, 
and  that  no  such  charge  had  been  imposed 
by  the  will.  The  objections  were  overruled, 
and  the  order  of  sale  was  granted,  both  In 
the  county  court  and  in  the  district  court  to 
which  defendant  in  error  appealed;  but  in 
the  court  of  civil  appeals,  to  which  a  further 
appeal  from  the  Judgment  of  the  district  court 
was  taken  by  defendant  In  error,  that  judg- 
ment was  reversed,  and  judgment  was  ren- 
dered denying  the  order  applied  for,  the  court 
sustaining  the  two  propositions  of  defendant 
in  error  (1)  that  the  will  of  the  decedent  did 
not  charge  the  land  in  question  with  the  pay- 
ment of  the  legacies,  (2)  that  the  law  does  not 
Impose  such  a  charge.   49  S.  W.  728. 

In  reviewing  this  decision,  we  have  con- 
cluded that  it  Is  necessary  to  pass  upon  the 
first  proposition  alone,  since  our  construction 
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of  the  will  In  question  Is  decisive  of  the  case. 
Before  proceeding  to  a  discussion  of  it,  bow- 
ever,  it  may  be  well  to  refer  to  the  doctrine 
of  equity  upon  the  subject  of  the  marshaling 
of  the  assets  of  decedents'  estates,  and  to 
the  rules  which  obtain  in  determining  the  rel- 
ative rights  of  creditors,  legatees,  devisees, 
and  heirs.  In  the  present  case  the  legacies 
were  general,  and  the  land  which  plaintiffs 
in  error  seek  to  subject  to  their  payment  was 
not  devised  to  any  one,  but  descended  to  the 
heir;  and  among  the  rules  which  we  find 
stated  by  high  authority  is  one  that,  where 
personal  property  of  an  estate,  which  would 
be  the  primary  fund  for  the  payment  of  lega- 
cies, is  applied  in  administration  to  the  dis- 
charge of  debts  and  expenses  of  administra- 
tion, so  that  enough  does  not  remain  to  pay 
the  legacies,  legatees  are  subrogated  to  the 
rights  of  creditors,  and  may  subject  land 
which  has  not  been  devised  by  the  testator, 
but  has  descended  to  the  heir.  Hope  v.  Wil- 
kinson, 52  Am.  Rep.  149;  Alexander  v.  Mil- 
ler's Heirs,  7  Heisk.  77;  Robards  v.  Worth- 
am,  17  N.  C.  173;  Mollan  v.  Griffith,  3  Paige, 
402;  3  Pom.  Eq.  Jur.  5  1135,  and  note  2; 
Trurubo  v.  Sorrency,  16  Am.  Dec.  103,  105, 
106,  note.  There  are  many  authorities  upon 
this  subject,  but,  In  view  of  the  condition  of 
the  record,  and  Its  failure  to  show  the  dis- 
position made  of  the  large  personal  estate 
left  by  the  testator,  we  do  not  consider  it 
proper  to  enter  upon  a  critical  examination 
of  them,  nor  determine  whether  or  not,  If  it 
were  true  that  such  property  had  been  de- 
voted to  the  payment  of  debts  and  expenses 
of  administration,  so  as  to  deprive  the  lega- 
tees of  the  fund  out  of  which  their  legacies 
were  primarily  payable,  they  would  have  the 
right  to  look  to  the  land  to  compensate  them, 
to  the  extent  that  the  sums  going  to  them 
were  thus  diminished.  We  refer  to  the  sub- 
ject to  avoid  any  Improper  implication  from 
oar  decision.  Conceding,  for  the  purposes  of 
the  argument,  that  the  proposition  urged  by 
counsel  for  defendant  in  error,  "that  the  per- 
sonal estate  Is  not  only  the  primary  fund,  but 
prima  facie  the  exclusive  fund,  from  which 
pecuniary  legacies  are  to  be  paid,  and  that 
they  are  not  charges  upon  the  real  estate  un- 
less the  testator  so  directs,  either  expressly 
or  by  necessary  Implication,"  correctly  an- 
nounces the  law  of  this  state,  we  are  yet  of 
the  opinion  that  a  proper  construction  of  the 
will  before  us  discloses  the  purpose  of  the 
testator  to  devote,  not  only  the  personal  es- 
tate, but  the  land  not  specifically  devised,  to 
the  satisfaction  of  the  legacies.  The  mate- 
rial parts  of  the  will  are  as  follows:  "Item 
1.  It  is  my  will  that  my  just  debts  and  all 
charges  be  paid  out  of  my  estate.  Item  2. 
It  Is  my  will  that  the  sum  of  five  thousand 
dollars  be  expended  for  a  monument  to  be 
placed  to  my  memory  by  my  executors  here- 
after named,  such  as  to  them  may  seem  suit- 
able and  appropriate.  Item  3.  I  give  and 
devise  to  my  adopted  daughter,  Mahala  Flor- 
ence Cairns,  my  homestead  property,  consist- 


ing of  five  town  lots  fronting  on  Water 
street,  In  the  said  town  of  Pontlac,  Living- 
ston county,  state  of  Illinois,  also  two  lots 
adjoining  thereto  on  the  south,  together  with 
all  building  and  Improvements  thereon,  and 
twenty  thousand  dollars  ($20,000)  in  money; 
and  then  as  follows,  viz."  "Item  4.  After 
the  above  bequests  and  expenses  are  paid  In 
full,  I  give  and  devise  to  my  friend,"  etc. 
(Here  follow  15  bequests  of  legacies  to  dif- 
ferent beneficiaries,  aggregating  $69,000.) 
"Item  19.  I  do  hereby  nominate  and  appoint 
my  friends  C.  R.  Smith  and  C.  C.  Potter,  of 
Gainesville,  Texas,  and  J.  T.  Terry,  of  Pon- 
tiac,  Illinois,  executors  of  this,  my  last  will 
and  testament,  hereby  authorizing  and  em- 
powering them  to  compromise,  adjust,  re- 
lease, and  discharge  In  such  manner  as  they 
may  deem  proper  the  debts  and  claims  due 
me.  I  do  also  authorize  and  empower  them, 
if  It  shall  become  necessary,  In  order  to  pay 
my  debts,  to  sell  by  private  sale,  or  In  such 
manner,  upon  such  terms  of  credit  or  other- 
wise, as  they  may  think  proper,  all  or  any  part 
of  my  real  estate,  except  my  homestead  prop- 
erty mentioned  hi  item  3,  and  deeds  to  pur- 
chasers to  execute,  acknowledge,  and  deliver 
in  fee  simple.  I  desire  that  an  inventory  of 
my  personal  property  be  taken,  but  that  no 
appraisement  be  made  thereof,  and  that  the 
court  of  probate  direct  the  omission  of  the 
same."  The  will  was  dated  August  13,  1892. 
at  Pontlac  111.  The  testator  died  there  April 
12,  1893,  and  the  will  was  in  due  time  pro- 
bated in  Illinois  and  Texas.  The  inventory 
of  the  es'tate  in  Texas,  which  appears  In  the 
record,  and  was  returned  July  14, 1893,  shows 
personal  property  in  Texas  appraised  at  about 
$66,000,  and  the  land  In  question  situated  in 
Gainesville,  Tex.,  appraised  at  $20,100.  Noth- 
ing appears,  except  from  the  will,  as  to  the 
estate  in  Illinois.  At  the  August  term,  1892, 
of  the  county  court  of  Livingston  county,  111., 
L.  G.  Cairns  regularly  adopted  Mahala  F. 
Cairns,  the  daughter  of  Moses  W.  Cairns, 
aged  about  18.  These  are  substantially  all 
of  the  facts  shown,  which,  the  parties  con- 
tend, affect  the  construction  of  the  will. 

We  must  begin  the  construction  of  the  will 
with  the  presumption  that  the  executor  in- 
tended the  extensive  legacies  to  be  paid.  In 
express  terms  he  provided  no  fund  for  the 
payment  of  either  the  debts  or  legacies,  but 
left  undisposed  of,  specifically,  a  large  amount 
of  personal  property  and  valuable  lands.  The 
only  property  specifically  disposed  of  was  the 
homestead,  devised  to  bis  adopted  daughter. 
This  he  took  from  the  body  of  his  estate,  and 
set  apart  to  her,  so  that  it  could  not  be  taken 
from  her  for  any  purpose,  unless  the  law 
should  require  it  to  be  subjected  to  payment 
of  debts  against  which  his  will  could  give  her 
no  protection.  He  then  provided  for  her  a 
legacy  of  $20,000,  to  be  paid  to  her  in  pref- 
erence to  everything  else  except  his  debts  and 
the  sum  appropriated  for  the  monument.  He 
then  left  all  his  property,  real  and  personal, 
except  the  homestead,  undisposed  of  by  spe- 
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ciflc  bequest  or  devise.  This,  of  Itself,  Is  a 
significant  feature  of  the  will.  It  -strongly 
suggests  that  the  property  was  intended  to  be 
a  fund  for  the  satisfaction  of  money  demands 
which  he  established  against  his  estate;  for 
his  will,  while  creating  the  demands,  makes 
no  specific  provision  for  meeting  them,  and 
expresses  no  other  intention  concerning  either 
kind  of  property,  real  or  personal.  It  may  be 
suggested  here  that  in  this  condition  of  the 
will  the  law  will  step  In,  and  determine  the 
fund  out  of  which  the  legacies  are  to  be  paid, 
and  this  fund_  is  the  personal  property  alone. 
If  this  is  the"  rule  applicable  between  legatee 
and  heir,  an  assumption  that  the  testator  left 
his  estate  so  that  it  ought  to  apply  is  not  In 
harmony  with  the  dispositions  of  the  will. 
Had  such  been  his  view,  he  need  not  have 
been  at  such  pains  to  secure  to  his  favorite 
beneficiary  the  land  selected  and  devised  to 
her  specifically.  The  only  purpose  of  that  de- 
vise was  obviously  to  protect  that  property 
from  the  claims  of  other  legatees.  He  could 
not  protect  It  from  creditors.  When  we  dis- 
cover this  purpose  in  the  testator  to  take  out 
of  the  body  of  his  estate  a  part  of  the  land, 
and  secure  it  from  the  operation  of  the  subse- 
quent provisions  of  the  will,  we  necessarily 
conclude  that  the  remainder  was  left  subject 
to  those  provisions.  The  same  intent  prompts 
the  making  of  this  devise  and  the  legacy  of 
$20,000;  and  this  is  made  plain  by  the  words 
which  introduce  the  other  bequests,  "After 
the  above  bequests  and  expenses  are  paid  in 
full."  The  Intent  Is  to  distinguish  from  the 
general  mass  of  the  estate,  which  the  testator 
means  to  devote  to  the  purposes  subsequently 
mentioned,  the  property  and  money  mentioned 
in  item  3,  and  secure  that  to  the  adopted 
daughter  absolutely,  as  far  as  lay  In  his  pow- 
er; and  this,  as  we  have  already  said,  implies 
that  such  is  not  bis  purpose  with  reference 
to  the  remainder  of  the  estate.  This  applies 
both  to  real  and  personal  property,  because  his 
provision  for  her  includes  both  real  and  per- 
sonal property.  If  his  purpose  was  to  devote 
to  the  payment  of  legacies  only  the  personal 
property,  the  devise  of  the  homestead  proper- 
ty was  useless.  Such  property  would  have 
gone  to  her  as  heir  as  fully  as  the  other  land, 
without  any  direction  to  that  effect. 

It  is  contended  that  the  nineteenth  clause 
of  the  will,  wherein  power  Is  given  to  the  ex- 
ecutors to  sell  land  to  pay  debts,  excludes  the 
construction  that  the  land  was  charged  with 
legacies.  But  the  absence  of  power  In  the 
executors  to  sell  to  pay  legacies  is  not  in- 
consistent with  the  existence  of  a  charge  up- 
on the  Teal  estate  to  pay  them.  The  executors 
may  not  have  power  to  make  the  sale,  and 
still  the  charge  may  exist,  and  be  enforced 
through  the  proper  courts.  So  far  aa  this  lim- 
itation of  the  power  of  sale  may  tend  to  dis- 
close the  testator's  mind,  an  explanation  of  It 
Is  found  In  the  fact  that  it  withholds  power 
to  sell  the  homestead  even  to  pay  debts.  The 
reason  was  that  it  was  not  Intended  that  the 
executors  should  disturb  the  daughter,  to 


whom  It  had  been  given,  In  the  enjoyment  of 
It,  and  hence  no  discretion  was  left  them  to 
•elect  this  as  a  fund  to  pay  debts.  This  Is 
wholly  consistent  with  the  idea  that  the  other 
land  was  subject,  not  only  to  debts,  but  to 
legacies.  The  fact  that  power  is  not  given 
to  sell  to  pay  legacies  is  not  controlling.  There 
was  no  power  given  to  sell  personal  property 
for  any  purpose.  Having  reached  this  con- 
struction of  the  will,  we  have  deemed 'it  un- 
necessary to  decide  the  question  whether  or 
not,  In  the  absence  of  provisions  in  the  will 
charging  land  with  the  payment  of  legacies, 
it  can,  under  the  laws  of  this  state,  be  sub- 
jected, In  the  hands  of  the  heir,  to  their  pay- 
ment The  conclusion  necessitates  the  rever- 
sal of  the  Judgment  of  the  court  of  civil 
appeals,  and  the  affirmance  of  that  of  the  dis- 
trict court. 


INTERNATIONAL  &  G.  N.  H.  CO.  v.  DAL- 
WIGEL 

(Supreme  Court  of  Texas.    June  1,  1899.) 

EVIDENCE — LEADING  QUESTION-COMPE- 
TENCY. 

1.  A  question  in  the  following  form:  "Up  to 
the  time  you  saw  [plaintiff],  did  you  hear  any 
whistle  blown  or  bell  rung  by  the  approaching 
train?" — is  leading,  as  being  capable  of  eliciting, 
by  an  answer  of  "Yes"  or  "No,"  more  than  one 
simple  proposition. 

2.  The  admission  of  an  answer  to  a  leading 
question  is  ground  for  a  reversal  of  the  judg- 
ment. 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district. 

Action  to  recover  damages  for  personal  in- 
juries by  Herman  Dalwigh  against  the  Inter- 
national &  Great  Northern  Railroad  Company. 
A  judgment  for  plaintiff  was  affirmed  by  the 
court  of  civil  appeals  (48  a  W.  627),  and  de- 
fendant brings  error.  Reversed. 

F.  C.  Davis  and  Franklin,  Cobbs  &  Mc- 
Gown,  for  plaintiff  In  error.  Upson,  Berg- 
Strom  &  Newton  and  Lewy  &  Sehorn.  for  de- 
fendant in  error. 


GAINES,  C.  3.  The  defendant  In  error, 
while  attempting  to  cross  the  track  of  plain- 
tiff in  error  on  a  street  in  the  city  of  San 
Antonio,  was  struck  by  an  engine  and  was 
injured.  This  suit  was  brought  to  recover 
damages  for  the  injuries  so  received.  The 
suit  was  predicated  in  part  upon  the  alleged 
negligence  of  the  servants  of  the  defendant 
in  failing  to  give  the  statutory  signals  upon 
approaching  the  crossing,  and  therefore  it 
was  a  material  issue  upon  the  trial  whether 
or  not  the  required  signals  were  given.  Mrs. 
Theresa  Laux,  a  witness  for  the  plaintiff, 
testified  that  she  saw  him  approach  the  cross- 
ing. Counsel  for  the  plaintiff  then  propound- 
ed to  her  the  following  question:  "Up  to  the 
time  you  saw  Herman  Dalwigh,  did  you  hear 
any  whistle  blown  or  bell  rung  by  the  ap- 
proaching train?"  The  question  was  objected 
to  upon  the  ground  that  it  was  leading,  but 
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the  objection  was  overruled,  and  the  witness 
was  permitted  to  answer  as  follows:  "No, 
sir;  I  did  not  bear  the  whistle  blow,  nor 
tbe  ringing  of  the  bell.  I  did  not  bear  any 
signal."  The  ruling  of  the  trial  court  in  this 
particular  was  assigned  as  error  In  the  court 
of  civil  appeals,  and  Is  also  assigned  in  this 
court 

Is  the  question  leading?  According  to  the 
definition  given  by  the  best  text  writers  on 
the  law  of  evidence,  it  undoubtedly  Is.  Mr. 
Starkie  says,  "Questions  to  which  the  an- 
swer 'Yes'  or  'No'  would  be  conclusive  would 
certainly  be  objectionable,  and  so  would  any 
question  which  plainly  suggested  to  the  wit- 
ness the  answer  which  tbe  party  or  his  coun- 
sel hoped  to  extract."  Starkie,  Bv.  p.  166. 
According  to  Phillips,  "Questions  are  objec- 
tionable, as  leading,  not  only  when  they  di- 
rectly suggest  the  answer  which  is  desired, 
but  also  when  they  embody  a  material  fact, 
and  admit  of  an  answer  by  a  simple  negative 
or  affirmative,  though  neither  tbe  one  nor  the 
other  is  directly  suggested."  2  Phil.  Ey.  745. 
Mr.  Greenleaf,  after  defining  leading  ques- 
tions as  those  "which  suggest  the  answer  de- 
sired," says,  "Questions  are  also  objectiona- 
ble, as  leading,  which,  embodying  a  material 
fact,  admit  of  an  answer  by  a  simple  negative 
or  affirmative."  1  Greenl.  Ev.  §  434.  See, 
also.  Rap.  Wit  8  241.  In  Nichols  v.  Dowd- 
ing,  1  Starkie,  81,  Lord  Ellenborough  says, 
"If  questions  are  asked  to  which  the  answer 
'Yes'  or  *No*  would  be  conclusive,  they  would 
certainly  be  objectionable."  According  to 
the  rule  announced  by  these  authorities,  the 
question  under  consideration  is  clearly  lead- 
ing. The  rule  has,  however,  been  somewhat 
modified  by  this  court,  so  as  to  hold  that  a 
question  Is  not  necessarily  leading  because 
it  admits  of  a  direct  affirmative  or  negative 
answer,  but  that,  to  make  it  objectionable 
when  but  a  single  fact  is  sought  to  be  elicited, 
it  must  also  suggest  the  desired  answer. 
Lott  v.  King,  79  Tex.  292,  15  S.  W.  231.  It 
seems  to  us  that  the  effect  of  the  decision  In 
the  case  cited  is  to  hold  that  a  question  Is 
not  leading  merely  because  It  is  put  In  the 
form  of  "did  or  did  not,"  or  "whether  or  not" 
etc  When  an  interrogatory  Is  put  In  the 
form  of  "Did  you  not"  etc.,  or  of  "Did  you," 
etc.,  we  have  quite  a  different  question.  Ac- 
cording to  the  Idiom  of  our  language,  when 
we  ask  a  question  with  a  view  to  elicit  an 
affirmative  answer,  we  put  it  in  the  negative 
form;  as,  for'example,  "Did  you  not  hear,"  etc. 
Clearly,  such  a  question  suggests  the  desired 
answer,  and  it  has  been  so  held  by  this  court. 
McAlpin  v.  Ziller,  17  Tex.  508.  So  it  would 
seem  that  a  question  put  In  the  affirmative 
form,  such  as  "Did  you,"  etc.,  suggests, 
though  In  a  lesser  degree,  a  negative  answer. 
Very  high  authorities  hold  that  such  a  ques- 
tion is  leading.  Hardtke  v.  State,  67  Wis. 
552.  30  N.  W.  723;  Dudley  v.  Elkina,  39  N. 
H.  78;  U.  &  v.  Angell,  11  Fed.  34;  Lawder 


v.  Lawder,  5  Ir.  O.  L.  27.  There  may  be  cases 
in  which  it  was  held  that  certain  questions 
in  the  'form  last  Indicated  were  not  objec- 
tionable as  being  leading,  but  as  we  are  In- 
clined to  think,  a  careful  examination  of  the 
cases  will  show  that  the  facts  sought  to  be 
elicited  were  mere  Introductory  matter.  But, 
even  if  the  question  should  not  be  held  ob- 
jectionable by  reason  of  its  form,  we  think 
It  objectionable  as  eliciting,  by  an  interroga- 
tory which  admitted  of  an  answer  "Yes"  or 
"No,"  more  than  one  simple  proposition.  The 
question  embraced  not  only  the  Inquiry  as 
to  the  fact  whether  the  signals  were  heard  or 
not,  but  as  to  the  very  time  at  which  they 
may  or  may  not  have  been  heard.  The  ques- 
tion put  in  the  power  of  the  witness,  by  the 
simple  answer  "No,"  to  echo  back  the  words 
of  counsel,  and  to  give  a  desired  answer  in 
a  desired  form  upon  a  most  material  point 
in  the  case.  Railway  Co.  v.  Hammon  (Tex. 
Sup.)  50  S.  W.  123.  Tbe  often-cited  remarks 
of  Evans  In  the  appendix  to  his  translation 
of  Pothier  on  Obligations  are  in  point  here: 
"And  here  It  may  be  proper  to  advert  to  a 
distinction  which  has  often  occurred  to  me, 
and  was  referable  to  the  preceding  case,  be- 
tween the  word  used  by,  and  proceeding  from, 
the  witness,  as  his  own,  and  his  giving  an 
answer  of  'yes'  or  'no'  to  the  question  pro- 
posed to  him;  the  former  being  an  Indication 
of  his  own  impressions  and  recollections  upon 
the  subject  of  Inquiry;  the  latter  being  the  re- 
sult, the  adoption,  or  rejection  of  an  intrinsic 
suggestion."   2  Evans,  Poth.  Obi.  214. 

It  is  urged  also  that,  although  the  question 
majr  be  leading,  since  it  was  in  the  discretion 
of  the  court  to  permit  leading  questions  the 
admission  of  the  answer  to  It  is  not  a  ground 
for  a  reversal  of  the  judgment.  There  are 
authorities  which  so  hold,  but  such  Is  not  the 
rule  in  this  state.  The  question  was  sharply 
presented  In  Davis  v.  State,  43  Tex.  189,  and 
in  disposing  of  It  the  court  there  said:  "The 
questions  suggested  to  a  person  of  the  lowest 
capacity  the  answers  desired.  As  such,  these 
questions  should  not  have  been  permitted  to 
be  put  to  the  witness,  and  the  court  should 
have  sustained  the  objections  to  them.  While 
a  large  discretion  is  necessarily  vested  In  the 
presiding  Judge  relative  to  the  form  of  ques- 
tions, or  the  mode  of  Interrogating  a  witness, 
under  a  peculiar  state  of  feelings,  intellect  or 
information,  yet,  to  Justify  or  sanction  a  de- 
parture from  the  established  rules  of  evidence 
to  so  great  a  degree,  and  on  matters  of  vital 
Interest  to  the  accused,  as  was  permitted  in 
this  case,  the  explanation  or  statement  of  the 
reason  for  such  departure  should  be  shown  in 
connection  with  tbe  bill  of  exceptions  taken. 
No  reason  Is  stated  in  the  record."  The  deci- 
sion in  Railway  Co.  v.  Hammon,  supra,  Is  in 
accord  with  that  ruling. 

We  have  examined  the  other  assignments 
filed  in  this  court,  but  think  no  one  of  them 
points  out  any  error. 
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LESS  r.  GHIO. 

(Supreme  Court  of  Texas.    June  1,  1899.) 

GUARDIAN  AND  WARD — SUFFICIENCY  OF  BOND 
— FOREIGN   GUARANTY   COMPANY — APPEAL 
AND  ERROR— MOTION  TO  DISMISS— COSTS. 

1.  Laws  25th  Leg.  p.  52,  amending  Rev.  Civ. 
St  art.  2601,  declaring  tbat  bonds  required  to 
be  given  by  guardians  may  be  made  by  corpora- 
tions organized  under  the  laws  of  the  state  for 
the  purpose  of  issuing  surety,  guaranty,  or  in- 
demnity bonds,  is  not  in  conflict  with  Laws  25th 
Leg.  p.  244,  c.  165,  authorizing  certain  corpora- 
tions named  therein  to  engage  in  business  in  the 
state,  and  to  become  sureties  upon  various  classes 
of  bonds  required  by  law,  embracing  both  do- 
mestic and  foreign  corporations;  and  consequently 
a  foreign  corporation,  authorized  to  do  business 
in  this  state,  may  become  surety  on  a  guardian's 
bond. 

2.  On  motion  by  a  creditor  to  require  a  guard- 
ian to  give  a  new  bond,  the  sufficiency  of  the 
bond  only  is  at  issue,  and  a  motion  to  dismiss  a 
writ  of  error  to  review  the  order  sustaining  the 
motion,  because  his  claim  against  the  estate  has 
since  been  paid,  will  be  overruled,  as  the  claim 
was  never  iu  controversy. 

3.  A  statement,  in  a  motion  to  dismiss  a  writ 
of  error  to  review  a  decision  of  the  court  of  civil 
appeals,  tbat  the  plaintiff  in  error  has  agreed  to 
pay  the  cost  of  prosecuting  the  appeal  and  writ  of 
error,  will  not  be  considered,  as  the  statement  is 
ex  parte,  and  not  supported  by  an  agreement  in 
writing  signed  by  the  plaintiff  in  error. 

Error  to  court  of  civil  appeals  of  Third  su- 
preme judicial  district 

Motion  by  A.  L.  Ghlo  to  require  Mrs.  Etta 
Less,  guardian  of  the  estate  of  Isaac  Kos- 
minsky,  to  file  a  new  bond.  An  order  of  the 
district  court  sustaining  the  motion  having 
been  affirmed  by  the  court  of  civil  appeals  (49 
S.  W.  635),  Mrs.  Etta  Less  brings  error.  Re- 
versed. 

P.  A.  Turner,  for  plaintiff  in  error.  Todd 
&  Glass,  for  defendant  In  error. 

BROWN,  J.  The  facts  found  by  the  court 
of  civil  appeals  are  as  follows:  "On  January 
17,  1898,  appellant  was  appointed  guardian 
of  the  estate  of  Isaac  Kosminsky,  minor,  and 
her  bond  was  fixed  at  $22,000  by  the  county 
court  of  Bowie  county,  Tex.  On  the  same  day 
she  took  the  oath  and  made  the  bond,  and  it 
was  approved  by  the  county  judge  of  said 
county.  This  bond  was  subscribed  by  appel- 
lant as  principal,  and  by  the  Fidelity  &  De- 
posit Company  of  Maryland  and  A.  G.  Robb 
as  sureties.  On  January  27,  1898,  A.  L.  Ghlo, 
appellee,  who  held  a  claim  against  the  estate 
of  said  minor  for  about  $2,800,  filed  a  motion 
in  said  county  court  to  require  said  guardian 
to  make  a  new  bond,  because  one  of  the  sure- 
ties on  the  old  bond,  to  wit,  The  Fidelity  & 
Deposit  Company  of  Maryland,  is  a  foreign 
corporation,  not  organized  or  created  under 
the  laws  of  Texas,  and  such  company  Is  not  a 
competent  surety  on  said  bond,  and  the  same 
is  Illegal  and  Insufficient'  On  February  4, 
1898,  this  motion  was  heard  and  overruled  by 
the  county  court,  and  A.  L.  Ghlo  perfected  his 
appeal  therefrom  to  the  district  court  of  said 
county.  On  April  9,  1898,  this  motion  was 
heard  by  the  district  court,  and  was  sustain- 
ed, and  appellant  was  required  to  make  a 


new  and  a  good  and  sufficient  bond,  and  she 
has  perfected  her  appeal  therefrom  to  this 
court  It  Is  agreed  that  the-Ftdellty  &  De- 
posit Company  of  Maryland  is  a  corporation 
created  by  the  laws  of  the  state  of  Maryland, 
and  that  It  has  complied  with  all  the  laws  of 
this  state  authorizing  it  to  do  business  herein, 
and  that  the  only  objection  to  the  bond  is  that 
the  Fidelity  &  Deposit  Company  of  Maryland 
cannot  execute  the  same,  for  the  reason  that 
It  Is  not  organized  or  created  under  the  laws 
of  this  state." 

The  defendant  in  error  has  filed  a  motion  in 
this  case  to  dismiss  the  writ  of  error  because 
his  claim  against  the  estate  of  the  minor  has 
been  paid  since  the  action  of  the  court  be- 
low, and  he  claims  tbat  the  controversy  be- 
tween himself  and  the  plaintiff  in  error  has 
terminated.  Ghio's  claim  against  the  estate 
was  never  in  controversy  in  this  suit  The 
subject  of  the  litigation  was  the  bond  of  the 
guardian,  which  the  court  set  aside,  and  or- 
dered her  to  give  a  new  one.  If  this  judgment 
stands*  she  must  either  give  a  new  bond  or 
cease  to  be  guardian.  The  subject  of  this  lit- 
igation has  not  been  settled,  and  the  motion 
to  dismiss  the  writ  of  error  is  therefore  over- 
ruled. 

The  25th  legislature  of  the  state  of  Texas 
amended  article  2601  of  the  Revised  Civil 
Statutes  upon  the  subject  of  guardians'  bonds 
and  sureties  thereon.  As  amended,  tbat  arti- 
cle reads  as  follows:  "Any  bond  required  by 
the  provisions  of  this  chapter  to  be  given  by 
a  guardian  shall  be  subscribed  by  such  guard- 
ian and  by  at  least  two  good  and  sufficient 
sureties,  to  be  approved  by  the  county  judge 
of  the  county  In  which  the  guardianship  is 
pending;  provided,  that  such  bond  may  be 
made  by  corporations  organized  or  created  un- 
der the  laws  of  this  state  for  the  purpose  of 
Issuing  surety,  guaranty,  or  indemnity  bonds, 
guarantying  fidelity  of  executors,  adminis- 
trators and  guardians,  and  may  be  accepted 
by  the  county  judge."  This  act  was  passed 
on  the  23d  day  of  March,  1897.  Laws  25th 
Leg.  p.  52.  Prior  to  the  passage  of  this  act 
there  was  no  authority  under  the  laws  of 
this  state  for  such  corporation  to  become 
surety  on  the  bond  of  a  guardian.  At  the 
same  session  of  the  legislature,  on  the  10th 
day  of  June  of  the  same  year,  another  act 
was  passed,  being  Gen.  Laws  25th  Leg.  p.  244. 
c.  165,  which  authorized  certain  corporations 
named  therein  to  engage  in  business  In  this 
state,  and  to  become  sureties  upon  various 
classes  of  bonds  required  by  law  to  be  given. 
We  make  the  following  extract  from  the  law: 
"Section  1.  That  whenever  any  bond,  under- 
taking, recognizance,  or  other  obligation  is  by 
law  or  the  charter,  ordinances,  rules  or  regu- 
lations of  the  municipality,  board,  body,  or- 
ganization, court,  judge  or  public  officer  re- 
quired or  permitted  to  be  made,  given,  ten- 
dered or  filed  with  a  surety  or  sureties,  and 
whenever  the  performance  of  any  act,  duty 
or  obligation  or  the  refraining  of  any  act  is 
required  or  permitted  to  be  guarantied,  such 
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bond,  undertaking,  obligation,  recognizance  or 
guaranty  may  be  executed  by  a  surety  com- 
pany qualified  as  hereafter  provided."  This 
section  proceeds  then  to  prescribe  the  effect 
that  shall  be  given  to  such  bonds,  and  excepts 
official  bonds  of  state  and  county  officers 
from  the  operation  of  the  act.  The  subsequent 
sections  prescribe  what  shall  be  done  by  the 
corporations  to  qualify  them  to  become  sure- 
ties under  the  preceding  section,  and  the 
terms  embrace  both  domestic  and  foreign  cor- 
porations of  this  class.  Under  the  law  first 
quoted,  a  domestic  corporation  created  for 
the  purpose  could  become  surety  for  a  guard-' 
ian  upon  his  bond,  and,  under  the  act  last 
quoted,  the  same  corporation  can  likewise  be- 
come a  surety  upon  the  same  character  of 
bonds.  There  is  no  conflict  between  the  two 
laws  in  that  particular.  Under  the  former 
law  a  foreign  corporation  of  this  class  could 
not  become  surety  because  not  authorized  by 
law,  while  under  the  latter  act  a  foreign  cor- 
poration may  sign  or  execute  such  bond  as 
surety  for  a  guardian.  There  is  no  conflict 
in  this  respect  between  these  laws;  the  latter 
simply  adds,  another  class  of  corporations  to 
the  former  that  may  become  surety  on  guard- 
ian's bonds.  There  can  be  no  repeal  by  im- 
plication where  there  Is  no  substantial  con- 
flict between  the  provisions  of  the  two  laws. 
Mr.  Sutherland,  in  his  work  on  Statutory 
Construction  (section  152),  says:  "It  is  not 
enough  to  justify  the  inference  of  repeal  that 
the  later  law  is  different;  it  must  be  contrary 
to  the  prior  law.  It  is  not  sufficient  that  the- 
subsequent  statute  covers  some  or  even  all 
the  cases  provided  for  by  the  former;  for  it 
may  be  merely  affirmative,  accumulative,  or 
auxiliary.  There  must  be  positive  repugnancy, 
and  even  then  the  old  law  is  repealed  by  im- 
plication only  to  the  extent  of  the  repugnan- 
cy." How  can  it  be  said  that  a  law  which 
authorizes  the  doing  of  a  certain  act  is  re- 
pealed by  another  law  which  authorizes  the 
doing  of  the  same  thing  and  other  consistent 
things?  The  later  act  of  the  25th  legislature 
above  quoted  enlarged  upon  the  subject  of 
the  first  act,  and  is  auxiliary  and  cumulative 
to  It,  in  the  fact  that  It  adds  other  corpora- 
tions, which  may  become  sureties  on  the  same 
bonds,  and  requires  certain  qualifications  of 
all  corporations  that  will  render  their  obliga- 
tions more  valuable  and  the  surety  more  sat- 
isfactory than  before.  We  know  of  no  rale 
of  construction  by  which  the  specific  terms  of 
the  older  will  restrict  and  limit  the  broader 
and  more  liberal  terms  of  a  later  statute. 
There  being  no  conflict,  both  statutes  will 
stand  and  co-operate.  If  there  were  a  con- 
flict, then  the  later  act  would  prevail. 

The  intention  of  the  legislature  to  include 
guardians'  bonds  in  the  language  above  quot- 
ed is  strongly  indicated  by  the  proviso  in  sec- 
tion 1  of  that  act,  which  rends  as  follows: 
"That  nothing  herein  shall  be  construed  to 
permit  any  corporation  to  become  a  surety  up- 
on the  official  bond  of  any  state  or  county  of- 
ficial in  this  state;"  and  also  by  section  5  of 


the  act,  which  provides:  "Any  surety  com- 
pany may  withdraw  from  the  bond  of  any 
trustee,  guardian,  assignee,  receiver,  executor, 
administrator  or  other  fiduciary  in  like  man- 
ner and  by  like  proceeding  as  Is  now  provid- 
ed by  law  in  the  case  of  individual  sureties." 
Naming  official  bonds  of  state  and  county  of- 
ficers as  excepted  from  the  operation  of  the 
general  language  used  In  that  section  excludes 
from  the  exception  all  other  bonds  that  are 
embraced  in  the  general  terms  of  the  law. 
Suth.  St.  Const  S  328;  Wallace  v.  Stevens, 
74  Tex.  558,  12  S.  W.  283;  Roberts  v.  Yar- 
boro,  41  Tex.  449.  Clearly,  the  general  lan- 
guage Includes  bonds  of  guardians. 

The  language  of  section  5  embraces  both 
domestic  and  foreign  corporations  of  this  class, 
and  gives  the  right  to  withdraw  from  guard- 
ians' bonds  to  foreign  corporations  as  well  as 
to  domestic.  If  the  legislature  had  not  un- 
derstood the  act  to  confer  upon  foreign  com- 
panies the  power  to  guaranty  guardians' 
bonds,  it  would  not  have  provided  for  their 
withdrawing  as  sureties  from  such  bonds;  for 
they  could  not  withdraw  from  the  relation  of 
surety  if  they  could  not  contract  It  The  dis- 
trict court  erred  in  holding  that  a  guardian's 
bond  could  not  be  secured  by  a  foreign  cor- 
poration, If  qualified  under  the  laws  of  the 
state,  and  the  court  of  civil  appeals  erred  In 
affirming  that  judgment.  It  is  therefore  or- 
dered that  the  judgments  of  the  district  court 
and  of  the  court  of  civil  appeals  be  reversed, 
and  this  cause  remanded. 

The  defendant  in  error  states  in  his  motion 
that  the  plaintiff  in  error  had  agreed  to  pay 
the  costs  of  prosecuting  the  appeal  and  writ 
of  error,  but  his  statement  Is  ex  parte,  not 
supported  by  any  agreement  In  writing  sign- 
ed by  the  plaintiff  in  error,  and  it  cannot 
therefore,  be  considered.  The  plaintiff  in  er- 
ror will  recover  the  costs  of  the  court  of  civil 
appeals  and  of  this  court 


WELLS  v.  HARDY  et  al. 
(Court  of  Civil  Appeals  of  Texas.    June  7, 

1899.) 

BREACH  OF  MARRIAGE  PROMISE — MINORS- 
ACTIONS. 

A  claim  for  damages  cannot  be  based  on 
the  refusal  of  a  female  minor  18  years  of  age  to 
perform  a  marriage  contract  though  Rev.  St. 
art.  2957,  provides  that  a  female  of  such  age 
may  contract  for  marriage  without  her  parents' 
consent,  since  the  statute  does  not  affect  the 
rule  that  a  minor  is  not  bound  by  an  executory 
contract. 

Appeal  from  district  court,  Hays  county; 
H.  Teichmueller,  Judge. 

Action  by  C.  M.  Wells  against  Mrs.  Wlllo 
Hardy  and  husband.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Burgess  &  Hopkins,  for  appellant  A.  B. 
Storey  and  Will  6.  Barber,  for  appellees. 

KEY,  J.  Appellant  brought  this  suit 
against  Mrs.  Wlllo  Hardy  (making  her  bus- 
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band  a  party  defendant  pro  forma)  to  recover 
damages  for  breach  of  a  promise  to  marry. 
He  admitted  in  his  petition  that  Mrs.  Hardy, 
who  was  Miss  Willo  Lipscomb  at  the  time  the 
marriage  contract  was  made,  was  at  that  time 
only  18  years  of  age,  and  that  she  was  under 
21  years  of  age  when  she  repudiated  the  con- 
tract and  married  W.  H.  Hardy.  Because  of 
this  admission  in  the  plaintiffs  petition,  the 
court  below  sustained  an  exception  thereto 
upon  the  ground  that  the  defendant,  being  a 
minor  when  the  contract  was  made,  was  not 
in  law  bound  thereby,  and  a  claim  for  dam- 
ages could  not  be  based  upon  her  refusal  to 
perform.  Of  this  ruling  appellant  complains, 
and  this  is  the  only  question  presented  for  de- 
cision. It  is  not  denied  by  counsel  for  appel- 
lant that  the  general  rule  Is  that  a  minor  is 
not  bound  by  an  executory  contract  to  marry, 
and  the  authorities  to  that  effect  are  abun- 
dant Bish.  Mar.  &  Dir.  H  201,  206.  661,  564, 
584;  Schouler,  Dom.  Rel.  8  415;  Tyler,  In- 
fancy, 55;  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
883;  Warwick  v.  Cooper,  5  Sneed,  659;  Pool 
v.  Pratt,  1  D.  Chip.  252;  Rush  v.  Wick,  81 
Ohio  St  521;  McConkey  v.  Barnes,  42  111. 
App.  512;  Frost  v.  Vought  87  Mich.  65; 
Hunt  v.  Peake,  5  Cow.  475;  Hamilton  v. 
Lomax,  26  Barb.  615.  Such  contracts  are  con- 
sidered analogous  to  a  minor's  contract  for 
necessaries,  which,  if  he  receives  and  gets  the 
benefit  of,  he  is  bound  to  pay  for,  but  he  can- 
not be  compelled  to  receive  necessaries  con- 
tracted for,  nor  will  his  estate  be  liable  for  his 
refusal  to  comply  with  his  contract  for  neces- 
saries. Pool  v.  Pratt  supra.  It  is  contended, 
however,  that  the  authorities  referred  to,  and 
others  to  the  same  effect,  are  not  applicable 
to  this  case,  because  under  our  statute  a  fe- 
male is  permitted  to  marry  without  the  con- 
sent of  her  parents  as  soon  as  she  attains  the 
age  of  18  years,  and  that  such  statutory  pro- 
vision does  not  exist  in  the  jurisdictions  where 
the  cases  cited  were  decided.  Under  the  title 
"Husband  and  Wife,"  the  Revised  Statutes 
of  this  state  fix  the  age  of  consent  to  mar- 
riage at  16  for  males  and  14  for  females,  and 
prescribe  what  officer  shall  issue  the  marriage 
license,  and  who  may  perform  the  marriage 
ceremony;  and  article  2957  thereof  reads  as 
follows:  "No  clerk  shall  Issue  a  license  with- 
out the  consent  of  the  parents  or  guardians 
of  the  parties  applying, unless  the  parties  soap- 
plying  shall  be  in  the  case  of  the  male  21  years 
of  age,  and  in  the  female  18  years  of  age." 
It  is  contended  by  counsel  for  appellant  that 
a  proper  construction  of  this  article  leads  to 
the  conclusion  that  when  a  female  reaches 
the  age  of  18  years  she  is  to  be  considered  an 
adult  in  reference  to  marriage,  and  can  bind 
herself  by  an  executory  contract  to  marry, 
so  that  her  estate  will  be  liable  for  damages, 
if  she  refuses  performance  of  the  contract 
The  argument  is  that  as  the  common  law  did 
not  authorize  a  minor  to  marry,  until  he  or 
she  reached  the  age  of  21,  without  such  con- 
sent, and  as  the  statute  referred  to  authorizes 
females  to  marry  at  the  age  of  18  without  the 


consent  of  parent  or  guardian,  it  confers  upon 
them  a  power  not  before  possessed;  and  that, 
as  a  power  necessarily  Implies  the  ordinary 
and  appropriate  means  to  execute  the  same, 
it  follows  that  a  female  18  years  of  age  has 
the  power  to  bind  herself  by  an  executory 
contract  to  marry.  We  are  not  prepared  to 
agree  with  counsel  In  the  construction  sought 
to  be  placed  upon  the  statute.  It  Is  well  set- 
tled that  marriages  without  the  consent  of 
parents  by  infants  over  the  age  of  consent 
are  valid  unless  there  be  a  statute  declaring 
them  null  and  void.  Bish.  Mar.  &  Div.  U 
551-559,  and  authorities  there  cited.  There 
Is  no  statute  of  this  state  declaring  any  mar- 
riage void  on  account  of  minority,  and,  in 
view  of  the  rule  referred  to,  it  must  be  held 
that  a  female  over  the  age  of  14  and  under 
the  age  of  18  possesses  the  power,  without 
the  consent  of  her  parents,  to  enter  into  a 
valid  marriage;  and  therefore  article  2957 
does  not  confer  upon  a  female  18  years  of  age 
a  power  not  previously  possessed. 

Counsel  assert  in  their  argument  that  the 
female  develops  in  all  respects,  but  especially 
those  to  be  considered  in  referepce  to  mar- 
riage, much  earlier  than  the  male;  and  that 
this  fact  tends  to  support  their  contention 
that  in  reference  to  marriage,  the  legislature 
intended  by  article  2957  that  the  female  18 
years  of  age  should  be  put  upon  the  same 
footing  as  the  male  who  has  attained  the  age 
of  21.  Physically  speaking,  it  is  true  that  the 
female  develops  earlier  than  the  male,  but  we 
are  not  prepared  to  assent  to  the  proposition 
that  she  so  develops  in  all  other  respects. 
Mentally  and  morally  speaking,  the  difference 
in  the  time  of  development  if  any,  is  slight 
The  law  of  minority  is  based  mainly  upon 
mental  Immaturity,  causing  inability  of  per- 
sons under  the  age  of  21  to  exercise  proper 
discretion  and  judgment;  and  we  can  readily 
understand  that,  as  the  inclination  to  marry 
and  appreciation  of  marital  obligations  usual- 
ly keep  pace  with  physical  development,  the 
legislature  might  appropriately  authorize  the 
developed  female,  though  a  minor,  to  enter 
the  marriage  state  without  the  consent  of 
parent  or  guardian,  and  without  removing  her 
disability  to  bind  herself  by  executory  con- 
tracts. And  this,  we  think,  is  all  that  was 
Intended  by  article  2957. 

In  support  of  their  contention,  counsel  for 
appellant  cite  article  25  under  the  head  of 
"Apprentices."  which  provides  that  the  "dura- 
tion of  apprenticeship  shall  be  until  the  minor, 
if  a  male,  arrives  at  the  age  of  twenty-one 
years,  if  a  female  until  she  arrives  at  the  age 
of  eighteen  years,  or  until  she  marries,  If  she 
marries  before  that  age";  and  contend  that 
this  article  involves  the  idea  that  the  female 
at  18  has  absolute  power  of  marriage.  It 
seems  to  us  that  this  statute  either  proves  too 
much  or  proves  nothing  in  reference  to  the 
question  under  consideration.  It  Is  not  con- 
tended by  counsel  that  it  has  the  effect  of 
entirely  removing  the  minority  of  a  female  at 
the  age  of  18,  but  that  it  discloses  a  legisla- 
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tire  construction  of  article  2967  in  accordance 
with  their  contention.  Bnt  why  not  argue 
that,  as  it  releases  females  from  apprentice- 
ship when  they  arrive  at  the  age  of  18,  there- 
fore such  females  are  no  longer  minors  in  any 
sense.  It  seems  to  us  that  the  one  construc- 
tion is  about  as  plausible  as  the  other,  and 
that  neither  is  correct. 

Counsel  also  cite  articles  2963  and  2964  un- 
der the  chapter  relating  to  marriage  contracts. 
Article  2963  places  certain  limitations  upon 
the  power  to  make  antenuptial  contracts;  and 
article  ^964  requires  such  contracts  to  be  ac- 
knowledged before  some  authorized  officer, 
and  attested  by  two  witnesses,  and  declares 
that  the  "minor  capable  of  contracting  matri- 
mony may  give  his  consent  to  any  agreement 
which  this  contract  is  susceptible  of,  but  such 
agreement  must  be  made  by  the  written  con- 
sent of  both  parents,  if  both  be  living;  if  not, 
by  that  of  the  survivor.  If  both  be  dead, 
then  by  the  written  consent  of  the  guardian  of 
such  minor."  We  do  not  think  these  -provi- 
sions of  the  statute  in  any  wise  aid  appel- 
lant, but,  on  the  contrary,  article  2964  re- 
quires the  consent  of  the  parent  or  guardian 
before  the  contracting  minor  can  create  a  lia- 
bility against  his  estate  in  behalf  of  his  future 
wife.  In  our  opinion,  the  phrase,  "the  minor 
capable  of  contracting  matrimony,"  means 
any  person,  of  either  sex,  of  the  age  of  consent 
and  under  21,  and  not  otherwise  disqualified 
from  entering  the  marriage  state.  If  appel- 
lee had  the  power  to  bind  herself  by  an  ex- 
ecutory contract  to  marry,  she  had  the  power 
to  provide  Indemnity,  in  the  event  she  breach- 
ed the  contract,  by  mortgaging  her  estate  for 
a  given  sum,  agreeu  upon  as  liquidated  dam- 
ages. So,  if  we  correctly  construe  article 
2964,  and  appellant's  construction  of  article 
2957  should  be  adopted,  we  would  have  this 
legal  anomaly  in  Texas:  A  female  under  21 
years  of  age  could  not,  without  the  written 
consent  of  her  parents  or  guardian,  make  a 
binding  antenuptial  contract  in  reference  to 
the  property  rights  of  herself  and  her  con- 
templated husband;  but  if  she  be  IS  years  of 
age  she  could,  without  such  consent,  or  per- 
mission of  any  court,  mortgage  her  entire 
estate  to  Indemnify  him,  If  she  refused  to  com- 
ply with  her  agreement  to  marry.  By  article 
2964,  as  we  construe  it,  such  females  (as  well 
as  all  other  minors)  are  protected  against  un- 
wise and  improvident  antenuptial  contracts; 
thereby  Indicating  that  the  legislature  did 
not  consider  them,  in  reference  to  property 
rights,  as  possessing  the  same  discretion  that 
is  possessed  by  persons  21  years  of  age. 
Therefore  It  appears  to  us  that  article  2964 
tends  to  break  down,  Instead  of  uphold,  ap- 
pellant's Interpretation  of  article  2957. 

By  the  common  law,  the  status  of  minori- 
ty continues  as  to  both  sexes  up  to  the  age 
of  21;  and  not  only  is  the  common  law  in 
force  in  this  state,  but  as  early  as  1870  the 
legislature  enacted  what  is  now  article  2552 
of  the  Revised  Statutes,  reading  thus:  "Male 
persons  under  twenty-one  years  of  age,  and 


females  under  twenty-one  years  of  age,  who 
have  never  been  married  are  minors."  This 
article  Is  one  of  the  general  provisions  under 
the  title  denominated  "Guardian  and  Ward." 
It  is  comprehensive  in  Its  terms,  and  it  seems 
to  us  that  it  must  be  held  to  apply  to  all  per- 
sons therein  described  as  to  all  transactions 
that  affect  their  estates,  unless  some  statute 
can  be  found  that  expressly  or  necessarily  in- 
grafts an  exception  upon  it;  and  we  do  not 
believe  that  article  2957,  or  any  other  article 
to  which  our  attention  has  been  called,  cre- 
ates such  exception.  Although  article  2957 
removes  the  right  of  parents  to  object  to  such 
marriages  as  their  18  year  old  daughters  may 
choose  to  make,  we  think  the  analogy  point- 
ed out  in  Pool  v.  Pratt,  1  D.  Chip.  254,  be- 
tween a  minor's  contract  for  necessaries  and 
contract  to  marry  holds  good  In  this  and  simi- 
lar cases.  The  comparison  may  be  thus  stat- 
ed: An  18  year  old  girl  has  a  perfect  legal 
right  to  live,  and  a  similar  right  to  marry,  re- 
gardless. In  each  instance,  of  parental  ap- 
proval; and  these  rights  draw  to  them,  and 
include  in  them,  whatever  powers  are  neces- 
sary to  their  full  enjoyment  Hence  it  is 
that,  as  food,  and  raiment  are  necessary  to 
sustain  and  enjoy  life,  the  power  to  procure 
them  by  contract  of  purchase  exists  In  such 
a  girl;  and,  as  a  husband  is  necessary  to 
consummate  marriage,  she  has  a  like  power 
to  make  a  contract,  by  the  terms  of  which 
she  and  her  intended  husband  promise  to 
marry  each  other.  Now,  If  the  one  promise, 
while  executory,  is  binding  upon  her,  the 
other  should  be;  and,  If  she  is  not  bound  by 
the  one,  she  should  not  be  by  the  other;  and 
as  It  is  uniformly  held  that  executory  con- 
tracts for  necessaries  are  not  binding,  so  it 
ought  to  be  held  as  to  an  executory  contract 
to  marry.  If  any  distinction  should  be  made 
in  this  respect,  and  the  woman  be  permitted 
to  repudiate  one  contract,  and  not  the  other, 
it  appears  to  us  that  the  right  of  repudiation 
should  apply  to  the  agreement  to  marry,  In- 
stead of  the  contract  for  necessaries;  because, 
accepting  a  particular  man  as  a  husband  is  of 
much  more  importance  to  a  woman  than  the 
acquisition  of  food  and  raiment  from  a  par- 
ticular dealer.  Comparatively  speaking,  it  is 
of  little  consequence  to  her  whether  she  pro- 
cure her  bread  from  one  baker  or  another; 
but  it  Is  vitally  Important  to  her  whether  she 
marry  ope  man  or  another.  Marriage,  in  its 
proper  sense,  is  founded  mainly  upon  consid- 
erations of  mutual  esteem  and  respect.  And 
if,  after  a  woman  promises  to  marry  a  man, 
she  becomes  convinced  that  these  sentiments 
cannot  exist  between  them,  the  law  can  ac- 
cord her  few  greater  favors  than  the  right  to 
repudiate  such  a  promise. 

Counsel  for  appellant  place  great  reliance 
upon  the  case  of  Develln  v.  Rlggsbee,  4  Ind. 
464.  In  that  case  the  plaintiff  sued  for  dam- 
ages for  a  breach  of  promise  to  marry.  The 
defendant  pleaded  a  release  executed  by  the 
plaintiff  after  she  arrived  at  the  age  of  18 
years.    The  plaintiff  demurred  to  this  plea. 
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and  the  demurrer  was  sustained.  The  stat- 
ute law  of  that  state  Is  similar  to  ours,  and 
the  court  held  that,  as  the  plaintiff  at  the 
age  of  18  was  at  liberty  to  marry  without  the 
consent  of  parent  or  guardian,  her  contract 
releasing  the  defendant  from  damages  for 
violating  the  marriage  contract  was  binding 
upon  her;  and  used  language  that  tends  to 
support  the  theory  urged  by  counsel  for  the 
appellant  In  this  case.  It  may  be,  as  sug- 
gested by  counsel  for  appellee,  that  that  case 
was  correctly  decided,  because  the  plaintiff 
could  not  retain  the  consideration  for  the  re- 
lease and  deny  its  binding  force;  but  the 
court  did  not  rest  It  on  that  ground,  and  the 
reasons  given  for  the  decision  tend  to  sup- 
port appellant's  contention.  However,  we  are 
not  willing  to  follow  the  Indiana  case,  If  H 
was  intended  to  hold  that  a  statute  similar 
to  article  2957  would  render  a  female  under 
21  years  of  age  liable  for  damages  for  the 
breach  of  an  executory  contract  to  marry. 
We  are  also  referred  to  Stevenson  v.  West- 
fall,  18  111.  209,  but  that  case  is  not  In  point. 
It  was  there  held  that  a  proviso  in  a  statute 
reading,  "and  the  minority  of  females  shall 
cease  at  the  age  of  eignteen  years."  was  In- 
tended by  the  legislature  to  be  general  in  Its 
effect,  and  that  females  attained  majority  by 
force  of  the  statute  in  that  state  at  the  age 
of  18. 

This  case  has  been  presented  in  this  court 
by  counsel  for  both  parties  with  skill  and 
ability.  We  have  given  it  careful  and  thor- 
ough consideration,  and  our  conclusion  Is 
that  the  appellee  was  not  bound  by  her  exec- 
utory promise  to  marry,  and  that  the  court 
below  ruled  correctly  in  so  holding.  Judg- 
ment affirmed. 


HOUSTON  &  T.  C.  R.  CO.  v.  SMITH.i 

(Court  of  Civil  Appeals  of  Texas.   Feb.  18, 
1899.) 

RAILROADS  —  DEATH  OF  BRAKESMAN  —  NEGLI- 
GENCE— EVIDENCE— DEFECTIVE  APPLIANCES 
— INSTRUCTIONS — APPEAL  —  HARMLESS  ER- 
ROR—ABSENT WITNESS— TESTIMONY  AT  FOR- 
MER TRIAL — METHOD  OF  PROOF-JURORS— 
QUALIFICATIONS. 

1.  A  conductor  of  a  freight  train  detached  three 
cars  after  they  were  set  in  motion  on  a  down 
grade  towards  a  stock  car,  with  knowledge  that 
there  was  no  one  on  the  cars  to  control  them.  A 
brakeman  mounted  the  stock  car  after  it  was  set 
in  motion  by  the  detached  cars,  and  set  the 
brake,  when  the  car  was  struck  a  second  time 
by  the  detached  cars,  and  he  was  thrown  from 
the  car  and  killed.  EttU  sufficient  evidence  to 
justify  the  submission  of  an  issue  whether  the 
conductor  was  negligent. 

2.  Where  a  brakeman  was  killed  by  being 
thrown  from  a  car  when  it  was  struck  by  other 
cars,  which  the  evidence  showed  another  brake- 
man  could  have  stopped  if  a  brake  had  not  been 
defective,  an  issue  of  the  defects  in  it  is  proper- 
ly submitted,  though  there  were  other  antece- 
dent causes  with  which  it  was  associated. 

3.  Special  charges  are  properly  refused  where 
the  charge  given  correctly  instructs  on  the  phase 
of  the  case  to  which  the  special  charges  are  di- 
rected. 

»  Writ  of  error  denied  by  supreme  court. 


4.  The  fact  that  an  employe's  acts,  in  connec- 
tion with  others,  occasioned  threatened  danger 
to  the  employer's  property,  does  not  preclude  a 
recovery  for  death  caused  by  his  attempt  to  ward 
off  the  danger,  where  his  acts  were  not  culpable. 

5.  In  an  action  for  causing  the  death  of  a 
brakeman  by  collision  with  a  car  on  which  he 
was  setting  a  brake,  an  instruction  to  find  for 
defendant  if  the  brakeman  failed  to  keep  a  look- 
out for  his  safety  is  misleading,  as  the  question 
whether  he  was  required  to  keep  a  lookout  while 
performing  his  duty  is  for  the  jury. 

6.  An  .erroneous  sustaining  of  a  challenge  of  a 
juror  for -cause  is  not  reversible  error,  where 
appellant  did  not  intend  to  permit  the  challenged 
juror  to  sit  in  the  case,  and  does  not  show  that 
he  was  prejudiced. 

7.  Under  the  statute  disqualifying  a  juror  who 
has  bias  or  prejudice  in  favor  of  either  party, 
a  railroad  employe  is  disqualified  from  being  a 
juror  in  an  action  against  the  railroad  company. 

8.  A  statement  of  facts  prepared,  in  contempla- 
tion of  an  appeal,  after  a  former  trial,  and  not 
containing  the  detailed  testimony  of  the  witness- 
es, is  inadmissible  to  prove  the  testimony  of  an 
absent  witness. 

9.  A  mere  statement  of  counsel  that  a  witness 
is  absent,  that  diligent  search  had  been  made  for 
him,  and  that  his  whereabouts  could  not  be  as- 
certained, is  insufficient  to  justify  proof  of  the 
witness'  testimony  at  a  former  trial. 

10.  A  verdict  is  conclusive  on  the  issue  of  neg- 
ligence and  contributory  negligence,  where  the 
evidence  would  have  justified  a  finding  either 
way  on  both  issues. 

Appeal  from  district  court,  Dallas  county; 
Edward  Gray,  Judge. 

Action  by  Mrs.  Josle  Smith  against  the 
Houston  &  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mrs.  Josle  Smith  instituted  this  action 
against  the  Houston  &  Texas  Central  Railroad 
Company  for  the  recovery  of  pecuniary  dam- 
ages suffered  by  her  In  the  death  of  her  hus- 
band, John  H.  Smith,  whose  death,  she  char- 
ges, was  caused  by  the  negligence  of  the  de- 
fendant railway  company.  It  is  alleged  that 
he  was  In  the  employ  of  the  defendant  com- 
pany as  brakeman,  and  while  In  the  perform- 
ance of  his  duties  as  such  brakeman  he  was 
killed  through  negligence  of  the  company. 
The  defendant  answered  by  general  denial, 
plea  of  contributory  negligence,  assumed  risk, 
and  negligence  of  fellow  servant,  etc.  The 
trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  $7,500,  from  which 
the  railway  company  has  appealed.  The  evi- 
dence was  fairly  sufficient  .to  show  this  state 
of  facts:  On  the  8th  day  of  January,  1S93. 
John  H.  Smith  was  a  brakeman  In  the  employ 
of  the  defendant  company.  About  2  or  3 
o'clock  In  the  afternoon  of  that  day,  while 
engaged  In  doing  some  switching  of  cars  in 
the  yards  of  the  company  at  the  town  of 
Bremond,  Tex.,  he  was  knocked  from  the  top 
of  a  car,  upon  which  he  was  endeavoring  to 
set  a  brake,  by  three  other  cars  running 
against  the  one  upon  which  he  was  standing; 
and  he  was  thrown  to  the  ground,  and  the 
three  cars  passed  over  his  body,  killing  him 
Instantly.  He  was  braking  upon  a  freight 
train  going  south,  and  his  train  arrived  at 
Rremond  about  10  minutes  In  advance  of  the 
north-bound  passenger,  and  was  backed  into 


Digitized  by 


Google 


Tex.) 


HOUSTON  &  T.  C. 


B.  CO.  v.  SMITH. 


507 


the  passing  track  on  the  east  side  of  the 
main  track.  A  stock  car  was  to  be  picked 
up  here,  and  one  car  for  Waco  was  to  be 
dropped  out  and  left  The  stock  car,  called 
"4-C  Stock  Car,"  was  standing  on  the  exten- 
sion track.  The  third  car  from  the  engine 
had  a  hot  box  on  the  arrival  of  the  train,  and 
one  of  the  brakemen  on  the  train  (W.  M.  By- 
ers)  went  Immediately  to  the  repair  shop  to 
get  a  man  to  repair  the  car.  While  he  was 
gone  upon  this  mission  the  rest  of  the  train 
crew  undertook  the  switching,  under  the  di- 
rections of  the  conductor.  The  attempt  was 
made  to  drop  the  second,  third,  and  fourth 
cars  from  the  engine  In  upon  the  extension 
track,  and  couple  onto  the  stock  car.  The 
extension  or  switch  track  was  constructed 
upon  a  down  grade.  The  three  cars  were  at- 
tempted to  be  thrown  upon  this  track  by 
making  what  Is  termed  a  "drop  switch."  The 
conductor  pulled  the  pin  cutting  these  cars 
loose  from  the  train;  and  Smith,  who  was  on 
the  rear  end  of  the  coal  car  attached  to  the 
engine  pulling  the  cars,  and  next  to  the  cars 
to  be  dropped,  pulled  the  pin  cutting  them 
loose  from  the  motive  power  at  the  point  of 
connection  with  the  extension  track;  and 
the  cars  were  thrown  in  upon  the  extension 
track  without  any  one  on  them  to  control 
them,  the  other  brakeman  being  engaged  in 
setting:  the  switch.  They  moved  upon  the 
down  grade  at  a  rapid  rate,— witnesses  say, 
at  about  the  rate  of  eight  miles  an  hour. 
Smith  rode  the  coal  car  down  the  main  line 
to  a  point  nearly  opposite  the  stock  car,  left 
the  coal  car,  and  ran  to  the  stock  car  to  set 
the  brake  on  it.  The  loose  cars  struck  the 
stock  car  once,  and  then  Smith  mounted  the 
stock  car;  and  just  as  he  set  the  brake  the 
loose  cars  struck  it  the  second  time,  and 
knocked  him  off  the  car.  Byers  came  out  of 
the  repair  shop,  50  or  60  feet  away,  as  the 
three  cars  were  dropped  in  upon  the  exten- 
sion track;  and,  seeing  Smith  running  to  the 
stock  car,  he  ran  to  the  loose  cars,  to  mount 
them  and  set  the  brakes  before  they  could 
strike  the  stock  car.  They  struck  the  first 
time  before  he  got  upon  the  car,  and  he  seized 
the  brake  and  attempted  to  set  it  before  the 
second  collision.  The  brake  was  out  of  re- 
pair, and  would  not  work,  and  he  then  ran 
to  another  car,  but  reached  the  brake  too 
late  to  prevent  the  fatal  collision.  Had  the 
brake  of  the  car  which  he  first  mounted  been 
in  working  order,  he  could  have  prevented 
the  second  collision,  and  the  consequent  In- 
jury and  death  of  his  fellow  brakeman, 
Smith.  As  soon  as  the  three  cars  were  cut 
loose  by  the  pulling  of  the  pins  by  the  con- 
ductor and  the  deceased,  and  were  started  in 
upon  the  extension  track,  the  former  left  the 
cars,  and  started  to  the  office  to  register, 
knowing  that  no  one  was  upon  these  cars  to 
control  them.  The  evidence  tended  to  show 
that  the  deceased  was  in  the  proper  discharge 
of  dnty  when  Injured,  and  was  not  guilty  of 
any  negligence  contributing  to  his  Injury. 
The  conductor  and  the  deceased  both  gave 


signals  to  the  engineer,  in  doing  the  switch- 
ing; but  the  conductor  was  in  control,  and 
the  deceased  was  subordinate  and  subject  to 
his  commands.  There  was  evidence  tending 
to  show  that  the  conductor  knew  that  Byers 
had  gone  to  look  after  the  repair  of  the  hot 
box,  that  the  conductor  assumed  to  do  his 
work  In  the  switching,  and  that  he  should 
have  ridden  the  loose  cars  in  upon  the  exten- 
sion track,  and  controlled  them.  There  was 
also  evidence  that  the  switching  was  attempt- 
ed in  a  manner  that  was  dangerous  and  whol- 
ly unnecessary. 

B.  De  Aimond,  for  appellant  Geo.  H. 
Plowman,  for  appellee. 

FINLEY,  C.  J.  (after  stating  the  facts).  1. 
It  Is  first  assigned  as  error  that  there  was  no 
evidence  justifying  the  submission  of  Issue 
of  negligence  on  the  part  of  the  conductor.  In 
the  part  he  took  In  the  switching.  This 
ground  of  negligence  was  distinctly  set  out 
in  the  pleading,  and  we  are  not  able  to  say 
that  there  was  a  total  lack  of  evidence  tend- 
ing to  its  proof. 

2.  It  Is  claimed  that  the  court  should  not 
have  submitted  the  issue  of  defective  brake, 
because  the  evidence  showed  that  the  acci- 
dent did  not  occur  by  reason  of  a  defective 
brake,— in  other  words,  that  the  defective 
brake  was  shown  not  to  be  the  proximate 
cause  of  the  injury.  The  second  collision  of 
the  cars  threw  the  deceased  from  the  stock 
car.  This  collision  would  not  have  occurred, 
had  not  the  brake  been  defective.  Byers 
would  have  set  the  brake  and  prevented  the 
collision,  had  the  brake  been  in  working  or- 
der. The  defective  brake  was  immediately 
connected  with  the  accident,  and,  while  there 
were  antecedent  causes  with  which  it  was 
associated,  it  was  a  proximate  and  effective 
cause;  and  the  court  properly  submitted  its 
determination  to  the  jury. 

3.  Complaint  is  made  at  the  refusal  of  spe- 
cial charge  Xo.  2,  upon  the  defensive  Issue  of 
assumed  risk.  The  charge  of  the  court  cor- 
rectly instructed  the  Jury  upon  this  phase  of 
the  case,  and  it  was  not  error,  therefore,  to  re- 
fuse the  special  charge  asked.  Besides,  we 
regard  the  form  of  the  charge  asked  as  ob- 
jectionable. 

4.  It  was  not  error  to  refuse  special  charge 
No.  6.  The  main  charge  gave  the  law  of  as- 
sumed risk  and  contributory  negligence,  and 
it  is  not  claimed  that  the  law  Is  erroneously 
stated.  The  latter  part  of  this  requested 
charge,  to  the  effect  that  If  the  acts  of  the  de- 
ceased occasioned  the  threatened  danger  to 
the  company's  property,  and  be  was  killed 
while  attempting  to  prevent  it,  he  could  not 
recover,  was  not  a  correct  proposition  of  law. 
as  applied  to  the  facts  of  the  case,  and  would 
have  been  misleading  to  the  jury.  His  acts, 
in  connection  with  others,  switching  the  cars 
in  on  the  extension  track,  brought  on  the  oc- 
casion which  threatened  the  safety  of  the 
cars;  but  his  acta  may  not  have  been  cul- 
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pable,  and,  unless  they  were,  they  would  not 
cut  off  the  right  of  recovery. 

5.  It  was  not  error  to  refuse  the  seventh  spe- 
cial charge,  which  Is  as  follows:  "If  you  be- 
lieve from  the  testimony  that,  at  the  time  of 
the  accident  by  which  plaintiff's  husband  lost 
his  life,  It  was  reasonably  safe  for  the  de- 
ceased to  go  upon  the  4-C  car  to  set  its  brake, 
and  that  he  was  acting  in  the  line  of  his  duty 
as  brakeman,  and,  after  the  cars  of  the  cut 
had  collided  once  with  the  cattle  car,  it  was 
reasonably  certain  they  would  strike  again, 
then  the  duty  was  upon  the  deceased  to  keep 
a  reasonably  prudent  outlook  for  his  safety; 
and  if  you  believe  from  the  evidence  that  he 
did  not  do  this,  and  the  accident  occurred  by 
reason  of  his  failure  to  do  this,  then  you  will 
find  for  the  defendant."  The  undisputed  evi- 
dence showed  that  Smith  necessarily  had  his 
face  to  the  south  In  order  to  set  the  brake 
upon  the  stock  car,  and  that  the  three  loose 
ears  approached  the  stock  car  from  the.north. 
It  may  be— indeed,  It  Is  quite  likely— that  he 
could  not  set'  the  brake,  and  at  the  same  time 
keep  a  lookout  for  the  approach  of  the  loose 
care.  The  evidence  is  that  Just  about  the 
time  he  got  the  brake  set  the  second  collision 
occurred.  To  have  charged  the  jury  that  he 
must  have  "kept  a  lookout  for  his  safety"  in 
this  particular  connection,  without  the  quali- 
fication of  consistency  with  his  duty  then  be- 
ing performed,  would  have  most  likely  misled 
the  Jury.  The  law  required  of  him  such  care 
as  would  generally  characterize  the  conduct 
of  an  ordinarily  prudent  man  under  similar 
conditions,  and  whether  this  embraced  a  look- 
out, under  the  circumstances,  should  be  de- 
termined by  the  jury,  and  not  the  court.  We 
recognize  the  rule  that  the  appellant  was  en- 
titled to  have  the  law  applied  to  the  particu- 
lar facts,  upon  which  it  relied  to  show  con- 
tributory negligence,  upon  proper  request; 
but  the  charge  asked  must  be 'free  from  objec- 
tion, or  its  refusal  will  not  be  held  error,  when 
the  court  had  correctly  charged  the  law  In 
the  general  charge.  The  special  charge  was 
objectionable,  and  the  court  covered  the  prin- 
ciple in  the  general  charge. 

6.  Appellant  complains  of  the  action  of  the 
court  in  sustaining  the  challenge  of  a  Juror 
for  cause  by  appellee's  counsel.  The  Juror 
was  challenged,  and  stood  aside  by  direction 
of  the  court,  upon  the  ground  that  he  was  at 
the  time  of  the  trial  an  employe  of  the  de- 
fendant company.  It  Is  claimed  that  this  did 
not  disqualify  the  juror.  The  bill  of  excep- 
tions recites  that  the  defendant's  counsel  did 
not  intend  to  permit  the  challenged  juror  to 
sit  In  the  case,  but  he  objected  only  to  him 
being  challenged  for  cause.  The  bill  in  no 
way  shows  that  the  Interests  of  the  defend- 
ant were  prejudiced  by  this  action,  and  un- 
der such  conditions  the  assignment  does  not 
present  reversible  error,  regardless  of  the 
legal  question  involved.  Our  statute  names 
these  disqualifications:  (1)  "Any  witness  in 
the  case.  (2)  Any  person  interested  directly 
or  indirectly  in  the  subject-matter  of  the  suit 


(S)  Any  person  related  by  consanguinity  or 
affinity  within  the  third  degree  to  either  of  the 
parties  to  the  suit  (4)  Any  person  who  has 
a  bias  or  prejudice  In  favor  of  or  against  ei- 
ther of  the  parties.  (5)  Any  person  wbo  has 
sat  as  a  petit  juror  In  a  former  trial  of  the 
same  case,  or  of  another  case  involving  the 
same  questions  of  fact"  Each  of  these  stat- 
utory disqualifications  is  a  disqualification  at 
common  law,  and  the  statute  seems  to  be  but 
declaratory  of  the  common  law.  2  Cooley, 
Bl.  p.  362.  Mr.  Blackstone  treats  the  fact 
that  the  juror  "is  the  master,  servant,  coun- 
selor, steward,  or  attorney"  as  conclusively 
showing  favor,  and  as  ground  for  principal 
challenge.  In  Railroad  Co.  v.  Mitchell,  63 
6a.  173,  the  court  says:  "The  power  of  em- 
ployer over  employe  Is  that  of  him  who 
clothes  and  feeds  over  him  who  is  clothed 
and  fed.  Hence  the  common  law  excluded  all 
servants,  and  our  statutes  have  nowhere  al- 
tered the  rule,  and  It  should  not  be  altered. 
A  close  relative  Is  a  less  dangerous  juror,  if 
not  a  dependent  kinsman,  than  one  who  is 
dependent  on  his  employer."  In  Thomp.  & 
M.  Jur.  §  185,  from  which  we  take  the  above 
quotation,— the  report  not  being  accessible,— 
it  Is  said  that  an  employe  of  a  railroad  com- 
pany is  not  a  competent  juror  to  try  a  case 
to  which  the  company  employing  him  Is  a 
party.  The  Impartial  character  of  jurors  lies 
at  the  basis  of  jury  trials,  and  to  hold  an 
employe  of  a  party  to  the  litigation  to  be  a 
qualified  juror  would  be  destructive  of  this 
principle.  The  language  of  our  statute  should 
be  construed  to  embrace  such  disqualification, 
and  we  so  construe  it  and  hold  that  the  court 
below  properly  sustained  the  challenge  of  the 
Juror. 

7.  It  is  contended  that  the  court  erred  in 
not  permitting-- the  appellant  to  Introduce  a 
part  of  an  agreed  statement  of  facts,  signed 
by  counsel  and  approved  by  the  court  pre- 
pared after  a  former  trial  of  this  case,  for  the 
purpose  of  proving  the  testimony  of  an  ab- 
sent witness,  to  the  effect  that  the  brakeman 
Byers  was  not  on  the  loose  can  at  the  time 
deceased  was  knocked  from  the  cattle  car, 
and  other  matters  favorable  to  the  defense; 
it  being  stated  by  counsel  that  the  witness 
was  absent  and  after-  diligent  search  he  had 
been  unable  to  learn  his  whereabouts.  This 
was  not  a  legal  way  of  proving  the  testimony 
of  the  absent  witness  upon  a  former  trial, 
and  the  court  properly  excluded  it  for  this 
reason.  It  is  presumed  that  the  statement  of 
facts  referred  to  was  prepared  In  contempla- 
tion of  an  appeal.  The  statutes  and  rules 
governing  the  preparation  of  such  a  statement 
of  facts  do  not  contemplate  that  the  detailed 
testimony  of  the  witnesses  shall  be  therein 
set  forth,  but  only  that  the  facts  proven  shall 
be  set  out  In  view  of  the  questions  to  be 
determined  by  appeal,  counsel  may,  and  often 
do,  omit  from  the  statement  of  facts  much 
testimony  given  upon  the  trial.  Such  state- 
ment would  not  ordinarily  be  the  best  evi- 
dence of  what  the  witness  swore  upon  a  for- 
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mer  trial.  Some  person  who  beard  and  re- 
membered his  testimony  should  be  called  to 
testify  as  to  what  it  was.  1  Oreenl.  Bv.  I 
166;  Roth  T.  Smith,  54  111.  431-433.  Again, 
the  mere  statement  pf  counsel  that  the  wit- 
ness was  absent,  that  diligent  search  had  been 
made  for  him,  and  that  his  whereabouts  could 
not  be  ascertained,  did  not  furnish  a  sufficient 
basis  to  Justify  the  supplying  of  bis  testi- 
mony by  showing  what  he  swore  upon  a 
former  trial.  Sullivan  v.  State,  6  Tex.  App. 
819;  Mawrich  v.  Blsey,  47  Mich.  10,  10  N. 
W.  67;  Slusser  v.  Olty  of  Burlington,  47  Iowa, 
800. 

8.  The  eighth  assignment  challenges  the 
verdict  as  being  contrary  to  the  evidence. 
The  issues  of  negligence  on  the  part  of  de- 
fendant and  contributory  negligence  on  the 
part  of  deceased  were  sharply  contested  upon 
the  trial,  and  the  evidence  would  have  Justi- 
fied a  finding  either  way  upon  both  Issues. 
In  this  condition  of  the  evidence,  we  must 
treat  the  verdict  as  settling  the  conflict,  and 
support  the  verdict  by  these  conclusions:  (1) 
The  deceased  came  to  bis  death  through  the 
negligence  of  the  defendant;  (2)  he  was  not 
guilty  of  contributory  negligence. 

No  other  errors  are  assigned.  Judgment 
affirmed. 

BOOKHOUT,  J.,  la  disqualified,  and  does 
not  ait  in  this  case. 

On  Motion  for  Rehearing. 

(April  8,  1890). 

FINLBY,  0.  J.  We  have  given  to  the  mo- 
tion for  rehearing  careful  consideration,  and 
find  no  reason  to  change  our  disposition  of  the 
case.  There  are  some  slight  Inaccuracies  In 
the  recitation  of  the  facta  in  the  opinion  ren- 
dered, but  not  of  such  a  character  as  should 
change  the  result  of  our  decision.  We  will, 
however,  correct  these  Inaccuracies  in  the  opin- 
ion.  The  motion  for  rehearing  is  overruled. 


HOUSTON  &  T.  C.  R.  CO.  v.  SPEAKB.i 

<Court  of  Civil  Appeals  of  Texas.  May  3,  1890.) 

INJURY  TO  SERVANT— NEGLIGENCE— PLEAD- 
ING—INSTRUCTIONS. 

1.  Complaint  for  death  of  a  railroad  employe 
killed  by  lumber  falling  on  him  from  a  car  al- 
lows the  showing  of  negligence  in  running  the 
train  too  fast;  it  being  alleged  that  the  lumber 
was  improperly  loaded  in  the  car,  or,  if  properly 
loaded,  it  was  negligently  permitted  by  defend- 
ant's servants  to  become  improperly  and  un- 
safely loaded  while  on  defendant's  line. 

2.  A  charge  denying  defendant's  liability  if  or- 
dinary care  on  its  part  would  not  have  discovered 
the  defect  in  time  to  have  remedied  it  em- 
braces the  idea  that,  to  render  defendant  liable, 
the  occurrence  must  have  been  one  that  might 
-easily  have  been  anticipated. 

Appeal  from  district  court,  Grayson  coun- 
ty; Don  A.  Bliss,  Judge. 


i  Rehearing  denied  May  81,  1889. 


Action  by  Jane  H.  Speake  against  the 
Houston  ft  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Head,  Dtllard  &  Muse,  for  appellant  C. 
B.  Randell  and  Wilkins,  Vinson  ft  Batsell, 
for  appellee. 

JAMES,  C.  J.  There  was  testimony  that 
James  M.  Speake,  a  section  hand  of  defend- 
ant, came  to  his  death  by  lumber  falling  on 
him  from  a  car,  the  cause  of  which  was  the 
negligence  of  defendant  The  damages 
awarded  plaintiff,  his  wife,  were  not  exces- 
sive. 

The  errors  complained  of  relate  to  the  char- 
ges, the  admission  of  certain  testimony,  and 
the  amount  of  the  verdict 

The  first  second,  third,  and  fourth  assign- 
ments Insist  that  the  petition  was  not  suffi- 
cient to  authorize  the  submission  of  the  ques- 
tion of  negligence  of  defendant  in  running  its 
train  at  too  high  a  rate  of  speed.  The  alle- 
gations of  the  pleading,  in  our  opinion,  in- 
cluded this  form  of  negligence.  It  alleged 
that  the  lumber  was  improperly  loaded  upon 
the  car,  or,  If  properly  loaded,  it  was  negli- 
gently permitted  by  defendant's  servants  to 
become  improperly  and  unsafely  loaded  while 
on  defendant's  Una 

With  regard  to  the  sixth  assignment  the 
requested  charge  was  substantially  contained 
In  the  first,  second,  and  third  clauses  of  the 
charge  given.  Our  conclusions  of  fact  dis- 
pose of  the  seventh  assignment 

The  eighth  assignment  complains  of  the  re- 
fusal of  the  following  charge:  "If  you  find 
in  favor  of  plaintiff,  you  will  only  allow  her 
such  a  sum  as  will  reasonably  compensate 
her  for  the  pecuniary  loss,  If  any,  that  she 
may  have  sustained  by  the  death  of  her  hus- 
band; and,  in  arriving  at  this  amount,  you 
may  take  into  consideration  the  wages  he 
was  receiving  at  the  time  of  his  death,  the 
amount,  if  anything,  he  had  earned  during  a 
reasonable  period  prior  to  his  death,  the 
amount  that  he  had  contributed  to  plaintiff 
during  a  reasonable  period  prior  to  his  death, 
his  habits  In  reference  to  Intoxication  and 
sobriety  for  a  reasonable  period  prior  to  his 
death,  the  age  of  plaintiff,  and  all  other  facts 
and  circumstances  In  evidence  that  will  rea- 
sonably tend  to  show  the  amount  of  pecun- 
iary assistance  that  plaintiff  would  have  re- 
ceived from  her  husband  had  he  lived."  The 
charge  related  to  the  measure  of  damages, 
and  called  attention  to  certain  features  of  the 
evidence,  and  limited  the  effect  of  certain  evi- 
dence. We  think  the  charge  was  not  as  free 
from  objection  as  the  one  that  was  given. 

There  is  no  merit  In  the  ninth  and  tenth 
assignments. 

The  fifth  assignment  Involves  the  neces- 
sity of  giving  the  following  requested  charge: 
"To  render  the  master  liable  for  an  Injury  to 
a  servant  it  is  necessary  that  the  master's 
negligence  be  the  proximate  cause  of  the  in- . 
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jury,  which  means  that  the  danger  that  such 
an  injury  might  occur  ought  reasonably  to 
have  been  within  the  contemplation  of  the 
master  at  the  time  it  was  guilty  of  the  negli- 
gence for  which  it  is  held  liable."  The  evi- 
dent object  of  this  charge  was  to  impress  up- 
on the  Jury  the  idea  that  the  occurrence  must 
have  been  one  that  might  reasonably  have 
been  anticipated.  This  idea  was  clearly  con- 
veyed by  the  charges  given,  in  which  defend- 
ant's liability  was  denied  if  ordinary  care  on 
the  part  of  defendant  would  not  have  discov- 
ered the  defect  in  time  to  have  remedied  it 
The  judgment  is  affirmed. 


LINARES  v.  LINARES. 

(Court  of  Civil  Appeals  of  Texas.    April  19, 
1899.) 

HOMESTEAD— RIGHT  OF  WIDOW. 

A  wife,  though  forced  by  ber  husband's  cru- 
elty to  abandon  him,  is  on  his  death  entitled  to 
have  set  aside  to  her,  under  Rev.  St.  art.  2016, 
as  a  homestead  exemption,  property  which  the 
husband,  coming  to  Texas  after  such  abandon- 
ment, thereafter  acquired  -  and  lived  on  alone 
till  his  death. 

Error  from  district  court,  Webb  county; 
A.  L.  McLane,  Judge. 

Application  by  Concepclon  Garcia  de  Lin- 
ares, widow  of  Pioquln  Linares,  to  have  prop- 
erty set  aside  to  her  as  a  homestead  was  re- 
sisted by  Alejandro  Linares,  administrator  of 
deceased,  and  refused  by  the  county  and  dis- 
trict court,  and  she  brings  error.  Reversed. 

A.  Winslow  and  O.  A.  McLane,  for  plaintiff 
in  error.  Bethel  Coopwood,  for  defendant 
in  error. 

FLY,  J.  Plaintiff  in  error,  the  surviving  wid- 
ow of  Pioquin  Linares,  deceased,  applied  to  the 
county  court  of  Webb  county  to  set  apart  to  her 
lot  No.  7  in  block  116,  in  Laredo, Tex.,  with  the 
improvements  thereon,  as  her  homestead,  al- 
leging that  It  was  all  the  real  estate  possessed 
by  him  at  his  death,  and  also  asking  that  all 
the  exempt  personal  property  be  set  apart  to 
her.  The  application  was  resisted  by  the  ad- 
ministrator, on  the  ground  that  the  applicant 
had  willfully  abandoned  the  deceased  in  the 
republic  of  Mexico  over  20  years  before  he  ac- 
quired the  lot  in  question,  and  never  resided 
with  him  on  said  lot  The  application  was  re- 
fused by  the  county  court  and  on  appeal  to 
the  district  court  the  same  action  took  place. 
In  the  Inventory  the  lot  was  valued  at  $120, 
and  the  personal  property  at  $18.50.  The 
court  found  the  following  facts:  "Applicant 
and  deceased  were  married  in  the  republic  of 
Mexico  about  thirty  years  ago,  and  separated 
about  the  year  1878;  the  wife  going  from 
New  Laredo,  Mexico,  where  she  and  her  hus- 
band had  been  living,  to  Monterey,  and  there 
remained  until  the  death  of  her  husband,  in 
18D8.  The  husband  came  to  Laredo,  Tex., 
and  in  1897  acquired  lot  7  in  block  116,  in 
Laredo.  He  built  a  house  and  lived  alone  on 


said  lot  for  about  one  year  previous  to  his 
death.  Husband  and  wife  separated  by 
agreement  the  wife  being  induced  thereto  by 
reason  of  the  cruel  treatment  of  the  husband. 
There  are  no  children  of  the  marriage,  and 
there  are  unpaid  debts  due  by  the  husband's 
estate."  From  the  foregoing  facts  the  court 
concluded  that  "the  husband  was  not  the  head 
of  a  family,  and  did  not  acquire  a  homestead 
exempt  from  forced  sale."  In  article  2046. 
Rev.  St,  it  is  provided  that  "at  the  first  term 
of  the  court  after  an  inventory,  appraisement 
and  list  of  claims  have  been  returned,  it  shall 
be  the  duty  of  the  court,  by  an  order  entered 
upon  the  minutes,  to  set  apart  for  the  use  and 
benefit  of  the  widow  and  minor  children  and 
unmarried  daughters  remaining  with  the  fam- 
ily of  the  deceased,  all  such  property  of  the 
estate  as  may  be  exempt  from  execution  or 
forced  sale  by  the  constitution  and  laws  of 
the  state,  with  the  exception  of  any  exemp- 
tion of  one  year's  supply  of  provisions."  In 
article  2047  it  is  provided  that,  "in  case  there 
should  not  be  among  the  effects  of  the  deceas- 
ed all  or  any  of  the  specific  articles  so  exempt- 
ed, it  shall  be  the  duty  of  the  court  to  make 
a  reasonable  allowance  In  lieu  thereof,  to  be 
paid  to  such  widow  and  children,  or  such  of 
them  as  there  may  be,  as  hereinafter  direct- 
ed." It  has  been  held  in  a  number  of  Instan- 
ces that  where  the  wife  has  voluntarily  aban- 
doned the  husband,  such  abandonment  will 
preclude  her  from  having  set  apart  to  her  the 
exemptions  mentioned  in  the  statute,  or  the 
allowance  in  lieu  thereof.  Earle  v.  Earle,  9 
Tex.  630;  Trawick  v.  Harris,  8  Tex.  312; 
Meyer  v.  Claus,  15  Tex.  518;  Sears  v.  Sears, 
45  Tex.  557;  Duke  v.  Reed,  64  Tex.  705. 

The  statute  does  not  seem  to  contemplate 
any  exception  based  upon  the  loyalty  of  the 
wife,  but  the  exception  has  been  made  by.  the 
supreme  court,  and  is  well  settled;  but  it  has 
never  yet  been  held  that  the  wife  who  has 
been  driven  to  a  separation  from  her  husband 
by  his  cruelty  is  by  such  separation  deprived 
of  her  rights  as  a  widow,  under  the  statutes 
above  cited.  On  the  other  hand,  it  would 
seem  that  the  converse  of  the  proposition  is 
established  by  the  ruling  that  the  wife  who 
has  not  been  true  to  her  marital  contract  shall 
be  deprived  of  her  rights  as  surviving  widow. 
Construing  the  statutes  hereinbefore  copied 
In  connection  with  article  2055,  which  applies 
to  Insolvent  estates,  Chief  Justice  Hemphill, 
in  Green  v.  Crow,  17  Tex.  180,  said:  "If  the 
husband  had  a  domicile  at  the  time  of  his 
death,  she  is,  in  case  of  insolvency  of  the  es- 
tate, entitled  in  full  property  to  that  domicile, 
not  so  much  because  it  is  a  homestead,  as  be- 
cause the  law  intervenes  and  guaranties  to  her 
a  portion  of  the  estate  for  her  comfort  and 
maintenance,  independent  of  and  superior  to 
the  claims  of  creditors,  except  for  funeral  ex- 
penses and  those  of  last  sickness."  It  may  be 
inferred,  though  not  stated  In  terms,  that  the 
wife  had  at  one  time  lived  on-  the  land,  but 
no  importance  was  attached  to  that  fact;  but 
the  decision  rested  on  the  proposition  that  she 
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was  entitled  to  a  maintenance  out  of  the  es- 
tate, whether  solvent  or  insolvent 

In  the  case  of  Henderson  v.  Ford,  46  Tex. 
627,  a  single  man  had  bought  a  home  in  Tex- 
as, and  resided  on  it  with  his  slaves,  and 
while  In  Alabama,  in  the  service  of  the  South- 
ern Confederacy  as  a  soldier,  married,  and  It 
was  held  that  the  homestead  rights  of  the 
wife  attached  at  once,  and  the  subsequent  sale 
of  the  home,  without  the  wife  Joining  in  the 
deed,  was  void.  It  was  held  that  by  the  mar- 
riage the  wife  at  once  acquired  a  domicile  In 
Texas. 

The  case  of  Clements  v.  Lacy.  81  Tex.  150, 
is  more  nearly  like  the  case  now  under  con- 
sideration. In  that  case  the  husband  had 
come  to  Texas,  and  had  acquired  a  homestead, 
in  which  he  lived  for  years;  the  wife  remain- 
ing in  another  state,  and  never  coming  to  Tex- 
as until  years  after  his  death.  She  had  re- 
mained away  from  Texas  a  part  of  the  time, 
with  the  consent  of  her  husband,  to  superin- 
tend the  education  of  their  daughter,  and  aft- 
erwards could  not  come  because  of  the  Civil 
War.  The  court  held  that  the  domicile  of  the 
husband  was  the  domicile  of  the  wife,  and 
that  the  fact  that  she  never  had  lived  on  the 
place  did  not  prevent  It  from  assuming  the 
homestead  character.  It  Is  true  that  It  is  said 
In  that  case  that  the  wife  Intended  at  some 
indefinite  time  to  make  the  domicile  of  the 
husband  her  home;  but  we  think  the  same 
rule  would  apply  where  the  wife  Is  prevented 
from  making  her  home  with  her  husban:l  on 
account  of  his  cruelty  to  her.  She  certainly 
has  done  nothing  to  forfeit  the  privileges  con- 
ferred upon  her  by  law,  but  is  the  Innocent 
victim  of  the  cruelty  of  one  who  should  have 
prepared  a  shelter  for  her,  and  contributed  to 
her  happiness  and  support.  The  cruelty  of 
her  husband  did  not  rob  her  of  her  rights, 
and,  when  he  made  a  home  for  himself,  it  be- 
came her  home,  although  she  may  not  have 
been  permitted  to  enjoy  Its  shelter.  Wheat 
v.  Owens,  15  Tex.  243.  It  Is  Indeed  a  humble 
home,  being  valued  at  $120;  but  poor  as  It 
is,  it  is  given  to  her  by  the  constitution  and 
laws  of  Texas,  and,  unaffected  by  the  fact  that 
she  waa  a  resident  of  a  foreign  country,  the 
law  extends  Its  protection  over  it,  and  renders 
it  sacred  from  the  grasp  of  creditors.  The 
Judgment  will  be  reversed,  and  Judgment  here 
rendered  In  favor  of  plaintiff  in  error  that  the 
lot  In  question  be  set  apart  to  her  as  her 
homestead. 

On  Motion  for  Rehearing. 
(May  31,  1809.) 
The  contention  of  defendant  in  error  is  to 
the  effect  that  the  deceased  husband  and  his 
wife  were  citizens  of  a  foreign  country,  and 
therefore  that  a  homestead  was  not  acquired 
that  could  be  claimed  by  plaintiff  In  error. 
There  Is  no  testimony  in  the  record  that  plain- 
tiff In  error  and  her  husband  were  citizens  of 
Mexico;  the  only  finding  being  that  they  re- 
sided in  Mexico  at  the  time  of  the  separation, 
and  that  the  wife  continued  to  reside  in  Mex- 


ico. How  long  the  deceased  lived  In  Texas 
after  the  separation  is  not  clear,  but  it  may 
be  inferred  from  the  finding  of  facts  that  im- 
mediately after  the  separation  he  came  to  Tex- 
as. In  the  case  of  Meyer  v.  Clans,  15  Tex. 
518,  the  husband  came  to  Texas,  leaving  his 
wife  in  Germany,  and  acquired  real  estate 
which  he  conveyed,  and  the  court  held  that 
It  would  be  a  fraud  upon  the  rights  of  inno- 
cent purchasers  to  allow  the  wife  to  malntalr 
a  claim  of  homestead  to  the  property  conveyec 
by  the  husband.  In  this  case  no  rights  of 
others  Intervened,  and  It  does  not  appear  that 
credit  was  extended  to  the  husband  on  the 
faith  of  the  land  In  controversy.  It  is  not 
held  in  the  case  of  Meyer  v.  Clans,  as  con- 
tended by  defendant  In  error,  that  the  wife 
was  not  entitled  to  a  homestead  because  she 
was  a  foreigner.  No  such  proposition  has 
been  announced  by  any  appellate  court  In  Tex- 
as, nor  Is  the  Judgment  of  the  trial  court  based 
on  that  proposition.   The  motion  Is  overruled. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

O'CONNOR  et  al. 
(Court  of  Civil  Appeals  of  Texas.   May  8,  1899.) 

EMINENT  DOMAIN— DAMAGES   TO   REAL  ES- 
TATE—EVIDENCE— PLEADING— INTEREST. 

1.  Evidence  of  the  value  of  the  rents  before 
and  after  a  permanent  injury  to  the  use  of  real 
estate  by  an  unlawful  act  is  admissible  to  show 
the  depreciation  in  the  value  of  the  land. 

2.  The  issue  being  the  damage  to  plaintiff's 
property  from  construction  of  a  railroad,  evi- 
dence of  the  effect  on  the  property  of  another 
from  the  presence  of  a  railroad  in  a  street  in 
front  of  bis  house  is  inadmissible. 

3.  On  the  issue  of  damages  to  property  from 
the  construction  of  a  railroad,  it  cannot  be 
shown  that  the  city,  though  it  had  graded  other 
streets  contiguous  to  it,  had  not  graded  the  one 
in  front  of  it,  on  account  of  the  railroad. 

4.  Under  a  petition  alleging  that  plaintiffs  are 
the  joint  owners  in  equal  interest  of  the  land,  it 
cannot  be  shown  that  the  one  of  them  whose 
claim  is  not  barred  by  limitations  owns  more 
than  half  the  land,  entitling  her  to  more  than 
half  the  damages  to  the  entire  tract 

5.  Testimony  that  plaintiff  could  get  only  $150 
for  the  land  immediately  after  defendant  s  rail- 
road was  built  is  admissible  in  answer  to  a  ques- 
tion as  to  the  market  value  of  the  land  after 
the  injury,  as  it  can  refer  to  nothing  but  the  mar- 
ket value. 

6.  Interest  may  be  allowed  from  the  time  of 
the  injury  on  the  amount  by  which  the  value  of 
property  is  diminished  by  an  injury  wrongfully 
inflicted. 

Appeal  from  Grayson  county  court;  J.  H. 
Wood,  Judge. 

Action  by  Mary  O'Connor,  for  herself,  and 
as  next  friend  of  Annie  O'Connor,  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  Other  persons  were  made  parties. 
Judgment  for  Annie  O'Connor  against  said 
company,  and  It  appeals.  Reversed. 

Head,  Dlllard  &  Muse  and  Wilkins,  Vinson 
&  Batsell,  for  appellant  A.  L,  Beaty  and 
John  C.  Wall,  for  appellees. 

FLY,  J.  Mary  O'Connor,  for  herself,  and 
as  next  friend  of  her  m.nor  daughter,  Annie 
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O'Connor,  instituted  this  suit  to  recover  dam- 
ages to  certain  real  estate  In  the  city  of  Sher- 
man. Appellant  pleaded  general  denial,  and 
statutes  of  limitation  of  two  and  four  years, 
and  pleaded  that  a  number  of  parties  had 
agreed  to  indemnify  It  for  all  damages  that 
might  arise  in  the  premises,  and  asked  that 
they  be  made  parties  to  the  suit,  and  that 
judgment  be  .rendered  against  them  in  any 
sum  that  might  be  rendered  against  appellant 
Trial  by  jury  resulted  in  a  verdict  for  Annie 
O'Connor  for  $200,  and  in  favor  of  appellant 
for  the  same  sum  against  those  who  had  giv- 
en the  bond  of  indemnity.  The  court  instruct- 
ed a  verdict  against  Mary  O'Connor  on  the 
ground  of  limitation. 

The  first  three  assignments  of  error  pre- 
sented In  the  brief  are  not  copies  of  the  assign- 
ments of  error  filed  in  the  county  court,  and 
would  not  be  considered,  were  it  not  that  the 
case  will  be  remanded,  and  the  same  questions 
may  again  arise.  It  is  held  by  the  court  of 
civil  appeals  of  the  First  district,  In  the  case  of 
Railroad  Co.  v.  Becht  (Tex.  Civ.  App.)  21  S. 
W.  971,  that  in  cases  of  this  character  evi- 
dence as  to  value  of  rents,  and  their  loss  in 
consequence  of  the  injury  Inflicted  to  the  prop- 
erty, was  erroneous.  The  measure  of  dam- 
ages In  cases  of  damages  to  real  property  is 
usually  the  difference  between  the  market  val- 
ue of  the  premises  immediately  before  and 
immediately  after  the  Injury  is  inflicted.  Evi- 
dences as  to  the  value  of  rents  at  one  time 
and  another  did  not  tend  to  show  such  market 
values.  The  evidence  of  witness  Hopson  as 
to  how  many  railroad  tracks  run  in  front  of 
his  house  In  another  part  of  the  city  could 
have  no  possible  bearing  on  this  case. 

It  was  error  to  permit  a  witness  to  testify 
that  the  city  had  graded  other  streets  contigu- 
ous to  the  property,  but  had  not  graded  the 
street  in  front  of  the  property,  on  account  of 
the  railroad. 

In  the  petition  It  was  alleged  that  the  plain- 
tiffs were  "the  joint  owners  in  equal  interest" 
of  the  land,  and  it  was  error  to  instruct  the 
jury  as  to  a  larger  portion  of  the  property 
having  been  the  separate  estate  of  the  deceas- 
ed father  of  Annie  O'Connor,  for  the  reason 
that  it  authorized  the  jury  to  find  that  Annie 
O'Connor  owned  more  than  one-half  of  the 
property,  and  had,  therefore,  been  damaged 
In  a  sum  greater  than  one-half  of  the  damage 
Inflicted  upon  the  entire  property.  It  is  ele- 
mentary that  a  charge  should  not  authorize  a 
recovery  for  more  than  is  claimed.  For  the 
reasons  given,  the  judgment  is  reversed  and 
the  cause  remanded. 

On  Motion  for  Rehearing. 

In  the  case  of  Railroad  Co.  v.  Becht  (Tex. 
Olv.  App.)  21  S.  W.  971,  cited  in  our  former 
opinion  in  this  case,  the  measure  of  damages 
la  held,  In  the  language  of  Shearman  and  Red- 
field  in  their  work  on  Negligence,  to  be  "the 
difference  between  the  market  value  of  the 
land  immediately  before  the  injury  occurred, 
and  the  like  value  immediately  after  the  in- 


jury is  complete";  and  It  was  held  error  to 
admit  evidence  as  to  the  value  of  rents,  and 
their  losa  by  the  Injury  to  the  land.  In  the 
case  of  Hallway  Co.  v.  Molloy,  64  Tex.  607, 
however,  It  is  said:  "When  a  permanent  in- 
jury to  the  use  of  real  property  Is  shown  to 
have  resulted  from  the  unlawful  act  of  an- 
other, it  is  proper  for  the  owner  to  show  the 
depreciation  in  the  rental  value,  diminution  of 
the  business  to  which  the  property  is  adapted, 
or  diminution  in  other  like  things  resulting; 
from  the  unlawful  act;  for  all  these  things 
but  tend  to  show  the  depreciation  In  the  value 
of  the  thing  Itself,  which  must  depend  on 
those  things  that  alone  give  value  to  proper- 
ty." From  the  meager  statement  in  the  case 
of  Railroad  Co.  v.  Becht,  It  may  be  gathered 
that  the  Injury  In  that  case  was  not  perma- 
nent, bat  could  be  repaired,  although  no  Im- 
portance seemed  to  have  been  attached  to  that 
point;  and  in  that  regard  it  may  be  different 
from  the  case  of  Railway  Co.  v.  Molloy  and 
the  case  before  us,  In  which  the  Injuries  were 
permanent  However,  we  cannot  see  how  the 
measure  of  damages  would  be  changed  by  the 
fact  of  the  Injuries  being  temporary  or  perma- 
nent It  might  Influence  the  amount  Under 
the  authority  of  the  case  of  Railway  Co.  v. 
Molloy,  we  feel  constrained  to  hold  that  evi- 
dence of  the  value  of  rents  before  and  after 
the  damages  were  Inflicted  wag  properly  ad- 
mitted. 

While  it  might  be  admissible,  as  touching 
his  knowledge  of  such  matters,  to  permit  a 
witness  to  state  that  a  railroad  ran  in  a  street 
in  front  of  his  house,— although  we  think  it 
extremely  doubtful,— still  the  Inquiry  should 
not  be  extended  to  the  effect  it  had  on  his 
property.  The  question  before  the  court  was 
the  injury  Inflicted  on  the  property  of  appel- 
lee, and  not  on  that  of  any  one  else. 

We  think  the  question  as  to  the  charge  is 
raised  by  the  fourth  assignment  of  error,  and 
adhere  to  our  opinion  in  regard  thereto. 

In  our  former  opinion  the  cross  assignments 
were  not  considered,  for  the  reason  that  the 
agreement  waiving  the  filing  of  them  in  the 
lower  court  was  not  brought  to  our  notice. 
Appellee  offered  to  prove  by  Mary  O'Connor, 
after  proving  the  value  of  the  property  imme- 
diately before  the  railroad  was  built,  that  she 
could  only  get  $150  for  It  afterwards,  and 
the  testimony  was  excluded.  The  answer  ex- 
cluded was  in  answer  to  a  question  as  to  the 
market  value  of  the  land  after  the  injury,  and 
could  have  referred  to  nothing  but  the  market 
value.   It  should  have  been  admitted. 

Appellee  Annie  O'Connor  asked  a  charge  to 
the  effect  that  she  was  entitled  to  recover  in- 
terest at  the  rate  of  8  per  cent  per  annum 
from  January  1, 1891,  on  any  amount  of  dam- 
ages found  by  the  jury.  Appellee  was  enti- 
tled to  recover  Interest  on  the  amount  of  the 
damages  at  the  rate  of  8  per  cent,  per  annum 
from  the  time  that  the  Injury  was  inflicted 
upon  the  property  until  September  22,  1891, 
when  the  constitutional  provision  went  into 
effect  that  made  the  legal  rate  6  per  cent,  and 
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she  should  from  that  time  receive  6  per  cent, 
and  the  court  should  have  so  charged  the  jury. 
"Where  the  value  of  property  is  diminished 
by  an  injury  wrongfully  inflicted,  It  has  been 
held  that  the  jury  may  give  Interest  on  the 
amount  by  which  the  value  was  diminished 
from  the  time  of  the  Injury."  Sedg.  Dam. 
i  320. 

It  is  not  necessary  to  discuss  the  fourth 
cross  assignment  Appellee  Annie  O'Connor 
is  In  no  position  to  complain  of  the  charge  in 
regard  to  separate  and  community  property, 
in  view  of  the  fact  that  she  claimed  In  her 
pleadings  to  own  only  half  of  the  property. 
The  motion  for  rehearing  is  overruled. 


PADGITT  et  al.  v.  EVANS. 
(Court  of  Civil  Appeals  of  Texas.    May  13, 
1899.) 

JUDGMENT-SETTING  ASIDE— DILIGENCE  OP 
ATTORNEY. 

Defendant's  attorney,  who  did  not  five  where 
suit  was  brought,  did  not  employ  local  counsel 
to  assist  him,  because  plaintiffs  attorney  stated 
that  the  case  would  not  be  reached  that  term. 
Shortly  before  the  next  term  the  latter  wrote 
that  be  would  hare  the  case  set,  and  notify  the 
latter,  and  would  take  no  advantage.  Defend- 
ant's attorney  wrote  that  he  would  have  to  go 
to  a  distant  place,  and  would  return  shortly  after 
the  term  day,  and  would  trust  plaintiff's  attor- 
ney to  take  care  of  the  case  until  his  return. 
Plaintiffs  attorney  continued  the  case  from  time 
to  time  until  the  last  day  of  the  term,  when, 
having  heard  nothing  further  from  defendant's 
attorney,  he  tried  it  in  the  letter's  absence,  and 
obtained  judgment.  In  a  suit  to  set  the  judgment 
aside,  plaintiffs  attorney  testified  that,  about 
the  brae  defendant's  attorney  returned,  he  wrote 
that  the  latter  could  set  the  case  at  any  time  he 
chose.  Defendant's  attorney  denied  receiving 
such  letter.  Held,  that  a  finding  that  defend- 
ant's attorney  had  not  exercised  sufficient  dili- 
gence would  not  be  disturbed. 

Appeal  from  district  court,  Hood  county; 
J.  S.  Straughan,  Judge. 

Bill  of  review  by  Padgitt  Bros,  against  M. 
F.  Evans  to  set  aside  a  judgment  in  favor  of 
defendant  against  plaintiffs.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

EL  F.  Lively,  B.  M.  Estes,  and  G.  G. 
Wright,  for  appellants.  N.  L.  Cooper  &  Son, 
tor  appellee. 

CONNER,  C.  J.  This  was  a  suit  by  appel- 
lants filed  In  the  district  court  of  Hood  coun- 
ty on  June  6,  1898,  in  the  nature  of  a  bill  of 
review,  to  set  aside  a  judgment  of  said  court 
rendered  at  a  former  term,  to  wit  on  April 
14.  1898,  in  favor  of  appellee  and  against  ap- 
pellants and  others.  In  the  petition  In  the 
present  suit  it  was  alleged,  In  substance,  that 
appellants  were  prevented  from  presenting 
their  defense  (which  was  set  out)  In  said  for- 
mer suit  by  reason  of  the  action  of  plaintiffs 
counsel  therein.  The  court  below  heard  evi- 
dence on  this  issue  alone,  excluding  all  other 
evidence,  and  denied  the  relief  herein  sought, 
and  rendered  Judgment  for  appellee.  Hence 
this  appeal. 

51  S.W.— 33 


The  facts,  so  far  as  here  necessary  to  state, 
are,  In  substance,  that  the  suit  of  Mrs.  Evans 
was  upon  certain  vendor's  lien  notes  upon 
lands  claimed  by  appellants  herein.  N.  L. 
Cooper  &  Son  were  the  attorneys  for  Mrs. 
Evans,  and  G.  G.  Wright,  a  resident  attorney 
of  Dallas,  Tex.,  was  the  attorney  for  Padgitt 
Bros.  Wright  had  visited  Granbury,  the 
county  seat  of  Hood  county,  after  having 
been  notified  of  the  Institution  of  suit  by  the 
service 'of  citation  upon  his  clients,  with  the 
view  of  employing  local  counsel  to  assist  him 
in  the  defense;  but,  before  having  done  so, 
he  met  N.  L.  Cooper,  counsel  for  Mrs.  Evans, 
who  informed  him  that  the  docket  was  very 
much  crowded;  that  there  was  no  probability 
of  reaching  the  case  at  that  term,  and  that  he 
might  go  home,  and,  If  the  opportunity  pre- 
sented, he  (Cooper)  would  set  the  case,  and 
notify  him  in  time  to  return  and  try  it;  and 
that  no  advantage  would  be  taken  of  him 
(Wright)  In  the  matter.  Wright,  hence,  with- 
out having  employed  local  counsel,  returned 
home,  and  afterwards  received  a  letter  from 
Cooper  stating  the  fact  that  the  cause  had  not 
been  reached  during  the  term.  Shortly  be- 
fore the  next  term  of  the  court,  to  wit,  on  the 
6th  day  of  March,  1898,  N.  L.  Cooper  &  Son 
wrote  the  following  letter,  duly  addressed  to 
G.  G.  Wright  Esq.,  Dallas,  Texas:  "Dear 
Sir:  Our  district  court  convenes  on  the  28th 
of  this  month,  and  we  can  have  the  case  set 
at  that  time  and  notify  you.  You  can  rest 
assured  that  we  shall  not  take  any  advantage 
of  you  in  the  matter.  Yours,  truly,  N.  L. 
Cooper  &  Son."  Thereafter  Wright  wrote  to 
N.  L.  Cooper  &  Son  the  following  letter: 
"Dallas,  Texas,  March  26,  1898.  N.  L.  Coo- 
per &  Son,  Granbury,  Texas.  Dear  Sirs:  I 
have  to  go  to  St.  Louis  to-morrow  morning 
on  urgent  business.  Think  I  will  get  back 
about  the  3d  of  April.  Hence  cannot  be  with 
you  until  I  return.  Will  therefore  trust  you 
to  take  care  of  my  case  until  I  return.  Yours, 
truly,  G.  G.  Wright."  Wright  testified  that, 
pursuant  to  the  letter  last  mentioned,  he  went 
to  St.  Louis,  and  returned  about  the  time 
named  in  said  letter,  to  wit,  April  3d,  and 
that  he  continued  from  said  time  until  on  and 
after  the  date  of  the  Judgment,  April  14, 
1898,  to  remain  In  Dallas;  that,  trusting  N. 
L.  Cooper  &  Son  to  set  the  case  and  notify 
him,  he  did  not  go  to  Granbury  to  attend  to 
said  case,  and  knew  nothing  of  the  rendition 
of  the  judgment  until  after  the  adjournment 
of  the  term.  N.  L.  Cooper,  for  the  defendant, 
testified  that,  about  the  time  Wright  stated 
in  his  letter  that  he  would  be  back,  he  (Coo- 
per) wrote  said  Wright  that  he  (Wright)  could 
set  the  case  for  any  time  that  would  suit  him; 
that  he  never  heard  anything  from  Wright  in 
reply  to  said  letter,  or  anything  further;  that 
said  case  was  called  several  times  during  the 
March  term,  1896,  and  was  not  tried  until  the 
last  day  of  the  term. 

The  court  below  held  that  the  diligence 
shown  In  behalf  of  appellants  herein  by  G. 
G.  Wright  was  not  sufficient  The  term  of 
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the  court  at  which  the  judgment  here  sought 
to  be  set  aside  was  rendered  began  on  March 
28, 1898,  and  ended  April  14, 1808.  Said  Judg- 
ment was  in  favor  of  Mrs.  Evans  for  the 
amount  specified  in  the  note  sued  on,  with 
foreclosure  of  the  vendor's  lien  on  the  land 
herein  claimed  by  appellants.  Appellants  had 
on  file  in  said  suit  an  answer  setting  up  supe- 
rior title  in  themselves.  It  was  said  by  our 
supreme  court  in  the  case  of  Johnson  v.  Tton- 
pleton,  60  Tex.  238:  "Such  bills  seeking  relief 
from  final  judgments,  solemnly  rendered  in  the 
due  and  ordinary  course  of  the  administration 
of  justice  by  courts  of  competent  jurisdiction, 
are  always  watched  by  courts  of  equity  with 
extreme  Jealousy,  and  the  grounds  upon 
which  interference  will  be  allowed  are  con- 
fessedly narrow  and  restricted.  It  will  not 
be  sufficient  to  show  that  injustice  has  been 
done  by  the  judgment  sought  to  be  enjoined. 
It  must  further  distinctly  and  clearly  appear 
that  this  result  was  not  caused  by  any  inat- 
tention or  negligence  on  the  part  of  the  per- 
son aggrieved,  and  he  must,  among  other 
matters,  show  a  clear  case  of  diligence  and  of 
merit,  to  obtain  the  Interference  of  a  court  of 
equity  in  his  behalf  at  such  a  stage  of  the 
case."  Thus  tested,  we  have  been  unable  to 
say  that  the  court  below  erred  in  the  ruling 
complained  of.  He  had  the  witnesses  before 
him,  and  bad  better  opportunity  of  determin- 
ing the  matter  than  this  court  can  have  from 
the  record;'  and  the  diligence  shown  by 
Wright  is  not  so  clearly  sufficient  as  to  au- 
thorize us,  in  our  judgment,  to  reverse  the  ac- 
tion of  the  trial  judge.  It  would  seem  that 
after  the  return  of  Wright,  early  in  April,  in 
view  of  the  wording  of  the  letter  written  by 
him  to  Cooper  &  Son,  he  should  have  mani- 
fested some  further  Interest  or  made  some 
further  Inquiry  as  to  the  probability  of  a  trial 
at  that  term.  His  letter  to  Cooper  was  that 
he  should  take  care  of  bis  case  while  gone. 
This  could  hardly  have  been  understood  by 
Cooper  &  Son  as  a  direction  to  continue  to 
do  so  after  his  return.  Cooper  testified,  as 
will  be  seen,  that  about  the  time  of  Mr. 
Wright" s  return  he  wrote  him  that  he  could 
set  the  case.  We  are  unable  to  say  that  It  was 
incumbent  upon  him  to  continue  to  write,  or 
to  make  extraordinary  effort  to  notify  Mr. 
Wright  that  he  desired  a  trial  at  that  term  of 
the  court  It  ordinarily  might  be  presumed 
that  a  party  desires  a  disposition  of  his  case. 
It  appears  that  in  fact  Cooper  continued  the 
cose  from  time  to  time  when  called,  until  the 
last  day  of  the  term,  when,  not  having  fur- 
ther heard  from  Mr.  Wright,  he  proceeded  to 
trial  and  procured  judgment  Wright  denied 
having  received  any  such  letter  from  Cooper 
as  last  above  mentioned,  but  this  presented  a 
mere  conflict  in  the  evidence,  which  was  set- 
tled by  the  court  below.  We  therefore  feel 
constrained  to  refuse  to  disturb  the  finding 
of  the  court  upon  the  issue  of  diligence  stat- 
ed. This  conclusion  renders  immaterial  the 
other  questions  presented.  The  judgment  Is 
accordingly  affirmed. 


NELSON  et  al  v.  BRENHAM  COMPRESS 
OIL  &  MFG.  CO. 

(Court  of  Civil  Appeals  of  Texas.    May  17, 
1899.) 

LIMITATIONS— AMENDMENT— NBW  CAUSE  OK 

ACTION. 

1.  Where  action  was  against  a  corporation  by 
its  corporate  name,  the  petition  stating  it  was 
an  "organization,"  and  not  alleging  it  to  be  a 
partnership,  the  allegation  of  incorporation  could 
be  added  by  amendment,  without  making  it  a 
new  proceeding. 

2.  An  amendment  setting  up  a  demand  for 
damages  for  failure  to  deliver  all  the  goods  con- 
tracted for,  in  an  action  for  money  overpaid,  in- 
troduces a  new  cause  of.  action,  which  is  barred 
if  limitation  has  run  against  such  a  claim  at  the 
time  of  the  amendment 

Appeal  from  Washington  county  court;  E. 
P.  Curry,  Judge. 

Action  by  Nelson,  Morris  &  Co.  against  the 
Brenham  Compress  Oil  &  Manufacturing 
Company.  There  was  a  judgment  for  de- 
fendant and  plaintiffs  appeal.  Reversed. 

Rogers  &  Herbst,  for  appellants.  Searcy 
&  Garrett,  for  appellee. 

JAMES,  C.  J.  The  original  petition  desig- 
nated the  defendant  as  the  Brenham  Com- 
press Oil  &  Manufacturing  Company,  and  al- 
leged that  defendant  was  an  organisation 
composed  of  certain  officers  and  directors,  do- 
ing business  under  the  firm  name  and  style 
of  the  Brenham  Compress  OH  &  Manufactur- 
ing Company,  of  which  D.  C.  Glddlngs,  Jr.,  is 
president;  W.  E.  Dwyer  Is  secretary;  D.  C 
GIddings,  Sr.,  treasurer;  and  William  Perry, 
general  manager.  The  cause  of  action  stated 
in  this  pleading  was  a  shortage  in  a  shipment 
of  oil  which  plaintiffs  had  paid  defendant 
for,  and  sues  for  $412.16  on  account  of  such 
shortage.  The  first  amended  original  peti- 
tion alleged  the  defendant  the  Brenham  Com- 
press Oil  &  Manufacturing  Company,  to  be  a 
corporation  under  the  laws  of  Texas,  and  al- 
leged the  contract  to  have  been  created  by 
correspondence,  and  prayed  judgment  for  the 
sum  overpaid,  as  alleged  in  the  original  peti- 
tion. The  second  amended  petition  alleged 
the  contract  to  have  been  in  writing,  arising 
by  correspondence  between  the  parties,  where- 
by defendant  agreed  to  deliver  to  plaintiffs  a 
certain  quantity  of  cotton-seed  oil,  for  which 
plaintiffs  paid  defendant  the  agreed  price,  but 
in  fact  there  was  delivered  a  less  quantity, 
making  the  shortage  referred  to,  defendant 
thereby  violating  the  contract;  whereby  de- 
fendant became  liable  to  repay  said  sum,  and 
also  became  and  is  liable  to  plaintiffs  in  the 
sum  of  $800  damages  for  failure  to  perform 
the  said  contract.  The  prayer  was  for  the 
money  overpaid,  interest  thereon,  and  costs, 
and,  to  case  plaintiffs  are  not  so  entitled  to 
recover,  then  that  they  recover  damages  for 
breach  of  the  contract  The  court  sustained 
exceptions  of  defendant  and,  plaintiffs  de- 
clining to  amend,  rendered  Judgment  for  de- 
fendant. 

The  exceptions  were  that  the  action  foi 
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money  overpaid  was  barred  by  the  statute  of 
two  years,  and  the  action,  so  far  as  it  seeks 
to  recover  damages  for  a  failure  to  ship  the 
full  quantity  of  oil,  was  barred  by  the  stat- 
ute of  four  years.  The  defense  of  limita- 
tions of  two  years  against  the  action  for 
money  overpaid  was  evidently  sustained  on 
the  proposition  that  the  original  petition  was 
not  brought  against  the  defendant  as  a  cor- 
poration. It  Is  true  that  the  defendant  there- 
in was  denominated  an  "organization,"  and 
it  did  not  state  that  it  was  a  corporation.  If 
the  suit  as  against  the  corporation  be  held  to 
have  been  commenced  only  by  the  first 
amended  original  petition,  the  action  would 
probably  have  been  barred.  But  we  cannot 
agree  with  the  view  contended  for.  The 
original  petition  did  not  state  that  defendant 
was  a  partnership,  and  it  was  perfectly  con- 
sistent with  its  statements  that  it  was  a  cor- 
poration. A  corporation  may  sue  and  be 
sued  in  its  corporate  name.  Here  the  action 
was  against  the  defendant  by  Its  corporate 
name,  and  plaintiffs  could,  by  amendment, 
add  the  allegation  of  incorporation,  without 
making  it  a  new  proceeding.  6  Thomp.  Corp. 
i  7679,  and  cases  cited.  We  conclude,  there- 
fore, that  limitations  should  clearly  not  have 
prevailed  as  to  the  action  for  the  recovery  of 
money  overpaid. 

The  second  amended  original  petition  first 
Introduced  a  demand  for  damages  for  failure 
to  furnish  all  the  oil  contracted  to  be  fur- 
nished. This  was  a  new  cause  of  action.  It 
is  manifest  that  a  suit  for  the  recovery  of 
money  overpaid  indicated  satisfaction  with 
the  failure  of  defendant  to  supply  all  the  oil, 
and,  upon  this  theory,  sought  merely  to  re- 
cover the  money  for  which  no  consideration 
had  been  received.  We  think  the  action  for 
damages  for  breach  of  the  contract  was  not 
begun  until  the  second  amended  original  peti- 
tion was  filed,  and,  if  this  was  more  than  four 
years  after  such  right  of  action  accrued,  It 
was  barred.   Reversed  and  remanded. 


SMITH  et  al.  v.  FARMERS'  LOAN  &  TRUST 
CO.  et  al.1 

(Court  of  Civil  Appeals  of  Texas.   April  26, 
1890.) 

LIMITATIONS— COMMENCEMENT  OP  ACTION— 
BONA  FIDE  PURCHASER— NOTICE  OF  LIEN — 
ESTOPPEL — VENDOR'S  LIEN— ASSUMPTION  OF 
PAYMENT. 

1.  A  petition  alleging  conveyance  of  land  by 
B.  to  R.;  execution  of  vendor's  lien  note  by  R. 
to  B.;  negotiation  by  indorsement  of  note  by  B. 
to  W.;  reconveyance  of  land  by  R.  to  B.  by  deed 
reciting  as  consideration  .a  certain  amount  of  cash 
and  the  assumption  of  the  payment  by  B.  of  said 
note;  nonpayment  of  the  note;  and  that  B.  con- 
veyed the  land  to  P.,  and  that  P.,  8.,  and  A. 
claim  some  interest  in  the  land;  and  praying 
for  judgment  against  R.  and  B.  for  the  debt  rep- 
resented by  the  note,  for  foreclosure  of  the  ven- 
dor's lien,  for  writ  of  possession,  etc., — is  the 
commencement  of  the  suit  in  reference  to  B.'s 
assumption  of  the  note,  within  the  statute  of  lim- 
itations, though  making  no  other  reference  to  the 
assumption  than  by  referring  to  the  recital  of 
the  deed. 

»  Writ  of  error  denied  bv  supreme  court 


2/Persons  buying  land  from  B.  are  charged 
with  notice  of  a  vendor's  lien  note,  and  its  ne- 
gotiation or  assignment,  where  the  recorded  deed 
to  B.  refers  to  the  note,  which  is  not  barred  by 
limitations,  and  recites,  as  part  of  the  consider- 
ation of  the  deed,  the  assumption  of  the  pay- 
ment of  the  note  by  R/ 

3.  Failure  of  the  hdlSer  of  a  vendor's  lien  note 
to  assert  it  for  a  period  less  than  the  statute 
of  limitations  does  not  estop  him  to  assert  it 
against  purchasers  of  the  land  with  record  notice 
of  the  note. 

4.  Assumption  by  the  purchaser  of  land  of  pay- 
ment of  a  vendor's  lien  note  thereon  inures  to 
the  benefit  of  the  holder  thereof,  without  any  ac- 
ceptance of  the  assumption. 

Appeal  from  district  court,  Dallas-  count;; 
W.  J.  J.  Smith,  Judge. 

Suit  by  the  Farmers'  Lean  &  Trust  Com- 
pany against  R.  F.  Smith  and  others.  Judg- 
ment for  plaintiff.  Defendant  Smith  and  an- 
other appeal.  Affirmed. 

Thomas  &  Turney,  for  appellants.  W.  H. 
Ford  and  Robertson  &  Flrmin,  for  appellees. 

JAMES,  C.  J.  Suit  by  appellee  against  J. 
0.  Roberts,  W.  J.  Betterton,  and  others  to  re- 
cover upon  a  vendor's  lien  note  and  to  fore- 
close the  lien.  The  third  amended  original  pe- 
tition alleged,  in  substance,  on  April  26,  1890, 
J.  C.  Roberts  executed  the  note  sued  on  to 
Betterton,  the  deed  being  recorded  on  May  18, 
1800;  that  on  May  10,  1800,  before  the  ma- 
turity of  the  note,  Betterton,  for  value,  sold 
and  indorsed  it  to  the  J.  B.  Watkins  Land 
Mortgage  Company;  that  afterwards,  about 
May  15,  1890,  the  J.  B.  Watkins  Land  Mort- 
gage Company,  for  value,  assigned  It  to  plain- 
tiff in  trust,  to  secure  Its  debenture  bonds; 
that  after  this,  on,  to  wit,  June  17,  1890,  Rob- 
erts reconveyed  to  Betterton  the  land  for  which 
the  note  had  been  given,  by  a  deed  reciting, 
among  other  things,  as  Its  consideration,  the 
sum  of  |6,000  in  cash,  and  the  assumption  by 
Betterton  of  the  payment  of  the  note  in  ques- 
tion (which  had  been  given  by  Roberta  to 
Betterton),  who  thereby  assumed  and  prom- 
ised Roberts  in  terms  to  pay  said  note,  and 
continued  in  effect  the  lien  created  by  said 
deed  of  April  26,  1890,  whereby  said  Better- 
ton  became  liable  to  pay  same  as  a  guarantor 
thereof,  but,  should  plaintiff  err  in  charging 
that  Betterton  so  assumed  said  debt  as  guar- 
antor, It  further  shows  and  avers  that  It  has 
never  accepted  such  liability  of  Betterton  as 
In  any  manner  releasing,  discharging,  or  mod- 
ifying the  liability  of  Roberta  upon  the  note, 
who  still  remains  liable  thereon;  that  said 
deed  last  named  from  Roberts  back  to  Better- 
ton  was  duly  recorded  on  April  11,  1891,  In 
Brazos  county,  where  the  land  is  situated; 
that  on  April  23,  1891,  Betterton  conveyed 
the  land  to  defendant  Philpott,  who  claims 
some  interest  therein.  Then  follows  allega- 
tions of  the  terms  of  the  note,  description  of 
the  land,  and  allegations  that  defendants 
Smith,  Philpott  and  Adriance  claim  some  In- 
terest In  the  land,  and  concluding  with  a 
prayer  for  judgment  against  Roberts  and  Bet- 
terton for  the  debt  interest  and  attorney's 
fee,  for  foreclosure  of  the  vendor's  lien,  etc. 
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All  the  defendants  pleaded  limitations,  and 
Smith  and  Adrian ee  pleaded  bona  fide  par- 
chase  without  notice  of  the  Hen.  The  Judg- 
ment was  against  Betterton  for  the  debt,  dis- 
charging Roberts,  and  decree  of  foreclosure 
as  to  all  defendants.  Smith  and  Adrian ce  ap- 
peal. 

The  material  facts  are  as  follows:  Better- 
ton,  on  April  28,  1890,  conveyed  the  land  to 
Roberts,  and  the  latter  gave  Betterton  the 
|3,000  note  In  suit,  secured  by  vendor's  lien 
and  a  trust  deed.  The  deed  was  filed  same 
day  for  record.  On  June  17,  1880,  Roberts 
reconveyed  the  land  to  Betterton,  the  deed 
reciting,  as  part  of  the  consideration,  the  as- 
sumption by  Betterton  of  the  payment  of  the 
13,000  note,  and  expresses  that  a  vendor's 
lien  was  retained  against  the  land  until  the 
said  note  and  all  Interest  thereon  are  fully 
paid.  This  deed  was  filed  for  record  April 
11,  1891.  After  the  registration  of  sold  In- 
struments, Betterton  conveyed  the  land,  and 
the  rights  of  the  other  defendants  arose  un- 
der such  conveyance  by  Betterton.  Such 
facts  as  were  found  by  the  Jury  on  special  is- 
sues will  be  stated  in  another  connection,  un- 
der the  second  conclusion  of  law.  The  suit 
was  brought  less  than  four  years  after  the 
maturity  of  the  note. 

Conclusions  of  Law. 

1.  The  first  assignment  Is  that  the  court 
erred  in  failing  to  sustain  the  pleas  of  limita- 
tions. Smith  and  Adrlance,  In  their  first 
amended  original  answer,  pleaded  that  "Bet- 
terton, as  well  as  Roberts,  was  principal  in 
the  debt  in  suit,  as  between  them  and  defend- 
ants and  their  land;  that  plaintiff  and  J.  B. 
Watklns  Company  failed  to  sue  or  take  any 
steps  to  collect  the  debt  from  them  until 
about  four  years  after  Its  maturity,  and  have 
never  yet  sued  Betterton  in  any  other  char- 
acter than  that  of  indorser,  and  never  had 
said  note  protested,  and  have  thus,  by  negli- 
gence, lost  all  right  against  Betterton,  the 
principal  as  aforesaid,  his  assumpsit  [assump- 
tion] of  the  note  In  question  being  now  barred 
by  four  years'  limitation,  and  said  land  in  the 
hands  of  these  defendants  Is  thereby  dis- 
charged." In  their  first  supplemental  an- 
swer, same  defendants  pleaded  "that  the 
cause  of  action  against  Betterton  accrued 
more  than  four  years  before  it  was  set  up  by 
plaintiff,  and  Betterton  had  been  discharged 
from  obligation  thereon  by  the  statute  of  lim- 
itations, and  thereby  defendant  Roberts  is 
discharged  by  the  negligence  and  laches  of 
plaintiff  and  J.  B.  Watklns  Land  Mortgage 
Company,  and  thereby  these  defendants  and 
their  land  is  discharged  from  the  lien  in  suit" 
By  rule  14  for  the  government  of  district 
courts,  pleadings  that  are  substituted  by 
amended  pleadings  should  be  looked  to  as  a 
part  of  the  record,  when  necessary  in  deter- 
mining a  question  of  limitations,  and  we  take 
it  that,  under  this  rule,  It  is  not  necessary 
that  such  pleadings  should  appear  In  the 
statement  of  facts.  The  original  petition  was 


filed  before  the  expiration  of  four  years  after 
the  maturity  of  the  note,  and  it  alleged,  in 
substance,  the  conveyance  by  Betterton  to 
Roberts;  the  execution  of  the  vendor's  lien 
note  by  Roberts  to  Betterton;  the  negotia- 
tion by  Indorsement  of  the  note  by  Bet- 
terton to  the  Watklns  Land  Mortgage  Com- 
pany; the  reconveyance  of  the  land  by 
Roberts  to  Betterton  by  deed  reciting,  as 
consideration  therefor,  the  sum  of  $6,000  In 
cash,  and  the  assumption  of  the  payment  by 
Betterton  of  the  note  herein  sued  on;  the 
nonpayment  of  the  note;  and  that  Betterton 
conveyed  the  land  to  Phllpott;  and  that  Phil- 
pott  and  Smith  and  Adrlance  claim  some  In- 
terest In  the  land.  The  prayer  was  that 
plaintiff  have  Judgment  against  Roberts  and 
Betterton  for  the  debt,  for  foreclosure  of  the 
vendor's  lien,  for  writ  of  possession,  etc. 
The  ground  upon  which  appellants  base  this 
assignment  Is  that  the  only  reference  In  this 
original  pleading  to  the  assumption  by  Bet- 
terton is  by  way  of  describing  the  deed  from 
Roberts  to  Betterton,  and  that  It  has  no  aver- 
ment that  Betterton  assumed  to  pay.  In  our 
opinion,  there  is  nothing  In  this  assignment 
The  prayer  does  not  confine  the  petition  to 
asking  Judgment  against  Betterton  on  his  re- 
lation as  indorser  of  the  note,  nor  upon  any 
particular  ground  of  liability.  The  Judgment 
Is  asked  in  view  of  the  matters  stated  in  the 
petition.  The  Indorsement  and  the  assump- 
tion are  both  shown,  and  we  conclude  that 
this  petition  was  the  commencement  of  the 
suit  in  reference  to  Betterton's  assumption  of 
the  note. 

2.  The  court  submitted  special  Issues  to  the 
Jury,  and  they  found  the  following  facts: 
That  the  J.  B.  Watklns  Land  Mortgage  Com- 
pany, when  notified  by  Roberts  that  Better- 
ton  had  assumed  the  payment  of  the  note  In 
question,  accepted  the  assumption  of  Better- 
ton  to  pay  same;  that  Philpott  assumed  the 
payment  of  said  note  in  a  transaction  with 
Betterton;  that  Adrlance  and  Smith,  when 
they  acquired  title  to  the  land,  were  not  noti- 
fied of  the  existence  of  the  note  and  lien; 
and  that  they  used  the  diligence  of  prudent 
persons,  in  their  situation,  to  learn  whether 
or  not  there  was  any  Incumbrance  on  the 
land  when  they  bought  The  court  was  of 
opinion,  notwithstanding  the  findings  of  the 
Jury  as  to  notice,  that  the  record  was  notice, 
to  all  parties  dealing  with  the  land  under 
Betterton,  of  the  existence  of  the  note  and 
lien.  From  the  recital  In  the  deed  from  Rob- 
erts to  Betterton,  that  the  latter  assumed  to 
pay  the  note  that  had  been  given  him  by 
Roberts  as  part  of  the  consideration,  no  one 
could  but  understand  that  the  note  was  at 
that  time  outstanding  In  the  hands  of  some 
other  party.  It  had  not  apparently  become 
barred  by  limitations  when  these  parties 
dealt  with  the  land,  and  Its  mere  nonasser- 
tion  would  not  warrant  any  one  in  assuming 
that  It  had  been  paid.  Those  holding  under 
Betterton  must  therefore  be  held  as  dealing 
with  the  land  upon  the  theory  of  such  note 
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being  outstanding.  The  cases  cited  by  ap- 
pellants do  not  apply.  It  Is  true  the  Jury  re- 
turned a  finding  that  these  parties  used  the 
diligence  of  prudent  persons,  in  their  situa- 
tion, to  ascertain  whether  or  not  any  incum- 
brance existed  on  the  land,  and  failed  to  dis- 
cover any,  and  did  not  have  any  notice  of  the 
existence  of  this  note  and  lien;  but  this  Is, 
we  think,  not  sufficient  to  protect  them  where 
they  were  charged  with  notice  of  the  lien 
note,  and  of  its  negotiation  or  assignment, 
and  when  they  dealt  with  the  land  a  suffi- 
cient time  had  not  run  to  bar  the  note.  No 
circumstance  of  estoppel  is  claimed  save  that 
the  Watkins  Land  Company,  or  plaintiff,  did 
not  sooner  assert  the  note;  and  appellants 
contend  that  plaintiff's  course  was  negligent 
and  fraudulent  in  suppressing  the  fact  of  the 
outstanding  existence  of  the  note,  and  it 
should  not  be  allowed  to  assert  the  lien  after 
thus  enabling  Betterton  and  Philpott  to  Im- 
pose on  these  defendants.  With  this  we  can- 
not agree. 

3.  The  assumption  by  Betterton  of  the 
note  Inured  to  the  benefit  of  the  holder  there- 
of, and  acceptance  thereof  was  not  necessary 
in  order  to  make  Betterton  liable  to  the  lat- 
ter. Spann  v.  Cohran,  63  Tex.  240.  An  ac- 
ceptance of  the  assumption  was  found,  and  it 
Is  immaterial  when  It  was  made,  or  whether 
It  was  made  at  all. 

4.  The  other  assignments  are  either  dis- 
posed of  by  what  has  been  stated  In  this 
opinion  or  are  regarded  as  without  merit. 
Affirmed. 

On  Motion  for  Rehearing. 
(May  31,  1889.) 

The  motion  is  overruled.  There  is  nothing 
which  shows  that  Betterton  and  Roberts  re- 
scinded the  former's  undertaking  to  pay  the 
note  given  by  Roberts. 

The  case  of  Mathews  v.  Jones  (Neb.)  66  N. 
W.  622.  is  direct  authority  supporting  the 
opinion  in  this  case  that  the  record  charged 
defendants  with  notice  of  the  existence  of  the 
note  as  an'  outstanding  claim  and  lien.  They 
were  not  merely  put  upon  inquiry,  but  char- 
ged with  knowledge  of  the  lien,  and  they 
dealt  with  the  property  subject  to  the  lien,  if 
it  in  fact  existed  as  was  shown. 

Overruled. 


INTERNATIONAL  &  G.  N.  RY.  CO.  v. 
RHOADES. 

(Court  of  Civil  Appeals  of  Texas.    June  7, 
1890.) 

CARRIERS— ALIGHTING  FROM  MOVING  TRAINS 
—NEGLIGENCE — MENTAL  ANGUISH— PROOF. 

1.  It  is  not  contributory  negligence  for  a  pas- 
senger inexperienced  in  getting  on  and  off  trains, 
and  believing  that  the  train  was  moving  slow- 
ly by  his  station,  though  it  was  too  dark  to  see 
bow  fast  it  was  moving,  to  jump  off  at  the 
usual  stopping  place,  under  the  direction,  and  re- 
lying on  the  skill  and  care,  of  the  conductor, 
where  the  train  was  not  going  to  fast  that  the 


danger  of  alighting  was  obvious  to  one  so  inex- 
perienced. 

2.  Where  there  is  evidence  of  physical  injury 
justifying  submission  of  injury  from  mental  suf- 
fering, the  amount  of  mental  damages  need  not 
be  proved  in  any  sum  or  amount. 

3.  Where  a  passenger  was  injured  in  alighting 
from  a  moving  train  he  cannot  recover,  even  if 
he  was  not  guilty  of  negligence,  unless  the 
agents  of  defendant  in  charge  of  the  train  in- 
vited him  to  so  alight,  and  in  so  doing  he  acted 
with  ordinary  prudence. 

Appeal  from  Milam  county  court;  W.  M. 
McGregor,  Judge. 

Action  by  Jeff  Rhoades  against  the  Inter- 
national &  Great  Northern  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

S.  R.  Fisher,  for  appellant  F.  M.  Adams, 
for  appellee. 

FISHER,  C.  J.  This  is  an  action  by  appel- 
lee, Rhoades,  against  the  railway  company  for 
damages  which  he  alleges  were  sustained  by 
him  through  negligence  of  the  defendant  in 
failing  to  stop  its  train  on  which  he  was  a 
passenger  at  the  usual  stopping  place  for  pas- 
sengers to  alight  from  trains  at  Gauge,  on  the 
night  of  April  26,  1898,  which  was  the  place 
that  plaintiff  desired  to  leave  the  train;  and 
that  by  ringing  the  bell  and  blowing  the  whis- 
tle It  caused  the  plaintiff  to  believe  that  the 
train  had  slowed  up,  when  it  had  not,  but 
was  moving  rapidly,  it  being  too  dark  for  the 
plaintiff  to  see  how  fast  the  train  was  mov- 
ing; and,  while  thus  moving  past  the  usual 
stopping  place,  the  conductor  commanded  and 
directed  the  plaintiff  to  alight  from  the  train, 
and  plaintiff,  not  being  able  to  see  In  the  dark- 
ness, believing  the  train  had  slowed  up,  and 
being  Inexperienced  in  getting  on  and  off  mov- 
ing trains,  and  relying  upon  the  skill  and  care 
of  the  conductor  and  employes  in  charge  of 
the  train  and  operating  the  same,  and  in  prop- 
erly instructing  him  When  and  where  to  alight 
from  the  same,  tried  to  get  off  at  the  time 
and  place  as  directed  by  the  conductor,  and  in 
so  doing  was  injured,  etc.  The  defendant 
pleaded  general  and  special  demurrers,  general 
denial,  and  alleged  contributory  negligence  up- 
on the  part  of  plaintiff  in  jumping  off  the 
moving  train  In  the  darkness.  Verdict  and 
judgment  were  in  plaintiff's  favor  for  $250. 

There  was  no  error  in  overruling  the  demur- 
rers. The  petition,  upon  its  face,  does  not  al- 
lege facts  showing  that  the  appellee  was 
guilty  of  contributory  negligence  in  alighting 
from  the  train  under  the  circumstances. 

The  court,  on  the  question  of  liability  of 
the  railway  company,  instructed  the  jury  as 
follows:  "If  you  believe  from  the  evidence 
that  the  plaintiff  was  a  passenger  on  one  of 
the  trains  of  defendant,  and  had  paid  his  fare 
from  Milano  to  Gause,  and  that  he  was  prom- 
ised by  the  conductor  on  said  train  that  said 
train  would  be  stopped  at  Gause  for  a  time 
sufficiently  long  to  allow  plaintiff  to  alight 
from  said  train  of  cars,  and  when  said  train 
arrived  at  Gause  it  was  not  stopped  at  the 
usual  place  for  stopping  for  passengers  to 
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alight  from  said  can,  but  that  plaintiff  was 

Instructed  by  the  conductor  to  alight  from  said 
train  of  cars,  and  that  plaintiff  was  at  the 
time  ignorant  of  the  danger  of  jumping  from 
a  moving  train,  but  was  made  to  believe  by 
said  conductor  or  other  agent  and  employe 
of  defendant  that  he  could  safely  get  off  of 
said  train  of  cars  at  the  time,  and  did  Jump 
from  same,  and  thereby  injured  himself,  then 
you  will  find  for  the  plaintiff  such  actual  dam- 
ages as  the  evidence  shows  will  be  a  fair  and 
reasonable  compensation  to  plaintiff  for  the 
injuries  sustained.  A  passenger  riding  on  a 
train  of  cars  is  required  to  use  such  care  and 
diligence  In  getting  off  the  train  as  a  prudent, 
cautious,  and  competent  person  would  use  un- 
der similar  circumstances,  and  the  want  of 
such  diligence  on  the  part  of  plaintiff  in  alight- 
ing from  said  train  of  cars  would  prevent 
him  from  recovering  a  Judgment  against  de- 
fendant" There  is  evidence  in  the  record 
which  authorized  the  court  to  give  the  charge 
quoted.  The  effect  of  the  verdict  is  that  the 
Jury  gave  credence  to  the  facts  in  the  record, 
which  shows  that  the  plaintiff  was  in  the  ex- 
ercise of  proper  care  at  the  time  that  he 
alighted  from  the  train,  and  that  he  was  in- 
experienced, and  that  he  relied  upon  the  in- 
structions of  the  conductor  that  there  was  no 
danger,  and  that  then  and  there  was  the  prop- 
er time  to  leave  the  train.  If  the  train  had 
been  going  at  a  rate  of  speed  that  it  was  dan- 
gerous to  leave  it,  and  that  it  was  so  obvious 
that  a  prudent  man  would  not  encounter  it,  a 
passenger  would  not  be  Justified  in  relying 
upon  the  advice  and  instructions  of  the  con- 
ductor that  he  could  alight  with  safety.  But 
there  is  evidence  in  the  record  which  would 
Justify  the  conclusion  that  the  train  was  not 
going  at  such  a  rate  of  speed  that  the  danger 
in  alighting  therefrom  was  obvious  to  a  man 
pf  Inexperience  in  the  movement  of  trains  and 
in  alighting  from  them.  The  rule  of  law  ap- 
plicable to  the  facts  consistent  with  the  ver- 
dict is  as  follows:  "A  passenger  is  not  guilty 
of  negligence  per  se  In  Jumping  from  a  mov- 
ing train  by  the  advice  or  order  of  the  conduc- 
tor or  other  authorized  servant  of  the  carrier, 
on  whose  opinion  or  judgment  in  the  matter 
he  has  a  right  to  rely,  If  the  danger  of  such 
act  would  not  be  apparent  to  a  man  of  ordi- 
nary prudence.  Railroad  Co.  v.  Schaufler,  75 
Ala.  142;  Railroad  Co.  v.  Winn,  93  Ala.  309, 
9  South.  509;  Railroad  Co.  v.  Person,  49  Ark. 
182,  4  a  W.  795;  Railroad  Co.  v.  Cantrell,  40 
Am.  Rep.  105;  Railroad  Co.  v.  McCurdy,  45 
Ga.  288;  McCaslin  v.  Railway  Co.,  93  Mich. 
553,  53  X,  W.  724;  Railroad  Co.  v.  Krouse, 
30  Ohio  St  222."  Railway  Co.  v.  Brown 
(Tex.  Civ.  App.)  23  S.  W.  618;  Railway  Co.  v. 
Bingham  (Tex.  Civ.  App.)  21  S.  W.  569;  Rail- 
road Co.  v.  Viney  (Tex.  Civ.  App.)  30  S.  W. 
252. 

At  the  request  of  the  defendant,  the  court 
gave  the  following  instruction:  "If,  from  the 
evidence,  you  believe  that  the  plaintiff,  in 
Jumping  or  stepping  from  the  moving  train, 
sustained  some  or  all  of  the  hurts  of  which 


he  complains,  then  he  cannot  recover,  even  if 
you  find  that  he  was  not  in  so  doing,  guilty 
of  negligence,  unless  you  further  find  from 
the  evidence  that  the  agents  and  servants  of 
defendant  in  charge  of  the  train  commanded, 
directed,  and  invited  plaintiff  to  leave  the 
train  while  in  motion,  and  that  plaintiff  in  so 
doing  acted  as  would  have  acted  a  person  of 
ordinary  prudence.  And  in  this  connection, 
you  are  further  Instructed  that  a  command, 
direction,  or  invitation  given  by  an  agent  or 
servant  of  defendant  to  disembark  from  a 
moving  train  will  not  make  defendant  liable 
for  resulting  Injuries  If  a  person  of  ordinary 
prudence  would  not  have  acted  upon  such 
command,  direction,  or  invitation."  This 
charge,  when  considered  in  connection  with 
the  main  charge  of  the  court  as  quoted,  cor- 
rectly presents  all  of  the  Issues  arising  from 
the  evidence,  and  it  was  unnecessary  for  the 
court  to  further  instruct  the  jury  on  the  ques- 
tions submitted  in  the  special  charges  which 
were  refused.  There  was  sufficient  evidence 
of  physical  injuries  upon  which  to  base  a 
submission  of  Injury  arising  from  mental  suf- 
fering, and  as  to  this  Item  it  was  not  essen- 
tial, In  order  for  the  plaintiff  to  recover  for 
damages  sustained  for  mental  anguish,  that 
he  should  prove  an  amount  or  sum  covering 
the  injuries  in  this  respect. 

The  language  used  by  counsel  in  his  argu- 
ment as  complained  of  in  the  fourteenth  as- 
signment of  error,  is  not  ground  for  reversal. 
We  have  carefully  considered  the  questions 
raised  in  the  sixth  assignment  of  error,  and 
those  raised  in  the  other  assignments  that  are 
not  specially  noticed.  We  find  no  error  In  the 
record,  and  the  judgment  Is  affirmed.  Af- 
firmed. 


HOLMES  et  al.  v.  STOXE. 
(Court  of  Civil  Appeals  of  Texas.    May  17, 
1899.) 

EXECUTORS — POWER  TO  SELL  HOMESTEAD— 
RIGHT  TO  OBJECT. 
Where  a  husband  dies,  leaving  as  the  only 
constituent  member  of  his  family  his  wife,  in 
whom  by  law  and  by  her  husband's  will  the 
homestead  rights  vest,  a  child,  who  Is  a  devisee 
of  a  portion  of  the  remainder,  cannot  question  the 
power  of  the  executor  to  sell  the  homestead  un- 
less it  affirmatively  appears  that  the  sale  was 
not  to  pay  debts  and  legacies. 

Appeal  from  district  court,  Collin  county; 
J.  E.  DUlard,  Judge. 

Action  by  Lucy  S.  Holmes  and  husband 
against  W.  H.  Stone.  From  a  judgment  en- 
tered on  a  verdict  instructed  for  defendant, 
plaintiffs  appeal.  Affirmed. 

E.  F.  Brown  and  Woods  &  Holt,  for  appel- 
lants.  Abernathy  &  Beverly,  for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  Lucy 
8.  Holmes,  Joined  by  her  husband,  W.  H. 
Holmes,  to  recover  of  appellee  a  portion  of 
a  parcel  of  Ifcnd  described  by  metes  and 
bounds,  the  number  of  acres  not  being  given. 
The  case  was  tried  by  Jury,  and  a  verdict  In 
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structed  for  appellee,  upon  which  Judgment 
was  entered. 

It  was  proven  that  In  1880  John  Hoffman 
died,  leaving  the  following  will:  "First.  I  di- 
rect'that  all  my  just  debts  and  funeral  char- 
ges shall,  by  my  executor  hereinafter  named, 
be  paid  out  of  my  estate  as  soon  after  my  de- 
cease as  shall  be  found  convenient.  Second. 
I  give  and  bequeath  unto  my  faithful  and  be- 
loved wife,  Helen  M.  Huffman,  all  my  house- 
hold and  kitchen  furniture,  silver  plate  and 
ware,  books,  pictures,  my  pair  of  horses  and 
buggy,  and  all  property  exempt  from  forced 
sale  by  the  laws  of  this  state,  and  the  sum 
of  four  thousand  dollars,  to  be  paid  to  her  by 
my  executor  within  twelve  months  after  my 
decease,  to  have  and  to  hold  the  same  unto 
the  said  Helen  N.  Huffman,  her  heirs  and  le- 
gal representatives,  forever.  I  also  give  to 
her  the  use  of  my*  dwelling  house,  lots,  gar- 
dens, orchards,  and  all  appurtenances  to  the 
same  belonging,— the  same  being  the  place 
where  I  now  reside,  situated  In  Collin  county, 
—to  have  and  to  hold  the  same  unto  the  said 
Helen  N.  Huffman  during  her  natural  life. 
I  also  desire  that  the  net  proceeds  arising 
from  the  rent  of  all  lands  and  tenements  be- 
longing to  my  estate  be  paid  to  my  said  wife, 
the  said  H.  N.  Hoffman,  annually  by  my  exec- 
utor, to  do  with  as  she  may  deem  proper,  so 
long  as  she  may  live.  Third.  *  *  *  I  de- 
sire and  direct  that  all  the  residue  of  my  es- 
tate remaining  after  the  death  of  my  said 
wife  shall  be  equally  divided  among  my  said 
children,  or  their  heirs,  share  and  share  alike, 
taking  into  account  the  said  advancements 
above  specified:  provided  that,  if  my  heir  or 
heirs  deny  or  controvert  having  received  said 
amounts,  they  shall  not  be  entitled  to  any- 
thing more  from  my  estate,  and  I  direct  that 
my  said  estate  be  divided  equally  as  afore- 
said among  the  other  heirs  which  shall  not 
deny  and  controvert  the  amounts  to  them 
charged.  Fourth.  It  Is  my  will  that  no  other 
action  be  had  In  the  county  court  In  the  ad- 
ministration of  my  estate  than  to  prove  and 
record  this  will,  and  to  return  an  inventory 
and  appraisement  of  my  estate.  I  authorize 
and  empower  my  executor  to  sell  and  dispose 
of  any  portion  of  my  said  estate  at  public  or 
private  sale  In  a  manner  that  may  be  best  for 
the  purpose  of  paying  my  just  debts  and  lega- 
cies herein  bequeathed,  saving  and  excepting 
from  such  sale  and  disposition  that  portion  of 
my  estate  specially  devised,  and  authorize  and 
empower  and  direct  my  executor  to  sell  on  a 
credit  of  twelve  (12)  months  all  property  re- 
maining on  hand  at  the  decease  of  my  said 
wife,  and  upon  the  payment  of  the  purchase 
money  of  the  same  to  divide  the  net  proceeds 
as  directed  heretofore  in  the  3rd  division  of 
this  will."  That  part  of  the  third  paragraph 
omitted  showed  the  amounts  of  advancements 
made  to  the  children  of  the  testator.  The 
will  was  properly  probated,  and  Joseph  W. 
Baines  was  appointed  executor.  John  Huff- 
man left  surviving  him  his  wife,  Helen.  N. 
Huffman,  and  11  children;  Lucy  S.  Holmes 


being  among  the  number.  Mrs.  Huffman 
was  the  only  member  of  the  family  of  John 
Huffman  at  the  date  of  his  death,  and  she 
afterwards  married  two  men  named  Douthltt. 
The  debts  and  legacies  amounted  to  $6,500, 
and  the  lands  and  personal  property  were  sold 
to  pay  the  same;  and  among  the  land  so  sold 
was  the  homestead  of  Mrs.  Huffman,  she 
buying  the  homestead,  of  which  the  land  in 
controversy  Is  a  part  Mrs.  Huffman  sold  to 
appellee. 

The  contention  of  appellants  is  that,  the 
land  being  the  homestead,  the  executor  had 
no  authority  to  sell  the  same  to  pay  the  debts 
and  legacy.  When  John  Huffman  died,  leav- 
ing no  constituent  member  of  his  family  ex- 
cept his  wife,  the  homestead  right  was  vest- 
ed in  her  by  law,  as  It  was  by  the  terms 
of  the  will,  and  she  alone  could  complain  of 
a  sale  of  the  homestead.  She  not  only  did 
not  object  to  the  sale,  but  became  the  pur- 
chaser, and  afterwards  sold  the  land  to  ap- 
pellee. So  far  as  appellants  are  concerned, 
the  homestead  occupied  the  same  position' 
that  the  balance  of  the  property  did,  and,  un- 
less it  affirmatively  appeared  that  the  land 
was  not  sold  to  pay  off  the  debts  and  legacies, 
j  they  have  no  cause  of  complaint.  The  judg- 
ment is  affirmed. 


FOTJKE  v.  BKENOLE.1 

(Court  of  Civil  Appeals  of  Texas.    May  3, 
1899.) 

ASSIGNMENT  OF  ERROR — SUFFICIENCY— PART- 
NERSHIP—WHAT  CONSTITUTES. 

1.  An  assignment  of  error  dealing  with  two 
distinct  propositions  cannot  be  considered. 

2.  Where  one  furnishes  another  with  property 
to  use  in  carrying  on  a  business,  stipulating  for  a 
share  of  the  profits  as  compensation,  it  makes 
him  a  partner  in  the  business. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot,  Judge. 

Action  by  C.  O.  Brengle  against  Claude 
Fouke.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Henry  &  Henry,  for  appellant  Vaughan 
&  Vaughan,  for  appellee. 

JAMES,  C.  J.  The  assignments  complain- 
ing of  the  refusal  of  a  continuance  of  the  over- 
ruling of  the  general  and  special  demurrers 
are  not  well  taken. 

The  foundation  of  the  action  was  the  fail- 
ure of  the  warehouseman  to  insure  plaintiff's 
goods  against  fire  for  the  latter's  benefit,  as  It 
was  alleged  and  proved  he  contracted  to  do. 
The  question  Is  one  of  breach  of  contract,  and 
not  of  negligence.  Hence  there  is  nothing  in 
the  sixth  assignment. 

The  eighth  assignment  of  error  is  not  enti- 
tled to  be  considered,  as  It  deals  with  two 
distinct  grounds  of  error  or  propositions.  In- 
surance Co.  v.  Chownlng,  86  Tex.  654,  26  S. 
W.  982. 

*  Rehearing  denied  June  7,  1899. 
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The  ninth  assignment  Is  not  sustained,  be- 
cause there  was  evidence  of  the  market  value 
of  the  property  at  the  time  and  place  where 
burned.  There  is  nothing  in  the  assignment 
referring  to  an  objection  to  the  evidence  on 
the  ground  that  the  witness  was  not  quali- 
fied to  testify  as  to  the  value  of  the  goods. 

The  only  matter  of  error  which  has  the  sem- 
blance of  merit  and  which  requires  discussion 
is  that  the  evidence  failed  to  show  that  ap- 
pellant, Fouke,  was  liable  as  a  partner  of  L. 
J.  Culley.  It  appears  from  the  evidence  that 
L.  J.  Culley  Was  manager  of  the  Texarkana 
Transfer  &  Storage  Company,  and  appellant, 
Claude  Fouke,  made  an  arrangement  with 
Culley  by  which  Fouke  rented  to  Culley,  man- 
ager, for  use  in  the  said  transfer  and  storage 
business,  two  warehouses  and  fixtures,  and  & 
team,  wagon,  and  harness,  for  which  he  was 
to  be  paid  $15  per  month,  and  one-third  of  the 
profits  of  the  business,  If  any,  over  and  above 
the  running  expenses.  The  arrangement  was 
made  at  the  time  at  or  before  the  business 
was  commenced.  The  evidence  does  not  oth- 
erwise connect  appellant,  Fouke,  with  par- 
ticipation in  the  business;  and  the  circumstan- 
ces relied  on  as  tending  to  indicate  that  the 
real  relation  of  Fouke  to  the  concern  was  part- 
ner, instead  of  lessor,  do  not  appear  to  us  to 
be  of  any  force.  The  question  Is,  after  all, 
whether  or  not  the  fact  that  Fouke  furnished 
the  concern  property  for  use  in  Its  business, 
stipulating  for  a  share  of  the  profits  of  the 
business  as  compensation  for  Its  use,  made 
him  a  partner.  The  case  of  Cothran  v.  Mar- 
maduke,  60  Tex.  370,  decides  the  question  in 
the  affirmative;  and  the  doctrine  of  this  case 
has  never,  so  far  as  we  know,  been  ques- 
tioned in  this  state,  and  -  la  Buzard  v.  Bank, 
67  Tex.  83,  2  S.  W.  64,  and  Brown  v.  Watson, 
72  Tex.  216, 10  S.  W.  396,  has  been  cited  with- 
out disapproval.  We  can  see,  and  there  is, 
no  distinction  between  a  case  where  money  is 
furnished  and  a  case  where  other  means  to 
carry  on  business  is  furnished;  the  compen- 
sation agreed  on  in  either  case  being  a  share 
in  the  profits  of  the  business.  While  we  doubt 
its  soundness,  it  has  become  the  recognized 
rule  in  this  state,  and  was  recently  followed 
by  the  court  of  civil  appeals  at  Dallas,  in 
DIUey  v.  Abrlght  48  S.  W.  548.  We  therefore 
affirm  the  judgment  Affirmed. 


SMITH  v.  BOARD. 
(Court  of  Civil  Appeals  of  Texas.    May  11, 
18!».) 

NOTES— ATTORNEY'S  FEES— JUDGMENT- 
SUFFICIENCY  OF  PETITION. 

Where  a  petition  on  a  note  which  provides 
for  attorney's  fees  in  case  it  is  placed  in  an  at- 
torney's hands  for  collection  fails  to  allege  that 
it  was  placed  in  an  attorney's  hands,  judgment 
by  default  cannot  include  attorney's  fees. 

Error  from  district  court,  Brazos  county; 
W.  G.  Taliaferro,  Judge. 

Action  by  A.  G.  Board,  as  administrator  of 
the  estate  of  J.  B.  Conway,  deceased,  against 


R.  ti.  Smith.  Judgment  by  default  was  ren- 
dered for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Sam  R.  Henderson,  for  plaintiff  in  error. 

GARRETT,  C.  J.  A.  G.  Board,  as  adminis- 
trator of  the  estate  of  J.  B.  Conway,  deceased, 
brought  this  suit  in  the  district  court  of  Bra- 
zos county  against  the  plaintiff  In  error  for 
recovery  upon  three  promissory  notes,  dated 
16th  of  November,  1893,  for  $425  each,  which 
provided  that,  If  said  notes  were  put  in  the 
hands  of  an  attorney  for  collection,  the  maker 
should  pay  10  per  cent,  of  the  principal  and 
interest  In  addition  as  attorney  fees.  The 
notes  were  not  paid,  and  suit  was  brought  up- 
on them  for  collection  of  the  amount  due 
thereon,  and  10  per  cent  thereof  as  attorney 
fees  mentioned  therein.  The  petition  alleged 
due  execution  of  the  notes'  the  agreement  to 
pay  attorney  fees,  and  averred  liability  on  the 
part  of  the  maker  to  pay  the  amount  found 
to  be  due  thereon,  Including  attorney  fees  for 
the  collection  thereof,  but  failed  to  allege  that 
the  notes  had  been  placed  in  the  hands  of  an 
attorney  for  collection.  When  the  case  was 
called  for  trial  below,  the  defendant  failed  to 
appear,  and  judgment  was  rendered  against 
him  by  default  for  the  full  amount  of  the 
notes,  principal  and  interest  and  10  per  cent 
thereon  as  attorney  fees  as  provided.  The  de- 
fendant has  prosecuted  this  writ  of  error,  and 
seeks  to  reverse  the  Judgment  of  the  court 
below  on  the  ground  that  there  was  no  allega- 
tion in  the  petition  that  the  notes  had  been 
placed  in  the  hands  of  an  attorney  for  collec- 
tion, in  support  of  the  judgment  rendered  for 
attorney  fees.  Upon  the  authority  of  the  case 
of  Maddox  v.  Craig,  80  Tex.  600, 16  S.  W.  328, 
this  contention  must  be  sustained.  The  Judg- 
ment of  the  court  below  will  be  reversed,  and 
judgment  will  be  here  rendered  in  favor  of 
plaintiff  in  the  court  below  for  the  amount  of 
the  notes,  principal  and  Interest  only,  and  the 
costs  of  the  court  below,  but  the  costs  of  the 
proceeding  in  error  to  this  court  will  be  ad- 
judged against  him.   Reversed  and  rendered. 


SAYERS  v.  DAVIS  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    May  18, 
1899.) 

APPEAL— DIRECTING  VERDICT. 

Where,  in  trespass  to  try  title,  the  land  de- 
scribed in  plaintiffs  pleadings  is  not  that  em- 
braced in  her  chain  of  title,  it  is  proper  to  di- 
rect verdict  for  defendant. 

Appeal  from  district  court,  Angelina  coun- 
ty; Tom  C.  Davis,  Judge. 

Action  by  Clauda  Savers  against  J.  W. 
Davis  and  others.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appealed.  Affirmed. 

Mantooth  &  Townsend,  for  appellant  J. 
T.  &  J.  W.  Davis  and  A.  Chesnutt  for  appel- 
lees. 

i  Writ  of  error  denied  by  supreme  court. 
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PLEASANTS,  J.  This  suit  was  brought  by 
appellant  to  recover  100  acres  of  land,  a  part 
of  640  acres  patented  to  R.  K.  Goodloe,  In 
Angelina  county.  The  defendants  answered 
by  general  denial  and  statute  of  limitations. 
There  was  much  testimony  before  the  Jury 
tending  to  show  title  by  prescription  in  the 
plaintiff  to  a  part  of  this  640  acres  of  land, 
though  there  was  some  conflict  In  the  evi- 
dence on  this  Issue.  It  would  seem  from  the 
evidence  that  it  would  be  only  by  prescrip- 
tion under  the  statute  of  limitations  that  the 
plaintiff  could  recover,  since  she  deralgns  ti- 
tle under  the  pre-emption  claim  of  one  whose 
location  was  upon  patented  land.  After  bear- 
ing the  evidence  the  Judge  instructed  the  Jury 
to  return  a  verdict  for  the  defendants,  which 
the  jury  did,  and  a  judgment  was  rendered 
for  the  defendants.  There  are  several  assign- 
ments of  error  made  by  appellant,  but  they 
will  not  be  discussed  or  decided,  since  we  are 
of  the  opinion,  after  an  inspection  of  the  rec- 
ord, that  the  land  described  in  the  pleadings 
of  the  plaintiff  is  not  that  embraced  In  her 
chain  of  title.  The  land  described  in  the  pe- 
tition is  In  another  part  of  the  640-acre  tract 
than  that  described  in  her  title,  and  therefore 
the  action  of  the  judge  in  instructing  a  ver- 
dict for  the  defendants  should  be  sustained 
by  this  court  The  judgment  is  affirmed. 
Affirmed. 


WESTERN  UNION  TEL.  00.  v.  WILSON.i 

(Court  of  (3vil  Appeals  of  Texas.   April  27, 
1889.) 

TELEQRAMB — FAILURE  TO  DELIVER— 
LIABILITY. 

A  telegram  stating  that  the  mother  of  the 
person  to  whom  it  is  sent  is  very  low  is  suffi- 
cient to  notify  the  telegraph  company  that  the 
proximate  consequence  of  its  failure  to  deliver 
with  proper  diligence  would  be  to  deny  such  per- 
son an  opportunity  to  attend  his  mother's  fu- 
neral, so  as  to  render  it  liable  for  such  failure, 
it  being  unnecessary  that  the  message  state  the 
place  of  burial. 

Appeal  from  district  court,  Angelina  county; 
Tom  a  Davis,  Judge. 

Action  by  J.  E.  Wilson  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirm- 
ed. 

Norman  G.  Kittrell,  for  appellant  Man- 
tooth  &  Townsend,  for  appellee. 

WILLIAMS,  J.  The  only  reason  assigned 
for  reversal  of  the  judgment  Is  alleged  error 
in  the  refusal  of  the  court  below  to  sustain 
an  exception  which  asserted  that  the  petition 
was  insufficient  because  the  damages  sued  for 
were  too  remote.  The  damages  claimed  were 
alleged  to  have  been  sustained  In  the  inabili- 
ty of  plaintiff  to  attend  the  funeral  of  his 
mother,  resulting  from  negligent  delay  of  de- 
fendant in  delivering  a  telegram  advising  him 
of  her  illness.   The  facts  alleged,  so  far  as 

*  Writ  of  error  denied  by  supreme  court. 


they  are  necessary  to  the  decision,  are  that 
plaintiff's  mother,  Mrs.  Wilson,  resided  at 
Sprlngdale,  Ark.,  his  sister,  Mrs.  Gladden,  at 
Purdy,  Mo.,  and  himself  at  Luf  kin,  Tex.  Mrs. 
Wilson,  being  at  Purdy  on  a  visit  to  Mrs. 
Gladden,  became  dangerously  ill,  and  on  June 
28,  1898,  Mrs.  Gladden  delivered  to  appellant, 
for  transmission  and  delivery  to  appellee,  a 
message  In  these  words:  "Ma  Is  very  low. 
[Signed]  Kate  Gladden."  Defendant  negli- 
gently failed  to  deliver  this  message  to  plain- 
tiff until  after  3  a.  m.  of  June  29,  1898.  Mrs. 
Wilson  died  June  29th,  and  was  buried  at 
noon  on  June  30,  1898,  at  Sprlngdale,  Ark. 
Had  the  message  been  delivered,  as,  with, 
proper  diligence  on  defendant's  part,  it  could 
have  been,  at  any  time  before  3  a.  m.  of  the 
29th,  plaintiff  could  and  would  have  taken  the 
trainjeaving  Lufkin  at  that  hour,  and  have 
beeh^resent  at  the  funeral;  Sprlngdale  being 
on  the  railroad  which  he  would  have  traveled 
going  from  Lufkin  north,  and  between  that 
point  and  Purdy. 

The  point  urged  is  that  the  message  was 
not  sufficient  to  put  appellant  upon  notice  that 
a  proximate  consequence  of  the  failure  to  de- 
liver it  would  be  a  denial  to  plaintiff  of  the 
opportunity  to  attend  his  mother's  funeral. 
We  are  unable  to  see  that  the  case  is  distin- 
guishable from  that  of  Loper  v.  Telegraph. 
Co.,  70  Tex.  689,  8  S.  W.  600,  and  subsequent 
cases,  which  have  approved  the  decision  there- 
in, in  which  it  is  held,  in  effect,  that  such  a 
message  puts  the  telegraph  company  on  no- 
tice that  the  sick  person  may  probably  die, 
and  the  sendee  of  the  message  may  desire  to> 
attend  the  funeral.  Telegraph  Co.  v.  Ed- 
mondson,  91  Tex.  209,  42  S.  W.  549;  Tele- 
phone Co.  v.  Seiders,  9  Tex.  Civ.  App.  431,  29 
S.  W.  258;  Telegraph  Co.  v.  Kinsley,  8  Tex, 
Civ.  App.  527,  28  S.  W.  831.  We  do  not  con- 
sider the  place  at  which  the  burial  may  take 
place  as  of  any  consequence,  except  as  Its  lo- 
cality may  affect  the  party's  ability  to  reach 
it  and  therefore  hold  that  it  is  unnecessary 
that  the  message  should  convey  any  notice  as- 
to  such  place.  Affirmed. 


COLBERT  et  al.  v.  BROWN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  4,  . 
1899.) 

REVIEW-^JUDGMENT— MOTION  TO  SET  ASIDE 
DEFAULT — DISCRETION. 

1.  Every  intendment  in  favor  of  a  judgment 
must  be  indulged  where  there  is  no  statement  of 
the  facta  in  evidence  on  the  trial,  nor  conclusions 
of  facts  or  law  found  by  the  judge  in  the  tran- 
script on  an  appeal  from  a  refusal  to  set  it  aside. 

2.  A  judgment  refusing  to  set  aside  a  default 
decree  and  to  grant  a  new  trial  will  be  affirmed 
where  the  evidence  in  support  of  the  motion  does 
not  show  an  abuse  of  discretion  in  refusing  it 

Error  from  district  court,  Harris  county; 
William  H.  Wilson,  Judge. 

Suit  by  Adeline  and  Anderson  Colbert 
against  L.  E.  Brown  and  another.  There  was 
a  judgment  refusing  to  set  aside  a  decree  in 
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favor  of  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed. 
Boyd  &  Thompson,  for  plaintiffs  in  error. 

PLEASANTS,  J.  This  is  an  appeal  from  a 
judgment  of  the  district  court  of  the  Fifty- 
Fifth  Judicial  district  refusing  the  motion  of 
appellants  to  vacate  and  set  aside  a  decree 
rendered  in  cause  No.  20,078,  wherein  appel- 
lants were  plaintiffs  and  appellees  were  de- 
fendants, and  to  grant  plaintiffs  a  new  trial. 
The  case  is  this:  The  appellants  sued  appel- 
lees to  remove  cloud  from  title  to  lot  No.  4,  in 
block  4,  In  the  city  of  Houston,  Tex.  The  suit 
was  filed  on  the  9th  of  November,  1806,  and 
the  petition  alleged  that  plaintiffs  were  the 
owners  of  said  lot,  and  had  been  in  peaceable 
possession  of  the  same  from  April  27,  1880,  up 
to  April  30,  1896;  at  which  latter  date,  hav- 
ing need  of  money  to  pay  the  taxes  on  said 
lot,  they  borrowed  of  defendant  L.  E.  Brown 
the  sum  of  $30,  and  to  secure  the  payment  of 
said  sum  to  Brown  they  executed  to  him  a 
warranty  deed  to  said  lot,  but  that  It  was  well 
understood  and  agreed  between  them  and  the 
said  Brown  that  said  deed  was  intended  as  a 
mortgage  only;  and  that  afterwards,  on  the 
19th  of  September,  1896,  plaintiffs  then  being 
in  possession  of  said  premises,  and  occupying 
same  as  their  homestead,  the  said  Brown  pre- 
tended to  sell  and  transfer  said  property  to  de- 
fendant John  Coss,  and  which  pretended  sale 
and  transfer  Is  evidenced  by  a  deed  of  con- 
veyance from  Brown  to  Coss,  and  which  deed 
Is  duly  recorded  in  the  deed  records  of  Harris 
county;  and  plaintiffs  charge  such  sale  and 
transfer  was  and  Is  fraudulent,  and  that  same 
was  effected  through  fraud  and  collusion  be- 
tween the  said  Brown  and  the  said  Coss,  and 
that  the  said  Coss  knew  at  the  time  of  said 
pretended  sale  that  the  deed  from  plaintiffs 
to  said  Brown  was  In  fact  but  a  mortgage. 
They  aver  that  the  deed  from  them  to  Brown 
and  that  from  Brown  to  Coss  constitute  a 
cloud  upon  their  title  to  said  lot,  and  they  pray 
for  citation  for  the  defendants,  and  that  upon 
hearing  of  the  cause  said  deeds  be  canceled, 
and  the  cloud  upon  their  title  be  removed, 
and  that  plaintiffs  be  quieted  In  their  posses- 
sion, and  for  costs  and  for  general  relief.  De- 
fendants were  cited,  and  duly  appeared  in  said 
cause,  and  on  February  1,  1897,  answered  by 
general  demurrer  and  general  denial.  The 
cause  was  set  for  trial  on  the  11th  of  June, 
1897,  and,  plaintiffs  falling  to  appear  on  said 
day,  a  continuance  was  granted,  and  the 
cause  was  set  for  some  day  In  the  October 
term,  1897;  and  on  the  11th  of  November, 
1897,  the  plaintiffs  again  failed  to  appear,  and 
on  said  day  the  defendant  Coss  filed  an  amend- 
ed answer,  and  a  cross  bill,  and  plea  in  recon- 
vention, in  which  pleadings  he  denies  all  and 
singular  the  allegations  of  the  plaintiffs'  peti- 
tion, and  avers  that  he  purchased  the  property 
In  controversy  from  defendant  Brown,  without 
notice  of  any  understanding  and  agreement 
between  plaintiffs  and  defendant  Brown  to  the 
effect  that  said  deed  from  plaintiffs  to  said 


Brown  was  intended  only  as  a  mortgage,  and 
that  he  had  no  knowledge  that  the  plaintiffs 
were  claiming  the  property  as  their  home- 
stead; that  he  purchased  the  same,  and  paid 
valuable  consideration  therefor,  after  being 
advised  by  counsel  that  the  title  to  the  prop- 
erty was  in  Brown;  and  he  further  avers  that 
the  plaintiffs  refuse  to  recognize  him  as  the 
owner  of  said  lot,  and  are  holding  the 
same  adversely  to  him;  that  he  is  the  own- 
er of  the  property,  and  prays  that  plain- 
tiffs take  nothing  by  their  suit,  and  that  he 
recover  the  property  from  their  possession, 
and  that  the  cloud  cast  upon  his  title  by  the 
conduct  of  plaintiffs  be  removed,  and  that  he 
recover  his  costs.   On  the  said  day,  November 
11,  1897,  the  court  rendered  Judgment  that 
plaintiffs  take  nothing  by  their  suit,  and  that 
the  defendant  Brown  go  hence  with  his  costs, 
and  that  the  defendant  Coss  recover  the  prop- 
erty in  controversy,  duly  describing  the  same, 
and  that  the  cloud  cast  upon  defendant's  title 
be  removed,  and  that  he  recover  his  costs. 
The  judgment  contains  this  recital:   "On  this 
11th  day  of  November,  1897,  the  above  num- 
bered and  entitled  cause  came  on  to  be  heard 
in  Its  regular  order,  when  the  plaintiffs  failed 
to  appear,  and  the  defendant  L.  E.  Brown  ap- 
peared In  person  and  by  attorney,  and  an- 
nounced 'Ready  for  trial,'  and  also  the  defend- 
ant John  Coss  appeared  In  person  and  by  at- 
torney, and  announced  'Ready  for  trial'  on  his 
cross  bill  and  plea  in  reconvention;   *   *  * 
and  no  jury  being  demanded,  the  cause  was 
submitted  to  the  court,  and,  after  hearing  the 
pleadings  and  evidence,  and  being  fully  advis- 
ed, the  court  is  of  the  opinion  that  the  plaintiffs 
ought  not  to  recover,  and  that  the  defendant 
L.  E.  Brown  ought  to  go  hence,  and  recover 
his  costs,  and  that  the  defendant  John  Coss 
ought  to  have  and  recover  of  and  from,  the 
plaintiffs,  Adeline  and  Anderson  Colbert,  the 
title  and  possession  of  the  property  herein- 
after described,  and  that  the  cloud  cast  on  de- 
fendant Coss'  title  by  the  plaintiffs  be  re- 
moved."  The  grounds  of  the  motion  for  new 
trial  were,  substantially,  that  plaintiffs  had 
no  knowledge  whatever  that  said  cause  was 
.  set  for  trial  on  the  11th  of  November,  1897,  or 
that  said  cause  was  being  tried  on  said  day; 
that  their  attorney  had  failed  to  give  them 
notice  that  the  cause  was  set  for  trial,  and 
that  he  abandoned  their  cause,  and  did  not 
notify  them  of  his  abandonment,  or  of  his 
Intention  to  do  so,  and  that  they  were  ignorant 
of  such  purpose  until  after  the  trial  of  the 
cause;  and  that  upon  the  day  the  cause  was 
set  for  trial  in  June,  1897,  plaintiff  Anderson 
Colbert  was  sick,  and  unable  to  attend  the 
court;  that  on  the  next  day  he  did  appear  la 
court,  and  was  advised  by  his  counsel  that  the 
cause  had  been  continued  until  the  October 
term,  and  that  he  would  have  it  set  for  trial, 
and  would  notify  plaintiff  of  the  time,  which 
plaintiff  averred  his  attorney  failed  to  do; 
and  further,  that  on  the  Uth  of  November, 
1897,  the  plaintiff  Adeline  Colbert  was  an  Im- 
portant witness  in  said  cause;  that  on  said 
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day  she  was  sick  in  bed,  and  could  not  have 
been  in  attendance  upon  the  court  on  said  day 
if  she  had  been  notified  that  the  cause  was  set 
down  for  trial  on  said  day.  The  motion  fur- 
ther avers  that  they  had  a  just  cause,  and  that 
the  averments  in  their  petition  were  true. 
This  motion  was  duly  filed,  and  was  supported 
by  the  affidavits  of  each  of  the  plaintiffs. 
There  was  a  counter  motion  by  the  defendant 
Coss,  in  which  he  averred  the  lot  in  contro- 
versy was  not  occupied  by  the  plaintiffs;  that 
the  same  adjoined  the  lot  on  which  plaintiffs 
resided;  and  further,  that  on  the  11th  of  No- 
vember, 1S97,  the  plaintiff  Adeline  Colbert 
■was  on  the  streets  of  the  city  of  Houston,  and 
in  apparent  good  health;  and  this  motion  was 
duly  filed  and  sworn  to  by  the  defendant  By 
the  affidavit  of  S.  E.  Tracy,  the  attorney  who 
brought  the  suit  for  plaintiffs,  it  appears  that 
be  notified  the  plaintiffs  that  the  cause  was 
set  for  trial  in  June,  1697,  and  upon  their  fail- 
ure to  appear  on  said  day  he  obtained  a  con- 
tinuance of  the  cause,  and  had  same  set  for 
some  day  in  the  October  term,— the  precise 
day  not  remembered,— and  that  he  gave  notice 
to  plaintiffs  of  the  day  on  which  the  case  was 
set  for  trial,  and  that  from  that  time  until  the 
12th  of  November,  1897,  he  neither  heard  from 
nor  saw  either  of  the  plaintiffs.  There  is  no 
statement  of  the  facts  iu  evidence  upon  the 
trial  of  the  cause,  nor  conclusions  of  fact  or 
of  law  found  by  the  judge,  in  the  transcript, 
and,  as  every  intendment  in  support  of  the 
judgment  must  be  Indulged,  and  as  the  evi- 
dence in  support  of  appellants'  motion  to  set 
aside  the  judgment  and  grant  them  a  new 
trial  does  not  show  an  abnse  by  the  judge 
of  his  discretion  in  refusing  the  motion,  the 
judgment  must  be  affirmed.  Affirmed. 


ZIMMERMAN  v.  PEARSON  et  al. 
(Court  of  Civil  Appeals  of  Texas.   May  18, 
1899.) 

TRESPASS  TO  TRY  TITLE— REPLEVIN  BOND- 
SURETIES— LIABILITY  FOR  COSTS— 
JUDGMENT. 

1.  The  sureties  on  a  replevin  bond  given  by 
the  occupant  of  land  sequestered  in  trespass  to 
try  title,  under  Rev.  St.  art.  4875,  requiring  such 
bond  to  be  conditioned  that  the  principal  will  not 
injure  the  land,  and  will  pay  the  value  of  the 
rents,  in  case  he  shall  be  condemned  to  do  so,  are 
not  liable  for  costs  of  suit. 

2.  In  trespass  to  try  title,  where-  the  land  is 
sequestered  and  replevied,  the  judgment  for  plain- 
tiff need  not  award  a  writ  of  possession  against 
sureties  on  the  replevin  bond. 

Appeal  from  district  court,  Houston  coun- 
ty; W.  H.  Gill,  Judge. 

Trespass  to  try  title  by  George  Zimmerman 
against  Aaron  Pearson.  Plaintiff  sequester- 
ed, and  defendant  replevied  the  land,  and 
judgment  was  rendered  against  defendant 
and  the  sureties  on  his  replevy  bond.  From 
an  order  of  the  court  reforming  the  judgment 
as  against  the  sureties,  plaintiff  appeals.  Af- 
firmed. 

Moore  &  Kline,  for  appellant  Moore  A 
Newman,  for  appellees. 


GARRETT,  C.  J.  The  appellant,  George 
Zimmerman,  as  plaintiff  below,  brought  this 
suit  as  an  action  of  trespass  to  try  title, 
against  Aaron  Pearson  for  the  tract  of  land 
described  in  the  petition.  He  sued  out  a 
writ  of  sequestration,  which  was  levied  upon 
the  land.  The  defendant,  Pearson,  replevied 
the  land,  giving  as  his  sureties  B.  S.  Elliott 
and  J.  H.  Gregg.  Amelia  Hawkins  interven- 
ed in  the  suit,  but  it  is  not  necessary  to  fur- 
ther notice  this  intervention.  The  case  was 
tried  by  the  court  without  a  Jury,  and  judg- 
ment was  rendered  In  favor  of  the  plaintiff 
against  Pearson  for  the  land  in  controversy, 
and  against  the  sureties  on  his  replevy  bond 
for  writ  of  possession  and  all  costs  of  suit. 
The  defendant,  Pearson,  and  his  sureties,  El- 
liott and  Gregg,  filed  a  motion  to  reform  the 
judgment  In  so  far  as  it  was  rendered  against 
the  sureties  on  the  replevy  bond.  The  court 
heard  the  motion,  and  granted  the  same,  and 
reformed  the  judgment  as  prayed  for.  The 
plaintiff  in  the  suit  below  has  appealed,  and 
complains  of  the  action  of  the.  court  as  error 
in  releasing  the  sureties  upon  the  replevy 
bond  from  liability  for  costs.  It  has  been  ex- 
pressly decided  that  the  sureties  upon  a  re- 
plevy bond  executed  in  accordance  with  the 
statute  for  the  replevy  of  real  estate  which 
has  been  sequestered  are  not  liable  to  have 
costs  of  the  suit  adjudged  against  them. 
Rev.  St  art  4875;  Henderson  v.  Brown 
(Tex.  Civ.  App.)  41  S.  W.  406.  And,  since 
the  sureties  upon  the  bond  are  not  parties  to 
the  suit,  it  would  not  be  error  for  the  judg- 
ment to  fail  to  award  a  writ  of  possession 
against  them.  The  judgment  of  the  court  be- 
low will  be  affirmed.  Affirmed. 


MOODY  et  al.  v.  FIRST  NAT.  BANK  OF 
ATHENS. 

(Court  of  Civil  Appeals  of  Texas.   May  10, 
1899.) 

APPEAL  —  STATEMENT  OP  PACTS  —  ATTACH- 
MENT—PETITION— PRAYER— WAIVER 
OF  PRIVILEGE. 

1.  Statement  of  facts  filed  2  days  after  the 
time  allowed  therefor  cannot  be  considered  under 
Eaylee'  Civ.  St.  art.  13S2,  allowing  it,  on  a  show- 
ing of  due  diligence,  to  obtain  the  approval  and 
signature  of  the  judge,  and  to  file  it  in  time,  and 
that  failure  to  file  it  in  time  was  not  due  to, 
fault  or  laches  of  the  party,  but  was  the  re- 
sult of  causes  beyond  bis  control,  where  it  is 
merely  shown  that  appellant  sent  a  statement 
to  the  other  party  on  the  seventh  of  the  10  days 
allowed  for  filing  it,  with  a  request  that  it  be 
returned  on  the  next  day,  which  was  done  with- 
out it  being  agreed  to,  and  that  on  the  next  day  it 
was  presented  to  the  trial  judge,  it  not  appearing 
when  it  was  approved,  or  what  was  done  with  it 
after  approval,  or  that  it  was  not  approved  in 
time  for  filing  within  the  10  days. 

2.  An  amended  petition  in  an  attachment  suit 
alleging  that  R.  and  G.  are  sotting  up  some  pre- 
tended claims  to  the  premises  levied  on,  that  their 
claims  are  fraudulent,  fictitious,  and  void  as 
against  plaintiff's  lien,  and  are  clouds  on  the  title 
to  the  premises,  is  sufficient  as  against  a  gener- 
al demurrer,  to  allow  proof  that  R.  and  G.  were 
setting  up  claims  under  defendant  in  the  attach- 
ment suit 
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3.  Defendants'  pleas  of  privilege  to  be  sued  in 
the  counties  of  their  domicile  are  waived,  not 
being  presented  to  the  court  for  action  at  the 
term  when  filed,  though  there  was  then  time  for 
them  to  be  heard,  the  case  having  gone  over  the 
term  at  defendants'  request. 

4.  Defendants,  after  waiving  the  privilege  to 
be  sued  in  the  counties  of  their  domicile,  cannot 
assert  the  privilege  of  being  sued  in  the  coun- 
ties where  the  land  involved  is  situated. 

5.  Where  the  affidavit  for  attachment  states 
that  defendants  are  indebted  to  plaintiff  in  the 
sum  of  $5,000,  and  makes  no  claim  for  interest 
and  attorney's  fees,  it  is  error  to  foreclose  the 
attachment  lien  for  a  greater  sum,  the  excess 
being  for  interest  and  attorney's  fees. 

Appeal  from  district  court,  Henderson  coun- 
ty; W.  H.  Gill,  Judge. 

Action  by  the  First  National  Bank  of  Ath- 
ens against  J.  D.  Moody  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reformed  and  affirmed. 

Cone  Johnson  and  T.  B.  Butler,  for  appel- 
lants. Faulk  &  Faulk  and  Richardson,  Wat- 
kins  &  Miller,  for  appellee. 

FLY,  J.  Appellee  sued  J.  D.  Moody  and 
H.  H.  Rowland  on  a  promissory  note  for 
$5,000,  bearing  Interest  at  10  per  cent,  and 
providing  for  the  same  per  cent  for  attor- 
ney's fees  In  case  It  became  necessary  to  in- 
stitute legal  proceedings  to  collect  the  debt 
The  note  was  signed  by  Moody,  and  indorsed 
by  H.  H.  Rowland.  Appellee,  simultaneous- 
ly with  filing  suit,  sued  out  writs  of  attach- 
ment for  the  sum  of  $5,000,  and  the  same 
were  levied  upon  lands  in  Henderson,  Navar- 
ro, and  Titus  counties.  In  an  amended  peti- 
tion It  was  alleged  that  B.  W.  Rowland  was 
setting  up  some  pretended  claim  to  the  land 
so  levied  upon  In  Navarro  county,  and  that 
T.  J.  Groce  was  "setting  up  some  pretended 
claim  to  the  land  and  premises  so  levied  up- 
on in  Titus  county;  that  said  claims  of  both 
defendants  Rowland  and  Groce  are  fraudu- 
lent, fictitious,  and  void  as  against  the  plain- 
tiff's said  lien,  and  are  clouds  upon  the  title  to 
said  premises,  and  will  prevent  the  same 
from  bringing  their  fair  value  upon  a  sale 
thereof."  B.  W.  Rowland  was  alleged  to  re- 
side in  Smith  county,  and  Groce  In  Galveston 
county.  H.  H.  Rowland  and  Moody  filed  a 
general  denial,  and  also  alleged  that  Rowland 
bad  paid  the  note.  The  defendants  Groce 
and  B.  W.  Rowland  filed  pleas  of  privilege  to 
'  be  sued  In  their  respective  counties,  and  then 
filed  pleas  of  misjoinder  of  persons  and  ac- 
tions, on  the  ground  that  Rowland  claimed 
only  the  land  In  Navarro  county,  and  Groce 
the  land  In  Titus  county.  The  pleas  were 
overruled,  and  they  then  filed  general  demur- 
rers and  general  denial.  There  was  a  trial 
by  the  court  which  resulted  in  a  judgment 
for  the  principal,  interest  and  attorney's  fees 
specified  In  the  note  against  Moody  and  H.  H. 
Rowland,  and  foreclosing  the  attachment  as 
against  all  the  defendants.  There  Is  no  state- 
ment of  facts  In  the  record,  and  it  is  urged 
by  appellants  that  its  omission  is  caused 
through  no  fault  or  omission  on  their  part 
It  is  provided  in  article  13S2,  Sayles'  Civ.  St, 


that  whenever  a  statement  of  facts  has  not 
been  filed  in  the  time  prescribed  by  law,  "and 
the  party  tendering  or  filing  the  same  shall 
show  to  the  satisfaction  of  the  courts  of  civil 
appeals  that  he  has  nsed  due  diligence  to  ob- 
tain the  approval  and  signature  of  the  judge 
thereto,  and  to  file  the  same  within  the  time 
in  this  chapter  for  filing  the  same,  and  that 
his  failure  to  file  the  same  within  said  time 
Is  not  due  to  the  fault  or  laches  of  said  party 
or  his  attorney,  and  that  such  failure  was 
the  result  of  causes  beyond  his  control,  the 
court  of  civil  appeals  shall  permit  said  state- 
ment of  facts  to  remain  as  part  of  the  record, 
and  consider  the  same  in  the  hearing  and  ad- 
judication of  said  cause,  the  same  as  if  said 
statement  of  facts  had  been  filed  In  time." 
It  Is  insisted  that  appellants  have  been  de- 
prived of  the  statement  of  facts  through  the 
fault  of  judge  or  attorney,  and  that  this 
should  cause  a  reversal  of  the  judgment 
There  are  two  affidavits  appended  to  the 
brief  of  appellants,— one  by  Cone  Johnson, 
one  of  the  attorneys  for  appellants;  and  the 
other  by  B.  W.  Rowland,  one  of  the  appel- 
lants. The  trial  court  adjourned  on  Septem- 
ber 30,  1898,  10  days  being  granted  In  which 
to  prepare  and  file  a  statement  of  facts.  It 
is  shown  by  the  affidavit  that  on  the  6th  of 
October  appellants'  counsel  sent  a  statement 
from  Tyler,  In  Smith  county,  prepared  by 
them,  to  counsel  for  appellee,  at  Athens,  in 
Henderson  county,  requesting  that  they 
should  examine  the  same,  agree  to  It  and  re- 
turn to  the  senders.  In  the  affidavit  of  Cone 
Johnson  It  Is  stated  that  he  requested  that 
the  statement,  whether  agreed  to  or  not 
should  be  returned  on  October  7th;  but  it  Is 
shown  by  a  letter  which  he  wrote  to  counsel 
for  appellee,  which  Is  appended  to  a  counter 
affidavit,  that  the  letter  was  written  on  the 
7th,  and  that  the  request  was  that  the  state- 
ment be  returned  by  the  noon  train  on  Octo- 
ber 8th.  The  statement  was  not  agreed  to 
by  appellee's  attorneys,  and  was  returned,  as- 
requested,  to  the  attorneys  for  appellants,  on 
the  noon  train  of  October  8th.  On  the  morn- 
ing of  the  0th  the  statement  was  presented 
to  the  trial  judge.  The  statement  of  facts  in 
the  record  was  filed  on  October  12th,  but 
when  It  was  approved,  or  what  was  done 
with  It  after  approval  until  Its  filing,  is  not 
shown.  It-may  have  been  prepared  on  Octo- 
ber 9th,  and  placed  in  the  hands  of  R.  B. 
Rowland,  who  handed  appellants'  statement 
to  the  judge,  and,  If  so,  no  reason  Is  shown 
why  It  was  not  sooner  filed.  There  Is  no  al- 
legation that  it  was  not  approved  in  time  for 
appellants  to  have  filed  it  on  October  10th, 
within  the  time  allowed  by  law.  No  ade- 
quate diligence  whatever  appears  to  have 
been  used  to  obtain  the  statement  of  facts. 
Some  effort  should  have  been  made  by  ap- 
pellants to  have  arrived  at  an  agreement 
with  appellee  on  the  statement  of  facts. 
Sending  a  prepared  statement  through  the 
mail,  with  the  request  that  appellee  agree  to  It 
and  return  it  whether  agreed  to  or  not  did 
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not  Indicate  any  effort  or  desire  for  an  agree- 
ment. It  was  natural  to  suppose  that  there 
■would  be  points  of  disagreement,  and  no  op- 
portunity was  offered  for  the  meeting  of  their 
minds  on  such  points.  The  statement  of 
facts  will  not  be  considered  by  this  court,  and 
there  is  no  merit  in  the  assignment  of  error 
which,  in  the  language  of  the  proposition 
thereunder,  seeks  a  reversal  on  account  "of 
the  failure  of  the  Judge,  or  by  reason  of  some 
fault  or  failure  on  the  part  of  the  attorneys 
for  the  opposite  party,"  in  connection  with 
the  preparation  of  the  statement  of  facts. 

The  contention  that  the  general  demurrer 
to  the  petition  should  hare  been  sustained 
cannot  be  acceded  to.  The  allegation  of 
claim  to  the  land  on  the  part  of  B.  W.  Row- 
land and  Groce  was  very  general;  but  the 
statement  that  they  were  setting  up  a  claim 
to  the  land  presented  a  cause  of  action,  and 
the  petition  was  not  subject  to  general  de- 
murrer. Being  protected  by  the  rule  that 
every  intendment  should  be  Indulged  In  its 
favor,  it  must  be  held  that  it  opened  a  way 
for  proof  that  the  claim  being  set  up  by  the 
two  appellants  mentioned  was  one  under  the 
parties  whose  property  had  been  attached. 
The  pleas  of  privilege  to  be  sued -in  the  coun- 
ties of  their  domicile  on  the  part  of  B.  W. 
Rowland  and  Groce  were  filed  in  the  district 
court  on  February  7, 1898,  and  were  not  pass- 
ed upon  by  the  court  until  September  SO, 
1898,  when  the  cause  was  called  for  trial. 
The  pleas  were  then  overruled  by  the  court, 
on  the  ground,  as  stated  in  a  qualification  of 
the  bill  of  exceptions,  that  the  "pleas  were 
filed  at  the  last  term  of  the  court,  and  were 
not  presented  to  the  court  for  action,  al- 
though there  was  time  at  the  said  term  for 
the  some  to  be  heard;  and,  in  addition  there- 
to, it  Is  shown  to  the  court  that  when  the 
said  cause  was  about  to  be  reached  and  called 
attorneys  for  said  defendants  requested  plain- 
tiff's attorneys,  by  wire,  to  continue  the  said 
cause,  and  charge  the  continuance  to  defend- 
ants, which  request  was  called  to  the  atten- 
tion of  the  court,  and  plaintiff's  attorneys 
agreed  to  the  same,  and  the  case  went  over 
for  the  term."  The  action  of  the  court  was 
not  erroneous,  but  is  fully  sustained  by  late 
rulings  of  the  supreme  court.  Aldridge  v. 
Webb,  46  S.  W.  224. 

On  September  29th,  long  after  appellants 
B.  W.  Rowland  and  T.  J.  Groce  had  waived 
their  privilege  of  being  sued  In  the  counties 
of  their  domiciles,  they  filed  a  plea,  which  is 
denominated  by  them  "a  plea  of  misjoinder 
of  persons  and  actions,"  which  seeks  to  avoid 
a  trial  in  Henderson  county,  either  on  the 
ground  that  defendants  owning  separate  in- 
terests In  different  tracts  of  land  cannot  be 
joined  In  a  suit  to  foreclose  an  attachment 
lien  on  such  lands,  or  on  the  ground  that  the 
lands  in  which  they  claimed  interests  were 
not  situated  in  Henderson  county.  The  exact 
point  Intended  to  be  raised  is  also  left  doubt- 
ful by  the  assignment  «f  error  which  pre- 


sents objection  to  the  action  of  the  court  In 
overruling  the  plea,  but  we  assume  that  the 
error  complained  of  Is  based  upon  the  fact 
that  none  of  the  land  claimed  by  the  appel- 
lants B.  W.  Rowland  and  T.  J.  Groce  was 
situated  in  Henderson  county,  and  that  by 
reason  thereof  the  appellants  were  entitled  to 
the  privilege  of  being  sued  in  the  respective 
counties  in  which  the  land  was  situated.  In 
the  case  of  De  La  Vega  v.  League,  64  Tex. 
205,  and  in  Bonner  v.  Hearne,  75  Tex.  242, 
12  S.  W.  38,  it  was  held  by  the  supreme  court 
that  the  requirement  of  the  statute  that  suits 
for  the  recovery  of  lands  should  be  brought 
In  the  county  where  the  land,  or  a  part  there- 
of, is  situated,  "is  not  a  matter  that  affects 
the  jurisdiction  of  the  district  courts  over  the 
subject-matter  of  controversies  about  the 
title  or  possession  of  lands.  Every  district 
court  In  the  state  has  cognizance  of  such 
suits.  The  requirements  as  to  the  county  in 
which  the  suit  may  be  brought  Is  a  mere  per- 
sonal privilege  granted  to  the  parties,  which 
may  be  waived,  like  any  other  privilege  of 
this  character."  Appellants  had  waived  the 
personal  privilege  of  being  sued  in  counties 
of  their  residences,  and  the  question  Is  pre- 
sented as  to  their  right  to  avail  themselves 
of  another  personal  privilege,— that  of  being  _ 
sued  in  the  county  in  which  their  respective ' 
lands  may  be  situated,— after  they  have  once 
surrendered  themselves  to  the  jurisdiction  of 
the  court  We  are  of  the  opinion  that  their 
waiver  of  personal  privilege  in  the  one  case 
was  a  waiver  for  all  purposes,  and  that  they 
cannot  assert  one  such  privilege,  lose  that  by 
neglect  or  indifference,  and  then  claim  the 
personal  privilege  to  be  sued  In  a  different 
county  on  another  and  different  ground.  The 
district  court  had  jurisdiction  of  the  subject- 
matter  of  the  suit,  and,  when  jurisdiction  was 
once  obtained  over  the  persons  of  appellants, 
it  was  jurisdiction  for  all  purposes  of  the 
suit.  Appellants  could  have  presented  both 
grounds  in  the  same  plea,  and  either  would 
have  been  good,  but  cannot,  long  after  waiv- 
er of  one  ground,  be  heard  to  present  an- 
other. 

In  the  affidavit  for  attachment  it  was  stat- 
ed that  J.  D.  Moody  and  H.  H.  Rowland 
were  "justly  Indebted  to  the  plaintiff  In  the 
sum  of  five  thousand  dollars,"  and  it  was  er- 
ror for  the  court  to  foreclose  the  attachment 
lien  for  the  sum  of  $6,367.73,  which  included 
$1,367.73  interest  and  attorney's  fees.  The 
case  of  Plggott  v.  Schram,  64  Tex.  447,  is 
cited  as  sustaining  the  judgment;  but,  while 
there  are  expressions  In  that  case-  that  might 
be  so  construed,  an  Inspection  of  that  case 
shows  that  in  the  affidavit  it  was  stated  that 
the  defendant  was  indebted  in  a  certain  sum, 
with  interest  at  a  certain  rate  from  a  certain 
date.  In  the  affidavit  in  this  case  no  Interest 
or  attorney's  fees  were  claimed.  The  judg- 
ment will  be  reformed  so  as  to  foreclose  the 
attachment  Hen  for  $5,000,  and,  as  reformed, 
will  be  affirmed. 
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McCONXELL  v.  COLEMAN  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.   June  7, 
1899.) 

COUNTIES— EXPENSES  OF"  KEEPING  PRISON- 
ERS— LIABILITY. 

By  Code  Cr.  Proc.  art.  1094,  a  county  is 
liable  for  the  expenses  of  keeping  prisoners  con- 
fined in  its  jail,  except  those  brought  from  an- 
other county  for  safe-keeping,  or  on  habeas  cor- 
pus, or  change  of  venue,  in  which  cases  the  coun- 
ty from  which  the  prisoner  is  brought  is  liable; 
and  hence  a  county  where  an  offense  was  com- 
mitted is  not  liable  for  expenses  of  keeping  the 
offender  in  another  county  where  he  was  appre- 
hended. 

Appeal  from  district  court,  Coleman  county; 
J.  O.  Woodward,  Judge. 

Action  by  J.  P.  McConnell  against  Cole- 
man county.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Sims  &  Snodgrass,  for  appellant  H.  H. 
Orr,  J.  A.  B.  Miller,  and  J.  K_  Baker,  for  ap- 
pellee. 

FISHER,  C.  J.  McConnell,  as  sheriff  of 
Sutton  county,  brought  this  action  against 
Coleman  county  to  hold  it  liable  for  the  ex- 
penses Incurred  by  him  In  the  safe-keeping 
and  custody  of  prisoners  in  Sutton  county  for 
offenses  committed  In  Coleman  county.  The 
prisoners,  when  confined  In  custody  In  Sutton 
county,  were  not  sent  there  for  safe-keeping, 
nor  were  they  carried  there  on  habeas  corpus 
process,  or  upon  change  of  venue,  but  they 
were  arrested  by  the  sheriff  of  Sutton  county 
for  offenses  committed  in  Coleman  county,  and 
were  confined  In  the  Jail  of  Sutton  county,  and 
It  was  during  this  time  that  the  expenses  were 
incurred.  The  sole  question  presented  is 
whether  Coleman  county  can  be  held  liable 
for  the  costs  and  expense  of  keeping  and  main- 
taining these  prisoners  while  In  the  custody 
of  the  sheriff  of  Sutton  county.  The  trial 
court  held  that  Coleman  county  was  not  lia- 
ble, and  with  this  ruling  we  agree.  The  sec- 
tion of  the  law  which  we  think  controls  the 
disposition  of  this  case  is  article  1094,  Code 
Cr.  Proc.,  which  Is  as  follows:  "Each  county 
shall  be  liable  for  all  expenses  Incurred  on  ac- 
count of  the  safe-keeping  of  prisoners  confin- 
ed In  their  respective  Jails  or  kept  under 
guard,  except  prisoners  brought  from  another 
county  for  safe-keeping  or  from  another  coun- 
ty on  habeas  corpus  or  change  of  venue,  in 
which  cases,  the  county  from  which  the  pris- 
oner is  brought,  shall  be  liable  for  the  expense 
of  his  safe-keeping."  Article  1105  goes  on 
to  provide  how  the  sheriff  shall  make  out  his 
account  for  expenses  incurred  for  the  keeping, 
support,  and  maintenance  of  prisoners  from 
another  county.  And  there  are  other  articles 
of  the  Code  of  Criminal  Procedure  which  state 
the  amounts  that  the  sheriff  may  be  entitled 
to,  and  the  items  of  expenses  for  which  he 
may  make  charges.  There  is  no  conflict  in 
the  several  provisions  of  the  statute  upon  this 
subject  There  is  no  uncertainty  about  the 
terms  or  the  language  of  the  article  quoted. 


It  expressly  states  that  each  county  shall  be 
liable  for  the  expenses  Incurred  on  account  of 
the  prisoners  confined  in  their  respective  Jails, 
with  three  enumerated  exceptions,  In  which 
die  liability  Is  Imposed  upon  another  county; 
that  is,  where  the  prisoner  is  carried  to  the 
county  for  safe-keeping  or  on  change  of  venue 
or  habeas  corpus.  There  Is  no  common-law 
liability  resting  upon  Coleman  county  in  a 
case  of  this  character,  and,  if  it  is  held  liable 
at  all,  we  must  look  to  some  statute  which  im- 
poses liability  upon  it  It  might  be  Just  to 
impose  liability  upon  the  counties  where  the 
crime  was  committed,  and  to  which  the  pris- 
oner properly  belongs;  but  the  legislature  has 
seen  fit  to  otherwise  regulate  the  matter,  and, 
of  course,  the  law  that  they  have  passed  upon 
the  subject  must  be  applied.  The  particulari- 
ty with  which  die  legislature,  in  the  section 
quoted,  pointed  out  the  Instances  in  which 
some  other  county  than  where  the  prisoner 
was  confined  should  be  held  responsible  for 
the  cost  of  bis  support  and  maintenance, 
would  seem  to  indicate  that  it  was  the  inten- 
tion that  the  liability  should  be  limited  to 
the  special  Instances  noted,  and  that  in  all 
other  respects  the  county  where  the  prisoner 
was  confined  should  be  liable  and  responsible 
for  his  support  and  maintenance,  and  for  other 
items  that  the  sheriff  was  allowed  by  law  to 
charge  in  connection  with  the  custody  of  the 
prisoner.  We  find  no  error  In  the  record,  and 
die  Judgment  is  affirmed.  Affirmed. 


LILES  v.  PRICE. 
(Court  of  Civil  Appeals  of  Texas.    May  10, 
1S99.) 

LANDLORD  AND  TENANT— LIEN — EXECUTION 
OF  NOTES— EVIDENCE. 
Evidence  that  one  purchased  horses  and 
farming  utensils  from  another,  giving  his  notes 
therefor,  and  that  he  thereafter  rented  a  farm 
from  the  seller,  does  not  show  that  the  giving  of 
the  notes  had  any  reference  to  the  renting  of 
the  farm,  and  the  owner  has  no  landlord's  lien 
by  virtue  thereof. 

Appeal  from  Ellis  county  court;  J.  C. 
Smith,  Judge. 

Action  by  John  Price  against  D.  J.  Liles. 
Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed  in  part,  and  reversed  and 
rendered  In  part. 

Templeton  &  Harding,  for  appellant  Tom 
P.  Whipple,  for  appellee. 

JAMES,  C.  J.  The  petition  of  appellee  fil- 
ed In  the  county  court  was  to  recover  of  ap- 
pellant on  three  notes  given  by  him  to  J.  C. 
Beck,  and  Indorsed  to  appellee,  the  notes  re- 
citing that  they  were  given  In  part  payment 
for  a  span  of  horses,  a  wagon,  a  cultivator,  a 
turning  plow,  a  cotton  planter,  a  set  of  har- 
ness, etc.,  and  expressing  a  lien  therefor  upon 
said  articles.  The  petition  alleged  that  Liles 
rented  certain  land  of  J.  C.  Beck,  and  pur- 
chased from  said  Beck  the  said  animals  and 
tools  mentioned  in  the  notes  to  enable  him  to 
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cultivate,  and  make  a  crop  upon,  the  rented 
premises;  that  he  planted  and  raised  a  crop 
of  corn  and  cotton  upon  said  land  under  such 
lease,  and  Beck,  In  addition  to  bis  landlord's 
lien  on  said  crop,  tools,  and  animals  furnish* 
ed  as  aforesaid,  took  a  mortgage  on  the  tools 
and  animals  to  secure  said  notes;  and  that 
plaintiff  had  sued  out  a  distress  warrant,  and 
levied  the  same  on  the  tools  and  one  of  the 
horses,  the  other  being  dead,  and  certain  cot- 
ton, all  being  in  the  hands  of  the  constable 
under  said  levy;  and  prayed  for  judgment 
for  the  amount  of  the  notes,  interest,  and  at- 
torney's fees,  and  foreclosure  of  the  land- 
lord's lien  on  all  of  said  property,  without 
prejudice  to  plaintiff's  mortgage  lien.  The 
court  gave  Judgment  as  prayed  for. 

It  is  clear  from  the  evidence  that  plaintiff 
was  not  entitled  to  a  landlord's  lien.  There 
is  nothing  to  show  that  the  transaction  be- 
tween Beck  and  appellant  in  which  the  notes 
were  given  had  any  reference  to  the  relation 
of  landlord  and  tenant  between  them.  Ap- 
pellant is  shown  to  have  purchased  the  ani- 
mals, tools,  etc.,  from  Beck  on  September  11, 
1S07,  giving  these  notes  and  mortgage  there- 
for, and  that  after  such  purchase,  defendant 
rented  from  Beck  the  farm,  and  moved  upon 
It.  The  testimony  clearly  separates  the  two 
transactions.  Beck  had  no  landlord's  lien  for 
these  notes,  and  therefore  his  transfer  of 
them  to  plaintiff  gave  the  latter  none.  The 
question  discussed  in  the  briefs,  whether  or 
not,  if  Beck  had  a  landlord's  Hen,  plaintiff 
waa  entitled  to  assert  such  lien  by  the  trans- 
fer of  the  debt,  is  not  In  the  case.  The  per- 
sonal Judgment  is  affirmed  against  appellant, 
but  the  distress  warrant  is  quashed,  the  judg- 
ment foreclosing  landlord's  lien  is  aet  aside, 
and  judgment  here  rendered  declaring  that 
no  such  lien  exists,  and  that  defendant  is  en- 
titled to  the  property  in  the  hands  of  the  con- 
stable, without  prejudice,  however,  to  any 
mortgage  lien  of  plaintiff  in  any  other  pro- 
ceeding. Affirmed  In  part,  and  reversed  and 
rendered  in  part 

On  Rehearing. 

(June  7,  1899.) 

The  answer  pleaded  one  matter  only,  vis. 
that  the  court  had  no  jurisdiction,  because 
plaintiff  was  not  defendant's  landlord,  and 
had  no  landlord's  Uen,  and  therefore  he  had 
no  right  to  a  distress  warrant.  This  being 
the  only  Issue,  the  statement  of  facts  relates 
to  it  and  to  nothing  else.  This  statement  of 
facts  shows  that  the  party  who  assigned  the 
notes  to  plaintiff  was  not  landlord  of  defend- 
ant in  respect  to  the  notes  sued  on,  and  con- 
sequently it  Is  apparent  of  record  that  plain- 
tiff was  not  entitled  to  a  landlord's  lien  nor 
to  a  distress  warrant.  The  plea  was  really 
an  answer  denying  the  existence  of  the  land- 
lord's Hen.  It  may  be  true  that  defendant's  con- 
tention in  the  county  court  and  in  this  court 
has  been  that  plaintiff  obtained  no  landlord's 
lien  by  a  transfer  of  the  notes  In  question, 


upon  the  theory  that  the  plaintiff's  assignor 
was  defendant's  landlord  when  the  notes 
were  given,  relying  on  the  decision  of  Manis 
v.  Flood  (Tex.  Civ.  App.)  47  S.  W.  1017,  which 
holds  that  a  transfer  of  the  landlord's  claim 
does  not  carry  with  it  the  landlord's  lien.  But 
we  are  not  required  to  go  Into  such  question 
when  the  record  here  affirmatively  shows 
that  the  debt  did  not  grow  out  of  the  relation 
of  landlord  and  tenant,  and  it  is  apparent 
therefrom  that  no  landlord's  lien  could  have 
existed  at  all.  We  decline  to  decide  a  ques- 
tion not  Involved.  As  to  appellee's  motion 
for  rehearing,  we  will  state  that  the  action 
upon  the  notes  was  in  no  manner  dependent 
on  the  distress  proceeding,  and  the  court  had 
jurisdiction  to  render  judgment  upon  them. 
The  motions  are  overruled. 


NICHOLSTONE  CITY  CO.  v.  SMALLEY. 
(Court  of  Civil  Appeals  of  Texas.    May  4, 
1899.) 

MECHANICS'  LIENS  —  FIXTURES  —  MATERIALS 
FURNISHED  UNAUTHORIZED  AGENT — OWN- 
ER'S LIABILITY  —  CORPORATIONS  —  ACTS  OF 
DIRECTORS  AND  STOCKHOLDERS  —  LIABIL- 
ITY. 

1.  Where  improvements  on  land  constitute  fix- 
tares,  they  become  the  property  of  the  owner, 
and  can  be  affected  with  a  lien  for  materials  fur- 
nished to  erect  them  only  by  operation  of  the 
statute  Riving  such  lien. 

2.  Individual  directors,  or  a  majority,  how- 
ever great  of  stockholders  acting  separately,  can- 
not bind  a  corporation  to  pay  for  an  improve- 
ment on  its  land,  but  such  action  must  be  taken 
as  a  body  at  a  properly  constituted  meeting. 

3.  An  agent  unauthorized  to  make  an  improve- 
ment of  his  principal's  realty  cannot  charge  it 
with  lien  for  materials  furnished  him  for  such 
an  improvement. 

Appeal  from  district  court,  Galveston  coun- 
ty; William  H.  Stewart,  Judge. 

Action  by  B.  A.  Smalley  against  the  Nichol- 
stone  City  Company  and  F.  McC.  Nichols. 
Judgment  for  plaintiff,  and  the  defendant  com- 
pany appeals.  Beversed. 

Austin  &  Rose,  for  appellant. 

WILLIAMS,  J.  Appellee  sued  F.  McC. 
Nichols  and  appellant  Jointly  to  recover  a  bal- 
ance of  $896.21  for  lumber  alleged  to  have 
been  sold  and  delivered  to  Nichols,  as  the 
agent  of  appellant,  and  also  as  Joint  owner 
with  appellant  of  certain  land,  and  to  fore- 
close a  material  man's  lien  upon  such  land 
and  the  improvements  thereon,  In  making 
which  the  lumber  had  been  used.  The  plead- 
ings Involved  the  questions  passed  upon.  Ap- 
pellant Is  a  corporation,  the  purpose  of  whose 
organization  Is  expressed  In  Its  charter  to  be 
the  erection  of  buildings  and  the  accumula- 
tion and  loan  of  funds  for  the  purchase  of  real 
estate  in  cities,  towns,  and  villages.  It  ac- 
quired title  to  a  large  tract  of  land  at  Dickin- 
son, of  which  that  on  which  the  Improvements 
were  put  is  a  part  Appellant  has  the  board 
of  directors  and  the  officers  usual  In  such  cor- 
porations, and  besides  has  an  executive  com- 
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mfttee,  which  the  by-laws  Invest  with  au- 
thority to  have  "the  supervision  and  direction 
of  all  improvements  to  be  made  upon  the 
property  of  the  association,  and  it  shall  be 
their  duty  to  recommend  to  the  board  of  di- 
rectors, from  time  to  time,  the  making  of  such 
improvements  as  may,  in  their  Judgment, 
seem  necessary  and  proper  to  be  made  to 
meet  the  purposes  and  objects,  and  promote 
the  Interest  and  welfare  of  this  association." 
Tills  committee  has  no  authority,  however,  to 
contract  for  the  making  of  improvements. 
Nichols  was  chairman  of  the  executive  com- 
mittee, a  director,  and  one  of  the  largest 
stockholders  in  the  corporation,  but  he  had 
no  title  In  himself  to  any  part  of  the  land  in 
question.  The  only  direct  evidence  of  the  au- 
thority under  which  Nichols  acted  in  making 
the  Improvements  consisted  of  the  following 
writing:  "Galveston,  Texas,  August  16,  1895. 
It  is  hereby  agreed  by  the  undersigned  stock- 
holders of  the  Nicholstone  City  Company  that 
we  authorize  F.  McC.  Nichols,  chairman  of  the 
executive  committee,  to  Improve  the  ground  at 
Nicholstone  at  his  own  expense,  and  that  he 
be  reimbursed  for  said  expenditures  (subject 
•to  approval  of  executive  committee)  either  by 
sale  of  stock  or  lands,  or  any  revenue  derived 
from  said  property,  and  that  we  will,  at  the 
next  meeting  of  the  company,  vote  a  resolu- 
tion agreeing  to  the  above.  [Signed]  Ed. 
McCarthy.  G.  A.  Meyer.  Leon  Blum.  N. 
Weekes.  Robert  Bornefleld.  J.  LiObit  M. 
Marx.  J.  E.  Galbralth.  C.  H.  Moore.  Max 
Neethe."  This  was  not  executed  at  any  meet- 
ing of  the  executive  committee,  or  of  the 
"board  of  directors  or  stockholders,  or  by  them 
in  a  body,  but  was  signed  by  the  Individuals 
whose  names  appear  at  different  times  and 
places.  No  action  was  ever  taken  upon  It  at 
any  meeting,  though  several  were  afterwards 
held  to  give  Nichols  an  opportunity  to  appear 
and  submit  his  proposition  concerning  the  Im- 
provement of  the  property.  He  did  not  ap- 
pear, and  no  action  was  taken.  Nichols,  how- 
ever, proceeded  to  cause  the  property  to  be 
improved  by  building  a  race  track,  buildings, 
fences,  and  structures  appropriate  to  fair 
-grounds,  and  purchasing  from  appellee  the 
lumber  used;  and,  after  the  completion  of  the 
-work,  a  fair  was  held  under  the  management 
of  an  association  formed  for  that  purpose. 
There  Is  evidence  to  the  effect  that  the  lum- 
ber was  purchased  by  Nichols  upon  the  credit 
■of  appellant,  but  that  appellant's  directors  and 
officers  had  no  knowledge  of  that  fact,  and 
were  Ignorant  of  the  fact  that  the  improve- 
ment of  the  property  was  In  progress,  and  on- 
ly learned  of  it  after  completion.  There  is  al- 
so parol  evidence  that  the  instrument  copied 
above  was  not  intended  as  definitive  authori- 
ty, but  simply  as  an  agreement  on  the  part  of 
its  signers  to  consent  to  a  project  for  Improv- 
ing the  property  urged  by  Nichols,  and  to  set- 
tle the  extent  and  character  of  the  work  at  a 
meeting  to  be  held.  This  evidence  indicates 
that  there  was  a  purpose  to  limit  the  cost  of 
the  improvement  to  $10,000  or  $15,000,  while 


the  cost  Incurred  waa  in  the  neighborhood  of 
$40,000.  The  charge  of  the  court  instructed 
the  jury  to  find  for  plaintiff  against  Nichols 
for  the  debt,  and  against  appellant  for  a  lien 
on  the  buildings,  but  not  on  the  land,  if  they 
found  that  the  instrument  referred  to  was  ex- 
ecuted by  stockholders  owning  about  60,000 
shares,  and  all  of  the  shares  except  about  100, 
and  by  all  of  the  directors,  and  by  the  chair- 
man and  most  of  the  executive  committee. 
All  of  the  facts  which  the  Jury  were  required 
to  find  were  undisputed,  and  the  charge  is  the 
same  as  If  the  specified  verdict  had  been  di- 
rectly instructed  for  the  plaintiff.  In  order 
to  sustain  the  charge  the  conclusion  must  be 
reached  that  the  facts  enumerated,  or  such 
facts  in  connection  with  other  undisputed 
ones,  necessitate  the  judgment  rendered.  The 
evidence  Indicates  that  the  Improvements  were 
of  such  a  character  as  to  constitute  fixtures 
upon  the  land.  Whether  they  were  or  not 
was  not  submitted  to  the  jury.  If  they  were, 
they  became  the  property  of  the  owner  of 
the  realty,  and  can  only  be  affected  with  a 
lien  by  operation  of  the  statute  giving  lien  for 
material  furnished  to  make  such  Improve- 
ments. Sheer  v.  Cummlngs,  80  Tex.  294, 16  S. 
W.  37;  Association  v.  Perkins,  80  Tex.  65,  15 
S.  W.  633.  It  is  not  pretended  in  the  plead- 
ing or  evidence  that  there  was  Any  contract 
for  the  sale  of  the  lumber  made  directly  with 
the  owner  of  the  land,  or  with  any  one  who 
had  a  contract  with  such  owner  for  making 
such  improvements. 

The  case  is  rested  upon  the  allegation  that 
the  contract  was  with  appellant  through  Nich- 
ols, Its  agent  and  co-owner.  It  has  been  shown 
that  there  Is  no  evidence  that  Nichols  has  any 
estate  in  the  land,  and  this  reduces  the  In- 
quiry to  the  question  whether  or  not  the  land 
or  fixtures  upon  It  are  affected  with  a  lien  be- 
cause Nichols  was  the  agent  of  the  owner  In 
purchasing  the  lumber,  and  In  making  the 
improvements.  There  Is  no  evidence  that  he 
was  held  out  as  agent  If  there  was  any 
evidence  that  the  company  knew  of  his  action, 
and  acquiesced  in  and  ratified  It,  It  cannot  be 
claimed  that  it  was  of  so  conclusive  a  char- 
acter that  the  determination  of  Its  effect  could 
be  taken  from  the  jury.  The  judgment  must, 
therefore,  rest  upon  the  legal  effect  of  the 
written  Instrument  Did  It  by  Itself,  consti- 
tute Nichols  the  agent  of  the  corporation, 
with  authority  to  incumber  its  property  with 
liens  for  Improvements  made?  Considering 
the  fact  that  the  persons  signing  only  desig- 
nated themselves  as  stockholders,  and  agreed 
to  vote  for  the  proposition  at  the  next  meet- 
ing, we  cannot  see  that  by  the  terms  used,  al- 
though it  is  said  "we  authorize,"  it  was  intend- 
ed to  give  present  authority.  The  instrument 
Is,  at  least  so  ambiguous  that  evidence  of  the 
circumstances  attending  its  execution  was  ad- 
missible to  show  Its  real  purpose  and  mean- 
ing. The  evidence,  so  far  as  admitted,  tended 
to  support  the  construction  of  It  just  Intimat- 
ed,—that  It  was  not  intended  by  Itself  to  con- 
fer authority.   But  superior  to  any  such  con- 
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siderationa  la  the  proposition  that  neither  the 
individual  directors,  nor  a  majority,  however 
great,  of  stockholders,  acting  separately,  could 
thus  bind  the  corporation.  Action,  In  itself 
binding  on  the  corporation,  could  only  be  tak- 
en by  them  as  a  body  at  a  properly  consti- 
tuted meeting,  for  the  reason  that  it  Is  only 
thus  that  all  Interests  are  represented  and 
heard.  4  Thomp.  Corp.  i  4875.  It  cannot  be 
held,  therefore,  as  an  undisputed  fact  that  the 
Instrument  was  ever  so  acted  upon  as,  by  Its 
own  terms,  to  bind  the  company.  Had  it 
been,  what  its  effect  would  be  we  need  not  de- 
cide. An  agent  who  has  no  authority  to  make 
an  Improvement  of  his  principal's  property 
cannot  charge  it  with  such  a  lien.  Though 
Nichols  was  chairman  of  the  executive  com- 
mittee, and  as  such,  In  a  sense,  an  agent  of 
the  company,  this  did  not  authorize  him  to 
make  Improvements;  and  without  such  au- 
thority no  lien  on  the  land  or  Its  fixtures 
could  arise  from  his  contract.  Phil.  Mech. 
Liens,  {  79.  Of  course,  we  do  not  mean  to  dis- 
pute the  proposition  that  the  company,  as  well 
as  an  Individual,  could,  by  acquiescence  and 
ratification  in  any  of  the  ways  recognized  by 
law,  become  bound  by  the  unauthorized  acts 
of  its  agent  done  in  Its  behalf.  So,  though  the 
Instrument  referred  to  did  not  become,  by  the 
mere  signing  and  delivery  of  It,  the  contract 
of  the  company,  It  is  doubtless  true  that  it 
might  be  shown  to  have  been  In  the  same  way 
recognized  and  adopted  by  it  But,  If  there 
was  evidence  sufficient  to  require  the  submis- 
sion of  these  questions,  which  we  need  not  de- 
termine, they  were  not  submitted.  The  court 
erred  In  directing  a  verdict  for  plaintiff,  and 
for  this  reason  the  Judgment  against  appel- 
lant is  reversed,  and  the  cause  remanded.  As 
to  Nichols,  the  Judgment  Is  left  undisturbed. 
Reversed  and  remanded. 


PADGITT  et  al.  v.  DALLAS  BRICK  &  CON- 
STRUCTION CO. 
(Court  of  Civil  Appeals  of  Texas.    June  7, 


MECHANICS'  LIENS — NOTICE  OF  CLAIM- 
SUFFICIENCY— NECESSITY. 

1.  The  requirement  of  the  statute  that  notice 
•f  a  claim  for  a  lien  shall  be  served  on  the  own- 
er of  the  building  or  his  agent  is  complied  with 
by  service  on  a  member  of  a  church  building 
committee  of  an  unincorporated  society. 

2.  Where  it  appears  that,  before  paying  the 
contractor,  the  owner  knew  of  a  claim  for  a  lien 
for  materials  furnished  him,  and  required  him  to 
give  a  bond  of  indemnity  against  it,  failure  of 
the  material  man  to  give  notice  of  his  claim  in 
the  time  and  manner  prescribed  by  statute  will 
■ot  defeat  it 

Appeal  from  district  court,  Dallas  county; 
W.  J.  J.  Smith,  Judge. 

Action  by  the  Dallas  Brick  &  Construction 
Company  against  J.  D.  Padgltt  and  others  to 
enforce  a  mechanic's  lien.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Holloway   &   Holloway,    for  appellants. 
Clark  &  Clark,  for  appellee,  ■ 
51 8.W.— 34 


KEY,  J.  The  material  facts  of  this  case 
are  stated  thus  in  appellants'  brief:  "The 
First  Presbyterian  Church  of  Dallas,  Texas, 
an  unincorporated  concern,  contracted  with 
Alexander  Watson  to  construct  a  church  build- 
ing. Watson  sublet  certain  brickwork  to 
Gary  &  Reach,  subcontractors.  The  Dallas 
Brick  &  Construction  Company  furnished 
brick  to  Gary  &  Reach  for  the  church  build- 
ing to  the  amount  of  $589.50,  upon  which 
there  remained  unpaid  a  balance  of  $339.55. 
The  brick  was  furnished  at  different  times 
from  June  22,  1897,  to  September  7,  1897. 
No  notices  or  claim  of  lien  were  given  to  any 
one  until  September  25,  1897.  At  that  time 
there  was  money  due  on  the  original  contract 
from  the  church  to  Alexander  Watson  more 
than  sufficient  to  pay  the  claim  of  the  plain- 
tiff, but  no  money  was  then  due  from  Wat- 
son to  Gary  &  Reach,  the  subcontractors. 
They  had  been  paid  in  full  for  all  the  mate- 
rials and  work  furnished  and  done  by  them. 
They  threw  up  their  contract,  and  it  cost 
Watson  more  to  finish  their  Job  than  the 
original  contract  price  with  them.  On  Sep- 
tember 25,  1897,  the  following  notice  was 
served  by  the  plaintiff  on  F.  D.  Matthews: 
'Dallas,  Texas,  Sep.  24,  1897.  F.  D.  Matth- 
ews: You  are  hereby  notified,  as  agent 
and  representative  of  the  First  Presbyterian 
Church,  of  every  item  furnished  to  Gary  & 
Reach,  to  be  used  by  them  in  the  erection  of 
said  building,  by  the  Dallas  Brick  &  Con- 
struction Company,  a  private  corporation, 
showing  how  much  there  Is  paid,  and  how 
much  due  and  unpaid,  on  every  bill  of  brick 
furnished  by  said  corporation  to  said  Gary  & 
Reach;  and  you  are  further  notified  that  the 
Dallas  Brick  &  Construction  Company  looks 
to  the  First  Presbyterian  Church  for  pay- 
ment of  the  balance  due  said  corporation  for 
materials  furnished  and  used  in  said  building. 
[Signed]  W.  J.  Bassett,  Pt'  Attached  to  the 
notice  was  an  Itemized  statement  of  the  ac- 
count A  similar  notice  was  also  served  at 
the  same  time  on  F.  B.  Flanders.  Matthews 
was  one  of  the  members  of  the  building  com- 
mittee, which  contracted  with  Watson  for  the 
erection  of  the  building.  There  was  also  a 
finance  committee,  composed  of  three  others. 
Matthews  was  not  a  member  of  the  board  of 
trustees,  In  whom  the  title  to  the  church  prop- 
erty was  vested,  nor  an  officer  of  the  church, 
nor  a  member  of  the  church.  Flanders  was 
the  architect  that  drew  up  the  plans  and 
specifications,  and  supervised  the  erection  of 
the  building.  The  money  for  the  building 
was  paid  out  on  his  orders.  He  was  neither 
an  officer  nor  a  member  of  the  church.  When 
Flanders  was  served  with  the  notice,  he  In- 
formed either  the  building  committee  or  the 
finance  committee  of  the  notice  and  claim  of 
lien.  It  does  not  appear  what  Matthews  did 
with  the  notice  served  on  him.  Upon  the 
completion  of  the  work  by  Watson,  he  was 
paid  In  full,  but  the  church  required  him  to 
give  a  bond  to  indemnify  It  against  the  lien 
claimed  by  the  Dallas  Brick  &  OonstructloB 
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Company.  At  the  time  the  notices  were  serv- 
ed on  Flanders  and  Matthews,  nothing  was 
due  to  Gary  &  Reach  on  their  contract  A 
considerable  sum  was  then  due  from  the 
church  to  Watson,  but  it  was  all  necessary 
to  pay  for  material  and  to  complete  the  bal- 
ance of  the  contract  None  of  it  went  to 
Watson  but  what  had  to  go  Into  the  building. 
It  was  proved  that  all  the  trustees  of  the 
church  were  served  with  citation  In  this  suit 
on  November  27,  1897,  and  on  November  29, 
1897.  The  citation  stated  the  sum  total 
claimed  for  brick  furnished  for  the  construc- 
tion of  the  building,  but  did  not  give  the 
Items  of  the  account." 

In  response  to  a  question  submitted  by  this 
court,  the  supreme  court  has  held  that  appel- 
lee's rights  do  not  depend  upon  the  state  of 
account  between  Watson,  the  contractor,  and 
Gary  &  Beach,  the  subcontractors,  but  upon 
the  condition  of  accounts  between  Watson 
and  the  church.   50  S.  W.  1010. 

The  statute  authorizes  service  of  notice  of 
the  material  man's  claim  upon  either  the 
owner  of  the  building  or  his  agent;  and,  as 
Matthews  was  a  member  of  the  church's 
building  committee,  we  are  of  the  opinion 
that  service  of  notice  of  the  claim  upon  him 
was  sufficient  compliance  with  the  statute. 
But  if  we  are  mistaken  In  holding  that  he 
was  the  agent  of  the  church,  the  point  urged 
on  the  subject  of  notice  affords  no  ground  for 
reversing  the  Judgment,  because  It  appears 
that  before  making  a  final  settlement  with 
Watson  the  church  had  notice  of  appellee's 
claim,  and  required  Watson  to  give  a  bond 
to  indemnify  it  against  the  claim.  This  lat- 
ter notice  may  not  have  been  given  in  the 
time  and  manner  prescribed  by  statute,  but 
the  constitution  gives  to  persons  furnishing 
material  for  a  building  a  lien  thereon,  and  the 
legislature  cannot  defeat  such  Hen  by  requir- 
ing something  which  the  constitution  does 
not  require.  If  the  owner  of  the  building 
should  settle  with  the  contractor  without  any 
notice  that  material  had  been  furnished  by 
the  party  asserting  a  material  man's  lien, 
equitable  reasons  might  exist  for  refusing  to 
enforce  the  lien.  But  this  is  not  such  a  case. 
The  church  had  notice  of  appellee's  claim  be- 
fore It  settled  with  the  contractor,  and  that 
is  all  that  need  be  shown  to  entitle  appellee 
to  enforce  Its  constitutional  lien.  Strang  v. 
Pray,  80  Tex.  526,  35  S.  W.  1054:  Bank  v. 
Taylor  (Tex.  Civ.  App.)  40  6.  W.  876;  Id. 
(Tex.  Sup.)  40  8.  W.  966.  We  find  no  error 
in  the  record,  and  the  Judgment  will  be  af- 
firmed Affirmed. 


INTERSTATB  BUILDING  &  LOAN  ASS'N 
v.  HUNTER. 
(Court  of  Civil  Appeals  of  Texas.  May  17, 

1899.) 

BUILDING  AND  LOAN  ASSOCIATION— MATURITY 
OF  STOCK— REPRESENTATION  OP 
AGENT— ESTOPPEL. 
1.  Whore  a  certificate  of  slock  in  a  building  and 
loan  association  recites  that  it  is  issued  and  held 


subject  to  the  by-laws,  which  make  the  stock 

mature  when  it  equals  its  face  value,  a  repre- 
sentation of  an  agent  of  the  company,  made  when 
issuing  the  stock,  that  it  would  mature  in  a  cer- 
tain time,  is  inadmissible,  being  contradictory, 
and  not  explanatory  of  the  contract;  the  by- 
laws meaning  that  the  stock  would  mature  when 
It  equaled  its  face  value  through  the  business 
of  the  company. 

2.  Where  a  certificate  of  stock  in  a  building 
and  loan  association  recites  that  it  is  issued  and 
held  subject  to  the  by-laws,  which  make  the 
stock  mature  when  it  equals  its  face  value 
through  the  business  of  the  company,  a  repre- 
sentation of  the  company's  agent  that  the  stock 
would  mature  in  a  certain  time  does  not  estop 
the  company  from  denying  its  liability  as  for 
matured  stock  after  such  time,  there  being  no 
fraud,  accident  or  mistake. 

Error  from  district  court,  Bexar  county;  J. 
L.  Camp,  Judge. 

Action  by  H.  M.  Hunter  against  the  Inter- 
state Building  &  Loan  Association.  Judgment 
was  rendered  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

C.  A.  Keller,  for  plaintiff  in  error.  Wurs- 
bach  &  Wurzbach,  for  defendant  in  error. 

JAMES,  O.  J.  This  is  an  action  by  H.  M. 
Hunter  to  recover  of  the  association  the  sum 
of  $ 5,000,  as  the  matured  value  of  50  shares 
of  its  stock,  less  a  certain  indebtedness  due  by 
plaintiff  to  the  association,  and  for  cancella- 
tion of  plaintiff's  notes  and  deed  of  trust. 
The  petition  alleges  that  on  or  about  Novem- 
ber 1,  1889,  plaintiff  subscribed  for,  and  be- 
came owner  of,  50  shares  of  defendant's  stock, 
of  the  par  value  of  $100  each,  and  agreed  to 
pay  60  cents  per  share  monthly  thereon,  or 
$80  monthly  in  the  aggregate;  that  defend- 
ant's agent  represented  to  plaintiff  that  the 
subscription  was  to  continue  for  the  term  of 
7  years,  or  84  months,  at  which  time  the  said 
shares  were  to  mature,  and  be  paid  for  by 
defendant  to  plaintiff  at  the  rate  of  $100  per 
share,  or  the  full  sum  of  $5,000;  that  plain- 
tiff, relying  on  said  representation,  became  a 
stockholder  as  aforesaid,  and  received  a  cer- 
tificate executed  to  him  by  the  corporation  for 
50  shares  of  stock;  that,  in  consideration  of 
plaintiff's  paying  said  monthly  sums  until  the 
same  should  mature,  and  of  his  compliance 
with  the  terms  and  conditions  and  by-laws 
printed  on  the  front  of  the  certificate,  defend- 
ant agreed  to  pay  him  $100  for  each  of  said 
shares  at  their  maturity;  that  plaintiff  had 
complied  with  the  terms  of  the  contract  of 
subscription,  and  had  paid  cash  and  every  in- 
stallment for  the  full  period  of  84  months,  by 
reason  whereof  defendant  was  obligated,  on 
November  1,  1896,  to  pay  plaintiff  the  sum  of 
$3,000.  Then,  after  alleging  the  sums  due  by 
plaintiff  to  defendant,  the  petition  prays  for 
Judgment  for  the  balance,  with  interest,  and 
for  cancellation  of  plaintiff's  obligation,  etc. 

We  do  not  deem  it  necessary  to  state  the  de- 
fendant's pleadings,  nor  do  we  deem  it  neces- 
sary to  discuss  any  assignment  of  error  except 
the  second  and  seventh,  which,  according  to 
the  views  we  entertain,  are  decisive  of  the 
appeal,  and  probably  of  the  case. 

The  second  assignment  objects  to  the  testi- 
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mony  of  the  representation  alleged  to  hare 
been  made  by  the  agents  to  plaintiff  at  the 
time  of  making  the  contract,  on  (among  the 
grounds)  the  ground  that  the  testimony  varied 
and  added  to  the  terms  of  the  written  contract 
between  the  parties.  The  seventh  assignment 
alleges  error  In  the  court  submitting  the  fol- 
lowing Issue:  "Did  the  authorized  agents  of 
defendant  contract  and  agree  with  plaintiff, 
at  the  time  he  purchased  the  stock,  that  said 
shares  of  stock  would  mature  in  eighty-four 
months,  to  be  paid  for  by  defendant  to  plain- 
tiff at  the  rate  of  one  hundred  dollars  per 
share  at  such  maturity?"  Plaintiff  originally, 
in  1888,  subscribed  for  40  shares  of  stock,  and 
afterwards  purchased  of  some  one  10  more, 
and  they  were  thrown  Into  one  certificate  of 
50  shares,  and  presumably  the  terms  of  the 
original  certificates  were  the  same  as  the  one 
in  evidence  for  50  shares.  At  any  rate,  there 
is  nothing  to  indicate  the  contrary,  and  plain- 
tiff alleges  his  contract  with  defendant  to  be 
in  the  terms  of  the  50- share  certificate.  The 
certificate  recites  that  It  "Is  Issued,  accepted, 
and  held  subject  to  the  rules  and  regulations 
of  the  association,  and  the  obligation  of  one 
shareholder  to  another  to  sustain  perfect  mu- 
tuality of  interest  in  the  contracts  of  the  asso- 
ciation, under  the  plans  and  methods  of  busi- 
ness carried  on  by  mutual  building  and  loan 
societies.  The  person  in  whose  name  this 
certificate  Is  issued,  so  long  as  he  Is  the  holder 
of  the  same,  is  entitled  to  all  the  rights,  pow- 
ers, privileges,  benefits,  and  profits  which, 
under  the  by-laws  of  the  association,  shall 
accrue  to  the  class  and  series  of  stock  of  which 
these  shares  form  a  part,  and  shall  in  all  re- 
spects be  governed  by  the  charter  and  by-laws 
of  the  association."  The  by-laws  that  were 
in  evidence  show  that  what  was  meant  by  the 
"maturity  of  stock"  was  when  the  stock  was 
ultimately  made  of  the  value  of  $100  per  share 
by  the  business  of  the  corporation,  and  show, 
also,  that  the  shareholder  was  to  pay  60  cents 
per  share  monthly  until  the  stock  matured. 
These  provisions  were  a  part  of  the  contract, 
and  therefore  the  contract  fixed  no  date  for 
the  maturity  of  the  stock,  but  by  its  terms 
made  the  date  of  its  maturity  Indefinite,  and 
dependent  on  circumstances.  It  does  not  ap- 
pear that  plaintiff's  stock  bad  In  fact  matured. 
The  foundation  of  plaintiff's  action,  therefore, 
is  that  the  statement  or  representation  made 
by  the  agents  to  him,  to  the  effect  that  the 
stock  would  mature  in  seven  years,  should  be 
considered  with  the  contract,  as  explaining 
what  was  meant  by  "maturity  of  stock,"  or 
that  such  representation  should  estop  defend- 
ant from  denying  Its  liability  for  the  stock, 
as  matured  stock,  after  the  expiration  of  the 
seven  years.  We  think  the  rule  of  evidence 
forbidding  written  contracts  to  be  varied  by 
parol  testimony  of  a  contemporaneous  under- 
standing Is  clearly  in  the  way  of  plaintiff's 
contentions.  The  representation  alleged  was 
not  a  misstatement  of  an  existing  material 
fact,  but  was,  if  it  was  anything  more  than 
an  opinion  or  estimate,— which  it  is  not  nec- 


essary to  decide,— In  the  nature  of  a  promise, 
agreement,  or  guaranty  that  the  ultimate  time 
for  the  maturity  of  the  stock  would  be  84 
months.  We  forego  examination  of  the  ques- 
tion whether  or  not  the  agents  had  authority 
to  make  such  representation  or  agreement,  if 
made,  and  we  may  assume  that  the  company 
itself  gave  such  assurance  at  the  time;  still 
Its  consideration  as  a  part  of  the  written  con- 
tract is  excluded,  because  it  was  not  made  a 
part  of  It  and  is  contradictory  of  It  Nor  can 
this  rule  be  avoided  by  putting  forward  the 
verbal  understanding  as  an  estoppel.  Jones 
v.  Risley,  91  Tex.  1,  32  S.  W.  1027.  No  relief 
was  sought  in  respect  to  the  contract  that 
was  entered  into,  upon  the  ground  of  fraud, 
accident,  or  mistake.  We  see  no  reason  why 
a  person's  contract  with  a  building  and  loan 
association  should  not  stand  as  any  other  con- 
tract, at  least  in  reference  to  varying  It  by 
parol. 

Defendant  in  error  claims  that  the  contract 
as  made  was  silent  as  to  what  was  meant  by 
"maturity  of  the  stock,"  and  hence  the  testi- 
mony would  but  explain,  not  change,  it  The 
by-laws  (only  a  part  of  them  seem  to  have 
been  Introduced)  that  are  in  evidence  show 
that  stock  was  matured  when  it  was  made  of 
the  value  of  $100  per  share,  through  the  busi- 
ness of  the  concern,  of  course.  We  do  not 
know  of  any  other  sense  in  which  the  term 
could  be  understood.  The  time  of  maturity, 
as  found  In  the  agreement,  was  indefinite,  and 
dependent  on  circumstances.  The  effect  of 
defendant  in  error's  effort  would  be  to  change 
this,  and  make  It  certain  and  absolute.  We 
conclude  that  the  assignments  under  consid- 
eration are  well  taken,  and,  believing  it  unnec- 
essary to  go  Into  the  merits  of  other  assign- 
ments, we  reverse  the  Judgment  and  remand 
the  i 


GULP,  C.  ft  S.  F.  RY.  CO.  v.  JOHNSON  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    May  10, 
1899.) 

RAILROADS — INJURIES  TO  MINORS — NEGLI- 
GENCE OP  PARENTS— PROXIMATE 
CAUSE— INSTRUCTIONS— TRIAL. 

1.  Where  a  child  lying  in  a  cradle  in  its  pa- 
rents' home  is  injured  by  fire  escaping  from  a 
locomotive,  which  is  negligently  operated  and  de- 
fectively constructed,  such  negligence  is  the 
proximate  cause  of  the  injury. 

2.  In  an  action  by  a  minor  for  injuries  receiv- 
ed by  fire  escaping  from  defendant's  engine  and 
Igniting  its  clothing  while  it  lay  in  its  cradle  in 
its  parents'  home,  any  negligence  of  the  parents 
cannot  be  imputed  to  the  child. 

3.  Where  a  child  lying  in  its  cradle  In  its 
parents'  home  is  injured  by  fire  escaping  from  a 
passing  locomotive,  and  igniting  its  clothing,  its 
parents  cannot  be  held  negligent  for  placing  it 
in  an  exposed  position,  since  they  are  not  ham- 
pered in  the  use  of  their  home  by  its  being  near 
a  railroad. 

4.  It  is  not  error  to  instruct  a  finding  against 
a  plea  in  reconvention  where  the  pleading  and 
proof  do  not  justify  a  recovery  thereon. 

i  Rehearing  denied  June  7,  1899. 


Digitized  by 


Google 


532 


61  SOUTHWESTERN  REPORTER. 


(Tex. 


Appeal  from  district  court,  Harris  county; 
John  O.  Tod,  Judge. 

Action  by  W.  T.  Johnson  and  another 
against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appel- 
lant  Burke,  Griggs  &  Co.,  for  appellees. 

FLY,  J.  W.  T.  Johnson,  for  himself,  and 
as  next  friend  of  his  minor  daughter,  Oceana 
Johnson,  Instituted  this  suit  to  recover  of  ap- 
pellant damages  inflicted  by  the  emission  of 
sparks  of  a  locomotive  -which  set  fire  to  the 
clothing  of  said  minor,  a  babe,  at  that  time 
about  3  months  of  age,  who  was  lying  In  a 
cradle  In  her  father's  home,  and  burned  her 
to  such  an  extent  as  to  Inflict  upon  her  great 
and  permanent  injury.  Appellant  pleaded,  in 
addition  to  a  general  demurrer  and  a  general 
denial,  that  the  parents  of  the  child  had  not 
used  proper  care  in  effecting  a  cure  of  the 
child,  and  that  the  minor  could  not  recover 
for  any  damages  except  such  as  would  have 
ensued,  had  proper  care  and  prudence  been 
used  by  the  parents  In  connection  with  ber. 
A  plea  In  reconvention  was  also  filed  against 
the  father,  W.  T.  Johnson,  for  failure  to  use 
reasonable  care  In  effecting  a  cure  of  the  child. 
W.  T.  Johnson  was  permitted  to  take  a  non- 
suit The  cause  was  tried  by  Jury,  the  minor 
recovering  a  verdict  and  Judgment  for  $6,000. 
We  find  that  permanent  Injuries  were  inflicted 
on  the  child  through  the  negligence  of  appel- 
lants, and  that  it  was  damaged  in  the  sum 
found  by  the  Jury. 

The  court  gave  the  following  charge:  "That 
if,  from  the  evidence,  they  believe  that  sparks 
of  fire  escaped  from  the  defendant's  engine, 
and  set  fire  to  the  bed  and  clothing  of  the 
plaintiff  Oceana.  Johnson,  and  that  said  fire 
was  communicated  to  said  plaintiff,  and  in- 
jured her,  then  such  facts  constitute  a  prima 
facie  case  of  negligence  on  the  part  of  the  de- 
fendant, and,  In  the  absence  of  rebutting  evi- 
dence sufficient  to  overcome  such  prima  facie 
case  of  negligence,  will  render  the  defendant 
liable  for  the  Injury  occasioned  thereby.  If, 
from  the  evidence,  they  believe  that  sparks  of 
fire  escaped  from  the  defendant's  engine,  and 
set  the  fire  which  caused  the  plaintiff's  inju- 
ries, but  If,  from  the  evidence,  they  believe 
that  the  engine  from  which  the  sparks  escap- 
ed was  equipped  with  the  most  Improved 
spark  arresters  in  use,  and  that  the  agentB  and 
employes  of  the  defendant  in  charge  of  said 
engine  used  ordinary  care  in  operating  said 
engine  to  prevent  the  escape  of  sparks,  then 
they  are  instructed  that  the  prima  facie  ca9e 
made  out  by  proof  of  escape  of  sparks  and 
fire  resulting  therefrom  Is  rebutted,  and  If 
they  so  believe  they  will  find  for  the  defend- 
ant; but  If,  from  the  evidence,  they  believe 
that  the  defendant  failed  to  equip  Its  engine 
from  which  the  sparks  escaped  that  caused 
the  fire  with  the  most  approved  spark  ar- 
resters in  use,  or  that  the  agents  and  em- 
ploye* of  the  defendant  engaged  in  operating 


engine  failed  to  use  ordinary  care  to 
prevent  the  escape  of  sparks,  then  they  are 
instructed  that  the  prima  facie  case  made  out 
by  proof  of  sparks  escaping  and  causing  the 
fire  has  not  been  rebutted."  The  charge  has 
been  held  a  proper  one  by  the  supreme  court 
Railway  Oo.  v.  Johnson,  50  &  W.  563. 

It  Is  contended  that  if  it  be  admitted  that 
the  clothes  of  the  child  were  Ignited  through 
the  negligent  manner  of  operating  the  engine, 
which  was  defectively  constructed,  still  appel- 
lant is  not  liable,  because  such  negligence  was 
not  the  direct  and  proximate  cause  of  the  in- 
juries. We  see  no  merit  in  such  a  proposition. 
Clearly,  upon  proof  of  such  facts,  appellant 
would  be  liable  for  the  damages.  Neither  can 
the  doctrine  be  upheld  that  appellant  would 
not  be  liable  If  the  parents  of  the  child  ought 
to  have  known  that  sparks  might  ignite  its 
clothing,  or.  the  mosquito  bar  above  It  It  bas 
been  held  In  New  York  and  other  states  that 
the  negligence  of  the  parents  will  be  Imputed 
to  the  Infant  of  tender  years,  but  that  doctrine 
has  been  repudiated  in  other  states,  Texas 
among  the  number.  Railway  Co.  v.  Moore, 
59  Tex.  68;  Railway  Co.  v.  McWhirter,  77 
Tex.  356,  14  S.  W.  26;  Telegraph  Co.  v.  Hoff- 
man, 80  Tex.  420,  15  &  W.  1048. 

The  proposition  to  the  effect  that  the  par- 
ents of  the  child  could  have  been  guilty  of 
negligence,  so  far  as  the  railroad  company 
is  concerned,  in  placing  their  child  at  any 
place  In  their  house,  cannot  for  a  moment  be 
entertained.  They  were  not  compelled  to  se- 
crete their  child  for  the  purpose  of  protecting 
It  from  the  unlawful  acts  of  any  one,  and 
were  in  no  wise  hampered  in  the  use  of  their 
home  by  the  fact  that  they  lived  near  a  rail- 
road. 

It  was  not  error  to  Instruct  the  jury  to  find 
against  the  plea  in  reconvention.  There  was 
nothing  in  the  pleading  or  proof  Justifying 
any  such  recovery.  What  has  been  said  dis- 
poses of  all  the  assignments  of  error.  The 
Judgment  is  affirmed. 


KING  et  al.  v.  C.  M.  HAPGOOD  SHOE  CO. 
et  aM 

(Court  of  Civil  Appeals  of  Texas.    May  4, 

1809.) 

TRIAL-CHARGE  —  HARMLESS  ERROR— 
HOMEBTHAD  —  EXEMPTION  —  ME- 
CHANIC'S LIEN-SALE. 

1.  Error  in  a  charge  was  harmless,  where  the 
jury  could  not,  under  the  evidence,  have  arrived 
at  any  other  verdict. 

2.  Where  a  homesteader  fits  up  a  part  of  his 
residence  homestead  for  a  store  and  rents  it  it 
loses  its  residence  homestead  character. 

3.  A  homesteader  rented  a  space  100  by  25  feet 
in  his  one-story  building  for  a  store,  reserving  a 
12-foot  space  in  front  for  his  office.  He  -was 
agent  for  a  cotton  buyer  domiciled  in  the  town 
and  having  an  office  there,  and  be  did  not  need 
an  office.  Held,  that  the  room  waa  not  his  busi- 
ness homestead. 

4.  A  homesteader,  having  built  on  land  worth 
less  than  $5,000  a  three-story  and  a  one-story 
building,  adjoining,  occupied  part  of  the  three- 


i  Rehearing  denied. 
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story  building,  and  leased  the  rest  for  a  hotel, 
and  afterwards  occupied  the  whole  building  as  a 
home,  except  the  ground  floor,  which  was  rent- 
ed for  mercantile  purposes.  His  former  home- 
stead had  been  abandoned,  and  afterwards  sold. 
Held,  that  the  three-story  building  was  exempt 
as  a  residence  homestead. 

5.  The  owner  of  property  subject  to  a  mechan- 
ic's lien  may  insist  on  his  nonexempt  property 
being  first  subjected  thereto,  before  selling  his 
homestead. 

Appeal  from  district  court,  Houston  coun- 
ty; W.  H.  GUI,  -Judge. 

Action  by  the  C.  M.  Hapgood  Shoe  Com- 
pany and  others  against  R.  D.  King  and  oth- 
ers. There  was  a  judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed. 

John  I.  Moore  and  G.  H.  Gould,  for  appel- 
lants. Crook  &  Crook  and  Aldrich  &  Lips- 
comb, for  appellees. 

PLEASANTS,  J.  In  the  year  1895  the  ap- 
pellant R.  D.  King  was  a  merchant  doing 
business  in  the  town  of  Crockett,  Tex.,  and 
in  said  year  erected  in  said  town  a  brick 
building  of  three  stories,  and  also  a  brick 
building  of  one  story.  The  two  buildings 
were  in  fact  but  parts  of  one  structure.  The 
two  had  one  wall  in  common,  and  they  were 
connected  by  a  stairway  running  from  the 
floor  of  the  one-story  to  an  opening  in  the 
common  wall  on  the  second  floor  of  the  three- 
story  building.  The  buildings  were  complet- 
ed in  the  fall  of  1895,  and,  when  completed, 
the  appellant  R.  D.  King,  with  bis  family, 
moved  into  the  house;  they  occupying  three 
rooms  on  the  second  floor,  while  the  other 
rooms  on  that  and  on  the  third  floor,  with 
the  single  story,  were  leased  for  a  hotel,  and 
the  first  floor  of  the  three-story  house  was 
used  by  the  appellant  R.  D.  King  as  his  place 
of  business.  Previous  to  this  time  he  and  his 
family  occupied  a  cottage  in  the  town  as  their 
homestead,  and  this  was  verbally  sold  in 
October,  1895,  to  appellant's  father,  but  no 
conveyance  was  made  to  the  property  from 
appellant  and  his  wife  until  December  of  that 
year.  The  appellant  continued  to  conduct  a 
mercantile  business  in  the  brick  building  un- 
til some  time  in  January,  1896,  when  he  fail- 
ed, and  executed  a  deed  of  trust  of  his  mer- 
chandise for  the  benefit  of  eertaln  creditors. 
The  original  lessee  of  all  the  building  not  oc- 
cupied by  King  and  family  as  residence  and 
business  homesteads  surrendered  his  lease  in 
December,  1896,  and  the  hotel  was  subse- 
quently conducted  by  a  company  of  which  ap- 
pellant King  was  a  member.  But  in  the  sum- 
mer of  1897  the  appellant  agreed,  for  a  valua- 
ble consideration,  with  other  hotel  keepers  in 
the  town,  that  bis  bouse  should  not  be  used 
or  rented  for  hotel  purposes,  and  he  contin- 
ued to  reside  in  the  building  and  took  in 
boarders.  And  subsequently  the  lower  story 
of  the  building  was  rented  to  Mistrot  Bros., 
who  conducted  a  mercantile  business  there- 
in; and  in  September,  1897,  the  one-story 
building  was  leased  to  one  O.  W.  Ellis  for  a 
grocery  store,  the  stairway  having  been  pre- 
viously separated  ,from  the  rest  of  the  house 


by  a  partition  wall.  The  appellees,  being 
creditors  of  the  appellant  reduced  their 
claims  to  judgments,  and  had  abstracts  there- 
of duly  recorded  in  the  office  of  the  clerk  of 
the  county  court,  and  these  abstracts  were 
so  recorded  prior  to  the  lease  to  Ellis;  and 
on  the  13th  of  September,  1897,  appellees 
brought  this  suit  to  subject  the  above-describ- 
ed property  to  the  payment  of  their  judg- 
ments. The  petition  alleged  that  the  appel- 
lant R.  D.  King  and  his  wife,  Reno,  claimed 
the  property  as  their  homestead,  and  that 
such  claim  is  made  to  defraud  creditors,  and 
not  In  good  faith,  and  that  the  property  is 
not  adapted  for  the  purposes  of  a  homestead, 
and  is  not  Intended  by  the  owner  for  such 
purpose,  but  that  said  property  is  adapted, 
and  by  the  owner  intended,  for  a  source  of 
pecuniary  profit  and  income,  and  as  a  means 
of  temporarily  holding  capital  to  its  value,  to 
wit,  $9,000,  in  fraud  of  his  creditors,  and  that 
said  appellant  King  acquired  said  property 
and  paid  off  the  Incumbrances  existing  upon 
it  by  means  of  money  and  goods  of  which  he 
had  defrauded  plaintiffs  and  other  creditors. 
The  petition  further  alleged  that  the  First  Na- 
tional Bank  of  Crockett  and  one  J.  B.  Smith 
claim  some  lien  upon  said  property,  and  that 
said  bank  and  said  Smith  have  had  in  their 
hands,  assigned  to  them  by  said  King,  for 
the  purpose  of  settling  claims  against  him  in 
their  favor,  money  and  property  sufficient  in 
value  and  amount  to  have  paid  off  all  such 
claims  and  satisfied  such  Hen,  if  any  there 
was,  but,  to  aid  the  said  King  in  defrauding 
his  creditors,  said  bank  and  said  Smith  had 
colorably  kept  alive  said  lien,  but  in  fact  their 
said  debt  had  been  discharged,  and  the  prop- 
erty released  from  Hen.  And  plaintiffs  pray 
that  Mrs.  King,  the  said  national  bank,  and 
the  said  Smith,  and  C.  W.  Ellis,  who.  it  is  al- 
leged, Is  the  lessee  of  a  part  of  said  property, 
and  the  said  R.  D.  King,  be  made  defendants 
and  cited  to  answer  plaintiffs'  petition,  and 
that  plaintiffs  have  judgment  foreclosing  their 
judgment  liens,  and  for  order  of  sale,  and 
that  if  the  defendants,  the  First  National 
Bank  aforesaid,  or  the  Bald  Smith,  should  es- 
tablish a  Hen  superior  to  plaintiffs'  upon  said 
property,  that  they  be  required  to  resort  first, 
for  the  satisfaction  of  such  Hen,  to  the  por- 
tion of  said  property  upon  which  It  may  be 
determined  plaintiffs  have  no  lien.  The  de- 
fendants King  and  wife  answered,  denying 
the  allegations  of  the  petition,  and  averring 
that  said  buildings  since  their  erection  had 
been  dedicated  by  defendants,  and  by  them 
occupied  and  used,  as  their  residence  and 
business  homesteads,  and  that  same  were  ex- 
empt from  forced  sale.  The  defendant  the  na- 
tional bank  answered  that  there  was  yet  due 
It  on  notes  executed  to  defendant  J.  B.  Smith, 
and  secured  by  mechanic's  lien,  and  which 
notes  and  lien  were  assigned  by  said  Smith 
to  it,  about  the  sum  of  $4,000,  and  said  bank 
prayed  that  it  might  be  protected.  The  de- 
fendants Smith  and  BlUs  each  disclaimed  any 
interest  In  the  subject-matter  of  litigation, 
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and  each  was  dismissed.    The  cause  was 

tried  on  the  20th  of  April,  1898,.  and  the  Jury, 
under  the  Instructions  of  the  court,  found  that 
the  whole  of  the  three-story  building  was  ex- 
empt, as  a  residence  homestead,  from  plain- 
tiffs' claim,  and  that  all  of  the  one-story 
building,  save  the  staircase  and  the  approach 
to  the  same,  and  the  landing  of  the  stairway, 
connecting -the  latter  with  the  door  opening 
Into  the  second  floor  of  the  three-story  build- 
ing, with  so  much  of  the  lot  as  was  covered 
by  these  several  portions  of  the  one-story 
building,  was  subject  to  the  plaintiffs'  liens; 
and  the  Jury  further  found  that  the  bank's 
debt  secured  by  mechanic's  lien  was  $1,588.- 
16;  and  judgment  was  rendered  foreclosing 
the  liens  of  the  bank  and  of  the  plaintiffs, 
the  lien  of  the  latter  being  declared  to  be  sub- 
ordinate to  the  lien  of  the  bank.  And  it  was 
further  adjudged  that  the  bank's  lien  upon 
each  of  said  buildings  be  in  proportion  to  the 
value  of  each  building  to  the  amount  due  It; 
and  the  respective  values  of  the  two  build- 
ings were  fixed  at  $1,500  and  $9,000.  From 
this  judgment  the  bank  and  defendants  King 
and  wife  appealed  to  this  court. 

If  there  was  error  In  the  charge  of  the 
court  in  reference  to  the  claim  of  homestead 
by  the  defendants  King,  we  think  the  error 
was  harmless,  since  our  conclusion  is  that, 
under  the  evidence  before  them,  the  jury 
could  not  have  found  otherwise  than  that  the 
three-story  building  was  the  homestead  of  the 
defendants  King  and  wife,  and  that,  while 
the  one-story  building  had  been  once  a  part 
of  their  residence  homestead,  only  so  much  of 
It  remained  a  part  of  the  homestead  as  was 
not  included  in  the  lease  to  Ellis  in  Septem- 
ber, 1897.  When  the  defendant  separated  by 
a  partition  wall  the  stairway  from  the  rest  of 
the  one-story  building,  and  had  such  portion 
fitted  up  for  a  store,  and  rented  it  to  Ellis,  he 
dedicated  the  property  to  uses  and  purposes 
Inconsistent  with  those  of  a  residence  home- 
stead; and  that  portion  of  the  single  story 
must  be  considered  as  having  been  abandon- 
ed, from  the  time  of  the  lease  to  Ellis,  as  a 
residence  homestead.  Nor  do  the  facts  sus- 
tain the  defendant's  claim  of  a  business 
homestead.  The  evidence  shows  that,  when 
he  leased  to  Ellis,  a  space  of  about  12  feet  In 
the  front  part  of  the  room  was  occupied  as 
an  office  by  Edmiston  Bros.,  and,  in  case  this 
space  should  not  be  retained  by  them,  then 
defendant  reserved  the  same  for  his  own 
business  office.  The  Edmiston  Bros,  vacated 
the  premises,  and  the  defendant  occupied  this 
space  as  his  place  of  business,  while  Ellis  oc- 
cupied the  remainder  of  the  room  as  a  gro- 
cery store.  The  room,  minus  the  space  cut 
off  by  the  partition  wall,  was  100x25  feet 
The  business  of  the  defendant  at  that  time 
was  that  of  an  agent  for  a  cotton  buyer  domi- 
ciled in  the  town,  and  who  had  an  office 
there.  The  evidence  fails  to  show,  in  our 
opinion,  that  the  business  of  the  defendant 
required  an  office,  and  we  think  the  room 
waa  not  the  business  homestead  of  the  de- 


fendant, but  was  set  apart  for  and  rented  for 
commercial  purposes. 

That  the  three-story  building,  and  so  much 
of  the  one-story  as  had  not  been  devoted  to 
other  purposes,  constituted  the  residence 
homestead  of  the  appellants  King  and  wife, 
there  can  be  no  question.  They  had  been 
occupied  and  used  as  their  home  ever  since 
their  completion,  their  former  homestead  hav- 
ing been  abandoned  and  subsequently  sold; 
and  the  lots  on  which  the  two  buildings  were 
erected  were,  unimproved,  of  less  value  than 
$5,000.  As  to  the  motive  of  the  defendant 
King  in  changing  his  homestead,  or  as  to  the 
manner  in  which  he  acquired  the  property, 
the  source  from  which  the  money  came  which 
paid  for  the  improvements,  and  as  to  the  in- 
tention or  purpose  of  devoting  the  property 
to  other  uses  than  those  of  a  residence  home- 
stead, were  not  legitimate  inquiries,  and  the 
court  did  not  err  in  ignoring  them.  The  con- 
tention of  appellees'  counsel  as  to  these  mat- 
ters is  without  support,  we  think,  in  the  de- 
cisions which  they  cite  in  their  Interesting; 
brief.  The  exemption  from  forced  sale  of 
the  homestead  of  the  family  Is  founded  upon 
public  policy,  and  must  be  upheld  and  enfor- 
ced, notwithstanding  the  fact  that  it  some- 
times indirectly  assists  a  dishonest  debtor  in 
wrongfully  defeating  his  creditors  in  the  col- 
lection of  their  just  dues.  To  invest  money 
derived  from  the  sale  of  goods  bought  on 
credit,  and  which  have  not  been  paid  for,  In 
exempt  property,  for  the  purpose  of  prevent- 
ing the  investor's  creditors  from  collecting 
their  debts,  is  conduct  which  all  honest  men 
must  condemn,  and  yet  It  Is  a  wrong  for 
which  the  law  affords  no  remedy  of  which  we 
are  cognizant.  This  Is  not  the  case  of  a  debt- 
or who  attempts  to  change  his  homestead  by 
removing  to  property  upon  which  his  creditor 
had  acquired  a  Hen  by  levy  of  execution  or 
by  recording  his  judgment  against  the  debtor. 
In  such  cases  the  homestead  exemption  can- 
not be  asserted,  to  the  destruction  of  vested 
rights  previously  acquired  by  the  creditor. 
Nor  is  this  case  analogous  to  that  of  Henkel 
v.  Bohnke.  7  Tex.  Civ.  App.  16,  26  S.  W. 
645.  In  that  case  the  homesteader  was  held 
estopped  as  against  his  vendee  with  warranty 
of  title.  The  difference  between  the  relation 
of  vendor  and  vendee  and  that  of  a  home- 
steader and  his  judgment  lien  creditor  1b 
manifest  In  the  first  the  homesteader  may 
be  estopped,  and  in  the  second  he  cannot. 

The  court  did  not  err  in  instructing;  the 
jury  that  the  mechanic's  lien  held  by  the  de- 
fendant the  First  National  Bank  could  be  en- 
forced, as  against  the  plaintiffs,  to  the  extent 
only  of  the  amount  due  upon  the  notes  of 
defendant  King  executed  to  Smith,  and  by 
him  assigned  to  the  bank,  after  crediting;  the 
amounts  paid  by  King  on  said  notes  with  10 
per  cent  Interest  upon  such  amount  from  the 
reduction  of  the  debt  by  said  payments. 

The  defendant  King  requested  the  court  to 
require  the  bank,  in  the  enforcement  of  its 
lien,  to  sell  first  that  portion  of  the  property 
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which  was  not  exempt  from  forced  sale,  and 
this,  as  we  have  seen,  the  court  refused  to  do; 
and  in  tbls,  we'  think,  the  court  committed  an 
error  for  which  the  Judgment  must  be  revers- 
ed. Underthe  authority  of  Pridgen  v.  Warn, 
79  Tex.  588,  15  8.  W.  550,  we  are  constrained 
to  hold  that  it  was  the  right  of  the  defendant 
King  to  have  the  property  not  exempt  from 
execution  sold,  and  the  proceeds  applied  to 
the  discharge  of  the  mechanic's  lien,  before 
selling  his  homestead.  The  Judgment  will 
therefore  be  reversed,  and  a  Judgment  here 
rendered  such  as  should  have  been  rendered 
by  the  trial  court   Reversed  and  rendered. 


POLK  COUNTY  v.  PHILLIPS. 

(Court  of  Civil  Appeals  of  Texas.    June  8, 
1899.) 

COH  ONERS — AUTOPSY— COMPENSATION  OF 
PHYSICIAN, 

Under  Code  Cr.  Proc  art.  1024a,  providing 
that  whenever  an  inquest  is  held  to  ascertain  the 
cause  of  death,  the  justice  is  authorized  to  call 
a  physician  to  determine  whether  the  death  was 
occasioned  by  violence,  and,  if  so,  the  nature  and 
character  of  the  violence  used,  and  that  he  shall 
be  compensated  for  such  services,  a  physician  who, 
at  the  request  of  a  Justice,  makes  an  autopsy  or 
one  deceased  to  determine  whether  he  was  lying 
down,  or  on  his  feet,  resisting  an  arrest,  at  the 
time  he  was  shot,  there  being  question  that  de- 
ceased came  to  his  death  at  the  bands  of  a  con- 
stable and  posse  from  gunshot  wounds,  and  that 
the  constable  had  a  warrant  for  his  arrest,  is 
entitled  to  compensation. 

Appeal  from  district  court,  Polk  county;  L. 
B.  High  tower,  Judge. 

Motion  for  rehearing.  Refused. 

For  former  opinion,  see  51  S.  W.  32a 

C.  L.  Carter  and  A.  C.  Bullitt,  for  appel- 
lant  F.  Campbell,  for  appellee. 

PLEASANTS,  J.  That  the  question  in- 
volved in  this  appeal  might  be  authoritatively 
and  definitely  settled,  we  certified  to  the  su- 
preme court  the  following  question:  "On  the 
16th  of  February,  1897,  an  inquest  was  held 
in  Polk  county,  by  a  Justice  of  the  peace  of 
said  county,  upon  the  body  of  one  W.  W. 
Gatling,  who  was  killed  In  said  county  by  a 
constable  and  his  posse;  and  at  said  inquest 
the  appellee,  in  obedience  to  an  order  of  said 
Justice,  attended  said  Inquest  and  made  an 
autopsy  of  the  deceased,  and  he  presented  a 
bill  of  $25.00  for  such  services  to  the  county 
commissioners'  court  and  said  bill  was  re- 
jected in  toto  by  said  court,  whereupon  he  in- 
stituted suit  in  the  Justice's  court,  and  recov- 
ered Judgment  against  the  county  for  ten 
($10)  dollars,  and  upon  appeal  to  the  district 
court  the  county  court  of  that  county  not 
having  jurisdiction  of  such  suits,  the  judg- 
ment waa  affirmed,  and  from  the  Judgment  of 
the  district  court,  the  county  of  Polk  appealed 
to  this  court  There  was  no  question  at  the 
time  of  the  Inquest  but  that  the  deceased 
came  to  his  death  at  the  hands  of  the  con- 
stable and  his  posse  from  gunshot  wounds. 


and  that  the  constable  at  the  time  of  the 
homicide  held  a  warrant  of  arrest  for  the  de- 
ceased, and  that  it  was  known  to  both  the 
justice  of  the  peace  and  to  the  appellee,  be- 
fore the  autopsy  was  made,  that  the  deceased 
came  to  his  death  from  violence  Inflicted  as 
above  stated;  and  the  Justice  caused  the  au- 
topsy to  be  made  for  the  purpose  of  deter- 
mining whether  the  deceased  was,  at  the 
time  of  the  assault  upon  him,  lying  down,  as 
testified  to  by  his  companion,  or  whether  he 
was  on  bis  feet  resisting  bis  arrest  with 
deadly  weapons,  as  testified  to  by  other  wit- 
nesses. The  appellee  is  a  regular  practicing 
physician,  and  made  the  autopsy  after  he 
had  been  duly  summoned  for  the  purpose  by 
the  Justice  of  the  peace,  and  testified,  as  an 
expert  that  the  deceased,  at  the  time  he  was 
shot  was  on  his  feet  with  his  arms  raised. 
There  was  at  the  time  a  county  physician 
for  Polk  county,  but  It  being  impracticable  to 
secure  his  services,  the  appellee  was  engaged 
by  the  Justice  of  the  peace  holding  the  in- 
quest Upon  the  foregoing  statement  we 
respectfully  submit  the  following  question: 
Was  the  county  liable  to  the  appellee  for  the 
services  rendered  In  making  the  autopsy,  un- 
der the  law  authorizing  the  employment  of  a 
regular  physician  for  certain  purposes  by  a 
Justice  of  the  peace  when  holding  an  In- 
quest V  Article  1024a  of  the  Code  of  Crim- 
inal Procedure  provides  that:  "Whenever  an 
Inquest  is  held  to  ascertain  the  cause  of  a 
death,  the  justice  of  the  peace  Is  hereby  au- 
thorized, If  he  deems  It  necessary,  to  call  In 
the  county  physician,  or  if  there  be  no  county 
physician,  or  if  It  be  Impracticable  to  secure 
his  services,  then  some  regular  practicing 
physician,  to  make  an  autopsy  to  determine 
whether  the  death  was  occasioned  by  vio- 
lence; and  If  so,  the  nature  and  character  of 
the  violence  used;  and  the  county  In  which 
such  Inquest  and  autopsy  is  held,  shall  pay  to 
the  physician  making  such  autopsy  a  fee  of 
not  less  than  ten,  nor  more  than  fifty  dollars; 
the  excess  over  ten  dollars  to  be  determined 
by  the  county  commissioners'  court  after  as- 
certaining the  amount  and  nature  of  the 
work  performed  in  making  such  autopsy." 
And  to  our  question  the  supreme  court  made 
reply  as  follows:  "The  question  may  be 
solved  by  determining  the  meaning  which  is 
to  be  given  to  the  words,  'the  nature  and 
character  of  the  violence  used';  that  Is  to 
say,  by  determining  whether  they  are  to  be 
restricted  to  the  ascertainment  of  the  physic- 
al nature  of  the  violence,  or  whether  the 
meaning  Is  to  be  extended  as  to  Include  other 
circumstances  attending -the  act  which  may 
disclose  Its  moral  quality.  The  object  of  the 
statute  which  provides  for  an  Inquest  upon  a 
dead  body  Is  to  aid  the  enforcement  of  the 
law  by  the  detection  of  crime,  In  case  an  of- 
fense has  been  committed.  This  is  its  sole 
purpose.  It  might  be  to  the  Interest  of 
science  In  most  cases  to  ascertain  whether  a 
death  has  resulted  from  poison  or  from  nat- 
ural causes,  or  whether  it  was  produced  by  a 
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gunshot  wound  or  other  physical  Injuries. 
But  in  many  cases  the  inquiry,  if  stopped 
at  that  point,  would  fall  short  of  accomplish- 
ing the  purpose  of  the  law.  The  fact  that 
death  had  resulted  from  violence,  and  the 
further  fact,  for  example,  that  the  violence 
consisted  of  a  blow  upon  the  head,  are  but 
steps  in  ascertaining  whether  or  not  a  crime 
has  been  committed.  The  blow  may  have 
characteristics  other  than  those  of  a  physical 
nature.  It  may  have  been  accidental,  or  it 
may  have  been  intentional.  It  may  have 
been  willful,  and  without  justification,  or  It 
may  have  been  justifiable.  In  accomplishing 
the  purpose  of  the  Inquest,  It  is  as  important 
to  determine  these  latter  characteristics  of 
an  act  of  violence  which  has  led  to  a  death  as 
it  is  to  determine  that  there  was  violence, 
and  that  death  was  its  result  We  think  the 
purpose  for  which  the  physician  was  brought 
in  to  make  the  examination  of  the  dead  body 
was  a  purpose  contemplated  by  the  statute 
under  consideration,  and  we  therefore  an- 
swer the  question  certified  in  the  affirma- 
tive." 

The  opinion  of  the  supreme  court  as  to  the 
meaning  of  the  words  of  the  above-cited  ar- 
ticle of  the  Revised  Statutes,  "the  nature  and 
character  of  the  violence  used,"  being  the 
same  as  that  of  this  court,  and  upon  which 
our  decision  of  this  appeal,  affirming  the 
judgment  of  the  lower  court,  rests,  that  deci- 
sion must  be  adhered  to,  and  this  motion  re- 
fused. Refused. 


HOUSTON  &  T.  C.  R.  CO.  v.  LOEFFLER.  i 
(Court  of  Civil  Appeals  of  Texas.    May  11, 
1899.) 

TRIAL — INSTRUCTIONS — DEATH  BY  WRONGFUL 
ACT  —  DAMAGES  —  MEASURE  —  DETERMINA- 
TION. 

1.  It  is  not  error  to  refuse  a  request  for  an  in- 
struction that  is  substantially  covered  by  the 
general  charge  given. 

2.  In  an'  action  by  a  wife  for  the  wrongful 
death  of  her  husband,  where  the  evidence  show- 
ed the  monthly  earnings  of  deceased  and  the 
amount  he  usually  turned  over  to  her,  it  was  er- 
ror to  instruct  that,  in  finding  for  plaintiff,  her 
damages  should  be  assessed  at  such  sum  as, 
from  the  evidence,  the  jury  believe  she  would 
probably  have  received  in  a  pecuniary  way  from 
her  husband  if  he  had  not  been  killed. 

3.  In  an  action  by  a  wife  for  the  wrongful 
death  of  her  husband,  the  jury  may  give  such 
damages  as  they  think  proportioned  to  the  injury 
resulting  from  his  death. 

4.  In  determining  the  damages  suffered  by  a 
wife  for  the  wrongful  death  of  her  husband,  the 
jury  should  consider  all  evidence  bearing  on  the 
subject  including  the  pecuniary  status  of  the  par- 
ties, and  their  reasonable  expectations  from  the 
husband's  labors;  and  from  all  the  facts,  and 
from  the  experience  and  observation  of  the  jury, 
determine  what  sum  would  be  a  just  compensa- 
tion for  her  pecuniary  loss,  allowing  nothing 
for  her  distress  and  the  deprivation  of  his  so- 
ciety. 

5.  In  an  action  for  a  wrongful  death,  declara- 
tions of  the  deceased,  made  some  minutes  after 
he  was  injured,  in  response  to  inquiries  made  by 
a  witness,  are  admissible  as  part  of  the  res 
gestae. 

i  Application  for  writ  of  error  dismissed  for 
want  of  jurisdiction. 


Appeal  from  district  court,  Harris  county; 
John  G.  Tod,  Judge. 

Action  by  Mrs.  Kate  Loeffler  against  the 
Houston  &  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Frank 
Andrews,  for  appellant  O.  T.  Holt,  for  ap- 
pellee. 

PLEASANTS,  J.  This  suit  was  instituted 
In  the  district  court  of  Harris  county  In  May, 
1895,  by  the  appellee,  to  recover  damages  for 
the  death  of  her  husband.  The  petition 
averred  that  on  the  21st  day  of  April,  1895, 
John  Loeffler,  the  husband  of  the  plaintiff, 
while  engaged  in  the  performance  of  his 
duties  as  brakeman  on  defendant's  railroad, 
on  one  of  Its  freight  trains  at  Waller,  Tex., 
a  station  on  said  railroad,  in  Harris  county, 
Tex.,  was  knocked  off,  and  thrown  off  said 
train,  receiving  serious  injuries,  resulting; 
in  his  death;  that  the  depot  at  said  station 
was  negligently  constructed,  in  that  the  roof 
and  awning  of  the  same  projected  out  over 
and  near  the  railroad  track,  rendering  opera- 
tion of  trains  on  said  track  dangerous  to 
brakemen  in  the  discharge  of  their  duties, 
which  was  known  to  defendant  but  unknown 
to  plaintiff's  husband;  that  the  tracks  in  and 
around  said  station  were  negligently  con- 
structed by  defendant,  and  were  rough  and 
uneven,  causing  the  movement  of  trains 
thereon  to  be  irregular  and  dangerous  to 
those  employed  thereon,  which  was  known 
to  defendant  or  could  have  been  known  to  It 
by  the  exercise  of  ordinary  care,  and  which 
was  unknown  to  the  deceased;  that  plain- 
tiff's husband  was  a  hale,  hearty,  hardy  man 
before  his  injury  and  death,  was  24  years  of 
age  when  Injured,  and  was  earning  $75  per 
month,  with  prospect  of  promotion  and  In- 
creased compensation;  that  plaintiff  was  20 
years  old,  and  wholly  dependent  upon  her 
husband  for  support  To  this  petition  de- 
fendant answered  by  general  demurrer  and  a 
general  denial,  and  especially  pleaded  con- 
tributory negligence  on  part  of  the  deceased, 
averring  that  he  was  injured  by  coming  in 
contact  with  the  roof  of  the  depot;  that  the 
condition  of  the  roof  was  patent  and  open  to 
his  observation,  and  a  risk  which  he'  as- 
sumed; and,  further,  if  there  was  any  negli- 
gence other  than  the  negligence  of  the  de- 
ceased contributing  to  his  Injury,  it  was  the 
'negligence  of  his  fellow  servants.  There 
were  several  trials  of  the  case,  with  various 
results,  and  on  the  24th  of  June,  1898,  there 
was  another  trial,  which  resulted  In  a  verdict 
for  the  plaintiff  for  f 10,000;  and,  a  new  trial 
being  refused  the  defendant,  It  appealed  to 
this  court 

There  are  many  assignments  of  error,  hut 
it  is  not  necessary,  in  view  of  the  disposition 
we  make  of  the  case,  to  notice  many  of  them. 
In  regard  to  the  assignments  which  challenge 
the  correctness  of  different  paragraphs  of  the 
court's  charge,  we  think  the  assignments, 
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with  one  exception,  are  not  well  taken.  Nei- 
ther the  first  nor  the  fifth  paragraph  of  the 
court's  charge  is  upon  the  weight  of  the  evi- 
dence, nor  do  we  think  the  court  committed 
error  in  the  refusal  of  any  one  of  the  charges 
requested  by  the  defendant.  Some  of  these 
charges  were  not  authorized  by  the  evidence, 
and  some  were  not  applicable  to  the  case, 
while  others  were  unnecessary,  inasmuch  as 
they  were  substantially  given  In  the  general 
charge  of  the  court  The  general  charge  of 
the  court,  with  the  Instructions  given  at  the 
request  of  the  defendant,  correctly  presented 
the  law  of  the  case  to  the  Jury  in  every  par- 
ticular, except  In  that  complained  of  by  the 
appellant  under  its  seventh  assignment.  This 
assignment  challenges  the  eighth  paragraph 
of  the  charge,  which  tells  the  Jury  that,  "if 
they  find  for  the  plaintiff,  they  will  assess 
her  damages  at  such  sum  as  from  the  evi- 
dence they  believe  she  would  probably  have 
received  in  a  pecuniary  way  from  her  hus- 
band, If  he  had  not  been  killed."  The  evi- 
dence showed  what  the  monthly  earnings  of 
the  deceased  were;  and  It  showed,  further, 
that  the  earnings  for  each  month,  less  $  15  or 
$20  thereof,  were  turned  over  by  the  de- 
ceased to  the  plaintiff.  Under  this  evidence, 
the  jury  might  well  infer  from  the  charge 
that  they  should  ascertain  what  sums  of 
money  would  probably  have  been  received  by 
the  plaintiff  from  the  earnings  of  her  hus- 
band had  he  not  been  killed,  and  that  the  ag- 
gregate of  these  sums  must  be  taken  by  them 
as  the  measure  of  the  plaintiff's  damages. 
Such  a  verdict,  giving  In  advance  the  aggre- 
gate of  the  sums  of  money  which  would  prob- 
ably be  received  by  the  wife  during  an  ordi- 
nary lifetime  from  her  husband's  earnings, 
would  seem  to  be  not  the  correct  measure  of 
her  damages.  The  law  is:  "The  jury  may 
give  such  damages  as  they  think  proportioned 
to  the  injury  resulting  from  the  death."  We 
do  not  think  the  law  as  quoted  Is  clearly  re- 
flected by  the  charge.  The  charge  intrenches 
upon  the  discretion  of  the  jury,  if  they  are  to 
look  only  to  the  sums  of  money  which  would 
probably  have  come  into  the  hands  of  the 
wife  from  the  earnings  of  the  husband  had 
he  not  been  killed.  The  jury  are  to  consider 
all  evidence  bearing  on  the  subject,  including 
the  pecuniary  status  of  the  parties,  and  their 
reasonable  expectations  from  the  labors  of 
the  husband;  and  from  all  the  facts,  and 
from  the  experience  and  observation  of  the 
Jury,  determine  what  sum  would  be  a  Just 
compensation  to  the  wife  for  the  pecuniary 
loss  sustained  by  her  in  the  death  of  her  hus- 
band, allowing  nothing  for  her  distress  and 
the  deprivation  of  his  society. 

In  respect  to  the  testimony  of  the  witness 
6.  J.  Hopper,  as  to  his  conversation  with  the 
deceased  after  he  was  injured,  which  was  ad- 
mitted over  the  objections  of  the  defendant, 
we  are  of  the  opinion  that  the  testimony  was 
properly  admitted.  Some  of  the  objections 
go  to  the  weight,  rather  than  to  the  compe- 
tency, of  the  testimony.   The  objection  that 


the  declarations  of  the  deceased  made  some 
minutes  after  he  was  injured,  In  response  to 
inquiries  made  by  the  witness,  were  not  "res 
gestae,"  seems  to  be  sound,  if  we  consider  the 
definition  usually  given  to  this  term;  but  re- 
peated decisions  of  our  supreme  court,  as  well 
as  decisions  of  the  courts  of  many  other 
states,  recognize  such  declarations  as  res  ges- 
tae. There  is  much  force  in  the  contentions 
of  the  appellant  that  the  verdict  Is  both  ex- 
cessive in  amount  and  is  against  the  great 
preponderance  of  the  evidence;  and  while 
the  damages  awarded  the  plaintiff  are,  to  say 
the  least,  large,  and  while  the  evidence  is  not 
satisfactory,  we  do  not  reverse  the  judgment 
on  either  of  these  grounds,  but  because  of  the 
error  in  the  charge.  The  judgment  is  re- 
versed, and  the  cause  remanded.  Vide  Rail- 
way Co.  v.  Lehmberg,  75  Tex.  67,  12  S.  W. 
838.   Reversed  and  remanded. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  v. 
BROOKING.i 
(Court  of  Civil  Appeals  of  Texas.    May  11, 
1899.) 

EXCESSIVE  DAMAGES— DUTY  OP  MASTER  TO 
FURNISH  SAFE  PLACE  FOR  SERVANT  TO 
WORK  —  CONFIDENTIAL  COMMUNICATION- 
OPINIONS. 

1.  Plaintiff  was  about  42  years  of  age,  able- 
bodied,  and  in  good  health  at  the  time  he  was  in- 
jured; waa  earning  from  $75  to  $100  per  month; 
had  been  employed  either  as  a  farmer  or  rail- 
road man  all  his  life,  and  knew  no  other  busi- 
ness. By  reason  of  the  injury  his  left  arm  was 
amputated  near  the  shoulder,  and  the  left  leg 
near  the  ankle,  and  he  was  confined  to  his  bed 
about  three  months,  and  had  earned  nothing  since 
the  injury.  Held,  that  a  verdict  for  $11,750  was 
not  excessive. 

2.  It  is  the  duty  of  the  master  to  exercise  or- 
dinary care  to  furnish  the  servant  a  safe  place 
in  which  to  work,  and  the  servant  may  assume 
that  the  master  has  performed  such  duty. 

3.  A  servant  is  under  no  obligation  to  ascer- 
tain defects  in  the  place  furnished  by  the  mas- 
ter for  him  to  work  in;  he  is  only  bound  to  exer- 
cise ordinary  care  in  prosecuting  his  work  there. 

4.  A  statement  made  by  a  client  to  his  attor- 
ney of  a  fact  to  be  alleged  and  incorporated  in 
a  pleading  which  is  to  be  filed  in  court  is  not  such 
a  confidential  communication  between  attorney 
and  client  as  will  exclude  evidence  thereof. 

5.  It  is  competent  to  show  by  parol  evidence 
that  plaintiff  did  not  authorize  an  averment  in 
the  original  petition  which  is  at  variance  with 
the  allegations  of  an  amended  petition  on  which 
plaintiff  seeks  to  recover. 

6.  One  who  has  had  long  service  in  the  rail- 
road business  in  various  capacities  is  competent 
to  give  an  opinion  as  to  whether  or  not  a  track 
is  safe. 

7.  In  an  action  against  a  railroad  for  personal 
injuries,  where  a  witness  testified  that  plaintiff 
was  injured  by  having  his  foot  caught  in  a  hole 
under  the  main-line  rail,  it  is  not  error  to  per- 
mit him  to  state  that  there  was  no  connection 
between  plaintiff's  being  hurt  and  a  switch  rail, 
in  which  defendant  claims  plaintiff  caught  his 
foot,  as  it  is  merely  a  statement  of  fact,  and 
not  a  conclusion  of  the  witness. 

Appeal  from  district  court,  Harris  county; 
William  H.  Wilson,  Judge. 

Action  by  W.  G.  Brooking  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 


i  Rehearing  denied. 
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From  a  judgment  In  favor  of  plaintiff,  defend- 
ant appealed.  Affirmed. 

O.  T.  Holt,  for  appellant  Price  &  Green, 
Wheeler  &  Rhodes,  and  Fisher,  Sears  &  Sher- 
wood, for  appellee. 

GARRETT,  C.  J.  This  was  an  action 
brought  by  W.  G.  .brooking  to  recover  of  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany damages  for  personal  injuries  sustained 
by  him  while  attempting  to  uncouple  cars  in 
the  yards  of  the  company  at  Yoakum,  Tex., 
on  December  27,  1896.  In  his  original  peti- 
tion, filed  May  24,  1897,  the  plaintiff  alleged 
that  while  he  was  in  the  discharge  of  his  du- 
ties as  a  switchman,  and  endeavoring  to  un- 
couple two  cars,  his  foot  was  caught  and  fas- 
tened between  the  switch  rail  and  the  rail  of 
the  main  line  of  the  track,  his  foot  being  so 
caught  between  said  rails  as  to  become  fasten- 
ed In  a  hole  or  cavity  beneath  the  rails,  and 
under  the  bottom  thereof,  so  that  he  was  un- 
able to  extricate  It,  causing  him  to  be  run  over 
by  the  train,  and  his  foot  and  arm  crushed  so 
that  they  were  amputated.  In  his  first 
amended  original  petition,  filed  March  19, 1898, 
plaintiff  omitted  the  allegation  that  his  foot 
was  caught  between  the  switch  rail  and  the 
rail  of  the  main  line  of  the  track,  and  aver- 
red that  the  injury  was  caused  by  his  left 
foot  being  caught  and  fastened  by  reason  of  a 
hole  or  cavity  by,  near,  and  under  and  be- 
neath one  of  the  rails,  and  averred  negligence 
on  the  part  of  the  defendant  In  permitting 
the  hole  to  be  and  remain  in  the  track,  and  the 
track  to  be  in  a  dangerous  and  unsafe  condi- 
tion by  reason  thereof.  Defendant  answered 
by  general  demurrer,  general  denial,  and  spe- 
cial answer,  alleging  (1)  that  the  accident  oc- 
curred through  known  dangers  of  the  employ- 
ment assumed  by  plaintiff  In  entering  the 
•service  of  defendant;  and  (2)  contributory 
negligence  of  plaintiff  in  putting  his  foot 
where  it  would  be  caught  between  the  rails, 
and  special  denial  that  there  was  any  hole 
under  or  near  the  rails.  There  was  a  trial 
by  a  Jury,  which  returned  a  verdict  in  favor 
of  plaintiff  for  the  sum  of  $11,750,  upon  which 
the  Judgment  was  rendered  in  his  favor  from 
which  this  appeal  is  taken.  The  accident  oc- 
curred about  dawn  on  the  morning  of  Decem- 
ber 27,  1896.  The  evidence  conflicts  as  to 
whether  or  not  there  was  a  hole  in  the  track, 
as  alleged  by  the  plaintiff,  and  as  to  how  the 
injury  occurred,— whether  the  plaintiff's  foot 
was  caught  between  the  switch  rail  and  the 
rail  of  the  main  line,  or  was  thrust  in  a  hole 
or  cavity  under  the  main  line  rail,  and  was 
crushed  by  the  rail  when  pressed  down  by  the 
car  running  over  it.  There  Is  evidence  to 
support  either  contention,  and,  giving  effect 
to  the  verdict  of  the  jury,  we  find  that  in  en- 
deavoring to  uncouple  two  cars,  while  slowly 
moving,  the  plaintiff,  in  facing  the  couplers, 
and  moving  along  on  the  outside  of  the  track, 
and  leaning  forward  to  take  hold  of  the  coup- 
ling pin,  got  his  left  foot  caught  under  the 
rail  of  the  track  nearest  to  him  in  a  hole  in 


the  track  under  the  rail,  and  the  weight  of  the 
car  passing  over  the  rail  pressed  it  down,  and 
crushed  and  broke  the  bones  of  the  foot,  and 
plaintiff  was  thrown  down  alongside  the 
track,  and  his  left  arm  was  caught  under  the 
wheels  and  crushed  and  broken.  On  account 
of  the  Injuries  thus  received,  bis  leg  was  am- 
putated near  the  ankle,  and  bis  arm  near  the 
shoulder. 

Plaintiff  was  familiar  with  the  switch  yard 
of  the  defendant  In  Yoakum,  where  the  acci- 
dent occurred,  but  did  not  know  of  the  exist- 
ence of  the  hole  In  the  track.  He  was  a 
brakeman,  and  was  in  the  discharge  of  his  da- 
ties  as  such,  and  was  attempting  to  uncouple 
the  cars  in  the  usual  and  customary  manner 
in  whlcb  cars  are  uncoupled.  It  was  not  a 
part  of  bis  duties  to  inspect  the  track,  and 
see  that  it  was  free  from  holes  and  otherwise 
In  a  safe  condition.  He  was  Injured  without 
fault  on  his  part  The  accident  occurred  by 
reason  of  the  defective  condition  of  the  track 
on  account  of  the  hole  therein.  The  defend- 
ant was  negligent  in  permitting  the  track  to 
be  in  a  defective  condition  and  in  not  discov- 
ering and  repairing  the  track.  There  is  evi- 
dence that  it  had  servants  employed  whose 
duty  It  was  to  inspect  the  track;  but  it  ap- 
peared that  there  are  about  12  miles  of  tracks 
in  the  yard  at  Yoakum,  and  only  one  man  to 
inspect  them,  and  that  he  could  only  go  over 
about  6  miles  a  day.  No  reason  Is  shown 
why  the  hole  should  not  have  been  discovered 
and  repaired,  except  that  the  defendant's  wit- 
nesses denied  the  existence  thereof;  but  this 
Issue  was  found  against  it  by  the  jury. 

At  the  time  the  plaintiff  received  his  inju- 
ries be  was  about  42  years  of  age,  and  had 
been  engaged  in  the  business  of  farming  and 
railroading,  and  was  familiar  with  no  other 
kind  of  employment  He  had  been  In  the 
service  of  railroads  in  Texas  for  17  years  as 
brakeman,  engineer,  switchman,  and  fireman. 
He  was  able-bodied,  and  In  good  health,  and 
was  earning  at  the  time  of  the  accident  from 
$75  to  $100  a  month.  Since  then  he  has  earn- 
ed nothing.  He  was  confined  by  his  Injuries 
to  his  bed  about  three  months. 

The  conclusions  of  fact  reached  by  us  dis- 
pose of  the  twenty-eighth  and  twenty-ninth 
assignments  of  error,  which  question  the  suf- 
ficiency of  the  evidence  to  support  the  verdict 
of  the  Jury.  There  was  a  conflict  of  evidence 
as  to  the  manner  In  which  the  injuries  were 
received,  and  we  see  no  reason  to  disturb  the 
conclusions  reached  by  the  jury  upon  this  or 
the  other  facts  necessary  to  support  the  judg- 
ment Plaintiff's  injuries  were  severe,  and 
the  amount  of  damages  awarded  was  not  ex- 
cessive. 

The  second  paragraph  of  the  charge  Is  not 
upon  the  weight  of  the  evidence,  and  is  not 
subject  to  the  objections  urged  against  It  by 
the  appellant  It  does  not  assume  the  exist- 
ence of  a  hole  In  the  track  under  the  rail,  but 
submits  that  question  to  the  determination  of 
the  jury,  as  it  does  all  of  the  other  questions 
of  fact  necessary  to  make  out  plaintiff's 
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It  did  not  assume  the  existence  of  any  fact 
The  facts  enumerated  and  submitted  for  the 
determination  of  the  Jury,  as  modified  by  lan- 
guage in  the  charge,  were  sufficient,  if  found 
In  his  favor,  to  support  a  recovery  by  the 
plaintiff.  It  was  the  duty  of  the  defendant 
to  exercise  ordinary  care  to  keep  its  track  in  a 
safe  condition,  and  to  furnish  the  plaintiff  a 
safe  place  to  work.  The  plaintiff  had  the 
right  to  assume  that  the  defendant  would  do 
this.  It  was  no  part  of  his  duty  to  inspect 
the  track  to  see  if  it  was  in  a  safe  condition, 
but  he  could  go  on  In  the  discharge  of  his  du- 
ties as  brakeman  in  coupling  and  uncoupling 
cars  relying  upon  the  performance  of  its  duty 
by  the  defendant.  The  hole  in  the  track  under 
the  rail  was  not  an  obvious  or  patent  defect 
in  the  manner  of  the  work  or  in  appliances 
that  the  plaintiff  was  then  using  or  dealing 
with,  so  as  to  render  the  instruction  to  the 
Jury  applicable,  as  requested  by  the  defend- 
ant, that  if,  from  the  evidence,  the  Jury  should 
believe  that  by  the  exercise  of  ordinary  care 
the  plaintiff  could  have  discovered  the  alleged 
defect,  and  failed  to  do  so,  he  could  not  re- 
cover. As  stated,  It  was  no  part  of  the  duty 
of  plaintiff  to  inspect  or  seek  to  discover  de- 
fects in  the  track.  The  special  instruction  No. 
6  requested  by  the  defendant  imposes  the 
same  duty,  as  to  Inspection  of  the  track,  upon 
the  plaintiff  as  upon  the  defendant.  It  was 
not  error  in  the  court  to  refuse  these  requested 
instructions,  nor  to  give  the  paragraph  of  the 
charge  complained  of  in  the  sixth  assignment 
of  error,  limiting  the  assumption  of  the  risk 
by  plaintiff  to  his  knowledge  of  the  defective 
condition  of  the  track.  Railroad  Co.  v.  Bin- 
gle,  91  Tex.  287,  42  S.  W.  971;  Railway. Co. 
v.  Hohl  (Tex.  Civ.  App.)  29  S.  W.  1131;  Rail- 
way Co.  v.  Guy  (Tex.  Civ.  App.)  23  S.  W.  683; 
Railway  Co.  v.  O'Flel,  78  Tex.  486,  15  S.  W. 
33;  Railway  Co.  v.  McClain,  80  Tex.  85,  15 
S.  W.  789;  Railway  Co.  v.  Lehmberg,  75  Tex. 
61,  12  S.  W.  838;  Railway  Co.  v.  Aylward,  79 
Tex.  675,  15  8.  W.  697.  Special  Instruction 
No.  7,  set  out  in  the  eleventh  assignment  of 
error,  was  clearly  upon  the  weight  of  the  evi- 
dence, and  was  properly  refused.  Special  in- 
structions 9  and  11,  set  out  in  the  twelfth  and 
fourteenth  assignments  of  error,  Imposed  the 
same  degree  of  duty  upon  the  plaintiff  as  upon 
the  defendant  to  discover  defects  in  the 
tracks.  Plaintiff  was  not  required  to  use  any 
diligence  to  ascertain  whether  or  not  there 
was  a  hole  In  the  track.  He  was  only  bound 
to  exercise  care  in  the  use  of  the  appliances 
that  were  at  hand.  So  there  was  no  error  in 
refusing  the  requested  instructions  9  and  11, 
to  the  effect  that,  If  plaintiff  had  the  same 
opportunity  for  discovering  the  defects  by 
which  he  was  injured  as  the  defendant,  he 
could  not  recover.  The  court  did  not  err  in 
refusing  the  special  instructions  1,  3,  and  12 
requested  by  the  defendant,  because  the  plain- 
tiff did  not  seek  to  recover  on  account  of  the 
pressure  of  the  rail  on  his  foot  only,  or  be- 
cause the  pin  in  the  drawhead  had  become 
fast,  and  to  have  given  the  instruction  No.  12 


would  have  been  misleading  to  the  Jury  in 
denying  the  right  of  recovery  for  the  injury 
by  the  pressure  of  the  rail  upon  plaintiff's 
foot.  The  charge  of  the  court  fully  submitted 
the  issues  to  the  Jury,  and  none  of  the  request- 
ed instructions  mentioned  would  have  been 
proper;  at  least  there  was  no  material  error 
in  refusing  them.  Remarks  of  counsel  shown 
by  the  sixteenth,  seventeenth,  and  eighteenth 
assignments  of  error  were  Improper,  and 
should  not  have  been  Indulged  in;  but  they 
do  not  appear  to  furnish  any  ground  for  a  re- 
versal of  the  Judgment. 

Contributory  negligence  on  the  part  of  the 
plaintiff  was  relied  on  by  the  defendant  to  de- 
feat his  right  to  recover,  and  the  defendant 
sought  to  show  that  the  accident  was  the  re- 
sult of  carelessness  and  negligence  of  the 
plaintiff  in  walking  into  the  switch,  and  get- 
ting his  foot  caught  between  the  switch  rail 
and  the  rail  of  the  main  line.  For  this  pur- 
pose it  introduced  in  evidence  plaintiff's  orig- 
inal petition,  containing  the  averment  that  his 
foot  was  so  caught;  -  and  while  the  plaintiff 
was  on  the  stand  upon  cross-examination  de- 
fendant asked  him  the  question:  "Didn't  you 
tell  your  attorney  that  your  foot  was  caught 
between  the  main  rail  and  the  switch  rail?" 
This  question  was  probably  asked  for  the  pur- 
pose of  showing  that  allegations  In  the  peti- 
tion, which  bad  not  then  been  introduced,  was 
made  from  information  given  by  the  plaintiff, 
was  objected  to  and  excluded  on  the  ground 
that  it  was  a  confidential  communication  by 
the  plaintiff  to  his  counsel.  Since  the  com- 
munication, if  made,  was  of  a  fact  to  be  used 
In  a  pleading  to  be  filed  In  the  court,  and  thus 
made  public,  we  are  Inclined  to  think,  without 
further  investigation,  that  the  plaintiff  should 
have  been  required  to  answer  the  question;/ 
but  the  error,  If  any,  was  obviated  and  ren' 
dered  harmless  by  the  subsequent  testimony 
of  the  witness  on  recross-examlnatlon.  He 
testified  that  be  did  not  think  he  ever  made 

|  such  a  statement  as  that  his  foot  was  caught 
between  two  rails,  and  not  in  a  hole  or  cavity; 
that  he  had  answered  all  questions  his  coun- 
sel asked  him  regarding  the' facts  In  the  case, 
and  that  he  told  him  the  facts.  R.  T.  Wheel- 
er, counsel  for  the  plaintiff,  was  permitted  to 
testify,  over  defendant's  objection,  that  he  had 
dictated  the  original  petition,  and  signed  it 
for  counsel  In  the  case;  that  afterwards,  at 
the  time  the  amended  petition  was  drawn,  the 
original  petition  was  read  to  plaintiff,  and  he, 
challenged  the  correctness  of  it,  stating  that  it 
was  all  wrong  after  the  statement  that  his 
foot  was  caught.  The  objection  to  this  evi- 
dence urged  here  is  that  the  variance  between 
the  original  and  amended  petitions  did  not 
admit  of  parol  testimony  to  explain,  alter,  or 
change  such  variance,  as  the  petitions  were 
plain  and  unambiguous  In  their  expressions. 
The  rule  of  not  allowing  a  written  instrument 
to  be  varied  by  parol  evidence  does  not  apply. 
It  was  perfectly  competent  to  show  by  parol 
evidence  that  plaintiff  did  not  authorize  the 

I  averment  contained  In  the  original  petition 
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that  his  foot  was  caught  between  two  rails, 
and  that  it  was  not  so  made  by  him,  and  to 
show  why  the  petition  was  amended. 

It  was  competent  evidence  for  the  witness 
Carroll  to  testify  that  the  track  was  unsafe, 
because  the  opinion  was  such  as  tbe  witness 
might  give.  He  qualified  himself  as  an  ex- 
pert by  showing  a  long  service  In  the  rail- 
road business  in  various  capacities— as  he 
expressed  it,  "from  the  shovel  up  to  conduct- 
or." The  twenty-second  assignment  of  error, 
that  the  court  permitted  the  witness  to  testi- 
fy, over  the  objection  of  defendant,  that  the 
switch  where  plaintiff  was  injured  was  dan- 
gerous, Is  not  supported  by  the  bill  of  ex- 
ceptions. Carroll  had  testified  that  the  plain- 
tiff's foot  was  caught  in  a  hole  under  the  main- 
line rail,  and  to  allow  him  to  testify  that  there 
was  no  connection  between  plaintiff's  being 
hurt  and  the  switch  rail  was  nothing  more 
than  permitting  him  to  state  what  the  fact 
was,  and  there  was  no  error  in  receiving  the 
evidence. 

The  twenty-sixth  assignment  of  error  Is  not 
supported  by  the  bill  of  exceptions.  The  evi- 
dence referred  to  was  as  to  holes  about  a  year 
prior  to  the  accident,  and  after  the  defend- 
ant's counsel  himself  had  before  that  interro- 
gated plaintiff  in  reference  to  holes  in  other 
parts  of  the  yard.  The  error,  If  any,  was  im- 
material. After  a  careful  examination  of  all 
the  errors  assigned,  we  are  of  the  opinion  that 
the  Judgment  of  the  court  below  should  be 
affirmed.  Affirmed. 


SHIELDS  v.  STARK. 
(Court  of  Civil  Appeals  of  TexaB.   May  6,  1899.) 
LIMITATIONS— JUDGMENT— SET-OFF. 

1.  Issuance  of  a  writ  of  garnishment  by  a 
judgment  creditor  is  not  equivalent  to  an  execu- 
tion, so  as  to  prevent  the  judgment  being  barred 
by  limitations. 

2.  A  note  executed  by  S.  to  W.,  and  assigned 
to  plaintiff,  cannot  be  set  off  by  S.  with  a  judg- 
ment against  the  wife  of  W. 

Appeal  from  district  court,  Jack  county;  J. 
W.  Patterson,  Judge. 

Action  by  SU  Stark  against  W.  M.  Shields. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Thos.  D.  Sporer,  for  appellant.  Stark  & 
Turner,  for  appellee. 

STEPHENS,  J.  Appellee  sued  to  recover 
the  amount  of  two  small  promissory  notes, 
with  foreclosure  of  vendor's  lien.  The  notes 
were  made  in  the  year  1892  by  appellant,  pay- 
able to  the  order  of  J.  T.  Waiters,  one  due 
January  1,  1894,  and  the  other  January  1, 
1895,  and  were  both  pledged  to  appellee  as  se- 
curity for  debt.  Appellant  pleaded  In  offset 
a  Judgment  for  $89.53  rendered  December  29, 
1885,  in  favor  of  Stewart  Bros.  &  Co.  against 
Mrs.  J.  F.  Franklin, -then  a  widow,  and  since 
the  wife  of  J.  T.  Walters,  and  assigned  to 
him  December  29, 1895,  or,  as  alleged  by  him, 


January  24,  1896.  The  last  and  only  execu- 
tion ever  issued  on  this  judgment  was  Issued 
May  10,  1886,  which  was  more  than  10  years 
before  the  institution  of  this  suit,  though 
since  the  year  1892  Walters  and  wife  have 
been  nonresidents  of  this  state.  In  avoidance 
of  this  plea,  appellee  replied  that  the  Judg- 
ment was  both  dormant  and  barred  by  limi- 
tations. In  the  year  1895  several  writs  of 
garnishment  were  Issued  at  the  instance  of 
the  plaintiff  In  the  judgment,  and  unless  this 
had  the  effect  of  keeping  the  judgment  alive, 
as  seems  to  have  been  held  by  the  district 
judge,  it  was  not  a  valid  offset.  In  order  to 
keep  the  judgment  alive,  it  was  not  neces- 
sary, execution  having  Issued  within  12 
months  after  rendition  of  judgment,  to  revive 
by  scire  facias  or  suit,  and  hence  the  absence 
from  the  state  of  the  defendant  in  tbe  judg- 
ment did  not  interfere  with  the  issuance  of 
further  executions,  which  was  all  that  was 
necessary.  We  understand  that  a  judgment 
in  this  state  Is  not  capable  of  being  revived, 
and  hence  is  barred  by  limitation,  after  the 
expiration  of  10  years  from  the  date  of  tbe 
issuance  thereon  of  the  last  execution.  Rev. 
St.  arts.  3361,  1664,  1650;  McKinnon  v.  Mc- 
Gown  (Tex.  Civ.  App.)  29  S.  W.  696;  Willis 
v.  Stroud,  67  Tex.  516,  3  S.  W.  732.  It  is  also 
the  rule  that,  if  barred  when  suit  is  brought 
a  set-off  Is  not  available  where  the  statute  of 
limitations  is  pleaded  against  It.  HolMman 
v.  Rogers,  6  Tex.  98;  Howard  v.  Randolph,  73 
Tex.  459,  11  S.  W.  495.  "Execution"  is  de- 
fined thus:  "Putting  the  sentence  of  the  law 
in  force."  "The  act  of  carrying  into  effect 
the  final  Judgment  or  decree  of  a  court."  We 
know  of  no  reason  or  authority  for  holding 
that  a  writ  of  garnishment  is  in  any  sense  an 
execution.  It  is  of  the  nature  of  pleading, 
and  not  of  final  process,  to  enforce  the  col- 
lection of  a  judgment  Indeed,  without  a  fur- 
ther judgment  and  execution  in  the  garnish- 
ment suit  It  avails  nothing  in  the  collection 
of  the  original  judgment  That  appellee  Is 
not  precluded  from  having  an  affirmance  of  the 
judgment  on  this  ground  by  tha  trial  court's 
conclusion  on  the  limitation  issue  to  tbe  con- 
trary, the  facts  being  undisputed,  see  Byrd  v. 
Perry  (Tex.  Clr.  App.)  26  S.  W.  749,  and  cases 
there  cited.  Our  conclusion,  therefore,  Is 
that,  In  denying  the  offset  in  this  case,  the 
judgment  was  correct  though  the  reasons 
given  in  the  conclusions  filed  by  his  honor 
may  not  have  been. 

But,  If  mistaken  in  this,  we  still  do  not  see 
upon  what  ground  appellant  was  entitled  to 
offset  a  note  payable  to  order  of  J.  T.  Walters, 
and  assigned  to  appellee,  with  a  judgment 
against  Mrs.  Franklin.  The  legal  title  to  the 
note  certainly  never  was  In  Mrs.  Franklin, 
and,  If  she  ever  had  any  equitable  title,  It  was 
only  to  an  undivided  interest  her  children 
owning  the  other  interests.  Appellant's  type- 
written brief  of  13  pages  Is  too  long.  If  not 
too  dim,  to  admit  of  our  taking  up  and  dis- 
cussing the  numerous  questions  there  raised, 
though  it  Is  apparent  from  a  cursory  examina- 
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don,  that  If  the  judgment  pleaded  as  an  offset 
was  barred  there  is  no  merit  in  the  appeal 
Judgment  affirmed. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  T. 
BAUDAT.i 
(Court  of  Ciril  Appeals  of  Texas.   May  18, 

1809.) 

HIGHWAYS — PRESCRIPTION — RAILROADS— 
CROSSINGS — ESTOPPEL — MEASURE  OF 
DAMAGES— LOSS  OF  PROFITS. 

1.  A  road  cut  through  a  forest  and  canebrake, 
and  confined  by  the  character  of  the  country  to 
a  single  path,  was  used  by  the  public  generally, 
and  was  worked  and  wag  looked  on  as  a  public 
road  for  50  years.  Held,  that  the  right  to  have 
the  road  kept  open  was  complete,  notwithstand- 
ing the  use  of  the  road  had  become  beneficial 
to  only  one  person. 

2.  The  easement  of  the  public  in  a  highway, 
as  against  the  owner  of  the  fee,  is  not  affected 
by  the  building  of  a  railroad  across  it  before  the 
limitation  by  prescription;  the  railroad  not  ac- 
quiring the  fee,  but  only  an  easement 

3.  A  railroad,  haying  maintained  a  crossing 
for  40  years  over  a  road,  and  acquiesced  in  and 
recognized  the  public's  right  thereto,  is  estopped 
to  say  the  public  has  not  acquired  a  prescriptive 
right  therein. 

4.  Where  a  railroad  wrongfully  closed  a  cross- 
ing, knowing  that  plaintiffs  access  to  market 
was  thereby  cut  off  and  that  damages  would  re- 
sult, it  was  proper,  in  estimating  the  damages, 
to  consider  probable  loss  of  sales  of  plaintiff's 
produce. 

5.  Plaintiff  had  a  right  to  assume  that  the 
railroad  might  open  the  crossing  at  any  time,  and 
hence  he  was  justified  in  putting  in  his  crop 
on  the  assumption,  that  he  would  get  it  to  mar- 
ket. 

Appeal  from  district  court,  Ft  Bend  coun- 
ty; T.  S.  Reese,  Judge. 

Action  by  J.  Baudat  against  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Peareson  &  Wharton  and  A  L.  Jackson,  for 
appellant   Spencer  C.  Russell,  for  appellee. 

GARRETT,  a  J.  The  appellee  brought 
this  action  against  the  appellant  for  the  re- 
covery of  damages  on  account  of  the  closing 
by  appellant  of  the  crossing  over  its  railway 
track  of  a  road  leading  from  the  appellee's 
premises  over  the  railway  Into  a  public  road 
running  from  the  town  of  Richmond  towards 
the  city  of  Houston.  The  damages  claimed 
were  for  injury  to  the  business  of  appellee, 
as  a  truck  farmer,  in  preventing  him  from 
getting  his  produce  to  market,  and  In  the  pre- 
vention of  access  to  his  farm  by  his  custom- 
ers. A  trial  by  the  court  without  a  jury  re- 
sulted In  a  judgment  in  favor  of  the  appellee 
for  the  sum  of  $750.  The  court  filed  conclu- 
sions of  fact,  which  we  adopt,  as  supported 
by  the  evidence,  as  follows  (striking  out  such 
as  we  deem  immaterial):  "The  plaintiff,  J. 
Baudat,  owns  a  piece  of  land  about  1%  miles 
from  the  town  of  Richmond,  upon  which  he 
lives.  His  business  is  that  of  a  truck  far- 
mer or  market  gardener,  and  he  is,  and  has 

1  Writ  of  error  denied  by  supreme  court. 


been  since  he  has  been  living  on  this  place, 
engaged  in  that  business,  In  a  small  way  at 
first  but  since  about  1890  rather  largely  for 
this  country,  gradually  increasing  his  busi- 
ness. He  has  had  since  1892  or  1893  about 
100  acres  In  cultivation,  In  all  kinds  of  vege- 
tables, which  he  disposed  of  by  shipping  to 
various  places,  by  selling  to  customers  in 
Richmond  and  to  persons  who  came  on  the 
place  and  bought  In  various  quantities,  from 
a  nickel  worth  to  a  wagon  load;  the  larger 
quantities  being  bought  of  him  and  hauled  to 
Houston  for  sale,  and  this  last  toeing  a  very 
lucrative  trade.  Plaintiff  rented  the  land  in 
1887,  and  lived  on  It  as  a  tenant  until  he 
bought  in  1890,  and  has  continuously  lived 
on  this  place,  and  carried  on  this  business 
since  1887.  The  place  was  visited  by  a  great 
many  persons,  some  to  buy  vegetables,  and 
many  attracted  by  the  sight  (novel  to  this 
country)  of  a  garden  on  so  large  a  scale.  The 
cultivated  land  ran  down  to  within  75  or  100 
yards  of  the  defendant's  track  at  the  cross- 
ing In  question,  and  his  residence  was  about 
600  yards  from  said  point,  in  the  field  or  cul- 
tivated land.  Ingress  and  egress  to  and  from 
plaintiff's  home  and  premises  were  along  and 
over  a  roadway  through  his  land  to  Its  north- 
ern boundary,  thence  across  the  narrow  strip 
belonging  to  Ryan  to  the  line  of  defendant's 
right  of  way,  and  thence  across  defendant's 
right  of  way  and  track,  over  the  crossing  In 
question,  on  to  a  junction  with  a  public  road 
or  highway,  and  running  along  the  north  side 
of  the  defendant's  right  of  way,  and  leading 
from  the  town  of  Richmond  east  *  *  * 
The  defendant's  railway  was  built  in  1854. 
At  that  time,  and  prior  to  that,  as  far  back 
as  1843,  this  road  on  the  north  line  of  de- 
fendant's track  and  right  of  way  had  ru» 
from  Richmond  along  its  present  location  uj 
to  a  point  opposite  the  crossing.  Thence  It 
turned  south,  and  ran  across  what  Is  now  de- 
fendant's right  of  way,  at  the  crossing  in 
question,  a  short  distance,  where.  It  forked,— 
one  branch  going  off  to  the  left,  down  the 
river,  on  the  east;  the  other  branch  running 
south  along  the  present  road,  through  plain- 
tiff's land,  to  a  gin  and  mill  on  the  east  bank 
of  the  river,  and  thence  up  the  river  to  a 
ferry  just  below  the  town  of  Richmond.  The 
road  over,  at,  and  from  the  crossing  in  ques- 
tion through  plaintiff's  land,  and  up  to  his 
residence,  follows  the  same  track  as  the  pres- 
ent road.  The  country  was  all  unlnclosed, 
uncleared,  wooded  land,  and  canebrake;  and 
this  road,  as  described,  was  cut  out  through 
the  timber  and  canebrake,  and  was  used  by 
the  traveling  public  as  a  public  road  in  all  re- 
spects, though  there  Is  no  evidence  that  it 
was  ever  laid  off  and  opened  by  the  proper 
authority  as  a  public  road.  When  the  de- 
fendant's railroad  was  built,  a  regular  cross- 
ing was  built  at  the  point  where  the  road 
crossed  the  track,  and  at  the  same  point 
where  the  present  crossing  Is  located;  and 
this  crossing  was  kept  up  and  maintained  by 
defendant  in  all  respects  as  a  public  crossing 
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until  185*4,  when  It  was  dosed  by  defendant  | 
*  ♦  •  In  1884  defendant  fenced  its  right 
of  way,  but  left  this  crossing  open,  erecting 
the  necessary  cattle  guards  as  in  case  of  oth- 
er public  crossings,  but  without  signal  posts 
for  whistling.  By  permission  of  the  defend- 
ant, Ryan,  who  owned  a  strip  of  land  along 
the  right  of  way  up  to  the  crossing,  and  be- 
tween the  right  of  way  and  plaintiff's  land, 
was  allowed  to  put  in  gates  on  both  sides  of 
the  crossing  to  keep  his  stock  in  his  pasture. 
In  1865  the  mill  and  gin  aforesaid  on  the  riv- 
er were  moved  away,  and  about  the  same 
time  the  ferry  was  discontinued;  and,  there 
being  no  occasion  for  the  public  generally  to 
use  the  road,  it  was  not  much  used,  except 
by  persons  living  in  that  bend  of  the  river. 
This  land  was  afterwards  fenced  up,  and  the 
lands  in  the  bend  put  in  cultivation;  but 
gates  were  put  upon  this  road,  and,  so  far  as 
necessary,  the  public  use  of  the  road  con- 
tinued, and  as  far  as  up  to  plaintiff's  resi- 
dence, has  always  continued,  though  beyond 
that  point  there  does  not  appear  to  have  been 
any  use  of  the  road  as  a  public  road  for  pos- 
sibly 25  years.  •  *  *  The  road  In  dispute 
(that  Is,  from  and  through  plaintiff's  land 
across  the  railway  at  the  crossing  in  ques- 
tion) was  cut  out  through  timber  and  cane- 
brake,  and  continuously  used  and  recognised 
as  a  public  road,  as  It  is  now  laid  out,  by  the 
general  public  from  1843,  and  prior  thereto, 
up  to  the  present  time,  except  the  time  Its  use 
was  prevented  by  the  closing  of  the  crossing 
by  defendant  In  1894.  From  the  time  of  the 
building  of  the  railway  In  1854  up  to  1894,  a 
crossing  where  the  road  crossed  the  defend- 
ant's railway  (being  the  crossing  in  question) 
was  kept  up  and  maintained  In  all  respects 
as  a  public  crossing  by  the  defendant's  com- 
pany, and  such  crossing  was  used  by  the  gen- 
eral public  traveling  these  roads  as  a  public 
crossing,  without  question,  let,  or  hindrance, 
until  1894  When  plaintiff  bought  the  land 
and  established  his  present  business  in  1890, 
he  regarded  this  road  and  crossing  as  a  pub- 
lic road  and  crossing.  There  was  no  other 
public  outlet  from  his  place.  This  road  and 
crossing  afforded  a  good  road  and  convenient 
means  of  ingress  and  egress  to  and  from  his 
place,  Increasing  the  value  of  bis  property 
very  largely  for  his  business,  and  operated 
as  a  prominent  Inducement  In  the  purchase 
of  the  place  and  establishment  of  this  busi- 
ness. From  the  extent  and  nature  of  plain- 
tiff's business,  and  the  proximity  of  his  place 
to  the  railroad,  I  conclude  that  it  was  known 
to  defendant's  agents  and  servants,  and  that 
they  may  be  said  to  have  had  knowledge  of 
such  business,  and  of  the  probable  damage 
to  him  In  his  business  resulting  from  the  clos- 
ing of  the  crossing;  and  I  find  as  a  fact  from 
the  evidence  that  they  had  such  knowledge. 
In  1894  the  defendant's  agents  required  plain- 
tiff, as  a  condition  for  keeping  the  crossing 
open,  to  sign  a  contract  to  keep  the  gates  put 
there  by  Ryan  with  defendant's  permission, 
as  aforesaid,  closed,  and  to  be  responsible  for 


all  stock  killed  at  the  crossing  by  the  cars. 
This  plaintiff  refused  to  do,  on  the  ground 
that  the  crossing  was  a  public  crossing,  and 
the  defendant  had  no  right  to  impose  any 
condition  upon  which  it  should  be  kept  open. 
Defendant  thereupon  closed  the  crossing  by 
fencing  It  up.  *  •  *  There  was  a  pri- 
vate way  In  and  out  to  and  from  plaintiff's 
place  through  the  Inclosed  and  cultivated 
land  of  his  neighbor,  Pleasants.  This  road 
or  way  has  two  gates  and  a  pair  of  bars  on 
it,  the  gates  being  sometimes  locked.  Plain- 
tiff had  permission  from  the  owner  of  the 
land  to  use  this  way  at  will.  The  distance 
from  plaintiff's  premises  to  Richmond  by  this 
way  was  a  little  shorter  than  by  the  public 
road  aforesaid,  but  it  was  merely  a  turn-row 
road  through  a  plowed  and  cultivated  field, 
rough  and  Inconvenient  to  travel,  and  had 
several  bad  places.  Plaintiff  could  not  haul 
as  many  loads  In  a  day,  and  as  much  at  a 
load,  as  by  the  public  road;  and  In  addition, 
on  account  of  the  roughness  his  produce  was 
bruised,  and  rendered  less  valuable  and  less 
fit  for  shipment  In  addition  to  this,  this 
way  was  so  inconvenient  to  persons  coming 
to  the  place  to  buy,  that  such  trade  was  en- 
tirely lost  to  plaintiff  while  the  crossing  was 
closed  as  aforesaid.  But,  under  these  cir- 
cumstances, plaintiff  marketed  a  large  part 
of  his  crops  in  1894  and  1895,  using  this  pri- 
vate way,  but  at  increased  expense  and  great 
inconvenience,  and  at  an  additional  loss,  on 
account  of  the  roughness  of  the  way.  Plain- 
tiff had  growing  on  his  land  when  the  cross- 
ing was  closed  in  July,  1894,  about  10  acres  of 
watermelons,  and  about  that  time  planted  5 
or  6  acres  In  beans,  and  about  the  same 
amount  of  cabbage.  He  had  also  other  vege- 
tables in  smaller  quantities.  He  planted 
some  of  these  after  the  crossing  was  closed, 
because  he  expected  the  defendant  would 
open  the  crossing.  The  watermelons,  if  they 
had  been  marketed,  would  have  realized 
about  $100  an  acre,  the  cabbages  about  $150 
or  $200  per  acre,  and  the  beans  about  $75  per 
acre.  In  1895  plaintiff,  still  thinking  the 
crossing  would  be  opened,  planted  more  large- 
ly, and  raised  during  the  year,  besides  small 
vegetables,  12  or  15  acres  of  .beans,  worth 
$100  per  acre;  6  acres  cabbages,  $200  per 
acre;  potatoes,  8  or  10  acres,  $75  per  acre; 
and  about  1  acre  of  tomatoes,  worth  $150. 
A  large  percentage  in  value  of  these  crops 
was  lost  to  plaintiff  on  account  of  his  being 
unable  to  get  them  to  market  conveniently 
and  in  good  shape,  and  on  account  of  buyers 
not  being  able  to  get  to  the  place  convenient- 
ly. From  the  evidence  I  cannot  find  with 
any  certainty  what  the  amount  of  this  loss 
was,  but  from  the  best  evidence  I  make,  I 
find  the  damage  to  plaintiff  to  be  $750,  of 
which  $250  was  for  crops  growing  when  the 
crossing  was  closed,  and  $500  for  crops  plant- 
ed after  the  crossing  was  closed;  said  crops 
having  been  planted  under  the  Belief  that  the 
crossing  would  be  opened  by  defendant,  and 
that  the  plaintiff  would  be  able  to  market 
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them  over  the  public  road  In  question.  I  find 
that  the  above  loss  and  damage  was  the 
proximate  result  of  the  acts  of  defendant  In 
closing  the  crossing  in  1894,  and  keeping  it 
closed  until  October,  1895.  I  find  that  the 
public  road  in  question  over  the  said  crossing 
was  a  good,  level,  smooth  road,  free  from  any 
bad  places,  all  the  way  from  plaintiff's  place 
to  Richmond,  and  that  the  private  way 
through  Pleasants'  field  was  hardly  a  road  at 
all,  but  merely  a  turn  row,  a  part  of  the  way 
rough  and  inconvenient,  and  that  plaintiff 
could  not  haul  as  much  at  a  load,  nor  as  many 
loads  In  a  day,  by  about  half,  as  over  the  oth- 
er road,  and  that  In  addition  the  vegetables 
were  bruised  and  rendered  less  valuable,  and 
their  value  impaired,  by  hauling  over  the 
road." 

It  appeared  from  the  evidence  that  the  road 
in  question,  leading  south  from  the  Richmond 
public  road  over  the  land  now  owned  by  the 
appellee,  and  down  into  the  bend  of  the  river, 
was  cut  out  through  the  forest  and  canebrake 
many  years  ago,  and  used  as  a  wagon  road  by 
the  public  generally,  and  that  It  adhered  and 
was  confined  to  the  route  as  originally  cut 
out,  and  from  appellee's  residence  to  the  Rich- 
mond road,  as  now  used,  it  has  never  been 
changed.  Worthington,  a  witness  for  the  ap- 
pellee, testified  that  when  he  came  to  Texas  in 
1S49  the  road  was  then  used  as  a  public  road, 
and  looked  upon  as  such;  that  he  supposed  it 
was  worked  by  a  road  overseer,  but  did  not 
know;  that  some  one  worked  it.  Access  to 
the  appellee's  premises  from  the  direction  of 
Houston  was  cut  off  by  the  closing  of  the 
crossing,  and  his  only  outlet  was  through 
Pleasants'  field,  In  the  direction  of  Richmond. 
The  trial  judge  concluded,  as  matter  of  law, 
that  the  road  was  not  only  a  public  road,  but 
that  the  appellant  was  estopped  from  closing 
the  crossing  by  Its  acts  with  regard  to  the 
same,  which  were  that  when  appellee  bought 
the  land  It  was  maintaining  a  crossing  over 
its  track  for  the  road  with  knowledge  of  ap- 
pellee's intended  use  of  the  land.  We  do  not 
think  that  the  appellant  was  estopped  from 
closing  the  crossing  by  the  facts  stated.  But 
we  are  of  the  opinion  that  the  conclusion  that 
the  road  Is  a  public  road  Is  correct  and  must 
■  be  sustained.  It  became  a  public  road  by 
prescription,  as  well  as  by  dedication  and  ac- 
ceptance. Hall  v.  City  of  Austin  (Tex.  Civ. 
App.)  48  S.  W.  55;  Elliott,  Roads  &  S.  pp.  7, 
91,  121,  123,  126,  134,  139,  140.  From  the 
long  and  continuous  use  of  the  road,  cut  out 
as  it  was  through  the  forest  and  canebrakeB, 
and  confined  by  the  character  of  the  country 
to  a  single  path,  the  presumption  arises  that 
at  some  antecedent  time  the  land  was  acquir- 
ed under  the  right  of  eminent  domain;  and, 
this  being  the  case,  it  would  not  be  neces- 
sary to  show  by  direct  evidence  an  acceptance 
of  a  dedication  of  the  land  as  a  public  high- 
way. We  quote  from  Elliott  on  Roads  and 
Streets,  at  page  134:  "When  the  use  of  the 
way  has  continued  for  the  period  prescribed 
by  the  statute,  or  for  the  period  designated 


by  the  common-law  authorities  as  from  a  time 
immemorial,  there  exists  a  right  by  prescrip- 
tion, founded,  as  Chief  Justice  Shaw  says, 
upon  the  presumption  that  the  way  was  at 
some  anterior  period  laid  out  and  establish- 
ed by  competent  authority,"— citing  Reed  v. 
Inhabitants  of  Northfleld,  13  Pick.  94.  A 
prescriptive  right  In  the  public  to  have  the 
road  kept  open  would  not  be  defeated  by  the 
principal  use  of  the  road  having  become  bene- 
ficial only  to  the  appellee.  The  authorities  to 
the  effect  that  dedication  will  not  be  presum- 
ed of  roads  running  over  uncultivated  and  un- 
lnclosed  lands  are  not  applicable  to  the  facts 
of  this  case.  The  right  of  the  public  to  have 
the  road  kept  open  by  prescription  is  complete, 
but,  from  the  evidence  in  the  case,  dedication 
and  an  acceptance  thereof  may  also  be  implied. 
Acceptance  by  the  proper  authorities  may  be 
Implied  from  the  use  of  the  road  for  so  long 
a  period  of  time,  and  Its  having  been  worked, 
as  appears  from  the  testimony  of  Worthing- 
ton, its  beneficial  nature,  and  the  general  rep- 
utation that  it  was  a  public  road.  Elliott, 
Roads  &  S.  pp.  115-117.  The  author  cited 
sums  up  by  saying  that  "it  may  now  be  con- 
sidered as  the  prevailing  opinion  that  an  ac- 
ceptance may  be  Implied  from  a  general  and 
long-continued  use  by  the  public  as  of  right." 
From  about  the  year  1843  up  to  the  close  of 
the  war  between  the  states— more* than  20 
years,— the  use  of  the  road  was  more  exten- 
sive than  since,  but  its  use  has  always  been 
general.  The  road  has  never  been  abandon- 
ed, except  as  to  that  part  of  It  south  of  the 
appellee's  residence.  There  Is  nothing  in  the 
contention  that  the  easement  for  the  road 
could  not  be  acquired  over  the  appellant's 
right  of  way,  which  is  of  itself  only  an  ease- 
ment When  the  appellant  acquired  Its  right 
of  way  the  road  was  already  laid  out  over  the 
land,  and  it  was  bound  by  law  to  restore  the 
road  to  its  former  condition  and  put  in  the 
crossing.  The  easement  for  the  road  was  ac- 
quired, as  against  the  owner  of  the  fee  of  the 
land,  and  such  would  have  been  the  case  al- 
though the  right  by  prescription  Jhad  not  be- 
come complete  when  the  railroad  was  built 
The  right  of  the  public  by  prescription  has 
certainly  matured  since,  and  the  acquiescence 
In  and  recognition  of  the  appellant  In  this 
right  of  the  public  to  the  crossing  for  so  long 
a  time  is  conclusive  against  it  as  to  this  right. 

Admission  of  testimony  upon  the  question 
of  damages  is  complained  of.  Since  the  case 
was  tried  by  the  .court  without  a  jury,  and 
there  is  sufficient  evidence  to  support  the  find- 
ing of  the  court  as  to  damages,  it  becomes  un- 
necessary to  Inquire  whether  or  not  the  evi- 
dence, the  admission  of  which  has  been  as- 
signed as  error,  should  have  been  received. 
As  a  rule,  however,  proof  of  the  loss  of  possi- 
ble profits  of  a  business  is  not  admissible. 
Appellee  would  not  have  been  justified  by  the 
rule  that  would  prevent  one  from  allowing 
damages  to  accumulate  In'  not  planting  his 
crop  for  the  year  1895.  It  could  not  be  pre- 
sumed that  the  appellant  would  continue  its 
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wrongful  act  of  keeping  the  crossing  closed. 
The  matter  was  entirely  within  its  control, 
and  it  could  have  opened  the  crossing  at  any 
time.  Appellant's  act  In  closing  the  crossing 
was  wrongful,  and  It  became  liable  to  the  ap- 
pellee for  all  damages  to  him  that  naturally 
flowed  therefrom.  It  will  be  readily  seen  that 
damages  did  result  It  was  not  necessary 
that  the  appellant  should  be  able  to  contem- 
plate Just  what  the  damage  would  be.  Its 
servants  and  agents  knew  that  the  appellee 
was  being  shut  off,  by  their  act,  from  conven- 
ient access  to  market,  and  to  the  town  of 
Richmond  and  elsewhere,  and  that  he  would 
probably  suffer  damage  by  reason  thereof. 
The  measure  of  damages  in  the  case  cannot 
be  arrived  at  with  much  degree  of  accuracy, 
but  it  is  our  opinion  that  the  court  below  was 
correct  in  considering  what  the  loss  would 
be  by  hearing  evidence  to  show  probable  loss 
of  sales  of  the  appellee's  produce.  It  was 
shown  by  the  evidence,  in  comparison  with 
other  .years,  before  and  after,  that  the  sales 
were  greatly  reduced.  Not  only  this,  but  the 
appellee  could  estimate  with  some  degree  of 
accuracy  how  much  of  the  particular  crops 
was  lost  to  him  by  reason  of  convenient  ac- 
cess to  market  having  been  closed  against 
him.  The  evidence  sustains  the  conclusion 
reached  by  the  trial  judge,  and  the  damage 
is  not  too  speculative  and  remote  to  prevent 
a  recovery-  The  judgment  of  the  court  below 
will  be  affirmed.  Affirmed. 


WEEKES  et  al.  v.  CITY  OF  GALVESTON,  i 

(Court  of  Civil  Appeals  of  Texas.   April  27, 

1899.) 

TRUSTS  —  STATES  —  CONSTITUTIONAL  LAW— 
STATUTES — AMENDMENT — MUNICIPAL- 
ITIES— ULTRA  VIRES-COSTS. 

1.  Pelican  Island  and  Flats  constitute  for 
several  miles  the  northern  boundary  of  Galveston 
Harbor,  and  lie  parallel  with  Galveston  Island, 
and  are  of  great  value  for  the  preservation  and 
improvement  of  the  harbor  and  for  increasing 
the  maritime  facilities  of  the  port.  It  has  always 
been  the  policy  of  the  state  to  foster  the  im- 
provement of  the  harbor.  It  has  also  been  the 
policy  of  the  state  not  to  grant  to  individuals  the 
islands  in  the  bays  along  the  Gulf  shore.  In 
1S56  this  island  was  beyond  the  limits  of  Gal- 
veston city,  and  was  not  available  for  munici- 
pal purposes.  EM,  that  Act  Feb.  2,  1856,  con- 
veying the  island  to  Galveston  city,  was  in  trust 
for  the  use  and  benefit  of  the  public  at  large, 
and  not  for  merely  private  uses,  and  hence  the 
city  had  no  power  to  lease  it  for  a  long  term  of 
years  to  an  individual  for  private  use. 

2.  Conceding  such  conveyance  did  not  create 
a  trust  for  the  public,  the  joint  legislative  resolu- 
tion of  March  8,  1879,  declaring  that  this  prop- 
erty should  not  he  subject  to  judicial  process  for 
the  city's  debts,  and  that  the  city  could  not  trans- 
fer the  title  to  any  one,  limited  the  city's  con- 
trol of  the  island  to  public  uses. 

3.  Such  resolution  was  not  unconstitutional  as 
impairing  contracts  or  depriving  one  of  property 
without  due  process  of  law. 

4.  The  resolution  was  not  an  amendment  of 
Act  Feb.  2,  1856,  within  Const  art.  3,  §  36, 
providing  that  no  law  shall  be  amended  by  ref- 
erence to  its  title,  but  that  the  law  amended  shall 

i  Writ  of  error  denied  by  supreme  court. 


be  re-enacted  at  length,  but  was  a  separate  ex- 
pression of  the  legislative  wilL 

5.  Const  art  3,  S§  29,  30,  requiring  an  enact- 
ing clause  to  all  bills,  and  that  no  law  shall  be 
passed  except  by  bill,  do  not  apply  to  laws  passed 
by  joint  resolution. 

6.  Where  a  city  made  a  lease  ultra  vires,  and 
afterwards  revoked  it  it  was  not  liable  to  the 
lessee's  assignee  for  the  sum  he  had  paid  for 
the  lease,  the  city  having  received  none  of  it. 

7.  In  a  suit  to  annul  the  lease,  the  city  should 
not  have  been  taxed  with  half  the  costs. 

Appeal  from  district  court,  Galveston  coun- 
ty; William  H.  Stewart,  Judge. 

Suit  by  the  city  of  Galveston  against  N. 
Weekes  and  others.  There  was  a  decree  for 
plaintiff,  and  each  appeals.  Reversed  on  plain- 
tiff's cross  appeal. 

Hume  &  Kleberg,  Maco  Stewart,  and  W.  M. 
Jerdone,  for  appellants.  R.  Waverley  Smith, 
City  Atty.,  for  appellee. 

PLEASANTS,  J.  By  virtue  of  a  resolu- 
tion of  the  council  of  the  city  of  Galveston, 
of  the  18th  of  June,  1894,  the  mayor  of  the 
city  and  Robert  Shaw  on  the  29th  of  the 
same  month,  entered  into  the  following  con- 
tract: "The  State  of  Texas,  County  of  Gal- 
veston. This  contract,  made  and  entered  into 
the  29th  day  of  June,  1894,  between  the  city 
of  Galveston,  a  mumiclpal  corporation,  Incor- 
porated under  the  laws  of  the  state  of  Texas, 
of  Galveston  county,  Texas,  acting  in  this 
behalf  by  and  through  A.  W.  Fly,  mayor  of 
said  city  of  Galveston,  and  by  virtue  of  a  res- 
olution passed  and  adopted  by  the  city  coun 
ell  of  the  said  city  of  Galveston  at  a  regular 
meeting  thereof  held  on  the  18th  day  of  June, 
A.  D.  1894,  of  the  first  part,  and  Robert 
Shaw,  of  Galveston  county,  Texas,  of  the  sec- 
ond part,  wltnesseth:  First  The  said  party 
of  the  first  part  doth  hereby  grant,  demise, 
lease,  and  farm  let  unto  the  said  Robert  Shaw, 
his  heirs  and  assigns,  for  the  period  of  twen- 
ty-five (25)  years  commencing  on  the  29th  day 
of  June,  A.  D.  1894,  the  following  described 
property  and  premises  situated  in  the  county 
of  Galveston,  and  state  of  Texas:  That  cer- 
tain parcel  or  tract  of  land  known  and  de- 
scribed on  the  maps  of  Galveston  county  as 
'Pelican  Island,'  and  the  land  adjacent  there- 
to, usually  covered  with  shallow  water,  and 
commonly  called  and  designated  as  'Flats';' 
said  Pelican  Island  and  Flats  being  the  land 
heretofore  ceded,  granted,  and  conveyed  to 
the  city  of  Galveston  by  the  state  of  Texas; 
said  Island  and  flats  lying  north  of  the  chan- 
nel of  Galveston  Bay,  running  In  front  and 
north  of  the  city  of  Galveston,— except  so 
much  of  said  island  and  flats  as  have  been 
released  and  quitclaimed  unto  the  state  of 
Texas  by  the  city  of  Galveston  as  described 
in  a  certain  quitclaim  deed  recorded  in  Book 
One  Hundred  and  Thirty  (130),  page  thirty 
(30),  of  the  deed  records  of  said  county  of 
Galveston,  Texas;  and  at  the  termination  of 
the  said  period  of  twenty-flve  years  it  is  here- 
by especially  agreed  between  the  said  parties 
of  the  first  and  second  parts  that  the  said 
party  of  the  second  part,  his  heirs  and  as- 
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signs,  shall  have  the  privilege  of  renewing 
this  lease  for  a  further  period  of  twenty-Are 
(25)  years  from  the  date  of  the  termination 
hereof.  Second.  For  and  In  consideration  of 
the  above  premises  the  party  of  the  second 
part  agrees  to  pay  to  the  party  of  the  first 
part  the  annual  rent  of  twenty-five  dollars 
($25.00),  to  be  paid  annually  in  advance,  and 
the  rent  for  the  first  year  having  been  paid  to 
the  party  of  the  first  part  by  the  party  of  the 
second  part,  the  receipt  whereof,  to  wit,  the 
sum  of  twenty-five  dollars,  is  hereby  acknowl- 
edged. Third.  The  party  of  the  second  part 
hereby  agrees  not  to  maintain,  transact,  car- 
ry on,  or  cause,  or  allow  to  be  maintained, 
transacted,  or  carried  on,  any  business  on  said 
property  that  may  be  contrary  to  the  charter 
and  ordinances  of  said  city,  or  contrary  to  the 
laws  of  the  state  of  Texas.  Fourth.  Should 
there  at  any  time  be  any  default  in  the  pay- 
ment of  any  rent  due,  or  In  any  of  the  cove- 
nants herein  contained,  then  it  shall  be  law- 
ful for  the  party  of  the  first  part  to  re-enter 
said  premises,  and  remove  all  persons  there- 
from, without  prejudice  to  any  legal  remedies 
which  may  be  used  for  the  collection  of  rent; 
all  and  every  claim  for  damages  for  or  by  rea- 
son of  said  re-entry  being  hereby  expressly 
waived.  Fifth.  At  the  expiration  of  this 
lease,  unless  the  party  of  the  second  part,  his 
heirs  or  assigns,  avail  themselves  of  the  priv- 
ilege of  the  renewal  hereof,  the  party  of  the 
second  part  agrees  to  quit  and  surrender  the 
said  premises  in  as  good  state  and  condition 
as  a  reasonable  use  and  wear  thereof  will  per- 
mit. Sixth.  It  is  expressly  agreed  and  un- 
derstood by  and  between  the  parties  hereto 
that  the  party  of  the  first  part  have,  and  by 
his  contract  has,  a  valid  first  lien  upon  any 
and  all  the  goods,  furniture,  chattels,  or  prop- 
erty of  any  description  belonging  to  the  par- 
ty of  the  second  part  as  a  security  for  the 
payment  of  all  rent  due  or  to  become  due, 
and  any  and  all  exemption  laws  in  force  in 
this  state  by  which  said  property  might  be 
held  are  hereby  expressly  waived.  In  wit- 
ness whereof,  I,  A  W.  Fly,  as  mayor  as 
aforesaid,  and  acting  in  this  behalf  for  the 
city  of  Galveston,  do  hereunto  subscribe  my 
official  signature  and  office,  under  the  corpo- 
rate seal  of  said  city,  this,  the  29th  day  of 
June,  1804,  and  the  said  Robert  Shaw  in  wit- 
ness whereof  sets  his  hand  on  the  said  20th 
day  of  June,  A  D.  1804.  A  W.  Fly,  Mayor 
of  the  Gity  of  Galveston,  Texas.  [Seal.]  At- 
test: B.  K.  Marrast,  City  Clerk  of  the  City 
of  Galveston,  Texas.  Robert  Shaw."  Two 
other  Instruments,  amendatory  and  explana- 
tory of  the  above,  were  subsequently  execut- 
ed between  the  parties,  and  on  the  2d  day  of 
May,  1808,  this  suit  was  instituted  by  the  at- 
torney for  the  appellee  in  obedience  to  a  res- 
olution of  Its  council  adopted  on  the  17th  of 
January,  1896,  against  the  appellants,  to 
whom  the  lessee,  Shaw,  had  assigned  said 
contracts,  to  cancel  and  annul  the  same,  and 
for  the  removal  of  cloud  from  appellee's  title, 
and  for  the  recovery  of  the  premises  from 
61  S.W.-35 


possession  of  appellants.  The  appellants  an- 
swered by  general  and  special  demurrers  and 
general  denial,  and  upon  trial  of  the  cause  by 
the  Judge  of  the  court  without  a  Jury  Judg- 
ment was  rendered  annulling  the  contracts  of 
lease,  and  restoring  the  property  to  the  pos- 
session of  the  appellee,  with  a  Judgment  for 
appellants  against  appellee  for  the  rents  paid 
by  them  to  the  city  collector,  with  interest  on 
same,  and  also  for  $600,  the  alleged  consider- 
ation for  the  assignment  of  the  lease  by  Shaw 
to  appellants,  and  that  the  costs  of  the  suit 
be  paid  equally  by  plaintiff  and  defendants; 
and  from  the  Judgment  the  defendants  ap- 
pealed to  this  court,  and  the  plaintiff  made 
cross  assignments  of  error.  The  numerous 
assignments  presented  in  the  brief  for  appel- 
lants, and  discussed  by  counsel  with  much 
learning  and  ability,  need  not  be  discussed 
seriatim  by  us,  for  the  case  was  tried  by  the 
Judge  alone;  and,  if  his  rulings  upon  the  ex- 
ceptions to  the  pleadings  and  in  the  admission 
of  evidence  over  the  objections  of  the  defend- 
ants were  In  part  erroneous,  if  the  Judgment 
canceling  and  holding  void  the  contracts  of 
lease  sought  to  be  annulled  by  the  appellee  be 
such  as  should  have  been  rendered,  it  must 
be  affirmed,  and  we  will  therefore  proceed  to 
Inquire  if  the  Judgment  be  authorised  by  the 
law  under  the  pleadings  and  the  facts  ad- 
duced in  evidence. 

The  validity  or  invalidity  of  the  lease  in- 
volves the  interpretation  of  the  act  of  the 
legislature  of  Texas  passed  February  2, 1866, 
granting  Pelican  Island  to  the  city  of  Gal- 
veston. If  that  act  conveyed  to  the  city  a 
title  In  fee  simple,  without  limitation  or  trust, 
as  its  language  might  import,— that  la  to  say, 
if  the  legislature  intended  to  convey  the  is- 
land to  the  city  for  its  municipal  or  private 
uses,— then  the  lease  in  question  should  be 
upheld,  unless,  as  is  insisted  by  appellee,  the 
Inadequacy  of  the  consideration  for  the  lease 
demonstrates  the  contract  to  be  fraudulent, 
and  that  the  assignees  of  the  lease  knew  of, 
or  at  least  were  chargeable  with  notice  of,  the 
fraud,  when  they  took  the  assignment;  or 
unless  the  Joint  resolution  of  the  senate  and 
house  of  representatives  of  Texas,  passed  on 
the  8th  of  March,  1870,  could  and  did  impose 
and  ingraft  a  public  trust  upon  the  property. 
In  construing  the  act  of  February  2,  1856,  we 
should  look  beyond  the  words  of  the  statute 
to  ascertain  the  intent  and  purpose  of  the 
legislature.  That  municipal  corporations  may 
acquire  and  hold  property  for  public  aa  well 
aa  for  corporate  uses  seems  to  be  well  settled, 
and,  when  the  grant  Is  for  public  purposes, 
duties  are  imposed  upon  the  grantee  which 
can  neither  be  ignored  nor  their  performance 
delegated  to  others  than  the  governing  pow- 
er of  the  corporation.  Vide  Dill.  Mun.  Corp.  i 
96,  and  authorities  there  cited;  City  of  Corpus 
Christ!  v.  Central  Wharf  &  Warehouse  Co.,  8 
Tex.  Civ.  App.  04,  27  S.  W.  808.  Pelican  Is- 
land and  its  adjuncts,  known  aa  "Pelican 
Flats,"  constitute,  for  a  large  portion  of  the 
distance  between  the  Gulf  and  the  western 
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shore  of  the  bay,  the  northern  boundary  of 
Galveston  Harbor.  It  stretches  for  several 
miles  from  east  to  west,  its  southern  shore 
being  nearly  parallel  with  the  northern  shore 
of  Galveston  Island;  and  from  its  position, 
and  Its  availability  for  the  construction  of 
sea  walls,  wharves,  and  docks,  Is  of  inesti- 
mable value  for  the  preservation  and  improve- 
ment of  the  harbor,  and  for  expending  and 
increasing  the  maritime  accommodations  and 
facilities  of  the  port  of  Galveston.  The  peo- 
ple of  the  entire  state  are  interested  in  the 
commercial  and  maritime  Improvement  of  this 
port,  and  the  policy  of  the  state  has  been  to 
foster  this  Interest  from  the  foundation  of 
the  city.  This  Is  evidenced  by  the  grant  from 
Texas  to  Menard  and  his  associates  to  the 
lands  upon  the  bay  shore  situated  between 
the  low  and  high  tide,  and  much  of  which  is 
now  occupied  by  the  wharves  of  the  Galves- 
ton City  Company,  the  successor  of  Menard 
and  his  tenants  in  common;  and  It  has  also 
long  been  the  policy  of  the  state  not  to  grant 
to  individuals  the  Islands  In  its  bays  and 
along  the  Gulf  shore.  For  years,  as  is  well 
known,  these  islands  were  reserved  from  lo- 
cation by  the  holders  of  land  certificates,  who 
were  authorized  by  such  certificates  to  appro- 
priate portions  of  the  public  domain.  All 
these  matters,  considered  with  the  further 
fact  that  in  February,  1856,  when  the  act 
granting  Pelican  Island  was  passed,  the  Is- 
land was  beyond  the  jurisdictional  limits  of 
the  city,  and  was  not  essential— If,  Indeed,  it 
was  available— for  municipal  purposes,  are 
sufficient  to  authorize  the  conclusion  that  the 
purpose  and  the  Intention  of  the  legislature 
by  the  act  of  February  2, 1856,  was  to  convey 
the  island  to  the  city  for  public,  and  not  for 
merely  private,  uses;  and  that  the  property 
is  held  by  the  city  In  trust  for  the  use  and 
benefit  of  its  citizens,  and  for  the  benefit  of 
the  public  at  large.  But  if  we  are  in  error 
In  thus  Interpreting  this  act,  we  are  of  the 
opinion  that  the  joint  resolution  of  the  legisla- 
ture of  March  8,  1879,  does,  and  as  we  think, 
without  violation  of  any  provision  of  the  state 
or  federal  constitution,  limit  the  power  and 
dominion  of  the  grantee  over  the  property  for 
public  purposes,  when  It  declares  that  "said 
property  shall  not  be  subject  to  attachment, 
execution  or  other  judicial  process  for  debt 
or  debts  of  said  city;  nor  shall  said  corpora- 
tion have  the  power  to  transfer  the  title  to 
the  same  to  any  person  or  corporation  what- 
ever." If  the  Island  was  the  private  property 
of  the  city.  It  was  surely  not  the  Intention  of 
the  legislature  to  declare  it  should  not  be  sub- 
ject to  debts  of  the  city  previously  contracted, 
and  then  existing;  such  purpose  should  not 
be  imputed  to  the  legislature,  unless  evidenced 
by  clear  and  explicit  language.  In  support 
of  their  insistence  that  the  legislature  is 
without  power  to  attach  a  condition  to  an 
unconditioned  grant  of  land  made  to  a  public 
corporation,  or  to  otherwise  change,  abridge, 
or  modify  the  absolute  title  and  power  of  use 
and  disposition  invested  by  such  grant,  coun- 


sel, among  other  authorities,  cite  the  cases  of 
Milam  Co.  v.  Bateman,  54  Tex.  158.  In  that 
case  the  supreme  court  decided  that  it  was 
not  in  the  power  of  the  legislature  to  devest 
title  from  a  comity  to  lands  which  had  been 
granted  it  by  the  state  for  school  purposes. 
The  joint  resolutions  of  March,  1879,  do  not 
undertake  to  devest  the  title  to  Pelican  Is- 
land. It  affirms  the  title,  but  Inhibits  its 
alienation  by  the  city,  and  also  exempts  the 
property  from  liability  for  the  debts  of  the 
city.  In  the  case  of  Baker  v.  Dunning,  77 
Tex.  28,  13  8.  W.  617,  it  was  held  that  the 
legislature  could  require  a  county  to  sell  its 
school  lands,  when  put  upon  the  market  to 
actual  settlers  upon  the  land.  If  they  desired 
to  purchase,  in  preference  to  all  other  bid- 
ders; and  a  sale  made  to  another  by  the  coun- 
ty, without  evidence  that  the  county  or  its 
vendee  even  knew  that  there  was  a  settler 
upon  the  land,  was  held  to  be  Imperative  as 
to  the  settler,  who,  after  the  sale  by  the 
county,  made  a  tender  to  it,  and  to  its  vendee, 
of  an  amount  of  money  sufficient  to  pay  for 
160  acres  at  the  price  per  acre  for  which  the 
entire  body  of  lands— a  league  or  more— had 
been  sold.  If  the  act  requiring  a  county  to 
sell  Its  lands,  in  preference  to  other  bidders, 
to  settlers,  and  In  small  quantities,  and  for 
the  same  price  per  acre  for  which  it  could 
sell  to  one  bidder  all  of  its  lands,  Is  not  vio- 
lative of  section  16,  art  1,  of  the  bill  of 
rights  of  the  constitution  of  this  state,  inhib- 
iting the  impairment  of  a  contract  by  legisla- 
tion; or  of  section  10,  art  1,  of  the  federal 
constitution,  Inhibiting  the  deprivation  of 
property  without  due  process  of  law,  It  would 
seem  that  the  joint  resolution  of  March  8, 
1879,  should  not  be  held  to  violate  either  of 
these  constitutional  limitations  upon  the  leg- 
islative power  of  the  state.  There  Is  not 
wanting  authority  for  the  doctrine  that  these 
sections,  of  the  state  and  federal  constitu- 
tions are  without  application  to  acts  of  the 
legislature  respecting  the  powers,  rights,  and 
property  of  municipal  and  public  corporations, 
and  that  the  authority  of  the  legislature  over 
such  corporations  is  quite  without  limit;  and 
such  doctrine  seems  to  be  consistent  with 
sound  reason,  since  it  is  by  the  will  of  the 
legislature  that  these  corporations  exist  But 
without  giving  our  assent  to  the  construction, 
that  these  corporations  hold  their  property 
and  their  powers,  as  they  do  their  existence, 
the  weight  of  authority  seems  to  be  that  there 
may  be  rights  In  such  corporations  which  are 
beyond  destruction  by  the  legislature,  though 
not  beyond  reasonable  and  legislative  author- 
ity and  control.  Vide  Dill.  Mun.  Corp.  {  6a 
And  we  are  of  the  opinion  that  the  authority 
exercised  by  the  legislature  in  the  resolutions 
of  1879,  in  respect  to  the  property  granted  the 
city  of  Galveston  by  the  act  of  February, 
1856,  was  reasonable  and  legitimate. 

But  It  Is  Insisted  by  reason  of  sections  29, 
80,  art  3,  of  the  constitution  of  the  state  the 
joint  resolutions  of  1879  are  ineffectual  to 
repeal,  abridge,  enlarge,  or  amend  the  act  of 
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February  2,  1856;  In  other  words,  that  aach 
resolutions  have  not  the  force  and  effect  of 
law.  The  constitution  recognizes  two  modes 
by  which  the  will  and  purpose  of  the  legis- 
lature may  be  declared,  and  such  will,  when 
expressed  in  either  one  or  the  other  of  these 
modes,  has  the  force  and  effect  of  law,  and 
is  imperative  upon  the  courts;  and  such  reso- 
lutions vest  or  devest  title  to  property,  and 
may  enlarge  or  restrict  an  existing  law.  Sec- 
tions 29,  30,  art  8,  are  applicable  to  laws 
passed  by  bills,  but  not  to  such  as  are  cre- 
ated by  joint  resolutions.  Vide  Suth.  St 
Const  §  61,  and  the  State  v.  Delesdenier,  7 
Tex.  76.  The  joint  resolutions  of  March, 
1S79,  do  not  purport  to  be  an  amendment  of 
the  act  of  February  2,  1856,  nor  are  they  in 
fact  an  amendment  in  the  sense  in  which 
that  term  Is  used  In  section  36,  art  3,  of  the 
constitution.  They  are  in  part,  another  and 
separate  expression  of  the  will  and  purpose 
of  the  legislature  touching  the  subject-matter 
of  the  act  of  1856,  and  the  two,  being  con- 
strued each  in  connection  with  the  other,  con- 
stitute the  title  of  the  city  of  Galveston  to 
Pelican  Island  and  Pelican  Flats,  and  under 
that  title  the  city  of  Galveston  holds  the 
property  in  trust  for  the  public,  and  is  char- 
ged by  law  with  the  duty  of  administering 
the  trust  through  the  exercise  of  its  legisla- 
tive and  governmental  powers  upon  the  prop- 
erty, as  the  needs  and  exigencies  of  the  har- 
bor and  port  may  from  time  to  time  demand. 
And  these  powers,  as  we  have  seen,  cannot 
be  delegated,  nor  can  the  city  government 
avoid  its  duty  to  the  public  by  placing  the 
property  out  of  its  possession  and  beyond 
its  control.  By  the  lease  made  to  the  appel- 
lants, they  are  given  possession  of  Pelican 
Island  and  its  flats,  to  be  by  them  occupied 
and  used  for  the  period  of  25  years,  with 
privilege  of  renewing  the  lease  for  the  like 
period,  and  upon  the  same  terms;  this  pos- 
session and  use  of  the  property  to  be  without 
Interference  or  control  of  the  dty  govern- 
ment It  Is  true,  the  lease  provides  that  the 
property  shall  not  be  used  to  the  injury  of 
the  harbor,  and  that  no  business  shall  be 
carried  on  by  the  lessees,  nor  will  they  permit 
any  others  to  carry  on  any  business,  upon  the 
island  In  violation  of  the  laws  of  the  state  or 
the  ordinances  of  the  city.  But  these  re- 
straints upon  the  rights  and  powers  of  the 
lessees  are  only  those  under  which  every  citi- 
zen of  the  city  holds  and  enjoys  his  property. 
Thus,  practically,  for  half  a  century,  the  city, 
by  its  contract  has  voluntarily  abdicated  Its 
office  of  trustee  for  the  public,  and  obligated 
Itself  to  suspend  for  the  same  period  of  time 
all  exercise  of  Its  legislative  and  administra- 
tive powers  of  government  as  regards  this 
island,  other  than  such  as  It  may  exercise  In 
respect  to  the  property  of  any  citizen.  Such 
action  by  the  dty  council  must  be  held  to  be 
ultra  vires,  and,  without  deciding  that  there 
could  not  be  a  valid  lease  made  of  this  prop- 
erty, we  declare  the  one  under  consideration 
to  be  unauthorized  and  Illegal,  and  the  judg- 


ment of  the  lower  court  canceling  and  vacat- 
ing the  same  to  be  correct  Dill.  Mun.  Corp. 
I  97;  City  of  Corpus  Chrlsti  v.  Central  Wharf 
&  Warehouse  Co.,  8  Tex.  Civ.  App.  94,  27  S. 
W.  803;  MacdoneU  v.  Railway  Co.,  60  Tex. 
591;  Waterbury  v.  City  of  Laredo,  68  Tex. 
576,  5  S.  W.  81. 

As  to  the  second  ground  upon  which  appel- 
lee sought  to  have  the  contracts  of  lease 
avoided  and  annulled,  our  conclusion  is  that 
while  the  petition  does  not  charge  specific  act 
of  fraud  against  any  member  of  the  city  coun- 
cil, or  the  lessee  or  his  assignees,  and  while 
the  evidence  does  not  warrant  a  finding  that 
there  was  actual  fraud  committed  by  any  one 
connected  with  the  lease,  the  very  great  In- 
adequacy of  the  consideration  received  by  the 
dty  for  the  lease,  coupled  with  the  fact  that 
the  dealings  of  the  lessee  were  not  with  the 
real  owners  of  the  property,  but  with  those 
who  were  trustees  for  the  owner,  the  public, 
brands  the  contract  as  fraudulent  In  the  eyes 
of  the  law.  There  may  have  been  incompe- 
tent and  perhaps  Irrelevant  evidence  admit- 
ted for  the  plaintiff  over  objections  from  the 
defendants,  but  there  was  competent  and 
relevant  evidence  amply  sufficient  to  warrant 
a  finding  by  the  court  that  the  snm  of  $25 
was  grossly  and  shockingly  inadequate  as  an- 
nual rental  for  the  property.  Tide  Pom.  Eq. 
J  nr.  f  927;  Tied.  Bq.  Jur.  229;  Story,  Eq. 
Jur.;  Macoupin  Co.  v.  People,  58  111.  195; 
Madison  Co.  v.  Same,  Id.  457;  By  ere  v.  Sur- 
get  19  How.  303. 

The  cross  assignments  of  the  appellee  are, 
we  think,  well  taken.  Neither  law  nor  equity 
authorized  a  judgment  for  the  appellants  for 
the  sum  alleged  to  have  been  paid  by  them 
for  the  assignment  of  the  lease  to  them  by 
Shaw.  The  appellee  received  no  part  of  the 
money  paid  by  appellants  to  Shaw,  and  ap- 
pellants have  no  claim  upon  the  appellee  for 
any  of  this  $500.  Nor  should  the  court  have 
divided  the  costs  of  the  suit  between  the  par- 
ties. It  follows  from  what  we  have  said  that 
the  judgment  will  be  reformed,  and  here  ren- 
dered that  the  contracts  of  lease  set  out  In 
the  petition  be  canceled,  and  held  for  naught, 
and  that  the  property  sued  for  be  restored  to 
the  possession  of  the  appellee,  and  that  the 
writ  of  possession  Issue  for  this  purpose,  and 
that  appellee  pay  to  the  appellants  tbe  sum 
of  $75  paid  by  them  into  the  treasury  of  the 
appellee,  in  compliance  with  said  contract  of 
lease,  with  interest  on  said  money  at  6  per 
centum  per  annum  from  dates  of  payment 
and  that  appellee  recover  all  costs  of  suit  In 
this  and  in  the  lower  court 


SIEDERS  v.  MERCHANTS'  LIFE  ASS'N  OF 
UNITED  STATES. 
(Court  of  Civil  Appeals  of  Texas.    May  31, 

1899.) 

INSURANCE— CONSTRUCTION  OF  POLICY. 
Where  a  contract  of  insurance  is  entered  in- 
to, to  be  performed  in  the  state.  In  determining 
the  effect  to  be  given  to  the  policy  the  laws  of 
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the  state  will  govern;  and  where  statements 
in  the  application  are  false,  and  were  warranted 
to  be  true,  no  recovery  can  be  had  on  the  policy, 
though,  under  the  law  of  the  state  in  which  it 
was  issued,  false  representations  not  actually  con- 
tributing to  the  contingency  on  which  the  policy 
is  payable  do  not  vitiate  the  policy,  and  such 
false  statements  did  not  contribute  to  the  loss. 

Appeal  from  district  court,  Travis  county; 
R.  E.  Brooks,  Judge. 

Action  by  Mary  Sleders  against  the  Mer- 
chants' Life  Association  of  the  United  States. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Z.  T.  Fulmore,  for  appellant.  Fiset  &  Mil- 
ler, for  appellee. 

FISHER,  C.  J.  This  is  an  action  by  Mrs. 
Mary  Sieders,  the  wife  of  P.  W.  Sieders,  de- 
ceased, against  the  appellee,  on  a  policy  of 
insurance  covering  the  life  of  her  husband. 
Certain  defenses  were  pleaded,  which  are  in- 
dicated by  the  findings  of  the  trial  court 
The  court  below  found  its  conclusions  of  fact 
and  law,  which  resulted  in  a  judgment  in 
favor  of  the  appellee.  The  evidence  supports 
these  conclusions,  which  are  adopted  by  this 
court  They  are  fully  stated  in  the  record, 
and  It  Is  unnecessary  to  repeat  them  In  this 
opinion.  The  assured,  in  his  application  for 
the  policy,  warranted  statements  to  the  ef- 
fect that  he  had  not  applied  for  or  been  re- 
fused Insurance  in  other  companies,  and  that 
no  policy  had  been  issued  upon  his  life  which 
had  been  previously  canceled;  nor  did  he  use 
ardent  spirits,  wines,  or  malt  liquors.  The 
court  finds  that  these  statements  were  false, 
and  that  they  were  warranted  In  the  appli- 
cation to  be  true,  which  was  made  a  part 
of  the  policy.  And  the  court  further  found 
that  none  of  the  false  matters  stated  in  the 
application  contributed  to  the  death  of  Sie- 
ders. The  plaintiff  pleaded  a  statute  of  Mis- 
souri, as  follows:  "No  defense  based  upon 
misrepresentations  made  in  obtaining  or  se- 
curing a  policy  of  Insurance  on  the  life  or 
lives  of  any  person  shall  be  deemed  ma- 
terial or  render  the  policy  void,  unless  the 
matter  misrepresented'  shall  have  actually 
contributed  to  the  contingency  or  event  on 
which  the  policy  is  to  become  due  or  payable, 
and  whether  it  so  contributed  in  any  case, 
shall  be  a  question  for  the  Jury."  The  main 
point  raised  by  the  appellant  In  her  brief  is 
the  refusal  of  the  court  to  give  effect  to  this 
statute,  in  determining  the  effect  to  be  given 
to  the  policy.  The  court  below  refused  to 
apply  this  statute,  for  the  reason  that  the 
policy  should  be  construed  according  to  the 
laws  of  this  state,  as  it  was  evidently  con- 
templated that  it  was  to  be  performed  here, 
and  that  Its  collection  should  be  enforced 
through  the  courts  of  this  state.  Without 
entering  into  a  discussion  upon  this  question, 
we  think  the  conclusion  reached  by  the  trial 
court  Is  justified  by  the  case  of  Fowler  v. 
Bell,  90  Tex.  160,  37  S.  W.  1058.  In  response  to 
the  third  assignment  of  error,  we  think  It 
plain  that  the  application  was  made  a  part 


of  the  policy,  and  that  the  court  properly 
construed  it  We  find  no  error  in  the  record, 
and  the  judgment  is  affirmed.  Affirmed. 


WEATHERFORD  t.  McFADDEN. 
(Court  of  Civil  Appeals  of  Texas.   May  20, 
1898.) 

SCHOOL  LANDS— PURCHASE  BY  MINOR- 
INSTRUCTION. 

1.  Refusal  of  special  instruction  as  to  purpose 
for  which  certain  evidence  may  be  considered  is 
not  prejudicial,  where  it  is  impliedly  given  in  the 
general  charge,  and  was,  in  substance,  stated  to 
the  jury  when  the  evidence  was  admitted. 

2.  The  only  condition  made  essential  by  the 
law  itself  to  the  right  to  purchase  school  lands  of 
the  state  being  actual  settlement  the  disability 
of  minority  cannot  be  urged  by  one  who  seeks 
to  purchase  such  land  after  the  commissioner  of 
the  land  office  has  awarded  it  to  a  minor. 

Appeal  from  district  court,  Palo  Pinto  coun- 
ty; J.  S.  Straughan,  Judge. 

Action  by  Claude  McFadden  against  W.  W. 
Weatherford.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

Arthur  Speer  and  W.  P.  Gibbs,  for  appel- 
lant Wm.  Veale  &  Son,  John  H.  Eaton,  and 
Theodore  Mack,  for  appellee. 

STEPHENS,  J.  Whether  appellee  or  appel- 
lant had  the  superior  right  to  purchase  from 
the  state  fractional  section  80  of  school  land 
In  Palo  Pinto  county  was  the  question  at  is- 
sue in  the  trial  of  this  case;  appellee,  the 
plaintiff  In  the  action,  holding  the  affirmative 
of  the  issue.  This  was  made  to  depend  main- 
ly upon  the  question  of  fact  whether  or  not 
appellee  was  an  actual  settler  when  he  made 
hlaoriginal  application  to  purchase,  December 
7, 1897.  The  jury  found  that  he  was,  and  that 
finding  Is  conclusive  here,  since  the  following 
is  the  only  complaint  made  of  the  verdict  in 
the  motion  for  new  trial,  "Because  the  ver- 
dict of  the  jury  Is  contrary  to  the  law  and 
the  evidence,"  which  assignment  as  has  been 
repeatedly  held,  was  too  general. 

It  is  Insisted  that  there  was  error  in  re- 
fusing the  following  special  instruction  re- 
quested by  appellant:  "Ton  are  instructed 
that  the  question  of  improvements,  or  their 
value,  cannot  be  considered  In  this  case,  ex- 
cept as  a  circumstance  of  good  faith,  and 
that  plaintiff,  McFadden,  acquired  no  legal  ti- 
tle to  any  Improvements  by  any  purchase  he 
may  have  made  of  the  occupancy  and  im- 
provements In  question  from  0.  I*.  Williams." 
The  evidence  which  appellant  sought  to  limit 
by  this  instruction  was  to  the  effect  that  ap- 
pellee had  bought*  of  C.  L.  Williams  (paying 
him  therefor  $400)  the  improvements  put  on 
the  land  by  Williams  under  a  prior  but  void 
purchase  from  the  state,  and  was  admitted 
over  the  objection  that  it  was  "irrelevant  and 
misleading,  and  for.  the  reason  that  plaintiff 
had  theretofore  shown  that  Williams  had  no 
legal  right  to  said  improvements,  but  all  claim 
thereto  had  been  forfeited."  To  the  bill  of 
exceptions  making  this  ruling  a  part  of  the 
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record  was  added  the  following*:  "This  bill 
Is  allowed,  with  the  explanation  and  qualifica- 
tion that  said  testimony  was  admitted,  not  as 
evidence  of  title  in  the  plaintiff,  but  only  as  ft 
circumstance  to  be  considered  by  the  jury  on 
the  question  of  plaintiff's  good  faith  in  seek- 
ing to  purchase  the  land  from  the  state  for  a 
home;  and  the  Jury  were  so  instructed  at  the 
time  said  testimony  was  admitted."  In  addi- 
tion to  this,  the  charge  of  the  court,  in  sub- 
mitting as  the  only  ground  of  recovery  the 
prior  actual  settlement  and  purchase  of  the 
land  from  the  state  by  appellee  in  good  faith 
for  the  purposes  of  a  home,  excluded,  In  ef- 
fect, the  idea  of  his  right  to  recover  upon  any 
other  ground;  the  charge  concluding  the  sub- 
mission of  the  issue  with  the  following  par- 
agraph: "As  to  whether  the  plaintiff  or  de- 
fendant was  in  fact  an  actual  settler  upon  the 
land  in  good  faith,  for  the  purposes  of  a 
home,  is  a  question  of  fact  for  your  deter- 
mination; and,  in  determining  the  question 
of  the  good  or  bad  faith  of  the  parties,  yon 
may  look  to  the  situation  of  the  parties,  their 
acts,  conduct,  and  declarations,  as  well  as  all 
other  facts  under  circumstances  in  evidence 
before  you."  We  are  therefore  of  opinion 
that,  while  this  special  instruction  might  have 
been  given,  its  refusal,  under  these  circum- 
stances, was  not  prejudicial  to  appellant.  The 
jury  could  not  with  any  show  of  reason  have 
concluded  that  appellee  acquired  any  title  to 
the  land  by  purchasing  the  Improvements  of 
Williams,  or  that  any  recovery  was  even 
sought  by  him  upon  that  ground.  The  special 
instruction  does  not  controvert,  but  impliedly 
concedes,  that  the  testimony  was  admissible 
"as  a  circumstance  of  good  faith,"  though, 
under  the  assignment  complaining  of  the  ad- 
mission of  the  evidence,  even  this  is  contro- 
verted; but  we  think  its  admission  for  that 
purpose  was  not  erroneous. 

It  is  further  insisted  that  inasmuch  as  appel- 
lee was  not  21  years  old,  though  past  18,  when 
his  application  to  purchase  was  made  and  ac- 
cepted, he  was  ineligible  as  a  purchaser  of 
school  land  from  the  state;  and  this  seems  to 
be  the  most  serious  question  in  the  case.  It 
is  well  settled  that  the  contracts  of  a  minor 
are  not  void,  but  only  voidable  at  his  in- 
stance, and  that  third  parties  will  not  -be 
heard  to  Interpose  such  disability.  But  the 
question  suggests  itself,  did  the  legislature 
ever  Intend  to  authorize  the  commissioner  of 
the  general  land  office  to  sell  the  school  lands 
to  minors?  The  homestead  donation  law  al- 
lows a  single  man  of  the  age  of  18  years  or 
over  to  acquire  80  acres  of  vacant  and  unap- 
propriated public  land.  Rev.  St.  art  4161. 
But  we  know  of  no  similar  provision  in  the 
law  providing  for  the  sale  of  the  school  lands. 
Purchasers  under  that  law  are  required  to 
execute  their  written  obligations  to  the  state 
for  the  deferred  payments  of  purchase  mon- 
ey, principal  and  Interest,  which  would  seem 
to  indicate  that  persons  under  the  legal  dis- 
ability of  minority  were  not  contemplated  as 
purchasers.    The  only  condition,  however, 


made  essential  by  the  law  itself  to  the  right 
to  purchase,  is  that  of  actual  settlement  It 
may  be,  then,  that  it  was  contemplated  that 
any  actual  settler  In  good  faith  should  have 
this  right  at  least  within  the  discretion  of  the 
land  commissioner,  and  that  his  contract  of 
purchase,  when  accepted  by  the  state,  should 
be  attended  with  the  same  legal  consequences 
as  if  made  with  an  individual.  We  cannot 
see  how  the  interests  of  the  state  or  the  school 
fund  or  of  the  minor  could  be  made  to  suffer 
by  this  construction.  We  are  therefore  In- 
clined to  adopt  it  though  not  without  some 
hesitation,  at  least  to  the  extent  of  holding 
that  where,  as  in  this  case,  the  commissioner 
of  the  land  office  has  awarded  the  land  to  a 
minor,  a  subsequent  settler  and  applicant  can- 
not be  heard  to  urge  the  disability  of  minor- 
ity so  waived  by  the  land  commissioner. 
Whether  he  could  be  compelled  to  accept  the 
application  of  a  minor,  we  need  not  decide. 
Judgment  affirmed. 


JONES  et  al.  v.  ROACH. 
(Court  of  Civil  Appeals  of  Texas.  April  22, 

1809.) 

RECEIVERS  —  POWERS  AND  DUTIES  —  T7SLE- 
GRAMS— DAMAGE  FOR  DELAY— VERDICT. 

1.  A  receiver  of  a  telegraph  line  will,  in  the 
absence  of  plea  or  proof  of  limitations  of  author- 
ity, be  presumed  to  have  authority  to  contract 
to  transmit  a  message  beyond  his  line,  or,  at 
least  that  it  is  his  duty  to  transmit  it  with  dis- 
patch to  the  end  of  his  line,  and  there  deliver  It 
for  transmission  to  the  connecting  line. 

2.  Recovery  from  a  telegraph  company  for  de- 
lay in  transmitting  message,  whereby  plaintiff's 
wife  was  buried  before  his  arrival,  is  not  bar- 
red on  the  ground  that  damages  are  speculative, 
though  delay  in  burial  was  dependent  on  the  will 
of  a  third  person. 

3.  Where  plaintiff  received  a  telegram  from  J., 
"Anna  is  dead.  Come.  If  not  answer)"  and 
within  a  few  hours  thereafter  plaintiff  delivered 
to  the  telegraph  company  his  answer,  "We  will 
be  there  on  first  train,"  and  urged  its  speedy 
transmission,— the  company  has  notice  that  the 
purpose  of  the  answer  is  to  delay  the  funeral 
till  plaintiff's  arrival;  and,  It  being  immaterial  by 
whom  it  should  be  delayed,  the  wife  of  J.,  of 
whose  existence  the  company  had  no  notice 
when  the  telegrams  were  sent,  may  testify  that 
had  the  answer  been  received  in  proper  time,  she 
would  not  have  permitted  the  burial. 

4.  Failure  to  require  the  jury  to  itemize  their 
verdict  for  damages  cannot  be  complained  of, 
request  to  that  effect  or  objection  to  such  fail- 
ure not  appearing. 

Appeal  from  district  court,  Potter  county; 
H.  H.  Wallace,  Judge. 

Action  by  John  D.  Roach  against  Morgan 
Jones,  receiver,  and  another.  Judgment  for 
plaintiff.   Defendants  appeal.  Affirmed. 

Stanley,  Spoonts  &  Thompson,  for  appel- 
lants.  Browning  &  Madden,  for  appellee. 

CONNER,  C.  J.  This  is  an  appeal  from 
the  district  court  of  Potter  county,  and  the 
following  statement  of  the  nature  and  result 
of  the  suit  Is  taken  from  the  brief  of  appel- 
lants: "Suit  was  brought  by  appellee  to  re- 
cover of  the  Ft  Worth  &  Denver  City  Rail- 
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way  Company  and  Morgan  Jones,  Its  receiver, 
the  sum  of  (5,000  damages  for  mental  suffer- 
ing, and  $100  for  personal  expenses  Incurred, 
by  reason  of  the  failure  of  Morgan  Jones,  as 
receiver,  to  promptly  transmit  and  deliver  a 
telegraph  message  sent  by  plaintiff  from 
Amarillo,  Tex,  to  S.  B.  Jones,  Jacksonville, 
Tex.,  as  follows:  'February  15th,  1886.  To 
S.  B.  Jones,  Jacksonville,  Texas:  We  will  be 
there  on  first  train.  John  D.  Roach.'  It  was 
filed  for  transmission  on  February  15,  1896,  at 
11:10  a.  m.,  and  not  delivered  until  about 
noon  of  February  16,  1896,  whereby  plaintiff 
was  prevented  from  being  present  at  the 
burial  of  his  wife,  who  had  died  at  Jackson- 
ville, February  14th,  and  was  there  buried, 
about  4  o'clock  p.  m.,  February  15th,  and 
where  appellee  arrived  February  17th.  De- 
fendants answered  by  general  and  special  de- 
murrers and  by  general  denial  On  first  trial 
demurrer  sustained,  but  on  appeal  overruled, 
and  case  reversed.  Roach  v.  Jones  (Tex  Civ. 
App.)  44  S.  W.  677.  On  second  trial,  demur- 
rers and  exceptions  overruled;  jury  trial; 
verdict  and  Judgment  in  favor  of  plaintiff 
against  both  defendants  for  $1,175,  July  13, 
1898."  It  was  proven  that  at  and  prior  to 
February  15,  1897,  the  appellant  the  Ft 
Worth  &  Denver  City  Railway  Company 
owned  a '  continuous  railway  and  telegraph 
line  from  and  beyond  Amarillo,  Potter  coun- 
ty, Tex,  to  Ft  Worth,  Tex.,  and  that  on  said 
day  said  telegraph  line  was  managed  and 
operated  by  Morgan  Jones,  as  receiver  duly 
appointed  under  the  orders  of  the  district 
court  of  Tarrant  county,  Tex.  It  was  also 
proven  that  appellee's  wife,  Anna,  for  several 
months  prior  to  said  February  15th,  had  been 
seriously  sick  at  the  home  of  her  brother,  S. 
E.  Jones,  In  the  town  of  Jacksonville,  Tex.; 
that  the  Western  Union  Telegraph  Company 
had  an  office  and  agent  in  said  Jacksonville, 
and  owned  and  operated  a  continuous  tele- 
graph line  from  said  point  to  the  city  of  Ft 
Worth,  Tex.,  where  it  connected  with  the 
telegraph  line  of  appellant  railway  company. 
There  was  no  proof,  however,  that  either  of 
appellants  had  any  power  or  control  over  said 
Western  Union  telegraph  line,  nor  was  the 
business  arrangement  if  any,  In  accordance 
with  which  telegrams  over  one  line  were 
transmitted  over  the  other,  shown;  it  being 
shown  as  a  fact  however,  as  will  more  fully 
hereinafter  be  set  out  that  a  telegram  from 
S.  E.  Jones  to  appellee  was  transmitted  from 
Jacksonville  to  Amarillo,  and  appellee's  reply 
was  transmitted  from  Amarillo  to  Jackson- 
ville, it  not  appearing  that  any  other  tele- 
graph lines  were  operated  between  the  two 
points.  The  specific  powers  of  the  receiver, 
and  the  Instructions  and  limitations,  if  any, 
relating  to  his  management  and  operation  of 
the  property  placed  in  his  possession,  were  not 
shown.  It  was  proven  that  appellee's  wife 
died  about  7:40  p.  m.  on  February  14,  1896; 
that  S.  B.  Jones,  at  about  8:30  p.  m.,  caused 
the  following  telegram  to  be  sent  to  appellee: 
"To  John  D.  Roach,  c/o  Elmer  Roach,  via 


Ft  Worth,  Amarillo,  Texas:  Anna  is  dead. 
Come,  if  not,  answer.  S.  B.  Jones."  This 
telegram  was  duly  received  at  Amarillo,  and 
delivered  to  appellee  at  about  10  a.  m.  on  Feb- 
ruary 15,  1896.  Appellee  and  his  little  son 
were  then  on  their  way  to  Amarillo,  with  the 
Intention  of  taking  the  first  train  to  Jack- 
sonville to  see  his  wife.  Upon  receipt  of  the 
above  telegram,  he  immediately  went  to  the 
agent  of  the  receiver  in  Amarillo,  and  prepar- 
ed and  delivered  to  him  for  transmission  the 
following  telegram:  "To  S.  B.  Jones,  Jack- 
sonville, Texas.  Will  be  there  on  first  train. 
John  D.  Roach."  This  telegram  was  so  de- 
livered at  11:10  a  m.  of  the  15th  day  of  Feb- 
ruary, 1896,  and  at  the  time  of  its  delivery 
appellee  Impressed  upon  the  receiving  agent 
the  necessity  of  a  speedy  transmission;  his 
purpose  in  so  doing  being  that  the  burial  of 
his  wife  might  be  delayed  until  his  arrival  in 
Jacksonville.  To  this  end  appellee  paid  25 
cents  more  than  the  usual  fee  for  transmis- 
sion, In  consideration  of  which  said  receiving 
agent  promised  and  agreed  that  the  telegram 
should  be  immediately  transmitted  and  deliv- 
ered to  said  S.  B.  Jones  at  Jacksonville.  Ap- 
pellee and  his  son  took  the  first  regular  train 
out  of  Amarillo,  at  4:20  p.  m.  of  February  15, 
1896,  and  by  due  course  of  travel  arrived  In 
Jacksonville  at  7:40  a  m.  of  February  17, 
1896,  when  to  his  great  distress,  as  the  evi- 
dence tends  to  establish,  he  first  learned  that 
his  wife  had  been  buried.  The  evidence  fur- 
ther tended  to  show  that  the  above  telegram 
to  S.  B.  Jones  was  not  sent  out  from  the 
Amarillo  office  until  some  time  about  or  after 
8:55  p.  m.  of  February  15,  1896,  and  It  was 
not  in  fact  delivered  to  8.  B.  Jones  until  about 
10  a.  m.  of  February  16,  1896.  The  evidence 
also  tended  to  show  that  after  S.  B.  Jones 
sent  his  message  to  appellee  be  several  times 
went  to  the  telegraph  office  in  Jacksonville, 
where  he  was  well  known,  for  the  purpose  of 
securing  an  answer,  so  that  the  burial  of 
Mrs.  Roach  could  be  delayed  in  the  event  the 
appellee  was  coming;  but  not  having  receiv- 
ed such  answer,  and  having  had  time  to  do  so. 
and  despairing  of  hearing  from  him,  he,  about 
9  a.  m.  on  February  15,  1896,  caused  funeral 
notices  to  issue,  and  afterwards,  at  about  4 
p.  m.  of  said  day,  buried  the  body  of  Mrs.  An- 
na Roach.  There  was  evidence  also  tending 
to  show  that  the  burial  could  and  would  have 
been  delayed  had  appellee's  answer  been 
promptly  received. 

It  Is  admitted  that  appellee  gave  the  prop- 
er notice  of  his  damage,  and  that  since  the 
institution  of  this  suit  the  receiver  has  been 
discharged,  and  appellant  railway  company 
has  again  received  possession  of  its  said 
properties,  under  such  circumstances  as  to 
render  it  liable  herein,  if  the  receiver  was  lia- 
ble. 

In  the  very  able  brief  and  oral  argument  of 
counsel  for  appellant  It  Is  insisted,  in  effect 
that  the  pleading  and  evidence  do  not  sup- 
port the  Judgment,  in  that  it  does  not  appear 
that  the  receiver  was  authorized  to  make  any 
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such  contract  as  was  sued  on  In  this  case, 
for  the  reason  that  the  receiver's  powers 
are  such  alone  as  are  granted  by  the  court 
under  whose  appointment  he  acts,  and  that 
no  authority  to  contract  to  deliver  a  tele- 
gram beyond  its  own  line,  and  at  a  point 
beyond  the  jurisdiction  of  the  district  court 
of  Tarrant  county,  was  alleged  or  shown; 
and  the  cases  of  Railway  Co.  v.  Wentworth 
(Tex.  Civ.  App.)  27  S.  W.  680,  and  Vault  Co. 
v.  McNulta,  153  U.  S.  554,  14  Sup.  Ct.  915, 
are  cited  In  support  of  this  contention.  In 
the  Vault  Co.  Case,  supra,  T.  M.  Cooley,  as 
receiver,  bad  rented  certain  rooms  for  his 
use  from  January  1,  1887,  to  April  30,  1891, 
a  period  of  four  years  and  four  months,  at  a 
yearly  rental  of  $10,500,  payable  In  monthly 
Installments,  in  advance,  of  $875  each.  In 
1889  the  receivership  proceedings  were  ter- 
minated by  the  sale  of  the  property  and  the 
discharge  of  the  receiver,  he  paying  regular- 
ly the  monthly  installments  of  rent  to  July 
31,  1889,  and  the  vault  company's  suit  was 
to  enforce  the  payment  of  the  rent  as  contract- 
ed for  the  unexpired  period.  The  court  held, 
no  express  power  from  the  court  being  shown, 
that  the  receiver  had  no  such  general  power 
as  authorized  him  to  enter  into  a  contract  in- 
volving a  large  annual  expenditure,  and  ex- 
tending beyond  the  receivership  proceedings, 
so  as  to  bind  the  trust  fund  in  his  hands.  In 
the  Wentworth  Case,  supra.  Judge  Nelll, 
speaking  for  the  court  of  civil  appeals  for  the 
Fourth  district,  held  that  an  agent  of  the 
receiver  of  the  railway  company  was  not,  by 
virtue  of  his  general  power  as  such,  author- 
ized to  charge  the  property  In  Ms  hands  by 
contracting  to  ship  certain  sheep  over  other 
lines  to  Chicago,  111.,  by  a  special  route,  and 
for  damages  for  delay  arising  on  such  other 
lines  of  railway.  Our  supreme  court,  how- 
ever, on  writ  of -error  in  the  same  case,  re- 
fused to  pass  upon  the  question.  See  Ball- 
way  Co.  v.  Wentworth  (Tex.  Sup.)  28  S.  W. 
277. 

Whatever  may  be  the  merit  of  the  decisions 
quoted,  and  without  at  this  time  undertaking 
to  discuss  the  authorities,  we  think  it  is  not 
to  be  doubted  that,  in  the  absence  of  plea 
or  proof  of  a  limitation  of  authority  or  dis- 
affirmatory  act  of  the  court,  a  receiver  of  a 
railway  and  telegraph  line,  under  our  statutes, 
and  who  is  shown  thereunder  to  have  been 
operating  them,  will  be  presumed  to  have 
general  authority  to  make  such  contracts  as 
are  usual  and  necessary  in  the  proper  dis- 
charge of  his  duties,  and  that  the  power  to 
take  possession,  manage,  and  operate  the 
same  devolves  upon  him,  in  his  official  capac- 
ity, the  same  duties  and  obligations  as  rested 
upon  the  company  before  his  appointment 
If  so,  then  it  has  not  been  made  to  appear  on 
the  record  before  us  that  the  receiver  did  not 
have  power  to  receive  and  contract  to  trans- 
mit the  telegram  In  question.  If.  for  the 
purposes  of  the  argument,  it  be  assumed  that 
the  agent  at  Amarillo  exceeded  his  authority 
in  contracting  to  transmit  said  message  to  S. 


B.  Jones  at  Jacksonville,  nevertheless  we  may 
safely  assume  It  to  have  been  his  duty,  upon 
receipt  of  said  telegram,  to  transmit  It  with 
reasonable  dispatch  to  the  end  of  his  line, 
and  there  deliver  it  for  transmission  to  the 
connecting  line.  It  would  seem  that  power 
and  duty  to  so  do  would  certainly  be  neces- 
sary to  the  profitable  management  of  the 
property,  and  in  discharge  of  public,  or  quasi 
public,  duties  devolving  upon  the  receiver. 
In  the  case  before  us,  it  does  not  appear  that 
the  delay  in  delivering  the  telegram  to  S.  E. 
Jones  was  due  to  any  fault  or  negligence  of 
the  Western  Union  Telegraph  Company.  On 
the  contrary,  the  evidence  leads  almost  Irre- 
sistibly to  the  conclusion  that  the  message  in 
question  remained  in  the  office  of  the  agent 
at  Amarillo  until  some  hours  after  the  burial 
of  Mrs.  Roach,  and  that,  had  it  been  promptly 
transmitted  to  the  connecting  line,  it  would 
have  been  received  by  8.  E.  Jones  in  time  to 
have  delayed  the  funeral.  We  are  of  opinion 
that,  under  such  circumstances,  appellant  can- 
not avoid  the  consequences  of  the  delay  and 
negligence  In  the  transmission  of  the  tele- 
gram to  S.  E.  Jones  on  the  ground  of  a 
want  of  power  to  make  the  contract  In  ques- 
tion, and  we  therefore  overrule  all  assign- 
ments involving  this  issue. 

Again,  it  is  insisted  that  there  can  be  no 
recovery  in  this  case,  for  the  reason,  in  sub- 
stance, that  the  petition  and  proof  showed 
that  delay  vel  non  in  the  burial  of  Mrs. 
Roach  was  dependent  upon  the  Independent 
will  of  a  third  person,  S.  E.  Jones,  and  that 
therefore,  the  Injury  and  damages  are  specu- 
lative and  remote.  It  would  perhaps  be  a 
sufficient  answer  to  this  contention  to  refer 
to  the  decision  of  this  court  on  a  former  ap- 
peal of  this  case.  The  same  contention,  In 
effect  was  then  urged  by  the  receiver,  and 
on  this  ground  the  court  below  sustained  the 
eighth  special  exception  to  the  petition.  The 
court  held  that  there  was  error  hi  so  doing, 
and,  in  effect  held  that  the  damages  and  in- 
juries claimed  were  not  remote  and  specu- 
lative, because  dependent  on  the  will  and  ac- 
tion of  S.  E.  Jones;  distinguishing  this  case 
from  the  case  of  Telegraph  Co.  v.  Motley,  87 
Tex.  38,  27  S.  W.  52.  See  Roach  v.  Jones 
(Tex.  Civ.  App.)  44  S.  W.  677.  This  should 
conclude  the  question  on  this  appeal,  unless 
clearly  erroneous,  and  we  do  not  so  think.  In 
every  case  of  the  kind,— and  many  of  them 
have  been  before  our  courts  for  decision,— 
the  time  of  the  burial  of  the  deceased,  with 
reasonable  limitations,  must  necessarily  be  de- 
pendent on  the  will  of  one  or  more  third 
persons.  The  question  in  such  cases  is  and 
should  be,  had  the  contract  for  transmission 
and  delivery  been  compiled  with,  could  and 
would  the  Interested  party  have  been  able  to 
reach  the  body  before  burial  In  fact?  This 
Is  a  question  of  fact  determinable  by  the 
court  or  jury  from  all  the  facts  and  circum- 
stances in  evidence.  We  therefore  overrule 
all  assignments  of  error  raising  this  question. 

In  the  tenth  assignment  of  error,  it  is 
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urged  that  the  court  below  erred  in  permit- 
ting Mrs.  S.  E.  Jones  to  testify  to  the  effect 
that,  had  the  telegram  in  question  been  re- 
ceived In  proper  time,  she  would  not  have  per- 
mitted the  burial.  We  think  It  unquestion- 
ably true,  as  contended,  that  the  telegram  In 
question  was  not  sufficient  in  terms  to  con- 
stitute notice  to  the  receiver  that  8.  B.  Jones 
had  a  wife,  and  that  It  was  within  the  reason- 
able contemplation  of  the  parties  that  her 
Influence  in  delaying  the  burial  was  relied 
upon.  See  Telegraph  Co.  v.  Carter,  86  Tex. 
581,  26  S.  W.  961.  We  are  nevertheless  of 
opinion  that  there  was  no  error  In  this.  The 
telegram  to  appellee  from  S.  E.  Jones,  "Anna 
is  dead.  Come.  If  not,  answer,"— on  its  face 
constituted  notice  of  the  relationship  of  the 
parties  named  in  the  message,  with  notice  of 
such  purposes  as  might  be  reasonably  infer- 
red from  the  language  used,  Including  a  prob- 
able desire  of  the  addressee  to  attend  the 
burial,  and  the  mental  anguish  naturally  aris- 
ing from  an  inability  to  so  do.  See  Telegraph 
Co.  t.  Garter,  86  Tex.  680,  22  S.  W.  961; 
Loper  v.  Telegraph  Co.,  70  Tex.  690,  8  S.  W. 
600;  Telegraph  Co.  v.  Luck,  91  Tex.  180,  41 
8.  W.  469;  Telegraph  Co.  v.  Edmondson,  91 
Tex.  209,  42  a  W.  649;  Telegraph  Co.  v. 
Smith  (Tex.  Civ.  App.)  38  S.  W.  742.  With- 
in a  few  hours  after  the  receipt  of  this  mes- 
sage by  the  agents  of  the  receiver  in  Amarll- 
lo,  appellee  delivered  his  answer  thereto.  The 
two  were  closely  connected  In  point  of  time 
and  in  relation  to  general  purposes.  From 
the  necessary  legal  Import  of  the  two  mes- 
sages, and  from  the  impressive  manner  of  ap- 
pellee in  urging  Its  speedy  transmission,  the 
receiving  agent  at  Amarillo  must  have  had 
notice  that  the  central  and  governing  pur- 
pose of  appellee's  answer  was  to  delay  the 
funeral  of  his  wife,  if  possible,  until  he  could 
arrive  at  Jacksonville.  It  could  have  been 
of  no  Importance  by  or  through  whose  Instru- 
mentality the  burial  should  be  delayed.  It 
was  the  fact  of  delay  that  was  sought  The 
common  experience  of  mankind  teaches  that 
such  results  are  often,  if  not  more  commonly, 
brought  about  by  the  mutual  conference  and 
agreement  of  relatives  or  others  surrounding 
the  deceased  at  the  time  of  death,  and  it  must 
be  held  that  the  receiver,  at  the  time  of  mak- 
ing the  contract  of  transmission  In  question, 
had  in  contemplation  not  only  appellee's  de- 
sire to  attend  the  burial  of  his  wife,  but  also 
that,  upon  the  prompt  delivery  of  his  answer 
to  S.  E.  Jones,  such  burial  would,  In  the  nat- 
ural order  of  things,  be  delayed  through  the 
usual  agencies  and  Influences. 

If  in  error  in  this  conclusion,  however,  we 
are  of  opinion  that  the  action  of  the  court  be- 
low in  the  particular  complained  of  was  with- 
out prejudice,  In  that  Mrs.  S.  E.  Jones,  on 
cross-examination,  testified,  among  other 
things,  as  follows:  "The  body  was  burled 
about  the  usual  time  after  death,  and  It  would 
have  been  very  Inconvenient  and  unwhole- 
some to  have  kept  it  out  of  the  ground  much 
longer,  but  we  would  have  done  so  had  we 


heard  from  plaintiff  at  the  time  and  known 
that  he  was  coming."  "The  burial  was  not  de- 
layed because  we  did  not  know  how  long  we 
would  have  to  delay  it,  as  we  had  not  heard 
from  Mr.  Roach,  and  we  had  ample  time.'' 
"If  we  had  received  the  dispatch  before 
burial,  we  would  not  have  buried  Mrs.  Roach 
before  arrival  of  plaintiff."  "Mr.  Roach  was 
telegraphed  to.  We  expected  a  reply,  and,  If 
we  had  gotten  a  reply  that  he  was  coming, 
we  would  have  deferred  burial  until  after  bis 
arrival.  Of  course,  we  would  not  have  ad- 
vised him  te  come,  and  have  burled  his  wife 
before  his  arrival,  had  we  known  he  was 
coming."  There  appears  to  have  been  no  ob- 
jection to  the  Introduction  of  this  testimony, 
and,  in  view  thereof,  we  are  unable  to  say 
that  injury  to  appellant's  prejudice  resulted 
from  the  error  of  the  court,  If  any,  In  this  par- 
ticular. 

It  is  also  urged  that  the  verdict  and  Judg- 
ment below  should  be  set  aside,  for  the  rea- 
son, In  effect,  that  the  evidence  is  Insufficient 
to  show  that  the  burial  would  have  been  post- 
poned had  the  message  been  transmitted  as 
agreed,  and  that  the  verdict  is  excessive,  in 
that  it  includes  the  expense  of  appellee  and 
his  son.  The  evidence  tended  to  contrary  con- 
clusions, but  S.  E.  Jones  testified  that  they 
had  not  heard  from  appellee,  and  "so  we  went 
ahead  rather  than  longer  hold  the  body  on 
guesswork";  and  again,  that,  had  be  receiv- 
ed appellee's  answer  in  due  time,  he  was 
"about  sure"  he  "would  have  deferred  burial 
until  after  arrival  of  plaintiff."  The  attend- 
ing physician  testified  that  he  "supposed  the 
body  might  have  been  preserved  for  several 
days,  and  until  after  plaintiff's  arrival,  had 
they  gone  to  trouble  and  expense  enough." 
A  part  of  Mrs.  S.  E.  Jones'  testimony  has 
been  set  out,  and  it  was  shown  that  the 
weather  was  cold  at  the  time,  from  all  which 
it  must  be  apparent  that  there  was  evidence 
supporting  the  verdict,  and  it  is  not  so  mani- 
festly against  the  weight  of  the  whole  testi- 
mony as  to  authorize  us  to  set  aside  the  ver- 
dict on  that  ground.  Nor  can  we  say  that,  in 
fact,  the  jury  included  the  expense  mention- 
ed in  their  verdict  for  damages.  The  court, 
among  other  things,  charged  the  Jury  that, 
if  they  found  for  the  plaintiff,  they  "should 
consider  and  estimate  only  such  damages,  if 
any,  that  plaintiff  may  have  sustained  by  rea- 
son of  such  negligence,  If  any";  and,  In  this 
connection,  that,  If  they  should  "find  that 
plaintiff  would  have  made  the  alleged  trip  to 
Jacksonville  regardless  of  the  sending  and  de- 
livery of  the  message  alleged  to  have  been  de- 
layed, then  you  should  not  allow  him  any 
damages  on  account  of  his  personal  expenses 
in  making  such  trip."  The  verdict  is  in  the 
gross  sum  of  $1,176.  It  has  been  suggested 
that  the  court  erred  In  falling  to  require  the 
Jury  to  Itemize  their  verdict,  so  that  it  could 
be  determined  whether  said  personal  expense 
had  been  Included,  but  there  appears  in  the 
record  no  request  to  that  effect,  nor  any  ob- 
jection to  such  failure,  that  we  can  notice. 
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We  have  failed  to  And  reversible  error  In  the 
trial  below,  and  the  verdict  and  Judgment  of 
the  district  court  are  accordingly  In  all  things 

On  Motion  for  Rehearing' 
(May  27, 1899.) 

In  the  motion  for  rehearing  oar  attention 
has  been  called  to  the  fact  that  In  reciting  the 
evidence  in  the  original  opinion  we  were  In 
error  in  stating  that  the  evidence  tended  to 
show  that  "after  8.  E.  Jones  sent  his  message 
to  appellee  he  several  times  went  to  the  tele- 
graph office  In  Jacksonville  *  *  *  for  the 
purpose  of  securing  an  answer."  We  do  not 
know  how  this  oversight  crept  Into  the  rec- 
ord, bat  upon  this  rehearing,  having  carefully 
examined  the  facts,  we  find  no  such  evidence, 
although  alleged,  and  although  It  was  recited 
as  an  alleged  fact  In  the  opinion  on  the  former 
appeal,  that  appeal  having  been  decided  on 
demurrer.  As  stated  In  the  opinion,  however, 
the  evidence  did  show  that  S.  E.  Jones  lived 
within  a  short  distance  of  the  telegraph  of- 
fice In  Jacksonville,  and  that  he  was  well 
known  to  the  employes  In  said  office  and  In 
said  town,  and  we  do  not  deem  the  fact  so  er- 
roneously stated  as  of  controlling  Influence. 
We  therefore  overrule  the  motion  for  rehear- 
ing, with  the  correction  Indicated. 


FLEMING  et  si.  .v.  PRINGLE  et  aL 
(Court  of  Civil  Appeals  of  Texas.  May  4.  1899.) 

GARNISHMENT  —  PARTIES  —  DSHD  —  CONSID- 
ERATION —  PLEADING — VARIANCE — BREACH 
OP  WARRANTY— DAMAGES— AMENDING  RE- 
TURN. 

1.  Where,  pending  garnishment  proceedings,  de- 
fendant's assignee  sues  the  garnishee  for  the 
fond,  and  the  latter  brings  in  the  debtor  and  the 
garnishment  creditors  by  interpleader,  and  their 
pleadings  raise  all  the  issues  involved  in  the 
garnishment,  they  can  properly  be  determined  in 
the  action,  though  the  garnishments  are  not  con- 
solidated therewith,  but  remain  undisposed  of, 
and  though  defendant  is  not  served  in  the  gar- 
nishment. 

2,  Where  the  consideration  of  a  warranty  deed 
is  other  land,  bnt  in  an  action  on  the  warranty, 
aided  by  garnishment,  plaintiff  states  it  to  be 
"lawful  money,"  and  he  is  brought  by  Interplead- 
er into  another  action  between  defendant  s  as- 
signee and  the  garnishee,  he  avoids  the  variance 
as  to  the  latter  action  by  alleging  the  true  con- 
sideration. 

8.  The  measure  of  damages  for  breach  of  war- 
ranty is  the  purchase  money  and  the  interest 
from  the  time  of  the  ouster,  which  Is  sufficiently 
certain  to  support  attachment  and  garnishment. 

4.  A  petition  in  an  action  for  breach  of  war- 
ranty, aided  by  garnishment,  alleged  a  stated  lia- 
bility, with  6  per  cent  interest  from  a  certain 
date,  and  the  application  for  garnishment  and 
the  writ  claimed  the  principal  and  interest.  The 
evidence  showed  the  consideration  of  the  war- 
ranty was  property  worth  the  sum  sued  for. 
Held,  that  there  was  no  variance  between  the 
petition  and  the  writ. 

5.  Where  a  garnishee  is  properly  served  and 
appears,  the  return  may  be  amended  daring  the 
trial  to  show  it,  under  1  Sayles'  Civ.  St  art 
1239,  authorizing  any  mistake  or  informality  in 
a  return  to  be  corrected  by  the  officer  at  any 
time,  under  the  court's  direction. 


Appeal  from  district  court,  Galveston  coun- 
ty; William  H.  Stewart,  Judge. 

Action  by  J.  M.  Pringle  against  C.  B.  Flem- 
ing and  others.  There  was  a  judgment  for 
plaintiff,  and  certain  defendants  appeal.  Re- 
versed. 

James  B.  &  Charles  J.  Stubbs,  for  appel- 
lants. M.  L.  Stewart  and  J.  W.  Campbell,  for 
appellees. 

GARRETT,  a  J.  The  appellee  J  M.  Prin- 
gle, as  assignee  of  A.  M.  Pringle,  brought  this 
action  against  A.  H.  Casteel  and  his  wife, 
Mary  J.  Casteel,  for  the  recovery  of  a  certain 
sum  of  money  which  it  was  alleged  the  said 
A.  H.  Casteel  had  promised  to  pay  A.  M. 
Pringle.  Casteel  and  his  wife  answered  that 
they  had  been  served  with  writs  of  garnish- 
ment at  the  suit  of  G.  E.  Fleming  and  J.  O. 
McBride,  and  asked  that  Fleming  and  Mc- 
Bride,  as  well  as  A.  M.  Pringle,  be  made 
parties  to  the  suit  Fleming  and  McBride 
both  appeared  and  answered,  and  prayed 
judgment  for  the  amount  of  their  respective 
claims  against  Casteel  and  wife.  No  answer 
was  filed  by  A.  M.  Pringle,  and  it  does  not 
appear  that  he  was  ever  served  with  process, 
except  by  a  recital  to  the  Judgment  to  that 
effect,  and  that  be  had  made  default  The 
facts  adduced  at  the  trial  below  show  that 
Oasteel  was  the  owner  and  holder  of  two 
vendor's  lien  notes  against  two  tracts  of  land, 
of  820  acres  each,  with  deed  of  trust  for  the 
enforcement  of  the  payment  of  the  notes. 
These  tracts  of  land,  known  as  the  "Robert 
Hoppel  and  A.  H.  Jackson  Surveys,"  were 
situated  in  Galveston  county,  and  had  been 
sold  in  a  body  to  one  Dennis,  whose  notes  for 
the  unpaid  purchase  money  had  been  transfer- 
red to  Casteel.  Dennis  conveyed  the  land,  sub- 
ject to  the  purchase-money  notes,  to  A.  M.  Prin- 
gle, who  assumed  the  payment  of  the  notes, 
and  afterwards  conveyed  the  Jackson  survey 
to  his  sons,  C.  R.  and  H.  H.  Pringle,  and  the 
Hoppel  survey  to  0.  E.  Fleming,  through  a 
mesne  conveyance.  Fleming  undertook  to 
pay,  in  part  consideration  of  the  conveyance, 
about  one-half  of  the  purchase  money  out- 
standing against  both  tracts  of  land,  which 
had  been  assumed  by  A  M.  Pringle.  When 
Casteel  was  about  to  foreclose  his  deed  of 
trust,  A  M.  Pringle  procured  an  agreement 
from  him  that  if  he  became  the  purchaser  of 
the  land  at  the  trustee's  sale,  and  Pringle 
would  produce  a  purchaser  therefor  within  a 
stipulated  time,  Casteel  would  convey  the 
land  to  such  purchaser,  and.  pay  to  A.  M. 
Pringle  the  surplus  of  the  purchase  money 
over  the  amount  of  his  debt  interest,  and  an 
agreed  amount  to  cover  expenses.  Pringle 
procured  one  Bush  to  purchase  the  land  at 
$10  per  acre,  which  left  a  surplus  of  about 
$2,800.  This  money  Casteel  deposited  to  the 
credit  of  his  wife  with  Adoue  &  Lobit,  bank- 
ers. James  Fleming,  the  father  of  the  appel- 
lant C.  B.  Fleming,  who  is  a  feme  sole,  tes- 
tified that  A.  M.  Pringle  made  the  agreement 
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with  Casteel  with  his  knowledge  and  assent, 
acting  for  his  daughter,  and  promised  to 
share  the  surplus  proceeds  received  from  Cas- 
teel  equally  with  her.  A.  M.  Pringle,  by  an- 
other conveyance,  and  in  an  entirely  separate 
transaction,  conveyed  to  the  said  G.  E.  Flem- 
ing another  tract  of  100  acres  of  land,  In  con- 
sideration of  property  then  conveyed  to  him 
of  the  value  of  $2,500,  by  a  deed  In  which  he 
warranted  the  title  to  the  land  conveyed.  It 
turned  out  that  C.  E.  Fleming  lost  and  was 
ousted  of  this  land  by  reason  of  an  Incum- 
brance placed  thereon  by  A.  M.  Pringle  before 
his  conveyance  to  C.  E.  Fleming,  and  there 
was  a  breach  of  Pringle's  warranty.  The 
money  which  Casteel  had  promised  to  pay  to 
Pringle  came  into  his  hands  April  8, 1887.  On 
March  30,  1897,  the  appellant  C.  B.  Fleming 
filed  suit  In  the  district  court  of  Galveston 
county  against  A.  M.  Pringle  for  damages 
for  breach  of  warranty  of  title  to  the  100- 
acre  tract  of  land,  and  applied  for  a  writ  of 
garnishment  against  the  said  A.  H.  Casteel. 
A  writ  was  Issued  April  19,  1897,  and  placed 
In  the  hands  of  the  sheriff,  and  by  that  officer 
returned  with  the  following  indorsement: 
"Received  this  writ  on  the  19th  day  of  April, 
A.  D.  1897,  at  11:30  o'clock  a.  m.,  and  ex- 
ecuted the  same  on  the  19th  day  of  April, 
1897,  at  11:40  o'clock  a.  m.,  by  serving  a  true 
copy  thereof  upon  the  within-named  A.  H. 
Casteel,  garnishee,  In  person,  In  the  county 
of  Galveston,  Texas.  [Signed]  Henry  Thomas, 
Sheriff  Galveston  County,  Texas,  by  John  A. 
Kirllcks,  Deputy."  To  this  writ  Casteel  an- 
swered, denying  any  liability  to  A.  M.  Prin- 
gle. Another  writ  was  applied  for  against 
A.  H.  Casteel  and  Mary  J.  Casteel  on  Septem- 
ber 26,  1897,  and  was  Issued  on  October  16, 
1897,  and  returned  by  the  sheriff  with  an  In- 
dorsement as  to  service  on  Mary  J.  Casteel 
in  the  same  form  as  above  recited.  J.  C.  Mc- 
Brlde  also  brought  suit  against  A.  M.  Pringle 
in  a  justice's  court  for  $150,  and  garnished 
the  said  Casteel.  The  suit  of  C.  B.  Fleming 
against  A.  M.  Pringle.  A.  H.  Casteel,  and 
Mary  J.  Casteel,  garnishees,  was  pending  in 
the  district  court  of  Galveston  county,  un- 
disposed of,  when  this  case  was  tried  be- 
low. McBride  bad  obtained  Judgment  before 
the  justice  of  the  peace  for  bis  debt  and 
costs,  but  the  garnishment  was  pending.  A. 
M.  Pringle  made  the  assignment  of  the  money 
held  by  A.  H.  Casteel  for  him,  to  J.  M.  Prin- 
gle, on  the  9th  day  of  July,  1897.  Upon  the 
trial  below  the  court  directed  the  jury  to  re- 
turn a  verdict  in  favor  of  J.  C.  McBride  for 
$150,  but  against  C  B.  Fleming,  and  in  favor 
of  J.  M.  Pringle  against  A.  H.  Casteel  and 
his  wife,  Mary  J.  Casteel,  for  the  balance  of 
the  fond,  and  judgment  was  entered  accord- 
ingly. 

While  the  garnishment  suits  of  Fleming  and 
McBride  against  A.  M.  Pringle  were  not  con- 
solidated with  the  suit  of  J.  M.  Pringle 
against  A.  H.  Casteel  and  wife,  yet  all  of  the 
parties  were  before  the  court,  the  said  Flem- 
ing and  McBride  having  been  brought  in  up- 


on the  Interpleader  of  Casteel  and  wife;  and, 
the  pleadings  of  Casteel  and  wife  and  of 
Fleming  and  McBride  having  brought  all  of 
the  Issues  Into  this  suit,  they  could  be  prop- 
erly determined  herein.  It  would  not  be 
proper  to  try  this  suit,  and  shut  off  C.  E. 
Fleming  from  resort  to  the  fund  garnished  by 
her,  because  her  suit  against  A.  M.  Pringle, 
with  Casteel  as  garnishee,  was  still  pending 
and  undisposed  of.  All  of  the  cases  and  is- 
sues were  therefore  tried  In  one  suit,  and  will 
be  so  treated. 

The  right  of  the  appellant  C.  B.  Fleming  to 
one-half  of  the  money  in  the  hands  of  Casteel 
was  based  in  the  evidence  upon  the  promise 
of  A.  M.  Pringle  to  her  father,  James  Fleming, 
to  pay  her  one-half  of  the  surplus.  While 
the  evidence  tended  to  show  such  a  promise, 
there  was  nothing  in  the  pleading  to  support 
it;  and  consequently  there  could  be  no  Issue, 
in  that  respect,  to  submit  to  the  Jury.  We 
are  of  the  opinion,  however,  that  the  attitude 
of  the  parties  with  relation  to  the  land  and 
the  Incumbrance  thereon,  as  shown  by  the 
evidence,  would  be  sufficient  to  support  such 
a  promise.  We  do  not  think  that  the  allega- 
tions of  the  petition  are  full  enough  to  dis- 
close such  a  trust  relation  between  A.  M. 
Pringle  and  C.  E.  Fleming  as  would  hold  him 
as  trustee  for  her  for  any  part  of  the  sur- 
plus proceeds  of  the  sale  of  the  land,  Inde- 
pendent of  the  promise  sought  to  be  shown  by 
the  testimony  of  James  Fleming. 

Writs  of  garnishment  were  served  upon  A. 
H.  Casteel  prior  to  the  assignment  of  the 
claim  by  A  M.  Pringle  to  the  plaintiff.  If 
these  were  valid  writs,  they  would  be  suffi- 
cient to  charge  the  garnishee,  as  against  the 
assignment  A.  H.  Casteel  was  Indebted  to 
A.  M.  Pringle,  and  it  could  make  no  difference 
where  he  deposited,  or  what  disposition  be 
made  of,  the  money.  So  the  fact  that  Mary  J. 
Casteel  was  not  garnished  until  after  the  ex- 
ecution of  the  assignment  cannot  affect  any 
question  here  involved.  She  owed  Pringle 
nothing,  and  was  no  more  liable  to  him  than 
were  Adoue  &  Lobit,  with  whom  the  money 
had  been  deposited. 

Some  question  is  made  about  a  variance  be- 
tween the  pleading  in  the  suit  of  Fleming 
against  Pringle  on  the  breach  of  warranty 
and  the  evidence,  It  having  been  alleged  in  the 
petition  that  the  purchase  money  was  paid  In 
"lawful  money  of  the  United  States";  but  the 
answer  and  cross  bill  of  C.  B.  Fleming  In  this 
suit  amends  that  averment,  so  that  there  is 
no  variance.  Damages  for  breach  of  warran- 
ty are  sufficiently  certain  to  support  attach- 
ment and  garnishment  The  rule  for  ascer- 
taining such  damages  is  a  recovery  of  the 
purchase  money  and  interest  from  the  time  of 
the  ouster.  Bank  v.  Fuchs,  89  Tex.  197,  84 
S.  W.  200;  Hochstadler  v.  Sam,  73  Tex.  315, 
11  a  W.  408;  Stiff  v.  Fisher.  2  Tex.  Civ.  App. 
346,  21  S.  W.  291;  3  Am.  &  Eng.  Bnc.  Law,  p. 
188,  and  note  4.  The  rules  of  law  applicable 
to  a  recovery  upon  a  breach  of  the  contract 
of  warranty  of  title  to  land  render  the  amount 
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thereof  ascertainable  with  certainty.  There 
was  no  variance  between  the  petition  and  the 
writ  The  petition  averred  a  liability  for  52,- 
600,  with  6  per  cent,  interest  from  February 
21.  1896,  and  the  amount  stated  In  the  appli- 
cation for  garnishment  and  the  writ  was  for 
the  principal  and  interest.  The  evidence 
showed  that  C.  E.  Fleming  paid  for  the  land 
property  of  the  value  of  52,500,  and  this  was 
supported  by  the  pleading.  A.  M.  Pringle 
does  not  appear  to  have  been  served  with 
process  In  the  original  suit,  In  which  It  was 
alleged  that  he  was  a  transient  person,  tem- 
porarily to  be  found  In  Galveston  county.  But 
in  this  snlt,  while  no  answer  was  filed  by  him, 
and  there  is  no  citation  in  the  record  and  re- 
turn to  show  service  on  him,  and  the  answer 
of  Casteel  making  him  a  party  alleges  that  he 
is  a  transient  or  nonresident  person,  the  Judg- 
ment recites  that,  "though  personally  served 
with  citation  herein,  came  not,  but  wholly  made 
default"  If  he  was  before  the  court,  it  was  prop- 
er to  try  the  question  between  him  and  0.  K. 
Fleming  of  his  liability  on  his  warranty  to  her, 
In  order  that  it  might  be  determined  whether 
or  not  she  was  entitled  to  money  In  the  hands 
of  Casteel  by  reason  of  the  garnishment 
notwithstanding  the  fact  that  he  had  not  been 
served  In  the  original  suit.  The  court  erred 
in  not  permitting  the  return  of  the  officer 
upon  the  writs  of  garnishment  to  be  amended. 
Any  mistake  or  informality  in  a  return  may 
be  corrected  by  the  officer  at  any  time  under 
the  direction  of  the  court  1  Sayles'  Civ.  St 
arts.  224,  1239,  and  authorities  cited.  In  re- 
fusing leave  to  amend,  the  court  held  that  the 
request  came  too  late.  It  was  made  during 
the  progress  of  the  trial,  and  the  garnishee 
having  answered,  and  being  personally  before 
the  court  leave  should  have  been  granted. 
After  judgment  by  default  no  amendment 
will  be  allowed,  without  an  opportunity  to  an- 
swer, because  the  defendant  Is  entitled  to  a 
proper  service  of  the  writ  before  being  re- 
quired to  answer.  While  judgment  against  a 
garnishee  cannot  be  supported  without  proper 
service  of  the  writ,  although  he  may  person- 
ally appear  and  answer,  and  the  return  should 
show  proper  service,  yet  if  m  fact  he  was 
properly  served  and  has  appeared,  there  is  no 
reason  for  not  allowing  the  amendment  of  the 
return  to  show  that  he  was  In  fact  properly 
served.  See,  also,  1  Batts'  Rev.  St  art.  1239, 
and  notes. 

J.  C.  McBrlde  should  have  had  Judgment  for 
the  interest  on  the  $150,  but  should  not  have 
recovered  the  $25  costs  expended  by  him  in 
his  garnishment  suit  for  the  reason  that  he 
did  not  ask  for  it  in  his  pleading.  Judgment 
of  the  court  below  will  be  reversed,  and  the 
cause  remanded.  Reversed  and  remanded. 

On  Motion  of  Casteel  for  a  Rehearing. 

(June  8,  1899.) 

In  his  motion  for  a  rehearing,  counsel  for 
Casteel  complains  that  from  the  language  of 
the  court  In  the  opinion,  It  might  be  presumed 


that  Casteel  was  wanting  in  "truth,  fairness, 
and  honesty"  with  respect  to  the  money  In 
controversy.  We  think  not  In  the  opinion  it 
was  Inadvertently  stated  that  he  answered  the 
writ  of  garnishment  served  upon  him  at  the 
suit  of  Fleming,  April  19,  1897,  "denying  lia- 
bility." There  also  appears  In  the  record  what 
purports  to  be  an  alias  writ  Issued  April  12, 
1897,  which  goes  to  show  that  a  writ  issued 
prior  to  that  time,  but  no  such  writ  is  con- 
tained In  the  record.  Casteel  received  the 
money  April  8,  1897.  His  answer  Is  not  set 
out  So  It  may  be  true,  as  stated  by  counsel, 
that  Casteel  had  not  received  the  money  when 
he  answered  the  first  writ  and  that  on  con- 
troversion of  this  answer  he  answered  fur- 
ther, on  April  19th,  after  he  received  the  mon- 
ey, all  the  facts  with  regard  thereto.  There 
is  no  disposition  on  the  part  of  the  court  to 
put  Casteel  in  an  Improper  attitude  with  re- 
spect to  the  fund,  and  the  correction  is  made 
that  the  record  does  not  support  the  statement 
that  be  "answered  denying  any  liability  to 
Pringle."  There  is  nothing  in  the  record  to 
Impeach  Casteel's  Impartiality  as  a  stake- 
holder. 


STATE  v.  BLACK'S  ESTATE. 
(Court  of  Civil  Appeals  of  Texas.   May  18, 

1899.) 

ESCHEAT— ADMINISTRATION  PENDING. 
Rev.  St.  1895,  art.  1821,  providing  for  es- 
cheat of  lands  of  a  decedent  who  dies  without  will 
or  heirs,  and  article  1822,  declaring  that  when 
the  district  or  county  attorney  shall  discover 
that  no  letters  of  administration  on  the  estate 
of  an  intestate  who  has  died  without  heirs  have 
been  granted,  or  where  such  attorney  finds  any 
estate,  real  or  personal,  In  the  condition  specified 
in  preceding  article,  he  shall  file  a  petition  to  es- 
cheat such  property,  do  not  authorize  an  action 
to  escheat  an  estate  where  administration  is 
pending. 

Appeal  from  district  court,  Victoria  county; 
James  C.  Wilson,  Judge. 

Action  by  the  state  of  Texas  against  the 
estate  of  August  Black  to  escheat  a  tract  of 
land.  From  a  Judgment  dismissing  the  suit, 
the  state  appeals.  Affirmed. 

J.  V.  Vandenberg,  Dist  Atty.,  and  Geo.  M. 
Thurmond,  Co.  Arty.,  for  the  State. 

GARRETT,  C  J.  This  action  was  brought 
by  the  district  attorney  of  the  Twenty-Fourth 
judicial  district  and  the  county  attorney  of 
Victoria  county,  in  behalf  of  the  state  of 
Texas,  to  escheat  a  tract  of  land  situated  in 
Victoria  county  formerly  belonging  to  Au- 
gust Black,  deceased.  The  suit  was  filed  Oc- 
tober 30,  1897.  The  petition  averred  that 
Rlack  died  September  8,  1897,  seised  of  the 
land,  that  he  had  made  no  devise  thereof, 
that  he  had  no  heirs,  that  there  were  no  per- 
sons in  actual  possession  of  the  land,  and  that 
no  one  was  claiming  the  same  within  the 
knowledge  of  the  petitioners.  When  the 
cause  was  called  for  trial,  the  court  dismissed 
it  because  there  waa  then  pending  In  the 
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county  court  of  Victoria  county  admlnhrtra- 
tlon  upon  the  estate  of  Black.  The  judgment 
dismissing  the  petition  recites  that  citation 
by  publication  had  been  duly  made;  but  the 
record  does  not  otherwise  show  such  to  have 
been  the  case.  It  is  claimed  by  the  attorney 
representing  the  state  that  the  amendment  of 
article  1771,  Rev.  St  1879,  which  was  the  act 
of  March  20,  1848,  by  the  act  of  March  24, 
1885,  as  it  appears  In  article  1822,  Rev.  St 
1895,  authorizes  the  state  to  escheat  the  land, 
notwithstanding  the  fact  that  administration 
may  be  pending.  The  language  relied  on  Is  as 
follows:  "Or  where  such  attorney  finds  any 
estate  real  or  personal  in  the  condition  specified 
In  the  next  preceding  article."  This  language, 
however,  refers  to  the  conditions  under  which 
the  owner  of  the  land  would  be  presumed  to 
have  died  without  a  will,  and  under  which 
the  period  of  seven  years  would  be  presump- 
tive of  death.  In  no  event  does  the  law  au- 
thorize an  escheat  where  administration  is 
pending.  Even  if  the  amendment  did  author- 
ize escheat  Independent  of  pending  adminis- 
tration, where  the  estate  was  in  the  condi- 
tion specified  In  article  1821,  that  would  re- 
quire nonassertlon  of  claim  for  a  period  of 
seven  years.  It  is  alleged  in  the  petition  that 
Black  died  September  8,  1897;  so  the  period 
of  time  which  would  create  the  condition  had 
not  elapsed.  The  language  of  the  statute 
scarcely  needs  any  construction.  The  hold- 
ing of  the  court,  in  Wlederanders  v.  State,  64 
Tex.  133,  that  the  state  must  show  that  there 
is  no  administration  upon  the  estate,  Is  not 
affected  by  the  amendment  of  the  law.  The 
court  did  not  err  In  holding  that  it  was  with- 
out Jurisdiction  on  account  of  the  pending 
administration,  and  in  dismissing  the  suit. 
The  judgment  of  the  court  below  is  affirmed. 
Affirmed. 


MONTAGUE  COUNTY  v.  MEADOWS. 
(Court  of  Civil  Appeals  of  Texas.   May  13, 
1899.) 

MORTGAGES-FORECLOSURE  —  SALE — POSSES- 
SION BY  VENDOR — NOTICE— LIMITATION — EX- 
TENSION OF  TIME  BT  MORTGAGEE— EFFECT 
ON  LIENS. 

1.  A  sale  by  a  trustee,  at  the  request  of  the 
maker,  of  a  deed  of  trust  after  the  debt  secured 
by  it  has  been  paid,  simply  as  a  means  of  con- 
veying the  title  to  a  creditor  in  payment  of  a 
debt  in  preference  to  other  creditors,  who  do 
not  complain,  passes  the  legal  title. 

2.  Where  the  maker  of  a  deed  of.  trust  requests 
Its  sale  by  the  trustee  after  the  debt  secured  by 
it  has  been  paid  for  the  benefit  of  another  cred- 
itor, the  fact  that  the  tenants  of  such  maker 
remain  in  possession  as  tenants  of  the  creditor 
is  no  notice  that  the  purchaser'  holds  it  as  a  trus- 
tee merely  for  such  creditor  to  one  who  in  good 
faith  takes  a  mortgage  from  him  on  the  assump- 
tion that  he  holds  the  legal  title. 

3.  The  four-years  period  of  limitation  is  no  bar 
to  an  action  on  a  note  which  has  been  kept  alive, 
as  provided  by  Rev.  St.  1895,  art.  3370,  by  a 
written  acknowledgment  of  its  justness,  made 
subsequent  to  the  time  it  became  due. 

4.  An  extension  of  time  on  a  note  secured  by  a 
mortgage  on  land,  given  by  the  mortgagee  to  the 
mortgagor  without  the  consent  of  a  subsequent 


owner  of  the  land,  does  not  release  ft  from  the 
lien,  where  it  was  the  primary  security  when 
the  mortgage  was  given,  and  the  mortgagee  had 
not  consented  to  a  change  in  that  respect. 

Appeal  from  district  court,  Montague  coun- 
ty; D.  E.  Barrett  Judge. 

Action  by  I.  A.  Meadows  against  Montague 
county.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

J.  M.  Chambers  and  W.  S.  Jameson,  for  ap- 
pellant S.  W.  Stewart  and  D.  M.  Smith,  for 
appellee. 

STEPHENS,  3.  This  is  the  second  appeal 
by  Montague  county  in  this  case.  42  8.  W. 
826.  On  the  last  trial  the  court  instructed 
the  jury  to  return  a  verdict  for  appellee.  It 
therefore  becomes  necessary  to  consider,  not 
the  sufficiency  of  the  evidence  to  warrant  the 
verdict  but  whether  It  raised  any  controvert- 
ed issue  of -fact  material  to  the  defenses  inter- 
posed by  appellant  which  were,  besides  the 
general  denial,  a  title  In  her  superior  In  equi- 
ty to  the  mortgage  lien  which  appellee  sought 
to  foreclose  on  the  land  In  controversy,  and 
limitation  of  four,  five,  and  ten  years. 

The  substance  of  the  testimony  Is  thus 
given  in  appellee's  brief:  "The  evidence 
showed  that  one  A.  Q.  Crowell,  being  the 
owner  of  the  land  In  controversy,  executed  a 
deed  of  trust  thereon  to  J.  M.  Chambers,  as 
trustee,  on  the  27th  day  of  November,  1884, 
to  secure  A.  L.  Matlock  and  others  In  the 
payment  of  certain  Indebtedness  that  be  owed 
said  parties;  that  on  October  6,  1885,  the  said 
Chambers,  as  trustee,  sold  said  property  un- 
der said  deed  of  trust,  and  at  which  sale  A. 
L.  Matlock  became  the  purchaser,  and  the 
trustee  made  to  the  said  Matlock  on  said  date 
a  deed  to  said  property;  that  on  November 
25,  1885,  following,  the  said  Matlock,  being 
Joined  by  C  0.  Hyatt  executed  to  appellee, 
I.  A.  Meadows,  a  deed  of  trust  on  said  prop- 
erty and  other  property  to  secure  the  said 
Meadows  in  the  payment  of  the  note  herein- 
before referred  to,  which  said  deed  of  trust 
was  duly  executed,  filed,  and  recorded  in  the 
county  clerk's  office  of  Montague  county, 
Texas,  on  the  3d  day  of  December,  1885;  that 
afterwards  on,  to  wit,  May  22,  1886,  the  said 
A.  L.  Matlock  conveyed  said  land  to  one 
Charles  F.  McCray,  who  on  March  IS,  1888, 
conveyed  the  same,  or  that  portion  thereof  in 
controversy,  to  Montague  county  for  a  consid- 
eration of  $2,100  In  cash  paid.  A.  O.  Crow- 
ell, the  maker  of  the  deed  of  trust  under 
which  Matlock  became  the  purchaser  of  said 
property,  testified  substantially  that  he  gave 
the  deed  of  trust  to  secure  Matlock  In  the  pay- 
ment of  money  he  owed  them,  and  that  he 
afterwards  paid  every  cent  of  the  debts  to 
secure  which  the  deed  of  trust  had  been 
given;  that  he  was  anxious  to  pay  honest 
men  who  had  no  hand  in  crushing  him;  that 
Matlock  promised  to  buy  in  the  land,  and 
deed  it  to  McCray;  that  Matlock  had  done  as 
he  promised,  and  even  more,  for  he  mort- 
gaged it   This  witness  further  testified  that 
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bt  directed  the  property  to  be  told  by  the 
trustee,  and  that  the  debts  to  secure  which 
the  deed  of  trust  had  been  given  had  been 
paid  off  at  the  time  he  directed  the  trustee  to 
make  the  sale;  that  Mattock  paid  nothing  for 
the  land  at  the  trustee's  sale,  and  that  he 
(Orowell]  paid  the  trustee's  fee  of  $20  for 
making  the  sale;  and  that  Matlock  well  knew 
that  he  [Crowell]  was  selling  It  to  McCray  to 
settle  a  debt  which  he  owed  him.  This  wit- 
ness further  testified  that  he  was  In  posses- 
sion of  the  property  by  tenants  before  and  at 
the  time  of  the  trustee's  sale  at  which  Mat- 
lock bought,  and  that  he  remained  in  posses- 
sion of  the  property  after  the  trustee's  sale  by 
tenants  for  McCray,  and  that  Matlock  was 
never  in  the  actual  possession  of  the  property. 
The  evidence  also  showed  that  this  witness 
Crowell  was  wholly  Insolvent  at  the  time  of 
the  sale  of  said  property  by  Chambers  as  trus- 
tee. H.  Newman,  a  witness  for  appellant, 
testified  that  the  tenants  on  the  land  in  con- 
troversy at  the  time  A.  L.  Matlock  bought  the 
same  at  trustee's  sale,  October  6,  1885,  re- 
mained on  the  same  until  Matlock  deeded  It 
to  Charles  F.  McCray,  May  22,  1886.  A  L. 
Matlock  testified  that  A.  G.  Crowell  gave  a 
deed  of  trust  on  the  land  In  controversy  and 
some  other  lands  to  secure  him  and  others  In 
the  payment  of  certain  debts;  that  at  the 
trustee's  sale  made  thereunder  he  bought  the 
property  In,  and  afterwards  told  Crowell  that 
all  he  wanted  was  his  money,  and  when  that 
was  paid  he  would  reconvey  the  property  to 
him  or  any  one  else  he  might  name,  and  that 
after  he  had  mortgaged  the  land  to  Meadows, 
appellee  herein,  at  the  request  of  Crowell -he 
deeded  the  land  to  Charles  F.  McCray,  and 
that  McCray  -paid  him  nothing  for  such  con- 
veyance; that,  Crowell  having  satisfied  the 
claims  he  held  against  the  property,  he  deed- 
ed the  property  to  McCray  as  requested  by 
Crowell.  Matlock  further  testified  that  he 
had  possession  of  the  land  In  controversy  by 
tenants,  and  that  Crowell  knew  at  the.  time 
he  [Matlock]  made  the  conveyance  to  McCray 
that  be  had  given  the  deed  of  trust  to  said 
Meadows  on  said  lands.  8.  W.  Stewart  tes- 
tified that  he  was  the  attorney  of  the  plaintiff, 
Meadows,  and  had  had  exclusive  control  of 
the  matter  in  controversy  from  its  begin- 
ning; that  Meadows,  the  plaintiff,  was  a 
farmer,  and  was  living  in  Tarrant  county  at 
the  time  the  loan  was  made;  that  he  made 
the  loan  for  the  plaintiff;  that  Meadows  was 
not  acquainted  with  Matlock  until  after  the 
loan  was  made;  that  be  [Stewart]  made  par- 
ticular inquiry  into  the  title  and  value  of  the 
property  at  the  time. the  loan  was  made;  that 
he  Inquired  particularly  of  Matlock  and  John 
EL  Stephens  as  to  these  matters,  and  was 
assured  by  them  that  the  entire  land  Includ- 
ed in  the  deed  of  trust  was  worth  on  an  aver- 
age of  910  per  acre,  and  that  the  title  was 
good  and  perfect  He  further  testified  that 
he  had  no  knowledge  whatever  of  any  claim 
of  Crowell  or  C  F.  McCray  to  the  land  in 
question,  and  did  not  know  that  Montagus 


county  was  Wnimfrig  any  part  of  it  until  about 
the  1st  of  March,  1893."  It  may  be  added 
that  Montague  county  held  continuous  posses- 
sion, as  owner  of  the  land,  from  the  date  of 
her  purchase,  March  15,  1888,  to  the  institu- 
tion of  this  salt,  December  30,  1805,  and  that 
she  purchased  and.  took  possession  in  igno- 
rance of  appellee's  mortgage,  though  the  same 
was  then  on  record  In  Montague  county,  and 
remained  so  in  Ignorance  until  made  a  party 
to  the  foreclosure  suit  In  Tarrant  county, 
brought  In  1803,  after  the  expiration  of  the 
period  of  extension  granted  November  21, 
1892,  by  appellee  to  Matlock  and  others  on 
the  debt  secured  by  the  mortgage. 

Conclusions  of  Law. 

It  thus  appears  that  the  case  made  by  the 
evidence  on  the  last  trial  was  not  materially 
different  from  that  considered  on  the  former 
appeal,  from  which  It  results  that,  according 
to  the  views  then  expressed  In  the  opinion  of 
Chief  Justice  Tarlton,  which  need  not  now 
be  repeated,  the  defense  of  five  and  ten 
years'  limitation  was  of  no  avail.  There  Is 
nothing  in  the  contention,  under  the  peculiar 
facts  of  this  case,  that  the  sale  by  the  trustee 
to  Matlock  was  void  because  the  debt  secured 
by  the  deed  of  trust  had  already  been  paid. 
This  sale  was  made  at  the  Instance  of  Cro- 
well, the  maker  of  the  deed  of  trust,  who 
was  still  the  owner  of  the  property,  simply 
as  a  means  of  conveying  the  title  to  McCray 
In  payment  of  a  debt  due  him  in  preference 
to  others;  and  as  it  was  his  own  property, 
and  no  creditor  of  his  complains,  we  see  no 
reason  why  he  could  not  do  so.  It  there- 
fore passed  the  legal  title  to  Matlock,  who 
acted  In  the  premises  as  agent  of  the  owner, 
and  warranted  appellee  in  lending  money 
upon  the  faith  of  it.  It  matters  not  that 
after  the  deed  to  Matlock  the  tenants  of  Cro- 
well may  have  remained  In  possession  as  ten- 
ants for  McCray.  Through  the  foreclosure 
sale  the  legal  title  passed  regularly  to  Mat- 
lock, and  such  possession  was  no  notice  to 
appellee  that  Matlock  took  the  title  In  trust 
merely.  Having  thus  clothed  him  with  the 
fee-simple  title,  and  held  him  out  as  the  ab- 
solute owner,  neither  Crowell  nor  McCray 
could  be  heard  to  dispute  his  title,  and  assert 
a  secret  equity,  as  against  one  taking  a  mort- 
gage In  good  faith  on  the  assumption  that  the 
title  was  where  the  deed  made  at  the  In- 
stance of  Orowell  and  for  the  benefit  of  Mc- 
Cray showed  It  to  be.  Nor  can  appellant,  as 
their  vendee  subsequent  to  the  mortgage,  oc- 
cupy a  better  position. 

The  further  contention  must  also  be  over- 
ruled that  limitation  of  four  years  was  a  bar 
to  this  action.  The  debt  was  kept  alive  by 
written  acknowledgment  before  It  was  bar- 
red, as  provided  In  Rev.  St  art  3370.  Thil 
has  been  held  to  be  sufficient  Flewellen  v. 
Cochran  (Tex.  Civ.  App.)  48  S.  W.  89,  and 
cases  there  cited.  See,  also,  Hays  v.  Tllson 
(Tex.  Civ.  App.)  45  &  W.  480.  These  con- 
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elusions  cover  all  the  propositions  submitted 
In  appellant's  brief. 

At  our  request,  the  further  question,  treat- 
ed as  fundamental,  has  been  argued,  whether 
or  not  the  definite  and  valid  extension  of  time 
given  by  appellee  to  Matlock  and  others  on 
the  note  secured  by  the  .mortgage,  without 
the  consent  of  appellant,  had  the  effect  of  re- 
leasing the  land  In  controversy  from  the  lien. 
That  such  an  extension,  If  made  without  the 
consent  of  a  personal  surety,  will  release  him. 
has  been  expressly  decided.  Benson  v.  Phlpps 
87  Tex.  5T8,  29  S.  W.  1061.  The  same  prin- 
ciple evidently  applies  where  land  when  mort- 
gaged occupies  the  position  of  surety  merely. 
But  what  effect  should  be  given  to  such  an 
extension  of  time  in  a  case  like  this,  where 
the  land  when  originally  mortgaged  was  not 
a  mere  surety,  does  not  seem  to  have  been 
so  clearly  decided  In  this  state.  In  Dalton  v. 
Rainey,  75  Tex.  516,  16  S.  W.  34,  the  question 
was  raised  in  the  briefs  and  considered  by 
the  court;  but  its  decision  was  avoided  on 
the  ground  that,  as  the  superior  title  to  the 
land  remained  with  the  vendor  in  that  case, 
the  express  lien  was  more  than  a  security 
for  the  purchase  money.  In  the  more  recent 
case  of  Willis  v.  Sanger,  40  S.  W.  229,  de- 
cided by  the  court  of  civil  appeals  at  San 
Antonio,  in  which  writ  of  error  was  denied, 
the  question  seems  to  have  been  presented  by 
the  facts  of  that  case,  but  it  was  not  dis- 
cussed in  the  opinion,  that  is,  the  precise 
question  now  under  consideration.  It  was, 
however,  held  that  the  renewal  of  the  notes 
by  the  mortgagor  did  not  affect  the  security, 
in  support  of  which  Jones,  Mortg.  §§  355,  924, 
was  cited;  and  it  may  be  that,  In  view  of 
the  facts  of  that  case,  this  should  be  treated 
as  a  decision  of  the  question.  Be  this  as  it 
may,  we  are  of  opinion  that  in  the  case  of 
A.  F.  Shaplelgh  Hardware  Co.  v.  Wells,  87 
S.  W.  411,  the  very  principle  here  Involved 
was  discussed  and  determined  by  our  supreme 
court.  It  was  there  held,  in  accordance  with 
the  weight  of  authority,  though  very  re- 
spectable authority  was  found  to  the  contrary, 
that  two  or  more  principal  debtors  could  not, 
by  agreement  among  themselves,  without  con- 
sent of  the  creditor,  change  the  character  of 
liability  to  such  creditor  from  principal  to 
surety.  Applying  that  principle  to  this  case, 
we  must  hold  that,  inasmuch  as  the  land  in 
controversy  was  the  primary  security  when 
the  mortgage  was  taken  by  appellee,  and  he 
never  consented  to  any  change  In  this  respect, 
it  remained  so  as  to  him,  no  matter  what 
change  may  have  taken  place  between  other 
parties.  Since,  then,  appellee  was  not  re- 
quired, on  account  of  the  subsequent  trans- 
actions between  Matlock  and  others,  to  which 
he  did  not  consent,  to  treat  the  land  In  the 
hands  of  appellant  as  surety  merely  for  the 
debt  of  Matlock,  the  doctrine  that  a  binding 
extension  without  the  consent  of  the  surety 
will  release  such  surety,  or  without  the  con- 
sent of  the  owner  of  property  occupying  the 
position  of  surety  will  in  like  manner  release 


such  property,  is  Inapplicable.  The  right  of 
appellant  to  redeem  the  land  from  the  mort- 
gage was,  of  course,  not  affected  by  the  ex- 
tension. That  right  could  have  been  exer- 
cised at  any  time  after  the  debt  originally 
fell  due.  The  Judgment  is  therefore  affirm- 
ed. 

HUNTER,  J,  disqualified,  and  not  sitting. 


FT.  WORTH  &  R.  G.  RT.  CO.  v.  KTMTC 
et  aL 


(Court  of  Civil 


als^of  Texas.   May  6, 


ACCIDENT   TO  BRAKBMJlN— OVERHEAD 
BRIDGES — WARNINGS — DAMAGES. 

1.  Testimony  of  the  yard  master  that  he  told 
the  head  brakeman,  who  a  few  hours  after  bis 
employment,  while  standing  on  a  car  of  ordinary 
height,  was  killed  by  a  bridge,  that  the  bridge 
would  not  clear  a  person  standing  on  a  low  car, 
and  that  it  was  just  at  the  end  of  the  yard  limits, 
when  taken  in  connection  with  the  testimony  of 
the  conductor  and  a  brakeman  that  they  after- 
wards told  him  the  bridge  "would  not  clear  a  man 
on  a  high  box  car,"  and  that  he  asked  of  the 
brakeman  where  the  bridge  was,  does  not  require 
a  finding  that  he  had  been  adequately  warned. 

2.  A  brakeman  does  not  absolutely  assume  the 
risk  of  a  low  bridge,  so  as  to  relieve  the  rail- 
road company  of  Lability  for  failure  to  warn 
him. 

3.  Verdict  for  $15,000  for  death  of  a  head 
brakeman  30  years  old,  in  good  health  and  indus- 
trious, and  earning  $75  a  month,  of  which  at 
least  $45  went  to  support  of  his  wife  and  young 
children,  will  not  be  held  excessive. 

Appeal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

Action  by  Mattle  Klme  and  others  against 
the  Ft  Worth  &  Rio  Grande  Railway  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
appeals.  Affirmed. 

Newton  H.  Lasslter,  for  appellant  J.  H. 
Barwlse,  Jr.,  H.  W.  Kuteman,  and  J.  T.  Mont- 
gomery, for  appellees. 

STEPHENS,  J.  February  6,  1897,  H.  J. 
Klme  entered  appellant's  service  as  head 
brakeman  on  a  freight  train,  and  was  killed  a 
few  hours  afterwards,  as  the  train  started  on 
Its  first  regular  trip  to  Brownwood,  at  or  near 
Hill  Street  Bridge,  in  the  city  of  Ft  Worth, 
which  is  about  a  quarter  of  a  mile  west  but 
In  sight  of  appellant's  roundhouse,  from 
which  the  train  started.  He  left  a  widow  and 
two  small  children,  who  sued  appellant  on  ac- 
count of  the  loss  so  sustained,  and  recovered 
damages  In  the  sum  of  $15,000,  from  which 
Judgment  this  appeal  Is  prosecuted. 

The  errors  assigned  are  numerous,  but  the 
real  questions  at  issue -are  few,  Involving 
mainly  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  and  the  amount  thereof.  It 
is  contended  that  the  evidence  failed  to  show, 
as  alleged,  that  H.  J.  Klme  was  struck  and 
killed  by  the  overhead  Hill  Street  Bridge;  but, 
while  no  witness  saw  the  collision,  the  evi- 
dence warranted  the  finding  that  the  bridge 
was  low  enough  to  strike  the  head  of  deceas- 
ed, and  the  circumstances  negatived  the  ex- 
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istence  of  any  other  cause  of  death.  It  la  fur- 
ther and  strenuously  Insisted  that,  If  the  low 
bridge  caused  the  fatal  collision,  it  was  one  of 
the  risks  assumed  by  deceased  when  he  en- 
tered the  service,  and  especially  In  view  of 
the  warning  given  him  of  this  danger,  par- 
ticularly by  the  yard  master  that  morning; 
and  this  we  think  Is  the  most  difficult  question 
in  the  case.  The  testimony  of  the  yard  master 
on  this  point  was,  briefly,  this:  "Mr.  Klme 
met  me  about  5  o'clock,  February  6,  1897,  and 
we  walked  together  to  the  Ft.  Worth  &  Bio 
Grande  yards.  We  talked  in  regard  to  the 
road  on  our  way  over,  and  I  told  him  and  lo- 
cated the  Iron  bridges  on  line  of  road,  and 
told  him  they  would  not  clear  a  man  standing 
on  a  high  car,  and  to  look  out  for  them.  I 
also  called  his  attention  to  the  Hill  Street 
Bridge;  told  him  it  would  not  clear  a  man 
standing  on  a  low  car,  and  to  look  out  for  It; 
that  the  bridge  was  just  at  the  west  end  of  the 
yard  limits."  The  conductor  of  the  train  upon 
which  deceased  was  brakeman,  however,  tes- 
tified that  he  notified  deceased  that  the  bridge 
In  question  "would  not  clear  a  man  on  a  high 
box  car,"  but  according  to  his  testimony  it 
would  clear  a  man  on  a  low  or  ordinary  car, 
and  he  evidently  so  believed  when  he  warned 
deceased.  To  the  same  effect  was  the  testi- 
mony of  Brakeman  McGehee.  Early  that 
morning,  and  while  it  was  yet  dark,  deceased 
had  made  a  trip  with  this  conductor  and 
brakeman  to  Belt  Junction,  four  miles  out, 
on  a  train  of  empty  stable  cars,  returning  up- 
on the  pilot  of  the  engine.  McGehee  thus 
states  what  passed  between  himself  and  de- 
ceased on  this  trip:  "As  we  were  pulling  out 
for  Belt  Junction,  Mr.  Klme  climbed  on  top 
of  the  train  about  two  car  lengths  behind  the 
engine.  I  climbed  up  also  about  five  car 
lengths  from  the  engine,  and  waited  until  Mr. 
Klme  came  to  me.  I  noticed  while  on  top  that 
he  was  coming  towards  the  rear  end,  and  we 
met  I  told  Mr.  Klme  that  there  was  a  low 
bridge  about  two  blocks  west  of  where  we 
were,  and  that  it  would  hit  a  man  on  a  high 
car,  and  to  look  out  for  It.  Mr.  Klme  thanked 
me,  and  says,  'You  say  about  two  miles?'  I 
replied,  'No;'  and  told  him  It  was  about  two 
blocks."  The  inquiry  so  made  by  deceased, 
It  will  be  noted,  at  least  tended  to  rebut  the 
testimony  of  the  yard  master.  It  also  ap- 
pears that  his  testimony  was  in  conflict  with 
that  of  the  conductor  as  to  the  height  of  this 
and  other  bridges  on  the  road.  The  evidence 
tended  to  show  that  deceased  was  standing 
on  a  car  of  ordinary  height,  and  not  on  a  high 
car,  when  he  was  killed;  that  he  was  a  pru- 
dent and  skillful  brakeman  of  long  experience; 
and  that  he  must  have  been  ignorant  of  the 
danger  to  which  he  was  exposed.  It  does  not 
appear  that  It  was  the  duty  of  the  yard  mas- 
ter, any  more  than  of  the  conductor  or  brake- 
man,  to  warn  the  deceased.  The  superinten- 
dent of  transportation,  who  employed  him,  was 
not  offered  as  a  witness,  which  warranted  the 
inference  that  he  gave  no  warning.  No  warn- 
ing was  given  of  the  near  approach  of  a  dan- 


gerous overhead  bridge  by  means  of  suspend- 
ed cords,  as  was  the  general  custom  of  rail- 
roads having  low  bridges. 

Under  these  circumstances,  we  are  of  opin- 
ion that  the  jury  were  not  required  to  accept 
as  an  uncontroverted  fact  the  statement  of 
the  yard  master  that  he  warned  deceased  of 
the  danger  of  passing  under  the  bridge  In  ques- 
tion on  an  ordinary  car  as  well  as  on  a  high 
car,  or  at  least  that  they  were  not  required  to 
find  that  deceased  had  been  adequately  warn- 
ed of  the  danger  which  resulted  In  his  death. 
We  overrule  without  hesitation  the  contention 
that  the  deceased  is  held,  In  law,  to  have  abso- 
lutely assumed  the  risk  of  his  life  in  passing 
under  a  low  bridge,  and  hence  that  appellant 
was  not  liable  for  a  failure  to  warn  him  of 
such  Impending  danger.  See  3  Elliott,  R.  R. 
{  1271,  where  this  question  is  discussed  and 
the  conflicting  authorities  are  cited.  We  con- 
clude, therefore,  that  the  evidence  not  only 
raised  the  issues,  but  warranted  the  jury  In 
finding— First,  that  appellant,  knowing  that  It 
had  not  constructed  its  roadbed  under  Hill 
Street  Bridge  low  enough  to  allow  Its  head 
brakeman  to  safely  pass  beneath  it  In  the  dis- 
charge of  his  duty,  was  guilty  of  negligence 
causing  his  death  in  not  sufficiently  warning 
him  of  the  impending  danger;  second,  that 
being  Ignorant  of  the  danger,  and  It  not  being 
obvious,  he  did  not  assume  the  risk  Involved; 
third,  that  he  took  such  care  for  his  own  safe- 
ty, under  all  the  circumstances,  as  a  person  of 
ordinary  prudence  would  have  done.  If  there 
was  error  In  submitting  any  of  these  issues  to 
the  jury,  either  in  giving  or  refusing  charges, 
it  is  not  available  to  appellant,  under  any  of 
the  propositions  submitted  In  its  brief,  as  will 
readily  appear  from  the  propositions  them- 
selves, read  in  connection  with  the  entire 
charge,  In  the  light  of  the  foregoing  conclu- 
sions of  fact.  The  objections  to  the  admis- 
sion and  exclusion  of  evidence,  and  to  the 
argument  of  counsel,  are  likewise  untenable, 
as  will  readily  appear  from  an  examination 
of  the  bills  of  exception  set  out  In  appellant's 
brief  to  support  the  objections  made. 

The  remaining  question  Is  that  of  the  al- 
leged excess  In  the  verdict,  and,  but  for  the 
precedents  fonnd  in  onr  supreme  court  re- 
ports, we  would  be  Inclined  to  sustain  this  as- 
signment and  require  a  remittitur.  The  de- 
ceased was  an  expert  railroad  man,  30  years 
old  and  in  good  health,  with  a  life  expectancy 
of  35  years,  and  presumptively  with  the  usual 
prospects  of  promotion,  earning  regularly 
about  $75  per  month,  of  which  at  least  $45 
went  to  the  support  of  bis  wife  and  his  two 
Infants,  one  and  two  years  old.  He  seems  to 
have  been  industrious,  and  provided  well  for 
his  family,  evincing  some  measure  of  thrift, 
in  that  he  had  already  provided  a  comfortable 
home.  No  proof  was  offered  of  the  wife's  age 
or  expectancy,  nor  was  any  effort  made  to 
show  what  sum  of  money  would  be  sufficient 
to  purchase  in  any  form  the  equivalent  of  the 
pecuniary  benefit  which  the  widow  and  chil- 
dren might  naturally  and  reasonably  have  ex- 
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pected  to  receive  had  the  deceased  lived.  In 
this  state  of  the  record,  while  It  seems  to  as 
that  a  less  sum  than  $15,000  might  have  cov- 
ered the  pecuniary  loss  Involved,  we  are  con- 
strained to  overrule  the  assignment  complain- 
ing that  the  verdict  Is  excessive,  since,  In  re- 
spect to  the  extent  of  the  loss  and  the  amount 
of  the  verdict,  we  are  unable  to  distinguish 
this  case  from  the  following  death-loss  cases: 
Railway  Co.  v.  Smith,  65  Tex.  167;  Hallway 
Co.  v.  Ormond,  64  Tex.  485;  Railway  Co.  v. 
Lehmberg,  75  Tex.  61,  12  S.  W.  838.  In  the 
case  first  cited  a  verdict  for  $15,000  was  ap- 
proved; in  the  second,  $12,000;  and  In  the 
third,  $10,000.  The  judgment  must  therefore 
be  affirmed. 


CAUDLE  v.  WILLIAMS  et  al. 

(Court  of  Civil  Appeals  of  Texas.  April  15, 

1S99.) 

TRESPASS  TO  TRY  TITLE — OUTSTANDING  TITLB 
— CERTIFIED  COPIES — ACKNOWLEDGMENT. 

1.  A  bond  executed  by  S.,  reciting  sale  by  him 
of  1,000  acres  of  land  to  which  he  is  entitled  by 
virtue  of  his  headright  from  the  public  of  Texas, 
and  conditioned  to  be  void  if  he  makes  a  good 
title  to  such  1,000  acres,  on  demand,  after  he  re- 
ceives his  title  from  the  government  of  Texas, 
is  not  a  conveyance,  and  not  having  been  acted 
on,  cannot  be  pleaded,  by  persons  not  connecting 
themselves  therewith,  as  an  outstanding  title, 
against  one  to  whom,  after  execution  of  the 
bond,  8.  conveyed  all  his  interest  in  his  headright 
certificate. 

2.  Where,  at  time  of  presentation  of  a  convey- 
ance for  record,  it  was  the  duty  of  the  clerk  to 
see  that  the  certificate  of  acknowledgment  was 
attested  by  the  proper  seal,  and  he  in  fact  re- 
ceived and  recorded  the  instrument,  it  will  be 
presumed  that  the  certificate  was  so  attested, 
and  that  the  officer  so  executing  it  was  authoriz- 
ed to  do  so;  so  that  a  copy  of  the  instrument, 
showing  by  a  scroll  that  the  original  certificate 
had  a  seal,  may  be  received  as  a  certified  copy. 

Appeal  from  district  court,  Denton  county; 
D.  E.  Barrett,  Judge. 

Action  by  Fannie  Candle  against  W.  A. 
Williams  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  ren- 
dered. 

A  L.  Beaty,  for  appellant  H.  a  Fergu- 
son and  J.  B.  McOormlck,  for  appellees. 

CONNER,  C.  J.  This  was  a  suit,  In  the 
ordinary  form  of  trespass  to  try  title.  In- 
stituted In  the  district  court  of  Denton  coun- 
ty by  appellant  on  the  7th  day  of  May,  1897, 
against  W.  A  Williams,  a  B.  Riddle,  and  a 
number  of  others,  to  recover  the  title  and 
possession  of  two  tracts  of  land  In  Denton 
county,  one  being  a  survey  of  497  acres,  and 
the  other  of  160  acres;  both  having  been  pat- 
ented to  William  Stoneham,  his  heirs  and  as- 
signs. Bach  defendant  claimed  separate  por- 
tions of  the  above  surveys,  disclaiming  as  to 
the  portions  not  severally  claimed  by  them. 
The  defendants  also  pleaded,  among  other 
things,  "Not  guilty,"  and  the  statute  of  limi- 
tations. The  trial  resulted  In  a  judgment  for 
appellees.   Appellees   W'Mlams  and  Riddle 


claim  specific  portions  only  of  the  survey  of 
497  acres  Involved,  and,  In  the  view  we  have 
taken  of  the  case,  It  will  not  be  necessary  to 
discuss  all  of  the  several  Interesting  questions 
presented  on  this  appeal. 

The  land  In  controversy  was  located  and 
patented  by  virtue  of  an  unlocated  balance 
of  headright  No.  249,  for  one  league  and  labor 
of  land,  granted  to  William  Stoneham  by  the 
board  of  land  commissioners  for  Bed  River 
county  on  the  3d  day  of  February,  1839.  Ap- 
pellant herein  claimed  title  as  the  heir  of 
William  A  Park,  by  virtue  of  the  following 
conveyance:  "Republic  of  Texas,  Red  River 
County.  Know  all  men  by  these  presents 
that  I,  William  Stoneham,  of  the  republic 
and  county  above  mentioned,  have  this  day, 
for  the  consideration  of  $1,000  to  me  In  hand 
paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, bargained  and  sold,  and  do  by  these 
presents  bargain,  transfer,  sell,  and  deliver, 
unto  William  A  Park,  of  the  same  republic 
and  county,  all  my  right,  title,  and  Interest  In 
and  to  my  headright  certificate  No.  249,  grant- 
ed to  me  by  board  of  land  commissioners  for 
Red  River  county,  for  one  league  and  labor 

of  land,  to  have  and  to  hold  him  and 

his  heirs  and  assigns  forever,  and  do  further 
warrant  against  any  and  all  persons  claiming 
the  same  or  any  part  thereof.  Witness  my 
hand  and  seal  this  November  6,  A  D.  1839. 
William  Stoneham."  It  appeared  In  evidence 
on  the  trial  below  that  prior  to  the  execution 
of  this  Instrument  said  William  Stoneham  had 
executed  a  conveyance  for  2,446  acres  of  land 
to  Nail  ft  Nail,  which  appears  from  the  rec- 
ord to  have  been  afterwards  located  m  Red 
River  county,  and  In  a  suit  between  the  as- 
signee of  Nail  ft  Nail  and  the  heirs  of  William 
Stoneham  adjudged  to  such  assignee.  It  fur- 
ther appeared  In  evidence  that  on  April  20, 
1889,  William  Stoneham  made  the  following 
Instrument:  "Republic  of  Texas,  County  of 
Red  River.  Know  all  men  by  these  presents 
that  I,  William  Stoneham,  am  held  and  firm- 
ly bound  unto  Absalom  J.  Meredith  In  the 
penal  sum  of  $760,  lawful  money  of  this  re- 
public, which  payment  well  and  truly  to  be 
made  I  bind  myself,  my  heirs,  executors,  and 
administrators  firmly  by  these  presents.  Seal- 
ed with  my  seal  and  dated  this  the  20th  day 
of  April,  A  D.  1839.  The  condition  of  the 
above  obligation  is  such  that  whereas  L  the 
above-named  William  Stoneham,  have  this 
day  bargained  and  sold  unto  Absalom  J. 
Meredith  1,000  acres  of  land,  which  I  am 
entitled  to  by  virtue  of  my  headright  from  the 
government  of  Texas:  Now,  If  L  the  above- 
bounden  William  Stoneham,  shall  well  and 
truly  make  or  cause  to  be  made  unto  the  said 
Absalom  J.  Meredith  a  good  and  sufficient  ti- 
tle in  fee  simple  to  the  aforesaid  1,000  acres 
of  land,  on  the  reasonable  demand  of  the 
said  Absalom  J.  Meredith,  after  I  shall  have 
received  my  title  from  the  government  of 
Texas,  free  from  expense  of  survey  or  office 
fees,  then  this  obligation  shall  be  void  and 
of  no  effect;  otherwise,  to  remain  In  foil 
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force  and  virtue.  William  Stoneham."  It  al- 
so appeared  in  evidence  that,  prior  to  the  In- 
stitution of  this  suit,  appellant  had  conveyed 
1,340  acres  of  land  in  Young  county  and  160 
acres  in  Denton  county,  located  and  patented 
by  virtue  of  this  certificate  No.  240,  exclusive 
of  the  land  In  this  suit;  and  the  Judgment  of 
the  court  below  In  appellees'  favor,  as  shown 
by  his  honor's  conclusions  of  fact  and  of  law, 
seems  predicated  upon  the  finding  that  the 
foregoing  Instrument  to  William  A.  Park,  ex- 
ecuted on  November  6,  1839,  was  but  a  quit- 
claim deed,  and  that  thereunder  William  A. 
Park  acquired  such  Interest  only  as  William 
8toneham  at  that  date  had  not  theretofore 
conveyed,  and  that  it  having  been  further 
shown  that,  prior  to  the  execution  of  that  in- 
strument, William  Stoneham  had  conveyed  to 
Nail  &  Nail  2,446  acres  in  Red  River  county, 
and  by  the  execution  of  the  foregoing  instru- 
ment to  Absalom  J.  Meredith  a  further  Inter- 
est of  1.000  acres,  and  appellant  having  sold 
some  1,500  acres  of  land  located  by  virtue  of 
the  Stoneham  certificate,  she  had  therefore 
appropriated  all  the  Interest  that  In  fact  had 
been  conveyed  to  her  ancestor  by  the  convey- 
ance of  November  6,  1839. 

It  is  insisted  by  appellees  in  support  of  the 
Judgment  below  that  the  conveyance  to  Wil- 
liam A.  Park  is  but  a  quitclaim  deed,  in  the 
strict  sense  of  that  term.  There  was  no  al- 
legation or  proof  that  appellant's  ancestor 
was  a  purchaser  for  value,  and  without  notice 
of  prior  conveyances,  and  we  have  not  found 
it  necessary  to  determine  that  question;  for, 
whether  the  conveyance  to  Park  was  or  was 
not  a  mere  quitclaim  deed,  It  was  certainly  suf- 
ficient to  convey  all  Interest  In  the  Stoneham 
certificate  not  theretofore  conveyed.  It  seems 
to  be  unquestioned  that  in  fact  Stoneham  had 
conveyed  to  Nail  &  Nail  2,446  acres  in  Red 
River  county,  but  we  are  unable  to  assent  to 
the  proposition  that  the  Instrument  executed 
to  Absalom  J.  Meredith  was  a  conveyance  of 
any  land.  It  did  not  purport  to  convey  any 
specific  land.  The  instrument  was  invoked 
on  behalf  of  appellees  on  the  trial  below. 
There  was  no  proof  that  said  Instrument  had 
ever  been  acted  upon  by  the  grantee  therein 
or  his  heirs,  or  that  any  claim  had  ever  been 
made  thereunder;  and  we  think  that,  at  most, 
this  instrument  conferred  no  more  than  an 
equitable  right  In  the  grantee  therein,  his 
heirs  or  assigns,  to  have  required  William 
Stoneham,  under  the  circumstances  named 
therein,  to  convey  to  them  1,000  acres  of  land 
when  patented  by  virtue  of  said  certificate. 
Lewis  v.  Cole,  60  Tex.  343.  It  does  not  ap- 
pear in  the  record  that  ever  thereafter  there 
was  any  application  of  the  land  located  by 
virtue  of  the  certificate  therein  named  to  the 
contract  We  think  it  but  an  equity.  Appel- 
lees in  no  way  connected  themselves  there- 
with, and  they  cannot  plead  it  as  an  outstand- 
ing title  in  defense  against  appellant's  right  or 
interest  If  the  1,000  acres  mentioned  in  the 
Meredith  bond  for  title  be  excluded,  then  it  is 
clear,  even  upon  the  theory  of  the  court  be- 
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low,  that  appellant  had  not  appropriated  all 
the  land  conveyed  or  all  of  the  land  acquired 
by  virtue  of  the  William  A.  Park  conveyance, 
so  that  she  was  certainly  entitled  to  recover 
of  appellees  such  Interest  in  the  land  In  con- 
troversy as  the  proof  showed  In  her,  and  that 
had  not  been  lawfully  acquired  by  appellees, 
either  by  virtue  of  proper  conveyances,  or  of 
the  statute  of  limitations  as  pleaded  by  them. 
As  was  said  in  Porter  v.  Hill,  30  Tex.  530,  "the 
court  will  not  In  order  to  defeat  a  recovery, 
regard  a  possible  although  doubtful  equity  in 
a  third  party."  It  therefore  follows  that  the 
judgment  of  the  court  below  was  erroneous, 
unless,  as  suggested  in  the  brief  of  appellees, 
the  title  acquired  under  the  William  A.  Park 
conveyance  was  but  an  equity,  and  that  the 
principle  of  stale  demand  applied  thereto. 
This  contention  we  cannot  agree  with,  under 
the  circumstances  of  this  case.  Stale  de- 
mand is  not  pleaded  by  appellees  Williams 
and  Riddle.  They  in  no  way  connect  them- 
selves with  title  emanating  from  the  grantee 
in  the  certificate.  It  is  undisputed  that  appel- 
lant is  one  of  the  heirs  of  William  A.  Park, 
who  died  in  1850,  and  as  such  heir  is  entitled 
to  a  two-thirds  interest  in  lands  owned  by 
him  at  his  death.  The  court  below  found,  in 
effect  that  an  Interest  In  the  certificate  was 
in  fact  conveyed  by  William  Stoneham  to 
William  A.  Park.  This  conveyance  was  with 
a  general  warranty.  Johnson  v.  Newman,  43 
Tex  628;  Satterwhlte  v.  Rosser,  61  Tex. 
172,  1T3;  Lindsay  v.  Freeman,  83  Tex.  267, 
18  S.  W.  727. 

It  Is  also  contended  in  appellees'  brief  that 
the  court  below  erred  in  permitting  the  intro- 
duction of  the  William  A.  Park  conveyance  as 
a  certified  copy,  because  of  an  alleged  de- 
fective certificate  of  acknowledgment  and 
that  the  proof  was  insufficient  to  admit  the 
copy  offered  as  an  examined  copy,  because  of 
a  want  of  proof  of  the  execution  of  the  origi- 
nal. The  loss  of  the  original  was  proven. 
The  court  below  found  as  a  fact  that  William 
Stoneham  executed  to  William  A.  Park  the 
conveyance  hereinbefore  Bet  out  It  appears 
that  on  the  trial  below,  appellees  excepted  to 
the  action  of  the  court  in  admitting  said  in- 
strument; but  they  have  filed  no  cross  as- 
signment of  error  to  such  action,  either'  in  ad- 
mitting the  instrument  or  in  the  finding  afore- 
said. In  the  absence  of  an  assignment  of  er- 
ror, we  have  not  felt  called  upon  to  determine 
this  question.  In  view  of  another  trial, 
however,  we  think  it  perhaps  not  amiss  to 
call  attention  to  the  cases  of  Coffey  v.  Hen- 
dricks, 66  Tex.  678,  2  S.  W.  47,  and  Railway 
Co.  v.  Carter,  5  Tex.  Civ.  App.  676,  24  S.  W. 
1083,  on  the  question  as  to  the  acknowledg- 
ment, and  to  suggest  that,  so  far,  we  have 
been  unable  to  find  any  case  of  our  own 
courts  modifying  the  doctrine  of  those  cases. 
As  to  the  necessity  of  proving  the  execution 
of  the  original  before  the  Introduction  of  an 
examined  copy,  we  call  attention  to  the  case 
of  Schunlor  v.  Russell  (Tex.  Sup.)  18  S.  W. 
489. 
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Other  questions  raised  we  do  not  consider 
It  necessary  to  discuss,  as  they  will  not  prob- 
ably arise  upon  another  trial.  But  for  the 
errors  indicated  the  judgment  below  in  favor 
of  appellees  W.  A.  Williams  and  C.  B.  Riddle 
Is  reversed,  and  the  cause  remanded;  but  as 
to  all  other  appellees  It  Is  in  all  things  af- 
firmed, it  having  been  so  agreed. 

On  Motion  for  Rehearing. 

(June  3, 1889.) 

On"  the  original  hearing  we  reversed  and  re- 
manded this  cause  for  another  trial,  as  will  be 
seen  from  the  opinion  filed  herein.  Though 
not  stated,  such  direction  was  given  because, 
while  not  so  decided,  as  therein  Indicated,  we 
Inclined  to  the  opinion  that  the  copy  of  the 
original  transfer  from  William  Stoneham  to 
William  A.  Park  had  been  erroneously  admit- 
ted in  evidence  as  a  certified  copy,  in  that  the 
certificate  of  acknowledgment  thereto  did  not 
show  that  the  party  taking  it  was  authorized 
to  so  do;  citing  Coffey  v.  Hendricks,  66  Tex. 
676,  2  S.  W.  47,  and  Railway  Go.  v.  Carter,  5 
Tex.  Civ.  App.  675,  24  S.  W.  1083.  On  this 
motion  for  rehearing,  however,  we  have  more 
carefully  considered  this  question,  and  are  of 
opinion  that  said  Instrument  was  properly  ad- 
mitted as  a  certified  copy.  To  state  more 
fully  than  was  stated  in  the  original  opinion, 
and  for  the  sake  of  clearness,  we  again  give 
the  certificate,  as  follows:  "  The  Republic  of 
Texas,  County  of  Red  River.  This  day  per- 
sonally came  before  the  undersigned  authority 
William  Stoneham,  to  me  well  known,  whose 
name  appears  to  the  foregoing  transfer  of 
land  certificate  bearing  date  Nov.  6th,  1838, 
and  acknowledged  that  he  signed  the  same 
for  the  purposes  therein  contained  and  ex- 
pressed. Olven  under  my  hand  and  official 
seal  this  Nov.  6th,  1838.  J.  G.  Wright,  Clk." 
And  on  the  space  below  the  above  certificate 
on  said  copy  were  the  letters  'L.  S.,'  sur- 
rounded by  a  scrawl  or  crooked  mark,  all 
made  with  a  pen,  apparently  made  to  indicate 
the  place  of  the  seal."  In  connection  there- 
with, one  T.  A.  Eubanks  testified  "that  from 
1838  to  1842  James  G.  Wright  was  the  county 
clerk  of  Red  River  county,  Texas,  which  fact 
he  Mows  from  the  records  of  said  county; 
that  witness  obtained  from  the  county  clerk 
of  Denton  county,  Texas,  four  or  five  years 
ago,  the  original  transfer  made  by  William 
Stoneham  to  W.  A.  Park  to  his  headrlght  cer- 
tificate for  one  league  and  one  labor  of  land, 
issued  by  the  board  of  land  commissioners  of 
Red  River  county,  Texas,  and  delivered  it  to 
plaintiff's  attorney,  and  has  not  since  seen  It, 
and  that  he  never  saw  Bald  transfer  until  he 
found  it  in  the  clerk's  office  as  above  stated; 
that  said  Instrument  appeared  to  be  old,  the 
paper  on  which  it  was  written  looked  yellow, 
and  the  writing  dim  and  pale,  and  there  were 
no  interlineations  or  erasures  that  he  remem- 
bered, and  that  the  writing  all  appeared  alike; 
that,  to  the  best  of  his  recollection,  the  certifi- 
cate of  acknowledgment  had  on  it  the  impress 


of  the  seal  of  the  county  court  .of  Red  Slyer 
county.  And  plaintiff  further  proved  that 
her  attorney's  office  was  destroyed  by  fire 
three  or  four  years  ago,  and  that  said  Instru- 
ment was  destroyed  with  said  office.  Said 
Eubanks  further  stated  that  the  copy  which 
was  attached  to  his  depositions  (it  being  the 
same  offered  In  evidence  by  plaintiff)  ap- 
peared to  be  a  true  copy  of  the  original  trans- 
fer which  he  delivered  to  plaintiff's  attorney.' 
It  thus  appears  from  the  copy  offered  that  the 
original  certificate  had  a  seal  Impressed  there- 
on. In  speaking  of  the  effect  to  be  given  to 
such  fact  Judge  Henry,  for  the  court,  in  the 
case  of  Stephens  v.  Moti,  81  Tex.  120,  16  S. 
W.  732,  says:  "This  seal,  If  attached,  would 
properly  be  looked  to  by  the  officer  who  made 
the  record  to  aid  the  certificate  of  acknowl- 
edgment; and,  as  the  record  was  made,  it 
must  be  presumed,  especially  after  so  great  a 
lapse  of  time,  that  the  seal  used  showed  that 
the  certificate  was  made  by  an  officer  of  the 
proper  county  in  this  state."  And  the  certifi- 
cate there  in  question  was  held  properly  ad- 
mitted. In  the  case  of  Chamberlain  v.  Pybas, 
81  Tex.  511,  17  S.  W.  50,  it  appeared  that  the 
certificate  had  been  attested  by  the  impres- 
sion of  a  seal,  though  its  character  was  not 
shown  in  the  record;  and  it  was  held  that 
such  fact  was  presumptive  and  sufficient  evi 
dence  to  show  that  the  officer  signing  was  an 
officer  of  the  proper  county,  and  was  acting 
within  his  jurisdiction.  While  these  cases 
may  not  be  precisely  in  point,  yet  we  are  una- 
ble to  say  that  the  case  before  us  does  not 
fairly  fall  within  the  principle  decided  by 
these  cases.  The  Instrument  In  question  was 
recorded  In  Denton  county  January  6,  1879.— 
something  over  18  years  before  the  institu- 
tion of  the  suit.  At  the  time  of  the  presenta- 
tion of  the  original  for  record,  It  was  the  duty 
of  the  clerk  to  see  that  the  certificate  of  ac- 
knowledgment was  attested  by  the  proper 
seal  He  in  fact  received  and  recorded  the 
instrument,  and  we  must  presume  that  it  was 
so  attested,  and  that  the  officer  so  executing 
was  authorized  to  so  do.  If  correct  in  this, 
it  follows  that  this  cause  should  be  reversed 
and  rendered. 

Appellees  Williams  and  Riddle  plead  the 
five-year  statute  of  limitation.  There  la  no 
proof  In  the  record  that  either  Williams  or 
Riddle  claims  under  deeds  duly  recorded. 
The  parcel  claimed  by  Williams  has  never 
been  inclosed,  occupied,  or  Improved.  The 
proof  Is  undisputed  that  appellant  was  a  feme 
covert  from  January  7,  1868,  to  April  8,  1895, 
and  that  this  suit  was  filed  May  7,  1897. 
The  court  found  as  a  fact  that  William  Stone- 
ham executed  the  transfer  of  the  certificate  to 
appellant's  ancestor.  The  sufficiency  of  the 
evidence  to  sustain  this  finding  Is  not  ques- 
tioned by  cross  assignment  of  error.  We 
have  held  that  this  transfer  was  sufficient  to 
convey  all  interest  in  William  Stoneham  not 
theretofore  conveyed.  It  affirmatively  ap- 
pears that  appellees  in  no  way  connect  them- 
selves with  such  title.    There  is  no  sugges- 
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Hon  in  the  evidence  that  appellees,  or  those 
under  whom  they  claim,  were  purchasers  for 
value  and  without  notice.  It  thus  appears 
that  there  is  no  further  "matter  of  fact  to  be 
ascertained,  nor  damages  to  be  assessed,"  and 
it  therefore  becomes  our  duty  to  proceed  to 
render  such  judgment  or  decree  as  the  court 
below  should  have  rendered.  Rev.  St  art. 
1027.  It  is  accordingly  ordered  that  the  for- 
mer order  herein  reversing  and  remanding 
this  cause  be  so  reformed  as  that  the  Judgment 
below  be  reversed,  and  here  rendered  for  ap- 
pellant 


BOONE  v.  THORNSBURY  et  al.i 
(Court  of  Appeals  of  Kentucky.  June  2,  1899.) 

DESCENT  AND  DISTRIBUTION-. ADVANCE- 
MENTS. 

Payments  made  by  the  ancestor  tor  the 
tuition  of  the  children  of  a  deceased  son,  and 
for  a  house  and  lot  conveyed  to  their  mother, 
are  not  chargeable  as  advancements  against  the 
grandchildren,  though  entries  were  made  by  the 
ancestor  in  a  book  kept  by  him  to  the  effect  that 
they  were  to  be  considered  as  advancements. 

Appeal  from  circuit  court,  Larue  county. 

"Not  to  be  officially  reported." 

Action  for  a  settlement  of  the  estate  of  H. 
8.  Johnson,  deceased.  Judgment  for  settle- 
ment of  estate  in  favor  of  Lillie  Thornsbury 
and  others,  and  A  Laura  Boone  appeals. 
Affirmed. 

D.  H.  Smith,  for  appellant  Twyman  & 
Handley,  for  appellees. 

GUFFY,  J.  H.  S.  Johnson  died  intestate 
In  Larue  county.  The  appellant  is  his  only 
child.  The  appellees  Lillie  Thornsbury,  Lau- 
ra Johnson,  and  W.  W.  Johnson  are  grand- 
children of  decedent  being  the  children  of 
his  deceased  son,  Sylvester  Johnson,  who 
died  before  the  father,  H.  S.  Johnson.  This 
action  may  be  taken  for  a  settlement  of  the 
estate  of  H.  S.  Johnson,  and  the  only  ques- 
tion presented  for  decision  is  whether  or  not 
appellees  should  be  charged  with  $938.60,  or 
any  sum,  as  an  advancement  paid  to  them 
by  their  grandfather.  A  paper  called  *a 
"statement  of  account"  is  filed  in  support  of 
the  claim  for  an  advancement  There  is  one 
account  of  date  5th  of  October,  1889,  show- 
ing that  decedent  paid  out  $40  for  appellee 
Lillie,  and  a  like  amount  on  October  11,  1889; 
and  February  15,  1890,  he  paid  $138.60.  In 
January,  1891,  there  is  a  charge  for  tuition 
paid  for  appellee  Laura,  amounting  to  $75, 
and  another  entry  as  follows:  "Cash  ad- 
vanced to  grandchildren  and  mother  for 
house  and  lot  New  Haven,  Ky.,  and  improve- 
ments, $700.30;  total  amounting  to  $983.60." 
Then  the  following  entry  follows:  "The 
above  is  to  be  considered  as  an  advancement 
to  my  grandchildren."  The  foregoing  state- 
ment is  not  signed  by  the  decedent  but  It  is 
stated  that  the  entries  were  in  some  kind  of 
a  book  kept  by  him,  and  that  they  are  in  his 

i  Reported  by  Edward  W.  Hinea,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


handwriting.  The  court  below  adjudged  that 
no  part  of  said  sum  should  be  held  to  be  an 
advancement  to  the  grandchildren,  and  from 
that  judgment  this  appeal  is  taken. 

It  is  shown  from  the  record  that  the  deed 
to  the  house  and  lot  referred  to  in  the  fore- 
going statement  was  made  to  the  mother  of 
these  grandchildren.  It  is  also  clearly  shown 
that  the  land  was  paid  for  by  the  decedent 
H.  S.  Johnson.  The  contention  of  appellant 
is  that  the  foregoing  amounts  should  be  char- 
ged as  an  advancement  under  the  law.  The 
contention  of  the  appellees  Is  the  reverse. 
We  deem  it  unnecessary  to  enter  into  a  gen- 
eral discussion  of  the  law  applicable  to  ad- 
vancements, nor  the  circumstances  relied  on 
as  evidence  in  this  action.  Taking  the  en- 
tire record  Into  consideration,  we  are  of  the 
opinion  that  the  judgment  of  the  court  be- 
low is  sustained  by  the  law  and  facts,  and 
the  same  is  affirmed. 


MARSHALL  v.  KBNDRICK.* 
(Court  of  Appeals  of  Kentucky.  June  3,  1899.) 
WILLS— UNDUE  INFLUENCE. 
Where  a  will  by  which  testatrix  devised  all 
her  property  to  her  husband  was  drawn  by  a 
notary  at  the  request  of  her  father-in-law,  when 
she  had  not  expressed  any  desire  to  make  a  will 
and  was  executed  by  her  when  in  a  weak  con- 
dition, and  in  the  presence  of  no  one  but  mem- 
bers of  the  family  of  her  father-in-law,  at  whose 
home  she  was  staying,  the  jury  were  warranted 
in  finding  against  the  will;  there  being  no  other 
evidence  that  she  desired  to  make  such  a  dis- 
position of  her  property. 

Appeal  from  circuit  court,  Grant  county. 

"Not  to  be  officially  reported." 

Contest  by  Joseph  L.  Kendrlck  of  the  will 
of  Laura  B.  Marshall.  Judgment  for  con- 
testant and  W.  T.  Marshall,  the  contestee, 
appeals.  Affirmed. 

O.  C.  Cram,  for  appellant  W.  W.  Dicker- 
son  and  H.  Clay  White,  for  appellee. 

HOBSON,  J.  Laura  B.  Marshall  died  on 
February  13, 1896.  On  the  9th  of  March  fol- 
lowing a  paper  purporting  to  be  her  will  was 
probated  in  the  Grant  county  court  From 
this  judgment  her  father,  appellee,  Joseph  L. 
Kendrlck,  took  an  appeal  to  the  circuit  court 
of  the  county,  and  on  the  trial  in  that  court 
the  jury  to  whom  the  case  was  submitted 
found  by  their  verdict  that  the  paper  was  not 
her  last  will.  From  this  judgment  her  hus- 
band, W.  T.  Marshall,  the  appellant  prose- 
cutes this  appeal,  insisting  that  the  verdict 
Is  palpably  against  the  evidence. 

The  proof  shows  that  the  deceased  was 
about  24  years  of  age;  that  she  and  the  ap- 
pellant had  been  married  something  over  2 
years;  that  she  owned  about  40  acres  of  land, 
received  from  her  mother;  and  she  had  con- 
sumption, from  which  she  died,  after  being 
confined  to  her  room  something  over  two 
months.   They  had  no  children,  and  in  De- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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cember,  1805,  she  and  her  husband  moved  to 
his  father's,  where  they  remained  until  she 
died.  On  the  81st  of  January,  his  fathor 
went  to  a  notary,  and  asked  him  to  write  a 
will  for  the  deceased,  devising  all  her  property 
to  appellant.  She  had  not  requested  him  to 
do  this,  or,  so  far  as  the  evidence  shows,  ex- 
pressed any  desire  to  make  a  will,  or  Intimat- 
ed how  she  wanted  her  property  disposed  of. 
The  notary  drew  the  paper  as  requested,  and 
the  father-in-law  took  it  home  with  him  to 
dinner.  Appellant  was  there  at  dinner,  but 
the  matter  was  not  mentioned,  and  he  knew 
nothing  of  it.  After  dinner  the  deceased  sign- 
ed the  paper  as  her  will,  the  father-in-law  and 
his  daughter  witnessing  it,  and  nobody  else 
but  his  wife  being  prrs.-nt.  There  were  many 
neighbors  around,  parties  living  In  a  town, 
but  none  were  called  in  to  witness  the  paper, 
and  the  deceased,  so  far  as  appears,  never 
mentioned  the  subject  of  her  will  to  any  one 
out  of  the  family,  and  only  to  her  husband, 
as  he  testifies,  on  the  day  she  died.  Her  fa- 
ther, the  appellee,  was  to  see  her  frequently, 
but  heard  nothing  of  It  until  after  it  was 
probated..  It  does  not  appear  that  the  paper, 
from  the  time  it  left  the  possession  of  the  no- 
tary until  after  her  death,  was  ever  In  her 
possession  or  control,  or  in  the  possession  of 
any  one  but  appellant's  father,  nor  Is  there 
any  other  evidence  that  she  wished  to  dispose 
of  her  property  in  this  way.  Under  such  cir- 
cumstances, we  cannot  say  that  the  jury  was 
not  warranted  In  concluding  that  this  paper 
was  not  her  will,  considering  her  weak  condi- 
tion at  the  time,  and  her  situation  at  his 
house,  with  no  one  present  but  his  family. 
Judgment  affirmed. 


TAULBEE  v.  MOORB.i 
(Court  of  Appeals  of  Kentucky.  June  8,  1889.) 

EVIDENCE— INTRODUCTION  OUT  OF  ORDER- 
BREACH  OF  BUILDING  CONTRACT— MEAS- 
URE OF  DAMAGES — HARMLESS  ERROR. 

1.  Where  the  parties  differ  essentially  as  to 
the  terms  of  a  verbal  building  contract,  for 
breach  of  which  damages  are  sought  to  be  re- 
covered, the  contractor,  after  giving  his  version 
of  it,  may  testify  that  the  work  has  been  per- 
formed in  accordance  therewith. 

2.  It  was  not  a  palpable  abuse  of  discretion  to 
refuse  to  permit  defendant,  who  had  first  intro- 
duced his  testimony,  to  introduce  his  son  as  a 
witness  in  chief  after  plaintiff  had  introduced 
his  testimony. 

3.  Where  there  was  a  substantial  compliance 
with  a  building  contract,  the  principal  breach 
consisting  in  failing  to  make  the  inside  of  a 
brick  wall  as  smooth  as  the  outside,  the  meas- 
ure of  damages  is  the  difference  between  the 
value  of  the  building  constructed  as  It  is  and 
what  it  would  have  been  if  constructed  accord- 
ing to  the  contract,  and  not  the  cost  of  removing 
the  wall,  and  replacing  it  according  to  the  con- 
tract. 

4.  Instructions  giving  undue  prominence  to 
certain  portions  of  the  testimony  were  properly 
refused. 


»  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
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5.  An  error  in  instructions  as  te  the  measure 
of  damages  on  defendant's  counterclaim  was 
harmless  where  the  jury  found  that  he  was  not 
damaged  at  all. 

Appeal  from  circuit  court,  Montgomery 
county. 

"To  be  officially  reported." 

Action  by  George  W.  Moore  against  J.  B. 
Taulbee  to  recover  money  due  upon  a  con- 
tract Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

E.  G.  O'Rear,  for  appellant  W.  A.  De 
Haven  and  Tyler  &  Apperson,  for  appellee. 

BURXAM,  J.  This  suit  was  Instituted  by 
appellee  to  recover  a  balance  of  $258.68  al- 
leged to  be  due  upon  a  contract  made  with 
appellant  to  build  an  addition  to  his  house  at 
an  agreed  price  of  $458.68,  $200  having  been 
paid  in  cash.  Appellant,  In  his  original  an- 
swer to  appellee's  claim,  said  that  the  work 
was  not  done  in  a  workmanlike  manner,  and 
alleged  that  it  was  a  part  of  the  parol  con- 
tract between  them  that  the  brickwork  was 
to  be  executed  so  as  to  leave  the  inside  sur- 
face of  the  walls  as  smooth  as  the  outside; 
that  the  joints  were  all  to  be  struck  and  point- 
ed, so  as  not  to  require  plastering,  and  that 
appellee  had  violated  this  provision  of  the  con- 
tract and  left  the  inside  surface  of  the  wall 
so  rough  and  unsightly  as  to  require  it  to  be 
plastered,  which  would  cost  him  at  least  $40: 
that  he  had  been  damaged  in  the  sum  of  $25 
by  reason  of  the  lintels  put  in  the  building 
not  being  of  good  material;  that  the  gutter- 
ing had  been  changed,  so  as  to  cause  him  to 
spend  $3;  that  appellee  failed  to  make  a  val- 
ley in  the  roof,  which  caused  the  water  to  run 
down  into  the  building,  to  his  damage  in  at 
least  the  sum  of  $10,  and  that  be  had  allowed 
rubbish  to  fall  Into  his  cellar,  to  his  damage 
of  $2.50;  that  appellee  was  Indebted  to  him 
for  $45  for  medical  services  rendered  to  one 
Hill,  at  his  special  Instance  and  request,  and 
for  an  account  due  the  firm  of  Taulbee  & 
Hayden,  which  had  been  assigned  to  him.  for 
$29;  and  by  an  amended  petition  appellant 
alleged  that  it  would  cost  him  at  least  $300 
additional  expense  to  take  down  the  brick 
walls  erected  by  appellee  and  rebuild  them 
with  struck  joints  on  the  inside,  as  provided 
by  the  contract.— all  of  which  he  pleads  by 
way  of  set-off  and  counterclaim  against  appel- 
lee. The  trial  resulted  In  a  verdict  and  judg- 
ment for  appellee  for  the  amount  sued  for. 
which  we  are  asked  to  reverse  on  account  of 
several  alleged  errors  to  appellant's  prejudice. 

It  Is  contended  that  the  court  erred  in  per- 
mitting appellee  to  state  to  the  jury  that  the 
work  was  done  according  to  the  contract. 
As  the  contract  was  a  verbal  one,  and  the  par- 
ties differ  essentially  as  to  Its  terms,  It  seems 
to  us,  after  giving  his  version  of  it,  appellee 
was  entitled  to  state  to  the  Jury  that  the  work 
had  been  performed  In  accordance  therewith. 
Another  ground  relied  on  Is  that  the  trial 
court  erred  in  refusing  to  allow  appellant  to 
introduce  his  son  as  a  witness  to  testify  to 
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facts  which  should  have  been  properly  Intro- 
duced In  chief  after  appellee  had  closed  his 
testimony.  The  only  reason  assigned  why 
this  witness  was  not  Introduced  at  the  proper 
time  Is  that  counsel  for  appellant  did  not 
know  what  his  testimony  would  be  at  that 
time.  This  is  a  matter  that  rests  very  largely 
in  the  discretion  of  the  trial  judge,  and  will 
not  be  interfered  with  here  unless  It  Is  mani- 
fest that  there  has  been  a  palpable  abuse  of 
discretion,  which  fact  does  not  sufficiently  ap- 
pear from  the  testimony  in  the  record.  But 
the  chief  ground  of  complaint  Is  that  the  trial 
court  erred,  to  appellant's  prejudice,  in  the 
instruction  as  to  the  measure  of  damages, 
which  reads  as  follows:  "The  measure  of 
damages  In  the  case  is  the  difference,  if  any, 
between  the  value  of  the  building  constructed 
as  it  is  and  what  It  would  have  been  If  it  had 
been  constructed  according  to  the  contract" 
Appellant  insists  that  it  was  the  duty  of  the 
court  to  have  told  the  Jury  "that,  if  they  be- 
lieved from  the  evidence  that  plaintiff  was  to 
so  construct  the  building  as  to  make  the  In- 
side of  the  wall  as  smooth  as  the  outside,  and 
of  first-class  material,  and  had  not  done  so, 
that  they  should  find  for  appellant,  and  fix 
the  damages  at  such  sum  as  they  believed 
from  the  evidence  would  be  necessary  to  take 
away  said  walls  and  replace  them  by  walls 
of  first-class  material  and  workmanship,  and 
as  smooth  on  the  inside  as  on  the  outside." 
There  is  no  testimony  in  this  case  which  con- 
duces to  show  that  the  walls  erected  by  ap- 
pellee for  appellant  were  not  a  reasonably 
good  Job,  and  fitted  for  the  purpose  for  which 
they  were  Intended.  There  were  no  plans  or 
specifications  for  appellee's  guidance  in  their 
construction,  and  they  seem  in  the  main  to 
conform  to  the  designs  testified  to  by  both 
parties.  The  proof  shows  that  it  is  imprac- 
ticable to  build  a  brick  wall  only  one  brick 
thick  so  as  to  leave  the  surface  on  both  sides 
perfectly  straight  and  smooth.  The  usual 
building  brick  is  twice  as  long  as  it  is  wide, 
and  it  is  therefore  manifest  that  when  laid 
laterally  in  the  wall  there  Is  bound  to  be  a 
space  between  them  for  mortar  to  hold  them 
together,  and  that  bricks  laid  In  this  way  will 
necessarily  project  a  little  further  on  one  side 
than  header  courses  of  the  same  size  brick. 
This  difficulty  can  be  easily  overcome  In  thick- 
er walls,  but  it  is  not  apparent  how  it  could  be 
accomplished  In  a  wall  only  nine  Inches  thick. 
Besides,  the  testimony  shows  that  appellant 
paid  $200  on  the  Job,  after  the  greater  part  of 
the  brickwork  had  been  completed,  without 
objection  to  the  manner  in  which  it  was  being 
done. 

We  do  not  think  the  measure  of  damages 
contended  for  by  appellant  Is  a  sound  or  just 
one.  "The  rule  of  law  Is  that,  where  a  party 
sustains  loss  by  reason  of  a  breach  of  con- 
tract that  he  is,  so  far  as  money  can  do  it,  en- 
titled to  be  placed  in  the  same  situation  with 
respect  to  damages  as  if  the  contract  had  been 
performed,  and  that  these  damages  should  be 


limited  to  such  as  may  be  reasonably  supposed 
to  have  been  In  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it"  See 
Lawson,  Oont  p.  269.   If  appellant  is  right  in 
his  theory,  appellee  might  be  mulcted  In  dam- 
ages in  a  sum  equal  to  the  entire  contract 
price  agreed  to  be  paid  to  him  for  the  job  of 
work  on  account  of  a  comparatively  inconse- 
quential failure  to  literally  comply  therewith, 
and  which  did  not  affect  the  real  value  of  the 
work  done  by  him.   While  it  may  be  true 
I  that  if  a  contractor  should  disregard  the  plans 
and  specifications  under  which  a  building  was 
to  be  erected,  and  erect  one  substantially  dls- 
i  similar,  the  owner  might  refuse  to  receive  or 
i  pay  for  the  property,  but  where  there  has 
been,  as  in  this  case,  a  substantial  compliance, 
it  seems  to  us  that  the  true  criterion  of  dan> 
.  ages  Is  that  laid  down  by  the  court.  We 
|  think  the  Instructions  offered  by  appellant 
■  were  objectionable,  for  the  reason  that  they 
,  gave  undue  prominence  to  certain  portions  of 
,  the  testimony.   Besides,  as  the  Jury  found 
!  that  appellant  was  not  damaged  at  all  In  the 
,  erection  of  the  building,  It  does  not  appear 
that  he  was  prejudiced  by  a  mere  error  in  the 
standard  for  the  measurement  of  damages; 
|  and,  after  a  careful  consideration  of  the  case, 
we  are  disposed  to  think  that  there 'was  no 
error  in  appellant's  prejudice  in  the  instruc- 
tions given  the  jury.   For  the  reasons  given, 
the  judgment  is  affirmed. 


REDMOND  v.  COMMONWEALTH.! 

(Court  of  Appeals  of  Kentucky.   June  6,  1889.) 

HOMICIDE-DYING  DECLARATIONS — SELF-DE- 
FENSE— MISCONDUCT  OF  PROSECUTING  AT- 
TORNEY IN  ARGUMENT— CONTRADICTION  0» 
WITNESSES. 

1.  The  dying  declaration  of  deceased  that  he 
had  no  pistol  was  admissible  in  rebuttal. 

2.  Where  the  deceased  was  killed  while  in  the 
act  of  entering  the  store  of  accused,  his  dying 
declaration  that  he  had  been  sent  to  the  store 
to  make  a  purchase  was  admissible  to  show  that 
he  did  not  go  there  to  renew  a  previous  difficulty. 

3.  The  jury  being  instructed  that  accused 
might  use  such  means  as  appeared  to  him  neces- 
sary, or  apparently  necessary,  to  protect  him- 
self from  impending  danger,  it  was  not  necessary 
to  further  instruct  them  that  he  had  the  right, 
beingin  his  own  house,  to  stand  his  ground. 

4.  Where  an  affidavit  for  a  continuance  was 
admitted  as  the  testimony  of  an  absent  witness, 
it  was  error  to  permit  the  prosecuting  attorney 
to  state  in  argument  that  the  testimony  of  the 
absent  witness  was  only  what  the  defendant- 
swore  in  an  affidavit  for  continuance. 

5.  Where  the  killing  occurred  in  a  difficulty 
arising  from  a  dispute  as  to  the  ownership  of  a 
broom,  it  was  error  to  admit  testimony  in  rebut- 
tal contradicting  the  testimony  of  accused  as  to 
the  ownership  of  the  broom,  which  bad  been 
brought  out  by  the  commonwealth  on  cross-ex- 
amination. 

Appeal  from  circuit  court,  Nicholas  county. 
"Not  to  be  officially  reported." 
Jordan  Redmond  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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Wlnfleld  Buckler,  John  J.  Williamson,  and 
John  F.  Morgan,  for  appellant  Hanson 
Kennedy  and  W.  S.  Taylor,  for  the  Common- 
wealth. 

WHITE,  J.  The  appellant  was  Indicted  In 
the  Nicholas  circuit  court  for  the  crime  of 
willful  murder  by  shooting  James  Tyler,  and 
upon  trial  was  convicted  of  manslaughter, 
and  his  punishment  fixed  at  five  years  In  the 
penitentiary.  From  that  Judgment  this  ap- 
peal is  prosecuted. 

It  is  Insisted  for  the  appellant  that  the  trial 
court  erred  In  admitting  as  evidence  certain 
parts  of  the  dying  declaration  of  Tyler.  The 
objectionable  part  is:  "I  was  sent  by  Henry 
Hntchings  to  Jordan  Redmond's  oyster  saloon 
to  get  some  fish.  •  •  *  I  had  no  pistol 
when  I  was  shot"'  The  latter  statement  was 
excluded  in  chief,  but  admitted  in  rebuttal. 
The  first  statement  was  admitted  In  chief. 
Appellant  testified  in  his  own  behalf,  and 
stated  that,  a  short  while  before  the  shooting 
of  Tyler,  appellant  and  deceased  had  had  a 
difficulty,  each  claiming  the  ownership  dt  a 
whisk  broom.  On  cross-examination  the 
commonwealth  was  permitted  to  ask  the  ac- 
cused concerning  the  ownership  of  the  broom, 
as  to  where  he  got  it,  and  how  he  got  it  In 
rebuttal  the  commonwealth  was  permitted, 
over  objection,  to  contradict  the  appellant  as 
to  how  and  where  he  got  the  broom,  and  to 
show  by  witness  in  rebuttal  that  the  appel- 
lant committed  a  trespass  in  taking  the 
broom,  or  actually  stole  it.  To  this  action  of 
the  court  appellant  objected  and  excepted, 
and  now  complains.  The  shooting  is  shown 
to  have  taken  place  while  the  appellant  was 
in  his  own  house,  a  restaurant,  in  which  he 
also  resided,  and  while  deceased  Tyler  was 
in  the  act  of  entering  the  door,  at  about  9:30 
o'clock  p.  m.,  though  before  the  place  of 
business  was  closed  for  the  day.  Appellant 
complains  that  the  trial  court  refused  to  In- 
struct the  Jury  that  appellant,  being  in  his 
own  house,  had  the  right  to  stand  his  ground, 
and  take  such  steps  as  were  apparently  nec- 
essary to  protect  himself  and  family  from 
impending  danger. 

We  are  of  opinion  that  there  was  no  error 
in  admitting  the  statement  of  deceased  as 
dying  declarations.  The  statement  that  he 
had  no  pistol  was  only  admitted  In  rebuttal. 
The  statement  that  deceased  was  sent  to  ap- 
pellant's restaurant  for  fish  is  admissible  to 
show  deceased's  intention  in  going  there  at 
that  time.  If  this  was  true,  it  was  not  for 
the  purpose  of  renewing  the  difficulty. 

We  are  of  the  opinion  that  there  was  no 
error  in  the  instructions  given.  They  state 
the  law  of  this  case.  While  the  Jury  is  not 
told  that  accused,  being  in  his  own  house, 
may  stand  his  ground,  they  are  also  not  told 
thai  accused  must,  if  safe  means  of  escape 
from  the  impending  danger  existed,  have 
taken  such  means,  and  avoided  the  difficulty. 
The  appellant  was  given  the  full  benefit  of 


the  role  that  a  person  may,  in  his  own  house, 
stand  his  ground,  as  the  Jury  were  told  he 
might  use  such  means  as  appeared  to  him 
necessary  or  apparently  necessary  to  protect 
himself  from  impending  danger;  and  if,  In 
so  doing,  he  shot  and  killed  Tyler,  he,  the  ac- 
cused, is  excusable  on  the  grounds  of  self-de- 
fense. 

In  the  argument  to  the  Jury  the  attorney 
for  the  commonwealth  said:  "The  testimony 
of  the  witness  Wm.  Purcell  is  only  what  the 
defendant  swore  in  an  affidavit  for  a  continu- 
ance; that  the  commonwealth  admitted  that 
Purcell  would  so  testify  if  he  were  here;  but 
that  Purcell's  testimony  was  contradicted  by 
the  evidence  of  Hutchings,  who  testified  that 
Tyler  was  In  his  store  all  that  day."  In  our 
opinion,  this  statement  by  the  prosecuting  at- 
torney was  prejudicial  to  appellant  This  af- 
fidavit was  admitted  as  the  statement  of  the 
witness  Purcell,  and  the  Jury  should  not  have 
been  told  It  was  but  the  affidavit  of  appel- 
lant, made  for  continuance.  He  was  entitled 
to  the  full  benefit  of  the  statement  therein  as 
coming  from  Purcell.  This  same  practice  is 
indulged  in  to  some  extent  by  prosecuting  at- 
torneys throughout  the  state,  but  should  not 
be  permitted  by  the  court 

We  are  also  of  opinion  that  the  court  erred 
In  admitting  the  testimony  of  the  witness 
Hutchings,  in  rebuttal,  contradicting  the  ac- 
cused as  to  the  ownership  of  the  broom.  In 
testifying  in  chief  for  himself,  appellant  only 
stated  that  both  he  and  Tyler  claimed  the 
broom,  and  had  the  first  difficulty  at  the  bar- 
ber shop  over  it  The  commonwealth  then 
brought  out  the  testimony  from  appellant  as 
to  how  and  where  he  got  the  broom.  The 
witness  Hutchings  is  then  permitted  to  con- 
tradict the  accused  on  a  collateral  Issue,  be- 
sides contradicting  proof  introduced  by  the 
prosecution.  Appellant  was  asked  these  ques- 
tions with  the  evident  purpose  to  contradict 
him,  but  the  issue  thus  raised  was  collateral, 
and  outside  the  case.  This  evidence  was 
clearly  erroneously  admitted.  Its  effect  on 
the  Jury  we  do  not  know.  The  prosecution 
expected  it  to  have  effect,  or  else  would  not 
have  Introduced  It  over  objections.  It  may 
have  affected  the  verdict,  and  was  calculated 
so  to  do. 

There  are  other  errors  suggested,  but  on 
another  trial  they  may  not  occur,  and  we  omit 
a  discussion  of  them.  For  the  errors  indi- 
cated, the  Judgment  Is  reversed,  and  cause 
remanded,  with  directions  to  grant  a  new 
trial,  and  for  proceedings  consistent  here- 
with. 

SHAW  v.  REVEL  et  al.» 
(Court  of  Appeals  of  Kentucky.  June  2,  1899.) 

CHAMPERTY— PLEADING — PROOF  UNDER 
GENERAL  ISSUE. 

Under  Ky.  St.  f  212,  the  defendant  in  eject- 
ment may,  under  the  general  issue,  prove  that  he 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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ma  in  the  advene  possession  of  the  land  in  con- 
troversy at  the  time  of  plaintiff's  purchase,  and 
thus  defeat  the  action. 

Appeal  from  circuit  court,  Campbell  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  of  ejectment  by  Joseph  M.  Shaw 
against  Sarah  Revel  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Affirm- 
ed. 

E.  P.  Simmons  and  Wright  &  Anderson,  for 
appellant  T.  Hill  and  John  D.  Ellis,  for  ap- 
pellees. 

WHITE,  J.  This  is  an  action  of  ejectment 
brought  by  appellant,  claiming  a  strip  of 
ground  15  feet  wide  on  Highland  avenue,  and 
40  feet  wide  at  the  other  end.  The  defense 
was  a  denial  of  title  and  adverse  possession 
of  the  land  in  controversy  for  15  years,  and 
possession,  with  paper  title,  for  7  years.  A 
trial  beffire  a  jury  resulted  in  a  verdict  for 
appellees,  defendants  below,  and  hence  this 
appeal. 

The  evidence  on  the  trial  shows  clearly  that 
appellant  is  the  owner  of  lot  No.  8,  in  a  divi- 
sion of  lands  by  William  Steele,  and  title  was 
acquired  by  appellant  from  one  Frances,  in 
1889.  It  is  also  in  the  proof  that  Thomas 
Revel,  husband  and  father  of  appellees,  ac- 
quired title  to  lots  Nos.  1  and  2,  in  1856,  al- 
though the  title  to  lot  No.  2  is  not  traced  fur- 
ther than  the  Immediate  vendor  of  Revel. 
The  proof  also  shows  that,  prior  to  1878,  there 
was  a  fence  between  the  lots  2  and  3.  In 
1878  Revel  had  his  lot  No.  2  surveyed  off, 
and  that  year  built  a  fence  some  two  or  three 
feet  over  on  No.  3  from  where  the  other  fence 
stood.  Since  1878  the  appellees'  ancestor  kept 
up  the  fence,  and  claimed  the  land  Inclosed 
till  his  death,  and  these  appellees  have  been 
In  like  possession  since.  In  fact,  in  the  de- 
scription given  In  the  petition  of  appellant, 
this  fence  is  called  for  as  one  of  his  boundary 
lines.  The  record  shows  that  the  court  gave 
three  Instructions.  One  is  that  the  jury  should 
find  for  appellant  if  they  believed  the  land  in 
controversy  Is  included  in'  the  boundary  of 
his  deed  from  Frances;  another  is  that,  If 
the  jury  believe  that  the  land  in  contest  Is 
within  the  boundary  of  the  deeds  tracing  title 
from  appellant  back  to  the  commonwealth, 
they  should  find  for  appellant,  unless  they 
should  believe  appellees  had  held  adverse  pos- 
session for  15  years  next  before  the  action  was 
brought;  the  third  was  a  direction  as  to  the 
form  of  the  verdict.  After  the  verdict  the 
appellant  moved  for  judgment,  notwithstand- 
ing the  verdict,  for  the  whole  of  the  land 
claimed,  and,  separately,  for  the  two  or 
three  feet  covered  by  the  fence  built  in  1878. 
These  motions  were  overruled. 

We  are  of  opinion  that  the  Instructions  giv- 
en are  more  favorable  to  appellant  than  he 
was  entitled  to,  under  the  proof.  The  uncon- 
tradicted proof  shows  that  appellee  built  the 
fence  in  1878,  and  kept  It  there  ever  since,  and 
that  the  land  inside  the  inclosure  was  em- 


braced In  his  deed.  This  shows  an  adverse 
holding  for  more  than  15  years  before  the 
action  was  brought,  In  1895.  It  is  equally 
clear  that  this  fence  was  there,  and  the  land 
held  adversely,  when  appellant  bought.  This 
would  bring  so  much  of  his  deed  as  embraced 
land  in  the  Inclosure  void,  and  as  to  that  part 
his  title  would  fail.  This  question  was  be- 
fore the  court  by  proof,  and  It  does  not  have 
to  be  pleaded,  as  section  212,  Ky.  St.,  special- 
ly provides  It  may  be  proven  under  the  gen- 
eral Issue.  There  appears  no  error  In  the 
judgment,  and  the  same  is  affirmed 


TURNER  v.  EASTIN.i 
(Court  of  Appeals  of  Kentucky.   June  3,  1899.) 

BONDS— FAILURE  TO  ISSUE  EXECUTION— 

T  LIMITATIONS. 
Ky.  St  I  4669,  providing  that  "if  the  plain- 
tiff in  any  bond  having  the  force  of  a  judgment 
shall,  at  any  time  for  the  space  of  a  year, 
whilst  he  is  entitled  to  have  execution,  fail  to  is- 
sue execution,"  the  surety  in  such  bond  shall  be 
released  from  liability,  does  not  apply  to  a  bond 
payable  to  the  master  commissioner,  who  has  no 
authority  to  collect  it  without  an  order  of  court. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Rule  against  H.  F.  Turner  to  show  cause 
why  he  should  not  pay  to  R.  Scrogln  Eastln, 
commissioner,  the  amount  of  a  bond  in  which 
he  was  surety.  Judgment  making  the  rule 
absolute,  and  H.  F.  Turner  appeals.  Affirm- 
ed 

Teaman  &  Yea  man,  for  appellant  Clay  & 
Clay  and  S.  B.  &  R.  D.  Vance,  for  appellee. 

BURN  AM,  J.  At  the  July  term,  1892,  of 
the  Henderson  circuit  court,  R.  S.  Eastln,  as 
commissioner  of  the  court,  was  directed  to 
loan  out  a  fund  In  the  custody  of  the  court 
for  the  period  of  one  year,  taking  bond  paya- 
ble to  himself  as  commissioner,  with  good  se- 
curity, and  having  the  force  and  effect  of  a 
judgment.  Pursuant  to  this  order  on  the  5th 
day  of  September,  1892,  he  loaned  to  W.  W. 
Shelby,  with  H.  F.  Turner  as  security,  $363.06, 
taking  from  them  this  obligation:  "$363.06. 
Twelve  months  after  date,  we,  or  either  of 
us,  promise  to  pay  R.  Scrogln  Eastln,  com- 
missioner, or  order,  the  sum  of  three  hundred 
sixty-three  and  °*/ioo  dollars,  it  being  for  mon- 
ey loaned  by  order  of  the  Henderson  circuit 
court  at  its  July  term,  1892,  this  day  loaned 
by  R.  Scrogln  Eastln,  commissioner  of  the 
Henderson  circuit  court  in  the  consolidated 
actions  of  Hugh  Kerr,  &c,  vs.  G.  J.  Beatty, 
&c,  and  Hugh  Kerr,  &c,  vs.  David  Clark, 
&c,  and  borrowed  by  W.  W.  Shelby,  with  six 
per  cent  Interest  from  date  until  paid,  and 
having  the  force  and  effect  of  a  judgment 
Witness  our  hands  this  5th  day  of  September, 
1892.  W.  W.  Shelby.  H.  F.  Turner,  Securi- 
ty." No  execution  was  Issued  on  this  bond, 
or  steps  taken  for  its  collection,  until  the  Sep- 

i  Reported  by  Edward  W.  Hines,  Esq..  of 
the  Frankfort  bar.  and  formerly  state  reporter. 
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tember  term,  1897,  when  this  order  was  en- 
tered: "On  motion  of  the  attorneys  for  A. 
Gilmour's  adm'x  and  Hugh  Ken's  ex'r,  H.  F. 
Turner  Is  hereby  ruled  to  show  cause,  If  any 
he  can,  on  or  before  the  sixth  day  of  .the  pres- 
ent term,  why  he  should  not  be  required  to 
pay  R.  Scrogln  Eastin,  commissioner,  the  sum 
of  three  hundred  and  sixty-three  dollars  & 
°'/ioo»  with  interest  thereon  at  the  rate  of 
six  per  cent  per  annum  from  the  fifth  day  of 
September,  1892,— being  the  amount  of  a  bond 
for  money  borrowed  herein  by  W.  W.  Shelby, 
with  said  Turner  as  security,— or,  upon  his 
failure  to  pay  same,  why  execution  should  not 
be  Issued  on  said  bond."  Turner,  In  response 
thereto,  says,  in  substance,  that  he  was  only 
bound  as  surety  thereon;  that  the  principal 
was,  for  more  than  12  months  after  Its  ma- 
turity, able  to  pay  it,  but  had  subsequently 
become  Insolvent;  that  for  more  than  1  year 
after  the  maturity  of  the  bond,  and  while  the 
payee  was  entitled  to  have  execution  thereon, 
he  had  failed  to  Issue  execution,  or  take  other 
steps  for  the  collection  thereof,— and  pleads 
and  relies  upon  section  4669  of  the  Kentucky 
Statutes  as  releasing  him  from  all  liability 
thereon.  The  section  of  the  statute  relied  on 
Is  as  follows:  "If  the  plaintiff  In  any  bond 
having  the  force  of  a  judgment  shall,  at  any 
time  for  the  space  of  a  year,  whilst  he  Is  en- 
titled to  have  execution,  fall  to  issue  execu- 
tion, and  in  good  faith  prosecute  the  collec- 
tion thereof,  the  surety  In  such  bond  shall  be 
released  from  all  liability  as  such,  and  any 
execution  thereafter  issuing  on  the  bond  shall 
be  so  endorsed." 

It  will  be  observed  that  the  bond  In  ques- 
tion is  not  payable  to  the  plaintiff,  or  to  any 
person  who  is  a  party  to  the  action,  or  who  1b 
the  owner  of  the  money  and  entitled  to  collect 
same.  In  the  case  of  Barbee  v.  Pitman,  3 
Bush,  259,  Judge  Robertson,  in  considering 
this  section  of  the  statute,  said:  "This  enact- 
.  ment  applies  only  to  bonds  to  beneficial  cred- 
itors, who  alone  may  control  the  collection  by 
execution.  It  cannot  be  constructively  ap- 
plied to  such  Judicial  bonds  as  that  In  this 
case,  the  collection  of  which  the  court  alone 
could  control.  The  forbearance  of  the  party 
who  has  a  right  to  the  money,  and  to  either 
forbear  or  enforce  the  collection  by  execution, 
Is  the  only  reason  for  the  enactment  But 
here  not  only  was  the  bond  made  payable  to 
the  officer  of  the  court,  but  the  suit  was  still 
pending,  the  party  entitled  to  the  money  had 
not  been  ascertained  by  Judgment  and  no 
execution  could  be  Issued  without  an  order  by 
the  court  which  might  enforce  the  bond  ei- 
ther by  rule  or  execution.  There  was  no 
creditor  who  could  Issue  execution,  and  none, 
therefore,  who  could  release  the  surety  in  the 
bond."  And  In  the  case  of  Rankin  v.  White, 
Id.  545,  which  is  identical  with  the  case  at 
bar,  It  was  held  by  this  court  that:  "The  sure- 
ty in  a  bond  having  the  force  and  effect  of  a 
replevin  bond,  executed  to  a  commissioner 
for  money  In  litigation,  deposited  in  court  and 
loaned  by  order  of  court  Is  not  released  from 


liability  thereon  by  failure  to  issue  execution 
on  the  bond  for  more  than  one  year  after  Its 
maturity.  Neither  the  letter  nor  spirit  nor 
aim  of  this  section  applies  to  Judicial  bonds, 
the  collection  of  which  by  execution,  rule,  or 
attachment  must  be  controlled  by  the  court 
alone,  as  to  the  time  and  manner  of  enforce- 
ment and  might  be  prudently  suspended  for 
much  more  than  a  year,  and  even  during  the 
pendency  of  the  litigation  between  the  credit- 
ors claiming  the  fund."  It  Is  Insisted  by  ap- 
pellant that  the  effect  of  the  cases  of  Turner 
v.  Rankin,  80  Ky.  179,  and  Bowen  v.  Helm 
(Ky.)  41  S.  W,  289,  Is  to  overrule  these  earlier 
cases.  We  think  not,  as  In  both  of  these 
cases  the  securities  relied  for  release  upon  an 
entirely  different  provision  of  the  statute;  and 
the  cases  of  Barbee  v.  Pitman  and  Rankin 
v.  White  were  expressly  referred  to  In  the 
case  of  Turner  v.  Rankin,  and  distinguished 
therefrom,  the  court  holding  .that  the  seven- 
years  statute,  without  a  suit  released  the  se- 
curity absolutely,  but  that  the  one-year  stat- 
ute only  applied  to  cases  In  which  the  payee 
la  the  bond  could  have  controlled  its  collec- 
tion, and  was  authorized  to  have  execution 
issued  thereon  without  authority  from  the 
court  As  the  bond  in  this  case  was  payable 
to  the  master  commissioner,  who  had  no  au- 
thority to  collect  It  without  an  order  of  the 
court  so  authorizing  it,  we  think  it  falls  within 
the  rule  laid  down  in  the  case  of  Rankin  v. 
White,  and  the  judgment  is  therefore  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  v.  COM- 
MONWEALTH (three  cases).! 
(Court  of  Appeals  of  Kentucky.   June  7,  1899.) 

JOINDER  OF  DEFENDANTS — RECEIVERS — LEVY 
OF  TAXES— ASSESSMENT  OF  RAILROADS. 

1.  The  receiver  of  a  railroad  and  the  railroad 
company  may  be  joined  as  defendants  in  an  ac- 
tion to  recover  taxes  on  the  railroad. 

2.  Two  levies  may  be  made  in  one  year,  pro- 
vided they  are  made'  for  different  years. 

3.  Railroads  cannot  be  assessed  for  graded- 
school  purposes  by  an  assessor  appointed  by  the 
school  board. 

Appeals  from  circuit  court,  Boyle  county. 

"Not  to  be  officially  reported." 

Actions  by  the  commonwealth  against  the 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  to  recover  taxes.  Judg- 
ments for  plaintiff,  and  defendant  appeals. 
Reversed. 

Simrall  &  Garvin,  for  appellant  Robt 
Harding  and  J.  W.  Rawlings,  for  the  Com- 
monwealth. 

HOBSON,  J.  These  three  appeals  have  been 
heard  together,  as  they  involved  substan- 
tially the  same  facts.  The  board  of  trustees 
of  the  Junction  City  graded  school,  organized 
nnder  an  act  approved  April  2,  1890,  to  estab- 
lish a  system  of  public  graded  schools  in 
Junction  City,  Boyle  county,  levied  a  tax  for 
the  years' 1893,  1894,  1895,  pursuant  to  that 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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act,  for  school  purposes.  Appellant  refused 
to  pay  the  tax  on  the  railroad,  and  this  suit 
was  brought  to  force  Its  collection.  Appel- 
lant demurred  to  the  petition,  and,  Its  de- 
murrer being  overruled  by  the  court,  It  de- 
clined to  plead  further,  and  Judgment  was 
entered  In  favor  of  plaintiff  for  the  amount 
of  the  claim. 

It  is  Insisted  that  the  petition  was  insuffi- 
cient, because  the  receiver  and  the  railroad 
company  could  not  both  be  sued;  but  we 
see  no  objection  to  this,  as  It  Is  the  duty  of 
the  receiver  to  pay  the  taxes,  and  It  was 
proper  to  make  the  railroad  company  defend- 
ant also. 

It  is  also  Insisted  that  the  levies  were  not 
properly  made,  because  one  was  made  on 
the  10th  of  January,  1883,  and  the  second 
on  the  30th  of  December,  1893.  It  Is  said 
that  two  levies  could  not  be  made  In  one 
year.  This  may  be  true,  but  the  school 
board  Is  not  required  to  make  the  levy  at 
any  special  date.  The  first  levy  was  made 
for  the  year  1883,  and  the  second  for  the 
year  1804,  and  we  see  no  substantial  error 
In  this  regard. 

The  petitions  are  all  based  upon  a  local 
assessment  made  by  an  assessor  appointed 
by  the  school  board.  It  Is  Insisted  that  this 
Is  unwarranted.  The  law  regulating  the  as- 
sessment of  railroad  property  for  the  year 
1883  is  found  in  Gen.  St  pp.  1042-1046.  Sec- 
tion 4  provides:  "No  county,  city  or  Incor- 
porated town  in  this  state  shall  hereafter  as- 
sess, levy  or  collect  any  taxes  on  the  prop- 
erty of  railroad  companies  In  this  state,  ex- 
cept as  provided  by  this  article."  Section 
4102  of  the  Kentucky  Statutes  contains  the 
same  provision.  Section  4009  provides  for 
the  reports  of  school  districts,  so  that  the 
proper  assessment  may  be  made.  Section 
4100  requires  the  money  paid  to  the  superin- 
tendent of  public  schools  for  the  benefit  of 
the  district  entitled  thereto.  Under  these 
provisions,  appellees  '  could  not  assess  the 
property  of  the  railroad  company,  nor  recover 
the  taxes  based  upon  an  assessment  so  made. 
But,  their  levy  being  valid,  the  amount  of 
the  tax  may  be  computed  upon  the  assess- 
ment made  according  to  law.  The  court 
erred  In  overruling  the  demurrer  to  the  peti- 
tion for  this  reason.  On  the  return  of  the 
case,  appellees  may  have  leave  to  amend 
their  petition,  if  they  desire  to  do  so.  Judg- 
ment reversed  and  cause  remanded  for  fur- 
ther proceedings  in  conformity  to  this  opin- 
ion. 


GATEWOOD  t.  LONG  et  aU 

(Court  of  Appeals  of  Kentucky.   June  1,  1890.) 

JUDGMENT — BAR — SPLITTING  CATJSH  OF 
ACTION. 

As  plaintiff,  after  judgment  for  part  of  the 
relief  sued  tor,  cannot  maintain  another  action 
tor  the  remainder  of  the  relief  sought  in  that  ac- 
tion, a  judgment  on  a  note  in  an  action  brought 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


tor  that  purpose,  and  also  to  enforce  a  mortgage 
lien,  is  a  bar  to  a  subsequent  action  to  enforce 
the  lien,  not  only  as  to  the  life  tenant  of  the 
mortgaged  land,  against  whom  personal  judg- 
ment was  rendered,  but  as  to  infant  remainder- 
men. 

Appeal  from  circuit  court,  Barren  county. 

"Not  to  be  officially  reported." 

Action  by  L.  W.  Gatewood  against  Ed. 
Long  and  others  to  enforce  a  mortgage  lien. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

W.  H.  Holt  and  D.  K.  Carr,  for  appellant 
W.  L.  Porter  and  Geo.  T.  Duff,  for  appellees. 

HOBSON,  J.  Ed.  Long  and  his  wife,  Fanny 
Long,  on  December  30,  1885,  executed  to  J. 
S.  Gatewood  their  note  for  $300,  and  a  mort- 
gage on  a  tract  of  land  belonging  to  the  wife 
to  secure  Its  payment  On  February  2,  1888, 
Gatewood  filed  his  petition  in  equity  against 
Ed.  Long  and  his  two  Infant  children  (bis 
wife  being  dead),  seeking  judgment  upon  the 
note,  and  a  foreclosure  of  the  mortgage  on  the 
land.  Long  filed  an  answer  pleading  a  failure 
of  consideration.  To  this  answer  the  plaintiff 
filed  a  reply,  and  by  consent  the  allegations 
of  the  reply  were  taken  as  controverted.  Some 
proof  was  taken  by  the  parties,  and  on  Sep- 
tember 25,  1889,  the  action  was  submitted  for 
trial  and  judgment.  On  October  12,  1889,  the 
following  judgment  was  entered:  "The  court 
being  fully  advised,  It  Is  adjudged  by  the 
court  that  the  plaintiff,  J.  S.  Gatewood,  re- 
coyer  of  the  defendant  Ed.  Long  $300,  with 
interest  from  the  time  it  was  due  until  paid. 
It  is  further  adjudged  that  the  plaintiff  pay 
the  costs  herein  expended,  as  between  him 
and  defendant  Ed.  Long."  At  the  next  term 
of  the  court  the  action  was  stricken  from  the 
docket.  On  January  17,  1884,  L.  W.  Gate- 
wood  brought  this  action,  alleging  that  J.  S. 
Gatewood  had  given  the  note  and  mortgage  to 
B.  Lawless,  Sr.,  and  that  he  had  bought  It 
from  Lawless  by  a  written  assignment  filed 
with  his  petition,  the  consideration  of  which, 
as  shown  by  the  assignment,  was  $25.  He 
prayed  judgment  against  Long  and  his  chil- 
dren for  the  debt  of  $300  and  interest  and  the 
foreclosure  of  the  mortgage.  To  this  suit  they 
pleaded  the  proceedings  In  the  former  action 
as  a  bar,  alleging  that  the  judgment  therein 
rendered  was  by  consent  and  was  entered  In 
settlement  of  the  whole  matter.  Appellant 
denied  that  there  was  any  agreement  that  the 
judgment  referred  to  should  be  a  full  settle- 
ment; and  the  case  having  been  submitted 
without  any  proof  on  behalf  of  appellees,  ex- 
cept the  record  itself,  the  court  below  dis- 
missed the  petition.  The  correctness  of  this 
Judgment  Is  the  only  question  on  this  appeal. 

The  judgment  In  the  original  action  quoted 
above  shows  on  its  face  that  it  must  -have 
been  rendered  by  consent;  for  by  it  the  plain- 
tiff recovers  the  full  amount  he  sued  for,  and 
yet  It  Is  adjudged  that  he  pay  the  costs  as 
between  him  and  Ed.  Long,  which  included 
all  the  costs  made  In  the  case;  for  Ed.  Long 
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only  had  appeared  In  the  action.  The  whole 
cause  of  action  was  sued  on  in  that  case,  and 
the  question  arises,  can  the  plaintiff  in  that 
case,  after  taking  Judgment  for  a  part  of  the 
relief  sued  for,  maintain  another  action  for 
the  remainder  of  the  relief  sought  in  that  ac- 
tion, but  not  embraced  in  the  Judgment?  In 
Freem.  Judgm.  i  272,  the  rule  is  thus  stated: 
"The  omission  of  a  court  to  award  relief 
prayed  for  is  an  adjudication,  in  effect,  that 
the  complainant  is  not  entitled  thereto.  Hence, 
if  in  an  action  on  a  note,  without  any  order  of 
sale,  this  is  conclusive  that  the  plaintiff  has 
no  lien,  and  he  cannot  afterwards  maintain  an 
action  to  foreclose  his  mortgage."  He  then 
goes  on  to  show  that  this  is  a  necessary 
corollary  from  the  well-settled  doctrine  that 
a  Judgment  is  conclusive  upon  all  matters  pre- 
sented by  the  pleadings  which  the  parties 
might  have  litigated  and  had  decided  in  the 
cause.  The  same  doctrine  is  laid  down  In 
Van  Fleet,  Former  Adj.  1 114,  and  Francis  v. 
Wood,  81  Ky.  16;  Steam-Packet  Co.  v.  Sick- 
les, 24  How.  833;  1  Herm.  Estop,  if  123,  469. 
Under  these  authorities,  we  think  it  defer 
that  the  plaintiff  in  that  action,  after  taking 
the  personal  Judgment  against  Ed.  Long,  at 
his  own  costs,  as  the  final  judgment  in  that 
action,  should  not  be  permitted  to  maintain 
another  action  against  Ed.  Long  to  subject  his 
life  estate  in  the  land  to  the  debt;  for  this 
would  be  to  allow  him  to  prosecute  two  ac- 
tions on  the  same  cause  of  action,  and  recover 
part  of  the  relief  on  one  by  consent,  and  then 
the  balance  in  the  other  action.  The  same 
reasons  make  the  first  action  a  bar  to  the 
second  action,  as  against  the  infants,  who 
owned  the  remainder  in  the  land  subject  to 
the  life  estate  of  their  father,  Ed.  Long,  as 
tenant  by  the  curtesy.  Besides,  it  would  be 
manifestly  unjust  to  throw  the  whole  debt 
upon  the  infants'  remainder;  and  we  know  of 
no  principle  authorizing  it  to  be  apportioned, 
and  part  of  It  charged  to  the  remainder-man. 
in  a  case  like  this.  It  seems  to  be  clear  from 
the  evidence  that  Ed.  Long  had  little  or  no 
property,  and  that  the  land  was  worth  much 
more  than  the  amount  of  the  debt.  The  long 
delay  in  bringing  the  second  suit,  the  fact  that 
J.  S.  Gatewood  gave  the  claim  to  B.  Lawless 
after  this  Judgment  was  entered,  and  that  Law- 
less sold  It  to  L  W.  Gatewood  for  a  recited 
consideration  of  $25,  are  persuasive  that  It 
was  then  considered  that  the  Uen  on  this  land 
had  been  released;  and  we  are  satisfied  that 
the  chancellor's  Judgment  meets  the  ends  of 
substantial  Justice.   Judgment  affirmed. 


AMBROSE  v.  NOELL  et  aU 
(Court  of  Appeals  of  Kentucky.  June  3,  1899.) 

HUSBAND  AND  WIFE-LIABILITY  OF  WIFE'S 
LAND  FOR  HUSBAND'S  DEBTS. 
Where  a  creditor  of  the  husband  seeks  to 
subject  the  wife's  land  to  the  payment  of  the 
husband's  debt  on  the  ground  that  the  husband 
paid  for  the  land,  the  mere  fact  that  the  wife 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


cannot  show  where  every  dollar  came  from  that 
she  used  in  paying  for  the  land  does  not  entitle 
plaintiff  to  the  relief  sought 

Appeal  from  circuit  court,  Boone  county. 

"Not  to  be  officially  reported." 

Action  by  U.  C.  Ambrose  against  J.  L.  NoeJl 
and  Kate  M.  Noell  to  subject  a  tract  of  land 
to  the  payment  of  a  debt  due  by  J.  L.  Noell. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

J.  G.  Tomlln  and  O  O.  Cram,  for  appellant 
D.  E.  Oastleman,  for  appellees. 

PAINTER,  J.  For  a  debt  due  by  J.  L. 
Noell,  husband  of  the  appellee,  Kate  N.  Noell, 
the  appellant,  sought  to  subject  a  tract  of  land 
in  Boone  county,  the  title  to  which  Is  in  her 
name.  The  proof  In  the  case  shows  that  the 
contract  price  of  the  land  was  $1,600,  and  that 
It  was  paid  for  with  money  which  was  obtain- 
ed by  her  from  Sleet  &  Bros,  and  a  building 
association,  but  the  appellant  claims  that  the 
sums  which  were  subsequently  paid  on  the 
notes  executed  by  her  for  the  borrowed  mon- 
ey were  In  part  furnished  by  her  husband. 
The  testimony  shows  that  she  has  paid  to 
Sleet  &  Bros,  and  to  the  building  association 
part  of  the  respective  debts  due  them.  She 
shows  conclusively  that  most  of  the  money 
which  she  used  in  making  payments  on  the 
notes  which  she  executed  belonged  to  her. 
She  does  not  show  with  mathematical  cer- 
tainty where  she  got  every  dollar  of  the  mon- 
ey which  she  paid  on  the  notes,  but  testifies 
that  it  all  came  from  money  made  keeping  a 
tollgate,  from  rents  of  other  lands  which  be- 
longed to  her,  from  money  given  her  by  her 
mother,  from  the  sale  of  milk  and  butter  from 
her  cows,  etc  The  evidence  falls  to  show 
that  any  of  the  money  which  she  used  for  the 
purpose  belonged  to  her  husband.  Her  in- 
ability to  show  where  every  dollar  came  from 
that  she  used  will  not  Justify  the  court  In  sub- 
jecting the  land  to  the  payment  of  her  hus- 
band's debt.  We  think,  under  the  facts  de- 
veloped In  this  case,  the  court  properly  ad- 
Judged  that  the  land  could  not  be  subjected 
to  the  payment  of  the  appellants  debt  The 
Judgment  Is  affirmed. 


WEAKLEY  v.  HANNA  et  aU 
(Court  of  Appeals  of  Kentucky.  June  8,  1899.) 

CONSTRUCTION  OF  WILL— "DYING  WITHOUT 
CHILDREN." 

Under  a  devise  of  land  to  testator's  wife 
for  life,  remainder  to  his  son,  with  a  provision 
that  "should  he  die,  leaving  no  children  or  de- 
scendants, the  Bald  estate  must  revert  to  my  le- 
gal heirs,"  the  son,  having  survived  the  widow, 
takes  the  fee,  as  the  words,  "should  he  die  leav- 
ing no  children,"  refer  to  a  dying  before  the 
death  of  the  life  tenant 

Appeal  from  circuit  court,  Shelby  county. 
"Not  to  be  officially  reported." 
Action  by  Joseph  C.  Hanna  and  others 
against  Lena  May  Hanna  and  others  for  the 

*  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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construction  of  a  wllL  Judgment  construing 
the  will,  and  C.  8.  Weakley  appeals.  Affirm- 
ed. 

P.  J.  Poree,  for  appellant  6.  O.  Gilbert 
for  appellees. 

GUFFY,  J.  Joseph  0.  Hanna  and  others 
instituted  this  action  In  the  Shelby  circuit 
court  against  Lena  May  Hanna  and  others, 
the  object  being  to  obtain  a  construction  of 
the  will  of  Adam  Hanna,  and  also  to  obtain 
a  judgment  for  the  sale  of  certain  real  estate 
mentioned  in  the  will  for  the  payment  of  a 
certain  mortgage  lien  thereon.  The  particu- 
lar clause  of  the  will  to  be  construed  reads 
aa  follows:  "All  the  balance  of  my  estate,  real 
and  personal,  of  every  nature  and  kind,  I  will 
and  bequeath  to  my  beloved  wife,  Henrietta 
Hanna,  with  full  power  and  authority  to  use 
and  dispose  of  the  personal  estate  as  she  may 
deem  best,  except  •  •  *."  The  fourth 
item  reads  as  follows:  "After  the  decease  of 
my  wife,  I  will  and  devise  to  my  foster  son, 
Joseph  C.  Hanna,  the  entire  farm  upon  which 
I  now  reside  [describing  same].  Should  he 
die,  leaving  no  children  or  descendants,  the 
said  estate  must  revert  to  my  legal  heirs." 
After  the  cause  was  prepared  for  trial,  the 
court  adjudged  as  follows:  "This  cause  being 
now  submitted  for  judgment  and  the  court 
being  sufficiently  advised,  It  is  ordered  and  ad- 
judged that  as  the  widow,  Henrietta  Hanna, 
survived  her  husband,  Adam  Hanna,  the 
clause  of  testator's  will  now  involved  for 
construction  must  be  construed  with  reference 
to  that  fact  By  this  will  the  home  farm  was 
devised  to  said  widow  for  the  term  of  her 
natural  life,  and  after  the  death  of  said  wid- 
ow to  his  foster  son,  Joseph  O.  Hanna,  the 
plaintiff;  and  the  will  further  provided  that 
should  said  Joseph  OL  Hanna  die,  leaving*  no 
living  children  or  descendants,  then  said  land 
should  revert  to  the  testator's  legal  heirs. 
This  clause  was  meant  by  the  testator  to 
mean  that  should  said  Joseph  Hanna  die,  leav- 
ing no  children  or  descendant  during  the  life- 
time of  the  first  taker,  Henrietta  Hanna;  and 
as  It  appeared  that  said  Joseph  0.  Hanna  has 
still  living  Issue  and  descendants  which  sur- 
vive the  duration  of  the  intermediate  estate, 
the  land  vested  absolutely  in  fee  In  Joseph 
C.  Hanna,  and  thus  they,  J.  0.  Hanna  and  his 
wife,  Sallie  B.  Hanna,  can,  by  proper  deed  or 
deeds  of  conveyance,  pass  a  good  title  to  all  or 
any  of  said  land." 

It  is  further  alleged  that  J.  OL  Burnett  as 
guardian,  had  a  lien  upon  the  land  for  a  cer- 
tain sum  of  money,  and  a  sale  of  the  land 
was  adjudged  to  pay  the  same,  and  the  same 
was  sold,  and  purchased  by  the  appellant  here- 
in, and  report  of  sale  duly  made  and  filed, 
and  to  the  confirmation  of  which  the  appellant 
excepted  upon  the  ground  and  for  the  reason 
that  Joseph  C.  Hanna  was  not  Invested  with 
the  fee-simple  title  to  the  land,  which  excep- 
tions were  overruled  by  the  court,  and  report 
of  sale  confirmed,  and  appellant  required  to 


pay  the  purchase  money;  and  from  that  judg- 
ment of  confirmation  this  appeal  is  prose- 
cuted. 

The  only  question  presented  for  decision  is 
whether  or  not  under  the  will  and  the  facts 
proven  in  the  case,  Joseph  C.  Hanna  became 
Invested  with  the  fee-simple  title  to  the  land 
in  controversy.  It  seems  to  us  that  the  judg  ■ 
ment  of  the  court  below  Is  fully  sustained  by 
numerous  decisions  of  this  court  and  that  the 
will  was  properly  construed.  The  judgment 
of  the  circuit  court  Is  in  accordance  with  the 
decisions  of  this  court-  construing  similar  pro- 
visions found  in  various  wills  submitted  for 
decision.  See  Birney  v.  Richardson,  5  Dana, 
424;  Cornwall's  Assignee  v.  Bank,  92  Ky.  381, 
18  S.  W.  452;  Thackston  v.  Watson,  84  Ky. 
208,  1  a  W.  898;  C rosier  v.  Oundall  (Ky.)  85 
S.  W.  546.  All  the  foregoing  cases  clearly 
and  unmistakably  sustain  the  judgment  ap- 
pealed from.   Judgment  affirmed. 


STANDARD  OIL  CO.  v.  FIDELITY  A  CASU- 
ALTY CO.  OP  NEW  YORK.* 
(Court  of  Appeals  of  Kentucky.  June  6,  1899.) 

INDEMNITY  INSURANCE  —  BILL  OF  PARTICU- 
LARS—ACCOUNT BOOKS  AS  EVIDENCE 
— SECONDARY  EVIDENCE. 

1.  In  an  action  on  a  contract  to  indemnify 
plaintiff  for  any  pecuniary  loss  sustained  by  ft 
by  reason  of  any  fraudulent  or  dishonest  acts  of 
B.,  one  of  its  employes,  in  which  the  defense  was  - 
that  the  shortage  in  B.'s  accounts  occurred  prior 
to  the  term  covered  by  the  bond,  it  was  error  to 
require  plaintiff  to  file  a  bill  of  particulars  on 
the  trial  of  the  cause,  none  having  theretofore 
been  required. 

2.  Entries  in  books  kept  under  the  supervision 
of  B.  were  admissible  as  evidence  for  plaintiff. 

3.  As  no  rule  was  taken  requiring  plaintiff  to 
file  the  books,  secondary  evidence  as  to  their 
contents  was  admissible. 

4.  Evidence  as  to  the  reception  and  indorse- 
ment of  checks  by  B.  was  competent 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  the  Standard  Oil  Company  against 
the  Fidelity  &  Casualty  Company  of  New 
York  on  a  contract  of  Indemnity  insurance. 
Judgment  for  defendant  and  plaintiff  appeals. 
Reversed. 

W.  B.  Dixon  and  E.  P.  Humphrey,  for  appel- 
lant  Phelps  &  Thum,  for  appellee. 

GUFFY,  J.  The  appellant  sought  to  recov- 
er Judgment  for  $2,000  against  the  appellee 
on  account  of  an  undertaking  by  the  appel- 
lee to  Indemnify  the  appellant  to  the  extent  of 
$2,000  for  any  pecuniary  loss  sustained  by  the 
appellant  by  reason  of  any  fraudulent  or  dis- 
honest acts  of  one  S.  H.  Broughton  which 
might  be  committed  during  one  year,  com- 
mencing the  1st  day  of  March,  1893.  Brough- 
ton had  been  employed  by  the  appellant  for 
some  time  prior  to  the  1st  of  March,  1893,  and 
continued  up  to  the  18th  of  March,  1898,  when 
he  left   It  is  claimed  that  at  the  time  he  quit 

»  Reported  by  Edward  W.  Hines,  Esq.,  of  ths 
Frankfort  bar,  and  formerly  state  reporter. 
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the  service  of  the  appellant  be  was  short  In 
his  accounts  to  an  amount  exceeding  $3,500. 
The  appellant  claims  that,  of  this  shortage, 
$2,245.42  occurred  during  the  first  18  days  of 
March,  1893.  It  was  finally  admitted  by  ap- 
pellee that  $300.67  of  the  loss  occurred  after 
the  1st  of  March,  1893;  but  It  was  claimed 
that  the  other  loss,  If  any,  occurred  prior  to 
the  1st  of  March,  1893.  The  court  below  sus- 
tained appellee's  contention,  and  rendered 
judgment  for  the  amount  admitted,  and  dis- 
missed the  petition  as  to  the  residue  of  the 
claim;  and  from  the  judgment  so  dismissing 
appellant's  petition  this  appeal  Is  prosecuted. 

It  appears  that  the  court  below  sustained 
certain  exceptions  to  the  deposition  of  Albin 
L.  Jones,  a  witness  for  appellant  The  testi- 
mony so  excluded  related  to  what  the  books 
kept  In  Broughton's  office  showed.  The  ap- 
pellant also  excepted  to  the  first  answer  of 
cross-examination  of  Jones,  on  the  ground  that 
this  answer  was  incompetent,  It  being  a  state- 
ment merely  of  what  the  books  showed.  Ap- 
pellant claimed  that  it  did  this  for  the  pur- 
pose of  having  all  the  book  read  in  evidence, 
or  none  of  It  The  court  below  sustained  the 
exceptions  of  appellee,  but  overruled  the  ex- 
ceptions of  appellant,  and  allowed  Introduced 
in  part  what  the  books  showed,  and  excluded 
all  other  book  evidence;  and  of  this  ruling 
appellant  complains.  It  Is  insisted  tor  appel- 
lant that  the  court  erred  In  requiring  It,  up- 
on the  hearing  of  the  cause,  to  file  a  bill  of 
particulars,  none  having  been  required  before 
that  time;  and  It  seems  that  the  court  below 
was  of  the  opinion  that  the  evidence  failed  to 
sustain  the  bill  of* particulars  filed,  and  appel- 
lant complains  of  the  action  of  the  court  In 
this  respect  It  Is  insisted  for  appellant  that 
it  Is  Illegal  and  unjust  to  require  the  appel- 
lant to  file  a  bill  of  particulars  in  a  case  of 
this  sort  for  the  reason  that  It  is  frequently 
impossible  to  show  just  what  Items  the  de- 
faulter has  misappropriated,  because  his  ac- 
counts are  nearly  always  falsified  for  the  pur- 
pose of  covering  up  the  Items  misappropriat- 
ed. It  Is  argued  for  appellant  that  all  It 
should  be  required  to  show  was  that  during 
the  life  of  the  bond  sued  on,  the  defaulter 
collected  more  money  than  be  accounted  for. 
Appellant  earnestly  insists  that  the  judgment 
appealed  from  Is  not  sustained  by  the  law  or 
facts,  and  that  it  was  entitled  to  a  judgment 
for  $2,000;  that  being  the  limit  of  appellee's 
liability  by  the  terms  of  the  bond.  It  is  the 
contention  of  appellee  that  the  judgment  and 
rulings  of  the  court  are  sustained  by  the  law 
and  facts,  and  that  the  judgment  should  be 
affirmed.  It  is  the  further  contention  of  ap- 
pellee that  the  decision  of  the  lower  court 
upon  the  facts  is  equivalent  to  the  verdict  of 
a  well-Instructed  jury.  It  has  been  repeatedly 
decided  by  this  court  that  no  such  rule  ap- 
plies on  the  trial  of  appeals  from  judgments 
In  equity  causes. 

After  a  careful  consideration  of  the  law  and 
facts  in  this  case,  we  are  of  the  opinion  that 
the  court  erred  In  requiring  appellant  to  file 


a  bill  of  particulars  at  the  time  and  under  the 
circumstances  under  which  it  was  required  to 
file  the  same.   We  are  further  of  the  opinion 
that,  if  any  of  the  testimony  of  Jones  as  to 
what  the  books  referred  to  showed  was  com- 
petent his  entire  testimony  In  respect  thereto 
should  have  been  admitted  and  considered; 
and,  inasmuch  as  there  was  no  rule  taken  re- 
quiring the  appellant  to  file  the  books  refer- 
red to,  the  statement  of  the  witness  In  re- 
gard to  what  the  books  showed  was  compe- 
tent and  should  have  been  considered  by  the 
court.   The  evidence  as  to  the  reception  and 
indorsement  of  the  various  checks  received 
and  Indorsed  by  Broughton  was  competent 
evidence.   It  may  be  further  remarked  that 
the  evidence  produced  showed  that  the  books 
in  question  were  kept  by  Broughton,  or  were 
under  his  supervision  or  control,  and  It  was 
therefore  competent  to  show  the  entries  In 
the  books.   The  fact  that  Broughton  Invested 
certain  sums  of  money  in  New  York  exchange, 
payable  to  the  appellant  Is  by  no  means  con- 
clusive evidence  that  such  checks  were  receiv- 
ed or  collected  by  the  appellant  for  the  reason 
that  Broughton,  under  his  power  of  attorney, 
could  legally  Indorse  such  checks,  and  collect 
and  receive  the  money  therefrom;  and  It  la 
worthy  of  note  that  he  does  not  pretend  to 
say  that  all  such  exchange  was  In  fact  trans- 
mitted by  him  to  the  appellant  or  collected 
by  it 

It  seems  to  us  that  the  competent  evidence 
in  this. case  sustained  the  claim  of  the  ap- 
pellant that  Broughton  did  in  fact  by  dishon- 
est or  fraudulent  means  appropriate  to  bis 
own  use  after  the  1st  of  March,  1893,  as  much 
as  $2,000  of  money  received  by  him,  due  to  the 
appellant  and  for  which  It  was  entitled  to 
judgment.  The  judgment  appealed  from  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  In  favor  of  appellant 
for  the  amount  claimed,  including  the  $300.67 
heretofore  adjudged  to  appellant  and  tor  pro- 
ceedings consistent  herewith. 


FLANNERY  v.  COMMONWEALTH.* 
(Court  of  Appeals  of  Kentucky.   June  6,  1809.) 

CRIMINAL  LAW— REVERSIBLE  ERRORS— 
WITNESSES. 

1.  There  can  be  no  reversal  in  a  criminal  case 
for  an  error  in  overruling  a  motion  for  a  new 
trial. 

2.  A  child  12  years  of  age  was  a  competent 
witness,  though  she  refused  to  state  whether 
she  and  her  father  and  mother  had  agreed  upon 
what  they  should  each  state  on  the  trial;  the 
weight  to  be  given  her  testimony  being  a  mat- 
ter for  the  jury. 

Appeal  from  circuit  court  Lee  county. 

"Not  to  be  officially  reported." 

J.  H.  Flannery  was  convicted  of  the  of- 
fense of  conspiring  with  others  for  the  pur- 
pose of  Intimidating,  disturbing,  and  robbing 
another,  and  he  appeals.  Affirmed. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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White  &  Roberta  and  Sutton  &  Harris,  for 
appellant  W.  S.  Taylor  and  M.  H.  Thatcher, 
for  the  Commonwealth. 

HAZELRIGG,  C.  J.  The  appellant,  with 
three  others,  was  Indicted  for  conspiring  and 
confederating  for  the  unlawful  purpose  of 
Intimidating,  disturbing,  and  robbing  Hous- 
ton Brandenburgh,  and  on  his  separate  trial 
■was  found  guilty,  and  sentenced  to  the  peni- 
tentiary for  two  years.  On  appeal  he  as- 
signs as  error:  (1)  The  overruling  of  his  mo- 
tion for  a  new  trial  because  of  newly-discov- 
ered testimony;  and  he  established  by  his 
own  affidavit  and  that  of  his  co-defendants 
that  they  alone  committed  the  crime  charged 
to  him,  and  this  proof  he  did  not  know  he 
could  make  until  after  his  trial.  (2)  That 
the  court  ought  to  have  excluded  the  testi- 
mony of  the  daughter  of  the  prosecuting  wit- 
ness, because  Bhe  declined  to  answer  certain 
questions  put  to  her  by  his  attorneys  on  her 
cross-examination. 

As  to  the  first  alleged  error,  it  is  sufficient 
to  say  that,  under  the  express  provisions  of 
the  Criminal  Code  of  Practice  (section  281), 
decisions  of  the  trial  court  upon  motions  for 
a  new  trial  are  not  subject  to  exception.  See 
Kennedy  v.  Com.,  14  Bush,  340;  Forman  v. 
Com.,  86  Ky.  G05,  6  S.  W.  579.  As  to  the  sec- 
ond complaint  it  appears  that  the  witness,  a 
child  of  some  12  years,  testified  intelligently 
enough  on  her  main  examination  with  re- 
spect to  the  material  facts  of  the  visit  of  the 
appellant  and  his  associates  to  her  father's 
house  on  the  night  of  the  alleged  robbery; 
but  on  cross-examination  she  was  asked 
whether  she  and  her  father  and  mother  had 
not  agreed  upon  what  they  each  would  state 
on  the  trial.  She  could  not  be  induced,  either 
by  counsel  or  the  court,  to  make  any  answer. 
We  think  the  testimony  of  this  child  was 
competent,  but  what  weight  was  to  be  given 
it,  under  all  the  circumstances,  was  a  matter 
for  the  Jury.  If  It  had  stood  alone,  the  Jury 
would  probably  not  have  convicted,  or,  If  so, 
the  trial  court  might  well  have  granted  a 
new  trial.  There  was,  however,  other  testi- 
mony abundantly  showing  the  guilt  of  the  ac- 
cused.  The  Judgment  is  affirmed. 


PARKER  v.  COMMONWEALTH* 

(Court  of  Appeals  of  Kentucky.   June  7,  1809.) 

CRIMINAL  LAW — SEPARATION  OF  WITNESSES- 
HOMICIDE— DECLARATIONS  OF  DECEASED  AS 
EVIDENCE  —  IMPEACHMENT  AS  WITNESS  — 
SELF-DEFENSE. 

1.  Where  the  court,  after  putting  the  witness- 
es under  rule,  permitted  one  who  was  Jointly  in- 
dicted with  accused  to  remain  in  the  court  room, 
supposing  that  he  was  not  to  be  used  as  a 
witness,  it  was  error  to  refuse  to  permit  him, 
for  that  reason,  to  testify  for  accused,  he  being 
the  only  eyewitness  besides  accused  offered  on 
his  behalf. 

2.  Peclnrations  of  deceased  prior  to  the  kill- 
ing, not  made  in  the  presence  of  accused,  were 
not  admissible  as  evidence. 

 «  

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


3.  On  a  trial  for  manslaughter,  it  was  error 
to  permit  the  commonwealth  to  show,  upon  the 
cross-examination  of  accused  as  a  witness,  that 
he  had  been  indicted  for  carrying  a  pistol,  and 
for  shooting  from  ambush. 

4.  While  previous  threats  by  deceased,  and  the 
fact  of  his  going  armed  and  lying  in  wait,  may 
be  shown  by  accused,  the  court  should  not  single 
out  any  of  these  facts,  and  tell  the  jury  that 
they  would  give  the  accused  the  right  to  slay 
the  deceased. 

Appeal  from  circuit  court,  Clay  county. 
"Not  to  be  officially  reported." 
Dan  Parker  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed. 

B.  B.  Golden,  J.  H.  Wilson,  Ed.  Parker, 
and  W.  B.  Hansford,  for  appellant  W.  S. 
Taylor  and  M.  H.  Thatcher,  for  the  Common- 
wealth. 


HOBSON,  J.  Appellant  was  Indicted, 
jointly  with  Thomas  Whltlmore,  for  the  mur- 
der of  Abner  G.  Turner,  Jr.,  and,  having 
been  tried  separately,  was  found  guilty  of 
manslaughter,  and  his  punishment  fixed  at 
seven  years  In  the  penitentiary.  Several  er- 
rors are  relied  on  for  a  reversal  of  the  judg- 
ment. 

After  the  Jury  were  sworn,  the  witnesses 
were  placed  under  rule,  and  Whltlmore  was 
ordered  back  to  Jail.  Thereupon  counsel  for 
defendant  said  to  the  court,  as  he  understood, 
that  the  defendant  desired  the  presence  and 
assistance  of  defendant  Whltlmore  during  the 
trial.  The  court  then  remanded  the  order  or- 
dering Whltlmore  to  jail,  and  directed  the 
Jailer  to  bring  him  out  each  time  he  brought 
out  the  defendant  Parker,  from  Jail  to  the 
court  room,  which  was  done.  Whltlmore 
heard  all  the  trial,  and  at  the  conclusion  of 
the  defendant's  own  testimony  was  offered 
as  a  witness  for  him.  His  testimony  was 
objected  to.  Defendant's  counsel  then  ex- 
plained to  the  court  that  they  had  asked  for 
him  to  remain  with  the  expectation  of  using 
him  as  a  witness.  While  the  court  had  no 
reason  to  dispute  the  statement  or  to  doubt 
the  attorney  in  the  least  still,  not  having  so 
understood  at  the  time  he  allowed  the  wit- 
ness to  remain  In  the  room,  he  refused  to  al- 
low him  to  be  sworn,  or  to  testify  on  the 
trlaL  This  was  very  prejudicial  to  the  ac- 
cused, because  Whltlmore,  though  Jointly  in- 
dicted, does  not  appear  to  have  any  connec- 
tion with  the  trouble  out  of  which  the  shoot- 
ing grew.  He  was  an  eyewitness  to  the 
whole  thing,  and  the  only  eyewitness  besides 
appellant  offered  in  his  behalf.  It  being  ap- 
parent that  there  was  simply  a  misunder- 
standing between  the  court  and  counsel,  It 
was  error  to  refuse  to  allow  the  witness  to 
testify,  where  the  defendant's  life  was  at 
stake,  and  it  was  plain,  from  all  the  circum- 
stances, that  he  relied  on  this  testimony. 
Although  the  witnesses  had  been  placed  un- 
der rule,  and  the  witness  had  remained  in  the 
court  room  under  a  misapprehension,  the 
court  had  power  to  allow  him  to  testify. 
Otherwise  the  ends  of  Justice  might  be  de- 
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feated,  and  punishment  Inflicted  upon  an  In- 
nocent man. 

The  proof  showed  that  the  accused  and 
Whitlmore,  as  they  returned  home  from 
Bengetown  on  last  Christmas  Eve,  passed 
the  deceased  Turner's  house;  that,  after  they 
passed,  the  deceased  and  his  brother-in-law, 
Murray,  followed  them  down  the  road,  stop- 
ping at  witness  York's  bouse,  and  borrow- 
ing two  pistols;  that  York  then  cut  across 
to  where  he  thought  they  would  overtake  de- 
fendant and  Whitlmore,  to  see  what  would 
happen,  and,  as  soon  as  the  deceased  and 
Murray  came  in  sight,  they  opened  fire  with 
both  pistols.  In  the  fusillade  that  followed, 
Turner  was  shot  through  the  stomach  by  the 
accused,  and  died  of  his  wound  a  few  days 
later.  The  court  allowed  John  A.  Murray, 
the  father-in-law  of  the  deceased,  to  testify 
to  a  conversation  between  them  before  the 
deceased  started  down  the  road,  and  he  al- 
lowed the  witness  Buck  York  to  state  a  simi- 
lar conversation  between  him  and  the  de- 
ceased at  his  house,  in  regard  to  his  purpose 
in  going  down  the  road.  This  evidence  was 
incompetent  The  accused  was  not  present, 
and  evidence  could  not  be  made  against  him 
by  statements  not  in  his  presence,  and  not  in 
any  way  connected  with  the  shooting  or 
throwing  any  light  on  it  The  testimony, 
also,  by  Buck  York,  of  what  appellant  did  or 
said  at  his  house,  should  not  have  been  ad- 
mitted, as  there  was  no  sufficient  connection 
between  this  and  what  followed;  it  being 
apparent  that  all  this  had  nothing  to  do  with 
Turner,  or  the  subsequent  difficulty. 

On  cross-examination  appellant  was  asked 
by  counsel  for  the  prosecution,  and  was  re- 
quired to  answer,  over  his  objection  and  ex- 
ception, as  follows:  "Q.  Have  you  ever  been 
indicted  for  anything?  A.  Yes,  sir.  Q.  Tell 
the  jury,  now,  Mr.  Parker,  what  all  you  have 
been  Indicted  for?  A.  I  wa&  indicted  for  car- 
rying a  pistol,  and  for  shooting  from  am- 
bush." The  court  then  said  to  the  jury  that 
they  would  not  consider  this  statement  about 
the  indictment  for  any  purpose  against  the 
defendant,  except  in  so  far  as  it  might  affect 
the  credibility  of  the  witness;  that  he  was  not 
upon  trial  for  either  of  those  offenses.  It  Is 
hard  to  conceive  how  an  Indictment  against 
the  accused  for  carrying  a  concealed  deadly 
weapon,  or  shooting  from  ambush,  could  have 
thrown  light  on  his  truthfulness,  and  we  are 
satisfied  that  the  questions  were  not  asked 
for  this  purpose.  Section  697  of  the  Civil 
Code  of  Practice  provides  that  a  witness  may 
be  impeached  by  evidence  that  his  general 
reputation  for  untruthfulness  or  immorality 
renders  him  unworthy  of  belief,  or  by  evi- 
dence showing  that  he  has  made  statements 
different  from  his  present  testimony,  but  "not 
by  evidence  of  particular  wrongful  acts,  ex- 
cept that  it  may  be  shown  by  the  examina- 
tion of  a  witness  or  record  of  a  judgment 
that  he  has  been  convicted  of  a  felony."  The 
defendant  in  a  criminal  case,  when  offered  as 
a  witness,  stands   on  precisely  the  same 


ground  as  any  other  witness,  and  Is  equally 

within  the  protection  of  this  salutary  statute. 
Precisely  such  cross-examination  as  this  was 
condemned  by  this  court  in  Leslie  v.  Com. 
(Ky.)  42  S.  W.  1085,  and  Baker  v.  Com.  (Ky.) 
60  S.  W.  64,  and  it  should  not  have  been  al- 
lowed. 

The  Instructions  of  the  court  properly  pre- 
sented the  law  of  the  case,  containing  the 
usual  instructions  on  self-defense.  Counsel 
complains  that  no  Instruction  was  given  upon 
the  principle  announced  In  Oder  v.  Com.,  80 
Ky.  32.  But  In  this  the  court  did  not  err. 
All  the  facts  attending  a  homicide,  including 
the  character  of  the  deceased,  previous 
threats,  bad  feeling,  going  armed,  lying  In 
wait,  and  the  like,  may  be  shown  by  the  evi- 
dence before  the  jury;  but  the  court  should 
not  single  out  any  of  these  facts,  and  tell  the 
jury  that  these  would  give  the  accused  the 
right  to  slay  the  deceased.  The  right  of  self- 
defense  Is  only  the  right  of  present  necessity, 
real  or  apparent;  and  whether  It  exists  or 
not  in  a  particular  case  is  a  question  for  the 
jury  on  all  the  evidence.  Judgment  re- 
versed, and  cause  remanded,  with  directions 
to  the  court  below  to  grant  appellant  a  new 
trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


HEFT  v.  MASDEN  et  aU 
(Court  of  Appeals  of  Kentucky.  June  3,  1889.) 

BREACH  OF  MARRIAGE  PROMISE— EVIDENCE— 
RES  QEST.fi. 
Where  the  defense,  in  an  action  for  breach 
of  marriage  promise,  was  that  plaintiff  had  vol- 
untarily discharged  defendant  from  his  promise, 
and  had  given  back  to  him  their  engagement 
ring,  declarations  of  plaintiff,  subsequent  to 
the  return  of  the  ring,  as  to  her  purpose  in  re- 
turning it,  were  not  admissible  as  a  part  of  the 
res  gestse. 

Appeal  from  circuit  court,  Bullitt  county. 

"Not  to  be  officially  reported." 

Action  by  Ada  Masden  and  others  against 
Christ  Heft  for  breach  of  marriage  promise. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Reversed. 

Fairlelgh  &  Straus,  for  appellant  Chapese 
&  Halstead,  for  appellees. 

BTJRNAM,  J.  The  plaintiff  alleges  that  the 
defendant  entered  into  a  contract  of  marriage 

with  her  on  the   day  of   ,  1896, 

which,  by  mutual  agreement  was  to  have 
been  consummated  about  the  14th  day  of 
October  thereafter,  but  that  defendant  failed 
and  refused  to  comply  with  his  agreement. 
The  defendant  admits  the  alleged  contract  of 
marriage,  but  says,  by  way  of  defense,  that 
some  time  after  he  and  plaintiff  had  agreed  to 
marry  each  other  plaintiff  voluntarily  broke 
this  contract,  and  discharged  him  from  all 
obligations  growing  out  of  same,  refused  to 
have  anything  further  to  do  with  him,  and, 
in  the  presence  of  a  number  of  persons,  gave 

i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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back  to  him  their  engagement  ring.  Plaintiff 
admits  that  she  gave  back  the  ring,  but  denies 
that  she  did  It  for  the  purpose  of  breaking 
the  engagement,  or  that  she  ever  broke  the 
contract,  or  released  defendant  from  his  obli- 
gation to  marry  her;  that  she  surrendered  the 
engagement  ring  to  defendant  at  his  Instance 
and  request,  that  he  might  have  certain  de- 
fects In  it  repaired. 

The  trial  resulted  in  a  verdict  and  judgment 
for  plaintiff,  which  we  are  asked  upon  this  ap- 
peal to  reverse  for  a  number  of  alleged  errors, 
the  chief  of  which  being  that  the  trial  court 
erred  in  permitting  plaintiff  to  testify  that  she 
had  told  her  father  and  mother,  and  her  aunt 
Mrs.  Luther  Masden,  subsequent  to  the  time 
when  she  gave  the  ring  to  defendant,  that  she 
bad  given  it  to  him  in  order  to  have  it  mend- 
ed, and  that  he  bad  promised  to  bring  it  back 
to  her  on  the  following  Sunday;  and  also  in 
permitting  her  father  and  mother  and  her 
aunt  to  testify  as  to  what  plaintiff  had  told 
them  about  the  circumstances  under  which 
she  surrendered  the  ring,  and  for  what  pur- 
pose.' Appellant  was  not  present  at  any  of 
these  alleged  conversations,  and  none  of  them 
were  contemporaneous  with  the  alleged  sur- 
render of  the  ring.  This  testimony  becomes 
very  important,  In  view  of  the  facts  relied  oa 
by  way  of  defense.  The  defendant  testifies 
that  on  the  2d  day  of  October,  1896,  the  plain- 
tiff rode  up  to  where  he  was  standing,  with  a 
number  of  other  persons,  and  asked  him  if  he 
bad  made  the  trip  to  West  Point  with  the  girls 
visiting  Dr.  Barnett's,  and  that  In  response 
to  this  he  said,  "Yes,  I  did;"  that  thereupon 
she  said  to  him,  "Don't  come  to  see  me  any 
more;  I  have  got  no  use  for  a  fellow  that 
comes  to  see  me,  and  then  goes  off  with  other 
girls,—  either  for  you  or  your  ring;"  and  that 
she  thereupon  threw  the  ring  at  him,  and  rode 
off;  that  he  regarded  these  words  and  actions 
of  plaintiff  as  discharging  him  from  all  obli- 
gations growing  out  of  the  contract  of  mar- 
riage. This  testimony  Is  corroborated  In  its 
essential  details  by  that  of  some  four  other 
persons,  and  also  in  some  degree  by  that  of 
Miss  Lulle  Hall,  who  testifies  that  plaintiff  in- 
formed her  that  she  had  given  defendant's 
ring  back  to  him,  and  notified  him  not  to  come 
to  see  her  any  more;  also  by  that  of  Miss 
Katie  Johnson,  who  testifies  that  plaintiff  told 
her  that.  If  defendant  went  to  West  Point 
with  those  girls,  she  Intended  to  give  his  ring 
back  to  him,  and  .  said  that  she  did  not  love 
him,  but  loved  Jack  Hawkins  better,  which 
was  the  same  day  on  which  she  surrendered 
the  ring.  It  Is  evident  from  this  testimony 
that  the  surrender  of  the  ring  by  plaintiff  to 
defendant,  the  circumstances  under  which  It 
was  done,  and  the  purpose  in  view,  are  very 
controlling  facts  In  determining  the  question 
of  the  alleged  repudiation  of  the  marriage 
agreement  by  plaintiff,  and  her  declarations 
made  with  respect  thereto  are  not  competent 
unless  they  constitute  a  part  of  the  res  gestae. 
Mr.  Greealeaf  on  Evidence  (section  108)  says: 


"There  are  other  declarations  which  are  ad- 
mitted as  original  evidence,  being  distinguish- 
ed from  hearsay  by  their  connection  with  the 
principal  fact  under  investigation.  The  af- 
fairs of  men  consist  of  a  complication  of  cir- 
cumstances so  Intimately  interwoven  as  to 
hardly  be  separable  from  each  other.  Each 
owes  its  birth  to  some  preceding  circumstance, 
and,  in  its  turn,  becomes  the  prolific  parent  of 
others;  and  each,  during  its  existence,  has  its 
Inseparable  attributes,  and  Its  kindred  facts, 
materially  affecting  its  character,  and  essen- 
tial to  be  known  In  order  to  a  right  under- 
standing of  its  nature.  These  surrounding 
circumstances,  constituting  parts  of  the  res 
gestae,  may  always  be  shown  to  the  jury, 
along  with  the  principal  fact,  and  their  ad- 
missibility is  determined  by  the  judge  accord- 
ing to  the  degree  of  their  relation  to  that  fact, 
and  in  the  exercise  of  his  sound  discretion; 
It  being  extremely  difficult,  If  not  Impossible, 
to  bring  this  class  of  cases  within  the  limits 
of  a  more  particular  description.  The  princi- 
pal points  of  attention  are  whether  the  cir- 
cumstances and  declarations  offered  In  proof 
were  contemporaneous  with  the  main  fact 
under  consideration,  and  whether  they  were 
so  connected  with  it  as  to  illustrate  Its  char- 
acter." The  rule  Is  that  the  circumstances, 
facts,  and  declarations  must  grow  out  of  the 
main  fact,  and  be  contemporaneous  with  it 
See  Black,  Law  Diet  p.  1028.  They  must 
have  been  made  at  the  time  of  the  act  done 
which  they  were  supposed  to  characterize. 
In  this  case  it  is  not  contended  that  the  dec- 
larations were  contemporaneous  with  the  al- 
leged surrender  of  the  ring,  or  that  they  were 
In  the  presence  of  the  defendant  and  it  seems 
to  us  that  under  the  rules  of  evidence,  these 
statements  were  clearly  incompetent  It  is  in- 
sisted for  plaintiff  that,  even  If  Incompetent 
they  are  not  material  or  prejudicial  to  defend- 
ant but  we  cannot  concur  In  this  view.  In 
a  case  of  this  character,  such  testimony  Is  cal- 
culated to  have  produced  a  very  controlling 
impression  upon  the  minds  of  the  jury,  and 
to  have  been  extremely  prejudicial  to  the 
rights  of  defendant;  and  on  account  of  the 
admission  of  this  testimony  the  judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 

CALDWELL  et  al.  v.  FELTON.* 
(Court  of  Appeals  of  Kentucky.    June  6,  1899.) 

CARRIERS— VERBAL  CONTRACT — MISTAKE  IN 
WRITTEN  CONTRACT — RULE  TO  REQUIRE 
DEFENDANT  TO  FILE — EVIDENCE. 

1.  Where  plaintiff  sued  for  breach  of  a  con- 
tract for  the  through  shipment  of  cattle,  and 
defendant,  by  its  answer,  relied  on  a  written 
contract,  by  which  it  undertook  merely  to  de- 
liver the  cattle  to  a  connecting  line  at  an  in- 
termediate point  in  reply  to  which  plaintiff 
pleaded  that  he  signed  the  written  contract, 
after  the  cattle  had  been  shipped,  on  defend- 
ant's representation  that  it  was  the  some  as  the 
verbal  contract,  the  court  erred  in  overruling 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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plaintiff's  motion  to  require  defendant  to  file 

the  written  contract. 

2.  It  was  error  to  refuse  to  permit  plaintiff 
to  testify  as  to  the  terms  and  conditions  of  the 
verbal  contract. 

3.  It  was  for  the  jury  to  determine,  from  all 
the  testimony,  as  to.  what  the  contract  really 
was,  and  it  was  therefore  error  to  give  a  per- 
emptory instruction  for  defendant. 

Appeal  from  circuit  court,  Boyle  county. 

"Not  to  be  officially  reported." 

Action  by  J.  C.  Caldwell  and  others  against 
S.  M.  Felton,  as  receiver  of  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany, to  recover  damages  for  the  breach  of  a 
contract  for  the  shipment  of  live  stock.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Chas.  C.  Fox,  for  appellants.  Slmrall  ft 
Galvin,  for  appellee. 

GUFFT,  J.  The  plaintiff  Instituted  this 
action  In  the  Boyle  circuit  court  against  S.  M. 
Felton,  as  receiver  of  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company. 
The  substance  of  the  petition  is  that  plain- 
tiffs contracted  with  the  defendant  to  ship 
or  transport  from  Danville,  Ky.,  to  Jersey 
City,  N.  J.,  40  head  of  cattle,  which  were 
placed  in  two  cars  36  feet  long,  said  cattle 
being  then  In  good  order,  and  were  to  be 
transported  to  Jersey  City  In  said  cars.  It 
is  further  alleged  In  the  petition  that  the  de- 
fendant failed  to  so  transport  or  carry  said 
cattle  to  Jersey  City,  and  that  by  reason  of 
gross  carelessness  and  negligence  of  the  de- 
fendant the  cattle  were  greatly  damaged  to 
an  extent  of  more  than  $400,  for  which  plain- 
tiff asked  judgment  The  substance  of  the 
defense  is  that  the  defendant,  by  a  written 
contract,  signed  In  duplicate,  only  agreed  to 
carry  said  cattle  to  the  Union  Stock  Yards 
in  Cincinnati,  and  there,  as  agent  of  the  con- 
signor, deliver  them  to  a  connecting  line,  to 
be  shipped  or  transported  to  the  point  of 
destination,  and  that  they  did  In  said  cars 
deliver  said  cattle  at  said  point  In  good  con- 
dition, and  that  no  damage  or  injury  occurred 
after  they  were  received  at  Danville  up  to 
the  time  of  the  delivery  to  the  connecting 
line  aforesaid.  The  plaintiffs,  by  reply,  al- 
leged, In  substance,  that  their  contract  with 
the  defendant  was  verbal,  and  that,  after  the 
same  was  entered  Into,  and  the  cattle  deliv- 
ered to  defendant,  and  after  the  same  had 
left  Danville,  defendant  did  produce  a  writ- 
ten contract  in  substance  as  claimed  by 
It  to  plaintiffs,  and  by  false  representations 
Induced  plaintiffs  to  believe  the  written  con- 
tract was  the  same  as  that  entered  Into,  and 
which  was  then  being  executed;  and  that  the 
plaintiffs,  without  reading  the  contract,  and 
without  knowing  of  Its  provisions,  and  be- 
lieving that  It  was  In  accordance  with  the 
verbal  contract,  did  sign  same.  This  reply 
was  controverted  of  record.  The  plaintiffs 
asked  for  a  rule  upon  the  defendant  requiring 
him  to  file  the  written  contract  pleaded  In  the 
answer,  which  motion  was  overruled  by  the 


court  After  the  Issues  were  fully  made  tip, 
and  testimony  of  plaintiffs  Introduced,  the 
court,  upon  motion  of  the  defendant  gave  a 
peremptory  Instruction  to  the  jury  to  find  for 
the  defendant  which  was  accordingly  done; 
and  judgment  rendered  dismissing  plaintiffs' 
petition,  and,  plaintiffs'  motion  for  a  new 
trial  having  been  overrated,  they  prosecute 
this  appeal. 

Upon  the  trial,  Monte  Cox,  one  of  the  plain- 
tiffs, was  Introduced  as  a  witness.  He  testi- 
fied that  he  had  an  Interest  In  the  two  car 
loads  of  40  head  of  cattle  which  were  shipped 
about  January  18th.  Witness  made  a  ver- 
bal contract  with  Monroe,  agent  of  defend- 
ant at  Danville,  for  the  shipment  of  the 
cattle,  and  afterwards  signed  a  written  con- 
tract for  the  shipment  of  the  cattle.  At  this 
point  the  court,  over  the  objection  of  plain- 
tiffs' attorney,  required  the  witness  to  pro- 
duce before  the  court  and  Jury  the  written 
contract  referred  to,  to  which  ruling  and  or- 
der of  the  court  the  plaintiffs  at  the  time  ex- 
cepted, and  still  except  The  written  con- 
tract was  then  produced,  which  is  as  follows: 
(Then  follows  the  writing  relied  on  by  the 
defendant  In  Its  answer.)  Witness  then  stat- 
ed: "After  the  cattle  had  been  loaded  and 
shipped,  and  after  they  had  left  the  Danville 
depot  on  their  journey,  that  he  was  passing 
through  the  depot  and  Agent  Monroe  said. 
'Here  is  the  contract;  sign  if  and  handed 
me  a  paper,  of  which  the  above  Is  a  copy; 
and  I  signed  it  without  reading  or  having  it 
read  to  me,  or  knowing  its  contents,  but 
signed  it  believing  It  was  the  verbal  contract 
which  he  had  made  for  the  shipment  of  the 
cattle  reduced  to  writing.  I  only  made  one 
contract  for  the  shipment  of  the  carti*.  and 
that  was  the  verbal  contract,  and  when 
Agent  Monroe  presented  the  written  contract 
for  my  signature  I  signed  It  believing  that  it 
was  the  verbal  contract  we  had  made  re- 
duced to  writing.  I  never  read  the  written 
contract  until  some  days  after  the  cattle  bad 
been  shipped,  and  I  then  saw  that  It  was  not 
the  contract  made  for  the  shipment  of  the 
cattle,  nor  did  It  contain  any  of  the  provi- 
sions of  the  verbal  contract  being  entirely 
different."  Witness  was  then  asked  to  state 
the  verbal  contract  made  for  the  shipment  of 
the  cattle;  to  which  the  defendant  objected, 
and  the  court  refused  to  allow  the  witness  to 
state  what  the  verbal  contract  was,  or  Its  terms, 
to  which  ruling  of  the  court  the  plaintiffs  at 
the  time  excepted  and  objected,  and  still  ex- 
cept Plaintiffs  then  made  the  following 
avowal  as  to  what  the  witness  would  have 
said  In  answer  to  this  question.  The  answer 
of  the  witness  would  have  been  as  follows: 
"I  made  the  contract  with  the  defendant  for 
the  shipment  of  the  cattle.  The  contract  was 
made  with  Agent  Monroe,  and  the  contract 
was  that  defendant  was  to  ship  and  carry 
the  cattle  from  Danville,  Ky.,  to  Jersey  City, 
N.  J.,  and  they  were  to  be  shipped  through 
from  Danville  to  Jersey  City  in  the  same 
two  cars  In  which  they  were  loaded  at  Dan- 
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rille,  being  what  la  known  as  'Hicks  Cattle 
Cars,'  thirty-she  feet  long;  and  Agent  Mon- 
roe said  that,  If  witness  would  use  the  two 
Hicks  cars,  then  at  Danville  depot,  that  the 
cattle  would  go  through  In  those  two  cars  to 
Jersey  City;  and  the  cattle  were  loaded  In 
these  same  cars,  nothing  being  said  about 
freight  to  Cincinnati,  but  we  discussed  the 
line  over  which  the  stock  would  be  shipped 
from  Cincinnati,  and  agreed  that  it  should 
go  over  the  Big  Four  Line,  over  which  line 
it  did  go,  but  nothing  was  said  as  to  ship- 
ment or  contract  to  Cincinnati."  The  evi- 
dence conclusively  shows  that  the  cattle  were 
not  shipped  all  the  way  to  Jersey  City  In  the 
Hicks  cars,  and  that  they  were  injured  by 
reason  of  being  placed  in  smaller  cars.  The 
chief  question  involved  in  the  controversy 
was  whether  the  defendant  agreed  to  ship 
■aid  cattle  to  Jersey  City,  N.  J.,  and  perhaps, 
Incidentally,  whether,  under  the  contract, 
they  should  go  through  In  the  Hicks  cars.  It 
will  be  seen  the  contention  of  plaintiffs  is 
that  they  had  a  verbal  contract  under  which 
the  cattle  were  to  be  shipped,  and  the  cattle 
were  received  under  said  contract,  and  really 
started  from  Danville  under  that  contract, 
and  that  the  written  contract  was  presented 
afterwards,  and  signed  by  plaintiffs  under 
misrepresentation  as  to  what  It  contained; 
and  it  will  be  further  seen  that  the  plaintiffs 
were  not  allowed  to  prove  what  the  verbal 
contract  was,  which  was  clearly  error  upon 
the  part  of  the  court  below.  If  the  cattle 
were  to  be  shipped  according  to  the  terms  of 
the  verbal  contract,  and  had  been  accepted 
and  had  In  fact  left  Danville  under  such  con- 
tract, the  signing  of  the  written  contract  was 
without  consideration,  unless  it  was  signed 
as  a  substitute  for  the  verbal  contract;  and 
therefore  Invalid,  even  In  the  absence  of  any 
fraudulent  misrepresentations  as  to  Its  con- 
tents. The  defendant  had  the  right  to  con- 
tract for  the  shipment  of  the  cattle  to  Cin- 
cinnati to  be  delivered  to  a  connecting  line. 
If  It  made  such  a  contract,  the  plaintiffs  must 
abide  by  it  But  the  defendant  also  had  the 
right  to  contract  for  the  shipment  of  the 
cattle  to  Jersey  City,  and,  It  it  made  such  a 
contract,  It  must  abide  by  and  perform  the 
same;  and,  If  It  failed  to  comply  therewith, 
it  must  respond  in  damages  to  the  plaintiffs. 
But  the  plaintiffs  should  have  been  allowed 
to  state  the  terms  and  conditions  of  the  ver- 
bal contract  with  the  defendant,  and  It  was 
then  for  the  jury  to  determine  from  all  the 
testimony  as  to  what  the  contract  really  was. 
If  the  written  contract  was  signed  by  mis- 
take, it  results,  therefore,  that  the  court 
erred  In  refusing  to  require  the  defendant  to 
file  the  written  contract.  It  erred  in  refus- 
ing to  allow  the  plaintiffs  to  prove  what  the 
verbal  contract  was,  and  erred  In  giving, the 
peremptory  instruction  asked  for  by  the  de- 
fendant Judgment  appealed  from  is  re- 
versed, and  cause  remanded,  with  directions 
to  award  plaintiffs  a  new  trial,  and  for  pro- 
ceedings consistent  with  this  opinion. 
61  S.W.-87 


LOUISVILLE  &  N.  R.  CO.  v.  ADAMS' 
ADM'B.1 

(Court  of  Appeals  of  Kentucky.  June  14, 1899.) 

MASTER  AND  SERVANT— INJURY  TO  BRAKE- 
MAN  COUPLING  CARS— CONTRIBU- 
TORY NEGLIGENCE!. 
Though  a  brakeman  injured  in  coupling  care 
was  guilty  of  contributory  negligence  in  unneces- 
sarily assuming  a  position  more  than  ordinarily 
dangerous,  yet  if  the  engineer  backed  the  moving 
cars  at  an  unusual  speed,  whereby  he  caused  the 
injury,  when  he  might,  by  the  exercise  of  ordi- 
nary care,  have  known  of  the  dangerous  position 
of  the  brakeman,  the  company  is  liable;  actual 
knowledge  of  the  brakeman's  danger  not  being 
necessary  to  impose  the  liability. 

Appeal  from  circuit  court  Lincoln  county. 

"To  be  officially  reported." 

Action  by  the  administrator  of  C.  M.  Adams 
against  the  Louisville. &  Nashville  Railroad 
Company  to  recover  damages  for  the  death 
of  plaintiff's  Intestate.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

J.  W.  Alcorn  and  E.  W.  Hlnes,  for  appel- 
lant  W.  O.  Welch,  for  appellee. 

HAZBLRIGG,  C.  J.  While  coupling  cars  in 
the  service  of  the  appellant  the  appellee's 
intestate  received  injuries  from  which  he 
died.  This  action,  brought  by  his  adminis- 
trator to  secure  damages  for  his  death,  re- 
sulted In  a  verdict  and  judgment  for  $5,000; 
hence  this  appeal. 

The  evidence  is  abundant  that  the  moving 
cars  which  were  backed  upon  the  standing 
or  dead  one  for  the  purpose  of  effecting  the 
coupling  were  moved  back  at  an  unusual  speed, 
and  came  upon  the  standing  car  "with  a  ter- 
rible crash,"  as  put  by  one. witness,  and  with 
the  "loudest  noise"  ever  heard  In  such  work, 
as  said  by  another,  who  had  lived  In  the 
vicinity  for  nearly  20  years,  and  had  seen 
such  work  night  and  day.  Others,  who  lived 
from  75  to  275*  yards  away,  were  "alarmed" 
at  the  noise  of  the  collision.  The  chief  de- 
fense was  a  plea  of  contributory  negligence 
on  the  part  of  the  decedent  The  Issues  on 
this  behalf,  as  well  as  on  the  whole  case, 
were  very  lucidly  submitted  to  the  Jury  by 
the  learned  trial  judge.  The  real  points  of 
the  defense  are  thus  submitted:  "If  you  be- 
lieve from  the  evidence  In  the  case  that  (1) 
the  deceased  undertook  to  make  a  coupling 
between  the  moving  and  the  dead  cars  with- 
out using  a  coupling  stick,  and  that  such 
omission  of  this  stick  was  a  want  of  ordinary 
care  or  prudence  for  his  own  safety;  or  (2) 
that  in  attempting  to  make  the  coupling  the 
deceased  stood  with  one  foot  between  the 
rails,  and  that  such  position  was  a  want  of 
ordinary  prudence  for  his  own  safety;  or  (3) 
that  in  attempting  to  make  the  coupling  the 
deceased  did  so  at  a  point  of  time  when  the 
cars  were  in  motion,  and  that  he  knew  or 
had  reasonable  grounds  to  know  that  this 
was  more  than  ordinarily  dangerous;  or  (4) 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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that  for  the  purpose  of  making  the  coupling 
the  deceased  entered  between  the  cars  from 
the  left  side  of  the  train,  when  the  entry 
from  the  left  side  was  a  want  of  ordinary 
prudence  for  his  own  safety,— then,  on  either 
of  such  states  of  fact,  the  deceased  was 
guilty  of  ordinary  neglect  of  means  and  op- 
portunities for  his  own  safety.  So,  there- 
fore, yon  are  further  Instructed  that,  al- 
though you  may  believe  from  the  evidence 
that  defendant's  engineer  was  grossly  negli- 
gent in  the  respects  mentioned  in  the  first 
instruction  (that  is,  in  moving  the  cars  back 
at  the  unusual  rate  of  speed),  yet  If  you  fur- 
ther believe  from  the  evidence  that  the  de- 
ceased was  ordinarily  negligent  of  his  own 
safety  in  any  or  all  of  the  respects  set  forth 
in  this  instruction,  and  that  the  injury  to  him 
would  not  have  happened  if  he  had  not  been, 
then  you  will  find  for  the  defendant,  unless 
you  further  believe  that  the  engineer  knew,  or 
might  by  the  exercise  of  reasonable  diligence 
have  known,  of  the  position  and  conduct  of 
Adams,  as  herein  set  forth,  in  time  to  have 
avoided  running  the  cars  against  him  by  the 
use  of  such  available  means  as  were  at  hand 
at  the  time,  in  which  latter  state  of  case  you 
cannot  find  for  the  defendant  on  the  grounds 
of  Adams'  negligent  position  or  conduct."  It 
seems  to  us  that  these  instructions  covered 
fully  the  grounds  of  the  defense,  and  stated 
the  case  very  favorably  for  the  company. 

It  Is  contended  that  the  engineer  was  not 
bound  to  exercise  reasonable  diligence  to 
know  the  dangerous  position  of  the  brake- 
man;  but  he  must  have  had  actual  knowl- 
edge of  It,  and  failed  to  use  reasonable  effort 
to  arrest  the  danger,  before  a  recovery  can 
be  had  on  this  branch  of  the  case.  But, 
while  this  is  the  rule  generally  as  to  tres- 
passers and  wrongdoers,  It  does  not  apply  to 
a  case  when  the  engineer  Is  backing  his  train 
for  the  purpose  of  having  a  coupling  made. 
In  that  state  of  case,  it  is  his  duty  to  look 
out  for  the  danger  In  his  rear,  and  watch  the 
movements  of  the  brakeman,  and  use  all 
reasonable  care  and  diligence  in  ascertaining 
any  danger  in  which  the  brakeman  may  be 
placed.  Railroad  Co.  v.  Earl's  Adm'x,  94  Ky. 
375.  22  S.  W.  607.  We  perceive  no  error  in 
the  case,  and  the  Judgment  Is  therefore  af- 
firmed. 


BRIGHTS  EX'RS  v.  SWINEBROAD  et  al.i 

(Court  of  Appeals  of  Kentucky.   June  2,  1809.) 

WITNESSES— HUSBAND  AND  WIFE— TRANSAC- 
TIONS WITH  PERSONS  SINCE  DECEASED. 

1.  Under  Civ.  Code  Prac.  f  C06,  either  hus- 
band or  wife,  but  not  both,  may  testify  for  the 
wife  in  an  action  brought  by  her  alone;  but,  if 
the  wife  elects  to  have  the  husband  testify,  he 
may  not  testify  as  to  transactions  with  a  per- 
son since  deceased,  as  the  wife  herself  would  not 
be  a  competent  witness  as  to  such  transactions. 

2.  One  to  whom  a  note  was  given  in  trust  for 

.1  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


another  by  a  person,  since  deceased,  is  a  compe- 
tent witness  for  the  cestui  que  trust  to  establish 
the  gift. 

Appeal  from  circuit  court,  Garrard  county. 

"To  be  officially  reported." 

Action  by  Kate  B.  Swinebroad  and  others 
against  the  executors  of  Greenberry  Bright  to 
enforce  a  trust  Judgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed. 

W.  G.  Welch  and  Hill  &  McRoberts,  tor 
appellants.  R.  P.  Jacobs  and  R.  H.  Tomlin- 
son,  for  appellees. 

GUFFY,  J.   Kate  B.  Swinebroad  Institut- 
ed this  action  the  15th  of  July,  1897,  in  the 
Garrard  circuit  court,  against  G.  B.  Swine- 
broad, trustee,  S.  Hubble,  R.  L.  Hubble,  Wil- 
liam Hubble,  committee  for  S.  Hubble,  and 
the  executors  of  Greenberry  Bright  The 
claim  of  the  plaintiff  is,  in  substance,  that  the 
first-named  Hubbies  executed  their  note  to 
Greenberry  Bright  November  3,  1896,  tor 
$444.06.   It  also  appears  from  the  petition 
that  Greenberry  Bright  departed  this  Ufe  the 
3d  of  December,  1806,  and  that  during  his 
lifetime,  to  wit  on  the  13th  of  November. 
1896,  he  gave  and  delivered  to  the  defendant 
G.  B.  Swinebroad,  in  trust  for  the  plaintiff, 
the  aforesaid  note,  together  with  one  certain 
other  note;  and  that  said  Bright  by  his  act 
In  giving  and  delivering  said  note  to  said 
Swinebroad,  and  by  his  instructions  given  at 
the  time  of  the  delivery  of  the  said  note  on 
the  13th  day  of  November,  1890,  made  and 
constituted  the  said  G.  B.  Swinebroad  trustee 
for  the  plaintiff  to  the  amount  of  $1,000  In 
said  notes;  and  that  in  pursuance  to  said 
trust  and  instructions  given  to  him  by  the 
said  Greenberry  Bright  the  defendant  Swine- 
broad, on  or  about  January  1,  1897,  collected 
and  paid  over  to  plaintiff  the  proceeds  of  one 
note,  amounting  to  $795.45,  but  said  Swine- 
broad has  not  paid  over  to  her  the  balance  of 
the  said  $1,000  of  trust  money,  and  that  hp 
has  now  in  his  possession  said  note  against 
defendants  Hubble,  and  that  there  is  a  bal- 
ance due  to  the  plaintiff  of  said  $1,000  to  the 
amount  of  $204.55,  with  interest  from  the 
13th  of  November,  1896;  and  that  Swine- 
broad, in  not  collecting  and  paying  to  plain- 
tiff the  said  $204.55,  with  interest,  aforesaid, 
has  failed  to  execute  fully  the  trust  imposed 
on  him  by  said  Greenberry  Bright  and  that 
he  has  failed  to  fully  execute  the  provisions 
of  said  trust;  that  after  the  execution  of  said 
trust  there  will  be  a  balance  of  said  note 
against  said  defendants  Hubble  going  to  the 
executors  of  said  Bright    Plaintiff  finally- 
prayed  for  process  against  defendants,  and 
that  the  court  compel  the  said  Swinebroad  to 
collect  said  note,  and  pay  to  her  the  amount 
aforesaid,  and  for  Judgment  against  Hubbies 
on  said  note,  and  that  after  the  payment  to 
this  plaintiff  of  the  sum  aforesaid,  the  balance 
on  said  note  to  be  paid  according  to  the  direc- 
tions of  the  court;  and  prays  for  all  proper 
relief.   The  court  sustained  the  demurrer  of 
Bright's  executors  to  the  petition,  with  leave 
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to  plaintiff  to  amend.  The  Hubbies  Indicated 
their  readiness  to  pay  the  debt,  and  also 
pleaded  that  they  tendered  the  amount  of  the 
note  to  the  executors  of  Greenberry  Bright  on 
the  8th  of  February,  1897,  and  demanded  the 
note,  which  they  failed  to  produce,  and  an- 
nouaeed  their  readiness  to  pay  the  money  ac- 
cording to  the  Judgment  of  the  court  An 
amended  petition  alleged  that  the  said 
Bright's  acts,  in  giving  and  delivering  said 
note  to  said  Swlnebroad,  and  instructing  him 
at  the  time  of  said  delivery  that  he  gave  to 
said  plaintiff  $1,000  of  same,  the  same  to  be 
paid  out  of  the  proceeds  of  said  note,  directed 
said  Swlnebroad  to  collect  said  note,  and, 
when  collected,  to  pay  the  $1,000  to  the  said 
plaintiff  out  of  the  proceeds  of  said  notes 
aforesaid,  and  thereby  constituted  said 
Swlnebroad  trustee  for  that  purpose.  A  de- 
murrer was  sustained  to  the  petition  as 
amended.  A  second  amended  petition  was 
filed,  making  more  specific  the  transaction 
hereinbefore  referred  to,  and  the  demurrer  of 
Bright's  executors  thereto  was  overruled. 
The  answer  of  Bright's  executors  is  a  denial 
of  the  gift  or  transaction  set  np  by  the  plain- 
tiff, and  pleaded  that  the  said  note  was  pla- 
ced in  the  hands  of  said  G.  W.  Swlnebroad, 
who  was  an  attorney  at  law,  for  collection, 
and  for  no  other  purpose;  and  that  as  exec- 
utors they  are  the  owners  of  and  entitled  to 
the  possession  of  said  note.  Wherefore  they 
make  this  answer  a  cross  petition  against  the 
defendant  Swlnebroad,  and  ask  that  plain- 
tiff's petition  be  dismissed,  and  that  they  be 
adjudged  to  be  the  owners  of  said  note,  and 
finally  pray  for  their  costs.  The  reply  of 
plaintiff  is  a  denial  of  the  affirmative  allega- 
tions of  the  answer  and  cross  petition.  The 
answer  of  G.  W.  Swlnebroad  to  the  cross  peti- 
tion of  Bright's  executors  substantially  shows 
that  the  notes  were  placed  In  his  hands  for 
the  purpose  and  under  the  conditions  claimed 
by  plaintiff.  The  answer  of  G.  W.  Swlne- 
broad to  the  petition  of  plaintiff  shows  that 
he  received  the  notes  under  the  circumstan- 
ces and  directions  stated  in  plaintiff's  peti- 
tion, and  prays  Judgment  against  the  Hubbies 
on  the  note  in  question,  and  that  same  be 
paid  over  to  him,  as  trustee  for  Kate  Swlne- 
broad, and  for  all  proper  relief.  After  the  Is- 
sues were  fully  made  up,  and  the  proof  tak- 
en, the  court,  upon  final  hearing,  overruled 
the  exceptions  of  Bright's  executors  to  the 
deposition  of  G.  A.  Swlnebroad,  taken  by 
plaintiff,  who,  it  appears,  was  the  husband  of 
the  plaintiff.  The  court  sustained  the  excep- 
tions of  Bright's  executors  to  the  deposition 
of  G.  B.  Swlnebroad,  the  alleged  trustee.  It 
further  appears  from  the  Judgment  that  plain- 
tiff only  read  upon  the  trial  so  much  of  G.  A. 
Swlnebroad's  deposition  as  was  taken  in 
chief,  and  only  that  part  of  Mrs.  George 
Wood's  deposition  as  was  taken  in  chief. 
Bright's  executors  declined  to  read  any  of 
the  depositions  taken  in  their  behalf.  The 
court  then  adjudged  that  certain  notes,  in- 
cluding the  note  on  the  defendants  Hubble, 


were  placed  In  the  hands  of  G.  B.  Swlne- 
broad to  be  held  by  him  In  trust  for  plaintiff's 
use  and  benefit,  and  that  it  appeared  that  the 
trustees  had  collected  the  sum  of  $705.45, 
which  had  been  paid  to  plaintiff,  leaving  a 
balance  of  $204.55,  with  interest  from  No- 
vember 13,  1896;  and  that  the  trust  to  this 
amount,  to  wit,  $204.55,  with  Interest  afore- 
said, attaches  to  the  said  Hubble  note.  The 
court  then  adjudges  that  the  Hubbies  pay  to 
Swlnebroad  said  sum,  with  Interest  as  afore- 
said, which  shall  be  held  by  said  Swlnebroad 
in  trust  for  the  use  and  benefit  of  plaintiff, 
and  when  said  sum  is  so  paid  the  payment 
shall  operate  as  a  credit  to  said  Hubbies  on 
said  note.  The  case  is  retained  on  the  dock-  . 
et  for  the  purpose  of  enforcing  this  Judg- 
ment. The  counterclaim  of  Bright's  execu- 
tors is  dismissed,  and  the  plaintiff  adjudged 
her  costs  as  against  them  to  be  made  of  as- 
sets unadmlnlstered.  To  the  Judgment  ad- 
judging this  trust  and  dismissing  Bright's 
executors'  counterclaim  Bright's  executors  ex- 
cept, and  pray  an  appeal  to  the  court  of  ap- 
peals, which  Is  granted. 

One  of  the  questions  of  Importance  tn  this 
case  is  to  determine  as  to  the  competency  of 
G.  A.  Swlnebroad,  the  husband,  as  a  witness. 
It  will  be  seen  from  his  deposition  that  he  tes- 
tifies as  to  conversations,  etc,  upon  the  part 
of  Greenberry  Bright  during  his  lifetime, 
which  statements  and  conversations  upon  the 
part  of  Bright  tend  to  sustain  plaintiff's 
claim.  It  does  not  appear  that  the  transac- 
tion or  contract  was  made  with  the  witness. 
It  will  be  seen  from  the  deposition  of  G.  A. 
Swlnebroad  that  he  testified,  In  effect,  that 
the  decedent.  Bright,  told  witness*  wife  and 
the  witness  repeatedly  that  he  had  $1,000  to 
give  her,  and  that  she  was  provided  for  In  his 
will.  These  statements  were  made  at  differ- 
ent times  and  places.  One  of  the  statements 
of  Swlnebroad  is  as  follows:  "He  (meaning 
Bright)  said  to  my  wife  at  that  time,  flow  I 
will  give  you  the  $1,000  I  have  been  talking 
about  giving  you,  and  yon  are  also  provided 
for  In  the  will.'  He  made  that  statement  to 
my  wife  in  my  presence.  That  statement 
was  made  while  going  to  Mlddlesborough,  in 
July,  1895.  All  of  the  statements  were  made 
to  me  and  to  my  wife  in  my  presence."  In 
answer  to  another  question  by  plaintiff  wit- 
ness says:  "He  told  me  on  the  12th  of  Novem- 
ber, 1896,  or  about  that  date,  to  tell  Bright 
Swlnebroad  to  come  up  to  his  room  the  next 
morning,  that  he  had  made  np  his  mind,  and 
planned  as  to  how  he  would  give  Kate  the 
$1,000  that  he  had  been  promising  to  her; 
that  he  had  some  notes  that  he  would  turn 
over  to  him  to  collect  and  pay  over  to  his 
mother.  I  told  Bright  Swlnebroad  what  his 
grandfather  had  told  me,  and  for  him  to  go 
and  see  him  the  next  morning,  and  he  did  go." 
It  will  be  seen  from  an  examination  of  the 
transcript  that  the  testimony  of  the  witness  in 
question  is  very  material,  and,  If  it  had  been 
excluded,  no  doubt  the  court  would  have  ren- 
dered a  different  judgment, 
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It  Is  earnestly  insisted  for  appellant  that  the 
court  erred  in  overruling  the  exceptions  to  the 
deposition  of  the  husband.  It  1b  earnestly  in- 
sisted for  appellee  that  under  the  law  as  It 
now  stands  the  husband  was  a  competent 
witness;  that  the  property  sued  for  was  the 
individual  property  of  the  plaintiff,  and  that 
the  husband  had  no  control  nor  pecuniary 
interest  at  all  In  the  recovery  sought;  and 
we  are  referred  to  section  000  of  the  Civil 
Code  of  Practice,  which,  in  effect,  provides 
that  in  actions  which  might  have  been 
brought  by  or  against  the  wife,  If  she  had 
been  unmarried,  that  in  such  actions  either 
but  not  both  husband  and  wife  may  testify. 
Under  the  act  known  as  the  "Welssinger  Act" 
this  salt  was  prosecuted  In  the  name  of  the 
plaintiff  alone;  and  It  may  be  well  said  that 
as  a  matter  of  law  the  husband  had  no  pecuni- 
ary interest  In  the  controversy,  and  was  not 
a  party  to  the  suit,  and  Inasmuch  as  the  wife 
did  not  testify,  under  the  provisions  of  the 
Code,  supra,  the  husband  would  be  entitled  to 
testify;  and  to  a  certain  extent  this  conten- 
tion is  tenable.  Under  the  common  law  nei- 
ther the  husband  nor  the  wife  could  testify 
for  or  against  each  other,  but  the  Code  of 
Practice  has  modified  or  changed  the  rule  of 
the  common  law  to  the  extent  Indicated  in  the 
section  hereinbefore  referred  to.  But  it  is 
also  provided  In  the  same  section  that  no  per- 
son shall  testify  for  himself  concerning  any 
verbal  statement,  or  any  transaction  with,  or 
any  act  done  or  omitted  to  be  done  by,  one 
who  is  dead  when  the  testimony  is  offered  to 
be  given,  except  for  the  purpose  and  to  the 
extent  affecting  one  who  Is  living,  and  who, 
when  over  14  years  of  age,  and  of  sound  mind, 
heard  such  statement,  or  was  present  when 
such  transaction  took  place  or  when  such  act 
was  done  or  omitted  to  be  done;  subject,  how- 
ever, to  certain  other  exceptions,  which  fol- 
low in  the  same  section,  none  of  which  are 
applicable  to  this  case.  It  is  clear  that  the 
husband  was  entitled  to  testify  to  any  fact 
within  his  knowledge  that  the  wife  could 
have  been  allowed  to  have  testified  to  if  the 
same  fact  had  been  within  her  knowledge, 
and  she  had  elected  to  testify  Instead  of  her 
husband.  Upon  a  careful  consideration .  of 
the  authorities  and  the  reason  of  the  law,  we 
are  of  opinion  that  the  husband  could  only  tes- 
tify as  to  such  transactions  as  the  wife  could 
have  testified  to  if  the  same  had  been  within 
her  knowledge.  It  Is  clear  that  the  wife  was 
incompetent  to  testify  to  the  conversations  or 
transactions  had  with  the  decedent  or  to  the 
promises  made  by  him,  and,  this  being  true, 
we  are  of  the  opinion  that  the  husband  could 
not  testify  to  such  transactions  or  conversa- 
tions; and  to  that  extent  he  was  incompetent, 
and  the  court  below  should  have  so  held. 

We  are  further  of  the  opinion  that  the  court 
below  erred  in  excluding  the  deposition  of  G. 
B.  Swinebroad.  He  was  not  a  party  plaintiff 
in  the  action,  and  had  no  pecuniary  Interest 
whatever  in  it,  and  although,  In  a  sense,  the 
trustee  of  the  plaintiff,  he  was  not  her  agent 


In  the  conversation  or  transaction  had  be- 
tween him  and  the  decedent;  hence  it  seems 
clear  to  us  that  he  was  a  competent  witness, 
and  for  the  purpose  of  this  appeal  we  will 
consider  his  testimony  so  far  as  the  same  Is 
otherwise  competent  Taking  the  competent 
evidence  together,  we  think  the  Judgment  of 
the  court  below  Is  sustained  by  the  law  and 
facts,  and  said  judgment  is  affirmed. 


LOUISVILLE  &  N.  R.  CO.  t.  BOWCOCK.i 
(Court  of  Appeals  of  Kentucky.  Jane  3.  1899.) 

MASTER  AND  SERVANT — ORDINARY  RISKS — 
DEFECTIVE  RAILROAD  TRACK — INJURY  TO 
BRAKEMAN— DISOBEDIENCE  OF  RULES  AS 
CONTRIBUTORY  NEGLIGENCE. 

1.  The  risk  of  injury  to  a  brakeman  from  the 
track  not  being  ballasted  to  the  surface  at  a 
switch  outside  the.  yards  of  the  company  is  one 
of  the  ordinary  risks  of  the  service,  provided 
the  track  is  substantially  in  the  same  condi- 
tion as  at  similar  places  along  the  road. 

2.  Where  the  ballast  has  been  temporarily  re- 
moved from  between  the  ties  at  a  switch,  and 
cannot  be  replaced  before  dark,  either  notice 
should  be  given  to  servants  having  occasion  to 
use  the  track  in  discharge  of  their  duties,  or  a 
light  should  be  placed  there  to  warn  them  of  the 
danger,  and  for  injury  to  a  brakeman,  resulting 
from  the  failure  to  take  such  precaution,  the 
company  is  liable. 

3.  Ordinary  care  required  to  be  used  by  a 
brakeman  for  his  own  safety  is  such  as  may  be 
usually  expected  of  persons  of  ordinary  prudence 
under  like  circumstances,  considering  the  perils 
attendant  on  the  business. 

4.  A  brakeman  is  bound  by  a  rule  forbidding 
brakemen  to  get  between  the  rails  to  couple  or 
uncouple  cars  while  in  motion,  if  he  knew,  or  by 
the  exercise  of  ordinary  care  ought  to  have  known. 
It;  the  company  not  being  required  to  read  the 
rule  to  him,  but  only  to  give  him  a  reasonable  op- 
portunity to  learn  it  and  having  a  right  to  pre- 
sume, especially  after  he  had  been  for  a  long 
time  in  its  service,  that  he  knew  how  he  was  re- 
quired to  discharge  his  duties. 

5.  Evidence  that  the  rule  was  habitually  vio- 
lated, with  the  assent  of  the  company  or  its  of- 
ficers in  charge  of  plaintiff,  is  admissible,  it  be- 
ing then  a  question  for  the  jury  whether  plain- 
tiff was  in  the  proper  discharge  of  his  duties,  and 
free  from  contributory  negligence,  in  going  be- 
tween the  rails  to  uncouple  cars. 

Appeal  from  circuit  court  Bell  county. 

"To  be  officially  reported." 

Action  by  J.  S.  Bowcock  against  the  Louis- 
ville &  Nashville  Railroad  Oompany  to  recov- 
er damages  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

J.  W.  Alcorn  and  C.  W.  Metcalf,  for  appel- 
lant Wm.  Lowe,  for  appellee. 

HOBSON,  J.  Appellee  was  a  brakeman.  in 
appellant's  service.  While  in  the  discharge 
of  his  duty  in  making  a  coupling,  he  was 
caught  between  the  cars  of  the  train,  and  bis 
leg  cut  off.  For  this  there  was  a  verdict  and 
judgment  in  his  favor  for  the  sum  of  $5,000. 
The  railroad  company  seeks  by  this  appeal  a 
reversal  of  the  Judgment  chiefly  on  the 

i  Reported  by  Edward  W.  Hines,  E*q.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


Digitized  by 


Google 


LOUISVILLE  *  N.  B,  CO.  v.  BOWOOCK. 


581 


ground  that  the  facts  did  not  warrant  a  re- 
covery, and  that  the  Instructions  of  the  court 
below  did  not  properly  give  the  law  of  the 
case  to  the  jury.  The  Injury  occurred  at 
Asher's  Mill,  which  Is  just  south  of  the  sta- 
tion of  Plneville.  There  was  a  side  track 
there.  The  train  had  in  It  some  cars  to  be 
left  on  this  side  track.  Appellee  got  off  at 
the  switch,  and  opened  it,  and  then  walked 
np  by  the  side  of  the  train  to  the  car  next  to 
the  tender,  to  uncouple  it,  so  as  to  shove  it 
and  two  other  cars  onto  the  side  track.  When 
he  stepped  in  between  the  cars,  his  lantern 
was  lighted,  and  hanging  on  his  left  arm. 
The  train  was  moving  slowly  backwards. 
He  palled  out  the  pin  with  his  left  hand  to 
uncouple  the  car,  and  as  he  did  so  his  lantern 
went  out  He  then  started  to  get  out  from 
between  the  cars,  and  in  doing  so  stumbled, 
and  the  brakebeam  of  the  tender  ran  upon 
his  left  foot  He  fell,  and  was  dragged  30  or 
40  feet  His  leg  and  ankle  were  crushed  to 
above  the  knee  joint  It  was  dark,  and  he 
says  the  cause  of  his  fall  was  his  stepping 
into  a  hole  In  the  track  after  his  lantern  went 
out  It  Is  earnestly  argued  for  appellant  that 
It  was  negligence  in  appellee,  and  contrary  to 
Its  well-known  rules,  to  go  In  between  the 
moving  cars  for  the  purpose  of  uncoupling 
them,  and  that  at  any  rate,  his  Injury  oc- 
curred from  a  risk  Incidental  to  the  service; 
the  proximate  cause  of  it  being  his  lantern's 
going  out  so  as  to  leave  him  In  the  dark, 
and  unable  to  see  how  to  guide  his  move- 
ments. The  cause  of  the  lantern's  going  out 
is  not  explained,  but  was  probably  doe  to  his 
having  It  on  the  arm  with  which  he  pulled 
the  pin  while  the  train  was  In  motion.  On 
the  other  hand,  it  is  argued  for  appellee  that 
the  proximate  cause  of  his  injury  was  the 
fact  that  the  place  where  he  was  called  upon 
to  discharge  his  duties  was  not  safe  for  this 
purpose,  and  that  his  fall  was  due  to  the  hole 
Into  which  he  stepped  in  the  dark,  which  de- 
fendant should  not  have  suffered  to  be  there. 
The  rule  is  well  settled  that  in  its  station 
yards  or  yards  where  trains  are  made  up  the 
railroad  company  should  have  its  track  rea- 
sonably safe  for  the  discharge  of  such'  duties 
as  Its  employes  are  there  required  to  per- 
form, and  to  this  end  such  places  should  be 
surfaced  up,  and  free  from  holes  endangering 
the  safety  of  Its  employes  in  the  ordinary  dis- 
charge of  their  duties.  But  this  rule  does  not 
apply  to  the  track  of  the  railroad  at  other 
places  than  such  yards.  It  is  notorious  that 
railroad  tracks  are  not  usually  surfaced  up 
in  this  state  at  side  tracks  for  small  stations, 
mills,  etc  There  is  evidence  in  this  case  that 
the  track  at  this  point  was  in  the  condition 
as  at  other  similar  places  along  the  road, 
with  no  holes  In  it,  except  the  ends  of  the 
ties  were  not  surfaced  up.  In  entering  ap- 
pellant's service  appellee  assumed  the  risks 
ordinarily  incidental  thereto.  This  would  In- 
clude risk  of  Injury  from  the  track  not  being 
surfaced  up  if  the  place  where  appellee  was 
hurt  was  substantially  In  the  same  condition 


as  similar  localities  along  the  road.  Ragon 
v.  Railway  Co.,  97  Mich.  265,  56  N.  W.  612; 
Batterson  v.  Railway  Co.,  53  Mich.  125,  18  N. 
W.  584;  8  Elliott,  R.  R.  {§  1272,  1296;  2 
Shear.  &  R  Neg.  f  406,  notes.  But  there  was 
proof  for  appellee  which  tended  to  show  that 
on  the  day  before  the  accident  the  section 
men  were  at  work  on  the  track  at  this  point, 
and  had  taken  out  all  the  filling  or  tamping 
between  the  ties;  that  they  went  away,  and 
left  it  in  this  condition,  and,  after  appellee 
was  hurt  came  back  the  next  morning,  and 
filled  It  up  again.  If  all  the  tamping  was 
taken  out  from  between  the  ties,  It  would 
leave  a  deep  hole  there,  which  would  well 
cause  a  man  to  fall  if  he  stepped  in  It  In  the 
dark  while  uncoupling  a  moving  train.  Such 
a  hole  would  be  peculiarly  dangerous,  be- 
cause, the  track  having  been  theretofore,  ac- 
cording to  the  evidence  for  appellant  in  good 
condition,  appellee  would  have  no  reason  to 
apprehend  the  danger,  as  the  tamping  was 
not  taken  out  when  be  went  over  that  part 
of  the  track  on  his  last  trip.  In  Railroad  Co. 
v.  Kier,  41  Kan.  661,  21  Pac  770,  a  brake- 
man  sued  for  Injuries  received  from  his 
stumbling  while  going  in  to  uncouple  a  mov- 
ing train.  For  a  long  time  before  the  time 
of  his  injury  the  ground  where  the  switch 
was  located  had  been  solid  and  hard.  He 
was  well  acquainted  with  its  condition,  and 
on  the  morning  of  that  day,  as  he  went  out 
had  used  the  switch  in  its  usual  good  and 
safe  condition;  but  before  his  return  the 
company  had  deposited  about  the  switch  sev- 
eral car  loads  of  cinders,  and  left  them  In 
great  heaps  and  piles  upon  either  side  of  the 
track,  so  spongy  and  soft  that  a  person  step- 
ping upon  them  would  sink  into  them  to  a 
considerable  depth.  On  his  return,  which 
was  after  dark,  he  stepped  upon  the  ground, 
in  ignorance  of  its  changed  condition,  and  by 
reason  of  the  cinders  tripped,  and  fell  be- 
tween the  cars.  The  cause  of  his  fall  was 
his  sinking  In  the  cinders,  which  rendered  it 
dangerous  for  him  to  discharge  his  duties  in 
the  usual  way  at  that  switch.  It  was  held 
by  the  court  that  It  was  the  duty  of  the  rail- 
road company  to  keep  Its  track  In  a  reason- 
ably safe  condition,  and  that  It  was  under 
obligation  to  its  servants  not  to  Induce  them 
to  work  in  a  place  of  danger  under  the  no- 
tion that  it  was  safe;  that  the  master  as- 
sumes the  duty  towards  his  servant  of  exer- 
cising reasonable  care  to  provide  him  with 
a  reasonably  safe  place  at  which  to  work, 
and  that  if  the  dumping  of  the  cinders  left 
the  roadbed  in  a  dangerous  condition,  and 
Kier,  while  in  the  discharge  of  his  duty  to 
uncouple  the  car,  while  moving  slowly,  with- 
out any  notice  of  the  recent  change  in  the 
condition  of  the  roadbed,  was  thrown  under 
the  train  on  account  of  the  dangerous  condi- 
tion of  the  ground  at  the  switch,  the  railroad 
company  would  be  liable.  After  citing  sev- 
eral cases  supporting  this  conclusion,  the 
court  says:  "Counsel  contended  that  if  the 
plaintiff  was  entitled  to  be  notified  of  the 
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changed  condition  of  the  roadbed  or  yard, 
then  every  other  employe1  would  be  equally 
entitled  to  like  notice,  and  therefore  that  the 
company  would  be  seriously  embarrassed  In 
the  operation  of  Its  road.  Aa  we  have  al- 
ready decided  that  a  railroad  company  is 
liable  to  any  one  of  its  servants  operating  Its 
road  for  the  negligence  of  either  one  of  its 
servants  whose  duty  It  is  to  keep  the  road  in 
a  reasonably  safe  condition,  and  who  cul- 
pably falls  to  perform  such  duty,  or  to  give 
proper  warning,  we  deem  It  unnecessary  In 
this  case  to  give  further  or  additional  rea- 
sons for  the  support  of  the  law  as  declared 
by  this  court  It  would  seem  to  us,  however, 
not  very  difficult  or  expensive,  if  a  bridge, 
track,  roadbed,  or  yard  of  a  railroad  company 
Is  In  a  dangerous  condition,  for  the  foreman 
having  charge  of  the  section  or  work  to  place 
thereon  at  night  danger  signals  like  red  lights 
so  as  to  give  warning  to  all  the  servants  or 
employes  of  the  company."  A  similar  ruling 
was  made  In  Lewis  v.  Railroad  Co.,  69  Mo. 
495,  where  a  deep  hole  had  been  dug  by  the 
side  of  the  track  to  set  a  post  a  day  or  two 
before  the  accident  and  left  open  so  that  a 
brakeman  In  discharge  of  his  duty,  without 
notice  of  the  danger,  stepping  into  it  stum- 
bled, and,  falling  between  the  cars,  was  in- 
jured. The  court  said:  "The  legal  implica- 
tion is  that  the  roads  will  have  and  keep  a 
safe  track,  and  adopt  suitable  instruments 
and  means  with  which  to  carry  on  their  busi- 
ness. They  can  provide  all  these  by  the  use 
of  the  requisite  care  and  foresight  and,  If 
they  fall  to  do  so,  they  are  guilty  of  a  breach 
of  duty,  and  are  liable  for  the  consequences. 
*  •  •  Under  this  rule  it  is  held  that  the 
companies  are  liable  for  the  existence  of  all 
defects  which  they  knew,  or  by  reasonable 
care  and  diligence  might  have  known."  In 
this  quotation  the  court  used  substantially 
the  language  of  Chief  Justice  Bigelow  In 
Snow  v.  Railroad  Co.,  8  Allen,  441,  where  a 
brakeman  had  been  Injured  by  reason  of  a 
bole  in  a  plank  laid  down  between  the  rails 
at  a  point  where  a  highway  crossed  the  track, 
he  having  stepped  into  the  hole,  and  fallen. 
In  the  discharge  of  his  duty,  by  reason  of  it 
The  removal  of  all  the  ballast  or  filling  from 
between  the  ties  at  the  switch  where  appellee 
was  Injured  made  it  necessarily  dangerous  for 
a  man  to  go  in  between  the  cars  at  that  point 
while  tbey  were  moving,  to  make  a  coupling, 
because,  if  he  did  not  know  that  the  tamping 
had  been  taken  out,  and  in  moving  along  with 
the  car  should  place  his  foot  between  the  ties 
in  the  dark,  he  would  be  very  liable  to  stum- 
ble and  get  hurt.  Such  a  condition  of  the 
place  where  he  was  required  to  discbarge  his 
duty  should  not  have  been  left  without  notice 
to  him  of  the  change,  because  he  had  a  right 
to  assume,  until  he  learned  to  the  contrary, 
that  the  place  was  In  Its  normal  or  usual  con- 
dition. If  the  tamping  is  removed  from  such 
places,  and  cannot  be  replaced  before  dark, 
either  notice  should  be  given  to  those  servants 
having  occasion  to  use  It  In  discharge  of  their 


duties,  or  a  light  should  be  placed  there  to  ap- 
prise them  of  their  danger.  The  duties  of  a 
brakeman  are  peculiarly  perilous,  and  proper 
regard  for  human  life  will  not  permit  that 
the  places  where  they  are  to  work  shall  be 
left  In  such  condition,  without  their  knowl- 
edge, as  to  Imperil  their  lives  in  the  necessary 
rendition  of  the  services  assigned  them. 

The  instructions  given  on  the  trial  were  not 
in  accord  with  the  principles  we  have  stated. 
The  proof  showed  that  appellee  had  been  In 
the  service  of  appellant  for  several  years,  and 
was  familiar  with  the  track  at  this  point. 
There  was  no  proof  of  the  existence  of  any 
hole  or  defect  in  the  track  for  which  appellant 
would  be  liable  if  it  was  In  Its  usual  condition. 
Whether  it  was  In  Its  usual  condition,  or  the 
tamping  had  all  been  taken  out  from  between 
the  ties,  with  no  filling  left  between  them,  as 
above  described,  the  proof  was  very  conflict- 
ing. Under  the  evidence  the  court  should 
have  told  the  jury  that  In  entering  appellant's 
service  appellee  assumed  all  the  risks  usually 
Incidental  to  It  and  that  If  he  was  caught 
and  Injured  by  reason  of  the  track  not  being 
surfaced  up,  when  it  was  in  its  usual  condi- 
tion, as  It  had  been  theretofore,  appellant  was 
not  liable;  but  that  if,  shortly  before  the  In- 
jury, appellant  took  the  tamping  from  between 
the  ties,  and,  without  notice  to  him,  left  it  In 
a  more  dangerous  condition  for  the  necessary 
discharge  of  his  duties  than  might  be  reason- 
ably expected  from  the  exercise  of  ordinary 
care  on  the  part  of  appellant  and  that  if,  by 
reason  of  this,  the  Injury  occurred,  appellee 
was  entitled  to  recover,  unless  he  failed  to  use 
at  the  time  ordinary  care  for  his  own  safety, 
and,  but  for  this,  he  would  not  have  been  in- 
jured. Ordinary  care  Is  such  as  may  be  usual- 
ly expected  of  persons  of  ordinary  prudence 
under  like  circumstances,  considering  the  per- 
ils attendant  upon  the  business.  On  the  re- 
turn of  the  case  to  the  court  below  appellant 
may  be  allowed  to  file  Its  amended  answer 
heretofore  tendered  so  as  plead  contributory 
negligence  by  appellee  In  going  between  the 
cars  and  uncoupling  the  train  as  he  did. 

Appellant  offered  In  evidence  a  rule  forbid- 
ding brakemen  getting  between  the  rails  to 
couple  or  uncouple  cars  while  In  motion.  Ap- 
pellee denied  knowledge  of  the  rule,  and  said 
It  was  habitually  disregarded  by  appellant. 
The  rule  may  be  admitted  in  evidence  on  an- 
other trial,  for  appellee  cannot  recover  If  he 
got  between  the  rails,  and  so  got  hurt,  in  vio- 
lation of  his  duty.  He  was  bound  by  the  rule 
If  he  knew,  or  by  the  exercise  of  ordinary 
care  ought  to  have  known,  It  Appellant  was 
not  required  to  read  the  rule  to  him,  but  only 
to  give  him  a  reasonable  opportunity  to  learn 
it;  and  had  a  right  to  presume  he  understood, 
especially  after  he  had  been  so  long  in  its 
service,  how  he  was  required  to  discharge  his 
duties.  Alexander  v.  Railroad  Co.,  S3  Ky.  589. 
If,  however,  the  rule  was  habitually  disregard- 
ed by  appellant  or  Its  officers  superior  in  au- 
thority to  appellee,  and  he  was  expected  by  his 
superior  officer  to  go  in  between  the  rails. 
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while  the  can  were  in  motion,  to  couple  or 
uncouple  them,  the  rule  would  be  no  bar  to  a 
recovery  In  this  action.  3  Wood,  R.  R.  S  382; 
Railroad  Co.  v.  Foley,  94  Ky.  220,  21  S.  W. 
866.  The  rule  may  be  given  in  evidence,  and 
the  testimony  that  it  was  habitually  violated, 
with  the  assent  of  the  company  or  its  officers 
in  charge  of  appellee,  may  also  be  admitted, 
and  It  will  then  be  a  question  for  the  jury 
on  all  the  evidence  whether  appellee  was  in 
the  proper  discharge  of  his  duty,  and  free 
from  contributory  negligence,  In  going  be- 
tween the  rails  at  the  time  in  question  to  un- 
couple the  cars.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial  and  further 
proceedings  not  inconsistent  with  this  opinion. 


TILFORD  et  al.  v.  DOTSON.i 

(Court  of  Appeals  of  Kentucky.   June  6,  1889.) 

VENUE  OF  ACTION— ENFORCEMENT  OF  LIEN 
ON   STANDING   TREES  —  CONSTRUCTION 
OF  CONTRACT  FOR  SALE  OF  TREES. 

1.  Service  of  process  in  the  county,  in  which  the 
action  was  brought  gives  jurisdiction  to  render 
judgment  for  the  price  of  logs  sued  for,  and  to 
enforce  a  lien  on  the  logs,  though  it  be  also 
sought  to  enforce  a  lien  on  real  estate  situated  in 
another  county. 

2.  Standing  trees  marked  and  designated  and 
sold  in  contemplation  of  immediate  severance 
from  the  soil  are  personal  property,  and  an  ac- 
tion to  enforce  a  vendor's  lien  thereon  may  be 
brought  in  a  county  in  which  none  of  the  trees 
are  situated. 

3.  Plaintiff  sold  trees  to  defendants,  who  un- 
dertook "to  cut  at  the  rate  of  one  hundred  trees 
and  deliver  the  same  on  the  banks  of  floating 
water  every  thirty  days,  and  to  float  the  same  to 
some  point  of  the  railroad";  the  contract  stipu- 
lating that,  "as  soon  as  said  logs  can  be  floated 
and  delivered  to  a  line  of  railroad,  they  are  to  be 
paid  for  at  the  rate  of  ten  dollars  per  tree  for 
every  lot  of  100  trees  delivered  as  aforesaid," 
and  that,  if  the  defendants  "shall  at  any  time 
fail  to  cut  and  deliver  on  floating  water  as  many 
as  one  hundred  trees  within  every  thirty  days, 
then  they  are  to  pay  at  the  expiration  of  the 
thirty  days  the  same  sum  as  if  the  said  hundred 
trees  required  to  be  delivered  on  floating  water 
had  been  delivered  on  a  line  of  railroad,  unless 
they  are  prevented  from  so  delivering  by  reason 
of  the  fact  that  said  streams  will  not  float  said 
logs."  Held,  that  defendants  were  bound  to  cut 
and  deliver  on  the  bank  of  floating  water  100 
trees  every  30  days,  regardless  of  whether  there 
was  sufficient  water  to  float  them  to  a  railroad  or 
not,  but  the  purchase  price  not  to  be  paid  till 
the  logs  were  floated  to  a  railroad,  unless  defend- 
ants delayed  the  floating  when  there  was  suffi- 
cient water,  the  several  sums  to  bear  interest 
from  the  date,  at  which  they  were  due. 

Appeal  from  circuit  court,  Breathitt  county. 

"To  be  officially  reported." 

Action  by  N.  B.  Dotson  against  F.  V.  Til- 
ford  and  others  to  recover  the  price  of  trees 
sold,  and  to  enforce  a  vendor's  lien  thereon. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Stone  &  Sudduth,  John  C.  Miller,  and  Alex 
G.  Barrett,  for  appellants.  Beckner  &  Jou- 
ett,  for  appellee. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


WHITE,  J.  This  action  was  brought  by 
appellee,  Dotson,  in  the  Breathitt  circuit 
court,  to  recover  of  appellants  $15,000,  bal- 
ance alleged  to  be  due  for  walnut  trees  sold 
to  them,  and  to  enforce  a  vendor's  lien  retain- 
ed on  the  trees,  logs,  and  lumber  therefrom. 
Some  of  the  logs  and  lumber  were  in  Breath- 
itt county,  and  personal  service  was  had  in 
Breathitt  county.  At  the  time  of  the  con- 
tract neither  the  appellee  nor  appellants  re- 
sided or  were  in  Kentucky,  and  the  trees 
were  standing  in  the  counties  of  Pike,  Knott 
Letcher,  Perry,  and  Leslie.  The  trees  were 
all  marked,  and  the  written  contract  of  sale 
describes  them  so  that  they  may  be  found. 
The  contract  provides  for  the  sale  of  some 
2,000  trees,  any  loss  to  be  deducted,  at  the 
price  of  $10  per  tree.  A  cash  consideration 
of  $5,000  was  paid,  and  for  the  balance  the 
contract  provides:  "And  it  Is  agreed  and  un- 
derstood by  and  between  the  parties  hereto 
that  the  said  second  parties  [appellants]  are 
to  cut  at  the  rate  of  one  hundred  trees  and 
deliver  the  same  on  the  banks  of  floating  wa- 
ter every  thirty  days  from  this  date,  and  are 
to  float  the  same  to  some  point  of  the  rail- 
road, and,  as  soon  as  said  logs  can  be  floated 
and  delivered  to  a  line  of  railroad,  they  are 
to  be  paid  for  at  the  rate  of  ten  dollars  per 
tree  for  every  lot  of  one  hundred  trees  de- 
livered as  aforesaid;  and  if  the  second  par- 
ties [appellants]  shall  at  any  time  fail  to  cut 
and  deliver  on  floating  water  as  many  as  one 
hundred  trees  within  every  thirty  days  from 
this  date,  except  as  to  the  first  one  hundred 
trees  to  be  delivered  under  this  contract,  then 
the  said  second  parties  are  to  pay  the  said 
first  party  at  the  expiration  of  the  said  30 
days  the  same  sum  as  if  the  said  hundred 
trees  required  to  be  delivered  on  floating  wa- 
ter had  been  delivered  on  a  line  of  railroad, 
unless  they  are  prevented  from  so  delivering 
by  reason  of  the  fact  that  said  streams  will 
not  float  said  logs."  This  contract  was  made 
January  16.  1894,  and  this  action  was  filed 
May  10,  1895.  It  was  alleged  that,  although 
all  the  trees  had  not  been  cut  and  delivered 
as  the  contract  provided,  yet  the  appellants 
were  at  fault  for  this  not  having  been  done, 
as  sufficient  water  had  been  in  the  streams 
to  float  same  as  was  contemplated.  There 
was  no  attachment,  but  the  action  sought  a 
judgment  for  the  balance  due,  and  for  a  de- 
cree of  foreclosure  of  the  vendor's  lien  on  the 
trees  and  logs,  giving  full  description.  There 
was  a  special  demurrer  to  the  jurisdiction  of 
the  Breathitt  circuit  court,  which  was  over- 
ruled and  exceptions  reserved.  The  answer 
presents  the  defense  of  no  title  to  many  of 
the  trees,  destruction  of  others  of  the  trees, 
and  a  claim  for  rebate  or  deduction  on  that 
account,  and  a  denial  that  there  is  due  appel- 
lee anything  according  to  the  contract;  deny- 
ing that  the  trees  had  been  cut  and  delivered, 
or  that  there  was  floating  water  sufficient  to 
have  carried  them  if  cut  and  on  the  banks  of 
the  streams;  also,  pleaded  several  suits 
whereby  they  were  prevented  from  removing 
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trees  embraced  In  the  contract;  also,  pleaded 
a  counterclaim  for  damages  by  reason  of  the 
fact,  as  alleged,  that  the  trees  in  the  con- 
tract are  not  the  trees  actually  shown  appel- 
lants before  It  was  made,  and  are  worth 
much  less  In  value;  and  for  this  difference  In 
value  damages  were  sought.  Upon  these 
questions  Issues  were  formed,  and  much 
proof  was  taken.  During  the  progress  of  the 
case,  by  an  agreement,  two  persons  were  se- 
lected by  the  parties  to  take  the  contract,  and 
go  and  find  the  trees  called  for,  and  measure 
them,  and  ascertain  the  number  in  existence, 
or  that  had  been  cut  by  appellants,  and  to 
report  to  court.  These  persons  filed  a  report, 
and  to  this  report  exceptions  were  filed  by 
appellants.  On  hearing  before  the  court,  the 
exceptions  filed  to  the  report  as  to  the  num- 
ber of  trees  was  overruled,  and  the  court 
found  that  the  total  number  of  trees,  as  em- 
braced In  the  contract,  Including  105  sup- 
plied In  lieu  of  others,  was  1,838  trees,  and 
gave  judgment  for  $18,380,  less  the  $5,000 
cash  payment;  also,  found  that  there  were 
73  defective  trees,  not  included  In  the  con- 
tract, but  which  were  cut  and  taken  by  ap- 
pellants, and  of  the  value  of  $225.  In  render- 
ing judgment,  interest  was  allowed  on  $3,000 
from  March  13,  1896,  and  on  $1,000  from 
each  of  the  months  of  July,  August,  Septem- 
ber, October,  November,  and  December,  1804 
and  from  January,  February,  and  March, 
1895,  and  on  the  balance,  $380,  from  April, 
1895,  and  on  $225  from  March  13,  1896.  The 
court  also  decreed  a  sale  of  the  trees  ana  logs 
to  satisfy  the  Judgment  and  from  that  Judg- 
ment this  appeal  Is  prosecuted. 

It  is  seriously  Insisted  by  counsel  for  ap- 
pellants that  the  Breathitt  circuit  court  did 
not  have  jurisdiction  of  the  action,  and  that 
the  special  demurrer  should  have  been  sus- 
tained. Counsel  urge  that  the  action,  being 
in  equity  to  enforce  a  vendor's  Hen  on  stand- 
ing trees,  duly  marked,  and  to  be  removed 
in  the  Immediate  future,  is  an  action  for  the 
sale  of  real  property  under  a  lien,  and  is  gov- 
erned by  subsection  3,  I  62,  Olv.  Code,  pro- 
viding that  such  actions  must  be  brought,  ex* 
cept  for  debts  of  decedents,  in  the  county  in 
which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated;  that  the  only  part  of  the 
property  sought  to  be  subjected  that  was  in 
Breathitt  county  was  the  logs  that  bad  been 
cut  and  removed,— personalty.  We  are  of 
opinion  that  the  Breathitt  circuit  court,  upon 
service  of  process  In  that  county,  had  jurisdic- 
tion of  the  person  of  the  appellants,  to  render 
a  personal  judgment  for  the  amount  found  to 
be  due,  and  to  decree  a  sale  of  such  logs- 
personalty— as  were  found  in  that  county. 
This  proposition  can  hardly  be  questioned. 
This  would  be  true  although  it  were  sought 
to  subject  realty  in  other  counties,  also,  to  the 
payment  of  the  debt.  We  are  also  of  the  opin- 
ion that  the  court  had  jurisdiction  to  decree  a 
sale  of  the  trees  embraced  In  this  contract 
standing  In  the  counties  of  Leslie,  Perry, 
Letcher,  and  Pike.  We  do  not  assent  to  the 


proposition  that  standing  trees,  marked  and 
designated  and  sold  in  contemplation  of  imme- 
diate severance  from  the  soil,  are  realty.  In 
our  opinion,  these  trees  embraced  by  this  con- 
tract are  personalty.  In  the  case  of  Gain  v. 
McGuire,  13  B.  Mon.  341,  and  in  the  case  of 
Byassee  v.  Reese,  4  Mete.  (Ky.)  372,  this  ques- 
tion was  expressly  determined.  In  the  latter 
case  the  court  said:  "The  first  question  is 
whether  or  not  a  sale  of  standing  trees  Is  em- 
braced by  that  provision  of  the  statute  of 
frauds  which  relates  to  contracts  for  the  sale 
of  land.  This  question  has  produced  some 
conflict  of  opinion.  But,  according  to  the 
weight  of  authority,  a  sale  of  standing  trees, 
in  contemplation  of  their  immediate  separation 
from  the  soil  by  either  the  vendor  or  vendee. 
Is  a  constructive  severance  of  them,  and  they 
pass  as  chattels,  and  consequently  the  con- 
tract of  sale  Is  not  embraced  by  the  statute." 
In  the  subsequent  case  of  Moss  v.  Meshew,  8 
Bush,  187,  this  court,  construing  the  case  of 
Byassee  v.  Reese,  said:  "The  court  says  that 
a  sale  of  standing  trees,  in  contemplation  of 
immediate  separation  from  the  soil,  is  a  con- 
structive severance  of  them,  and  they  pass  as 
chattels.  As  the  title  to  trees  standing  upon 
land  and  sold  In  this  way  vests  in  the  pur- 
chaser, as  in  the  sale  of  any  other  personal 
chattel,  this  contract  relied  upon  by  the  ap- 
pellee as  a  defense  must  be  regulated  and  de- 
termined by  the  well-established  principles  of 
law  applicable  to  the  sale  and  delivery  of  per- 
sonal property."  These  authorities  were  fol- 
lowed by  the  superior  court  in  the  case  of 
Cardwell  v.  Atwater,  15  Ky.  Law  Rep.  570. 
It  may  be,  as  counsel  contend,  that  the 
weight  of  authority  outside  of  this  state  Is 
against  this  view;  but  we  consider  the  ques- 
tion well  settled  in  this  state,  and  we  would 
not  feel  authorized  to  disturb  this  rule  at  this 
day,  if  we  differed  from  the  opinions  above. 
The  fact  that  the  contract  of  sale  Is  made  in 
the  form  of  a  deed  signed  by  appellee  and 
wife  does  not  change  the  character  of  the 
property  from  personalty  Into  realty,  no  more 
than  did  the  fact  that  appellants  did  not  have 
the  contract  recorded  as  a  deed  change  or  af- 
fect the  character  of  the  property. 

From  the  proof  and  report  of  the  two  dis- 
interested persons  who  went  on  the  ground 
and  measured  the  trees  and  counted  the  num- 
ber, we  are  of  opinion  that  the  judgment  of 
the  lower  court  as  to  the  number  of  trees  em- 
braced in  the  contract  (1,838)  is  correct.  We 
are  also  of  opinion  from  the  proof  that  the 
amount  found  as  the  value  of  the  73  defective 
trees  ($225)  is  not  error.  We  are  also  of  opin- 
ion that  by  the  terms  of  the  contract  the  ap- 
pellants were  bound  to  cut  and  deliver  on  the 
bank  of  floating  water  100  trees  every  30 
days;  this  to  be  done  regardless  of  whether 
there  was  sufficient  water  to  float  them  to  a 
railroad  or  not.  The  purchase  price  was  not 
to  be  paid  till  the  logs  were  floated  to  a  rail- 
road, unless  these  appellants  delayed  the  float- 
ing when  there  was  sufficient  water.  The 
lower  court,  taking  this  view  of  the  contract. 
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fixed  the  dates  from  which  the  several  de- 
ferred payments  of  $1,000  each  should  bear 
Interest  As  to  these  findings  there  is  no 
error.  We  are  also  of  opinion  that  there  was 
no  failure  of  title  as  to  the  1,838  trees,  and 
the  judgment  of  the  court  on  this  question 
was  for  the  number  of  trees  actually  In  ex- 
istence, and  those  theretofore  cut  by  appel- 
lants and  embraced  by  the  contract,  at  the 
contract  price  of  $10  per  tree.  Finding  no  er- 
ror, the  judgment  is  affirmed. 


LOUISVILLE  &  N.  R.  CO.  t.  BRANTLEY'S 
ADM'R.i 

(Court  of  Appeals  of  Kentucky.  June  18,  1890.) 

LIMITATION    OF    ACTIONS— DELAY    OF  PER- 
SONAL representative:  to  qualify. 

Under  Ky.  St.  |  2516,  providing  that  an 
action  for  an  injury  to  the  person  of  plaintiff 
shall  be  commenced  within  one  year  next  after 
the  cause  of  action  accrued,  "and  not  thereafter," 
and  section  2626,  providing  that  if  a  person  en- 
titled to  bring  snch  an  action  "dies  before  the 
expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survives, 
the  action  thereon  may  be  brought  by  his  rep- 
resentative after  the  expiration  of  that  time,  if 
commenced  within  one  year  after  his  qualifica- 
tion," the  death  of  the  person  injured  does  not 
stop  the  running  of  the  statute;  and,  if  one 
year  elapses  after  the  injury  before  the  qualifi- 
cation of  a  personal  representative,  the  bar  is 
complete,  section  2526  having  no  application  ex- 
cept where  the  personal  representative  qualifies 
before  the  expiration  of  the  period  of  limitation. 

Appeal  from  circuit  court,  Christian  county. 

"To  be  officially  reported." 

Action  by  the  administrator  of  John  L. 
Brantley  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  for  pain  and 
suffering.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

B.  D.  Warfleid,  Joe  McCarroll,  and  H.  W. 
Brace,  for  appellant  E.  W.  Hines,  Breath- 
itt A  Fowler,  and  Cullop  &  Kesslnger,  for 
appellee. 

HAZELRIOG,  C.  J.  In  July,  1801,  John 
L.  Brantley,  while  in  the  service  of  the  ap- 
pellant received  injuries  from  which  he  died 
within  a  few  hours.  In  May,  1805,  this  ac- 
tion was  brought  by  his  administrator  for 
damages  to  his  Intestate  by  reason  of  his 
pain  and  suffering.  The  statute  of  limita- 
tions was  pleaded,  but  held  by  the  trial  court 
not  to  apply,  and  this  is  the  controlling  ques- 
tion in  the  case.  It  will  be  seen  that  some 
three  years  and  10  months  elapsed  from  the 
accrual  of  the  cause  of  action  until  the  insti- 
tution of  the  suit  whereas  the  section  under 
which  the  limitation  in  such  actions  is  fixed 
provides  as  follows:  "An  action  for  an  In- 
jury to  the  person  of  the  plaintiff,  or  his  wife, 
child,  ward,  apprentice,  or  servant,  or  for  In- 
juries to  person,  cattle  or  stock  by  railroads, 
or  by  any  company  or  corporation;  an  action 
for  a  malicious  prosecution,  conspiracy,  ar- 

>  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


rest  seduction,  criminal  conversation  or 
breach  of  promise  of  marriage;  an  action  for 
libel  or  slander;  an  action  for  the  escape  of 
a  prisoner  arrested  or  imprisoned  on  civB 
process,  shall  be  commenced  within  one  year 
next  after  the  cause  of  action  accrued,  and 
not  thereafter."  Gen.  St  c.  71,  art  8,  8  3; 
Ky.  St  {  2516.  The  words  "and  not  there- 
after" are  not  found  in  the  corresponding 
section  of  the  Revised  Statutes  fixing  the  lim- 
itation of  the  actions  indicated  above,  and  it 
Is  contended  they  were  added  for  the  express 
purpose  of  precluding  the  application  of  the 
following  provision  of  the  General  Statute: 
"If  a  person  entitled  to  bring  any  action 
mentioned  in  the  third  article  of  this  chapter 
dies  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  and  the  cause 
of  action  survives,  the  action  thereon  may  be 
brought  by  his  representative  after  the  ex- 
piration of  that  time,  if  commenced  within 
one  year  after  bis  qualification."  Gen.  St. 
c.  71,  art.  4,  g  3;  Ky.  St  i  2526.  The  "third 
article"  referred  to  in  the  section  last  quot- 
ed contains  numerous  provisions  as  to  the 
limitation  of  actions  other  than  the  provi- 
sion fixing  the  limitation  of  actions  for  per- 
sonal injuries,  malicious  prosecution,  etc.; 
and  it  Is  said  there  is  therefore  ample  room 
for  the  operation  of  section  3,  art  4,  as  to 
the  limitation  of  actions.  The  words  "and 
not  thereafter"  do  not  occur  in  any  other  of 
these  sections  of  article  3,  and  the  nature  of 
the  actions  in  these  other  sections  are  not 
such  as  to  demand  so  speedy  a  settlement  of 
the  issues  of  the  suit  if  any  were  to  be  Insti- 
tuted. Inasmuch  as  it  is  permissible  under 
our  statutes  to  grant  original  administration 
during  a  period  of  20  years  after  the  death 
of  the  testator  or  intestate,  the  application  of 
the  section  last  quoted  to  the  causes  of  ac- 
tion mentioned  in  section  8,  art.  3,  would 
give.  It  Is  argued,  a  right  of  action  for  per- 
sonal injuries,  Injuries  to  cattle,  etc.,  for  a 
period  of  21  years  from  the  accrual  of  the 
cause  of  action.  We  cannot  believe  that  the 
legislature  intended  to  elongate  the  time  for 
bringing  actions  on  demands  of  the  character 
Indicated  to  such  an  unreasonable  period. 
But  whether  the  words  "and  not  thereafter" 
were  added  to  the  section  for  the  purpose  of 
making  the  limitations  as  to  these  actions  an 
exception  to  the  provisions  of  the  subsequent 
section  is  at  least  very  doubtful.  In  Garden 
v.  Railroad  Co.  (March  25.  1807)  39  S.  W. 
1027,  this  court  held  that,  when  the  action 
was  for  the  death  of  the  person,  the  limita- 
tion was  one  year,  under  the  section  we  have 
first  quoted,  and  being  the  same  section 
which  controls  in  this  case.  The  court  said 
in  that  case:  "It  Is  admitted  by  plaintiff 
that  if  the  cause  of  action  had  accrued  to  his 
Intestate  In  her  lifetime,  the  running  of  the 
statute  would  not  be  stayed  by  her  death 
until  the  grant  of  administration,  but  having 
begun,  would  have  continued;  and  it  Is  not 
easy  to  see  why,  on  principle,  any  distinction 
should  be  made  between  the  case  where 
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cause  of  action  accrued  In  the  lifetime  of  an 
Intestate  and  where  It  does  not  accrue  until 
after  her  death.  The  only  reason  that  can 
be  given  why  the  statute  should  not  run  In 
any  case  Is  that  there  Is  no  person  to  sue, 
and  no  person  to  whom  laches  can  be  Imput- 
ed. But  It  seems  to  us  that  the  reason  ap- 
plies to  one  case  as  well  as  to  the  other,  and, 
if  an  exception  Is  allowed  In  faror  of  the 
one,  It  ought  to  be  extended  to  the  other." 
From  necessity  and  the  reason  of  the  thing, 
the  statute  of  one  year  was  applied  In  the 
Garden  Case,  although  logically,  as  must  be 
admitted,  the  cause  of  action  did  not  accrue 
until  after  the  death  of  the  intestate;  and  it 
never  accrued  to  the  deceased  at  all,  but  to 
the  personal  representative.  There  is  no 
such  difBculty  in  applying  the  statute  In  the 
present  case.  The  cause  of  action  confess- 
edly accrued  to  the  Injured  person  in  his  life- 
time, and  confessedly,  too,  his  death  did  not 
stop  the  running  of  the  statute.  But,  while 
the  addition  of  these  words  "and  not  there- 
after" might  seem  significant  as  argued,  and 
might,  indeed,  be  held  sufficient,  if  absolutely 
necessary,  to  support  appellant's  contention 
that  the  same  period  of  limitation  was  in- 
tended to  be  prescribed  in  actions  growing 
out  of  the  same  transaction,  yet  In  view  of 
a  construction  of  the  two  sections,  to  be  sug- 
gested presently,  which  accomplishes  the 
same  result  substantially,  we  do  not  feel  au- 
thorized to  give  the  words  quoted  the  Im- 
portance contended  for.  To  do  so  would  cer- 
tainly lead  us  to  ignore  entirely  the  provi- 
sions of  the  last  section,  If  they  are  held  to 
apply;  and  that  they  do  apply  can  hardly  be 
denied.  It  seems  to  us,  however,  that  the 
true  meaning  of  the  sections,  when  taken  to- 
gether, is  plain  enough.  Under  the  first  sec- 
tion quoted  the  limitation  Is  one  year  from 
the  Injury.  The  death  of  the  injured  party 
does  not  stop  the  running  of  the  statute; 
therefore,  unless  a  personal  representative 
shall  qualify  within  one  year  from  the  Injury, 
the  action  is  barred.  If  he  does  so  qualify, 
he  is  given  another  year  within  which  to 
bring  the  action.  The  last  section  Is  entirely 
silent  as  to  when  there  Is  to  be  a  qualifica- 
tion. It  permits  the  personal  representative 
to  bring  his  suit  after  the  first  year  Is  out, 
but  It  In  no  way  affects  the  question  as  to 
when  he  is  to  qualify  in  order  to  stop  the 
running  of  the  statute.  As  we  have  already 
seen,  the  bar  is  complete  unless  there  Is  a 
qualification  within  a  year  from  the  accrual 
of  the  cause  of  action.  Taking  the  two  sec- 
tions together,  there  is,  we  believe,  no  diffi- 
culty whatever  as  to  the  meaning.  As  we 
have  seen,  the  death  does  not  stop  the  run- 
ning of  the  statute.  This  is  held  in  an  un- 
broken line  of  decisions.  Without  a  qualifi- 
cation, then,  the  bar  is  complete.  Therefore 
the  qualification,  to  be  effectual,  must  be 
within  the  year,  and  that,  being  within  the 
year,  the  suit  may  be  brought,  as  the  last 
section  says,  after  the  expiration  of  the  year, 
If  commenced  within  one  year  after  the  quali- 


fication. No  suit  can  be  maintained  by  one 
who  has  waited  until  the  bar  is  complete  be- 
fore bringing  his  action.  Only  his  qualifica- 
tion within  the  year  stops  the  statute  from 
running,  and  this  does  stop  It  under  the  last 
section,  because,  the  moment  he  qualifies,  that 
section  Interposes  to  give  him  another  year 
in  which  to  sue.  This  action  Is  barred  by 
time,  and  the  case  is  remanded  for  judgment 
accordingly. 


FARMER  v.  BANK  OF  WICKLIFFE.1 

(Court  of  Appeals  of  Kentucky.  June  9,  1899.1 

PARTNERSHIP— POWER  OP  PARTNERS  TO 
BIND  FIRM— QUESTION  OF  LAW. 

1.  In  commercial  partnerships,  the  extent  of  a 
partner's  power  to  bind  the  firm  is  a  question  of 
law. 

2.  The  partnership  being  a  commercial  one. 
an  agreement  with  a  bank,  by  a  partner  in  the 
tobacco  commission  warehouse  business,  that  the 
firm  would  pay  promptly  drafts  drawn  by  a  cer- 
tain person  on  the  firm  if  the  bank  would  cash 
them,  was  within  the  apparent  scope  of  his  au- 
thority, and  therefore  binding  on  the  firm,  espe- 
cially when  the  agreement  was  ratified  by  the 
payment  of  a  large  number  of  drafts  so  drawn. 

Appeal  from  circuit  court,  Ballard  county. 

"Xot  to  be  officially  reported." 

Action  by  Bank  of  Wlckliffe  against  L.  D. 
Burton  on  a  draft.  Judgment  for  plaintiff, 
and  John  W.  Farmer,  who  intervened  claim- 
ing attached  property,  appeals.  Affirmed. 

Bishop  &  Hendrlck  and  Thos.  E.  Moss,  for 
appellant.   Bugg  &  Wlckliffe,  for  appellee. 

BURN  AM,  J.  In  July,  1890,  appellee  cash- 
ed a  draft  for  $750  drawn  by  L.  D.  Burton 
on  Farmer  &  Ethrldge,  who  were  conducting 
a  tobacco  commission  warehouse  business  In 
the  city  of  Padncah,  which,  upon  proper  de- 
mand, they  refused  to  pay;  whereupon  appel- 
lee Instituted  this  suit  against  Burton,  asking 
a  personal  judgment  against  him  for  the 
amount  of  the  draft,  and  also  sued  out  an 
attachment,  which  was  levied  upon  a  lot  of 
tobacco  stored  in  a  warehouse  in  the  posses- 
sion of  Burton,  in  Ballard  county.  About  the 
time  of  the  commencement  of  this  suit,  John 
W.  Fanner  Instituted  a  suit  against  his  part- 
ner, C.  L.  Ethrldge,  in  the  McCracken  circuit 
court,  alleging  that  Ethrldge  had  abandoned 
his  residence  In  this  state,  and  was  largely 
Indebted  to  the  firm  of  Farmer  &  Ethrldge. 
and  prayed  for  a  dissolution  of  the  partner- 
ship, and  for  a  judgment  against  Ethrldge 
for  the  amount  due;  and  he  also  sued  out  an 
attachment  against  Ethrldge,  which  was  lev- 
led  upon  the  same  tobacco  in  the  warehouse 
In  Ballard  county  as  the  property  of  Ethrldge; 
and,  on  the  10th  day  of  August  thereafter. 
Farmer  Intervened  In  the  suit  which  had  been 
instituted  in  Ballard  county,  set  up 'his  at- 
tachment and  the  levy  thereof  on  the  tobacco 
as  the  property  of  Ethrldge,  and  alleged  that 
In  1893.  he  and  Ethrldge  had  formed  a  part- 
nership, under  the  firm  name  of  Farmer  & 

1  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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Ethrldge,  to  carry  on,  in  Paducah,  Ky.,  a 
general  tobacco  warehouse  commission  busi- 
ness, which  they  had  since  conducted;  that, 
while  this  partnership  was  In  full  force  and 
operation,  Ethrldge,  on  his  individual  ac- 
count, had  employed  the  defendant  Burton  to 
buy,  handle,  prize,  and  ship  tobacco  to  the 
firm  of  Farmer  &  Ethrldge,  in  Paducah,  Ky., 
to  be  sold  by  the  firm  for  him,  and  that,  by 
agreement  between  appellant  and  Ethrldge, 
the  firm  of  Farmer  &  Ethrldge  was  to  fur- 
nish Ethrldge  all  the  money  necessary  for 
this  purpose;  that,  pursuant  to  this  contract, 
Burton  purchased  the  tobacco  covered  by  the 
attachments  for  Ethrldge;  and  asked  that 
the  tobacco  be  subjected  to  the  payment  of 
the  debts  due  the  firm  of  Farmer  &  Ethrldge 
by  Ethrldge.  Whereupon  appellee  amended 
his  petition,  and  said  that  when  defendant, 
L.  D.  Burton,  first  began  buying  tobacco  In 
the  town  of  Wlckllffe,  in  February,  1896,  that 
C.  L.  Ethrldge,  a  member  of  the  firm  of  Far- 
mer &  Ethrldge,  came  with  defendant  to 
their  banking  house,  and  Informed  them  that 
Burton  was  authorized  to  draw  on  the  firm 
of  Farmer  &  Ethrldge  drafts  not  to  exceed, 
In  the  aggregate,  $40,000,  and  agreed  with 
them  that,  if  they  would  cash  these  drafts  bo 
made  by  Burton  on  the  firm  of  Farmer  & 
Ethrldge,  they  would  honor  each  and  all  of 
them;  that  immediately  thereafter  Burton 
began  drawing  his  drafts  for  various  sums 
through  appellee  bank  on  the  firm  of  Farmer 
&  Ethrldge,  all  of  which  were  promptly  paid, 
except  the  one  sued  on;  and  they  charge  that 
this  agreement  made  with  Ethrldge  had  nev- 
er been  countermanded  by  the  firm.  All  of 
these  allegations  were  denied  by  appellant. 
A  trial  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  the  amount 
of  the  draft  sued  on,  and,  a  motion  for  a 
new  trial  having  been  overruled,  the  case  is 
brought  here  for  revision. 

It  is  insisted  that  none  of  the  facts  upon 
which  the  verdict  of  the  jury  was  made  to 
turn  by  the  Instructions  were  pleaded  or  prov- 
en by  appellee.  The  testimony  bearing  upon 
the  issue  raised  by  the  pleading  is  confined 
to  the  testimony  of  T.  M.  Dickey,  the  cashier 
of  the  bank,  on  one  side,  and  Farmer,  on  the 
other.  Dickey  testifies  that  "In  February, 
1890,  Ethrldge  came  to  his  place  of  business 
In  company  with  Burton,  and  informed  him 
that  he  wanted  to  make  some  arrangement 
for  tbe  bank  to  advance  money  to  Burton  or 
cash  drafts  drawn  by  him  on  the  firm  of 
Farmer  &  Ethrldge  on  30  days'  time;  that 
the  bank  declined  to  do  this,  but  finally 
agreed  to  cash  said  drafts  drawn  by  Burton 
on  Farmer  &  Ethrldge  for  one-fourth  of  1  per 
cent,  commission;  that  this  agreement  was 
made  wholly  with  Ethrldge;  that  Ethrldge 
Informed  him  that  Farmer  &  Ethrldge  were 
doing  business  in  Paducah,  Ky.;  that,  pur- 
suant to  this  agreement,  Burton  commenced 
drawing  drafts  on  Farmer  &  Ethrldge  in  Feb- 
ruary or  March,  all  of  which  were  paid  ex- 
cept the  one  sued  on;    that  these  drafts 


amounted,  In  the  aggregate,  to  about  $10,000, 
and  were  drawn  from  time  to  time  as  needed, 
and  promptly  paid."  Farmer  testifies  that, 
"under  agreement  between  himself  and  Eth- 
rldge, he  was  to  manage  the  finances,  and  all 
loans,  advances,  and  sales  made  by  tbe  firm; 
that  Ethrldge  was  to  solicit  business,  and  act 
under  his  direction,  but  that  no  loans>  should 
be  made  except  by  bis  direction;  that,  in  the 
latter  part  of  1895,  he  agreed  that  the  firm 
would  loan  to  Ethrldge  money  to  be  used  in 
buying  tobacco  in  tbe  neighborhood  of  Wlck- 
llffe, upon  the  condition  that  the  tobacco 
should  be  shipped  to  tbe  warehouse  of  the 
firm  to  be  sold;  that,  under  this  agreement 
Barton  bought  the  tobacco  attached  as  the 
agent  of  Ethrldge;  that  Burton  had  no  in- 
terest in  It,  nor  did  the  firm  of  Farmer  & 
Ethrldge;  that  he  had  not  authorized  Eth- 
rldge to  make  any  arrangements  or  contracts 
with  the  Bank  of  Wlckllffe  to  cash  drafts 
drawn  or  to  be  drawn  by  Burton,  and  that 
Ethrldge  was  not  authorized  to  make  such 
arrangements;  that  the  firm  frequently  ad- 
vanced money  on  tobacco  In  the  warehouse, 
and  did  loan  money  to  farmers  on  their  to- 
bacco, and  to  other  persons  to  buy  tobacco, 
with  the  understanding  that  it  was  to  be 
shipped  to  their  warehouse  and  sold  by  them; 
that  It  was  the  habit  and  custom  of  the  firm 
of  Farmer  &  Ethrldge  to  make  arrangements 
with  parties  to  buy  tobacco  In  the  country 
and  ship  to  them,  and  that  they  loaned  and 
advanced  money  to  those  parties,  with  a  view 
of  promoting  and  extending  their  business 
as  warehousemen;  that  the  firm  had  no  ac- 
count with  Burton,  and  that  he  was  only 
known  as  the  agent  of  Ethrldge,  to  buy  the 
tobacco."  The  testimony  of  appellant  shows 
clearly  that  he  and  his  partner  were  carrying 
on  the  business  of  tobacco  warehousemen, 
In  the  usual  and  customary  manner  In  which 
such  ventures  are  conducted;  and  while  he 
testifies  to  a  private  understanding,  between 
himself  and  partner,  that  he  was  to  have  ex- 
clusive charge  of  the  finances  of  all  the  busi- 
ness, there  Is  no  pretense  that  the  public  or 
appellee  had  any  knowledge  of  this  under- 
standing. The  rule,  In  all  such  partnerships, 
is  that  each  partner  possesses  prima  facie 
full  and  absolute  authority  to  bind  all  the 
partners  by  his  acts  or  contracts  in  relation 
to  the  business  of  the  firm,  In  the  same  man- 
ner, and  to  the  same  extent,  as  though  he 
was  expressly  authorized  by  power  of  attor- 
ney from  them;  and  as  between  the  partners 
and  third  persons  who  deal  with  them  in 
good  faith,  without  notice  of  limitation  upon 
his  apparent  authority,  it  Is  immaterial 
whether  the  partner  is  acting  fairly  with  his 
co-partners  or  not  The  simple  question  Is 
whether  he  acted  within  the  scope  of  his  ap- 
parent power,  professedly  for  the  firm.  See 
Colly.  Partn.  p.  650.  In  commercial  partner- 
ships, Buch  as  the  one  we  have  here,  the  ex- 
tent of  the  partners'  power  to  bind  the  firm 
is  a  question  of  law;  and  we  are  of  opinion 
that  the  contract  entered  Into  by  Ethrldge 
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with  appellee  to  cash  these  drafts  drawn  on 
the  firm,  under  an  agreement  that  they  would 
be  paid  promptly,  was  one  within  the  scope 
of  his  apparent  authority,  and  is  binding  up- 
on the  firm,  especially  when  this  agreement 
was  ratified  by  the  payment  of  a  large  num- 
ber of  drafts  so  drawn.  The  Jury  were  told 
by  the  'instructions  in  this  case  that  It  was 
necessary  that  Ethridge  should  have  had  per- 
mission from  his  partner,  Farmer,  to  enter 
into  the  contract  with  appellee,  or  that  Farm- 
er subsequently  ratified  It,  before  he  was  lia- 
ble. This  is  not  the  law  of  commercial  part- 
nership, and,  while  the  instructions  were  er- 
roneous in  this  particular,  they  were  not 
prejudicial  to  the  rights  of  appellant,  but,  on 
the  contrary,  they  were  more  favorable  to 
him  than  the  law  authorized.  We  are  of  the 
opinion  that  the  verdict  in  this  case  is  In 
accordance  with  the  law  and  rights  of  the 
parties;  wherefore  the  judgment  Is  affirmed. 


BELMONT'S  EX'R  v.  TALBOT  et  aL* 

(Court  of  Appeals  of  Kentucky.  June  9,  1899.) 

PRINCIPAL.  AND  AGENT— AUTHORITY  OF 
AGENT  TO  MAKE  WARRANTY. 

1.  The  superintendent  of  a  stock  farm  owned 
by  a  nonresident,  having  authority  to  sell  a 
horse  on  the  farm  belonging  to  his  principal,  had 
authority  to  make  a  warranty. 

2.  Where  an  agent  to  sell  a  horse  entered  him 
at  a  public  sale,  the  principal  is  bound  by  the 
agent's  representations  as  to  soundness,  which 
were  repeated  by  the  auctioneer,  though  there 
was  no  custom  to  warrant  at  such  sales. 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  officially  reported." 

Action,  by  William  Talbot  and  others 
against  August  Belmont's  executor  for  breach 
of  warranty  in  the  sale  of  personal  property. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Breckinridge  &  Shelby,  for  appellant 
Bronston  &  Allen,  for  appellees. 

HOBSON,  J.  August  Belmont,  appellant'! 
testator,  a  resident  of  New  York,  owned  a 
stock  farm,  known  as  the  "Nursery  Stud," 
four  miles  from  the  city  of  Lexington,  in 
Fayette  county.  He  had  placed  In  charge 
of  this  establishment,  as  superintendent,  Mr. 
Spelgelthal.  The  business  of  the  Nursery 
Stud  was  the  breeding  and  raising  of  thor- 
oughbred horses  for  sale,  Including  a  num- 
ber of  stallions  kept  for  breeding  purposes. 
Among  the  stallions  was  one  called  Prince 
Leopold.  On  December  3,  1889,  there  was  a 
public  sale  of  horses  at  Lexington,  and  this 
stallion  was  entered  in  this  sale  beforehand 
by  Mr.  Spelgelthal,  under  authority  from 
Mr.  Belmont  At  the  time  of  the  sale  Mr. 
Spelgelthal,  the  superintendent  was  present 
with  two  other  persons  who  had  the  care  of 
the  horses  at  the  farm.  At  the  time  of  the 
sale  it  was  noticed  that  the  scrotum  of  Prince 
Leopold  was  enlarged,  and,  attention  being 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


called  to  this,  It  was  stated  that  a  short  time 
before  he  had  been  operated  on  for  hydro- 
cele, but  had  recovered,  and  was  sound. 
These  statements  were  made  according  to 
the  testimony  both  by  Spelgelthal  and  one 
of  the  other  persons  with  him  in  charge  of  the 
horses,  and  repeated  by  the  auctioneer.  On 
the  faith  of  these  statements,  appellees 
bought  the  stallion  for  $2,000,  and,  he  prov- 
ing unsound,  they  brought  this  suit  upon  the 
warranty.  The  Jury  having  found  all  the  is- 
sues of  fact  In  their  favor,  the  only  question 
before  us  on  this  appeal  is  the  correctness  of 
the  Instructions  of  the  court  below. 

It  is  Insisted  for  appellant  that  he  is  not 
bound  by  the  statements  of  the  auctioneer, 
as  Mr.  Belmont  had  not  authorized  a  war- 
ranty of  the  horse,  and  it  was  not  usual  for 
the  auctioneer  to  warrant  horses  sold  at  such 
sales.  There  being  no  custom  to  warrant  at 
this  public  sale,  it  may  be  that  a  warranty 
by  the  auctioneer  would  not  bind  Mr.  Bel- 
mont If  that  bad  been  all.  But  Spelgelthal 
was  his  superintendent  in  charge  of  the  farm, 
with  possession  of  the  horse,  and  authority 
to  sell  him.  The  representations  having  been 
made  both  by  Spelgelthal  and  his  assistant 
the  auctioneer,  in  repeating  them,  was  only 
their  mouthpiece,  and  we  think  it  clear  that 
the  superintendent  of  the  farm  should  be 
held  to  bind  his  principal,  when,  upon  his 
assurances  that  the  horse  was  sound,  an  in- 
nocent party  was  induced  to  pay  $2,000  for  a 
horse  that  was  In  fact  unsound.  It  was  at 
least  within  the  apparent  scope  of  his  author- 
ity. He  was  not  a  special  agent  but  a  gen- 
eral agent  having  charge  of  his  principal's 
business  in  this  state.  In  Schuchardt  ▼.  Al- 
iens, 1  Wall.  359,  the  court  said:  "Authority 
without  restriction  to  an  agent  to  sell  car- 
ries with  it  authority  to  warrant  Andrews 
v.  Kneeland,  6  Cow.  354;  The  Monte  Al- 
legre,  9  Wheat.  616." 

In  Story,  Ag.  {  59,  it  Is  said,  citing  many 
authorities:  "So  a  servant  intrusted  to  sell  a 
horse  is  clothed  by  implication,  unless  ex- 
pressly forbidden,  to  make  a  warranty  on  the 
sale."  If  Mr.  Belmont  had  been  present  at 
this  sale,  It  would  not  of  course,  be  contend- 
ed that  he  could  keep  appellees'  money,  and 
repudiate  his  own  statements  on  the  faith  of 
which  the  money  waa  paid.  But  Spelgelthal, 
within  the  apparent  scope  of  his  authority, 
represented  his  principal;  and  appellees,  hav- 
ing In  good  faith  acted  on  his  statements,  and 
having  a  right  to  do  so,  the  same  rule  must 
be  applied  as  If  these  statements  had  been 
made  by  Mr.  Belmont  in  person.  Spelgelthal 
was  his  factotum  in  the  state  so  far  as  this 
sale  was  concerned;  for  Mr.  Belmont  had 
no  communication  with  the  auctioneer,  and 
Spelgelthal  was  at  the  sale  to  have  the  horse 
sold,  and' with  full  power  to  control  the  terms 
of  the  sale.  It  is  very  clear  that  if  a  loss 
here  must  fall  on  either  appellees  or  appel- 
lant It  should  fall  on  him  whose  agent  mis- 
represented the  horse,  and  so  got  for  him 
money  which  would  not  otherwise  hare  been 
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paid  to  him.  There  was  no  error  in  the  ad- 
mission or  rejection  of  evidence.  The  in- 
structions fairly  presented  the  case  to  the 
jury,  and  the  testimony  warranted  their  find- 
ing.  Judgment  affirmed. 


CLARKE  et  al.  v.  SEAY  (two  eases).* 
(Court  of  Appeals  of  Kentucky.  June  6,  1899.) 

LIMITATION    OP    ACTIONS  —  DISCOVERY  OF 
FRAUD — TRUSTS — ABSENCE  FROM  STATE. 

1.  Plaintiff's  action  for  her  share  of  the  money 
collected  by  defendants,  her  co-heirs,  on  a  judg- 
ment for  mesne  profits,  on  the  ground  that  her 
name  was  by  fraud  omitted  as  plaintiff  from  the 
action  in  which  the  judgment  was  rendered,  is 
barred  by  limitation,  more  than  five  years  having 
elapsed  since  she  might  by  ordinary  diligence 
have  discovered  the  fraud,  if  any. 

2.  If  the  money  collected  on  the  judgment  was 
a  trust  fund  the  trust  was  an  implied  one  to 
which  the  exception  of  the  statute  of  limitations 
does  not  apply. 

3.  Plaintiff's  right  of  action  against  defendants 
for  her  share  of  the  mesne  profits  collected  by 
them  was  not  postponed  until  her  share  of  the 
land  had  been  allotted  to  her  in  partition. 

4.  Ky.  St  i  2531,  providing  for  the  suspen- 
sion of  the  statute  of  limitations  during  the  debt- 
»r's  absence  from  the  state  does  not  apply  to  non- 
resident debtors. 

Appeal  from  circuit  court,  Carter  county. 

"Not  to  be  officially  reported." 

Action  by  Louisa  L.  Seay  against  James  L. 
Clarke  and  others  to  recover  money  collected 
by  defendants  on  a  judgment.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

Lewis  M.  Dembitz,  for  appellants.  E.  B. 
Wllhoit,  for  appellee. 

DTJ  RELLE,  J.  Cary  L  Clarke  had  three 
daughters  and  one  son.  The  three  daughters 
brought  an  ejectment  suit  In  the  United 
States  circuit  court  at  Covington  against  the 
Lexington  &  Carter  County  Mining  Company, 
the  Norton  Iron  Works,  and  the  Eastern  Ken- 
tucky Railroad  Company,  for  a  tract  of  land 
of  about  7,000  acres  In  Carter  county.  After 
a  nonsuit  and  reinstatement,  a  trial  was  had, 
resulting  in  a  judgment  for  defendants,  which 
was  reversed  by  the  supreme  court  of  the 
United  States  upon  a  writ  of  error  (Apple- 
gate  v.  Mining  Co.,  117  U.  S.  255,  6  Sup.  Ct. 
742),  and  a  second  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiffs.  Three  ac- 
tions for  mesne  profits  were  Instituted  in  the 
United  States  circuit  court.  In  the  third  ac- 
tion, against  the  Norton  Iron  Works,  the  ap- 
pellants in*  this  case  and  James  L.  Clarke 
were  made  parties  plaintiff,  as  descendants  of 
James  Clarke,  the  fourth  child  of  the  ancestor 
Cary  L.  Clarke,  under  whose  title  the  suits 
were  brought.  It  is  presumable  that  they 
were  supposed,  and  supposed  themselves,  to 
be  the  only  heirs  of  James  Clarke;  James  L. 
Clarke  being  a  son,  and  appellant  Thomas  L. 
Clarke  a  grandson,  the  appellant  Lizzie  D. 
Clarke  being  the  tatter's  tutrix.  The  third 
action  resulted  In  a  verdict  and  judgment 

*  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


against  the  Norton  Iron  Works  for  $29,620.38, 
whereof  one-eighth,  $3,702.55,  was  awarded 
to  the  tutrix  of  Thomas  L.  Clarke,  and  one- 
eighth  to  James  L.  Clarke.  Thomas  L.  and 
James  L.  Clarke  do  not  appear  to  hare  been 
parties  to  the  other  two  suits  against  the 
Norton  Iron  Works,  nor  does  It  appear  that 
they  received  any  part  of  the  amount  recov- 
ered. The  judgments  were  rendered  in  May, 
1887.  Appellee,  Louisa  L.  Seay,  claims  In 
this  suit  as  representing  a  one-twelfth  inter- 
est in  the  estate  of  Cary  L.  Clarke.  It  ap- 
pears that  James,  the  fourth  child  of  Cary  L. 
Clarke,  had  three  children,  the  deceased 
father  of  appellant  Thomas  L.  Clarke,  James 
L.  Clarke,  and  a  third  son,  Henry,  who  mar- 
ried the  appellee  Louisa  L  Seay,  and  died 
before  his  father,  leaving  two  children,  who 
died,  and  whose  Interest  in  the  estate,  having 
come  directly  from  their  grandfather,  passed 
at  their  death  to  their  mother,  Louisa  L. 
Seay.  After  the  actions  had  been  prosecuted 
to  judgment,  Mrs.  Seay,  in  a  partition  suit  In 
the  Carter  circuit  court,  was  allotted  one- 
twelfth  of  the  tract  of  land  recovered  In  the 
ejectment  suit,  without  being  subjected  to 
costs  or  legal  expenses  for  its  recovery.  Near- 
ly six  years  after  the  judgment  for  mesne 
profits  had  been  recovered  and  paid,  she 
brought  the  present  suit  against  James  L. 
Clarke  and  the  appellants  to  recover  one-third 
of  each  of  the  judgments  paid  to  them,  alleg- 
ing that  James  L  Clarke  had  received  $3,361, 
and  the  tutrix  of  Thomas  L.  Clarke  a  like 
sum.  Attachments  were  levied  upon  the 
shares  of  the  land  allotted  to  James  L.  and 
appellant  Thomas  L.  Clarke.  The  petition  is 
stated  to  be  in  the  nature  of  an  action  for 
money  had  and  received  for  the  benefit  of 
appellee;  and  it  Is  charged  that  by  fraud, 
and  for  the  purpose  of  concealment  from  ap- 
pellee, and  without  her  knowledge  or  any  no- 
tice to  her  or  her  husband,  the  action  for 
mesne  profits  against  the  Norton  Iron  Works 
was  instituted  in  the  United  States  circuit 
court,  the  plaintiffs  therein  claiming  to  be 
the  sole  heirs  of  Cary  L.  Clarke,  deceased, 
and  fraudulently  leaving  out  the  appellee  as 
one  of  the  parties  plaintiff.  In  an  amended 
petition  it  is  alleged  that,  upon  the  allotment 
of  the  land  to  appellee,  she  discovered  for 
the  first  time  that  timber,  ore,  coal,  etc,  had 
been  taken  from  the  land,  for  which  the  re- 
covery was  had  in  the  suit  for  mesne  profits. 
The  appellants  denied  the  fraud  and  con- 
cealment alleged;  alleged  that  appellee  had 
full  knowledge  of  the  pendency  both  of  the 
action  of  ejectment  and  of  those  for  the 
mesne  profits  long  before  the  Judgments  for 
mesne  profits  were  rendered;  pleaded  the 
statute  of  limitations  of  five  years;  and  al- 
leged that  in  the  action  for  the  recovery  of 
the  land  and  for  the  mesne  profits  great  ex- 
pense was  incurred  in  traveling  and  for  law- 
yer's fees,  which  amounted  to  fully  as  much 
as  the  mesne  profits  recovered,  and  to  none  of 
which  appellee  contributed,  by  reason  of 
which  appellee  received  her  share  of  the  land 
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free  from  any  fees  or  outlay  for  its  recovery, 
and  without  the  expenditure  of  any  labor, 
time,  or  care.  Appellee's  reply  denied  any 
knowledge  of  the  pendency  of  the  suits,  char- 
ged that  ever  since  the  collection  of  the  mesne 
profits  appellants  had  been  continuously  ab- 
sent from  this  state  and  process  could  not  be 
served  on  them  therein,  and  denied  the  out- 
lay for  legal  services,  etc.  If  the  plea  of  the 
statute  of  limitations  be  sustained,  the  other 
questions  raised  need  not  be  considered.  We 
shall  therefore  first  consider  that  question. 

The  claim  of  fraud  is  utterly  unsustalned 
by  the  evidence.  As  early  as  March,  1886, 
appellee  knew  of  the  proceedings  for  the  re- 
covery of  the  land,  through  her  brother-in- 
law,  Campbell,  who  was  an  attorney,  and 
examined  the  record;  and  In  June,  1888, 
when  the  suit  for  the  partition  of  the  lands 
was  Instituted,  she  was  advised  by  her  at- 
torney, Campbell,  to  establish  her  heirship  to 
the  lands  before  bringing  any  suit  for  her  pro- 
portion of  the  mesne  profits.  In  June,  1888, 
her  attorney  knew  of  the  recovery  of  the 
mesne  profits  and  of  the  payment  of  the 
money,  except  that  portion  which  was  re- 
served for  further  litigation  between  counsel. 
It  is  perfectly  evident,  from  the  evidence  on 
behalf  of  appellee,  that  she  had  knowledge 
sufficient  of  the  pendency  of  the  litigation 
more  than  five  years  before  the  bringing  of 
the  present  suit,  which  was  not  Instituted 
until  October,  1893,  to  enable  the  bar  of  the 
statute  to  be  Interposed  against  her  claim. 
Moreover,  the  actions  for  mesne  profits  were 
public  records.  Appellee  had  such  knowledge 
of  the  litigation,  If  she  did  not  know  of  the 
actual  pendency  of  those  suits,  as  to  put  her 
upon  notice.  By  the  exercise  of  the  most 
ordinary  diligence,  she  ought  to  have  dis- 
covered the  fraud,  if  any  there  was,  or  the 
mistake,  If  there  can  properly  be  said  to 
have  been  any.  The  statute  runs  from  the 
time  the  mistake,  by  ordinary  diligence,  ought 
to  have  been  discovered.  Dye  v.  Holland,  4 
Bush.  G35;  Railroad  Co.  v.  Bridges.  7  B.  Mon. 
556;  Woods  v.  James.  87  Ky.  511,  9  S.  W. 
513;  Brown  v.  Brown,  91  Ky.  (539,  11  S.  W.  4; 
Frltschler  v.  Koehler,  83  Ky.  78. 

An  attempt  Is  made  to  bring  the  case  with- 
in the  statute  now  embodied  In  Ky.  St.  § 
2331.  But  that  statute  applies  only  to  ac- 
tions against  a  resident  of  this  state,  which 
is  not  here  averred,  and  the  contrary  of 
which  is  proven  In  the  evidence. 

Nor  Is  it  available,  as  against  the  plea  of 
the  statute,  thnt  the  recovery  of  mesne  profits 
was  a  trust  fund.  If  a  trust  fund  at  all,  It 
was  an  Implied  trust,  to  which  the  excep- 
tion of  the  statute  does  not  apply. 

The  suggestion  that  the  cause  of  action 
did  not  accrue  until  after  the  recovery  of 
appellee's  share  of  the  land  Is  not  tenable, 
and  would  not  be  under  our  Code,  even  had 
her  recovery  been  In  an  action  of  ejectment, 
which  It  was  not.  It  appears  to  have  been 
merely  a  suit  for  partition,  and  there  was 
no  reason  why  a  suit  for  appellee's  proportion 


of  the  mesne  profits  could  not  have  been 
prosecuted  at  the  same  time.  For  the  rea- 
sons stated  the  Judgment  Is  reversed,  with 
directions  to  dismiss  the  petition. 

GILBERT  v.  COMMONWEALTH.! 

(Court  of  Appeals  of  Kentucky.  June  7,  1809.) 

CRIMINAL  LAW— INTERROGATION  OP  WITNESS 
—CHALLENGE!  TO  JURORS— REVER- 
SIBLE ERRORS. 

1.  It  was  harmless  error  to  permit  the  prose- 
cuting attorney  to  propound  to  a  witness  ques- 
tions which  assumed  that  property  found  in  the 

Eossession  of  accused  was  taken  from  the  house 
e  was  accused  of  breaking. 

2.  It  was  harmless  error  to  overrule  a  chal- 
lenge to  a  juror  for  cause,  and  thug  to  compel  ac- 
cused to  use  one  of  his  peremptory  challenges 
to  excuse  the  juror,  as  all  of  his  peremptory 
challenges  were  not  exhausted. 

3.  There  can  be  no  reversal  In  a  criminal  case 
for  an  error  in  overruling  a  challenge  to  a  juror. 

4.  It  was  not  an  abuse  of  discretion  to  keep 
the  jury  together  after  they  had  reported  a  fail- 
ure to  agree,  the  entire  time  they  were  kept  to- 
gether being  less  than  30  hours. 

5.  A  Judgment  of  conviction  cannot  be  revers- 
ed on  the  ground  that  it  is  not  supported  by  the 
evidence.  U  there  is  any  evidence  conducing  to 
show  guilt. 

Appeal  from  circuit  court,  Breathitt  county. 
"Not  to  be  officially  reported." 
Asa  Gilbert  was  convicted  of  the  offense  of 
housebreaking,  and  he  appeals.  Affirmed. 

Marcum  &  Pollard  and  Guy  H.  Briggs,  for 
appellant  W.  S.  Taylor  and  M.  EL  Thatcher, 
for  the  Commonwealth. 

BURNAM,  J.  This  Is  an  appeal  from  a 
judgment  sentencing  appellant  to  the  peniten- 
tiary for  the  term  of  two  years  for  the  crime 
of  housebreaking.  Two  grounds  are  relied  on 
by  appellant  for  reversal;  the  first  being  that 
he  did  not  receive  a  fair  trial,  and,  second,  that 
the  verdict  Is  not  sustained  by  the  evidence. 

The  first  error  complained  of  Is  that  the 
court  permitted  the  commonwealth's  attorney 
to  ask  Mrs.  Rose  this  question:  "Did  you  see 
the  bed  after  it  was  found  at  defendant's  bouse 
and  brought  back  to  Spurlock's?"  and,  sec- 
ond, that  he  was  permitted  to  ask  Robert  Rose 
the  question,  "Did  you  see  the  bed  that  was 
taken  from  the  house  after  it  was  found  at 
Asa  Gilbert's?"  The  form  of  these  questions 
Is  objectionable,  but  the  error  is  not  of  suffi- 
cient Importance  to  authorize  the  reversal  of 
the  judgment  complained  of.. 

Another  alleged  error  is  that  William 
Smith,  a  Juror,  stated  upon  the*  preliminary 
examination  that  he  had  formed  an  opinion  In 
the  case,  and  that  it-  would  require  evidence 
to  remove  that  opinion;  that  defendant  chal- 
lenged said  juror  for  cause,  and  the  court 
then  asked  him  If  he  could  give  defendant  a 
fair  trial  and  render  a  verdict  according  to 
the  law  and  evidence  notwithstanding  that 
opinion,  and  the  Juror  answered  in  the  affirm- 
ative, and  thereupon  the  challenge  for  cause 
was  overruled,  and  the  defendant  was  forced 

i  Reported  by  Edwnrd  W.  Hines.  Esq.,  ot 
the  Frankfort  bar,  and  formerly  state  reporter. 
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to  use  one  of  bis  peremptory  challenges  to 
excuse  the  Juror.  The  record  shows  that  the 
defendant  did  not  exhaust  his  peremptory 
challenges,  and  consequently  he  was  not 
prejudiced  by  being  forced  to  use  one  of  these 
challenges  to  excuse  the  juror  complained  of. 
Besides,  It  has  often  been  held  that  this  is  not 
an  error  for  which  reversal  will  be  had. 

It  is  also  alleged  that  the  court  erred  in 
keeping  the  jury  together  too  long  after  they 
had  reported  a  failure  to  agree,  thereby  co- 
ercing a  verdict.  The  record  shows  that  the 
jury  were  kept  together  less  than  30  hours, 
and  this  Is  a  matter  which  must  necessarily 
be  left  to  the  discretion  of  the  trial  court. 
There  Is  nothing  In  the  record  which  indi- 
cates that  the  jury  were  coerced  into  render- 
ing a  verdict  not  in  accordance  with  their 
convictions  as  to  defendant's  guilt  or  in- 
nocence; and,  while  it  Is  the  duty  of  the 
trial  judge  to  see  that  a  defendant  charged 
with  a  crime  is  given  a  fair  and  impartial 
trial,  it  is  also  his  duty,  after  such  trial,  to 
give  the  jury  every  reasonable  opportunity 
to  arrive  at  a  verdict. 

But  the  main  ground  relied  upon  is  that 
there  was  no  proof  to  support  the  verdict 
The  testimony  shows  that  Spurlock  and  his 
wife  left  their  home,  in  Breathitt  county,  and 
went  on  a  visit  to  Clay  county,  leaving  their 
dwelling  house  in  the  charge  of  Mr.  and  Mrs. 
Rose;  that  during  their  absence  it  was  bro- 
ken into  during  the  nighttime,  and  two  feath- 
er beds  and  several  other  articles  of  house- 
hold plunder  carried  away;  that  several  wit- 
nesses locate  defendant,  in  company  with 
one  Salyer,  near  the  house  of  Spurlock  late 
in  the  afternoon  of  the  day  on  which  the 
dwelling  house  was  broken  into.    And  Ed. 
Splcer  testified  that  he  saw  defendant  and 
Salyer  pass  along  the  road  with  large  bun- 
dles, which  had  the  appearance  of  feather 
beds.  In  front  of  them,  on  their  mules,  after 
dark,  and  coming  from  the  direction  of  Spur- 
lock's  bouse;  and  two  other  witnesses  (So- 
phia Davidson  and  Mary  Gilbert)  positively 
Identify  one  of  the  feather  beds  found  in 
the  possession  of  defendant  as  the  property 
of  Spurlock,  Sophia  Davidson  saying  that  she 
was  enabled  to  identify  It  by  reason  of  a 
darned  hole  in  the  tick.   While,  on  the  other 
hand,  quite  a  number  of  witnesses  testify  to 
facts  which  contradict  the  witnesses  for  the 
commonwealth,  and  which  conduce  to  show 
the  unreliable  character  of  said  witnesses, 
yet,  under  the  construction  which  has  been 
given  section  340  of  the  Criminal  Code  In 
numerous  decisions,  this  court  has  no  power 
to  reverse  a  judgment  of  conviction  In  a 
criminal  case  upon  the  sole  ground  that  there 
is  not  sufficient  evidence  to  sustain  the  ver- 
dict, being  restricted  to  the  Inquiry  whether 
there  was  any  evidence  before  the  jury  con- 
ducing to  show  the  guilt  of  the  accused.  If 
the  statements  made  by  Splcer  and  the  two 
women,  supra,  are  credible,  it  cannot  be  con- 
tended that  there  was  no  evidence  before  the 
lury  conducing  to  show  the  guilt  of  accused, 


and  the  jury  are  made  by  law  the  sole  judges 
of  the  weight  and  credit  which  should  be  at- 
tached to  the  testimony  of  any  witness.  As 
the  record  does  not  show  any  substantial  er- 
ror of  law  to  appellant's  prejudice  occurring 
on  the  trial,  the  judgment  must  be  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  PROCTER.! 
(Court  of  Appeals  of  Kentucky.  June  8,  1899.) 

CORPORATIONS — VENUE    OP  ACTION— ATTOR- 
NEY'S  LIEN   FOR  FEE— COMPROMISE 
WITHOUT  ATTORNEY'S  CONSENT. 

1.  Under  Civ.  Code  Prac.  g  72,  an  action 
against  a  corporation  other  than  such  actions  as 
are  excepted  therefrom  may  be  brought  in  any 
county  In  which  the  corporation  has  an  office  or 
place  of  business  and  an  agent. 

2.  Where  the  client  agreed  to  pay  his  attorney 
a  fee  "equal  to  the  net  one-half  of  any  sum  of 
money  recovered  by  suit  or  compromise,"  the  at- 
torney has  a  lien  on  a  judgment  recovered  by  him 
for  the  client  for  one-half  the  amount  thereof, 
which  cannot  be  defeated  to  any  extent  by  a 
compromise  made  by  defendant  with  the  client 
without  the  attorney's  consent. 

3.  In  addition  to  the  lien  for  his  own  fee,  the 
attorney  has  a  lien  for  one-half  the  fee  of  addi- 
tional counsel  which  he  has  paid,  where  the  cli- 
ent was  to  pay  one-half  of  such  fee. 

Appeal  from  circuit  court,  Warren  county. 

"Xot  to  be  officially  reported." 

Action  by  B.  P.  Procter  against  the  Louis- 
ville &  Nashville  Railroad  Company  to  en- 
force a  lien  on  a  judgment.  Judgment  for 
plaintiff,  and  defendant  appeals;  plaintiff 
prosecuting  a  cross  appeal.  Affirmed. 

J.  A.  Mitchell,  H.  W.  Bruce,  and  Wm.  Lind- 
say, for  appellant  Guy  H.  Eerdman  and 
Grider  &  Moss,  for  appellee. 

WHITE,  J.  In  March,  1895,  one  Jordan 
Buford  recovered  a  Judgment  for  damages 
for  personal  Injuries  in  the  circuit  court  of 
Barren  county  for  the  amount  of-  $1,000.  In 
that  action  appellee,  Procter,  was  attorney 
for  Buford,  and  In  the  judgment  in  favor  of 
Buford  this  appears:  "It  is  further  ordered 
that  B.  P.  Procter  and  Boles  &  Duff,  attor- 
neys for  plaintiff,  have  and  retain  a  Hen  on 
this  judgment  for  a  reasonable  attorney's 
fee."  That  case  was  prepared  for  appeal,  but 
in  May,  1895,  the  same  was  compromised  by 
the  payment  to  Buford  of  $300,  and  the  judg- 
ment was  accordingly  Indorsed  satisfied.  Of 
this  compromise  the  appellee,  Procter,  had 
notice,  but  declined  to  agree  to  same,  but  pro- 
tested against  Its  consummation  by  letter  and 
telegram.  In  August  1895,  the  appellee, 
Procter,  brought  this  action  against  the  appel- 
lant alone  In  the  Warren  circuit  court,  seek- 
ing to  recover  of  appellant  $600,  the  alleged 
reasonable  value  of  appellee's  services  in  be- 
half of  Buford,  alleging  in  the  petition  the 
judgment  and  the  lien  to  appellee  and  the 
compromise  by  appellant  with  Buford  with- 
out appellee's  consent  and  over  his  protest. 
To  this  petition,  which  was  at  law,  the  appel- 

i  Reported  by  Edward  W.  Hlnes,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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lant  filed  a  special  demurrer  to  the  Jurisdic- 
tion of  the  court,  and  also  special  demurrer 
because  of  a  defect  of  parties;  It  being  sug- 
gested by  the  demurrer  that  Jordan  Buford, 
the  plaintiff  in  the  compromised  judgment, 
and  for  whom  the  services  were  rendered, 
and  Boles  &  Duff,  co-counsel  with  appellee, 
were  necessary  parties.  On  the  question  ot 
jurisdiction,  the  court  overruled  the  demurrer 
and  held  it  had  jurisdiction,  and  on  the  ques- 
tion of  defect  of  parties  held  that  Boles  & 
Duff,  co-counsel,  were  necessary,  but  that 
Buford  was  not  a  necessary  party.  To  these 
rulings  exceptions  were  reserved.  Appellee, 
Procter,  in  conformity  to  the  ruling  of  the 
court,  filed  an  amended  petition,  and  Boles  & 
Duff  filed  answer  and  asked  the  court  to  dis- 
miss as  to  them,  for  the  reason,  as  alleged, 
that  the  services  tendered  by  them  for  Bu- 
ford were  separate  and  Independent  of  any 
charge  made  or  to  be  made  by  appellee,  Proc- 
ter, and  they  alleged  that  as  to  their  claim 
the  Barren  circuit  court  had  jurisdiction. 
This  motion  to  dismiss  as  to  Boles  &  Duff 
was  sustained,  and  to  this  ruling  appellant 
excepted.  Appellant  then  filed  an  answer, 
admitting  the  rendition  of  the  judgment  in 
favor  of  Buford  in  Barren  county  and  of  the 
payment  by  appellant  to  Buford,  In  full  satis- 
faction thereof,  the  sum  of  $300  and  the  costs 
of  that  action,  and  admitting  that  to  the  set- 
tlement and  compromise  appellant  did  not 
agree.  Appellant  alleges  that,  before  the  in- 
stitution of  the  action  by  appellee  as  attorney 
for  Buford,  the  appellee  and  Buford  entered 
into  a  written  contract  and  agreement  as  to 
the  amount  of  the  fee  to  be  charged  by  ap- 
pellee In  case  of  recovery  by  action  or  com- 
promise, and  that  by  this  contract,  alleged 
to  be  in  the  possession  of  appellee,  Procter 
was  to  receive  an  amount  equal  to  one-half 
of  the  amount  recovered  by  suit  or  com- 
promise. Appellant  then  offered  to  confess 
judgment  for  that  sum,  the  same  to  be  in  full 
of  attorney's  services  for  Buford  in  that  ac- 
tion, and  appellant,  to  settle  the  whole  mat- 
ter, made  this  answer  a  cross  petition  against 
Boles  &  Duff.  Appellant  then  moved  a  trans- 
fer of  the  case  to  the  equity  docket,  which 
was  ordered  by  the  court  after  the  reply  of 
appellee  was  filed.  In  the  reply  a  contract 
was  admitted  to  have  been  made,  and  it  was 
set  out  in  full.  The  material  parrs  are:  "I 
agree  to  give  him  [Procter]  up  absolute  con- 
trol of  the  claim,  and  not  to  Interfere  with 
its  prosecution  in  any  way,  and  not  to  enter- 
tain any  proposition  for  a  compromise,  ex- 
cept through  my  said  attorney,  B.  P.  Procter, 
•  •  •  and  for  his  services  I  agree  to  pay 
him  a  sum  equal  to  the  net  one-half  of  any 
sum  of  money  recovered  by  suit  or  com- 
promise." Appellee,  then,  in  the  reply,  al- 
leged that  he  was  entitled  as  a  fee  to  the  sum 
of  (500,  being  one-half  of  the  judgment,  and 
also  his  personal  expenses  In  attending  the 
court  and  the  case  the  sum  of  $100,— $600  in 
all.  By  an  amendment  this  sum  was  re- 
duced to  $525  on  account  of  an  adjustment  ot 


the  claim  of  Boles  &  Duff.  There  was  a  mo- 
tion by  appellant  to  require  an  election  by 
appellee  as  to  whether  he  would  prosecute 
the  action  as  on  contract  with  Buford,'  or  on 
quantum  meruit  for  the  reasonable  value  of 
his  services.  This  motion  to  elect  was  over- 
ruled. Appellant  offered  in  open  court  to  con- 
fess judgment  for  $150  in  full  satisfaction  of 
appellee's  claim,  which  offer  was  refused  by 
appellee.  The  court  upon  trial  of  the  issues 
on  proof  by  deposition  rendered  judgment  for 
appellee  for  $537.50,  and,  upon  being  request- 
ed, separated  his  conclusions  of  law  and  fact 
From  that  Judgment  this  appeal  Is  prose- 
cuted. The  question  first  to  be  determined 
Is  as  to  the  jurisdiction  of  the  Warren  circuit 
court 

It  Is  insisted  by  appellee  that  the  action  is 
ex  contractu  and  transitory,  and  may,  under 
section  78  of  the  Civil  Code  of  Practice,  be 
brought  in  any  county  where  service  may  be 
had.  On  the  other  hand,  it  is  insisted  for 
appellant  that  the  action  is  governed  by  sec- 
tion 72  as  to  its  venue.  Section  72  provides 
that  an  action  against  a  corporation  may  be 
brought  in  the  county  in  which  it  has  an  of- 
fice or  place  of  business,  or  in  the  county  of 
its  chief  office,  or  in  the  county  of  the  resi- 
dence of  its  chief  officer  or  agent  of  a  corpo- 
ration; or,  If  the  action  be  upon  a  contract 
In  the  county  in  which  the  contract  is  made 
to  be  performed,  in  addition  to  the  general 
provision  first  above;  or,  If  It  be  for  tort  in 
the  county  where  the  tort  is  committed.  In  ad- 
dition. Section  73  provides  for  actions  against 
common  carriers  upon  a  contract  to  carry,  or 
for  Injury  to  a  passenger,  or  other  person  or 
his  property.  It  is  not  contended  that  sec- 
tion 73  governs  the  venue  of  this  action. 
We  are  of  opinion  that  it  Is  immaterial 
whether  section  78  or  72  of  the  Civil  Code 
governs  the  venue  of  this  action.  The  War- 
ren circuit  court  has  jurisdiction.  The  appel- 
lant has  an  office  and  place  of  business  and 
an  agent  In  Warren  county.  By  section  72 
the  action  against  a  corporation  may  be 
brought  in  any  county  where  the  corporation 
has  an  office  and  place  of  business,  or  in  the 
county  where  the  chief  .officer  in  the  state  re- 
sides. By  section  73  there  are  some  addi- 
tional counties  given  jurisdiction  against  com- 
mon carriers;  but  that  section  cannot  be  held 
to  abridge  the  venue  given  by  section  72. 
Section  78  was  made  to  cover  all  other  cases 
not  specially  provided  for.  It  Is  admitted  in 
the  pleadings  that  Buford  had,  by  compro- 
mise with  the  appellant  ceased  to  have  any 
Interest  in  the  Judgment  and  appellee,  Proc- 
ter, was  not  seeking  to  hold  Buford  liable  for 
any  sum,  but  was  only  seeking  his  rights  of 
lien  as  given  by  the  judgment  Appellant 
has  no  right  to  complain  of  this  lien,  as  the 
appellee  gave  due  notice  of  his  claim,  and 
that  he  would  claim  $600  before  the  com- 
promise settlement  was  made;  yet  with  full 
knowledge  of  this  claim  and  of  the  judgment 
lien,  appellant  settled  with  Buford.  In  our 
opinion,  this  settlement  could  not  affect  ap- 


Digitized  by 


Google 


ALLISON  v.  COCKE'S  EX'RS. 


593 


pellee's  rights  to  compensation,  or  prejudice 
the  amount  of  his  fee  for  services. 

On  the  question  of  the  value  of  the  serv- 
ices we  think  the  Judgment  of  the  lower  court 
was  fair  and  not  excessive,  in  view  of  the 
number  of  trials  of  the  case  and  the  contest 
We  will  not  disturb  his  finding. 

On  the  cross  appeal  by  appellee  as  to  the 
amount  of  the  finding,  appellee  insists  that 
the  appellant  should  not  be  allowed  to  retain 
the  balance  of  the  Judgment,  $700,  while  the 
attorney's  fees  remain  unpaid,  and  that  this 
balance  should  be  adjudged  to  appellee.  We 
are  of  the  opinion  that  appellee  has  by  Uie 
Judgment  recovered  all  that  his  contract  per- 
mits him  to  receive;  i.  e.  an  amount  equal 
to  50  per  cent,  of  the  Judgment  recovered  and 
one-half  of  the  fee  of  Boles  &  Duff,  which 
appellee  has  paid.  By  the  contract  of  appel- 
lee with  Jordan  Buford,  each  was  to  pay  one- 
half  the  fee  of  additional  counsel. 

Judgment  affirmed  on  both  original  and 
cross  appeal,  with  damages  on  the  original 
appeal. 


ALLISON  et  al.  v.  COCKE'S  EX'RS  et  al. 

SAME  v.  PRESTON'S  EX'RS.i 

(Court  of  Appeals  of  Kentucky.  June  8,  1899.) 

VENDOR  AND  PURCHASER— EXCUSE  FOR  FAIL- 
URE TO  PERFORM  CONTRACT— VALIDITY  OF 
CONTRACT  BY  EXECUTOR  BEFORE  QUALIFI- 
CATION— OPTIONS — RELIEF  AGAINST  FORFEI- 
TURE. 

1.  The  existence  of  a  mortgage  to  secure  a  debt 
due  in  18  months,  without  the  privilege  of  pay- 
ment before  maturity,  did  not  justify  the  pur- 
chaser's refusal  to  accept  a  deed  when  tendered, 
no  objection  on  that  account  having  been  offer- 
ed when  the  mortgage  was  discussed  prior  to  that 
date,  and  it  being  manifest  that  it  was  not  con- 
sidered an  objection. 

2.  Though  Gen.  St.  c.  39,  art  1,  §  1,  provided 
that  a  person  named  as  executor  in  a  will  should 
not  act  "to  any  extent"  under  the  will  until  it 
should  be  probated  and  he  should  qualify,  a  con- 
tract by  a  foreign  executor  for  the  sale  of  land 
In  Kentucky  before  he  had  qualified  in  Kentucky 
was  voidable  merely,  and  his  subsequent  quali- 
fication related  back  so  that  the  purchaser,  hav- 
ing failed  to  repudiate  the  contract  before  that 
time,  could  not  thereafter  do  so. 

3.  A  contract  purporting  to  be  for  the  sale  of 
land,  which  provided  for  the  forfeiture  of  a  5 
per  cent  cash  payment  amounting  to  $12,500  in 
the  event  the  second  payment  should  not  be 
made  at  the  time  stipulated,  cannot  be  regarded 
as  a  mere  option. 

4.  Equity  will  relieve  against  such  a  forfeiture, 
where  the  damages  resulting  from  nonperform- 
ance are  readily  ascertainable,  and  the  penalty 
fixed  cannot  therefore,  be  regarded  as  liquidated 
damages. 

Appeals  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"To  be  oflicially  reported." 

Actions  by  F.  H.  Allison  and  J.  C.  Fawcett 
against  Elizabeth  Cocke's  executors  and  oth- 
ers, and  against  J.  T.  L.  Preston's  executors, 
to  rescind  a  contract  for  the  sale  of  land  and 
to  recover  money  paid  thereon.  Judgment 

*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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for  defendants,  and  plaintiffs  appeal.  Re- 
versed. 

Helm  &  Bruce,  for  appellants.  R.  H. 
Blaln,  Bullitt  &  Shield,  W.  Marshall  Bullitt 
and  H.  R.  Preston,  for  appellees. 

DU  RELLE,  J.  The  records  on  these  ap- 
peals show  that  Mrs.  Elizabeth  Cocke  was 
the  owner  of  about  600  acres  of  land,  and 
her  brother  Col.  Preston  was  the  owner  of 
about  320  acres  immediately  adjoining  it,  on 
the  Preston  Street  road,  south  of  Louisville. 
About  two  years  before  the  contracts  here 
involved  were  made,  Mrs.  Cocke  died,  a  resi- 
dent of  Virginia,  leaving  a  will,  by  which  her 
three  sons  were  made  executors.  Some  six 
months  before  the  making  of  the  contracts, 
OoL  Preston  died,  a  resident  of  Virginia, 
leaving  a  will,  by  which  his  two  sons  were 
appointed  executors.  All  of  the  devisees  un- 
der both  wills  lived  in  Virginia  or  Maryland. 
Each  will  gave  to  the  executors  the  power  to 
sell  the  land  in  Kentucky,  for  the  purpose  of 
paying  debts  and  of  making  distribution  of 
the  proceeds.  For  some  time  previous  to  the 
making  of  the  contracts,  the  Cocke  executors 
bad  made  efforts  to  sell  the  land  in  their 
hands,  and  had  given  a  number  of  successive 
options  thereon  to  agents  who  were  endeav- 
oring to  effect  sales.  The  Preston  executors 
had  also  given  options  to  the  Cocke  executors, 
It  being  supposed  that  the  two  tracts  lying 
together  could  be  sold  as  one  tract  to  better 
advantage.  Prior  to  the  making  of  the  con- 
tracts, the  Cockes,  controlling  the  sale  of 
both  tracts,  had  been  considering  a  scheme 
to  sell  the  land  through  a  projected  land  and 
Improvement  company,  but  the  corporation 
was  never  formed,  and  little  or  no  progress 
appears  to  have  been  made  In  putting  the 
scheme  Into  operation,  except  that  some  per- 
sons had  verbally  agreed  to  take  stock  In  the 
corporation  when  formed.  The  agent  of  the 
Cocke  executors  In  Louisville  was  Mr.  John 
A  Stratton.  and  appellant  Fawcett  was  act- 
ing with  him  In  the  effort  to  dispose  of  the 
land.  With  a  view  of  effecting  a  sale  of  the 
land  through  a  syndicate,  appellants  Fawcett 
and  Allison  arranged  a  meeting  with  the 
executors  of  both  wills,  at  Richmond,  Va.,  on 
February  12,  1891.  After  considerable  nego- 
tiation as  to  the  price  to  be  paid  for  the  land, 
an  agreement  was  finally  reached;  the  Pres- 
ton executors  being  induced  to  agree  to  the 
price  fixed  upon  by  a  side  agreement  of  the 
Cocke  executors  to  pay  them  $2,500  for  mak- 
ing the  contract  The  contracts,  which  were 
written  upon  the  same  paper,— the  Cocke 
contract  being  first,  and  referred  to  In  the 
Preston  contract— are  as  follows: 

"This  agreement,  made  this  12th  day  of 
February,  1891,  between  F.  H.  Allison  and  J. 
C.  Fawcett,  of  Louisville,  Ky.,  parties  of  the 
first  part,  and  T.  P.  L.  Cocke,  Edmund  R. 
Cocke,  and  Preston  Cocke,  executors  of  Mrs. 
Eliza  R.  Cocke,  deceased,  of  the  state  of  Vir- 
ginia, parties  of  the  second  part  wltnesseth  as 
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follows,  to  wit:  The  »ald  Allison  &  Faw- 
cett hereby  agree  to  purchase  from  said 
Cocke's  executors  the  following  real  estate, 
located  in  the  county  of  Jefferson,  Kentucky, 
to  wit,  a  tract  of  land  containing  809  acres, 
more  or  less,  bounded  on  the  south  by  Bick- 
er's lane,  on  the  west  by  the  Preston  street 
turnpike,  on  the  east  by  the  Poplar  Level 
road,  and  on  the  north  by  a  line  common  to 
Cocke  and  Preston,  which  was  established  by 
deed  of  partition  between  said  Oocke  and 
Preston  dated  May,  1S3G,  by  deed  recorded 
in  the  Jefferson  county  clerk's  office,  Ken- 
tucky, D.  B.  S.  S.,  p.  494,  except  3,724  acres 
sold  to  H.  Bickel,  by  deed  of  February  14, 
1S73,  for  the  sum  of  two  hundred  and  fifty 
thousand  dollars  ($250,000),  to  be  paid  as  fol- 
lows, one-fourth  cash,  and  the  balance  on  or 
before  one,  two,  and  three  years,  with  inter- 
est at  six  per  cent,  per  annum  from  date  un- 
til paid;  said  deferred  payments  to  be  secur- 
ed by  deed  of  trust  on  said  land.  The  said 
Allison  &  Fawcett  hereby  agree  to  pay  five 
per  cent  of  said  cash  payment,  said  five  per 
cent  amounting  to  the  sum  of  twelve  thou- 
sand five  hundred  dollars,  on  or  before  the 
first  day  of  March,  1891;  and  they  agree  far- 
ther to  pay  the  residue  of  the  said  cash  pay- 
ment with  six  per  cent,  interest  thereon  from 
date  till  paid,  on  or  before  the  first  day  of 
May,  1891.  The  said  Allison  &  Fawcett 
hereby  also  agree  that  in  the  event  that  they 
do  not  pay  the  residue  of  said  cash  payment 
by  May  1,  1891,  then  said  sum  of  twelve 
thousand  five  hundred  dollars,  paid  by  them 
on  or  before  the  first  day  of  March,  1891, 
shall  be  wholly  forfeited  to  said  Cocke's  ex- 
ecutors, without  recourse  on  the  part  of  said 
Allison  &  Fawcett  And  said  Cocke's  exec- 
utors hereby  agree  that  in  the  event  that  the 
residue  of  said  cash  payment  is  paid  on  or 
before  May  1,  1891,  and  the  notes  for  the  de- 
ferred payments  and  said  deed  of  trust  are 
executed  and  delivered  to  them,  then  they 
will  convey  said  tract  of  land  to  Allison  & 
Fawcett,  or  their  assigns,  by  good  and  suf- 
ficient deed  of  conveyance,  with  general  war- 
ranty. It  Is  further  agreed  by  said  parties 
of  the  first  and  second  parts  that,  in  the 
event  that  the  residue  of  said  cash  payment 
is  not  paid  on  or  before  May  1,  1891,  then 
this  contract  Is  to  be  null  and  void  and  of  no 
effect,  except  as  to  the  payment  of  the  said 
twelve  thousand  five  hundred  dollars  to  said 
Cocke's  executors  by  said  Allison  &  Fawcett. 
Witness  the  following  signatures:  [Signed] 
F.  H.  Allison.  J.  C.  Fawcett.  Edmund 
R.  Coeke,  Preston  Cocke,  Executors  of  Mrs. 
Elizabeth  R.  Cocke.  T.  P.  L.  Cocke,  by  Pres- 
ton Cocke." 

"We,  F.  H.  Allison  and  J.  C.  Fawcett,  here- 
by agree  to  purchase  the  land  belonging  to 
the  estate  of  J.  T.  L.  Preston,  deceased,  ad- 
joining the  Cocke  land  on  the  north,  contain- 
ing three  hundred  and  twenty  acres,  more  or 
less,  for  the  sum  of  one  hundred  and  sixty 
thousand  dollars  ($160,000),  payable  in  the 
same  manner  as  the  purchase  price  of  said 


Cocke's  land.  And  we  also  agree  to  make  a 
deposit  of  five  per  cent  on  said  purchase 
price  before  the  first  day  of  March,  1S91. 
which  is  to  be  wholly  forfeited  to  said  J.  T. 
L.  Preston's  estate  in  the  event  that  the  resi- 
due of  said  cash  payment  is  not  paid  on  or 
before  May  1,  1891.  And  we,  T.  L.  Preston 
and  Herbert  R.  Preston,  executors  of  said  J. 
T.  L.  Preston,  deceased,  hereby  agree  to  con- 
vey said  property  in  accordance  with  the  pro- 
visions of  the  above  contracts  for  the  convey- 
ance of  said  Cocke's  land.  And  ail  of  said 
parties  hereby  agree  that  all  the  provisions 
In  the  above  contract  with  said  Cocke*  shall 
be  treated  and  considered  as  a  part  of  this 
contract  except  as  to  the  area  of  tract  sold 
and  amount  of  purchase  money  to  be  paid. 
Witness  the  following  signatures:  T.  L.  Pres- 
ton and  Herbert  R.  Preston,  Executors  of  J. 
T.  L.  Preston.  Witness  as  to  Herbert  R. 
Preston:   Luke  Boyd." 

Before  the  date  at  which  the  5  per  cent, 
cash  payments  were  to  be  made,  one  of  the 
Preston  executors  wrote  Mr.  Helm  Brace  to 
employ  him  to  represent  the  estate  in  the 
settlement  of  the  matter,  informing  him  at 
the  same  time  that  the  Preston  will  had  not 
been  probated  nor  the  executors  qualified  in 
this  state.  Mr.  Bruce  replied  that  he  had 
been  employed  by  Fawcett  on  behalf  of  the 
other  side;  that  his  client  would  be  ready  to 
pay  the  money,  but  expected  the  will  to  be 
probated  and  the  executors  qualified  before 
payment  was  made,  referring  to  the  statute 
in  that  behalf;  and  suggesting  that  appel- 
lants were  willing  to  pay  the  money  to  his 
(Brace's)  firm  as  trustees,  to  be  paid  over 
when  the  will  was  probated  and  the  oxee.i- 
tors  had  qualified,  or  that  the  time  of  making 
the  payment  might  be  extended  until  the  pro- 
bate and  qualification. 

The  payment  of  $12,500  to  the  Cocke  execu- 
tors was  made  to  Stratton,  as  their  agent,  on 
February  28,  1891,  and  $8,000  was  paid  to 
Helm  Bruce  as  trustee,  to  be  paid  over  to  the 
Prestons  when  the  Preston  will  should  be 
probated  and  the  executors  qualified.  The 
Cocke  will  had  been  already  probated,  though 
the  executors  had  not  qualified  in  this  state. 
Some  question  is  made  of  whether  the  latter 
fact  was  known  to  appellants,  but  we  do  not 
regard  that  as  very  material.  They  did  qual- 
ify on  March  23,  1891,  and  the  Preston  execu- 
tors probated  their  will  and  qualified  on  April 
1st  when  Bruce  paid  over  to  them  the  $S,000 
held  by  him  as  trustee.  A  deed  was  prepared 
for  the  CockeB  by  their  agent  Stratton.  the 
form  of  which  waB  objected  to  by  them,  and 
by  mutual  consent  at  whose  suggestion  Is 
immaterial,  deeds  were  prepared  for  both  the 
Oockes  and  the  Prestons  by  appellants'  attor- 
neys, and  forwarded  to  Virginia.  On  May 
1st,  the  remainder  of  the  cash  payments  was 
to  be  paid,— $50,000  to  the  Cockes  and  $32,000 
to  the  Prestons.  The  Treston  deed  had  gone 
astray  in  the  mail,  and  the  time  for  Its  tender 
was  extended  to  June  1st  The  Cocke  de«-d 
was  tendered  on  that  date,  and  refused  by 
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appellants;  the  ground  of  refusal  being  stated 
to  be  that  there  was  a  mortgage  of  $12,000 
upon  about  100  acres  of  the  tract  lying  next 
to  the  pike,  due  about  18  months  thereafter, 
and  with  no  privilege  of  payment  before  ma- 
turity. The  Cocke  executors  thereupon  de- 
clared the  whole  transaction  closed,  declared 
a  forfeiture  of  the  $12,500  previously  paid, 
and.  In  order  to  effect  a  sale  to  other  par- 
ties, gave  an  option  upon  the  land  to  others. 
The  Prestons  did  not  make  tender  of  their 
deed  until  August  11th,  when  they  offered  to 
waive  the  forfeiture  if  appellants  would  im- 
mediately pay  the  remainder  of  the  cash  pay- 
ment on  the  purchase  price. 

It  is  unnecessary  to  go  over  the  discussions 
with  regard  to  the  mortgage  upon  the  Cocke 
property,  or  the  evidence  in  regard  to  it,  fur- 
ther than  to  say  that  It  is  perfectly  evident 
that  the  existence  of  this  mortgage  was  not 
the  real  reason  for  appellants'  failure  to  com- 
plete their  cash  payment,  and  had  no  effect 
whatever  upon  their  action  in  this  behalf. 
The  reason  they  declined  to  make  the  pay- 
ment was  their  inability  to  raise  the  money. 
The  existence  of  the  mortgage  was  a  mere 
excuse,  offered  by  them  at  the  time,  and 
which,  under  the  circumstances  of  this  case, 
we  do  not  consider  a  valid  one.  The  mort- 
gage seems  to  have  been  discussed  prior  to 
that  date,  was  known  to  appellants,  who 
made  no  objection,  and,  had  they  been  in 
any  position  to  comply  with  the  contract  on 
May  1st,  was  rather  an  advantage  to  them. 
At  all  events,  it  was  not  regarded  by  them 
as  an  objection,  and  we  think  they  had  waiv- 
ed whatever  excuse  its  existence  might  have 
otherwise  afforded. 

There  was  some  attempted  negotiation  look- 
ing to  an  adjustment  of  the  controversies  be- 
tween the  appellants  and  appellees,  which  re- 
salted  in  nothing.  Appellants  then  brought 
these  two  suits,  alleging,  in  substance,  that 
the  Cockes  were  not  able  to  make  a  clear 
title;  that  appellants  could  not  use  the  prop- 
erty with  the  mortgage  upon  It;  and  that  the 
Cockes  had  no  right  to  insist  on  the  perform- 
ance of  the  contract,  or  to  forfeit  the  sum 
already  paid,  when  they  could  not  themselves 
comply.  As  to  the  Prestons,  it  was  claimed 
that  the  purchase  of  both  of  the  tracts  was 
practically  one  transaction,  their  property  not 
being  available  without  the  Cocke  property, 
and  that  it  would  be  inequitable  to  permit  the 
Prestons  to  forfeit  the  $8,000  paid  them  on 
the  supposition  that  both  tracts  could  be  ac- 
quired, when  it  proved  impossible  to  obtain  a 
dear  title  to  the  Cocke  property.  As  we  have 
said,  we  do  not  regard  this  contention  as  ten- 
able. 

The  main  contention  is  that  the  contracts 
for  the  sale  of  Kentucky  lands  were  made, 
and  purported  to  be  made,  solely  by  virtue  of 
powers  of  sale  to  appellees  as  executors,— 
In  one  case  under  a  will  which  had  never  been 
probated  in  Kentucky,  and  in  both  cases  un- 
der wills  as  executors  of  which  they  had  not 
qualified  m  Kentucky;  that  the  contracts  were 


absolutely  void,  and  not  susceptible  of  rati- 
fication, and  the  money  paid  on  them  was 
paid  without  consideration,  and  should  be  re- 
turned. It  is  further  contended  that  the  re- 
tention of  the  $20,500  was  a  plain  and  sim- 
ple forfeiture,  whereby  appellees  seek  to 
regain  this  large  snm  of  money  for  which 
nothing  was  given.  The  learned  chancellor  be- 
low, in  a  brief  opinion,  held  that  the  contract 
was  fully  executed,  without  fraud,  misrepre- 
sentation, duress,  or  mistake  of  law  or  fact, 
and  was  unimpeachable.  He  further  held 
that  It  was  not  necessary  to  a  valid  execution 
of  the  powers  under  the  wills  that  the  per- 
sons named  as  executors,  who  were  also 
donees  of  the  powers,  should  qualify  as  ex- 
ecutors in  Kentucky,  but  that  they  possessed 
a  duality  of  capacity,— executors  and  donees 
of  the  trust  power;  and,  while  it  was  neces- 
sary to  a  valid  performance  of  any  of  their 
executorial  duties  In  Kentucky  that  they 
should  qualify.  It  was  not  so  as  to  the  trust 
power. 

Were  the  contracts  void  for  want  of  ca- 
pacity to  their  execution,  or  were  they  mere- 
ly voidable,  so  that  the  subsequent  acquire- 
ment of  capacity  related  back  to  and  validated 
their  original  execution,  if  they  were  not  re- 
pudiated in  the  meantime?  We  shall  consid- 
er this  question  without  reference  to  the 
proposition  that,  under  the  wills  In  question, 
the  executors  possessed  a  duality  of  capacity 
which  enabled  them,  as  donees  of  the  power, 
to  enter  into  a  valid  contract  for  the  sale  of 
the  lands,  without  qualification  as  executors 
in  Kentucky.  It  is  conceded  that,  at  com- 
mon law,  the  person  named  in  the  will  as 
executor  was  considered  to  derive  his  power 
from  the  will,  and  not  from  the  order  of  pro- 
bate, which  was  deemed  merely  to  be  conclu- 
sive of  his  authority,  but  not  Its  source.  If 
be  acted  In  an  executorial  capacity,  and  the 
will  was  subsequently  probated,  the  probate 
was  conclusive  evidence  his  precedent  act  as 
executor  was  valid.  As  said  in  Gilbert  v. 
Bartlett,  9  Bush,  54  (under  the  Revised  Stat- 
utes): "At  common  law,  the  powers  of  an 
executor  were  derived  from  his  appointment 
by  the  devisor,  and  not  from  the  probate  of 
the  will.  Almost  any  act  belonging  to  such 
an  office  could  be  exercised  by  the  executor 
before  the  probate,  except  to  sue  and  defend." 
The  Kentucky  Statutes  have,  from  time  to 
time,  made  changes  in  the  common  law  as  to 
executors,  though  it  seems  clear,  under  the 
Revised  Statutes,  the  executor  was  regarded 
ns  deriving  his  power  from  the  will.  Gen, 
St  c.  39,  §  1,  provided:  "The  person  named 
in  the  will  as  executor  of  it  shall  not  act  as 
such  to  any  extent  until  the  will,  or  an  au- 
thenticated copy  of  it,  is  admitted  to  record, 
and  he  has  executed  bond  and  taken  the  oath 
required  by  law,  in  the  court  In  which  the 
record  is  made;  but  he  may  provide  for  the 
burial  of  the  testator,  pay  the  reasonable 
funerni  expenses,  and  take  care  of  and  pre- 
serve the  estate."  The  words  "to  any  ex- 
tent" were  here  first  inserted  Into  the  stat- 
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ute.  It  la  claimed  that  this  provision  of  the 
statute  makes  every  act  of  an  executor  for 
which  he  would  be  responsible  on  his  execu- 
torial bond  absolutely  void  and  incapable  of 
ratification,  If  done  before  probate  and  quali- 
fication. Pryor  v.  Mlzner,  79  Ky.  232,  cited 
by  appellants,  and  Marrett  v.  Babb's  Ex'r,  91 
Ky.  93,  15  S.  W.  4,  do  not  sustain  this  propo- 
sition. The  former  case  was  as  to  the  right 
of  an  executor  to  appeal  from  a  judgment  re- 
fusing probate  of  the  will  under  which  he 
was  appointed,  and  it  was  held  that  he  had 
such  interest  as  gave  him  the  right.  Ths 
only  question  decided  in  the  latter  case  was 
that  qualification  as  executor  in  a  sister  state 
did  not  authorize  the  executor  to  administer 
assets  here  or  act  in  our  courts  as  such  repre- 
sentative. Nor  does  the  case  of  Rutherford's 
Heirs  v.  Clark's  Heirs,  4  Bush,  27,  seem  to 
us  to  settle  the  question.  In  that  case  a  for- 
eign administrator  made  a  contract  of  sale 
of  lands  in  Kentucky,  agreeing  to  convey  the 
legal  title  whenever  he  should  satisfy  the 
vendees  that  the  sale  was  necessary  for  the 
payment  of  debts.  Ten  years  later,  after  pro- 
bate and  qualification  in  Kentucky,  he  con- 
veyed the  land.  A  suit  was  brought  to  set 
aside  this  conveyance,  on  the  ground  that  the 
sale  was  not  made  for  debts,  and  was  made 
by  a  fraudulent  combination  with  the  ven- 
dees. The  sale  was  set  aside  upon  the  ground 
that  the  consideration  was  so  glaringly  In- 
adequate as  to  amount  to  constructive  fraud. 
The  court  there  said,  it  is  true,  that  the  exec- 
utory contract  of  sale  was  void  for  want  of 
authority  to  sell  the  laud  in  Kentucky,  "and, 
as  a  void  sale  could  not  be  confirmed,  the 
conveyance  was  the  first  and  only  valid  sale; 
and  not  only  the  possession,  but  the  ade- 
quacy of  the  consideration,  must  be  tested  by 
that,  as  the  only  contract  of  sale  which  pass- 
ed any  right,  or  can  be  Judicially  recognized 
for  any  purpose."  But  in  that  case  the  sole 
authority  of  the  administrator  was  by  reason 
of  his  appointment  as  such  in  another  state. 
The  decedent's  will  had  not  been  probated  in 
Kentucky.  His  power  to  sell  depended  sole- 
ly upon  the  failure  of  personal  assets  to  pay 
debts,  and  was  held  to  be  a  peremptory,  and 
In  no  sense  a  discretionary,  power.  Whether 
any  attempt  at  ratification  of  the  original 
contract  was  made  before  the  probate,  and 
while  the  administrator's  Incapacity  to  act 
in  Kentucky  continued,  does  not  appear.  The 
sale  was  abortive,  not  only  because  of  a  fail- 
ure to  probate  the  will  and  qualify  in  Ken- 
tucky, but  also  because  of  the  nonexistence  of 
the  facts  necessary  to  authorize  a  sale  at  all. 
It  may  be  that  the  record  presented  an  at- 
tempted ratification.  But,  be  that  as  it  may, 
the  question  presented  was  as  to  the  validity 
of  the  deed.  That  alone  was  under  consid- 
eration. And  as  said  by  Chief  Justice  Mar- 
shall in  Cohens  v.  Virginia,  6  Wheat  264: 
"It  is  a  maxim,  not  to  be  disregarded,  that 
general  expressions,  In  every  opinion,  are  to 
be  taken  in  connection  with  the  case  in  which 
those  expressions  are  used.   If  they  go  be- 


yond the  case,  they  may  be  respected,  but 
ought  not  to  control  the  judgment  in  a  subse- 
quent suit,  when  the  very  point  is  presented 
for  decision." 

Assuming  that  the  Kentucky  Statute,  by  its 
requirement  of  a  bond  from  an  executor  or 
administrator  with  the  will  annexed  to  well 
and  truly  administer,  not  only  the  goods, 
chattels,  credits,  and  effects  that  may  come 
Into  his  hands,  but  also  "the  proceeds  of  any 
sale,  and  the  rents  and  profits  of  any  estate, 
which  may  come  to  his  hands,  or  any  one  for 
him,  by  color  of  his  office,  which  the  will  em- 
powers him  to  sell,"  etc.,  converts  a  power 
of  sale,  such  as  those  under  which  appellees 
in  these  cases  acted.  Into  a  strictly  executo- 
rial power,  we  are  still  of  opinion  that  the 
statute  forbidding  an  executor  to  act  as 
such,  until  after  probate  and  qualification, 
does  not  abrogate  what  we  conceive  to  be  the 
general  rule,  that  a  subsequent  probate  and 
qualification  will  relate  back  to  and  validate 
acts  done  prior  to  the  qualification,  "which 
came  within  the  scope  of  rightful  executors' 
or  administrators'  authority,  and  which  were 
in  their  nature  benefiting  to  the  estate,  or,  at 
least,  such  as  other  persons  had  no  reason 
to  complain  of."  7  Am.  &  Eng.  Enc.  Law, 
tit.  "Executors."  In  Williams,  Ex'rs,  p.  557, 
the  rule  is  thus  stated:  "So,  where  the  goods 
have  been  sold  after  the  death  of  the  Intes- 
tate, and  before  the  grant  of  letters  of  ad- 
ministration, avowedly  on  account  of  the  es- 
tate of  the  Intestate,  by  one  who  had  been 
his  agent,  it  was  held  that  the  administrator 
might  ratify  the  sale  and  recover  the  price 
from  the  vendee  in  assumpsit  for  goods  sold 
and  delivered;  and  accordingly  it  should  seem 
that  whenever  any  one,  acting  on  behalf  of 
the  Intestate's  estate,  and  not  on  his  own  ac- 
count, makes  a  contract  with  another  before 
any  grant  of  administration,  the  administra- 
tion will  have  relation  back,  in  order  not  to 
lose  the  benefit  of  the  contract,  so  the  admin- 
istrator may  sue  upon  it  as  made  to  him- 
self." In  Hatch  v.  Proctor,  102  Mass.  351, 
the  court  said:  "By  the  laws  of  this  state, 
as  laid  down  by  Hoar,  J.,  In  Alvord  v.  Marsh, 
12  Allen,  603,  the  letters  of  administration, 
by  operation  of  law,  make  valid  all  acts  of 
the  administration  in  settlement  of  the  es- 
tate from  the  time  of  the  death.  They  be- 
come, by  relation,  lawful  acts  of  administra- 
tion, for  which  he  must  account  And  this 
liability  to  account  involves  a  validity  in  his 
acts  which  is  a  protection  to  those  who  have 
dealt  with  him."  In  Vroom  v.  Van  Home, 
10  Paige,  549,  Chancellor  Walworth  says: 
"The  grant  of  administration  has  relation  to 
the  death  of  the  intestate,  and  it  legalises  all 
intermediate  acts  of  the  administrator."  It 
has  ever  been  held  that  probate  and  quali- 
fication before  Judgment  would  validate  the 
institution  and  'prosecution  of  a  suit  Dear- 
born v.  Mathes,  128  Mass.  194.  It  is  hardly 
necessary  to  multiply  authorities  upon  this 
subject  Under  statutes  similar  in  effect  to 
ours,  the  doctrine  has  been  laid  down  that. 
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while  the  executor's  powers  before  qualifica- 
tion are  limited  to  the  burial  of  the  testator 
and  the  preservation  of  the  estate,  neverthe- 
less his  acts,  within  the  proper  scope  of  exec- 
utorial authority,  will  be  legalized  by  rela- 
tion back,  upon  subsequent  probate  and  quali- 
fication. This  seems  to  be  the  rule  In  Mis- 
souri, Arkansas,  Indiana,  Maine,  and  Iowa. 
The  underlying  reason  would  seem  to  be  that 
such  statutory  provisions  are  for  the  benefit 
of  the  estate  of  the  decedent;  and,  while  the 
other  contracting  party  to  such  a  contract 
might,  before  qualification  of  the  executor, 
repudiate  the  contract,  lack  of  qualification 
at  the  date  of  the  contract  affords  no  ground 
for  such  repudiation,  if  the  qualification  takes 
place  before  the  performance  Is  demanded. 
We  conclude,  therefore,  that  the  contracts 
were  valid  during  the  month  of  April,  1801, 
and  were  undoubtedly  so  regarded  and  treat- 
ed by  both  parties  thereto;  appellants  claim- 
ing the  right  to  control  the  land,  and  appel- 
lees recognizing  their  right  to  do  so. 

The  next  question  necessary  to  be  decided 
is  whether  the  contracts  for  the  sale  of  land 
were  mere  options.  It  Is  most  earnestly  con- 
tended on  behalf  of  appellees  that  while,  In 
form,  contracts  for  the  sale  of  the  land,  they 
were  in  reality  mere  options,  and  that  the 
provision  for  the  forfeiture  of  the  5  per  cent, 
cash  payments  was  merely  a  mode  of  ex- 
pressing the  consideration  agreed  to  be  paid 
for  an  option  for  the  purchase  of  the  prop- 
erty from  February  12th  to  May  1st,  which 
was  to  be  treated  as  part  of  the  purchase 
money  in  case  appellants  elected  to  take  ad- 
vantage of  their  option.  In  our  opinion,  all 
the  circumstances  of  the  case  combine  to 
show  that  such  was  not  the  intention.  Un- 
doubtedly, appellants  did  not  expect  to  put 
up  all  the  money  themselves.  But  It  is  equal- 
ly beyond  doubt  that  they  believed  their  ar- 
rangements to  raise  the  money  were  certain 
to  be  successful,  and  that  they*  were  buying 
the  property,  and  not  paying  $20,500  for  a 
mere  option  to  buy,  given  for  a  little  over 
two  months  and  '  a  half.  This  view  is 
strengthened  by  the  fact  that  the  vendors 
had  given  numerous  options  previous  to  this 
transaction,  without  any  payment  therefor, 
for  as  high  as  four  months  at  a  time,  with- 
out any  consideration  except  the  hope  of  ef- 
fecting a  sale  of  the  property.  The  language 
of  the  contracts  Is  not  apt  for  the  creation  of 
as  option.  It  is  apt— and  it  was  drawn  un- 
der the  supervision  of  men  skilled  in  the  law 
— to  express  a  contract  for  the  sale  of  land. 
Circumstances  far  stronger  than  any  shown 
by  appellees  should  appear  to  justify  us  in 
wresting  the  language  from  its  natural  and 
obvious  meaning. 

It  remains  to  be  considered  whether  the 
forfeiture  clause  is  such  a  forfeiture  as  equity 
will  relieve  against.  The  general  rule  seems 
to  be  conceded  that  equity  will  not  enforce  a 
forfeiture,  but  will  relieve  against  it  But  it 
Is  insisted  that  these  contracts  were  fully  exe- 
cuted on  both  sides;  that  the  appellants  re- 


ceived and  retained  the  consideration  for  the 
5  per  cent  cash  payments;  that  it  is  Impossi- 
ble for  them  to  return  the  consideration  or 
restore  the  status  quo;  and,  under  such  cir- 
cumstances, money  paid,  even  under  a  void 
contract  cannot  be  recovered.  In  the  appli- 
cation of  the  authorities  cited  and  the  argu- 
ment adduced  to  the  cases  at  bar  there  seems 
to  be  some  confusion.  Had  these  been  op- 
tions, it  may  be  conceded  that,  though  the 
price  paid  for  them  was  excessive,  the  con- 
tract for  the  option  .being  separable  from  the 
other  contract  the  money  paid  could  not  be 
recovered.  But  having  reached  the  conclu- 
sion that  these  were  not  mere  contracts  for 
options,  setting  forth  the  terms  upon  which 
the  options  might  be  exercised,  but  contracts 
for  sales  of  land,  did  the  declaration  of  a  for- 
feiture separate  that  part  of  the  contract 
from  the  remainder?  We  have  executory 
contracts  for  the  sale  of  lands  providing  for  a 
small  cash  payment  which  was  to  be  forfeit- 
ed for  noncompliance  with  the  other  provi- 
sions of  the  contracts.  This  provision  of  for- 
feiture, and  that  the  contract  should  be  void 
for  nonpayment  of  the  remainder  of  the 
cash  payment  agreed  upon,  was  not,  In  our 
view,  Inserted  for  the  benefit  of  appellants, 
but  for  that  of  appellees.  Appellants  could 
not  take  advantage  of  It.  To  hold  that  they 
could  do  so  would  be  to  authorize  them  to 
take  advantage  of  their  own  wrong,  and,  by 
failing  to  comply  with  one.  provision  of  the 
contract  they  had  executed,  release  them- 
selves from  the  remaining  provisions.  On 
the  other  hand,  the  appellees  had  the  right 
either  to  sue  for  the  enforcement  of  the  con- 
tract, or  to  declare  It  annulled  for  nonper- 
formance. Appellees,  having  this  right  se- 
cured to  them  to  declare  the  contract  at  an 
end,  availed  themselves  of  their  privilege. 
That  they  did  so  made  the  payment  none  the 
less  a  payment  upon  the  original  contract, 
and  none  the  less  a  penalty,  unless  It  can  be 
construed  to  be  an  amount  fixed  as  liquidated 
damages.  It  did  not  change  the  original  con- 
tracts into  mere  executed  contracts  for  op- 
tions. Whenever  the  conclusion  is  reached 
that  these  contracts  were  not  options,  but 
contracts  for  sale,  with  provision  for  the  for- 
feiture of  the  first  payment  for  failure  to 
make  subsequent  payments,  the  contention  of 
appellees  that  they  were  executed  contracts 
must  fail;  for,  otherwise,  the  power  of  a 
court  of  equity  to  relieve  against  a  forfei- 
ture would  be  made  to  depend  upon  the  situs 
of  the  thing  forfeited,  and,  if  the  penalty  had 
already  been  paid  when  the  forfeiture  was 
declared,  no  -  relief  could  be  afforded.  The 
cases,  therefore,  cited  upon  this  question  can- 
not apply. 

Was  this  a  forfeiture,  or  was  it  an  agree- 
ment for  liquidated  damages?  The  contract 
Itself  expressly  denominates  It  a  forfeiture. 
It  is  true  that  "the  words  'liquidated  damages' 
or  'penalty*  are  not  conclusive  as  to  the  char- 
acter of  tbe  sum  stipulated  to  be  paid,  which 
must  be  determined  from  tbe  matter  of  the 
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agreement."  PoL  Cont  447.  As  stated  In 
Sedg.  Meas.  Dam.,  p.  250,  note:  "First,  the 
language  of  the  agreement  is  not  conclusive; 
second,  the  court  endeavors  to  get  at  the  true 
Intent  of  the  parties;  third,  it  seeks  to  do  jus- 
tice between  them.".  In  following  these  can- 
ons of  construction,  it  very  frequently  occurs 
that  a  stipulation  for  liquidated  damages  is 
held  to  be  a  penalty;  and,  on  the  other  hand, 
It  is  not  often  that  a  stipulation  for  a  penalty 
or  a  forfeiture  Is  construed  by  the  courts  to  be 
one  for  liquidated  damages,  for  the  reason 
that,  as  a  rule,  such  stipulation,  being  inserted 
at  the  suggestion  of  the  party  to  be  benefited 
thereby,  is  expressed  in  language  effective  to 
make  the  stipulation  operate  for  his  benefit,  so 
far  as  language  can  be  made  to  do  so.  After 
careful  consideration  of  the  terms  of  these  con- 
tracts, we  are  of  opinion  that  the  true  intent 
of  the  parties  was  stated  by  the  language 
used,  and  that  the  part  of  the  cash  payment 
first  to  be  paid  over  was  agreed  to  be  and  was 
a  penalty  for  the  nonpayment  of  the  second. 
The  amount  fixed,  the  circumstances,  and  the 
language  used  all  point  to  this  conclusion. 
Upon  this  question  the  case  of  Woodbury  v. 
Turner,  Day  &  Woolworth  Mfg.  Co.,  96  Ky. 
461,  29  8.  W.  295,  la  relied  on  by  appellees. 
In  that  case  an  effort  was  made  to  effect  the 
purchase  of  all  the  ax-handle  factories  In  this 
country,  and  combine  them  all  In  one  concern. 
A  contract  was  made  for  the  purchase  of  ap- 
pellee's plant  Twenty-five  thousand  dollars 
was  deposited  with  a  trust  company  as  a  guar- 
anty for  the  performance  of  the  contract  by 
the  purchaser,  and  it  was  provided  that,  in  the 
event  of  his  failure  to  complete  the  contract, 
that  sum  was  to  be  paid  by  the  trust  com- 
pany to  the  vendor,  "by  whom  It  is  to  be  re- 
ceived in  full  satisfaction  of  all  claims  against 
said  party  of  the  second  part,  or  his  assigns, 
for  any  damages  arising  from  such  breach  of 
contract,"  with  a  proviso  that,  in  the  event 
of  the  completion  of  the  contract,  it  was  to  be 
deducted  from  the  purchase  money  agreed  to 
be  paid.  Under  the  peculiar  circumstances 
of  that  case,  this  stipulation  was  held  not 
to  provide  for  a  penalty,  but  for  liquidated 
damages,  and  the  ruling  was  based  in  the 
opinion  upon  the  fact  that  the  limit  of  dam- 
ages to  be  recovered  by  the  vendor  was  fixed 
at  $25,000;  that  the  contract  was  for  the  sale 
of  a  going  concern,  valued  at  from  $350,000  to 
$375,000,  with  an  average  annual  output 
amounting  to  some  $350,000;  and  that  "this 
vast  business  was  put  into  the  hands  of  the 
manager  of  a  rival  enterprise,  and  its  extent 
and  detail  laid  open  to  his  inspection,  yet  In 
no  state  of  the  case,  as  we  understand  the 
contract,  could  the  appellee  recover  a  greater 
sum  in  damages  to  its  business  for  the  risks 
Incurred  than  the  sum  of  $25,000."  It  was 
there  held  that,  "If  the  appellee  had  Instituted 
its  suit  for  specific  performance,  the  answer 
would  have  been  that  the  contract  had  already 
been  performed,  because  It  provides  that,  if 
the  sale  la  not  consummated,  the  sum  of  $25,- 


000  already  paid  to  the  seller  is  to  be  the  price 
of  that  failure."  Not  so  in  the  case  at  bar. 
Here,  aa  we  have  seen,  the  vendor  had  the 
option  either  to  bring  suit  for  specific  perform- 
ance, or  rescind  the  contract  and  rely  upon  the 
provision  for  forfeiture.  In  the  Woodbury 
Case  the  court,  through  Judge  Hazelrigg,  said: 
"It  cannot  be  said  that  the  sum  paid  is  so 
excessive  In  amount,  as  liquidated  damages, 
when  the  nature  of  the  transaction  is  con- 
sidered in  all  Its  parts,  and  the  impossibility 
of  estimating  the  damages  to  defendant  by 
reason  of  the  default  of  plaintiff,  by  any 
known  rule  of  law,  Is  fully  considered,  as  to 
require  the  court  to  disregard  the  terms  of  the 
contract  in  order  to  relieve  plaintiff  from  hard- 
ship." That  case  is  not  in  the  same  class  as 
the  cases  at  bar.  In  these  cases  it  would  seem 
that  the  amount  of  damage  inflicted  by  the 
nonperformance  of  the  contract  on  the  part  of 
appellants  should  be  readily  ascertainable. 
The  general  rule  which  we  think  applicable 
In  such  cases  is  thus  stated  in  Bradford  v. 
Parkhurst  (Cal.)  30  Pac  1106:  "When  a  con- 
tract of  sale  and  purchase  of  lands  is  aban- 
doned or  rescinded  by  the  parties,  the  vendee, 
though  in  fault,  may  recover  back  installments 
paid  for  the  purchase  money,  less  the  actual 
damage  to  the  vendor  occasioned  by  his  breach 
of  the  contract"  We  do  not  deny  that  as 
said  in  Eastman  -v.  Plumer,  46  N.  H.  464, 
"when  circumstances  justify  the  belief  that  his 
intention  was  to  perform  the  contract  only  in 
case  it  suited  his  Interest  he  will  forfeit  all 
claim  to  equitable  relief."  But  here  appel- 
lants were  not  only  willing,  but  anxious,  to 
perform  the  contract  Nothing  prevented  their 
doing  so  but  absolute  Inability.  We  are  of 
opinion,  therefore,  that  a  court  of  equity 
should  relieve  against  the  penalties  Bought  to 
be  enforced  under  these  contracts,  and  com- 
pel the  restitution  of  the  purchase  money  paid, 
less  the  actual  damage  to  the  vendors  occa- 
sioned by  the  breach. 

It  Is  objected  that  this  particular  relief  was 
not  sought  by  the  pleading.  The  recovery  of 
the  specific  amounts  paid  Is  expressly  prayed 
for  in  the  petitions,  and  it  is  averred  that  ap- 
pellees claim  those  amounts  were  forfeited  to 
them  as  penalties.  There  are  also  prayers  for 
general  relief.  Under  these  prayers  and  aver- 
ments, we  think  the  relief  sought  can  be 
granted  In  these  actions.  The  question  of 
granting  this  relief  has  been  fully  argued  on 
both  sides. 

But  as  to  the  question  of  damages,  we  are 
not  inclined  to  take  the  roseate  view  contended 
for  by  counsel  for  appellants,  that  the  amount 
Is  limited  to  the  expenses  incurred  by  the  ex- 
ecutors in  coming  from  Virginia  to  qualify. 
They  are  entitled  to  deduct  whatever  amount 
they  can  show  they  have  been  damaged  by 
the  breach  of  what  Is  conceded  to  have  been 
an  advantageous  contract  For  the  reasons 
given  the  judgments  are  reversed,  and  the 
causes  remanded,  with  directions  for  further 
proceedings  consistent  herewith, 
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FRANKFORT  WATER  CO.  v.  GAINES.i 

(Court  of  Appeals  of  Kentucky.  June  10,  1809.) 

PLEADING— VARIANCE  BETWEEN  ALLEGATION 
AND  PROOF. 

Where  plaintiff  sued  for  damages  for  breach 
of  a  contract,  alleging  that  he  agreed  to  deliver, 
and  defendant  agreed  to  receive,  a  year's  supply 
of  steam  coal,  consisting  of  about  50,000  bushels, 
at  an  agreed  price,  and  plaintiff's  testimony  show- 
ed that  he  was  to  deliver  some  coal  to  be  tested, 
and,  if  it  came  up  to  the  desired  test,  he  was  to 
have  the  privilege  of  furnishing  the  coal  alleged 
to  have  been  contracted  for,  and  that  the  coal 
proved,  when  tested,  to  be  of  the  requisite  qual- 
ity, there  was  a  fatal  variance. 

Appeal  from  circuit  court,  Franklin  county. 

"Xot  to  be  officially  reported." 

Action  by  Noel  Gaines  against  the  Frank- 
fort Water  Company  to  recover  damages  for 
breach  of  contract.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

J.  W.  Rodman  and  J.  B.  Lindsay,  for  appel- 
lant.   W.  H.  Holt,  for  appellee. 

GUFFY,  J.  The  appellee  instituted  this 
action  against  appellant,  seeking  to  recover 
$877.62  as  damages  sustained  by  him  by  rear 
son  of  the  failure  of  the  appellant  to  accept 
compliance  from  the  appellee  of  a  contract  to 
deliver  coal.  It  Is  substantially  alleged  In 
the  petition  that  on  the  30th  of  January, 
1896,  the  appellee  entered  into  a  contract 
with  appellant  by  the  terms  of  which  he 
agreed  to  furnish  to  the  defendant,  and  de- 
fendant agreed  to  receive,  a  year's  supply  of 
steam  coal,  consisting  of  about  50.000  bush- 
els BeattyvlUe  nut  and  slack,  at  the  agreed 
price  of  six  cents  per  bushel.  That  appellant 
asked  plaintiff  In  writing  for  a  proposal  to 
furnish  said  coal,  and  plaintiff  made  a  prop- 
osition, and  it  was  accepted;  the  terms  of 
the  contract  being  as  above  stated.  It  is  fur- 
ther alleged  that,  pursuant  to  the  terms  of 
said  contract  plaintiff  at  once  began  to  and 
did  deliver  to  the  defendant  7,491  bushels, 
for  which  the  defendant  paid  him.  It  is 
averred  that  appellee  was  able  and  willing  to 
deliver  the  balance  of  the  year's  supply,  and 
that  while  he  was  proceeding  to  do  so  the 
said  appellant  notified  him  to  discontinue  the 
contract,  and  refused  to  receive  any  more 
coal,  to  his  damage  as  aforesaid.  A  demur- 
rer to  the  petition,  as  well  as  a  motion  to 
make  It  more  definite,  was  overruled  by  the 
court.  The  answer  may  be  taken  as  a  trav- 
erse of  the  entire  petition,  so  far  as  any  con- 
tract was  concerned,  or  any  damages  done 
to  appellee  by  any  breach  of  contract  A 
jury  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  appellee  for  $375,  and,  appel- 
lant's motion  for  a  new  trial  having  been 
overruled,  it  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are, 
in  substance:  (1)  That  the  court  erred  In 
permitting  incompetent  testimony  to  go  to  the 
jury,  and  erred  in  permitting  plaintiff  to  read 
from  his  letter  book  what  purported  to  be  a 

»  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


bid  or  proposition  to  the  appellant  of  date  of 
January  30,  1895;  (2)  error  of  the  court  in 
permitting  the  plaintiff,  Gaines,  and  his  wit- 
ness Robert  Wallace,  to  testify  as  to  the  test 
of  the  coal,  or  under  what  condition  he  was 
to  get  to  furnish  the  coal  to  the  defendant; 

(3)  because  of  misconduct  of  plaintiff's  attor- 
ney In  arguing  the  case  to  the  jury,  specifica- 
tions of  which  are  set  out  at  great  length: 

(4)  error  of  the  court  in  overruling  motion  of 
defendant  for  a  peremptory  instruction  at  the 
close  of  plaintiff's  testimony;  (5)  error  in  giv- 
ing instruction  No.  l'  asked  for  by  plaintiff; 
(6)  verdict  of  the  Jury  is  not  sustained  by 
sufficient  evidence;  (7)  verdict  of  the  Jury  is 
contrary  to  the  law  and  to  the  evidence. 

It  will  be  seen,  from  the  testimony  of  the 
appellee,  that  he  received  a  paper  by  mall 
notifying  him  to  put  in  a  bid  for  steam  coal. 
He  was  permitted  to  testify  that  his  clerk, 
through  a  mistake,  did  on  the  28th  of  Janu- 
ary, 1895,  file  a  proposition  to  furnish  nut 
coal  at  a  certain  price.  It  further  appears 
from  his  testimony  in  the  case  that  the  agree- 
ment or  contract  between  the  parties  was 
that  appellee  was  to  deliver  some  coal  to  be 
tested,  and,  If  it  came  up  to  the  desired  test 
that  he  was  then  to  have  the  privilege  of  de- 
livering the  coal  claimed  to  have  been  con- 
tracted for  In  the  petition;  anu  he  also  testi- 
fied to  facts  conducing  to  show  that  the  coal 
proved,  when  tested,  to  be  of  the  quality  that 
appellant  was  to  receive  It  Is  earnestly  in- 
sisted for  appellant  that  the  testimony  was 
so  variant  from  the  contract  declared  on,  and 
no  amendment  being  offered  to  conform  the 
pleadings  to  the  proof,  that  the  court  should 
have  sustained  the  motion  made  for  a  per- 
emptory Instruction  to  find  for  the  defendant. 
It  is  evident  from  the  allegations  of  the  peti- 
tion, that  the'  suit  was  brought  on  a  com- 
pleted contract  as  of  the  30th  of  January, 
1895,  when  in  fact  appellee's  own  testimony 
showed  that  the  contract  depended  upon  cer- 
tain contingencies  and  events  to  occur  there- 
after. It  seems  to  us  that  taking  the  allega- 
tions of  the  petition,  and  the  pleadings  as 
made  up,  the  testimony  varied  materially 
from  the  allegations  of  the  petition.  And  It 
is  worthy  of  note,  too,  that  the  testimony  up- 
on the  part  of  the  defendant  tended  strongly 
to  show  that  no  contract  was  to  fact  ever 
made,  and  we  can  readily  understand  how 
the  appellant  might  be  greatly  prejudiced  by 
allowing  testimony  to  be  Introduced  so  va- 
riant from  the  averments  of  the  petition. 

We  do  not  deem  It  necessary  to  pass  upon 
the  question  of  misconduct  upon  the  part  of 
plaintiff's  attorney  in  the  argument  of  the 
case,  but  if  it  be  a  fact  that  the  attorney  did 
make  the  statement  in  regard  to  Harper's 
testimony  as  alleged  by  appellant  to  have 
been  made,  It  would  have  been  proper  for 
the  court  upon  objection,  to  have  told  the 
jury  that  they  must  take  the  statements  of 
the  witness  himself,  and  not  simply  take  the 
statement  of  the  attorney,  as  to  what  the  wit- 
ness did  say. 
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It  is  farther  earnestly  Insisted  for  the  ap- 
pellant that  the  verdict  of  the  jury  is  against 
the  evidence,  or,  In  other  words,  that  It  Is  not 
supported  by  sufficient  evidence.  It  may  be 
true  that  the  preponderance  of  the  evidence  Is 
for  the  appellant  But  it  has  often  been  said 
by  this  court  that  the  jury  were  the  judges 
as  to  the  weight  of  the  testimony,  and  what 
credit  should  be  given  to  the  evidence  of  the 
various  witnesses  testifying  in  a  case;  hence 
we  do  not  feel  authorized  to  reverse  upon  the 
grounds  that  the  verdict  is  flagrantly  against 
the  testimony.  But,  taking  all  the  facts  and 
circumstances  into  consideration  in  this  case, 
we  are  of  the  opinion  that  the  testimony  was 
so  different  from  the  pleadings  that  the  court 
ought  to  have  given  the  peremptory  instruc- 
tion asked  for.  But  upon  the  return  of  this 
case  each  party  may,  if  they  so  desire,  amend 
their  pleadings,  to  the  end  that  Justice  may 
be  done.  For  the  reasons  indicated,  the  judg- 
ment is  reversed,  and  cause  remanded,  with 
directions  to  set  aside  the  judgment  and  ver- 
dict, and  award  appellant  a  new  trial,  and 
for  proceedings  consistent  herewith. 


COOK  v.  UNION  TRUST  CO.  et  al.i 
(Court  of  Appeals  of  Kentucky.  June  10,  1899.) 

LIMITATION  OF  ACTIONS— MENS— PAYMENTS- 
EFFECT  AS  TO  PURCHASERS. 
Payments  on  a  note  secured  by  vendor's  lien 
on  land  extend  the  period  of  limitation  not  only 
as  between  the  parties,  but  as  against  a  subse- 
quent purchaser  of  the  land  in  lien. 
Guffy,  J.,  dissenting. 

.  Appeal  from  circuit  court,  Mason  county. 

"To  be  officially  reported." 

Action  by  Harriett  W.  Cook  against  A.  M. 
Bramel  and  others  to  enforce  a  vendor's  lien. 
Judgment  giving  priority  to  a  mortgage  lien 
of  the  Union  Trust  Company,  and  plaintiff 
appeals.  Reversed. 

A.  M.  J.  Cochran,  for  appellant  Thos.  R. 
Phlster,  for  appellee. 

WHITE,  J.  In  January,  1875,  the  execu- 
tors of  A.  Hord  sold  and  conveyed  to  A.  M. 
Bramel  certain  lands -in  Mason  county  for 
a  consideration  in  cash  and  with  some  de- 
ferred payments,  payable  in  one  and  two 
years  from  date.  The  deed  to  Bramel  re- 
serves a  lien  for  these  unpaid  notes.  These 
two  notes  were  assigned  to  appellant  Cook. 
In  March,  1891,  Bramel  executed  a  mortgage 
on  this  land  to  appellee,  the  Union  Trust 
Company,  to  secure  a  loan  made  by  it  In 
September,  1892,  Bramel  executed  a  deed  of 
general  assignment  of  all  his  property  for 
the  benefit  of  all  his  creditors.  Payments 
were  made  on  these  two  notes  of  appellant 
annually  up  till  1892.  In  July,  1893,  this  ac- 
tion was  brought  by  appellant.  Cook,  seeking 
a  judgment  and  decree  of  foreclosure  to  sat- 


i  Reported  by  Edward  W.  Hines,  Esq.,  of 
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lsfy  the  vendor's  lien.  Appellee  trust  com- 
pany was  made  a  party  as  well  as  the  as- 
signee under  the  deed  of  assignment  No 
defense  was  made  by  Bramel  or  his  assignee; 
but  appellee  trust  company  filed  its  answer 
and  cross  petition,  and  asserted  its  mortgage 
lien  as  being  prior  to  that  of  appellant  by 
reason  of  the  fact  that  more  than  15  years 
had  elapsed  since  the  notes  of  appellant  had 
become  due.  Appellant  by  reply,  denied  the 
priority  of  appellee's  mortgage  lien,  and  al- 
leged the  fact  of  payments  made  by  Bramel 
each  year  since  1877,  and  that  her  notes  were 
not  barred,  and,  further,  when  appellee  took 
its  mortgage  15  years  had  not  elapsed  from 
the  maturity  of  the  notes  for  which  a  lien 
was  retained  in  the  deed  to  Bramel.  The 
court  sustained  a  demurrer  to  this  reply,  and, 
appellant  falling  to  plead  further,  judgment 
was  rendered  for  the  sale  of  the  property, 
giving  the  appellee  trust  company  priority. 
From  that  judgment  this  appeal  is  prosecut- 
ed. It  is  conceded  that  as  to  Bramel  and  his 
assignee  in  trust  for  the  benefit  of  creditors 
the  appellant  has  a  lien  on  the  land  by  rea- 
son of  the  payments  made  by  Bramel,  and 
that  as  to  part  of  the  judgment  there  is  no 
contest. 

It  is  contended  for  appellant  that  the  pay- 
ments made  by  Bramel  operated  to  extend 
from  that  date  the  notes,  and  that  the  lien 
is  but  an  incident  of  the  debt,  and  as  long  as 
the  debt  is  not  barred  the  lien  exists,  and. 
being  a  vendor's  lien,  is  superior  to  all  other 
liens. 

On  the  other  hand,  it  is  contended  that  as 
to  vendees  and  mortgagees  without  actual 
notice,  as  appellee  is  alleged  to  be,  the  lien 
does  not  exist  longer  than  the  statutory  time 
that  will  bar  the  debt.  That  the  vendee  or 
mortgagee  is  entitled  to  know  by  an  Inspec- 
tion of  tbe  records  for  a  period  of  15  years 
next  before  whether  there  exists  any  liens, 
and,  If  none,  within  that  time  then  as  to  such 
vendee  or  mortgagee  no  lien  will  exist  It  is 
insisted  that  the  payments  on  the  note  oper- 
ate to  extend  the  statutory  bar  only  as  be- 
tween the  payor  and  payee,  and  will  not  ex- 
tend it  as  to  vendees  and  mortgagees  with- 
out at  least  actual  notice  of  such  payments 
and  extensions.  To  support  the  contention 
of  appellee,  and  which  was  followed  by  the 
lower  court,  we  are  referred  to  the  cases  of 
Tate  v.  Hawkins,  81  Ky.  578,  and  Kendall  v. 
Clarke,  90  Ky.  179,  18  S.  W.  583.  The  facts 
of  the  case  of  Tate  v.  Hawkins,  as  stated  by 
the  court  In  the  opinion,  are:  In  1862  Hawk- 
ins executed  a  note  due  March,  1863,  to  one 
Jennings,  his  vendor,  for  the  balance  of  pur- 
chase price  of  hind.  In  1864  this  note  was 
assigned  to  Tate.  On  the  date  of  this  as- 
signment of  the  note  Hawkins  sold  and  con- 
veyed the  hind  for  cash  consideration  to  Bas- 
ket. In  1875  Basket  sold  for  cash  considera- 
tion the  land  to  Mllner.  In  1881  an  action 
was  brought  by  Tate  against  Hawkins  and 
Mllner,  seeking  to  recover  the  note  and  en- 
force the  vendor's  lien  claimed.  Indorse- 
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ments  on  the  note  showed  that  there  was 
payment  made  March,  1873,  and  another 
March,  1878.  Thus  the  note  as  to  Hawkins 
was  not  barred  by  limitation.  The  court, 
per  Lewis,  J.,  said:  "By  the  terms  of  the 
statute,  the  action  of  appellant  on  the  note 
was  barred  fifteen  years  after  the  note  ma- 
tured, and  he  had  then  lost  his  right  to  main- 
tain the  action  for  the  enforcement  of  the 
lien.  If  appellee  MUner  Is  now  to  be  de- 
prived of  the  safeguard  provided  by  law,  and 
upon  the  faith  of  which  he  purchased  and 
paid  for  the  land,  it  Is  to  be  done  by  an  ob- 
struction to  the  running  of  the  statute,  and  a 
recognition  of  the  cause  of  action  after  It  had 
by  law  ceased  to  exist,  made  by  Hawkins 
without  his  consent  or  notice,  to  him.  *  *  * 
The  lien  Is  a  charge  upon  the  land,  which  it 
is  not  the  policy  of  the  law,  nor  in  accordance 
with  the  analogy  of  the  law,  should  exist 
longer  than  the  statutory  existence  of  the 
note;  and,  If  reasons  were  necessary  to  jus- 
tify this  salutary  and  necessary  principle, 
they  are  afforded  by  the  circumstances  of  the 
case." 

In  the  case  of  Kendall  v.  Clarke  the  court, 
by  Lewis,  J.,  said:  "It  Is  obvious  more  than 
fifteen  years  had  elapsed  from  the  time  the 
note  fell  due  until  the  action  was  Instituted; 
but,  to  avoid  the  plea  of  limitation,  a  credit 
of  $18.80  indorsed  on  the  note  as  of  January 
2,  18S2,  is  relied  on,  and  seems  to  have  been 
considered  by  the  lower  court  sufficient  for 
the  purpose.  Whatever  may  be  the  opera- 
tion of  the  credit  so  far  as  Royse,  while  liv- 
ing, and  his  personal  representative  and  devi- 
sees afterwards,  might  have  been,  It  certain- 
ly did  not  nor  should  have  the  effect  to  con- 
tinue, beyond  the  period  of  15  years,  the  Hen 
on  that  part  of  the  land  purchased  by  ap- 
pellant Campbell;  tor  it  was  expressly  de- 
cided by  this  court  in  Tate  v.  Hawkins,  81 
Ky.  577,  that,  while  a  partial  payment  made 
by  the  original  vendee  on  a  note  for  the  pur- 
chase money  within  15  years  would  have  the 
effect,  as  to  him,  to  suspend  operation  of  the 
statute  of  limitation  between  accrual  of  cause 
of  action  on  the  note  and  date  of  payment, 
the  role  could  not  be  applied  to  the  prejudice 
of  a  remote  vendor  nor  a  party  to  the  trans- 
action. Consequently  the  statute  of  limitation 
Is,  as  to  Campbell,  clearly  a  bar,  and  It  was 
error  to  enforce  the  alleged  lien  on,  and  sub- 
ject to  satisfaction  of  the  note,  any  portion  of 
the  original  tract  owned  by  him."  The  note 
in  the  Kendall  Case  was  payable  December, 
1869,  and  the  action  was  brought  May,  1885. 
The  date  of  Campbell's  purchase,  as  shown 
by  an  examination  of  the  record,  was  before 
the  statutory  bar  and  before  the  payments 
that  elongated  the  statute  of  limitation  as  a 
bar,— facts  similar  In  every  way  to  Tate  v. 
Hawkins. 

These  cases,  appellee  contends,  are  conclu- 
sive of  the  question  that  the  judgment  of  the 
lower  court  is  the  law.  We  are  referred  by 
appellant's- counsel  to  the  cases  of  McCrack- 
en  Co.  v.  Mercantile  Trust  Co.,  84  Ky.  344, 


I  1  S.  W.  585;  Hughes  v..  Edwards,  9  Wheat 
489;  Ewell  v.  Daggs,  108  U.  S.  149,  2  Sup. 
Ct.  408;  Perkins  v.  Sterne,  23  Tex.  561;  Duty 
v.  Graham,  12  Tex.  427;  Flanagan  v.  Cush- 
man,  48  Tex.  241;  and  Sanger  v.  Nightin- 
gale, 122  U.  S.  176,  7  Sup.  Ct  1109. 

In  the  case  84  Ky.  344,  1  S.  W.  588,  it  is 
said:  "There  is  no  statute  of  limitations  as 
to  liens.  If  the  claim  becomes  barred,  the 
lien  dies  with  it.  If  the  claim  could  be  made 
an  incident  of  the  lien,  then  the  statute  of 
repose  would  be  defeated.  As  the  claim  no 
longer  legally  existed,  the  lien  bad  nothing 
to  support  its  existence."  This  case  was  a 
tax  lien,  which  was  barred  In  five  years.  In 
the  case  of  Bank  v.  Thomas  (Ky.)  3  S.  W.  12, 
the  court  said:  "The  mortgage  was  a  mere 
-  incident  to  the  debt,  and  given  to  secure  its 
payment;  and,  when  the  right  of  recovery 
as  to  the  debt  itself  is  gone,  the  lien  to  secure 
it  necessarily  goes  with  it  The  stipulations 
of  the  mortgage  are  not  Independent  cove- 
nants upon  which  a  recovery  can  be  had  re- 
gardless of  the  debt,  to  secure  the  payment 
of  which  the  mortgage  was  given.  The  lia- 
bility of  appellee  is  on  the  original  paper  as 
the  drawer;  and,  when  that  liability  ceases, 
the  covenants  in  the  mortgage,  having  cre- 
ated no  new  right,  except  the  lien,  cannot  be 
looked  to  as  extending  the  liability  from  5  to 
15  years."  In  the  case  of  Prewitt  v.  Wor- 
tham,  79  Ky.  287,  the  court  said:  "The  rule 
In  this  state  in  reference  to  mortgages,  wheth- 
er on  personal  or  real  estate,  Is  that  they  are 
mere  securities  for  the  debt  No  title  passes 
to  the  mortgagee  and  no  right  is  acquired  by 
the  mortgagee,  except  as  an  Incident  to  the 
debt.  When  the  debt  to  secure  which  the 
mortgage  was  given  is  barred  by  statute,  the 
Incident  goes  with  the  principal,  and  the 
mortgage  ceases  to  be  enforceable."  Like- 
wise it  has  been  repeatedly  held  a  mortgage 
or  vendor's  lien  is  an  incident  of  a  debt,  and 
that  an  assignment  of  the  principal  obligation 
carries  the  right  of  lien.  All  this  proposition 
as  to  the  lien  being  an  incident  of  the  debt 
and  lives  with  the  debt  It  secures  is  conceded 
to  apply  as  between  the  payor  and  payee  of 
the  debt  But  it  is  contended  that  as  to  ven- 
dees and  mortgagees  the  same  rule  does  not 
apply;  that  as  to  vendees  and  mortgagees 
the  Hen  is  barred  when  the  period  fixed  by 
statute  will  bar  the  debt,— this,  regardless  of- 
any  elongation  of  the  debt  by  payments  or 
new  promises. 

We  are  of  opinion  that  as  to  vendees  and 
mortgagees  the  same  rule  does  not  apply  as. 
between  the  parties;  but  we  do  not  assent  to 
the  doctrine  that  as  to  vendees  and  mortga- 
gees all  liens  are  barred  in  15  years  after  the 
accrual  of  the  right  of  foreclosure.  We  are 
of  opinion  that  after  the  payee  of  the  note- 
has  sold  the  property  in  Hen,  or,  as  in  thia 
case,  mortgaged  the  property,  a  subsequent 
payment  by  Bramel  would  not  elongate  the 
lien  on  the  lands  as  to  the  appellee  trust  com- 
pany, for  then  the  trust  company  would  be 
subject  to  the  action  of  Bramel,  over  whose- 
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actions it  had  no  control,  and  against  which 
it  could  not  guard.  However,  we  are  of  the 
opinion  that,  as  to  the  appellee  trust  company, 
.mortgagee,  the  Uen  of  appellant  for  purchase 
money  existed  for  the  full  length  of  time  from 
the  date  of  the  last  payment  or  last  promise 
by  Bramel  made  before  the  execution  of  the 
mortgage  to  appellee  trust  company,  which 
payment,  as  stated  in  the  reply  of  appellant 
was  January  6,  1882,  the  mortgage  being  ex- 
ecuted in  September,  1892.  Wood,  Llm.  { 
229:  "•  *  *  Any  act  of  the  mortgagor 
which  operates  to  keep  the  mortgage  debt  on 
foot  also  operates  to  keep  up  the  mortgage 
lien,  as  an  acknowledgment  of  the  debt  by 
the  mortgagor  In  the  mode  and  with  the  for- 
malities required  by  law.  A  part  payment 
of  principal  or  Interest  made  by  the  mortga- 
gor or  his  agent  revives  the  mortgage,  and 
gives  It  a  new  lease  of  validity  from  the  date 
of  such  payment  *  *  •  But,  in  order  to 
have  that  effect  the  payment  must  be  made 
while  the  mortgagor  owns  the  equity  of  re- 
demption, and  a  payment  made  after  he  has 
parted  with  the  same  does  not  revive  or  keep 
on  foot  the  mortgage  security,  as,  from  the 
time  when  he  parts  with  his  interest  In  the 
land,  his  power  to  bind  it  in  any  manner  is 
gone,  either  as  to  past  or  future  debts." 
Jones,  Mortg.  (5th  Ed.)  J  1201,  lays  down  this 
•  rule:  "Moreover,  any  purchaser  from  the 
mortgagor,  with  actual  or  constructive  notice 
of  the  mortgage,  is  bound  by  any  previous 
acknowledgment  of  the  debt  by  his  grantor," 
—citing  Heyer  v.  Pruyn,  7  Paige,  465;  Hughes 
v.  Edwards,  9  Wheat.  489;  Carson  v.  Cochran 
(Minn.)  53  N.  W.  1130.  The  same  author,  con- 
tinuing (section  1202),  says:  "A  purchaser 
with  actual  notice  of  the  mortgage,  or  con- 
structive notice  by  means  of  a  registry,  can 
avail  himself  of  the  presumption  of  payment 
from  lapse  of  time  only  when  the  mortgagor 
could  avail  himself  of  it  under  the  same  cir- 
cumstances. The  grantee  succeeds  to  the  es- 
tate and  occupies  the  position  of  his  grantor. 
He  takes  subject  to  the  Incumbrance,  and  his 
title  and  possession  are  no  more  adverse  to 
the  mortgagee  than  were  the  title  and  pos- 
session of  the  mortgagor.  The  purchaser  is 
bound  by  the  acts  and  declarations  of  the 
mortgagor  *  *  •  while  he  retains  the 
equity  of  redemption,  or  any  part  of  it;  as, 
for  Instance,  the  purchaser  of  a  part  of  the 
mortgaged  premises  cannot  claim  a  presump- 
tion of  payment  of  the  mortgage  from  lapse 
of  time  when  this  presumption  is  repelled  by 
payments  of  Interest  made  by  the  mortgagor 
within  twenty  years,  or  by  his  admissions 
within  that  time  that  the  mortgage  was  then 
subsisting.  A  purchaser  from  the  mortgagor 
stands  in  no  better  position  than  the  mortga- 
gor himself  as  to  gaining  title  by  possession 
and  lapse  of  time,  if  the  mortgage  be  record- 
ed. The  record  is  notice  of  the  mortgage  to  a 
subsequent  purchaser,  and  the  mere  fact  that 
he  has  had  actual  possession  under  his  pur- 
chase for  the  statute  period  of  limitation  Is  no 
bar  to  a  foreclosure  of  the  mortgage,"— citing 


Herndt  v.  Porterfleld  (Iowa)  9  N.  W.  322; 
Johnson  v.  Association  (Tex.  Civ.  App.)  21  S. 
W.  961;  Whittaere  v.  Fuller,  5  Minn.  508  (5 
Gil.  401);  Ware's  AdmTs  r.  Bennett  18  Tex. 
794. 

In  the  case  of  Hughes  v.  Edwards,  9  Wheat. 
497,  the  supreme  court  said:  "It  is  objected. 
In  the  third  place,  that  the  respondents  are 
barred  of  their  right  to  foreclose  by  length 
of  time.  It  Is  not  alleged  or  pretended  that 
there  is  any  statute  of  •limitations  In  the  state 
of  Kentucky  which  bars  the  right  of  fore- 
closure or  redemption,  and  the  counsel  for 
the  appellants  place  this  point  entirely  upon 
those  general  principles  which  have  been 
adopted  by  the  courts  of  equity  in  relation 
to  this  subject  In  the  case  of  a  mortgagor 
coming  to  redeem,  that  court  has,  by  analogy 
to  the  statute  of  limitations,  which  takes 
away  the  right  of  entry  of  the  plaintiff  after 
20  years'  adverse  possession,  fixed  upon  that 
as  the  period,  after  forfeiture,  and  posses- 
sion taken  by  the  mortgagee,  no  Interest 
having  been  paid  in  the  meantime,  and  no 
circumstances  to  account  for  the  neglect  ap- 
pearing, beyond  which  a  right  of  redemption 
shall  not  be  favored.  In  respect  to  the  mort- 
gagee who  Is  seeking  tor  foreclose  the  equity 
of  redemption,  the  general  rule  is  that  where 
the  mortgagor  has  been  permitted  to  retain 
possession,  the  mortgage  will,  after  a  length 
of  time,  be  presumed  to  have  been  discharged 
by  the  payment  of  the  money  or  a  release, 
unless  circumstances  can  be  shown  sufficient- 
ly strong  to  repel  the  presumption,  as  pay- 
ment of  Interest,  a  promise  to  pay,  an  ac- 
knowledgment by  the  mortgagor  that  the 
mortgage  is  still  existing,  and  the  like.  Now 
this  case  seems  to  be  strictly  within  the 
terms  of  this  rule.  The  two  letters  from 
the  mortgagor  to  the  female  plaintiff  (1803 
and  1808)  admit  that  the  mortgage  was  then 
subsisting,  that  the  debt  was  unpaid,  and 
they  contain  promises  to  pay  it  when  it 
should  be  In  the  power  of  the  writer.  In 
addition  to  these  circumstances,  credits  were 
indorsed  on  the  bond  for  payments  acknowl- 
edged to  have  been  made,  which,  though 
blank,  the  court  below  ascertained  to  have 
been  made  on  the  15th  of  January,  1798,  the 
15th  of  May,  1803,  and  the  2d  of  August, 
1808.  The  mortgagor,  then,  cannot  rely  upon 
the  length  of  time  to  warrant  a  presumption 
that  his  debt  has  been  paid  or  released;  the 
circumstances  above  detailed  having  occur- 
red from  eight  to  thirteen  years  only  prior 
to  the  Institution  of  this  suit.  But  It  Is  in- 
sisted that,  although  these  acknowledgments 
may  be  sufficient  to  deprive  the  mortgagor 
of  a  right  to  set  up  the  presumption  of  pay- 
ment or  release,  they  cannot  affect  the  other 
defendants,  who  purchased  from  him  parts 
of  the  mortgaged  premises  for  a  valuable 
consideration.  The  exclusive  answer  to  this 
argument  Is  that  they  were  purchasers  with 
notice  of  this  incumbrance.  It  must  be  ad- 
mitted that  it  was  but  constructive  notice; 
but  'or  every  purpose  essential  to  the  pro- 
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tection  of  the  mortgagee  against  the  eSect 
of  those  alienations,  It  Is  equivalent  to  a 
direct  notice,  and  such  is  unquestionably  the 
design  of  the  registration  laws  of  Kentucky. 
A  purchaser  with  notice  can  be  In  no  better 
situation  than  the  person  from  whom  he  de- 
rives his  title,  and  is  bound  by  the  same 
equity  which  would  affect  his  rights.  The 
mortgagor,  after  forfeiture,  has  no  title  at 
law  and  none  in  equity,  but  to  redeem  upon 
the  terms  of  paying  the  debt  and  Interest 
His  conveyance  to  a  purchaser  with  notice 
passes  nothing  but  an  equity  of  redemption, 
and  the  latter  can  no  more  than  the  mort- 
gagor assert  that  equity  against  the  mort- 
gagee without  paying  the  debt,  or  showing 
that  It  has  been  paid  or  released,  or  that  there 
are  circumstances  in  the  case  sufficient  to 
warrant  the  presumption  of  those  facts,  or 
one  of  them.  The  court  is  therefore  of  opin- 
ion that  thlB  objection  cannot  be  sustained 
by  either  of  the  appellants."  But  when  the 
obligor  has  parted  with  title  to  the  property, 
either  by  sale  absolute  or  by  mortgage,  his 
right  to  further  bind  the  property  ceases, 
except  as  his  interest  therein  exists;  and  the 
elongation  of  the  debt  by  payments  or  new 
promises  can  only  operate  as  against  the 
obligor  and  his  property,  for  no  act  of  his 
would  work  an  estoppel  against  his  vendee 
or  mortgagee.  This  principle  Is  not  in  con- 
flict with  that  of  Tate  v.  Hawkins,  but  ac- 
cords therewith.  In  that  case  Hawkins  sold 
the  land  by  deed  in  1864  to  Basket  The  lien 
notes  then  had  some  14  years  to  run.  .Tate 
could  at  any  time  within  the  14  years  have 
enforced  his  lien  on  the  land.  The  subse- 
quent payments  by  Hawkins  In  1873  and 
1878,  made  after  the  alienation  of  the  land 
by  Hawkins,  operated  to  elongate  the  note, 
but  could  not  extend  to  the  land,  for  the 
reason  that  at  the  date  of  these  payments 
Hawkins  had  no  control  over  the  land,  and 
could  not  bind  it  further  than  he  had  done 
so  while  he  was  the  owner.  The  same  Is 
true  in  the  case  of  Kendall  v.  Clarke. 

In  this  case  the  notes  given,  if  no  pay- 
ments had  been  made,  were  not  barred  by 
limitation  at  the  date  of  the  mortgage  to  ap- 
pellee trust  company,  and  any  inspection  of 
the  record  would  have  put  it  on  notice  con- 
cerning appellant's  debt  At  the  date  of  the 
mortgage  to  appellee,  the  appellant,  by  reason 
of  the  annual  payments  made  by  Bramel, 
bad  14  years  in  which  she  could  collect  her 
notes  and  enforce  her  lien,  and  it  cannot  be 
said  that  by  reason  of  the  fact  that  Bramel 
executed  a  mortgage  to  appellee  trust  com- 
pany, this  right  to  enforce  collection  and 
ber  lien  was  reduced  to  15  years  from  the 
original  date  of  maturity.  To  so  hold  would 
allow  a  debtor  to  defeat  the  collection  alto- 
gether of  a  debt,  if  by  payments  he  had  been 
indulged  beyond  the  period  of  limitation,  on 
the  Idea  that  being  the  payor  and  owner  of 
the  property,  he  could  by  payments  elongate 
both  note  and  lien.  For  after  the  lapse  of 
16  years  from  the  date  of  maturity,  when 


it  would  be  barred,  except  for  the  payments, 
the  debtor  could  sell  the  property  free  of 
lien.  This  cannot  be  the  law.  The  vendee 
or  mortgagee  accepts  the  position  as  it  is 
when  his  conveyance  is  executed.  The  holder 
of  the  lien  has  all  the  time  to  enforce  the 
lien,  as  the  facts  of  the  case  at  that  time 
give  him  no  more.  It  follows  that  the  ap- 
pellant's lien  for  purchase  money  is  not  bar- 
red by  limitation,  and  she  is  entitled  to  have 
same  enforced,  even  as  against  the  mortgagee 
trust  company.  Being  a  vendor's  lien,  it  is 
prior  to  the  mortgage  lien.  The  trial  court, 
therefore,  erred  In  sustaining  a  demurrer  to 
ber  reply.  For  the  reasons  indicated,  the 
Judgment  appealed  from  Is  reversed,  and 
cause  remanded  for  proceedings  consistent 
herewith. 

GUFFY,  J.,  dissents. 


BRIDGES  et  aL  v.  McALlSTBR.* 
(Court  of  Appeals  of  Kentucky.  June  9,  1899.) 

APPEAL  AND  ERROR— LIABILITY  FOR  ACTS 
DONE)  UNDER  JUDGMENT  SUBSEQUENTLY 
REVERSED— PERSONS  BOUND  BY  JUDGMENT 
—SECOND  APPEAL— LAW  OP  CASE. 

1.  The  reversal  of  a  judgment  which  has  not 
been  superseded  does  not  give  a  right  of  action 
for  damages  for  acts  done  in  obedience  to  the 
judgment  while  in  force,  the  extent  of  liability 
being  the  duty  to  make  restitution  of  what  has 
been  received  under  the  judgment  Hays  v. 
Griffith,  3  S.  W.  431,  11  S.  W.  306,  and  85  Ky. 
375,  overruled. 

2.  A  judgment  against  an  agent  requiring  a 
ditch  to  be  filled  binds  the  principal,  so  that  upon 
the  reversal  of  the  judgment  he  cannot  recover 


damages  against  the  plaintiffs  for  injury  to  his 
property  resulting  from  the  filling  of  the  ditch 
in  obedience  to  the  judgment  while  it  wag  in 


force. 

3.  The  estoppel  of  a  judgment  Is  mutual,  and,  if 
it  binds  one  of  the  parties  so  as  to  prevent  him 
from  showing  the  truth,  it  binds  the  other. 

4.  An  opinion  on  a  former  appeal  that  plaintiff 
was  not  bound  by  a  judgment  in  a  former  action, 
because  he  was  not  a  party  or  privy  to  that  ac- 
tion, is  not  the  law  of  the  case  on  a  second  ap- 
peal, an  amended  answer  having  been  filed  after 
the  former  appeal,  in  which  it  was  alleged  for 
the  firet  time  that  the  judgment  relied  on  was 
rendered  against  plaintiff's  agent,  thus  raising 
a  new  Issue,  and  showing  that  plaintiff  was 
bound  by  the  judgment  though  not  a  party  or 
privy. 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  reported." 

Action  by  W.  M.  McAUster  against  Martin 
Bridges  and  others  to  recover  damages  to  his 
land  from  the  closing  of  a  ditch.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

G.  W.  Jolly,  Horace  Jolly,  and  R.  G.  Hill, 
for  appellants.  Sweeney,  Ellis  &  Sweeney 
and  Walker  &  Slack,  for  appellee. 

HOBSON,  J.  Appellants  and  appellee  own 
neighboring  farms.  Between  their  lands 
there  was  a  ridge,  which  prevented  the  water 

i  Reported  by  Edward  W.  Hines,  Esq.,  ot 
the  Frankfort  bar,  and  formerly  state  reporter. 
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falling  on  appellee's  land  from  flowing  down 
naturally  over  appellants'  land.  Both  farms 
lie  In  a  very  level  section,  where  there  Is  dif- 
ficulty about  drainage.  Some  years  ago  the 
owners  of  the  land  above  the  ridge,  and  some 
of  those  below,  united  In  an  undertaking  to 
cut  a  ditch  In  a  southerly  direction,  through 
the  ridge,  to  Panther  creek,  for  the  purpose 
of  draining  all  their  land.  The  ditch  was  cut 
through  the  ridge,  but,  for  want  of  means  to 
complete  it,  there  stopped.  The  result  of  this 
was  that  the  lands  above  the  ridge  were 
drained  and  the  lands  below  were  flooded  by 
water  that  did  not  by  nature  flow  upon  them. 
The  work  upon  the  ditch  was  abandoned.  It 
caved  In.  Trees  and  other  things  fell  In  It, 
until  In  many  places  It  was  nearly  filled  up. 
The  owners  of  the  land  above  the  ridge  aft- 
er some  years  employed  William  Miller  to 
clean  It  out  and,  he  having  begun  to  do  so, 
appellants  and  others,  owning  land  below  the 
ridge,  filed  suit  against  him  for  the  purpose 
of  enjoining  him  from  cleaning  out  the  ditch. 
On  the  hearing  of  this  case  the  circuit  court 
entered  a  mandatory  order  requiring  the 
ditch  to  be  filled  up  so  that  no  water  could 
pass  over  the  ridge  that  did  not  flow  over  it 
naturally.  On  appeal  from  this  judgment  to 
this  court  it  was  held  that  the  injunction 
should  have  prohibited  the  appellants  from 
cleaning  out  the  ditch,  or  from  reconstructing 
it  in  any  way  so  as  to  Increase  the  flow  of 
water  on  the  land  below  It,  and  that  it  was 
error  to  require  the  ditch  to  be  filled  up. 
See  Miller  v.  Hayden,  91  Ky.  215,  15  S.  W. 
243.  On  the  return  of  the  cause  a  judgment 
was  entered  in  that  action  pursuant  to  the 
mandate  of  this  court.  This  was  something 
over  two  years  after  the  entry  of  the  original 
judgment  requiring  the  ditch  to  be  filled  up. 
There  had  been  no  supersedeas  of  that  judg- 
ment, and,  In  obedience  to  It,  the  ditch  had 
been  filled  up  as  therein  required.  By  rea- 
son of  the  filling  up  of  the  ditch  under  the 
judgment,  the  water  which  had  passed 
through  it  from  appellee's  land  could  no 
longer  escape  In  this  way,  and  was  thrown 
back  on  It  After  the  ditch  had  been  opened 
to  the  extent  Indicated  by  the  judgment  en- 
tered in  obedience  of  the  opinion  of  this  court, 
appellee  brought  this  suit  for  damages  to  his 
land  from  the  closing  of  the  ditch  for  the 
two  years  It  had  remained  stopped  up  under 
the  judgment.  Appellants  pleaded,  in  de- 
fense of  the  action,  that  the  ditch  had  been 
stopped  up  in  obedience  to  the  order  of  the 
court,  and  relied  upon  that  judgment  as  a 
protection  to  them  for  damages  sustained  by 
reason  of  what  was  done  in  obedience  to  it, 
there  being  no  supersedeas.  They  did  not 
allege,  however,  that  appellee  was  party  or 
privy  to  the  case  In  which  the  judgment  was 
rendered,  and  the  court  sustained  a  demurrer 
to  this  plea.  There  was  then  a  trial,  and 
verdict  for  defendants,  which,  on  appeal  to 
this  court,  was  set  aside.  The  opinion  of  this 
court  pointing  out  that  the  judgment  pleaded 
was  no  bar,  because  it  was  not  averred  that 


appellee  was  party  or  privy  to  that  action. 
McCalllster  v.  Bridges  (Ky.)  40  S.  W.  70. 
There  was  no  cross  appeal  In  that  case,  and 
from  the  nature  of  the  case  there  could  be 
none;  so  the  only  question  before  the  court 
was  whether  there  had  been  a  fair  trial  be- 
fore the  jury.  Nothing  more  was  considered 
or  decided.  On  the  return  of  the  case  the 
defendant  tendered  an  amended  answer.  In 
which  he  set  out  that  Miller,  while  cleaning 
out  the  ditch,  was  acting  as  the  agent  and 
servant  of  appellee,  McAlister;  that  appellee, 
with  others,  employed  him  to  dig  the  ditch, 
and  knew  of  the  suit  testified  In  it  as  a  wit- 
ness, and  that  Miller  was  only  their  agent 
In  the  transaction.  The  court  below  refused 
to  allow  the  amended  answer  to  be  filed, 
holding,  In  effect  that  the  judgment  was  no 
protection  as  to  acts  done  under  it  though 
not  superseded.  There  was  then  another 
trial,  resulting  In  a  verdict  for  $1,000  in  favor 
of  appellee. 

The  main  question  arising  on  this  appeal  is 
as  to  the  effect  of  the  reversed  judgment  on 
acts  done  under  it  and  In  obedience  to  It  before 
its  reversal,  when  It  was  not  superseded.  In 
Preem.  Judgm.  §  482,  it  Is  said:  "But  a  sub- 
sisting judgment  though  afterwards  reversed, 
is  a  sufficient  justification  for  all  acts  done  by 
plaintiff  in  enforcing  it  prior  to  the  reversal. 
Thus,  If  the  defendant  be  taken  In  execution, 
the  subsequent  reversal  of  the  judgment  will 
not  render  the  plaintiff  liable  to  an  action  for 
false  Imprisonment;  for  the  act  of  Imprison- 
ment, when  directed  by  the  plaintiff,  was 
sanctioned  by  a  then  valid  judgment"  And 
in  section  104b  the  same  author  says:  "The 
ease  of  a  judgment  set  aside  for  irregularity 
differs  materially  from  that  of  one  reversed 
upon  appeal.  In  the  latter  case  the  error  for 
which  the  judgment  Is  ultimately  avoided  is 
Imputed  to  the  court  and  the  parties  are  not 
left  without  protection  for  the  acts  which  they 
have  done,  based  upon  the  judgment  and 
upon  their  confidence  in  the  correctness  of  the 
decisions  of  the  court"  The  same  principles 
are  laid  down  In  Black,  Judgm.  H  170,  353. 
In  Kaye  v.  Kean,  18  B.  Mon.  847,  Kean  ob- 
tained a  mandamus  against  Kaye,  which  he 
refused  to  obey,  and,  being  Imprisoned  for  dis- 
obedience, brought  suit  against  Kean,  upon  a 
reversal  of  the  judgment  awarding  the  man- 
damus, for  damages  for  his  Imprisonment 
His  petition  was  dismissed.  The  court  said: 
"The  judgment  of  the  circuit  court  ts  not  void, 
but  merely  erroneous.  •  •  •  So  long, 
therefore,  as  the  judgment  remained  In  force 
unsuspended  and  unreversed,  It  was  the  duty 
of  the  appellant  to  have  rendered  obedience 
to  It.  His  contumacy  subjected  him  to  be  pro- 
ceeded against  for  a  contempt  and  as,  there- 
fore, there  was  sufficient  cause  for  his  Im- 
prisonment, he  cannot  maintain  an  action 
therefor  against  the  appellee."  In  Clark  v. 
Rodes,  12  Bush,  16,  again  this  court  said:  "A 
judgment  is  a  final  and  conclusive  determina- 
tion of  the  rights  of  the  parties  to  the  litiga- 
tion, and  until  it  shall  be  reversed,  vacated,  or 
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modified  In  some  one  of  the  modes  provided 
by  law  the  parties  cannot  refuse  to  obey  It; 
nor  can  they,  by  subsequent  litigation,  Indem- 
nify themselves  against  its  legal  consequen- 
ces." In  Fraser's  Ex'r  v.  Page,  82  Ky.  78, 
an  executor  who  had  paid  ont  a  fund,  under  a 
Judgment  which  was  not  superseded,  and  aft- 
erwards reversed,  was  held  protected  by  It  for 
acts  done  in  obedience  to  it  while  in  force. 
The  same  ruling  was  made  in  McKee  v. 
Smith's  Adm'r,  6  Ky.  Law  Rep.  224;  Shultz 
v.  Beatty,  6  Ky.  Law  Rep.  662;  Sbowalter  v. 
Simmons,  5  Ky.  Law  Rep.  423;  Dudley  v. 
Beatty,  Id.  773.  These  cases  proceed  upon  the 
principle  that  what  was  lawful  when  done  does 
not  become  unlawful  by  reason  of  subsequent 
acts.  The  chancellor,  in  entering  the  Judg- 
ment In  the  case  referred  to,  did  not  act  as  the 
agent  of  either  of  the  parties.  The  judgment 
was  the  act  of  the  law.  Neither  party  could 
control  the  court,  and  neither  was  responsible 
for  his  actions.  The  law  constituted  a  tri- 
bunal to  determine  the  rights  of  the  parties. 
That  determination,  proceeding  from  a  power 
above  them,  was  in  no  sense  their  act  A 
■litigant  In  this  court  does  not  procure  the  judg- 
Saeit  entered  in  any  such  sense  as  to  render 
him  responsible  for  the  consequence  of  the 
judgment,  or  its  reversal  by  the  United  States 
^supreme  court.  We  have  been  referred  to  no 
case,  and  can  find  none,  where  an  action  for 
damages  has  been  sustained  upon  tbe  reversal 
of  a  judgment  for  acts  done  pursuant  to  it,  as 
for  tort.  The  fact  that  there  are  no  precedents 
for  such  recovery  seems  at  this  day  conclusive 
that  it  has  not  been  recognized  as  admissible 
by  either  the  bench  or  the  bar.  When  a  judg- 
ment is  reversed,  restitution  must  be  made  of 
all  that  has  been  received  under  it,  but  no  fur- 
ther liability  should  in  any  case  be  Imposed. 
The  case  of  Hays  v.  Griffith,  85  Ky.  875,  3  S. 
W.  431,  and  11  S.  W.  306,  Is  not  supported  by 
the  weight  of  authority,  and  cannot,  in  our 
judgment,  be  maintained  on  principle,  so  far 
as  it  lays  down  a  greater  liability.  The  quota- 
tion made  from  Freeman  on  Judgments  is  from 
a  sentence  omitted  altogether  in  the  last  edi- 
tion. Tbe  opinion  is  supported  only  by  some 
cases  in  Illinois  and  California,  and  is  contrary 
to  the  rule  followed  by  the  United  States  su- 
preme court  and  all  the  other  state  courts,  so 
far  as  we  have  seen.  It  is  also  in  conflict 
with  the  well-settled  rule  that  the  court,  in 
ordering  or  confirming  a  judicial  sale,  and  the 
commissioner,  in  making  it,  do  not  act  as  the 
agent  of  the  plaintiff.  Bank  of  U.  S.  v.  Bank 
of  Washington,  6  Pet.  0;  Rorer,  Jud.  Sales, 
it  1-12:  Forman  v.  Hunt,  8  Dana,  621.  Ap- 
peals may  be  taken  from  Judgments,  ordinari- 
ly, within  two  years,  but  sometimes  within 
five  or  twenty  years;  and  it  would  not  do  to 
hold  a  litigant  responsible  for  the  consequences 
of  an  erroneous  Judgment  under  such  circum- 
stances. The  object  in  having  trust  estates, 
including  those  of  decedents,  or  those  assigned 
for  tbe  payment  of  debts,  settled  in  equity 
under  the  direction  of  the  chancellor,  is  to  pro- 
tect the  parties  In  the  payment  of  the  money, 


as  well  as  to  secure  to  every  one  his  rights. 
A  creditor  with  a  small  claim,  who  moved  for 
a  distribution  of  the  fund,  would,  under  the 
rule  referred  to,  be  responsible  for  the  entire 
fund  upon  a  reversal  of  the  judgment,  al- 
though he  had  received  only  a  few  dollars  of 
it  Such  a  rule  would  destroy  all  confidence 
in  judgments  of  courts,  and  make  them  the 
prolific  parent,  in  many  cases,  of  ruinous  liti- 
gation. Our  system  of  courts  and  the  prin- 
ciples governing  them  are  derived  from  the 
common  law.  But  in  England  the  tribunal 
was  called  the  "curia"  or  "court,"  because  it 
was  held  by  the  king  himself  originally.  The 
Judgments  of  the  courts  read  as  the  judgments 
of  the  king,  and  when  he  ceased  to  hold  the 
court  in  person,  and  delegated  this  function  to 
one  of  his  officers,  the  character  of  the  judg- 
ment was  the  same.  Manifestly,  there  the 
subject  was  not  responsible  for  damages  for 
the  act  of  the  king.  In  this  country  the  power 
vested  in  the  king  vests  in  the  body  of  the 
people,  and  the  courts  sit  as  their  representa- 
tive. The  law,  from  principle  and  policy,  re- 
quires that  full  confidence  should  be  given  to 
their  Judgments  while  in  force.  It  tends  to 
prevent  the  troubles  incident  to  the  settlement 
of  disputes  by  the  act  of  the  parties,  often 
bringing  about  breaches  of  the  peace  or  blood- 
shed. It  Is  the  duty  of  every  good  citizen  to 
obey  the  mandates  of  the  law,  and  no  one 
should  incur  any  responsibility  by  doing  that 
which  it  was  his  duty  to  do.  It  Is  also  the 
duty  of  every  citizen  to  uphold  the  authority 
of  the  courts,  and  maintain  respect  for  their 
judgments;  and  when,  in  doing  this,  he  obeys 
a  judgment  of  the  court,  it  Is  a  sound  and  safe 
rule  that  no  liability  for  damages  should  arise 
therefrom.  The  case  of  Hays  v.  Griffith  Is 
disapproved  so  far  as  it  may  be  construed  to 
lay  down  a  different  rule. 

It  remains  to  determine  whether  appellee 
was  bound  by  the  original  judgment  while  it 
was  in  force.  In  Freem.  Judgm.  §  174,  the 
rule  is  thus  stated:  "Neither  the  benefits  of 
Judgments  on  the  one  side  nor  the  obliga- 
tions on  the  other  are  limited  exclusively  to 
parties  and  their  privies.  Or,  in  other  words, 
there  is  a  numerous  and  Important  class  of 
persons  who,  being  neither  parties  upon  the 
record  nor  acquirers  of  interest  from  those 
parties  after  the  commencement  of  the  suit, 
are  nevertheless  bound  by  the  judgment. 
Prominent  among  those  are  persons  on 
whose  behalf  and  under  whose  direction  the 
suit  is  prosecuted  or  defended  In  the  name  of 
some  other  person."  In  Herm.  Estop.  58  150- 
152,  it  is  Bald:  "One  who  is  benefited  by  the 
prosecution  of  an  action  of  which  he  has  no- 
tice is  to  be  regarded  as  a  party  in  interest, 
although  his  name  does  not  appear  therein. 
A  master  or  principal  is  In  privity  with  his 
servant  or  agent  when  the  latter  defends  an 
action  in  the  right  of  the  former,  and  a  judg- 
ment is  an  estoppel  to  a  renewal  of  the  prin- 
cipal or  master  in  the  suit  on  the  ground  that 
he  is  considered  the  real  party,  and  especially 
when  the  principal  expressly  or  impliedly  au- 
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thorized  or  ratified  the  acta  of  the  agsnt,  vir- 
tually rendering  him  a  party  to  the  proceed- 
ings Instituted  by  or  against  the  other.  In 
such  cases  the  technical  rule  that  a  Judgment 
can  only  be  admitted  between  the  parties  to 
the  record  or  their  privies  expands  so  as  to 
admit  it  when  the  same  question  has  been 
decided  and  judgment  rendered  between  par- 
ties responsible  for  the  acts  of  others." 
These  conclusions  are  sustained  by  Emery  v. 
Fowler,  63  Am.  Dec.  627;  Hill  v.  Bain  (R.  I.) 
23  Aa  44;  Bobbins  v.  City  of  Chicago,  4  Wall. 
672,— where  many  other  authorities  are  col- 
lected. This  subject  was  fully  considered  by 
this  court  in  the  case  of  Schmidt  v.  Bailway 
Co.,  99  Ky.  143,  35  S.  W.  135,  and  36  S.  W. 
168,  and  under  the  principles  settled  in  that 
opinion  and  In  the  previous  case  of  Warfleld 
v.  Davis,  14  B.  Mon.  33,  appellee  was  clearly 
bound  by  the  judgment  against  his  agent, 
Miller,  in  the  original  action.  That  action 
was  clearly  brought  to  settle  the  rights  of  the 
parties.  It  has  since  been  recognized  by 
them  as  settling  their  rights.  Appellee  brought 
no  suit  for  damages  for  the  filling  op  of  the 
ditch  until  that  Judgment  was  reversed,  and 
it  may  be  safely  assumed  that  he  would  not 
have  sued  at  all  if  that  judgment  had  been 
affirmed.  The  action  has  proceeded  upon  the 
assumption  of  both  parties  that  the  judgment 
in  that  case  finally  settled  their  rights,  and 
that  appellant  could  not  relitigate  here  the 
right  to  stop  up  the  ditch  entirely,  which  was 
determined  against  him  there.  But  the  estop- 
pel of  a  judgment  Is  always  mutual.  If  it 
binds  one  of  the  parties,  so  as  to  prevent  him 
from  showing  the  truth,  it  also  estops  the 
other.  If  the  judgment  referred  to  did  not 
bind  appellee  until  reversed,  then  it  consti- 
tuted no  estoppel  upon  appellant  In  this  ac- 
tion, and  he  might  have  shown  all  the  facts, 
and  had  the  jury  pass  on  the  question  of  fact 
determined  there.  Appellee  has  not  proceed- 
ed with  his  case  upon  this  theory,  but  both 
parties  have  recognised  the  judgment  in  the 
equity  case  as  settling  finally  their  rights  in 
the  ditch.  This  was,  we  think,  a  correct 
view  of  the  law.  The  Judgment  finally  ren- 
dered in  that  action  Is  conclusive  on  both 
parties  as  to  the  right  to  maintain  the  ditch; 
and  the  chancellor's  judgment,  until  reversed, 
was  equally  conclusive,  and,  not  having  been 
superseded,  neither  can  maintain  an  action 
against  the  other  for  acts  done  in  obedience 
to  it  while  it  was  in  force.  This  question 
was  not  before  the  court  on  the  last  appeal 
of  the  case,  and  what  was  said  then  must  be 
taken  In  reference  to  what  was  before  the 
court  There  was  no  plea  then  of  any  facts 
showing  that  appellee  was  party  privy  to  the 
judgment  relied  on  In  bar,  or  bound  thereby 
in  any  way.  These  facts  having  been  plead- 
ed on  the  return  of  the  case,  the  question  is 
now  before  the  court  for  the  first  time.  Then 
there  had  been  a  verdict  for  the  defendant 
There  was  no  cross  appeal,  and  could  be 
none,  and  the  only  question  was  whether 
there  had  been  a  fair  trial  under  the  issues 


presented.  The  rule  Is  well  settled  that  a 
question  not  in  issue,  though  passed  upon  in 
the  opinion  on  a  prior  appeal,  is  not  res  judi- 
cata on  a  subsequent  appeal,  where  the  Issue 
was  properly  made  by  pleadings  filed  after 
the  first  appeal  See  note  to  City  of  Hastings 
v.  Foxworthy  (Keb.)  34  Lawy.  Bep.  Ann.  344 
(s.  c.  63  X.  W.  953),  and  cases  cited.  Thus, 
in  O'Brian  v.  Com.,  6  Bush,  563,  it  was  held 
that  a  discharge  of  a  Juror  after  the  jury  was 
sworn,  without  the  defendant's  consent,  did 
not  operate  to  acquit  him.  But  when  this 
opinion  was  rendered  there  had  been  no  plea 
of  former  jeopardy.  On  the  return  of  the 
cause  to  the  lower  court  the  defendant  put  in 
this  plea,  and,  having  been  again  convicted 
on  a  second  appeal,  the  former  opinion  was 
held  not  to  conclude  the  question,  and  the  de- 
fendant was  discharged.  9  Bush,  333.  This 
rule  has  the  Indorsement  of  the  United  States 
supreme  court,  and  seems  to  us  sound,  and 
necessary  to  the  proper  administration  of  Jus- 
tice. Barney  v.  Railroad  Co.,  117  U.  S.  228. 
6  Sup.  Ct  654.  The  Judgment  complained  of 
is  therefore  reversed,  and  cause  remanded, 
with  directions  to  the  court  below  to  grant 
appellants  a  new  trial,  to  allow  the  amended 
answer  to  be  filed,  and  for  further  proceed- 
ings not  Inconsistent  with  this  opinion. 


HOOVES  et  al.  v.  HAWKS  et  aU 
(Court  of  Appeals  of  Kentucky.  April  26,  1899.) 

FRAUDULENT    CONVEYANCES  —  PREFERENCE 

OP  CREDITORS  -  HUSBAND  AND  WIFE  — 
RIGHTS  OP  WIPE  AS  AGAINST  HUSBAND'S 
CREDITORS. 

1.  A  sale  cannot  be  set  aside  as  fraudulent  a* 
to  creditors,  though  the  purpose  of  the  seller  to 
use  the  proceeds  in  paying  one  creditor  to  the  ex- 
clusion of  others  be  known  to  the  buyer;  the  only 
remedy  of  the  excluded  creditors  being  to  have 
the  transaction  declared  to  operate  as  an  assign- 
ment under  the  statute. 

2.  Where  a  grandfather  advanced  money  for 
his  granddaughter  for  the  purchase  of  a  stock  of 
goods  jointly  with  her  husband,  intending  to  re- 
tain in  himself  the  title  to  her  interest  in  trust 
for  her,  he  may  assert  that  interest  as  against 
the  husband's  creditors,  though  the  business  was 
conducted  in  the  husband's  name. 

Appeal  from  circuit  court,  Barren  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  E.  Hawks  and  others 
against  Samuel  L.  Hoover  and  others  to  en- 
force a  Judgment  and  to  set  aside  a  convey- 
ance as  fraudulent.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed. 

Balrd  &  Dickey,  Craddock  &  Sandridge,  and 
Sims  &  Covington,  for  appellants.  W.  L. 
Porter  and  Boles  &  Duff,  for  appellees. 

PAYNTER,  J.  The  evidence  In  this  case 
clearly  shows  that  J.  S.  Jordan,  the  grand- 
father of  Mattie  M.  Hoover,  furnished  $600- 
odd  for  her  in  purchasing  a  stock  of  merchan- 
dise in  connection  with  her  husband,  S.  L. 
Hoover;  that  the  business  was  carried  on  in 
the  name  of  S.  L.  Hoover;  that  the  public 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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was  not  aware  of  the  fact  that  the  grand- 
father had  furnished  for  his  granddaughter 
the  sum  stated  In  the  purchase  of  the  stock 
of  merchandise.  On  or  about  July  1,  1886,  S. 
L.  Hoover  and  his  wife  sold  to  Elijah  Hoover, 
a  brother  of  S.  L.  Hoover,  the  stock  of  mer- 
chandise which  was  Invoiced  at  $1,206.97. 
To  pay  for  the  stock  of  merchandise,  he 
agreed  to  pay  $375,  for  which  he  was  liable 
as  surety  for  his  brother,  S.  L.  Hoover,  to 
certain  attorneys,  and  in  writing  assumed  to 
pay  to  J.  Q.  Parker  $300,  the  sum  which  he 
had  loaned  S.  L.  Hoover  to  invest  in  the  stock 
of  merchandise,  and  to  pay  Mrs.  Hoover  for 
the  interest  which  she  claimed  in  the  stock 
of  merchandise.  He  gave  her  a  check  on  a 
bank  for  $600,  which  was  subsequently  paid. 
It  further  appears  that  on  January  1,  1895, 
S.  Ii.  Hoover  made  a  contract  with  one  Fant, 
by  which  be  purchased  from  him  real  prop- 
erty in  consideration  of  (in  round  numbers) 
$860.  He  did  not  have  the  money  with  which 
to  pay  for  the  land,  and  J.  S.  Jordan  advanced 
the  money  for  that  purpose,  and  he  executed 
his  notes  to  him  to  secure  him  In  the  payment 
of  the  money  thus  advanced.  The  deed  from 
Fant  and  wife  to  S.  L.  Hoover  recited  the 
fact  that  Jordan  had  furnished  the  money  to 
pay  for  the  land,  and  a  lien  was  retained 
thereon  to  secure  him  in  Its  payment.  About 
the  time  (a  little  after)  Elijah  Hoover  pur- 
chased the  merchandise,  Mrs.  Hoover,  her 
husband,  and  her  grandfather,  Jordan,  made 
a  contract  by  which  Jordan  accepted  the  $600 
check  given  by  Elijah  Hoover  to  Mrs.  Hoover 
and  a  certain  tract  of  land  (or  its  proceeds), 
which  he  had  previously  given  Mrs.  Hoover, 
in  satisfaction  of  the  notes  which  he  held  of 
S.  L.  Hoover,  executed  for  the  purchase  mon- 
ey. This  arrangement  was  made  in  consid- 
eration that  the  deed  which  Fant  made  Hoo- 
ver (but  had  never  been  acknowledged  or  re- 
corded) should  be  canceled,  and  a  deed  made 
by  Fant  and  wife  to  Mrs.  Hoover  for  the  land. 
About  the  middle  of  January,  1895,  It  was 
claimed  that  S.  L.  Hoover  made  an  assault 
upon  the  appellee  Mary  E.  Hawks,  and  she 
instituted  an  action  against  him  to  recover 
damages  therefor,  a  trial  of  which  resulted  In 
a  verdict  and  judgment  against  him  for  $1,- 
000.  An  execution  issued  upon  the  judg- 
ment, and  a  return  of  no  property  found  was 
made  thereon,  and  this  action  was  instituted 
to  have  adjudged  fraudulent  the  sale  of  the 
merchandise  to  Elijah  Hoover  and  the  trans- 
action with  reference  to  the  Fant  land.  This 
action  is  not  for  the  purpose  of  having  the 
court  adjudge  that  the  sale  of  the  merchan- 
dise and  the  transaction  with  reference  to  the 
land  were  a  preferential  act,  under  the  stat- 
ute of  1856.  It  Is  Insisted  that  S.  L.  Hoover 
sold  his  merchandise  and  entered  Into  the 
other  transaction  for  the  fraudulent  purpose 
to  cheat  and  hinder  the  appellee  in  the  col- 
lection of  her  Judgment   The  evidence  in  this 


case  tends  to  establish  the  fact  that  the  value 
fixed  upon  the  stock  of  merchandise  was  fair 
and  that  Elijah  Hoover  paid  it.  He  paid  the 
debt  of  $375  to  the  attorneys  which  he  as- 
sumed to  pay,  except,  perhaps,  $15,  which  he 
Is  still  obligated  to  pay,  and  he  assumed  In 
writing  to  pay  the  Parker  debt,  which  the 
proof  in  the  case  leaves  no  doubt  was  a  valid 
and  just  debt  of  S.  L.  Hoover.  The  most 
that  can  be  said  with  reference  to  the  sale  of 
the  merchandise  to  pay  those  debts  was  the 
purpose  upon  the  part  of  S.  L.  Hoover  to  pay 
them  in  preference  to  any  judgment  which  the 
appellee  might  recover  against  him,  for  at 
the  time  of  the  transaction  she  had  not  re- 
covered a  judgment  against  him.  A  sale  can- 
not be  set  aside  because  a  debtor  sells  his 
property  for  the  purpose  of  paying  debts, 
though  he  apply  the  proceeds  in  a  preferen- 
tial way  to  his  creditors.  When  such  Is  the 
case,  the  remedy  of  a  creditor  who  suffers  by 
such  preferential  act  is  to  institute  a  salt  to 
have  It  treated  as  an  assignment  for  the 
benefit  of  all  the  creditors.  A  debtor  may 
sell  property  to  pay  one  creditor  in  preference 
to  another,  and  a  knowledge  of  such  Intention 
by  the  purchaser  will  not  vitiate  his  pur- 
chase. Brown  v.  Smith,  7  B.  Mon.  364.  Such 
a  transaction  can  only  be  attacked  under  the 
act  of  1856.   Beatty  v.  Dudley,  80  Ky.  381. 

It  is  not  even  suggested  in  this  record,  much 
less  proven,  that  J.  S.  Jordan  did  not  have  the 
ability  to  supply  bis  granddaughter  with  mon- 
ey to  purchase  an  interest  In  the  stock  of  mer- 
chandise and  the  son-in-law  the  money  with 
which  to  buy  the  Fant  land.  It  Is  admitted 
by  the  pleadings  that  he  is  a  wealthy  man. 
We  see  nothing  in  this  record  to  suggest  that 
he  lacks  integrity  or  bad  a  desire  to  do  any- 
thing except  to  protect  his  granddaughter  In 
what  he  conceived  to  be  her  legal  rights.  He 
charged  his  children  and  grandchildren  with 
advancements  which  he  made  them  and  al- 
ways retained  the  title  to  the  property  given 
them,  and  It  Is  evident  that  he  endeavored  to 
retain  in  himself,  in  trust  for  his  granddaugh- 
ter, the  interest  which  he  purchased  in  the 
stock  of  merchandise,  and  he,  the  grand- 
daughter, and  S.  L.  Hoover  believed  that  the 
wife  had  an  Interest  In  the  stock  of  merchan- 
dise to  the  extent  of  $600  at  the  time  Elijah 
Hoover  purchased  It  If  the  grandfather 
held  such  an  Interest  In  trust  for  the  grand- 
daughter as  could  be  asserted  as  against  a 
creditor  of  S.  L.  Hoover,  then,  of  course,  the 
appellee  could  not  complain  at  the  sale  of  her 
Interest  In  the  merchandise  to  Elijah  Hoover. 
We  are  of  the  opinion  that  he  held  such  an 
interest  In  trust  for  the  granddaughter.  If 
that  be  true,  then  she  bad  the  right  to  receive 
the  check  and  invest  It  In  the  land  as  she  did 
do.  It  appears  that  S.  L.  Hoover  had  not 
paid  anything  on  the  land  himself.  The  judg- 
ment is  reversed  for  proceedings  consistent 
with  this  opinion. 
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PRITCHETT  t.  HAPE  et  aU 

(Court  of  Appeals  of  Kentucky.  June  7,  1899.) 

VENDOR  AND  PURCHASER  —  LIEN  —  LIABILI- 
TY OF  PURCHASER  AS  ASSIGNOR  OF 
NOTE — DILIGENCE  REQUIRED. 

1.  Where  notes  are  assigned  by  the  purchaser 
to  the  vendor  as  consideration  for  land,  the  lien 
retained  in  the  deed  secures  only  the  implied 
liability  of  the  purchaser  as  assignor,  and,  when 
he  is  released  from  such  liability,  the  lien  is  dis- 
charged. 

2.  A  delay  of  more  than  four  months  to  hare 
execution  issued  on  a  judgment  on  an  assigned 
note  discharged  the  assignor  from  liability. 

3.  The  fact  of  the  obligor's  insolvency  is  not 
sufficient  to  fix  the  assignor's  liability,  but  the 
assignee  must,  with  due  diligence,  obtain  a  re- 
turn of  no  property. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Green  W.  Prltchett  against  Louis 
Hape  and  others  to  enforce  a  vendor's  lien. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Montgomery  Merritt,  for  appellant  Yea- 
man  &  Lockett,  for  appellees. 

BURNAM,  J.  On  the  21st  day  of  August, 
1893,  appellant  sold  and  conveyed  to  appellee 
a  store  house  and  lot  of  ground  in  the  town 
of  Corydon,  Ky.  The  consideration  was  $1,- 
800,  |1,500  of  which  being  represented  by 
four  land  notes  executed  to  appellee  by  one 
J.  M.  Pendleton,  and  due,  respectively,  in  Jan- 
uary, 1894,  1895,  1896,  and  1897.  Each  of 
these  notes  bears  this  indorsement:  "I  assign 
within  note  to  Green  W.  Prltchett,  as  per  deed 
to  me  of  this  date,  August  21, 1893."  For  the 
balance  of  the  puchase  money  appellee  execut- 
ed his  three  promissory  notes  of  ?100  each,  and 
the  deed  to  Hape  retains  a  lien  on  the  land 
for  the  purchase  money.  Appellee  paid  his 
three  notes,  and  this  litigation  arises  from 
the  Pendleton  notes.  Appellant  sued  Pendle- 
ton on  the  first  note  at  Its  maturity,  and,  de- 
fense being  interposed,  the  case  was  continued 
until  the  second  note  fell  due,  in  1895;  and  at 
the  January  term,  in  1895,  he  took  a  personal 
judgment  on  the  two  notes,  aggregating  $700, 
with  Interest,  appellee  being  a  party  to  said 
suit.  By  consent  a  judgment  was  rendered  to 
sell  the  tract  of  land  as  a  whole  to  pay  the 
four  notes,  and  It  was  purchased*' by  plaintiff 
for  the  sum  of  1801.06,  being  less  than  the 
amount  of  the  two  first  notes,  with  costs,  on 
the  26th  day  of  August,  1895.  This  sale  was 
confirmed,  and  the  land  conveyed  to  plaintiff 
at  the  January  term,  1896.  Appellant  obtain- 
ed a  judgment  against  Pendleton  for  the  note 
due  January  1,  1896,  at  the  January  term, 
1896,  and  also,  by  consent  of  Pendleton,  for 
the  note  due  January  1,  1897,  and  on  the  17th 
day  of  November  thereafter  had  execution  of 
fieri  facias  issued  thereon,  which  directed  the 
sheriff  of  Henderson  county,  being  the  county 
in  which  the  land  was  situated,  and  the 
sheriff  of  Daviess  county,  to  which  last-named 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


county  Pendleton  had  moved  since  the  rendi- 
tion of  the  judgment,  and  both  executions  were 
returned  no  property  found  by  the  sheriffs  to 
whom  they  were  directed.  Thereupon  appel- 
lant, upon  the  3d  day  of  December,  1896,  in- 
stituted this  action,  seeking  to  enforce  his  lien 
on  the  store  house  sold  appellee  for  the  balance 
remaining  unpaid  after  the  sale  of  the  Pendle- 
ton land,  alleging  that  Pendleton  had  no  prop- 
erty in  either  county  subject  to  execution  at 
any  time  after  the  rendition  of  the  judgment, 
and  had  remained  wholly  insolvent  from  that 
date.  Appellee,  by  way  of  defense,  says  that 
appellant  took  the  four  notes  of  Pendleton  as 
a  cash  payment  without  recourse,  but  that  by 
mistake  and  oversight  the  assignment  was 
not  In  accordance  with  agreement  He  also 
pleads  that  appellant  lost  recourse,  if  he  ever 
had  any,  by  his  failure  to  promptly  sue  out 
executions  of  the  judgment  rendered  in  Jan- 
uary, 1896,  for  the  two  last  notes.  Appellant's 
reply  denies  that  the  notes  were  assigned  with- 
out recourse,  or  that  be  has  lost  such  recourse 
by  failure  to  use  diligence,  relying  upon  the 
^incontroverted  allegation  that  Pendleton,  the 
payee,  was  insolvent,  and  that  appellee  was 
not  prejudiced  by  the  failure  to  sue  out  execu- 
tions promptly  upon  the  judgment  rendered  in 
1896.  The  case  being  called  for  trial,  the  court 
on  its  own  motion,  ordered  an  issue  out  of 
chancery  and  had  a  jury  impaneled  to  pass 
upon  this  question:  "Did  Prltchett  in  the 
sale  of  the  house  and  lot  in  Corydon,  agree  to 
accept  the  notes  of  Pendleton  as  payment  and 
to  look  to  Pendleton  and  the  land  alone  for 
which  the  notes  were  given  for  their  satisfac- 
tion?" The  jury  found  for  defendant  and 
subsequently  the  court  rendered  a  judgment 
in  conformity  with  that  verdict,  and  dismissed 
the  petition.  Appellant  now  insists  that  the 
verdict  of  the  Jury  was  palpably  against  the 
weight  of  the  evidence  on  the  question  of  the 
assignment  and  that  the  court  erred  to  his 
prejudice  In  holding  that  his  recourse  on  the 
land  sold  appellee  was  lost  by  failure  to 
promptly  sue  out  an  execution  against  an  In- 
solvent party.  And  it  is  Insisted  that  the  lien 
retained  in  the  deed  made  to  appellee  to  secure 
the  payment  of  the  assigned  notes  recited,  as 
part  of  the  unpaid  purchase  money,  may  be 
enforced  against  the  property,  even  if  recourse 
against  the  assignor  has  been  lost 

The  first  question  to  be  considered,  and  one 
which  is  really  decisive  of  the  case,  la,  did 
appellee  assign  the  notes  of  Pendleton  to  ap- 
pellant without  recourse?  This  question  of 
fact  has  been  passed  upon  both  by  the  jury 
under  the  issue  out  of  chancery  and  subse- 
quently by  the  chancellor,  and  this  would 
seem  to  be  decisive  of  the  question.  Appellee 
testifies  that  appellant  agreed  to  take  the  Pen- 
dleton notes  without  recourse,  and  he  is  cor- 
roborated in  this  statement  by  the  testimony 
of  his  son,  and  more  strongly  by  his  uncon- 
tradicted statement  that  this  property  was 
offered  to  him  by  a  former  owner,  shortly 
before  his  purchase  from  appellant  for  $1,600 
cash,  and  that  he  refused  to  give  it;  and  parol 
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evidence  was  competent  to  establish  the  fact 
that  the  notes  were  taken  without  recourse, 
notwithstanding  the  fact  that  they  were  trans- 
ferred by  written  assignment  In  the  usual  form 
(see  Butler  v.  Suddeth,  6  T.  B.  Mon.  642); 
and  while  there  is  some  conflict  in  the  testi- 
mony on  this  point,  and  appellant  is  sustained 
In  his  contention  by  the  language  of  the  as- 
signment still,  as  the  jury  and  chancellor  both 
beard  the  witnesses  testify,  we  think  that  their 
finding  on  this  question  should  not  be  dis- 
turbed. •  r 

As  to  the  other  question,  appellee  by  his  as- 
signment guarantied  the  genuineness  of  the 
notes,  and  that  the  amount  thereof  could  be 
made  out  of  Pendleton  by  the  exercise  of 
proper  diligence,  and  the  Hen  retained  In  the 
deed  only  secured  this  implied  liability.  It 
was  held  in  Green  v.  Cummins,  14  Bush,  174, 
that:  "The  assignee  of  a  note  taken  In  part 
payment  for  land  must  use  due  diligence  to 
collect  it,  in  order  to  preserve  his  lien  retained 
In  his  deed,  as  against  the  vendee,  who  made 
the  payment  by  the  assignment  of  the  note; 
that  the  lien  retained  by  the  vendee  exists,  In 
such  case,  only  so  long  as  the  assignor  re- 
mains liable  on  his  assignment."  The  under- 
taking on  the  part  of  appellant  when  he  ac- 
cepted the  notes,  with  appellee's  assignment  as 
partial  payment  for  the  purchase  price  of  his 
house  and  lot,  was  that  he  would  pursue  the 
proper  legal  and  equitable  remedies  against 
the  obligor  therein  in  order  to  collect  them, 
and  that  when  these  remedies  bad  been  ex- 
hausted, and  the  debt  was  still  unsatisfied,  ap- 
pellee would  be  liable.  The  judgment  in  this 
case  was  obtained  in  January,  and  appellant 
alleges  in  his  petition  that  no  execution  was 
Issued  thereon  until  the  following  November; 
bat  in  his  reply  this  averment  is  corrected, 
and  he  says  execution  issued  in  May.  No  ex- 
planation is  given  for  this  long  delay  in  suing 
out  execution,  and  the  fact  that  Pendleton  was 
Insolvent  does  not  affect  the  diligence  re- 
quired of  him.  This  question  arose  in  the 
case  of  Francis  v.  Gant,  80  Ky.  190,  and  the 
court  in  that  case  said:  "In  establishing  the 
role  creating  the  implied  liability  of  the  as- 
signor, a  corresponding  duty  was  made  to  rest 
upon  the  assignee,  and  that  was  to  coerce  by 
salt  the  payment  of  a  debt  assigned,  and  to 
use  proper  diligence  In  its  prosecution.  When 
this  is  done,  the  assignee's  cause  of  action 
arises,  and  such  a  record  is  not  only  evidence 
of  the  liability  of  the  assignor,  but  it  is  the 
foundation  of  the  assignee's  right  of  recovery; 
•  *  *  that  the  fact  of  insolvency  existing 
not  only  at  the  time  of  the  assignment,  but 
continuously  since  that  time,  did  not  constitute 
a  cause  of  action  or  authorize  a  recovery 
against  the  assignor;  that  the  liability  of  the 
assignor  could  only  be  fixed  by  obtaining  with 
due  diligence  a  return  of  no  property."  And 
the  diligence  required  to  hold  the  assignor  is 
that  suit  should  be  instituted  at  the  first  term 
after  the  debt  falls  due,  prosecuted  to  judg- 
ment, and  that  an  execution  should  issue  there- 
on in  due  course.  If  there  is  no  personal  11- 
81  S.W.-39 


ability  on  the  part  of  appellee  to  pay  the  debt, 
and  no  judgment  of  law  can  be  obtained 
against  him,  it  necessarily  follows  that  his 
property  cannot  be  subjected  thereto,  as  the 
lien  retained  on  the  property  is  only  a  collateral 
to  the  personal  covenant  When  the  personal 
obligation  dies,  the  lien  is  discharged.  See 
Vandlver  v.  Hodge,  4  Bush,  538;  Yeates  v. 
Weeden,  6  Bush,  438;  Pack  v.  Carder,  4  Bush, 
121.  For  reasons  indicated,  the  judgment  is 
affirmed. 


LEBUS  v.  BOSTON  et  aU 
(Court  of  Appeals  of  Kentucky.  June  7,  1899.) 

BASEMENTS— IMPLIED  RESERVATION  OF  PASS- 
WAY— WAIVER  BY  VERBAL  AGREEMENT. 
Though  the  law  might  imply  the  reservation 
of  an  existing  notorious  and  open  passway  "as  a 
way  of  necessity"  over  land  conveyed  for  the 
benefit  of  land  retained  by  the  vendor,  yet  the 
vendor  may,  by  verbal  agreement  waive  such 
right  of  way. 

Appeal  from  circuit  court  Harrison  county. 

"Not  to  be  officially  reported." 

Action  by  Clarence  Lebus  against  Margaret 
A.  Boston  and  others  to  recover  damages  for 
the  obstruction  of  a  passway,  and  to  enjoin 
defendants  from  further  interference  with 
plaintiff's  use  of  the  passway.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Blanton  &  Berry,  for  appellant.  Collier  & 
Dedman,  for  appellees. 

DURHAM,  J.  This  action  was  brought  by 
appellant  against  appellees  to  recover  dam- 
ages for  obstructing  a  passway  leading  from 
a  public  highway  over  lands  of  appellees  to 
those  of  appellant  and  to  enjoin  the  further 
Interference  of  the  use  of  said  passway  by 
appellant  The  facts  necessary  to  be  stated, 
and  about  which  there  seems  to  be  no  dis- 
pute, are  these:  In  November,  1871,  Henry 
Cox  and  his  wife  conveyed  to  Charles  Ann 
Cosby,  for  life,  with  the  remainder  to  her 
children,  a  tract  of  80  acres  of  land,  and 
subsequently,  in  November,  1872,  the  same 
grantors  conveyed  to  Judge  Redmond,  the 
father  of  Mrs.  Cosby,  a  tract  of  103  acres  of 
land,  which  was  located  between  the  80  acres 
conveyed  to  Mrs.  Cosby  and  the  public  road. 
There  was  no  passway  to  or  from  the  80 
acres  conveyed  to  Mrs.  Cosby  and  her  chil- 
dren to  the  public  highway,  and  in  the  fall 
of  1872  Redmond  gave  to  his  daughter  a 
passway  over  his  tract  and  Mrs.  Cosby  and 
her  family  used  this  passway  over  the  103 
acres  until  the  death  of  her  father,  Judge 
Redmond,  from  whom  she  inherited  the  103 
acres.  On  the  14th  day  of  November,  1890, 
Mrs.  Cosby  and  her  husband  sold  and  con- 
veyed by  general  warranty  deed  the  tract  of 
103  acres  to  N.  W.  Frazler,  which  deed  con- 
tained this  reservation:  "The  first  party  Is 
to  give  possession  March  1,  1891,  and  it  is 
further  understood  that  the  80  acres  above 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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named  1b  to  bear  its  part  of  expenses  as  to 
gate,"  eta,  "to  the  said  80  acres  by  the  pass- 
way."  A  short  time  thereafter,— in  Decem- 
ber, 1890,— Frazier  also  purchased  the  80 
acres  deeded  to  Mrs.  Cosby  and  her  children, 
which  were  sold  under  a  Judgment  of  the 
Harrison  circuit  court;  thus  becoming  the 
owner  In  fee  simple  of  both  tracts  of  land, 
which  he  continued  to  own  until  the  24th 
of  February,  1896,  when  he  sold  and  con- 
veyed by  general  warranty  deed  93.54  acres 
of  the  land  to  appellee  Margaret  Ann  Boston. 
Frazier  died  in  1897,  and  on  the  2d  day  of 
October,  1897,  his  heirs  sold  and  conveyed 
the  remainder  of  the  188  acres,  consisting  of 
90.11  acres,  to  appellant  It  is  alleged  and 
shown  by  the  proof  that  during  the  rime 
that  Frazier  was  the  owner  of  both  tracts 
of  land  he  used  the  passway  to  get  to  the 
80-acre  tract.  The  land  conveyed  to  Mrs. 
Boston  Included  that  portion  of  the  103  acres 
occupied  by  the  passway,  but  there  was  no 
reservation  thereof  in  the  deed  to  her,  while 
In  the  conveyance  of  the  residue  by  the  heirs 
of  appellant  this  passway  was  expressly  con- 
veyed. It  Is  alleged  by  appellee  that  at  the 
time  of  the  sale  and  conveyance  of  the  93.54 
acres  by  Frazier  to  her  It  was  expressly 
agreed  and  understood,  and  was  a  part  of  the 
consideration  for  said  conveyance,  that  no 
passway  should  remain  over  the  land  sold 
to  her  In  favor  of  the  residue  of  the  tract 
retained  by  the  vendor.  This  averment  Is 
denied,  but  is  proven  by  W.  R.  Gregory; 
and  Durbln  (who  examined  the  title  of  this 
land  for  Mrs.  Boston)  testifies  that  It  was 
agreed  that  there  was  to  be  no  passway  over 
the  land,  and  that  Frazier  stated  that  there 
was  no  necessity  for  such  passway,  as  he  had 
another  outlet  to  another  pike,  and  other 
ways  to  get  out;  and  that  It  was  only  with 
this  understanding  that  Mrs.  Boston  accepted 
the  deed.  In  1890  the  unity  of  possession  and 
title  to  both  tracts  was  in  Frazier,  and  con- 
tinued in  him  uninterruptedly  until  the  sale, 
In  1896,  to  appellee.  It  Is  the  contention  of 
appellee  that  Frazier  could  not  have  an  ease- 
ment in  his  own  land,  as  the  uses  of  an  ease- 
ment are  covered  by  the  general  right  of 
ownership;  that  the  easement  was  merged 
and  suspended  In  the  larger  estate;  and,  hav- 
ing sold  and  conveyed  that  portion  of  the 
boundary  occupied  by  the  passway  by  un- 
qualified grant,  there  Is  no  Implied  reserva- 
tion of  the  use  of  it  for  the  benefit  of  the 
grantor.  While  on  the  other  hand,  it  is  con- 
tended by  appellant  that  as  Frazier,  during 
the  time  that  he  was  the  owner  of  both 
tracts  of  land,  continuously  used  the  pass- 
way  over  the  108  acres  in  traveling  to  and 
from  the  80-aere  tract,  and  at  the  time  of 
the  sale  it  was  notorious,  visible,  and  well 
marked,  and  the  purchaser  took  subject  to 
Its  continued  use,  without  express  reserva- 
tion to  that  effect,  the  parties  are  presumed 
to  contract  In  reference  to  the  condition  of 
the  property  at  the  time  of  the  sale;  and 
neither  has  the  right,  by  altering  arrange- 


ments then  openly  existing,  to  change  materi- 
ally the  relative  value  of  the  respective  parts, 
—relying  upon  Jones,  Easem.  f  141.  The 
legal  question,  then,  Is,  does  the  law  attach 
to  the  unqualified  grant  from  Frazier  to 
Boston  of  the  93-54  acres,  which  includes  the 
whole  of  this  passway,  an  Implied  reserva- 
tion of  the  use  of  it  tor  the  benefit  of  the 
90.11  acres  which  ha  stiR  retained?  An  ex- 
amination of  this  question  shows  that: 
"There  is  a  general  concurrence  of  authority, 
both  in  England  and  in  this  country,  in  sup- 
port of  the  proposition  that  on  the  grant  by 
the  owner  of  a  tenement  of  part  of  that  tene- 
ment as  it  is  then  used  and  enjoyed  there 
will  pass  to  the  grantee  those  easements 
which  are  necessary  to  the  reasonable  en- 
joyment of  the  property  granted,  and  which 
have  been  and  ate  at  the  time  of  the  grant 
used  by  the  owner  of  the  entirety  for  the 
benefit  of  the  part  granted;  but  upon  the  ques- 
tion whether,  upon  such  a  grant,  the  law  will 
ingraft  reservation  of  such  easements  in  favor 
of  the  part  retained  by  the  grantor,  the  au- 
thorities, until  quite  recently,  have  been  very 
conflicting,"  but  the  latter  cases  bold  that 
"if  the  grantor  intends  to  reserve  any  right 
from  the  right  of  any  tenements  granted  it 
is  his  duty  to  reserve  it  expressly  In  the  grant 
and  to  this  the  only  exception  is  ways  or  ease- 
ments of  necessity."  See  Mitchell  v.  Seipei, 
53  Md.  262,  and  cases  cited;  Strohmier  v. 
Leahy  (Ky.)  9  8.  W.  238.  All  the  text  writers 
and  decisions  have  drawn  a  distinction  be- 
tween implied  grants  and  Implied  reserva- 
tions. Jones,  In  his  work  on  Easements,  dis- 
cusses this  difference  in  chapter  3,  citing 
numerous  decisions,  and  states  the  general 
rule  to  be  that,  "where  one  conveys  a  part 
of  his  estate,  he  impliedly  grants  all  those 
apparent  or  visible  easements  upon  the  part 
retained  which  were  at  the  time  used  by  the 
grantor  for  the  benefit  of  the  part  convey- 
ed, and  which  are  reasonably  necessary  for 
the  use  of  that  part"  (see  section  129),  but 
holds  that:  "There  is  no  Implied  re  serration 
of  an  easement  In  case  one  sells  a  part  of 
his  land  over  which  he  has  previously  exer- 
cised a  privilege  in  favor  of  the  land  he  re- 
tains unless  the  burden  is  apparent,,  continu- 
ous, and  strictly  necessary  for  the  enjoyment  of 
the  land  retained.  A  grantor  cannot  derogate 
from  his  own  grant,  and.  as  a  general  role, 
he  cannot  retain  a  right  over  a  portion  of 
his  land  conveyed  absolutely  only  by  express 
reservation.  Thus,  if  a  man  makes  a  lane 
across  one  farm  to  another,  which  he  is  ac- 
customed to  use,  and  then  conveys  the  farm 
without  reserving  a  right  of  way,  it  is  clearly 
gone.  A  man  cannot  after  he  has  absolutely 
conveyed  his  land,  still  retain  the  use  of  it 
for  any  purpose,  without  an  express  reserva- 
tion. It  Is  only  In  the  cases  of  the  strictest 
necessity  that  the  principle  of  implied  reser- 
vation can  be  invoked."  See  section  136. 
The  fact  that  one  has  been  In  the  habit  of 
using  certain  land  In  connection  with  his 
adjoining  premises  does  not  create  an  ease- 
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ment  upon  the  first-named  land,  which,  upon 
a  conveyance  of  that  land  without  words  of 
exception  or  reservation,  will  be  annexed  to 
such  other  premises.  But  there  are  numer- 
ous exceptions  to  this  rule,  and  the  author 
refers  to  the  case  of  a  man  having  a  field, 
which  he  does  not  sell,  in  the  midst  of  land 
which  he  sells.  Of  course,  it  is  Implied  that 
he  intends  to  have  the  power  of  using  the 
field  not  sold,  and  not  to  give  the  exclusive 
right  or  control  over  It  to  the  person  to  whom 
he  sells  the  surrounding  land;  and  a  way 
over  that  Is  said  to  be  a  way  of  necessity, 
and  that  Is  reserved  without  express  words, 
as  implied  reservation.  It  seems  to  us,  un- 
der the  facts  of  this  case,  that  at  the  time 
Frailer  sold  the  land  to  appellee,  if  nothing 
had  been  said  on  the  subject  of  a  passway, 
the  law  would  have  Implied  a  reservation  of 
the  existing  notorious  and  open  passway  "as 
a  way  of  necessity"  for  the  benefit  of  the 
land  reserved,  but  It  is  In  the  proof  that 
this  very  question  was  a  matter  of  considera- 
tion between  Frazier  and  appellee,  and  that 
Frazier  expressly  agreed  to  surrender  all 
rights  thereunder,  and  that  appellee  refused 
to  purchase  on  any  other  condition.  This 
testimony  is  not  successfully  contradicted  or 
Impeached,  and  it  Is  not  objectionable  on  the 
ground  that  It  varies  from  the  terms  of  the 
deed;  but,  on  the  contrary,  It  is  not  in  con- 
flict with  the  conveyance.  Mr.  Jones,  in  his 
work  on  Basements  (section  S21),  lays  It  down 
as  a  principle  that  "a  purchaser  Is  not  en- 
titled to  a  way  of  necessity  In  case  he  has 
agreed  with  his  grantor,  even  verbally,  not 
to  claim  a  way."  And  in  the  case  of  Ewert 
v.  Burtls  (N.  J.  Ch.)  12  Atl.  883,  it  was  held 
that:  "Where  a  bill  was  filed  to  secure  a 
way  of  necessity,  It  appeared  that  at  the 
time  of  the  purchase  a  way  of  necessity  would 
have  passed  as  an  incident,  except  that  the 
grantor  refused  to  sell  if  the  grantee  was 
to  have  the  right  of  way  over  his  land;  that 
the  grantee  declared  there  was  no  occasion 
for  such  right  of  way,  because  he  could 
have  one  over  a  railroad  company's  lands  to 
a  highway;  that  the  conveyance  was  made, 
and  that  the  grantee  had  a  license  to  pass 
over  the  railroad  company's  lands,  which 
license  was  subsequently  revoked.  It  was 
held  that  the  court  would  not  aid  the  com- 
plainant in  establishing  a  way  of  necessity 
by  issuing  a  preliminary  Injunction."  And 
certainly,  if  a  purchaser  could  verbally  waive 
a  way  of  necessity  by  implied  grant,  there 
Is  much  greater  reason  why  a  grantor,  who 
seeks  to  retain  a  way  of  necessity  by  Implied 
reservation,  should  lose  his  right  of  such  way 
by  verbal  agreement  with  the  purchaser. 
The  permissive  use  sf  this  passway  by  Fra- 
zier subsequent  to  his  sale  to  appellee  did  not 
have  the  effect  to  vest  in  him  any  legal  title 
thereto.  The  testimony  shows  that  appel- 
lant has  access  to  a  public  road  over  his  lands 
in  another  direction,  and  certainly  after  the 
acquisition  of  the  land  the  passway  could 
not  be  claimed  as  one  of  necessity.  But  upon 


the  whole  case  we  are  disposed  to  think  that 
Frazier  voluntarily  surrendered  his  right  to 
the  passway  over  the  land  In  question,  and 
that  appellant  cap  have  no  higher  or  better 
right  than  belonged  to  him.  For  these  rea- 
sons the  judgment  is  affirmed. 


STANDARD  FURNITURE  CO.  v.  STAN- 
LEY.! 

(Court  of  Appeals  of  Kentucky.  June  8,  1899.) 

APPEARANCE— GENERAL  DEMURRER. 

By  filing  a  general  demurrer  to  the  petition 
at  the  same  time  he  filed  a  special  demurrer  to 
the  jurisdiction,  defendant  entered  his  appear- 
ance, and  waived  objection  to  the  jurisdiction  of 
his  person. 

Appeal  from  circuit  court,  Greenup  county. 

"Not  to  be  officially  reported." 

Action  by  J.  M.  Stanley  against  the  Stand- 
ard Furniture  Company  to  recover  damages 
for  breach  of  contract  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

B.  F.  Bennett,  for  appellant   W.  J.  Worth- 
Ington  and  A  E  Cole  &  Son,  for  appellee. 

WHITE,  J.  In  April,  1896,  the  appellee 
and  appellant  entered  into  an  agreement  by 
which  appellee  was  employed  to  cut,  peel, 
cure,  and  load  on  the  cars  all  the  tanbark  on 
a  certain  parcel  of  land  in  Greenup  county. 
In  June,  1896,  this  action  was  brought  by  ap- 
pellee, in  which  he  sought  to  recover  $915. 
made  up  of  these  items:  (300  for  cutting  and 
peeling  the  bark  at  $1  per  cord;  $450  as 
profit  he  would  have  made  under  the  con- 
tract in  hauling,  and  $215 'loss  on  appellee's 
teams  being  out  of  employment  Appellant 
filed  answer  and  counterclaim  after  a  gen- 
eral demurrer  to  the  petition  and  special  de- 
murrer to  the  jurisdiction  of  the  court  had 
been  overruled.  The  answer  admitted  the 
contract,  and  admitted  that  appellee  had  cut 
peeled,  and  cured  tanbark  under  the  agree- 
ment, but  denied  that  the  quantity  had  ex- 
ceeded 150  cords,  and  then  pleaded  a  coun- 
terclaim for  damages  in  not  cutting  and  peel- 
ing all,  and  in  improperly  piling  same  In  the 
woods,  whereby  It  was  injured.  The  eon- 
tract  provided  that  appellee  should  have  $4.50 
per  cord  for  cutting,  peeling,  curing,  hauling, 
and  loading  on  cars,  payable  $1  per  cord 
when  cut  peeled,  and  cured,  $1  when  loaded 
on  cars,— these  to  be  paid  on  estimates,— and 
the  remainder,  $2.50,  to  be  paid  when  the 
bark  was  shipped  and  the  exact  number  of 
cords  ascertained.  The  pleadings  presented 
an  Issue  as  to  the  meaning  of  the  term  "rick- 
ing" in  the  contract,  and  on  the  trial  this  was 
the  main  point  on  which  proof  was  taken. 
Pending  the  action  the  bark  was  sold,  and 
bought  by  appellee,  and  was  by  him  shipped. 
The  proof  of  the  weights  shows  there  were  _ 
from  143  to  152  cords  of  the  bark  shipped  by ' 
appellee;  the  difference  being  that  In  some 
markets  3,000  pounds  Is  a  cord,  and  In  others 

1  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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2,600  pounds  Is  a  cord.  There  was  a  counter- 
claim of  $66.25,  which  was  admitted.  The 
Jury  returned  a  verdict  for  appellee  for  $605.- 
50,  less  the  counterclaim  of  $66.25.  After 
reasons  and  motion  for  new  trial  had  been 
overruled,  this  appeal  is  prosecuted. 

There  Is  no  order  confirming  the  report  of 
sale  of  the  bark,  nor  Is  this  appeal  from  the 
order  directing  such  sale.  This  appeal  Is 
only  from  the  final  judgment  on  the  verdict 
The  record  shows  that  on  the  20th  day  of 
July  a  demurrer  to  the  petition  was  filed. 
Afterwards,  on  the  21st  day  of  July,  a  mo- 
tion to  quash  the  summons  was  entered  and 
overruled.  The  demurrer  filed  was  In  Its  first 
paragraph  a  general  demurrer,  and  In  others 
a  special  demurrer  to  the  Jurisdiction.  Thus, 
it  1b  clear  that  the  question  of  jurisdiction 
and  of  the  quashal  of  the  summons  was 
waived  by  appellant  In  first  filing  a  general 
demurrer  to  the  petition.  The  verdict  of  the 
jury  Is  not  excessive,  and  is  not  flagrantly 
against  the  evidence;  the  evidence  showing 
that  appellee  cut  as  much  as  152  cords,  and 
this,  at  $4.50,  would  exceed  the  amount  al- 
lowed. The  Instructions  fairly  present  the 
law  of  the  case.  We  perceive  no  error  In  the 
judgment  appealed  from,  and  the  same  is  af- 
firmed, with  damages. 


LOUISVILLE  &  N.  R.  CO.  v.  SEMONIS.i 
(Court  of  Appeals  of  Kentucky.  June  8,  1890.) 

MASTER  AND  SERVANT — INJURY  TO  BRIDGE 
CARPENTER— DUTY  TO  FURNISH  TIMBERS 
FREE  FROM  SPLINTERS  —  INSUFFICIENT 
FORCE  TO  HANDLE  TIMBERS. 

1.  A  railroad  company  is  liable  to  a  bridge  car- 
penter employed  by  it  for  an  injury  to  his  hand 
resulting  from  furnishing  for  his  use  timbers 
which  were  so  covered  with  splinters  as  to  ren- 
der the  handling  of  them  dangerous,  provided  the 
company  could,  and  the  servant  could  not,  by  the 
exercise  of  ordinary  care,  have  known  of  the 
danger. 

2.  A  railroad  company  is  liable  to  a  bridge  car- 
penter for  an  injury  to  his  hand  resulting  from 
its  failure  to  furnish  a  sufficient  number  of  hands 
to  handle  the  timber,  provided  the  company 
eonla,  and  the  servant  could  not,  by  the  exercise 
of  ordinary  care,  have  known  the  danger  of  hand- 
ling the  timber  with  the  force  furnished. 

Appeal  from  circuit  court,  Franklin  county. 

"Not  to  be  officially  reported." 

Action  by  Millard  Semonls  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  personal  Injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ira  Julian,  for  appellant.  Jas.  Andrew 
Scott,  for  appellee. 

GUFFY,  J.  The  appellee  Instituted  this 
action  in  the  Franklin  circuit  court  against 
the  appellant,  seeking  to  recover  judgment 
for  damages  for  Injuries  received  while  In 
the  employment  of  the  defendant  as  a  bridge 
carpenter  on  the  line  of  defendant's  railroad 
near  Benson  station.  In  Franklin  county,  Ky. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


It  Is  substantially  alleged  In  the  petition  that 
while  so  engaged  he  was,  by  the  gross  and 
willful  negligence  and  carelessness  of  the  de- 
fendant, Its  agents  and  servants  then  in 
charge  of  said  track,  greatly  and  permanently 
Injured  In  his  right  hand,  to  such  an  extent 
as  to  deprive  him  of  the  use  thereof,  and 
to  cause  him  to  suffer  great  pain  and  mental 
anguish,  and  to  Incur  $50  expense  In  and 
about  the  cure  thereof.  It  further  alleged 
defendant's  negligence  In  failing  to  provide, 
by  rules  and  regulations,  for  the  stoppage  of 
trains  during  the  progress  of  said  work,  which 
extended  through  several  months,  and  over 
two  miles  roadbed,  which  had  been  washed 
out  by  a  flood  in  Benson  creek,  and  that 
defendant  made  such  rules  for  the  govern- 
ment of  trains  during  the  progress  of  such 
work,  at  the  time  of  plaintiff's  injury,  as 
prevented  the  stopping  of  trains,  no  mat- 
ter what  the  condition  of  said  work  or 
danger  to  said  hands  might  be.  Plaintiff 
says  his  injuries  were  caused  solely  by  the 
gross  and  willful  negligence  of  the  defendant 
aforesaid,  whereby  he  sustained  damages  in 
the  sum  of  $15,000.  The  answer  of  defend- 
ant is  a  substantial  denial  of  all  the  aver- 
ments In  the  petition  showing  a  right  to  re- 
cover. In  the  second  paragraph  It  is  sub- 
stantially alleged  that,  If  there  were  splinters 
in  the  piece  of  timber  which  plaintiff  alleges 
he  was  handling  when  he  was  Injured,  the 
plaintiff  had  as  much  or  more  opportunity 
to  see  and  know  thereof  as  did  the  defend- 
ant, and  that  plaintiff  did  see  said  splinters, 
or  by  the  exercise  of  ordinary  care  could  have 
seen  same;  that  when  the  plaintiff  accepted 
employment  he  well  knew  the  usual  and  or- 
dinary risks  of  said  employment,  and  under- 
took and  agreed  to  assume  same,  and  the 
sticking  said  splinter  In  his  hand  while  hand- 
ling a  rough  piece  of  timber  used  in  the 
prosecution  of  the  work,  or  reconstructing  or 
building  a  railroad  trestle,  was  one  of  the 
usual  accidents  daily  happening  In  this  char- 
acter of  work,  and  plaintiff  assumed  this 
risk,  and  this  defendant  is  In  no  wise  liable 
therefor.  The  reply  may  be  treated  as  a 
traverse  of  the  answer.  After  the  filing  of 
an  amended  petition  and  amended  answer, 
and  the  Issues  being  fully  made  up  and  evi- 
dence heard,  a  Jury  trial  resulted  In  a  verdict 
and  judgment  In  plaintiff's  favor  for  $2,500. 
It  may  be  further  remarked  that  the  defend- 
ant substantially  alleged  in  an  amended  an- 
swer that  the  Injury  resulted  to  plaintiff  by 
his  negligence  In  having  his  hand  properly 
treated  and  cared  for  after  the  same  was 
hurt.  Appellant's  motion  for  a  new  trial  hav- 
ing been  overruled,  It  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are, 
in  substance,  (1)  that  the  court  erred  in  giving 
Instructions  Nos.  1,  2,  and  3,  and  In  refusing 
Instruction  No.  4,  asked  for  by  the  defendant; 

(2)  the  court  erred  In  refusing  to  give  the 
peremptory  Instruction  asked  for  by  defend- 
ant at  the  conclusion  of  plaintiff's  testimony: 

(3)  the  verdict  of  the  jury  is  excessive,  and 
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la  not  sustained  by  sufficient  evidence,  and 
is  contrary  to  the  law  and  evidence. 

It  may  be  conceded  that  the  evidence  in- 
troduced is  conflicting,  but  there  was  evidence 
Introduced  on  behalf  of  plaintiff  which  tended 
to  show  a  right  to  recover.  It  therefore  fol- 
lows that  the  court  did  not  err  In  refusing 
to  instruct  the  Jury  peremptorily  to  find  for 
the  defendant.  The  instructions  given  by  the 
court  on  motion  of  plaintiff  are  as  follows: 

"No.  1.  The  court  Instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
injury  to  plaintiff  was  caused  by  the  negli- 
gence of  defendant,  Its  agents  and  servants 
In  charge  of  the  work  upon  the  trestle,  as 
defined  in  the  other  instructions  herein,  they 
ought  to  find  for  the  plaintiff  such  damages 
as  will  compensate  him  for  his  loss  of  time, 
physical  pain,  and  mental  anguish,  and  his 
disability  to  labor,  if  any,  caused  by  said  in- 
jury, not  exceeding  fifteen  thousand  dollars. 

"No.  2.  The  court  Instructs  the  Jury  that 
It  was  the  duty  of  the  defendant  to  furnish 
the  plaintiff  and  his  co-laborers,  who  were 
then  and  there  engaged  with  him  in  putting 
the  timber  In  the  trestle  at  washout  No.  1, 
with  timber  suitable  to  be  handled  by  Its 
employes,  and  to  use  reasonable  care  to  see 
that  it  was  free  from  such  defects  as  would 
make  the  handling  of  the  same  with  ordinary 
care  free  from  danger;  and  if  they  believe 
from  the  evidence  that  the  defendant,  Its 
agents  and  servants,  then  in  charge  of  said 
work,  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  timber  which 
was  put  in  said  trestle  was  in  such  a  defec- 
tive and  dangerous  condition  as  to  make  Its 
handling  by  the  plaintiff  hazardous  and  dan- 
gerous, and  that  the  injury  to  the  plaintiff 
was  caused  by  the  failure  of  the  defendant 
to  furnish  timber  reasonably  free  from  such 
defects  as  would  make  the  handling  of  the 
same  reasonably  safe,  considering  the  cir- 
cumstances under  which  it  was  being  hand- 
led, the  law  is  for  the  plaintiff,  and  the  jury 
will  find  as  directed  In  Instruction  No.  1,  un- 
less the  jury  shall  believe  from  the  evidence 
that  the  plaintiff  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that 
handling  the  same,  under  the  circumstances 
then  and  there  surrounding  him,  would  prob- 
ably be  attended  with  danger  to  himself,  and 
In  that  case  they  ought  to  find  for  the  de- 
fendant. 

"No.  3.  It  was  the  duty  of  the  defendant 
to  furnish  a  sufficient  number  of  hands  to 
handle  the  piece  of  timber  which  injured  the 
plaintiff  in  a  reasonably  safe  manner,  and 
if  the  jury  believe  from  the  evidence  that  the 
defendant  failed  to  do  so,  and  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  that  the  handling  of  said  timber,  with 
the  force  of  hands  that  were  then  handling 
it,  would  be  attended  with  danger,  and  that 
the  Injury  to  plaintiff  was  caused  by  the  fail- 
ure of  the  defendant  to  furnish  a  sufficient 
number  of  bands  to  handle  said  timber  with 
reasonable  safety,  considering  the  nature  of 


the  work  then  in  hand,  and  the  condition  of 
said  timber,  they  shall  find  fer  the  plaintiff, 
as  directed  In  instruction  No.  1,  unless  the 
jury  shall  further  believe  from  the  evidence 
that  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the  ex- 
istence of  said  danger,  and  in  that  event  they 
ought  to  find  for  the  defendant. 

"No.  4.  'Ordinary  care'  Is  that  which  an 
ordinary  prudent  person  would  exercise  In 
the  same  or  similar  circumstances,  and  this 
rule  or  definition  applies  equally  to  the  plain- 
tiff and  the  employes  of  the  defendant." 

And  on  motion  of  defendant  the  following 
instructions  were  given: 

"No.  1.  The  court  Instructs  the  jury  that 
plaintiff,  when  he  accepted  employment  on 
the  railroad,  assumed  the  ordinary  risks  of 
said  employment;  and  If  they  believe  from 
the  evidence  that  plaintiffs  injury  was  an 
accident  which  occurred  in  the  ordinary 
course  of  his  labor,  and  without  negligence 
on  the  part  of  the  employes  of  the  railroad 
company,  in  furnishing  a  dangerous  timber 
to  handle,  or  failure  to  furnish  a  sufficient 
force  of  hands,  they  should  find  for  the  de- 
fendant. 

"No.  2.  Unless  the  Jury  believe  from  the 
evidence  that  the  piece  of  timber  in  question 
was  so  covered  with  splinters  as  to  be  danger- 
ous and  hazardous  to  handle  it,  and  this  con- 
dition of  the.  piece  of  timber  was  known  to 
the  defendant  (or  by  the  exercise  of  ordinary 
care  could  have  been  known  by  It),  and  was 
not  known  by  the  plaintiff,  and  could  not, 
by  ordinary  care,  have  been  known  by  him, 
then  the  jury  should  find  for  the  defendant 
on  this  Issue. 

"No.  3.  If  the  Jury  believe  from  the  evi- 
dence that  the  present  Injured  condition  of 
plaintiff's  hand  was  caused  by  the  negligence 
of  the  plaintiff  himself,  and  the  want  of  skill 
and  negligence  of  his  physician  in  treating 
the  hand  after  the  splinter  was  received  In 
the  hand,  and  not  by  the  negligence  of  de- 
fendant's servants  and  employes,  then  they 
should  find  for  the  defendant." 

It  seems  to  us  that  the  instructions  given 
were  quite  as  favorable  to  the  appellant  as 
It  was  entitled  to,  and  the  jury  being  the 
Judges  of  the  credibility  of  the  witnesses, 
and  other  facts  and  circumstances  as  detailed 
by  the  witnesses,  we  are  not  authorized  to 
disturb  the  finding  of  the  Jury.  Judgment 
affirmed,  with  damages. 


DEBOE  et  al.  v.  RUSniNG  et  al.» 

(Court  of  Appeals  of  Kentucky.  June  9,  1899.) 

HOMESTEAD  —  CONVEYANCE  BY  WIDOW- 
RIGHT  OP  INFANT  CHILDREN— DOWER. 

1.  The  widow,  by  selling  and  conveying  the 
homestead  of  the  decedent,  cannot  defeat  the 
right  of  the  infant  children  to  its  occupancy  dur- 
ing their  minority. 

2.  Where  the  widow  has  for  several  years  used 
as  a  homestead  the  land  on  which  the  husband 

i  Reported  by  Edward  W.  Hinea,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter: 
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resided  with  his  family,  at  his  death  she  most 
be  deemed  to  have  elected  to  hold  it  as  a  home- 
stead; and  her  vendee  will  not  be  allowed  to 
claim  an  allotment  of  dower  for  her,  as  against 
the  infant  children. 

Appeal  from  circuit  court,  Crittenden  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Ida  and  Thomas  H.  Rushing,  by 
guardian,  against  J.  P.  Deboe  and  others,  to 
recover  land.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed. 

James  &  James,  for  appellants.  A.  0.  & 
John  A.  Moore,  for  appellees. 

HOBSON,  J.  W.  T.  Rushing  died  Intestate 
In  the  year  1893,  in  Crittenden  county,  own- 
ing a  small  tract  of  land,  worth  less  than 
$1,000,  on  which  he  resided  with  his  wife  and 
two  Infant  children.  His  widow  remained  on 
the  land  with  the  two  children,  occupying  it 
as  a  home,  until  June  10.  1897,  when  she 
conveyed  It  to  appellant,  and  on  the  same 
night  left  the  state  with  one  Logue  Belt; 
making  no  provision  for  the  children,  who 
were  too  small  to  take  care  of  themselves. 
A  guardian  was  appointed  for  them,  who  em- 
ployed attorneys,  and  had  this  suit  brought 
to  recover  the  land  for  them.  On  final  hear- 
ing the  court  below  held  that  the  purchaser 
from  the  widow  took  the  land  subject  to  the 
rights  of  the  infants;  that  they  were  entitled 
to  it  until  they  were  21,  and  after  their  ma- 
jority he  would  be  entitled  to  hold  the  land 
during  the  widow's  life.  We  see  no  error  In 
this  conclusion.  The  statute  provides  for  the 
infant  children.  The  widow  could  not  defeat 
their  rights;  and,  by  conveying  the  property 
to  appellant  and  going  off  as  she  did,  she 
abandoned  her  right  in  the  property. 

The  action  was  properly  brought  In  the 
name  of  the  infants  by  R.  B.  Gass,  as  their 
guardian. 

It  was  Immaterial  that  neither  dower  nor 
homestead  had  been  set  apart  to  the  widow. 
By  remaining  on  the'  land  and  using  the 
whole  of  It  for  several  years,  treating  It  as  a 
homestead,  she  must  be  deemed  to  have  elect- 
ed to  hold  It  as  a  homestead,  and  her  vendee 
will  not  be  allowed  now  to  claim  an  allot- 
ment of  dower  out  of  the  place  for  her.  It 
is  too  late  for  this  claim  to  be  asserted.  Judg- 
ment affirmed. 


SHACKELFORD  et  al.  v.  WILLIAMS  et  al.» 

(Court  of  Appeals  of  Kentucky.  June  9,  1899.) 

INJUNCTION— DISSOLUTION  ON  FINAL  HEAR- 
ING—PARTITION— ADVERSE  CLAIM. 

1.  Where  the  petition  was  dismissed  under  a 
submission  for  judgment,  a  temporary  injunction 
was  properly  dissolved,  without  notice  or  proof. 

2.  In  an  action  for  partition,  in  which  adverse 
claimants  of  the  land,  who  were  made  defend- 
ants, with  a  prayer  that  they  be  enjoined  from 
committing  trespass  on  the  land,  asserted  title 
by  their  answer  to  certain  parts  of  the  land,  it 
Was  proper,  before  decreeing  a  partition,  to  de- 

*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


t ermine  the  issue  between  plaintiffs  and  the  ad- 
verse claimants. 

Appeal  from  circuit  court,  Lee  county. 

"Not  to  be  officially  reported." 

Action  by  S.  D.  Shackelford  and  others 
against  P.  M.  Williams  and  others  for  parti- 
tion, and  to  enjoin  certain  of  the  defendants 
from  committing  trespass  on  land.  Judg- 
ment for  the  defendants,  who  claim  the  land 
adversely,  and  plaintiffs  appeal  Affirmed. 

H.  L.  Wheeler,  for  appellants.  Q.  W. 
Oomley,  for  appellees. 

PAINTER,  J.  S.  D.  Shackelford  and  oth- 
ers, as  plaintiffs,  Instituted  this  action 
against  certain  persons,  whom  it  is  alleged 
owned,  together  with  them,  jointly,  a  certain 
boundary  of  land.  To  that  petition  the  ap- 
pellees P.  M.  Williams,  John  Baker,  W.  M 
Shoemaker,  and  Leander  Crltaer  were  made 
defendants,  and  it  is  averred  that  they  were 
committing  trespass  upon  the  boundary  of 
land  described,  and  an  Injunction  was  sued 
out  restraining  them  from  the  alleged  acts. 
Williams,  Baker,  Shoemaker,  and  Critter  filed 
answers.  In  which  they  denied  plaintiffs  had 
title  to  the  land,  and  further  alleged  that  they 
were  the  owners  of  certain  parcels  of  land 
described  in  the  petition.  The  plaintiffs  nev- 
er took  any  proof  showing  that  they  were 
the  owners  of  the  land  or  had  any  interest  in 
it;  neither  were  any  title  papers  filed  for  that 
purpose.  The  case  was  submitted  without 
objection,  and  the  court  dismissed  the  petition 
as  to  the  defendants  namod.  The  plaintiffs 
asked,  in  addition  to  restraining  the  defend- 
ants named  from  committing  trespass  upon 
the  land,  for  a  partition  of  it  among  the  per- 
sons alleged  to  be  the  owners.  That  branch 
of  the  case  was  not  disposed  of  by  the  Judg- 
ment. It  is  hardly  necessary  to  state  that 
the  burden  was  upon  the  plaintiffs  to  show 
their  right  to  recover  against  the  defendants, 
who  were  adverse  claimants  of  the  land. 

It  is  Insisted  that  the  court  should  not  have 
dissolved  the  injunction  without  notice  and 
proof.  When  the  plaintiffs'  petition  was  dis- 
missed, relief  of  any  kind  was  refused,  and 
necessarily  the  injunction  should  have  been 
dissolved.  In  our  opinion,  the  cases  of  Sim- 
rail  v.  Grant,  79  Ky.  436,  and  Pendergest  v. 
Heekln,  94  Ky.  385.  22  S.  W.  605,  have  no  ap- 
plication to  this  question.  In  Simrall  v. 
Grant,  the  court  held  that  the  answer  was 
not  taken  as  true  on  a  motion  to  dissolve  the 
Injunction.  There  was  no  motion  here  to  dis- 
solve the  Injunction  before  the  submission  of 
the  case  for  judgment.  It  was  submitted  on 
the  merits,  and  the  petition  dismissed;  hence 
the  dissolution  of  the  Injunction  must  follow. 
In  the  case  of  Pendergest  v.  Heekln,  the 
court  simply  held  that  where  the  petition 
was  dismissed  and  the  injunction  dissolved 
by  the  same  order,  an  appeal  could  be  taken 
from  that  order;  Just  what  the  appellants 
have  done. 

It  Is  Insisted,  however,  that  the  court 
should  not  have  disposed  of  the  Issue  between 
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the  advene  claimants  and  the  plaintiffs  until 
It  disposed  of  the  case  between  the  plaintiffs 
and  tbe  other  defendants,  who  are  alleged  to 
tie  Joint  owners  with  them.  In  this  we  cannot 
agree  with  counsel,  because  the  court  could 
not  properly  make  an  order  partitioning  the 
land  until  the  question  was  adjudged  as  to 
whether  any  part  of  it  was  owned  by  the  de- 
fendants, who  are  claiming  the  land  adverse- 
ly. The  court  should  not  have  assigned  the 
parts  in  dispute  to  any  of  the  Joint  owners 
until  the  issue  between  the  plaintiffs  and 
claimants  was  tried.  The  authorities  relied 
upon  by  counsel  to  support  a  contrary  view 
do  not  »pply  to  a  case  like  this.  The  Judg- 
ment is  affirmed. 


MILLER  et  al.  v.  SOMERSET  CEDAR  POST 
&  LUMBER  OO.i 

(Court  of  Appeals  of  Kentucky.  June  9,  1899.) 

SALES- PASSING  OF  TITLE — ATTACHMENT. 

Where  goods  were  to  be  delivered  to  the 
buyer  at  N.,  their  delivery  to  a  carrier  consign- 
ed to  the  buyer  at  N.  did  not  pass  title,  so  as  to 
make  them  subject  to  attachment  for  his  debts. 

Appeal  from  circuit  court,  Pulaski  county. 

"Not  to  be  officially  reported." 

Action  and  attachment  by  D.  F.  Miller  & 
Oo.  against  M.  S.  Daniels.  Judgment  for  the 
Somerset  Cedar  Post  &  Lumber  Company, 
which  Interpleaded,  claiming  the  attached 
property,  and  plaintiffs  appeal.  Affirmed. 

James  Denton  and  J.  R.  Cooke,  for  appel- 
lants.   C.  EL.  Waddle,  for  appellee. 

.  PAYNTER,  J.  The  appellants  Instituted 
an  action  against  M.  S.  Daniels  upon  an  al- 
leged claim  against  him,  obtained  an  order 
of  attachment,  and  had  it  levied  upon  a  car 
load  of  staves  which  had  been  delivered  to 
the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railroad  Company  by  appellees,  who  were 
doing  business  under  the  firm  name  of  the 
Somerset  Cedar  Post  &  Lumber  Company. 
The  appellees  interpleaded,  claiming  that  the 
staves  belonged  to  them.  The  sole  question 
bare  is  whether  the  staves  belonged  to  the 
appellees  or  the  defendant  Daniels.  The  ap- 
pellants claim  that  when  the  staves  were  de- 
livered to  Hie  railroad  company,  consigned  to 
Daniels,  they  were  delivered  to  It  for  him, 
and  thus  became  his  property.  On  the  other 
hand,  the  appellees  contend  that  they,  under 
their  contract  with  Daniels,  were  to  deliver 
the  staves  to  him  at  Newark,  N.  J.,  to  be  in- 
spected and  counted  by  him.  If  the  latter 
claim  be  true,  then,  of  course,  the  staves  be- 
longed to  the  appellees  at  the  time  the  order 
of  attachment  was  levied  upon  them,  and  they 
could  not  be  taken  to  pay  the  debt  of  Dan- 
iels. We  think  the  evidence  in  this  case 
shows  that  the  staves  were  to  be  delivered 
to  Daniels,  at  Newark,  N.  J.,  by  the  appel- 

*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


lees.  The  appellees  could  not  have  recover- 
ed, upon  the  contract,  their  purchase  price, 
unless  the  staves  had  been  delivered  to  Dan- 
iels at  Newark,  N.  J.  The  Judgment  is  af- 
firmed. 


CLAY  CITY  NAT.  BANK  v.  CONLEE.i 

(Court  of  Appeals  of  Kentucky.  June  9,  1899.) 

BANKS  AND  BANKING — PAYMENT  OF  CHECKS 
BY  MAIL— FAILURE  TO  REGISTER  PACKAGE. 

1.  Under  Civ.  Code  Prac.  §  113,  a  reply  al- 
leging that  defendant  bank  either  did  not  mail 
to  plaintiff  the  money  in  payment  of  a  check  sued 
on,  or,  if  it  did  so,  it  did  not  register  the  pack- 
age, and  that  one  or  the  other  of  these  allega- 
tions is  true,  and  plaintiff  does  not  know  which, 
is  good. 

2.  Where  a  bank  received  a  check  by  mail, 
with  directions  to  send  "cash  for  same,"  it  should 
have  adopted  the  usual  method  of  transmitting 
money  to  the  point  indicated,  which  was  by  reg- 
istered package;  and  therefore  the  deposit  of  the 
money  in  the  postofflce  without  having  the  pack- 
age registered  or  taking  a  receipt  for  it  did  not 
constitute  a  payment,  though  the  bank  may  have 
notified  the  postmaster  that  it  wished  to  have  the 
package  registered. 

Appeal  from  circuit  court,  Powell  county. 

To  be  officially  reported." 

Action  by  John  Conlee  against  the  Clay  City 
National  Bank  on  a  check.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

John  D.  Atkinson,  for  appellant  J.  J.  C. 
Bach  and  W.  S.  Pryor,  for  appellee. 

PAYNTER,  J.  Cole  &  Rlgsby  had  money 
deposited  to  their  credit  in  the  appellant  bank, 
and  they  drew  a  check  on  it  for  $100;  and  the 
appellee,  Conlee,  was  the  holder  of  It.  The 
bank  was  located  at  Clay  City,  Powell  county, 
Ky.;  and  the  appellee  seems  to  have  lived  at 
Swampton,  Magoffin  county,  Ky.  He  wrote 
the  appellant,  and  Inclosed  the  check,  with 
directions  to  send  him  cash  for  same;  and, 
having  failed  to  receive  it,  he  sued  the  bank, 
alleging  that  it  was  Indebted  to  him  on  ac- 
count of  its  failure  to  send  him  the  money. 
The  bank  filed  an  answer,  in  which  it  admit- 
ted that  it  had  received  the  check,  and  averred 
that  "It  mailed  to  him,  at  Swampton,  Ky.,  the 
amount  of  said  check,  in  currency,  by  placing 
same  in  an  envelope  addressed  to  John  Conlee, 
Swampton,  Magoffin  county,  Ky.,  and-  putting 
the  necessary  amount  of  stamps  on  same,  and 
placing  same  in  the  mall  box  of  the  postofflce 
at  Clay  City,  Ky."  It  will  be  observed  that 
it  is  not  averred  in  the  answer  that  the  en- 
velope containing  the  money  was  sent  as  a 
registered  package.  The  plaintiff  replied  to 
the  effect  that,  if  the  money  was  sent  at  all, 
it  was  not  by  registered  package.  Subsequent- 
ly the  plaintiff  filed  an  amended  reply,  in 
which  he  stated  the  defendant  either  did  not 
mail  to  him  the  money  as  averred  in  the  an- 
swer, or,  if  It  did  do  so  in  the  manner  claimed 
In  the  answer,  it  neglected  to  send  the  same 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
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by  registered  letter;  that  one  of  these  state- 
ments was  true,  but  he  did  not  know  which 
one.  Under  section  113,  Civ.  Code  Prac.,  it 
was  proper  to  plead  in  the  alternative,  as  was 
done  in  this  case,  provided  the  amended  reply 
was  not  a  departure  from  the  original  cause 
of  action.  A  departure  in  a  subsequent  plead- 
ing is  not  permissible  at  common  law;  nei- 
ther is  It  under  our  Code  of  Practice.  The 
cause  of  action  here  was  the  alleged  failure 
to  pay  the  money  on  the  check.  The  plaintiff 
did  not  present  the  check  for  payment  in  per- 
son, but  requested  the  money  to  be  sent  to 
him;  and  the  defendant  neglected  to  do  so. 
In  order  to  constitute  a  payment  to  the  plain- 
tiff, it  was  necessary  that  the  bank  should 
have  selected,  in  the  absence  of  the  instruc- 
tions, the  usual  agency  for  the  transmission 
of  money  to  the  point  where  the  plaintiff  di- 
rected it  to  be  sent  There  is  no  question  In 
this  case  but  what  the  proper  method  was  to 
send  It  by  registered  package.  The  bank  does 
not  claim  that  it  handed  the  package  to  the 
postofBce  official  in  Clay  City,  and  requested 
him  to  register  It,  but  claims  in  evidence  that 
it  was  deposited  in  the  postofflce  box,  and  that 
It  notified  the  assistant  postmistress  that  there 
was  a  package,  in  the  bundle  of  letters  which 
it  deposited,  to  be  registered.  This  is  denied 
by  the  assistant  postmistress.  The  testimony 
in  the  case  shows  that  there  was  no  record  of 
the  registration  of  the  package.  We  are  of 
the  opinion  that  it  was  the  duty  of  the  bank 
to  have  delivered  the  package  to  the  postofBce, 
and  have  taken  a  receipt  for  it.  If  a  receipt 
had  been  taken,  then  here  would  have  been  no 
difficulty  in  showing  that  the  package  was  ac- 
tually deposited  in  the  postofBce.  The  taking 
of  a  receipt  for  the  package  was  as  much  its 
duty  as  to  have  deposited  the  money;  and  its 
failure  to  do  so  appears  to  have  been  the  prox- 
imate cause  of  the  loss,  if  the  money  was 
deposited  there  as  claimed  by  the  bank.  If 
a  receipt  had  been  taken,  then  the  postmaster 
would  have  been  compelled  to  show  that  he 
delivered  the  money  to  the  carrier  whose  duty 
It  was  to  take  it  to  the  next  postofflce,  where 
a  record  would  have  been  made  of  it  In  the 
first  place,  we  do  not  think  the  evidence  of  the 
defendant  was  sufficient  to  exonerate  it  from 
liability  to  the  plaintiff  for  the  amount  of  the 
check.  Besides,  the  answer  presented  no  de- 
fense. The  bank  did  not  pay  the  money  by 
simply  placing  the  money  in  an  envelope, 
putting  necessary  stamps  on  it  addressing  it 
to  plaintiff,  and  depositing  it  In  the  postofflce. 
It  is  not  even  alleged  in  the  answer  that  a 
stamp  was  put  on  it  which  entitled  it  to  go  as 
a  registered  package.  The  pleader  might  have 
considered  ordinary  postage  stamps  necessary 
stamps.  Even  if  the  amended  reply  could  be 
adjudged  to  be  a  departure  from  the  original 
cause  of  action,  the  bank  was  not  prejudiced 
thereby.  If  the  bank  had  delivered  the  money 
to  the  postmaster  or  his  assistant  at  Clay  City, 
and  taken  a  receipt  therefor,  it  could  not  be 
held  liable  in  case  the  money  had  failed  to 
reach  the  plaintiff.    The  Judgment  is  affirmed. 


COX  v.  ADELSDORF  et  aLt 
(Court  of  Appeals  of  Kentucky-  June  9,  1899.) 

ATTORNEY  AND  CLIENT — AUTHORITY  TO  COM- 
PROMISE— CONSIDERATION  FOR  RELEASE.  ■ 

1.  An  attorney  has  no  right  to  compromise  his 
client's  claim,  and  lake  less  than  the  full  amount 
without  special  authority. 

2.  An  inquiry  by  plaintiff  of  his  attorney  as  to 
the  probability  of  getting  "a  fifty  per  cent,  cash 
settlement"  did  not  authorize  the  attorney  to 
make  a  settlement  on  that  basis. 

3.  The  payment  of  half  a  debt  is  no  considera- 
tion for  a  release  of  the  other  half. 

Appeal  from  circuit  court  Grave*  county. 

"Not  to  be  officially  reported." 

Action  by  Adelsdorf,  Bobbltt  &  Co.  against 
B.  Cox  on  an  account  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

W.  W.  Robertson,  for  appellant  Bobbins 
&  Thomas,  for  appellees. 

HOBSON,  J.  Appellant  a  merchant  of 
Mayfleld,  Ky.,  fell  In  debt  to  appellees,  who 
were  wholesale  merchants  In  Baltimore.  MdU 
and  while  so  indebted  he  made  an  assignment 
for  the  benefit  of  his  creditors.  Appellees 
then  sent  the  claim,  through  a  commercial 
agency,  to  R.  O.  Hester,  an  attorney,  for  col- 
lection. He  accepted  50  cents  on  the  dollar 
in  full  settlement;  but  appellees  refused  to 
accept  the  money,  on  the  ground  that  Hester 
was  not  authorized  to  make  the  settlement 
and  that  they  were  unwilling  to  accept  so  lit- 
tle for  the  debt  The  court  below,  to  whom 
the  case  was  submitted  on  the  law  and  facts, 
found  that  Hester  had  no  authority  to  make 
the  settlement  and  gave  Judgment  for  the 
debt  The  correctness  of  this  finding  is  the 
only  question  on  the  appeal. 

It  is  perfectly  clear  from  the  evidence  that  • 
appellees  conferred  no  authority  on  either 
the  commercial  agency  or  on  Hester  to  com- 
promise the  claim.  The  contention  is  that 
the  commercial  agency  .conferred  this  author- 
ity on  Hester,  and  that  the  presumption  must 
be  In  favor  of  their  authority.  But  from  the 
original  letters  which  are  given  in  the  tran- 
script, it  seems  to  us  that  the  conclusion  of 
the  circuit  court  was  undoubtedly  correct 
The  letter  of  October  19th,  from  the  commer- 
cial agency  to  Hester,  which  is  relied  on  as 
conferring  this  authority,  concludes  as  fol- 
lows: "Let  us  know  what  you  think  of  the 
settlement,  which  the  clients  now  tell  us  they 
are  not  disposed  to  accept;  and  also  let  us 
know  what  you  think  of  the  chances  of  get- 
ting more,  or  of  getting,  say,  a  fifty  per  cent 
cash  settlement.  Please  advise  us,  and  write 
us  as  fully  as  possible."  This  was  distinctly 
a  request  for  information,  and  not  an  au- 
thority to  the  attorney  to  make  any  settle- 
ment In  the  next  letter,  of  October  29th, 
after  saying  that  the  clients  declined  the  pro- 
posed settlement  they  add:  "Let  us  know 
what  you  can  do  in  the  way  of  a  cash  settle- 
ment or  better  terms.  Please  acknowledge 
receipt  of  the  notes,  and  let  us  have  a  report 

i  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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as  soon  as  possible."  In  the  last  letter,  of 
November  8d,  they  say:  "We  have  not  been 
able  to  get  Messrs.  A.,  B.  &  Co.  to  decide 
what  they  will  do,  as  yet.  We  must  wait 
awhile.  Trust  to  be  able  to  advise  you  of 
their  wishes  in  a  short  time."  After  this, 
on  November  17th.  Hester  sent  them  a  check 
for  one-half  of  the  money,  and  they  declined 
to  accept  it  It  is  very  clear  from  the  above 
that  the  commercial  agency  at  no  time  went 
further  than  to  ask  for  information  to  be 
submitted  to  the  clients,  and  that  appellees 
had  not  committed  themselves  as  to  a  set- 
tlement of  the  claim.  An  attorney  has  no 
right  to  compromise  his  client's  claim,  and 
take  less  than  the  full  amount,  without  spe- 
cial authority;  and  this  authority,  when  de- 
nied, will  not  be  inferred  from  such  expres- 
sions as  are  contained  in  the  letters  in  this 
case.  Besides,  the  payment  of  half  a  debt  is 
no  consideration  for  a  release  of  the  other 
half,  and  nothing  is  shown  In  this  case  to 
take  It  out  of  the  general  rule  on  the  subject, 
as  there  was  no  other  consideration,  and  all 
the  other  creditors  had  been  settled  with  pre- 
viously.  Judgment  affirmed. 


CONN  et  al.  v.  LOUISVILLE  &  N.  R.  CO.t 
(Court  of  Appeals  of  Kentucky.  June  9,  1899.) 
CARRIERS — VENUE  OP  ACTION. 
Under  Civ.  Code  Prae.  §  72,  an  action 
against  a  common  carrier  to  recover  an  excess 
•f  freight  charged  may  be  brought  in  the  county 
in  which  the  contract  of  shipment  was  made, 
thongh  the  freight  was  not  paid  there. 

Appeal  from  circuit  court,  Simpson  county. 

"Xot  to  be  officially  reported." 

Action  by  X.  T.  Conn  &  Co.  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  an  excess  of  freight  charged.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Goodnight  &  Roark,  for  appellants.  W.  D. 
Hlnes  and  J.  A.  Mitchell,  for  appellee. 

HOBSOX,  J.  Appellants  brought  this  ac- 
tion to  recover  an  excess  of  freight  charged 
them  on  tobacco  shipped  from  Franklin,  Ky., 
to  Louisville.  Appellee  appeared  specially  In 
the  action,  and  demurred  to  the  Jurisdiction 
of  the  court.  The  court  sustained  the  demur- 
rer and  dismissed  the  action.  The  only  ques- 
tion, therefore,  on  the  appeal,  is  whether  the 
Simpson  circuit  court  had  jurisdiction  of  the 
case.  The  freight  on  the  tobacco  was  paid 
by  the  consignee  In  Louisville,  it  being  con- 
signed to  one  of  the  warehouses,  and  that  be- 
ing a  custom  of  the  trade.  The  right  of  ac- 
tion to  recover  the  excess  of  freight  may  be 
treated  as  growing  out  of  an  implied  con- 
tract on  the  part  of  the  company  under  the 
statute  to  refund  the  money  so  paid.  It  may, 
therefore,  be  called  an  action  on  contract. 
This  right  of  action  grew  out  of  the  contract 
of  shipment,  and,  though  it  was  not  perfect- 


iReported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar.  and  formerly  state  reporter. 


ed  until  the  warehouse  paid  the  freight  in 
Louisville,  still,  as  the  whole  contract  was 
made  In  Simpson  county,  when  the  tobacco 
was  shipped,  and  the  money  paid  pursuant 
thereto,  the  action  may  be  treated  as  an  ac- 
tion on  a  contract  made  in  Simpson  county. 
Section  72  of  the  Civil  Code  of  Practice  pro- 
vides that  an  action  against  a  corporation 
like  appellee,  if  on  a  contract,  may  be  brought 
in  the  county  In  which  the  contract  is  made 
or  to  be  performed.  The  only  contract  made 
between  the  parties  having  been  made  in 
Simpson  county,  and  the  action  being  for  an 
excessive  sum  collected  under  that  contract, 
as  has  been,  in  effect,  held  by  this  court  in 
several  previous  cases,  the  Simpson  circuit 
court  bad  jurisdiction,  and  the  court  erred  In 
sustaining  the  demurrer  and  dismissing  the 
action.  Judgment  reversed,  and  cause  re- 
manded, with  directions  to  the  court  below  to 
overrule  the  demurrer,  and  for  further  pro- 
ceedings not  Inconsistent  herewith. 


LONDON  &  LANCASHIRE  FIRE  INS.  CO. 

v.  GERTESON.  i 
(Court  of  Appeals  of  Kentucky.   June  13,  1899.) 

FIRE  INSURANCE— KNOWLEDGE  OF  AOENT  AS 
TO  TITLE— AUTHORITY   OP  SOLICITOR 
— FAILURE  TO  KEEP  WATCHMAN. 

1.  The  company  cannot  rely  on  a  condition  that 
the  policy  shall  be  void  if  the  title  is  not  absolute, 
or  if  the  property  shall  cease  to  be  occupied  or 
operated,  if  it  knew  at  the  time  it  issued  the  pol- 
icy that  the  title  was  not  absolute,  and  that  the 
property  was  not  to  be  occupied. 

2.  Knowledge  of  the  agent  who  represents  the 
company  in  the  transaction  is  the  knowledge  of 
the  company. 

3.  Where  the  company  issues  a  policy  upon  an 
application  taken  by  a  solicitor,  it  is  estopped  to 
deny  bis  agency,  thongh  the  agent  who  employ- 
ed him  had  no  authority  to  do  so. 

4.  The  condition  in  a  policy  requiring  a  watch- 
man to  be  kept  on  duty  during  all  hours  of  the 
night  requires  the  use  of  only  ordinary  care  in 
keeping  a  watchman:  therefore,  where  a  watch- 
man had  gone  around  less  than  half  an  hour  be- 
fore the  fire,  it  was  not  prejudicial  error  to  in- 
struct the  jury  that  they  should  find  for  defend- 
ant only  in  the  event  the  loss  occurred  by  reason 
of  the  failure  to  keep  a  watchman  on  duty  at  all 
hours  of  the  night. 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  reported." 

Action  by  Peter  Gerteson  against  the  Lon- 
don &  Lancashire  Fire  Insurance  Company 
on  a  policy  of  insurance.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Chapeze  Wathen  and  C.  B.  Rudd,  for  ap- 
pellant.  Hill  &  Hill,  for  appellee. 

HOBSON,  J.  Appellant  Issued  to  appellee 
on  July  9,  1896,  a  policy  by  which  It  insured 
appellee's  distillery  to  the  amount  of  $700 
for  12  months  from  that  time.  On  the  17th 
of  November  following,  the  property  insured 
was  destroyed  by  fire,  and,  appellant  refus- 
ing to  pay  the  policy,  appellee  instituted  this 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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action  on  May  8,  1897.  Appellant  defended 
the  action  on  the  ground  that  appellee  bad 
leased  the  ground  on  which  the  distillery 
stood,  and  that  It  was  not  in  operation  at  the 
time  of  the  fire;  the  policy  providing  that  It 
should  be  void  In  case  the  Insured  was  not 
the  absolute  owner  of  the  property,  and  that 
It  should  not  be  in  effect  If  the  distillery  was 
not  In  operation  for  10  consecutive  days. 
The  policy  also  provided  that  appellee  should 
keep  a  night  watchman  on  duty  during  all 
hours  of  the  night,  and  it  was  alleged  that 
he  had  failed  to  do  this.  It  appeared  from 
fhe  proof  that  George  Hawes  solicited  the 
Insurance,  and  got  appellee  to  take  It  out 
Hawes  got  a  description  of  the  property,  and 
sent  the  application  for  the  insurance,  with 
three  other  applications  he  took  that  day,  to 
J.  C.  Rudd  &  Son,  for  whom  he  was  soliciting 
insurance.  Rudd  &  Son  were  agents  for  ap- 
pellant, and  made  out  the  policy,  and  Hawes 
notified  appellee,  and  he  went  and  got  it, 
and  paid  the  premium.  The  arrangement  be- 
tween Hawes  and  Rudd  was  that  Hawes 
was  to  make  out  applications  to  secure  in- 
surance, and  receive  one-half  of  the  commis- 
sion for  his  services.  Rudd  did  not  tell  him 
what  company  he  would  place  these  risks 
in,  but  said  he  would  place  them  In  a  first- 
class  company.  At  the  time  the  application 
was  made,  Hawes  was  informed  of  the  con- 
dition of  the  title.  The  property  was  not 
then  in  operation,  and  he  was  told  that  It 
would  not  be  operated  until  fall.  Rudd  was 
not  made  acquainted  with  these  facte,  appel- 
lee having  no  transaction  with  him,  the  busi- 
ness being  done  with  Hawes.  It  is  well  set- 
tled that  if  a  policy  of  Insurance  Is  Issued 
containing  provisions  that  the  policy  shall  be 
void  if  the  title  is  not  absolute  In  the  as- 
sured, or  if  the  property  should  cease  to  be 
occupied  or  operated,  the  company  will  not 
be  allowed  to  rely  on  these  conditions  If,  at 
the  time  ft  Issued  the  policy,  the  facta  were 
known  to  it,  for  in  this  event  the  policy 
would  have  no  operation;  and  the  company 
taking  the  money  of  the  assured  has  been 
properly  heM  estopped  to  say  that  the  policy 
had  no  operation  at  all.  Insurance  Co.  v. 
Downs,  90  Ky.  236,  13  S.  W.  882.  It  to  also 
well  settled  that  knowledge  of  the  agent  who 
represents  the  company  in  the  transaction  is 
the  knowledge  of  the  company.  It  is  Insist- 
ed, however,  that  Rudd  alone  was  appel- 
lant's agent,  that  Hawes  had  no  authority 
from  it,  and  that  It  to  not  chargeable  with 
facts  known  to  Hawes,  unless  communicated 
to  Rudd.  This  Is  the  decisive  question  in  the 
case.  According  to  the  testimony,  Hawes 
was,  In  effect,  the  partner  of  Rudd  in  effect- 
ing this  insurance.  The  rule  that  a  dele- 
gated authority  cannot  be  delegated  has  some 
limitations.  It  Is  usual  for  Insurance  agents 
who  Issue  policies  to  send  out  solicitors  to 
take  applications  on  which  the  policies  may 
he  Issued,  and  authority  to  do  so  may  be 


inferred,  nothing  appearing  to  the  contrary, 
for  this  is  the  common  way  the  business  to 
done.  When  Hawes  came  to  appellee  pro- 
fessing to  be  an  insurance  agent,  and  took 
his  application,  and  obtained  for  him  the  pol- 
icy of  insurance,  he  had  a  right,  without 
notice  of  a  defect  in  his  powers,  to  regard 
him  the  agent  of  the  company  for  this  pur- 
pose; and  appellant,  by  accepting  the  ap- 
plication, issuing  the  policy,  and  keeping  the 
premium,  is  estopped  to  say  his  act  was  un- 
warranted, and  must  take  the  benefit  with 
the  burden.  In  Insurance  Co.  v.  Spiers,  87  Ky. 
29T,  8  S.  W.  45S,  this  court  laid  down  the 
rule  that  the  party  soliciting  the  insurance 
and  taking  the  application,  in  the  absence  of 
notice  to  the  contrary,  should  be  held  the 
agent  of  the  company.  This  rule  was  recent- 
ly approved  by  this  court  in  the  case  of 
Rogers  Association,  60  S.  W.  543.  These 
cases  are  In  accord  with  the  weight  of  au- 
thority, and  are  conclusive  here.  See  May. 
Ins.  i  143,  and  cases  cited. 

The  only  remaining  question  in  the  case  Is 
the  defense  that  the  appellee  did  not  keep  a 
watchman  at  all  hours  of  the  night  The 
proof  shows  that  there  was  a  watchman, 
who  had  gone  around  and  seen  that  every- 
thing was  all  right  less  than  an  hour  before 
the  fire,  and  at  the  time  of  the  fire  was  sit- 
ting down,  reading  a  newspaper.  The  court 
instructed  the  Jury  that  It  was  the  plain- 
tiff's duty  to  keep  a  watchman  on  duty  at  all 
hours  of  the  night  and  that  if  they  believed 
from  the  evidence  that  he  failed  to  keep  a 
watchman  on  duty  at  all  hours  of  the  sight 
and  by  reason  of  such  failure  the  loss  occur- 
red, they  should  find  for  the  defendant  It 
to  Insisted  that  the  jury  should  have  been 
told  that  the  plaintiff  could  not  recover  if  be 
failed  to  keep  a  watchman  on  duty  at  all 
hours  of  the  night,  although  the  loss  would 
have  occurred  Just  as  It  did  notwithstanding 
this.  The  contention  to  that  this  stipulation 
in  the  policy  was  an  absolute  warranty,  that 
there  can  be  no  recovery  tf  It  to  broken,  and 
that  it  was  broken  unless  the  watchman  was 
kept  constantly  watching  at  all  hours  of  the 
night.  In  Wood,  Ins.  g  186,  the  rule  is  thus 
stated:  "When  a  policy  requires  a  watch- 
man to  be  kept  on  the  premises,  the  insured 
to  not  required  to  keep  one  there  constantly; 
but  only  at  such  times  and  during  such  peri- 
ods as  men  of  ordinary  care  and  skill  in  such 
business  employ  one,  and  in  this  respect  the 
usage  of  similar  establishments  is  admissi- 
ble." The  proof  fully  warranted  the  Jury 
in  concluding  that  appellee  had  used  ordinary 
care  in  keeping  a  watchman  on  duty  at 
night  and,  though  the  phraseology  of  the 
court's  instruction  is  not  exactly  the  same  as 
that  In  which  the  rule  is  usually  stated  in 
the  text-books,  under  the  facts  of  the  case 
we  do  not  see  that  there  was  any  substantial 
error  to  the  prejudice  of  appellant.  Judg- 
ment affirmed. 
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LOUISVILLE  &  N.  R.  00.  v.  McEWAN.i 
(Court  of  Appeals  of  Kentucky.  Jnne  13,  1890.) 

EXCESSIVE  VERDICT  —  CARRIERS  —  INJURY 
PROM  SHOT  FIRED  BY  FEUIX)W  PASSEN- 
GER— MISCONDUCT  OP  COUNSEL  IN  ARGU- 
MENT. 

1.  A  verdict  for  $ 12,000  for  an  injury  to  a 
•woman  from  a  gunshot  wound,  -causing  great 
pain  and  suffering,  and  affecting  the  spinal  col- 
umn, will  not  be  set  aside  as  excessive;  a  former 
verdict  for  a  larger  amount  having  previously 
been  set  aside. 

2.  Where  the  conductor  of  an  excursion  train, 
instead  of  compelling  drunken  and  disorderly  ne- 
groes to  be  seated  in  the  rear  car,  in  which  there 
were  empty  seats,  permitted  them  to  roam  at 
will  through  crowded  cars,  in  which  persons  were 
standing  in  the  aisie,  and  after  a  fight  occurred, 
and  a  race  collision  seemed  imminent,  merely  put 
them  out  of  the  car  where  the  fight  took  place, 
leaving  them  on  the  platform,  to  renew  the  con- 
flict when  opportunity  offered,  the  .company  is 
liable  for  an  injury  to  a  passenger  from  a  shot 
fired  by  one  of  the  negroes. 

8.  Statements  of  counsel  for  plaintiff  in  argu- 
ment as  to  the  wealth  of  defendant  corporation 
were  improper,  but  as  defendant,  though  object- 
ing to  the  statement,  did  not  ask  the  court  to 
make  any  ruling  on  the  matter,  and  as  it  Is 
manifest  the  statement  did  not  affect  the  verdict, 
a  new  trial  will  not  be  granted. 

Appeal  from  circuit  court,  Franklin  county. 

"Not  to  be  officially  reported." 

Action  by  Christine  McEwan  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed.  For  former  report,  see  81  S.  W. 
465. 

J.  W.  Rodman  and  Wm.  Lindsay,  for  ap- 
pellant. J.  A.  Scott,  W.  H.  Holt,  John  Young 
Brown,  and  Knott  &  Edelen,  for  appellee. 

HOBSON,  J.  This  is  the  second  appeal  of 
this  case.  For  the  opinion  on  the  former  ap- 
peal, see  Railroad  Co.  v.  McEwan  (Ky.)  31 
S.  W.  466.  The  facts  of  the  case  are  fully 
stated  In  that  opinion,  and  need  not  be  re- 
peated here.  A  new  trial  was  had  as  there- 
in directed,  resulting  in  a  verdict  for  the 
plaintiff  for  $12,000.  The  evidence  does  not 
appear  to  be  essentially  different  from  what 
it  was  on  that  appeal,  and  it  was  then  held 
sufficient  to  warrant  the  submission  of  the 
case  to  the  Jury.  The  proof  is  conflicting, 
but,  as  the  jury  found  a  verdict  for  the  plain- 
tiff after  being  out  only  20  minutes,  it  is  evi- 
dent that  they  believed  the  witnesses  for  ap- 
pellee. Conceding  this  testimony  to  be  true, 
we  cannot  say  that  the  verdict  is  unwarrant- 
ed, and,  while  it  is  large,  it  Is  not  so  large  as 
to  justify  us  In  setting  it  aside  as  excessive, 
where  there  has  already  been  a  previous  ver- 
dict in  the  case,  and  there  Is  evidence  tending 
to  show  that  appellee  has  received  an  injury 
causing  great  pain  and  suffering,  and  that 
the  spinal  column  has  been  affected,  produ- 
cing results  which  have  overshadowed,  If  not 
blighted,  her  life.  The  Instructions  of  the 
court  to  the  Jury  fairly  presented  the  law  of 
the  case.    We  do  not  think  the  jury  could 

*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
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have  misunderstood  them.  There  were  five 
drunken  and  disorderly  negroes  on  the  train. 
It  was  impossible  for  people  who  did  not 
know  them  to  remember  with  distinctness 
what  each  one  of  them  separately  did;  but 
the  proof  is  very  clear  that  they  acted  to- 
gether; that  they  were  drunk,  obscene,  and 
disorderly;  that,  though  the  conductor  was 
appealed  to  several  times,  he  did  not  take 
any  active  step  to  prevent  the  consequences 
which  followed,  and  which  a  man  of  ordinary' 
sense  must  have  apprehended  was  likely  to 
result  from  the  way  the  negroes  were  carry- 
ing on  In  the  train.  This  was  an  excursion 
train,  at  night,  and  when  the  defendant  had 
notice  that  these  five  negroes  were  drunk, 
and  that  the  passengers  deemed  themselves 
tn  danger  at  their  hands,  it  should  have  tak- 
en some  adequate  steps  to  have  prevented  the 
results  that  followed  and  that  were  the  natural 
consequences  of  the  state  of  facts  known  to 
it  and  called  to  Its  attention  by  the  passen- 
gers. The  cardinal  fault  of  the  appellant 
wag  that  it  crowded  the  people  m  the  front 
cars,  so  that  many  could  not  get  seats,  while 
the  rear  part  of  the  train  was  not  filled.  The 
five  negroes  who  created  the  disorder  were 
standing  up  in  the  aisle  with  a  number  of 
white  men,  unable  to  get  seats,  from  the  time 
the  cars  were  opened  until  the  accident  hap- 
pened, something  like  an  hour  afterwards. 
When  the  conductor  was  so  often  urged  to 
put  these  drunken,  disorderly,  and  obscene 
negroes  off  the  train,  and  it  was  apparent  to 
any  one  that  the  cause  of  disturbance  must 
continue  while  they  had  no  seats,  and  were 
doing  as  drunken  negroes  might  be  expected 
to  do,  the  conductor  should,  at  least,  have 
sent  them  to  the  rear  cars,  where  there  were 
empty  seats,  and  made  them  stay  there.  In- 
stead, they  were  left  to  roam  the  cars  at  will, 
j  impressed  with  the  conviction  that  they  were 
martyrs  on  account  of  their  color,  and  that 
it  was  a  condescension  on  their  part  to  take 
liberties  with  any  one  on  the  train.  When 
the  row  began  In  the  car  where  appellee  was, 
and  a  race  collision  was  imminent,  the  con- 
ductor put  the  five  negroes  out  of  that  car 
Into  the  next,  and  left  them  there,  to  go 
through  the  same  performance  In  that  car; 
and  when  the  fight  there  was  on,  and  the  bat- 
tle was  waged  from  that  car  to  the  next,  he 
simply  again  put  the  negroes  out  of  the  car, 
leaving  them  on  the  platform,  to  renew  the 
conflict  as  soon  as  opportunity  offered.  Un- 
der such  circumstances,  It  seems  to  us  the 
jury  were  warranted  in  concluding  that  the 
subsequent  shooting,  in  which  appellee  was 
struck,  was  a  result  reasonably  to  be  appre- 
hended from  the  surrounding  circumstances, 
and  that  might  have  been  avoided  by  ordi- 
nary care  on  the  part  of  appellant. 

The  statements  of  the  counsel  for  appellee 
in  his  concluding  argument  were  unjustifia- 
ble, and  should  not  have  been  made;  but  it 
does  not  appear  that  the  court's  attention 
was  called  to  it,  or  that  he  was  asked  to 
make  any  ruling  on  the  matter.   We  see  no 
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other  Irregularity  In  the  trial,  and  are  un- 
willing to  reverse  for  this,  when  we  are  sat- 
isfied from  the  record  that  the  jury  believed 
appellee's  version  of  the  matter;  that  their 
verdict  was  governed  by  the  view  they  took 
of  the  case,  rather  than  by  the  statement  of 
the  counsel;  and  that  another  jury  would  do 
the  same  thing.  The  litigation  has  now  been 
prolonged  jnany  years,  and  we  think  it  is  to 
the  Interest  of  both  parties  that  it  should 
cease.    Judgment  affirmed. 


JOHNSON  v.  MASON  LODGE  NO.  33.1 

(Court  of  Appeals  of  Kentucky.   June  13,  1899.) 

CORPORATIONS— CHARITABLE  ORGANIZATIONS 
—FAILURE  TO  DESIGNATE  AGENT  ON  WHOM 
PROCESS  MAT  BE  EXECUTED— ESTOPPEL  TO 
PLEAD  DISABILITY  OF  CORPORATION  TO 
CONTRACT. 

1.  Ky.  St  i  883  — part  of  the  act  relating  to 
corporations  organized  for  charitable  purposes, — 
which  provides  that  corporations  "organized  un- 
der this  act"  shall  not  be  subject  to  any  of 
the  laws  relating  to  corporations  having  a  capital 
stock,  or  organized  for  pecuniary  profit,  "except 
that  requiring  an  agent  on  whom  process  may 
be  executed,  applies  to  corporations  organized 
for  charitable  purposes,  whether  organized  before 
or  after  the  passage  of  that  act. 

2.  That  section  does  not  exempt  corporations 
organized  for  charitable  purposes  from  the  duty 
imposed  by  Ky.  St  §  571,  upon  every  corporation, 
of  filing  in  the  office  of  the  secretary  of  state  a 
statement,  signed  by  its  president  or  secretary, 
giving  the  location  of  its  office,  and  the  name  of 
its  agent  thereat  upon  whom  process  can  be 
served. 

3.  One  who  is  sued  upon  a  contract  which  he 
has  made  with  a  corporation  is  estopped  to  plead 
the  disability  of  the  corporation  to  make  the  con- 
tract because  of  its  failure  to  file  a  statement  giv- 
ing the  location  of  its  office  and  the  name  of  its 
agent  upon  whom  process  could  be  served,  though 
the  statute  expressly  provides  that  it  shall  not 
be  lawful  for  any  corporation  to  carry  on  any 
business  in  this  state  until  it  shall  have  filed  such 
a  statement 

Appeal  from  circuit  court,  Mason  county. 

"To  be  officially  reported." 

Action  by  Mason  Lodge  No.  33  against  Mil- 
ton Johnson  on  a  promissory  note.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

L.  W.  Robertson,  E.  L.  Worthington,  and 
J.  N.  Keboe,  for  appellant.  L.  W.  Galbralth, 
for  appellee. 

BURNAM,  J.  Appellee  alleges  that  it  to 
dnly  incorporated  under  the  laws  of  this 
commonwealth,  with  power  to  contract  and 
be  contracted  with;  that  the  appellant,  John- 
son, borrowed  from  them  the  sum  of  $750, 
for  which  he  on  the  same  day  executed  and 
delivered  to  them  his  promissory  note,  by 
which  he  agreed  to  pay  them  the  sum  loan- 
ed, with  interest,  on  demand;  that  he  paid 
thereon  |52.50  August  17,  1897,  and  that  de- 
mand bad  been  made  for  the  balance  of  the 
debt,  and  payment  refused.  Appellant.  In 
his  answer,  admits  the  execution  of  the  note 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
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sued  on,  and  that  it  was  for  borrowed  mon- 
ey, but  seeks  to  evade  the  payment  thereof 
on  two  grounds:  First,  he  denies  the  cor- 
porate existence  of  appellee;  and,  second,  be 
states  that  at  the  time  the  note  sued  on  was 
executed,  and  for  several  years  prior  there- 
to, appellee  had  been  engaged  In  the  business 
of  lending  money  and  trafficking  in  property 
for  profit  in  this  state;  that  its  residence  is 
and  had  been  in  Mason  county;  and  that  at 
the  time  of  the  execution  of  the  note  sued  on 
and  of  the  commencement  of  this  suit  appel- 
lee had  not  filed  with  the  secretary  of  state 
a  statement  giving  the  location  of  its  office, 
and  the  name  of  its  agent  upon  whom  process 
could  be  served,  as  required  by  section  194 
of  the  constitution  and  section  571  of  the 
Kentucky  •Statutes,  and  for  this  reason  the 
obligation  sued  on  was  Illegal  and  unen- 
forceable. A  general  demurrer  was  sustain- 
ed to  this  answer,  and,  appellant  declining  to 
amend,  judgment  was  rendered  In  favor  of 
appellee  for  the  amount  sued  for,  from  which 
this  appeal  is  prosecuted. 

Section  194  of  the  constitution  reads  as 
follows:  "All  corporations  formed  under  the 
laws  of  this  state,  or  carrying  on  business  in 
this  state,  shall,  at  all  times,  have  one  or 
more  known  places  of  business  In  this  state, 
and  an  authorized  agent  or  agents  there,  upon 
whom  process  may  be  executed,  and  the  gen- 
eral assembly  shall  enact  laws  to  carry  into 
effect  the  provisions  of  this  section."  And 
the  section  of  the  statute  relied  on  provides 
that:  "All  corporations  except  foreign  Insur- 
ance companies  formed  under  the  laws  of  this 
*  ♦  ♦  state,  and  carrying  on  any  business 
In  this  state,  shall  at  all  times  have  one  or 
more  known  places  of  business  In  this  state, 
and  an  authorized  agent  or  agents  thereat 
upon  whom  process  can  be  served;  and  it 
shall  not  be  lawful  for  any  corporation  to 
carry  on  any  business  in  this  state,  until  it  shall 
have  filed  in  the  office  of  the  secretary  of  state 
a  statement,  signed  by  its  president  or  secre- 
tary, giving  the  location  of  Its  office  or  offices 
In  this  state,  and  the  name  or  names  of  Its 
agent,  or  agents  thereat  upon  whom  process 
can  be  served;  •  •  *  and  if  any  corpora- 
tion fails  to  comply  with  the  requirements  of 
this  section,  such  corporation,  and  any  agent 
or  employee  of  such  corporation,  who  shall 
transact,  carry  on  or  conduct  any  business  in 
this  state,  for  It,  shall  be  severally  guilty  of  a 
misdemeanor,  and  fined  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars 
for  each  offense."  It  is  claimed  by  appellee 
that  as  it  is  a  purely  charitable  Institution, 
without  capital  stock,  or  organized  for  pe- 
cuniary profit,  it  is  not  subject  to  any  of  the 
laws  relating  to  corporations  organized  for 
the  purposes  of  gain,  and  rely  to  support  this 
claim  upon  section  883  of  the  Kentucky  Stat- 
utes, which  reads  as  follows:  "Corporations, 
associations,  or  societies  organized  under  this 
act  shall  not  be  subject  to  any  of  the  laws 
relating  to  corporations  having  a  capital  stock 
or  organized  for  pecuniary  profit,  except  that 
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requiring  an  agent  on  whom  process  may  be 

executed."  It  Is  evident  that  the  legislature 
has  made  a  marked  difference  In  Its  require- 
ments of  charitable,  educational,  and  religious 
corporations  and  those  organized  for  private 
gain  and  having  a  fixed  capital  stock,  and  In- 
tended to  exempt  them  from  all  the  laws  re- 
lating to  corporations  of  the  latter  class,  ex- 
cept that  requiring  an  agent  upon  whom  pro- 
cess may  be  executed.  While  the  language  of 
section  883  limits  Its  exemptions  to  corpora- 
tions organized  under  that  act,  we  think  it 
was  intended  to  apply  to  all  corporations  of 
this  character,  whether  they  were  organized 
previous  to  the  passage  of  that  law  or  subse- 
quently thereto;  and  this  opinion  Is  confirm- 
ed by  the  provisions  of  section  882,  which  im- 
mediately precedes  the  one  in  question.  But 
it  seems  to  us  that,  giving  a  fair  and  reason- 
able construction  to  section  104  of  the  con- 
stitution, and  the  two  provisions  of  the  stat- 
ute referred  to,  It  was  not  intended  to  exempt 
any  corporation  organized  under  the  laws  of 
this  state  from  the  duty  of  filing  in  the  office 
of  the  secretary  of  state  a  statement,  signed 
by  its  president  or  secretary,  giving  the  lo- 
cation of  Its  office,  and  the  name  of  its 
agent  thereat  upon  whom  process  could  be 
served.  If  we  are  wrong  In  this  construction 
of  the  statute.  It  seems  to  us  that  there  can 
be  no  doubt  that  the  demurrer  was  properly 
sustained  on  the  grounds  that  appellant,  hav- 
ing contracted  with  appellee,  and  received 
from  It  $750,  which  he  retains,  Is,  in  an  ac- 
tion on  the  note  executed  for  that  money,  es- 
topped to  deny  the  existence  of  appellee  as 
a  corporation,  or  its  power  to  contract  for 
failure  to  comply  with  the  statute.  Section 
5G8  of  the  Kentucky  Statutes  provides:  "No 
corporations  organized  under  this  chapter 
■hall  be  permitted  to  set  up  or  rely  upon  the 
want  of  legal  organization  as  a  defense  to  an 
action  against  it,  nor  shall  any  person,  trans- 
acting business  with  such  corporation,  In 
suit  for  Injury  done  to  his  property,  be  per- 
mitted to  rely  upon  such  Illegal  organization 
as  a  defense."  And  this  provision  of  the 
statute  only  announces  the  common-law  prin- 
ciple which  has  been  repeatedly  recognized 
by  former  adjudications  of  fhls  court.  In  the 
case  of  Railroad  Co.  v.  Leave!!,  16  B.  Mon. 
363.  the  court  said:  "In  general,  where  a 
defendant  deals  with  a  corporation,  and  rec- 
ognizes its  existence,  he  Is  not  permitted  to 
raise  the  question  whether  It  has  been  legally 
organized  or  not."  In  the  case  of  Wight  v. 
Knilroad  Co.,  16  B.  Mon.  4,  the  court  said: 
"Whether  an  incorporated  company  has  been 
regularly  organized,  so  as  to  give  It  power 
to  act.  cannot  be  Inquired  Into  In  a  collateral, 
but  must  be  asserted  in  a  direct,  proceeding 
against  the  Incorporation."  The  same  doc- 
trine was  announced  In  Hughes  v.  Bank,  5 
Lift.  635.  And  It  has  been  repeatedly  held  by 
this  court  that  by  executing  a  note  payable 
to  a  corporation  the  payor  is  estopped  to  deny 
Its  existence  or  authority  to  do  business  at 
that  time.  See  Depew  v.  Bank,  1  J.  J.  Marsh. 


380;  Bank  v.  Trimble,  6  B.  Mon.  601;  Jones 
v.  Bank,  8  B.  Mon.  123.  Under  these  cases 
we  think  the  appellant  Is  clearly  estopped 
from  denying  the  corporate  existence  of  ap- 
pellee, or  of  pleading  any  disability  to  con- 
tract existing  at  the  time  the  note  was  given; 
and  they  are  in  harmony  with  the  decisions 
of  other  courts  and  the  doctrine  of  the  lead- 
ing text  writers.  See  Andes  v.  Ely,  158  U. 
S.  312,  15  Sup.  Ct.  954;  Close  Cemetery, 
107  U.  S.  466,  2  Sup.  Ct  267;  Andrews  v. 
Pipe  Works,  23  C.  C.  A.  454,  77  Fed.  774; 
Sniders'  Sons'  Co.  v.  Troy,  91  Ala.  224,  8 
South.  658,  citing  4  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  196;  Bank  v.  Boyd,  99  Cal.  604,  34  Pac. 
337;  Plummer  v.  Mercantile  Co.,  23  Colo.  190, 
47  Pac.  294;  Hlckox  &  Bead  Pub.  Co.  v. 
Dawes  Mfg.  Co.,  64  111.  App.  630;  Hause  v. 
Mannhelmer  (Minn.;  1897)  69  N.  W.  810; 
Bradley  v.  Reppell,  183  Mo.  545,  32  S.  W. 
045,  and  34  S.  W.  841,  citing  4  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  198.  Mr.  Cook,  in  his 
work  on  Corporations,  says:  "A  person  who 
borrows  money  from  a  corporation  cannot 
defeat  an  action  for  the  money  by  alleging 
that  the  corporation  had  no  power  to  make 
the  loan.  He  must  pay  back  the  money." 
Blgelow,  Estop.  §  4fi4,  says:  "In  ordinary 
cases  it  is  not  allowed  an  Individual  to  escape 
his  obligation  by  showing  the  Incapacity  of 
the  other  party  to  the  contract  to  act  as  he 
had  assumed  to  act  We  have  elsewhere 
seen  that  this  Is  a  broad  rule  of  law,  and  It  is 
quite  as  true  of  persons  liable  in  a  contract 
to  corporations  as  in  other  cases."  Thomp. 
Corp.  S  5274,  says:  "The  modern  doctrine  is 
coming  to  this:  That  one  who  enters  into  a 
contract  with  a  corporation  is,-  when  sued  by 
the  corporation  upon  such  contract,  estopped 
to  deny  that  the  corporation  had  power  to 
make  the  contract.  The  obvious  reason  of 
the  rule  is  that  a  person  ought  not  to  be  al- 
lowed to  oppose  such  a  dishonest  defense  to 
a  bargain  which  Is  fair  so  far  as  he  is  con- 
cerned. The  rule  of  public  policy,  which 
aims  to  keep  corporations  within  the  limits 
of  their  chartered  powers,  yields  to  the  jus- 
tice of  the  particular  case,  and  the  wrong 
which  the  corporation  has  done  to  the  public 
by  transcending  its  powers  Is  left  to  be  re- 
dressed in  a  public  prosecution  against  the 
corporation.  Hence,  if  a  national  bank  lends 
money  on  the  security  of  a  mortgage  or  of 
a  nonnegotlable  note,  the  obligor  in  the  con- 
tract, when  proceeded  against  to  enforce  it, 
cannot  escape  the  payment  of  the  debt  which 
he  has  thus  contracted  by  pleading  that  the 
bank  had  no  power  to  make  the  contract" 
And  in  section  6021  the  same  author  says: 
"Where  the  corporation  Is  plaintiff  in  the  ac- 
tion, and  is  seeking  to  enforce  a  contract  in- 
to which  it  had  no  power  to  enter,  if  the  de- 
fendant has  received  the  benefit  of  the  con- 
tract he  will  not  be  allowed  to  defend  on  the 
ground  that  It  was  ultra  vires,  until  he  re- 
stores the  benefits  which  he  received.  The 
simplest  Illustration  of  this  is  where  a  corpo- 
ration has  exceeded  Its  power  In  lending  its 
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money  on  a  promissory  note,  but  nevertheless 
seeks  to  get  Its  money  back  by  bringing  an 
action  on  the  note.  Here  the  maker  of  the 
note  will  not  be  beard  to  defend  on  the 
ground  that  the  corporation  had  no  power  to 
lend  him  the  money."  And  In  section  5712 
the  same  author  said:  "Those  decisions 
which  upheld  the  rascally  borrower  In  keep- 
ing the  money  which  he  had  borrowed  from 
the  corporation,  en  the  ground  that  the  cor- 
poration had  no  power  to  lend  It,— the  very 
reason  why  he  ought  to  be  compelled  to  re- 
store It,— form  strange  blots  upon  the  pages 
of  American  Jurisprudence.  If  a  collection  of 
individuals,  having  no  corporate  powers  at 
all,  lend  their  money,  and  take  a  promissory 
note  as  evidence  of  the  debt,  In  which  they 
describe  themselves  as  a  corporation,  then, 
when  they  sue  the  borrower  upon  the  note, 
he  Is  estopped,  under  theories  prevailing  In 
all  American  jurisdictions,  from  setting  up 
the  defense  that  they  are  net  a  corporation. 
Yet,  according  to  these  decisions,  while  be 
cannot  plead  that  they  are  not  a  corporation, 
he  can  plead  that  they  do  not  possess  the  pow- 
er to  lend  their  money,  and  he  can  plead  this 
as  a  justification  for  his  keeping  It."  But  It 
Is  Insisted  for  appellant  that  this  doctrine  has 
no  application  to  the  question  involved  here, 
for  the  reason  that  the  contract  sued  on  Is 
not  simply  ultra  vires,  but  Is  actually  for- 
bidden by  the  statute,  and  is  contrary  to  pub- 
lic policy;  that  the  cases  of  Tanmeter  v. 
Spurrier,  94  Ky.  22,  21  8.  W.  337,  and  Van- 
noy  v.  Patton,  5  B.  Mon.  248,  support  this 
doctrine.  In  the  case  of  Vanmeter  v.  Spur- 
rier the  statute  under  consideration  was  one 
to  protect  the  public  against  worthless  fer- 
tilizers, and  In  the  case  of  Vannoy  v.  Pat- 
ton  from  the  sale  of  liquor  without  license; 
and  the  case  of  Franklin  Ins.  Co.  v.  Louis- 
ville &  A  Packet  Co.,  9  Bush,  590,  1&  we 
think,  in  line  with  these.  As  the  vice  was  in 
the  contract  Itself,  they  are  therefore  dis- 
tinguished in  this  respect  from  this  case, 
which  only  Involves  the  Idea  of  disability  to 
sue;  and  It  appears  to  us  that  the  defenses 
relied  on  in  this  case  are  Inconsistent,  and 
neither  of  them  tenable.  For  reasons  indi- 
cated, the  Judgment  to  affirmed. 


TUNKS  v.  VINCENT.i 
(Court  of  Appeals  of  Kentucky.  June  13,  1899.) 

ELECTIONS— NOTICE  OF  CONTEST— PURGING 
POLLS  OP  ILLEGAL  VOTES— EVIDENCE  A3 
TO  CANDIDATE  VOTED  FOR— DECLARATIONS 
AS  EVIDENCE. 

1.  The  averment,  in  a  notice  to  contest  an  elec- 
tion, that  the  contestant  was  the  Democratic 
candidate,  and  was  "duly  and  legally  elected,"  is 
sufficient,  without  an  express  averment  of  his 
eligibility. 

2.  The  statement  in  the  notice  of  the  number 
of  illegal  votes  polled,  for  whom  polled,  and 
when  and  where  polled,  is  sufficient,  without 

i  Reported  by  Edward  W.  nines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


specifying  the  names  of  the  illegal  voters,  in  the 
absence  of  a  motion  to  make  more  specific 

3.  The  returns  of  precinct  election  officers  stat- 
ing the  number  of  votes  received  by  the  Demo- 
cratic and  Republican  candidates,  respectively, 
for  a  particular  office,  are  sufficient,  without  stat- 
ing the  names  of  the  candidates. 

4.  The  decision  of  election  officers  as  to  the 
qualifications  of  voters  is  not  final 

5.  An  inquiry,  in  an  election  contest,  as  to 
how  illegal  votes  were  cast,  does  not  violate  the 
secrecy  of  the  ballot:  and  every  illegal  vote 
should  be  thrown  out,  if  it  appears  by  competent 
evidence  for  whom  it  was  cast. 

6.  Where  the  ballot  of  an  illegal  voter  which 
was  kept  out  of  the  ballot  box  was  counted,  the 
testimony  of  the  election  officers  as  to  the  candi- 
date for  whom  it  was  counted  was  competent. 

7.  The  testimony  of  an  illegal  voter  that  he 
was  a  Republican,  coupled  with  the  fact  that  he 
was  prevented  only  by  the  objection  of  the  eon- 
teatee,  the  Republican  candidate,  from  testifying 
how  he  voted,  affords  prima  facie  ground  for  con- 
cluding that  be  voted  for  contestee. 

8.  The  declarations  of  an  illegal  voter  as  to 
bow  he  voted  are  inadmissible  as  being  mere 
hearsay. 

Guffy  and  Du  Belle,  JJ.,  dissenting. 
Appeal  from  circuit  court,  Edmonson  coun- 
ty. 

"To  be  officially  reported." 

Contest  by  Gillis  Vincent  of  the  election  of 
Trenton  Tunks  to  the  office  of  county  court 
clerk.  Judgment  for  contestant,  and  contes- 
tee  appeals.  Affirmed. 

Mitchell  &  Du  Bose.  Sims  &  Covington,  and 
E.  W.  Hines,  for  appellant.  J.  8.  Lay  and  J. 
M.  Williams,  for  appellee. 

HAZELRIGG,  C.  J.  Appellant  and  appel- 
lee were  opposing  candidates  for  the  office  of 
county  court  clerk  of  Edmonson  county  at 
the  regular  November  election,  189".  On  the 
face  of  the  returns,  as  found  by  the  canvass- 
ing board,  appellant,  Tunks,  was  elected  by 
one  vote,  and  he  was  accordingly  given  a  cer- 
tificate of  election  by  that  board.  Appellee. 
Vincent,  at  once  gave  notice  of  contest,  to 
which  Tunks  responded  by  demurrer  to  the 
notice,  and  by  specific  denial  of  the  facts  al- 
leged hi  the  notice.  He  also  gave  a  counter 
notice,  charging  various  irregularities  In  the 
vote  received  by  Vincent  After  preparations 
and  final  hearing,  the  board  of  contest,  by  the 
concurrence  of  a*  majority,  held  as  had  the 
canvassing  board,  and  adjudged  In  favor  of 
Tunks.  On  appeal  by  Vincent  the  regular 
circuit  judge  deemed  himself  disqualified  by 
reason  of  having  been  a  candidate  at  the  same 
election,  and  an  agreement  was  made  by 
which  the  case  was  beard  and  determined  by 
a  special  judge,  the  Honorable  C.  U.  McElroy, 
who,  in  an  able  and  elaborate  opinion,  held 
that  Vincent  was  entitled  to  the  office. 

The  first  question  to  present  Itself  is  that 
raised  by  the  demurrer.  The  notice  Is  said 
to  be  insufficient  (1)  because  it  does  not  state 
that  Vincent  was  eligible  to  the  office  he  was 
contesting;  and  (2)  because  It  is  Indefinite, 
and  fails  to  specify  the  grounds  relied  on.  ft 
was  held  by  the  learned  judge  below  that 
the  notice  was  indefinite,  but,  In  the  absence 
of  a  motion  to  make  more  specific,  it  should. 
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be  held  sufficient.  The  notice  Is  to  the  effect 
that  Tunks,  who  Is  averred  to  be  the  Republi- 
can candidate  for  the  office,  while  the  con- 
testant, Vincent,  was  the  Democratic  candi- 
date for  the  same  office,  did  not  receive,  but 
that  Vincent  did  receive,  a  majority  of  the 
legal  votes  cast  in  the  county  of  Edmonson 
at  the  election  of  November  2,  1887,  and  that, 
receiving  such  majority,  he  (Vincent)  was 
duly  and  legally  elected  clerk  of  the  Edmon- 
son county  court  Before  passing  to  a  con- 
sideration of  other  terms  of  the  notice,  we 
may  say  here  that  we  regard  the  foregoing 
specifications  of  the  notice  as  substantially 
meeting  the  objections  first  above  Indicated. 
In  Ledbetter  v.  Hall,  62  Mo.  423,  it  was  said 
that,  even  if  it  was  necessary  to  allege  eligi- 
bility, the  statement  in  the  notice  that  the 
contestant  has  been  duly  and  legally  elected 
to  the  office  in  controversy,  necessarily  im- 
plied his  eligibility  for  the  official  position. 
This  is  substantially  the  effect  of  the  decision 
of  this  court  in  Cellopy  v.  Cloherty,  95  Ky. 
330,  25  S.  W.  497.  See  cases  to  same  effect 
in  7  Enc.  PI.  &  Trac.  381,  notes  5,  6.  We  are 
to  bear  in  mind  also  that  the  statement  that 
the  contestant  was  a  candidate  of  one  of  the 
political  parties  has  force  In  view  of  our  elec- 
tion laws -providing  for  party  nominations. 
When  one  Is  such  a  candidate,  he  must  be 
presumed  to  be  entitled  to  have  his  name  go 
on  the  official  ballot,  and  is  prima  facie  eligi- 
ble to  the  office  for  which  he  is  a  candidate. 
The  mere  averment  of  his  candidacy  under 
these  circumstances  implies  eligibility.  Ed- 
wards v.  Knight,  8  Ohio,  375;  Batterton  v. 
Fuller  (&  D.)  60  N.  W.  1071.  Continuing,  the 
notice  charged  that  the  precinct  officers  of  the 
election  permitted  divers  illegal  votes  to  be 
cast  for  Tunks  and  against  Vincent  as  fol- 
lows: 25  at  Parker  precinct,  20  at  the  Capital 
Hill  precinct,  etc.,  and  that  at  the  Fork  and 
Bee  Spring  precincts  especially  the  officers  Il- 
legally counted  to  Tunks  and  against  Vincent 
about  10  votes  that  did  not  vote  for  either 
Tunks  or  Vincent;  that  the  officers  refused 
to  allow  about  10  legal  voters  to  vote  who 
would  have  voted  for  Vincent  had  they  been 
allowed  to  vote;  and  that  Vincent  had  lost 
6  votes  at  the  Fork  and  Parker  precincts  be- 
cause the  officers  there  refused  to  count  for 
him  all  the  legal  votes  cast  for  him  at  those 
precincts.  Our  statute  provides  that  "the  no- 
tice shall  state  the  grounds  of  the  contest,  and 
none  other  shall  afterwards  be  heard  as  com- 
ing from  such  party."  Ky.  St.  §  1535,  subsec. 
1.  We  are  of  opinion  that  the  notice  in  ques- 
tion does  state  the  grounds  of  the  contest 
within  the  meaning  of  the  statute.  The  ob- 
ject of  the  notice  is,  of  course,  to  put  the  con- 
testee  upon  a  proper  defense,  and  prevent  any 
surprise  being  practiced  upon  him;  and,  while 
it  would  have  been  incumbent  on  the  con- 
testant, at  the  time  he  gave  his  notice,  to  give 
the  names  of  Illegal  voters  if  he  knew  them, 
he  was  not  asked  to  make  his  notice  more 
specific.  In  discussing  the  sufficiency  of  such 
notice  under  a  federal  law  which  required  that 


the  contestant  should,  within  30  days  after 
the  election,  "give  notice  in  writing  to  the 
member  whose  seat  he  intends  to  contest,  and 
in  such  notice  shall  specify  particularly  the 
grounds  on  which  he  relies."  Judge  McCrary, 
In  his  work  on  Elections  (section  394),  says: 
"It  seems  to  be  settled  by  the  decisions  of  the 
house  of  representatives  that  a  notice  is  good 
under  the  law  if  it  specify  the  number  of  il- 
legal votes  polled,  for  whom  polled,  and  when 
and  where  polled,  without  specifying  the 
names  of  the  illegal  voters."  And  the  learn- 
ed author,  continuing,  says,  "The  same  rule 
prevails  in  cases  brought  under  statutes  pro- 
viding for  the  contest  of  elections;"  eiting  the 
cases  of  Sheppard's  Case,  65  Pa.  St.  36;  Bat- 
turs  v.  Megary,  1  Brewst  162;  State  v.  HU- 
mantel,  21  Wis.  566.  The  statute  requires 
the  grounds  merely  of  the  contest,  and  not 
the  evidence  In  support  thereof.  And  so  we 
may  say,  in  this  connection,  that,  although 
we  find  much  In  the  record1  and  In  the  argu- 
ment for  contestant  In  support  of  the  rejec- 
tion of  certain  alleged  illegal  ballots  counted 
for  coBtestee,  there  is  nothing  in  the  notice 
apprising  appellee  of  such  a  ground  of  con- 
test. We  think  the  demurrer  to  the  notice 
was  properly  overruled. 

Disposing  of  Tunks'  counter  notice  first, 
and  which  does  rely  on  defective  ballots  and 
returns  as  well,  it  appears  that  at  the  Parker 
precinct  the  officers  made  out  their  return  in 
the  usual  form,  except  that  they  failed  to  fill 
in  the  blanks  provided  for  the  names  of  the 
various  candidates;  that  Is,  the  returns  were 
made  saying  that  the  candidate  for  county 
Judge,  candidate  for  county  clerk,  and  the 
various  other  candidates  voted  for  received 
the  number  of  votes  certified  to  and  set  op- 
posite their  names;  but  the  names  of  the  va- 
rious candidates  were  not  given.  It  is  there- 
fore Insisted  for  Tunks  that  the  precinct  be 
excluded  entirely.  The  trial  court,  as  to  this, 
said:  "As  there  was  only  one  Republican 
candidate  and  one  Democratic  candidate  for 
county  clerk  and  county  judge,  I  take  It 
there  can  be  no  reasonable  doubt  about  the 
fact  that  the  98  votes  returned  for  the  Re- 
publican candidate  for  judge  and  the  Repub- 
lican candidate  for  clerk,  respectively,  and 
the  182  votes  returned,  respectively,  for  the 
Democratic  candidates  for  county  judge  and 
county  clerk,  were  Intended  for  Dorsey  and 
Tunks,  and  for  Edwards  and  Vincent,  and  I 
am  unwilling,  therefore,  to  throw  that  pre- 
cinct out."  We  think  the  conclusion  is  sound, 
and  is  supported  by  ample  authority.  10 
Am.  &  Eng.  Enc.  Law,  732,  and  notes.  The 
trial  court  reached  Its  conclusion  that  Vin- 
cent was  elected  by  holding  that  out  of  34 
Tunks  votes  attacked  by  Vincent  2  of  them 
were  Illegal  votes,  because  the  voters  were 
not  qualified  electors  under  our  statute.  This 
elected  Vincent  by  1  vote,  and  left  the  Re- 
publican candidate  for  county  judge,  whose 
election  was  contested  by  his  opponent,  elect- 
ed by  3  votes,  instead  of  5,  as  found  by  the 
canvassing  board.    The  latter  contest  was 
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heard  on  the  same  proof  and  record,  but  from 
this  finding  there  is  no  appeal. 

It  is  Insisted  for  appellant,  at  the  thresh- 
old, that  under  our  election  system  there 
can  be  no  inquiry  as  to  the  casting  of  illegal 
votes,  because  the  action  of  the  precinct  of- 
ficers Is  final.  We  cannot  think  so.  The 
question  in  all  election  cases  is,  which  can- 
didate has  received  the  highest  number  of 
legal  votes?  and,  except  so  far  as  the  in- 
vestigations of  Judicial  tribunals  on  his  be- 
half Is  restricted  by  positive  mandate,  the 
usual  and  ordinary  methods  of  ascertaining 
the  truth  should  be  followed;  and,  where  it 
can  be  done,  every  illegal  vote  should  be 
thrown  out.  The  two  votes  rejected  by  the 
lower  court  were  those  of  Dick  Dunn  and  Jesse 
Crawley.  The  proof  as  to  the  legality  of  each 
of  these  votes  is  conflicting,  and  we  find  no 
good  reason  for  disturbing  the  findings  of 
fact  as  certified  by  the  trial  Judge.  The  pre- 
ponderance of  the  proof  is  that  Dunn  was  not 
a  resident  of  the  precinct  when  he  voted,  and, 
If  Crawley  was,— which  is  doubtful,— it  Is 
clear  he  was  under  21  years  of  age  at  that 
time.  A  more  difficult  question  is  presented 
when  we  seek  to  ascertain  for  whom  Crawley 
voted.  As  to  Dunn,  there  is  no  difficulty. 
His  vote  was  challenged,  and,  while  he  was 
permitted  to  vote,  his  ballot  was  not  put  in 
the  ballot  box.  It  was  preserved  until  the 
close  of  the  election,  and  then  counted  for 
Tunks.  The  testimony  as  to  this  Is  uncon- 
tradicted, and  we  think  it  is  competent 
Dunn  was  an  illegal  voter,  and  the  law  as  to 
the  secrecy  of  the  ballot  cannot  be  Invoked  to 
protect  his  ballot.  As  aptly  held  by  the 
learned  Judge  below,  an  illegal  vote  Is  no  vote, 
and,  if  it  gets  in  the  poll  books  and  In  the  re- 
turns, it  should  be  stricken  out  whenever  It 
can  be  ascertained  by  sufficient  and  compe- 
tent evidence;  and  it  should  be  taken  from 
the  candidate  who  received  It  whenever  that 
fact  can  be  made  clearly  to  appear  by  com- 
petent and  legal  evidence.  As  Dunn  was  an 
illegal  voter,  the  uncontradicted  testimony  as 
to  how  he  voted  is  competent,  and  his  vote 
was  therefore  deducted  from  Tunks'  total 
rote.  We  have  eeen  that  Crawley  was  an  Il- 
legal voter,  but  when  we  come  to  ascertain 
bow  he  voted  an  interesting  question  is  pre- 
sented. He  was  Introduced  as  a  witness  for 
Tunks,  and  testified  on  cross-examination 
that  he  was  a  Republican,  this  being  his  .first 
vote.  When  he  asked  for  whom  he  voted, 
he  expressed  a  willingness  to  answer,  but 
counsel  for  Tunks  objected,  and  told  him  not 
to  answer.  He  then  declined  to  answer.  It 
was  shown  by  other  testimony,  the  compe- 
tency of  which  was  challenged,  that  he  said 
before  he  voted  that  he  intended  to  vote  the 
Republican  ticket  except  in  one  particular, 
not  Important  here,  and,  after  the  election, 
that  he  had  so  voted.  Several  witnesses  so 
prove,  and  Crawley  in  no  way  contradicts 
their  statements.  We  regard  the  proof  that 
the  witness  was  a  Republican  as  competent 
testimony,  and,  further,  that  he  was  himself 


a  competent  witness  to  prove  how  be  voted, 
and  might  be  compelled  to  testify  as  to  how 
he  voted,  unless,  indeed,  he  declined  upon 
the  ground  that  such  testimony  would  in- 
criminate himself.  Judge  McCrary,  In  his 
work  on  Elections  (3d  Ed.  Si  467-459),  very 
clearly  lays  down  this  rule  as  supported  by 
the  authorities.  He  concluded  by  saying: 
"It  is  very  clear  that  the  rule  which,  upon 
grounds  of  public  policy,  protects  the  legal 
voter  against  being  compelled  to  disclose  for 
whom  he  voted,  does  not  protect  a  person 
who  has  voted  Illegally  from  making  such 
disclosure.  To  give  that  rule  this  wide  scope, 
would  be  to  make  It  shield  the  right  and  tbe 
wrong,  the  honest  and  the  dishonest."  The 
witness  offered  to  answer  the  question  as  to 
how  he  voted,  and  was  prevented  only  by  the 
objection  of  Tunks;  and  this,  in  connection 
with  the  proof  that  he  was  a  Republican, 
would  seem  to  afford  prima  facie  grounds  for 
concluding  that  he  voted  for  Tunks,  Mr. 
McCrary,  in  section  458,  says:  "And  when  a 
voter  refuses  to  disclose  and  falls  to  remem- 
ber for  whom  he  voted.  It  Is  competent  to  re- 
sort to  circumstantial  evidence  to  raise  a  pre- 
sumption in  regard  to  that  fact,"  citing  People 
v.  Pease,  27  N.  Y.  45.  and  Cush.  Pari.  Law,  J5 
199,  210;  and  the  same  author  says  it  is  also 
competent  to  prove  that  the  alleged  voter 
was  an  active  member  of  a  particular  polit- 
ical party,  or  obtained  his  ballot  from  a  per- 
son supporting  a  particular  candidate  or  tick- 
et. We  are  not  inclined  to  follow  what  may 
be  conceded  to  be  the  rule  approved  by  a  pre- 
ponderance of  authority,  to  the  effect  that 
Crawley's  declarations  as  to  how  he  voted  are 
competent.  We  think  these  statements  are 
mere  hearsay.  As  we  have  seen,  however, 
there  Is  enough  testimony  to  show  that  this 
vote  was  an  illegal  one,  and  that  Tunks  got 
the  benefit  of  it,  and  the  trial  court  commit- 
ted no  error  In  subtracting  it  from  appellant's 
vote.  It  Is  not  necessary  to  review  the  action 
of  the  court  in  declining  to  reject  other  al-  • 
leged  Illegal  votes  said  to  have  been  counted 
for  appellant.   The  Judgment  Is  affirmed. 

GUPFY  and  DU  RELLE,  JJ.,  dissent 


MTSA  INS.  CO.  et  al.  v.  COMMON- 
WEALTH.! 

(Court  of  Appeals  of  Kentucky.  June  15,  1899.) 

CRIMINAL  CONSPIRACY  —  COMBINATION  TO 
MAINTAIN  RATES  OF  INSURANCE— COMMON 
LAW — SERVICE  OF  PROCESS  ON  FOREIGN  IN- 
SURANCE COMPANIES. 

1.  Under  Ky.  St.  !  3915,  declaring  that  any 
corporation,  person,  or  association  of  persons 
who  shall  combine  with  others  "for  the  purpose 
of  regulating  or  controlling  or  fixing  the  price 
of  any  merchandise,  manufactured  articles  or 
property  of  any  kind,"  shall  be  guilty  of  criminal 
conspiracy,  it  is  not  on  offense  to  combine  for 
the  purpose  of  maintaining  rates  of  insurance. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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aa  the  rule  of  ejusdem  generis  applies  in  deter- 
mining the  meaning  of  the  word  property." 

2.  Only  such  principles  and  rules  as  constituted 
a  part  of  the  common  law  prior  to  March  24, 
1607,  are  in  force  in  Kentucky. 

3.  By  the  common  law  of  Kentucky  it  is  not 
an  indictable  offense  to  combine  for  the  purpose 
of  maintaining  rates  of  insurance. 

4.  Under  Ky.  St.  I  631,  requiring  every  foreign 
insurance  company  to  file  with  the  insurance 
commissioner  a  resolution  consenting  that  service 
of  process  upon  such  commissioner  'in  any  action 
brought  or  pending  in  this  state,  shall  be  valid 
service  upon  said  company,"  and  Cr.  Code,  § 
147,  providing  that  a  summons  on  an  indictment 
shall  be  served  in  the  same  manner  as  a  sum- 
mons in  civil  actions,  the  consent  of  a  foreign  in- 
surance company  to  service  of  process  on  the  in- 
surance commissioner  includes  the  summons  on 
an  indictment. 

Guffy,  J.,  dissenting. 

Appeal  from  circuit  court,  Franklin  county. 

"To  be  officially  reported." 

The  vEtna  Insurance  Company  and  others 
•were  convicted  of  the  offense  of  criminal  con- 
spiracy, and  they  appeal.  Reversed. 

W.  S.  Pryor,  Pirtle  &  Trabue,  W.  W. 
Thum,  S.  E.  SI08S,  and  Paddoek,  Wright  & 
Billing,  for  appellants.  Robt.  B.  Franklin, 
W.  S.  Taylor,  and  M.  H.  Thatcher,  for  the 
Commonwealth. 

DU  RELLE,  J.  This  appeal  Is  from  a 
judgment  of  conviction  under  an  indictment 
charging  appellants  with  "the  offense  of  un- 
lawfully conspiring,  by  persuasion,  Intimi- 
dation, and  force,  to  counteract,  avoid,  stifle, 
and  kill  the  effect  of  free  competition  among 
fire  insurance  companies  and  agents  engaged 
In  and  offering  to  do  a  fire  insurance  busi- 
ness in  the  city  of  Frankfort,  county  of 
Franklin,  and  state  of  Kentucky,  committed 
as  follows,  viz.:  The  said  .Etna  Insurance 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Connecticut  [and  eighty- 
six  others],  in  the  said  city  of  Frankfort, 
county  of  Franklin,  and  state  aforesaid,  on 
the  2 2d  day  of  September,  1898.  and  within 
one  year  before  the  finding  of  this  indictment, 
did  then  and  there,  each  with  the  other,  and 
with  other  persons,  associations,  firms,  and 
corporations  to  this  grand  jury  unknown,  un- 
lawfully conspire,  confederate,  combine,  en- 
ter into,  maintain,  consummate,  and  continue 
an  unlawful  pool,  trust,  conspiracy,  confeder- 
ation, combination,  compact,  and  agreement, 
Intending  and  contriving  thereby  to  persuade, 
intimidate,  compel,  and  force  all  agents  and 
companies  then  and  there  engaged  in  and  of- 
fering to  do  a  fire  Insurance  business  to  enter 
into,  maintain,  consummate,  and  continue 
said  unlawful  pool,  trust,  conspiracy,  combi- 
nation, confederation,  compact  and  agree- 
ment, the  objects,  alms,  and  ends  of  which 
were  then  and  there  to  counteract,  avoid,  sti- 
fle, and  kill  the  effect  of  free  competition 
among  all  insurance  companies  and  agents 
then  and  there  engaged  in  and  offering  to  do 
a  fire  Insurance  business,  to  fix  and  maintain 
the  cost  of  fire  insurance  to  the  insuring  pub- 
lic at  a  greater  premium  rate  than  would  oth- 
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erwlse  have  to  be  paid,  and  thus  unlawfully 
to  exact,  extort,  and  procure  great  sums  of 
money  from  citizens  of  this  commonwealth 
owning  and  insuring  property  In  the  city  of 
Frankfort,  county  of  Franklin,  and  state 
aforesaid,  which  said  great  sums  of  money 
said  citizen  would  not  have  to  pay  but  for  the 
existence  of  said  unlawful  pool,  trust,  con- 
spiracy, combination,  confederation,  compact, 
and  agreement,  and  which  said  unlawful 
pool,  trust,  conspiracy,  combination,  confed- 
eration, compact,  and  agreement  so  as  afore- 
said entered  into,-  consummated,  maintained, 
and  continued  by  the  parties  aforesaid  Is  of 
grievous  prejudice  and  hurt  to  the  common 
and  public  good  and  welfare,  of  evil  example, 
and  against  the  peace  and  dignity  of  the  com- 
monwealth of  Kentucky."  To  sustain  this 
charge  of  conspiracy,  the  commonwealth  in- 
troduced the  constitution  and  by-laws  of  the 
Kentucky  and  Tennessee  board  of  fire  un- 
derwriters and  the  Franklin  board  of  under- 
writers, to  show  the  objects  of  the  associa- 
tions named,  together  with  the  evidence  that 
appellants  were  engaged  in  fire  Insurance 
business  at  Frankfort  through  agents  who 
were  members  of  the  Frankfort  or  local 
board.  Not  all  of  the  appellants  were  mem- 
bers of  the  Kentucky  and  Tennessee  board., 
but  all  appear  to  have  done  business  In 
Frankfort  through  members  of  the  local 
board.  The  Kentucky  and  Tennessee  board 
was  an  association  of  fire  insurance  Compa- 
nies doing  business  in  the  two  states  named; 
the  object  stated  In  its  constitution  being  "to 
organize  and  maintain  local  boards,  to  estab- 
lish and  enforce  .uniform  commissions,  ade- 
quate rates,  correct  forma  of  policies,  and  to 
Inculcate  sound  principles  of  underwriting." 
Each  company  desiring  membership  was  re- 
quired to  subscribe  to  the  constitution  and 
by-laws  through  its  representatives,  "there- 
by pledging  itself  to  the  objects  and  regula- 
tions of  the  association,  and  every  member  of 
this  association  shall  require  its  agents  to 
unite  with  local  boards,  and  co-operate  ac- 
tively therewith;  but  all  rules  and  rates  of 
the  association  must  be  enforced  by  mem- 
bers, whether  adopted  by  the  local  boards  or 
not"  The  by-laws  require  the  secretary, 
"under  the  direction  of  the  executive  commit- 
tee, to  promulgate  rates  and  rules  of  the  as- 
sociation." The  Frankfort  board,  entitled 
"The  Local  Board  of  Fire  Insurance  Agents 
of  Frankfort,  Kentucky,"  had  for  one  of  Its 
objects,  as  declared  by  its  constitution,  the 
establishment  "and  maintenance  of  adequate 
and  equitable  rates."  Membership  was  con- 
fined to  agents  of  companies  and  officers  of 
local  companies,  and  no  person  was  eligible 
to  be  a  member  who  was  in  any  way  inter- 
ested in  insurance  business  with  a  person  or 
company  not  a  member,  "unless  they  also  are 
governed  by  all  the  rules  and  rates  adopted 
by  the  board."  Every  member  was  required 
"strictly  and  rigidly  to  adhere  to  the  rules 
and  rates  adopted  by  the  board,  without  de- 
viation in  letter  or  spirit."   By  the  by-laws. 
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provision  was  made  for  an  executive  and  rat- 
jig  committee  to  surrey  and  report  risks. 
The  surreys  and  rate  books  Issued  to  mem- 
bers  were  the  property  of  the  board,  and  re- 
turnable upon  Its  order.  Misrepresentation 
or  Improper  means  of  interference  by  agents 
subjected  the  party  offending  to  charges.  No 
agent  was  allowed  to  employ  a  solicitor  or 
broker.  Members  were  forbidden  to  attempt 
to  create  or  foster  prejudice  against  the  state 
association,  the  local  board,  or  its  members. 
There  were  provisions  against  dividing  com- 
missions, and  writing  risks  outside  the  Juris- 
diction of  the  board  at  less  than  the  estab- 
lished rate  at  the  locality  of  the  risk.  Obe- 
dience to  these  regulations  was  to  be  enfor- 
ced according  to  a  schedule  of  penalties  fixed 
in  the  by-laws,  and  a  member  was  to  be  pun- 
ished for  violation  of  rules  or  rates  by  sus- 
pension from  membership,  after  hearing,  up- 
on a  two-thirds  vote,  followed  by  a  request 
to  the  companies  of  such  agent  that  his  com- 
mission be  canceled.  Testimony  was  intro- 
duced tending  to  show  that  a  considerable  in- 
crease had  taken  place  In  the  rate  of  insur- 
ance in  Frankfort  and  vicinity  after  the  es- 
tablishment of  these  boards.  It  is  not  nec- 
essary here  to  go  further  Into  the  testimony. 
.  A  number  of  questions  are  presented  upon 
this  appeal,  and  have  been  most  elaborately 
argued  by  counsel.  Among  other  grounds  for 
reversal  presented,  it  Is  urged  that  under  the 
ruling  In  Com.  v.  Ward,  92  Ky.  158,  17  S.  W. 
283,  the  indictment  did  not  sufficiently  set 
forth  the  facts  stating  the  offense  attempted 
to  be  charged;  that  the  evidence  was  Insuffi- 
cient to  sustain  the  charge;  that  this  was 
especially  true  as  to  the  so-called  nonboard 
companies,  which  were  not  members  of  either 
board,  and  against  whom  the  only  testimony 
connecting  them  with  the  alleged  conspiracy 
is  the  fact  that  they  employed  agents  in 
Frankfort  who  were  members  of  the  local 
board,  thereby  adopting  the  rates  promulgat- 
ed by  that  board;  that  the  service  and  sum- 
mons upon  the  insurance  commissioner  were 
not  sufficient  to  bring  the  defendants  before 
the  court  to  answer  an  indictment;  and  that 
the  instructions  did  not  present  the  law  to 
the  Jury.  But  the  underlying  question, 
which,  If  answered  in  the  negative,  renders 
the  consideration  of  these  questions  unneces- 
sary for  the  disposition  of  Oils  case,  is  wheth- 
er, either  by  the  common  law  or  under  the 
statute,  there  Is  in  this  commonwealth  such 
an  offense  as  that  attempted  to  be  described 
in  the  indictment.  This  question  we  shall 
consider  first. 

It  was  conceded  by  counsel  representing 
the  commonwealth,  both  in  oral  argument 
and  brief,  that  this  proceeding  was  not  Insti- 
tuted under  the  statute,  but  under  the  com- 
mon law;  and  a  careful  examination  of  the 
statute  has  convinced  us  that  it  does  not  ap- 
ply to  a  case  like  the  one  at  bar.  It  provides 
(Ky.  St  |  3915)  "that  if  any  corporation  un- 
der the  laws  of  Kentucky,  or  under  the  laws 
of  any  other  state  or  country,  for  transacting 


or  conducting  any  kind  of  business  in  this 
state,  or  any  partnership,  company,  firm  or 
individual,  or  other  association  of  persons, 
shall  create,  establish,  organize,  or  enter  into, 
or  become  a  member  of,  or  a  party  to,  or  In 
any  way  Interested  In  any  pool,  trust,  com- 
bine, agreement,  confederation  or  understand- 
ing with  any  other  corporation,  partnership. 
Individual  or  person,  or  association  of  per- 
sons, for  the  purpose  of  regulating  or  con- 
trolling or  fixing  the  price  of  any  merchan- 
dise, manufactured  articles  or  property  of  any 
kind,  or  shall  enter  into,  become  a  member 
of,  or  party  to,  or  In  any  way  Interested  In 
a  pool,  agreement,  contract,  understanding, 
combination  or  confederation,  having  for  its 
object  the  fixing,  or  in  any  way  limiting  the 
amount  or  quantity  of  any  article  of  prop- 
erty, commodity  or  merchandise  to  be  pro- 
duced or  manufactured,  mined,  bought  or 
sold,  shall  be  deemed  guilty  of  the  crime  of 
conspiracy,  and  punished  therefor  as  provid- 
ed In  the  subsequent  sections  of  this  act." 
The  language  used  would  indicate  that  the 
statute  was  Intended  to  prevent  pools  and 
trusts  forming  for  the  purpose  of  fixing  the 
price  of  merchandise  and  manufactured  arti- 
cles. Without  giving  undue  weight  to  the  ar- 
gument that  the  punctuation  shows  the  word 
"property"  to  be  qualified  by  the  adjective 
"manufactured,"  it  seems  certain  that  the 
ejusdem  generis  rule  of  construction  does 
apply,  and  that  property  referred  to  in  the 
section  was  property  of  the  same  general 
class  or  nature  as  that  described  previously 
by  the  words  "merchandise  and  manufactur- 
ed articles."  And  while  it  may  be  admitted 
that  a  contract,  either  for  labor,  or  for  In- 
demnity against  contingent  loss,  like  an  in- 
surance contract,  when  executed,  becomes 
property,  because  It  Is  then  a  chose  In  action, 
the  right  to  enter  into  such  contracts,  which 
belongs  to  all  persons  capable  of  contracting, 
—as  well  natural  persons  as  artificial  ones 
authorized  by  their  organic  law  to  make  such 
contracts,— would  hardly  be  considered  to  be 
included  by  the  word  "property,"  unless  that 
word  were  used  In  a  much  broader  sense  than 
it  is  customarily  used  by  lawyers  or  in  stat- 
utes. We  conclude,  therefore,  that  the  word 
"property,"  as  used  in  the  statute,  does  not 
include  the  right  to  enter  Into  a  contract  of 
Insurance,  nor  to  fix  the  terms  upon  which 
such  a  contract  will  be  made. 

fhts  brings  us  to  consider  whether,  by  the 
oommon  law,  as  adopted  into  the  Jurispru- 
dence of  Kentucky,  the  acts  whereof  appel- 
lants have  been  charged  constitute  an  indict- 
able offense.  And  we  should  inquire  further 
whether  the  English  common  law,  at  the  time 
of  Its  importation  into  our  system,  contained 
a  principle  which,  by  natural  growth  and 
expansion  to  meet  the  needs  of  social  prog- 
ress In  a  civilized  state,  has  so  enlarged  Its 
original  scope  as  to  Include  those  acts  In  the 
catalogue  of  public  offenses.  On  behalf  of  the 
commonwealth  it  is  contended  with  great 
ability  and  fervor  that  criminal  conspiracies 
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—that  1b,  conspiracies  that  were  indictable  at 
common  law— Included  three  classes:  First, 
conspiracies  to  do  an  unlawful  or  indictable 
thing;  second,  conspiracies  to  accomplish  a 
lawful  purpose  by  means  which  were  them- 
selves unlawful  or  Indictable;  and,  third, 
conspiracies  to  do  a  wrong  affecting  the  gen- 
eral public,  or  an  individual  thereof,  though 
neither  the  acts  done  to  accomplish  the  end, 
nor  the  end  itself,  would  be  In  themselves  in- 
dictable, but  for  the  conspiracy.  Perhaps  as 
clear  and  compact  a  statement  of  the  com- 
monwealth's contention  as  can  be  given  is  to 
be  found  in  an  extract  from  the  article  by  Mr. 
Robert  Desty  on  Criminal  Conspiracies,  In  the 
American  and  English  Encyclopaedia  of  Law: 
"A  criminal  conspiracy  Is  (1)  a  corrupt  com- 
bination (2)  of  two  or  more  persons,  (3)  by 
concerted  action  to  commit  (4)  a  criminal  or 
an  unlawful  act;  (a)  or  an  act  not  In  Itself 
criminal  or  unlawful,  by  criminal  or  unlawful 
tLtans;  (p)  or  an  act  which  would  tend  to 
prejudice  the  public  in  general,  to  subvert 
justice,  disturb  the  peace,  injure  public  trade, 
affect  public  health,  or  violate  public  policy; 
(5)  or  any  act,  however  Innocent,  by  means 
njlther  criminal  nor  unlawful,  where  the 
tendency  of  the  object  sought  would  be  to 
wrongfully  coerce  or  oppress  either  the  pub- 
lic or  an  individual.  *  *  *  It  Is  the  cor- 
rupt agreeing  together  of  two  or  more  per- 
sons to  do,  by  concerted  action,  something 
unlawful,  either  as  a  means  or  an  end,  that 
constitutes  a  criminal  conspiracy.  The  un- 
lawful thing  must  either  be  such  as  would 
be  Indictable  If  performed  by  one  alone,  or 
of  a  nature  particularly  adapted  to  Injure  the 
public  or  some  Individual  by  reason  of  the 
combination.  It  Is  not  necessary,  In  order  to 
constitute  a  conspiracy,  that  the  acts  agreed 
to  be  done  should  be  acts  which,  If  done, 
would  be  criminal.  It  is  enough  that  they 
are  wrongful;  that  is,  amount  to  a  civil 
wrong.  *  *  •  Every  conspiracy  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  for  an  Ille- 
gal, fraudulent,  malicious,  or  corrupt  purpose, 
or  for  a  purpose  which  has  a  tendency  to 
prejudice  the  public  In  general,  is  an  Indicta- 
ble offense,  regardless  of  the  means  whereby 
it  Is  to  be  accomplished."  2  Blsh.  Cr.  Law, 
i  172,  is  to  substantially  the  same  effect: 
"Conspiracy  is  the  corrupt  agreeing  together 
of  two  or  more  persons  to  do  by  concerted  ac- 
tion something  unlawful,  either  as  a  means 
or  as  an  end.  The  unlawful  thing  must  be 
such  as  would  be  Indictable  performed  by  one 
alone,  or,  not  being  such,  be  of  a  nature  par- 
ticularly adapted  to  Injure  the  public  or  some 
individual  by  reason  of  the  combination." 
Relying  upon  these  text  writers,  and  upon 
the  expressions  of  courts  In  a  number  of  ad- 
judged cases,  the  commonwealth  urges  that 
fire  Insurance,  in  the  progress  of  civilization, 
has  grown  to  be  an  everyday  necessity;  that 
a  combination  to  prevent  free  competition 
among  those  engaged  In  the  business  Is 
against  public  policy;  that,  at  common  law, 
all  combinations  to  raise  the  cost  of  necessa- 


ries were  Indictable,  and  therefore  this  com- 
bination Is  indictable  here.  Considerable  ar- 
gument on  the  other  side  Is  devoted  to  the 
attempt  to  show  that  the  combination  here 
complained  of  is  not  only  not  obnoxious  as 
against  public  policy,  but  a  positive  benefit  to 
the  public,  since  by  the  maintenance  of  ade- 
quate rates  it  secures  the  companies  bound 
by  it  against  doing  business  in  a  manner 
which  might  render  them  Insolvent,  and 
thereby  cause  loss  to  the  policy  holders.  This 
argument  which  Is  plausible,  if  not  convin- 
cing, need  not  be  here  considered. 

In  this  state  the  law  seems  to  be  well-set- 
tled that  agreements  in  restraint  of  trade  or 
commerce  are  so  far  against  public  policy  as 
to  be  Illegal,  in  the  sense  of  being  void  and 
not  enforceable.  Anderson  v.  Jett,  89  Ky. 
375,  12  S.  W.  670.  In  Huston  v.  Reutllnger, 
91  Ky.  333,  15  S.  W.  867,  It  was  held  that  an 
association  of  underwriters  almost  exactly 
similar  to  the  ones  now  in  question,  organ- 
ized "for  the  purpose  of  securing  uniformity 
In  the  rates  of  premiums,  harmony  in  the 
conditions  of  Insurance,"  etc,  was  void.  In 
so  far  as  it  undertook  to  regulate  the  employ- 
ment of  solicitors,  the  time  of  employment, 
and  the  compensation  to  be  paid.  And  while 
there  are  decisions  on  the  subject  holding  that 
the  business  of  Insurance,  as  carried  on  in 
one  state  by  a  company  Incorporated  in  an- 
other, was  not  commerce  between  the  states 
(Paul  v.  Virginia,  8  Wall.  168;  State  v. 
Phipps,  50  Kan.  600,  31  Pac.  1097),  and  In 
which  it  has  been  held  that  a  dealer  In  for- 
eign exchange  was  not  engaged  In  commerce, 
but  merely  In  supplying  an  Instrument  of 
commerce  (Nathan  v.  Louisiana,  8  How.  73), 
this  court  seems  to  have  had  no  difficulty  In 
holding  that  a  combination  In  restraint  of  the 
exercise  of  the  right  to  contract  for  labor  was 
against  public  policy,  and  an  agreement  to  be 
bound  by  the  rules  of  such  combination  was 
void.  We  shall  assume,  therefore,  that  under 
the  cases  of  Anderson  v.  Jett  and  Huston  v. 
Reutllnger,  supra,  and  Sayre  v.  Association,  1 
Duv.  143,  the  agreement  whereby  appellants 
and  their  agents  became  members  of  the  as- 
sociations mentioned  was  against  public  pol- 
icy and  void,  in  so  far  as  It  restrained  or 
prevented  free  competition  in  the  fire  Insur- 
ance business,  and  shall  proceed  to  consider 
whether  such  a  combination  was  an  indict- 
able offense  by  the  common  law  as  we  ob- 
tained It,  or  Included  within  the  spirit  of  the 
common-law  doctrine  as  to  criminal  conspir- 
acies. In  Lathrop  v.  Bank,  8  Dana,  121,  in 
an  opinion  by  Chief  Justice  Robertson,  this 
court,  construing  the  question  of  how  far  the 
common  law  of  England  was  adopted  by 
Kentucky,  Bald  that  only  such  principles  of 
the  common  law  as  had  been  adjudicated 
before  the  fourth  year  of  James  I.  had  been 
adopted  in  Kentucky.  The  history  of  the 
adoption  is  given  as  follows:  "By  an  ordi- 
nance of  1776,  Virginia  adopted  'the  com- 
mon law  of  England,  and  all  statutes  or  acts 
of  parliament  made  In  aid  of  the  common 
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law  prior  to  the  fourth  year  of  James  I., 
and  which  [were]  of  a  general  nature  and 
not  local  to  that  kingdom.'  And  the  eighth 
section  of  the  sixth  article  of  the  constitu- 
tion of  Kentucky  adopted,  with  certain  qual- 
ifications, all  laws  which  on  the  1st  of  June, 
1792,  were  in  force  in  the  state  of  Virginia. 
Unless  the  British  mortmain  acts  were  in 
force  in  Virginia  on  the  1st  of  June,  1792, 
they  have  never,  prior  to  June,  1792,  special- 
ly enacted  any  mortmain  statute;  and,  there- 
fore, if  the  mortmain  acts  of  England  prior 
to  the  4th  of  January  were  all  'local  to  that 
kingdom,'  no  part  of  them  was  ever  in  force 
in  either  Virginia  or  Kentucky."  In  Ray  v. 
Sweeney,  14  Bush,  2,  in  an  opinion  by  Judge 
Cofer,  the  court  said:  "By  an  act  of  the  Vir- 
ginia convention  of  1776  it  was  declared  that 
the  common  law  of  England,  all  statutes  or 
acts  of  parliament  made  in  aid  of  the  com- 
mon  law  prior  to  the  fourth  year  of  King 
James  I.,  and  which  are  of  a  general  nature, 
and  not  local  to  that  kingdom  *  •  •  shall 
be  the  rule  of  decision,  and  shall  be  consid- 
ered in  full  force,  until  the  same  shall  be  al- 
tered by  the  legislative  power  of  this  col- 
ony.'' Morehead  &  B.  Ky.  St  612.  The 
present  constitution  provides,  and  previous 
constitutions,  in  substance,  provided,  that  "all 
laws  which  on  the  first  day  of  June,  1792, 
were  In  force  In  the  state  of  Virginia,  and 
which  are  of  general  nature,  and  not  local 
to  that  state,  and  not  repugnant  to  this  con- 
stitution, nor  to  the  laws  which  have  been 
unacted  by  the  general  assembly  of  the  com- 
monwealth, shall  be  in  force  in  this  state  un- 
til they  shall  be  altered  or  repealed  by  the 
general  assembly.  •  •  •  But  only  such 
principles  and  rules  as  constituted  a  part  of 
the  common  law  prior  to  the  fourth  year  of 
the  reign  of  James  I.  are,  or  ever  were,  In 
force  In  this  state.  This  Is  clearly  implied  in 
the  act  of  1776.  To  declare  that  the  common 
law  and  statutes  enacted  prior  to  that  time 
should  be  in  force  was  equivalent  to  declaring 
that  no  rule  of  the  common  law  not  then  rec- 
ognized and  In  force  in  England  should  be 
recognized  and  enforced  here.  James  I.  as- 
cended the  throne  of  England  in  1603  (March 
24th),  and  the  fourth  year  of  his  reign  com- 
menced March  24,  1607;  and  when  it  is 
sought  to  enforce  In  this  state  any  rale  of 
English  common  law,  as  such,  Independently 
of  Its  soundness  in  principle,  It  ought  to  ap- 
pear that  it  was  established  and  recognized 
as  the  law  of  England  prior  to  the  latter 
date."  What,  therefore,  was  the  common  law 
as  to  criminal  conspiracies  In  the  year  1607? 
In  Mr.  Wright's  admirable  little  book  upon 
the  Law  of  Criminal  Conspiracies  (section  1), 
It  is  said:  'There  appears  to  be  no  evidence 
that  during  the  first  of  these  periods  [A.  D. 
1200  to  1600]  any  other  crime  of  conspiracy 
or  combination  was  known  to  the  common 
law  than  that  which  was  authoritatively  and 
'finally'  defined  In  A.  D.  1305  by  the  ordinance 
of  conspirators  (33  Edw.  I.),  as  consisting  in 
confederacy  or  alliance  for  the  false  and  ma- 


licious promotion  of  indictments  and  pleas, 
or  for'  embracery  or  maintenance  of  various 
kinds.   During  the  reigns  from  that  of.  Ed- 
ward III.  to  the  end  of  that  of  Elizabeth,  va- 
rious statutes  were  directed  against  combina- 
tions for  treasonable  purposes  or  for  breach- 
es of  the  peace,  against  combinations  by  mer- 
chants to  disturb  the  markets  or  prices,  and 
against  combinations  by  masons  and  car- 
penters, by  victualers  to  raise  prices,  and  by 
laborers  to  raise  wages  or  alter  hours;  but  no 
mention  has  been  found  in  any  of  the  writers, 
reports,  or  abridgments  of  the  period  before 
the  seventeenth  century  of  any  kind  of  con- 
spiracy, confederation,  or  combination,  aa  be- 
ing criminal  at  common  law,  except  the  crime 
of  conspiracy  as  defined  by  the  ordinance  of 
130").   The  process  by  which  this  specific  of- 
fense has  been  expanded  into  the  comprehen- 
sive title  of  conspiracy  or  combination  in  the 
modern  criminal  law  Is  now  to  be  traced." 
The  author  then  proceeds  to  trace  the  expan- 
sion of  the  criminal  law  of  England  In  this 
behalf  until  it  "grew  into  a  rule  that  a  com- 
bination to  commit  or  procure  the  commis- 
sion of  any  crime  was  criminal,  and  might  be 
prosecuted  as  a  conspiracy,  although  the  crime 
might  have  nothing  to  do  with  the  crime  of 
conspiracy,  properly  so-called."   He  ascribes 
the  principal  share  in  the  earlier  stages  of 
this  development  to  the  court  of  star  cham- 
ber.  Speaking  of  this  book,  Sir  James  Fitz- 
james  Stephen,  eminent  alike  as  judge  and 
law  writer,  says  in  the  thirtieth  chapter  of 
his  magnificent  History  of  the  Criminal  Law 
of  England:  "Mr.  R.  S.  Wright,  In  a  work  of 
remarkable  learning  and  ability,  collected  and 
commented,  with  a  special  view  to  this  par- 
ticular subject,  upon  every  case  ever  decided 
upon  the  subject  of  conspiracy.  The  matter 
has  also  been  fully  discussed  in  many  other 
works.  The  result  is  that  the  following  state- 
ment as  to  the  result  of  the  authorities  upon 
the  subject  may  be  depended  upon:    (1)  No 
case  has  ever  been  cited  in  which  any  per- 
son was,  for  having  combined  with  others  for 
the  raising  of  wages,  convicted  of  a  con- 
spiracy In  restraint  of  trade  at  common  law 
before  the  year  1825.   There  Is,  Indeed,  one 
case  (that  of  the  journeymen  tailors  of  Cam- 
bridge) which  may  perhaps  be  an  authority 
the  other  way,  but  this  appears  doubtful.  (2) 
There  are  some  dicta  to  the  effect  that  such 
combinations  would  be  unlawful.  The  most 
Important  of  these  Is  the  dictum  of  Grose,  J., 
In  Rex  v.  Mawbey  [6  Term  R.  636]:  'In 
many  cases  an  agreement  to  do  a  certain 
thing  has  been  considered  as  the  subject  of 
an  indictment  for  a  conspiracy,  though  the 
same  act,  if  done  separately  by  each  Indi- 
vidual without  any  agreement  among  them- 
selves, would  not  have  been  Illegal,— as,  In 
the  case  of  Journeymen  conspiring  to  raise 
their  wages,  each  may  Insist  on  raising  bis 
wages  If  he  can,  but,  if  several  meet  for  the 
same  purpose,  It  Is  Illegal,  and  the  parties 
may  be  Indicted  for  a  conspiracy.*  This  dic- 
tum Is  an  illustration  not  necessary  to  the 
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decision  of  Rex  v.  Mawbey,  and  founded,  as 
it  seems  to  me,  upon  the  case  of  the  Cam- 
bridge tailors.  (3)  'Some  traces  may  be  fonnd 
In  the  ancient  books  of  a  doctrine  that  It  may 
be  criminal,  independently  of  combination, 
for  one  man  to  oblige  another,  by  bond  or 
otherwise,  to  abstain  from  the  exercise  of 
bis  proper  craft  or  employment.'  These  tra- 
ces, however,  are  very  faint  though  It  is  clear 
enough  that  the  attempt  to  create  monopolies 
by  royal  grants,  or  by  the  by-laws  made  by 
bodies  corporate  or  the  like,  or  to  restrain  peo- 
ple by  contract  from  exercising  their  trade, 
were  always  held  to  be  Illegal,  except  under 
certain  limitations  which  do  not  affect  this 
matter,  in  such  sense  as  to  be  void."  The 
result  of  the  examination  of  the  English 
cases  is  thus  summarized  In  Stephen's  re- 
markable book:  "Such,  for  the  present,  is 
the  final  result  of  the  long  history  which  I 
have  been  relating.  It  is  one  of  the  most 
characteristic  and  Interesting  passages  in  the 
whole  history  of  the  criminal  law.  First, 
there  is  no  law  at  all,  either  written  or  un- 
written. Then  a  long  series  of  statutes  aim 
at  regulating  the  wages  of  labour,  and  end  in 
general  provisions  preventing  and  punishing, 
as  far  as  possible,  all  combinations  to  raise 
wages.  During  the  latter  part  of  this  period 
an  opinion  grows  up  that  to  combine  for  the 
purpose  of  raising  wages  Is  an  Indictable  con- 
spiracy at  common  law.  In  1825  the  statute 
law  Is  put  upon  an  entirely  new  basis,  and 
all  the  old  statutes  are  repealed,  but  in  such 
a  way  as  to  countenance  the  doctrine  about 
conspiracies  in  restraint  of  trade  at  common- 
law.  From  1825  to  1871  a  series  of  cases  are 
decided  which  give  form  to  the  doctrine  of 
conspiracy  in  restraint  of  trade  at  common 
law,  and  carry  it  so  far  as  to  say  that  any 
agreement  between  two  people  to  compel  any 
one  to  do  anything  he  does  not  like  is  an  in- 
dictable conspiracy,  independently  of  stat- 
ute." 

.  In  the  volumes  of  Wright  and  Stephen,  all 
the  English  cases  cited  on  behalf  of  the  com- 
monwealth are  considered  and  discussed,  and 
It  is  very  conclusively  shown  that  prior  to 
1607  there  was  no  such  thing  at  the  common 
law  as  criminal  conspiracy,  except  the  con- 
federacy for  the  false  and  malicious  promo- 
tion of  Indictments  and  pleas,  or  for  embra' 
eery  or  maintenance  of  various  kinds,  and 
that  whatever  may  have  been  the  dicta  of 
the  Judges  who  decided  subsequent  cases,  or 
the  deductions  drawn  therefrom  by  some  of 
the  text  writers,  the  cases  themselves,  for 
more  than  200  years  thereafter,  do  not  sup- 
port the  contention  made  on  behalf  of  the 
commonwealth.  There  were  a  large  number 
of  statutes  against  forestalling,  lngrosslng, 
regrating  and  badgering,  and  a  very  large 
number  against  combinations  of  laborers  and 
artisans  to  raise  their  wages.  Some  of  the 
latter  class  were  not  formally  repealed  until 
the  year  1875.  Of  this  system  of  statutes 
Stephen  says:  "I  should  not  myself  describe 
it  as  a  system  specially  adapted  and  designed 


to  protect  freedom  of  trade.  The  only  free- 
dom for  which  it  seems  to  me  to  have  been 
specially  solicitous  is  the  freedom  of  the  em- 
ployers from  coercion  by  their  men."  The 
English  cases  cited  on  behalf  of  the  common- 
wealth are  all  discussed  in  the  works  refer- 
red to,  and  shown  not  to  sustain  appellee's 
contention.  In  the  case  of  Steamship  Co.  v. 
McGregor,  21  Q.  B.  Div.  649,  there  was  a  con- 
federation of  steamship  companies,  united  to 
drive  their  rivals  out  of  the  carrying  trade 
between  England  and  China.  The  question  for 
decision  was  whether  the  federation  consti- 
tuted a  conspiracy  at  common  law,  as  being 
in  general  restraint  of  trade,  and  of  particu- 
lar injury  to  certain  Individuals  and  to  the 
general  public.  The  opinion  In  the  queen's 
bench  division  was  delivered  by  Lord  Cole- 
ridge. Subsequently,  in  the  appeal  division 
of  the  queen's  bench,  reported  in  23  Q.  B. 
Div.  616,  the  opinion  was  delivered  by  Bow- 
en,  L.  J.  It  was  subsequently  decided  in  the 
house  of  lords.  The  opinions  of  the  Judges 
on  the  two  first  hearings,  and  those  of  the 
various  law  lords  upon  the  final  appeal,  pre- 
sent a  very  complete  review  of  all  the  Eng- 
lish cases.  Not  to  occupy  too  much  time  in 
their  consideration,  it  may  be  remarked  that 
the  language  of  Crompton,  J.,  in  Hilton  v. 
Eckersley,  6  HU.  &  BL  47,  relied  on  for  appel- 
lee, was  disapproved.  Lord  Halsbury  saying 
in  his  opinion:  "I  am  unable  to  assent  to 
that  dictum.  It  Is  opposed  to  the  whole  cur- 
rent of  authority.  It  was  dissented  from  by 
Lord  Campbell  and  Chief  Justice  Erie,  and 
found  no  support  when  the  case  In  which  it 
was  said  came  to  the  exchequer  chamber, 
and  it  seems  to  me  contrary  to  principle." 
In  the  opinion  of  Lord  Bramwell  in  the  house 
of  lords  the  doctrine  was  thus  stated:  "I 
think,  upon  the  authority  of  Hilton  v.  Eck- 
ersley and  other  cases,  we  should  bold  that 
the  agreement  was  Illegal;  that  Is,  not  en- 
forceable by  law.  I  will  assume,  then,  that 
it  was,  though  I  am  not  quite  sure.  But 
that  is  not  enough  for  the  plaintiffs.  To 
maintain  their  action  on  this  ground,  they 
must  make  out  that  it  was  an  offense,  a 
crime,  a  misdemeanor.  I  am  clearly  of  the 
opinion  It  was  not  Save  the  opinion  of 
Crompton,  J.  (entitled  to  the  greatest  respect 
but  not  assented  to  by  Lord  Campbell  or  the 
exchequer  chamber),  there  Is  no  authority  for 
it  in  the  English  law."  We  think  it  unnec- 
essary to  go  further  in  an  examination  of 
the  English  cases  upon  this  subject  The 
opinions  In  the  Mogul  Steamship  Case  in 
themselves  form  a  treatise  upon  the  subject, 
and  a  very  complete  discussion  of  practically 
all  of  the  English  cases  upon  it.  It  is  evi- 
dent from  this  examination  that  at  the  time 
the  English  common  law,  and  the  English 
statutes  of  a  general  nature,  became  a  part 
of  our  system,  the  acts  charged  as  an  offense 
In  this  case  were  not  indictable.  Nor  do  we 
think  that  any  such  principle  has  been  adopt- 
ed generally  by  the  states  of  this  Union  as 
would  Justify  us  in  holding,  In  the  absence  of 
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all  precedent  to  that  effect  In  this  state,  that 
the  acts  charged  are  criminal. 

We  do  not  consider  It  necessary  to  go  Into 
an  extended  review  of  the  American  cases 
upon  this  subject,  but  we  shall  refer  to  a  few 
of  them.  In  Hutchlns  v.  Hutchins,  7  Hill, 
107,  Chief  Justice  Nelson,  In  an  elaborate 
opinion,  In  which  the  English  cases  are  re- 
viewed at  length,  said:  "We  think,  therefore, 
that  associations  may  be  entered  into,  the 
object  of  which  is  to  adopt  measures  that 
may  have  a  tendency  to  impoverish  another 
(that  Is,  to  diminish  his  gains  and  profits), 
and  yet,  so  far  from  being  criminal,  the  ob- 
ject may  be  highly  meritorious  and  public- 
spirited.  The  legality  of  such  an  association 
will  therefore  depend  upon  the  means  to  be 
used  for  its  accomplishment.  If  it  is  to  be 
carried  Into  effect  by  fair  or  honorable  and 
lawful  means,  it  is,  to  say  the  least,  innocent; 
if  by  falsehood  or  force,  it  may  be  stamped 
with  the  character  of  conspiracy."  To  the 
same  effect,  see  Carew  v.  Rutherford,  106 
Mass.  14.  In  a  carefully  considered  opinion  in 
the  case  of  U.  S.  v.  Addyston  Pipe  &  Steel 
Co.,  29  C.  C.  A.  141,  86  Fed.  278,— a  case 
arising  under  the  federal  statute,— Judge 
Taft,  in  discussing  the  statute,  said:  "Con- 
tracts that  were  In  unreasonable  restraint  of 
trade  at  common  law  were  not  unlawful,  In 
the  sense  of  being  criminal,  or  giving  rise  to 
a  civil  action  for  damages  in  favor  of  one 
prejudicially  affected  thereby,  but  were  sim- 
ply void,  and  were  not  enforced  by  the 
courts.  Steamship  Co.  v.  McGregor  [1892] 
App.  Cas.  25;  Hornby  v.  Close,  L.  R.  2  Q. 
B.  158;  Lord  Campbell,  C.  J.,  In  Hilton  ▼. 
Eckersley,  6  El.  &  Bl.  47,  66;  Hannon,  J.,  in 
Farrer  v.  Close,  I*  R.  4  Q.  B.  602.  612.  The 
effect  of  the  act  of  1890  is  to  render  such 
contracts  unlawful,  In  an  affirmative  or  pos- 
itive sense,  and  punishable  as  a  misdemean- 
or, and  to  create  a  right  of  civil  action  for 
damages  in  favor  of  those  Injured  thereby, 
and  a  civil  remedy  by  Injunction  In  favor  of 
both  private  persons  and  public  against  the 
execution  of  such  contracts  and  the  mainte- 
nance of  such  trade  restraints."  And  see  Orr 
v.  Insurance  Co.,  12  La.  Ann.  255;  Macauley 
v.  Tlemey,  19  R.  I.  255,  33  Atl.  1;  Printing 
Co.  v.  Howell,  26  Or.  527,  38  Pac.  54.7.  In 
the  view  we  have  reached  as  to  this  case,  It 
Is  Immaterial  to  discuss  the  cases  which  have 
arisen  under  more  or  less  stringent  statutes  in 
a  number  of  the  states,  of  which  Queen  Ins. 
Co.  v.  Texas,  86  Tex.  250,  24  S.  W.  397,  upon 
the  one  side,  and  State  v.  Phipps,  50  Kan. 
609,  31  Pac.  1097,  upon  the  other,  are  fair 
examples.  There  are  some  cases,  it  Is  true, 
where  It  seems  to  have  been  held  that  a  com- 
bination to  Injure  another  In  his  business  or 
reputation  constituted  an  offense  or  afforded 
a  cause  of  action.  In  these  the  element  of 
malice  seems  to  have  been  relied  on.  Toledo, 
A.  A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania  Co., 
64  Fed.  738;  Casey  v.  Typographical  Union, 
45  Fed.  135. 

We  must  not  be  mistaken  as  intimating 


that  contracts  in  restraint  of  trade,  or  which 
prevent  a  contracting  party  from  accepting 
employment  from  or  giving  it  to  whomsoev- 
er he  may  desire,  are  not  illegal,  in  the  sense 
of  being  void  as  against  public  policy.  That 
such  contracts  are  unenforceable  is  settled 
law  in  this  state,  and  in  most  of  the  states 
of  the  Union.  Indeed,  the  bulk  of  quotations 
from  adjudged  cases  given  in  the  very  in- 
genious brief  of  counsel  who  represented  the 
commonwealth  upon  the  trial  are  from  cases 
where  this  was  the  question  for  decision. 
This  Is  notably  the  case  in  his  quotations 
from  Anderson  v.  Jett  and  Huston  v.  Reut- 
llnger,  decided  by  this  court  It  is  true  that 
in  Com.  v.  Ward,  92  Ky.  168,  17  S.  W.  283. 
this  court— misled,  doubtless,  by  similar  loose 
expressions  In  the  text  writers— used  this  lan- 
guage: "A  criminal  conspiracy  is  a  corrupt 
combination  of  two  or  more  persons  by  con- 
certed action  to  do  an  unlawful  act,  or  an 
act  not  unlawful  by  unlawful  means,  or  an 
act  which  would  tend  to  prejudice  the  general 
public."  But  the  latter  clause  of  the  sen- 
tence quoted  was  not  at  all  necessary  to  the 
decision  of  the  case  then  before  the  court, 
and  must  be  considered  as  dictum. 

We  are  not  able,  from  a  consideration  of 
the  cases  decided  in  this  state,  to  reach  the 
conclusion  that  the  doctrine  as  to  criminal 
conspiracies  to  be  deduced  from  the  common 
law  and  statutes  recognized  in  England  prior 
to  4  Jac.  I.  has  exhibited  any  such  growth  in 
this  state  as  to  include  any  offenses  not  then 
cognizable.  On  the  contrary,  the  tendency 
in  this  state  in  one  respect,  at  least,  has  been 
in  the  other  direction.  The  statutes  of  Edw. 
VI.,  adopted  in  1652,  were,  at  the  time  we 
got  our  common  law,  in  full  force  against 
forestallers  and  regrators.  But,  notwith- 
standing the  English  law  had  been  adopted, 
by  which  it  was  unlawful  to  buy  goods  on 
their  way  to  market;  to  contract  to  buy  them 
before  they  came  to  market;  to  make  any 
motion,  by  word,  letter,  message,  or  other- 
wise, to  any  person  for  the  enhancing  of  the 
price  or  dearer  selling  of  any  goods;  to  buy 
up  dead  victuals  of  any  kind  in  one  market 
in  order  to  sell  them  at  a  higher  price  later 
at  the  same  place,  or  within  four  miles,— it 
was  found  necessary  in  Virginia  to  adopt 
'statutes  against  forestalling  and  lngrossing 
food,  In  order  to  obtain  provisions  for  the 
Revolutionary  army.  Even  more  marked  has 
been  the  progress,  or,  rather,  retrogression, 
in  relation  to  labor  unions.  At  the  time  we 
adopted  the  English  law,  the  statutes  passed 
In  the  time  of  the  sixth  Edward  were  in  full 
force,  which  forbade  all  conspiracies  and 
covenants  of  artificers,  workmen,  or  laborers 
not  to  make  or  do  their  work  but  at  a  certain 
price  or  rate,  under  the  penalty,  on  a  third 
conviction,  of  the  pillory  and  the  loss  of  an 
ear,  and  to  be  taken  as  a  man  Infamous. 
There  were  also  in  force  at  that  time,  unless 
superseded  by  the  elaborate  act  of  fifth  Eliz- 
abeth, the  statute  of  3  Hen.  VI.,  providing 
that,  "wherels  by  the  yearly  congregations 
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and  confederacies  made  by  the  masons  in 
their  general  chapters  and  assemblies  the 
good  course  and  effect  of  the  statutes  of 
labourers  be  openly  violated  and  broken,"  the 
chapters  should  not  be  holden,  those  that 
caused  them  to  be  assembled  and  holden 
should  be  "Judged  for  felons,  and  punished 
by  fine  and  by  imprisonment,  line  and  ran- 
som." The  statute  of  Elizabeth  referred  to 
fixed  the  hours  of  work;  required  all  persons 
able  to  work,  and  not  possessed  of  independ- 
ent means  or  other  employment,  to  labor  oh 
demand;  gave  power  to  the  Justices  to  fix  the 
rate  of  wages;  and  forbade  any  one  to  set 
up  or  exercise  any  craft,  mystery,  or  occu- 
pation unless  he  had  served  an  apprentice- 
ship of  seven  years.  But.  so  far  as  we  are 
informed,  the  right  of  workingmen  to  com- 
bine for  an  increase  or  maintenance  of  their 
wages  by  lawful  means  has  never  been  held 
unlawful  In  this  commonwealth.  The  stat- 
utes of  Henry,  Edward,  and  Elizabeth  upon 
that  subject,  so  far  as  the  Kentucky  author- 
ities show,  nave  always  been  as  dead  as  they 
were  in.  England  after  the  act  of  1875.  Says 
Mr.  Bishop  (2  Cr.  Law,  §  233>:  "Whatever 
the  language  of  some  of  the  old  cases,  no 
lawyer  of  the  present  day  would  hold  it  in- 
dictable for  men  simply  to  associate  to  pro- 
mote their  own  interests,  or  especially  to  raise 
their  wages.  If  the  means  adopted  were 
mutual  Improvement  of  their  mental  or  phys- 
ical powers,  mutual  Instruction  in  their  meth- 
ods of  doing  their  work,  mutual  inquiring  and 
imparting  information  as  to  the  wages  paid 
in  other  localities,  or  anything  else  of  a  like 
helpful  nature,  severally  enabling  the  mem- 
bers to  obtain  higher  wages,  nothing  could  be 
more  commendable,  and  nothing  further  from 
the  inhibition  of  the  law;  or.  if  employers 
should  combine  simply  to  reduce  wages,  not 
proposing  any  unlawful  means,  perhaps  we 
might  not  so  much  commend  them,  yet  still 
they  would  stand  under  no  'disfavor  from  the 
law,— the  result  of  which  is  that  a  conspiracy 
to  enhance  or  reduce  wages  is  not  indictable 
per  se,  while  yet  it  may  be  so  by  reason  of 
proposed  unlawful  means."  And  this  has 
been  the  doctrine  recognized  in  this  state. 
In  Schulten  v.  Brewing  Co.,  96  Ky.  224,  28 
S.  W.  501,  this  court  said  that  It  was  "not 
unlawful  for  several  persons  In  trade  to  con- 
federate together  to  protect  themselves  by 
lawful  acts  from  dishonest  debtors."  In 
Sayre  v.  Association,  1  Duv.  145,  referring  to 
a  New  York  case,  the  court  said:  "It  seems  to 
have  been  held  [in  New  York]  that  combina- 
tions of  workmen  to  raise  their  wages  are 
necessarily  Injurious  to  trade  or  commerce, 
and  indictable  as  misdemeanors.  •  *  * 
It  seems  to  be  doubtful  whether  either  of 
these  positions  is  correct  It  is  entirely  con- 
sistent with  the  interests  of  the  public  that 
labor  shall  be  fairly  rewarded.  If  the  em- 
ployer of  a  number  of  workmen  should  refuse 
to  pay  them  fair  wages,  why  may  they  not, 


if  bound  by  no  contract,  combine  for  the  pur- 
pose of  obtaining  reasonable  prices  for  their 
labor?  We  do  not  perceive  that  the  public 
would  be  Injured  by  it,  nor  any  principle  up- 
on which  it  can  be  condemned  as  illegal." 
See,  also,  Brewster  v.  Miller,  41  S.  W.  301, 
citing  Manufacturing  Co.  v.  Hollis,  64  Minn. 
223,  55  N.  W.  1119.  And  in  Hetterman  v. 
Powers,  43  S.  W.  180,  in  an  opinion  by  Judge 
Hazelrigg,  this  court  distinctly  recognized  the 
doctrine  that  a  laborers'  union,  formed  for  the 
purpose  of  maintaining  wages,  might  be  pro- 
tected in  the  use  of  a  label  indicating  that 
manufactured  goods  had  been  made  by  mem- 
bers of  the  union.  We  conclude  that  by  the 
common  law  of  Kentucky  it  is  not  an  indicta- 
ble offense  to  combine  for  the  purpose  of 
maintaining  rates  of  insurance. 

One  other  question  should  perhaps  be  de- 
cided, as  necessary  to  determine  what  order 
shall  be  entered  in  the  circuit  court  as  to  the 
foreign  insurance  companies  when  the  case 
goes  back.  That  is  the  sufficiency  of  the 
service  of  summons  upon  the  insurance  com- 
missioner. By  the  statute  (Ky.  St  i  631).  for- 
eign insurance  companies  are  required  to  file 
with  the  commissioner  a  resolution  "consent- 
ing that  service  of  process  upon  any  agent 
of  such  company  In  this  state,  or  upon  the 
commissioner  of  insurance  of  this  state,  in 
any  action  brought  or  pending  in  this  state, 
shall  be  valid  service  upon  said  company." 
Section  11  of  the  Criminal  Code  provides:  "A 
public  offense,  of  which  the  only  punishment 
is  a  fine,  may  be  prosecuted  by  a  penal  ac- 
tion in  the  name  of  the  commonwealth  of 
Kentucky.  *  *  *  The  proceedings  in  pe- 
nal actions  are  regulated  by  the  Code  of  Prac- 
tice In  civil  actions."  Section  9  provides: 
"All  public  offenses  may  be  prosecuted  by  in- 
dictment except  offenses  of  public  officers," 
etc.  Chapter  3  of  the  Criminal  Code,  on  the 
subject  of  "Process  upon  Indictments,"  pro- 
vides, in  section  147:  "The  summons  shall 
be  issued  and  served  in  the  same  manner  as 
a  summons  in  civil  actions."  It  is  urged  that 
as  the  consent  goes  no  further  than  to  make 
the  service  upon  the  commlssionersufflclent  In 
an  action,  civil  or  penal,  it  cannot  be  extended 
to  an  Indictment,  because  the  action  is  within 
the  consent  given  by  the  company,  and  the 
indictment  is  not  But  we  think  these  stat- 
utes, though  they  might  have  been  better  ex- 
pressed for  the  purpose,  were  Intended  to 
apply  to  exactly  this  class  of  cases,  and  to 
make  valid  service  upon  the  commissioner 
of  summons  on  a  misdemeanor  indictment, 
and  give  Jurisdiction  of  such  prosecutions  to 
the  Franklin  circuit  court  For  the  reasons 
given,  the  Judgment  Is  reversed,  with  direc- 
tions to  sustain  the  demurrer  to  the  indict- 
ment 

GUFFY,  J.,  dissents,  except  from  that  part 
of  the  opinion  as  to  service  upon  the  commis- 
sioner. 
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EUCLID  AVE.  NAT.  BANK  T.  JUDKINS 
et  al. 

(Supreme  Court  of  Arkansas.    May  27,  1899.) 

FRAUDULENT  CONVEYANCES — ADEQUATE 
REMEDY  AT  LAW. 

A  judgment  creditor  cannot  maintain  an 
action  to  set  aside  a  fraudulent  conveyance,  made 
by  one  of  several  joint  judgment  debtors,  unless 
the  other  joint  judgment  debtors  are  sureties 
merely,  or  are  insolvent,  as  otherwise  he  has  an 
adequate  remedy  at  law. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; Richard  H.  Powell,  Judge. 

Action  by  the  Euclid  Avenue  National 
Bank  against  J.  B.  Judklns  and  others.  From 
a  Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appealed.  Affirmed. 

The  complaint  in  this  case  is  as  follows: 
"Plaintiff  states  that  It  is  a  corporation  duly 
organized  under  and  by  virtue  of  the  laws  of 
the  state  of  Ohio,  that  as  such  corporation  it 
obtained  a  judgment  against  the  defendant 
J.  B.  Judkins,  the  White  Sewing-Machine 
Company,  and  H.  R.  King,  In  the  Pulaski 
circuit  court,  on  the  16th  day  of  June,  1890, 
for  the  sum  of  $1,719.54,  as  will  appear  by 
reference  to  a  copy  of  said  judgment  here- 
with filed,  marked  'Exhibit  A,'  and  made  a 
part  hereof  (a  transcript  of  which  Judgment 
has  been  duly  filed  in  Lawrence  county,  as 
required  by  law);  that  no  part  of  said  sum, 
nor  the  interest  or  costs,  have  been  paid. 
Plaintiff  states  further  that  on  or  about  the 
4th  day  of  March,  1891,  the  defendant  J.  B. 
Judkins,  in  anticipation  of  the  judgment 
against  him  as  above  referred  to,  fraudulent- 
ly, and  with  the  intent  to  place  all  of  his 
property  beyond  the  reach  of  his  creditors, 
executed  and  delivered  to  the  defendant  W. 
A.  Townsend  a  deed  to  the  following  describ- 
ed lands.  [Here  follows  a  description  of  the 
lands.]  Plaintiff  states  that  after  said  de- 
fendant Judkins  had  executed  the  deed  to 
Townsend  as  aforesaid,  he,  the  said  Judkins, 
had  no  property  whatever  left  in  his  hands 
subject  to  execution  out  of  which  his  debts, 
or  any  part  thereof,  could  be  made  by  law. 
Plaintiff  states  further  that  said  above-men- 
tioned transfer  was  wholly  without  considera- 
tion, and  was  for  the  sole  purpose  of  placing 
the  property  of  said  Judkins  out  of  the  reach 
of  his  creditors  as  aforesaid.  (2)  Plaintiff 
further  states  that,  even  though  the  said  de- 
fendant should  have  paid  a  valuable  consid- 
eration for  said  land,  still  it  was  done  for  the 
fraudulent  purpose  of  aiding  and  abetting  the 
said  defendant  Judkins  in  defrauding,  hinder- 
ing, and  delaying  his  creditors  in  the  collec- 
tion of  their  debts  (and  not  as  a  seeking  to 
collect  his  debt),  and  more  especially  was  it 
done  for  the  purpose  of  assisting  and  aiding 
the  said  Judkins  to  defeat  this  plaintiff  in 
the  collection  of  its  debt  as  hereinbefore  men- 
tioned and  set  forth,  as  said  defendant  Town- 
send  well  knew  that  the  transfer  of  the  said 
Judkins  to  him  of  said  property  was  for  the 
express  purpose  of  putting  all  the  property 
of  the  said  Judkins  beyond  the  reach  of  the 


creditors  of  said  defendant  Judkins.  Where- 
fore plaintiff  prays  judgment  for  the  said 
deed  from  the  defendant  J.  B.  Judkins  to  the 
defendant  W.  A.  Townsend  be  canceled,  set 
aside,  and  held  for  naught,  and  that  said 
lands  be  sold  to  satisfy  the  claim  of  the 
plaintiff  as  herein  set  forth,  and,  should 
there  be  other  creditors  of  the  said  Judkins 
desirous  of  joining  in  this  suit,  that  they  be 
permitted  to  Join  herein,  and  said  property 
be  sold  to  satisfy  all  said  claims,  or  pro  rata, 
as  the  court  may  think  just  and  proper;  and 
for  all  other  proper  relief."  To  this  com- 
plaint a  general  demurrer  was  Interposed, 
and  sustained  by  the  court,  and,  the  plaintiff 
standing  upon  its  complaint,  Judgment  was 
entered  dismissing  same,  and  for  costs,  etc. 

Jas.  H.  Harrod,  for  appellant.  W.  A. 
Townsend,  pro  se. 

WOOD,  J.  (after  stating  the  facts).  1. 
Prior  to  the  passage  of  the  act  of  March  31, 
1887  (section  3134,  Sand.  &  H.  Dig.),  the  rule 
obtained  requiring  the  plaintiff,  in-  a  pro- 
ceeding in  equity  to  set  aside  a  fraudulent 
conveyance  as  to  creditors,  to  reduce  his 
claim  to  judgment  at  law,  and  have  execu- 
tion Issued,  and  a  return  of  nulla  bona,  as 
prerequisites  to  the  relief  sought  This  was 
necessary  In  order  to  show  that  the  plaintiff 
did  not  have  a  complete  remedy  at  law.  It 
was  the  method  prescribed  for  showing  the 
Insolvency  of  the  debtor,  and  that  the  cred- 
itor could  not  collect  his  debt  at  law.  Meux 
v.  Anthony,  11  Ark.  418;  Phelps  v.  Jackson, 
27  Ark.  589;  Wright  v.  Campbell,  Id.  637; 
Sale  v.  McLean,  29  Ark.  621;  Clark  v.  An- 
thony, 31  Ark.  548;  Hunt  v.  Weiner,  39  Ark. 
74.  The  act  of  March  31,  1837,  supra,  pro- 
vides: "That  In  suits  to  set  aside  fraudulent 
conveyances,  and  to  obtain  equitable  garnish- 
ments, it  shall  not  be  necessary  for  the 
plaintiff  to  obtain  Judgment  at  law  in  order 
to  prove  insolvency,  but  in  such  cases  Insol- 
vency may  be  proved  by  any  competent  tes- 
timony, bo  that  only  one  suit  shall  be  neces- 
sary In  order  to  obtain  the  proper  relief." 
The  design  of  this  act  was  not  to  do  away 
with  the  necessity  of  showing  insolvency  to 
entitle  to  the  equitable  relief,  but  only  to 
broaden  the  methods  of  proving  it.  The  stat- 
ute makes  unnecessary  the  expense  and  delay 
incident  to  obtaining  judgment  and  the  issu- 
ing and  returning  of  process  thereon  when 
insolvency— the  ultimate  fact  to  be  establish- 
ed—may be  proved  by  other  and  more  direct 
methods.  Rlggin  v.  Hillard,  56  Ark.  481,  20 
S.  W.  402.  The  old  and  familiar  rule  that, 
before  one  can  seek  relief  from  a  court  of 
equity,  he  must  show  that  he  does  not  have 
a  complete  and  adequate  remedy  at  law,  still 
prevails  in  this  state.  Section  3034,  Sand. 
&  H.  Dig.,  provides  that  "on  a  Judgment  or 
decree  against  several,  the  execution  must 
be  Joint."  Now,  the  complaint  In  this  case 
shows  that  plaintiff's  judgment  was  against 
the  White  Sewing-Machine  Company  and  H. 
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E.  King,  as  well  as  against  the  defendant 
Judkins,  and  there  Is  no  allegation  that  the 
White  Sewlng-Machlne  Company  and  King 
•were  sureties  merely.  They  appear  as  Joint 
principals.  The  complaint  shows  that  Jud- 
kins bad  "no  property  whatever  left  in  his 
hands  subject  to  execution,  out  of  which 
plaintiff's  debt  could  be  made  by  law,"  but 
It  does  not  show  that  the  other  Joint  Judg- 
ment debtors,  the  White  Sewing-Machine 
Company  and  H.  R.  King,  did  not  have  prop- 
erty subject  to  execution  ample  to  satisfy 
plaintiff's  debt  at  law.  The  complaint  did 
not  allege  the  insolvency  of  these  Joint  Judg- 
ment debtors  with  Judkins.  Herein  it  fails 
to  show  any  occasion  for  the  interposition  of 
a  court  of  equity.  The  complaint  shows  that 
the  bank  had  already  obtained  Judgment 
against  Judkins,  the  White  Sewlng-Machlne 
Company,  and  H.  R.  King.  Under  the  stat- 
ute of  1887,  supra,  the  obtaining  of  Judgment 
at  law  was  not  necessary,  but  it  was  neces- 
sary to  show  the  Insolvency  of  all  the  Joint 
Judgment  debtors;  for,  in  the  absence  of 
such  an  allegation,  or  a  showing  of  some  oth- 
er facts  calling  for  equitable  relief,  it  does 
not  appear  thai  a  resort  to  equity  is  proper. 
Davis  v.  Insurance  Co.,  63  Ark.  412,  39  S.  W. 
258.  See  Howard  v.  Sheldon,  11  Paige,  558; 
Child  v.  Brace,  4  Paige,  309.  The  demurrer 
was  properly  sustained.  Affirmed 


KELLY  v.  TELLE. 
(Supreme  Court  of  Arkansas.    May  27,  1899.) 

LIMITATIONS — NEW  PROMISE— COMMERCIAL 
PAPER— LOCUS  CONTRACTUS. 

1.  The  time  when  plaintiff's  cause  of  action 
on  a  note  would  be  barred  by  limitations  ia  post- 
poned by  the  execution  and  delivery  to  plaintiff 
by  the  maker,  before  the  statute  had  run,  of  an 
unconditional  acknowledgment  in  writing  of  the 
execution  and  validity  of  the  note  and  a  definite 
promise  to  pay  it. 

2.  A  note  signed  in  one  state,  but  delivered  to 
the  payee  in  another,  for  money  loaned  there,  is 
a  contract  made  in  the  latter  state,  and  is  sub- 
ject to  the  laws  thereof. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; Edgar  E.  Bryant,  Judge. 

Action  by  Harry  E.  Kelly,  as  administra- 
tor, against  Allnton  Telle.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  appeal- 
ed. Reversed. 

H.  C.  Mechem  and  F.  A.  Toumans,  for  ap- 
pellant.   Hill  &  Brlzzolara,  for  appellee. 

BUNN,  C.  J.  The  note  sued  on  In  this  case 
was  signed  by  the  appellee,  in  Choctaw  Na- 
tion, Indian  Territory,  on  the  10th  January, 
1888,  and  was  payable  on  demand,  and  deliv- 
ered to  payee,  in  Ft.  Smith,  Ark.,  for  money 
loaned  there.  No  demand  was  made  until 
the  institution  of  the  suit,  which  was  on  the 
6th  day  of  October,  1893,  more  than  five 
yean  after  the  execution  of  the  note.  On  the 
8th  February,  1890,  defendant.  Telle,  address- 
ed a  letter  to  plaintiff's  intestate  at  Ft.  Smith, 
Ark.,  from  Atoka,  Indian  Territory,  In  which 


the  defendant  and  appellee  definitely  and  un- 
conditionally admitted  the  execution  and  va- 
lidity of  the  note  sued  on,  and,  In  effect,  defi- 
nitely promised  to  pay  the  same,  according  to 
the  legal  tenor  and  effect  thereof.  This  fur- 
nished a  new  date,  from  which  the  statute 
runs,  and,  in  that  view  of  the  case,  the  bar 
bad  not  attached  when  the  suit  was  institut- 
ed. The  conclusion  of  law  of  the  trial  court 
was  erroneous,  to  the  effect  that  the  debt 
sued  on  was  barred  by  the  statute  of  limita- 
tions. 

This,  properly  speaking,  Is  the  only  ques- 
tion addressed  to  us  by  the  record,  but,  as  the 
parties  have  discussed  another,  which  may 
be  Involved  In  a  new  trial,  we  will  dispose 
of  that  also.  It  is  this:  Was  this  an  Arkan- 
sas contract,  and  had  the  Sebastian  circuit 
court  jurisdiction  to  hear  and  determine  the 
same?  We  are  of  opinion  that  the  contract 
was  completed  in  Arkansas,  by  the  delivery 
of  the  note  to  the  payee  at  Ft.  Smith,  and  is 
valid  according  to  the  laws  of  the  state,  and 
that  the  circuit  court  had  Jurisdiction  in  the 
matter.  Reversed,  and  remanded  for -fur- 
ther proceedings  not  inconsistent  herewith. 

WOOD  and  RIDDICK,  JJ.,  did  not  par- 
ticipate. 


STATE  v.  LANCASHIRE  FIRE  INS.  CO. 
(Supreme  Court  of  Arkansas.    May  27,  1899.) 
MONOPOLIES— STATUTES    PROHIBITING  COM- 
BINATIONS— CONSTRUCTION — EXTRATERRI- 
TORIAL EFFECT— LEGISLATIVE  INTENT. 

1.  That  before  the  passage  of  an  act  the  legis- 
lature was  aware  of  the  construction  placed  on 
it  by  the  attorney  general,  and  rejected  an 
amendment  expressly  giving  it  a  different  mean- 
ing than  that  placed  on  it  by  him,  does  not  con- 
clusively show  that  the  legislature  intended  to 
adopt  his  construction. 

2.  The  presumption  is  that  a  state  legislature 
did  not  intend  its  statutes  to  apply  to  acts  done,  or 
contracts  made,  without  the  state,  not  in  any  way 
affecting  persons  or  property  in  the  state. 

3.  Act  March  6,  1899,  subjecting  any  foreign 
or  domestic  corporation  entering  into  any  pool 
or  combination  for  regulating  the  premiums  to 
be  paid  for  fire  insurance  to  a  penalty,  does  not 
apply  to  pools  and  combinations  effected  outside 
of  the  state,  not  Intended  to  affect  the  prices  of 
insurance  in  the  state;  and  a  foreign  insurance 
company,  doing  business  in  the  state,  is  not  sub- 
ject to  such  penalty  for  having,  in  another  state, 
entered  into  a  combination  for  fixing  the  premi- 
ums on  insurance  to  be  effected  outside  of  the 
state. 

4.  A  statute  will  not  be  construed  so  as  to  ren- 
der it  unconstitutional,  in  whole  or  in  part,  where 
it  can  reasonably  be  given  a  construction  giving 
it  effect  in  all  its  parts. 

Appeal  from  circuit  court,  Pulaski  county; 
Joseph  W.  Martin,  Judge. 

Action  by  the  state  against  the  Lancashire 
Fire  Insurance  Company.  There  was  a  judg- 
ment for  defendant  on  demurrer  to  the  an- 
swer, and  the  state  appeals.  Affirmed. 

The  attorney  general  of  the  state  filed  a 
complaint  against  the  defendant,  Lancashire 
Fire  Insurance  Company,  alleging  that  it  was 
a  foreign  corporation,  organized  under  the 
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laws  of  England;  that  it  was,  on  and  after 
March  6,  1890,  engaged  in  the  business  of  in- 
suring property  in  this  state  against  loss  or 
damage  by  Are;  and  that  while  so  engaged 
it  became  and  was  a  member  of  a  pool  or 
combination  with  other  corporations  engaged 
in  a  similar  business,  to  regulate  or  fix  the 
price  or  premium  to  be  paid  for  insuring  prop- 
erty against  loss  or  damage  by  Are;  where- 
fore he  asks  judgment  against  said  company 
for  the  sum  of  $5,000.  The  defendant  com- 
pany filed  its  answer,  admitting  that  it  was 
engaged  in  the  business  of  insuring  property 
against  loss  or  damage  by  fire,  as  alleged  in 
the  complaint,  but  denied  that  while  so  en- 
gaged in  business  of  insuring  property  In  this 
state  it  became  or  was  a  member  of  any  pool 
or  combination,  either  in  this  state  or  else- 
where, for  the  purpose  of  fixing  or  regulating 
the  price  or  premium  to  be  paid  for  insuring 
property  in  this  state  against  loss  or  damage 
by  fire,  etc.  The  state,  by  her  attorney,  filed 
a  demurrer  to  this  answer,  on  the  ground  that 
It  did  not  state  facts  sufficient  to  constitute 
a  valid  defense.  The  circuit  court  overruled 
the  demurrer,  and,  the  state  electing  to  stand 
on  its  demurrer,  final  judgment  was  entered 
against  it,  from  which  judgment  the  state 
appealed. 

Jeff  Davis,  Atty.  Gen.,  and  Chas.  Jacobson 
(Jesse  C.  Hart  and  Hal  L.  Norwood,  of  coun- 
sel), for  the  State.  Rose,  Hemingway  &  Rose, 
Blackwood  &  Williams,  Cockrill  &  Oockrlll, 
Dodge,  Johnson,  Carroll  &  Pemberton,  J.  M. 
Moore,  and  Morris  M.  Conn,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  action  against  a  foreign  Insurance 
company  in  which  the  state,  through  her  at- 
torney general,  claims  a  penalty  of  $5,000. 
The  question  presented  is  whether  a  foreign 
corporation,  doing  a  fire  Insurance  business 
in  this  state,  subjects  itself  to  a  penalty,  un- 
der the  recent  statute  against  trusts  and  com- 
binations, by  entering  into  an  agreement  with 
other  insurance  companies  for  the  purpose  of 
fixing  rates  of  Insurance  in  foreign  countries, 
when  such  agreement  is  neither  made  In  this 
state,  nor  intended  In  any  way  to  affect  the 
prices  or  premiums  to  be  paid  for  insuring 
property  in  this  state.  As  the  legislature  has 
the  power  to  entirely  exclude  foreign  insur- 
ance' companies  from  doing  business  in  this 
state,  it  can,  of  course,  dictate  the  terms  upon 
which  such  companies  may  do  business  here. 
The  whole  matter  rests  in  the  discretion  of 
the  legislature.  Paul  v.  Virginia,  8  Wall.  108. 
There  Is  no  controversy  on  this  point,  but  the 
attorney  general  contends  that  no  insurance 
company,  while  a  member  of  a  trust  or  com- 
bination to  fix  rates  in  any  portion  of  the 
world,  can  do  business  here,  without  becom- 
ing liable  to  a  penalty  under  our  statute. 
The  defendant,  on  the  other  hand,  denies  that 
the  language  of  the  statute  in  question  car- 
ries the  meaning  contended  for  by  the  attor- 
ney general,  and  the  question  before  us  has 


reference,  not  to  the  power  of  the  legislature, 
—for  that  Is  conceded,— but  to  the  proper  con- 
struction and  meaning  of  the  statute. 

The  statute  in  question,  so  far  as  it  affects 
this  case,  provides  that  "any  corporation  or- 
ganized under  the  laws  of  this  state  or  any 
other  state  or  country,  and  transacting  or  con- 
ducting any  kind  of  business  In  this  state,  or 
any  partnership  or  individual  *  •  •  who 
shall  create  or  enter  into  or  become  a  party 
to  any  pool  agreement,  contract,  combination, 
association  or  confederation  to  fix  or  limit  the 
price  or  premium  to  be  paid  for  insuring  prop- 
erty against  loss  or  damage  by  fire,  shall  be 
deemed  and  adjudged  guilty  of  a  conspiracy 
to  defraud  and  be  subject  to  the  penalties  as 
provided  by  this  act."  Act  March  6,  1899. 
Another  section  provides  that  "any  person  or 
corporation  violating  any  provisions  of  the 
act  shall  forfeit  not  less  than  $200  nor  more 
than  $5,000  for  every  such  offense,  and  each, 
day  such  corporation  or  person  shall  continue 
to  do  so  shall  be  a  separate  offense." 

Before  proceeding  to  discuss  the  language 
of  this  statute,  we  will  notice  an  argument 
on  the  part  of  the  attorney  general  to  the 
effect  that  the  Intention  of  the  legislature 
that  this  statute  should  have  the  broad  mean- 
ing contended  for  by  him  is  conclusively 
shown  by  the  fact  that,  after  he  had  placed 
such  construction  upon  the  statute,  the  leg- 
islature rejected  a  proposed  amendment  ex- 
pressly limiting  Its  effect  to  combinations 
formed  to  affect  prices  in  this  state.  This 
argument  assumes  that  the  only  reason  mov- 
ing members  of  the  legislature  to  oppose  such 
amendment  was  that  they  agreed  with  the 
attorney  general  in  his  construction  of  the 
act,  and  desired  the  act  to  stand  as  he  con- 
strued it  But  how  can  we  know  that  this 
assumption  is  true?  While  some  members 
may  have  acted  from  that  motive,  is  it  not 
just  as  reasonable  to  suppose  that  others  dif- 
fered with  him  in  his  construction  of  the 
law,  and  voted  against  the  amendment  on 
the  ground  that  it  was  unnecessary  and  a 
needless  waste  of  time  to  pass  an  amend- 
ment in  order  to  make  the  law  mean  what 
they  supposed  It  already  meant  7  The  set- 
tled rule,  established  by  the  highest  authority, 
is  that  but  little  weight  should  be  attached 
to  expressions  of  Individual  members  of  the 
legislature,  or  to  the  fact  that  certain  amend- 
ments were  rejected.  Aldrldge  v.  Williams, 
3  How.  24,  opinion  by  Chief  Justice  Taney; 
Black,  Interp.  Laws,  226.  These  matters  are 
liable  to  be  misunderstood.  It  is  not  always 
true  that  those  members  who  speak  are  the 
most  Influential,  or  that  those  who  speak  ex- 
press the  views  of  those  who  do  not  speak, 
and  we  therefore  have  no  means  of  knowing 
the  reasons  that  influenced  the  legislature  in 
voting  down  the  amendment.  To  determine 
the  meaning  of  a  statute,  the  courts  must 
look  mainly  to  the  language  of  the  act  itself; 
for  that  is  the  final  expression  of  the  legisla- 
tive will,  and  therein  must  such  will  and  In- 
tention be  sought.   Whatever  the  legislature 
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may  have  intended,  such  intention  can  have 
no  effect  unless  expressed  in  the  statute,  for 
this,  being  a  penal  statute,  cannot  be  extend- 
ed by  Implication.  It  would  be  In  the  high- 
est degree  unjust  to  punish  conduct  not  clear- 
ly forbidden  by  the  law  itself.  Casey  v. 
State,  53  Ark.  336,  14  S.  W.  90.  And  so,  to 
quote  the  words  of  a  recent  opinion  of  the 
supreme  court  of  the  United  States,  "we  are 
left  to  determine  the  meaning  of  this  act  as 
we  determine  the  meaning  of  other  acts, 
from  the  language  used  therein."  U.  S.  v. 
Trans-Missouri  Freight  Ass'n,  166  U.  S.  318, 
17  Sup.  Ct  550.  ■ 

The  words  of  the  statute  to  which  coun- 
sel for  state  attach  such  a  wide  meaning  are, 
"any  corporation,"  "any  partnership  or  Indi- 
vidual," "any  pool,  agreement,  contract,  com- 
bination." It  will  be  noticed  that  these  are 
general  words.  The  statute  nowhere  express- 
ly says  that  it  was  intended  to  have  the  wide 
extraterritorial  effect  which  the  construction 
of  counsel  for  the  state  necessarily  Imputes 
to  It. 

Now,  In  determining  the  meaning  of  this 
statute,  we  must  keep  in  mind  certain  well- 
known  rules  of  construction,  based  on  rea-. 
son,  and  so  well  settled  that  members  of  the 
legislature  must  be  supposed  to  have  been 
familiar  with  them,  and  to  have  had  them  In 
view,  in  framing  the  law.  One  of  these  rules 
Is  that  the  legislature  Is  presumed  to  Intend 
that  its  statutes  shall  not  apply  to  acts  or 
contracts  done  or  effected  beyond  the  limits 
of  the  state,  and  having  no  reference  to,  or 
effect  upon,  persons  or  property  in  this  state. 
As  the  legislature  of  each  state  assembles  to 
legislate  especially  for  the  benefit  of  the  peo- 
ple of  that  state,  it  is  reasonable  to  suppose, 
when  the  statute  does  not  expressly  show  to 
the  contrary,  that  it  was  not  designed  to 
punish  acts  done,  or  contracts  made,  in  for- 
eign countries,  and  affecting  only  the  people 
of  such  countries.  For  this  reason,  although 
the  legislature  may  use  general  words,  such 
as  "any"  or  "all,"  in  describing  the  persons 
or  acts  to  which  the  statute  applies,  still  it 
does  not  follow  that  the  law  has  an  extrater- 
ritorial effect;  for  it  is  presumed  that  the 
legislature  did  not  intend  it  to  have  such  ef- 
fect unless  the  language  of  the  statute  ad- 
mits of  no  other  reasonable  interpretation. 
Bond  v.  Jay,  7  Cranch,  350.  The  reports  fur- 
nish numerous  Instances  of  the  application  of 
this  rule,  by  which  general  words  used  in 
statutes  are  taken  as  limited  to  cases  within 
the  Jurisdiction  of  the  legislature  passing  the 
statute,  and  confining  its  operation  to  matters 
affecting  persons  and  property  in  such  juris- 
diction. It  will  be  necessary  to  notice  only 
a  few  of  such  cases. 

In  the  case  of  U.  S.  v.  Palmer,  3  Wheat 
610.  there  was  a  prosecution  under  a  statute 
which  provided  for  the  prosecution  and  pun- 
ishment of  "any  person  or  persons"  commit- 
ting murder  or  robbery  upon  the  high  seas. 
Chief  Justice  Marshall,  discussing  in  that 
case  the  question  whether  the  act  applied  to 


all  persons  committing  such  crimes,  or  only 
to  those  owing  allegiance  to  the  United 
States  or  committing  the  offense  against  her 
citizens,  said  that  no  doubt  congress  had 
power  to  enact  laws  punishing  pirates,  al- 
though they  may  be  foreigners  and  may  have 
committed  no  particular  offense  against  the 
United  States.  He  admitted  that  the  words, 
"any  person  or  persons,"  used  In  the  stat- 
ute, were  broad  enough  to  comprehend  every 
human  being;  but  he  said  that  such  general 
words  must  be  limited  in  some  degree,  and 
he  held  that  It  was  offenses  against  the  Unit- 
ed States,  not  offenses  against  the  human 
race,  that  congress  by  the  law  Intended  to 
punish.  "Every  nation,"  he  said,  "provides 
for  such  offenses  the  punishment  Its  own  pol- 
icy may  dictate,  and  no  general  words  of  a 
statute  ought  to  be  construed  to  embrace 
them  when  committed  by  foreigners  against 
a  foreign  government." 

So,  a  learned  English  court,  construing  an 
act  of  parliament  which  abolished  certain 
weights  and  measures,  and  enacted  "that  any 
contract,  bargain,  or  sale  made  by  any  such 
weights  or  measures  shall  be  wholly  null  and 
void,"  held  that  the  general  words  used  In 
the  law  should  be  limited  to  contracts  in 
which  the  goods  bought  or  sold  were  to  be 
weighed  in  that  country,  and  that  the  statute, 
though  the  words  used  were  as  broad  as  those 
under  consideration  here,  had  no  application 
to  contracts,  though  made  in  England,  when 
the  goods  were  to  be  weighed  In  a  foreign 
country.  Rosseter  v.  Cahlmann,  8  Ex.  Ch. 
361. 

If  it  were  necessary,  hundreds  of  cases 
and  statutes  could  be  referred  to  in  which 
general  words  are  thus  limited.  It  is  com- 
mon for  penal  statutes  to  contain  general 
words  such  as  "any"  or  "all,"  in  order  to 
cover  all  persons  of  the  kind  referred  to  in 
the  state  where  the  legislature  assembles; 
but  these  general  words  must  necessarily  be 
treated  as  limited  in  some  respects,  otherwise 
innumerable  conflicts  between  the  laws  of  dif- 
ferent states  and  countries  would  result,  and 
unutterable  confusion  be  brought  into  the 
law.  Among  the  vast  number  of  cases  con- 
struing such  statutes,  it  Is  doubtful  if  one 
can  be  found  in  which  such  general  words 
have  not  been  treated  as  limited  to  some  ex- 
tent, for  It  is  unusual  for  a  legislature  to  in- 
tend that  its  statutes  shall  apply  over  the 
whole  world.  For  these  reasons,  we  think 
the  words,  "any  pool  or  combination."  used 
in  the  statute  here,  must  also  be  treated  as 
limited,  and  we  cannot  adopt  the  broad  con- 
struction contended  for  by  the  state's  coun- 
sel. 

The  cases  cited  by  the  attorney  general  on 
this  point  do  not,  we  think,  support  his  con- 
struction of  this  statute.  Take,  for  Instance, 
the  case  of  Leonard  v.  Com.,  112  Pa.  St  620, 
4  AtL  221,  cited  by  him,  in  which  the  court 
construed  a  section  of  the  constitution  of 
Pennsylvania  which  provided  that  "any  per- 
son who  shall  while  a  candidate  for  office  be 
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guilty  of  bribery,  fraud  or  wilful  violation  of 
any  election  law  shall  be  forever  disqualified 
from  holding  any  office  of  trust  or  profit  In 
thlB  commonwealth."  The  court  held  that 
this  meant  "any  election  law  then  In  exist- 
ence  or  thereafter  to  be  passed  by  the  legis- 
lature, which  that  body  had  a  right  to  pass." 
It  will  be  noticed  that  the  court  limited  the 
general  words  "any  election  law"  to  laws 
passed  by  the  legislature  of  Pennsylvania. 
But,  If  the  court  had  applied  the  rules  of  con- 
struction contended  for  here  by  counsel  for 
the  state,  the  words,  "any  election  law," 
would  have  included  the  election  laws  of  ev- 
ery state  or  country,  so  as  to  prohibit  pep- 
sons  violating  such  laws  in  another  state 
from  afterwards  holding  office  in  Pennsyl- 
vania. But  no  such  broad  construction  was 
suggested  by  either  court  or  counsel  in  that 
case. 

Again,  take  the  illustration  that  the  attor- 
ney general  makes  of  a  man  In  Missouri  who 
shoots  and  kills  a  person  in  this  state.  He 
says  that  such  a  man  could  be  indicted  and 
punished  here.  Suppose  that  this  is  so,  still 
the  argument  is  not  in  point,  for  the  defend- 
ant here  denies  that,  either  in  Missouri  or 
elsewhere,  It  has  entered  Into  or  made  any 
combination  to  affect  rates  in  this  state.  In 
other  words,  to  continue  the  illustration,  it 
denies  that  it  has  shot  or  killed  any  man  in 
this  state,  yet  the  state,  by  its  demurrer, 
says  that  this  is  not  a  good  answer. 

But  let  us  follow  the  argument  of  counsel 
for  the  state,  and  see  whither  it  would  lead. 
The  defendant  company  is  an  English  corpo- 
ration, engaged  in  the  business  of  fire  insur- 
ance. It  may,  and  probably  does,  carry  on 
such  business,  not  only  In  America,  but  also 
in  Europe  and  Asia.  Now,  under  the  con- 
struction which  counsel  for  the  state  seeks  to 
have  placed  on  this  statute,  If  this  English 
company,  while  doing  business  here,  should, 
at  its  office  in  England,  enter  Into  an  agree- 
ment with  other  foreign  companies,  for  the 
purpose  of  fixing  rates  of  fire  Insurance  In 
.  Hong  Kong  or  In  the  city  of  Canton,  China,  it 
would  at  once  become  liable  to  a  penalty,  un- 
der our  statute;  for  counsel  for  the  state 
contend  that  the  words,  "any  pool  or  combi- 
nation," used  in  the  statute,  embrace  such 
combinations  In  any  portion  of  the  world. 
This,  we  admit,  Is  the  logical  result  of  their 
construction  of  the  law.  There  Is  no  middle 
ground.  Either  the  act  applies  only  to  combi- 
nations affecting  persons,  property,  or  prices 
in  this  state,  or  its  scope  Is  unlimited.  If 
this  be  the  meaning  of  the  statute,  then,  If 
the  attorney  general  was  Informed  that  a 
company  doing  business  here  had  entered 
into  a  combination  in  Japan  or  South  Africa 
fixing  rates  of  fire  Insurance  In  those  coun- 
tries, he  would  be  required  to  institute  an 
inquiry,  and  perhaps  to  take  proof.  It  is 
easy  to  see  that,  under  such  a  law,  litigation 
might  take  a  wide  range,  for  the  field  of  evi- 
dence would  be  as  wide  as  the  habitable 
globe.   Investigations  of  that  kind  would  be 


expensive.  The  time  of  the  attorney  gen- 
eral and  the  courts  of  the  state  would  often 
be  consumed  by  controversies  concerning: 
trusts  and  combinations  in  different  parts  of 
the  world,  having  no  reference  to,  or  effect 
upon,  the  people  of  this  state.  If  the  legisla- 
ture Intended  the  statute  to  have  such  a 
broad  scope,  It  should  have  expressly  said  so 
in  plain  words. 

It  is  so  unusual  for  a  legislature  to  Intend 
that  Its  acts  shall  have  such  world-wide  effect 
that  courts  are  never  justified  In  putting  such 
construction  upon  them,  If  their  language  ad- 
mits of  any  other  reasonable  interpretation- 
Bond  v.  Jay,  7  Cranch,  350.  Such  a  construc- 
tion might  result  In  defeating  the  main  pur- 
pose in  passing  the  act,  for  it  Is  evident  that 
one  object  in  passing  the  act  was  to  encour- 
age competition.  By  preventing  the  combi- 
nations and  agreements  named  In  the  act,  the 
legislature  wisely  intended  to  stimulate  com- 
petition, and  thus  reduce  prices.  But  it  might 
happen  that  a  company  willing  to  lower 
prices  here  might,  by  force  of  circumstances, 
be  compelled  to  enter  such  combinations  in 
certain  foreign  countries  whose  laws  permit 
them.  If  such  a  company  can  for  that  rea- 
son only  be  shut  out  from  doing  business 
here,  although  its  contract  as  to  prices  In 
such  foreign  country  had  no  reference  to,  or 
effect  upon,  prices  here,  competition,  instead 
of  being  Increased,  might  be  lessened,  and 
prices  thereby  Increased. 

Again,  tills  statute  not  only  forbids  corpo- 
rations from  entering  into  pools  and  combi- 
nations, but  it  also  forbids  individuals,  per- 
sons, and  partnerships,  and  they  are  subject- 
ed to  like  penalties.  Now,  while  the  legisla- 
ture can  dictate  the  terms  under  which  cor- 
porations of  other  states  may  do  business 
here,  it  does  not  have  such  control  of  the 
citizens.  If  a  merchant  of  Missouri,  doing 
business  also  in  this  state,  should  enter  into 
a  pool  or  combination  In  Missouri  to  regulate 
prices  there,  but  not  Intended  to  have  effect 
in  this  state,  our  legislature  could  not,  on 
that  account,  prevent  him  from  doing  busi- 
ness here  or  subject  him  to  a  penalty.  So, 
If  we  adopt  the  construction  contended  for  by 
the  attorney  general,  we  must  assume,  as  to 
a  portion  of  the  statute,  that  the  legislature 
was  attempting  to  do  something  it  plainly 
had  no  right  to  do,  and  such  portion  must  be 
treated  as  unconstitutional  and  void.  But 
the  courts  always  endeavor  to  avoid  declar- 
ing an  act,  or  any  part  thereof,  unconstitu- 
tional. If  It  can  reasonably  be  done,  they 
avoid  such  a  result  by  giving  the  statute 
such  a  construction  as  will  enable  it  to  take 
effect  in  all  its  parts;  for  the  presumption 
Is  that  the  legislature  Intended  the  whole  act 
to  take  effect  This  famishes  another  rea- 
son why  the  construction  contended  for  by 
counsel  for  the  state  should  not  be  adopted. 

Our  conclusion  Is  that  this  statute  does  not 
apply  to  pools  or  combinations  formed  out- 
side of  this  state,  and  not  Intended  to  affect, 
and  which  do  not  affect,  persons,  property. 
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or  prices  of  Insurance  In  this  state.  In  other 
words,  we  are  of  the  opinion  that  the  legis- 
lature, by  this  act,  did  not  Intend  to  prohibit 
or  punish  acts  done,  or  agreements  made,  in 
foreign  countries,  by  corporations  doing  busi- 
ness here,  when  such  acts  or  agreements  have 
reference  only  to  persons,  property,,  or  prices 
In  such  foreign  countries.  We  therefore  hold 
that  the  answer  sets  up  a  valid  defense,  and 
that  the  demurrer  thereto  was  properly  over- 
ruled. Entertaining  no  doubt  of  the  correct- 
ness of  the  judgment  of  the  circuit  court,  the 
same  is  affirmed. 

WOOD,  J.  (concurring).  The  proposition, 
when  analyzed,  Is  exceedingly  simple.  The 
legislature  has  no  extraterritorial  power  to 
punish  crime.  The  crime  specified  in  this 
act  Is  the  entering  into,  becoming  "a  mem- 
ber of,  or  a  party  to,  any  pool,"  etc.,  "to  fix 
or  limit  the  prices  or  premiums  to  be  paid 
for  Insuring  property  against  loss  or  damage 
by  fire,"  etc.  If  a  foreign  corporation  doing 
business  In  this  state  enter  Into,  or  become 
a  member  of,  this  pool  or  trust  beyond  the 
limits  of  the  state,  then  the  crime  Is  clearly 
committed  beyond  the  limits  of  the  state, 
unless  the  pool  or  trust  is  to  fix  the  premiums 
for  insuring  property  in  Arkansas,  In  which 
event  the  crime  put  in  motion  In  the  foreign 
state  takes  effect  and  becomes  complete  in 
Arkansas.  Just  as  In  the  cases  cited  by  the 
attorney  general,  where  a  man  in  one  state 
throws  a  stone  or  shoots  a  gun  across  the  line 
and  kills  a  man  in  another  state,  or  forms  a 
conspiracy  In  one  state  to  burn  or  destroy 
property  in  another  state,  the  crime,  In  such 
cases,  becomes  complete  where  the  person  Is 
killed  or  where  the  property  Is  destroyed. 
But  where  the  foreign  corporation  enters  Into, 
and  becomes  a  member  of,  a  pool  or  trust  in 
a  foreign  state,  which  does  not  purport  to, 
and  does  not  in  any  manner  affect  the  prop- 
erty of  the  people  of  this  state,  of  course  no 
crime  is  committed  in  this  state. 

The  legislature  certainly  did  not  Intend  to 
make  a  crime  and  punish  the  mere  act  of  do- 
ing business  In  this  state  by  a  foreign  Insur- 
ance company,  although  a  member  of  a  pool 
or  trust,  whether  in  or  out  of  the  state;  for 
the  very  gravamen  of  the  crime  is  entering 
a  pool  or  trust  to  fix  the  price  or  premiums  to 
be  paid  for  insuring  property,  etc.  Now, 
suppose  the  member  of  the  pool  or  trust  in 
the  foreign  state  proposed  to  do  business, 
and  did  business,  in  Arkansas  on  a  strictly 
competitive  basis,  which  tended  to  cheapen 
and  lower  the  rates  of  insurance  to  the  peo- 
ple of  this  state;  could  any  dispassionate 
lawyer  say  that  the  legislature  Intended  by 
this  act  to  punish  such  a  beneficial  and  com- 
mendable deed  as  that?  Certainly  not.  The 
legislature  manifestly  was  Intending  to  cor- 
rect an  evil  existing  which  affects,  or  might 
affect,  Injuriously  the  people  of  this  state. 

Now,  the  prohibiting  of  foreign  corporations 
from  doing  business  in  this  state  on  any 
terms  and  conditions  that  the  legislature  may 


prescribe  Is  one  thing,  and  the  punishing  of 
them  for  any  crime  they  may  commit  is  an- 
other, and  entirely  different,  thing.  As  to 
the  former,— the  privilege  to  do  business,— 
the  legislature  had  the  power  to  say:  "For- 
eign Corporations,  you  cannot  do  business  In 
this  state  If  you  are  a  member  of  a  pool  or 
trust  to  fix  or  limit  prices  anywhere  in  the 
wide  world."  As  to  the  latter,— the  entering 
the  pool  or  trust,— they  could  only  say:  "You 
will  be  punished  with  the  severe  penalties 
demanded  by  the  act,  If  you  are  a  member  of 
a  pool  or  trust  to  fix  the  price  or  premium 
upon  property  In  Arkansas."  As  the  legis- 
lature had  no  power  to  punish  foreign  cor- 
porations for  becoming  members  of  a  pool 
or  trust  outside  of  the  state,  which  do  not 
propose  to  affect  prices  in  the  state,  and  as 
it  did  have  full  power  to  punish  them  for  en- 
tering pools  or  trusts  to  affect  prices  or  pre- 
miums In  Arkansas,  and  also  to  forfeit  their 
right  to  do  business  in  this  state,  Is  it  not 
conclusive  that  they  intended  by  the  words, 
"any  pool  or  trust,"  to  mean  any  pool  or 
trust  to  fix  the  price  or  premium  on  property 
in  this  state?  We  must  not  convict  the  leg- 
islature of  doing,  or  attempting  to  do,  a  vain 
and  idle  thing.  Had  the  legislature  Intend- 
ed to  exclude  foreign  corporations  that  were 
members  of  a  pool  or  trust  anywhere  in  the 
world  to  fix  prices  anywhere,  how  easy  would 
it  have  been  to  have  made  it  unlawful  for 
such  corporations  to  do  business  in  this  state, 
and  to  have  provided  sufficient  penalties  for 
the  violation  of  such  law  to  secure  its  enforce- 
ment! But  no  such  thing  as  that  was  pro- 
vided In  the  act  under  consideration.  The 
purpose  of  the  legislature  1b  doubtless  cor- 
rectly reflected  in  the  title,  "An  act  providing 
for  the  punishment  of  pools,  trusts,  and  con- 
spiracies to  control  prices."  etc.  The  fact 
that  the  legislature  embraced  the  other  per- 
sons named  in  the  act  along  with  foreign 
corporations  shows  that  it  Intended  that  these 
corporations  might  be  considered  as  violating 
the  law  In  the  same  way  as  any  "partnership 
or  Individual  or  any  other  association  or  per- 
sons whatsoever"  might  do.  It  Is  an  egre- 
gious mistake  to  suppose  that  a  foreign  cor- 
poration is  guilty  of  an  offense  for  merely 
doing  business  in  this  state,  or  to  consider 
the  act  of  doing  business  as  an  element  of 
the  offense  under  this  law.  It  would  be  no 
more  an  offense  for  them  to  do  business  than 
for  domestic  corporations  or  Individuals  to 
do  business.  Foreign  corporations  are  ex- 
pressly authorized  to  do  business.  The  doing 
of  business  by  them  Is  not  an  ingredient  of 
the  offense  at  alL  The  words,  "and  trans- 
acting or  conducting  any  kind  of  business 
in  this  state,"  applied  to  them,  are  used  in 
the  sense  merely  of  descriptlo  personarum. 
They  merely  Indicate  that  these  corporations 
are  within  the  legislative  Jurisdiction  because 
of  the  fact  of  their  doing  business  in  this 
state.  There  are  no  separate  acts  conjoined, 
as  the  attorney  general  supposes  and  argues, 
but  one  act.    The  proof  which  would  estab- 
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lish  the  crime  would  also  establish  the  for- 
feitures of  the  right  to  do  business  in  the 
state.  The  legislature  could  both  forfeit  the 
right  of  the  Insurance  company  to  do  busi- 
ness and  punish  for  the  crime  of  entering  a 
pool  or  trust  to  fix  the  price  or  premium,  If 
the  act  was  done  In,  or  became  complete  and 
effectual  in,  Arkansas,  but  it  could  not  pun- 
ish for  the  crime  unless  It  did.  Therefore  the 
fact  that  the  legislature  has  included  individ- 
uals and  domestic  and  foreign  corporations,  and 
has  prescribed,  as  a  result  of  the  violation  of 
this  act,  both  a  penalty  for  the  crime  commit- 
ted and  a  forfeiture  of  the  right  to  do  business, 
shows  conclusively  that,  as  to  foreign  corpora- 
tions. It  could  only  have  Intended  to  reach  such 
of  these  corporations  as  were  in  a  pool  or  trust 
in  this  state  or  in  a  foreign  state  to  regulate 
prices  In  this  state. 


STATE  v.  iETNA  FIRE  INS.  00. 

(Supreme  Court  of  Arkansas.    May  27,  1899.) 

MONOPOLIES— UNLAWFUL  COMBINATION— AC- 
TION FOR  PENALTY — PLEADING. 

1.  Under  Act  March  6,  1899,  subjecting  to  a 
penalty  any  foreign  or  domestic  corporation  enter- 
ing into  any  pool  or  combination  for  regulating 
the  premiums  to  be  paid  for  fire  insurance,  a 
complaint  for  the  recovery  of  such  penalty  from 
a  foreign  insurance  company,  alleging  the  com- 
pany to  be  a  foreign  corporation  doing  business 
in  Arkansas,  and  that  while  so  engaged  in  busi- 
ness it  became  a  member  of  a  pool  with  other 
insurance  companies  to  regulate  the  premiums  for 
insurance,  is  not,  as  against  a  general  demurrer, 
insufficient  in  failing  to  show  that  the  combina- 
tion was  with  respect  to  business  in  Arkansas. 

2.  An  indefinite  pleading  must  be  attacked  by 
motion  to  make  more  certain,  and  not  by  demur- 
rer. 

Appeal  from  circuit  court,  Pulaski  county; 
Joseph  W.  Martin,  Judge. 

Action  by  the  state  against  the  JEtna  Fire 
Insurance  Company.  There  was  a  judgment 
for  defendant  on  demurrer  to  the  complaint, 
and  the  state  appeals.  Reversed. 

Jeff  Davis,  Atty.  Gen.,  and  Chas.  Jacobson 
(Jesse  C.  Hart  and  Hal  L.  Norwood,  of  coun- 
sel), for  the  State.  Blackwood  &  Williams, 
Rose,  Hemingway  &  Rose,  Oockrill  &  Cockrill, 
J.  M.  Moore,  Dodge,  Johnson,  Carroll  &  Pem- 
berton,  and  Morris  M.  Conn,  for  appellee. 

BUNN,  C.  J.  This  is  a  suit  for  a  penalty 
and  forfeiture  against  the  appellee  Insurance 
company  by  the  state  of  Arkansas,  on  the  re- 
lation of  the  attorney  general,  under  the  act 
of  the  general  assembly  commonly  known  as 
the  "Anti-Trust  Law,"  passed  March  6,  1899. 
There  was  a  demurrer  to  the  complaint  In- 
terposed, and  the  same  was  sustained,  and. 
plaintiff  falling  to  plead  over,  Judgment  was 
rendered  for  the  defendant,  and  the  plaintiff 
appealed  to  this  court. 

The  complaint  is  as  follows:  "The  plain- 
tiff, the  state  of  Arkansas,  by  her  attorney 
general,  Jeff  Davis,  complains  of  the  defend- 
ant, and  for  cause  of  action  alleges:  (1) 
That  the  defendant  Is  a  foreign  corporation, 
organized  and  existing  under  the  laws  of 
the  state  of  New  York,  and  doing  business  in 


this  state;  that  the  defendant  Is  engaged  in 
the  business  of  Insuring  property  against  loss 
or  damage  by  fire,  lightning,  storm,  cyclone, 
and  tornado,  in  this  state,  and  was  so  en- 
gaged on  and  after  the  6th  day  of  March, 
1899.  (2)  That  while  so  engaged  in  the  busi- 
ness of  insuring  property,  in  this  state, 
against  loss  or  damage  by  fire,  cyclone.  light- 
ning, storm,  and  tornado,  the  said  Mtna.  In- 
surance Company  became  and  was  a  member 
of  a  pool,  trust,  agreement,  combination,  con- 
federation, or  understanding  with  other  cor- 
porations, engaged  in  similar  business,  to  reg- 
ulate or  fix  the  price  or  premium  to  be  paid 
for  insuring  property  against  loss  or  damage 
by  fire,  lightning,  storm,  cyclone,  and  torna- 
do, the  said  combination  being  commonly 
known  or  designated  as  an  'insurance  ex- 
change' or  'rating  bureau,'  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided.  (3)  That  by  an  act  of  the  general 
assembly  of  Arkansas  approved  March  6, 
1899,  and  known  as  the  'Anti-Trust  Law,'  it 
is  provided  that  if  any  corporation,  organized 
under  the  laws  of  this  state,  or  of  any  other 
state  or  country,  and  transacting  or  conduct- 
ing any  kind  of  business  In  this  state,  shall 
enter  Into,  or  become  a  member  of,  any  pool, 
trust,  agreement,  confederation,  or  under- 
standing with  any  other  corporation,  indi- 
vidual, or  any  other  person  or  association  of 
persons,  to  fix  the  price  or  premium  to  be 
paid  for  Insuring  property  against  loss  or 
damage  by  fire,  tornado,  lightning,  storm,  or 
cyclone,  said  corporation  shall  be  adjudged 
guilty  of  a  conspiracy,  and  its  corporate  ex- 
istence shall,  upon  proper  proof  thereof,  be 
declared  forfeited,  void,  and  of  none  effect, 
and  shall  thereupon  cease  and  determine,  and 
shall  thereby  forfeit  its  right  and  privilege 
thereafter  to  do  business  In  this  state.  It  is 
also  provided  In  said  act,  as  aforesaid,  said 
corporation  shall  forfeit  not  less  than  $200. 
nor  more  than  $5,000,  for  every  such  offense. 
Wherefore  plaintiff  alleges  that  defendant,  by 
becoming  a  member  of  said  combination  as 
aforesaid,  became  liable  to  the  plaintiff  In 
the  sum  of  $5,000,  and  an  action  accrued  to 
plaintiff  in  said  sum,  according  to  the  provi- 
sions of  said  act.  Premises  considered,  plain- 
tiff prays  that  defendant's  corporate  exist- 
ence shall  be  declared  forfeited,  void,  and  of 
noneffect,  and  shall  forfeit  Its  right  and  priv- 
ilege to  do  business  In  this  state,  and  that 
plaintiff  have  and  recover  judgment  against 
said  defendant  In  the  sum  of  $5,000,  and  all 
her  costs  in  this  suit  expended,  and  for  such 
other  and  further  relief  as  plaintiff  shall  be 
entitled  to  under  the  proof  In  this  case."  To 
this  complaint  the  defendant  interposed  a 
general  demurrer,  to  the  effect  that  the  same 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  state  charged  in  her  complaint,  and 
the  charge  was  admitted  to  be  true  by  the 
demurrer  of  the  defendant,  that  the  defend- 
ant, while  engaged  In  business  In  this  state, 
became  and  was  "a  member  of  a  pool,  trust, 
agreement,  combination,  confederation,  or  un- 


Digitized  by 


Google 


Ark.) 


STATE  v.  .<ETNA  FIliE  INS.  CO. 


689 


derstanding,  with  other  corporations  engaged 
In  similar  business,  to  regulate  or  fix  the 
price  or  premium  for  insuring  property,"  etc. 

This  charge  was  substantially  in  the  lan- 
guage of  the  act.  The  state  had  a  good  cause 
of  action,  but,  according  to  our  construction 
of  the  act,  the  cause  of  action  was  defectively 
stated,  In  this:  that  It  does  not  charge  that 
the  pool  or  combination  was  for  the  purpose, 
or  had  the  effect,  of  influencing  the  defend- 
ant's business  in  this  state,  no  matter  where 
formed.  The  complaint  Is  uncertain  and  am- 
biguous, and  doubtless  made  so  because  the 
language  of  the  act  Itself  Is  ambiguous,  more 
or  less.  Ordinarily,  It  is  sufficient  to  declare 
in  the  terms  of  a  penal  act,  and  such  declara- 
tion Is  not  the  subject  of  a  general  demurrer; 
for,  as  said  by  the  supreme  court  of  North 
Carolina  in  Commissioners  v.  Capeheart,  71 
N.  C.  156:  "The  demurrer,  of  course,  admits 
all  the  facts  averred  in  the  complaint.  The 
complaint  alleges  that  defendant  violated  Or- 
dinance No.  43,  made  under  section  14  of  the 
act  of  March  28,  1869.  Upon  the  authorities, 
this  Is  a  sufficient  averment  that  defendant 
did  some  act  by  which,  under  that  act  and 
ordinance,  he  became  liable  to  a  town  tax,  e. 
g.  shipped  fish  from  the  town.  If  the  defend- 
ant had  meant  to  put  in  Issue  that  what  he 
did  was  not  a  shipping  of  fish  within  the  or- 
dinance as  properly  understood,  he  should 
have  answered;  either  stating  specially  what 
he  had  done,  or  have  defended  generally,  and 
procured  a  special  finding  of  the  facts.  In  ei- 
ther of  these  ways,  the  question  of  law  could 
have  been  presented  to  the  superior  court 
whether  the  acts  of  the  defendant  brought 
him  within  the  ordinance."  So  it  Is  with  the 
defendant  In  the  case  at  bar.  It  contended  In 
argument,  and  its  contention  was  correct, 
that  the  true  meaning  of  the  act  upon  which 
the  complaint  is  based  is  that  the  act  of  a 
person,  partnership,  or  corporation,  doing 
business  in  this  state,  and  who  is  a  member 
of  a  pool,  combination,  etc.,  no  matter  where 
formed,  having  for  its  object  or  effect  the  In- 
fluencing of  its  business  In  this  state,  and 
that  alone.  Is  denounced  by  the  act  This 
was  the  offense  set  up  in  the  complaint;  for 
it  was  expressed  substantially  in  the  terms 
of  the  act,  and  the  general  demurrer  should 
not  have  been  sustained.  If  the  complaint 
was  thought  to  be  Indefinite  and  uncertain,  as 
it  was,  in  our  view  of  the  law  of  the  case,  it 
was  the  proper  subject  of  a  motion  to  make 
more  specific  and  certain;  or,  if  the  defendant 
did  not  choose  to  do  this,  he  should  have  an- 
swered, stating  the  facts  showing  that  it  was 
not  the  subject  of  the  act's  prohibition  and 
penalty.  Morse  v.  Gilman,  16  Wis.  504;  De- 
martin  v.  Albert,  68  Cal.  277,  9  Pac.  157. 
This  position  must  not  be  understood  as  con- 
troverting the  theory  that  in  some  cases  it  Is 
essential  that  the  complaint  should  negative 
the  liability  of  those  not  comprehended  in  the 
statute  invoked,  but  all  that  is  Intended  to  be 
said  Is  that  a  general  demurrer  is  not  proper 
In  a  case  like  this. 


The  only  case  cited  by  appellee  on  thia 
point  is  that  of  Collier  v.  Davis  (Ala.)  16 
South.  86.  This  case  was  subsequently  more 
fully  reported  in  94  Ala.  456,  10  South.  86. 
In  that  case  the  plaintiffs,  Collier  &  Flnckard, 
loan  brokers,  engaged  by  special  contract  to 
negotiate  a  loan  of  $10,000  for  the  defendants, 
Davis  &  Davis,  to  be  secured  by  a  mortgage 
on  their  farm  In  Lowndes  county,  Ala.  The 
loan  was  effected  from  the  American  Free- 
hold Land  Mortgage  Company  of  London, . 
Limited.  Plaintiffs  afterwards  brought  suit 
for  the  amount  defendants  had  agreed  to  pay 
them  for  their  services  in  procuring  the  loan. 
The  defendants  Interposed  a  plea  or  special  an- 
swer, In  which  they  alleged  that  the  plaintiffs 
In  this  transaction  were  the  agents  of  said 
American  Freehold  Land  Mortgage  Company 
of  London,  a  foreign  corporation,  and  that  the 
latter  had  no  known  place  of  business  in  Ala- 
bama with  an  agent  thereat,  and  that,  there- 
fore, under  the  statutes  of  that  state,  the  con- 
tract sued  on  was  null  and  void,  constituting 
a  part  of  the  company's  doing  business  in  that 
state.  A  demurrer  was  Interposed  to  this 
plea,  which  the  trial  court  overruled,  but 
which  the  supreme  court  on  appeal  sustained, 
and  dismissed  the  case,  saying:  "If  the  com- 
plaint or  plea  had  averred  or  shown  that  the 
agreement  between  Collier  &  Plnckard  on  the 
one  side,  and  Davis  Bros,  on  the  other,  was 
entered  into  In  Alabama*  then  it  would  have 
been  shown  that  a  foreign  corporation, 
through  its  agent,  or  the  agent  of  a  foreign 
corporation,  had  engaged  in  business,  or 
transacted  business,  in  Alabama,  without  a 
compliance  with  the  statutes.  This  would 
have  made  the  agreement  illegal  and  nonen- 
forceable.  There  is  nothing,  however,  to 
show  that  such  was  the  case.  It  Is  perfectly 
consistent  with  every  averment  of  the  plead- 
ings that  the  agreement  declared  on  was  ex- 
ecuted outside  of  the  state  of  Alabama;  and, 
if  Collier  &  Plnckard  were  not  agents  of  the 
corporation,  then  there  Is  nothing  stated  that 
Is  Incompatible  with  the  Idea  that  the  loan 
was  to  be  negotiated  outside  of  Alabama's 
limits.  The  situs  of  the  security  offered  (the 
location  of  the  land  mortgaged)  Is  not  neces- 
sarily determinative  of  that  Inquiry,  e.  g. 
where  the  agreement  was  made,  although  it 
may  be  a  factor  to  be  considered."  By  their 
special  plea  the  defendant  undertook  to  show 
that  the  transaction  was  one  denounced  by 
the  legislative  enactment,  and  by  it  made 
void.  They  failed  to  state  all  the  essential 
facts  necessary  to  this  end,  and,  since  the  de- 
fect was  not  cured  by  anything  in  the  com- 
plaint the  plea  was  bad  on  demurrer.  If  the 
conclusion  of  facts  was  as  found  by  the  court 
(and  we  are  not  sure  that  it  was),  it  must 
readily  be  admitted  that  a  failure  on  the  part 
of  the  defendants  to  bring  the  contract  with- 
in the  denunciation  of  the  law,  In  their  re- 
cital of  the  essential  facts,  rendered  their  plea 
the  subject  of  a  general  demurrer,  because, 
surely,  the  very  statement  of  the  point  is  to 
the  effect  that  the  facts  as  stated  did  not  con- 
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stltute  a  defense.  When  the  defendant  un- 
dertakes to  state  his  defense,  he  should  state 
all  that  is  essential  to  his  defense,  and,  of 
course,  should  not  fall  to  state  the  most  es- 
sential element  of  his  defense.  The  statute 
of  Alabama  was  unambiguous,  and  prohibited 
foreign  corporations  from  doing  business  in 
the  state,  except  on  the  performance  of  cer- 
tain conditions.  To  attempt,  by  answer,  to 
bring  a  business  within  the  purview  of  the 
statute,  and  not  to  state  where  it  had  been 
transacted,  was,  of  course,  no  defense  in  the 
case,  and  was  therefore  the  subject  of  a  gen- 
eral demurrer. 

The  demurrer  was  not  proper,  and,  of 
course,  was  Improperly  sustained,  and  for  this 
error  the  judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule,  the  demurrer,  and  on  mo- 
tion permit  plaintiff  to  amend  her  complaint 
by  making  the  same  more  specific  and  certain 
as  to  the  point  Indicated,  or,  If  the  defendant 
chooses  to  do  so.  permit  it  to  answer,  setting 
up  the  facts  constituting  Its  defense,  under 
the  rulings  of  this  court  in  the  companion 
case  of  to  day,  to  wit,  State  v.  Lancashire 
Fire  Ins.  Co.,  51  S.  W.  633. 


HEINTZ  et  al.  T.  THAYER  et  al. 
(Supreme  Court  of  Texas.    June  5,  1899.) 
DEED— RECORD— PROOF. 

That  a  deed,  not  acknowledged  so  as  to  be 
entitled  to  record,  was  transcribed  on  the  rec- 
ord of  deeds,  if  material  to  any  issue,  can  be 
proved  according  to  the  common  law,  though  not 
by  a  certified  copy. 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district 
On  rehearing.  Denied. 
For  former  opinion,  see  50  S.  W.  175. 

Baker,  Botts,  Baker  &  Lovett  and  Lock  Mc- 
Danlel,  for  plaintiffs  in  error.  Allen,  Wat- 
kins  &  Jones  and  N.  G.  Kittrell,  for  defend- 
ants in  error. 

BROWN,  J.  The  ground  upon  which  the 
plaintiffs  in  error  objected  to  the  introduction 
of  certified  copies  of  the  deed  from  Cochran 
to  Thayer  was  that  the  acknowledgment  was 
not  in  compliance  with  the  requirements  of 
the  law,  and  that  the  clerks  of  the  different 
counties  had  no  authority  to  record  the  deed, 
for  which  reasons  the  certified  copies  were 
not  admissible.  The  validity  of  the  acknowl- 
edgment was  necessarily  passed  upon  and  de- 
termined by  this  court  in  sustaining  the  as- 
signment made  by  the  plaintiffs  in  error. 
But  it  is  earnestly  contended  upon  this  mo- 
tion, for  a  rehearing  that  the  certificate  of 
acknowledgment  is  sufficient  under  the  law, 
and  that  the  certified  copies  were  admissible 
for  all  purposes.  We  have  re-examined  the 
question,  and  have  considered  the  following 
authorities,  which  are  cited  and  mainly  relied 
upon  to  sustain  the  claim:  Brownson  v. 
Scanlan,  59  Tex.  222;  Pasture  Co.  v.  Preston, 


65  Tex  448;  and  Snowden  v.  Rush,  69  Tex 
593,  6  S.  W.  767.  The  official  report  of 
Brownson  v.  Scanlan  does  not  show  the  fact, 
but  an  examination  of  the  original  record 
discloses  that  the  body  of  the  deed  contained 
all  the  requirements  of  a  valid  acknowledg- 
ment, and  justified  the  statement  of  Chief 
Justice  Willie  that:  "The  acknowledgment 
is  contained  In  the  body  of  the  deeds,  instead 
of  at  the  foot,  being  simultaneous  with  their 
execution.  It  contains  all  of  the  requisites  of 
the  proof  as  required  by  our  statute  for  ad- 
mitting deeds  to  record."  Neither  of  the 
cases  cited  sustains  the  acknowledgment  to 
the  deed  in  question.  We  see  no  reason  to 
change  our  opinion  as  to  the  proper  construc- 
tion of  article  2306,  Rev.  Civ.  St  If  the  fact 
that  the  deed  from  Cochran  to  Thayer  was 
transcribed  upon  the  record  of  deeds  In  the 
counties  named  Is  material  to  any  Issue  in 
the  case,  It  can  be  proved  according  to  the 
common  law,  but  not  by  a  copy  certified  to 
by  the  clerk. 


CONNER  v.  JACOBS.* 
(Court  of  Civil  Appeals  of  Texas.   May  10, 

1890.) 

JUSTICES  OF  THE  PEACE— JURISDICTION- 
AMOUNT  IN  CONTROVERSY. 
Under  Acts  1876,  p.  loo.  providing  that  jus- 
tice courts  shall  have  jurisdiction  in  civil  mat- 
ters where  the  amount  in  controversy  is  $200 
or  less,  exclusive  of  interest  and  also  to  fore- 
close moitgnges  and  enforce  other  lieus  on  per- 
sonal property,  and  Acts  1876,  p.  17,  by  which 
county  courts  were  given  exclusive  original  juris- 
diction in  nil  civil  cases  where  the  "matter  in 
controversy"  exceeded  $200  in  value,  and  not  ex- 
ceeding $500,  exclusive  of  interest,  a  justice 
has  jurisdiction  of  an  action  to  foreclose  a 
mortgage  where  the  demand  is  less  than  $200, 
and  the  mortgaged  property  doeB  not  exceed  the 
value  of  $200;  the  amount  of  the  demand  and 
the  value  ot  the  security  not  being  added  to  de- 
termine the  jurisdiction. 

Appeal  from  Dallas  county  court;  Kenneth 
Foree,  Judge. 

Action  by  R.  A.  Jacobs  against  J.  T.  Con- 
ner. From  a  Judgment  dismissing  the  action, 
defendant  appeals.  Reversed. 

M.  T.  Conner,  for  appellant  J.  O.  Davis, 
for  appellee. 

JAMES,  C.  J.  Jacobs  sued  appellant  In  a 
justice's  court  for  amounts  aggregating  $195.- 
20.  Of  this  sum,  one  item  was  a  note  for  $20, 
which  was  secured  by  a  mortgage  on  personal 
property  shown  to  be  of  the  value  of  $45. 
Both  the  Justice  and  the  county  courts  held 
that  there  was  no  Jurisdiction,  and  dismissed 
the  case  for  that  reason.  If  this  ruling  be 
correct,  there  is  no  occasion  to  notice  other 
assigned  errors. 

It  has  been  held  in  Cotulla  r.  Goggan.  77 
Tex.  33,  13  S.  W.  742,  and  cases  there  cited, 
and  Schwarta  v.  Frees  (Tex.  Civ.  App.)  31  S. 
W.  214,  that  In  foreclosure  suits  in  reference 
to  personal  property,  where  the  value  of  the 
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latter  exceeds  the  jurisdictional  amount,  the 
court  la  without  jurisdiction  to  try  the  case; 
In  other  words,  both  the  sum  claimed  and  the 
value  of  the  mortgaged  property  must  be 
within  the  amount  It  Is  urged  by  appellant 
that  In  the  cases  In  which  this  question  has 
been  passed  on  since  1876,  consideration  has 
not  been  given  to  the  act  of  August  17, 
1870,  defining  the  powers  and  jurisdiction  of 
the  justices'  courts,  and  providing  that  such 
courts  shall  have  jurisdiction  In  civil  matters 
In  all  cases  where  the  amount  In  controversy 
is  $200  or  less,  exclusive  of  interest,  and  also 
to  foreclose  mortgages  and  enforce  other  liens 
on  personal  property  where  the  amount  in 
controversy  shall  not  exceed  $200,  exclusive  of 
interest  Acts  1876,  p.  155.  We  notice  that 
appellant's  brief  does  not  correctly  quote  the 
provision  of  said  act.  There  is  nothing  in  the 
act  cited  which  indicates  that  the  legislature 
Intended  that  the  justice's  court  should  fore- 
close a  lien  on  personal  property,  regardless 
of  its  value,  when  the  debt  sued  for  appeared 
to  be  within  its  jurisdiction.  On  the  contrary, 
It  appears  that  the  legislature  did  not  so  in- 
tend. Bee  the  act  passed  by  the  same  body  de- 
fining the  jurisdiction  of  the  county  courts 
(Acts  1876,  p.  17),  by  which  the  county  courts 
were  given  exclusive  original  jurisdiction  in 
all  civil  cases  where  the  "matter  in  contro- 
versy" exceeded  $200  in  value,  and  not  ex- 
ceeding $500,  exclusive  of  interest.  By  "mat- 
ter in  controversy"  Is  meant,  not  only  the 
debt  bat  also  the  security  given  for  its  pay- 
ment Marshall  v.  Taylor,  7  Tex.  235;  Smith 
v.  Giles,  05  Tex.  343.  If  mortgaged  property 
exceeded  In  value  $200,  It  clearly  was  the  in- 
tention of  that  legislature  to  confer  jurisdic- 
tion upon  the  county  court  and  to  exclude 
the  justice's  court  from  jurisdiction.  But  here 
the  mortgaged  property  did  not  exceed  the 
value  of  $200.  Suppose  the  mortgage  In  ques- 
tion had  been  given  as  security  for  all  of  the 
$105;  in  that  case  the  justice  would  be  held 
to  have  had  jurisdiction,  because  neither  the 
claim  nor  the  value  of  the  property  would 
have  been  in  excess  of  bis  jurisdiction.  The 
same  most  be  the  case  where  such  mortgage 
is  security  for  a  part  of  the  claim.  The  amount 
of  the  demand  and  the  value  of  the  security 
are  not  added,  to  determine  the  jurisdiction. 
The  plea  in  reconvention  was  not  demurrable. 
Reversed  and  remanded. 


HOUSTON  &  T.  C.  B.  CO.  v.  MARTIN.* 

(Court  of  Civil  Appeals  of  Texas.   May  4,  1809.) 

MASTER  AND  SERVANT-RISK  ASSUMED  BY 
SERVANT. 

Plaintiff  assisted  in  unloading;  ties  from  a 
fiat  car  under  the  directions  of  defendant's  fore- 
nun.  The  car  was  moved  by  pinch  bars,  and 
•topped  by  a  scantling  thrust  m  front  of  the 
wheels,— a  common  method,  familiar  to  plaintiff. 
For  convenience,  the  standards  confining  the 
ties  on  the  car  bad  been  removed,  which  plaintiff 
knew.    The  foreman  directed  him  to  stop  the 

»  Writ  of  error  denied  by  supreme  court. 
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car,  and  cautioned  him  to  avoid  getting  hart,  but 
did  not  direct  him  how  to  use  the  scantling.  He 
had  stopped  it  once  or  twice  before  the  accident. 
In  trying  to  stop  it  again,  he  was  thrown  down, 
and  one  of  the  wheels  passed  over  the  scantling. 
The  jolt  caused  the  ties  to  fall  off  the  car  and 
upon  him.  The  track  and  car  brake  were  de- 
fective, bat  such  defects  did  not  cause  the  acci- 
dent. Held,  that  the  plaintiff  was  not  entitled  to 
recover. 

Appeal  from  district  court,  Harris  county; 
John  G.  Tod,  Judge. 

Action  by  William  Martin  against  the 
Houston  &  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Frank 
Andrews,  for  appellant.  O.  T.  Holt  for  ap- 
pellee. 

WILLIAMS,  J.  For  the  reason  that  we 
are  of  the  opinion  that  the  admitted  facts  are 
snch  as  to  debar  appellee  from  a  recovery, 
and  therefore  to  require  the  reversal  of  the 
judgment  we  have  found  it  unnecessary  to 
critically  examine  many  of  the  assignments 
based  upon  the  rulings  of  the  court  The 
rulings,  apart  from  the  assumption  involved 
in  some  of  them  that  there  was  evidence  to 
justify  a  verdict  for  plaintiff,  seem  to  be  sub- 
stantially correct. 

Appellee  was  one  of  a  section  gang,  under 
the  supervision  and  control  of  a  foreman,  who 
were  engaged  In  unloading  cross-ties  from  a 
fiat  car  upon  appellant's  switch  track  at  Car- 
mine, and  was  hurt  by  some  of  the  ties  fall- 
ing upon  him.  The  switch  track  was  de- 
fective, and  the  car  upon  which  the  ties  were 
loaded  had  been  left  upon  the  siding  in  or- 
der that  they  might  be  distributed  along  It 
to  be  used  In  repairing  it  There  being  no 
engine,  the  car  was  moved  by  use  of  pinch 
bars  inserted  between  the  rails  and  rear 
wheels,  and  used  as  levers,  and  was  stopped 
by  thrusting  a  piece  of  scantling,  about  three 
by  four  Inches  thick  and  about  five  feet  long, 
in  front  of  the  wheels.  The  foreman  walked 
in  front  or  along  with  the  car,  and  indicated 
the  points  at  which  ties  were  needed  and 
stops  were  to  be  made,  and  appellee  was  di- 
rected by  him  to  stop  the  car  In  the  manner 
indicated.  The  stop  had  been  once  effected 
by  the  foreman  himself,  and  once  or  twice  by 
appellee,  before  the  accident  occurred.  At  the 
point  of  accident  the  car  moved  slightly 
down  grade  along  a  curve,  the  rail  nearest  ap- 
pellee being  inside  the  curve,  and  therefore 
lower  than  the  other;  and  the  cars  thus 
moved  somewhat  faster  than  before,  and 
careened  towards  appellee.  Appellee  placed 
the  end  of  the  timber  upon  the  rail,  standing 
beside  It  and  holding  it  in  front  of  him;  and 
when  the  wheel  struck  It  the  end  held  by 
him  flew  back  and  threw  him  down,  and, 
the  first  wheel  passing  over  the  timber,  the 
jolt  caused  the  ties  to  fall  off  the  car  and 
upon  appellee.  There  is  no  evidence  that  the 
car  was  improperly  loaded.  Before  the  move- 
ment of  it  began,  the  standards  by  which  the 
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tlea  were  confined  had  been  removed  for  con- 
venience in  unloading;  appellee  knowing  this, 
and  assisting  In  the  removal.  The  timber 
used  in  stopping  the  car  was  one  of  the 
standards,  and  its  character  was  as  open  to 
appellee's  view  as  to  that  of  the  foreman. 
This  method  of  moving  and  stopping  cars 
was  often  adopted  by  section  men  in  doing 
such  work,  and  appellee  was  familiar  with  it, 
as  with  the  other  duties  of  his  position.  No 
particular  instrument  was  generally  used,  but 
only  such  as  could  be  conveniently  found,  to 
check  the  movement  of  cars.  The  track  was 
defective,  but  the  evidence  shows  that  the 
accident  was  caused  by  the  Jolt  attending  the 
passing  of  the  wheel  over  the  stick,  and  not 
by  a  defective  track.  The  brake  upon  the 
car  also  was  defective,  and  appellee  says  he 
did  not  know  this.  But  he  did  know  that  the 
brake  was  not  being  used  or  relied  on,  and 
that  the  car  was  to  be  stopped  by  the  means 
described,  and  that,  when  this  was  resorted 
to,  brakes  were  not  employed.  The  foreman 
only  assigned  appellee  to  perform  this  work, 
and  indicated  where  the  car  should  be  stopped, 
but  did  not  direct  or  determine  when  or  how 
the  stick  should  be  Interposed,  nor  otherwise 
Influence  appellee's  action.  Every  fact  and 
condition  existing  and  affecting  the  risk  were 
as  open  to  appellee's  observation  as  to  that  of 
the  foreman.  Appellee  was  between  20  and 
21  years  of  age.  He  had  been  engaged  as  a 
section  hand  for  more  than  two  years,  with 
his  father's  consent,  and  admits  that  he  was 
a  good  section  hand,  and  familiar  with  the 
duties  of  the  employment.  The  work  of  hand- 
ling cars  as  this  was  handled  was  familiar 
to  him.  He  had  previously  seen  a  tie  fall 
from  a  car  and  strike  a  section  hand.  He  had 
also  been  cautioned  by  the  foreman  to  be 
careful  and  avoid  getting  himself  hurt.  There 
Is  no  ground  whatever  upon  which  the  Judg- 
ment can  be  sustained.  The  risk  incurred 
seems  clearly  to  have  been  one  of  those 
known  to  appellee  to  be  Incident  to  this  par- 
ticular service,  and  was  therefore  assumed 
by  him.  But,  if  not,  it  was  open  and  patent, 
— was,  in  fact,  one  which  arose  from  the  op- 
eration of  the  plainest  natural  laws.  The 
facts  affecting  the  risk  were  all  known  to 
him,  as  well  as  to  any  one  else.  He  did  not 
realize  or  foresee  the  danger,  but  it  was  one 
which,  with  his  knowledge  of  the  facts,  he 
was  required  to  foresee,  as  well  as  another. 
It  arose  from  conditions  open  to  his  observa- 
tion. Railway  Co.  v.  French,  86  Tex.  90,  23 
S.  W.  642;  Railway  Co.  v.  Lempe,  59  Tex. 
22,  The  character  of  the  instrument,  the  de- 
fects of  the  track,  and  the  absence  of  the 
brake  can  none  of  them,  or  all  of  them,  con- 
stitute ground  for  recovery,  under  the  facts 
stated.  For  the  same  reason  the  fact  that 
he  acted  under  the  foreman's  direction  or  or- 
ders cannot  avail  him.  There  was  no  fact 
affecting  the  danger  known  to  the  foreman 
which  was  not  also  known  to  him.  Railway 
Co.  v.  Bradford,  66  Tex.  734,  2  S.  W.  595; 
Railway  Co.  v.  Drew,  59  Tex.  10.  Since 


there  are  no  facts  upon  which  the  cause 
should  be  submitted  to  a  Jury,  It  is  proper 
that  the  Judgment  should  be  reversed,  and 
Judgment  be  here  rendered  for  appellant 
Railway  Co.  v.  Strycharski  (Tex.  Sup.)  37  S. 
W.  415.   Reversed  and  rendered. 


TURNER  et  al  v.  CITY  OF  HOUSTON. 
(Court  of  Civil  Appeals  of  Texas.    May  18, 

1899.) 

PLEADING  —  NOTICE  OF  AMENDMENTS  —  AP- 
PEAL AND  ERROR— TAXATION— MODE  OF  AS- 
SESSMENT —  COLLECTION  AND  ENFORCE- 
MENT OP  TAX. 

1.  The  appearance  of  a  party  on  the  trial  of  a 
cause  supplies  want  of  notice  of  filing  of  an 
amendment  of  the  pleadings. 

2.  Every  presumption  will  be  indulged  in  favor 
of  the  proof  of  facts  necessary  to  support  judg- 
ment, where  the  assignment  of  error  relied  on. 
and  propositions  thereunder,  are  not  followed  by 
any  statement  of  facts  as  required  by  the  roles. 

3.  Where  the  statute  requires  the  taxpayer  to 
render  an  inventory  of  his  property,  it  will  be 
presumed  that  he  furnished  the  description  on 
the  roll,  and  that  the  assessment  of  several  lots 
together  as  one  parcel  is  proper. 

4.  Under  the  charter  of  the  city  of  Houston 
(Sp.  Laws  1897,  pp.  72,  73).  providing  that  a 
''tax  on  property  shall  be  a  lien  thereon,  that  a 
judgment  may  be  recovered  against  the  owner 
for  the  tax  with  a  foreclosure  of  the  lien,  and 
the  property  sold,  either  each  piece  separately, 
or  in  gross,"  a  judgment  against  the  property 
owner  for  the  aggregate  sum  of  all  the  taxes  as- 
sessed against  several  parcels  of  land,  with  a 
foreclosure  of  the  lien  therefor  on  all  the  prop- 
erty in  gross,  is  valid. 

5.  In  a  suit  to  foreclose  a  tax  lien,  the  ques- 
tion of  sufficiency  of  description  of  the  property 
will  not  be  considered,  when  raised  for  the  first 
time  on  appeal,  without  assignment  of  error. 

Error  from  district  court,  Harris  county; 
John  G.  Tod,  Judge. 

Action  by  the  city  of  Houston  against  E.  P. 
Turner  and  others.  There  was  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

E.  P.  Turner,  for  plaintiffs  in  error. 

GARRETT,  C.  J.  This  action  was  brought 
by  the  city  of  Houston  against  E.  P.  Turner 
and  his  wife,  Mary  V.  Turner,  and  Frank 
Dunn  for  the  recovery  of  taxes  due  the  city, 
and  for  the  foreclosure  of  a  lien  therefor  up- 
on certain  property,  assessed  against  the  de- 
fendants. The  original  petition  was  filed  Sep- 
tember 11,  1894,  and  In  It  the  plaintiff  sought 
to  recover,  as  taxes  due  upon  said  property, 
the  sum  of  $1,576.60,  for  the  years  1881  to 
1889,  inclusive.  The  defendants  appeared  in 
the  cause  by  an  answer  filed  on  October  4, 
1895.  Afterwards,  on  June  8,  1897,  the  plain- 
tiff filed  an  amended  original  petition,  in 
which  it  sought  to  recover  the  sum  of  $2,323. 
taxes  due  the  city  for  the  years  1881  to  18S9, 
sued  for  in  the  original  petition,  and  the  ad- 
ditional years  1890  to  1893,  inclusive,  and  the 
year  1896.  A  statement  of  the  taxes  due  on 
the  property,  made  from  the  tax  rolls  certi- 
fied to  and  signed  by  the  city  assessor  and 
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collector,  was  attached  to  the  petition,  and 
made  a  part  thereof,  as  follows: 


1881. 
1888. 
1888. 
1*84. 
18S6. 
1MS6. 
1887. 


M 
X 
H 
M 

4,5,  K  11 
4,  6,  V4  11 
4,  6,  K  11 


#Blk. 

Side 
B.B. 

Value,*.  Batef. 

Amu 
Tax. 

88) 

South 

5,000  t% 

1100 

5,000 

100 

M 

5,000 

100 

M 

M 

5,000 

120 

M 

M 

6,000 

180 

M 

41 

6.000 

100 

M 

•• 

5,000 

100 

M 

M 

5,000 

100 

M 

M 

6,000 

120 

1S8J9.  4,5, 


1887.  July  28.  Credit  by  reduction  from  city 
council,  1881  to  1888.  ~  .  


1887. 
1X88. 

i  caw. 

1880. 

lfetfl. 

ISrZ 
1SW3. 
18WS. 


Part  11 
Part  11 
Part  11 
4,6,y- 11 

4. 5,  V- 11 

4. 6,  H  11 

4.5,  y-  11 

4.6,  W  11 


88  South 


10,000 
11,000 
11,000 
7,000 
7.500 
7,550 
7,550 
8,550 


82,828 


I  hereby  certify  that  the  above  and  foregoing  state- 
-nent  of  the  taxes  due  the  city  ot  Houston  on  the  above- 
mentioned  property  for  the  years  above  named  was 
made  from  the  city  tax  rolls  of  the  city  of  Houston  in 
my  office,  and  that  said  statement  Is  true  and  correct, 
as  shown  by  said  city  tax  rolls.  Justin  a  White,  City 
Assessor  and  Collector  of  Taxes  of  the  City  of  Houston. 

On  July  17,  1897,  the  case  was  tried  be- 
fore the  court  without  a  jury,  and  Judgment 
was  rendered  against  the  defendants  for  the 
aggregate  sum  of  all  the  taxes,  with  a  fore- 
closure of  the  lien  therefor  upon  all  the  prop- 
erty in  gross;  and  a  sale  thereof  was  ordered 
for  the  payment  of  the  sum  adjudged.  The 
defendants  E.  P.  Turner  and  his  wife,  Mary 
V.  Turner,  have  brought  the  Judgment  of  the 
court  below  before  this  court  for  revision  by 
writ  of  error.  There  is  no  statement  of  facts 
in  the  record.  The  errors  relied  on  for  re- 
versal of  the  Judgment  of  the  court  below 
are:  (1)  Rendition  of  judgment  against  the 
defendants  upon  the  amended  original  peti- 
tion, with  service  thereof  upon  them;  (2)  in 
foreclosing  the  lien  upon  the  several  lots  for 
the  taxes  assessed  against  the  same  upon  all 
of  them  in  solldo.  Defendants  also  present, 
in  a  supplemental  argument,  filed  some  time 
after  the  brief  was  filed,  as  fundamental  er- 
ror, that  the  assessment  Is  void  for  want  of  a 
sufficient  description  of  the  property. 

In  Rabb  v.  Rogers,  67  Tex.  335,  3  S.  W.  303, 
it  was  held  that,  when  the  defendant  has  been 
cited  and  has  not  answered,  he  is  entitled  to 
notice  of  every  amendment  setting  up  a  new 
cause  of  action,  but,  If  he  has  answered, 
the  only  notice  to  which  he  is  entitled  Is  that 
of  the  order  of  the  court  granting  leave  to 
file  the  amendment  When  the  amendment  is 
made  In  vacation,  the  party  filing  the  plead- 
ing must  notify  the  opposite  party  or  his  at- 
torney within  five  days  from  the  filing  of 
the  same.  Batts'  Rev.  St  art.  1188,  and 
notes;  Id.  arts.  3856-3058;  Sayles,  PI.  (1893) 
f  508.  The  amendment  was  filed  during  a 
term  of  the  court,  but  the  record  does  not 
contain  any  order  of  the  court  showing  leave 
to  file.  Appearance,  however,  supplies  the 
want  of  notice  of  an  amendment;  and,  it  ap- 
pearing from  the  recitals  in  the  Judgment  that 


the  defendants  appeared  upon  the  trial  of  the 
cause,  It  becomes  immaterial  whether  there 
was  an  order  of  court  granting  leave  to 
amend,  or  notice  was  given  of  the  filing  of 
the  amendment,  or  not  The  object  of  ob- 
taining the  leave  to  amend  is  to  give  the 
notice.  Batts'  Rev.  -St.  art.  3954,  note.-  By 
their  appearance  at  the  trial  of  the  case  the 
want  of  formal  notice  was  obviated. 

The  fifth  assignment  of  error  and  the  prop- 
ositions thereunder  are  not  followed  by  a 
statement,  as  required  by  the  rules.  It  Is 
only  by  this  assignment  that  the  question  of 
foreclosure  upon  one  lot  of  land  for  the  taxes 
due  upon  another  is  presented.  But  we  are 
of  the  opinion  that  no  error  was  committed 
by  the  court  Since  there  is  no  statement  of 
facts  In  the  record,  every  presumption  will 
be  Indulged  in  favor  of  the  proof  of  facts 
necessary  to  support  the  Judgment  The  de- 
fendants were  required  by  law  to  render  an 
inventory  and  list  of  their  property  for  taxa- 
tion, and  it  will  be  presumed  that  the  descrip- 
tion appearing  upon  the  tax  rolls  was  furnish- 
ed by  the  defendants  themselves,  and  that  the 
lots  assessed  and  valued  together  were,  from 
their  use  and  situation,  practically  one  tract 
or  parcel  of  land,  and  were  thus  properly  as- 
sessed. Dallas  Title  &  Trust  Co.  v.  City  of 
Oak  Cliff,  8  Tex.  Civ.  App.  217,  27  S.  W.  1036. 
There  are.  however,  different  parcels  of  lots 
thus  assessed,  and  the  foreclosure  is  upon 
all  in  solldo  for  the  sum  of  the  taxes  assess- 
ed against  each  parcel.  By  the  charter  of  the 
city  of  Houston,  as  well  as  the  constitution, 
the  taxes  assessed  against  property  are  made 
a  Hen  thereon,  and  a  suit  may  be  maintained 
therefor  against  the  owner,  and  personal 
judgment  recovered  against  him,  for  the 
amount  of  the  taxes,  with  foreclosure  of  the 
lien,  and  the  property  may  be  sold,  either 
each  piece  separately  or  in  gross;  but  the 
same  may  be  sold  in  less  tracts  than  the 
whole,  at  the  written  request  of  the  defend- 
ant, filed  with  the  officer  In  whose  hands  the 
order  of  sale  may  be,  any  time  before  the  Bale. 
Charter  of  Houston,  {  40  (Sp.  Laws  1897, 
pp.  73,  74).  A  similar  provision  as  to  sale 
of  land  for  delinquent  taxes  due  the  state  is 
made  by  general  law.  Sayles*  Civ.  St  arts. 
5232f,  5232g.  This  provision  has  received 
construction  by  the  court  of  civil  appeals  for 
the  Fourth  district  in  a  case  in  which  the 
supreme  court  has  refused  a  writ  of  error, 
and  a  Judgment  directing  a  sale  of  a  large 
number  of  sections  of  land  in  gross  was  sus- 
tained. Masterson  v.  State,  42  S.  W.  1003. 
There  is  nothing  of  which  the  defendants  can 
complain.  They  are  personally  liable  for  the 
whole  amount  of  taxes,  and  all  of  the  prop- 
erty Is  subject  to  sale  for  the  payment  there- 
of. There  is  nothing  in  the  record  to  show 
that  any  part  of  the  property  was  the  home- 
stead of  the  defendants.  Their  answer  al- 
leges that  a  part  of  it  was  their  homestead, 
but  the  petition  does  not  disclose  It  and 
there  is  no  statement  of  facts  to  show  that 
the  averment  In  the  answer  is  true. 
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We  do  not  regard  the  question  of  suffi- 
ciency of  description,  sought  to  be  raised  by 
the  defendants  without  assignment  of  error, 
as  one  of  fundamental  error,  of  which  we 
should  take  notice  when  raised  for  the  first 
time  on  appeal,  and  without  assignment, — 
especially  since  the  chanter  of  the  city  pro- 
vides that  "when  the  description  of  any  prop- 
erty on  the  assessment  sheets  or  tax  rolls  Is 
vague  and  indefinite  the  city  may  show  by 
evidence  other  than  the  assessment  and  tax 
rolls  where  the  property  is  located  and  on 
what  property  the  tax  Is  due,  what  parties 
own  the  property,  and  that  the  taxes  on  the 
same  are  due  and  unpaid,  and  enforce  and 
foreclose  the  tax  lien  on  such  property."  Sp. 
Laws  1897,  pp.  72,  73.  The  Judgment  of  the 
court  below  will  be  affirmed.  Affirmed. 


INTERNATIONAL  &  G.  N.  RY.  CO.  v.  MAS- 
TERSON. 

(Court  of  Civil  Appeals  of  Texas.    May  24, 
1899.) 

PLEADING— RECOVERY   ON  IMPLIED.   IN  AC- 
TION ON  EXPRESS,  CONTRACT — VALUE 
OF  SERVICES— INSTRUCTION. 

1.  It  is  error  to  give  a  jury  an  instruction  au- 
thorizing them  to  find  for  plaintiff  on  an  implied 
contract,  where  the  plaintiff  has  alleged  an  ex- 
press contract. 

2.  It  is  not  error  to  instruct  a  jury  that,  if 
they  find  that  defendant  contracted  with  plain- 
tiff for  the  performance  of  services,  he  can  re- 
cover for  the  reasonable  value  thereof,  where 
the  plaintiff  alleged  a  contract  for  the  perform- 
ance of  certain  services  at  a  price  to  be  agreed 
on  afterwards. 

Appeal  from  district  court,  Brazoria  coun- 
ty; T.  S.  Reese,  Judge. 

Suit  by  Branch  T.  Masterson  against  Inter- 
national &  Great  Northern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appealed.  Reversed. 

W.  B.  Teagarden,  for  appellant  Master- 
son  &  Masterson,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  appel- 
lee to  recover  of  appellant  the  sum  of  $3,000 
alleged  to  be  due  upon  an  express  contract 
to  pay  for  certain  services  rendered  by  appel- 
lee and  his  partner  In  obtaining  abstracts  of 
title  of  the  land  over  which  the  line  of  appel- 
lant runs  in  Brazoria  county.  The  cause  was 
tried  by  Jury,  and  resulted  in  a  verdict  and 
judgment  for  $625.  In  the  pleading  It  was  al- 
leged that  A.  R.  Masterson  was  employed  by 
appellee  to  assist  in  the  service  he  had  con- 
tracted to  perform  for  appellant,  but  the  tes- 
timony tends  to  show  that  he  was  a  part- 
ner of  appellee,  at  least  in  the  contract  with 
appellant,  and  he  should  have  been  joined 
In  the  suit  as  a  party  plaintiff. 

The  first  assignment  presents  as  error  the 
action  of  the  court  in  overruling  the  special 
exception  to  the  petition.  The  pleading  clear- 
ly presents  a  cause  of  action,  and  placed  ap- 
pellant upon  full  notice  of  the  contract  It 
was  charged  with  having  breached.  Appel- 


lee was  not  called  upon  to  plead  his  evidence. 

The  evidence  of  Trammell,  as  to  his  under- 
standing of  the  arrangement  with  appellee. 
If  Improperly  excluded,  would  not  be  ground 
for  reversal,  for  the  reason  that  he  swore 
that  no  contract  was  made  by  him  with  ap- 
pellee, and  that  he  had  no  authority  to  make, 
confirm,  or  ratify  any  such  contract  with 
appellee.  In  addition,  he  told  all  that  he  re- 
membered as  occurring  between  him  and  ap- 
pellee. 

The  testimony  of  Trammell,  to  the  effect 
that  appellee  represented  that  he  had  means 
for  ascertaining  titles  to  the  lands  through 
which  the  railway  ran,  was  not  material 
Appellee  testified  that  he  had  the  means 
through  an  abstract  of  the  titles  in  the  coun- 
ty owned  by  him  and  other  parties.  In  the 
only  proposition  under  the  assignment  it  is 
urged  that  the  court  erred  because  the  objet- 
tion  was  not  made  in  writing,  and  presented 
before  announcement  on  the  facts.  No  such 
objection  appears  in  the  bill  of  exceptions,  and 
there  is  nothing  In  the  record  to  show  that 
such  objection  was  presented  to  the  lower 
court 

The  following  Instructions  were  given  by 
the  court:  "(4)  In  order  to  find  that  a  con- 
tract was  made  between  Campbell  and  plain- 
tiff, you  must  believe  that  the  terms  of  the 
agreement  were  mutually  understood  and 
agreed  upon  by  plaintiff  and  Campbell.  (5) 
If  you  find  that  as  explained  In  the  foregoing 
paragraph,  no  contract  was  made,  but  you 
find  that  the  plaintiff  understood  that  he  had 
been  bo  employed  by  Campbell  to  perform  thp 
services  hereinbefore  referred  to  in  and  about 
procuring  such  right  of  way,  and  If  plaintiff 
proceeded  to  perform  such  services  and  Incur 
such  expenses  as  were  reasonably  necessary 
in  the  accomplishment  of  the. work,  and  if  It 
was  known  to  the  defendant's  agents,  having 
authority  to  bind  the  defendant  'in  and  ahout 
such  business,  that  the  plaintiff  was  engaged 
in  doing  such  work,  and  the  work  was  of 
such  a  character  that  it  was  unreasonable  to 
suppose  that  he  was  doing  the  same  without 
compensation  and  merely  working  to  further 
employment  and  If  the  defendant's  said 
agents  allowed  plaintiff  to  proceed  to  do  such 
work,  with  such  knowledge  on  their  parr, 
then  the  defendant  would  be  liable  to  the 
same  extent  as  If  he  had  been  employed  to 
do  such  work;  that  is,  for  the  reasonable 
value  of  the  services  performed."  The  last  in- 
struction above  quoted  was  clearly  erroneous. 
Appellee  declared  upon  an  express  contract 
made  with  appellant,  through  its  officers.  Tor 
the  performance  of  certain  labor  at  a  price  to 
be  agreed  upon  afterwards.  He  could  not  re- 
cover upon  an  Implied  contract,  as  stated  by 
the  charge.  Shiner  v.  Abbey,  77  Tex.  1,  13  S. 
W.  613.  It  was  not  improper  for  the  courc. 
under  the  pleadings,  to  inform  the  jury  that. 
If  appellant  contracted  with  appellee  for  the 
performance  of  certain  services,  It  wonld  be 
held  bound  to  pay  the  reasonable  value  of 
such  services.   Such  a  charge  was  supported 
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by  the  pleadings.  The  two  charges  requested 
by  appellant,  and  refused  by  the  court,  were 
upon  the  weight  of  the  testimony,  and  prop- 
erly refused.  The  other  matters  complained 
of  will  not  probably  arise  on  another  trial, 
and  need  not  be  considered.  The  judgment 
is  reversed,  and  the  cause  remanded. 


GRAHAM  y.  BIIXIXGS. 

(Court  of  Civil  Appeals  of  Texas.  April  29, 1899.) 

TRESPASS    TO    TRY  TITLE — QUESTION  FOR 
JURY  —  IDENTITY  OF   PERSON  —  EVI- 
DENCE—IGNORANCE  OF  LAW. 

1.  In  the  absence  of  duress  or  fraud,  ignorance 
of  law  in  the  execution  of  a  contract,  not  mixed 
with  accident  or  mistake  of  fact,  is  no  ground 
for  relief. 

2.  It  is  error  in  trespass  to  try  title  to  submit 
to  the  jury  the  issue  of  plaintiffs  right  to  pos- 
session by  reason  of  defendant's  written  and 
actual  renouncement  of  possession,  subsequent- 
ly invaded  by  defendant,  where  the  fact  of  such 
renouncement  is  undisputed,  and  only  the  valid- 
ity of  the  instrument  and  act  is  in  dispute. 

3.  The  secretary  of  war  of  the  republic  of 
Texas  having,  in  1837,  issued  a  land  certificate 
based  ou  the  fact,  recited  therein,  that  H.  B. 
had  served  in  the  army  for  8  months  from  Feb- 
ruary 14,  1837,  till  October  11,  1837,  and  was 
discharged  by  death,  and  the  probate  court  hav- 
ing contemporaneously  administered  the  estate 
of  II.  B.,  and  a  patent  having  thereafter  been 
issued  on  the  certificate  to  the  heirs  of  H.  B., 
it  cannot  be  held  that  H.  B.  was  identical  with 
the  person  of  that  name  who  the  evidence  tend- 
ed to  show  went  to  Texas  in  1833,  was  in  the 
Texan  army,  was  wounded  at  the  battle  of  San 
Jacinto,  remained  in  Texas  till  after  close  of  war 
of  I'nited  States  with  Mexico,  and  then  returned 
to  Ohio,  and  died  in  1875,  though  long  before  his 
return  it  was  reported  that  he  had  been  killed, 
though  he  claimed  to  friends  to  have  acquired 
lands  in  Texas  for  being  in  the  war,  and  to  one 
person  claimed  the  land  covered  by  the  patent;  it 
not  appearing,  however,  that  he  ever  made  any 
effort  to  appropriate  it,  and  there  being  no  evi- 
dence that  there  was  not  more  than  one  H.  B. 
in  the  Texan  army. 

Appeal  from  district  court,  Bosque  county; 
J.  M.  Hall.  Judge. 

Trespass  to  try  title  by  Benjamin  Graham 
against  C.  W.  Billings.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

Robertson  &  Robertson  and  Poindexter  & 
Padelford,  for  appellant.  Kearby  &  Muse 
and  Cockrell  ft  Muse,  for  appellee. 

STEPHENS,  J.  November  8,  1862,  a  sur- 
vey of  1,920  acres  of  land  was  patented  "to 
the  heirs  of  Henry  Billings,  deceased,"  the 
same  being  a  parallelogram  2,000  varas  wide 
and  5,418  varas  long.  The  land  In  contro- 
versy is  the  southern  eud  and  all  that  part 
of  the  survey  lying  in  Bosque  county,  and  Is 
described  In  the  petition  of  appellant,  plain- 
tiff below,  and  in  the  judgment  from  which 
he  appeals,  so  as  to  make  it  2,000  varas 
square;  the  rest  and  greater  part  of  the  sur- 
vey being  situated  In  Somervell  county.  The 
patent  was  Issued  by  virtue  of  the  follow- 
ing certificate:  "No.  1,387.  1,920  Acres.  Re- 
public of  Texas.  Know  aU  men  to  whom 
these  presents  shall  come:  That  Henry  Bil- 
lings, having  served  faithfully  and  honorably 


for  the  term  of  eight  months  from  the  four- 
teenth day  of  Feby.,  1837,  until  the  eleventh 
day  of  October,  1837,  and  being  honorably  dis- 
charged from  the  army  by  death,  is  entitled 
to  nineteen  hundred  and  twenty  acres  bounty 
laud,  for  which  this  is  his  certificate.  And 
the  said  Henry  Billings  is  entitled  to  bold  said 
land,  or  to  sell,  alienate,  convey,  and  donate 
the  same,  and  exercise  all  rights  of  owner- 
ship over  it  This  certificate  will  be  trans- 
ferable by  indorsement,  with  a  deed,  before 
any  competent  authority,  with  witnesses  to 
the  same.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  at  Houston,  this  day 
of  Deer.  28th,  1837.  Bernard  E.  Bee,  Sec. 
War.  Approved,  Nov.  8th,  1852.  James  S. 
Gillette,  Adjt  Genl."  Appellant  deraigned  ti- 
tle through  a  sale  of  this  certificate,  made  un- 
der the  orders  of  the  probate  court  of  Jackson 
county  in  the  year  1838,  by  the  administrator 
of  the  estate  of  Henry  Billings,  deceased,  to 
Barton  Peck,  the  administrator's  deed  being 
dated  May  12,  1838,  acknowledged  May  15, 

1888,  before  the  chief  Justice  of  Jackson  coun- 
ty, and  again  acknowledged  October  15,  1861, 
In  statutory  form,  before  George  R.  Billings, 
clerk  of  the  county  court  of  Jackson  county, 
and  recorded  in  Bosque  county  May  7,  1855. 
Barton  Peck  conveyed  the  land  to  Edward 
Gottschalk,  February  23,  1843,  which  deed 
was  recorded  in  July,  1889;  and  on  May  6, 

1889,  the  heirs  of  Gottschalk  conveyed  to 
Je.sse  Thomas,  who  had  already,  in  the  year 

1876,  taken  possession  of  the  land,  but,  it 
seems,  without  any  appearance  of  right  until 
May  7,  1878,  when  he  obtained  a  tax  deed 
from  the  sheriff  and  tax  collector  of  Bosque 
county,  purporting  to  be  made  in  pursuance 
of  a  sale  by  virtue  of  an  assessment  of  taxes 
against  the  unknown  owners  for  the  year 

1877,  which  deed  was  in  the  usual  form  of  tax 
deeds,  was  recorded  May  20,  1880,  and  thus 
described  the  land  sold  and  conveyed:  "510 
acres  opt  of  the  Henry  Billings  1,290-acre  sur- 
vey, beginning  at  the  southeast  corner,  and 
running  for  complement  New  abstract  No. 
98,  certificate  No.  1,387,  it  being  the  unren- 
dered  portion  of  the  said  Billings  1,290-acre 
survey."  The  certificate  of  acknowledgment 
to  this  deed,  as  copied  In  the  transcript  bears 
date  May  11,  1888,  but  as  this  was  at  the 
date  of  registration  an  impossible  date,-  it 
is  doubtless  due  to  clerical  misprision  in  the 
preparation  of  the  transcript  as  is,  perhaps, 
fairly  to  be  inferred  from  the  manner  In 
which  the  appellee  has  briefed  his  contention 
on  this  point  Under  this  deed  Thomas  held 
adverse  possession  and  paid  all  taxes  till  May 
24,  1889,  a  little  less  than  10  and  more  than 
6  years,  when  he  Bold  the  entire  survey  to  R. 
H.  Kimbrough,  taking  therefor  his  promissory 
note  in  the  sum  of  $7,246,  with  the  vendor's 
lien  expressly  retained  to  secure  its  payment 
which  he  assigned,  July  13,  1889,  to  R.  L. 
Brown,  who  obtained  a  Judgment  foreclosing- 
the  lien  February  8,  1894,  with  an  order  that 
the  purchaser  at  foreclosure  sale  be  placed  in 
possession.   The  land  was  sold  under  this  de- 
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cree  April  3,  1894.  to  R.  L.  Brown,  who  was, 
the  next  day,  placed  In  possession  by  the  of- 
ficer executing  the  order  of  sale,  and  who 
then  conveyed  and  delivered  same  to  appel- 
lant. The  appellee  was  made  a  party  to  the 
foreclosure  suit  against  Klmbrough  and  oth- 
ers, but  when  Judgment  was  taken  the  suit  as 
to  him  was  dismissed.  He  never  claimed  the 
land  till  the  year  1893,  when  he  took  posses- 
sion in  his  own  right  as  the  sole  heir  of  the 
Henry  Billings  on  account  of  whose  military 
service  and  death  the  certificate  and  patent 
Issued.  When  made  a  party  to  the  foreclosure 
suit,  he  filed  an  answer  claiming  the  land  as 
his  own,  and  reiterated  this  claim  when  the 
officer  came  to  execute  the  order  of  sale  as  a 
writ  of  possession,  but  was  then  Induced  to 
sign  the  following  Instrument,  and  surrender 
possession  to  the  purchaser  at  foreclosure 
sale:  "I  renounce  possession  of  the  Henry 
Billings  survey  on  line  of  Bosque  and  Somer- 
vell counties  to  R.  L.  Brown,  and  agree  and 
bind  myself  to  yield  possession  at  once  to  said 
Brown.  It  is  understood  that  I  do  not  waive 
my  right  to  sue  for  said  land  In  trespass  to 
try  title  If  I  so  desire.  April  4th,  1894.  In 
duplicate.  C.  W.  Billings.  Attest:  James 
M.  Robertson.  Rufus  Barker."  Attached  to 
which  was  the  following  receipt:  "Meridian, 
Texas,  April  4th,  1894.  Received  from  H.  A. 
Fitzhugh,  for  R.  L.  Brown,  forty  dollars,  In 
full  payment  for  sodding  land  on  the  H.  Bil- 
lings survey.  $40.00.  C.  W.  Billings."  Be- 
sides the  prior  adverse  possession  of  Thomas, 
specially  pleaded  under  the  5  and  10  years' 
statutes  of  limitation,  this  relinquishment  of 
possession  was  also  specially  pleaded  by  ap- 
pellant as  a  ground  of  recovery.  On  the  oth- 
er hand,  appellee,  claiming  that  ne  nad  teen 
imposed  upon,  and  wrongfully  ousted,  again 
went  into  possession,  whereupon  this  suit  was 
brought  to  eject  him.  On  the  trial  he  under- 
took to  show,  In  avoidance  of  the  renunciation 
and  prior  possession  so  set  up  by  appellant, 
and  disregarded  by  him,  that  In  executing 
these  papers  and  surrendering  possession  to 
appellant's  vendor  he  acted  In  ignorance  of 
the  law  and  his  rights  and  under  duress,  and 
that  he  accepted  the  $40  paid  him  at  the  time 
expressly  and  only  as  a  gift.  Upon  this  issue 
the  evidence  was  conflicting,  and  would  at 
least  have  warranted  a  finding  in  favor  of  ap- 
pellant. In  submitting  It  to  the  jury,  the 
court  made  appellee's  understanding  or  not 
understanding  his  rights,  or  his  acting 
through  fear,  the  test  of  the  validity  of  his 
act  In  renouncing  possession,  without  refer- 
ence to  whose  fault  it  may  have  been  that  he 
did  not  understand  the  legal  consequences  of 
what  he  was  doing,  or  that  fear  came  upon 
him.  In  the  absence  of  duress  or  fraud,  Ig- 
norance of  law,  not  mixed  with  accident  or 
mistake  of  fact,  is  no  ground  for  relief,  either 
in  law  or  equity.  The  charge  submitting  this 
issue  was  therefore  erroneous. 

The  further  objection  made  to  it  by  appel- 
lant is  also  well  taken,— that  it  submitted  as 
doubtful  the  undisputed  fact  of  the  written 


and  actual  renouncement  of  possession,  when 
only  the  validity  of  that  instrument  and  act 
was  In  dispute.  But  appellee  insists  that 
he  alone  could  justly  complain  of  this  para- 
graph of  the  charge.  That  it  was  also  er- 
roneous as  against  him  must  be  conceded, 
since  It  instructed  the  jury  to  find  against 
him  upon  his  "renouncement  of  possession" 
as  shown  in  the  written  instrument,  pro- 
vided he  "understood  the  nature  of  said  re- 
nouncement," though  they  should  believe 
from  the  evidence  that  he  was  "the  son  and 
heir  of  the  Henry  Billings,  to  whom  the  land 
in  controversy  was  patented."  This  was 
clearly  erroneous,  because,  If  for  no  other 
reason,  in  the  written  renouncement  Itself 
appellee  reserved  the  right  to  contest  the  titl« 
to  the  land  in  trespass  to  try  title.  The  jury 
however,  in  addition  to  the  general  verdict  in 
favor  of  appellee,  In  response  to  a  special  is- 
sue found  that  he  was  the  sole  heir  of  "the 
Henry  Billings  to  whom  the  land  In  contro- 
versy was  patented."  Does  it  follow,  then, 
that,  because  appellee  might  have  complained 
of  this  charge  had  the  verdict  been  against 
him,  the  appellant  cannot?  We  think  not 
True,  If  the  finding  that  appellee  was  the  heir 
of  "the  Henry  Billings  to  whom  the  land  In 
controversy  was  patented"  be  upheld,  that 
would  render  the  errors  In  the  charge  of 
which  appellant  complains  harmless;  but,  if 
that  finding  be  not  sustained,  the  effect  of  the 
charge  was  to  deny  appellant  the  right  of 
recovery  founded  upon  "the  renouncement  of 
possession,"  though  that  renouncement  may 
have  been  binding  on  appellee,  provided  only 
the  jury  believed  he  made  It  "not  understand- 
ing his  rights,  or  through  fear."  That  Is  to 
say,  if  appellee  had  no  title,  and  appellant 
had  an  acknowledged  prior  and  superior  right 
to  the  possession,  he  was  entitled  to  recover 
the  possession  at  least,  and  hence  to  nave  the 
issue  of  fact  upon  which  such  right  to  pos- 
session was  founded  correctly  submitted  to 
the  jury;  but  If  appellee  had,  as  claimed  by 
him,  and  found  by  the  Jury,  the  fee-simple 
title,  the  errors  assigned  to  the  charge  by 
appellant  become  harmless.  We  are  thus 
brought  to  consider  the  Important  finding,  to 
which  also  error  in  different  forms  1b  assign- 
ed, that  appellee  was  the  sole  heir  of  "tne 
Henry  Billings  to  whom  the  land  In  contro- 
versy was  patented."  This  finding  does  not 
rest  upon  conflicting  evidence,  except  that 
among  the  witnesses  whose  depositions  appel- 
lee offered  to  sustain  his  claim  are  found 
some  conflicting  statements;  but,  assuming 
that  these  were  all  reconciled  by  the  Jury  so 
as  to  sustain  the  credibility  of  the  witnesses 
so  testifying,  we  must  yet  determine  whether 
the  evidence  was  sufficient  to  overcome  the 
probative  force  of  the  documentary  evidence 
relied  on  by  appellant,  for  over  an  Issue  of 
fact  so  made  the  Jurisdiction  of  the  Jury  is 
not  supreme  and  exclusive.  The  most  that 
appellee's  evidence  tended  to  prove  was  that 
about  the  year  1833  his  father,  George  Henry 
Billings,  commonly  known  as  Henry  Billings. 
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went  from  Indiana  or  Ohio  to  Texas,  served 
as  a  soldier  in  the  Texas  army  during  the 
war  between  Texas  and  Mexico,  had  his 
thumb  shot  off  and  was  otherwise  wounded 
in  the  battle  of  San  Jacinto,  remained  in  Tex- 
as till  after  the  war  between  the  United 
States  and  Mexico,  engaging  also  In  that  war, 
and  returned  to  Ohio  after  Texas  was  an- 
nexed to  the  United  States,  and  remained 
there  till  his  death  In  1875  or  187G.  Long 
before  his  return  to  Ohio  the  report  went 
back  to  his  relatives  and  friends  that  he  had 
been  killed  In  Texas.  He  claimed,  in  conversa- 
tion with  his  friends,  to  have  acquired  lands 
In  Texas  for  being  in  the  war,  and  to  one 
witness  claimed  this  land,  but  there  1b  no  evi- 
dence that  he  ever  made  any  effort  to  appro- 
priate it.  An  old,  unsigned  certificate  was 
found  in  the  land  office,  bearing  various  in- 
dorsements, some  in  ink  and  some  in  pencil, 
the  body  of  the  certificate  being  the  same  as 
that  quoted  above,  except  that  1837  Is  writ- 
ten thus:  183%.  The  memoranda  Indorsed 
contain  nothing  more  determinative  In  favor 
of  appellee  than  the  above  figure  7  terminat- 
ing at  the  botton  In  a  6,  which,  at  most,  is 
ambiguous,  and  which,  we  think,  fairly  sym- 
bolizes the  case  made  by  appellee's  evidence. 
While  he  proved  that  the  certificate  upon 
which  the  land  was  patented  may  possibly 
have  been  intended  for  George  Henry  Bil- 
lings, who  was  still  alive,  and  not  for  Henry 
Billings,  deceased,  his  proof  fell  far  short,  in 
our  opinion,  of  establishing  that  fact  No  ef- 
fort was  made  to  show  that  only  one  Henry 
Billings  served  In  the  Texas  army,  while  the 
unquestioned  circumstances  tended  to  show 
that,  if  George  Henry  Billings  was  at  the 
battle  of  San  Jacinto,  and  continued  in  the 
military  service  during  the  year  1887,  there 
was  also  a  Henry  Billings  who  was  not  in  the 
San  Jacinto  battle,  but  who  entered  the  serv- 
ice February  14,  1837,  and  died  October  11, 
1837.  Texas  was  threatened  with  invasion 
(notably  In  the  early  part  of  1837,  by  Gen. 
Filisola).  and  her  army  was  held  together  long 
after  the  battle  of  San  Jacinto,  and  after 
the  treaty  of  Velasco;  and  the  law  under 
which  the  certificate  in  question  seems  to 
have  issued  made  not  only  service  In  the 
army,  but  also  a  discharge  or  death,  the  ba- 
sis of  the  republic's  bounty  in  granting  such 
certificates.  No  effort  even  was  made  to  ac- 
count for  George  R.  Billings,  the  clerk  of  the 
county  court  of  the  very  county  where  the 
Billings  estate  was  administered,  and  before 
whom  the  administrator's  deed  was  acknowl- 
edged, as  shown  above,  which  circumstance, 
though  slight,  was  at  least  suggestive  of 
more  Bllllngses  than  one  In  those  days.  We 
are  asked,  after  the  lapse  of  three  score  years 
and  more,  and  after  the  officers  who  made 
the  record  of  this  title  have  all  passed  away, 
to  infer  from  circumstances  inconclusive  in 
themselves,  In  the  first  place,  that  the  secre- 
tary of  war  who  issued  the  certificate,  In 
which  were  set  down,  at  a  time  when  he 
could  not  well  have  been  mistaken, .  the  date 


and  length  of  the  military  service  and  the 
death  of  Henry  Billings,  made  a  mistake  as  to 
these  material  facts;  in  the  second  place,  that 
similar  mistakes  were  made  contemporaneously 
by  the  probate  court  and  its  officers;  and,  in 
the  third  place,  that  the  adjutant  general  and 
commissioner  of  the  general  land  office  were 
also  mistaken  In  approving  and  acting  offi- 
cially upon  the  recitals  set  forth  in  the  orig- 
inal certificate.  To  set  aside  such  record  re- 
citals of  material  facts,  made  by  public  offi- 
cers practically  contemporaneous  with  the 
facts  so  recited,  after  they  have  stood  unchal- 
lenged for  half  a  century,  without  clear  proof 
of  mistake,  and  that,  too,  upon  the  poor  mem- 
ory of  witnesses  infirm  with  "age  and  feeble- 
ness extreme,"  Involves  an  assault  upon  the 
integrity  of  land  titles  in  Texas  which  her 
courts  should  never  sanction.  There  is  a 
marked  difference  between  proof  that  a  mis- 
take was  actually  made  and  proof  showing 
the  possibility,  or  even  bare  probability,  of 
mistake.  We  therefore  conclude  that  appel- 
lant may  avail  himself  of  the  error  assigned 
to  the  charge  submitting  the  Issue  of  his  right 
to  the  possession  perforce  of  appellee's  writ- 
ten and  actual  renouncement  of  possession, 
subsequently  Invaded  by  appellee,  and  this, 
too,  notwithstanding  the  conveyance,  offered 
by  appellee  to  show  an  outstanding  title,  from 
Edward  Gottschalk  to  George  W.  Paschal, 
dated  July  6, 1853. 

Error  is  also  assigned  to  the  verdict  up- 
on the  ground  that  the  undisputed  evidence 
showed  title  In  appellant  by  reason  of  his 
five  years'  adverse  possession  and  payment 
of  taxes  under  the  tax  deed  above  referred  to; 
but  whether  or  not  that  deed  was  void  for 
uncertainty  of  description  is  a  question  upon 
which  we  have  been  unable  to  reach  a  satis- 
factory conclusion.  His  honor,  the  district 
Judge,  held  It  to  be  sufficient  as  a  basis  for 
limitation,  and  we  are  not  now  prepared  to 
hold  that  he  was  In  error  In  so  doing.  See 
Day  v.  Xeedham  (Tex.  Civ.  App.)  22  S.  W. 
103,  and  cases  there  cited;  Turner  v.  Crane 
(Tex.  Civ.  App.)  47  S.  W.  822.  As  the  Judg- 
ment must  be  reversed  for  reasons  already 
given,  and  our  jurisdiction  Is  not  final,  we 
suggest  that  upon  the  next  trial,  should  this 
issue  not  be  eliminated,  a  special  finding  of 
the  facts  involved  be  had  upon  it,  In  order  to 
facilitate  the  ultimate  disposition  of  the  case. 
We  also  suggest  that  the  alleged  variance  be- 
tween the  petition  and  evidence  In  respect 
to  this  issue  may  be  too  easily  avoided  by 
amendment  to  require  a  decision  of  that  ques- 
tion. 

This  appeal  presents  many  other  Interest- 
ing as  well  as  difficult  questions,  all  of  which 
have  received  careful  consideration,  bat  we 
find  no  material  error  In  the  many  Incidental 
rulings  complained  of,  unless  It  be  In  the  re- 
jection of  the  testimony  of  James  JA.  Robert- 
son, to  which  the  thirteenth  error*ls  assigned, 
which  testimony,  we  think,  should  have  been 
admitted.  For  the  errors  indicated,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 
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HITCHLER  et  al.  T.  BOYLE3  (SMITH, 

Intervener).* 
(Court  of  Civil  Appeals  of  Texas.    May  18, 
1889.) 

ESTOPPEL-CONSTRUCTION    OF    DEED— IDEN- 
TIFICATION OF  LAND— SUFFICIENCY 
OF  EVIDENCE— INSTRUCTIONS. 

1.  Defendant,  in  a  former  action  against  S. 
and  others,  claimed  title  to  the  land  in  contro- 
versy; S.  claiming  to  be  in  possession  of  evi- 
dence which  would  not  only  defeat  defendant's 
recovery  of  the  land  from  8..  but  also  of  other 
tracts  from  the  other  defendants.  On  such  rep- 
resentations, the  defendant  agreed  with  8.,  by 
a  duly-executed  contract  in  writing,  that  he 
would  convey  40  acres  of  the  tract  sought  to 
be  recovered  from  S.  to  her  at  any  time  after 
the  termination  of  the  suit,  provided  she  would 
not  adduce  such  evidence.  Thereafter  S.  exe- 
cuted a  trust  deed  of  the  premises,  and  inter- 
vener purchased  the  same  on  a  sale  under  the 
deed.  Defendant,  at  the  time  he  executed  the 
contract,  acknowledged  that  S.  had  title  to  the 
land.  The  beneficiary  under  the  deed  loaned 
the  money  for  which  it  was  given  on  the  faith 
of  such  acknowledgment  and  contract  by  de- 
fendant, and  with  his  knowledge  and  consent 
Thereafter  It  was  discovered  that  the  evidence 
which  S.  claimed  to  have,  and  his  representa- 
tions as  to  his  defense  of  the  suit,  were  with- 
out merit,  and  the  agreement  was  abrogated, 
and  S.  contested  the  suit,  and  the  land  was  de- 
creed to  defendant.  Held  that,  as  to  the  bene- 
ficiiry  and  those  claiming  under  him,  the  de- 
fendant was  estopped  to  deny  that  S.  had  title 
to  the  land. 

2.  In  construing  a  deed,  the  court  will  con- 
sider the  whole  Instrument,  and,  when  the  calls 
in  a  deed  lead  to  conflicting  results,  that  con- 
struction must  be  adopted  which  is  most  con- 
sistent with  the  intent  apparent  on  its  face. 

3.  Deeds  which  do  not  identify  the  lands  de- 
scribed will  be  received  in  evidence  when,  by 
the  aid  of  extrinsic  evidence,  the  land  conveyed 
can  be  identified. 

4.  In  an  action  to  recover  land,  a  deed  through 
which  plaintiff  claimed  title  described  the  land 
in  controversy  by  reference  to  a  map  made  by 
H.  On  a  former  trial  of  a  controversy  in  ref- 
erence to  the  same  land,  a  map.  apparently  an- 
cient, which  was  afterwards  lost,  was  found 
among  the  title  deeds  of  a  subsequent  grantee, 
bore  the  signature  of  the  original  grantor,  and 
was  shown  to  be  the  work  of  H.,  and  that  it 
was  shown  to  counsel  for  defendant,  and  was 
not  objected  to  by  him.  It  showed  the  nosi- 
tion  of  the  lots  described  in  the  original  deed, 
and  a  witness  who  bad  examined  it  testified  that 
the  land  in  controversy  was  the  land  described 
in  the  original  deed,  according  to  the  map.  An- 
other old  map,  found  among  the  papers  of  a 
former  county  surveyor,  was  In  harmony  with 
it,  and  showed  the  land  in  controversy  to  be 
the  land  described  in  the  original  deed.  Held, 
that  such  evidence  authorized  a  submission  to 
the  jury  of  the  question  of  the  identity  of  the 
land  described  in  the  original  deed. 

5.  It  is  not  error  to  refuse  a  requested  in- 
struction when  it  is  embraced  in  the  general 
charge  given. 

Appeal  from  district  court,  Harris  county; 
William  H.  Wilson,  Judge. 

Suit  by  T.  J.  Boyles  against  A.  H.  Hitch- 
ler  and  others.  John  Peter  Smith,  as  receiv- 
er, intervened.  From  a  judgment  In  favor  of 
plaintiff  and  Intervener,  defendants  appealed. 
Affirmed.-^ 

Jones  &  Garnett,  for  appellants.  Fisher, 
Sears  &  Sherwood,  for  appellee  Boyles.  West 

iRehearing  denied. 


&  Smith  and  E.  P.  Hamblen,  for  appellee 
Smith. 

PLEASANTS,  J.  The  appellee  Boyles  in- 
stituted this  suit  against  appellants  Hltchler 
and  wife,  Harriet  S.  Sellers,  W.  J.  Moore,  S. 
B.  Moore,  and  J.  H.  Burnett,  to  recover  of 
appellants  Hltchler  and  wife  and  Mrs.  Sellers 
60  acres  of  land,  a  part  of  the  Luke  Moore 
league,  situated  In  Harris  county,  said  60 
acres  being  in  the  southwest  part  of  lot  11, 
a  subdivision  of  said  league,  and  to  vacate 
and  annul  a  certain  judgment  rendered  in  the 
district  court  of  Harris  county  on  the  29th 
of  July,  1896,  in  cause  12,867,  wherein  said 
Hltchler  and  wife  were  plaintiffs  and  the 
said  Harriet  S.  Sellers  and  others  were  de- 
fendants, and  by  which  judgment  the  said 
Hltchler  and  wife  recovered  of  the  said  Sell- 
ers the  land  here  sued  for;  and  also  to  de- 
clare fraudulent  a  certain  deed  of  trust  ex- 
ecuted by  Hltchler  and  wife  upon  said  land 
to  the  defendants  W.  J.  &  S.  B.  Moore  and  J. 
H.  Burnett.  The  plaintiff  alleged  title  In 
himself  to  the  land  by  purchase  at  execution 
sale  made  In  February,  1895,  under  Judgment 
rendered  in  the  district  court  of  Harris  coun- 
ty on  the  5th  of  October,  1892,  at  the  suit 
of  J.  H.  Kirby  against  the  said  Harriet  S. 
Sellers,  and  upon  which  plaintiff  averred  ex- 
ecution Issued  in  December,  1892,  and  an  ab- 
stract of  the  judgment  was  duly  recorded  in 
the  office  of  the  clerk  of  the  county  court  of 
Harris  county.  The  plaintiff  further  averred 
that  said  land,  at  and  long  prior  to  said  judg- 
ment In  favor  of  Kirby,  was  the  property  of 
the  said  Harriet  S.  Sellers,  and  so  continued 
her  property  until  purchased  by  plaintiff  at 
execution  sale,  at  the  time  and  manner  afore- 
said. It  was  further  alleged  that,  at  and  be- 
fore the  institution  of  the  suit  of  said  Kirby 
against  the  said  Sellers,  there  was  then  pend- 
ing suit  12,867.  In  which  the  said  Hltchler 
and  wife,  plaintiffs,  were  seeking  to  recover 
from  the  defendants  therein  certain  tracts  of 
land,  parts  of  said  lot  11,  In  the  Luke  Moore 
league,  and  from  the  defendant  Sellers  the 
Identical  land  purchased  by  the  plaintiff  at 
said  sale.  And  the  petition  charged  that  aft- 
er his  purchase  of  the  land,  with  the  Intent 
to  defraud  him  and  deprive  him  of  his  prop- 
erty, by  fraudulent  collusion  between  the  said 
Sellers  and  the  said  A.  H.  Hltchler,  judgment 
was  rendered  in  said  suit.  In  July,  1895,  for 
the  plaintiffs  Hltchler  and  wife  against  the 
defendant  Sellers  for  the  land  sued  for;  that 
the  said  A.  H.  Hltchler  and  his  counsel  had, 
before  the  institution  of  the  suit  by  said  Kir- 
by against  Harriet  S.  Sellers,  acknowledged 
her  right  to  the  land,  and,  in  consideration  of 
the  suppression  by  the  defendant  Sellers  of 
certain  documentary  evidence  which  would 
tend  to  defeat  the  recovery  by  the  plaintiffs 
against  the  other  defendants  In  said  suit  12.- 
867,  the  said  Hltchler  and  wife  agreed  and 
contracted  with  the  said  Sellers  to  make  title  to 
her  of  40  of  the  said  60  acres  of  land.  Defend- 
ant W.  J.  Moore,  for  himself  and  as  surviving 
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partner  of  8.  B.  Moore,  deceased,  disclaimed 
all  right,  title,  or  interest  In  the  subject-matter 
of  litigation,  either  by  lien  or  otherwise.  On 
the  18th  of  January,  1897,  John  Peter  Smith, 
as  receiver  of  the  City  National  Bank  of  Ft 
Worth,  Tex.,  Intervened  In  the  cause,  alleg- 
ing ownership  of  40  acres  off  the  south  end 
of  the  land  sued  for  by  plaintiff.  He  averred 
the  allegations  in  the  plaintiff's  petition,  with 
the  exception  that  the  plaintiff  was  the  own- 
er of  the  entire  60  acres  sued  for,  were  true. 
Alleged  that  the  defendants  Hitchler  and  wife, 
on  November  9,  1889,  executed  a  contract  in 
writing,  and  duly  acknowledged,  by  which 
they  obligated  themselves  to  execute  to  Har- 
riet S.  Sellers,  at  any  time  after  the  ter- 
mination of  cause  No.  12,867,  a  deed  to  all 
their  right  and  title  to  40  acres  of  land  off 
the  south  end  of  the  tract  sued  for  by  the 
plaintiff  herein;  and  that  on  the  6th  of  June, 
1892,  the  said  Harriet  S.  Sellers  executed  up- 
on said  40  acres  of  land  a  deed  of  trust,  with 
power  to  sell,  to  one  P.  O.  Barron,  to  secure 
the  payment  of  certain  promissory  notes  of 
the  said  Sellers;  and  that  said  City  National 
Bank  of  Ft.  Worth  became  the  owner  of  said 
notes,  and,  default  In  payment  of  same  being 
made,  the  land  was  sold  under  said  deed  of 
trust,  and  said  bank  became  the  purchaser 
thereof,  and  received  a  deed  of  conveyance 
Vor  the  same  from  the  trustee,  in  accordance 
with  the  provisions  of  said  deed  of  trust.  The 
intervener  also  charged  that  the  judgment 
rendered  In  cause  12,867,  on  the  29th  of  July, 
1895,  was  obtained  by  said  Hitchler  and  wife 
by  fraud,  and  collusion  with  the  said  Harriet 
S.  Sellers.  He  further  averred  that  the  con- 
tract on  the  part  of  said  Hitchler  and  wife 
with  the  said  Sellers  was  made  for  the  pur- 
pose of  defrauding  the  other  defendants  in 
cause  No.  12,867,  and  that  the  fraudulent 
and  collusive  judgment  rendered  therein  on 
the  29tb  of  July,  1895,  was  for  the  purpose  of 
defrauding  the  said  bank,  the  purchaser  of 
said  40  acres,  and  he  prayed  that  said  judg- 
ment might  be  canceled.  The  defendants 
Hitchler  and  wife  demurred  to  the  petition, 
and  denied  all  and  singular  the  allegations 
In  the  plaintiff's  and  intervener's  petitions, 
except  such  as  were  expressly  admitted.  They 
admitted  that  they  were  In  possession  of  the 
premises  sued  for,  and  claimed  ownership  of 
the  same.  They  admitted  the  contract  with 
Mrs.  Sellers  set  out  In  the  intervener's  peti- 
tion, but  averred  that  it  was  made  upon  as- 
surances of  counsel  of  Mrs.  Sellers  that  she 
had  in  her  possession  a  plot  made  by  Frost, 
under  whom  both  they  and  the  defendants  in 
suit  No.  12,867  deraigned  title,  which  defi- 
nitely fixed  the  position  in  subdivision  lot  11 
of  the  Luke  Moore  league  of  all  the  lots  de- 
scribed in  deeds  of  conveyance  from  Frost 
to  his  various  vendees  for  lauds  in  said  sub- 
division of  said  league;  and  the  further  rep- 
resentation on  the  part  of  said  counsel  for 
Mrs.  Sellers  that  his  client  could  establish  her 
title  to  the  land  claimed  by  her  under  plea 
of  limitation  of  10  years,  but  that  the  said 


counsel  was  mistaken  In  all  these  representa- 
tions, and,  upon  discovery  of  his  mistake,  it 
was  mutually  agreed  between  said  counsel 
and  the  defendants  that  said  contract,  bind- 
ing defendants  to  convey  deed  to  Mrs.  Sell- 
ers for  40  acres  of  the  land  claimed  by  her, 
should  be  canceled,  and  that  cause  12,867 
should  be  prosecuted  to  Judgment,  and  that 
Mrs.  Sellers  might  Introduce  in  her  defense 
any  evidence  in  her  possession;  and  defend- 
ants expressly  deny  that  the  judgment  ren- 
dered for  them  in  said  cause  was  obtained  by 
fraud,  or  by  collusion  with  Mrs.  Sellers  or 
her  counsel,  and  aver  that  said  judgment  was 
obtained  without  agreement  of  any  kind  with 
said  defendants,  and  only  after  the  claims 
of  each  party  had  been  hotly  contested  by  the 
other,  upon  the  trial  of  the  cause.  The  in- 
tervener, by  replication,  denied  the  allega- 
tions of  the  defendants'  answer,  and  aver- 
red that  the  deed  of  trust  referred  to  In  in- 
tervener's petition  was  taken,  and  the  money 
advanced  upon  it,  on  the  faith  of  Hitchler 
and  wife's  acknowledgment  of  Mrs.  Sellers' 
title,  and  their  agreement  with  ber  to  execute 
to  her  a  deed  of  conveyance  for  the  40  acres 
covered  by  the  deed  of  trust,  and  that  the 
bank  relied  on  said  acknowledgment  and  said 
agreement  in  purchasing  said  land,  and  plead- 
ed the  facts  alleged,  in  reply  to  defendants' 
answer,  in  estoppel  of  their  claim  to  said  40 
acres. 

Upon  trial  of  the  cause,  the  court  submitted 
special  issues  to  the  Jury,  and  upon  the  find- 
ings of  the  jury,  In  response  to  the  questions 
propounded  by  the  court  on  said  submission, 
the  court  rendered  a  decree  canceling  the  judg- 
ment rendered  for  defendants  Hitchler  and 
wife,  on  the  29th  of  July,  1895,  In  cause  No. 
12,867,  and  gave  judgment  for  the  plaintiff 
and  intervener  against  all  of  the  defendants, 
and  decreed  the  title  to  said  60  acres  of  land 
to  the  plaintiff  and  intervener,  giving  to  the 
Intervener  40  acres  described  in  the  deed  of 
trust  under  which  he  deraigned  title,  and  the 
balance  of  said  60  acres  to  the  plaintiff,  and 
directed  writs  of  possession  to  issue  for  the 
plaintiff  and  for  the  intervener  for  their  re- 
spective tracts. 

Whether  the  judgment  rendered  in  cause  No. 
12,867,  for  Hitchler  and  wife,  was  or  was  not 
collusive,  is  immaterial,  as  to  the  right  of  the 
Intervener  to  recover  the  40  acres  adjudged 
him.  The  defendants  Hitchler  and  wife  ad- 
mitted they  executed  the  agreement  to  con- 
vey the  land  to  Mrs.  Sellers,  and  the  evidence 
Is  uncontradicted  that  the  loan  of  money  to 
Mrs.  Sellers,  to  secure  the  payment  of  which 
she  executed  the  deed  of  trust  to  Barron,  was 
made  upon  the  faith  of  said  agreement,  and 
that  the  bank  purchased  the  land  at  the  sale 
made  under  the  deed  of  trust,  and  it  further 
being  indisputably  shown  by  the  evidence  that 
the  loan  was  effected  and  the  deed  of  trust  ex- 
ecuted by  Mrs.  Sellers  with  the  knowledge  and 
assent  of  Hitchler,  he  and  his  wife  are  estopped 
from  denying  the  title  of  Mrs.  Sellers'  vendee 
to  the  40  acres  covered  by  the  deed  of  trust 
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and  the  Judgment  for  the  Intervener  for  the 
land  which  Hltchler  and  wife  contracted  to 
convey  upon  the  termination  of  cause  No.  12,- 
867  must  be  affirmed,  whether  the  Judgment 
rendered  in  the  said  cause  was  or  was  not  col- 
lusive, or  whether  Mrs.  Sellers  had  or  had  not 
title  to  the  land,  other  than  that  derived 
through  the  contract  with  Hltchler  and  wife. 
To  warrant  a  recovery,  however,  by  the  plain- 
tiff, Mrs.  Sellers  must  have  had  title  to  the  land 
sued  for  Independent  of  her  contract  with 
Hltchler  and  wife,  and  the  judgment  rendered 
in  cause  No.  12,867  against  her  must  have 
been  collusive.  Upon  the  second  of  these  Is- 
sues, the  finding  of  the  Jury  was  for  the  affirm- 
ative, and,  while  the  evidence  la  not  conclu- 
sive, It  Is  sufficient  to  support  the  finding  that 
that  Judgment  was  collusive.  To  show  title  in 
Mrs.  Sellers  to  the  property  described  in  his 
petition,  the  plaintiff  averred  a  deed  from  So- 
phronla  Cone  to  Harriet  S.  Sellers  dated  June, 
1860,  which  deed  purports  to  convey  to  Har- 
riet S.  Sellers  the  following  described  property: 
"All  that  certain  tract'  or  parcel  of  land  lying 
and  being  situated  In  Harris  county,  Texas, 
In  the  vicinity  of  the  city  of  Houston,  being  a 
part  of  a  survey  of  148  acres  out  of  the  Luke 
Moore  league,  known  as  the  southwest  part  of 
lot  11,  containing  54%  acres,  beginning  at  a 
stake  on  the  north  boundary  line  of  said  lot  11, 
from  which  a  pin  oak  marked  'X'  bears  north, 
twenty  degrees  east,  three  varas  distant,  for 
the  N.  E.  corner  of  this  survey;  also  Ingra- 
ham's  southwest;  thence  south,  70  degrees 
east,  160  varas,  across  Slaughter  Pen  bayou, 
250  varas,  corner,  a  stake  on  Redmon's  line, 
from  which  a  pin  oak  marked  'W  bears  south, 
50  degrees  west,  6  varas;  thence  south,  20  de- 
grees east,  295  varas,  a  corner,  a  stake  in  prai- 
rie, from  which  a  post  oak  marked  'X'  bears 
N.,  4  W.,  20  vs.;  thence  S.,  20  W.,  468  vs.,  cor- 
ner, a  stake  mkd.  'W,  from  which  a  pine  bears 
S.,  32  deg.  east,  4  varas;  thence  north,  70  deg. 
E.,  500  varas,  corner  near  bayou,  from  which 
a  pin  oak  marked  'X,'  1  vara;  thence  north,  20 
deg.  east,  763  varas,  to  the  beginning."  To 
the  introduction  of  this  deed  In  evidence  the 
defendants  Hltchler  and  wife  objected,  because 
the  land  attempted  to  be  conveyed  them  does 
not  embrace  the  land  described  in  the  plain- 
tiff's petition  In  this  cause,  and  because  no  title 
Is  shown  in  Sophronia  Cone  to  the  land  at- 
tempted to  be  conveyed,  or  to  the  land  In  this 
suit;  which  objection  the  court  overruled,  and 
permitted  the  deed  to  be  read,  to  which  the 
defendants  excepted,  and  Its  admission  Is  as- 
signed as  error. 

The  land  sued  for  by  the  plaintiff  is  describ- 
ed in  his  petition  as  being  off  the  south  end  of 
lot  11.  The  contention  is  that  the  land  con- 
veyed to  Mrs.  Sellers  by  Sophronia  Cone  Is  In 
the  northern  end  of  lot  11,  but  we  think  this 
contention  Is  not  sustained  by  the  language  of 
the  deed.  The  grantor  conveys  "all  that  cer- 
tain tract  or  parcel  lying  and  being  situate," 
etc.,  "being  a  part  of  a  survey  of  148  acres 
out  of  the  Luke  Moore  league,  known  as  the 
southwest  part  of  lot  IE"  It  Is  the  land  con- 


veyed, and  not  the  148  acres,  which  Is  known 
as  the  "southwest  part  of  lot  11."  Lot  11  con- 
tains but  148  acres,  and  these  acres  cannot, 
therefore,  be  referred  to  as  a  part  of  lot  11. 
It  Is  true  that  the  deed  calls  to  begin  at  a  stake 
In  the  north  boundary  line  of  lot  IE  This  sub- 
division of  the  Moore  league,  lot  IE  Is  a  rec- 
tangle, with  a  width  from  east  to  west  of  500 
varas,  and  its  length  from  north  to  south  is 
1,666  varas.  The  last  corner  called  for  In  the 
deed  from  Cone  to  Sellers  Is  from  the  begin- 
ning corner  763  varas  S.,  20  deg.  W.  If  this 
corner  be,  as  we  may  conclude  It  is,  from  the 
language  of  the  deed,  the  southwest  of  lot  11. 
the  beginning  corner  cannot  be  in  the  northern 
boundary  of  the  lot  "When  the  calls  in  a 
deed  lead  to  conflicting  results,  that  must  be 
adopted  which  is  most  consistent  with  the  In- 
tent apparent  on  the  face  of  the  grant."  Hu- 
bert v.  Bartlett,  9  Tex.  103.  Observing  this 
well-recognized  canon,  and  considering  the  en- 
tire description,  in  construing  this  deed,  we 
cannot  say  the  land  conveyed  Is  In  the  north- 
ern boundary  of  lot  11.  S.  M.  Frost  was  the 
common  source  of  title  of  all  parties  to  the  suit. 
He  purchased,  some  time  prior  to  1840.  the 
subdivision  of  the  Moore  league  known  as 
"Lot  11,"  and  In  the  year  1841  he  made  two 
sales  of  land  in  this  subdivision  of  the  league 
to  R.  C.  Ingraham.  One  sale  is  for  54  acres, 
and  one  for  40  acres,  and  on  each  deed  of  con- 
veyance the  land  Is  described  by  lots,  giv- 
ing their  numbers,  with  reference  to  a  map  of 
lot  11  made  by  F.  W.  Herman  for  further 
description.  Besides  Ingraham,  Frost  sold 
parts  of  this  subdivision  to  several  others, 
and,  with  one  exception,  the  land  conveyed 
Is  described  just  as  In  the  deeds  to  Ingraham. 
All  of  these  deeds  were  of  record  in  the 
clerk's  office  of  Harris  county,  and,  unless  a 
very  small  fraction,  these  various  deeds  em- 
brace the  whole  of  the  area  of  lot  IE  In 
November,  1844,  R.  C.  Ingraham  executed  to 
A.  B.  Worsham  a  mortgage  on  all  of  his  land 
purchased  from  Frost,  and  in  this  mortgage 
the  lands  are  described  as  "lots  19  to  66,  in- 
clusive, each  lot  consisting  of  2%  acres,  more 
or  less,  part  of  the  land  originally  belonging 
to  Luke  Moore,  and  including  the  improve- 
ments where  I,  the  said  Ingraham,  now  live." 
This  mortgage  was  foreclosed,  the  judgment 
describing  the  property  just  as  It  is  in  tbc- 
mortgage,  and  at  the  foreclosure  sale  Wor- 
sham, the  mortgagee,  became  the  purchaser; 
the  sheriff  In  his  deed  giving  the  same  de- 
scription of  the  property  as  did  the  judgment 
Worsham,  In  December,  1848,  conveyed  to  H. 
H.  Cone  a  part  of  the  Luke  Moore  tract.  In 
Harris  county,  Tex.,  consisting  of  20  lots, 
giving  their  numbers,  as  designated  on  the 
plot  and  survey  of  said  tract  from  19  to  39. 
Inclusive.  To  the  Introduction  of  each  of 
these  deeds  In  evidence,  the  defendants  Hltch- 
ler and  wife  objected,  on  the  ground  that  It 
did  not  describe  any  property,  and  did  not 
identify  the  property  which  It  purported  to 
convey  In  any  such  manner  as  that  the  prop- 
erty could  be  identified  or  found.    The  ob- 
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Jections  were  overruled,  and  the  several  in- 
struments admitted  in  evidence,  and  the  rul- 
ing of  the  court  is  the  subject  of  several  as- 
signments of  error.  None  of  these  deeds, 
unaided  by  extrinsic  evidence,  could  Identify 
the  land  described  in  them,  but  they  were  not 
for  that  reason  inadmissible.  They  were 
not  void  for  patent  ambiguity.  Vide  Her- 
mann v.  Likens,  90  Tex.  448,  39  S.  W.  282, 
and  Hltchler  v.  Scanlan,  15  Tex.  Civ.  App. 
45,  39  S.  W.  633. 

The  appellants'  ninth  assignment  challen- 
ges the  action  of  the  court  in  submitting  to 
the  Jury  whether  or  not  they  could  identify, 
from  the  evidence,  the  lands  conveyed  from 
Frost  to  Ingraham,  In  the  deeds  dated,  re- 
spectively, March  1,  1841,  and  June  19,  1841, 
and  in  the  deed  from  Worsham  to  Cone  dat- 
ed December,  1848.  The  appellants  insist 
that  the  submission  of  this -issue  and  the  find- 
ing of  the  Jury  are  unauthorized  by  the  evi- 
dence. The  evidence,  we  think,  authorized 
the  submission  of  such  an  issue,  and  we 
think  the  evidence  Is  sufficient  to  sustain  the 
verdict.  That  there  was  a  map  found  among 
the  title  papers  of  Mrs.  Sellers,  and  that  this 
map  was  apparently  ancient,  and  that  It  was 
shown  by  Mrs.  Sellers'  counsel  In  cause  No. 
12367  to  the  counsel  of  plaintiffs  in  that  case, 
the  appellants,  Hltchler  and  wife,  and  to  the 
counsel  of  the  defendant,  Scanlan,  E.  P.  Ham- 
blen, and  that  a  copy  of  this  map  was  in  evi- 
dence on  the  trial  of  this  cause,  and,  so  far 
as  we  know  to  the  contrary,  without  objec- 
tion from  appellants,  are  facts  which  the 
record  discloses.  The  witness  Hamlin  tes- 
tified as  to  the  similarity  between  the  writing 
upon  this  map  and  the  signature  of  Frost  to 
the  deeds  of  conveyance  from  him  to  Ingra- 
ham, and  this  map  gave  the  position  of  all 
the  lots  embraced  in  the  deeds  to  Ingraham 
from  Frost  in  lot  11.  Besides  this  map,  the 
witness  Rnby  produced  one  which  he  testi- 
fied he  bad  constructed  from  examining  the 
various  deeds  of  conveyance  on  record  from 
Frost  for  lands  in  lot  11,  and  from  the  map 
found  among  Mrs.  Sellers'  title  papers;  and 
by  this  map,  this  witness  testified,  the  land 
in  controversy  could  be  easily  identified,  and 
that  the  position  of  that  land  is  off  the  south- 
ern end  of  lot  11.  This  witness  further  tes- 
tified that  he  has  found  and  identified  on 
the  ground  marked  trees  called  for  In  the 
deed  from  Cone  to  Sellers.  He  further  testi- 
fied that  the  map  found  by  Mrs.  Sellers' 
counsel  was  seen  by  him,  and  critically  ex- 
amined, and  that  it  was  the  work  of  the  sur- 
veyor, F.  W.  Herman;  that  Herman's  name 
was  on  it  This  part  of  his  testimony,  It  Is 
true,  is  not  supported  by  that  of  any  of  the 
other  -witnesses  who  testified  about  this  map. 
The  map  was  last  seen  in  the  possession  of 
counsel  for  Hltchler  and  wife,  who  has  since 
died,  and  a  search  among  his  papers  failed  to 
discover  the  document  There  was  also  in 
evidence,  and  apparently  without  objection 
by  appellants,  another  old  map  found  among 
the  papers  of  one  Bringhurst  now  dead,  and 


who  was  at  one  time  the  surveyor  of  Harris 
county,  and  this  map  was  in  harmony  with 
the  other  as  to  the  position  of  the  land  in 
controversy  In  lot  11.  Counsel  for  appellants 
has  cited  our  opinion  in  the  case  of  Scanlan  v. 
Hltchler,  reported  In  48  S.  W.  762,  in  sup- 
port of  his  contention  that  the  evidence  In 
this  case  is  not  sufficient  to'warrant  the  find- 
ing of  the  Jury  for  the  plaintiff.  Much  of 
the  evidence  in  that  case  was  Identical  with 
the  evidence  In  this  case,  and  that  evidence 
was  reviewed  and  commented  on,  and  we  ex- 
pressed the  opinion  that  we  would  not  be  jus- 
tified In  holding  that  the  judge  who  had  tried 
the  case  erred  in  not  giving  judgment  for  de- 
fendant Scanlan.  But  our  decision  In  that 
case  was  on  the  ground  that  Scanlan  was  es- 
topped from  claiming  the  land  sued  for.  In 
view  of  all  the  evidence  which  we  have  cited, 
we  cannot  say  that  the  findings  of  the  Jury 
are  without  evidence,  or  that  the  court  erred 
in  refusing  a  new  trial. 

The  appellants  should  not  complain  of  the 
refusal  of  the  court  to  give  their  requested  in- 
struction, to  the  effect  that  the  burden  was 
upon  the  plaintiff  and  the  intervener  to  prove 
that  the  judgment  rendered  in  favor  of  Hltch- 
ler and  wife  in  cause  12,867  was  collusive,  be- 
cause the  instruction  was  embraced  in  the 
charge  of  the  court  We  discover  no  error 
In  the  assignments,  and  the  judgment  must 
be  affirmed,  both  as  to  the  plaintiff  and  the 
Intervener.  Affirmed. 


RAATZ  v.  GORDON  et  al. 
(Court  of  Civil  Appeals  of  Texas.    May  17, 
1899.) 

NOTES— BONA  FIDE  PURCHASERS— PAYMENT 
OF  DEBTS. 

A  failure  of  consideration  is  no  defense  to 
a  note  as  against  one  acquiring  it  without  notice 
thereof  in  payment  of  a  pre-existing  debt. 

Appeal  from  Johnson  county  court;  F.-  E. 
Adams,  Judge. 

Action  by  Otto  Raatz  against  V.  R.  Gor- 
don and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

F,  A.  Arnold  and  English,  Ewlng  &  Walk- 
er, for  appellant 

FLY,  J.  Appellant  Instituted  this  suit  In 
the  justice's  court  against  V.  R.  Gordon.  J.  A. 
Doak,  S.  J.  Gordon,  and  W.  L.  Dayton,  on  a 
promissory  note  for  $150,  executed  by  the 
first  three  named  to  W.  L.  Dayton,  and  by 
him  indorsed  to  appellant  Dayton  did  not 
answer.  It  was  alleged  by  the  other  defend- 
ants that  the  note  was  given  for  certain  ter- 
ritory in  which  to  sell  a  patent,  and  that  the 
consideration  had  failed  because  Dayton  had 
promised,  but  failed,  to  furnish  a  sample  to 
be  used  in  the  sale  of  the  patent  and  also 
that  the  patent  was  useless,  and  appellant 
was  charged  with  notice  of  the  facts  when  he 
obtained  the  note.  Appellant  swore  that 
Dayton  owed  him  for  goods,  and  transferror! 
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the  note  to  him  as  a  payment  on  Mb  Indebt- 
edness. The  transfer  was  made  before  ma- 
turity. "It  is  the  settled  law  of  this  state 
that  one  who  acquires  a  negotiable  promis- 
sory note  In  payment  of  an  existing  debt  Is 
a  purchaser  for  value  and  In  the  usual  course 
of  trade."  Herman  v.  Gunter,  83  Tex.  66, 
18  S.  W.  428.  There  was  no  evidence  that 
appellant  had  any  notice  of  the  failure  of 
consideration,  but,  on  the  other  hand,  the 
evidence  affirmatively  showed  that  he  did  not 
have  such  notice,  and  there  was  not  a  cir- 
cumstance In  proof  that  would  place  him  up- 
on inquiry  In  regard  to  the  consideration. 
Because  the  verdict  and  judgment  are  not 
sustained  by  the  proof,  the  judgment  la  re- 
versed, and  the  cause  remanded. 


MOSS  v.  CITY  OF  ROCKPORT. 
(Court  of  Civil  Appeals  of  Texas.   May  24, 
1899.) 

TAXATION— OWNERSHIP    OF  PROPERTY— 
PARTY— APPEARANCE! — WITHDRAWAL. 

In  a  suit  to  foreclose  a  tax  lien,  the  defend- 
ants named  in  the  petition  were  not  served;  but 
one  M.  appeared  and  answered,  stating  that  he 
had  become  the  OTvner  of  the  property.  On  the 
trial  there  was  nothing  to  show  that  the  person 
assessing  the  property  was  not  the  original  own- 
er, nor  that  the  persons  sued  were  not  at  the 
time  the  owners.  Held,  that  the  presumption 
was  that  M.'s  title  came  through  the  person  who 
had  assessed  the  property  for  taxes,  and  hence 
the  conrt  properly  refused  to  permit  him  to 
withdraw  his  answer  because  he  was  not  named 
as  defendant  in  the  petition. 

Appeal  from  district  court,  Aransas  coun- 
ty; M.  P.  Lowe,  Judge. 

Suit  by  city  of  Rockport  against  B.  F.  Moss. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Jaa.  B.  Simpson,  for  appellant  El  A.  Ste- 
vens, for  appellee. 

JAMES,  C.  J.  This  suit  was  brought  In 
July,  1896,  by  the  city  against  James  B. 
Simpson  arid  the  Texas  Loan  &  Realty  Com- 
pany for  $170,  taxes  for  the  years  1894  and 
1895  on  a  block  upon  which  the  Aransas  Ho- 
tel is  situated,  and  for  foreclosure  of  the  lien. 
Xo  service  was  bad  on  either  of  the  above 
defendants.  In  February,  1897,  B.  F.  Moss 
appeared  as  defendant  In  the  suit;  stating  in 
the  answer  filed  by  him  that  he  had  been  per- 
mitted to  make  himself  a  party  defendant  In 
the  cause,  and  that  since  the  filing  of  the 
suit  he  had  become,  and  now  Is,  the  owner 
of  the  property.  The  answer  consisted  of 
demurrers  and  a  general  denial.  Afterwards, 
and  before  any  change  In  plaintiff's  plead- 
ings, he  moved  to  be  permitted  to  withdraw 
his  answer,  which  was  refused  by  the  court 
After  this  the  plaintiff  amended,  and  added 
the  name  of  B.  F.  Moss  as  a  defendant.  At 
the  trial  plaintiff  dismissed  as  to  Simpson 
and  the  Texas  Loan  &  Realty  Company,  and 


as  to  the  taxes  of  the  year  1895;  and  judg- 
ment was  rendered  in  favor  of  plaintiff,  as- 
certaining the  amount  of  taxes  for  1894  to  be 
$170,  and  foreclosing  a  lien  therefor,  with  6 
per  cent,  interest  from  the  date  of  the  judg- 
ment upon  the  property,  and  personal  judg- 
ment against  Moss  for  the  costs. 

The  court,  we  think,  did  not  err  In  not  per- 
mitting Moss  to*  withdraw  his  answer.  It  Is 
true  that  at  that  time  he  was  not  mentioned 
In  the  petition.  But  his  answer  impleading 
himself  as  defendant  contained  the  allegation 
and  admission  that  since  the  filing  of  the 
suit  he  had  become  the  owner  of  the  prop- 
erty upon  which  the  foreclosure  was  asked. 
It  was  entirely  compatible  with  this  allega- 
tion that  his  title  had  come  through  the  per- 
son who  had  assessed  the  property  for  the 
taxes.  We  do  not  know  what  the  Judge  had 
before  him  in  passing  on  the  application.  We 
do  know,  however,  that  upon  the  trial  the 
only  evidence  as  to  ownership  of  the  land  at 
the  time  to  which  the  assessment  related 
showed  that  the  Fourth  National  Bank  of 
Dallas  was  the  owner.  In  the  absence  of 
any  other  evidence,  it  is  presumed  that  the 
person  assessing  the  property  was  then  ths 
owner,  and  the  assessment  legal.  If  this  Is 
so,  then  it  follows  from  this,  and  the  admis- 
sion In  the  answer  of  Moss,  that  he  held  un- 
der the  person  who  made  the  assessment 
There  was  nothing  to  show  that  the  persons 
originally  sued  were  not  the  owners  at  the 
time.  The  case,  It  appears  to  us,  stands  as 
if  the  suit  to  subject  the  property  to  a  sale 
for  the  payment  of  the  tax  had  been  brought 
against  the  then  owners  of  the  property,  and 
Moss  had  Impleaded  himself  as  the  defend- 
ant upon  his  admission  and  declaration  that 
since  the  suit  was  brought  he  had  become  the 
owner.  The  court  upon  passing  on  the  mo- 
tion to  withdraw  the  answer,  may  have  as- 
certained that  he  was  such  pendente  lite  pur- 
chaser. If  he  was  a  pendente  lite  purchaser,  he 
would  have  been  bound  by  any  judgment  ren- 
dered upon  the  original  petition;  and  upon 
that  theory  he  was  practically  a  party  with- 
out being  joined,  and  In  contemplation  of  law 
he  was  already  a  defendant,  so  far  as  a  fore- 
closure was  concerned.  When,  under  such 
circumstances,  he  Impleaded  himself  as  the 
defendant  he  was  not  entitled  to  be  dismiss- 
ed upon  the  ground  that  his  name  was  not 
mentioned  as  a  defendant  in  the  petition. 
The  bill  of  exceptions  does  not  show  what 
the  court  had  before  It  at  that  time,  and  we 
are  unable  to  say  that  it  erred  in  overruling 
the  motion.  There  Is  nothing  In  the  state- 
ment of  facts  that  affirmatively  shows  that 
he  was  Improperly  retained  as  a  party.  We 
conclude,  therefore,  that  the  court  properly 
proceeded  to  trial,  and  acted  correctly  in  ad- 
judging the  legal  existence  of  the  tax  under 
the  testimony,  in  ascertaining  the  amount  of 
the  same,  and  in  foreclosing  the  lien  on  the 
property  as  against  Moss,  and  also  in  ad- 
judging the  costs  against  him.  Affirmed. 
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GULF,  O.  &  S.  F.  RT.  CO.  v.  WILLIAMS. 
(Court  of  <2vll  Appeals  of  Texas.  June  14, 

1899.) 

RAILROADS— INJURY  TO  PERSONS  AT  STA- 
TIONS —  TRESPASSER  —  ABANDONMENT  OF 
STATION — EVIDENCE — INSTRUCTIONS. 

1.  A  person  who  goes  on  the  platform  of  a  rail- 
way company  at  its  station  to  meet  a  passenger 
1b  not  a  trespasser.  Hence  the  company  must  ex- 
ercise due  diligence  to  secure  his  safety. 

2.  A  requested  instruction  must  be  refused 
where  it  is  predicated  on  a  theory  not  supported 
by  the  evidence. 

3.  A  railway  company,  in  an  action  against  It 
for  damages  for  injuries  sustained  at  a  station, 
cannot  defeat  a  recovery  by  the  claim  that  such 
station  was  abandoned,  where,  although  it  kept 
no  agent  and  sold  no  tickets  there,  it  sold  tickets 
to,  and  permitted  passengers  to  get  off  and  on  at, 
such  place. 

Appeal  from  district 'court.  Brown  county; 
J.  O.  Woodward,  Judge. 

Action  by  Mrs.  Fannie  Williams  against 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

J.  W.  Terry,  for  appellant  Rogan  &  Rice, 
for  appellee. 

KBY,  J.  Appellee  brought  this  suit  against 
appellant  to  recover  damages  for  personal  In- 
juries sustained  by  her,  resulting  from  a  fall 
from  a  railroad  platform  at  Bangs  station,  on 
appellant's  road.  She  charged  appellant  with 
negligence  in  building  its  platform  too  narrow 
and  too  high  from  the  ground,  and  in  not 
providing  it  with  a  railing,  and  in  not  prop-' 
erly  lighting  the  same,— the  accident  and  in- 
jury having  occurred  at  night.  Appellant, 
among  other  things,  in  its  answer  asserted 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  that  the  injury  resulted  from 
assumed  risk.  The  testimony  shows  that  ap- 
pellee, with  others,  went  to  the  depot  at 
Bangs  in  the  nighttime  to  meet  her  sister-in- 
law,  who  was  expected  to  arrive  on  a  pas- 
senger train  on  appellant's  road;  that  some 
one  at  the  depot  had  a  lantern,  which  gave 
very  little  light,  and  not  enough  for  the  plain- 
tiff to  see;  that  the  platform  was  nine  feet 
wide,  and  bad  no  railing,  and,  where  the 
plaintiff  fell  off,  was  three  feet  high;  that  a 
trunk  was  on  the  platform,  obstructing  the 
plaintiff  when  she  started  to  meet  her  sis- 
ter-in-law, after  the  latter  had  gotten  off  the 
train,  and  in  passing  around  the  trunk  she 
fell  from  the  platform  and  sustained  the  In- 
juries complained  of.  Without  discussing  the 
evidence  in  detail,  we  hold  that  it  sustains 
the  charge  of  negligence  in  not  properly  light- 
ing the  platform,  and  that  the  plaintiff  was 
not  guilty  of  contributory  negligence,  and  that 
$2,500,  the  amount  awarded  her  by  the  Jury, 
Is  not  excessive. 

Under  the  facts  stated,  the  plaintiff  was  not 
A  trespasser,  and  the  railway  company  owed 
her  the  duty  of  ordinary  care.  In  other 
words,  she  had  the  right  to  go  on  the  plat- 
form for  the  purpose  of  meeting  her  sister-in- 


law,  and  it  was  the  duty  of  the  railway  com- 
pany to  exercise  such  care  and  diligence  as 
an  ordinarily  prudent  person  would  have  ex- 
ercised under  the  same  or  similar  circumstan- 
ces for  her  safety.  Hamilton  v.  Railway  Co., 
64  Tex.  251;  Railway  Co.  v.  Best,  66  Tex. 
117,  18  &  W.  224;  Railway  Co.  v.  Reich 
(Tex.  Oiv.  App.)  32  S.  W.  819;  Railway  Co. 
v.  Miller  (Tex.  Civ.  App.)  27  S.  W.  906. 

Appellant  asked  a  charge  to  the  jury  pred- 
icated upon  the  theory  that  If  it  had  aban- 
doned its  station  at  Bangs,  and  plaintiff  was 
aware  of  the  fact,  and  knew  that  its  depot 
and  platform  were  not  lighted,  when  she 
went  upon  the  platform,  she  could  not  recov- 
er. This  charge  was  properly  refused,  if  for 
no  other  reason,  because  there  was  no  testi- 
mony to  support  a  finding  that  appellant  had 
abandoned  Its  station  at  Bangs.  The  undis- 
puted testimony  shows  that  Bangs  is  a  small 
village,  that  appellant  has  a  depot  and  plat- 
form there,  and  that  its  passenger  trains  stop 
there  regularly,  both  day  and  night  For  sev- 
eral years  It  has  had  no  agent  at  that  place, 
and  does  not  sell  tickets  there;  but  it  permits 
passengers  to  get  on  at  that  station,  and  It 
sells  tickets  from  other  points  to  Bangs.  Un- 
der these  facts,  we  are  of  the  opinion  that  it 
cannot  claim  that  it  has  abandoned  this  sta- 
tion. The  only  difference  between  this  and 
any  other  railway  station  Is  the  fact  that  It 
has  no  agent  there,  and  does  not  keep  the 
depot  building  open  or  sell  tickets  there. 
However,  it  treats  it  as  a  station,  Itself,  and 
invites  the  public  to  so  regard  it,  by  selling 
tickets  to  It,  and  by  stopping  its  passenger 
trains,  and  permitting  the  traveling  public 
to  get  on  and  off  thereat. 

Several  objections  are  urged  to  the  court's 
charge,  all  of  which  have  been  duly  consid- 
ered. While  the  charge  deviates  somewhat 
from  charges  usually  given  in  cases  of  this 
kind,  we  think,  considered  as  a  whole,  that  it 
enunciates  the  correct  principles  of  law,  and 
was  not  calculated  to  mislead  the  Jury.  We 
find  no  error  in  the  record,  and  the  judgment 
Is  affirmed.  Affirmed. 


JEFFERIES  et  al.  v.  HARTEL.1 

(Court  of  Civil  Appeals  .of  Texas.   May  24, 
1899.) 

MORTGAGE— CONDITIONAL  DEED. 

An  instrument  in  form  of  a  mortgage  recit- 
ed that  it  was  given  in  consideration  of  legal 
services  by  the  grantees  to  the  grantor  in  a  suit 
then  pending,  conditioned  to  be  void  if,  within  10 
days  after  final  judgment  in  the  suit,  the  grantor 
should  pay  the  grantees  $100,  but,  on  failure  to 
so  pay  the  $100,  the  deed  was  to  be  absolute, 
without  equity  of  redemption.  Held,  that  it  was 
a  mortgage,  and  not  a  conditional  deed. 

Appeal  from  district  court,  Ft  Bend  coun- 
ty; T.  S.  Reese,  Judge. 
Action  by  Carrie  E.  and  H.  Jeff  eries  against 

*  Rehearing  denied  Jane  14,  1899. 
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Fred  Hartel.  There  was  a  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Reversed. 

Wm.  Masterson,  for  appellants.  C  C.  Ev- 
erett, for  appellee. 

JAMES,  C.  J.  An  action  of  trespass  to  try 
title,  brought  by  appellants  against  Fred  Har- 
tel  for  a  tract  of  162  acres  of  land.  Plain- 
tiffs claimed  under  a  sheriff's  sale  of  the  land 
as  the  property  of  George  H.  Schley.  The 
facts  material  upon  this  appeal,  in  our  view 
of  the  law  of  the  case,  are  as  follows,  as  tak- 
en from  the  record: 

"Defendant  claims  title  under  an  instru- 
ment executed  by  George  H.  Schley  to  J.  C 
and  T.  E.  Mitchell  February  18,  1888,  ac- 
knowledged for  record  March  21,  1888,  and 
filed  for  record  March  28,  1888.  As  the  con- 
struction of  this  instrument  is  the  real  matter 
in  Issue,  It  Is  copied  in  full,  as  follows: 

'"Deed.  Geo.  H.  Schley  to  MltcheU  A 
Mitchell.  The  State  of  Texas,  Fort  Bend 
County.  Know  all  men  by  these  presents, 
that  1,  Geo.  H.  Schley,  of  said  state  and  coun- 
ty, for  and  In  consideration  of  the  sum  of  one 
dollar  to  me  cash  in  hand  paid,  and  the  fur- 
ther consideration  of  the  professional  serv- 
ices as  attorney  at  law  rendered  and  to  be 
rendered  for  me  in  defending  the  suit  of  Car- 
rie E.  Jefferies  and  husband  against  Geo.  H. 
Schley  and  E.  E.  Ransom,  No.  8,474,  now 
pending  in  the  district  court  of  said  Fort 
Bend  county,  by  Jno.  C.  Mitchell  and  T.  E. 
Mitchell,  composing  the  law  firm  of  Mitchell 
&  Mitchell,  of  the  town  of  Richmond,  in  said 
state  and  county,  I  hereby  grant  bargain, 
sell,  and  convey,  and  by  these  presents  do 
grant,  bargain,  sell,  and  convey,  unto  the  said 
Mitchell  and  MltcheU  the  following  tract  or 
parcel  of  land,  lying  and  being  situated  in 
said  state  and  county,  and  bounded  as  fol- 
lows, to  wit:  Beginning  X.,  45  W.,  573  vrs. 
from  the  south  corner  of  D.  A.  Connor's  sur- 
vey and  W.  corner  of  John  McKnlght  survey, 
at  a  stake  from  the  E.  corner  of  Charles 
Schrimpp  homestead  survey;  thence  S.,  45  W., 
with  Schrimpp's  survey,  620V4  vrs.,  to  his 
south  corner,  and  is  the  X.  E.  corner  of  a 
survey  for  Jesse  Bundlck;  thence  south  with 
Bundick's  E.  B.  line  371  vrs.  to  a  stake  In 
the  X.  B.  line  of  James  Connor's  survey; 
thence  E.  with  Connor's  X.  B.  line  1,108  vrs. 
to  his  X.  E.  corner;  thence  south  with  Con- 
nor's E.  line  1,033  vrs.  to  a  stake  In  the  X. 
W.  B.  line  of  G.  W.  Cartwrlght  survey;  thence 
X.,  45  E.,  with  Cartwright's  X.  W.  B.  line, 
830  vrs.,  to  the  south  corner  of  said  Mc- 
Knlght survey;  thence  X.,  45  W.,  1,773  vrs., 
to  the  place  of  beginning,— and  being  the 
same  tract  of  land  conveyed  to  me  by  E.  P. 
Everett  by  deed  duly  recorded  in  Book  O, 
page  184,  of  the  Records  of  Deeds  of  said 
Fort  Bend  County,  Texas,  and  to  which  deed 
reference  Is  here  made  for  a  more  particular 
description.  To  have  and  to  hold  the  above- 
described  premises,  together  with  all  and 
singular  the  rights  and  appurtenances  In  any 


wise  belonging,  unto  the  said  Mitchell  & 
Mitchell,  their  heirs  and  assigns,  forever. 
Xow,  if  I  pay  the  said  MltcheU  &  Mitchell 
the  sum  of  $100.00  within  ten  days  after  the 
final  judgment  in  the  above  entered  and  num- 
bered cause,  which  Is  now  pending  la  the 
district  court  of  said  county,  this  deed  shall 
become  nuU  and  void,  but.  If  I  fail  to  pay  the 
said  MltcheU  &  Mitchell  the  said  sum  of 
money  within  the  said  time,  then  this  deed 
shall  become  absolute,  without  the  equity  of 
redemption.  Witness  my  hand  this,  the  18th 
day  of  February.  A.  D.  1888.  Geo.  H.  Schley. 

"'The  State  of  Texas,  Fort  Bend  County. 
Before  me,  J.  D.  Bryant,  a  notary  public  In 
and  for  said  county  and  state,  on  this  day 
personally  appeared  Geo.  H.  Schley,  known  to 
me  to  be  the  person  whose  name  Is  subscribed 
to  the  foregoing  Instrument,  and  acknowl- 
edged to  me  that  he  executed  the  same  for 
the  purposes  and  consideration  therein  ex- 
'  pressed.  Given  under  my  hand  and  official 
seal  this,  the  21st  day  of  March,  A.  D.  1888. 
[Seal]  J.  D.  Bryant,  Xotary  Public,  F.  B.  Co., 
Texas. 

"  'Filed  for  record  the  28th  day  of  March, 
1888,  at  8  o'clock  p.  m.  Recorded  the  same  at 
11%  o'clock  p.  m.  L.  B.  Smith,  Clerk,  by  H. 
L.  Sommerville,  Deputy.' 

"The  one  hundred  dollars  mentioned  In  this 
instrument  was  never  paid.  No  evidence  was 
Introduced  by  either  of  the  parties  with  ref- 
erence to  this  instrument  or  its  execution, 
and  the  nature  and  character  of  the  transac- 
tion are  to  be  gathered  solely  by  the  terms 
of  the  instrument  J.  C.  and  T.  E.  MltcheU 
conveyed  the  land  for  a  recited  consideration 
of  one  hundred  doUars  to  Miss  Zulema  Schley, 
by  special  warranty  deed  dated  August  31. 
1897.  This  deed  recites  a  conveyance  of  the 
land  May  15,  1888,  which  had  been  recorded, 
but  with  a  defective  certificate  of  acknowledg- 
ment which  defectively  recorded  conveyance 
was  to  be  cured  by  this  last  conveyance,  and 
the  deed  records  introduced  In  evidence  show- 
ed such  conveyance  to  have  been  recorded 
with  defective  certificate  of  acknowledgment 
Zulema  Schley  sold  and  conveyed  the  land  to 
the  defendant  Fred  Hartel  by  deed  dated  May 
30,  1897,  for  a  recited  consideration  of  five 
hundred  dollars.  The  deed  was  a  general 
warranty  deed." 

Upon  the  foregoing  testimony  the  district 
court  held  the  instrument  to  be  a  conditional 
deed,  which,  we  think,  was  error.  The  In- 
strument was  dated  February  18,  1888.  3.  C. 
and  T.  E.  Mitchell  conveyed  on  May  15,  1888 
(they  made  another  deed  on  August  31.  1897, 
to  correct  the  acknowledgment  to  this  deed), 
to  Zulema  Schley  by  special  warranty.  The 
sheriff's  deed  from  George  H.  Schley  was 
made  In  June,  18S9.  under  a  judgment  ren- 
dered In  favor  of  Carrie  E.  Jefferies  on  March 
28,  1888,  of  which  an  abstract  was  recorded 
on  April  3,  1888,  although,  as  no  evidence 
was  offered  as  to  the  indexing  of  this  judg- 
ment, it  is  not  possible  to  say  that  the  judg- 
ment became  a  lien.  These  facts  we  cite  Sim- 
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ply  to  show  that  the  nonassertion  of  the  debt 
by  J.  C.  and  T.  E.  Mitchell  and  the  nonpay- 
ment of  the  debt  by  George  H.  Schley  are  not 
potent  circumstances  In  determining  whether 
or  not  It  was  intended  as  a  conditional  deed 
or  a  mortgage.  The  district  Judge  did  not 
consider  such  matter  as  important,  and  it  is 
stated  in  his  conclusions— which  we  think  is 
correct— that,  as  the  testimony  stood,  the 
character  of  the  Instrument  is  to  be  arrived 
at  solely  from  its  terms.  The  form  of  the 
instrument  is  that  of  a  mortgage,  although 
this  is  not  controlling.  The  instrument  shows 
that  a  relation  of  creditor  and  debtor  existed 
at  the  time  of  Its  execution  between  the 
Mitchells  and  the  maker.  They  were  ren- 
dering for  the  latter  legal  services  in  some 
suit,— apparently  the  suit  in  which  the  judg- 
ment was  obtained  against  Schley  by  Car- 
rie E.  Jefferies,  under  which  the  land  was 
sold  to  plaintiff.  It  was  in  reference  to  this 
very  relation  of  Indebtedness  that  the  Instru- 
ment was  made.  It  provides,  after  conveying 
the  property,  as  follows:  "Now,  If  I  pay  said 
Mitchell  &  Mitchell  the  sum  of  $100.00  within 
ten  days  after*  the  final  Judgment  In  the 
above  entitled  and  numbered  cause,  which  is 
now  pending  In  the  district  court  of  said 
county,  this  deed  shall  be  null  and  void,  but, 
if  I  fail  to  pay  said  Mitchell  &  Mitchell  the 
said  sum  of  money  within  said  time,  then 
this  deed  shall  become  absolute  without 
equity  of  redemption."  It  Is  manifest  from 
the  instrument  that  whatever  the  indebted- 
ness may  have  been  from  Schley  to  said  firm 
for  the  services  they  had  In  view,— and  It 
was  evidently  then  fixed  by  the  parties  at 
the  sum  of  $100,— It  might  have  been  paid  at 
any  time  previous  to  the  date  designated,  and 
therefore  an  equity  of  redemption  was  pro- 
vided for  in  favor  of  Schley  up  to  that  time. 
The  Instrument,  by  mentioning  that,  if  he 
did  not  pay  by  the  certain  date,  the  equity  of 
redemption  should  cease,  in  effect  provides 
that  It  should  exist  up  to  that  time;  in  other 
words,  that  it  should  be  subject  to  defea- 
sance up  to  that  time.  The  rule  applied  by 
equity  In  cases  of  this  nature  is  that  when 
the  character  of  an  Instrument  as  a  condi- 
tional deed  or  mortgage  Is  a  matter  of  doubt 
it  Is  construed  to  be  a  mortgage.  But  we 
think  this  not  a  case  of  doubtful  meaning. 
The  instrument  Is  all  that  there  Is  to  go  by, 
and  it  has  upon  its  face  the  essentials  of  a 
mortgage.  It  indicates  it  was  given  in  ref- 
erence to  an  indebtedness,  which  continued  to 
exist  after  Its  execution,— at  least  as  to  Schley 
continuing  for  a  time  to  have  the  right  to 
pay  it  off.  It  provides  for.  or  contemplates 
by  its  language,  the  continuance  of  the  right  of 
redemption  of  the  property  up  to  the  date 
limited.  It  was  prima  facie  a  mortgage,  and 
there  was  no  extrinsic  evidence  to  enforce  a 
different  construction.  McCamant  v.  Roberts, 
SO  Tex.  328,  15  S.  W.  680,  1054;  Walker  v. 
McDonald,  49  Tex.  462;  De  Bruhl  Maas, 
54  Tex.  464;  Eckford  v.  Berry.  87  Tex.  415, 
28  S.  W.  987.  We  ore  asked  to  render  judg- 


ment for  the  appellants,  but  there  may  be 
rights  under  the  Instrument  in  question 
(which  appears  to  have  been  recorded  when 
the  title  of  plaintiffs  accrued)  to  which  plain- 
tiffs' title  is  subject  Upon  this  matter  we 
express  no  opinion,  but  reverse  the  Judg- 
ment, and  remand  the  cause. 


SIMPSON  v.  TEXAS  TRAM  &  LUMBER  CO. 
(Court  of  Civil  Appeals  of  Texas.   May  24, 
1899.) 

APPEAL  —  JUDGMENT  —  CONTINUANCE  —  EX- 
CEPTION—DEMURRER— HUSBAND  AND  WIFE 
— BURDEN  OF  PROOF— EVIDENCE— REVIEW. 

1.  The  exception  noted  in  the  judgment  re- 
fusing a  continuance  will  not  supply  the  place  of 
a  proper  bill  of  exceptions. 

2.  A  party  amending  after  demurrer  sustained 
cannot  complain  of  the  sustaining  of  the  demur- 
rer. 

3.  Where  property  presumptively  community  is 
taken  on  execution  against  the  husband,  the  bur- 
den is  on  the  wife  to  prove  that  it  is  her  sepa- 
rate estate,  acquired  during  coverture. 

4.  Admission  of  evidence  will  not  be  reviewed 
where  it  is  not  shown  to  be  prejudicial. 

Appeal  from  district  court,  Aransas  coun- 
ty; M.  F.  Lowe,  Judge. 

Action  by  the  Texas  Tram  &  Lumber  Com- 
pany against  J.  B.  Simpson.  Judgment  for 
plaintiff,  and  Harriet  J.  Simpson  filed  claim. 
Judgment  for  plaintiff,  and  claimant  appeals. 
Affirmed. 

Jas.  B.  Simpson,  for  appellant  U.  F.  Short 
for  appellee. 

FLY,  J.  Personal  property  of  the  value  of 
$850  was  levied  upon  under  an  execution  in 
favor  of  appellee  and  against  J.  B.  Simpson; 
and  Harriet  J.  Simpson,  wife  of  J.  B.  Simp- 
son, filed  her  claimant's  oath  and  bond,  and 
took  the  property.  In  the  issues  tendered  by 
the  claimant  the  property  was  claimed  as  her 
separate  property,  acquired  by  her  while  a 
married  woman.  Judgment  was  rendered  in 
favor  of  appellee.  The  facts  justified  a  find- 
ing that  the  property  was  not  the  separate 
estate  of  Mrs.  Simpson. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  overruling  an  appli- 
cation for  a  continuance.  The  assignment 
cannot  be  considered,  for  the  reason  that  no 
bill  of  exceptions  was  reserved  to  the  action 
of  the  court.  The  exception  noted  in  the 
judgment  refusing  the  continuance  will  not 
supply  the  place  of  a  proper  bill  of  excep- 
tions. Campion  v.  Angler,  16  Tex.  93;  Har- 
rison v.  Cotton,  25  Tex.  54;  McMahan  v. 
Busby,  29  Tex.  195;  Railway  Co.  v.  Hardin, 
62  Tex.  367;  Phllipowaki  v.  Spencer,  63  Tex. 
604;  Railway  Co.  v.  Mallon,  65  Tex.  115; 
Waltes  v.  Osborne,  66  Tex.  648,  2  S.  W.  665. 

The  second,  third,  and  fourth  assignments 
of  error  complain  of  the  action  of  the  court 
In  sustaining  demurrers  to  certain  issues  ten- 
dered by  appellant.  After  the  demurrers 
were  sustained,  appellant  amended  the  issues 
to  meet  the  objections  contained  In  the  de- 
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murrer,  and  cannot,  therefore,  be  beard  to 
complain  of  the  action  of  the  court  If  she 
desired  to  insist  that  the  demurrers  should 
not  bare  been  sustained,  she  should  have 
stood  upon  her  rights,  and  have  refused  to 
amend.  Appellant  could  not  have  sustained 
any  injury  by  the  demurrers  being  sustained, 
because  in  her  amended  issues  Is  found  every- 
thing (and  much  more)  stated  In  the  original 
Issues  tendered;  the  pleadings  simply  being 
amplified  to  meet  the  objections  presented. 

The  personal  property  sued  for  was  claim- 
ed as  the  separate  estate  of  Mrs.  Simpson, 
acquired  during  her  coverture,  and  the  court 
properly  held  that  the  burden  rested  upon 
her  to  prove  that  it  -was  her  separate  prop- 
erty. It  does  not  matter  that  the  property 
may  have  been  taken  from  her  possession. 
When  it  appeared  that  she  claimed  property 
that  presumptively  was  community,  the  bur- 
den was  shifted  to  her.  Epperson  Jones, 
65  Tex.  425. 

If  the  testimony  whose  admission  is  com- 
plained of  in  the  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  as- 
signments was  improperly  admitted,  it  has 
not  been  made  to  appear  that  appellant  suf- 
fered injury  thereby,  and  she  presents  no 
cause  for  reversal.  None  of  the  assignments 
of  error  is  well  taken,  and  the  judgment  will 
be  affirmed. 


HARE     GRAYSON  COUNTY. 
(Court  of  Civil  Appeals  of  Texas.   May  17, 
1899.) 

COUNTY  ATTORNEYS — COMPENSATION— CON- 
STITUTIONAL LAW. 

1.  Under  Sayles'  Civ.  St.  arts.  2495c,  2495d, 
providing  that  county  attorneys  in  counties  that 
cast  7,500  votes  in  the  presidential  election  of 
1896  shall  receive  fees  amounting  to  $2,500  per 
annum,  and.  in  addition  thereto,  one-fourth  of 
the  excess  of  fees  collected  by  them,  and  requir- 
ing them  to  pay  to  the  county  treasurers  all  fees 
collected  in  excess  of  the  maximum  amount  al- 
lowed and  of  the  one-fourth  of  the  excess  of  such 
maximum  for  their  services,  and  for  the  services 
of  their  assistants,  the  attorneys  are  entitled  to 
$2,500  out  of  the  fees  collected  and  one-fourth 
the  fees  above  such  sum,  and  their  assistants  are 
to  be  paid  out  of  the  remainder,  and  the  balance 
paid  to  the  county  treasurers. 

2.  Sayles'  Civ.  St.  art.  2495c,  entitling  county 
attorneys  of  certain  counties  to  only  a  part  of 
the  fees  attached  to  their  office,  is  not  repugnant 
to  Const,  art.  5,  §  21,  providing  that  county  at- 
torneys shall  receive  as  compensation  only  such 
fees  as  may  be  prescribed  by  law. 

Appeal  from  Grayson  county  court;  J.  D. 
Woods,  Judge. 

Action  in  a  justice's  court  by  Silas  Hare, 
Jr.,  against  Grayson  county.  From  a  judg- 
ment for  defendant,  plaintiff  appealed  to  the 
county  court,  which  rendered  a  judgment  for 
defendant,  and  plaintiff  again  appeals.  Re- 
versed. 

Wolfe,  Hare  &  Semple,  for  appellant.  J.  F. 
Holt,  for  appellee. 

FLY,  J.   Appellant  the  county  attorney 
of  Grayson  county,  instituted  this  suit  In  the 
♦ 


justice's  court  to  recover  of  the  county  $165- 
12,  which  were  fees  paid  to  it  under  protest 
Judgments  were  rendered  In  the  justice's  and 
county  courts  against  appellant.  Appellant 
Is  the  county  attorney,  and,  although  the 
amount  of  fees  collected  by  him  did  not 
amount  to  more  than  enough  to  pay  him  the 
$2,500,  and  one-fourth  of  the  amount  over 
and  above  that  sum,  and  the  salaries  due  his 
assistants,  under  fear,  brought  about  by  an 
instruction  by  a  district  judge  to  the  grand 
Jury  to  Indict  him  for  retaining  one-fourth 
out  of  the  amount  remaining  after  paying  him 
the  sum  of  $2,500,  he  paid  over  the  $165.12 
which  he  seeks  to  recover  in  this  suit  The 
county  refused  to  pay  the  claim.  At  the 
special  session  of  the  legislature  in  1897  a 
fee  bill  was  passed,  in  which  it  was  pro- 
vided In  one  section  (article  2495c,  Sayles' 
Civ.  St)  that  in  counties  in  which  there  were 
cast  as  many  as  7,500  votes  at  the  presiden- 
tial election  of  1896  county  attorneys  should 
receive  fees  amounting  to  $2,500  per  annum, 
and,  in  addition  thereto,  one-fourth  of  the 
excess  of  the  fees  collected  by  him.  In  a 
succeeding  section  (article  2495a,  Id.)  it  is 
provided  that  "all  fees  collected  by  officers 
named  in  article  2495c  during  the  fiscal  year, 
in  excess  of  the  amount  allowed, 

and  of  one-fourth  of  the  excess  of  the  maxi- 
mum amount  allowed  for  their  services),  and 
for  the  services  of  their  deputies  or  assist- 
ants hereinafter  provided  for,  shall  be  paid 
to  the  county  treasurer  of  the  county  where 
the  excess  accrued."  These  provisions  of  the 
statute  were  by  the  trial  judge  held  to  mean 
that  the  county  attorney  was  entitled  first  to 
receive  out  of  the  fees  attached  to  the  office 
the  sum  of  $2,500,  and  then  one-fourth  of  the 
amount  remaining  after  paying  the  amounts 
due  his-  assistants.  We  conclude  that  this 
was  error.  We  think  It  Is  clear  from  the 
language  of  the  two  articles  above  cited  that 
the  county  attorney  should  receive  out  of  the 
fees,  first,  $2,500,  and.  second,  one-fourth  of 
the  amount  of  the  fees  over  and  above  the 
$2,500,  and  out  of  the  remainder  the  assist- 
ants should  be  paid  and.  If  there  was  still  any 
portion  of  the  fees  remaining,  the  same 
should  be  paid  to  the  county  treasurer.  The 
primary  object  of  the  law  was  to  provide 
remuneration  for  the  county  attorney  or  other 
principal  officer,  and,  secondarily,  for  the  pay 
of  the  assistants,  and,  if  any  excess  should 
then  remain,  that  It  should  go  Into  the  hands 
of  the  county  treasurer.  It  Is  provided  In 
section  21  of  article  5  of  the  state  constitution 
that  "county  attorneys  shall  receive  as  com- 
pensation only  such  fees,  commissions,  and 
perquisites  as  may  be  prescribed  by  law," 
and  it  Is  contended  that  articles  2495c  and 
2495d  are  in  violation  of  such  constitutional 
provision,  In  that  they  attempt  to  take  away 
the  fees,  commissions,  and  perquisites  that 
have  been  prescribed.  We  see  no  force  nor 
merit  in  this  contention.  The  legislature 
clearly  has  the  authority,  under  the  constitu- 
tion, to  fix  the  fees,  commissions,  and  p*r- 
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quisites  appertaining  to  the  office  of  county 
attorney,  and  repeal  laws  on  such  subject, 
and  enact  others.  This  Is  admitted  by  ap- 
pellant, and  he  does  not  Insist  that  he  has 
any  vested  right  In  fees  that  would  prevent 
legislation  In  connection  therewith.  If  the 
legislature  has  the  authority  to  fix  the 
amount  of  the  fees,  It  would  have  the  right 
to  say  that  only  a  portion  of  the  prescribed 
fees  should  be  received  by  an  officer,  for  It 
Is  not  prescribed  In  the  constitution  that  he 
shall  receive  all  the  fees,  commissions,  or 
perquisites  connected  with  the  office,  but  on- 
ly such  as  may  be  provided  for  by  law.  The 
Judgment  will  be  reversed,  and  Judgment  here 
rendered  that  appellant  recover  of  Grayson 
county  the  sum  of  $165.12  and  all  costs  of 
this  and  the  lower  courts. 


CITY  OF  LIBERTY  v.  PAUL  et  aU 
(Court  of  Civil  Appeals  of  Texas.    May  24, 
1899.) 

JUDGMENT— RES  JUDICATA. 
A  judgment  in  a  former  suit  between  the 
same  parties  concerning  the  land  in  controversy 
and  another  tract,  which  were  therein  treated  as 
one  tract,  and  which  recites  that  "the  law  and 
the  facts  are  for  defendant,"  and  that  he  "have 
and  recover"  certain  land  (describing  it),  which 
was  not  the  whole  of  the  tract  then  sued  for, 
but  which  was  the  tract  excluded  in  the  case 
at  bar,  is  not  an  adjudication  as  to  the  title  of 
the  land  in  controversy  in  the  case  at  bar. 

Appeal  from  district  court,  Liberty  county; 
L.  B.  Hlgbtower,  Judge. 

Suit  by  the  city  of  Liberty  against  Hender- 
son Paul  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

Stevens  &  Marshall,  for  appellant  Lanier, 
Kirby  &  Martin,  for  appellees. 

FLY,  J.  Appellant  instituted  this  suit 
against  Henderson  Paul,  J.  F.  Lanier,  W.  L. 
Douglass,  and  Jack  Mason  to  recover  100 
acres  of  land,  known  as  the  "Ferry  Lot,"  or 
"No.  6,"  save  and  except  20  acres,  described 
by  metes  and  bounds,  which  was  Inclosed  by 
said  Paul  on  February  28,  1894.  Appellees 
pleaded  a  general  denial  and  "Not  guilty." 
The  cause  was  tried  by  the  court,  and  Judg- 
ment rendered  for  appellees. 

The  following  facts  were  In  proof:  The 
land  In  controversy  in  this  suit  Is  a  part  of 
the  four  leagues  of  land  originally  granted 
by  the  republic  of  Texas  and  patented  to  the 
town  of  Liberty,  and  the  plaintiff  is  the  suc- 
cessor of  the  town  of  Liberty  by  virtue  of  Its 
adoption  of  the  Revised  Statutes  of  Texas 
for  the  Incorporation  of  cities.  On  the  15th 
day  of  August,  1893,  the  plaintiff  in  this 
cause  Sled  a  suit  in  the  district  court  of  Lib- 
erty county,  Tex.  (being  an  action  of  trespass 
to  try  title  against  the  defendant  Henderson 
Paul,  who  was  in  actual  possession),  for  the 

i  Rehearing  denied  June  14,  1899. 
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recovery  of,  and  to  try  title  to,  the  same  land 
sued  for  In  this  suit,  including  that  portion 
of  the  survey  excepted  In  the  petition  in  this 
cause.  The  defendant  In  said  suit  filed  his 
answer  In  said  cause,  wherein  he  pleaded 
"Not  guilty,"  and  the  statute  of  limitation  of 
10  years  against  the  plaintiff.  The  said  cause 
came  on  to  be  heard  by  the  district  court  of 
Liberty  county  at  a  regular  term  thereof,  on, 
to  wit,  the  28th  day  of  February,  1894,  before 
the  judge  thereof,  a  jury  having  been  waived; 
and  the  said  district  court,  after  hearing  all 
the  evidence  in  said  cause,  entered  up  a  Judg- 
ment in  substance  as  follows:  "The  court  Is 
of  the  opinion,  and  it  is  so  adjudged,  that  the 
law  and  the  facts  are  for  the  defendant  It 
Is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  the  defendant,  Henderson 
Paul,  do  have  and  recover  from  the  said 
plaintiff  all  that  portion  of  lot  (6)  six  In  the 
town  of  Liberty,  Liberty  county,  Texas, 
known  as  the  'Ferry  Lot,'  embraced  within 
the  bounds  of  his  lnclosure  of  fences,  and  in- 
cluding all  improvements,  and  being  a  portion 
of  one  of  the  leagues  originally  granted  to 
the  town  of  Liberty,  and  that  his  title  be 
quieted.  And  it  Is  further  adjudged  that  the 
plaintiff  pay  all  costs  in  due  course  of  the  ad- 
ministration of  Its  government,  and  that  the 
officers  of  court  and  defendant  have  all  legal 
process  to  collect  same."  On  the  1st  day  of 
May,  1894,  Henderson  Paul  and  his  wife, 
Lucretia  Paul,  who  bad  been  married  and  liv- 
ing together  as  husband  and  wife  for  over 
20  years,  conveyed  by  their  deed  of  convey- 
ance the  W.  %  of  the  tract  of  land  sued  for 
in  the  suit  first  mentioned,  and  In  this  suit 
to  the  defendants  J.  F.  Lanier  and  W.  L 
Douglass.  The  tract  of  land  described  in  the 
Judgment  in  the  former  suit  to  wit  "all  that 
portion  of  lot  Xo.  (6)  six  In  the  town  of  Lib- 
erty, county  of  Liberty,  Texas,  known  as  the 
'Ferry  Lot'  embraced  within  the  bounds  of 
his  lnclosure  or  fences,  and  including  all  Im- 
provements, and  being  a  portion  of  the  league 
of  land  originally  granted  to  the  town  of  Lib- 
erty," is  the  Identical  tract  of  land  which  is 
excepted  from  the  100  acres  sued  for  and  de- 
scribed in  the  plaintiff's  petition  In  this  cause. 
It  is  clear  that  there  was  no  adjudication  in 
the  first  suit  of  the  title  to  the  80  acres  of 
land  sued  for  in  this  case,  and,  the  testimony 
showing  that  the  title  to  the  land  was  in  the 
city  of  Liberty,  Judgment  should  have  been 
In  Its  favor.  The  Judgment  Is  reversed,  and 
Judgment  here  rendered  that  appellant  recov- 
er of  appellees  the  80  acres  of  land  sued  for, 
and  all  costs  of  this  and  the  lower  court 


STATE  v.  WOLFE. 
(Court  of  Civil  Appeals  of  Texas.    March  15, 

1899.) 

TAXATION— ASSESSOR— CLERK— FEES— DE- 
LINQUENT ASSESSMENT. 


arts. 


Under  Acts  1897,  §§  3.  9  (Sayles'  Civ.  St 
5232c,  5232i),  requiring  the  collector  to 
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prepare  a  delinquent  tax  record,  showing  the 
amount  of  taxes  assessed  against  each  owner 
and  returned  delinquent  for  each  year,  and  se- 
curing him  a  fee  of  $1  for  each  correct  assess- 
ment, and  securing  to  the  county  clerk  for  mak- 
ing out  and  recording  each  delinquent  assess- 
ment and  certifying  the  same,  and  noting  the 
same  on  the  delinquent  tax  record,  a  fee  of  (1, 
to  be  taxed  as  costs  against  the  land  in  each 
suit,  these  officers  are  entitled  to  a  fee  of  $1  each 
for  each  year  taxes  were  delinquent. 

Appeal  from  district  court,  Frio  county;  M. 
F.  Lowe,  Judge- 
Action  by  the  state  against  W.  P.  Wolfe. 
There  was  a  judgment  for  plaintiff  for  less 
than  the  relief  demanded,  and  It  appeals.  Re- 
versed. 

Magus  Smith,  R.  W.  Hudson,  and  Mason 
Maney,  for  the  State. 

XEILL,  J.  This  suit  was  brought  by  the 
state  to  recover  of  appellee  the  sum  of  5121.88, 
taxes  and  costs  due  by  appellee  on  a  certain 
tract  of  land,  situated  in  Frio  county,  for  the 
years  1884,  1885,  18SG,  1887,  1888,  1889,  and 
1S96  (seven  years  In  all),  and  to  foreclose  a  lien 
thereon  for  said  taxes.  The  case  was  tried 
without  a  jury,  and  judgment  was  rendered  In 
favor  of  appellant  for  only  $111.88,  from  which 
judgment  the  state  has  appealed. 

This  is  an  agreed  case,  and  so  much  of  the 
agreement  as  Is  pertinent  to  the  error  assigned 
is  as  follows:  "If  the  court  of  civil  appeals 
should  construe  sections  3,  4,  and  9  of  an  act 
to  amend  an  act  to  provide  for  the  collection  of 
taxes  heretofore  and  that  may  hereafter  be 
levied,  etc.  (pages  132,  136,  Acts  1897,  Gen. 
Laws  Tex.),  and  hold  that  under  the  provisions 
of  said  act  the  tax  collector  and  county  clerk 
are  allowed  as  costs  $1  each  for  each  year  that 
the  land  described  in  plaintiff's  petition  was 
delinquent  (the  years  1884,  1885,  1886,  1887, 
1888,  1889,  and  1896),  and  that  'each  correct 
assessment,'  as  used  In  section  9  of  said  act, 
means  the  assessment  of  each  of  said  years, 
and  does  not  mean  (the  correct  delinquent  rec- 
ord) to  embrace  all  the  years  from  1684  to 
1S95,  then  in  such  case  the  Judgment  of  the 
district  court  of  Frio  county  in  this  case  should 
be  reversed,  and  Judgment  rendered  for  plain- 
tiff for  $121.88;  otherwise  the  Judgment  on 
this  question  should  be  affirmed."  It  is  also 
agreed  that  all  the  facts  necessary  to  the  de- 
cision of  the  above  question  were  fully  proven 
by  the  evidence  In  the  case,  each  officer  having 
performed  all  the  duties  required  of  him  by 
the  terms  of  said  act 

Section  3  of  the  act  of  1897  (Sayleg'  Civ. 
St.  art  5232c)  provides  that  a  delinquent  tax 
record  shall  be  prepared  by  the  collector, 
"showing  when  the  lands  or  lots  were  reported 
delinquent  or  sold  to  the  state  for  taxes,  also 
the  name  of  the  owner  at  the  time  of  the  de- 
linquency, If  known,  the  number  of  acres,  the 
amount  of  taxes  due  when  first  gold,  and  the 
amount  of  taxes  assessed  against  each  owner 
thereon,  and  returned  delinquent  for  each 
year,"  etc.  "This  delinquent  tax  record  for 
each  county  shall  be  delivered  to  and  preserved 


by  the  county  clerk,  In  his  office,  and  the  com- 
missioners' court  shall  cause  a  duplicate  of 
same  to  be  sent  to  the  comptroller."  Section 
4  of  the  act  (Sayles'  Civ.  St  art  52324)  pro- 
vides that  "on  the  receipt  of  such  delinquent 
tax  record  *  *  *,  it  shall  be  the  duty  of 
the  county  clerk  of  each  of  the  counties  of  this 
state  respectively  to  certify  the  same  to  the 
commissioners'  court  for  examination  and  cor- 
rection, and  shall  thereafter  cause  the  same  to 
be  recorded  in  a  book,"  eta  Section  9  of  the 
act  (Sayles*  Civ.  St.  art  5232i)  provides  that 
"the  collector  of  taxes  for  preparing  the  delin- 
quent list  and  separating  the  property  previ- 
ously sold  to  the  state  from  that  reported  to 
be  sold  as  delinquent  for  a  preceding  year, 
and  certifying  the  same  to  the  commissioners' 
court,  shall  be  entitled  to  a  fee  of  $1.00  for 
each  correct  assessment  of  the  land  to  be  sold, 
said  fee  to  be  taxed  as  costs  against  the  delin- 
quent." It  provides  also  that  "the  county  clerk 
for  making  out  and  recording  the  data  of  each 
delinquent  assessment  and  for  certifying  the 
same  to  the  commissioners'  court  for  correc- 
tion and  for  noting  the  same  on  the  minutes 
of  the  commissioners'  court  and  for  certifying 
the  same  with  corrections  to  the  comptroller, 
and  noting  the  same  on  the  delinquent  tax  rec- 
ord, shall  receive  the  sum  of  $1.00  to  be  taxed 
as  costs  against  the  land  in  each  suit." 

The  collector.  In  making  out  the  first  delin- 
quent record  after  the  passage  of  the  act  can- 
not perform  the  duties  required  of  him  by  sec- 
tion 3  without  examining  the  assessment  rolls 
of  each  year  from  the  1st  day  of  January,  1885. 
down  to  the  time  of  the  last  assessment  made 
prior  to  the  date  of  bis  preparation  of  his  delin- 
quent list  for  it  is  from  such  rolls  he  must  as- 
certain the  amount  of  taxes  assessed  against 
the  owner  of  the  land  returned  delinquent  for 
each  year.  No  assessment  is  made  by  the  col- 
lector, but  the  delinquent  list  prepared  by  him 
must  show  the  amount  of  taxes  assessed 
against  each  owner;  and,  when  the  delinquent 
tax  record  is  made  out  his  compensation  for 
the  services  performed  by  him  is  determined 
on  the  number  of  correct  assessments  shown 
by  the  delinquent  list  of  the  land  to  be  sold,— 
It  being  $1  for  each  correct  assessment 
Hence,  the  greater  the  number  of  assessments, 
the  greater  the  work  to  be  performed  by  the 
collector,  and  the  greater  his  compensation. 
The  compensation  of  the  county  clerk  is  not 
by  said  act  made  to  depend  upon  the  number 
of  correct  assessments.  He  is  only  entitled  to 
receive  the  sum  of  $L  to  be  taxed  as  costs 
against  the  land  In  each  suit  for  all  the  serv- 
ices required  to  be  performed  by  him.  We 
therefore  hold  that  the  phrase  "each  correct  as- 
sessment" is  to  be  considered  only  in  deter- 
mining the  amount  of  the  collector's  fee,  and 
does  not  govern  or  determine  the  amount  of 
compensation  to  be  received  by  the  county 
clerk.  It  may  be  inferred  from  the  agreement 
that  a  correct  assessment  for  each  year  the 
land  was  delinquent  is  shown  by  the  delin- 
quent tax  record  prepared  by  the  collector. 
Assuming  that  this  Inference  is  correct  he  is 
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entitled  to  a  fee  of  $1,  to  be  taxed  as  cost*, 
for  each  year  the  taxes  were  so  shown  to  be 
delinquent  Aa  the  compensation  allowed  the 
county  clerk  to  be  taxed  as  costs  is  only  $1, 
and  that  of  the  collector  Is  $1  for  each  year  the 
taxes  were  by  the  delinquent  record  shown  to 
be  delinquent,  we  cannot  render  such  judg- 
ment as  is  provided  for  by  the  agreement. 
Bat  as  it  appears  that  the  collector  is  entitled 
to  a  fee  of  f  1  each  for  Ave  more  correct  assess- 
ments than  was  allowed  him,  the  judgment  of 
the  district  court  will  be  reversed,  and  judg- 
ment here  rendered  in  favor  of  appellant  for 
$116.88,  together  with  a  foreclosure  of  the  lien 
on  the  land  for  said  amount 

Neither  of  the  other  questions  submitted  by 
the  agreement  is  raised  by  an  assignment  of 
error  or  brief  of  the  appellee.  Such  questions 
will  therefore  not  be  considered.  Reversed 
and  rendered. 

On  Rehearing. 

(June  14,  1889.) 

PER  CURIAM.  We  have  concluded,  on  a 
re-examination  of  the  case,  that  the  clerk  is  en- 
titled, for  the  services  denned  in  section  8  of 
the  act  of  1897,  to  $1,  in  reference  to  each 
delinquent  assessment,  and  not  as  his  total 
compensation,  as  was  held  in  our  former  opin- 
ion. Therefore,  in  accordance  with  the  agree- 
ment the  judgment  of  the  district  court  is  re- 
versed, and  judgment  here  rendered  for  the 
sum  of  $121.88. 


KURTZMAN  v.  BLACK  WELL.  * 
(Court  of  Civil  Appeals  of  Texas.    May  4, 
1899.) 

SCHOOL  LANDS  —  SALE  -  VALIDATING  LOCA- 
TION— RESALE — CONSTITUTIONAL  LAW. 

1.  In  1892  land  in  L.  county,  surveyed  for 
school  fund  by  virtue  of  Confederate  scrip,  was 
Bold  by  the  state  to  T.,  without  actual  settle- 
ment, aa  isolated  public  lands,  under1  Laws  18S7, 
p.  83,  c.  99,  and  Laws  1889,  p.  50,  c.  56,  provid- 
ing for  sale  of  school  lands.  The  alternate  sur- 
vey for  the  owner  of  the  scrip  was  in  H.  coun- 
ty, and  had  been  patented.  Another  school  sur- 
vey, adjoining  T.'s  tract,  was  sold  in  1894.  Id 
1895  the  sale  to  T.  was  canceled  on  the  ground 
that  the  land  was  not  isolated  when  sold.  On 
May  25,  1897,  before  Laws  1897,  pp.  113.  160, 
validating  sales  of  isolated  sections,  took  effect, 
the  sale  to  T.  was  reinstated.  Neither  T.,  nor 
any  one  claiming  under  him,  settled  on  the  land. 
Held,  that  Laws  1897,  pp.  113,  1G0.  cured  the  de- 
fect in  the  original  location,  in  that  it  was  not 
located  contiguous  to  its  alternate,  and  validated 
the  sale  to  T. 

2.  A  sale  of  school-survey  land  by  the  state  to 
T.  in  1892  was  canceled  in  1895,  but  the  land 
was  never  placed  on  the  market  again.  Subse- 
quently in  the  same  year  J.  settled  on  it  and  ap- 
plied to  purchase  it,  but  his  application  was  re- 
jected, and  he  removed.  EM,  that  J.'s  settle- 
ment and  application  did  not  constitute  a  resale 
of  the  land,  within  the  meaning  of  Laws  1897, 

eh  113,  160,  validating  sale  of  certain  public 
nds. 

3.  In  1895  J.  settled  on  school-survey  land,  and 
applied  to  purchase  it  aa  an  actual  settler.  His 
application  was  rejected  on  the  ground  that  the 


i  Rehearing  denied. 


survey  was  invalid  because  not  contiguous  to  its 
alternate,  and  he  removed:  In  1890  K.  settled 
on  same  land.  In  December,  1897,  after  Laws 
1897,  pp.  113,  160,  validating  sales  of  isolated 
sections,  took  effect,  J.  relinquished  to  the  state, 
and  on  same  day  K.  applied  to  purchase  it  as  an 
actual  settler.  His  application  was  rejected  in 
April,  1898.  Held,  K7s  settlement  was  not  • 
purchase  of  the  land,  within  the  meaning  of 
Laws  1897. 

4.  Laws  1897,  pp.  113,  160,  validating  sales  of 
isolated  sections  of  public  lands,  do  not  cut  off 
rights  of  any  one  accruing  subsequent  to  sale 
sought  to  be  validated,  and  prior  to  its  passage. 

5.  Laws  1897,  pp.  113.  160,  validating  sales  of 
Isolated  sections  of  public  lands,  do  not  violate 
Const  art.  7,  f  4,  prohibiting  the  granting  of  re- 
lief to  purchasers  of  school  land. 

Appeal  from  district  court,  Liberty  county; 
L.  B.  Hlghtower,  Judge. 

Action  of  trespass  to  try  title  by  A  P. 
Blackwell  against  Charles  Kurtzman.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Stevens  &  Marshall,  for  appellant  M.  D. 
Rayburn  and  O.  H.  Pendarvls,  for  appellee. 

GARRETT,  0.  3.  This  was  an  action  of 
trespass  to  try  title  brought  by  A  P.  Black- 
well  against  Charles  Kurtzman  for  the  re- 
covery of  1,280  acres  of  land.  The  defend- 
ant pleaded  "Not  guilty."  There  was  a  trial 
by  the  court  without  a  jury,  and  judgment- 
was  rendered  in  favor  of  the  plaintiff. 

The  land  in  controversy  is  survey  No.  1,020, 
in  Liberty  county,  made  for  the  school  fund 
Jane  30,  1882,  by  virtue  of  Confederate  scrip- 
No.  791,  Issued  to  Medora  A.  Harris,  by  J.  N. 
Dark,  assignee.  The  alternate  survey  made 
for  the  owner  of  the  certificate  is  situated  In 
Hardin  county.  It  was  made  October  23, 
1891,  and  has  been  patented  to  the  assignee. 
The  two  surveys  are  not  contiguous  to  each 
other.  The  school  Burvey  in  controversy  was 
classified  and  appraised,  and  the  classifica- 
tion and  appraisement  were  approved  by  the 
commissioner  of  the  general  land  office,  and 
certified  by  him  to  the  county  clerk  of  Liber- 
ty county,  prior  l  to  December  7,  1892.  Con- 
tiguous to  and  adjoining  the  Medora  A.  Har- 
ris school  survey  on  the  north  lies  another 
school  survey,  which  then  belonged  to  the- 
state.  This  survey  was  sold  to  a  settler  De- 
cember 15,  1894,  and  the  survey  in  contro- 
versy then  became  Isolated  and  detached  from 
other  public  lands.  On  December  7,  1892,  the 
commissioner  of  the  general  land  office  sold 
the  survey  in  controversy  to  one  H.  F.  Thomp- 
son, uuder  the  provisions  of  section  22  of  the 
act  of  the  legislature  providing  for  the  sale 
and  lease  of  school  and  other  public  lands  ap- 
proved April  1,  1887,  and  the  amendment 
thereof  approved  April  8,  1889  (Laws  1887, 
p.  83,  c.  99,  and  Laws  1889.  p.  50,  c.  56),  as  de- 
tached and  Isolated  public  lands,  without  ac- 
tual settlement.  Thompson  complied  with  all 
the  requirements  of  the  law,  and  paid  interest, 
and  his  account  was  kept  in  good  standing 
on  the  books  of  the  land  office  until  January 
7,  1895,  when  the  commissioner  canceled  the 
sale  on  the  ground  that  the  survey  was  not 
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Isolated  and  detached  from  other  public  lands; 
but  afterwards,  on  May  25,  1887,  the  com- 
missioner reinstated  the  sale,  and  the  treas- 
urer accepted  payment  of  the  Interest  which 
had  accrued  in  the  meantime,  and  all  Inter- 
est has  been  fully  paid  up  to  the  time  of  the 
trial  below.  Neither  Thompson  nor  any  one 
claiming  under  him  ever  settled  upon  the 
land.  The  plaintiff  Is  the  owner  of  Thomp- 
son's Interest  In  the  survey,  by  mesne  con- 
veyances from  him.  On  January  10,  1885, 
one  E.  H.  Judd  settled  upon  the  north  half 
of  the  survey,  and  applied  to  purchase  the 
same  as  an  actual  settler.  His  application 
was  in  all  respects  In  conformity  with  the 
law,  but  the  commissioner  rejected  the  same 
on  June  5,  1885,  and  returned  the  money 
remitted  with  it,  on  the  ground  that  the  sur- 
vey was  invalid  because  It  was  not  located 
contiguous  to  its  alternate.  Judd  remained 
upon  the  land  until  some  time  In  August, 
1895,  when  he  removed  therefrom,  and  In  De- 
cember, 1897,  filed  In  the  general  land  office 
a  written  relinquishment  thereof  to  the  state. 
On  December  15,  1896,  the  defendant  Kurtz- 
man-  moved  upon  the  said  north  half  of  said 
survey,  and  has  ever  since  resided  thereon  as 
a  home,  using,  cultivating,  and  enjoying  the 
same.  In  December,  1897,  on  the  day  that 
Judd  filed  his  relinquishment  In  the  land  of- 
fice, Kurtzman  made  application  for  the  pur- 
chase of  the  land  as  an  actual  settler,  comply- 
ing with  the  law  In  all  respects;  but  the 
commissioner  rejected  his  application  on  the 

 day  of  April,  1898,  and  returned  to  him 

the  money  which  accompanied  the  same. 

After  the  sale  to  Thompson  it  was  decided 
by  the  supreme  court  that  the  surveys  made 
for  the  owner  of  a  certificate  and  for  the 
school  found  by  virtue  of  the  act  granting 
land  to  Confederate  soldiers  should  be  con- 
tiguous to  each  other,  and  that  a  separation 
of  the  surveys,  locating  them  In  different 
counties,  would  be  illegal.  Von  Rosenberg  v. 
Cuellar.  80  Tex.  249,  16  S.  W.  58.  And  in  a 
cause  decided  by  this  court,  in  which  the  su- 
preme court  refused  a  writ  of  error,  it  was 
held  that,  where  a  survey  of  public  school 
land  was  contiguous  to  another  survey  of 
public  land,  It  was  not  detached  and  isolated, 
within  the  meaning  of  the  law  above  referred 
to,  providing  for  the  sale  of  detached  and 
Isolated  .sections  without  actual  settlement, 
and  that  a  sale  such  as  was  made  in  this  case 
would  be  Invalid.  Cameron  v.  State,  7  Tex. 
Civ.  App.  85,  26  S.  W.  869.  The  separate 
location  of  the  surveys  made  by  virtue  of  the 
Confederate  scrip,  and  the  sales  by  the  com- 
missioner of  the  general  land  office  of  public 
lands  as  isolated  and  detached,  which,  under 
the  construction  of  the  courts,  were  not  isolat- 
ed and  detached,  were  subsequently  validat- 
ed by  Acts  25th  Leg.  (Gen.  Laws  1897,  p. 
113;  Id.  p.  160).  These  acts  went  Into  effect 
on  the  same  day,  to  wit,  90  days  after  ad- 
journment of  the  legislature,  which  occurred 
May  21,  1897.  The  law  validating  the  sales 
of  Isolated  and  detached  sections  purports 


to  validate  them  "where  the  original  sales 
have  not  been  canceled  and  the  lands  re- 
sold," and  they  were  "legalized  and  made 
valid  in  all  cases  where  such  sales  would  have 
been  valid  if  the  lands  so  sold  had  In  fact 
been  isolated  and  detached;  provided  that 
when  applications  have  been  made  for  the 
purchase  of  any  such  lands,  In  advance  of 
placing  the  same  on  the  market  again,  it  shall 
not  have  the  effect  of  a  sale  of  such  lands, 
nor  of  requiring  the  commissioner  of  the  gen- 
eral land  office  to  award  such  lands  to  such 
applicants." 

A  contention  of  the  defendant  is  that  the 
sale  to  Thompson  would  not  have  been  valid, 
although  the  survey  had  been  isolated  and 
detached  from  other  public  lands,  because  It 
had  been  located  apart  from  Its  alternate, 
and  therefore  did  not  come  within  the  terms 
of  the  act  validating  the  sale  as  of  an  Isolated 
and  detached  section.  The  meaning  of  the 
act,  however,  is  that  the  sale  should  have 
been  in  other  respects  valid  according  to  the 
law  under  which  It  was  made,  and  the  healing 
act  undertook  to  validate  that  defect  In  the 
sale,  without  reference  to  the  regularity  of 
the  location;  and,  when  the  healing  act  be- 
came a  law,  It  referred  back  to  the  original 
location,  and  prevented  all  possible  objection 
to  Its  validity.  Hence  the  act  validating  the 
sale  must  be  construed  as  though  the  two 
surveys  had  been  made  contiguous  to  each 
other,  as  required  by  law. 

Had  the  sale  to  Thompson  been  canceled, 
and  the  land  resold?  As  we  have  seen,  the 
commissioner  of  the  general  land  office  can- 
celed it  on  January  7, 1895,  on  the  ground  that 
the  survey  was  not  isolated  and  detached, 
but  the  land  was  never  placed  upon  the  mar- 
ket again,  and  was  never  resold.  Upon  the 
contrary,  the  sale  to  Thompson  was  reinstat- 
ed by  the  commissioner  as  soon  as  the  validat- 
ing acts  were  passed,  although  before  they 
nad  gone  into  effect  There  was  no  sale  to 
Judd,  because  at  the  time  of  his  application 
there  had  been  no  valid  location  and  survey 
of  the  land,  and  the  forwarding  of  his  applica- 
tion, and  the  remitting  of  the  money  required 
as  a  cash  payment,  was  not  the  acceptance 
of  any  offer  on  the  part  of  the  state  to  sell 
this  land,  which,  although  it  had  become 
detached  by  the  sale  of  the  contiguous  sec- 
tion, had  not  been  located  in  compliance  with 
the  law;  and  the  commissioner  was  right  in 
rejecting  the  application  on  that  account. 
Judd  also  abandoned  the  land  a  few  months 
after  his  settlement,— long  before  the  validat- 
ing act  was  passed,— and  finally  relinquished 
whatever  interest  he  had  to  the  state,  but  he 
had  acquired  no  interest.  The  defendant  set- 
tled upon  the  land  In  December,  1896,  but 
made  no  application  for  the  purchase  thereof 
until  December,  1897,— long  after  the  validat- 
ing acts  had  gone  Into  effect.  His'  settlement 
was  not  a  purchase  of  the  land,  and  there  was 
nothing  to  prevent  the  application  of  the  law 
to  the  sale  made  to  Thompson. 

There  can  be  no  objection  to  the  consti- 
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tutionality  of  the  law.  Its  effect  Is  not  to 
cut  off  the  rights  of  any  one  accruing  subse- 
quent to  the  sale  sought  to  be  validated,  and 
prior  to  Its  passage.  Nor  is  it  in  contraven- 
tion of  article  7,  $  4,  of  the  constitution,  pro- 
hibiting the  legislature  from  granting  relief 
to  the  purchasers  of  school  land.  To  the  con- 
trary, the  law  confirmed  the  sale,  and  re- 
quired the  purchaser  to  complete  his  contract. 

We  do  not  deem  it  necessary  to  notice  any  of 
the  other  assignments  of  error  presented  in 
the  brief  of  the  appellant.  The  Judgment  of 
the  court  below  will  be  affirmed.  Affirmed. 


NATIONAL  BANK  OF  DANGERFIELD  v. 
RAGLAND. 
(Court  of  Civil  Appeals  of  Texas.    May  17, 
1899.) 

JURORS  —  COMPETENCY  —  RELATIONSHIP  TO 
PARTIES  —  USURY  —  EVIDENCE — ACTION 
FOR  PENALTY— LIMITATIONS— TRIAL. 

1.  In  a  suit  against  a  bank  to  recover  usurious 
Interest  paid  to  it,  it  is  not  an  abuse  of  discre- 
tion to  sustain  a  challenge  for  cause  to  jurors 
related  to  stockholders  of  the  bank  within  the 
third  degree  of  consanguinity,  under  Rev.  St 
art.  3207,  defining  a  challenge  for  cause  as  an 
objection  disqualifying  the  juror  in  the  opinion  of 
the  court. 

2.  Where  the  alleged  usury  consisted  in  adding 
the  usurious  interest  to  the  note,  which  has  been 
paid,  parol  testimony  is  admissible  to  show  the 
amount  of  interest  included  in  the  note. 

3.  Defendant  cannot  complain  of  the  refusal 
to  withdraw  from  the  jury  an  itemised  statement 
of  plaintiffs  claims,  which,  on  retiring  to  deliber- 
ate, they  took  with  them,  with  his  consent. 

4.  An  action  against  a  national  bank  to  re- 
cover double  the  amount  of  usurious  Interest  paid 
to  it  may  be  brought  within  two  years  after  the 
payment  of  such  interest,  under  Rev.  St.  U.  S.  § 
5198,  making  national  banks  taking  usurious  in- 
terest liable  for  double  the  amount  of  such  inter- 
est, and  requiring  an  action  to  be  brought  within 
two  years  from  the  time  of  the  occurrence  of 
usurious  transaction. 

Appeal  from  district  court,  Morris  county; 
J.  M.  Talbot,  Judge. 

Action  by  G.  W.  Raglaud  against  the  Na- 
tional Bank  of  Dangerfleld.  There  was  a 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  M.  Moore,  for  appellant  Sbeppard, 
Jones  &  Bolin,  for  appellee. 

FLY,  J.  Appellee  instituted  this  suit  to 
recover  of  appellant  the  penalty  provided  by 
statute,  amounting  to  $567.34,  on  account  of 
usurious  interest  demanded  and  received  by 
it  from  appellee.  The  cause  was  tried  by 
Jury,  being  submitted  on  special  Issues,  and 
on  the  answers  judgment  was  rendered  for 
$252.05. 

Two  Jurors,  who  were  related  in  the  third 
degree  by  consanguinity  to  stockholders  In 
the  bank,  were  challenged  for  cause  by  appel- 
lee, and  the  challenges  sustained  by  the  court, 
and  appellant  complains  of  that  action.  The 
statute  gives  wide  discretion  to  the  trial 
Judge  In  connection  with  challenges  for  cause, 
not  confining  him  to  any  specified  cause,  bat 


authorizes  challenges  for  any  cause  "which, 
in  the  opinion  of  the  court,  renders  him  an 
unfit  person  to  sit  on  the  jury,"  and  a  judg- 
ment will  not  be  reversed  without  it  should 
appear  that  the  discretion  has  been  abused 
and  the  party  complaining  injured  thereby. 
Rev.  St.  art  3207;  Couts  v.  Neer,  70  Tex.  468, 
9  S.  W.  40.  O.  M.  Walls,  one  of  the  rejected 
jurors,  was  a  half-brother  to  W.  B.  Womack, 
a  large  stockholder  in  the  bank,  and  the  other 
rejected  juror  was  the  father  of  another  of 
the  stockholders.  We  think  the  court  did 
not  abuse  the  discretion  intrusted  to  it  by 
statute,  and  no  attempt  is  made  to  show  that 
appellant  was  deprived  of  a  fair  trial  by  the 
rejection  of  the  Jurors. 

There  is  no  merit  In  the  second  assignment 
of  error,  which  is  to  the  effect  that  appellant 
should  not  have  been  allowed  to  state  that 
he  agreed  to  pay  12  per  cent  interest  on  the 
note.  The  first  note  was  given  for  $380, 
payable  in  12  months,  when  appellant  ob- 
tained only  $348,  and  appellant  was  properly 
allowed  to  state  that  $42,  which  was  more 
than  12  per  cent,  was  added  In  the  note  as 
interest  for  the  12  months.  Appellee  swore 
that  he  had  paid  all  the  different  notes  given 
which  Included  usurious  interest,  as  did  the 
one  above  mentioned,  and  there  can  be  no 
force  in  the  contention  that  be  should  not 
have  been  allowed  to  testify  as  to  what  he 
contracted  to  pay,  but  as  to  what  he  paid. 
An  explanation  of  the  contract  was  necessary 
to  show  what  usurious  interest  he  had  paid. 

A  statement  of  the  various  sums  of  money 
which  had  been  loaned  by  appellant  to  ap- 
pellee, with  the  date  of  each  loan,  when  it  be- 
came due,  rate  of  interest,  etc.,  was  prepared 
and  testified  to  by  appellee,  and,  after  the 
Jury  had  retired,  they  requested  the  court  to 
allow  them  to  have  the  statement.  With  the 
consent  of  the  attorneys  of  both  parties,  the 
statement  was  delivered  to  the  Jury.  After- 
wards appellant  sought  to  have  the  state- 
ment withdrawn,  but  the  court  would  not  per- 
mit it.  Appellant  perhaps  had  the.  right  to 
have  the  statement  excluded  from  the  jury, 
but  having  consented  to  let  the  Jury  have  it, 
it  cannot  complain  that  the  court  would  not 
permit  It  to  have  it  recalled. 

The  facts  do  not  bear  out  the  assertion 
that  the  usurious  interest,  or  any  part  there- 
of, was  paid  more  than  two  years  before  the 
suit  was  instituted.  The  statute  did  not  be- 
gin to  run  until  the  usurious  interest  was 
paid.  Rev.  St  art  3106;  Stont  v.  Bank,  69 
Tex.  385,  8  S.  W.  808.  The  other  assign- 
ments are  not  well  taken.  The  Judgment  Is 
affirmed. 

On  Motion  for  Rehearing. 

(June  14,  1899.) 

It  is  urged  by  appellant  that  It  being  a  na- 
tional bank,  is  entitled  to  have  the  laws  of 
the  United  States  fixing  limitations  of  suits 
for  usurious  interest  applied  to  it  and  that 
limitation  by  those  laws  begins  at  the  date 
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of  the  "usurious  transaction,"  and  not,  aa 
provided  by  the  laws  of  Texas,  from  the  day 
of  payment  of  the  usurious  interest.  It  may 
be  admitted  that  the  proposition  Is  a  correct 
-one,  and  still  there  would  be  no  ground  pre- 
sented for  a  rehearing;  for  it  is  well  estab- 
lished that  under  section  5198.  Rev.  St  U.  S., 
Invoked  by  appellant,  the  right  of  action  ac- 
crues when  the  usury  is  paid,  and  that  limita- 
tion begins  to  run  from  that  date.  Webb, 
Usury,  8  525.  and  authorities  cited.  The  mo- 
tion for  rehearing  Is  overruled. 


<JULF,  a  A  S.  P.  RY.  CO.  v.  MITCHELL 
et  al. 

(Court  of  Civil  Appeals  of  Texas.  June  14, 

1899.) 

■WRIT  OF  ERROR — FAILURE  TO  FILE  BRIEF — 
STATEMENT  OF  FACTS— PARTIES  DEFEND- 
ANT— WITNESSES — CONTRADICTION  OF  ONE'S 
OWN  WITNESS. 

1.  A  writ  of  error  will  not  be  dismissed  for 
failure  of  the  plaintiff  in  error  to  file  his  brief  in 
the  trial  court  five  days  before  filing  the  tran- 
script in  the  appellate  court,  where  defendant 
in  error  has  filed  a  brief  answering  all  the  assign- 
ments of  error,  and  the  failure  to  file  the  brief 
did  not  delay  the  submission  of  the  cause. 

2.  Where  a  litigant  has  transferred  an  inter- 
est in  his  cause  of  action,  and  the  court,  after  a 
recovery  thereon,  approves  the  transfer,  and  di- 
rects the  judgment  recovered  to  be  paid  to  the 
transferees  to  the  extent  of  their  interest,  the 
Utter  are  proper  parties  defendant  to  a  writ  of 
error  to  review  the  judgment. 

3.  A  statement  of  facts  on  error  will  not  be 
•stricken  as  unnecessarily  voluminous  where  the 
prevailing  party  refuses  to  agree  to  a  shorter 
statement,  which  plaintiff  in  error  tenders  him. 

4.  Where  a  witness  has  testified  that  he  is 
getting  a  certain  rate  per  diem  for  testifying, 
which  is  in  excess  of  his  reasonable  compensa- 
tion for  expenses  and  loss  of  time,  evidence  that 
defendant,  for  whom  he  is  testifying,  has  only 
agreed  to  pay  his  expenses,  and  the  reasonable 
value  of  his  time,  not  exceeding  the  amount  he 
could  have  made  hi  his  usual  business,  is  admissi- 
ble. 

5.  Such  evidence  is  not  objectionable  as  tend- 
ing to  impeach  defendant's  own  witness. 

Error  from  district  court,  McLennan  coun- 
ty; Sam  R.  Scott,  Judge. 

Action  by  Thomas  S.  Mitchell  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

■Sanford  &  Lee.  J.  W.  Terry,  and  Chas.  K. 
Lee,  for  plaintiff  In  error.  T.  A.  Blair  and 
D.  A.  KeUey,  for  defendants  In  error. 

KEY,  J.  This  is  a  damage  suit  for  personal 
Injuries,  Mitchell  was  the  plaintiff,  and  re- 
covered a  judgment  for  $1,500.  Several  mo- 
tions have  been  submitted  in  connection  with 
the  submission  of  the  main  case,  and  these 
-will  be  first  considered. 

The  first  motion  is  to  dismiss  the  writ  of 
error  because  the  brief  of  the  plaintiff  in  er- 
ror was  not  filed  in  the  court  below  five  days 
before  the  transcript  was  filed  in  this  court, 
as  required  by  the  rules.  The  brief  was  not 
41ed  within  the  time  prescribed,  but  as  the 


defendants  in  error  have  filed  a  brief  in  this 
court  answering  all  the  assignments  of  error, 
and  the  failure  of  the  railway  company  to  file 
its  brief  in  the  court  below  within  the  proper 
time  has  not  resulted  in  delaying  the  submis- 
sion of  the  case,  the  motion  to  dismiss  will  be 
overruled. 

The  plaintiff  transferred  one-half  of  bis 
cause  of  action  to  his  attorneys,  T.  A.  Blair 
and  D.  A.  Kelley,  and,  after  the  judgment  was 
rendered,  the  court  made  an  order  approving 
said  transfer,  and  directing  that  $750  of  the 
judgment  recovered  by  the  plaintiff  be  paid 
to  Blair  and  Kelley.  In  suing  out  the  writ 
of  error,  the  railway  company  made  Blair 
and  Kelley  parties  defendant,  and  they  ob- 
jected to  this,  and  filed  a  motion  to  dismiss 
the  writ  of  error  as  against  them.  We  think 
they  occupy  substantially  the  position  of  par- 
ties to  the  suit,  and  were  properly  made  de- 
fendants In  the  writ  of  error,  and  their  mo- 
tion to  dismiss  will  be  overruled. 

The  third  motion  Is  to  strike  out  the  state- 
ment of  facts  upon  the  ground  that  It  is  a 
copy  of  the  stenographer's  notes,  and  unneces- 
sarily voluminous.  The  first  charge  does  not 
appear  to  be  sustained.  As  a  general  thing, 
the  testimony  of  the  witnesses  Is  stated  In 
narrative  form,  though  in  some  instances 
questions  and  answers  are  inserted;  but  in 
these  instances  this  appears  to  have  been 
necessary  to  a  proper  understanding  of  the 
testimony.  The  statement  of  facts  could 
properly  have  been  curtailed,  and  It  is  shown 
by  the  verified  response  to  the  motion  to 
strike  out  that  counsel  for  the  railway  com- 
pany tendered  to  counsel  for  the  other  side  a 
much  shorter  statement  of  fact,  to  which  the 
latter  refused  to  agree.  Under  these  circum- 
stances we  do  not  think  the  motion  to  strike 
out  should  prevail,  and  it  will  be  overruled. 

We  have  duly  considered  the  questions  up- 
on which  a  reversal  Is  sought,  and  find  but 
one  Just  ground  of  complaint  The  plaintiff's 
case  rested  upon  the  theory  that  while  cross- 
ing the  railroad  track  at  a  street  in  the  town 
of  Temple  he  was  run  upon  and  Injured  by  a 
moving  train,  the  employes  In  charge  of 
which  were  guilty  of  negligence  In  falling  to 
give  the  required  signals.  The  theory  of  the 
defense  was  that  the  plaintiff  attempted  to 
board  a  moving  train  for  the  purpose  of  steal- 
ing a  ride,  and  fell  from  the  same  In  such  po- 
sition that  a  car  wheel  ran  over  his  foot  and 
caused  the  injury  complained  of.  Luke  Hart 
a  witness  for  the  railway  company,  testified 
that  he  was  near  by  at  the  time  of  the  acci- 
dent; saw  the  plaintiff  attempt  to  get  on  the 
train,  and  fall  therefrom.  On  cross-examina- 
tion this  witness  used  this  language:  "I 
came  over  to  Waco  because  I  wanted  to  come. 
I  was  not  subpoenaed.  They  pay  me  about 
$900  a  day  to  come  over  here  and  testify,  and 
I  was  to  have  that  $900  a  day  for  365  days. 
Why,  I'll  tell  you,  there  ain't  no  use  tat  going 
over  all  that  kind  of  business.  I  don't  think 
I  would  sell  myself."  After  this  witness  left 
the  stand,  counsel  for  the  railway  company 
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offered  to  prove  by  J.  W.  Evans,  the  com- 
pany's claim  agent,  m  substance,  that  the 
company  had  agreed  with  the  -witness  Hart 
that  if  he  would  attend  the  trial  as  a  witness 
the  company  would  pay  hi  9  expenses,  and  the 
reasonable  value  of  his  time,  not  to  exceed 
what  he  could  have  made  in  his  usnal  busi- 
ness. This  testimony  was  objected  to  as  im- 
material, and  the  court  sustained  the  objec- 
tion. In  granting  the  bill  of  exception,  the 
Judge  made  the  explanation  that  the  company 
failed  to  ask  Luke  Hart  what  he  meant  by 
stating  that  he  was  getting  $900  per  day  for 
365  days  in  the  year  for  testifying  In  the  case, 
but  we  do  not  see  how  this  explanation  Jus- 
tifies the  exclusion  of  the  testimony.  Hart 
was  a  material  witness  for  the  company,  and, 
if  he  was  to  receive  from  the  company  more 
than  his  expenses  and  reasonable  compensa- 
tion for  loss  of  time  in  attending  court,  the 
jury  might  well  believe  that  he  was  a  bought 
witness,  and  unworthy  of  credit.  Therefore 
his  statement  that  he  was  to  receive  $900  a 
day,  while  too  extravagant  for  entire  cre- 
dence, may  have  impressed  the  jury  with  the 
idea  that  be  was  to  receive  more  than  an 
honest  witness,  desiring  to  tell  the  truth, 
shonld  receive;  and  not  only  tended  to  break 
down  his  credibility  as  a  witness,  hut  also  to 
place  the  railway  company  before  the  Jury 
in  the  attitude  of  attempting,  by  an  improper 
use  of  money,  to  defeat  the  plaintiff's  case  by 
false  testimony.  Hence  It  was  very  import-, 
ant  to  the  company  to  show,  if  It  could,  that 
Hart  wad  not  to  be  paid  more  than  his  ex- 
penses and  a  reasonable  compensation  for  his 
time,  thereby  bolstering  him  as  a  witness,  and 
relieving  Itself  from  the  suspicion  of  using 
nnfair  and  dishonest  means  to  defeat  the 
plaintiff's  salt.  The  excluded  evidence  of  the 
witness  Evans  was  not  offered  for  the  pur- 
pose of  explaining  what  Hart  meant  by  hi* 
statement  that  he  was  getting  $900  per  day 
as  a  witness,  as  the  trial  court  seems  to  have 
regarded  it,  but  for  the  purpose  of  showing 
that  such  was  not  the  fact;  and  this  it  had 
the  right  to  do  by  the  testimony  of  Evans  or 
any  other  witness  cognizant  of  the  fact. 
Evans'  testimony  was  not  objected  to  on  the 
ground  that  the  company  was  attempting  to 
Impeach  its  own  witness,  nor  was  it  subject 
to  that  objection.  On  this  subject  a  standard 
text-book  states  the  rule  in  these  words:  "In 
this  country,  while  a  party  cannot  ordinarily 
discredit  his  own  witness,  his  right  to  prove 
facts  inconsistent  with  those  stated  by  such 
witness  Is  unquestioned,  even  though  this  dis- 
credit the  witness  materially."  1  Whart.  Ev. 
§  549.  In  criminal  cases  this  is  expressly  au- 
thorized by  statute.  Code  Cr.  Proc.  art.  795. 
And  though  this  statute  does  not,  in  terms, 
apply  to  civil  procedure,  the  rule  should  be 
the  same  in  both  civil  and  criminal  cases,  un- 
less cogent  reasons  for  a  distinction  can  be 
given.  We  know  of  no  such  reasons,  but,  on 
the  contrary,  we  believe  that  the  common  law 
is  in  harmony  with  the  statute.  The  testi- 
mony referred  to  was  admissible,  and,  as  it 


was  of  vital  Importance  to  the  company,  the 
ruling  of  the  court  excluding  it  was  reversible 
error.  On  the  other  questions  presented  in 
the  briefs  we  rule  against  the  railway  com- 
pany. Judgment  reversed,  and  cause  re- 
manded. 


KAY  v.  HATHAWAY. 
(Court  of  Civil  Appeals  of  Texas.   June  14, 
1899.) 

TRESPASS  TO  TRY  TITLE — SETTLEMENT  OF 
EQUITIES — JURISDICTION —  HOME- 
STEAD— DEFENSES. 

L  The  court  can,  in  an  action  of  trespass- to  try 
title,  determine  and  settle  an  indebtedness  grow- 
ing out  of  defendant's  building  a  house  on  the 
land,  though  the  amount  is  not  within  the  court's 
jurisdiction,  since  the  court  ean  settle  in  such 
an  action  ail  the  equities  between  the  parties. 

2.  Where  a  house  was  built  by  defendant  on 
plaintiffs  land  under  an  agreement  that  it  should 
remain  there  until  the  former  paid  an  indebted- 
ness for  which  plaintiff  was  his  surety,  after 
which  he  was  to  remove  it,  defendant  cannot 
defeat  plaintiffs  right  to  possession,  after  a  re- 
fusal to  pay  the  indebtedness,  by  asserting  a 
claim  of  homestead,  since  plaintiff's  right  is 
similar  to  that  of  a  vendor,  and  a  homestead 
right  will  not  defeat  a  vendors  claim. 

Appeal  from  district  court,  Robertson 
county;  W.  6.  Taliaferro,  Judge. 

Trespass  to  try  title  by  A  U.  Hathaway 
against  E.  C.  Kay.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Simmons  &  Crawford,  for  appellant  J.  D. 
Qann,  for  appellee. 

KEY,  J.  Appellee  sued  appellant  in  tres- 
pass to  try  title.  Appellant's  answer,  among 
other  things,  includes  a  special  plea,  setting 
up  a  verbal  agreement  to  the  effect  that  ap- 
pellant was  to  have  the  right  to  erect  a  dwell- 
ing house  on  the  land  in  question,  use  and 
occupy  the  same  as  a  home,  and  be  permitted 
to  remove  the  house  from  the  land;  that,  in 
pursuance  of  said  agreement,  he  built  a 
bouse  on  the  land,  of  the  value  of  $325,  which 
he  has  ever  since  used  as  a  home  for  him- 
self and  family.  He  also  alleged  that  he  was 
about  to  remove  the  house  from  the  land  at 
the  rime  the  plaintiff  brought  his  suit,  and 
prevented  him  by  a  writ  of  sequestration 
from  accomplishing  that  purpose.  The  plain- 
tiff, by  supplemental  petition,  admitted  that 
the  defendant  built  the  house  on  the  plain- 
tiffs land  under  a  verbal  agreement  between 
them,  but  denied  that  it  cost  over  $185,  and 
denied  that  defendant  had  the  right  to  re- 
move the  house  from  the  land,  and  set  up  as 
part  of*  the  agreement  by  which  the  house 
was  to  be  built  that  plaintiff,  as  surety  for 
the  defendant,  had  signed  a  note  for  $232.85. 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum,  and  that  it  was  agreed  that  the 
house  to  be  built  by  defendant  on  the  plain- 
tiff's land  was  to  be  the  plaintiffs  property 
until  the  defendant  should  pay  off  the  note 
referred  to;  charged  that  the  defendant  had 
failed  to  pay  the  note,  except  the  sum  of  $50, 
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and  that  the  plaintiff  had  paid  the  same, 
amounting  to  $273.55.  The  plea  further 
averred  that  the  bouse  was  a  fixture  on  the 
land,  denied  the  defendant's  right  to  remove 
It,  but  admitted  that  he  was  entitled  to  pay 
for  the  material  and  necessary  labor  furnish- 
ed by  him  In  building  the  bouse;  claiming, 
however,  that  the  $273.55  paid  by  the  plain- 
tiff as  surety  for  the  defendant  should  be  off- 
set against  the  defendant's  right  to  recover 
for  material  and  labor.  The  plea  further 
charged  that  the  defendant  was  wholly  In- 
solvent The  defendant  filed  a  supplemental 
answer  excepting  to  the  plaintiff's  supple- 
mental petition,  denying  the  averments  there- 
in, and  pleading  as  an  offset  an  account 
against  the  plaintiff.  The  trial  judge  filed  the 
following  conclusions  of  fact  and  law: 

"Conclusions  of  fact:  The  defendant  built 
a  house  on  plaintiff's  land  under  a  verbal 
agreement  between  them  that  he  (defendant) 
was  to  have  possession  of  the  premises  for 
five  years,  free  of  rent;  that  said  house  was 
to  remain  on  plaintiff's  land  until  defendant's 
indebtedness  to  Mitchell  Bros.  &  Dechered,  for 
which  plaintiff  had  gone  security,  was  paid 
by  defendant,  after  which  he  should  have  the 
right  to  remove  the  same  at  any  time;  that 
such  Indebtedness  has  not  been  paid  by  de- 
fendant; that  defendant,  when  this  suit  was 
brought,  was  in  possession  of  said  premises, 
and  has  been  for  more  than  one  year,  and 
had  refused  to  pay  such  Indebtedness,  or  to 
give  up  the  possession  of  said  house,  and 
the  said  indebtedness  had  been  paid  by  plain- 
tiff, and  defendant  was  about  to  remove  the 
house;  that  defendant  was  a  married  man, 
and  occupied  the  premises  as  a  homestead, 
and  had  no  other  homestead. 

"Conclusions  of  law:  That  the  contract 
between  the  parties,  not  being  in  writing, 
was  In  contravention  of  the  statute  of  frauds, 
and  the  defendant,  more  than  one  year  hav- 
ing elapsed,  was,  at  the  time  this  suit  was 
brought,  a  tenant  at  will  of  plaintiff's;  that 
plaintiff  Is  entitled  to  the  possession  of  the 
premises,  sad  to  hold  said  house  until  the 
indebtedness  due  by  defendant  to  Mitchell 
Bros.  &  Dechered  is  settled;  that  when  the 
same  Is  settled,  the  defendant  Is  entitled  to 
remove  said  house;  that  the  adjustment  of 
the  amount  of  such  Indebtedness,  and  the 
foreclosure  of  any  lien  that  plaintiff  may 
have  on  said  house,  cannot  be  considered  and 
disposed  of  in  this  action." 

Judgment  was  rendered  in  pursuance  of 
these  findings,  and  the  defendant  has  appeal- 
ed. 

The  third  assignment  of  error  is  addressed 
to  the  action  of  the  court  In  refusing  to  deter- 
mine the  amount  of  appellant's  indebtedness 
to  Mitchell  Bros.  &  Dechered,  for  which 
amount  appellee  had  become  surety,  and  we 
sustain  this  assignment,  and  reverse  the 
judgment.  The  pleadings  raised  this  issue. 
The  parties  submitted  testimony  in  reference 
thereto,  and  the  judgment  of  the  court 
awards  both  the  land  and  the  house  to  the 


plaintiff,  granting  the  defendant  permission 
to  remove  the  house  after  he  has  paid  off 
the  amount  of  said  Indebtedness.  The  court 
below  appears  to  have  entertained  the  opin- 
ion that  it  had  no  jurisdiction  to  determine 
the  amount  of  such  indebtedness.  In  this 
respect  we  think  the  court  erred.  The  court 
had  jurisdiction  of  the  suit,  because  It  was 
an  action  of  trespass  to  try  title;  and  under 
our  blended  system  of  law  and  equity  it  had 
jurisdiction  to  determine  and  settle  in  the 
one  action  the  defendant's  equities  growing 
out  of  his  building  a  house  on  the  plaintiff's 
land;  and  If  the  agreement  was,  as  found  by 
the  court,  and  supported  by  testimony,  that 
the  defendant  should  have  the  right  to  re- 
move the  house  upon  payment  of  the  debt 
for  which  the  plaintiff  was  his  surety,  the 
court  had  jurisdiction  to  determine  the 
amount  of  such  debt,  and  definitely  settle  the 
rights  of  the  parties,  although  the  amount 
of  the  Indebtedness  was  alleged  to  be  less 
than  $500.  By  another  assignment,  appel- 
lant contends  that  the  house  was  bis  home- 
stead, and  therefore  not  subject  to  the  pay- 
ment of  the  claim  asserted  by  appellee.  In 
the  absence  of  an  agreement  for  its  removal, 
when  a  house  is  erected  it  becomes  a  fixture 
and  part  of  the  realty,  and  belongs  to  the 
owner  of  the  land.  According  to  the  findings 
of  fact  In  this  case,  the  house  was  built  un- 
der an  agreement  that  It  should  remain  on 
.the  land  until  appellant  paid  the  indebted- 
ness for  which  appellee  was  surety,  after 
which  he  should  have  the  right  to  remove  the 
house.  We  are  of  the  opinion  that  the  home- 
stead right  cannot  be  asserted  for  the  pur- 
pose of  defeating  this  agreement  The  sub- 
stance of  the  contract  was  that  unless  appel- 
lant discharged  said  debt  the  house  should 
remain  a  fixture  upon  the  land,  and  belong  to 
appellee.  Under  this  contract  appellee's 
rights  are  similar  to  the  rights  of  a  vendor; 
and  It  Is  well  settled  that  the  homestead 
right  will  not  defeat  the  claim  of  a  vendor 
for  his  purchase  money.  Appellee  had  the 
right  to  dictate  the  terms  upon  which  appel- 
lant would  be  permitted  to  build  a  house  up- 
on appellee's  land,  and  It  would  be  unjust  to 
subordinate  this  right  to  appellant's  claim  of 
homestead.  On  this  question,  and  all  others 
except  the  one  presented  by  the  third  assign- 
ment we  rule  against  appellant  For  the  er- 
ror pointed  out  the  judgment  Is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


BATLA  et  al.  v.  BATLA  et  al. 
(Court  of  Civil  Appeals  of  Texas.   May  17, 

1899.) 

HUSBAND  AND  WIFE— MUTUAL  SEPARATION— 
DIVISION  OP  COMMUNITY  PROPERTY— 
8UB8BQUENT  COHABITATION. 

1.  Where  a  husband  and  wife  actually  sepa- 
rate, Intending  that  the  separation  shall  be  per- 
manent a  division  of  their  community  properly 
made  to  separate  their  interests  and  give  to 
each  one-half,  if  fairly  consummated,  is  effectual. 
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and  what  mch  thus  obtains  becomes  his  or  her 
separate  property. 

2.  Wnere  a  husband  and  wife  separate  by  mu- 
tual agreement,  .and  divide  their  community 
properly,  with  the  expectation  that  their  separa- 
tion will  be  permanent,  the  fact  that  they,  rears 
later,  and  for  a  year  before  the  death  of  the 
wife,  lived  together,  will  not  convert  the  separate 
property  thus  acouired  by  each  into  community 
property,  where  they  do  not  do  anything  to  indi- 
cate an  intention  to  nullify,  or  that  has  the  effect 
of  nullifying,  the  division  made. 

Appeal  from  district  court,  Colorado  coun- 
ty; H.  Tetehmueller,  Judge. 

Action  by  John  Batla  and  others  against 
Thomas  Batla  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Reversed. 

Beauregard  Bryan  and  Geo.  McCormick,  for 
appellants.   M.  H.  Townsend,  for  appellees. 

JAMES,  C.  J.  This  is  a  suit  for  partition  by 
plaintiffs  against  their  father,  Thomas  Batla, 
Sr.,  claiming  that  the  land  in  question  was 
community  property  of  their  father  and  their 
deceased  mother,  Bosma  Batla.  Before  trial, 
the  father  died,  and  his  second  wife,  as  his 
executrix  and  sole  devisee,  then  became  the 
defendant.   Judgment  was  for  defendant. 

The  conclusions  of  the  Judge  constitute  the 
statement  of  facts,  and  are  here  given:  "(1) 
Facts.  Thomas  Batla  and  Bosina  Batla  were 
husband  and  wife,  having  intermarried  in 
Europe  before  emigrating  to  Texas,  1852. 
They  were  husband  and  wife  on  the  28th  day 
of  June,  1896,  the  date  of  the  death  of  Bosina 
Batla.  (2)  Plaintiffs  are  the  children  and 
heirs,  as  alleged  in  their  petition.  (3)  Subse- 
quently, either  the  latter  part  of  1886  or  early 
In  the  year  1887,  Thomas  and  Bosina  Batla 
agreed  to  separate,  and,  as  incident  to  and 
in  contemplation  of  this  agreement  to  sep- 
arate, they  jointly  conveyed  on  the  22d  day 
of  February,  1887,  to  one  Mary  Sabyzek 
three  several  tracts  of  land  situated  partly  in 
Austin  and  partly  in  Colorado  county  for  the 
aggregate  sum  of  seven  thousand  dollars. 
These  several  tracts  of  land  constituted  the 
community  estate  of  Thomas  and  Rosina  Bat- 
la. Mary  Sabyzek,  the  purchaser,  made  and 
delivered  her  several  fourteen  promissory 
notes,  each  for  the  sum  of  five  hundred  dol- 
lars, for  the  purchase  money  (seven  thousand 
dollars),  and  one-half  of  said  notes  were 
made  payable  to  and  delivered  to  Thomas 
Batla,  and  one-half  of  them  were  made  pay- 
able to  and  delivered  to  Rosina  Batla.  (4) 
Simultaneously  with  the  aforesaid  sale  and 
division  of  the  proceeds,  the  parties  separated, 
and  remained  actually  separated  until  some 
time  in  December,  1893.  But  they  were  never 
divorced  (5)  Thomas  Batla  invested  the  pro- 
ceeds or  notes  he  received  in  the  aforesaid 
partition,  or  a  part  thereof,  in  the  purchase 
of  the  lands  described  in  the  petition  of  plain- 
tiffs, and  claimed  by  them  as  community 
property  of  Thomas  and  Rosina  Batla.  (6) 
The  evidence  fails  to  show  what  use  or  dis- 
position Bosina  Batla  made  of  the  notes  de- 
livered to  and  controlled  by  ber.  (7)  Rosina 
Batla  returned  to  her  husband  at  bis  request 


about  a  year  before  she  died,  and  remained 
at  her  husband's  home  until  she  died,  the 
23d  day  of  June,  1896.  (8)  Sons  of  Bosina 
Batla,  Introduced  as  witnesses,  intimate  that 
the  father  was  embarrassed  and  had  pay- 
ments to  make,  and  was  actuated  to  induce 
their  mother  to  return  to  him  by  the  desire 
of  having  her  assistance  to  pay  bis  debts; 
but  it  does  not  appear  whether  she  still  had 
means,  whether  she  rendered  him  any  assist- 
ance, or  to  what  extent,  but  it  was  shown 
that  she  gave  one  of  the  five  hundred  dollar 
notes  to  one  of  her  sons.  Witnesses  knew 
of  no  purchases  or  investments  she  made; 
but  the  fact  was  shown  that  Rosina  Batla 
had  no  property  at  the  time  of  her  death. 
(9)  On  February  13,  1888,  the  said  Thomas 
Batla  bought  the  land  in  controversy  from  one 
B.  F.  Stafford;  the  deed  reciting  that  he  paid 
the  said  Stafford  the  sum  of  two  thousand 
dollars  in  cash,  and  executed  to  him  his  four 
notes,  each  for  five  hundred  dollars,  due,  re- 
spectively, December  of  1888,  1889,  1890,  and 
1891,  secured  by  vendor's  lien,  which  was  re- 
leased December  31,  1894.  (10)  There  was 
no  written  agreement,  but  only  a  verbal 
agreement,  between  Thomas  and  Rosina  Bat- 
la In  regard  to  their  separation.  (11)  De- 
fendant Thomas  Batla  died  soon  after  the 
institution  of  this  suit,  and,  having  married 
a  second  time,  his  surviving  widow,  executrix 
of  the  will  of  the  deceased,  became  .party  de- 
fendant" 

It  appears  from  this  statement  that  the 
separation  of  Thomas  and  Rosina  Batla  was 
actual,  and  intended  as  permanent  when 
made.  In  such  situation  a  division  of  their 
community,  made  for  the  purpose  of  separat- 
ing their  interests,  and  giving  to  each  one 
half  of  the  property,  if  fairly  consummated 
(as  appears  here),  is  effectual,  and  the  prop- 
erty thus  obtained  by  each  becomes  his  or 
her  separate  property.  Rains  v.  Wheeler,  76 
Tex.  890,  13  S.  W.  824.  The  notes  which 
composed  the  community  estate  were  person- 
al property,  and  the  division  between  the  par- 
ties was  consummated  when  their  land  was 
sold  and  one-half  of  the  notes  token  to  the 
husband  and  one-half  to  the  wife.  The  fact 
that  years  later  and  about  a  year  before  the 
wife  died  they  came  together  again  did  not 
change  into  community  property  that  which 
had  become  the  separate  property  of  each. 
They  did  nothing  to  indicate  their  Intention, 
or  that  had  the  effect,  of  nullifying  the  divi- 
sion of  property.  The  land  in  question  was 
bought  by  the  husband  with  the  notes  or  the 
proceeds  of  the  notes  that  had  been  set  apart 
to  him.  We  conclude  that  the  judgment 
should  be  affirmed.  Affirmed. 

On  Motion  for  Rehearing. 

(June  14,  1899.) 

Appellants,  in  this  motion,  call  our  atten- 
tion to  an  inconsistency  in  the  judge's  find- 
ings of  fact  One  finding  is  that  Thomas  and 
Rosina  Batla  remained  actually  separated  un- 
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til  Mime  time  in  December,  1893;  another  is 
that  Bosnia  Batla  returned  to  her  husband  at 
his  request  about  a  year  before  she  died,  and 
remained  at  her  husband's  home  until  she 
died,  the  23d  day  of  June,  1806;  another  find- 
ing was  that  the  vendor's  lien  upon  the  land 
which  Thomas  had  bought  was  released  De- 
cember 81,  1804.  In  oar  view  of  the  case, 
the  discrepancy  In  these  findings  is  not  ma- 
terial. The  parties  did  not  cease  to  be  man 
and  wife,  the  property  was  acquired  during 
their  coverture,  and  was  prima  facie  com- 
munity property.  It  is  only  to  the  extent  that 
It  was  purchased  by  Thomas  Batla  with  his 
separate  funds  that  the  presumption  of  com- 
munity property  Is  removed  or  rebutted. 
This  case  is  not  to  be  viewed  as  one  in  which 
the  husband,  before  marriage,  purchases  prop- 
erty, and  completes  payment  therefor  after 
marriage,  in  which  case  it  has  been  held  that 
the  property  remains  separate,  with  a  charge 
thereon  in  favor  of  the  community  against 
him.  Law  son  v.  Ripley,  17  La.  251.  A  close 
examination  of  the  findings  of  the  judge  dis- 
closes that  he  does  not  find  unequivocally 
that  the  entire  purchase  money  for  the  land 
was  paid  by  the  notes  allotted  to  him,  or  the 
proceeds  thereof.  If  this  had  been  found, 
we  would  adhere  to  the  disposition  of  the 
case  already  made.  The  finding  is:  "Thom- 
as Batla  Invested  the  proceeds  or  notes  he 
received  In  the  aforesaid  partition,  or  a  part 
thereof,  in  the  purchase  of  the  lands."  The 
purchase  price  of  the  land  was  $4,000,  and 
the  notes  he  had  were  for  $3,500,  and  one 
year's  interest,  not  sufficient  of  itself  to  pay 
the  whole  price.  There  being  no  statement 
of  facts,  and  having  only  the  findings  of  the 
Judge,  we  are  forced  to  say  that  the  facts,  as 
found,  do  not  remove  entirely  the  presump- 
tion of  community  property,  so  that  we  can 
affirm  the  Judgment  The  findings  show  a 
doubt  in  the  mtnd  of  the  Judge  as  to  the 
extent  the  separate  notes  or  proceeds  thereof 
went  to  pay  for  the  property.  At  the  same 
time  he  makes  it  appear  that,  to  some  extent, 
—probably  to  a  large  extent,— payment  was 
so  made.  Upon  this  condition  of  evidence, 
we  can  neither  affirm  the  Judgment  nor  ren- 
der one.  Claiborne  v.  Tanner,  18  Tex.  79. 
The  motion  is  granted,  and  the  judgment  re- 
versed, and  cause  remanded. 


MISSOURI,  K.  A  T.  RY.  CO.  OP  TEXAS  v. 

ST.  OLAIR.i 

(Court  of  Civil  Appeals  of  Texas.   May  17, 
1800.) 

DEPOSITIONS— ENVELOPE  —  INDORSEMENTS  — 
ADOPTION  BY  NOTARY-HARMLESS  ERROR — 
PERSONAL  INJURY — NEGLIGENCE — QUESTION 
FOR  JURY  —  EVIDENCE  —  WITNESSES  —  IM- 
PEACHMENT— MASTER  AND  SERVANT  —  IN- 
STRUCTIONS—ASSUMPTION  OF  RISK. 
1.  Where  attorneys  prepared  the  envelope  for 

returning  depositions,  the  indorsements  thereon 


i  Rehearing  denied  June  14,  1890. 


are  made  the  act  of  the  notary  by  his  adoption 
thereof  in  using  it 
2.  Bitot  tn  permitting  a  witness'  deposition  to 
ppearedand 


be  read,  where  he  afterwards  app 
fied,  is  harmless. 

3.  Where  plaintiff,  in  an  action  far  negligence, 
testified  that  a  car  he  was  dim  Mug  an  when  he 
was  hurt  was  a  medtam-sixed  coal  cor,  it  was 
not  error  to  permit  a  competent  witness  to  testify 
as  to  the  width  of  that  kind  of  car. 

4.  A  witness  cannot  be  impeached  by  showing 
that  he  was  employed  by  the  party  against  whom 
he  testified,  and  was  discharged  by  him  at  some 
indefinite  time. 

5.  The  principle  that  subsequent  repairs  at  the 
place  of  an  accident  are  not  evidence  of  negli- 
gence existing  at  the  time  thereof  does  not  apply 
to  evidence  of  the  removal  of  a  car  after  an 
accident  alleged  to  have  been  caused  by  1  ear- 
ing it  on  the  track  toe  close  to  another  track. 

6.  Where  a  witness  in  an  action  for  an  injury 
alleged  to  have  been  caused  by  leaving  a  car  on 
a  track  too  close  to  another  track  testified  that 
after  the  accident  he  went  to  the  place  where 
plaintiff  was  hurt,  and  there  were  no  can  stand- 
ing at  that  point,  evidence  that  the  car  had 
been  removed  was  admissible. 

7.  In  an  action  for  a  personal  injury,  evidence 
that  plaintiff  was  totally  disabled  warranted  the 
admission  of  evidence  of  bis  life  expectancy. 

8.  Proof  of  the  earning  capacity  of  one  who 
is  suing  for  a  personal  injury,  to  determine  the 
extent  of  his  loss  where  he  is  totally  disabled, 
need  not  be  confined  to  the  employment  in  which 
he  was  engaged  at  the  time  of  the  injury,  but  tes- 
timony may  be  introduced  to  show  the  various 
capacities  for  which  he  was  fitted,  and  the  com- 
pensation he  might  have  received  therein. 

0.  There  was  no  error  in  charging  that  a  serv- 
ant assumes  all  risk  "naturally '  incident  to  his 
employment 

10.  There  was  no  error  in  leaving  the  question 
of  negligence  entirely  to  the  jury. 

11.  There  was  no  error  in  refusing  special  char- 
ges substantially  embraced  in  the  charges  given. 

12.  In  an  action  by  an  employ*  for  a  personal  in- 
jury alleged  to  have  been  caused  by  negligently 
leaving  a  car  on  a  track  too  close  to  another 
track,  there  was  no  error  In  refusing  an  instruc- 
tion not  to  consider,  in  determining  negligence, 
evidence  as  to  its  being  dark  at  the  time  of  the 
accident  since  negligence  was  a  question  for  the 
jury  under  all  the  circumstances. 

Appeal  from  district  court  Grayson  coun- 
ty; Don  R.  Bliss,  Judge. 

Action  by  Charles  P.  St  Clair  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

T.  S.  Miller  and  Head,  Dillard  &  Muse,  for 
appellant  Wolfe  &  Hare,  for  appellee. 

JAMES,  C.  J.  Action  to  recover  damages 
for  personal  Injuries.  We  conclude  as  facts 
that  defendant  was  injured  through  the  negli- 
gence of  defendant  without  negligence  on  his 
part  contributing  to  same,  and  that  the  dam- 
ages awarded  are  not  excessive. 

There  was  no  error  in  the  refusing  to  strike 
out  the  depositions  of  B.  A.  Board  man  and 
Albert  Smith,  the  Indorsements  upon  the  en- 
velope having  been  made  the  aet  of  the  no- 
tary by  bis  adopting  them.  It  seems  that 
the  attorneys  had  prepared  an  envelope  for 
use  by  the  notary  in  returning  the  deposi- 
tions, and  It  was  used  by  the  notary. 

Nor  Is  any  error  shown  by  the  second  as- 
signment, no  Injury  appearing  to  have  re- 
sulted to  defendant 
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In  regard  to  the  third  assignment,  the 
court,  upon  the  investigation  made  by  It,  did 
not  err  in  permitting  depositions  to  be  read,  in- 
stead of  having  the  witness  brought  into  court 
to  testify.  However,  no  harm  could  possibly 
have  been  done  defendant  thereby,  for  at  a 
later  stage  of  the  trial  plaintiff  went  upon  the 
stand,  and  testified,  aad  was  cross-examined 
by  defendant.  The  same  applies  to  the  dep- 
ositions of  the  witness  Leonard,  who,  it  ap- 
pears, also  was  placed  upon  the  stand,  and 
testified  at  length. 

The  fifth  assignment  Is  that  the  court  erred 
In  permitting  the  witness  E.  A.  May  to  tes- 
tify that  the  width  of  an  ordinary  car,  such 
as  those  in  question,  was  about  9  feet  and  11 
inches.  The  objection  made  to  this  testimony 
was  that  It  should  have  been  directed  to  the 
width  of  the  particular  cars  in  question.  The 
plaintiff  testified  that  the  car  he  was  climb- 
ing upon  when  he  was  hurt  was  a  flat  coal 
car;  that  it  was  empty,  and  medium-sized. 
The  witness  May  testified  that  the  width  of 
a  medium  coal  car  is  about  &  feet  8  or  9 
inches,  correcting  a  previous  statement  in  his 
testimony  that  he  believed  some  of  the  coal 
cars  were  as  wide  as  9  feet  11  Inches.  We 
believe  there  was  no  error  In  admitting  the 
testimony.  Testimony  of  a  competent  wit- 
ness of  the  width  of  cars  of  the  kind  tes- 
tified to  by  plaintiff  was  proof  thereof.  No 
evidence  was  offered  by  defendant  on  the 
subject,  although  it  had  peculiar  knowledge 
of  the  particular  cars. 

The  sixth  assignment  is  that  the  court  re- 
fused to  allow  defendant  to  show  by  witness 
May  (who  testified  that  he,  In  company  with 
M.  D.  Chouquette,  made  certain  measure- 
ments of  defendant's  tracks  at  the  place  of 
the  accident)  that  both  be  and  Chouquette 
had  been  discharged  by  the  defendant,  for 
the  reason  that  defendant  was  entitled  to 
have  it  appear  that  the  measurements  were 
made  by  persons  hostile  to  defendant.  The 
court  allowed  the  testimony  offered  as  to  the 
witness  May,  but,  Chouquette  not  being  a 
witness  in  the  case,  as  to  him  the  testimony 
was  not  admitted.  The  position  taken  by  ap- 
pellant cannot  be  sustained  upon  the  ground 
of  impeachment  of  Chouquette,  for  he  was 
not  a  witness.  The  assignment,  if  sustained, 
must  be  upon  the  idea  that  defendant  was 
entitled  to  show  the  full  extent  the  measure- 
ments were  made  by  persons  sustaining  a 
hostile  relation  to  It,  as  affecting  the  cred- 
ibility of  the  work  shown  to  have  been  done 
by  them.  The  question,  then,  is,  would  evi- 
dence that  the  witness  and  Chouquette  "had 
formerly  been  In  defendant's  employ,  and 
bad  been  discharged  by  it,"  be  proper  evi- 
dence of  their  hostility  to  defendant?  The 
proposed  testimony  would  not  have  disclosed 
how  recent  or  how  remote  in  point  of  time 
the  discharge  was.  We  can  find  no  case  in 
which  it  has  been  held  that  from  such  fact 
alone  a  jury  may  properly  conclude  that  the 
party  was  biased  or  hostile,  and  predisposed 
to  give  or  make  questionable  testimony 


against  another.  The  evidence  sought  to  be 
elicited  was  too  remote  and  uncertain  for  the 
purpose  intended,  and  the  court,  in  our  ophv 
ton,  did  not  err  In  excluding  It  Gale  v.  Rail- 
road Co.,  76  N.  X.  594. 

The  seventh  assignment  Is  that  the  court 
erroneously  permitted  plaintiff  to  prove  by 
witness  Taylor  that  the  cars  were  moved 
after  the  injury  to  plaintiff.  The  proposition 
Illustrates  the  point  made  thus:  In.  a  suit 
for  damages  alleged  to  have  been  occasioned 
by  negligence  in  leaving  a  car  on  a  track  too 
close  to  another  track,  it  is  error  to  permit 
plaintiff  to  prove  that,  soon  after  the  acci- 
dent, such  car  so  left  standing  on  said  track 
was  moved,  and  placed  on  some  other  point 
in  the  yard.  The  brief  does  not  by  this  pre- 
sent any  definite  proposition.  From  the  au- 
thorities cited  it  would  appear  that  the  prin- 
ciple is  Invoked  that  subsequent  repairs  at 
the  place  of  the  accident  are  not  evidence  of 
negligence  existing  at  the  time  of  the  acci- 
dent. The  inapplicability  of  this  rule  to  the 
evidence  in  question  is  apparent  We  do  not 
believe  the  manner  in  which  this  assignment 
is  briefed  requires  it  to  be  further  noticed. 
The  testimony,  however,  appears  to  have 
been  proper,  In  view  of  testimony  of  a  witness 
of  defendant  who  testified,  in  effect  that  aft- 
er the  accident  he  went  to  the  place  where 
there  was  blood  (presumably  where  plaintiff 
was  hurt),  and  there  were  no  cars  standing 
at  that  point  by  which  plaintiff  could  have 
been  hurt 

The  Injury  to  plaintiff  was  shown  by  testi- 
mony to  have  resulted  in  total  and  permanent 
disability  and  incapacity  to  do  mental  or 
physical  labor.  In  view  of  this,  it  was  not 
error  to  admit  evidence  of  plaintiffs  Hfe  ex- 
pectancy. 

By  the  tenth  and  eleventh  assignments  it 
is  insisted,  in  effect  that  in  proving  the  earn- 
ing capacity  of  a  plaintiff  suing  for  damages, 
evidence  should  be  confined  to  his  earning 
capacity  In  respect  to  the  particular  employ- 
ment he  was  engaged  In  when  injured.  The 
evidence  here  is  that  plaintiff  had  been  re- 
cently employed  by  defendant  as  a  switch- 
man. He  had,  as  the  evidence  showed,  been 
railroading  for  over  20  years,  had  worked 
during  that  time  at  braking,  as  fireman,  as 
engineer,  as  master  mechanic,  and  conductor, 
and  was  37  years  of  age.  He  had  served  2 
years  as  a  master  mechanic,  11  years  as  an 
engineer,  and  5  years  as  a  fireman,  and  the 
remainder  of  the  time  he  had  put  in  as 
switchman,  brakeman,  and  conductor.  He 
testified  that  there  was  nothing  that  inca- 
pacitated him  from  filling  any  of  these  sta- 
tions at  the  time  he  was  injured.  We  think 
there  is  no  rule  maktnK  the  particular  calling 
in  which  a  person  was  engaged  at  thp  time 
of  his  injury,  or  the  wages  be  wa»  then  re- 
ceiving, the  standard  of  his  damages.  There 
was  testimony  showing  plaintiff  to  have  been 
an  experienced  railroad  man  in  many  capaci- 
ties, and  fitted,  when  injured,  for  employment 
in  any  of  them,  in  good  health,  and  nothing 
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to  disqualify  him.  He  was  entitled  to  nave 
thsse  matters  and  the  compensation  of  these 
various  positions  placed  before  the  Jury,  to 
aid  in  determining  the  probable  extent  of  his 
loss. 

In  reference  to  the  charges,  we  think  there 
was  no  error  in  charging  the  Jury  that  the 
servant  assumes  all  risk  ordinarily  or  natural- 
ly incident  to  his  employment,  the  use  of  the 
word  "naturally"  being  complained  of. 

Appellant's  criticism  of  the  first  and  sev- 
enth paragraphs  of  the  court's  charge  (twelfth 
and  fourteenth  assignments)  are  not  well  tak- 
en. The  court,  In  said  clauses,  left  the  ques- 
tion of  negligence  entirely  to  the  Jury. 

The  court  properly  refused  to  give  the  spe- 
cial charges  to  the  effect  that  there  was  no 
evidence  upon  which  to  found  a  verdict  for 
plaintiff. 

The  special  charges  referred  to  In  the  nine- 
teenth, twentieth,  and  twenty-first  assign- 
ments were  substantially  embraced  in  the 
charges  given. 

The  twenty-second  assignment  Is  that  there 
was  no  allegation  In  the  petition  that  it  was 
dark  at  the  time  of  the  accident,  and  there- 
fore the  court  erred  in  refusing  to  give  the 
special  Instruction  to  the  effect  that  In  deter- 
mining negligence  the  Jury  would  not  take 
into  consideration  any  evidence  as  to  Its  being 
dark  at  the  time;  and  also  for  the  reason 
that,  If  it  was  dark,  plaintiff  must  have 
known  the  fact,  and  would  not  be  permitted 
to  recover  by  reason  thereof.  The  court  gave 
no  Instruction  In  reference  to  light  or  dark- 
ness, and  properly  so,  for  the  Jury  were  the 
Judges  of  negligence  under  all  the  circum- 
stances. The  petition  did  allege  that  at  the 
time  of  the  accident  It  was  dark. 

Our  conclusions  of  fact  dispose  of  the 
twenty-third,  twenty-fourth,  and  twenty-fifth 
assignments.  The  judgment  Is  affirmed. 


COURTNEY  v.  BLACKWELL. 
(Supreme  Court  of  Missouri.    March  28,  1899.) 

APPEAL — R K VI BW  OF  EVIDENCE  —  SLANDER — 
CANCELLATION  OF  RELEASE  —  EVIDENCE — 
AFFIRMANCE — STATUTE  OF  LIMITATIONS- 
HARMLESS  ERROR  — FORM  OF  VERDICT  — 
TRIAL  —  STRIKING  TESTIMONY  —  INSTRUC- 
TIONS. 

1.  On  appeal  in  an  equity  case,  the  supreme 
court  will  review  the  evidence,  If  it  is  before  it. 
and  reach  its  own  conclusions  on  the  facts, 
though  the  trial  court  has  made  special  findings 
of  fact. 

2.  After  a  young  woman  had  commenced  an 
action  for  slander  that  was  not  spoken  in  her 
presence,  defendant  procured  a  release  from  her 
of  her  cause  of  action  on  his  agreeing  to  pay 
the  costs  and  to  give  her  an  exoneration  for 
publication.  He  falsely  represented  that  he  had 
not  spoken  the  slander,  and,  having  great  in- 
fluence over  plaintiffs  mother,  induced  her  to 
threaten  plaintiff  that  she  would  have  to  leave 
her  home  If  she  did  not  settle  the  matter.  He 
represented  to  plaintiff  that  he  would  take  her 
to  a  disinterested  attorney  for  advice,  and  took 
her  to  his  own  attorney,  and  he  also  falsely  rep- 
resented that  the  witness  by  whom  she  expected 
to  prove  the  slander  was  unreliable.    Prior  to 


the  commencement  of  the  action,  defendant  was 
plaintiff's  teacher,  to  whom  she  was  accus- 
tomed to  look  for  advice  and  counsel,  field,  thf.t 
plaintiff  was  entitled  to  a  cancellation  of  tne 
release. 

3.  Plaintiff's  act  of  accepting  the  exoneration 
after  her  confidence  in  defendant's  disavowal 
had  been  shaken  by  having  heard  admissions  of 
his  utterance  of  the  slander  is  not  an  affirma- 
tion of  the  release,  where  she  "didn't  have  time 
to  think,"  and  was  subject  to  the  same  influ- 
ences that  enabled  defendant  to  procure  the  re- 
lease. 

4.  Where,  in  an  action  for  slander,  defendant 
pleaded  a  release,  and  plaintiff  amended  the  pe- 
tition by  inserting  an  additional  count  in  equity 
for  its  cancellation  after  she  had  sought  to 
avoid  the  effect  of  the  release  by  alleging  de- 
fendant's fraudulent  procurement  thereof  in  the 
replication,  the  running  of  limitations  against 
the  count  for  cancellation  is  terminated  by  the 
filing  of  the  replication. 

5.  In  an  action  containing  two  counts,  tile 
first  one  being  to  cancel  a  release  of  the  cause  of 
action  sued  on  in  the  second,  the  defendant  is  not 
harmed  by  error  iu  entering  the  decree  canceling 
the  release  immediately  after  the  trial  on  the 
first  count,  instead  of  postponing  the  entry  until 
the  completion  of  the  trial  on  the  second  count. 

6.  On  the  subsequent  trial  on  the  first  count 
the  release  is  inadmissible. 

7.  An  order  overruling  a  motion  to  strike  out 
an  answer  of  a  witness  strikes  out  all  portion! 
of  the  answer  which  state  what  another  said  ts 
the  witness  by  reciting  that  what  such  other  had 
said  was  incompetent  and  would  be  stricken  out 

8.  Defendant  in  an  action  for  slander  is  not 
harmed  by  plaintiffs  testimony  that  she  failed 
to  procure  employment  by  reason  of  the  slan- 
der, where  no  special  damages  are  allowed  by 
reason  thereof. 

9.  Where,  in  an  action  for  slander,  defendant 
offers  a  release  in  evidence  after  it  has  been 
canceled,  it  is  not  error  to  instruct  that  the  re- 
lease is  no  bar  to  a  recovery. 

10.  A  judgment  for  slander  will  not  be  reversed 
because  the  jury  erroneously  assessed  the  dam- 
ages in  a  lump  as  exemplary  damages,  instead 
of  assessing  separate  amounts  for  the  exemplary 
and  the  actual  damages. 
Valliant  and  Robinson,  JJ.,  dissenting. 

In  banc  Appeal  from  circuit  court,  Boone 
county;  John  A.  Hockaday,  Judge. 

Action  for  slander  by  Etta  Hancock  Court- 
ney against  James  S.  Blackwell.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Turner  &  Hlnton  and  0.  B.  Sebastian,  for 
appellant  Odon  Guitar,  Webster  Gordon, 
and  W.  M.  Williams,  for  respondent 

BRACE,  J.  This  Is  an  appeal  from  a  de- 
cree and  judgment  of  the  circuit  court  of 
Boone  county,  in  which  the  pleadings,  finding, 
decree,  and  judgment  are  as  follows: 

"Petition. 

"In  the  circuit  court  of  Boone  county,  Mis- 
souri. June  term,  1897.  Etta  Courtney  (nee 
Hancock),  Plaintiff,  vs.  James  S.  Blackwell 
Defendant.  Plaintiff,  for  her  second  amended 
petition,  leave  of  court  being  first  had  and 
obtained,  states:  That  heretofore,  to  wit,  on 
or  about  the  12th  day  of  January,  1892.  at 
the  county  of  Boone  and  state  of  Missouri,  it 
having  been  reported  to  E.  C.  Cllnkscales. 
then  marshal  of  the  city  of  Columbia,  in  the 
state  and  county  aforesaid,  that  a  larceny  of 
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$30  or  upwards  had  been  committed  in  the 
dwelling  house  of  one  George  D.  Purinton, 
in  said  city,-  the  said  Clinkscales  was  ap- 
proached by  the  defendant,  who  then  and 
there  entered  Into  a  conversation  with  said 
Clinkscales  concerning  said  larceny;  and  the 
defendant  did  then  and  there,  in  the  presence 
and  hearing  of  the  said  E.  C.  Clinkscales,  ma- 
liciously, falsely,  and  wantonly  speak  and 
publish  of  and  concerning  plaintiff  the  fol- 
lowing false  and  slanderous  words;  that  is 
to  say:  'Purinton  and  I  have  talked  that 
matter  all  over,  and  I  told  him  that  I  knew 
that  girl  [meaning  the  plaintiff]  had  taken 
.that  money  the  minute  I  heard  of  Its  disap- 
pearance; that,  everywhere  she  goes,  money 
disappears.  She  is  an  adventuress  of  the 
first  water,  and  destined  to  become  a  noted 
crook;'  then  and  there  intending  to  charge 
and  impute,  and  then  and  thereby  falsely  and 
maliciously  charging  and  imputing,  to  plain- 
tiff the  crime  of  larceny  in  a  dwelling  house 
as  aforesaid,  and  then  and  there  being  so  un- 
derstood by  the  said  E.  C.  Clinkscales  as  Im- 
puting to  and  charging  the  plaintiff  with  the 
crime  of  larceny  in  a  dwelling  house  as  afore- 
said,—and  that,  by  reason  of  said  slanderous 
charge  so  uttered  and  published  of  and  con- 
cerning plaintiff  by  the  defendant,  she  sus- 
tained damages  In  the  sum  of  $25,000,  and  for 
which  amount  she  instituted  suit  In  the  circuit 
court  of  Boone  county,  Missouri.  That  while 
said  suit  was  pending  and  undetermined,  and- 
prior  to  the  Institution  of  this  action,  and  on 
the  5th  day  of  April,  1892,  the  defendant 
fraudulently  procured  and  Induced  the  plain- 
tiff to  execute  and  deliver  to  him  a  release, 
In  writing,  releasing  and  acquitting  him  from 
any  and  all  liability  for  the  damages  sustained 
by  plaintiff  by  reason  of  the  aforesaid  slander 
so  uttered  and  published  by  him,  and  which 
said  release  is  In  words  and  figures  as  fol- 
lows, to  wit:  'In  the  Circuit  Court  of  Boone 
County.  Etta  Hancock,  Plaintiff,  vs.  James 
S.  Blackwell,  Defendant.  Whereas,  the  plain- 
tiff instituted  in  the  circuit  court  of  Boone 
county  an  action  against  the  defendant  for 
damages,  charging  him  with  saying  of  and 
concerning  her  that  he  knew  plaintiff  had  tak- 
en money,  that  money  disappears  wherever 
the  goes,  and  that  she  was  an  adventuress, 
and  was  destined  to  become  a  noted  crook; 
and  whereas,  defendant  denies  having  uttered 
said  words  concerning  plaintiff:  Now,  there- 
fore, in  consideration  of  the  written  retraxit 
this  day  delivered  by  defendant  to  plaintiff, 
and  the  sum  of  $10  for  payment  of  court  costs 
incurred  np  to  date  in  said  case,  the  said  Etta 
Hancock  by  these  presents  agrees  to  with- 
draw said  suit,  and  to  give  a  written  order  to 
the  clerk  of  the  court  for  dismissal  of  the 
same  from  the  docket,  and  she  further  agrees 
to  quit  and  discharge  said  Blackwell  from  all 
liability  for  and  on  account  of  the  charges 
made  in  said  suit,  and  by  these  presents  does 
acquit  discharge,  and  release  said  Blackwell 
from  any  and  all  liability  for  and  on  account 
of  the  words  and  charges  contained  in  said 


suit,  and  any  other  words  and  charges  of  and 
concerning  the  plaintiff  up  to  this  date,  to  the 
end  that  all  actions  and  causes  of  action  for 
words  uttered  and  published  heretofore  shall 
be,  and  the  same  are  hereby,  settled,  released, 
and  discharged  forever,  as  against  said  Black- 
well,  defendant  as  aforesaid.  Witness  my 
hand  this  5th  day  of  April,  1892.  Etta  Han- 
cock. Witness:  Mrs.  T.  J.  Hancock.'  Plain- 
tiff further  states  that  the  defendant  induced 
her  to  sign  said  release  by  his  false  and  fraud- 
ulent representations  and  wrongful  conduct; 
that,  several  years  prior  to  the  date  of  said 
release,  plaintiff's  mother  removed  from  her 
farm  in  Charlton  county  to  reside  temporarily 
at  Columbia,  for  the  purpose  of  educating  the 
plaintiff  and  her  sisters  at  the  state  univer- 
sity, and  to  enable  the  plaintiff  to  pursue  a 
postgraduate  course  in  said  institution,  and 
qualify  herself  as  a  teacher;  that  the  plain- 
tiff's father  remained  upon  bis  farm  In  Chari- 
ton county;  that,  during  part  of  the  time 
plaintiff  was  attending  the  university,  de- 
fendant was  one  of  the  professors  thereof, 
and  an  Instructor  of  plaintiff;  that  the  fam- 
ily of  the  plaintiff  and  that  of  the  defendant, 
until  the  time  hereinafter  indicated,  were  up- 
on the  most  friendly  and  Intimate  terms; 
that  the  defendant  professed  great  friendship 
for  the  plaintiff,  and  that  as  her  teacher  she 
looked  to  him  for  advice,  and  was  accustomed 
to  follow  his  directions,  and  that  he  claimed 
to  be  a  special  friend  of  her  family,  and  plain- 
tiff's mother  and  sisters,  prior  to  the  utter- 
ance of  the  language  aforesaid,  regarded  de- 
fendant as  a  special  friend,  adviser,  and  coun- 
selor; that  the  plaintiff's  mother,  in  view  of 
the  professed  friendship  of  the  defendant  for 
the  plaintiff  and  her  family,  did  not  believe 
that  defendant  had  spoken  the  slanderous 
wcfrds  hereinbefore  set  out  about  the  plain- 
tiff, and  that  defendant  had  great  influence 
over  the  mother  of  the  plaintiff,  to  whom  he 
well  knew  plaintiff  looked  for  advice,  and  by 
whom  she  would  be  governed  In  reference  to 
the  prosecution  of  her  suit  against  him  for 
damages  for  said  slander,  which  was  then 
pending  in  the  circuit  court  of  Boone  county; 
that  said  defendant,  knowing  that  he  was 
guilty  of  the  utterance  of  said  slander,  and 
intending  fraudulently  and  by  means  of  arti- 
fice and  undue  influence  to  procure  a  dismissal 
of  said  suit,  and  a  release  from  the  plaintiff 
of  the  damages  for  which  he  was  liable,  and 
well  knowing  that  he  had  spoken  of  and  con- 
cerning the  plaintiff  the  aforesaid  false  and 
slanderous  words,  and  had  Intended  to  charge, 
and  had  been  understood  as  charging,  that 
plaintiff  was  guilty  of  larceny,  and  had  given 
currency  to  said  false  and  malicious  state- 
ments about  the  plaintiff,  and  that  she  had 
been  greatly  injured  thereby,  and  had  a  cause 
of  action  against  him  therefor,  did,  in  order 
to  fraudulently  induce  plaintiff's  mother  to 
use  her  influence  with  plaintiff  to  procure  the 
aforesaid  release,  and  in  order  to  secure  from 
plaintiff  the  settlement  and  dismissal  of  said 
suit,  falsely  state  to  plaintiff's  mother,  to  be 
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communicated  to  plaintiff,  that  he  had  never 
at  any  time  uttered  or  spoken  the  slanderous 
words  above  mentioned,  or  any  words  of 
similar  import  about  the  plaintiff,  and  did, 
with  full  knowledge  that  such  statements  were 
false,  in  a  most  solemn  manner,  call  upon 
God  to  strike  him  dead  if  he  had  ever  made 
any  such  charge  against  the  plaintiff;  that  he 
used  said  expression  for  the  purpose  of  im- 
pressing upon  plaintiff  the  truth  of  bis  said 
utterance,  although  he  well  knew  at  the  time 
that  his  said  statement  was  false,  but  he 
fraudulently  Intended  to  make  plaintiff  be- 
lieve that  the  same  was  true,  so  as  to  procure 
the  release  aforesaid  from  her;  that,  In  fur- 
therance of  his  said  fraudulent  scheme  to  pro- 
core  said  release,  the  defendant  did  represent 
to  plaintiff's  mother  that  plaintiff's  principal 
witness  was  a  man  of  disreputable  character 
and  could  not  be  relied  upon,  and  that  said 
statement  was  known  to  be  false  at  the  time 
by  the  defendant;  that  the  defendant  knew 
that,  m  order  to  accomplish  his  fraudulent 
purpose  to  secure  the  settlement  of  said  suit 
without  paying  to  plaintiff  any  of  the  dama- 
ges she  had  sustained,  it  was  necessary  for 
him  to  prevent  plaintiff  from  consulting  her 
attorneys,  and  that  said  defendant  intending 
fraudulently  to  keep  her  from  seeking  the  ad- 
vice of  her  counsel,  did  falsely  represent  that 
they  were  unreliable  and  not  to  be  trusted, 
and  that  It  would  not  be  safe  for  her  to  ad- 
vise with  them  about  said  proposed  settle- 
ment and  release,  and  that  It  would  be  best 
for  her  interests  for  said  settlement  to  be 
made  without  letting  her  attorneys  know  any- 
thing about  it,  and  that  Judge  Alexander  Mar- 
tin was  a  mutual  friend,  and  not  of  counsel 
in  the  case,  and  could  best  advise  her  as  to 
the  proper  course  to  pursue,  although  the  de- 
fendant at  the  time  well  knew  that  Judge 
Martin  was  his  attorney  In  the  said  suit; 
that  defendant  caused  all  of  his  aforesaid 
false  and  fraudulent  statements  to  be  com- 
municated to  the  plaintiff;  that  plaintiff  was 
a  young  woman  wholly  unfamiliar  with  legal 
methods  and  procedure,  and  that  this  was 
known  to  the  defendant;  that  she  was  In- 
duced to  believe  and  did  believe  defendant's 
said  assertions  to  be  true,  and  relying  upon 
his  statement  that  he  had  not  spoken  the 
slanderous  words,  or  any  slanderous  words, 
about  her,  and  that  her  principal  witness  was 
a  disreputable  man,  she  was  induced,  by  rea- 
son of  the  influence  which  defendant  had  ac- 
quired over  her,  not  to  consult  her  own  at- 
torneys, but  at  defendant's  request  went  to 
his  counsel,  without  knowing  he  was  defend- 
ant's attorney,  and  that  said  release  was  then 
and  there  prepared,  executed,  and  delivered 
by  plaintiff;  that  the  ten  dollars  referred  to 
therein  as  a  consideration  therefor  was  never 
paid  to  plaintiff,  nor  was  there  any  considera- 
tion for  the  same;  that  defendant  knew  that 
plaintiff  had  not  heard  him  make  the  state- 
ment about  her  as  aforesaid,  but  that  she  re- 
lied upon  others  to  whom  the  statement  was 
alleged  to  have  been  made,  and  that  plaintiff 


would  not  have  executed  said  release  if  she 
had  known  that  defendant  had  spoken  the 
slanderous  words  about  her  as  aforesaid,  and 
that  defendant  well  knew  this  to  be  true,  and 
for  that  reason  falsely  and  fraudulently  caus- 
ed her  to  believe,  In  the  manner  and  by  the 
means  aforesaid,  that  he  was  Innocent  of  the 
charge  of  having  spoken  said  slanderous 
words  about  her;  that  ten  dollars  were  band- 
ed to  the  plaintiff's  mother  to  pay  the  costs 
of  said  suit  upon  the  dismissal  thereof;  that 
afterwards  plaintiff  learned  for  the  first  time 
that  the  statements  of  defendant  hereinbefore 
set  out,  and  In  reliance  upon  which  she  had 
executed  said  release,  were  false  and  fraudu- 
lent, and  so  known  to  the  defendant  at  the 
time  they  were  made,  and  were  only  made 
to  induce  her  to  execute  said  release,  and  that 
thereupon,  and  before  the  institution  of  this 
suit,  to  wit,  on  the  30th  day  of  January.  1893. 
plaintiff  tendered  to  defendant  the  said  ten 
dollars,  together  with  interest  thereon  from 
the  Stb  day  of  April.  1892,  and  she  now  brings 
Into  court  and  again  tenders  to  defendant  the 
said  sum,  together  with  interest  thereon. 
Wherefore  plaintiff  prays  that  the  release 
hereinbefore  set  out,  dated  the  5th  day  of 
April,  1892,  and  signed  by  this  plaintiff,  be 
canceled,  set  aside,  vacated,  and  for  naught 
held,  and  for  all  proper  relief. 

"Plaintiff,  for  second  count  of  her  second 
amended  petition,  and  for  another  and  fur- 
ther cause  of  action,  states  that  heretofore,  to 
wit,  on  or  about  the  12th  day  of  January, 
1682,  at  the  county  of  Boone  and  state  of 
Missouri,  it  having  been  reported  to  EL  C 
Glinkscales,  then  the  marshal  of  the  city  of 
Columbia,  in  said  Boone  county  and  state  of 
Missouri,  that  a  larceny  of  thirty  dollars  or 
upward  had  been  committed  in  the  dweUlag 
house  of  one  George  D.  Purinton,  in  said  citj, 
he  was  on  the  date  aforesaid,  and  at  the  place 
aforesaid,  approached  by  the  defendant,  who 
then  and  there  entered  Into  a  conversation 
with  said  Clinkscales  touching  and  concern- 
ing said  larceny,  and  did  then  and  there,  la 
the  presence  and  hearing  of  said  E.  C.  Clink- 
scales,  maliciously,  falsely,  and  wantonly 
speak  and  publish  of  and  concerning  the 
plaintiff  the  following  false  and  slanderous 
words;  that  Is  to  say:  'Purinton  and  I  have 
talked  that  matter  all  over,  and  I  told  him 
that  I  knew  that  girl  [meaning  the  plaintiff] 
had  taken  that  money  the  minute  I  heard  of 
its  disappearance;  that,  everywhere  she  goes, 
money  disappears.  She  Is  an  adventuress  of 
the  first  water,  and  destined  to  become  a 
crook,'— then  and  there  Intending  to  charge 
and  Impute,  and  then  and  there  falsely  and 
maliciously  charging  and  imputing,  to  plain- 
tiff the  crime  of  larceny  in  a  dwelling  house 
as  aforesaid,  and  being  then  and  there  so  un- 
derstood by  the  said  B.  C  Clinkscales  as  Im- 
puting to  and  charging  plaintiff  with  the 
crime  of  larceny  In  a  dwelling  house  as  afore- 
said, to  her  damage  In  the  sum  of  twenty-five 
thousand  dollars;  In  actual  damages  In  the 
sum  of  one  thousand  dollars,  and  In  exeat- 
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plary  or  punitive  damages  In  the  sum  of 
twenty-four  thousand  dollars.  Plaintiff  fur- 
ther alleges  that  an  action  was  commenced 
to  recover  damages  upon  the  cause  of  action 
hereinbefore  stated  within  two  years  after 
the  alleged  date  of  the  speaking  and  publica- 
tion of  the  words  set  out  in  this  petition,  and 
that  said  action  so  commenced  was  pending 
in  the  circuit  court  of  Lincoln  county,  in  the 
state  «f  Missouri,  on  the  11th  day  of  October, 
1894,  when  a  nonsuit  was  taken  in  said 
cause,  and  that  this  action  was  commenced, 
and  the  process  therein  served,  on  the  15th 
day  of  October,  1894,  being  within  one  year 
after  said  nonsuit  was  suffered.  By  reason 
whereof,  plaintiff  says  she  has  been  damaged 
in  the  sum  of  twenty-five  thousand  dollars 
($25,000),  for  which  she  asks  Judgment  and 
for  costs. 

"Answer. 

"The  defendant  comes,  and,  for  his  answer 
to  the  first  count  of  the  plaintiff's  second 
amended  petition,  denies  each  and  every  al- 
legation and  averment  therein  contained, 
save  and  except  as  hereinafter  specifically  ad- 
mitted. He  admits  that  on  or  about  the  5th 
day  of  April,  1892,  pending  a  former  action 
which  the  plaintiff  had  theretofore  Instituted 
against  him  on  account  of  the  alleged  speak- 
ing of  the  words  and  charges  set  forth  in  said 
first  count,  she  executed  and  delivered  to  him 
her  certain  release  In  writing,  therein  sought 
to  be  set  aside,  whereby  She  released  and  dis- 
charged him  from  all  liability  for  and  on  ac- 
count of  the  alleged  speaking  of  the  said 
words  and  charges;  but  he  avers  and  charges 
that  said  release  was  founded  upon  good  and 
valuable  considerations,  to  Wit,  the  sum  of 
$10,  and  a  written  statement  of  disavowal, 
whereby  defendant  denied  the  utterance  and 
publication  of  and  concerning  the  plaintiff  of 
the  said  words  and  charges,  and  disavowed 
the  imputation  to  her  of  any  guilt  or  offense 
Implied  in  said  words  and  charges;  and  he 
further  avers  that  the  plaintiff  then  and  there 
accepted  and  received  the  aforesaid  sum  of 
$10,  and  the  aforesaid  written  statement  of 
disavowal  by  the  defendant,  as  a  full  and 
complete  consideration  for  the  execution  and 
delivery  of  said  release.  For  his  further  an- 
swer to  said  first  count  of  said  petition,  the 
defendant  avers  that,  long  aftnr  the  execu- 
tion and  delivery  of  the  said  release  therein 
set  forth  and  sought  to  be  set  aside,  the 
plaintiff,  with  full  knowledge  and  Informa- 
tion touching  the  several  alleged  matters  and 
facts  set  up  in  said  first  count  for  the  setting 
aside  and  cancellation  of  said  release,  ac- 
quiesced In  and  ratified  the  same,  by  then 
and  there,  with  such  knowledge  and  informa- 
tion as  aforesaid,  soliciting  from  the  defend- 
ant, In  connection  with  one  E.  C.  Cllnkscales, 
his  further  written  statement  of  exoneration; 
that  defendant,  relying  upon  a  full  and  com- 
plete settlement  and  discharge  of  any  and  all 
causes  of  action  which  the  plaintiff  might 
have  theretofore  had  against  him,  did  then 


and  there,  on  or  about  the  13th  day  of  April, 
1892,  at  the  instance  and  request  of  plaintiff, 
in  connection  with  the  said  E.  G.  Cllnkscales, 
execute  and  deliver  to  plaintiff  his  certain 
further  written  statement,  whereby  he  exon- 
erated plaintiff  from  any  guilt  or  offense  im- 
plied in  the  words  and  charges  theretofore 
alleged  to  have  been  uttered  and  circulated 
against  her;  and  that  the  plaintiff  then  and 
there,  with  full  knowledge  and  information 
as  aforesaid  touching  the  several  alleged  mat- 
ters and  facts  set  forth  In  the  first  count  of 
her  petition  for  the  avoidance  and  cancella- 
tion of  said  release,  accepted  and  received 
the  aforesaid  written  statement  of  exonera- 
tion, and  caused  the  same  to  be  published  in 
the  newspaper  of  the  city  of  Columbia.  For 
another  and  further  answer  to  said  first  count 
of  said  petition  the  defendant  avers  that  the 
plaintiff's  supposed  cause  of  aetlon  therein  set 
forth  to  set  aside  and  cancel  said  release  did 
not  accrue  within  five  years  next  before  the 
institution  of  this  action,  or  within  five  years 
next  before  the  plaintiff  obtained  leave  to  in- 
stitute the  same,  in  this,  to  wit,  that  said  re- 
lease was  executed  and  delivered,  and  there- 
after, and  more  than  five  years  next  before 
the  institution  of  this  action  to  set  aside  and 
cancel  the  same,  and  more  than  five  years 
next  before  the  plaintiff  obtained  leave  to  in- 
stitute this  action,  she  well  knew,  and  was 
fully  Informed  of  the  several  alleged  matters 
and  facts  set  forth  In  the  first  count  of  her 
petition  for  the  avoidance  and  cancellation  of 
said  release.  Wherefore  the  defendant  now 
pleads  and  relies  upon  the  lapse  of  time  and 
the  statute  of  limitations  in  that  behalf  en- 
acted In  bar  of  this  action. 

"For  his  answer  to  the  second  count  of 
plaintiff's  second  amended  petition,  the  de- 
fendant denies  each  and  every  allegation  and 
averment  therein  contained.  For  his  further 
answer  to  said  second  count,  the  defend- 
ant avers  that,  long  after  the  time  of  the 
alleged  speaking  and  publication  of  the  words 
and  charges  therein  set  forth,  the  plaintiff, 
for  and  in  consideration  of  $10  then  and  there 
to  her  in  hand  paid  by  the  defendant,  and  his 
certain  written  statement  of  disavowal,  then 
and  there  executed  and  delivered  to  her, 
whereby  he  denied  the  utterance  and  publica- 
tion of  the  aforesaid  words  and  charges,  and 
disavowed  the  imputation  to  plaintiff  of  any 
guilt  or  offense  Implied  in  said  words,  by  her 
certain  release  In  writing,  duly  executed  and 
delivered  to  defendant  on  or  about  the  5th 
day  of  April,  1892,  and  which  is  now  on  file 
with  the  original  answer  In  this  cause,  re- 
leased, acquitted,  and  discharged  the  defend- 
ant from  all  liability  for  and  on  account  of 
the  matters  and  things  set  forth  In  said  sec- 
ond count  Defendant  further  states  that, 
after  the  time  of  the  alleged  speaking  of  the 
words  and  charges,  at  the  Instance  and  re- 
quest of  the  plaintiff  he  furnished  to  her  his 
written  statements  of  disavowal  and  exonera- 
tion, which  were  published  to  her  use  In  the 
newspapers  of  Boone  county,  and,  now  hav- 
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tag  fully  answered,  prays  to  be  dismissed,  with 
bis  costs. 

"Reply. 

"Now  comes  the  plaintiff,  and,  for  her  rep- 
lication to  the  amended  answer  of  the  de- 
fendant to  the  first  count  of  her  petition,  de- 
nies each  and  every  allegation  in  said  answer 
contained.  And  plaintiff,  for  her  reply  to  the 
second  count  of  said  amended  answer,  denies 
each  and  every  allegation  in  said  count  con- 
tained." 

Upon  a  trial  had  on  the  first  count  of  the 
petition,  on  November  11,  1897,  the  court  en- 
tered the  following  decree,  setting  aside  and 
canceling  the  release. 

"Decree. 

"Etta  Hancock  Courtney,  Plaintiff,  vs. 
James  S.  Blackwell,  Defendant  Now  on  this 
day  comes  the  plaintiff  in  person,  and  by  her 
attorneys,  and  the  defendant  comes  by  his 
attorneys;  and  this  cause  having  been  here- 
tofore submitted  to  the  court  upon  the  plead- 
ings and  proofs  on  the  first  count  In  plain- 
tiff's petition,  and  by  the  court  taken  under 
advisement,  and  the  court  being  now  fully 
advised  in  the  premises,  doth  find  the  issue 
tor  the  plaintiff,— that  the  release  signed  by 
the  plaintiff  and  delivered  to  the  defendant, 
and  offered  in  evidence,  was  procured  by 
fraud  on  the  part  of  defendant  It  is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
court  that  the  release  set  up  in  the  defend- 
ant's answer  and  read  in  evidence  in  this 
eause  be,  and  the  same  is  hereby,  annulled, 
set  aside,  and  for  naught  held,  and  that  plain- 
tiffs have  and  recover  of  defendant  all  costs 
of  this  cause,  and  have  thereof  execution. 
At  the  request  of  the  defendant  the  court  files 
the  following  special  findings  in  this  cause, 
which  are  in  words  and  figures  following,  to 
wit: 

"Finding. 

"(1)  That  defendant  in  order  to  Induce 
plaintiff  to  enter  into  the  same,  falsely  and 
fraudulently  represented  to  her  and  her  moth- 
er that  he  had  not  spoken  the  slanderous 
words  charged,  and  that  plaintiff,  relying  up- 
on the  truth  of  such  statements,  entered  into, 
executed,  and  delivered  such  release  of  her 
eause  of  action;,  that  defendant  afterwards 
admitted  to  plaintiff  and  others  the  speaking 
of  the  slanderous  words.  And  the  court  finds 
as  a  fact  that  the  representation  of  defend- 
ant, as  an  Inducement  to  secure  the  compro- 
mise and  settlement  of  the  pending  suit  that 
he  had  not  spoken  the  words  charged,  was 
false,  and  was  the  controlling  Inducement 
that  operated  upon  plaintiff  in  making  the 
compromise.  (2)  That  the  cause  of  action  In 
the  first  count  of  the  petition  is  not  barred 
by  the  statute  of  limitations.  (3)  That  there 
was  no  such  ratification  of  the  settlement  and 
compromise  after  the  discovery  of  the  fraud 
by  plaintiff  as  to  defeat  her  action  to  have 
the  same  set  aside.   To  which  findings  of 


fact  and  conclusions  of  law  the  defendant 
excepted  at  the  time." 

The  cause  then  proceeded  to  trial  on  the 
second  count  resulting  in  a  verdict  for  plain- 
tiff, upon  which,  on  November  13,  1897,  the 
following  Judgment  was  entered: 

"Judgment 

"Etta  Hancock  Courtney,  Plaintiff,  vs. 
James  Blackwell,  Defendant  Now  at  this 
day  come  again  the  parties  by  their  respec- 
tive attorneys,  as  also  doth  the  Jury  hereto- 
fore tried  and  sworn  to  try  this  cause,  who, 
after  considering  of  their  verdict  on  their 
oaths  do  say:  'We,  the  Jury,  find  for  the 
plaintiff,  and  assess  and  award  to  her  as  ex- 
emplary damages  the  sum  of  seven  thousand 
seven  hundred  and  fifty  dollars  ($7,750). 
Wm.  Dinwiddle,  Foreman;'  and  the  Jury  are 
discharged.  It  is  therefore  ordered  and  ad- 
Judged  by  the  court  that  In  conformity  with 
the  verdict  of  the  Jury  herein,  the  plaintiff 
have  and  recover  of  and  from  the  defendant, 
James  S.  Blackwell,  the  sum  of  $7,750,  so 
found  as  aforesaid  for  her  exemplary  dama- 
ges, together  with  all  costs  of  this  cause,  and 
have  thereof  execution  at  6  per  cent" 

The  statements  of  disavowal  and  exonera- 
tion referred  to  In  the  answer  are  as  follows: 

"Statement  of  Disavowal.  Whereas,  It  has 
been  erroneously  circulated  and  reported  that 
I  have  uttered  and  spoken  of  Miss  Etta  Han- 
cock certain  words  reflecting  on  her  character 
for  honesty,  to  the  effect  that  she  had  taken 
money;  that,  wherever  she  goes,  money  dis- 
appears; and  that  she  was  an  adventuress, 
and  was  destined  to  become  a  noted  crook: 
Now,  therefore,  I,  by  this  note  addressed  to 
all  whom  It  may  concern,  declare  and  state 
that  I  have  never  uttered  or  spoken  the 
words  aforesaid  of  Miss  Hancock,  and  that  I 
have  never  imputed  or  Intended  to  Impute 
to  her,  or  to  charge  her  with,  the  offenses  or 
dishonor  Implied  In  said  words,  and  that  I  do 
not  now  Impute  or  charge  her  with  the  of- 
fenses or  dishonor  Implied  In  said  words. 
James  8.  Blackwell." 

"An  Exoneration.  We,  the  undersigned, 
hereby  exonerate  the  young  lady  recently  put 
In  trouble  on  account  of  an  alleged  larceny  In 
January,  and  declare  her  as  Innocent  of  any 
such  charge.  E.  C.  Cllnkscales.  J.  S.  Black- 
well." 

The  suit  was  Instituted  In  October,  1894. 
upon  the  same  cause  of  action  stated  In  the 
second  count  of  the  foregoing  petition,  to 
which  the  defendant  answered,  denying  gen- 
erally the  allegations  of  the  petition,  and  set- 
ting up  as  a  defense  the  release  aforesaid  set 
out  In  the  first  count  of  the  present  petition, 
to  which  defense  the  plaintiff  replied,  setting 
up  substantially  the  same  facts  stated  In  the 
first  count  of  the  present  petition  in  avoidance 
thereof.    Upon  the  issues  thus  formed,  the 
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case  was  tried  as  an  action  at  law  before  a 
Jury,  resulting  In  a  verdict  and  Judgment  for 
the  plaintiff  for  $3,500,  from  which  the  de- 
fendant appealed  to  this  court,  where,  on  the 
8th  of  June,  1897,  the  Judgment  of  the  cir- 
cuit court  was  reversed,  and  the  cause  re- 
manded, to  be  proceeded  with  in  accordance 
with  the  opinion  therein  filed.  Hancock  v. 
Black  well,  139  Mo.  440,  41  S.  W.  205.  In  the 
opinion,  delivered  by  Burgess,  J.,  in  banc, 
and  in  which  all  the  judges  concurred,  It 
was  then  ruled  that:  "The  plaintiff  should 
not,  under  the  circumstances,  be  permitted  to 
Ignore  the  release  and  prosecute  her  action 
at  law  without  first  having  the  release  set 
aside  by  a  proceeding  in  equity  for  that  pur- 
pose, either  by  original  bill,  or,  as  the  offer 
to  refund  the  money  was  made  before  the 
commencement  of  this  suit,  by  amending  ber 
petition  so  as  to  embrace  a  count  for  that 
purpose.  *  *  •  There  was  evidence  tend- 
ing to  show  that  the  release  was  obtained  by 
fraud,  and  there  is  nothing  disclosed  by  the 
record  which  will  preclude  plaintiff  from  pro- 
ceeding in  equity  to  set  It  aside,  should  the 
evidence  be  found  to  be  sufficient  by  the  court 
upon  the  trial  of  that  Issue."  Upon  the  re- 
turn of  the  case  to  the  circuit  court,  the  plain- 
tiff amended  her  petition  as  indicated  In  the 
opinion,  the  pleadings  assumed  their  present 
form,  and  the  case  was  proceeded  with  as 
directed,  as  appears  from  the  record  herein 
set  out.  The  errors  complained  of  for  re- 
versal will  be  noticed  In  the  order  of  then* 
assignment 

First  Count 

1.  The  facts  disclosed  by  the  evidence  sus- 
tain the  material  allegations  of  the  first  count 
of  the  petition,  and  that  the  evidence  supports 
the  finding  of  the  chancellor  thereon  is  not  dis- 
puted; but  It  Is  contended  by  counsel  for  de- 
fendant that  "the  facts  set  forth  In  the  special 
findings  of  the  trial  court  viz.  that  the  de- 
fendant falsely  denied  having  made  the  slan- 
derous charges,  and  thereby  Induced  the  plain- 
tiff to  dismiss  her  original  suit  and  enter  Into 
the  settlement  are  not  sufficient  to  justify  the 
seting  aside  of  the  release."  The  argument  in 
support  of  this  contention  Is  introduced  by  the 
statement  that,  "under  the  special  finding  of 
facts,  all  questions  of  undue  influence,  and  as 
to  the  various  grounds  of  fraud,  such  as  the 
alleged  concealment  by  defendant  of  the  fact 
that  Judge  Martin  was  his  attorney,  and  the 
alleged  misrepresentations  as  to  the  character 
of  plaintiff's  witnesses  and  attorneys,  are  elim- 
inated, and  a  single  question  of  law  presented, 
namely,  as  to  whether,  under  the  circumstan- 
ces, the  defendant's  denial  of  the  utterance  of 
the  slanderous  words  was  fraudulent."  This 
elimination,  essential  to  the  argument  of  coun- 
sel in  support  of  their  contention,  Is  unwar- 
ranted; for  It  is  well  settled  law  that  in  equity 
cases,  when  the  evidence  Is  before  us,  we  will 
review  it,  and  determine  for  ourselves  the  cor- 
rectness of  the  findings,  and  arrive  at  our  own 
conclusions  upon  the  facts  in  evidence.  Blount 
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v.  Spratt  113  Mo.  48,  29  S.  W.  967;  Parker 
v.  Vanhoozer,  142  Mo.  621,  44  S.  W.  728; 
Hartley  v.  Hartley,  143  Mo.  216,  44  S.  W. 
1044.  The  proposition  of  law  upon  which  the 
argument  is  based  is  that  "the  plaintiff,  hav- 
ing brought  an  action  against  the  defendant 
for  the  publication  of  this  slander,  knew  what 
she  could  establish  by  proof  on  this  subject, 
and  hence  cannot  now  complain  of  his  denial 
of  the  publication  as  fraudulent."  The  deduc- 
tion drawn  In  this  proposition  is  a  palpable 
non  sequltur.  It  does  not  follow,  because  the 
plaintiff  had  brought  suit  that  she  knew  what 
she  could  establish  by  proof.  No  one  knows 
or  can  know  beforehand  what  he  will  be  able 
to  establish  by  proof  when  the  time  and  ne- 
cessity for  making  it  shall  come,  and  when  the 
knowledge  of  the  facts  to  be  proven  rests  In 
the  mind  and  conscience  of  others.  It  may 
be  conceded  that  If  the  plaintiff  had  known 
the  real  facts  concerning  the  publication  of  this 
Blander,  and  defendant's  connection  therewith, 
or  If  she  had  stood  upon  an  equal  footing  with 
defendant,  with  equal  opportunities  of  obtain- 
ing such  knowledge,  and  In  a  position  to  deal 
with  him  at  arm's  length  in  regard  to  the  mat- 
ter, then  she  could  not  be  heard  to  complain 
of  his  misrepresentation,  for  then  she  could  not 
say  that  she  had  relied  upon  those  representa- 
tions in  making  the  release;  and  the  author- 
ities cited  by  counsel  In  support  of  their  prop- 
osition would  be  in  point  But  such  was  not 
the  case.  She  did  not  know  the  real  facts. 
She  had  simply  been  told  by  others  that  the 
defendant  had  uttered  the  slander.  From  the 
very  nature  of  the  case,  she  could  not  have 
had  equal  opportunity  with  the  defendant  in 
obtaining  such  knowledge,  and  she  was  not  In 
a  position  to  deal  with  him  In  regard  to  the 
matter  at  arm's  length,  upon  an  equal  foot- 
ing. In  fact,  the  defendant  had,  by  undue 
Influence,  totally  disarmed  her,  when  she  was 
called  upon  to  sign  the  malignant  instrument 
for  which  she  received,  not  an  exoneration 
from  the  foul  slander  which  he  knew  he  had 
uttered  against  her,  but  a  false  disavowal,  ex- 
onerating himself  from  the  slander.  The  posi- 
tion she  was  In  is  briefly  but  fairly  stated  In 
the  following  extract  slightly  modified,  from 
the  brief  of  counsel  for  plaintiff:  "Defendant 
had  been  plaintiff's  teacher.  Their  families 
were  upon  the  most  Intimate  terms.  When 
she  first  heard  of  the  slanderous  charge  against 
her,  she  Immediately  went  to  the  man  to 
whom  she  looked  for  advice  and  counsel,  and 
sought  defendant  In  his  class  room.  She  pro- 
posed to  send  for  her  father.  He  advised 
against  this,  and  told  her  that  he  would  pro- 
tect and  assist  her  In  the  matter.  Plaintiffs 
mother  had  Implicit  confidence  In  the  honesty 
and  good  faith  of  defendant.  He  seems  to 
have  acquired  unbounded  Influence  over  her. 
He  enlisted  the  mother  In  procuring  a  com- 
promise of  the  daughter's  suit,  and  she  went 
so  far  as  to  inform  plaintiff  that  said  plaintiff 
would  have  to  leave  her  home  unless  this  set- 
tlement was  effected.  Notwithstanding  he 
well  knew  at  the  time  that  he  had  uttered 
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the  slanderous  words  of  which  she  complain- 
ed, and  had  made  the  false  accusation  against 
her,  yet,  In  order  to  induce  her  to  sign  a  re- 
lease of  her  cause  of  action,  and  to  bring 
about  a  compromise,  he  asserted  to  her  and 
her  mother  that  he  had  never  spoken  those 
words  or  made  the  charge,  and  In  the  most 
solemn  manner  called  upon  God  to  witness 
the  truth  of  said  statement  Plaintiff  was 
invited,  through  defendant's  efforts,  to  the 
home  of  his  attorney;  and  the  release  was 
obtained  from  her  in  the  absence  of,  and 
without  opportunity  for  consultation  with,  her 
counsel,  she  understanding  from  defendant 
(so  she  testifies)  that  she  was  to  be  advised 
by  a  disinterested  lawyer.  It  Is  clearly  shown 
that  she  was  prevented  by  defendant's  efforts 
from  conferring  with  the  attorneys  who 
were  representing  her  in  the  suit  then  pend- 
ing. Plaintiff  did  not  hear  blm  speak  the 
slanderous  words,  and  it  was  further  repre- 
sented to  her  that  the  witness  by  whom  she 
expected  to  prove  the  same  was  not  reliable. 
She  was  Induced  by  defendant  under  these 
circumstances  to  sign  the  decree."  In  Bus- 
si  an  v.  Railway  Co.,  56  Wis.  825,  14  N.  W. 
452,  it  was  said:  "We  think  no  release  ob- 
tained from  the  plaintiff,  after  an.  action  has 
been  commenced  and  counsel  employed,  in 
the  absence  of  the  plaintiff's  counsel,  and 
without  his  consent  or  knowledge,  should 
bind  the  party,  unless  the  utmost  good  faith 
is  shown  on  the  part  of  the  defendant  in  ob- 
taining the  same."  This  Is  doubtless  whole- 
some doctrine.  At  all  events,  a  release  with- 
out adequate  consideration,  procured,  as  this 
one  was,  by  misrepresentations  upon  which 
plaintiff  relied,  after  suit  brought,  In  the  ab- 
sence of  plaintiff's  counsel,  in  the  manner  and 
by  the  means  used  for  that  purpose,  as  shown 
by  the  evidence,  ought  not  to  stand  for  a  mo- 
ment In  a  court  of  equity.  Hancock  v.  Black- 
well,  139  Mo.  455,  41  S.  W.  205:  Bell  v. 
Campbell,  123  Mo.  15,  25  S.  W.  359;  Berlien 
v.  Bieler,  06  Mo.  491,  9  S.  W.  916. 

2.  It  appears  from  the  evidence  that  the 
only  consideration  plaintiff  received  for  the 
release  and  dismissal  of  her  suit  was  the  $10 
given  to  her  mother  to  pay  the  costs,  and 
the  paper  called  a  "disavowal."  which  was 
not  to  be  published,  and  was  not  published; 
but  it  seems  the  understanding  was  that  the 
defendant  was  to  give  her  another  paper, 
which  was  to  be  published,  and  in  pursuance 
thereof  a  few  days  afterwards  he  did  give 
her  the  paper  called  an  "exoneration,"  which 
was  published.  Counsel  for  defendant  con- 
tend that  by  the  acceptance  of  this  paper  she 
affirmed  the  release,  and  ought  not  now  to  be 
permitted  to  complain  of  it  because  in  the 
meantime  she  had  heard  some  admissions  of 
the  defendant  as  to  his  utterance  of  the 
slander  that  shook  her  confidence  In  the  in- 
tegrity of  his  disavowal,  as  she  admits  In  her 
testimony.  This  point  was  strenuously  urged 
upon  onr  consideration  when  the  case  was 
here  before.  We  were  not  then  impressed 
with  the  force  of  it,  nor  are  we  now.  When  ! 


tlils  paper  was  given  her,  she  was  stUl  labor- 
ing under  the  same  malign  Influences  that 
operated  on  her  when  she  signed  the  release. 
She  had  had  no  opportunity  to  consult  with 
her  counsel  or  advise  with  any  disinterested 
friend.  She  was  on  the  eve  of  her  departure 
to  the  home  of  her  father,-  where  she  might 
hope  for  sound  advice.  As  she  says,  she 
"didn't,  have  time  to  think."  This  uncon- 
sidered act  of  the  plaintiff  while  she  was 
still  helplessly  struggling  In  the  web  of  in- 
famy which  the  defendant  had  wound  around 
ber  character,  and  subject  to  the  same  in- 
fluences which  bad  enabled  him  to  procure 
the  release,  ought  not  to,  and  cannot,  have 
such  an  effect 

3.  The  release  was  executed  on  the  5th  of 
April,  1892.  The  amended  petition  upon 
which  the  case  was  tried,  and  hereinbefore 
set  out  'was  filed  on  the  1st  of  October,  1897. 
The  petition  thereby  amended  was  filed  on 
the  13th  of  October,  1894.  The  answer  of 
the  defendant  thereto,  in  which  he  set  up  the 
release  as  a  defense  to  plaintiff's  action,  was 
filed  at  the  November  term,  1894.  In  due 
time  thereafter,  and  before  the  13th  of  Janu- 
ary, 1895,  the  plaintiff  filed  her  replication 
thereto,  setting  up  the  some  facts  contained 
In  the  first  count  of  the  present  petition  hi 
avoidance  of  the  release;  and  it  was  upon 
the  issues  thus  framed  that  the  case  was  first 
tried  and  came  to  this  court.  Upon  this  state 
of  facts,  It  is  contended  that  plaintiff's  action 
to  set  aside  the  release  as  set  up  in  this 
count  of  the  amended  petition  Is  barred  by 
the  statute  of  limitations.  This,  of  course, 
would  be  true,  if  this  amended  petition  "set 
up  a  new  claim  not  before  asserted."  Buel  v. 
Transfer  Co.,  45  Mo.  562.  But  this  amended 
petition  does  not  "set  up  a  new  claim  not 
before  asserted."  It  sets  up  identically  the 
same 'claim  that  was  set  up  in  this  suit  by 
the  replication  filed  in  January,  1895,  and 
which  was  therein  asserted  for  the  purpose  of 
obtaining  practically  the  same  relief,  upon 
the  same  state  of  facta  The  only  variation 
in  plaintiff's  claim  Is  that  prior  to  the  amend- 
ment it  was  asserted  in  the  replication,  and 
since  the  amendment  It  has  been  asserted  in 
the  petition.  But  it  has  at  all  times  been  con- 
tinuously asserted  in  the  case  by  the  plaintiff 
ever  since  the  replication  of  January,  1896, 
was  filed.  It  was  because  this  some  cause  or 
action  was  not  properly  pleaded,  and  there 
fore  not  properly  tried,  that  the  former  judg- 
ment was  reversed.  In  remanding  the  case, 
we  said  this  mistake  might  be  corrected  by 
amending  the  petition  so  as  to  embrace  the 
matter  set  up  in  the  replication  in  a  separate 
count  of  the  petition,  as  was  done.  Of 
course,  this  leave  would  not  have  been  given 
if  we  had  thought  that  the  effect  of  the 
amendment  would  be  to  Introduce  a  new 
cause  of  action  Into  the  case.  We  did  not 
think  so  then,  and,  notwithstanding  the  able 
but  technical  argument  of  the  learned  coun- 
sel, we  do  not  think  so  now.  To  so  hold,  we 
would  have  to  leave  out  of  view  one  of  the 
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principal  objects  of  allowing  amendments, 
which  Is  to  prevent  the  running  of  the  stat- 
ute of  limitations,  and  also  to  Ignore  the 
statutory  Injunction  requiring  that,  In  every 
stage  of  an  action,  errors  that  do  not  affect 
the  substantial  rights  of  the  adverse  party, 
are  to  be  disregarded.  We  find  no  error  In 
the  record  for  which  the  decree  should  be 
set  aside. 

Second  Count 

(a)  It  is  next  compialaed  that  the  coart 
committed  error  In  forcing  the  defendant  to 
trial  on  the  second  count  pending  the  defend- 
ant's motion  for  a  new  trial  on  the  first  count 
of  the  petition,  and  In  excluding  the  release 
as  a  defense  to  the  action  on  the  second 
count.  It  appears  from  the  record  that  the 
decree  on  the  first  count  was  entered  on  the 
llth  of  November,  1897,  and  on  the  same  day 
the  defendant  filed  his  motion  for  a  new  trial, 
and  on  the  same  day,  the  cause  coming  on  to 
be  heard  on  the  second  count,  "before  the  In- 
troduction of  any  testimony  on  this  branch  of 
the  case,  the  defendant  Interposed  objection 
to  the  Introduction  of  any  evidence  In  the 
case,  or  to  any  proceedings  whatever  in  the 
case,  until  there  has  been  a  final  disposition 
of  the  case  on  the  first  count,  both  In  this 
court  and  In  the  appellate  court"  The  ob- 
jection was  overruled.  Defendant  excepted, 
and  the  trial  proceeded  to  Judgment  on  the 
second  count,  on  which  Judgment  was  entered 
on  the  13th  of  November,  1807,  as  hereinbe- 
fore stated;  and  on  the  same  day  the  defend- 
ant filed  a  second  motion  for  new  trial  upon 
both  counts  of  the  petition,  setting  up  there- 
in the  same  grounds  for  a  new  trial  on  the 
first  count  as  In  the  first  motion,  and  other 
grounds  for  a  new  trial  on  the  second  count 
These  motions  coming  on  to  be  heard  on  the 
17th  of  November,  1897,  both  of  them  were 
then  overruled,  and  defendant  perfected  his 
appeal.  Under  the  Code,  separate  causes  of 
action,  whether  legal  or  equitable,  arising  out 
of  the  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action,  af- 
fecting all  the  parties  to  the  action,  and  not 
requiring  different  places  of  trial,  may  be 
united  in  the  same  petition,  If  separately 
stated  with  the  relief  sought  for  each  cause 
of  action,  so  that  they  may  be  intelligibly 
distinguished.  Bev.  St.  1889,  9  2040.  When 
so  united,  separate  trials  may  be  had  for 
each  cause  of  action  at  the  same  or  different 
terms  of  the  court,  as  circumstances  may  re- 
quire. But  "the  Judgment  upon  each  sepa- 
rate finding  shall  await  the  trial  of  all  the  Is- 
sues." Id.  i  2135.  If  the  course  marked  out 
by  the  statute  bad  been  literally  followed  in 
this  case,  this  point  would  not  have  been  in 
the  case;  for  there  would  then  have  been  no 
occasion  or  place  for  the  first  motion  for  new 
trial,  and  the  whole  case  would  have  been 
covered,  as  it  was  intended  it  should  be,  and 
was  In  fact  by  the  second  motion  for  a  new 
trial.  The  evident  purpose  of  the  statute  is, 
while  providing  for  separate  trials  on  each 


count  and  separate  findings  and  Judgment  or 
decrees,  If  need  be,  that  they  shall  all  be  en- 
tered at  the  same  time;  and  when  so  entered 
they  constitute  together  the  Judgment  which 
is  "a  final  determination  of  the  right  of  the 
parties  In  the  action"  (Id.  {  2208),  and  Is  the 
judgment  which,  for  good  cause,  may  be  set 
aside,  and  a  new  trial  granted  (section  2240), 
and  from  which  an  appeal  may  be  taken 
(section  2246).  The  statute  does  not  contem- 
plate a  dismemberment  of  the  action  at  any 
stage  of  the  proceedings,  whereby  a  part  of 
It  might  be  brought  to  this  court  and  be  pend- 
ing here,  while  the  other  part  of  it  was  left 
pending  In  the  circuit  court  On  the  con- 
trary, its  obvious  meaning  Is  that  the  whole 
ease  shall  be  disposed  of  In  the  trial  court  be- 
fore It  Is  In  condition  for  appeal.  The  only 
error  we  find  under  this  assignment  is  the 
premature  entry  of  the  decree,  and,  as  this 
was  in  no  way  prejudicial  to  the  rights  of  the 
defendant  he  ought  not  to  be  heard  to  com- 
plain of  it  Of  course,  the  court  did  not  err 
in  refusing  to  permit  the  release  to  be  given 
in  evidence  before  the  Jury  on  the  second 
count.  With  the  Issues  to  be  tried  by  the 
jury  on  that  eount  the  release  had  nothing  to 
do.  It  had  already  been  taken  out  of  those 
issues,  and  had  been  tried  by  the  proper  tri- 
bunal; and  if  any  error  had  been  committed 
in  that  trial,  prejudicial  to  the  defendant's 
rights,  he  woald  have  had  the  full  benefit  of 
it  on  this  appeal,  and  plaintiff's  Judgment 
would  for  such  error  have  been  reversed. 

(b)  It  is  next  assigned  as  error  that  the 
court  permitted  the  witness  EL  0.  CI  Ink  scales 
to  testify  to  the  substance  of  a  conversation 
between  himself  and  Purinton  when  the  de- 
fendant was  not  present  In  the  course  of 
the  examination  of  the  witness  Clink  scales 
for  the  plaintiff,  he  was  asked,  "Who  did  you 
get  the  Information  from,  that  induced  yon 
to  think  that  the  plaintiff  was  capable  of  do- 
ing a  thing  like  that?"  and  he  answered, 
"From  Prof.  Purinton  and  Prof.  BlackwelL" 
On  cross-examination  of  the  witness,  the  fol- 
lowing question  was  asked,  and  answer  given: 
"Q.  You  Bay  you  got  your  information  from 
Prof.  Purinton  and  Prof.  Blackwell  about  this 
matter?  A.  Yes,  sir.  Q.  Didn't  yon  testi- 
fy this  a  while  ago?  That  when  Prof.  Black- 
well  came  up  to  you  on  the  street  and  began 
talking  about  this  matter,  didn't  you  say  that 
you  told  him  that  you  already  had  been  think- 
ing about  getting  this  young  lady  off  in  a 
room,  so  that  you  could  examine  her?  A. 
Yes,  sir;  I  did."  After  which  the  redirect 
examination  proceeded  as  follows:  "Q.  Yon 
had  before  that  had  a  conversation  with  Prof. 
Purinton  about  this  matter,  had  you?  A. 
Yes,  sir;  and  Prof.  Purinton  had  told  me  all 
what  Prof.  Blackwell  had  said  before  that 
and  I  knew  what  he  had  said  to  Prof.  Purin- 
ton. (To  this  answer  the  defendant  at  the 
time  objected  for  the  reason  that  he  was  un- 
dertaking to  detail  a  conversation  with  Purin- 
ton when  the  defendant  was  not  present  and 
moved  the  court  that  the  answer  be  stricken 


Digitized  by 


Google 


676 


61  SOUTHWESTERN  REPORTER. 


(Mo. 


from  the  record.  Which  objection  the  court 
overruled,  and  to  the  action  of  the  court  In 
overruling  hlB  objection  and  motion  to  strike 
out  this  answer  the  defendant  at  the  time 
saved  his  exception.  The  court  said  this  wit- 
ness could  state  from  whom  he  got  the  in- 
formation, and  that  he  had  got  it,  but  not 
what  Prof.  Purlnton  said  to  him  regarding 
it,  as  that  was  Incompetent  and  would  be 
stricken  out.)  Q.  Did  you  get  that  informa- 
tion from  any  other  parties  than  Profs. 
Blackwell  and  Purlnton?  A.  No,  sir;  I  nev- 
er heard  anybody  else  say  anything  against 
her."  This  was  the  end  of  this  evidence, 
and  It  Is  obvious  upon  Its  face  that  the  court 
did  not  permit  the  witness  to  detail  the  con- 
versation between  himself  and  Purlnton,  but, 
on  the  contrary,  that  everything  therein  con- 
tained, beyond  the  giving  of  the  source  of  In- 
formation upon  which  he  had  predicated  his 
belief,  was  stricken  out 

(c)  It  Is  next  contended  the  court  committed 
error  in  permitting  the  plaintiff  to  testify, 
over  defendant's  objections,  that  she  had 
been  refused  employment  as  a  teacher  on 
account  of  this  charge.  The  only  specific  tes- 
timony that  she  gave  on  this  subject  was:  "I 
applied  for  two  schools,  and  went  home,  and 
was  told  afterwards  that  was  the  reason  I 
didn't  get  them.  *  •  *  It  was  on  account 
of  these  reports  about  me.  *  *  *  One  of 
the  directors  told  me  that."  The  Inquiry  was 
not  prosecuted  any  further,  and  no  special 
damage  was  shown  or  attempted  to  be  shown 
by  reason  of  the  fact  testified  to;  and  as  no 
damage  was  allowed  by  the  jury  on  this  ac- 
count, or  on  account  of  any  special  damage, 
It  Is  not  seen  how  the  defendant  has  been 
prejudiced  by  this  evidence. 

(d)  The  defendant  having  offered  the  re- 
lease as  evidence  before  the  jury,  the  court 
committed  no  error  In  Instructing  the  jury 
that  the  same  had  been  set  aside  by  the 
court,  and  was  no  bar  to  the  plaintiff's  re- 
covery. The  other  instructions  criticised  are 
the  same  as  those  given  and  approved  when 
the  case  was  here  before,  and,  although  again 
criticised,  we  are  still  of  the  opinion  that 
the  Instructions  presented  the  case  fully  and 
fairly  to  the  jury. 

(e)  On  the  question  of  damages  the  court 
instructed  the  Jury  as  follows:  "(5)  If  the 
jury  find  for  the  plaintiff,  in  estimating  her 
damages  they  are  not  confined  to  the  mental 
anguish  endured,  and  the  Injury,  if  any,  to 
her  character,  but,  if  they  find  that  the  words 
charged  were  maliciously  and  wantonly  ut- 
tered, they  may,  in  addition  thereto,  assess 
against  the  defendant,  by  way  of  punishment 
to  him  and  as  an  example  to  others,  such  ex- 
emplary damages  as  the  Jury,  In  their  judg- 
ment, under  all  the  evidence  In  the  case,  be- 
lieve the  defendant  ought  to  pay;  and  in 
estimating  such  damages  the  jury  may  con- 
sider the  pecuniary  circumstances  of  the  de- 
fendant, and  the  position  and  Influence  of  de- 
fendant In  society,  provided  that  the  amount 
of  damages  assessed  by  the  jury  shall  in  no 


event  exceed  the  amount  claimed  by  plaintiff 
In  her  petition."  "(7)  If  the  Jury  find  for 
the  plaintiff,  and  further  find  that  plaintiff 
Is  entitled  to  exemplary  damages  under  the 
evidence  in  the  case,  their  verdict  should  be 
In  the  following  form:  *We,  the  Jury,  find 
for  the  plaintiff,  and  assess  and  award  to  her 
as  exemplary  damages  the  sum  of  ■  dol- 
lars.'" The  jury  did  find  for  the  plaintiff, 
and  in  so  doing  found  that  the  defendant  had 
published  the  slander  with  which  be  was 
charged;  and  upon  that  finding  the  plaintiff 
was  entitled  to  have  actual  damages  assess- 
ed in  her  favor,  the  slander  being  of  that 
character  from  which  the  law  implies  such 
damages.  They  also  found,  as  Is  apparent  on 
the  face  of  the  verdict  when  read  in  connec- 
tion with  the  instructions,  that  the  slander 
had  been  wantonly  and  maliciously  publish- 
ed; and  It  was  also  within  their  province  to 
assess  exemplary  damages  therefor  In  her 
favor.  So  that  there  was  In  fact  a  basis  un- 
der the  instructions  for  the  assessment  of 
both  actual  and  exemplary  damages.  But 
by  some  mischance,  in  the  form  of  the  ver- 
dict which  was  given  to  the  jury  no  place  was 
left  therein  for  the  separate  assessment  of 
the  actual  damages,  and  the  whole  was  re- 
turned In  a  lump  sum,  according  to  the  form, 
as  exemplary  damages.  This  was  an  error 
of  form,  and  not  of  substance,  and  as,  under 
the  facts  and  circumstances  of  the  case,  the 
assessment  was  reasonable  and  just  we  do 
not  think  the  judgment  ought  to  be  reversed 
for  this  error.  Finding  no  error  In  the  rec- 
ord for  which  the  Judgment  of  the  circuit 
court  should  be  reversed,  the  same  la  af- 
firmed. 

GAXTT,  C.  X,  and  SHERWOOD  and  MAR- 
SHALL, JJ.,  concur  In  the  opinion.  ROBIN- 
SON, J.,  dissents.  VALLIANT,  J.,  also  con- 
curs In  the  opinion,  except  paragraph  S,  to 
which  he  dissents.   BURGESS,  J.,  absent. 

MARSHALL,  J.  I  concur  In  the  foregoing 
opinion,  and  believe  It  is  the  only  proper 
conclusion  under  the  circumstances  disclos- 
ed by  this  record,  especially  In  view  of  the 
opinion  In  this  case  on  the  former  appeal 
(41  S.  W.  205);  but  in  my  judgment  that 
opinion  was  erroneous  In  holding  that  the 
issue  of  fraud  In  the  procurement  of  the  re- 
lease could  not  be  raised  In  a  reply  to  the 
answer  setting  up  the  release.  In  my  opin- 
ion, release  Is  an  affirmative  defense,  and, 
when  pleaded  by  a  defendant  the  plaintiff 
can  meet  It  In  the  reply  by  a  plea  of  fraud 
In  its  procurement;  and  this  is  the  rule  pre- 
scribed by  sections  2042,  2052,  Rev.  St.  18S9. 
The  plaintiff  may  anticipate  an  affirmative 
defense  of  release  by  a  count  in  his  petition 
setting  out  the  fraud  In  its  procurement  and 
asking  its  cancellation,  but  should  not  be 
required  to  do  so;  nor  should  a  plaintiff  be  re- 
verted to  a  separate  bill  In  equity  for  such 
purpose,  for  the  whole  question  can  logically 
be  determined,  when  the  release  is  pleaded 
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by  the  defendant,  if  It  Is  pleaded,  by  an  is- 
sue of  fraud  raised  by  the  reply,  and  tried 
by  the  chancellor,  before  the  action  at  law 
la  tried.  For  these  reasons,  I  think  the  opin- 
ion on  former  appeal  was  incorrect,  In  not  so 
holding,  and  in  requiring  the  plaintiff  to  re- 
sort to  a  proceeding  in  equity  or  to  amend 
her  petition. 

GANTT,  C.  J.,  and  SHERWOOD  and 
BRACE,  JJ.,  concur  herein. 

VAIXIANT,  J.  (dissenting).  The  opinion 
of  the  majority  of  the  court  holds  that  the 
suit  in  equity  set  up  in  the  first  count  of  the 
amended  petition  Is  not  barred  by  the  statute 
of  limitations,  because  the  same  facts  were 
stated  in  a  replication  addressed  to  the  an- 
swer to  the  original  petition,  which  replica- 
tion was  filed  before  the  cause  was  barred, 
but  which  on  the  former  appeal  was  by  this 
court  (41  a  W.  205)  held  to  be  Ineffectual 
because  it  was  a  tender  of  an  issue  as  one 
of  the  issues  in  a  law  suit  to  be  tried  by  a 
jury.  I  respectfully  dissent  from  the  prop- 
osition that  the  equity  count  is  not  barred. 
In  the  original  petition  there  was  but  one 
count,  which  was  an  action  at  law  for  slan- 
der. In  the  answer  it  was  pleaded  that  plain- 
tiff had,  for  a  valid  consideration,  executed 
a  release  which  barred  her  action.  The  plain- 
tiff met  that  answer  by  a  reply  stating  facts 
which  indicated  that  the  release  had  been 
obtained  by  fraud,  which  reply  concluded  as 
follows:  "Wherefore  plaintiff  says  that  the 
said  release  is  fraudulent,  void,  and  of  no  ef- 
fect and  constitutes  no  legal  defense  or  bar 
to  plaintiff's  action."  Defendant  filed  a  mo- 
tion to  strike  out  the  reply  upon  the  ground, 
among  others,  "that  It  attempts  to  raise  is- 
sues triable  solely  in  a  court  of  equity."  The 
court  overruled  that  motion.  And  when  the 
cause  came  to  trial  defendant  demanded  that 
that  issue  be  tried  by  the  court,  but  the  court 
refused,  and  submitted  that,  with  the  other 
issues,  to  the  jury.  Thus,  it  will  be  seen 
that  the  plaintiff  never  intended  to  plead 
those  facts  in  such  a  manner  as  to  .obtain  the 
judgment  of  a  court  of  equity  upon  them. 
The  attention  of  her  counsel  was  called  to  it 
by  the  defendant  In  his  motion,  and  in  his  re- 
quest for  a  trial  by  the  court,  but  they  refused 
to  heed  It,  and  insisted  upon  adhering  only 
to  a  verdict  of  a  jury.  The  trial  judge  adopt- 
ed their  view,  the  cause  was  tried  by  a  Jury, 
and  they  got  what  they  contended  for  in  that 
way.  This  is  not  a  case  where  they  failed 
to  state  their  cause  In  form  sufficient  to  ac- 
complish what  they  intended  by  their  plea. 
They  did  not  Intend  to  present  an  Issue  to 
be  tried  by  the  chancellor.  On  the  contrary, 
when  the  defendant  demanded  that  they 
should  do  so,  they  resisted  it  There  was  no 
inadvertence,  oversight,  or  accident.  They 
knew  just  what  they  wanted,  and  refused  to 
lake  anything  else.  And,  when  the  cause 
was  here  on  the  former  appeal,  counsel  for 
plaintiff  insisted  that  the  facts  stated  in  the 


replication  made  the  release  void,  and  re- 
quired no  rescission  by  a  court  of  equity. 
Hancock  v.  Blackwell.  139  Mo.  440,  41  S.  W. 
205.  Now,  after  allowing  the  whole  period 
prescribed  by  the  statute  of  limitations  to 
elapse  while  they  were  trying  to  obtain  what 
they  had  no  right  to  (that  is,  a  rescission  of 
a  contract  by  a  verdict  of  a  jury),  they  Insist 
that  the  hands  of  that  clock  must  be  turned 
back,  and  they  be  allowed  to  do  what  they 
not  only  neglected  but  refused  to  do  while 
the  court  of  equity  was  yet  open  to  them. 
On  the  former  appeal  this  Court  decided,  and 
rightly  so,  that  that  reply  was  of  no  avail, 
and  the  learned  judge  who  wrote  the  opinion' 
made  it  clear  that  the  plaintiff's  relief  from 
that  contract  of  release  could  be  obtained  on- 
ly In  a  court  of  equity.  It  was  not  there  de- 
cided that  the  plaintiff  could  not,  in  a  reply, 
invoke  the  equitable  relief  which  she  after- 
wards sought  by  an  amendment  to  her  peti- 
tion. It  was  only  decided  that  the  reply,,  as 
formed,  tendered  an  issue  in  a  law  case  to 
be  tried  by  a  jury,  and  that  that  could  not 
be  done.  If  that  reply  had  \>een  in  proper 
shape,— in  effect,  a  bill  In  equity  praying  a 
rescission  of  the  contract,— It  would  have  been 
entirely  valid,  under  our  system  of  code  plead- 
ing. It  Is  insisted  that  amendments  are  al- 
lowed for  the  purpose  of  preventing  a  bar  of 
the  statute  of  limitations,  and  cases  are  cited 
to  support  that  proposition.  That' means  that 
the  statement  of  the  cause  of  action  pending 
may  be  so  amended,  but  not  that  a  new  cause 
of  action  may  be  added  to  another  already 
pending,  and  give  the  new  suit  the  date  of 
the  old  one.  Amending  a  petition  by  adding 
a  new  and  different  cause  of  action,  leaving 
the  original  action  standing  as  it  was,  Is  in 
no  sense  an  amendment  of  the  pending  cause. 
Such  so-called  amendments  are  not  Infrequent 
practice,  but  I  know  no  authority  for  It 

Upon  the  argument  it  was  contended  that 
on  the  former  appeal  this  court  adjudged 
that  the  petition  might  be  amended  as  it  now 
appears,  and  that  in  so'  amending  it  the  plain- 
tiff was  only  following  the  directions  of  this 
court  and  that  therefore,  the  cause  Is  not 
barred.  But  that  Is  a  misconception  of  the 
decision.  The  question  of  whether  or  not  an 
equitable  suit  to  be  thereafter  brought  to  set 
aside  the  release  was  barred  by  the  statute 
of  limitations  was  not  before  the  court,  and 
could  not  have  been  decided.  The  facts  now 
presented  showing  the  suit  In  equity  to  be 
barred  were  not  In  the  record  in  that  case. 
It  is  not  there  decided  that  the  plaintiff 
could  amend  her  petition  in  this  way.  There 
is  at  the  close  of  the  second  paragraph  a  ref- 
erence to  the  subject,  but  it  is  only  inferen- 
tial, and  to  the  effect  that  plaintiff  could  not 
Ignore  the  release  until  a  court  of  equity  had 
decreed  Its  rescission,  either  through  an  orig- 
inal proceeding  to  accomplish  that  end,  or  by 
adding  a  new  count  in  the  shape  of  an  equity 
bill  to  her  original  petition;  citing  in  support 
of  the  proposition  Blair  v.  Railroad  Co.,  80 
Mo.  383,  1  S.  W.  350,  Homuth  V.  Railroad 
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Co.,  129  Mo.  629,  31  S.  W.  903,  and  Och  v. 
Railway  Co.,  130  Mo.  27,  31  S.  W.  062,  an 
of  which  cases  cited  sustain  the  proposition 
decided,— that  is,  that  the  release  Is  a  oar 
until  rescinded  by  a  decree  of  a  court  of  eq- 
uity,—bat  neither  of  them  decides  that  a  pe- 
tition can  be  amended  by  adding  a  new  cause 
of  action,  by  way  of  an  additional  count,  to 
the  original  suit.  There  Is  a  mere  sugges- 
tion to  that  effect  In  Och  v.  Railroad  Co.,  but 
it  was  a  mere  suggestion,  as  in  the  opinion 
on  the  first  appeal  In  this  case.  In  the  third 
paragraph  of  that  opinion  It  is  said,  "There 
Is  nothing  disclosed  by  the  record  which  will 
preclude  the  plaintiff  from  proceeding  in  eq- 
uity to  set  it  [the  release]  aside,  should  the 
evidence  be  found  sufficient,"  etc  These 
were  mere  suggestions,  and  they  pointed  as 
much  towards  an  original  suit  as  they  did  to 
an  amendment  of  the  old.  There  was  no  con- 
sideration given  to  the  question  of  whether 
or  not  the  old  petition  could  be  thus  amend- 
ed. If  a  separate  suit  In  equity  had  been 
adopted,  undoubtedly,  under  the  facta  pre- 
sented, it  would'have  been  barred  by  the  stat- 
ute. Even  admitting,  for  the  argument,  that 
there  is  any  authority  for  adding  another 
cause  of  action  to  a  petition,  the  new  cause 
bo  added  Is  in  no  better  condition,  so  far  as 
the  statute  of  limitations  is  concerned,  than 
an  entirely  new  suit  filed.  The  plaintiff  can- 
not claim  to'  have  been  misled  to  her  disad- 
vantage by  the  former  opinion  in  this  case. 
When  that  decision  was  rendered,  her  right 
to  a  suit  in  equity  was  already  barred,  and 
nothing  then  said  .could  have  revived  it  The 
decision  in  that  case  was  right  on  every 
point.  The  plaintiff  has  simply  Insisted  on 
trying  her  case  in  a  certain  way,  and,  after 
the  years  have  passed,  she  finds  that  she  has 
taken  the  wrong  coarse,  and  it  is  now  too 
late  to  begin  again.  In  my  opinion,  the 
Judgment  of  the  circuit  court  ought  to  be 
reversed. 


LAWSON  v.  MILLS. 
(Supreme  Court  of  Missouri.  Division  No.  1. 
May  23,  1899.) 

APPEAL* — TRANSCRIPT   OP  RECORD — BILL  OP 
EXCEPTIONS— FILING. 

1.  Rev.  St.  1889.  §  2253,  requiring  appellant 
to  file  a  perfect  transcript  of  the  record  and  pro- 
ceedings in  the  cause,  or,  in  lieu  thereof,  a  certi- 
fied copy  of  the  record  entry  of  the  judgment  or 
decree  appealed  from,  is  not  complied  with  by 
filing  a  bill  of  exceptions,  without  a  statement  of 
the  record  and  proceedings  in  the  cause,  or  any 
certified  copy  of  the  record  showing  that  the  bill 
of  exceptions  was  ever  filed. 

2.  Where  the  bill  of  exceptions  was  filed  after 
the  trial  term,  the  transcript  of  the  record  on 
appeal  must  show  that  the  time  for  filing  it  was 
extended,  and  a  recital  to  that  effect  In  the  bill 
of  exceptions  is  insufficient. 

Appeal  from  circuit  court,  Dade  county;  D. 
P.  Stratton,  Judge. 

Action  by  Charles  Lawsos  against  James 
W.  Mills.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.  Dismissed. 


W.  Cloud,  for  appellant  Wm.  B.  Skinner 
and  Henry  Brum  back,  for  respondent. 

MARSHALL,  3.  This  cause  is  not  before 
the  court  In  aoch  shape  as  to  entitle  the  ap- 
pellant to  have  the  judgment  of  the  circuit 
court  reviewed.  There  la  no  "perfect  tran- 
script of  the  record  and  proceedings  in  the 
cause,  or,  In  lieu  of  such  transcript  a  cer- 
tified copy  of  the  record  entry  of  the  Judg- 
ment, order,  or  decree  appealed  from,"  before 
the  court,  as  is  required  by  section  2253,  Rer. 
St  1889.  A  certified  copy  of  what  seems  to 
have  been  a  bill  of  exceptions  filed  in  the 
trial  court  has  been  filed  In  this  court,  but*  It 
is  in  no  sense  a  perfect  transcript  In  fact 
there  is  nothing  before  this  court  showing 
any  record  entry  In  the  cause  whatever; 
nothing  to  show  the  institution  of  the  action, 
the  issuance  of  summons,  or  the  manner  of 
executing  it;  no  petition,  answer,  or  other 
pleading;  a  trial,  judgment  motion  for  new 
trial;  the  filing  of  a  bill  of  exceptions,  nor 
the  granting  of  an  appeal  The  paper  here 
filed  is  purely  and  simply  a  bill  of  exceptions 
in  proper  form  to  preserve  matters  of  excep- 
tion, and  make  them  part  of  the  record,  but 
there  Is  no  certified  copy  of  any  order  of  rec- 
ord showing  that  the  bill  of  exceptions  was 
ever  filed,  and  this  Is  absolutely  necessary, 
as  the  bin  of  exceptions  cannot  prove  itself. 
State  v.  Harris,  121  Mo.  445,  26  S.  W.  538; 
Walser  v.  Wear,  128  Mo.,  loc.  dt.  653,  31  S. 
W.  38.  The  bill  of  exceptions  appears  to 
have  been  filed  after  the  term  when  the  mat- 
ters excepted  to  occurred,  and  there  Is  no 
order  of  record  showing  that  the  trial  court 
extended  the  time  for  filing  the  bill  of  excep- 
tions beyond  the  term,  which  is  a  necessary 
requisite.  The  recitals  to  that  effect  hi  tine 
bill  of  exceptions  are  not  sufficient  State  v. 
Ryan,  120  Mo.  88,  22  S.  W.  486,  and  25  &  W. 
351;  Nichols  v.  Stevens,  123  Mo.,  loc  dt  119, 
25  S.  W.  584,  and  27  S.  W.  613.  The  ap- 
pellant therefore  has  wholly  failed  to  comply 
with  the  provisions  of  section  2253,  Rer.  St 
1889.  He  has  also  failed  to  comply  with  rules 
11  (31  S.  W.  v.),  12,  and  13  (16  S.  W.  vt)  of 
this  court  No  abstract  of  any  kind  has  been 
filed  in  this  court  What  purports  to  be  a 
statement  and  brief  has  been  filed,  presum- 
ably to  comply  with  section  2301,  Rev.  St. 
1889,  bat  even  this  is  not  "a  clear  and  concise 
statement  of  the  case."  In  this  condition  of 
the  record  the  appeal  must  be  dismissed. 
Walser  v.  Wear,  128  Mo.  652,  31  S.  W.  37; 
Halstead  ▼.  Stone  (Mo.  Sup.)  49  S.  W.  850. 
It  Is  so  ordered.  All  concur. 


BRISTOL  v.  FISCHEL  et  at. 
(Supreme  Conrt  of  Missouri,  Division  No.  2. 
June  15,  1899.) 

SUPREME  COURT— JURISDICTION. 
The  supreme  court  has  no  jurisdiction  of 
an  appeal  in  certiorari  proceedings  to  review  tha 
action  of  the  commissioners  on  charitable  inat! 
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tntlona  of  the  city  of  St.  Lotus  la  discharging  an 
officer  of  such  an  institution. 

Appeal  from  St.  Louis  circuit  court;  Leroy 
B.  VaUlant,  Judge. 

Petition  for  certiorari  by  Isaac  S.  Bristol 
against  Martha  E  Flschel  and  others,  as  com- 
missioners on  charitable  institutions  of  the 
city  of  St  Louis.  From  a  judgment  of  the 
St  Louis  circuit  court  for  petitioner,  defend- 
ants appeal.  Transferred. 

B.  Schnurmacher  and  0.  0.  Allen,  for  ap- 
pellants.  Chester  B.  Krum,  for  respondent 

SHERWOOD,  J.  Isnac  S.  Bristol  was  the 
superintendent  of  the  House  of  Refuge.  The 
appellants  constitute  the  board  of  commis- 
sioners on  charitable  Institutions  of  the  city 
of  St  Louis.  Acting  in  that  capacity,  and 
having  authority  of  law  so  to  do,  upon  char- 
ges preferred,  etc.,  they  removed  Bristol  from 
his  office  aforesaid,  whereupon  the  St.  Louis 
circuit  court  brought  up  before  It  by  certio- 
rari the  proceedings  of  the  commissioners, 
and,  having  done  so,  quashed  such  proceed- 
ings. The  facts  aforesaid  give  this  court  no 
jurisdiction  over  this  cause,  hence  we  order 
It  transferred  to  the  St  Louis  court  of  ap- 
peals.  All  concur. 


CARLIN  v.  WOLFF  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  15,  1899.) 

INJUNCTION— BILL.  OF  BXCEPTION8 — BVIDENCE 
— ENJOINING  OBSTRUCTION  OF  HIGHWAY. 

1.  Injunction  lies  only  for  a  threatened  wrong 
for  which  no  adequate  legal  remedy  is  afforded, 
and  a  court  of  ennity  will  not  issue  an  injunc- 
tion to  prevent  the  performance  of  ait  act  al- 
ready consummated. 

2.  The  attachment  of  a  plat,  which  was  In  evi- 
dence, and  which  is  referred  to  in  a  bill  of  excep- 
tions as  an  exhibit  to  the  bill  of  exceptions,  is 
a  sufficient  compliance  with  Rev.  St.  1889,  $ 
2304,  which  provides  that  evidence  shall  be  In- 
corporated in  the  bill  of  exceptions. 

S.  A  court  of  equity  will  not  grant  an  injunc- 
tion to  prevent  the  obstruction  of  a  highway,  on 
vague,  uncertain,  and  contradictory  evidence. 

Appeal  from  circuit  court  Cole  county;  D. 
W.  Shackleford,  Judge. 

Petition  by  William  Carlln  against  Her- 
mann Wolff  and  others  for  an  Injunction. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.  Affirmed. 

Silver  &  Brown,  for  appellant  Pope  & 
Belch,  for  respondents. 

SHERWOOD,  3.  Injunction  to  restrain 
defendants,  and  chiefly  defendant  Hermann, 
from  building  his  fence,  and  thereby  ob- 
structing a  certain  alley  In  the  Immediate 
rear  of  plaintiff's  premises,  situate  in  that 
certain  and  uncertain  locality  known  and  un- 
known as  the  "Lower  Jefferson  Addition"  to 
the  city  of  Jefferson.  In  addition  to  Injunc- 
tive relief,  the  petition  prays  for  an  assess- 
ment of  damages  as  compensation  for  ob- 
structing the  alley  aforesaid,  which  It  is  char- 


ged denied  plaintiff  Ingress  to  and  egress 
from  the  rear  end  of  his  lot-  The  answer  of 
Hermann  denies  having  ever  obstructed  the 
alley  with  his  fence;  but  states  that  "the 
matters  complained  of,  and  which  plaintiff 
now  seeks  to  enjoin,  long  since  happened  and 
were  completed,  and  that  this  court  cannot 
restrain  him  from  doing  what  has  already 
been  done."  There  was  no  reply  filed.  The 
answer  of  the  other  defendants  was,  in  effect, 
a  general  denial  and  a  disclaimer.  Upon 
hearing  had,  the  court  found  the  issues  for 
defendants,  and  gave  Judgment  accordingly: 

1.  The  evidence  shows  that  defendant  Fred 
Wolff  and  Waldemar  Wolff,  Hermann's  sons, 
were  prosecuted  for  obstructing  the  litigated 
alley,  and  on  trial,  which  occurred  on  Novem- 
ber 26,  1895,  they  went  acquit  of  the  charge, 
and  that  two  days  thereafter,  to  wit  Novem- 
ber 28th,  the  fence  was  finished.  Now,  the 
summons  Issued  and  was  served  In  this  cause 
on  the  same  day  the  petition  was  filed,  to  wit, 
November  30, 1895,  which  was  two  days  after 
the  fence  was  completed.  More  than  that, 
the  answer  alleging  the  completion  of  the 
fence  went  undented,  and  so  must  be  taken 
as  true;  and  It  Is  wholly  immaterial  whether 
the  fence  In  question  was  completed  before 
or  after  suit  brought,  since  an  injunction,  If 
granted,  could  not  have  any  retroactive  ef- 
fect on  work  being  done  and  Incomplete  when 
suit  brought  but  complete  when  answer  filed. 
It  Is  familiar  and  well-settled  law  that  a 
court  of  equity  will  not  attempt  to  restrain 
the  doing  of  any  work  which  has  already 
been  accomplished,  and  for  obvious  reasons. 
10  Am.  Se  Eng.  Enc.  Law,  p.  783,  and  cases 
cited;  1  High,  Inj.  (3d  Ed.)  (  23,  and  cases 
cited,— among  them,  Owen  v.  Ford,  49  Mo. 
436.  This  feature  Is  alone  decisive  of  the  af- 
firmance of  the  Judgment  rendered. 

2.  It  is  asserted  by  plaintiffs  counsel  that 
no  objection  was  made  to  the  plat  when  of- 
fered In  evidence.  This  assertion  Is  flatly  con- 
tradicted by  the  bill  of  exceptions  brought 
to  this  court  at  the  Instance  and  on  the  mo- 
tion of  plaintiff's  counsel,  which  bill  of  ex- 
ceptions, ou  page  41  thereof,  recites:  "Mr. 
Silver:  I  now  offer  a  certified  copy,  or,  rath- 
er, the  original  plat  book.  I  offer  the  orig- 
inal plat  of  Lower  Jefferson  addition,— I  mean 
the  record  of  the  plat  of  Lower  Jefferson  ad- 
dition, as  contained  in  the  Cole  County  Plat 
Book,  on  page  16.  Mr.  Pope:  I  object  to 
that,  because  it  Is  not  executed  and  acknowl- 
edged as  required  by  the  law  for  the  laying 
off  of  towns  and  additions  of  towns.  It  does 
not  purport  to  have  been  acknowledged;  nor 
Is  there  anything  about  the  record  to  show 
upon  what  piece  of  land  It  la  situated,  oi 
where  It  begins  or  where  It  ends,  or  any 
matter  fay  which  It  could  be  Identified." 
Such  misstatements  by  counsel,  of  the  record, 
are  indefensible.  But  the  plat  Is  not  Incor- 
porated In  the  bill  of  exceptions.  Under  the 
provisions  of  section  2304,  Rev.  St  1889,  the 
only  things  that  need  not  be  Incorporated  In 
the  bill  of  exceptions  are  the  motions  for  new 
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trial,  In  arrest,  and  the  Instructions;  and  the 
bill  of  exceptions. In  such  case  must  contain  a 
direction  to  the  clerk  to  copy  the  same,  and 
the  same  must  be  bo  copied.  Here  the  bill 
of  exceptions  recites,  "Said  plat  offered  In 
evidence  is  In  words  and  figures  as  follows, 
as  appears  from  same  attached  to  this  bill  of 
exceptions,  and  marked  'Exhibit  A."'  Such 
a  reference  does  not,  In  strictness,  Incorpo- 
rate the  evidence  in  the  cause,  nor  any  por- 
tion thereof  thus  referred  to,  as  in  this  re- 
gard the  old  rule  respecting  the  necessity  of 
the  evidence  being  incorporated  in  the  bill 
of  exceptions  still  prevails,  unaffected  by  the 
emendations  made  by  the  act  of  1885  in  sec- 
tion 3776,  Rev.  St.  1870,  now  section  2304 
aforesaid.  State  v.  Griffin,  98  Mo.  672,  12 
S.  W.  358,  and  other  cases.  But  the  strict 
letter  of  the  statute  has  been  so  far  relaxed 
as  to  make  valid  such  a  reference  as  above 
to  documentary  evidence.  Tipton  v.  Renner, 
105  Mo.  1,  16  S.  W.  668.  But,  taking  the  bill 
of  exceptions  as.  all  right  and  regular  in  the 
respect  mentioned,  still  this-  avails  plaintiff 
nothing,  and  for  these  reasons:  The  so- 
called  plat  does  not  comply  with  the  law  In 
any  particular,  to  wit:  It  is  not  acknowl- 
edged by  any  one,  nor  does  it  appear  on  what 
piece  of  land  It  Is  supposedly  situate,  to  wit, 
as  to  section,  township,  and  range;  nor  does 
It  describe  the  ground  reserved  for  streets 
and  alleys  by  boundaries,  course,  and  extent, 
as  required  by  sections  7300,  7312,  Rev.  St 
1880.  Moreover,  the  testimony  of  those  who 
have  attempted  to  survey  the  locus  In  quo  is 
vexatlously  Indefinite  and  unsatisfactory.  Of 
two  surveyors  who  attempted  to  survey  the 
ground  in  dispute,  one  made  it  out  that  the 
alley  was  almost  entirely  obstructed  by  the 
fence;  the  other,  that  it  was  not  obstructed 
at  all.  Xo  wonder  that  the  lower  court,  con- 
fronted with  such  contradictions,  refused  to 
enjoin  defendants,  because  a  court  of  equity 
does  not  grant  Injunctive  relief  in  the  cir- 
cumstances related,  except  in  a  very  plain 
case.  Elliott,  Roads  &  S.  496;  1  High,  Inj. 
(3d  Ed.)  tt  886,  887;  2  Story,  Eq.  Jur.  (18th 
Ed.)  pp.  227,  228.  For  these  reasons  we  af- 
firm the  judgment  All  concur. 


STATE  ex  rel.  BURNHAM  et  al.  v.  HICK- 
MAN et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  23,  1899.) 

LIMITATIONS  —  ATTACHMENT  —  PRIORITIES  — 
PROCEEDS— LACHES— PARTIES— SHERIFF. 

1.  The  three-years  limitations  for  the  lien  of  a 
judgment  provided  by  Rct.  St  1880,  f  6012,  does 
not  apply  to  funds  in  court,  and  hence  does  not 
run  against  attaching  creditors  for  failure  to  move 
the  court  to  order  distribution  of  the  proceeds  of 
the  attached  property  in  custodia  legis. 

2.  The  rule  that  equity  will  reward  the  dili- 
gent does  not  apply  to  attachments  of  unequal 
priority. 

3.  Laches  in  moving  for  a  distribution  of  pro- 
ceeds in  court  cannot  be  Imputed  to  one  attach- 


ing creditor,  whereby  another  acquires  priority 
over  him. 

4.  In  a  suit  by  subsequent  attaching  creditors 
to  establish  the  priorities  of  their  liens,  the  court 
cannot  hold  that  prior  attaching  creditors,  not 
parties  to  the  suit,  have  lost  their  liens. 

6.  A  sheriff  holding  the  proceeds  of  an  at- 
tachment sale  cannot  be  adjudged  guilty  of  a 
wrong  for  not  paying  the  tlaim  of  an  attaching 
creditor  until  the  court  orders  him  to  pay,  and  he 
refuses. 

Case  certified  from  circuit  court,  Jackson 

county;  John  W.  Henry,  Judge. 

Action  by  the  state,  on  the  relation  of  James 
K.  Burnham  and  others,  against  W.  T.  Hick- 
man and  others.  There  was  a  judgment  of 
the  Kansas  City  court  of  appeals  reversing;  a 
judgment  for  defendants,  and  the  judgment 
was  certified  to  the  supreme  court  Reversed. 

Karnes.  Hagerman  &  Krauthoff,  for  appel- 
lants. Lathrop,  Morrow,  Fox  &  Moore,  for  re- 
spondents. 

MARSHALL,  J.  1.  This  case  was  trans- 
ferred to  this  court  by  the  Kansas  City  court 
of  appeals  on  account  of  one  of  the  judges  of 
that  court  deeming  the  opinion  rendered  there- 
in by  that  court  In  conflict  with  the  cases  of 
State  Devltt,  107  Mo.  573,  17  S.  W.  900. 
Mllburn  v.  Gilman,  11  Mo.  64.  Melcher  v. 
Scruggs,  72  Mo.  406,  and  Howard  v.  Clark,  43 
Mo.  344,  decided  by  this  court,  and  State  ▼. 
Spencer,  30  Mo.  App.  407,  decided  by  the 
Kansas  City  court  of  appeals.  Under  section 
6  of  the  amendment  of  1884  to  article  6  of  the 
constitution,  this  court  is  required  to  "rehear 
and  determine"  this  case  "as  In  case  Of  Juris- 
diction obtained  by  ordinary  appellate  process," 
notwithstanding  the  case  would  not  otherwise 
fail  within  the  jurisdiction  of  this  court  The 
purpose  of  this  provision  was  to  Insure  uni- 
formity of  decision  between  the  courts  of  ap- 
peals and  this  court  and  between  the  courts 
of  appeals  between  themselves. 

2.  Briefly  stated,  the  facts  disclosed  by  this 
record  are  these:  On  the  24th  of  October, 
1887,  nine  creditors  sued  out  attachments 
against  their  common  debtor,  Max  Blank,  and 
secured  priorities  as  follows:  (1)  Iaadore 
Schwartz,  $2,200;  (2)  Mary  Samter,  $508;  (3) 
Barton  Bros.,  $742.12;  (4)  J.  L.  Levin,  $728.15; 
(5)  O.  Krlesman,  $410.12;  (6)  W.  B.  Grimes 
Dry-Goods  Company,  $1,496.02;  (7)  Gallagher 
et  al.,  $220;  (8)  L.  Feder,  $750;  (9)  Burnham. 
Hanna,  Munger  Co.  (relators  herein),  $728.82. 
Under  these  attachment  writs,  the  sheriff, 
Hickman,  levied  on  the  debtor's  stock  of  mer- 
chandise, and  under  order  of  court  sold  the 
same  on  November  29,  1887,  realising  therefor 
$5,333.  Before  the  return  day  of  the  writs,  to 
wit  on  December  5,  1887,  the  debtor,  Blank, 
confessed  judgment  in  favor  of  Schwartz,  and 
also  in  favor  of  Samter,  in  the  amount  of  their 
claims.  No  further  proceedings  were  taken  by 
these  two  creditors  towards  sustaining  their 
attachments.  The  other  attaching  creditors 
reduced  their  claims  to  judgment  On  the 
10th  of  March,  1888,  Schwartz  moved  the  court 
for  an  order  on  the  sheriff  to  pay  his  judgment 
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out  of  the  proceeds  of  the  sale  of  the  attached 
property.  While  this  motion  was  pending,  to 
wit,  on  June  20,  1888,  the  relators,  whose  at- 
tachment Uen  was  last  In  order  of  priority, 
Instituted  a  suit  in  equity  against  Blank, 
Schwartz,  Samter,  and  the  sheriff,  seeking  to 
be  substituted  in  order  of  priority  to  Schwartz 
and  Samter.  The  sheriff  was  served  in  this 
case  on  July  17,  1868.  On  the  23d  of  July, 
1888,  the  circuit  court  ordered  the  sheriff  to 
pay  Schwartz  the  amount  of  his  judgment, 
which  the  sheriff  did.  The  sheriff  did  not  set 
up  in  his  answer  In  the  suit  in  equity  that  he 
had  paid  the  money  to  Schwartz  under  the 
order  of  July  23,  1888,  and  the  court,  on  the 
3d  of  December,  1890,  found  for  the  plaintiffs, 
and  ordered  the  liens  of  Schwartz  and  Samter 
postponed  to  that  of  the  plaintiffs.  The  case 
was  appealed  to  the  Kansas  City  court  of  ap- 
peals, where  the  judgment  of  the  circuit  court 
was  affirmed  (49  Mo.  App.  56),  the  decision 
being  put  on  the  ground  that  the  acceptance 
of  the  judgments  by  confession  was  an  aban- 
donment of  the  attachments,  and  consequently 
a  loss  of  their  priority  of  lien  by  Schwartz  and 
Samter.  In  the  meantime,  on  August  6,  1888, 
Samter  had  moved  the  circuit  court  for  an  or- 
der on  the  sheriff  to  pay  her  judgment  out  of 
the  proceeds  of  the  attachment  sale,  but  the 
court  refused  so  to  order.  In  the  meantime, 
also,  on  December  17,  1887,  the  Grimes  Dry- 
Goods  Company,  whose  attachment  was  sixth 
In  order  of  priority,  had  instituted  a  suit  in 
equity  against  Blank,  Schwartz,  Samter,  and 
the  sheriff,  asking  to  have  its  lien  given  prior- 
ity over  the  claims  of  Schwartz  and  Samter, 
but  the  circuit  court  refused  to  so  order,  and 
the  Grimes  Dry-Goods  Company  did  not  ap- 
peal. But  on  March  3,  1888,  which  was  be- 
fore relators'  suit  in  equity  was  begun,  the  cir- 
cuit court  ordered  the  sheriff  to  pay  the  judg- 
ment of  Barton  Bros,  and  of  Levin,  and  the 
sheriff  did  so.  In  the  meantime,  also,  the 
sheriff  had  paid  the  Krlesman  judgment  with- 
out any  order  of  court.  Burnham,  Hanna, 
Munger  &  Co.,  upon  the  sheriff  refusing  to  pay 
their  judgment,  then  began  this  action  against 
the  sheriff  and  the  sureties  on  his  bond.  In 
their  answer  the  defendants  set  up  the  pay- 
ment of  the  Schwartz  judgment,  the  Barton 
and  Levin  judgments  under  order  of  court,  and 
the  Krlesman  judgment,  and  alleged  that,  aft- 
er deducting  these  judgments  and  the  costs,  it 
left  only  $253.94  in  the  sheriff's  hands.  They 
also  pleaded  that  the  judgments  of  the  Grimes 
Dry-Goods  Company,  Gallagher,  and  Feder  had 
not  been  paid,  and  that  they  were  not  parties 
to  the  equity  suit,  and  their  rights  were  not 
affected  by  the  judgment  in  that  case,  and 
that  their  Hens  were  entitled  to  priority  over 
relators.  The  circuit  court  rendered  judgment 
for  the  defendants.  The  relators  appealed  to 
the  Kansas  City  court  of  appeals,  where  the 
judgment  of  the  circuit  court  was  reversed, 
and  judgment  entered  for  the  relators  upon  the 
ground  that  the  sheriff,  having  failed  to  notify 
the  court  of  the  pendency  of  the  equity  suit, 
waa  not  protected  In  the  payment  of  the 


Schwartz  judgment  by  the  order  of  the  circuit 
court,  and  that  the  other  attaching  creditors 
who  held  prior  liens  to  relators  had  lost  their 
Hens  and  priorities  by  nonaction  after  they  ob- 
tained their  judgments.  The  case  was  then 
transferred  to  this  court  for  the  reasons  herein 
stated. 

No  question  Is  raised  by  relators  as  to  the 
propriety  of  the  payment  of  the  judgments 
of  Barton  Bros,  and  Levin,  bo  they  will  be 
eliminated.  We  will  not  consider  whether 
the  decision  of  the  Kansas  City  court  of  ap- 
peals in  the  equity  case  was  correct  or  not 
That  court  had  final  jurisdiction  In  that  case, 
and  the  judgment  is  binding  upon  all  par- 
ties to  that  action.  That  judgment  however, 
affected  only  the  parties  to  that  action,  who 
were  Blank,  Schwartz,  Samter,  and  the  sher- 
iff. It  bad  no  effect  whatever  upon  the  rights 
or  priorities  of  any  of  the  other  attaching 
creditors.  That  judgment  decided,  and  de- 
cided only,  that  the  claims  of  Schwartz  and 
Samter  should  be  postponed  to  the  claim  of 
relators.  It  did  not  attempt  to  adjust  the 
priorities  between  relators  and  the  other  six 
attaching  creditors  whose  attachments  were- 
prior  to  relators.  Thus  far  the  sheriff  is  con- 
cluded by  that  judgment  Neither  he  nor  his 
sureties  can  now  or  hereafter  be  heard  to  say 
that  Schwartz  and  Samter  have  a  priority 
over  relators.  The  Kansas  City  court  of  ap- 
peals held  that  the  liens  of  the  attaching 
creditors  which  were  prior  to  relators  have- 
been  lost  by  their  nonaction,  and  under  sec- 
tion 6012,  Rev.  St  1889,  which  limits  the  lien 
j  of  judgments  to  three  years,  and  that  relators 
are  entitled  to  priority  over  them  all  as  a  re- 
ward for  their  diligence.  It  is  undoubtedly 
the  law  that  where  liens  are  equal,  a  court 
of  equity  will  reward  diligence.  Bruce  v.  Vo- 
gel,  38  Mo.  106;  Story,  Eq.  Jur.  (12th  Ed.)  8 
64.  But  here  the  liens  are  not  equal.  Orig- 
inally the  relators'  lien  was  the  last  in  order 
of  priority.  Under  the  decision  in  the  equity 
case  the  liens  of  Schwartz  and  Samter  have 
been  postponed  to  that  of  the  relators,  but 
that  of  relators  has  not  been  given  priority 
over  the  other  attaching  creditors.  Relators 
should  be  rewarded  for  their  diligence  to  the- 
extent  of  being  paid  before  Schwartz  and 
Samter.  But  the  status  as  to  priority  be- 
tween relators  and  the  other  attaching  credit- 
ors remains  unchanged.  The  fund  has  all 
the  time  been  In  custodla  legis.  The  other 
attaching  creditors  (except  Barton  and  Levin) 
have  taken  no  steps  to  secure  an  order  of  dis- 
tribution of  the  fund,  and  the  relators  have- 
not  done  so.  They  are  all  In  the  same  atti- 
tude before  the  court  The  three-years  stat- 
ute of  limitations  for  the  lien  of  a  judgment 
provided  by  section  6012,  Rev.  St  1889,  has. 
no  application  whatever  to  funds  In  the  hands 
of  the  court.  The  lien  referred  to  in  that  sec- 
tion of  the  statute  refers  to  a  lien  on  real  es- 
tate which  the  plaintiff  allows  to  lapse  by  not 
suing  out  an  execution  on  the  judgment  or  re- 
viving the  judgment  within  three  years. 
Here  the  fund  was  In  court   No  execution. 
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could  be  Issued.  The  res  was  In  the  custody 
of  the  court,  through  its  officer,  the  sheriff. 
It  was  awaiting  an  order  of  distribution  by 
the  court.  There  is  no  statute  of  limitations 
which  bars  or  cuts  out  the  rights  of  any  liti- 
gant because  a  court  falls  to  order  the  dis- 
tribution of  money  in  the  registry  of  the  court 
within  any  specified  time,  or  because  the  liti- 
gant falls  to  apply,  within  any  definite  time, 
to  the  court,  for  such  an  order.  The  fund 
came  into  the  custody  of  the  court  impressed 
with  certain  liens  according  to  certain  priori- 
ties. None  of  the  litigants  could  change  the 
priority  because  of  any  laches  by  any  of  the 
other  litigants  In  pressing  the  determination 
of  their  suits.  That  is  a  matter  wholly  In 
the  power  of  the  court  to  expedite  or  allow 
to  drag,  and  no  laches  can  be  Imputed  to  an 
act  which  could  not  be  done  except  by  per- 
mission or  tolerance  of  the  court 

But  the  Kansas  City  court  of  appeals  erred 
In  holding  that  these  prior  creditors  .had  lost 
their  liens,  for  another  reason.  The  prior 
creditors  are  not  parties  to  this  action,  and 
their  rights  cannot  be  adjudicated  in  this  pro- 
ceeding. The  answer  set  up  the  existence  of 
these  prior  liens,  and  while  they  exist  it  is  a 
sufficient  answer  for  the  sheriff  to  make  to 
relators'  demand  for  the  fund.  No  Judgment 
that  the  court  has  the  power  to  enter  In  this 
case  could  strike  down  the  rights  of  those  at- 
taching creditors,  for  they  are  not  parties  to 
this  suit,  and  hence  have  never  had  a  day  In 
court,  and  are  therefore  protected  by  the  con- 
stitution of  the  United  States.  If  relators 
have  acquired  a  priority  over  these  prior 
creditors  as  a  reward  for  their  diligence,  they 
should  apply  to  the  circtHt  court,  under  sec- 
tion 570,  Rev.  St.  1889,  and  have  their  pri- 
ority settled,  or  should  proceed  in  equity 
against  these  prior  attaching  creditors,  and 
have  the  claimed  priority  established  in  a 
proper  and  binding  way.  They  have  done 
neither.  It  is  altogether  a  mistake  to  sup- 
pose that  the  decision  in  the  equity  case  set- 
tled the  rights  of  these  relators  to  demand 
this  fund  from  the  sheriff.  As  herein  shown, 
that  decision  settled  the  priority  between 
these  relators  and  Schwartz  and  Sa  inter. 
Nothing  more.  It  does  not  appear  from  the 
record  that  the  relators  or  any  one  else  have 
ever  applied  to  the  circuit  court  for  an  order 
of  distribution  of  the  proceeds  of  the  attach- 
ment sale.  Until  such  an  order  is  made,  the 
sheriff  cannot  be  adjudged  guilty  of  wrong 
for  not  paying  the  relators'  claim.  This  ac- 
tion is  manifestly  prematurely  begun,  for  the 
money  is  In  the  sheriff's  hands  as  representing 
the  court;  and  until  the  court  makes  an  or- 
der on  the  sheriff  to  pay  it,  and  the  sheriff 
falls  to  obey  the  order,  there  will  be  no  breach 
of  his  bond,  and  hence  neither  he  or  his  sure- 
ties can  be  held  liable  until  this  condition  ap- 
pears. It  is  the  very  purpose  of  section  570, 
Rev.  St  1889,  that  in  attachment  cases  where 
there  is  a  contest  of  priorities  that  question 
shall  be  settled  by  the  court,  and  not  by  the 
sheriff,  who  is  a  mere  ministerial  officer. 


Bank  v.  Brennelsen,  97  Mo.  145,  10  S.  W.  184. 
See,  also,  Claflln  v.  Sylvester,  99  Mo.  27ft  13 
S.  W.  508. 

This  case  is  here  on  a  certificate  of  Judg- 
ment, as  authorized  by  section  2263.  There 
Is  no  abstract  of  the  record  filed.  The  state- 
ments filed  do  not  set  out  the  petition,  either 
in  full  or  in  substance;  hence  we  are  not  In- 
formed what  breaches  of  the  bond  were  as- 
signed. But  none  of  the  statements  show 
that  there  has  been  an  order  of  distribution 
by  the  court  which  the  sheriff  has  failed  to 
obey,  nor  that  the  priorities  between  any  of 
the  attaching  creditors  have  been  settled,  ex- 
cept as  between  relators  and  Schwartz  and 
Samter.  Upon  this  showing,  therefore,  the 
claims  of  the  other  six  attaching  creditors 
would  prima  fade  be  entitled  to  payment  be- 
fore that  of  the  relators,  and,  as  hereinbefore 
pointed  out,  they  hare  been  guilty  of  no  more 
laches  than  relators  have,  so  far  as  applying 
for  an  order  of  distribution  or  of  reviving 
their  liens  (if  such  was  necessary  when  the 
funds  are  in  court,— and  we  think  It  was  not) 
is  concerned;  and,  as  before  shown,  these 
questions  are  not  open  to  adjudication  in  this 
proceeding,  Where  the  other  creditors  are  not 
parties.  It  follows,  therefore,  that  the  Kan- 
sas City  court  of  appeals  erred  in  reversing 
the  Judgment  of  the  circuit  court  and  In  en- 
tering Judgment  against  the  defendants,  and 
that  the  judgment  of  the  circuit  court  was 
right.  The  judgment  of  the  Kansas  City 
court  of  appeals  is  reversed,  and  the  judg- 
ment of  the  circuit  court  Is  affirmed.  All 
concur. 


SWEENEY  v.  KANSAS  CITY  CABLE  RY. 
CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  23,  1899.) 

STREET  RAILROADS — INJURIES  TO  PASSEN- 
GERS-NEGLIGENCE—RIDINO  ON  FOOTBOARD 
—  CONTRIBUTORY  NEGLIGENCE  —  INSTRUC- 
TIONS —  TRIAL  —  WITNESSES  —  CONTRADIC- 
TION. 

1.  In  an  action  against  a  street-railway  com- 
pany for  the  death  of  a  passenger,  caused  by  a 
collision  between  the  car  on  which  he  was  riding 
and  a  broken-down  wagon  on  the  track,  there 
was  evidence  that  the  gripman  was  engaged  in 
conversation  with  a  passenger,  and  was  not 
looking  at  the  track  ahead  of  him.  Passengers 
on  the  train  testified  that  thoy  saw  the  wagon 
on  the  track  when  within  50  to  125  feet  from  it, 
and  the  driver  of  the  wagon  and  another  testi- 
fied that  the  driver  had  gone  up  the  track  about 
60  feet  to  warn  the  approaching  car,  but  that  the 
gripman  paid  no  attention  to  him;  the  evidence 
being  conflicting  whether  the  car  could  have  been 
stopped  within  40  feet  or  in  not  less  than  75 
feet.  Held,  that  the  question  of  the  gripman's 
negligence  was  for  the  jury. 

"2.  A  passenger  on  a  cable  car  notified  the  grip- 
man  of  his  intention  to  get  off  at  a  crossing,  and 
preparatory  to  doing  so  stepped  on  a  footboard 
running  alongside  the  car  on  which  persons  get- 
ting off  the  car  were  obliged  to  step.  The  motor- 
man  failed  to  stop  at  the  crossing,  and  stated  he 
would  let  the  passenger  off  at  the  next  cross- 
ing, and  thereupon  the  passenger  remained  stand- 
ing on  the  footboard,  though  there  were  empty 
seats  in  the  car,  and,  before  reaching  the  next 
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street,  he  was  killed  by  the  car  colliding  with  a 
wagon  on  the  track.  EM,  that  the  passenger 
was  not  guilty  of  contributory  negligence  in  re- 
maining on  the  footboard  while  the  car  was  going 
to  the  next  crossing,  the  position  not  having 
been  voluntarily  assumed  by  him. 

3.  Nor  was  he  guilty  of  contributory  negli- 
gence in  that  he  saw  the  obstruction  which, 
caused  the  injury  on  the  track  ahead  of  the  car 
in  time  to  have  stepped  back  into  his  seat,  and 
failed  to  do  so,  as  he  had  a  right  to  assume  that 
he  would  be  carried  safely,  and  that  the  grip- 
man  would  see  the  obstruction  in  time  to  prevent 
a  collision. 

4.  A. passenger  confronted  with,  sudden  danger 
while  on  a  car  is  not  guilty  of  contributory  negli- 
gence merely  because  he  fails  to  exercise  what 
might  have  seemed  to  others  the  beat  judgment  in 
trying  to  avoid  the  danger. 

5.  In  an  action  against  a  street-railway  com- 
pany for  the  death  of  a  passenger  from  injuries 
received  while  riding  on  a  running  board  used 
to  step  on  in  getting  on  and  off  the  car,  an  in- 
struction that  if  the  passenger  voluntarily  left 
his  seat  in  the  car  to  ride  on  the  running  board, 
and  that  he  would  not  have  been  injured  had  he 
not  been  standing  thereon,  and  if  the  position 
on  the  running  board  was  an  unsafe  one  for  pas- 
sengers, no  recovery  can  be  had,  is  properly  re- 
fused, since  it  prohibits  a  recovery  notwith- 
standing the  carrier's  failure  to  exercise  the 
greatest  care  to  carry  him  safely,  though  he  had 
voluntarily  assumed  an  unsafe  position. 

6.  In  an  action  for  the  death  of  a  passenger 
from  injuries  received  while  riding  on  a  car,  an 
instruction  that  if  the  passenger  voluntarily  left 
his  seat,  and  took  up  the  position  in  which  he 
was  injured,  and  that  he  would  not  have  been 
injured  had  he  remained  in  his  seat,  no  recovery 
can  be  had  unless  the  person  in  charge  of  the 
car  saw  him  in  his  position  of  danger  in  time  to 
bare  prevented  the  injury,  is  properly  refused,  as 
it  assumes  that  the  position  which  the  passen- 
ger took  was  dangerous  as  a  matter  of  law,  and 
that  no  recovery  could  be  had,  though  the  injury 
was  caused  by  the  negligent  management  of  the 
train. 

7.  A  witness  cannot  be  contradicted  by  proof 
that  on  a  prior  occasion  he  expressed  an  opinion 
at  variance  with  the  facts  testified  to  by  him. 

&  In  an  action  for  the  death  of  a  street-car 
passenger  from  injuries  caused  by  the  car  in 
which  he  was  riding  colliding  with  an  obstruction 
on  the  track  while  the  passenger  was  riding  on 
the  footboard  of  the  car  preparatory  to  getting 
off,  the  charge  being  negligence,  in  that  the  col- 
lision could  have  been  avoided  with  ordinary  care, 
an  instruction  that  the  carrier  is  liable  if  the 
injury  was  the  result  of  even  slight  negligence  in 
the  management  of  the  train,  is  not  erroneous  as 
enlarging  the  issues. 

9.  A  street-railway  company  is  bound  to  ex- 
ercise towards  its  passengers  the  utmost  care  and 
diligence  of  a  very  cautious  person,  and  an  in- 
struction that  it  will  be  liable  if  its  servants  are 
guilty  of  even  slight  negligence  is  proper. 

10.  In  a  negligence  case  the  court  need  not,  in 
its  charge,  define  the  word  "negligence." 

11.  In  an  action  for  the  death  of  a  street-car 
passenger,  caused  by  the  car  in  which  he  was 
riding  colliding  with  a  wagon,  an  instruction 
using  the  term,  "a  broken-down  wagon  and  ob- 
strnctioB  which  was  at  said  time  upon  and  in 
close  proximity  to  the  tracks,"  is  not  erroneous 
as  asimming  that  there  was  a  broken-down  wag- 
on the  track,  where  the  evidence  shows  that  part 
of  the  wagon  extended  over  one  of  the  rails  for 
a  distance  of  one  foot. 

12.  Xor  is  such  an  instruction  erroneous  where 
the  carrier  has  requested  an  instruction  assum- 
ing that  there  was  an  obstruction  on  the  track, 
thereby  conceding  the  fact. 

13.  In  an  action  for  the  death  of  a  passenger 
caused  by  the  car  in  which  he  was  riding  collid- 
ing with  an  obstruction  on  the  track,  an  instruc- 
tion that  the  carrier  is  liable  if  its  servants  in 
charge  of  the  car  saw  the  obstruction  in  time  to 


stop  the  car  and  avoid  the  danger,  or  could,  by 
the  exercise  of  the  care  required  of  them,  have 
seen  it  in  time  to  stop  the  car,  followed  by  an 
Instruction  as  to  the  degree  of  care  required  of  a 
carrier,  is  not  erroneous  as  requiring  the  car- 
rier's servant  to  stop  the  car  when  he  saw' the 
obstruction,  though  too  late  to  avoid  the  injury. 

Appeal  from  circuit  eourt,  Pettis  county; 
G.  F.  Longan,  Judge. 

Action  by  Annie  Sweeney  against  the  Kan- 
sas City  Cable-Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Chan.  E.  Tester,  Karnes,  Holmes  &  Krant- 
hoff,  and  Frank  Hagerman,  for  appellant. 
John  Cashman  and  RoaeUe  &  Walsh,  for  re- 
spondent. 

BURGESS,  X  This  suit  was  begun  by 
plaintiff  in  the  circuit  court  of  Jackson  coun- 
ty against  the  defendant,  a  street-railway 
company,  for  damages  in  the  sum  of  95,000 
for  negligently  killing  her  husband,  Patrick 
Sweeney.  Upon  the  application  of  plaintiff, 
the  venue  of  the  cause  was  changed  to  the 
circuit  court  of  Pettis  county,  when  a  trial 
was  had  before  a  jury,  resulting  in  a  verdict 
in  favor  of  plaintiff  in  the  sum  of  $5,000,  for 
which  judgment  was  rendered  in  accordance 
therewith.  After  unsuccessful  motion  for  a 
new  trial,  defendant  appeals. 

At  the  time  of  the  accident  defendant  oper- 
ated a  double-track  cable  street  railway  upon 
Summit  street  in  Kansas  City,  Mo.  There 
was  a  space  of  4%  feet  between  the  two 
tracks.  The  train  upon  which  deceased  was 
riding  as  a  passenger  at  the  time  of  his  in- 
jury was  made  up  of  an  open  gripcar  and  a 
closed  coach  coupled  to  it,  each  22  or  23  feet 
long,  and  weighing  about  6,500  pounds  each. 
The  train  was  operated  by  a  grip,  which  was 
attached  to  a  moving  cable  rope,  and  was 
manipulated  by  a  gripman.  The  rope  moved 
at  nearly  12  miles  per  hour.  Summit  street 
runs  north  and  south.  South-bound  cars  run 
on  the  west  track,  and  north-bound  cars  on 
the  east  track.  At  the  place  where  the  acci- 
dent occurred  the  fall  of  the  grade  is  about 
10  feet  in  every  100.  The  accident  occurred 
a  few  minutes  after  6  o'clock  on  the  evening 
of  October  20, 1894,  while  the  train  was  going 
south.  To  the  front  of  the  tram  was  attach- 
ed a  headlight,  which,  according  to  the  testi- 
mony adduced  by  plaintiff,  on  a  dark  night, 
without  a  fog,  cast  Its  rays  from  100  to  130 
feet  In  front,  and,  according  to  defendant's 
testimony,  on  a  misty,  foggy  night  cast  its 
rays  in  front  from  20  to  60  feet  At  the  time 
of  the  accident  there  were  only  7  or  8  passen- 
gers in  the  coach,  while  its  seating  capacity 
was  24.  Besides,  there  were  vacant  seats  in 
the  grip  car.  Sweeney  desired  to  leave  the 
ear  at  Twentieth  street,  and  when  near  that 
point  so  stated  to  the  gripman,  and  stepped 
out  upon  the  running  board,  upon  which  It 
was  customary  for  passengers  to  ride  to  be  In 
readiness  to  leave  the  car  when  it  stopped. 
There  were  three  persons  on  the  board  when 
Sweeney  stepped  out  on  it   It  seems  that  the 
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gripman,  who  was  at  the  time  engaged  in 
conversation  with  a  policeman,  did  not  hear 
Sweeney,  and  carried  him  past  his  place  of 
destination,  and,  when  asked  by  a  passenger 
why  he  did  not  let  the  old  gentleman  off  at 
Twentieth  street,  replied,  In  effect,  that  he 
did  not  hear  him,  and  that  he  would  stop  at 
Twenty-First  street,  which  was  the  next 
Btreet  south.  In  the  meantime  Sweeney  re- 
mained standing  on  the  running  board,  so  as 
to  be  ready  to  get  off  the  car  at  the  next 
street,  being  Twenty-First  street  About  this 
time  a  coal  wagon  had  broken  down  on  or 
close  to  the  track  of  defendant  at  a  point 
about  800  feet  south  of  Twentieth  street,  the 
rear  end  of  which  extended  over  the  east  rail 
of  the  track  upon  which  the  car  was  proceed- 
ing southward.  The  testimony  of  several 
witnesses  tended  to  show  that  the  gripman 
could  have  seen  the  broken-down  wagon  on 
the  track,  or  Its  dose  proximity  thereto,  from 
50  to  120  feet;  that  the  train  was  running  at 
full  speed,  and  that  no  effort  was  made  to 
stop,  until  about  the  time  of  the  collision. 
The  driver  of  the  coal  wagon,  Colton,  and  the 
negro  woman  Emma  Pullman,  to  whom  the 
coal  was  to  be  delivered  with  which  the 
wagon  was  loaded,  testified  that  Colton  ran 
up  the  track  50  or  60  feet  to  warn  the  grip- 
man,  but  that  he  paid  no  attention  to  It.  The 
gripman,  however,  denied  that  he  either  saw 
or  heard  Colton  when  he  was  trying  to  at- 
tract his  attention.  The  track  was  at  the 
time  what  a  witness  called  a  "clean  wet 
track."  The  evidence,  as  is  usual  In  such 
circumstances,  was  conflicting  with  respect  to 
the  distance  in  which  the  train  could  have 
been  stopped  under  the  then  existing  condi- 
tions; some  saying  within  40  feet,  others  In 
not  less  than  75  to  100  feet  There  was  evi- 
dence tending  to  show  that  at  the  time  of 
the  accident  the  gripman  was  not  looking 
down  the  track  In  front  of  the  cars,  but  was 
talking  to  a  passenger,  and  looking  in  a  dif- 
ferent direction.  Before  the  car  struck  the 
wagon  upon  the  track,  two  passengers  who 
stood  in  front  of  Sweeney  upon  the  running 
board,  jumped  into  the  seat  space  in  the  car, 
but  Sweeney,  the  deceased,  received  a  blow 
which  crushed  his  left  leg  at  the  knee.  The 
injury  made  amputation  necessary,  and  he 
died  upon  the  morning  of  the  30th  of  Octo- 
ber from  the  hemorrhage  incident  to  the  oper- 
ation. Another  man  standing  behind  Sween- 
ey upon  the  running  board  was  also  knocked 
off  and  injured,  but  not  seriously.  When  the 
car  struck  the  wagon,  it  was  going  at  full 
speed.  The  gripman  did  not  put  on  the 
brake  to  stop  the  car  until  just  as  It  struck 
the  wagon.  At  the  close  of  plaintiff's  evi- 
dence, and  again  at  the  close  of  all  the  evi- 
dence, the  defendant  interposed  a  demurrer 
thereto,  which  was  refused,  and  defendant 
excepted. 

The  court,  over  the  objection  and  exception 
of  defendant,  Instructed  the  Jury  in  behalf 
of  plaintiff  as  follows:  "(1)  The  Jury  are  in- 
structed that  if  they  believe  and  find  from  the 


evidence  that  defendant  was,  on  the  29th  day 
of  October,  1894,  operating  a  railway  upon 
and  over  certain  streets  and  highways  in 
Kansas  City,  Jackson  county,  Missouri,  and 
upon  and  over  Summit  street  between  Twen- 
tieth and  Twenty-First  streets,  In  said  city, 
and  was  at  said  time  engaged  in  tbe  busi- 
ness of  transporting  passengers  for  hire  over 
said  last-named  line  of  railway;  that  plain- 
tiff was,  on  said  29th  day  of  October,  1894, 
and  prior  thereto,  the  wife  of  Patrick  Sween- 
ey, deceased;  .that  this  suit  was  brought 
within  six  months  next  succeeding  the  death 
of  her  said  husband,  deceased;  that  on  said 
29th  day  of  October,  1894,  her  said  husband 
took  passage  upon  one  of  the  cars  of  defend- 
ant's railway  as  a  passenger;  that  said  de- 
fendant railway  .company  received  and  ac- 
cepted her  said  husband  as  a  passenger  upon 
its  said  cars;  that  said  defendant  by  its 
agents,  servants,  and  employes  in  charge  of 
the  cars  upon  which  plaintiff's  said  husband 
was  riding  as  aforesaid,  so  negligently,  care- 
lessly, and  unskillfully  managed,  operated, 
and  conducted  said  cars  at  a  point  on  Summit 
street  between  Twentieth  and  Twenty-First 
streets,  in  said  city,  as  to  cause  said  cars  and 
the  person  of  plaintiff's  said  husband  to  be 
brought  into  violent  contact  with  a  broken- 
down  wagon  and  obstruction  which  was  at 
said  time  upon  and  In  close  proximity  to  the 
tracks  of  the  defendant  at  said  point  injuring 
plaintiffs  said  husband,  and  causing  his 
death;  that  the  agents,  servants  and  em- 
ployes of  the  defendant  in  charge  of  the  said 
cable  cars  upon  which  plaintiffs  said  hus- 
band, deceased,  was  then  riding,  saw,  or 
would  by  the  exercise  of  the  care  required  of 
them,  as  set  out  In  instruction  No.  3,  have 
seen,  the  broken-down  wagon  or  obstruction 
upon  and  In  close  proximity  to  said  track  In 
time  to  have  stopped  said  cars,  and  have 
avoided  the  Injury  to  plaintiff's  said  husband, 
but  negligently  and  carelessly  failed  to  stop 
said  cars  and  prevent  said  injury  and  killing; 
and  that  plaintiff's  said  husband  was  hlmselt 
at  the  time  of  the  happening  of  the  injury 
in  question,  in  the  exercise  of  ordinary  care, 
—then  your  verdict  must  be  for  the  plaintiff. 
(2)  By  the  term  'ordinary  care,'  as  used  In 
these  Instructions,  is  meant  that  degree  of 
care  which  an  ordinarily  careful  and  prudent 
person  would  use  under  like  or  similar  cir- 
cumstances. (3)  The  Jury  are  Instructed  that 
if  you  believe  and  find  from  the  evidence  that 
the  defendant  at  the  time  of  the  occurrence 
in  question,  received  and  accepted  the  plain- 
tiff's said  husband,  deceased,  as  a  passenger 
upon  a  car  which  it  was  then  operating,  then 
the  degree  of  care  which  defendant  and  its 
employes  were  bound  to  exercise  towards 
plaintiffs  said  husband  while  he  was  so  be- 
ing carried  upon  said  cars  was  this:  Defend- 
ant was  bound  to  run  and  operate  its  can 
with  the  highest  practical  degree  of  care  of  a 
very  prudent  person  engaged  in  like  business, 
in  view  of  all  the  facts  and  circumstances, 
as  shown  in  evidence,  at  the  tune  of  the  alleg- 
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ed  killing  of  plaintiffs  said  husband;  and  de- 
fendant is  liable  in  this  case  if  its  agents, 
servants,  and  employes  In  charge  of  said  cars 
were  guilty  of  even  slight  negligence  in  the 
management  and  operation  thereof,  If  the 
Jury  further  find  and  believe  from  the  evi- 
dence that  the  death  of  plaintiff's  said  hus- 
band was  the  result  of  such  negligence,  and 
that  plaintiff's  said  husband  was,  at  the  time 
of  the  happening  of  the  occurrence  in  ques- 
tion, exercising  ordinary  care  himself.  (4) 
The  court  instructs  the  jury  that,  if  you  find 
for  the  plaintiff,  your  verdict  will  be  for  the 
sum  of  five  thousand  ($5,000)  dollars."  And 
thereupon  the  defendant  prayed  the  court  to 
give  Instructions  as  follows:  "(1)  If  the  jury 
believe  from  the  evidence  that  the  injuries 
received  by  the  plaintiff's  husband  were  the 
result  of  an  accident  merely,  then  plaintiff 
cannot  recover,  and  your  verdict  must  be  for 
the  defendant.  (2)  Although  the  jury  may 
believe  from  the  evidence  that  the  husband 
of  plaintiff  asked  the  grlpman  to  stop  the  car 
and  let  him  off  at  Twentieth  street,  and  al- 
though the  jury  may  further  believe  that, 
had  said  gripman  so  stopped  at  Twentieth 
street,  the  deceased  would  have  gotten  off  at 
that  point,  yet  this  cannot  be  considered  by 
you  in  determining  whether  the  grlpman  ex- 
ercised the  care  required  in  seeing  the  ob- 
struction upon  the  track,  and  in  stopping  the 
car  so  as  to  avoid  a  collision  therewith.  (3) 
The  court  instructs  the  Jury  that  they  are  the 
sole  judges  of  the  credibility  of  witnesses; 
and  if-  they  believe  that  any  witness,  either  In 
his  deposition  or  before  the  court,  has  will- 
fully testified  falsely  as  to  any  matter  mate- 
rial to  the  questions  Involved  in  the  case,  then 
they  are  at  liberty  to  disregard  the  whole  of 
the  testimony  of  such,  witness.  In  determin- 
ing the  weight  to  be  given  the  testimony  of 
any  witness,  the  Jury  may  take  into  consid- 
eration the  chance  they  had  of  seeing  and 
knowing  what  they  are  talking  about,  and  all 
the  other  facts  and  circumstances  in  evi- 
dence. (4)  The  court  Instructs  the  jury  that 
there  is  no  claim  made  In  this  case  that  the 
car  was  defectively  constructed,  or  that  it 
was  not  properly  provided  with  all  the  nec- 
essary appliances  for  stopping  the  same;  and 
in  arriving  at  your  verdict  you  will  do  so  on 
the  basis  that  said  car  was  In  all  respects 
properly  constructed  and  properly  equipped 
for  use  on  said  railway.  (5)  The  court  in- 
structs the  Jury  that  it  is  not  claimed  in  this 
case  that  the  gripman  and  conductor  operating 
the  car  on  which  plaintiff's  husband  was  rid- 
ing, or  either  of  them,  were  Incompetent  men; 
nor  Is  it  claimed  that  the  track  of  the  defend- 
ant's road  was  not  properly  constructed,  or 
that  the  same  was  out  of  repair;  nor  is  it 
claimed  that  the  motive  power  as  used  on  de- 
fendant's road  was  in  any  way  defective  or 
insufficient;  and  you  will  not  consider  any 
such  matters  in  arriving  at  your  verdict.  (8) 
The  court  instructs  the  jury  that  there  is  no 
?laim  made  in  this  cause  that  either  the  grip- 
or  conductor  was  an  incompetent  party 


for  the  position,  or  that  the  sand  box,  the 
brakes,  the  grip,  the  track,  the  roadway,  and 
all  other  appliances  for  propelling  or  stopping 
the  car  were  not  properly  constructed,  and  in 
suitable  repair;  and  in  arriving  at  your  ver- 
dict It  will  be  your  duty  to  consider  the  grip- 
man  a  competent  party  for  the  position,  and 
that  all  said  appliances  for  propelling  or  stop- 
ping the  cars  were  properly  constructed  and 
in  suitable  repair.  (7)  The  court  Instructs 
the  Jury  that  it  Is  wholly  immaterial  what 
other  persons,  if  any,  have  been  injured  at 
other  times  and  places  on  or  by  the  defend- 
ant's cars,  and  all  such  testimony  will  be  dis- 
regarded by  you  In  arriving  at  your  verdict 
(8)  The  Jury  must  find  that  the  cable  track 
was  constructed  on  the  proper  grades,  and  If 
they  further  find  from  the  evidence  that  the 
direct  and  proximate  cause  of  the  Injury  to 
plaintiff's  husband  was  the  character  of  the 
grade  of  Summit  street  at  the  place  where 
such  injury  occurred,  the  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  defend- 
ant (9)  If  the  jury  believe*  that  the  direct 
and  proximate  cause  of  the  injury  to  plain- 
tiff's husband  was  the  breaking  down  of  a 
coal  wagon  on  or  near  the  cable-railway 
track,  then  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  defendant  (10)  The  Jury 
are  instructed  that  all  of  the  instructions  giv- 
en you  in  this  case  are  the  instructions  of  the 
court,  and  should  be  taken  and  considered  to- 
gether by  you  In  arriving  at  your  verdict 
(11)  If  the  jury  believe  from  the  evidence 
that  the  deceased,  Patrick  Sweeney,  volun- 
tarily left  his  seat  upon  the  open  gripcar,  and 
stepped  out  on  the  running  board,  and  was 
riding  thereon,  and  if  you  believe  that  such 
position,  under  the  circumstances,  was  an  un- 
safe one  for  a  passenger  to  occupy,  and  that 
had  he  not  been  so  standing,  he  would  not 
have  been  Injured,  then  he  cannot  recover; 
and  this  is  true  notwithstanding  you  may  be- 
lieve from  the  evidence  that  the  defendant 
permitted  passengers  to  ride  on  the  running 
board.  (12)  If  the  jury  believe  from  the  evi- 
dence that  the  deceased,  Patrick  Sweeney, 
voluntarily  left  his  seat  on  the  gripcar,  and 
took  a  position  on  the  running  board,  where 
he  was  riding  at  the  time  he  was  injured, 
and  if  they  believe  that  he  would  not  have 
been  injured  had  he  remained  in  his  seat 
then  he  cannot  recover,  unless  you  further 
find  and  believe  that  his  position  of  danger 
was  seen  by  the  gripman,  after  the  deceased 
was  in  peril,  in  time  to  have  stopped  the  car 
and  avoided  the  collision.  (13)  The  defend- 
ant asks  the  court  to  declare  the  law  to  be- 
that  under  the  pleadings  and  evidence  the 
plaintiff  cannot  recover."  These  instructions 
were  all  given,  with  the  exception  of  the 
eleventh,  twelfth,  and  thirteenth,  and  to  the 
refusal  of  the  court  to  give  these  defendant 
duly  excepted  at  the  time. 

The  first  point  for  consideration  Is  with  re- 
spect to  the  action  of  the  court  In  refusing 
the  instructions  asked  by  defendant  in  the 
nature  of  a  demurrer  to  the  evidence,  de- 
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fendant  insisting  that  If  there  was  any  evi- 
dence of  negligence  on  defendant's  part, 
Sweeney  must  be  charged  with  default  In  the 
same  respect  In  other  words,  if  there  was 
any  evidence  of  negligence  on  defendant's 
part,  that  there  was  also  evidence  of  contrib- 
utory negligence  on  Sweeney's  part  contrib- 
uting to  his  injury;  and,  this  being  the  case, 
plaintiff  was  not  entitled  to  recover.  In  sup- 
port of  this  contention  it  is  argued  that  the 
grlpman  had  the  right  to  assume  that  the 
wagon  would  move  out  of  the  way  until 
something  appeared  showing  that  it  could 
not  move.  When  an  adult  person  is  Injured 
by  being  run  over  by  a  railroad  train  while 
upon  its  track,  in  a  suit  by  him  or  his  repre- 
sentatives against  the  company  for  damages 
for  such  injury  it  has  been  held  that  the  en- 
gineer in  charge  of  the  train  had  a  right  to 
assume  that  he  would  at  once,  on  its  near  ap- 
proach, step  off  the  track  to  a  place  of  safe- 
ty. Sinclair  v.  Hallway  Co.,  133  Mo.  233,  34 
S.  W.  76;  Boyd  v.  Railway  Co.,  105  Mo.  371, 
1«  S.  W.  900;  'Bunyan  v.  Railway  Co..  127 
Mo.  12,  29  8  W.  842.  But  no  such  assump- 
tion is  to  be  indulged  m  an  action  by  a  pas- 
senger against  his  carrier,  whose  implied  eon- 
tract  is  to  carry  him  safely;  and,  if  be  be  in- 
jured by  the  carrier  while  the  relation  of  car- 
rier and  passenger  exists,  the  burden  is  upon 
it  to  show  that  the  injury  was  not  occasioned 
by  its  negligence.  As  to  a  person  to  whom 
the  carrier  owes  no  duty,  only  ordinary  dili- 
gence is  required  in  order  to  prevent  injury; 
while  in  the  ease  of  a  passenger  the  greatest 
care  is  required.  In  the  ease  at  bar  the  mov- 
ing cause  of  the  Injury  was  defendant's  can. 
Moreover,  the  rule  does  not  spply  In  any  case 
to  such  obstructions  as  a  broken-down  wag- 
on. There  was  evidence  tending  to  show 
that  at  the  time,  of  the  collision  the  grlpman 
was  engaged  in  conversation  with  a  passen- 
ger, and  was  not  looking  in  the  direction  that 
the  train  was  moving;  that  he  paid  no  at- 
tention to  the  warning  of  the  driver  of  the 
coal  wagon,  which  he  could  have  seen,  as 
well  as  the  broken-down  wagon  on  the  track, 
in  time  to  have  stopped  the  car,  had  he  been 
looking  down  the  track  in  the  direction  the 
train  was  moving.  Four  or  five  witnesses, 
including  one  for  defendant,  who  were  pas- 
sengers on  the  train  at  the  time,  testified  that 
they  saw  the  wagon  on  the  track  when  the 
cars  were  from  50  to  120  feet  from  it.  It 
was  the  grlpman's  duty  to  keep  a  lookout 
along  the  track  for  persons  and  obstructions; 
and  if,  by  having  his  attention  on  the  track 
In  front  of  the  cars,  he  could  have  discovered 
the  warning  of  Colton  and  the  wagon  in  time 
to  stop  the  cars,  and  thereby  avoid  the  in- 
Jury,  it  was  his  duty  to  do  so.  Balrd  v.  Rail- 
way Co.  (Mo.  Sup.)  48  S.  W.  78;  Parker  ▼. 
Railway  Co.,  69  Mo.  App.  54.  If  he  could 
have  seen  the  wagon  on  the  track  In  time  to 
stop,  had  he  looked,  the  presumption  Is  that 
he  did  not  look,  or,  if  he  did  look,  that  he  did 
not  heed  what  he  saw,  so  that  in  either  case 
he  was  negligent.   It  thus  appears  that  there 


was  ample  evidence  tending  to  show  that  de- 
fendant was  guilty  of  negligence  contributing 
to  the  injury  of  Sweeney  to  take  the  ease  to 
the  jury,  and  that  the  demurrers  thereto 
were  properly  refused,  unless  the  evidence 
also  shows  that  Sweeney  was  guilty  of  negli 
gence  contributing  directly  to  his  own  injury. 
He  had  called  the  attention  of  the  gripman  to 
his  purpose  to  get  off  the  cars  at  Twentieth 
street,  and  had  left  bis  seat  in  the  car,  and 
gone  out  on  the  running  board,  so  as  to  be 
ready  to  get  off  when  they  stopped;  bat  the 
grlpman,  unmindful  of  his  duty  to  him  as  a 
passenger,  did  not,  for  some  reason,  stop  at 
that  point,  but  proceeded,  stating  that  he 
would  stop  at  the  next  crossing,  which  was 
Twenty-First  street  If,  however,  Sweeney 
had  voluntarily  assumed  a  dangerous  posi- 
tion, and  was  by  reason  thereof  injured,  he 
was  guilty  of  contributory  negligence;  but  as 
he  could  not  have  gotten  off  the  cars  without 
stepping  upon  the  running  board,  and  bad 
only  done  so  for  the  purpose  of  getting  off 
at  Twentieth  street  he  did  not  voluntarily  as- 
sume such  position,  and  was  not  guilty  at 
contributory  negligence  in  so  doing,  and  re- 
maining there  for  so  short  a  space  of  time 
as  was  required  for  the  cars  to  reach  the 
next  street  where  it  had  been  announced  by 
the  gripman  they  would  stop,  even  though 
there  were  unoccupied  seats  in  both  cars. 
The  case  does  not  therefore,  come  within 
the  rule  that  one  who  voluntarily  takes  a  po- 
sition upon  the  footboard  of  a  street  car  run- 
ning upon  a  public  street  may  be  reasonably- 
charged  with  knowledge  of  the  danger,  and 
guilty  of  negligence  per  ee,  as  announced  in 
the  authorities  cited  by  defendant  via.: 
Clark  v.  Railroad  Co.,  36  N.  X.  135;  Ray, 
Neg.  Imp.  Duties  (Pass.  Carr.)  pp.  44,  45; 
Booth,  St  Ry.  Law,  §f  341-844;  Tramway 
Co.  v.  Reld  (Colo.  Sup.)  45  Pac.  379;  Asa- 
brook  v.  RaUway  Co.,  18  Mo.  App.  290;  Ofl- 
ly  v.  Railroad  Co.  (La.)  21  South.  850;  Aikfai 
v.  Railroad  Co.  (Pa.  Sup.)  21  AtL  781. 

It  is  further  argued  that  if  the  gripman 
could  have  seen  and  heard  a  warning  of  dan- 
ger in  time  to  have  stopped  his  train,  Swee- 
ney likewise  could  have  seen  and  heard  It  in 
time  to  have  stepped  back  into  nis  seat  and 
in  that  way  have  avoided  the  injury.  In  an- 
swer to  this  contention  it  may  be  said  that, 
even  if  Sweeney  saw  the  danger  in  time  to 
have  stepped  back  to  his  seat  or  a  place  of 
absolute  safety,  he  had  the  right  to  assume 
that  he  would  be  carried  safely,  and  that  the 
gripman  would  see  the  obstruction,  and  stop 
in  time  to  prevent  a  collision  with  the  wag- 
on. Nor  Is  a.  passenger  who  is  confronted 
by  a  sudden  danger,  and  fails  to  exercise 
what  might  seem  to  others  the  best  Judg- 
ment in  every  case  guilty  of  negligence. 

It  is  next  claimed  that  error  was  commit- 
ted in  refusing  the  eleventh  instruction  ask- 
ed by  defendant  This  instruction  was  cor- 
rectly refused,  for  reasons  already  stated: 
that  is,  that  Sweeney  was  not,  under  the  cir- 
cumstances, guilty  of  contributory  negligence 
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In  leaving  bis  seat  and  standing  on  the  run- 
ning board  at  the  time  of  the  accident  It  Is 
vicious  for  the  further  reason  that  It  pro- 
hibits plaintiff's  recovery  if  deceased  volun- 
tarily left  his  seat,  and  stepped  out  on  the 
running  board,  and  was  standing  there  at 
the  time  of  the  accident,  If  the  position  was 
an  unsafe  one,  and  In  consequence  of  which 
he  was  Injured,  regardless  of  the  fact  of  de- 
fendant's duty  to  exercise  the  greatest  care 
to  carry  him  safely,  notwithstanding  he  may 
have  assumed  an  unsafe- position.  He  was 
where  passengers  were  accustomed  to  ride, 
and  the  fact  that  he  may  have  been  In  an 
unsafe  place  did  not  absolve  defendant  from 
its  duty  towards  him  as  a  passenger. 

The  refusal  of  the  twelfth  Instruction  ask- 
ed by  defendant  is  also  assigned  as  error. 
This  Instruction  is  faulty,  and  was  properly 
refused,  because  it  assumes  that  the  position 
of  Sweeney  on  the  running  board  at  the  time 
of  the  accident  was  an  unsafe  and  dangerous 
place,  and,  this  being  so,  plaintiff  could  not 
recover,  although  defendant's  servants  may 
have  been  guilty  of  negligence  in  the  man- 
agement of  the  train,  thereby  causing  the 
injury.  John  H.  Twyman,  who  was  a  wit- 
ness for  defendant,  was  a  passenger  on  the 
grlpcar  at  the  time  of  the  accident,  and  sit- 
ting on  the  west  side  of  the  car,  back  of  the 
gripman,  testified  that  the  grlpman  did  noth- 
ing towards  stopping  the  car  until  Just  as  be 
struck  the  wagon.  He  had  previously  testi- 
fied on  an  Inquest  held  as  to  the  death  of 
Sweeney,  and  upon  bis  cross-examination  In 
this  case  he  was  asked  this  question:  "Q. 
Now,  before— before  the  coroner's  Jury— you 
were  asked  this  question:  'As  far  as  you 
know,  do  you  think  the  gripman  done  all  he 
could  to  stop  the  train  before  It  reached  the 
wagon?'"  The  question  was  objected  to, 
and  the  objection  sustained,  upon  the  ground 
that  it  called  for  an  improper  conclusion. 
The  purpose  of  the  question  was  to  contra- 
dict the  witness,  and,  being  with  respect  to 
a  mere  conclusion,  was  not  competent  for 
that  purpose.  The  fact  that  the  witness  may 
have  testified  on  a  former  occasion  as  to 
what  he  thought  of  the  gripman's  effort  to 
stop  the  cars  was  not  competent  for  any  pur- 
pose in  this.  "The  rule  [that  the  proof  of 
contradictory  statements  goes  to  the  credibil- 
ity of  the  witness]  does  not  extend  so  far  as 
to  Introduce  previous  expressions  of  opinion 
made  by  the  witness."  McFadin  v.  Catron, 
120  Mo.  252,  25  8.  W.  506;  1  Thomp.  Trials, 
1 493;  Com.  ▼.  Mooney,  110  Mass.  90;  Holmes 
v.  Anderson,  18  Barb.  420. 

Plaintiff's  third  instruction  Is  criticised  up- 
on the  ground  that  it  enlarged  the  Issues,  and 
that  the  degree  of  care  exacted  of  defendant 
was  too  strict  As  to  the  first  proposition,  It 
seems  to  be  untenable,  and  is  not  in  accord- 
ance with  what  seems  to  us  to  be  a  fair  con- 
struction of  the  instruction.  There  is  no 
question  but  that  the  degree  of  care  required 
of  street-railway  companies  towards  their 
passengers  is  the  utmost  care  and- diligence 


of  very  cautious  persons.  Huelsenkamp  v. 
Ballway  Co.,  37  Mo.  687;  Bryan  v.  Hallway 
Co.,  32  Mo.  App.  228;  Story,  Bailm.  (9th  Ed.) 
i  600.  In  Waller  v.  Railroad  Co.,  83  Mo.  608, 
an  Instruction  which  told  the  jury  that  car- 
riers of  passengers  were  bound  to  exercise 
the  strictest  vigilance  in  carrying  them  was 
approved  by  this  court  In  Furnish  v.  Rail- 
way Co.,  102  Mo.  438,  13  S.  W.  1044,  similar 
instructions  were  approved.  So,  In  O'Con- 
nell  v.  Railway  Co.,  106  Mo.  482,  17  S.  W. 
494,  an  Instruction  which  told  the  jury  that 
the  degree  of  care  which  the  defendant  and 
Its  employes  were  bound  to  exercise  towards 
the  plaintiff,  who  was  a  passenger,  *was  to 
run  and  operate  Its  cars  with  the  highest  de- 
gree of  care  of  a  very  prudent  person  In  view 
of  all  the  facts  and  circumstances  at  the  time 
of  the  alleged  Injury,  met  with  the  unani- 
mous approval  of  this  court.  See,  also, 
Bischoff  v.  Railway  Co.,  121  Mo.  216.  25  S. 
W.  908.  Tbe  Instruction  under  comment  Is 
substantially  the  same  as  those  passed  upon 
In  the  cases  cited.  The  fact  that  in  it  the 
jury  were  told  that  defendant  was  liable  if 
its  servants  were  guilty  of  even  slight  negli- 
gence was  nothing  more  than  telling  them 
that  the  law  required  of  It  the  highest  degree 
of  care,  and  did  not  vitiate  It 

Plaintiff's  first  instruction  la  challenged 
upon  a  number  of  grounds,  and  of  these  in 
their  order. 

First  That  it  does  not  define  negligence. 
This  Is  a  word  the  meaning  of  which  is  well 
understood,  and  no  definition  of  It  was  neces- 
sary. As  used  in  the  instruction,  it  could 
not  have  been  misunderstood  by  the  Jury,  or 
in  any  way  have  misled  them. 

Second.  That  it  erroneously  submits  the 
question  as  to  the  ordinary  care  of  Sweeney, 
when,  as  a  matter  of  law,  he  was  negligent 
and,  in  any  event  limits  the  consideration  of 
the  jury  to  his  negligence  at  the  exact  time 
of  the  injury.  In  answer  to  this  contention 
it  is  only  necessary  to  say  that  we  have  al- 
ready said  that  Sweeney  was  not,  under  the 
circumstances,  guilty  of  contributory  negli- 
gence. 

Third.  That  It  assumes  that  there  was  a 
broken-down  wagon  on  the  track,  whereas 
the  rear  end  of  the  wagon  bed  came  back  al- 
most to  the  track.  The  language  used  In  the 
Instruction  is,  "a  broken-down  wagon  and  ob- 
struction, which  was  at  said  time  upon  and 
in  close  proximity  to  the  tracks."  The  evi- 
dence shows  that  about  one  foot  of  the  hind 
part  of  the  wagon  extended  over  the  east  rail 
of  the  track,  so  that  the  instruction  was  sub- 
stantially in  accord  therewith.  But  even  If 
It  were  not  It  cannot  be  considered  as  a  con- 
troverted fact  for  the  reason  that  by  defend- 
ant's second  Instruction  it  is  assumed  that 
there  was  an  obstruction  upon  the  track,  and 
the  rule  Is  that  the  assumption  In  an  instruc- 
tion of  an  issuable  fact  conceded  by  the  other 
party  is  not  erroneous.  Bank  ▼.  Hatch,  98 
Mo.  376,  11  S.  W.  789;  Walker  v.  City  of 
Kansas,  99  Mo.  647,  12  S.  W.  884. 
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Fourth.  That  It  required  the  gripman  to 
stop  the  cars  when  he  saw  the  wagon.  The 
instruction  is  clearly  not  open  to  this  objec- 
tion. It  only  required  the  gripman  to  stop 
the  car  If  he  saw,  or  would  by  the  exercise 
of  the  care  required  of  him,  as  set  out  In  In- 
struction No.  3,  have  seen,  the  broken-down 
wagon  or  obstruction  upon  and  in  close  prox- 
imity to  the  track  In  time  to  have  stopped 
the  cars,  and  avoided  the  injury.  It  did  not 
require  him  to  stop  when  he  saw  the  wagon. 
The  Instruction  is,  we  think,  free  from  sub- 
stantial error.  For  these  considerations  we 
affirm  the  judgment 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
car. 


STATE  v.  ERNEST. 
(Supreme  Court  of  Missouri,  Division  No.  2, 
June  6,  1890.) 

RAPE   ON   A  CHILD — FORCE — NEWLY-DISCOV- 
ERED EVIDENCE — DILIGENCE. 

1.  One  having  carnal  knowledge  of  a  child 
under  14  years  old  is  guilty  of  rape,  though  she 
consented  and  no  force  was  used. 

2.  In  a  prosecution  for  a  rape  on  a  child  under 
14  years  old,  a  new  trial  is  properly  refused  on 
the  ground  of  newly-discovered  evidence  that 
the  child's  mother  knew  that  she  was  more  than 
14  years  old,  where  the  mother  had  testified 
for  defendant,  as  the  evidence  could  have  been 
procured  by  the  use  of  diligence. 

Appeal  from  St  Louis  circuit  court;  P.  R. 
Flitcraft,  Judge. 

Julius  Ernest  was  convicted  of  rape,  and 
he  appeals.  Affirmed. 

Edward  0.  Crow,  Atty.  Gen.,  for  the  State. 

GANTT,  P.  J.  At  the  December  term, 
1897,  of  the  circuit  court  of  the  city  of  St. 
Louis,  the  defendant  was  Indicted  for  the 
rape  of  his  stepdaughter  Millie  Beckman,  a 
female  child  under  the  age  of  12  years,  on 
the  16th  day  of  May,  1898.  The  indictment 
Is  sufficient  and  the  arraignment  was  regu- 
lar. The  trial  occurred  at  the  December 
term,  1897,  on  the  14th  day  of  January,  1898, 
and  resulted  In  a  verdict  of  guilty,  and  a  sen- 
tence to  Imprisonment  In  the  penitentiary  for 
10  years,  from  which  defendant  appeals. 

The  defendant  was  represented  by  counsel 
In  the  circuit  court,  but  no  counsel  have  ap- 
peared in  this  court,  and  we  are  remitted  to 
the  record  to  ascertain  whether  the  circuit 
court  committed  reversible  error.  Why  the 
legislature  should  Impose  upon  this  court, 
with  an  overburdened  docket  the  duty  of 
reading  Immense  transcripts  In  search  for  er- 
rors, without  the  aid  of  briefs  on  either  side, 
Is  past  our  comprehension.  When  a  defend- 
ant in  a  criminal  case  has  been  tried  and 
convicted  In  a  court  of  general  jurisdiction, 
It  would  certainly  seem  that,  If  he  Insisted  on 
a  review  of  the  proceedings  in  that  court,  he 
should  at  least  be  required  to  pay  for  his 
transcript  and  docket  fee  to  this  court,  and 
point  out  by  brief  the  errors  of  which  he 


complains;  but  it  has  now  become  a  common 
practice  to  give  him  a  free  stenographic  rec- 
ord at  the  cost  of  the  state,  and  when  that 
transcript  Is  filed  here  we  are  required,  with- 
out so  much  as  a  suggestion  of  error,  to  go 
laboriously  through  every  step  from  the  or- 
ganization of  the  court  to  the  signing  of  the 
bill  of  exceptions  to  discover  error.  The 
practice  has  become  intolerable.  The  circuit 
judges  of  St.  Louis  have  no  discretion.  The 
law  requires  them  to  order  the  free  tran- 
script, but  the  circuit  courts  In  the  country 
have  a  discretion,  and  we  think  It  should  only 
be  exercised  in  giving  free  transcripts  where 
they  have  grave  doubts  as  to  their  Judg- 
ments. 

The  facts  developed  in  this  record  are,  in 
substance,  these:  The  defendant  is  a  mar- 
ried man,  33  years  old;  and  his  wife.  43. 
His  wife  was  a  widow  with  five  children  by 
her  first  husband,  Beckman,  at  the  time  he 
married  her.  The  prosecutrix  Is  defendant's 
stepdaughter.  The  evidence  on  behalf  of  the 
state  tended  to  prove  that  defendant's  wife 
was  a  midwife  by  profession,  and  was  often 
away  from  home,  following  her  business. 
At  the  time  of  the  alleged  rape  the  two  older 
girls  were  married,  and  no  longer  lived  with 
their  mother,  and  the  boys  worked  out— one 
for  the  Anheuser-Busch  Brewery.  The  pros- 
ecutrix was  at  home  alone  with  her  step- 
father, the  defendant  The  state's  evidence 
tended  to  show  that  the  prosecutrix  was  born 
on  the  16th  day  of  February,  1883,  and  the 
alleged  rape  occurred  on  the  15th  of  May, 
1896,  at  the  residence  of  defendant  in  St 
Louis,  on  South  Eleventh  street  when  no 
other  member  of  the  family  was  at  home. 
The  girl  testified  that  the  defendant  told  her 
he  would  kill  her  If  she  told  on  him.  The 
defendant  testified  generally  that  he  did  not 
have  Intercourse  with  the  prosecutrix.  The 
court  in  Its  instructions,  very  properly  con- 
fined Its  Instructions  to  carnal  knowledge  of 
the  prosecutrix  while  under  the  age  of  14 
years,  and  did  not  submit  the  question  of 
rape  by  force  and  against  her  will.  The  in- 
structions are  full,  and  very  favorable  to  de- 
fendant The  evidence,  If  believed,  as  it 
was,  by  the  jury,  was  amply  sufficient  to  Jus- 
tify the  verdict. 

The  principal  ground  for  a  new  trial,  as  far 
as  we  can  discern  In  the  absence  of  any  as- 
signment of  error  or  brief,  was  newly-discov- 
ered evidence.  This  new  evidence  relates  en- 
tirely to  the  age  of  the  prosecutrix.  She  tes- 
tified on  the  trial  in  January,  1898,  that  she 
would  be  15  years  old  on  the  16th  of  the  next 
February,  1898.  She  testified  that  her  mother 
had  always  told  her  her  age.  The  state  call- 
ed the  mother,  but  upon  defendant's  objec- 
tion, she  was  excluded  because  she  was  the 
wife  of  defendant.  Defendant  afterwards 
called  the  mother  of  prosecutrix,  but  avoided 
all  reference  to  the  age  of  prosecutrix.  It  Is 
now  sought  to  obtain  a  new  trial  by  filing  an 
affidavit  of  the  defendant's  wife,  and  the 
mother  of  prosecutrix,  that  the  prosecutrix 
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was  born  February  16,  1882,  instead  of  1883; 
that  she  (the  mother)  had  on  Friday,  the 
21st  day  of  January,  1888,  visited  the  school 
which  her  daughter,  the  prosecutrix,  had  at- 
tended, and  .found  the  age  of  prosecutrix  was 
registered  as  born  in  1882,  on  February  16th; 
that  she  had  herself  furnished  this  informa- 
tion to  the  teachers  when  she  entered  the 
child  at  school.  No  diligence  whatever  is 
shown  in  this  application  for  new  trial.  The 
issue  tendered  In  the  indictment,  and  all  of 
slate's  evidence,  was  that  Millie  Beckman 
was  under  14  years  of  age  when  defend- 
ant debauched  her.  The  prosecutrix,  in  her 
cross-examination,  stated  that  her  mother 
had  begun  since  the  indictment  to  say  she 
was  a  year  older  than  she  always  had  stated 
prior  to  the  finding  of  the  indictment  The 
wife  of  defendant  was  a  witness  in  his  be- 
half. She  was  entirely  friendly  to  him,  and 
with  all  this  notice  he  declined  to  interrogate 
her  as  to  Millie's  age.  To  set  aside  a  verdict 
upon  such  a  showing  as  this  would  encour- 
age parties  to  trifle  with  the  courts.  There 
is  no  pretense  of  surprise.  This  court  has 
again  and  again  ruled  that  the  newly-discov- 
ered evidence  must  be  such  that  it  could  not 
have  been  discovered  by  the  exercise  of  due 
diligence.  We  can  bardly  conceive  of  a  more 
glaring  case  of  negligence  than  Is  shown 
here.  The  first  mention  of  the  age  of  the 
prosecutrix  would  have  suggested  to  any 
mind  that  the  natural  source  of  information 
would  be  the  mother,  and  when,  on  the  trial, 
the  prosecutrix  had  testified  in  the  presence 
of  the  husband  of  her  mother  what  her  moth- 
er had  said,  It  is  absolutely  Incredible  that 
he  should  fall  to  ask  his  wife  then,  If  never 
before,  as  to  the  age  of  prosecutrix.  As  to 
the  school  register,  as  It  Is  stated  that  the 
mother  furnished  that  Information,  it  adds 
nothing  to  the  mother's  own  evidence.  The 
circuit  court  correctly  ruled  that  no  diligence 
whatever  was  shown  in  procuring  the  moth- 
er's evidence.  State  v.  Locke,  20  Mo.  603; 
Goff  v.  Mulholland,  33  Mo.  203;  State  v.  Ray, 
S3  Mo.  345. 

We  find  no  error  In  the  record  proper.  The 
Judgment  Is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur. 


BEEKMAN  v.  RICHARDSON. 

(Supreme  Court  of  Missouri.  Division  No.  1. 

May  23,  1899.) 

ADMINISTRATION  OF  ESTATE — PRESENTATION 
OF  CLAIM— DISABILITY  OF  CREDITOR — 
ACCRUAL  OF  CLAIM. 

A  creditor  who  has  had  an  opportunity  to 
prove  a  claim  against  an  estate  in  process  of  ad- 
ministration, but  fails  so  to  do  through  ignorance 
of  the  debtor's  death,  within  the  time  allowed  by 
law  for  the  presentation  of  claims,  is  forever  bar- 
red against  the  heirs  and  distributees  of  the  es- 
tate, as  well  as  the  administrator,  from  assert- 
ing such  claim,  unless  the  creditor  was  under  a 
disability,  or  the  claim  could  not  be  present- 
ed and  established  for  the  reason  that  it  had  not 
accrued. 

6i  aw. 


Appeal  from  St  Louis  circuit  court;  John 
M.  Wood,  Judge. 

Bill  by  Mary  Beekman  against  William  C. 
Richardson,  as  public  administrator.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appealed.  Reversed. 

J.  A.  Henderson  and  J.  G.  Sc  Wm.  F. 
Woerner,  for  appellant  J.  M.  Holmes,  for 
respondent 

ROBINSON,  J.  This  is  a  suit  hi  equity  by 
plaintiff  against  the  public  administrator  of 
the  city  of  St.  Louis  having  in  charge  the  es- 
tate of  James  Spore,  deceased,  whereby  it  Is 
sought  to  have  the  surplus  in  the  hands  of  the 
administrator  belonging  to  the  estate  of  the 
decedent  after  the  payment  of  all  classified 
and  allowed  claims  against  said  estate,  ap- 
plied to  the  satisfaction  of  a  Judgment  ren- 
dered In  favor  of  Robert  W.  Parcels,  as  trus- 
tee, for  the  use  of  plaintiff  and  her  husband, 
against  the  said  James  Spore  during  his  life- 
time, which  said  judgment  it  is  alleged,  had 
not  been  presented  for  classification  and  al- 
lowance within  two  years  after  administra- 
tion had  been  taken  out  on  said  estate,  for  the 
renson  that  plaintiff  and  her  trustee  were 
Ignorant  of  the  fact  of  the  death  of  said 
Spore,  or  that  he  was  possessed  of  any  es- 
tate whatever,  until  within  Just  a  few  days 
before  the  Institution  of  the  present  suit. 
Plaintiff  In  her  petition  alleges  that  all  other 
creditors  of  said  estate  had  been  paid  in  full; 
that  her  Judgment  was  on  record,  and  that  the 
defendant  administrator  had  notice  of  it. 
and  was  about  to  make  final  settlement  with- 
out Intending  to  pay  It;  and  closed  with  the' 
prayer  for  "an  order  and  decree  against  the 
said  public  administrator,  so  In  charge  of  the 
estate  of  the  said  James  Spore,  requiring  and 
directing  him  to  schedule  said  judgment  on 
behalf  of  the  plaintiff  as  an  allowed  claim  in 
judgment  against  the  estate  of  the  said  James 
Spore,  and  that  he  he  ordered  and  directed 
to  pay  to  the  plaintiff  upon  said  Judgment 
such  dividend  as  the  said  Judgment  may  be 
entitled  to  in  the  final  settlement  and  distri- 
bution of  the  estate,  and  for  such  other  and 
further  order  and  decree  as  the  circumstan- 
ces of  the  case  may  require."  For  answer  to 
plaintiffs  petition,  defendant  filed  a  general 
denial,  and  also  alleged  that  due  notice  to 
creditors  was  published  by  him  as  adminis- 
trator, and  set  up  the  plea  of  the  special 
statute  of  limitation  for  two  years  or  non- 
claim.  At  the  trial  it  was  admitted  that  the 
public  administrator  took  charge  of  the  es- 
tate of  said  James  Spore  on  March  16,  1893; 
that  he  duly  caused  to  be  published  the  statu- 
tory notice  to  creditors  within  a  few  days 
thereafter,  and  continued  the  publication  for 
the  full  time  required  by  law,  and  that  the 
notice  was  In  due  form  and  valid;  that  no 
steps  of  any  kind  had  been  taken  before  the 
filing  of  this  suit  on  June  7,  1895  (more  than 
two  years  and  three  months  after  publica- 
tion of  notice),  to  have  the  claim  of  plaintiff 
based  on  said  judgment  presented  for  classl- 
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fication  In  the  probate  court,  or  to  bring  It 
to  the  attention  of  the  administrator;  also 
that  final  settlement  had  been  advertised, 
and  an  order  of  distribution  made,  bnt  that 
the  latter  order  had  been  appealed  from,  and 
was  then  pending  In  the  circuit  court;  and 
that  the  amount  and  date  of  plaintiff's  Judg- 
ment was  as  set  out  in  her  petition.  No  evi- 
dence was  offered  tending  to  show  that  the 
administrator  knew  anything  about  plaintiff's 
judgment,  or  that  he  ever  did  anything  tend- 
ing to  prevent  its  establishment  against  the 
estate  of  the  Intestate;  nor  were  there  any 
facts  shown,  except  the  Ignorance  on  part  of 
plaintiff  and  her  trustee  (in  whose  name  the 
judgment  stood)  of  the  date  of  the  death  of 
the  decedent,  to  excuse  his  or  her  failure  in 
not  presenting  the  Judgment  and  having  it 
classified  within  the  two  years  allowed  by 
statute,  or  to  exempt  it  from  the  operation 
thereof.  While  plaintiff  was  shown  to  have 
been  a  married  woman  up  to  the  — —  day 

of  >  1893,  when  her  husband  died,  the 

judgment  upon  which  this  suit  is  based  was 
taken  against  the  decedent  in  the  name  of 
one  Robert  W.  Parcels,  trustee  for  plaintiff 
and  her  husband,  and  in  his  name  had  stood 
of  record  up  to  the  date  of  the  institution  of 
this  suit  Up  to  that  time  the  trustee  was 
the  only  person  who  could  have  presented  the 
judgment  for  allowance;  and  as  this  court 
has  held  that  the  neglect  of  the  legal  owner 
or  trustee  to  act  until  the  statute  of  limita- 
tions has  run  ban  the  remedy  of  the  bene- 
ficiary, even  though  the  latter  was  under  dis- 
ability, it  follows  that  the  issue  in  this  case 
finds  Itself  limited  to  the  narrow  proposition 
that  a  judgment  obtained  in  the  lifetime  of 
the  decedent  is  not  affected  by  the  statutory 
bar  of  two  years  as  other  claims  are  (except 
for  the  purpose  of  classification),  but  may  be 
ordered  scheduled,  by  a  court  of  equity,  at 
any  time  before  final  distribution,  as  an  al- 
lowed claim  in  Judgment  to  be  paid  out  of 
any  surplus  remaining  after  the  payment  of 
the  allowed  claims  that  have  been  placed  In 
either  of  the  six  classes  designated  by  sec- 
tion 183,  Rev.  St  1888.  It  is  contended  by 
respondent  to  maintain  the  Judgment  ren- 
dered In  her  favor  by  the  trial  court  that  as 
a  court  of  equity  is  able,  under  certain  condi- 
tions, to  reach  property  that  has  passed  into 
the  hands  of  the  heirs  or  legatees  after  dis- 
tribution, to  satisfy  a  creditor  whose  cause  of 
action  has  accrued  after  the  estate  of  the 
decedent  debtor  has  been  distributed,  that, 
by  like  authority,  it  may  order  and  direct 
that  the  administrator  schedule  the  claim  of 
a  judgment  creditor  as  an  established  de- 
mand against  the  estate  before  the  same  has 
passed  out  of  the  hands  of  the  administrator 
to  the  heirs  and  distributees,  and  while  the 
jurisdiction  over  the  estate  Is  yet  In  the  pro- 
bate court 

While  plaintiff  concedes,  in  her  brief  filed 
herein,  that  she  has  no  rights,  as  against  the 
creditors  of  the  estate  whose  claims  have 
been  duly  allowed  and  classified  by  the  pro- 


bate court  she  contends  that  she  has  rights 
to  the  remaining  surplus  estate  In  the  hands 
of  the  administrator,  after  all  the  allowed 
and  classified  claims  have  been  paid,  superior 
to  the  Spore  heirs,  that  a  court  of  equity  can 
and  will  enforce,  by  its  proper  order  and  de- 
cree, directed  to  the  administrator  in  charge 
of  the  estate,  regardless  of  the  two-year  stat- 
ute of  limitation  or  nonclalm.  To  us,  this 
conclusion  of  respondent  seems  untenable,  In 
view  of  the  full  and  comprehensive  provision 
of  our  administration  act  The  fact  that  the 
plaintiff  has  lost  her  right  at  law  to  partici- 
pate In  the  assets  of  the  estate  in  the  hands 
of  the  administrator,  as  against  other  cred- 
itors, as  by  proceeding  In  equity  she  admits, 
we  think  should  work  no  preference  in  equity 
in  her  favor  over  the  beneficiaries  who  take 
as  heirs  and  distributees,  nor  do  the  authori- 
ties cited  by  respondent  give  sanction  to  her 
contention.  Where  a  creditor  has  been  given 
an  opportunity  to  prove  a  claim  within  the 
statutory  period  against  an  estate  In  process 
of  administration,  and  neglects  to  avail  him- 
self or  herself  of  the  right  his  or  her  claim 
Is  forever  barred,  alike  against  the  heirs  and 
distributees,  as  against  the  administrator  in 
charge  of  the  estate.  The  only  circumstan- 
ces under  which  a  creditor  may  establish  his 
or  her  claim  against  a  defendant  after  the 
lapse  of  two  yean  from  granting  of  letters 
of  administration,  except  he  or  she  is  under 
disability  (the  limitation  thereby  extended 
being  by  express  words  of  statute),  is  where 
the  claim  could  not  have  been  presented  and 
established  within  the  two  years  because  it 
did  not  accrue  until  after  the  decedent's 
death.  In  that  case,  it  has  been  held  that 
the  creditor  may,  in  a  court  of  equity,  par- 
sue  the  estate  that  has  passed  into  the  hands 
of  the  heirs  and  distributees,  and  have  his 
or  her  claim  satisfied.  The  statute  of  non- 
claim  In  that  case  is  no  bar,  because  no  de- 
mand exists  against  which  It  could  operate. 
But  when,  as  here,  the  claim  has  matured 
and  ripened  Into  a  judgment  in  the  lifetime  of 
the  decedent  the  statute  is  explicit  and  man- 
datory that  a  copy  of  the  judgment  must  be 
exhibited  to  the  probate  court  for  allowance 
and  classification,  and  all  demands  not  thus 
presented  for  allowance  and  classification 
within  two  years  shall  be  forever  barred, 
saving  to  Infants,  persons  of  unsound  minds, 
or  Imprisoned  and  married  women  two  years 
after  the  removal  of  these  disabilities.  Sec- 
tion 184,  Rev.  St  1889.  Nothing  could  be 
more  explicit;  to  onr  minds,  nothing  more 
conclusive. 

With  us  there  is  no  concurrent  Jurisdiction, 
resting  alike  in  the  probate  and  the  equity 
courts  of  the  state,  in  the  matter  of  the  al- 
lowance, classification,  or  scheduling  of  claims 
against  the  estates  of  decedents  In  process  of 
administration.  Under  our*  administration 
laws,  all  those  matters  are  relegated  to  the 
probate  court,  under  the  fullest  and  plainest 
statutory  provisions,  and  courts  of  equity 
have  no  power  or  authority  to  interpose  to 
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help  out  belated  creditors  who  have  failed  to 
comply  with  those  requirements.  For  the 
purpose  of  the  payment  of  debts,  the  probate 
court  has  been  empowered  to  make  all  nec- 
essary orders  for  the  disposition  of  all  dece- 
dent's property,  real  as  well  as  personal, 
and  do  all  things  necessary  to  a  full  and  final 
administration  and  distribution  of  an  estate; 
and  thus,  as  seen  by  our  administration  act, 
we  hare  avoided  the  necessity  of  the  more 
cumbrous  machinery  of  the  common  law, 
where  courts  of  chancery  were  compelled  to 
intervene  to  aid  the  deferred  creditors,  by 
their  orders  for  the  sale  and  disposition  of  real 
estate,  when  the  person's  assets  in  the  hands 
of  the  administrator  were  Inadequate  to  meet 
the  probated  demands.  Now,  by  the  statute, 
full  and  ample  provision  is  made  for  the  al- 
lowance, payments,  -  and  settlements  of  all 
claims  against  the  estate  of  a  decedent  In  the 
probate  courts,  and  to  that  court  all  creditors 
must  go  within  the  time  prescribed  by  statute, 
or  be  forever  barred.  This  plaintiff  has  failed 
so  to  do,  and  Is  now  without  remedy  In  equity 
as  at  Jaw.  It  follows  that  the  judgment  of 
the  circuit  court  entered  herein  must  be  revers- 
ed. AH  concur. 


GERMAN-AMERICAN  BANK  v.  CARON- 

DELET  REAL-ESTATE  CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

May  23,  1899.) 

NOTES — BONA  FIDB  PURCHASER — TRUST  DEED 
—TRANSFER—  RECORD— ACKNOWL- 
EDGMENT. 

1.  Notes  of  a  corporation  were  executed  in 
its  name  by  the  president,  payable  to  one  from 
whom  he  had  power  of  attorney  to  accept  and  in- 
dorse negotiable  paper,  and  by  him  indorsed  with 
the  payee's  name  in  blank,  the  indorsement  show- 
ing that  it  was  by  him  as  attorney  in  fact  for  the 
payee,  and  he  then  transferred  them  before  ma- 
rarity,  as  collateral  for  his  loan.  Held,  that  the 
transferee  was  a  bona  fide  purchaser  without  no- 
tice. 

2.  The  purchaser  of  notes  secured  by  a  trust 
deed  acquires  the  title  under  the  deed  as  incident 
to  the  notes,  without  a  formal  assignment  of  the 
deed. 

3.  The  record  of  a  trust  deed  acknowledged  by 
the  grantor  before  the  trustee  as  notary  is  improp- 
er, and  is  not  constructive  notice  to  a  subsequent 
purchaser. 

4.  Rev.  St  1889,  {  4864,  making  records,  made 
one  year  before  the  passage  of  the  law,  of  unac- 
knowledged deeds  and  conveyances,  or  deeds 
and  conveyances  imperfectly  acknowledged,  con- 
structive notice,  does  not  apply  to  instruments 
recorded  after  its  taking  effect. 

Appeal  from  St  Louis  circuit  court;  Pern- 
brook  R.  Flitcraft  Judge. 

Suit  by  the  German-American  Bank  against 
the  Carondelet  Real-Estate  Company  and  oth- 
ers. There  was  a  decree  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Fred.  Wislizenus,  for  appellant  Flsse  & 
Kortjohn,  for  respondents. 

BRACE,  P.  J.  This  is  a  suit  In  equity  to  set 
aside  a  release  of  and  to  foreclose  a  deed  of 
trust,  In  which  the  judgment  was  for  the  de- 


fendants, the  bill  dismissed,  and  the  plaintiff 
appeals. 

On  the  19th  of  May,  1892,  one  William  B. 
Lange,  being  at  the  time  attorney  in  fact  of 
his  mother,  Mathilda  Lange,  and  president  of 
the  Carondelet  Real-Estate  Company,  executed 
a  deed  of  trust  of  that  date,  upon  the  real  es- 
tate described  In  the  petition,  signed,  "Caron- 
delet Real-Estate  Company,  by  Wm.  B.  Lange, 
President"  to  secure  the  payment  of  five  nego- 
tiable promissory  notes,  one  principal,  for  $4,- 
000,  and  four  interest  notes,  for  $120  each,  of 
the  same  date,  executed  by  him,  and  signed 
in  the  same  manner,  payable  to  the  said  Ma- 
thilda Lange,  the  principal  note  payable  two 
years  after  date,  and  the  Interest  notes  payable 
semiannually  during  the  period  of  the  principal. 
On  the  next  day,  May  20,  1892,  William  B. 
lange,  as  president  of  the  real-estate  company, 
acknowledged  the  deed  before  a  notary  public, 
and  the  same  was  on  the  same  day  filed  for  rec- 
ord. At  the  time  the  deed  was  acknowledged 
the  name  of  Ernst  Renner  appeared  in  the  deed 
as  trustee.  When  filed  for  record,  that  name 
had  been  erased,  and  vchas.  F.  Vogel"  written 
In  place  of  it  and  the  notes  had  been  Indorsed 
"Without  recourse  on  me.  Matilda  Lange,  per 
Wm.  B.  Lange,  Atty.  in  Fact"  In  this  con- 
dition the  deed  and  notes  were  exhibited  by 
William  B.  Lange  at  the  recorder's  office  Just 
before  the  filing  of  the  deed  for  record  to  Au- 
gust Gehner,  president  of  the  plaintiff  bank,  of 
which  the  said  Lange  had  been  a  customer 
since  September,  1891,  with  the  view  of  ob- 
taining a  loan  upon  the  security  from  Mr.  Geh- 
ner; and,  upon  his  consenting  to  consider  the 
proposition,  the  deed  was  delivered  to  the  offi- 
cer for  record,  and  the  notes  to  Gehner,  in 
whose  personal  possession  they  remained  until 
the  6th  day  of  August  1892,  when,  Lange  hav- 
ing negotiated  for  a  loan  from  the  bank  on  his 
Individual  note  of  that  date  for  the  sum  of  $3,- 
800,  the  five  notes  aforesaid,  at  his  request, 
were  on  that  day  delivered  to  the  bank  by  Mr. 
Gehner  as  collateral  security  for  the  loan,  and 
thereafter,  except  two  of  the  Interest  notes, 
which  seem  to  have  been  taken  up,  continued 
in  the  possession  of  the  bank  as  such  collateral 
until  this  suit  was  brought,  on  the  18th  of 
January,  1895;  Lange's  note  for  the  loan  be- 
ing renewed  from  time  to  time  until  his  death, 
and  the  last  renewal  note  being  for  the  sum  of 
$2,300,  dated  January  30,  1894.  The  deed  of 
trust  was  never  delivered  to  the  bank  by 
Lange,  he  accounting  for  its  absence,  at  the 
time  of  the  delivery  of  the  notes  secured  there- 
by, by  saying  U  had  been  lost  and  that  he 
would  furnish  a  certified  copy  thereof,  which 
he  afterwards  did.  On  the  20th  of  April,  1893, 
while  the  bank  was  thus  holding  these  notes, 
Lange  executed  a  quitclaim  deed  to  the  Caron- 
delet Real-Estate  Company,  signed,  "Mathilda 
Lange,  by  Wm.  B.  Lange,  Attorney  in  Fact," 
in  release  and  satisfaction  of  said  deed  of  trust 
which  on  the  same  day  was  duly  acknowledged 
by  him  In  that  character,  filed  for  record,  and 
duly  recorded,  which  is  the  release  sought  to 
be  set  aside.  Afterwards,  on  the  20th  of  May, 
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1893,  Lange  executed  and  acknowledged  a 

•deed  of  trust  signed,  "Carondelet  Real-Estate 
Company,  by  Wm.  B.  Lange,  President,"  con- 
veying the  premises  to  Mott,  trustee,  to  secure 
a  bond  of  that  date  to  the  South  End  Building 
&  Loan  Association  of  St.  Louis,  for  the  sum 
of  $5,400,  executed  by  him,  and  signed  In  the 
same  manner,  which  deed  of  trust  was  on  the 
23d  of  May,  1893,  filed  for  record  and  duly  re- 
corded. And  afterwards,  on  the  7th  of  July, 
1893,  in  like  manner,  the  premises  were  con- 
veyed to  Maggie  Christie,  subject  to  the  deed 
of  trust  In  favor  of  the  Building  &  Loan  Asso- 
ciation, who,  with  her  husband,  Edward  Chris- 
tie, are  in  possession  of  the  premises,  and  who, 
together  with  said  association,  the  trustee, 
Mott,  and  Vogel,  Mrs.  Lange,  and  William  B. 
Lange's  administrator,  are  made  parties  de- 
fendant in  this  action. 

The  evidence  tends  to  prove  that  during  the 
period  of  these  transactions  the  said  William 
B.  Lange  was  of  good  reputation;  that  he 
waa  In  fact  the  Carondelet  Real-Estate  Com- 
pany, which  existed  as  a  corporation  simply  for 
the  purposes  of  his  business;  that  in  all  these 
dealings  of  the  parties  with  him  they  acted  in 
■entire  good  faith;  that  Mrs.  Lange  had  In  fact 
no  Interest  whatever  in  the  property  being 
dealt  with,  and  knew  nothing  of  these  transac- 
tions. Thus  it  was  that  William  B.  Lange, 
by  means  of  the  relations  he  sustained  to  bis 
mother  and  this  corporation,  was  enabled  to 
perpetrate  a  fraud,  by  which  some  one  of  the 
Innocent  parties  to  this  action,  in  which  no 
relief  Is  sought  or  could  be  given  against  either 
of  them,  must  be  made  to  suffer.  Who  shall 
be  the  sufferer  can  only  be  determined  by  the 
application  of  strict  legal  principles. 

1.  The  starting  point  of  the  Inquiry  Is  the 
power  of  attorney  given  by  Mrs.  Lange  to 
her  son,  duly  executed,  acknowledged,  and 
of  record  when  all  of  these  transactions  were 
had.  It  was  of  the  most  plenary  character, 
constituting  him  in  fact  her  alter  ego  to  trans- 
act any  and  all  kinds  of  business  for  her,  and 
In  her  name,  including  the  power  "to  sign  or 
accept  all  orders,  promissory  notes,  drafts  or 
bills  of  exchange,  and  to  Indorse  such  checks, 
notes,  or  bills."  His  Authority  to  draw  the 
notes  in  the  name  of  the  real-estate  company 
Is  not  questioned.  His  authority  to  accept 
the  notes  payable  to  his  mother,  and  to  trans- 
fer them  by  indorsing  her  name  thereon,  is 
beyond  question.  When  his  name  was  in- 
dorsed thereon  In  the  manner  in  which  it  was, 
the  notes  became  negotiable  by  delivery. 
Thereafter  the  title  to  the  paper  was  prima 
facie  in  the  holder,  whoever  he  might  be,  and 
passed  to  whomsoever  he  might  deliver  them. 
The  title  to  the  notes  was  thus  In  William  B. 
Lange  when  he  delivered  them  to  Mr.  Geh- 
ner,  and  passed  by  that  delivery  to  him,  and 
passed  by  his  subsequent  delivery  to  the 
bank.  The  bank  thus  for  value,  before  ma- 
turity, in  due  course  of  business,  acquired  ti- 
tle to  these  notes  from  the  holder,  who  was 
the  only  apparent,  and  in  fact  the  real,  own- 
er thereof,  at  the  time,  and  it  would  seem 


that  its  title  to  the  notes  Is  also  beyond  ques- 
tion. The  fallacy  of  the  argument  of  counsel 
for  respondents  In  support  of  their  position 
that  the  bank  waa  not  an  innocent  purchaser 
is  In  assuming  that  the  notes  bore  upon  their 
face  evidence  of  the  fact  that  they  were  the 
property  of  Mrs.  Lange.  They  did  no  such 
thing.  They  did  bear  upon  their  face  evi- 
dence that  they  had  at  one  time  been  her 
property,  but  that  they  were  so  no  longer; 
that  her  property  in  them  had  passed  by  in- 
dorsement to  the  holder,  whoever  he  might 
be;  and  that,  at  the  time  they  were  hypothe- 
cated to  the  bank,  they  were  in  fact  the  prop- 
erty of  such  holder.  The  fact  that  her  name 
had  been  indorsed  by  her  attorney  in  fact  sug- 
gested no  present  ownership  in  her  of  the 
notes,  or  absence  of  ownership  in  that  attor- 
ney, if  he  then  happened,  as  was  the  cane,  to 
be  the  actual  holder  of  the  notes.  The  only 
inquiry  that  fact  suggested  was  whether  he 
had  authority  to  Indorse  her  name  upon  the 
notes,  and,  having  had  such,  authority  at  the 
time  the  notes  were  so  indorsed,  when  the 
notes  were  thereafter  delivered  to  the  bank 
the  title  passed  to  it,  under  well-settled  prin- 
ciples of  the  law  merchant  The  cases  of 
Turner  v.  Hoyle,  96  Mo.  3S7,  8  a  W.  167,  and 
Mason  v.  Bank,  16  Mo.  App.  275,  and  90  Mo. 
462,  3  S.  W.  206,  are  not  in  point  In  the  case. 

2.  On  the  trial  there  was  some  evidence  in- 
troduced tending  to  show  that  Lange  subse- 
quently used  the  deed  of  trust,  which  was  not 
delivered  to  the  bank,  in  connection  with 
duplicates  of  the  notes  therein  recited,  to  se- 
cure another  loan  from  other  parties;  but  the 
weight  of  the  evidence  was  that  the  notes 
transferred  to  the  bank  were  the  identical 
notes  for  the  security  of  which  the  deed  of 
trust  was  executed,  and,  upon  well-settled 
principles  of  law,  title  under  the  deed  of  trust, 
as  incident  to  the  notes,  passed  to  the  bank. 
Hagerman  v.  Sutton,  91  Mo.  519,  4  S.  W.  73; 
Mayes  v.  Robinson,  93  Mo.  114,  6  S.  W.  611. 

3.  The  notary  before  whom  the  deed  was 
acknowledged  was  Charles  F.  Vogel,  and 
when  the  deed  was  presented  for  record  he 
appeared  therein  as  the  grantee,  and  It  was 
so  recorded.  The  recording  of  such  a  deed 
was  Improper,  and  the  record  thereof  does  not 
impart  constructive  notice  to  subsequent  pur- 
chasers, under  section  2419,  Rev.  St.  1889; 
Stevens  v.  Hampton,  46  Mo.  404;  Dail  v. 
Moore,  51  Mo.  589;  Black  v.  Gregg,  58  Mo. 
565.  But  it  is  contended  that  the  record  ha<l 
that  effect,  under  section  4864,  Rev.  St  1889, 
which  reads  as  follows:  "All  records  made 
by  9>e  recorder  of  the  proper  county,  one  year 
before  this  law  takes  effect  by  copying  from 
any  deed  of  conveyance,  deed  of  trust  mort- 
gage, will  or  copy  of  a  will  or  other  instru- 
ment of  writing,  whereby  any  real  estate  may 
be  affected  in  law  or  In  equity,  that  has  nei- 
ther been  proved  nor  acknowledged,  or  which 
has  been  proved  or  acknowledged  but  not  ac- 
cording to  the  law  in  force  at  the  time  the 
same  was  recorded,  shall  hereafter  impart  no- 
tice to  all  persons  of  the  contents  of  such  in- 
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straments,  and  hereafter,  when  any  such  In- 
strument shall  have  been  so  recorded  for  the 
period  of  one  year,  the  same  shall  thereafter 
Impart  notice  to  all  persons  of  the  contents 
of  such  Instruments  and  all  subsequent  pur- 
chasers and  mortgagees  shall  be  deemed  to 
purchase  with  notice  thereof."  It  has  al- 
ways been  thought  that  this  section  of  the 
statute  applied  only  to  Instruments  recorded 
before  its  passage,  and  doubtless  the  profes- 
sion would  be  much  surprised  to  learn  that  it 
applied  to  Instruments  subsequently  recorded, 
and  that,  by  a  proper  construction,  this  law, 
originally  Intended  "to  quiet  vexatious  land 
litigation,"  had  been  converted  into  one  that 
so  qualifies  the  whole  law  in  regard  to  the 
acknowledgment  certificate  and  recording  of 
instruments  as  to  render  It  In  a  great  measure 
useless.  The  text  of  the  section  does  not 
warrant  such  a  construction.  The  subject  of 
the  first  clause  is  "all  records  of  instruments 
made  one  year  before  the  law  takes  effect" 
The  subject  of  the  second  clause  Is  those  "in- 
struments," as  plainly  Indicated  by  the  use  of 
the  word  "such"  In  the  second  clause,  and, 
reading  the  whole  section  together,  it  is  evi- 
dent that  it  applies  to  the  records  of  such  in- 
struments as  were  made  one  year  before  the 
law  took:  effect  and  to  the  Instruments  record- 
ed one  year  before  the  law  took  effect  Un- 
der the  first  clause,  the  record  imparts  notice; 
under  the  second,  the  Instrument  imparts  no- 
tice. The  law,  in  substance,  as  contained  in 
the  first  clause  of  the  section,  was  first  enact- 
ed, in  1817,  in  the  following  form:  "The  rec- 
ords heretofore  made  by  the  recorder  of  the 
proper  county,  by  copying  from  any  deed  of 
conveyance,  deed  of  trust,  mortgage,  will  or 
copy  of  a  will,  or  other  instrument  of  writing, 
that  has  neither  been  proven  nor  acknowledg- 
ed, or  which  has  been  proven  or  acknowl- 
edged, but  not  according  to  the  law  in  force 
at  the  time  the  same  was  done,  shall,  from 
and  after  the  passage  of  this  act,  Impart  no- 
tice to  all  persons  of  the  contents  of  such  in-, 
straments,  and  all  subsequent  purchasers  and 
mortgagees  shall  be  deemed  to  purchase  with 
notice  thereof  (Acts  1847,  p.  95);  and  in  this 
form,  with  unimportant  verbal  modifications, 
was  carried  into  the  Revisions  of  1856,  1865, 
and  1879,  and  in  that  form  continued  to  be 
the  law  until  1887,  and  was  uniformly  recog- 
nized to  be  a  statute  of  repose,  applicable 
only  to  records  made  before  its  passage. 
Bishop  v.  Schneider  (1870)  46  Mo.  472;  Gate- 
wood  v.  Hart  (1874)  58  Mo.  261;  Campbell  v. 
Gaslight  Co.  (1884)  84  Mo.  852.  By  an  act 
approved  March  31,  1887  (Sess.  Acts  1887,  p. 
183),  the  law  assumed  Its  present  form,  with 
the  obvious  purpose  of  extending  protection 
to  Instruments  recorded  in  the  period  between 
the  passage  of  the  act  of  1847  and  one  year 
before  the  passage  of  the  act  of  1887.  In  do- 
ing so,  the  legislature  seems  to  have  thought 
that  It  was  desirable  that  the  instruments 
themselves,  recorded  In  that  period,  should 
impart  notice  as  well  as  the  records  thereof, 
and  hence  the  second  clause,  and  this  la  the 


whole  Import  of  the  change  made.  .  There  is 
nothing  in  the  text  purpose,  or  history  of  this 
enactment  to  warrant  the  conclusion  that  it 
was  Intended  to  protect  instruments  recorded 
subsequent  to  the  passage  of  the  latter  act, 
and  it  follows  that  as  the  defendants  pur- 
chased upon  the  faith  of  the  record  title,  and 
the  record  failing  to  Impart  to  them  any  no- 
tice of  a  subsisting  title  under  the  deed  of 
trust  they  took  the  title  to  the  premises  as 
against  the  plaintiff  claiming  under  that  deed. 
The  court  committed  no  error  in  refusing  to 
enforce  it  and  in  dismissing  the  bill,  and  its 
judgment  is  affirmed.   All  concur. 


MAT  et  al.  v.  CRAWFORD  et  al. 
(Supreme  Court  of  Missouri,  Division  Na  1. 
May  23,  1899.) 

SUPREME  COURT — OPINION— LAW  OF  THE  CASE 
—CONTRACTS— BREACH  —  EVIDENCE— LIQUI- 
DATED DAMAGES  —  INSTRUCTIONS  —  JUDG- 
MENT ON  APPEAL. 

1.  On  appeal  from  a  judgment  giving  nominal 
damages  only  for  the  breach  of  a  contract  which 
stipulated  for  the  payment  of  a  certain  sum  in  the 
event  of  such  breach,  the  court  approved  the  find- 
ing as  to  the  existence  of  the  breach,  but  denied 
that  the  damages  should  be  merely  nominal,  and 
stated  that  the  "exact  damages  plaintiffs  will 
suffer  is  not  susceptible  of  definite  ascertainment,, 
and  the  amount  of  compensation  fixed  by  the 
agreement  of  the  parties  is  not  apparently  unrea- 
sonable," and  the  case  was  remanded  for  a  new 
trial,  defendant  not  having  offered  any  evidence 
in  the  court  below.  Held,  that  the  court  decided 
that  said  sum  was  to  be  regarded  aa  liquidated 
damages,  and  not  a  penalty. 

2.  On  the  trial  of  a  case  after  having  been  re- 
manded to  the  supreme  court  for  a  new  trial,  it 
is  the  duty  of  the  court  to  follow  the  opinion  of 
the  supreme  court  as  the  law  of  the  case,  though 
the  trial  court  believes  that  it  is  wrong. 

8.  In  an  action  for  a  breach  of  a  contract  by 
the  proprietor  of  a  department  store  not  to  ad- 
vertise certain  goods  rs  having  been  purchased 
from  a  rival,  the  testimony  of  such  proprietor, 
denying  that  he  made  such  advertisements,  is 
not  inadmissible  as  stating  a  conclusion. 

4.  In  an  action  for  two  breaches  of  a  contract 
it  is  not  error  to  admit  defendant's  testimony  dis- 

firoving  one  of  the  breaches,  though  plaintiff  had 
ntroduced  no  evidence  in  support  thereof,  where 
no  objection  was  made  on  such  ground. 

5.  Where  the  proprietor  of  a  store  sues  a 
rival  for  breach  of  contract  not  to  make  certain 
advertisements,  evidence  that  the  former  had  ad- 
vertisements in  the  same  paper  contradicting  the 
advertisements  of  the  latter  is  inadmissible  where 
the  former  is  entitled  to  liquidated  damages  un- 
der the  contract  on  proof  of  the  breach. 

6.  In  an  action  for  the  breach  of  a  contract, 
it  is  error  to  submit  to  the  jury  a  question  as  to 
whether  there  was  a  breach,  where  there  was 
uncontradicted  evidence  of  a  breach,  and  none 
of  the  witnesses  were  impeached. 

7.  In  an  action  for  breach  of  a  contract  not 
to  use  certain  words  in  advertising,  and  not  to 
advertise  goods  as  having  been  bought  from 
plaintiff,  it  is  error  to  instruct  the  jury  to  find 
for  defendant  if  he  did  not  advertise  said  goods 
as  having  been  bought  from  plaintiff,  where  there 
was  evidence  that  defendant  had  used  said  words 
in  his  advertisement. 

8.  A  question  whether  a  sum  provided  in  a  con- 
tract for  its  nonobservance  is  a  penalty  or  liqui- 
dated damages  is  for  the  court 

9.  A  proprietor  of  a  department  store  purchased 
$65,000  worth  of  goods  of  a  rival,  who  retained! 
other  kinds  of  goods  worth  $300,000,  and  the 
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Conner  bound  himself  In  the  penal  sum  of  $5,000, 
to  be  paid  as  liquidated  damages  for  a  breach  of 
a  contract  not  to  use  certain  general  terms  in  his 
advertisement  of  the  purchase.  Held,  that  the 
latter  was  entitled  to  recover  the  $5,000  as  liq- 
uidated damages  for  such  breach;  such  dam- 
ages not  being  susceptible  of  definite  ascertain- 
ment, nor  dispioportionate  to  the  probable  dam- 
age, and  the  intention  of  the  parties  being  plain. 

10.  A  proprietor  of  a  store  purchased  a  large 
quantity  of  goods  from  his  rival  owning  a  store 
known  as  the  "Famous,"  and  agreed  not  to  use 
the  words  "dry  goods"  or  "clothing"  in  his  ad- 
vertisement of  the  purchase.  He  advertised  that 
he  purchased  the  whole  "Famous"  outfit  except 
the  "clothing."  and  that  the  "Famous"  had  been 
(Jisporting  itself  in  the  unknown  sea  of  "dry 
goods."  Edd,  a  substantial  breach  of  the  agree- 
ment. 

11.  On  a  Becond  appeal  from  a  judgment  in  an 
action  for  a  breach  of  a  contract  a  judgment  will 
be  entered  for  plaintiff  for  a  sum  fixed  in  the 
contract  as  liquidated  damages,  where  he  is  en- 
titled to  such  damages  on  proof  of  the  breach, 
and  the  breach  is  proved  by  evidence  that  is  not 
contradicted  in  either  of  the  trials  in  the  court 
below. 

Appeal  from  St.  Louis  circuit  court;  Leroy 
B.  Valllant  Judge. 

Action  by  David  May  and  others  against 
Dugald  Crawford  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Reversed. 

R.  E.  Rombauer  and  Chas.  W.  Bates,  for 
appellants.   W.  B.  Homer,  for  respondents. 

MARSHALL,  J.  1.  This  case  is  here  for 
the  second  time,  upon  appeal  by  the  plain- 
tiffs. The  prior  decision  Is  reported  In  142 
Mo.  390,  44  S.  W.  260.  The  evidence  of  the 
plaintiffs  then  and  now  Is  substantially  the 
same.  Then  the  defendants  offered  no  testi- 
mony, Insisting  that,  as  plaintiffs  had  proved 
no  special  damage,  the  judgment  of  the  circuit 
court,  which  awarded  plaintiffs  only  nominal 
damages,  should  be  affirmed,  because  the  con- 
tract between  the  parties  provided  only  for 
n  penalty  for  its  breach,  while  plaintiffs  con- 
tended that  the  damages  were  liquidated  by 
the  contract  and  therefore  the  trial  court 
should  have  entered  judgment  for  $5,000,  the 
amount  specified  In  the  contract,  in  respect 
to  the  acts  complained  of,  and  hence  the  judg- 
ment for  only  nominal  damages  was  errone- 
ous. The  trial  court  had  found  that  the  de- 
fendants had  broken  their  contract,  and  this 
court  then  held  that  this  finding  was  proper. 
The  judgment  below  was  then  reversed,  and 
the  cause  remanded  for  a  new  trial.  Upon 
a  trial  anew  before  a  Jury  in  the  lower  court 
the  plaintiffs  Introduced  the  same  evidence  as 
before,  and  rested  without  proving  any  spe- 
cial damages,  claiming  that  under  the  de- 
cision of  this  court  on  former  appeal  the  con- 
tract provided  for  liquidated  damages,  and 
not  for  a  penalty.  The  defendants  denied 
this  meaning  of  the  prior  decision,  but  Intro- 
duced some  testimony,  principally  to  show 
that  they  had  not  advertised  for  sale  goods 
as  having  been  purchased  from  plaintiffs 
which  had  not  In  fact  been  so  purchased,  and 
to  show  that  at  the  same  time  that  defend- 
ants were  publishing  the  advertisements  com- 
plained of  by  plaintiffs  as  constituting  a 


breach  of  contract  the  plaintiffs  were  adver- 
tising that  they  had  sold  only  certain  portions 
of  their  goods  to  defendants,  and  that  as  to 
the  remaining  portions  they  were  still  dolus 
business.  There  was  a  verdict  for  the  de- 
fendants, from  which  plaintiffs  have  ap- 
pealed. 

Counsel  for  the  respective  parties  are  utter- 
ly disagreed  as  to  the  meaning  and  effect  of 
the  decision  of  this  court  on  prior  appeal, 
and  the  trial  court  seemingly  was  unable  to 
understand  It  Under  the  conditions  stated, 
that  decision  can  be  held  to  have  but  one 
meaning,— the  breach  having  been  found,  the 
only  remaining  question  In  the  case  was  the 
amount  of  the  damages.  The  trial  court 
treated  the  contract  as  providing  for  a  pen- 
alty, and  so,  In  the  absence  of  proof  of  spe- 
cial damage,  assessed  the  damages  at  a  nom- 
inal sum.  This  court  approved  the  finding- 
as  to  the  breach,  but  reversed  the  Judgment 
below  as  to  the  damages,  denying  that  nominal 
damages  could  be  considered  the  true  meas- 
ure of  damages  in  this  case.  True,  the  opin- 
ion does  not  state.  In  so  many  words,  whether 
the  contract  was  for  a  penalty  or  for  liquidated 
damages,  but,  as  there  was  then  no  proof  of 
special  damage,  the  finding  by  the  trial  conrt 
of  only  nominal  damages  would  necessarily 
have  been  affirmed  if  this  court  had  regarded 
the  contract  as  providing  merely  for  a  pen- 
alty. Moreover,  the  opinion  pointed  out  that 
"the  exact  damage  plaintiffs  will  suffer  is  not 
susceptible  of  definite  ascertainment  and  the 
amount  of  compensation  fixed  by  the  agree- 
ment of  the  parties  Is  not  apparently  unrea- 
sonable when  we  consider  the  general  charac- 
ter of  the  transaction,  and  the  business  rela- 
tions of  the  parties";  and  further  refers  to  the 
difficulty  of  proving  an  injury  to  business  re- 
sulting from  "the  mere  advertising  of  a  rival 
concern,"  In  the  absence  of  a  stipulation  fixing 
the  damages.  It  is  plain,  therefore,  that  this 
court  treated  the  case  as  a  proper  one  for  liqui- 
dated damages,  for  it  would  not  have  remanded 
the  case  to  afford  plaintiffs  an  opportunity  to 
prove  their  damage  after  saying  that  such 
damage  "Is  not  susceptible  of  definite  ascer- 
tainment" But  to  dispel  all  doubt  as  to 
what  was  then  meant,  we  hold  that  It  pre- 
sented a  case  of  liquidated  damages.  The 
fact  that  a  Judgment  was  not  then  entered 
here,  or  the  cause  remanded,  with  directions 
to  the  trial  court  to  enter  a  judgment  for  the 
full  amount  of  damages  agreed  upon,  must  be 
taken  as  intending  to  offer  the  defendants  an 
opportunity  to  disprove  the  breach,  which 
they  had  failed  to  do  on  the  first  trial,  for 
the  probable  reason  that  they  regarded  the 
contract  as  providing  for  a  penalty,  and.  as 
no  actual  damage  had  been  shown,  they  were, 
apparently,  content  to  let  Judgment  go  for 
nominal  damages.  Any  other  course,  upon 
the  record  as  it  then  was,  might  well  have 
been  complained  of  as  extremely  harsh.  But 
it  cannot  now  be  relied  on  to  throw  donbt 
upon  the  meaning  of  that  decision. 

2.  We  might  stop  here,  and  do  now  what 
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could  have  been  done  then;  but  the  course  of 
procedure  tat  the  case  since,  and  the  marked 
ability  and  deep  research  of  the  respective 
counsel,  warrants  a  fuller  review  of  the  case 
aa  it  is  now  presented.  Prior  to  January  1, 
1894,  plaintiffs  conducted  a  large  department 
store  on  the  corner  of  Broadway  and  Morgan 
streets,  in  the  city  of  St  Louis,  known  as 
"The  Famous,"  and  defendants  were  engaged 
principally  In  the  dry-goods  business  on  the 
corner  of  Broadway  and  Franklin  avenue,  In 
that  city;  their  respective  establishments  be- 
ing within  one  block  of  each  other.  The 
plaintiffs  had  a  stock  of  goods  worth  about 
$400,000,  about  one-fourth  of  which  was  dry 
goods  and  notions.  They  desired  to  go  oat  of 
the  dry-goods  and  notions  branch  of  their 
business,  bnt  to  remain  in  business  as  to  their 
other  branches.  Accordingly  they  entered  In- 
to the  following  agreement  with  defendants 
on  that  day:  "This  agreement  wltnesseth: 
That  D.  May  &  Co.,  of  St.  Louis,  Mo.,  a  co- 
partnership composed  of  David  May,  Joseph 
Shoenberg,  Louis  D.  Shoenberg,  and  Moses 
Sboenberg,  have  this  day  agreed  with  D. 
Crawford  ft  Co.,  a  co-partnership  composed  of 
D.  Crawford  and  John  Crawford,  doing  busi- 
ness in  St  Louis,  Mo.,  to  sell  to  them  the  fol- 
lowing goods,  wares,  and  merchandise,  which 
D.  May  ft  Co.  have  on  hand  In  their  store  at 
the  close  of  business  on  the  9th  day  of  Janu- 
ary, 1884,  situated  in  the  building  of  the 
Famous  Shoe  &  Clothing  Co.,  on  the  north- 
west corner  of  Broadway  and  Morgan  streets, 
in  the  city  of  St  Louis,  viz.:  Black  and  col- 
ored dress  goods  kept  and  sold  in  department 
F;  silks,  satins,  velvets,  and  plushes  kept 
and  sold  in  department  G;  linens  and  white 
goods  kept  and  sold  in  department  H;  do- 
mestics, woolen,  cotton  goods,  etc.,  kept  and 
sold  in  department  I;  lace  curtains,  draperies, 
portiere,  upholstery,  blankets,  comfortables, 
lap  robes,  etc.,  kept  and  sold  in  department 
J:  linings,  kept  and  sold  in  department  K; 
notions,  leather  goods,  art  needlework,  fancy 
goods,  jewelry,  perfumes,  soaps,  toilet  ar- 
ticles, etc.,  kept  and  sold  In  department  X; 
kid  gloves,  fabric  gloves,  silk  mittens,  woolen 
mittens,  etc.,  kept  and  sold  In  department  O; 
dress  trimmings,  mohair,  silk  braids,  buttons, 
buckles,  etc.,  kept  and  sold  In  department  P; 
laces,  embroideries,  etc..  kept  and  sold  In  de- 
partment Q;  handkerchiefs,  veilings,  ruch- 
ings,  ladles'  neckwear,  etc.  kept  and  sold  in 
department  R;  muslin  underwear,  corsets, 
lace  and  silk  caps.  Infants'  wear,  sewing  ma- 
chines, etc,  kept  and  sold  In  department  S,— 
it  being  the  intention  of  said  D.  May  ft  Co. 
In  selling,  and  said  D.  Crawford  &  Co.  in 
buying,  the  merchandise  In  the  aforemention- 
ed departments,  that  said  transfer  of  mer- 
chandise shall  Include  any  and  all  other  ar- 
ticles kept  and  sold  by  said  D.  May  ft  Co.  In 
said  departments  not  heretofore  particularly 
and  Individually  mentioned;  said  merchan- 
dise being  contained  principally  on  the  first 
and  ground  floor,  the  show  cases,  windows, 
and  In  the  reserve  stock  room  on  the  fourth 


floor  of  said  building;  the  delivery  of  said 
goods  being  made  to  D.  Crawford  &  Co.  upon 
the  execution  of  this  contract,  and  the  same 
to  be  removed  by  them  immediately  subse- 
quent to  the  complete  taking  of  Inventory  at 
said  merchandise  by  D.  May  &  Co.;  inven- 
tory commencing  on  the  morning  of  the  10th 
day  of  January,  and  continu/ng  from  said 
time  diligently  and  uninterruptedly  until  an 
account  of  all  merchandise  shall  have  been 
taken.  The  price  and  consideration  to  be 
paid  for  same  to  said  D.  May  &  Co.  by  said 
D.  Crawford  &  Co.  is  to  be  the  Invoice  cost 
price  of  said  goods  without  any  additional 
charges,  less  32%  per  cent  upon  said  cost 
price;  It  being  understood  that  for  the  pur- 
pose of  ascertaining  said  cost  price,  all  In- 
voices and  cost  marks,  whether  private  or 
otherwise,  now  In  the  possession  of  said  D. 
May  ft  Co.,  shall  be  open  to  the  Inspection 
of  said  D.  Crawford  &  Co.,  and  In  all  in- 
stances where  a  reference  mark  as  to  cost 
may  be  missing,  and  the  cost  of  such  mer- 
chandise may  not  be  ascertained  by  Invoices, 
that  the  same  shall  be  mutually  agreed  upon 
by  the  parties  thereto.  The  receipt  of  five 
thousand  ($5,000)  dollars  Is  by  these  presents 
acknowledged  by  D.  May  &  Co.  from  said  D. 
Crawford  &  Co.  as  a  part  payment  on  the 
purchase  price  of  said  merchandise  herein- 
above enumerated;  it  being  understood  that 
the  balance  that  may  be  found  to  be  due  D. 
May  ft  Co,  upon  the  completion  of  the  Invoice 
by  them  shall  be  paid  them  in  cash,  without 
discount  or  deduction,  upon  said  completed  in- 
voice being  tendered  D.  Crawford  ft  Co.,  and 
prior  to  the  removal  of  the  goods  herein  sold. 
It  Is  mutually  agreed  and  understood  as  a 
condition  of  this  sale  that  D.  Crawford  &  Co., 
the  purchasers  herein,  are  by  these  presents 
restricted  and  prohibited  from  in  any  way. 
directly  or  indirectly,  by  means  of  the  public 
press,  posters,  circulars  (mailed  or  distrib- 
uted), or  by  any  other  public  means  of  any 
kind  or  nature  whatsoever,  from  using  In 
their  advertisements  of  the  purchase  of  the 
above-mentioned  merchandise,  -the  general 
term,  'dry  goods,'  'house-furnishing  goods.' 
'china  ware,'  'shoes,'  'clothing,'  "shirt  waists.' 
'cloaks,'  'wraps,'  'suits,'  'fur  trimmings,' 
'men's  and  boys'  hats  and  caps,'  'ribbons,' 
'millinery,'  or  anything  pertaining  thereto;  it 
being  distinctly  agreed  and  understood  that 
the  said  D.  Crawford  ft  Co.  shall  be  per- 
mitted to  advertise  no  other  articles  as  hav- 
ing been  bought  by  them  from  the  said  D. 
May  ft  Co.,  or  Famous,  than  those  actually 
sold  and  delivered  to  them  by  D.  May  ft  Co.. 
and  enumerated  as  sold  and  kept  In  the  de- 
partments mentioned  In  the  first  portion  of 
this  agreement.  As  a  penalty  to  insure  the 
faithful  carrying  out  of  this  provision  of  this 
agreement  said  D.  Crawford  ft  Co.,  Individ- 
ually and  collectively,  for  themselves,  their 
heirs,  administrators,  successors,  and  assigns, 
bind  themselves  forever  in  the  penal  sum  of 
five  thousand  dollars  ($5,000).  lawful  money  of 
the  United  States,  to  be  paid  said  D.  May  ft 
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Co.  as  liquidated  damages  In  Ilea  of  all  other 
damages  for  their  breach  or  breaches  of  the 
above  provision,  which  Bald  D.  May  &  Co. 
may  be  entitled  to  recover  by  suit  brought  In 
any  competent  court  In  order  that  this 
agreement  pertaining  to  the  purchase  and  de- 
livery of  the  merchandise  herein  enumerated 
may  be  faithfully  carried  out  by  both  of  the 
parties  hereto,  it  is  understood  and  agreed 
that,  If  the  said  D.  May  &  Co.  shall  fail  to 
deliver  the  said  goods,  wares,  and  merchan- 
dise herein  described  to  said  D.  Crawford  A 
Co.  at  the  time  and  price  herein  agreed  upon, 
then  the  said  D.  May  &  Co.  shall  forfeit  to 
the  said  D.  Crawford  &  Co.  the  sum  of  ten 
thousand  ($10,000)  dollars  as  liquidated  dam- 
ages in  lieu  of  any  other  damages  under  this 
contract;  and  in  the  event  that  the  said  D. 
Crawford  &  Co.  shall  fall  to  accept  the  afore- 
said goods,  wares,  and  merchandise  at  the 
time  they  may  be  tendered  to  them  after  com- 
pletion of  Inventory,  or  shall  fall  to  pay  the 
amount  due  as  a  balance  on  the  purchase 
price  as  agreed  upon  herein  for  said  goods, 
wares,  and  merchandise,  then  said  D.  Craw- 
ford &  Co.  agree,  in  lieu  of  all  other  damages 
under  this  agreement,  that  they  will  pay  to 
said  D.  May  &  Co.,  as  liquidated  damages  for 
their  breach  or  breaches,  as  in  this  section 
specified,  In  the  sum  of  ten  thousand  ($10,* 
000)  dollars.  It  Is  understood  that  in  the 
event  of  the  breach  or  breaches  of  this  agree- 
ment, and  'any  failure  to  pay  the  liquidated 
damages  which  may  be  due  by  either  of  said 
parties  hereto,  that  suit  may  be  Instituted  in 
any  competent  court  to  recover  the  said  liqui- 
dated damages.  In  witness  whereof  the  par- 
ties hereto  have  hereunto  set  their  hands  and 
seals  in  duplicate,  this  ninth  (9th)  day  of 
January,  A.  D.  1884." 

The  goods  thus  sold  Invoiced  at  the  con- 
tract price  about  $65,000,  and  were  delivered 
to  defendants,  who  paid  said  sum  therefor. 
The  plaintiffs  had  about  $300,000  worth  of 
goods  still  left,  consisting,  among  other  things, 
of  china,  glassware,  house-furnishing  goods, 
shoes,  hats,,  caps,  trunks,  valises,  men's  and 
boy's  clothing,  cloaks,  suits,  fnrs,  millinery, 
and  ribbons,  ladles'  and  children's  underwear 
and  hosiery.  On  the  22d  of  January,  1884, 
the  defendants  advertised  in  the  St.  Louis 
papers  their  purchase.  In  the  Globe-Demo- 
crat the  advertisement  read:  "D.  Crawford 
&  Co.'s  great  sale  of  the  'Famous'  stock  of 
new  merchandise  begins  this  morning  at  D. 
Crawford's  store.  For  full  particulars  of 
this  gigantic  sale  see  papers  of  yesterday." 
In  the  Post-Dispatch  it  read:  "Got  'em 
again!  You  bet!!  The  big  purchase  by  D. 
Crawford  &  Co.  of  the  Famous  new  and  Im- 
mense stock  of  first-class  general  merchandise, 
excepting  clothing,  shoes,  etc,  etc.,  fetched 
the  burghers  as  never  before.  Bargains  for 
every  day  till  you  can't  rest!!"  On  the  24th 
of  January,  1894,  defendants  inserted  in  the 
Post-Dispatch,  the  Star-Sayings,  and  the 
Chronicle  an  advertisement  the  headlines  of 
which  were:   'The  half  has  not  been  told!! 


of  D.  Crawford  &  Co.'s  great  scoop  of  the 
'Famous'  stock!!  of  its  extent,  its  variety,  its 
richness,  its  freshness,  its  newness,  its  adap- 
tability to  the  wants  of  the  St.  Louis  people!: 
Take  a  glance  at  it  It  will  make  your  mouth 
and  your  eyes  water,  and  your  heart  leap  for 
very  Joy!!  'Tig  yours,  all  yours.  Tours  to 
command,  yours  to  bay,  and  yours  to  send 
home,  all  for  a  mere  song!!  Crawford's  got 
the  whole  'Famous'  outfit  excepting  the  'dod- 
ing'  [in  the  Chronicle  it  was  properly  spelt], 
the  shoes,  the  cloaks,  the  men's  underwear, 
millinery,  and  hosiery.  Of  these  Crawford's 
themselves  had  enough,  and  to  spare,  and  are 
retailing  them  at  prices  below  what  the  'Fa- 
mous' owned  these  particular  goods  at!!" 
On  the  21st  of  January,  1894,  the  defendants 
inserted  the  following  advertisement  In  the 
St  Louis  Sunday  Mirror:  "No  stock  of  goods 
on  this  continent  is  too  big  for  D.  Crawford 
Sc  Co.  to  buy  out  handle,  and  pay  the  cash 
for,  so  long  as  the  price  is  right  Phenomenal 
and  characteristic  scoop  by  the  Irrepressible 
scoopers  of  the  whole  merchandise  contained 
In  the  Famous  Store,  comprising  the  follow- 
ing: Silks,  velvets,  satins,  plushes,  black 
and  colored  dress  goods,  sheetings,  shirtings, 
flannels,  upholstery,  laces,  embroidery,  ladies' 
muslin  underwear,  corsets,  ladles'  neckwear, 
notions,  perfumes,  Jewelry,  lace  curtains, 
draperies,  handkerchiefs,  gloves,  baby  caps, 
ladies'  waists,  etc,  etc,  etc,  etc.,  who,  like 
little  wanton  boys  who  swim  on  bladders, 
have  been  disporting  themselves  these  few 
summers  in  (to  them)  the  untried  and  un- 
known sea  of  dry  goods,  but  far,  far  beyond 
their  depth,  endeavoring  with  such  flimsy 
means  to  keep  on  the  same  tack  with  such 
strong  and  able  swimmers  as  Crawford's! 
Every  experienced  mariner  could  foresee  the 
end,  hence  the  graceful  and  unconditional  sur- 
render and  capitulation  of  the  Famous  to  the 
doughty  Scots!!  To  the  victor  belongs  the 
spoils!!  Crawford's  will  put  on  sale  In  the 
morning  this  whole  Immense  stock  of  new, 
first-class  merchandise  at  prices  to  make 
Wilson  (with  his  little  bill)  blush,  and  hang 
his  head  for  very  shame!  Doors  open  at  9 
a.  m.;  close,  dinner  hour,  12  to  1;  open  at  1 
and  close  at  5  p.  m.  The  public  will  kindly 
note  above  arrangement  and  save  themselves 
disappointment  Terms,  as  usual,  cash  on 
the  naiL  No  C.  O.  D.'s.  No  goods  sent  on 
approval.  No  samples  sent.  No  exchanging. 
No  wheedling.  Merit  only  talks  at  Craw- 
ford's.  D.  Crawford  &  Co." 

On  the  13th  of  March.  1894,  the  plaintiffs 
instituted  this  action.  The  petition,  after  de- 
scribing the  character  of  the  parties,  set  out 
the  contract  and  then  laid  the  breaches,  as 
follows:  "Plaintiffs  state:  That  said  prop- 
erty mentioned  in  said  agreement  was  then 
sold  and  delivered  to  defendants,  and  defend- 
ants paid  plaintiffs  therefor  the  purchase 
price  stipulated  in  said  contract  But  that 
defendants  failed  to  keep  the  agreement  en- 
tered Into  between  plaintiffs  and  defendants 
In  said  contract  by  which  defendants  were 
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restricted  and  prohibited  therein  from  In  any 
way,  directly  or  Indirectly,  by  means  of  the 
public  presa,  porters  (mailed  or  distributed), 
or  by  any  other  public  means  of  any  kind  or 
nature  whatsoever,  from  using  In  their  said 
-advertisements  of  the  purchase  of  the  above 
merchandise  the  general  terms,  'dry  goods,' 
'house-furnishing  goods,'  'china ware,'  'shoes,' 
•clothing,'  *8htrt  waists,'  'cloaks,'  'wraps,' 
'suits,'  'furs,'  fur  trimming,'  'men's  and  boys' 
hats  and  caps,'  'ribbons,'  'millinery,'  or  any 
thing  pertaining'  thereto,  and  violated  the 
same.  But  defendants  failed  to  keep  the 
agreement  set  forth  In  said  contract  by  which 
they  agreed  to  advertise  no  other  articles  as 
naving  been  bought  by  them  from  said  D.  May 
&  Co.  or  Famous,  than  those  actually  sold  and 
delivered  by  said  D.  May  &  do.,  and  enumer- 
ated as  sold  and  kept  in  the  departments  men- 
tioned In  the  first  portion  of  the  aforesaid 
agreement,  and  violated  the  same.  That  said 
defendants,  In  total  disregard  of  their  agree- 
ments with  the  plaintiffs  made  in  said  con- 
tract, advertised  by  means  of  the  public  press 
and  posters  other  articles  as  having  been 
bought  by  them  from  said  plaintiffs  or  Fa- 
mous than  those  actually  sold  and  delivered 
to  them  by  said  D.  May  &  Co.,  and  used,  in 
their  advertisements  of  the  merchandise  men- 
tioned In  said  contract,  the  general  terms  they 
were  prohibited  from  using  by  said  contract; 
by  reason  whereof  defendants  became  in- 
debted to  plaintiffs  In  the  sum  of  five  thou- 
sand (16,000)  dollars,  to  be  paid  by  said  de- 
fendants to  D.  May  &  Co.  as  liquidated  dam- 
ages, as  stipulated  by  the  terms  of  said  con- 
tract. Wherefore  plaintiffs  pray  judgment 
against  the  defendants  for  the  sum  of  five 
thousand  ($6,000)  dollars,  with  interest  and 
costs."  The  answer  of  the  defendants  Is  a 
general  denial. 

Upon  the  trial  In  the  circuit  court,  the  plain- 
tiffs proved  the  contract,  the  advertisements 
aforesaid,  and  somewhat  similar  signs  on  the 
front  of  defendants'  store,  the  Invoice  price 
of  the  goods,  the  value  of  the  stock  of  goods 
they  carried  before  and  after  the  sale,  with 
their  character,  and  the  delivery  and  payment 
of  the  goods  to  the  defendants,  and  then  rest- 
ed. Over  the  plaintiffs'  objection  the  court 
allowed  the  defendants  to  show  that  on  the 
14th  and  21st  of  January,  1894,  the  plaintiffs 
advertised  In  the  St.  Louis  papers,  stating 
that  they  had  sold  to  defendants  their  entire 
stock  of  certain  specified  goods,  and  giving  as 
their  reasons  for  selling  the  enormous  growth 
of  their  business  in  certain  other  specified 
goods;  and,  also  over  the  plaintiffs'  objection, 
the  court  permitted  defendant  Dugald  Craw- 
ford to  testify  that  he  had  not  advertised  any 
goods  as  having  been  purchased  from  plain- 
tiffs which  were  not  in  fact  purchased  from 
them. 

The  court  refused  to  give  the  following  in- 
structions asked  by  the  plaintiffs:  "(1)  The 
court  Instructs  the  Jury  to  find  a  verdict  for 
plaintiffs,  and  assess  their  damages  in  the  sum 
of  five  thousand  dollars,  with  interest  there- 


on at  the  rate  of  six  per  centum  per  annum 
from  March  13,  1894."  To  which  refusal  of 
the  •  instruction  thus  prayed,  plaintiffs  then 
and  there  excepted  at  the  time.  Plaintiffs 
then  prayed  the  court  to  Instruct  the  jury  as 
follows:  "(2)  The  jury  are  instructed  that  the 
following  facts  are  admitted  by  the  defend- 
ants: .  First,  that  the  defendants  executed 
and  delivered  the  contract  for  the  violation 
of  which  the  plaintiffs  now  sue;  second,  that 
the  defendants  caused  the  insertion  of  the 
advertisements  which  have  been  read  In  evi- 
dence by  plaintiffs.  The  jury  are  therefore 
instructed  that  if  they  believe  and  find  from 
the  evidence  that,  after  the  sale  thus  made 
by  plaintiffs  to  defendants,  the  plaintiffs  re- 
tained an  amount  of  stock  of  the  value  of 
two  hundred  and  fifty  thousand  dollars  and 
more,  and  continued  to  sell  the  same  at  their 
store  in  the  city  of  St.  Louis,  known  as  'Fa- 
mous.' and  were  so  selling  said  stock  when 
the  advertisements  read  in  evidence  by  plain- 
tiffs were  Inserted  by  defendants,  then  the 
jury  will  find  for  the  plaintiffs,  and  assess 
their  damages  at  the  sum  of  five  thousand 
dollars,  with  interest  thereon  at  the  rate  of 
six  per  centum  per  annum  from  March  18, 
1894.  (8)  The  court  Instructs  the  jury  that 
the  defendants  committed  a  breach  of  the 
contract  read  in  evidence  by  inserting  the 
advertisements  offered  In  evidence  by  the 
plaintiffs  in  this  case  in  the  newspapers.  (4) 
The  jury  are  instructed  that,  if  they  find  for 
the  plaintiffs,  they  will  assess  their  damages 
at  the  sum  of  five  thousand  dollars,  with  in- 
terest thereon  at  the  rate  of  six  per  centum 
per  annum  from  March  18,  1894." 

At  the  defendants'  request,  the  court  after 
modifying,  gave  the  following  instructions: 
"(1)  The  court  Instructs  the  Jury  that  the  de- 
fendants, under  the  contract,  were  entitled 
to.  advertise  In  any  manner  they  chose  any 
goods  whatsoever  actually  bought  by  them 
from  plaintiffs  for  sale  by  them  as  having 
been  bought  from  plaintiffs,  o,r  Famous,  in- 
cluding any  goods  so  actually  purchased  by 
defendants  from  plaintiffs.  (2)  The  court  In- 
structs the  jury  that  the  meaning  of  the  con- 
tract Introduced  In  evidence,  and  the  prohibi- 
tion against  advertising  'other  articles.' 
means  that  the  defendants  were  not  to  ad- 
vertise other  articles  than  those  actually  pur- 
chased from  plaintiffs  as  having  been  bought 
by  defendants  from  D.  May  &  Co.,  or  Fa- 
mous." 

The  court,  of  its  own  motion.  Instructed 
the  jury  as  follows:  "It  appears  from  the 
written  contract  read  In  evidence  In  this  case 
that  on  January  9,  1894,  the  plaintiffs,  D. 
May  &  Co.,  sold  to  the  defendants,  D.  Craw- 
ford &  Co..  certain  goods,  wares,  and  mer- 
chandise which  the  plaintiffs  had  on  hand  In 
their  store  at  the  close  of  the  business  on  the 
day  above  stated,  situated  in  what  is  desig- 
nated in  the  written  contract  as  the  building 
of  the  Famous  Shoe  and  Clothing  Company, 
on  the  northwest  corner  of  Broadway  and 
Morgan  streets,  in  the  city  of  St.  Louis,  viz.: 
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Blade  and  colored  dress  goods,  kept  and  sold 
In  department  F;  silks,  satins,  velvets  and 
plushes,  kept  and  sold  In  department  G;  lin- 
ens and  white  goods,  kept  and  sold  in  depart- 
ment H;  domestics,  woolen,  cotton  goods, 
etc.,  kept  and  sold  in  department  I;  lace  cur- 
tains, draperies,  portiers.  upholstery,  blank- 
ets, comfortables,  lap  robes,  etc.,  kept  and 
sold  in  department  J;  linings,  kept  and  sold 
in  department  K;  notions,  leather  goods,  art 
needlework,  fancy  goods,  Jewelry,  perfumes, 
soaps,  toilet  articles,  etc.,  kept  and  sold  In 
department  N;  kid  gloves,  fabric  gloves,  silk 
mittens,  woolen  mittens,  etc.,  kept  and  sold 
in  department  O;  dress  trimmings,  mohair, 
silk  braids,  buttons,  buckles,  etc.,  kept  and 
sold  In  department  P;  laces,  embroidery, 
etc.,  kept  and  sold  in  department  Q;  hand- 
kerchiefs, veilings,  ruchlngs,  ladies'  neckwear, 
kept  and  sold  in  department  R;  muslin  un- 
derwear, corsets,  lace  and  silk  caps,  Infants' 
wear,  sewing  machines,  etc.,  kept  and  sold 
In  department  8.  It  was  stipulated  in  the 
contract  that  the  defendants,  D.  Crawford  & 
Co.,  should  not  in  any  way,  directly,  by  means 
of  the  public  press,  posters,  circulars  (mailed 
or  distributed),  or  by  any  other  public  means, 
In  their 'advertisements  of  the  merchandise 
so  purchased,  use  the  general  terms  'dry 
goods,'  "house-furnishing  goods,'  'china  ware,' 
•shoes,'  'clothing,'  'shirt  waists,'  'cloaks,' 
'wraps,'  'suits,*  furs,'  fur  trimmings,'  'men's 
and  boys'  hats  and  caps,'  'ribbons,'  'milli- 
nery,' or  anything  pertaining  thereto.  And  it 
was  further  stipulated  In  said  contract  that 
the  defendants  were  permitted  to  advertise 
no  other  articles  as  having  been  bought  by 
them  from  the  plaintiffs,  D.  May  &  Co.,  or 
Famous,  than  those  actually  sold  as  above 
enumerated  and  described.  And  it  was  stip- 
ulated in  the  contract  that,  if  the  defendants 
should  violate  the  provisions  thereof  above 
specified  in  reference  to  advertisements,  they 
should  pay  to  the  plaintiffs  for  their  damages 
the  sum  of  fire,  thousand  dollars.  The  plain- 
tiffs in  this  suit  complain  that  the  defend- 
ants have  violated  the  provisions  of  the  con- 
tract above  specified,  and  bring  this  suit  to 
recover  the  damages  above  named.  The  de- 
fendants deny  that  they  have  violated  the 
contract  and  this  Is  the  first  question  yon 
are  to  settle  by  your  verdict  If  yon  believe 
from  the  evidence  that  the  defendants,  In 
their  advertisements,  included  articles  as  hav- 
ing been  bought  from  the  plaintiffs,  or  Fa- 
mous, other  than  those  actually  sold,  as 
above  specified  in  these  Instructions,  then 
your  verdict  should  be  for  the  plaintiffs.  But 
unless  you  find  from  the  evidence  that  the  de- 
fendants, in  their  advertisements,  did  in- 
clude articles  as  having  been  bought  from  the 
plaintiffs,  or  Famous,  other  than  those  actu- 
ally sold,  as  above  specified  in  these  instruc- 
tions, your  verdict  should  be  for  the  defend- 
ants. If  you  find  for  the  plaintiffs  under  the 
foregoing  instructions,  your  next  Inquiry 
should  be.  have  the  plaintiffs,  by  the  defend- 
ants' conduct  in  question,  suffered  any  ma- 


terial or  substantial  damage?  Unless  you 
find  from  the  evidence  that  the  plaintiffs  by 
the  defendants'  conduct  in  question,  have  suf- 
fered material  or  substantial  damage,  you 
should  assess  the  plaintiffs'  damages  at  one 
cent.  But  If  you  find  from  the  evidence  that  ' 
the  plaintiffs,  by  the  defendants'  conduct  in 
question,  have  suffered  material  or  substan- 
tial damage,  then  you  should  assess  their 
damages  at  five  thousand  dollars,  with  Inter- 
est thereon  at  six  per  cent  per  annum  from 
March  13,  18&4.  to  this  date,  you  making  the 
calculation  of  interest  yourselves." 

The  Jury  returned  a  verdict  for  the  defend- 
ants, and,  after  proper  preliminary  steps,  plain- 
tiffs appealed  to  this  court. 

The  plaintiffs  insist  that  there  Is  no  difference 
between  the  facts  as  now  shown  and  as  they 
appeared  on  former  appeal,  and  that  as  the 
trial  court  had  held  before  that  there  was  a 
breach  of  the  contract  shown,  which  this  court 
approved,  and  as  the  case  was  then  reversed 
because  the  trial  court  had  treated  the  contract 
as  one  for  a  penalty,  and  this  court  held  it  to 
be  one  for  liquidated  damages,  there  was  noth- 
ing left  open  for  the  trial  court  to  do  but  to 
direct  a  verdict  for  the  plaintiffs  for  $5,000, 
with  Interest;  and  hence  the  circuit  court 
erred  In  permitting  the  Jury,  upon  this  state 
of  facts  and  upon  the  record,  to  pass  on  the 
question  of  whether  there  was  a  breach  of  the 
contract  and  further  erred  In  instructing  the 
Jury  on  the  measure  of  damages.  On  the  oth- 
er hand,  the  defendants  contend  that  the  ques- 
tion of  whether  or  not  there  was  a  breach  of 
contract  proved  was  a  matter  of  fact  which 
was  properly  submitted  to  the  Jury,  and,  as 
the  Jury  found  for  the  defendants,  their  find- 
ing must  have  been  upon  the  theory  that  no 
breach  had  been  proved,  and  hence  their  ver- 
dict Is  final,  especially  In  this  court;  and,  far- 
ther, that  this  court  did  not  decide  on  prior 
appeal  that  the  contract  was  for  liquidated 
damages,  and  not  for  a  penalty;  but  even  If 
It  did  so  decide,  they  ask  that  the  question  be 
now  reconsidered  and  reviewed,  and  also  urge 
that  the  court  properly  instructed  the  jury  as 
to  the  damages.  As  hereinbefore  pointed  out 
the  decision  In  this  case  on  prior  appeal  was 
that  the  sum  of  $5,000,  which  the  defendants 
agreed  to  pay  the  plaintiffs  in  case  of  breach 
of  the  terms  of  the  contract  must  be  regarded 
as  liquidated  damages,  and  not  as  a  penalty. 
This  being  so,  it  became  the  law  of  this  case, 
and  was  not  open  to  question  in  the  trial  court. 
The  duty  of  that  court  was  to  obey  it  without 
respect  to  its  opinion  of  whether  it  was  right 
or  wrong.  Whatever  error  there  was  In  it 
could  only  be  corrected  on  appeal  to  this  court. 
Gamble  v.  Gibson,  83  Mo.  290.  This  principle 
is  well  stated  in  Wells,  Res  Adj.  I  613,  to  be: 
"It  is  a  settled  principle  that  the  questions  of 
law  decided  on  appeal  to  a  court  of  ultimate 
resort  must  govern  the  case  in  the  same  court 
and  the  trial  court  through  all  subsequent 
stages  of  the  proceedings,  and  will  seldom  be 
reconsidered  or  reversed,  even  if  they  appear 
to  have  been  erroneous.   'A  previous  ruling 
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by  the  appellate  court  upon  a  point  distinctly 
made  may  be  only  authority  in  other  cases,  to 
be  followed  or  affirmed,  or  to  be  modified  or 
overruled,  according  to  Its  intrinsic  merits. 
But  in  the  case  in  which  it  is  made  it  is  more 
than  authority;  it  is  a  final  adjudication,  from 
the  consequences  of  which  the  court  cannot  de- 
part, nor  the  parties  relieve  themselves,'  and 
that,  too,  notwithstanding  the  prior  decision 
may  be  'in  abrogation  of  one  of  the  plainest 
principles  of  law,'  since  nothing  actually  deter- 
mined therein  can  be  reviewed,  except,  indeed, 
in  the  prescribed  manner  of  obtaining  a  direct 
hearing  on  settled  terms  and  conditions  by  a 
rule  of  court"  This  rule  is  necessary  to  the 
orderly  and  decent  administration  of  the  law, 
for  it  would  destroy  all  respect  for  the  law, 
and  make  Judgments  of  courts  of  final  resort 
mere  mockeries  and  travesties,  if  the  trial 
court  could  be  permitted,  on  a  trial  anew  in 
that  court,  to  set  aside,  disregard,  or  disobey 
them.  The  cases  cited  by  the  author  quoted 
from  support  this  doctrine  to  its  last  analysis, 
and  many  others  could  be  added  if  precedents 
were  necessary  to  support  so  manifest  a  prop- 
osition. It  is'  not  to  be  understood  that  the 
trial  court  on  the  trial  anew  in  this  case  act- 
ed in  disregard  of  this  principle.  The  trouble 
seems  to  have  arisen  from  a  misapprehension 
of  what  this  court  previously  decided,  and  not 
from  disobedience  to  its  mandates.  As  to 
questions  of  fact,  of  course  a  prior  decision  of 
the  appellate  court  is  not  conclusive,  as  the 
law  applicable  to  the  facts  as  presented  by 
the  record  as  it  then  appeared  is  all  that  the 
appellate  court  could  have  decided.  The  case, 
as  to  the  facts,  is  to  be  treated  on  a  new  trial 
in  the  trial  court  as  if  there  never  had  been  a 
trial.  Crispen  v.  Hannovan,  86  Mo.  168.  And 
If  the  facts  on  the  trial  anew  present  a  differ- 
ent case  from  that  presented  on  the  first  trial 
to  the  appellate  court,  the  trial  court  will  be 
bound  by  the  prior  decision  only  so  far  as  the 
principles  of  law  then  declared  are  applicable 
to  the  new  state  of  facts.  If,  however,  there 
is  no  substantial  difference  between  the  facts 
shown  on  the  first  and  second  trials,  the  trial 
court  has  but  one  function  to  perform,— to  en- 
force the  law  applicable  to  that  state  of  facts 
as  it  has  been  declared  by  the  appellate  court 
This  raises  the  question  whether  there  were 
any  material  differences  of  facts  shown  on  the 
trial  anew  from  what  they  were  when  the 
case  was  decided  on  prior  appeal.  R  has  at 
ready  been  shown  hereinbefore  that  the  evi- 
dence on  the  part  of  the  plaintiffs  was  the 
same  on  both  trials,  and  that  on.  the  first  trial 
the  defendants  offered  no  testimony,  whereas 
on  the  second  trial  their  evidence  was  simply 
to  the  effect  that  they  had  not  advertised  goods 
as  having  been  bought  from  plaintiffs  which  In 
fact  were  not  so  bought,  and  that  the  plaintiffs 
bad  themselves  advertised, .  about  the  same 
time,  in,  perhaps,  the  same  papers,  the  fact 
that  they  had  sold  certain  parts  of  their  stock 
to  defendants,  but  were  still  engaged  in  busi- 
ness as  to  all  their  other  branches  or  depart- 
ments.  The  contract  prohibited  the  defend- 


ants from  using  in  their  advertisements  14 
specific  general  terms,  and  also  from  advertis- 
ing goods  as  having  been  purchased  from 
plaintiffs  which  had  not  in  fact  been  purchased 
from  them.  The  petition  charged  that  defend- 
ants had  broken  their  contract  in  both  respects. 
The  oral  testimony  of  Dugald  Crawford  was 
properly  admitted  to  disprove  the  second  al- 
leged breach,  and  was  necessarily  of  a  negative 
character,  and  was  not  objectionable  as  stat- 
ing a  conclusion,  and  not  %  fact  It  was  un- 
necessary in  the  case,  because  plaintiffs  had 
introduced  no  evidence  hi  support  of  the  sec- 
ond breach  alleged,  but  it  was  not  objected  to 
for  this  reason,  and  the  court  therefore  com- 
mitted no  error  in  admitting  it  The  evidence 
adduced  by  defendants  going  to  show  that  the 
plaintiffs  had  advertised  their  sale  to  defend- 
ants of  certain  goods  only,  but  were  still  In 
business  as  to  their  remaining  departments, 
would  have  been  properly  admissible  if  the 
contract  bad  only  provided  for  a  penalty  for 
its  violation,  for  it  would  have  tended  to 
counteract  pro  tanto  the  sting  of  the  defend- 
ants' advertisements,  and  to  advise  the  public 
that  plaintiffs  were  still  in  business  so  far 
as  their  remaining  departments  were  concern- 
ed. But,  as  the  contract  was  for  liquidated 
damages,  this  evidence  was  wholly  inadmissi- 
ble. It  could  not  reduce  the  plaintiffs'  recov- 
ery, nor  could  it  defeat  it  entirely.  There  was 
no  issue  of  fact  joined  in  the  case  which  this 
testimony  would  tend  to  support  It  was 
doubtless  offered  in  pursuance  to  defendants' 
contention  that  the  contract  was  for  a  penalty 
only,  and  it  was  properly  objected  to  by  plain- 
tiffs, because,  the  damages  being  liquidated  by 
the  contract,  such  testimony  had  no  place  In 
the  case.  The  trial  court  admitted  It,  and 
must  therefore  have  meant  that  it  held  as  a 
matter  of  law  that  the  contract  was  for  a 
penalty  only,  thereby  falling  into  the  error  of 
misconceiving  the  meaning  of  the  prior  deci- 
sion of  this  court  The  facts,  therefore,  were 
substantially  the  same  on  both  trials,  and  the 
trial  court  should  have  enforced  the  law  as 
declared  by  this  court,  for,  the  facts  being  con- 
ceded, the  jury  had  no  function  to  perform 
except  to  obey  the  direction  of  the  court  as 
to  the  legal  effect  of  the  uncontroverted  facts. 
The  trial  court,  however,  refused  the  instruc- 
tions asked  by  plaintiffs,  which  were  predicat- 
ed upon  the  theory  of  liquidated  damages,  and 
submitted  the  case  to  the  jury  to  find— First, 
whether  there  had  been  a  breach  of  the  con- 
tract; and,  second,  in  effect,  whether  the  con- 
tract was  for  a  penalty  or  for  liquidated  dam- 
ages; for,  without  employing  these  specific 
words,  It  directed  the  jury  to  find  for  the  plain- 
tiffs In  the  sum  of  $5,000,  with  interest,  If 
they  found  tfctat  the  plaintiffs  had  suffered  ma- 
terial or  substantial  damage,  but  to  give  them 
only  1  cent  If  they  found  that  they  had  suf- 
fered no  material  or  substantial  damage.  If 
there  had  been  any  conflict  in  the  testimony 
as  to  the  breach,  It  would  have  been  proper 
to  submit  it  to  the  Jury  as  a  question  of  fact; 
but  here  there  was  no  conflict  of  testimony, 
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no  countervailing  evidence,  and  no  Impeach- 
ment of  any  witness.  The  facts  stood  admit- 
ted. Their  legal  effect  alone  remained,  and 
that  was  a  question  for  the  court,  and  not  for 
the  Jury.  Upon  the  same  facts  it  had  previous- 
ly been  held  by  the  trial  court  that  they  con- 
stltuted  a  breach  of  the  contract,  and  this 
court  had  approved  that  finding,  and  a  casual 
or  critical  reading  of  the  advertisements  would 
create  a  false  impression  on  the  mind  of  any 
one.  It  was  error,  therefore,  for  the  court  to 
submit  the  matter  as  a  question  of  fact  to  the 
jury;  and  the  verdict,  declaring  that  there 
had  been  no  breach,  in  face  of  the  uncontra- 
dicted evidence  that  there  had  been  a  breach, 
cannot  be  allowed  to  stand,  and  should  have 
been  set  aside  (or,  better  still,  never  permitted) 
by  the  trial  court  Jackson  v.  Hardin,  83  Mo. 
175;  Powell  v.  Railway  Co.,  76  Mo.  80;  Ack- 
ley  v.  Staehlln,  56  Mo.  558;  Hearne  v.  Keath, 
63  Mo.  84;  Relchenbach  v.  Ellerbe,  115  Mo. 
588,  22  S.  W.  573;  Hipsley  v.  Railroad  Co.,  88 
Mo.  348;  Wilson  v.  Albert,  89  Mo.  539,  1  S.  W. 
209;  Long  v.  Moon,  107  Mo.  334, 17  S.  W.  810; 
Caruth  v.  Rlcheson,  96  Mo.  186,  9  S.  W.  633; 
Avery  v.  Pltagerald,  94  Mo.  207,  7  S.  W.  6; 
Spohn  v.  Railway  Co.,  87  Mo.  74;  Whitsett  v. 
Ransom,  79  Mo.  258. 

The  instruction  given  by  the  court  of  its 
own  motion  was  further  faulty  In  that  it  did 
not  cover  the  whole  case.  The  contract  pro- 
hibited the  use  of  certain  specific  terms  by 
defendants  In  their  advertisements,  and  also 
forbade  their  advertising  goods  as  bought 
from  plaintiffs  which  had  not  been  so  pur- 
chased, and  the  petition  assigned  both  acts 
as  breaches;  but  the  instruction  given  by  the 
court  of  its  own  motion  submitted  only  the 
latter  feature  of  the  case  to  the  jury.  It  was 
specially  misleading  to  the  jury  and  prej- 
udicial to  the  plaintiffs,  because  the  plaintiffs' 
entire  testimony  was  in  support  of  the  former, 
and  they  had  offered  no  testimony  to  sustain 
the  latter,  while  the  exact  reverse  was  true 
as  to  defendants'  evidence,  and  this  instruc- 
tion submitted  only  the  latter  feature  of  the 
case  to  the  jury. 

It  was  also  erroneous  to  submit  the  sec- 
ond proposition  contained  in  this  instruction 
to  the  Jury.  The  Jury  might  as  well  have 
been  instructed  to  give  the  plaintiffs  1  cent  If 
they  believed  the  contract  was  for  a  penalty, 
and  to  give  them  $5,000  If  they  believed  it 
was  for  liquidated  damages.  The  plaintiffs 
had  Introduced  no  evidence  of  actual  dam- 
ages; In  fact,  there  was  no  evidence  as  to 
the  measure  of  damages  introduced  by  either 
party.  There  was,  then,  nothing  for  the  Jury 
to  proceed  upon  in  order  to  determine  whether 
the  damage  was  material  or  substantial  or 
not,  and  yet  the  Jury  were  directed  to  find  1 
cent  or  $5,000,  according  as  they  found  the 
damage  to  be  material  or  substantial  or  not, 
when  they  had  no  evidence  before  them  upon 
which  to  predicate  a  finding  one  way  or  an- 
other. This  paradox  clearly  emphasizes  the 
error  of  submitting  questions  of  law  to  the 
jury,  and  this  is  true  in  whatever  form  or  by 


the  employment  of  whatever  language  it  may 
be  done.  The  question  of  whether  a  sum  pro- 
vided in  a  contract  for  Its  nonobservance  hi 
a  penalty  or  liquidated  damages  is  a  question 
of  law  for  the  court,  and  never  a  question 
of  fact  for  the  jury.  In  any  event,  therefore, 
the  Judgment  must  be  reversed. 

3.  We  are  asked  to  review  the  former  de- 
cision In  this  case,  and  to  consider  again  the 
contract,  as  to  whether  it  is  for  a  penalty  or 
for  liquidated  damages;  and  the  courteous 
terms  in  which  the  request  is  couched,  to- 
gether with  the  marked  ability  and  deep  re- 
search of  counsel  shown  In  the  exhaustive 
brief  filed  in  the  case,  and  the  fact  that  the 
previous  decision  seems  to  have  been  misun- 
derstood by  counsel  and  the  trial  court,  in- 
duces us  to  accede  to  the  request;  but  it 
must  not  he  understood  as  establishing  a 
right  or  affording  a  precedent  for  so  doing  in 
any  other  case,  but  rather  to  the  end  that 
confusion  may  not  follow  in  other  cases  in- 
volving the  question  here  in  Issue.  Original- 
ly, at  common  law,  where  the  parties  to  a 
contract  had  stipulated  for  the  payment  of 
a  sum  certain  for  the  nonperformance  of  the 
contract,  the  courts  of  law  left  them  where 
they  had  placed  themselves,  and  enforced  the 
provision  of  the  contract  as  to  the  damages 
with  the  same  rigidity  that  they  did  any 
other  provision  of  the  contract,  and  the  only 
defense  was  a  release  under  seat  Then  the 
only  relief  available  was  in  a  court  of  equity, 
where  the  wronged  party  was  permitted  to 
exact  only  the  actual  damages  suffered  by 
the  breach  of  the  contract.  So  many  diffi- 
culties arose  in  consequence  of  the  harsh 
rule  of  the  common-law  courts  that  by  the 
statutes  of  8  &  9  Wm.  III.  c.  11,  f  8  (3  St.  at 
Large,  p.  643),  and  4  &  5  Anne,  c.  16,  {$  12, 
13  (4  St.  at  Large,  pp.  206,  207)  the  practice 
in  courts  of  law  was  changed  so  as  to  author- 
ise only  a  recovery  of  the  actual  damages. 
Instead  of  the  whole  penalty,  thereby  avoid- 
ing the  necessity  of  a  resort  to  a  court  of  eq- 
uity. lSedg.  Dam.  (8th  Ed.jSf  390,391,  et  seq. 
Notwithstanding  these  statutory  provisions, 
however,  the  right  to  stipulate  the  damages 
Is  still  recognized  by  the  courts  in  proper 
cases.  Whether  the  sum  specified  in  a  con- 
tract as  damages  for  its  nonperformance  is 
a  penalty  or  liquidated  damages  has  always 
been  a  question  of  law  for  the  court,  and  no 
case  that  our  attention  has  been  directed  to, 
or  our  research  discovered,  has  left  it  to  a 
Jury  to  decide  either  expressly  or  by  the  em- 
ployment of  -equivalent  words.  Three  prin- 
cipal tests  are  usually  employed  by  the  courts 
to  determine  whether  It  Is  a  penalty  or  liqui- 
dated damages:  First,  the  language  employ- 
ed; second,  the  subject-matter  of  the  con- 
tract; and,  third,  the  intention  of  the  parties. 
The  language  employed  Is  the  least  relied  on. 
"The  subject-matter  of  the  contract  and  the 
intention  of  the  parties  are  the  controlling 
guides.  If,  from  the  nature  of  the  agreement. 
It  is  clear  that  any  attempt  to  get  at  the  actu- 
al damage  would  be  difficult,  if  not  vain,  the 
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courts  will  Incline  to  give  the  relief  which 
the  parties  have  agreed  on.  But  If,  on  the 
other  hand,  the  contract  la  such  that  a  strict 
construction  of  the  phraseology  would  work 
absurdity  or  oppression,  the  use  of  the  term 
'liquidated  damages'  will  not  prevent  the 
courts  from  inquiring  Into  the  actual  injury 
sustained,  and  doing  Justice  between  the  par- 
ties," 1  Sedg.  Dam.  (8th  Ed.)  f  896.  "Where 
the  subject-matter  of  the  contract  Is  such  that 
the  damages  for  Its  breach  can  be  computed 
with  certainty  by  definite  rules,  the  courts 
will  usually  treat  the  sum  agreed  upon  as  a 
penalty;  especially  if  there  Is  great  dlsap- 
Ity  between  the  agreed  sum  and  the  actual 
damage.  Such  contracts  are  those  for  the 
payment  of  money,  and  those  in  which  the 
market  price  affords  a  certain  standard  for 
the  measure  of  damages.  But  if,  from  the 
nature  of  the  contract,  the  damages  cannot 
be  calculated  with  any  degree  of  certainty,— 
as,  when  that  which  is  the  subject-matter  of 
the  contract  has  no  precise  market  value,  or 
there  are  peculiar  circumstances  contempla- 
ted by  the  contract,— the  stipulated  sum  will 
be  held  to  be  liquidated  damages."  5  Am. 
&  Eng.  Enc.  Law,  p.  26,  and  cases  cited  In 
notes.  As  was  so  well  said  by  Scott,  J.,  in 
Basye  v.  Ambrose,  28  Mo.,  toe.  clt  44:  "It  Is 
obvious  that  every  case  occurring  under  this 
branch  of  the  law  must,  in  a  great  measure,  be 
determined  by  Its  own  circumstances.  If  the 
courts  were  to  hold  that  the  parties,  by  adopt- 
ing any  particular  form,  might  relieve  their 
contracts  from  their  supervision,  the  law 
would  be  entirely  defeated,  as  nothing  would 
be  easier  than  to  adopt  such  form  in  every 
case.  The  nature  and  stipulations  of  the  con- 
tract must  determine  whether  the  sum  stipu- 
lated to  be  paid  in  case  of  Its  violation  is  a 
penalty  or  liquidated  damages.  The  statute 
cannot  be  evaded  by  arbitrarily  calling  a  pen- 
alty liquidated  damages.'  We  shall  not  at- 
tempt to  review  the  cases  on  this  subject. 
They  are  numerous,  and  not  easily  reconcil- 
able. On  such  a  question  an  entire  concur- 
rence of  opinion  could  hardly  be  expected." 
1  Sedg.  Dam.  §  896,  classifies  the  subject  as  fol- 
lows: First,  an  agreement  to  do  or  refrain 
from  doing  a  particular  act,  or  in  default 
thereof,  to  pay  a. given  gum  of  money;  second, 
an  agreement  to  pay  an  absolute  sum  of  mon- 
ey, conditioned  to  become  void  on  payment  of 
a  less  sum,  or  the  performance  of  some  par- 
ticular act;  third,  an  agreement  to  do  or  re- 
frain from  doing  a  particular  act,  and,  if  the 
promise  Is  not  performed,  to  pay  a  given  sum 
of  money  as  a  penalty;  and,  fourth,  an  agree- 
ment in  all  respects  like  the  third  mentioned 
except  that  the  sum  to  be  paid  is  declared  to  be 
liquidated  or  stated  damages,  or  as  a  forfei- 
ture. The  sum  of  the  whole  matter  is  that 
where  the  contract  is  one  touching  a  legal 
subject-matter,  the  parties  sul  Juris,  and  the 
damages  for  a  breach  can  be  computed  with 
certainty  by  definite  rules,  the  courts  will 
construe  It  to  be  a  penalty;  but  where,  from 
the  nature  of  the  contract,  the  damages  can- 


not' be  calculated  with  any  degree  of  certain- 
ty,  or  any  attempt  to  get  at  the  actual  dam- 
age would  be  difficult,  If  not  vain,  or  where 
"the  exact  damage  Is  not  susceptible  of  defi- 
nite ascertainment,"  or  where  the  acts  to  be 
done  or  omitted  "are  not  measurable  by  any 
exact  pecuniary  standard,"  and  the  intention 
of  the  parties  "Is  plain  and  palpable,"  and 
the  amount  stipulated  in  the  contract  as  the 
damages  to  be  recovered  is  not  "disproportion- 
ate to  the  probable  damage,"  the  courts  will 
construe  it  to  be  liquidated  damages. 

Applying  these  principles  to  the  case  at  bar, 
the  contract  related  to  a  legal  subject-matter. 
The  parties  were  sui  Juris.  There  is  no  pre- 
tense of  fraud  or  overreaching.  They  were 
successful  business  men,  of  large  means  and 
experience,  and  knew  the  advantages  or  in- 
juries resulting  from  advertising.  They  had 
been  rivals.  The  transaction  involved  the 
payment  of  $66,000  In  cash,  and  the  plaintiffs 
still  had  a  stock  of  goods  left  worth  $300,000, 
while  that  of  defendants  was  also  necessarily 
great  The  plaintiffs  sold  to  defendants  that 
branch  of  their  business  wherein  they  had 
been  rivals.  They  agreed  that  defendants 
should  not  use  certain  specific,  general  terms 
In  advertising  the  sale  and  purchase.  They 
knew  better  than  any  Jury  or  court  could 
know  what  the  effects  upon  their  respective 
business  would  be  from  using  those  terms  in 
connection  with  the  transaction.  They  kept 
their  fingers  constantly  upon  the  public  pulse, 
and  understood  what  effect  such  advertise- 
ments would  have  upon  the  buying  world. 
They  agreed  what  the  damage  would  be  to 
the  plaintiffs  in  case  of  a  breach  of  the  con- 
tract. That  damage  "Is  not  susceptible  of 
definite  ascertainment,"  or  "measurable  by 
any  exact  pecuniary  standard,"  or  computable 
with  any  degree  of  certainty  by  definite  rules. 
Their  intention  was  "plain  and  palpable." 
They  stipulated  for  damages  which  are  not 
"disproportionate  to  the  probable  damage." 
The  defendants  broke  their  agreement  The 
plaintiffs  have  been  damaged,  and  should  be 
'compensated  according  to  the  measure  delib- 
erately fixed  by  the  parties.  This  is  not  a 
case  where  the  contract  has  been  broken  in 
an  insignificant  or  trivial  particular,  and 
hence  the  cases  where  the  courts  have  re- 
lieved against  manifest  injustice  or  oppres- 
sion for  breaches  of  a  trivial  character  have 
no  application  here.  The  breach  here  was 
in  respect  to  matters  which  were  regarded  by 
the  parties  as  of  sufficient  magnitude  to  be 
specially  enumerated  and  guarded  against 
The  defendants  advertised  that  they  would 
sell  Famous  stock;  that  they  had  purchased 
Famous  new  and  Immense  stock  of  first-class 
general  merchandise,  excepting  clothing, 
shoes,  etc.;  that  "Crawford's  got  the  whole 
Famous  outfit  excepting  the  'clodlng,'  the 
shoes,  the  cloaks,  the  men's  underwear,  milli- 
nery, and  hosiery";  and  that  "no  stock  of 
goods  on  this  continent  is  too  big  for  D. 
Crawford  &  Co.  to  buy  out  handle,  and  pay 
the  cash  for,  so  long  as  the  price  Is  right. 
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Phenomenal  and  characteristic  scoop  of  tha 
Irrepressible  scoopers  of  the  whole  of  the 
merchandise  contained  In  Famous  store,  com- 
prising the  following,  •  •  •  who,  like 
little  wanton  boys  who  swim  on  bladders, 
have  been  disporting  themselves  these  few 
summers  In  (to  them)  the  untried  and  un- 
known sea  of  dry  goods  [one  of  the  prohib- 
ited general  terms],  bnt  far,  far  beyond  their 
depth,  endeavoring  with  such  flimsy  means 
to  keep  on  the  same  tack  with  such  strong 
and  able  swimmers  as  Crawford's!  Every 
experienced  mariner  could  foresee  the  end; 
hence  the  graceful  and  unconditional  surren- 
der and  capitulation  to  the  doughty  Scots!! 
To  the  victor  belongs  the  spoils!!  Crawford's 
will  put  on  sale  In  the  morning  this  whole  Im- 
mense stock  of  new,  first-class  merchandise, 
at  prices  to  make  Wilson  (with  his  little  bill) 
blush,  and  hang  his  head  for  very  shame." 
Such  advertisements  were  clearly  a  gross 
breach  of  the  letter  and  spirit  of  the  contract, 
and  could  convey  but  damaging  Impressions 
on  the  mind  of  the  public  to  the  plaintiffs' 
business.  For  such  a  breach  the  defendants 
agreed  that  they  would  pay  $5,000.  It  Is 
wholly  Immaterial  whether  they  also  spoke 
of  that  sum  as  a  penalty  to  secure  the  per- 
formance of  the  contract  They  measured 
their  own  punishment  in  case  of  a  breach  of 
the  contract  A  Jury  could  only  guess  at  it, 
If  it  were  treated  as  a  penalty.  The  prior 
decision  of  this  court  was  that  the  damages 
were  liquidated.  Tested  by  the  rules  uni- 
versally recognized,  we  reaffirm  that  conclu- 
sion. This  case  has  now  been  twice  tried  In 
the  circuit  court  and  the  same  number  of 
times  In  this  court  The  parties  have  ad- 
duced all  their  testimony.  No  good  could 
come  of  another  trial.  But  one  Judgment 
could  ever  be  permitted  to  stand  upon  this 
record.  Therefore,  to  the  end  that  there 
may  be  an  end  to  this  litigation,  the  Judg- 
ment of  the  circuit  court  Is  reversed,  and  the 
cause  remanded  to  that  court,  with  directions 
to  enter  a  Judgment  in  favor  of  the  plaintiffs 
for  (5,000,  with  Interest  at  the  rate  of  6  per 
cent  per  annum  from  March  13,  1894,  to  the 
date  of  such  Judgment  All  concur,  except 
VALLIANT,  X,  who,  having  tried  the  cause 
while  circuit  Judge,  took  no  part  herein. 


HILL  et  ai  v.  WERTHEIMER-SWARTS 

SHOE  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
May  28,  1890.) 

COMPOSITIONS  WITH  CREDITORS  —  BREACH  — 
LIQUIDATED  DAMAGES— FRAUD  OP  DEBTOR 
—  EVIDENCE  —  PLEADING  —  AUTHORITY  OF 
AGENT. 

1.  A  composition  between  two  or  more  cred- 
itors is  binding  on  them,  though  there  are  other 
creditors  who  do  not  sign  it  in  the  absence  of  a 
stipulation  therein  requiring  the  signatures  of  a 
greater  number. 

2.  A  creditor  wrote  to  another  creditor  of  a 
common  debtor  that  whatever  the  agent  of  the 
former  creditor  did  with  reference  to  a  composi- 
tion would  be  satisfactory  to  him.    The  agent 


had  general  authority  to  compromise  debts  and 
extend  the  time  of  payment.  Held,  that  he  had 
authority  to  fix  the  measure  of  damages  for  a 
breach  of  a  composition  with  the  latter  creditor. 

8.  A  penalty  prescribed  for  a  breach  of  a  com- 
position, giving  a  common  debtor  an  extension  of 
time,  should  not  be  regarded  as  liquidated  dam- 
ages, In  an  action  for  a  breach  by  reason  of  an 
attachment  by  one  of  the  creditors  of  the  debt- 
or's goods  before  the  extension  had  expired,  as 
the  damages  are  susceptible  of  definite  ascertain- 
ment. 

4.  In  an  actios  by  a  creditor  against  another 
creditor  of  a  common  debtor  for  breach  of  a  com- 
position by  attaching  the  debtor's  goods  before 
the  termination  of  an  extension  fixed  by  the  com- 
position, it  is  error  to  instruct  the  jury  to  find 
for  defendant  if  the  debtor  was  guilty  of  fraud 
justifying  the  attachment,  in  the  absence  of  a 
special  plea  by  defendant  setting  up  such  a  de- 
fense. 

5.  The  record  in  the  attachment  proceedings 
is  not  competent  evidence  against  plaintiff  to 
•how  such  defense,  where  he  was  not  a  party 
to  the  proceedings. 

6.  A  composition  wherein  creditors  agree  to 
extend  the  time  of  payment  of  their  claims,  and 
to  refrain  from  purchasing  the  debtor's  goods, 
or  permit  a  sale  thereof  with  their  aid,  is  not 
broken,  as  between  themselves,  by  one  of  the 
creditors  attaching  the  goods  before  the  end 
of  the  extension,  where  the  debtor  was  about  to 
defraud  all  of  the  creditors. 

Appeal  from  St  Louis  circuit  court;  Jacob 
Klein,  Judge. 

Action  by  Napoleon  Hill  and  others  against 
the  Wertbelmer-Swarta  Shoe  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Action  for  damages  for  breach  of  contract 
of  composition  between  the  parties  hereto 
and  their  debtor.  Harper  &  Loretz  were  in 
business  at  Des  Arc,  Ark.  On  the  9th  of  De- 
cember, 1892,  they  were  unable  to  meet  their 
obligations  at  maturity,  and  were  indebted 
as  follows:  Hill,  Fontaine  &  Co.  (the  plain- 
tiffs), $2,750;  Wertheimer-Swarts  Shoe  Com- 
pany (the  defendant),  $400;  Bruce- Beine  Hat 
Company,  $60;  Ooodbar  &  Co.,  $467;  Porter 
&  McRae,  $79.75.  On  that  date  their  cred- 
itors, except  Wertheimer-Swarts  Shoe  Com- 
pany and  Bruce-Berne  Hat  Company,  signed 
an  agreement  extending  the  time  of  payment 
until  January  1, 1894,  and  providing  that  the 
debtors  were  to  continue  In  business,  collect 
outstanding  accounts,  and  apply  the  proceeds 
of  all  sales  and  collections  to  the  payment  of 
the  claims  of  their  creditors  pro  rata.  On  the 
4th  of  January,  1893,  the  plaintiffs  wrote  to 
the  defendant  stating  that  Harper  &  Loretz 
were  unable  to  meet  their  obligations,  but 
they  felt  assured  that  by  giving  them  time 
they  would  pay  out  in  full  In  a  few  years,  and 
Inclosing  the  agreement  which  the  other 
creditors  (except  Leman  &  Gale  Dry-Goods 
Company  and  Bruce-Belne  Hat  Company) 
had  signed;  said  these  parties  would  sign  if 
the  defendant  did;  and  that,  unless  the  ex- 
tension was  granted,  the  debtors  would  be 
compelled  to  make  an  assignment;  Inclosed 
a  statement  of  their  assets  .and  liabilities; 
and  told  them  that  the  court  would  meet  the 
last  Monday  In  January,  and  all  suits  over 
$200  would  have  to  be  brought  before  that 
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time,  to  cat  oat  salts  Involving  smaller 
amounts.  On  the  5th  of  January,  1883,  the 
defendant  wrote  to  plaintiffs,  acknowledging 
receipt  of  their  letter  of  the  4th,  and  said 
they  had  referred  the  matter  to  their  repre- 
sentative, Mr.  Wash,  and  that  "he  will  con- 
fer with  you  regarding  the  matter,  and  what- 
ever he  does  will  be  satisfactory  to  us."  On 
the  11th  of  January  the  plaintiffs  wrote  to 
defendant  again,  but  this  letter  appears  to 
have  been  lost,  and  so  Is  not  In  the  record. 
At  any  rate,  the  defendant  answered  It  by 
postal  card  on  the  12th,  saying  their  letter  of 
the  11th  had  been  received,  and  that  Mr. 
Wash  would  be  in  the  city,  and  mall  would 
reach  him  In  their  care  by  the  14th  Inst 
On  the  14th  Mr.  Wash  wrote  Harper  &  Lo- 
re tz  as  follows:  "Gentlemen:  I  have  Just 
now  returned  home,  and  have,  consequently, 
been  unable  to  write  you  before,  with  refer- 
ence to  the  settlement  of  your  affairs.  You 
may  write  yonr  factors  and  all  other  cred- 
itors that  the  Wertbeimer-Swarts  Shoe  Co. 
stands  ready  to  assist  yon  in  any  way  it  can 
to  the  same  extent  that  the  other  creditors 
do.  If  one  year's  time  is  sufficient,  In  their 
Judgment,  to  tide  over  the  present  difficulties, 
please  signify  our  willingness  to  accept  same. 
I  herewith  inclose  blank  form  of  agreement 
for  creditors  to  sign,  granting  extension,  as 
per  promise.  Please  get  yonr  factors  to  sign 
it  first,  and  then  circulate  it  among  the  rest 
of  your  creditors."  On  the  same  date  Mr. 
Wash  wrote  to  the  plaintiffs,  acknowledging 
receipt  of  their  letter  of  the  11th,  and  telling 
them  he  had  written  Harper  &  Loretz  to  the 
effect  that  defendant  was  ready  and  willing 
to  assist  them  in  any  way  In  their  power  to 
the  same  extent  that  their  other  creditors  did, 
and  adding':  "I  was  recently  in  Des  Arc,  and 
bad  quite  a  long  talk  with  Mr.  Harper, 
through  whom  I  received  a  statement  of  his 
affairs.  I  am  convinced  that  he  has  ample 
assets,  were  they  available.  Under  the  cir- 
cumstances, however,  I  think  the  creditors 
will  do  well  to  give  him  an  extension  of  one 
year  from  January  1st.  I  also  Inclosed  him 
an  agreement  to  be  signed  by  all  the  creditors 
granting  the  extension,  which,  no  doubt,  he 
will  forward  you  at  once."  On  the  17th  of 
January,  1888,  Mr.  Wash  again  wrote  to 
plaintiffs  as  follows:  "I  suppose  by  this  time 
you  have  received  my  letter  In  connection 
with  the  Harper  &  Loretz  matter.  As  per 
your  instructions  of  recent  date  I  herewith 
Inclose  letter  to  you."  The  defendant  did  not 
sign  the  composition  contract  of  December  8, 
1892,  but  Mr.  Wash  prepared,  and  on  behalf 
of  defendant  signed,  another  agreement, 
which  was  as  follows:  "We,  the  undersign- 
ed, creditors  of  Harper  ft  Loretz,  of  Des  Arc, 
Ark.,  hereby  stipulate  and  agree  to  grant  said 
Harper  ft  Loretz  an  extension  of  one  year 
from  January  1,  1883,  for  the  payment  of 
their  respective  claims  against  said  firm;  fur- 
ther stipulating  and  agreeing  that  during  the 
term  of  said  extension  neither  one  of  the  con- 
tracting parties  hereto  will  purchase  the  stock 


of  said  firm,  or  permit  same  to  be  sold  with 
their  aid  or  assistance,  each  firm  hereto  Bub- 
scribing  respectively  holding  itself  liable  to 
all  the  other  subscribing  creditors  in  the  sums 
of  their  respective  claims  for  breach  of  condi- 
tion of  this  contract  [Signed]  Wertheimer- 
Swarts  Shoe  Co.,  by  BenJ.  S.  Wash,  Attor- 
ney. Hill,  Fontaine  &  Co.  Bruce-Belne  Hat 
Co.,  per  B.  F.  Belne."  The  plaintiffs  and 
Bruce-Belne  Hat  Company  also  signed  it 
The  other  creditors  had  already  signed  the 
agreement  of  December  9, 1882,  and  were  not 
asked  by  plaintiffs,  and  apparently  not  by 
any  one  else,  to  sign  this.  All  of  the  cred- 
itors acted  upon  these  agreements,  and  none 
of  them  pressed  the  debtors  for  their  money; 
but  on  the  2d  of  November,  1893,  the  defend- 
ant, without  notice  to  the  plaintiffs  or  any 
one  of  the  creditors,  instituted  a  suit  by  at- 
tachment against  Harper  &  Loretz,  alleging 
that  they  had  sold,  conveyed,  and  disposed 
of  their  property  with  the  fraudulent  intent 
to  cheat  binder,  and  delay  their  creditors, 
and  that  they  were  about  fraudulently  to 
dispose  of  their  property  with  that  intent 
They  levied  on  the  goods  of  Harper  &  Lo- 
retz, and  they  were  sold  by  the  sheriff,  un- 
der the  attachment  writ  for  $536.60.  De- 
fendant afterwards  obtained  Judgment  for 
$440,  which,  with  the  costs,  was  satisfied  out 
of  the  proceeds  of  the  sale  by  the  sheriff.  The 
plaintiffs  then  instituted  this  suit  on  the 
composition  agreement  signed  by  the  parties 
hereto  and  by  Bruce-Belne  Hat  Company, 
and  asked  for  Judgment  for  $2,744.03,  the 
amount  of  their  claim  against  Harper  &  Lo- 
re ts,  with  interest  thereon,  and  also  "for  five 
hundred  dollars  ($600)  damages,  in  addition 
to  the  aforesaid  Indebtedness."  The  answer 
is  a  general  denial. 

On  the  trial  the  foregoing  facts  were  prov- 
ed, and  the  following  facts  were  agreed  to  by 
stipulation:  "It  is  hereby  stipulated  by  plain- 
tiffs and  defendant  that  the  signature  of 
•Werthelmer-Swarts  Shoe  Co.,  by  BenJ.  S. 
Wash,  Attorney,'  to  the  contract  sued  on  in 
this  case  is  in  the  handwriting  of  said  BenJ. 
S.  Wash;  that  the  said  Wash  was  at  the 
time  of  signing  said  contract,  and  for  years 
prior  thereto,  the  agent  and  attorney  of  de- 
fendant's company,  whose  duty  it  was  to 
travel  for  defendant  and  settle  and  compro- 
mise debts  due  defendant  at  his  discretion, 
or  bring  salt  upon  the  debts  owing  to  defend- 
ant company  from  their  customers  in  Arkan- 
sas and  Tennessee;  that  in  his  discretion  he 
had  authority  to  make  contracts  for  defend- 
ant for  the  extension  of  time  to  said  debtors 
with  their  other  creditors,  as  In,  his  best  dis- 
cretion and  Judgment  It  was  proper  to  do; 
that  he  went  to  Des  Arc,  Ark.,  especially  to 
make  some  agreement  with  Harper  ft  Loretz 
at  that  place,  who  were  defendant's  debtors 
at  said  time,  and  to  make  an  agreement  with 
their  creditors  about  extension  of  time  for  the 
payment  of  the  debts  of  said  Harper  ft  Lo- 
retz; that  the  plaintiffs  addressed  a  letter  to 
defendant  dated  January  4,  1893,  which  was 
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received  by  defendant  through  the  mall  on  the 
6th  of  January,  1893,  and  that  said  letter  will 
be  produced  by  defendant  at  the  present  Mai; 
that  the  defendant  company  answered  said 
letter  by  letter  dated  January  6,  1893,  and 
that  said  answer  was  forwarded  through  the 
mail  to  the  plaintiffs  on  January  5,  1893, 
and  was  received  by  plaintiffs;  said  answer 
is  herewith  filed,  and  made  a  part  of  this 
stipulation,  and  marked  'Exhibit  1';  that 
plaintiffs  replied  to  said  answer  by  letter 
dated  January  11,  1893,  which  was  forward- 
ed through  the  mall  and  received  by  the  de- 
fendant on  January  12,  1893,  but  said  last- 
mentioned  letter  from  the  plaintiffs  cannot 
now  be  found  by  defendant;  that  defendant 
company,  on  January  12,  1893,  answered  said 
last-mentioned  letter  by  postal  of  that  date, 
and  forwarded  same  by  mail  to  plaintiffs, 
which  they  received,  and  said  postal  is  here- 
with filed,  and  is  made  a  part  of  this  stipula- 
tion, and  marked  'Exhibit  2.'  It  is  further 
agreed  that  plaintiffs  had  no  knowledge  of 
any  limitations,  If  any  existed,  upon  the  au- 
thority of  said  Wash  to  make  the  contract 
set  out  In  the  plaintiffs'  petition  February  19, 
1896.  [Signed]  Harvey  ft  Hill,  W.  D.  Wil- 
kerson,  Attorneys  for  Plaintiffs.  David  Gold- 
smith, Attorney  for  Defendant." 

Upon  this  showing,  the  court,  as  it  appears 
from  the  colloquy  between  the  court  and  coun- 
sel, held  that  Wash  was  the  defendant's 
agent,  with  full  power  to  enter  into  a  com- 
position agreement  on  their  behalf,  but  that 
he  bad  no  power  to  bind  the  defendant  to  the 
affirmative  part  of  the  second  clause  of  the 
contract,  respecting  damages  for  a  breach 
thereof;  that  this  clause  was  severable  from 
the  remainder  of  the  contract,  but  that  the 
contract  did  not  prevent  or  debar  any  of  the 
parties  to  It  from  instituting  a  suit,  by  attach- 
ment or  otherwise,  against  their  debtor,  "in 
the  event  the  debtors  themselves  were  about 
to  defraud  them  all."  Hence  the  court  in- 
structed the  Jury  that  the  plaintiffs  were  not 
entitled  to  recover,  and  they  thereupon  took 
a  nonsuit,  and,  after  proper  steps,  appealed 
the  case  to  this  court 

W.  D.  Wllkerson,  Thos.  B.  Harvey,  and 
Harry  M.  Hill*  for  appellants.  David  Gold- 
smith, for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
1.  It  is  urged  by  defendant  that  the  compost- 
tion  agreement  la  not  binding  upon  it,  because 
it  was  not  signed  by  all  the  creditors  of  Har- 
per ft  Loretz.  This  Is  untenable.  Unless  it 
is  expressly  stipulated  In  a  composition  that 
all  or  a  specified  number  of  the  creditors  shall 
enter  Into  It  to  make  it  binding,  it  is  not  es- 
sential that  a  majority,  or  any  particular 
number  more  than  two,  must  sign  It  to  make 
It  binding  on  all  who  do  sign  it  Good  v. 
Cheesman,  2  Barn.  &  Adol.  328;  Constantein 
t.  Blache,  1  Cox,  Gh.  287;  Lewis  v.  Jones.  4 
Barn,  ft  C.  506;  Norman  v.  Thompson,  4 
Bxch.  765;  Devon  v.  Ham,  17  Ind.  472;  Lam- 
bert     Shetler,  71  Iowa,  465,  32  N.  W.  424; 


Gardner  Lewis,  7  GUI,  377;  Eaton  v. 
Lincoln,  IS  Mass.  424;  Renard  v.  Toller,  4 
Bosw.  107;  Bank  ▼.  McGeoch,  92  Wis.  311, 
66  N.  W.  606.  This  composition  did  not  ex- 
pressly require  that  It  should  be  agreed  to  by 
any  particular  number  of  the  creditors.  On 
the  contrary,  In  his  letter  to  plaintiffs  of  the 
14th  of  January,  Mr.  Wash  said,  "I  also  in- 
closed him  [Harper  ft  Loretz]  an  agreement 
to  be  signed  by  all  the  creditors  granting  the 
extension,"  thereby  clearly  limiting  It  to  such 
only  as  might  grant  the  extension.  As  soon 
as  it  was  signed  by  the  plaintiffs  and  defend- 
ant it  became  a  valid  composition  as  to  them, 
whether  any  other  creditor  signed  It  or  not 
Bank  v.  McGeoch,  92  Wis.  311,  66  N.  W.  606. 

2.  Defendant  next  argues  that  Wash  had  no 
power  to  bind  It  to  so  much  of  the  contract 
as  provides  the  measure  of  damages  in  case 
of  a  breach.  The  stipulated  facts  show  that 
Wash  was  the  agent  of  the  defendant,  cloth- 
ed with  full  power  to  settle  and  compromise 
debts  due  defendant  at  his  discretion,  and 
with  like  power  and  discretion  to  make  con- 
tracts for  defendant  for  the  extension  of  time 
to  its  debtors,  and  especially  authorised  to 
make  some  agreement  with  the  other  cred- 
itors for  an  extension  to  Harper  ft  Loretz; 
and  defendant's  letter  to  plaintiffs  expressly 
stated  that  the  whole  matter  had  been  refer- 
red to  Wash  as  their  representative,  and 
"whatever  he  does  will  be  satisfactory  to 
us."  Accordingly,  Wash  refused  to  sign  the 
composition  of  December  9th,  which  had  been 
signed  by  all  the  other  creditors  except  de- 
fendant and  Lamon  ft  Gale  Dry-Goods  Com- 
pany, and  Bruce- Beine  Hat  Company  (and 
these  two  had  agreed  to  sign  if  defendant  did 
so),  which  granted  the  same  extension  of 
time,  and  provided  that  the  proceeds  of  sales 
and  collections  should  be  paid  to  the  creditors 
pro  rata  on  the  1st  of  each  month,  and,  in- 
stead thereof,  prepared,  signed,  and  transmit- 
ted the  composition  sued  on,  which  was  the 
same  as  to  the  time  granted,  but,  instead  of 
a  pro  rata  division  of  receipts  from  sales  and 
collections  on  the  1st  of  each  month,  provided 
that  none  of  the  contracting  parties,  during 
the  term  of  the  extension,  should  "purchase 
the  stock  ' of  said  firm,  or  permit  the  same 
to  be  sold  with  their  aid  or  assistance";  and 
to  make  this  provision  effective  the  composi- 
tion be  prepared  farther  provided:  "Each 
firm  hereto  subscribing  respectively  holding  it- 
self liable  to  all  other  subscribing  creditors 
in  the  sums  of  their  respective  claims  for 
breach  of  condition  of  this  contract"  Wash 
is  thus  shown  not  only  to  have  been  defend- 
ant's general  agent  to  act  for  It  In  matters 
of  this  character,  not  only  to  have  had  appar- 
ent authority  to  enter  Into  contracts  of  this 
character,  but  also  to  have  been  clothed  by 
defendant  with  express  authority  to  bina  it 
in  this  particular  matter,  It  assuring  plain- 
tiffs beforehand  that  "whatever  he  does  will 
be  satisfactory  to  as."  More  complete  au- 
thority could  not  have  been  conferred  upon 
him.  The  plaintiffs  dealt  with  him  as  the 


Digitized  by 


Google 


Ma) 


HILL  v.  WEBTHJ5IMER-SWABTS  SHOE  CO. 


705 


alter  ego  of  the  defendant,  and  his  acts  re- 
lating to  the  subject-matter  under  negotiation 
were  the  acts  of  the  defendant  He  had  some 
particular  object  In  mind,  which  he  must  have 
believed  would  be  beneficial  to  defendant, 
when  he  refused  to  agree  to  a  pro  rata  month- 
ly division  of  the  proceeds  of  sales  and  collec- 
tions, and  Instead  insisted  on  a  provision 
against  any  of  the  parties  to  the  composition 
buying,  or  aiding  or  assisting  In  the  sale  of, 
the  debtor's  stock  of  goods.  The  only  reason- 
able interpretation  to  put  on  his  conduct  In 
this  regard  is  that  he  knew  that,  If  Harper 
&  Lorets  were  required  to  divide  the  proceeds 
of  all  sales  and  collections  pro  rata  among 
all  their  creditors  on  the  1st  of  each  month, 
it  would  be  a  gradual  liquidation  by  Harper 
&  Loretz,  but  It  would  give  them  no  money 
with  which  to  replenish  the  stock  as  it  was 
sold  out,  and  they  would  thus  be  deprived  of 
turning  over  their  capital  as  often  as  they 
could,  and  making  a  profit  on  each  sale,  re- 
purchase, and  sale;  and  that,  when  the  stock 
on  hand  was  all  converted  Into  cash,  and  the 
outstanding  debts  were  collected,  and  the 
whole  turned  over  to  the  creditors,  Harper  St 
Loretz  would  no  longer  be  a  "going  concern," 
but  would  be  eliminated  as  merchants,  and  as 
possible  future  patrons  of  the  defendant's, 
whereas,  by  allowing  them  to  go  on  In  busi- 
ness for  a  year,  with  full  control  over  their 
assets,  and  without  diminishing  the  earning 
capacity  and  profit-making  capability  of  their 
capital,  they  might,  and  possibly  would,  be 
able  at  the  end  of  the  year  to  pay  them  what 
they  owed,  and  still  have  a  "going"  business, 
and,  mayhap,  a  surplus  on  hand.  But,  what- 
ever was  the  true  reason,  and  whether  the 
contract'  proposed  by  defendant  and  accepted 
by  the  plaintiffs  was  a  wise  one  or  not  (and 
who  shall  say  It  was  not  wise?),  It  was  done, 
and  Wash  had  authority  to  bind  defendant  to 
it.  Mechem,  Ag.  p.  535,  i  708;  Story.  Ag. 
(Oth  Ed.)  p.  505,  i  443;  Banks  v.  Everest,  35 
Kan.  687, 12  Pac  141;  Cobb  v.  Day,  106  Mo., 
ioc.  dt  298, 17  S.  W.  328;  Rice  v.  Groffmann, 
56  Mo.  434;  McNIchols  v.  Nelson,  45  Mo. 
App.,  Ioc.  dt  452;  Badger  Lumber  Co.  v. 
Ballentlne,  Foster  *  Co.,  54  Mo.  App.,  Ioc. 
dt  180. 

3.  Plaintiffs  contend  that  the  contract  Is 
one  tor  stipulated,  or  agreed,  or  liquidated 
damages,— that  is,  that  if  either  party  broke 
the  contract  he  would  pay  the  others  the 
amount  of  their  claims,  respectively;  or,  if 
they  are  in  error  In  this,  and  if  the  contract 
is  only  one  for  a  penalty,  still  they  were  en- 
titled to  nominal  damages,  and  the  circuit 
court  erred  in  ordering  a  nonsuit  We  have 
at  this  term,  In  the  case  of  May  v.  Crawford, 
51  S.  W.  603,  had  occasion  to  investigate  and 
dedde  the  principles  which  must  obtain  In 
determining  whether  a  contract  is  to  be  held 
one  for  a  penalty  or  for  liquidated  damages, 
and  It  Is  not  necessary  to  review  the  law  in 
this  case.  But  as  this  case  must  be  tried 
anew,  it  is  proper  to  say  uow  that  we  do  not 
regard  It  as  a  case  of  liquidated  damages,  for 
51  S.W.— 15 


the  especial  reason  that  the  damages  can  be 
computed  with  certainty  by  definite  rules, 
are  measurable  by  an  exact  pecuniary  stand- 
ard, and  are  susceptible  of  definite  ascertain- 
ment Or,  in  other  words,  the  plaintiffs' 
damage  is  the  amount  they  lost  by  defend- 
ant's breach  of  the  contract,  which,  under  the 
facts  as  they  now  appear,  that  the  debtors 
had  assets  enough  to  pay  all  their  creditors 
in  full  at  the  time  the  attachment  was  lev- 
ied, and  that  these  assets  were  diminished  or 
sacrificed  by  a  forced  sale,  so  that  they  did 
not  yield  enough  to  pay  all  In  full,  would  be 
the  whole  of  plaintiffs'  claim,  less  what  they 
might  have  realized  from  the  debtors  by  the 
exercise  of  ordinary  care  and  diligence,  after 
they  learned  of  the  attachment  by  the  defend- 
ant The  case,  however,  did  not  turn  on  this 
question  in  the  trial  court  There  was  some 
discussion  between  court  and  counsel  on  this 
proposition,  and  plaintiffs'  counsel  seem  to 
have  "straddled,"  as  they  did  In  their  peti- 
tion, and  refused  to  take  a  definite  stand  as 
between  a  penalty  and  liquidated  damages; 
In  fact  going  so  far  as  to  claim  a  right  to  re- 
cover on  both  theories.  The  court  put  its 
decision  upon  a  different  ground  entirely. 

4.  The  circuit  court  nonsuited  plaintiffs  on 
the  ground  that  the  composition  did  not  de- 
bar any  of  the  parties  to  it  from  attaching 
or  otherwise  proceeding  "In  the  event  the 
debtors  themselves  were  about  to  defraud 
them  all."  This  ruling  was  not  responsive 
to  any  Issue  joined  in  the  case,  nor  was  there 
any  competent  evidence  before  the  court  upon 
which  to  base  the  instruction.  The  plaintiffs 
were  not  parties  to  the  attachment  suit  by 
defendant  against  Harper  St  Loretz,  and 
hence  are  not  bound  by  It  in  any  manner. 
The  record  in  that  case,  offered  In  evidence 
by  plaintiffs,  was  admissible  to  prove  the 
breach  of  the  composition  contract  pleaded 
in  the  petition,  and  denied  in  the  general  de- 
nial by  defendant  But  there  was  no  spe- 
cial defense  of  this  character  pleaded  by  the 
defendant  by  way  of  confession  and  avoid- 
ance. Hence  this  case  was  determined  upon 
a  point  not  in  issue,  and  as  to  which  there 
has  been  no  trial  or  finding  of  fact  between 
the  parties  to  this  action.  Indeed,  counsel 
for  defendant  does  not  here  attempt  to  sus- 
tain the  judgment  of  the  trial  court  on  this 
ground.  He  does  not  argue  the  question,  or 
cite  any  decision  in  support  of  the  ruling. 
Still,  as  the  case  must  be  tried  anew,  It  Is 
proper  to  refer  to  the  proposition  now.  The 
cases  of  O'Brien  v.  Osborne,  10  Hare,  92, 
Cutter  v.  Reynolds,  8  B.  Mon.  596,  and  Flack 
v.  Garland,  8  Md.  188,  decide  that  the  com- 
position agreement  cannot  be  relied  on  by 
the  debtor  to  defeat  an  action  by  one  of  the 
creditors  who  was  a  party  to  the  composition, 
unless  the  debtor  himself  has  complied  with 
the  spirit  of  the  composition;  and  that  he 
will  not  be  protected  by  the  composition 
agreement  in  cases  where  he  has  done  any 
act  not  contemplated  by  that  contract  that 
he  should  do,  and  which  is  injurious  to  the 
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creditors;  and  the  case  of  Bank  of  Montgom- 
ery y.  Ohio  Buggy  Co.,  110  Ala.  360,  18  South. 
273,  holds  that  where  the  debtor  has  violated 
the  terms  of  the  composition  agreement,  and 
has  paid  one  of  the  creditors,  who  was  a 
party  to  that  agreement,  bis  claim  in  fall, 
the  other  creditors,  parties  to  that  agreement, 
cannot  treat  the  money  so  paid  to  such  cred- 
itor as  a  trust  fund  in  his  hands  for  the  bene- 
fit of  all  the  creditors  who  agreed  to  the  com- 
position. In  the  Alabama  case  the  supreme 
court  treated  the  composition  agreement  aa 
abrogated  the  instant  the  debtor  violated  Its 
provisions,  and  held  that  each  creditor  was 
entitled  to  look  out  for  his  own  interests  as 
soon  as  the  debtor  violated  the  agreement. 
The  composition  in  that  case,  as  in  the  rase 
at  bar,  was  for  an  extension  of  time  for  pay- 
ment by  the  debtor,  coupled  with  a  condition 
that  no  new  Indebtedness  was  to  be  Incurred, 
and  a  provision  that,  if  any  new  indebtedness 
was  Incurred,  the  extension  of  time  granted 
by  the  composition  was  to  become  null,  and 
the  claims  so  extended  were  to  become  due 
and  collectible  at  once.  A  contract  of  com- 
position, depending  upon  the  mutual  forbear- 
ance of  the  creditors  for  a  consideration  to 
support  It,  must  be  carried  out  in  the  strict- 
est good  faith  by  all  the  parties  to  it,  and 
every  such  contract  must  be  strictly  con- 
strued. 6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
386,  and  cases  cited  in  note  3.  Such  agree- 
ments must  be  construed  in  the  light  of  the 
financial  condition  of  the  debtor  at  the  time 
they  are  entered  Into.  There  Is  always  pres- 
ent, in  Such  a  contract  an  implied  agreement 
by  the  debtor  that  he  will,  In  good  faith, 
carry  out  the  agreement,  and  that  the  status 
and  rights  of  all  parties  shall  not  be  changed 
to  their  detriment  by  any  fraudulent  or 
wrongful  act  of  his.  He  could  not,  there- 
fore, set  up  the  composition  agreement  as  a 
shield  against  his  own  fraud.  The  agree- 
ment of  the  creditors  inter  sese  is  that  they 
will  extend  the  time  of  payment  to  a  particu- 
lar date,  but  there  is  always  the  Implied  stip- 
ulation that  the  debtor  shall  not  act  fraudu- 
lently with  respect  to  the  property  and  assets 
left  in  bis  care  and  management  This  being 
the  nature  and  extent  of  the  agreement,  if 
the  debtor  fraudulently  disposes  of  his  prop- 
erty before  the  extended  time  for  payment 
has  expired,  there  is  no  rule  of  law  or  morals, 
and  no  precedent,  that  prevents  any  of  the 
creditors  from  Immediately  taking  steps  to 
protect  himself.  The  composition  agreement 
is  broken,  and  the  parties  are  then  in  the 
same  attitude  towards  the  debtor  and  each 
other  as  if  no  agreement  had  been  made. 
Any  other  rule  would  make  it  possible  for 
the  debtor  to  effectually  dispose  of  his  prop- 
erty at  his  leisure,  while  the  hands  of  his 
creditors  were'  tied  by  a  contract  which  he 
himself  has  broken.  The  agreement  in  this 
case  does  not  contemplate  the  creation  of 
such  conditions,  or  the  imposition  of  such  re- 
strictions upon  the  creditors.  Of  course,  if 
It  should  appeal-,  under  proper  issues  ten- 


dered and  joined,  that  the  debtor  had  been 
guilty  of  no  fraud,  but  that  the  defendant 
had  wrongfully  sued  out  the  attachment,  the 
defendant  would  clearly  be  liable  in  this  ac- 
tion, for  such  conduct  would  be  a  palpable 
violation  of  the  spirit  of  the  composition. 
But,  as  before  pointed  out,  no  such  Issue  has 
been  joined  or  tried  in  this  case,  and  it  was 
error  for  the  circuit  court  to  nonsuit  the 
plaintiffs  for  this  reason.  The  judgment  of 
the  circuit  court  will  be  reversed,  and  the 
cause  remanded  to  that  court  for  a  new  trial 
In  conformity  to  this  opinion.  It  is  so  or- 
dered. All  concur. 


ST.  LOUIS  TRUST  CO.  v.  BAMBRICK. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

May  23,  1809.) 

OVERFLOWING    LAND  —  PLEADING — MEASURK 
OF  DAMAGES— RENTAL  VALUE 
— INSTRUCTIONS. 

1.  In  an  action  for  overflowing  plaintiff's  land, 
a  complaint  which  alleges  the  ownership  and 
possession  of  the  land  at  the  time  of  the  in- 
jury and  at  the  time  of  the  commencement  of 
the  suit,  and  the  wrongful  acta  of  defendant, 
and  that  plaintiff  has  been  damaged  thereby  in  a 
specified  sum,  is  sufficient  and  need  not  allege 
its  value  before  the  injury  and  .its  ralnc  after- 
wards, or  its  rental  value  from  the  date  of  the 
overflow  to  the  time  of  the  commencement  of  the 
suit 

2.  In  an  action  for  overflowing  land,  an  in- 
struction that  the  jury  may  take  into  considera- 
tion the  rental  value  of  a  quarry  thereon  in  de- 
termining its  value  is  not  erroneous,  as  that  is 
one  of  the  criterions  by  which  its  value  may  be 
determined. 

3.  In  an  action  for  overflowing  plaintiff's  land, 
and  permanently  injuring  a  quarry  thereon,  it  is 
error  to  give  an  instruction  that  the  measure  or 
plaintiff's  damages  is  the  difference  between  the 
value  of  the  quarry  just  before  the  act  causing 
the  overflow  and  afterwards,  where  there  has 
been  no  evidence  as  to  its  value  at  such  times. 

Appeal  from  St  Louis  circuit  court;  Pem- 
brock  R.  Flitcraft  Judge. 

Action  by  St.  Louis  Trust  Company,  as  ex- 
ecutor of  the  estate  of  Anna  F.  McDonald,  de- 
ceased, against  John  Bambrick.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appealed. 
Reversed. 

T.  J.  Rowe,  for  appellant  Wm.  B.  Thomp- 
son and  Ford  W.  Thompson,  for  respondent. 

BURGESS,  J.  This  suit  was  commenced 
by  Anna  F.  McDonald  for  damages  to  a  small 
tract  of  land,  and  a  stone  quarry  thereon,  of 
which  she  was  the  owner,  by  filling  up  with 
dirt  on  his  land  the  channel  of  a  stream  of 
water  which  flows  through  her  land,  and  also 
through  defendant's,  thereby  backing  the  water 
up  and  flooding  said  quarry  and  land.  The 
plaintiff  recovered  a  verdict  in  the  sum  or 
$3,000,  and,  after  unsuccessful  motion  to  set 
the  same  aside,  defendant  appeals. 

Since  the  case  has  been  pending  in  this 
court,  Anna  F.  McDonald  has  deceased,  and 
the  cause  revived  In  the  name  of  the  plaintiff, 
as  her  executor.  After  alleging  ownership  in 
plaintiff  of  the  land,  the  quarry,  and  the  nature 
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and  character  of  the  stream  of  water  thereon, 
its  source,  channel,  and  course,  the  petition 
proceeds  as  follows:  "Plaintiff  further  states 
that  the  said  defendant  has  excavated  the 
ground  above  the  said  channel,  at  a  point  upon 
and  where  It  passes  under  his  said  premises, 
and  has,  within  sixty  days  last  past  filled  said 
channel  with  dirt,  and  partially  obstructed  the 
flow  of  the  said  waters  through  the  same,  so 
that  the  waters  from  said  spring,  and  other 
waters  running  through  said  channel,  have  Bet 
back  and  accumulated  to  such  an  extent  as  to 
overflow  the  premises  of  plaintiff  herein,  and 
the  same  have  overflowed  the  premises  of  plain- 
tiff herein  so  that,  where  plaintiff's  premises 
are  excavated  and  used  for  a  quarry,  the  same 
are  no  longer  of  any  use  to  the  plaintiff  for 
quarry  purposes,  or  for  any  other  purposes, 
and  that  the  premises  of  plaintiff  herein,  by 
the  act  of  said  defendant,  have  been  filled  with 
water,  so  that  the  same  Is  now  some  twenty 
to  forty  feet  deep,  and  that  the  water  so  ac- 
cumulated by  reason  of  the  overflow  is  stag- 
nant, and  the  same  has  Injured  and  destroyed 
plaintiff's  premises.  Plaintiff  says  that  said 
defendant  has  wholly  obstructed  and  dammed 
up  the  said  water  course  and  stream,  so  that 
the  water  accumulated  on  plaintiff's  premises 
cannot  flow  Into  the  Marie  Castor  creek  from 
the  stream  aforesaid,  and  the  said  water  has 
become  foul,  polluted,  and  poisonous,  and  has 
destroyed  the  use  of  the  said  quarry  of  plain- 
tiff herein,  and  also  the  land  owned  by  plain- 
tiff herein."  It  then  concludes  with  a  prayer 
for  judgment  for  $20,000  damages.  The  an- 
swer Is  a  general  denial. 

The  facts,  as  disclosed  by  the  record,  are 
about  as  follow:  Mrs.  McDonald  was,  at  the 
time  of  the  grievance  complained  of  and  at 
the  commencement  of  this  suit,  the  owner  and 
in  possession  of  lot  52  of  suburb  Cote  Bril- 
lante,  In  the  city  of  St.  Louis,  Mo.,  as  de- 
scribed in  petition,  and  defendant  was  the 
owner  of  and  in  possession  of  lot  47  and  part 
of  lot  48  of  suburb  Cote  Brillante,  as  described 
In  the  petition.  At  said  time  Giles  F.  Fllley 
was  the  owner  of,  and  In  possession  of,  lots 
56,  57,  58,  and  part  of  59,  as  described  In  the 
petition.  Prior  to  1860,  a  stone  quarry  had 
been  opened  In  the  northeastern  part  of  plain- 
tiff's lot,  and  the  same  had  been  worked 
periodically  from  that  time  until  about  July, 
1888,  and  from  July,  18SS.  up  to  date  of  the 
trial  it  had  never  been  operated.  Plaintiff's 
lot  52  contained  about  5%  acres,  and  the  por- 
tion used  as  a  quarry  was  about  one-half  of 
an  acre.  All  the  surface  water  of  said  lots 
52,  56,  57,  58,  and  59  and  the  property  of 
Norwood  Park  Company  drained  Into  the  quar- 
ry of  plaintiff,  and  prior  to  1893  the  quarry 
frequently  filled  with  water  after  heavy  rains. 
In  1893  the  defendant  operated  a  stone  quarry 
In  the  northern  part  of  said  lots  47  and  48, 
and  the  Marie  Castor  creek  flowed  eastwardly 
along  the  northern  line  of  said  lots.  The 
water  from  a  spring  on  the  land  of  Giles  F. 
Fllley  flowed  northwardly  In  a  fixed  direction 
across  the  land  of  a  corporation  known  as 


"Norwood  Park,"  and  Into  and  across  plain- 
tiff's land,  to  a  place  in  the  stone  quarry  on 
plaintiff's  land  about  700  feet  from  its  source, 
and  there  the  water  became  submerged  In  a 
crevice  in  the  rock  In  the  bottom  of  the  plain- 
tiff's quarry.  There  was  evidence  tending 
to  prove  that  the  water,  after  It  went  into 
the  crevice  in  the  rock  in  plaintiff's  quarry, 
came  out  again  in  the  quarry  of  defendant 
about  1,000  feet  from  the  place  where  it  went 
underground,  and  became  submerged  on  de- 
fendant's land.  The  evidence  for  plaintiff 
tended  to  prove  that  the  water  from  said 
spring  had  so  flowed  from  time  immemorial, 
until,  about  60  days  before  June  24,  1893,  the 
defendant  excavated  the  ground  on  his  tract 
of  land,  and  found  the  channel  through  which 
said  water  flowed,  and  partially  stopped  the 
flow,  so  that  the  abandoned  quarry  on  plain- 
tiff's land  filled  up  with  water,  and  was  full 
of  water  at  the  time  this  suit  was  commenced. 
The  evidence  for  defendant  tended  to  prove 
that  the  quarry  on  plaintiff's  land  had  been 
filled  with  water  from  1889. 

At  tne  Instance  of  plaintiff,  the  court  In- 
structed the  jury  as  follows:  "(A)  If  the  jury 
believe  from  the  evidence  that  from  time  im- 
memorial a  stream  or  water  course 'known  as 
the  'Marie  Castor  Creek,'  having  a  fixed,  worn, 
and  well-defined  channel,  has  run,  and  still 
runs,  across  the  property  owned  by  defendant 
herein,  and  that  the  waters  of  said  creek  final- 
ly drain  or  flow  into  the  Mississippi  river,  and 
that  from  time  Immemorial  a  large  spring  of 
water,  of  great  volume,  has  risen,  and  still 
rises,  in  a  tract  of  land  owned  by  Giles  F. 
Fllley,  adjoining  plaintiff's  land,  and  that  said 
spring  of  water  has  flowed,  and  still  flows, 
across  the  land  owned  by  said  Fllley,  and 
across  other  land  into  the  Raid  tract  of  land 
belonging  to  plaintiff,  and  from  thence  into 
and  through  a  well-defined  and  fixed  under- 
ground channel  under  and  through  St  Louis 
avenue,  and  Into  the  premises  of  defendant; 
that  said  water  flowed  through  the  said  chan- 
nel Into  the  channel  of  said  Marie  Castor 
creek;  and  that  the  flow  from  said  spring  has 
been,  and  still  is,  continuous  and  of  great  vol- 
ume, and  that  the  same  has  worn  and  estab- 
lished for  itself  a  well-defined  and  known 
channel  and  bed  for  the  entire  distance  from 
the  point  where  the  said  spring  rises  to  where 
it  flowed  into  the  said  Marie  Castor  creek; 
and  that  said  channel  and  stream  has  also  car- 
ried off  and  conveyed  all  surface  water  and 
other  waters  flowing  Into  the  same  from  other 
sources;  and  If  the  jury  further  find  that  the 
said  defendant  has  excavated  the  ground 
above  the  said  channel  at  a  point  upon  and 
where  it  passes  under  his  said  premises,  and 
has  thereby,  or  in  any  manner,  interfered  with 
and  obstructed  the  flow  of  the  said  water 
through  the  same,  so  that  the  waters  from 
said  spring  and  other  waters  running  through 
said  channel  have  been  caused  to,  and  have, 
set  back  and  accumulated  to  such  an  extent 
as  to  overflow  the  premises  of  plaintiff,  and 
that  by  reason  thereof  the  same  have  over- 
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flowed  the  premises  of  plaintiff,  and  thereby 
caused  the  quarry  on  plaintiff's  premises  to 
become,  and  that  the  same  has  become,  or  par- 
tially, filled  with  water;  and  If  the  jury  fur- 
ther find  from  the  evidence  that  the  plaintiff's 
said  quarry  has  been  Injured,  and  the  bene- 
ficial use  thereof  destroyed,  by  said  act  of  de- 
fendant in  obstructing  the  said  water  course 
and  channel  (If  you  believe  from  the  evidence 
that  defendant  did  so  obstruct  It),— then  the 
plaintiff  is  entitled  to  recover,  and  you  should 
so  find  by  your  verdict." 

The  court,  on  its  own  motion,  gave  the  fol- 
lowing Instructions:  "The  jury  are  instruct- 
ed that  if  they  find  for  the  plaintiff  under 
instruction  numbered  A,  and  further  find 
from  the  evidence  In  this  case  that  plaintiff's 
qua  cry  has  been  permanently  Injured  by  the 
obstruction  of  the  water  course  In  contro- 
versy, then  the  measure  of  plaintiff's  dam- 
ages will  be  the  difference  between  the  value 
of  plaintiff's  quarry  immediately  before  the  ob- 
struction of  the  water  course  and  Immediately 
afterwards,  not  exceeding  the  amount  claimed 
In  the  petition;  and  the  jury  are  further  in- 
structed, In  determining  the  value  of  plaintiff's 
quarry,  they  are  at  liberty  to  consider  the 
rental  value  thereof,  and  all  other  facts  and 
circumstances  in  said  case,  as  appear  by  the 
evidence,"— to  which  said  action  of  the  court 
In  giving  said  instructions  defendant  then  and 
there  at  the  time  duly  excepted. 

The  court,  at  Instance  of  defendant,  gave 
the  following  instructions:  "The  court  In- 
structs the  jury  that  plaintiff  cannot  recover 
in  this  action  unless  they  believe  from  the 
evidence  that  there  was  at  the  time  men- 
tioned In  plaintiff's  petition  an  underground 
flow  of  water  so  well  defined  as  to  be  a  con- 
tinuous stream,  and  that  defendant  obstruct- 
ed the  channel  of  said  underground  stream 
of  water,  and  thereby  caused  the  water  from 
said  well-defined  underground  flow  of  water 
to  back  up  on  plaintiff's  land,  and  thereby 
Injured  the  plaintiff.  The  jurors  are  in- 
structed that  water  percolating  through  the 
ground  beneath  the  surface,  either  without  a 
definite  channel,  or  in  courses  which  are  un- 
known and  unascertalnable,  belongs  to  the 
realty  in  which  It  is  found;  and  if  the  jurors 
believe  from  the  evidence  that  the  water 
found  on  the  premises  of  defendant,  Bam- 
brick,  percolates  through  the  ground  beneath 
the  surface,  either  without  a  definite  channel 
or  in  courses  which  are  unknown  and  unas- 
certalnable, then  the  plaintiff  cannot  recover 
in  this  action,  although  they  may  further  be- 
lieve from  the  evidence  that  said  water  so 
percolating  through  the  ground  comes  from 
the  spring  on  land  of  Giles  F.  Filley  mention- 
ed in  plaintiff's  petition." 

The  defendant  offered  the  following  instruc- 
tions, which  were  refused:  "The  court  de- 
clares the  law  to  be  that,  under  the  pleadings 
and  proof,  plaintiff  cannot  recover  In  this  ac- 
tion. The  court  Instructs  the  jurors  that  al- 
though they  may  believe  from  the  evidence 
that  the  water  from  spring  on  Filley's  land, 


and  the  water  from  quarry  on  plaintiff's  land, 
percolated  through  the  rocks  under  defend- 
ant's land,  and  came  out  at  or  near  the 
Castor  creek,  yet  that  fact  would  not  con- 
stitute such  water  a  stream,  and  plaintiff 
could  not  recover  In  this  action.  The  court 
Instructs  the  jurors  that  a  'stream'  Is  a  cur- 
rent of  water,  and  unless  you  believe  from 
the  evidence  that,  at  time  mentioned  In  pe- 
tition, a  well-defined  current  of  water  was 
running  from  the  surface  of  plaintiff's  land 
under  defendant's  land,  then  the  plaintiff  can- 
not recover  In  this  action.  The  court  In- 
structs the  jury  that  if  they  believe  from  tbe 
evidence  that  the  quarry  on  plaintiff's  land 
had  not  been  used  by  the  plaintiff  as  a 
quarry,  and  that  plaintiff  did  not  intend  to 
use  same  as  a  quarry,  but  intended  to  fill  up 
same,  then  the  plaintiff  cannot  recover  any 
damages  by  reason  of  her  being  unable  to 
use  said  quarry,"— to  which  said  action  of 
tbe  court  In  refusing  said  instructions  defend- 
ant then  and  there  at  the  time  duly  excepted. 

The  first  point  presented  for  consideration 
on  this  appeal  Is  with  respect  to  the  sufficiency 
of  the  petition,  which  defendant  contends 
falls  to  state  a  cause  of  action  for  permanent 
injury  to  the  land,  because  It  does  not  allege 
its  value  just  before  the  overflow  and  its 
value  thereafter,  and  that  it  falls  to  state  a 
cause  of  action  for  temporary  Injury,  because 
it  does  not  allege  the  rental  value  of  the  land 
from  the  date  of  the  overflow  to  the  com- 
mencement of  the  suit.  We  are  of  opinion 
that  no  such  allegations  were  necessary. 
The  petition,  in  effect,  alleges  ownership  and 
possession  of  the  land  by  Mrs.  McDonald  at 
the  time  of  the  injury  complained  of  and  at 
the  time  of  the  commencement  of  the  suit, 
and  that  the  injury  was  caused  by  defendant 
filling  up  a  natural  water  course,  which 
flowed  through  her  land,  then  through  de- 
fendant's land,  at  a  point  on  his  land,  thereby 
causing  the  water  to  flow  back  on  plaintiffs 
land,  and  to  cover  part  of  tbe  same  that  bad 
been  used  for  a  quarry,  etc..  to  plaintiff's 
damage  in  the  sum  of  $20,000,  for  which  judg- 
ment is  asked,  and  contains  all  necessary 
averments  In  an  action  of  this  character.  It 
is  not  necessary  that  it  should  allege  wbat 
the  measure  of  damages  are,  as  that  was  a 
matter  to  be  regulated  by  the  court  In  Its  In- 
structions to  the  jury. 

The  instruction  with  respect  to  the  measure 
of  damages,  which  was  given  by  the  court 
of  Its  own  motion,  Is  criticised  upon  tbe 
ground  that  there  Is  no  allegation  in  the  pe- 
tition, and  no  evidence  upon  which  to  bottom 
it.  As  to  the  first  proposition,  it  is  only  nec- 
essary to  say  that  the  petition  Is,  as  we  have 
already  said,  sufficient  This  Instruction  is 
based  upon  tbe  theory  that  the  Injury  to  the 
quarry  is  permanent,  and  correctly  presents 
the  measure  of  damages,  if  there  was  evi- 
dence to  Justify  it.  Where  real  property  is 
permanently  injured  by  the  wrongful  act  ot 
another,  the  measure  of  damages  Is  the  dif- 
ference between  Its  market  value  Immediate- 
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ly  before  the  Injury  occurred  and  the  like 
value  after  the  Injury  Is  complete.  Martin  v. 
Railway  Co.,  47  Mo.  App.  452;  Sheehy  v.  Rail- 
way Co.,  91  Mo.  574,  7  S.  W.  679.  But  there 
*-a8  no  evidence  as  to  the  value  of  the  quarry 
either  before  or  after  the  Injury.  The  nearest 
approach  to  It  was  the  testimony  of  John  B. 
O'Meara,  who  testified,  In  substance,  that  he 
had  been  actively  In  business  as  a  quarry 
operator  and  In  the  construction  business  for 
about  15  years;  had  known  Mrs.  McDonald's 
quarry  since  he  was  a  boy;  that  the  tract 
upon  which  the  quarry  is  situated  contains 
5  76-100  acres;  that  his  firm  owns  a  quarry 
In  the  sa  me  vicinity;  that  the  stone  in  Mrs. 
McDonald's  quarry  was  regarded  as  a  very 
good  stone;  that  "It  don't  freeze  with  the 
frost,  and  makes  a  nicer  front,  and  Is  a  better 
stone,  than  stone  from  Mill  Creek  valley." 
He  had  looked  Into  the  value  of  this  quarry 
critically  at  one  time,  and  thinks  be  valued 
the  land  at  about  $2,500  or  $8,000  an  acre  — 
the  entire  property  at  about  $12,000  or  $13,- 
000.  The  quarry  was  worth  per  month,  to 
work  It  for  stone,  in  1893  and  1894,  all  the 
way  from  $200  to  $250  a  month.  1895  was 
a  bad  year,  and  it  would  have  been  worth 
then  about  $150  a  month.  The  witness  stated 
he  knew  there  was  a  ravine  there  to  carry 
water  off.  The  effect  of  filling  the  quarry 
with  water  is  that  you  cannot  work  It  unless 
you  put  In  machinery  and  pump  it  out,  and 
then,  If  the  stream  is  heavy,  it  would  be  most 
too  expensive,  because  It  would  take  all  the 
profits  to  pump  It  out  He  knew  there  was 
a  stream  there.  There  was  no  way  to  get 
rid  of  the  water  which  had  accumulated 
there,  except  to  pump  It  out  on  the  adjoining 
land.  He  knew  the  Marie  Castor  creek  very 
well.  It  empties  into  the  Mississippi  river 
near  Baden.  The  creek  near  Bambrlck's 
quarry  was  10  or  12  feet  wide.  On  cross- 
examination,  the  witness  stated  that,  in  1893 
and  1894,  the  property  would  have  been 
worth  from  $200  to  $250  the  whole  year 
around.  If  witness,  wanted  to  run  a  quarry 
of  that  kind,  he  would  be  willing  to  pay  that 
much  for  it  if  he  could  get  It.  "With  the 
quarry  so  situated,  protected  in  that  way 
from  the  flow  of  water,  it  was  very  valuable 
and  very  easily  worked,  because  you  could 
take  off  the  best  of  the  rock  without  the 
water  even  bothering  you  at  all.  You  could 
go  down  to  what  Is  called  the  'Pier  Ledge' 
without  Its  bothering."  He  had  noticed  that 
the  water  used  to  pass  through  the  quarry 
unobstructed.  It  is  true  he  testified  to  the 
value  of  the  whole  tract,  which  he  fixed  at 
$2,500  or  $3,000  per  acre,  and  also  to  the 
rental  value  of  the  quarry;  but  he  did  not 
testify  to  either  the  value  of  the  land,  after 
the  Injury,  or  to  the  value  of  the  quarry 
before  nor  after  the  Injury.  Besides,  the  In- 
jury Is  alleged  to  have  been  inflicted  about 
60  days  before  June,  1893,  while  the  evidence 
of  this  witness  was  with  respect  to  the  rental 
value  of  the  quarry  during  the  years  of  1893 
and  1894. 


Another  criticism  of  the  instruction  Is  that 
it  should  not  have  told  the  Jury,  in  determin- 
ing the  value  of  the  quarry,  that  they  were 
at  liberty  to  consider  its  rental  value,  and 
all  other  facts  and  circumstances  in  said  case, 
as  appear  by  the  evidence.  The  rental  value 
of  property  is  one  of  the  criterlons  by  which 
its  money  value  may  be  arrived  at,  and  may 
be  properly  received  in  evidence  and  con- 
sidered for  that  purpose.  And  so  may  all 
other  facts  and  circumstances  in  evidence. 
Therefore  the  instruction  is  in  form  correct, 
the  only  objection'  to  it  being  the  want  of 
evidence  upon  which  to  predicate  it.'  Defend- 
ant claims  that  error  was  committed  in  re- 
fusing a  number  of  instructions  asked  by 
him,  but  this  contention  is  untenable,  for  the 
reason  that  the  instructions  that  were  given 
covered  every  phase  of  the  case.  For  error 
In  giving  the  instruction  by  the  court  of  its 
own  motion,  we  reverse  the  Judgment  and 
remand  the  cause. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  concur. 


YOUNG  v.  CITY  OF  WEBB  CITY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  6.  1899.) 

MUNICIPAL  CORPORATIONS— DEFECTIVE  SIDE- 
WALK—NOTICE— INSTRUCTIONS—  DE- 
MURRER TO  EVIDENCE. 

1.  When  the  evidence  is  conflicting,  the  weight 
thereof  is  for  the  consideration  of  the  jury. 

2.  A  demurrer  to  the  evidence  admits  every  fact 
proved,  or  which  may  be  inferred  from  the  testi- 
mony to  be  true,  and  should  never  be  sustained 
unless  the  evidence,  when  thus  considered,  fails 
to  prove  some  essential  fact  of  plaintiff's  case. 

3.  It  is  the  duty  of  a  city  to  exercise  ordinary 
care  to  keep  Us  sidewalks  in  a  reasonably  safe 
condition,  and,  if  it  negligently  fails  to  do  so,  it  is 
liable  for  injuries  occasioned  thereby. 

4.  In  an  action  against  a  city  to  recover  for  an 
injury  due  to  a  defective  sidewalk,  to  hold  the 
city  liable  it  must  be  shown  that  it  had  actual 
notice  thereof,  or  that  the  defect  had  existed  such 
a  length  of  time  before  the  injury  as  to  justify 
the  presumption  that  it  did  have  notice  of  the 
defect  in  time  to  have  repaired  it  before  the  in- 
jury. 

5.  The  length  of  time  necessary  for  the  con- 
tinned  existence  of  a  defect  in  a  sidewalk  to  op- 
erate as  constructive  notice  thereof  to  the  city 
depends  upon  the  surrounding  facts  and  circum- 
stances of  each  case. 

6.  In  an  action  to  recover  for  injuries  sustain- 
ed by  reason  of  a  defective  sidewalk,  evidence 
that  the  defect  had  existed  for  six  weeks  prior 
to  the  injury  will  sustain  a  finding  by  the  jury 
that  the  city  had  timely  notice  of  the  defect. 

7.  An  instruction  "that  if,  from  the  evidence, 
the  jury  find  for  plaintiff,  then,  in  estimating  her 
damages,  they  will  take  into  consideration  the 
physical  injury  inflicted,"  is  not  erroneous,  as  as- 
suming that  physical  injury  was  inflicted,  where 
under  the  instructions,  the  jury  could  not  find 
for  the  plaintiff  unless  they  also  found  that  phys- 
ical injuries  were  sustained. 

Appeal  from  circuit  court,  Vernon  county; 
D.  P.  Stratton,  Judge. 

Action  by  Martha  J.  Young  against  the  city 
of  Webb  City.  From  a  Judgment  to  favor  of 
plaintiff,  defendant  appealed.  Affirmed. 
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Frank  L.  Forlow,  •  for  appellant  L.  L. 
Scott,  for  respondent 

BURGESS,  J.  This  is  an  action  for  dam- 
ages for  personal  Injuries  alleged  to  have 
been  sustained  by  plaintiff  by  a  fall  occa- 
sioned by  the  defective  condition  of  one  of 
defendant's  sidewalks  upon  which  she  was 
walking  at  the  time.  The  suit  was  institut- 
ed in  the  circuit  court  of  Jasper  county,  but 
the  venue  was  subsequently  changed  to  the 
circuit  court  of  Vernon  county,  where,  upon 
a  trial  to  the  court  and  Jury,  plaintiff  recov- 
ered a  verdict  and  Judgment  for  $5,000. 
After  unsuccessful  motion  for  a  new  trial  and 
In  arrest  defendant  appeals. 

The  plaintiff  is  a  married  woman,  and  was 
at  the  time  of  the  trial,  In  December,  1890.  34 
years  of  age,  and  the  mother  of  six  living 
children  and  one  dead.  At  the  time  of  the 
accident  she  lived  in  Vernon  county,  but  was 
visiting  relatives,  who  lived  near  defendant 
city.  Prior  to  the  accident  she  had  always 
been  a  stout  healthy  woman.  On  the  even- 
ing of  November  12,  1894,  she,  In  company 
with  her  sister,  went  to  Webb  City  to  do 
some  shopping,  and  while  they  were  walking 
west  on  Main  street,  one  of  the  principal 
thoroughfares  of  said  city,  after  dark,  plain- 
tiffs foot  slipped  In  a  hole  in  the  sidewalk, 
which  was  constructed  of  wood,  causing  her 
to  fall  heavily  upon  the  walk,  producing  an 
Impacted  fracture  of  the  right  thigh  bone, — 
that  Is,  a  fracture  of  the  neck  of  the  thigh 
bone,— by  reason  which  she  was  confined  to 
her  bed  for  over  six  months,  suffered  great 
pain  always  thereafter,  the  leg  being  short- 
ened, and  the  injury  permanent.  The  evi- 
dence tended  to  show  that  the  hole  In  the 
sidewalk  Into  which  plaintiff  stepped  had 
been  there  for  about  six  weeks  prior  to  the 
accident.  At  the  close  of  plaintiff's  evidence 
defendant  interposed  a  demurrer  to  the  evi- 
dence, which  was  denied,  and  It  duly  excepted. 

At  the  close  of  all  the  evidence,  the  court 
at  the  Instance  of  plaintiff,  over  the  objection 
of  defendant  Instructed  the  Jury  as  follows: 
"(1)  The  court  instructs  the  Jury  that  it  is  by 
law  made  the  duty  of  defendant  to  keep  Its 
sidewalks  upon  its  streets  In  a  reasonably 
safe  condition  for  the  use  of  pedestrians  using 
the  same  for  travel;  and  If  you  shall  believe 
from  the  evidence  that  the  defendant  city 
permitted  its  sidewalk  on  the  street  and  at 
the  place  on  said  street  mentioned  In  plain- 
tiff's petition  to  become  out  of  repair,  and  In 
a  dangerous  condition  for  travel,  and  to  so  re- 
main In  a  dangerous  condition  and  out  of  re- 
pair after  it  knew,  or  by  the  exercise  of  rea- 
sonable care  and  caution  could  have  ascer- 
tained, the  defective  and  dangerous  condition 
of  said  sidewalk,  and  the  plaintiff,  while 
passing  along  said  sidewalk,  at  the  place 
mentioned  in  plaintiff's  petition,  was,  on  ac- 
count of  said  defective  and  dangerous  condi- 
tion of  said  sidewalk,  without  fault  or  negli- 
gence on  her  part  injured  thereby,  your  ver- 
dict  should  be  for  the  plaintiff.    (2)  The 


court  instructs  the  Jury  that  if.  from  the  evi- 
dence, they  find  for  the  plaintiff,  then,  in  es- 
timating her  damages,  they  will  take  into 
consideration  the  physical  injury  inflicted, 
whether  temporary  or  permanent  and  the 
bodily  pain  and  mental  anguish  endured,  if 
any,  by  plaintiff;  and  in  assessing  her  dam- 
ages you  shall  assess  them  at  such  sum  as 
you  shall  believe  from  the  evidence  will  rea- 
sonably compensate  her  for  said  Injury  re- 
ceived, together  with  the  suffering  caused  by 
reason  of  said  Injury,  and  in  a  sum  not  to  ex- 
ceed twenty  thousand  dollars,  as  asked  for 
in  plaintiff's  petition.'*  And  to  the  decision 
of  the  court  In  giving  said  Instructions,  and 
each  of  them,  defendant  then  and  there  at 
the  time  excepted. 

The  following  Instructions  were  given  at 
the  request  of  defendant:  "(3)  The  court  In- 
structs the  jury  that  before  the  duty  is 
placed  upon  the  defendant  to  keep  the  side- 
walk In  reasonably  safe  condition,  it  devolves 
upon  the  plaintiff  to  sbow  that  said  sidewalk 
was  a  part  of  a  street  that  had  been  dedi- 
cated to  the  public  by  the  owner  of  the  land 
over  which  it  passes,  and  said  dedication  ac- 
cepted by  the  city;  but  such  acceptance  need 
not  be  shown  by  any  formal  order  of  record, 
but  may  be  shown  by  such  other  acts  as  may 
show  that  the  defendant  recognised  and 
treated  the  same  as  one  of  its  streets,  or  the 
plaintiff  must  show  that  said  street  has  been 
used  by  the  public  for  the  space  of  ten  yean 
continuously  under  claim  of  right  that  it  was 
a  public  highway;  and,  unless  the  plaintiff 
has  so  shown,  your  verdict  will  be  for  the  de- 
fendant (4)  The  court  Instructs  the  jury  that 
if  the  defect  in  the  sidewalk  was  obvious,  and 
plaintiff,  by  the  exercise  of  reasonable  care, 
would  have  observed  the  same,  and  they  fur- 
ther believe  that  there  was  sufficient  width 
of  said  sidewalk  for  plaintiff  and  her  sister 
to  walk  on  and  avoid  said  defect,  then  plain- 
tiff cannot  recover.  (5)  The  court  instructs 
the  Jury  that  if  they  believe  from  the  evi- 
dence that  the  amount  Bued  for  by  plaintiff 
is  excessive  and  exorbitant  then  they  may 
take  that  fact  into  consideration  as  to  the 
weight  to  be  given  her  testimony.  (6)  The 
court  instructs  the  jury  that  the  ground  or 
plaintiff's  suit  against  this  defendant  is  negli- 
gence, and  that  negligence  cannot  be  pre- 
sumed, but  must  be  established  by  the  plain- 
tiff to  your  satisfaction  by  proof.  Therefore, 
although  you  may  find  that  the  plaintiff  was 
injured  by  falling  on  the  defendant's  side- 
walk, yet  that  fact  alone  does  not  entitle 
plaintiff  to  recover  In  this  action,  but  she 
must  sbow  further  to  your  satisfaction  by 
the  preponderance— that  is,  the  greater 
weight— of  the  evidence  that  she  sustained 
the  injuries  complained  of  as  the  direct  con- 
sequence of  negligence  of  the  defendant  in 
allowing  its  sidewalk  to  be  in  an  unsafe  or 
dangerous  condition  for  persons  passing  over 
the  same,  using  ordinary  care  and  prudence, 
after  she  had  actual  or  Implied  notice  of  such 
unsafe  condition;  and,  unless  the  plaintiff 
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has  so  shown  by  the  evidence,  your  verdict 
must  be  for  the  defendant  (7)  The  court  in- 
structs the  jury  that  before  they  can  find  for 
the  plaintiff  they  must  not  only  believe  from 
the  evidence  that  the  sidewalk,  at  the  place 
where  plaintiff  fell,  was  out  of  repair,  and 
the  defendant  had  actual  or  Implied  notice 
thereof,  but  they  must  further  find  that  by 
reason  thereof  that  It  was  not  reasonably  safe 
for  persons  using  the  same  with  ordinary 
care  and  prudence.  (8)  The  court  Instructs 
the  jury  that  the  defendant  Is  not  an  Insurer 
against  accidents  upon  its  streets  or  side- 
walks, nor  Is  every  defect  therein  a  ground 
of  liability,  though  it  may  cause  an  Injury, 
but  the  city  performs  its  whole  duty  if  the 
streets  and  sidewalks  are  kept  reasonably 
safe  for  persons  passing  over  them,  using 
ordinary  care  and  prudence;  and,  if  you  be- 
lieve the  sidewalk  at  the  place  where  plain- 
tiff received  her  Injuries  was  In  such  a  rea- 
sonably safe  condition,  then  the  plaintiff  can- 
not recover  in  this  action,  and  your  verdict 
will  be  for  the  defendant  (9)  The  court  In- 
structs the  jury  that  the  burden  of  proof  is 
on  the  plaintiff,  and  before  she  can  prevail  In 
this  action  she  must  satisfy  the  jury  by  the 
preponderance— that  is,  the  greater  weight— 
of  evidence  that  the  sidewalk  at  the  place  of 
the  Injury  was  out  of  repair  to  such  an  ex- 
tent as  to  render  It  unsafe  or  dangerous  to 
persons  passing  over  the  same,  using  ordi- 
nary care  and  prudence,  and  that  defendant 
bad  actual  or  implied  notice  thereof,  and,  by 
reason  of  said  sidewalk  being  so  out  of  re- 
pair, plaintiff  was  thrown  to  the  ground,  and 
received  the  injuries  complained  of;  and,  un- 
less all  the  testimony  so  satisfies  you,  your 
verdict  must  be  for  the  defendant" 

It  Is  claimed  by  defendant  that  the  demur- 
rer which  was  offered  by  It  at  the  close  of 
plaintiff's  evidence  should  have  been  sus- 
tained upon  the  ground,  as  contended,  that 
the  walk  where  the  accident  happened  was 
in  good  condition  until  it  was  broken  by  a 
horse,  on  the  11th  day  of  November,  1884, 
which  was  only  one  day  before  the  accident 
occurred;  and  that,  as  the  city  did  not  have 
actual  notice  of  the  defect  the  length  of  time 
that  the  street  was  out  of  repair  before  the 
accident  was  not  sufficient  to  justify  the  as- 
sumption that  it  had  notice  of  the  defect  in 
time  to  have  repaired  the  walk  before  the  in- 
jury. There  Is  no  pretense  that  the  city  had 
actual  notice  of  the  defective  condition  of  the 
sidewalk  before  the  accident  and  the  only  evi- 
dence which  tended  to  show  that  the  defect 
existed  for  a  sufficient  length  of  time  to  jus- 
tify the  assumption  that  It  did  know  of  it  or 
that  it  might  by  the  exercise  of  ordinary  dili- 
gence, have  known  of  it  before  the  accident 
was  that  of  a  witness  for  plaintiff,  by  the 
name  of  Heed,  who  testified  that  he  had  lived 
in  Webb  City  for  16  years,  was  acquainted 
with  Main  street  where  the  accident  occurred, 
and  that  the  hole  In  which  plaintiff  stepped 
was  about  4  inches  wide  and  18  inches  long 
and  6  Inches  deep,  and  that  he  saw  it  there 


about  the  last  of  September  or  the  first  of 
October,  1804.  He  stated,  on  cross-examina- 
tion, that  he  did  not  know  exactly  when  the 
hole  was  broken,  but  knew  It  was  there  be- 
fore the  11th  of  November.  A  witness  for 
the  defendant  by  the  name  of  Hilburn,  testi- 
fied that  the  hole  was  made  after  the  Injury, 
but  he  was  contradicted  by  W.  W.  Hill,  an- 
other witness  for  plaintiff,  who  testified  that 
Hilburn  told  him  that  the  bole  was  made  be- 
fore the  Injury.  The  evidence  being  conflict- 
ing with  respect  to  the  existence  of  the  bole 
in  the  sidewalk  at  the  time  of  the  accident, 
as  well,  also,  as  to  the  length  of  time  that  It 
existed  prior  thereto,  if  at  all,  the  weight  of 
it  was  for  the  consideration  of  the  jury. 
Franke  v.  City  of  St  Louis,  110  Mo.  516,  19 
S.  W.  938;  O'ConneU  v.  Railway  Co.,  106 
Mo.  482,  17  S.  W.  494;  Secklnger  v.  Manu- 
facturing Co..  129  Mo.  690,  31  S.  W.  957.  A 
demurrer  of  this  character  admits  every  fact 
proven,  and  which  may  be  inferred  from  the 
testimony  to  be  true,  and  should  never  be 
sustained  unless  the  evidence,  when  thus  con- 
sidered, falls  to  make  proof  of  some  essential 
fact  Bender  v.  Hallway  Co.,  137  Mo.  240,  37 
S.  W.  132;  RIne  v.  Railroad  Co.,  100  Mo. 
228,  12  S.  W.  640;  Noeniger  v.  Vogt  88  Mo. 
592,  and  cases  cited;  Myers  v.  Kansas  City, 
108  Mo.  480,  18  S.  W.  914;  Baum  v.  Fryrear, 
85  Mo.  151.  The  evidence  not  only  showed 
the  existence  of  the  hole  In  the  sidewalk  at 
the  time  of  the  accident  but  it  showed  that 
it  had  existed  for  about  six  weeks  before  that 
time.  It  was  defendant's  duty  to  exercise  or- 
dinary care  to  keep  Its  streets  in  a  reasonably 
safe  condition  for  the  use  of  persons  walking 
thereon,  and,  if  It  was  negligent  in  so  doing, 
ind  by  reason  thereof  plaintiff  sustained  per- 
sonal injuries,  It  should  be  held  to  respond  in 
damages  therefor.  It  however,  must  have 
had  actual  notice  of  the  defect  before  the  ac- 
cident or  It  must  have  existed  a  sufficient 
length  of  time  prior  thereto  to  justify  the 
presumption  that  it  did  have  notice  of  the  de- 
fect in  time  to  have  repaired  it  before  the 
accident.  As  to  what  length  of  time  would 
furnish  notice  to  the  municipal  authorities  of 
such  a  defect  there  is  no  fixed  or  definite  rule, 
and  each  case  must  depend  upon  the  facts  and 
circumstances  attending  it  Thus,  if  the  defect 
existed  on  a  street  much  traveled  and  in  use, 
it  seems  that  the  duty  of  the  city  to  the  pub- 
lic In  looking  after  Its  condition  required 
greater  diligence  in  seeing  that  It  was  rea- 
sonably safe  for  travel  than  If  it  had  been 
but  little  used.  In  Maus  v.  City  of  Spring- 
field, 101  Mo.  613,  14  S.  W.  630,  It  was  held 
that  a  defect  in  a  street  which  had  existed 
for  three  months,  was  sufficient  to  fairly  Jus- 
tify the  Inference  that  defendant  had  timely 
notice  of  the  existence  of  the  defect  In  City 
of  Griffin  v.  Johnson,  84  Qa.  279,  10  S.  E. 
719,  evidence  that  a  hole  In  a  bridge  on  one 
of  the  principal  streets  of  a  city  was  permit- 
ted to  remain  from  5  to  20  days  was  held  to 
be  sufficient  to  charge  the  city  with  notice  of 
its  existence.   In  Tice  v.  Bay  City,  78  Mich. 
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208,  44  N.  W.  52.  It  was  held  that  a  defect 
In  a  sidewalk,  which  bad  existed  for  three 
months,  would  Justify  the  presumption  that 
the  city  had  notice  of  it  So,  In  City  of  Phil- 
adelphia v.  Smith  (Pa.  8up.)  16  Atl.  498.  it 
was  held  that  when  a  defect  In  a  sidewalk, 
which  was  patent  as  in  the  case  at  bar,  had 
existed  for  five  or  six  weeks,  the  Jury  were 
warranted  in  finding  that  the  city  had  notice 
of  it  The  evidence  was,  we  think,  sufficient 
to  Justify  the  Inference  that  the  defendant 
city  had  timely  notice  of  the  defect  and  to 
Justify  the  Jury  In  so  finding. 

Defendant  complains  of  plaintiff's  second 
Instruction  In  regard  to  the  measure  of  dam- 
ages, in  that  It  assumes  that  physical  Injur- 
ies were  inflicted,  when  that  was  a  contested 
question.  This  contention  finds  no  support 
in  the  Instruction.  It  does  not  assume  any- 
thing. It  simply  tells  the  Jury  that  if,  from 
the  evidence,  they  find  for  plaintiff,  In  esti- 
mating her  damages  they  will  take  into  con- 
sideration the  physical  injury  inflicted.  They 
could  not  in  the  first  place,  have  found  for 
plaintiff  unless  they  believed  from  the  evi- 
dence that  she  had  sustained  physical  injury, 
and  it  was  certainly  not  error  to  direct  them 
to  take  such  injuries  Into  consideration  in 
passing  upon  the  case,  for  it  was  by  them 
that  the  damages  were  to  be  measured.  In 
passing  upon  a  similar  Instruction  in  Chilton 
v.  City  of  St.  Joseph,  143  Mo.  182,  44  S.  W. 
706,  Brace,  J.,  In  speaking  for  the  court,  said: 
"It  Is  only  necessary  to  say  that  the  damages 
were  predicated  only  upon  such  Injuries  as 
were  the  necessary  concomitants  and  conse- 
quence of  her  misfortune,  superinduced  by  de- 
fendant's negligence,  and  contains  no  unwar- 
ranted assumption,  and,  in  view  of  the  extent 
of  those  injuries,  is  not  excessive."  This  lan- 
guage Is  peculiarly  appropriate  to  the  Instruc- 
tion criticised  by  defendant  as  well,  also,  as 
to  the  amount  of  the  verdict  Finding  no  re- 
versible error  in  the  record,  we  affirm  the 
judgment 

GANTT,  P.  J„  and  SHERWOOD,  J.,  con- 
cur. 


STEWART  et  al.  v.  ALLISON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Tune  6,  1890.) 

PROCESS — SERVICE  BY  PUBLICATION— DE- 
SCRIPTION OP  PROPERTY— TAXATION. 
Under  Rev.  St  1889,  §  2022,  requiring  the 
order  of  publication  to  state  the  object  and  gen- 
eral nature  of  the  petition,  in  all  suits  for  the 
enforcement  of  liens  or  claims  against  real  prop- 
erty, a  Judgment  based  on  constructive  service 
in  a  suit  for  delinquent  taxes,  the  purpose  of 
which  is  to  enforce  the  state's  lien  against  the 
land,  is  void,  unless  the  order  of  publication  de- 
scribes the  land. 

Appeal  from  circuit  court  Bates  county; 
James  H.  Lay,  Judge. 

Action  by  Andrew  Stewart  and  others 
against  John  H.  Allison.  There  was  a  Judg- 


ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

J.  S.  Francisco,  for  appellant  C  A.  Den- 
ton, for  respondents. 

BURGESS,  J.  This  Is  an  action  of  eject- 
ment for  the  possession  of  the  N.  E.  %  of  the 
N.  E.  14  of  section  31,  township  40,  of  range 
31,  In  Bates  county.  The  petition  is  in  the 
usual  form,  and  the  answer  a  general  denial- 
Plain  tiffs  recovered  judgment  In  the  court  be- 
low for  the  possession  of  the  land,  from  which 
judgment  defendant  after  an  unsuccessful  mo- 
tion for  a  new  trial  appeals. 

Both  parties  claim  title  under  one  O'Brian 
Gulnn,— the  plaintiffs,  as  his  only  heirs  at  law; 
the  defendant  by  virtue  of  a  judgment  of  the 
circuit  court  of  Bates  county  in  favor  of  the 
state  of  Missouri,  at  the  relation  and  to  the 
use  of  C.  Hirni,  ex  officio  collector  of  the  rev- 
enue of  Bates  county,  and  against  W.  A. 
Stephens,  and  the  unknown  heirs  of  O'Brian 
Gulnn,  for  the  sum  of  f  12.95,  for  certain  de- 
linquent taxes  due  against  said  land,  and  ex- 
ecution thereon,  and  sheriff's  sale,  and  deed 
made  in  pursuance  thereof.  The  service  of 
process  was  by  publication,  and  the  judgment 
by  default  The  .order  of  publication  was 
against  the  S.  E.  %  of  the  S.  E.  %  of  section 
31,  and  not  against  the  land  described  in  the 
Judgment  execution,  and  sheriff's  deed,  so 
that  the  only  question  to  be  passed  upon  by 
us  is  with  respect  to  the  validity  of  the  Judg- 
ment and  subsequent  proceedings  thereun- 
der. The  position  taken  by  plaintiffs  is  that 
the  judgment,  execution,  and  the  sheriff's  deed 
made  in  pursuance  of  the  sale  made  thereunder 
were  void,  because  the  land  therein  described 
was  not  the  same  land  described  In  the  order 
of  publication,  by  reason  of  which  the  court 
was  without  jurisdiction,  and  the  judgment 
and  all  subsequent  proceedings  thereunder 
void.  Upon  the  other  hand,  defendant's  posi- 
tion is  that  in  a  suit  for  back  taxes  against 
land,  an  order  of  publication  against  nonresi- 
dent or  unknown  parties  need  not  describe  It 

In  suits  for  the  collection  of  delinquent  taxes 
against  land,  there  can  be  no  personal  Judg- 
ment against  the  owner,  even  where  there  Is 
personal  service;  and  it  la  only  by  the  peti- 
tion, and  the  publication  of  the  notice  ordered 
to  be  made,  that  the  court  acquires  Jurisdic- 
tion of  the  property  and  of  the  defendant 
Prior  to  1869,  In  orders  of  publication  in  suits 
for  the  purpose  of  enforcing  the  state's  Hen 
against  land  for  delinquent  taxes,  it  was  nec- 
essary that  the  order  describe  the  land  pro- 
ceeded against;  otherwise,  the  court  acquired 
no  jurisdiction  over  it,  and  the  judgment  was 
void.  MUner  v.  Shipley,  94  Mo.  106,  7  a  W. 
175.  The  order  of  publication  Is  as  much  a 
part  of  the  record  proper  as  the  judgment  it- 
self. And  "If  there  is  any  conflict  between 
the  recitals  in  the  Judgment  as  to  the  terms 
of  the  order,  and  the  order  Itself,  the  latter 
must  control,  for  a  recital  of  the  order  must 
yield  to  the  order  itself."  MUner  v.  Shipley, 
supra;  Grow  v.  Meyersieck,  88  Ma  411; 
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Adams  v.  Oowlea,  95  Mo.  501,  8  8.  W.  711. 
Unless,  therefore,  a  description  of  the  land  Is 
rendered  unnecessary  by  section  2022,  Rev.  St 
1889,  the  court  was  without  jurisdiction  In 
the  suit  for  delinquent  taxes  and  the  Judgment 
and  sheriff's  sale,  and  deed  thereunder,  void. 
This  statute  underwent  critical  and  careful  re- 
view by  Sherwood,  J.,  in  the  recent  case  of 
Winnlngham  v.  Trueblood  (Mo.  Sup.)  51  S.  W. 
399,  not  yet  officially  reported;  and  It  was 
ruled  that  In  all  suits  for  delinquent  taxes,  the 
purpose  of  which  is  to  enforce  the  state's  lien 
against  the  land,  and  the  service  of  process  is 
constructive  (that  Is,  by  publication),  the  land 
must  be  described  in  the  order  of  publication, 
otherwise  the  judgment  will  be  void.  In  that 
case  Goldsworthy  v.  Thompson,  87  Mo.  288, 
was  expressly  overruled.  Nothing  can  be  ad- 
ded to  the  opinion  In  the  Winnlngham  Case 
with  respect  to  what  was  said  upon  this  sub- 
ject, and  that  case  is  decisive  of  the  case  at 
bar.   The  judgment  is  affirmed. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  concur. 


STATE  ex  rel.  RIDGE  et  al.  v.  SMITH  et  al., 
Judges. 

(Supreme  Court  of  Missouri.    May  30,  1899.) 

SUPREME  COURT  —  JURISDICTION  —  RAISING 
CONSTITUTIONAL  QUESTION— GOOD 
FAITH — ADMISSION— EFFECT. 

1.  An  admission  of  counsel  in  arguing  a  case 
In  the  court  of  appeals  that  he  raised  a  constitu- 
tional question  in  order  to  oust  that  court  of 
jurisdiction,  so  as  to  have  the  case  heard  by  the 
supreme  court,  does  not  justify  the  inference  that 
the  raising  of  the  question  was  a  mere  sham,  so 
as  to  eliminate  such  question,  and  prevent  the 
latter  court  from  taking  jurisdiction. 

2.  Though  the  court  of  appeals  OTerrules  every 
contention  of  a  party  who  may  know  or  believe 
that  the  court's  decision  will  be  the  same  on  a 
second  appeal,  it  cannot  be  inferred  that  the 
raising  of  a  constitutional  question  by  him,  which 
will  oust  that  court  of  appellate  jurisdiction  and 
vest  it  in  the  supreme  court,  was  a  mere  sham. 

3.  A  party's  admission  on  the  trial  that  certain 
amendments  to  a  city  charter  were  unconstitu- 
tional,' as  claimed  by  the  other,  does  not  elimi- 
nate the  question  of  their  validity,  so  as  to  pre- 
vent the  supreme  court's  having  jurisdiction. 

In  banc 

Proceeding  by  the  state,  on  the  relation  of 
Thomas  S.  Ridge  and  others,  against  Jackson 
L.  Smith  and  others,  as  judges  of  the  Kansas 
City  court  of  appeals,  for  mandamus  to  com- 
pel respondents  to  transfer  a  cause  to  the  su- 
preme court   Writ  granted. 

Teager  &  Strother  and  Jaa.  G.  Smart,  for 
relators.  Teasdale,  Ingraham  &  Cowherd, 
for  respondents. 

BURGESS,  J.  This  Is  an  original  proceed- 
ing by  mandamus  begun  In  this  court  by  re- 
lators against  the  respondents,  judges  of  the 
Kansas  City  court  of  appeals,  to  compel  them, 
as  such  court,  to  tramfer  a  cause  therein 
pending  on  appeal,  entitled  "The  Dollar  Sav- 
ings Bank  against  Thomas  S.  Ridge  et  al.," 
to  the  supreme  court,  upon  the  ground  of  the 


want  of  Jurisdiction  In  the  Kansas  City  court 
of  appeals  to  hear  and  dispose  of  the  same, 
and  the  exclusive  jurisdiction  of  the  supreme 
court  of  said  cause,  there  being  Involved  a 
constitutional  question.  To  the  alternative 
writ  of  mandamus  Issued  against  respond- 
ents they  make  return  as  follows: 

"Respondents,  for  return  to  the  alternative 
writ  of  mandamus,  say  that  the  case  of  Dol- 
lar Savings  Bank  against  Ridge  et  al.  was  not 
certified  to  the  supreme  court,  and  should  not 
be,  for  the  reason  that  no  constitutional  point 
was  Involved  In  the  decision  In  said  case,  and 
the  alleged  constitutional  point  raised  in  said 
case  not  pertinent  or  relevant  to  the  issues 
in  said  case,  as  will  appear  by  the  following 
opinion  filed  in  said  case  in  the  said  Kansas 
City  court  of  appeals:  Defendants  claim 
that  a  construction  of  the  constitution  of  this 
state  Is  involved  In  the  determination  of  this 
cause.  Plaintiff  denies  this.  The  defend- 
ants set  up,  by  answer,  that  the  constitution 
of  the  state  was  violated  In  the  mode  of 
adoption  of  the  amendments  to  the  charter 
of  Kansas  City,  and  that,  therefore,  the 
amendments  are  void.  The  special  provision 
of  the  constitution  Is  not  mentioned,  but  we 
Infer,  from  the  brief,  that  It  was  intended  to 
refer  to  that  portion  of  the  constitution  which 
directs  the  mode  of  publication  on  proposed 
amendments.  They  likewise  asked  an  In- 
struction, which  was  refused,  declaring  the 
amendments  to  be  "in  violation  of  that  pro- 
vision of  the  constitution  of  this  state  pro- 
hibiting retrospective  legislation."  During 
the  progress  of  the  trial  the  plaintiff  had  en- 
tered an  admission  that  the  defendants'  con- 
tention that  the  amendments  were  void  un- 
der the  constitution  was  correct.  The  ad- 
mission was  in  the  following  words:  "Mr. 
Ingraham:  We  want  to  make  an  admission 
In  regard  to  this  matter  (reading).  While  It 
is  clear  that  the  fact  that  the  upper  house  did 
not  remain  In  session  until  the  lower  house 
adjourned  does  not  render  the  acts  of  the 
lower  house  Invalid,  especially  In  view  of 
the  fact  that  both  houses  met  at  the  same 
time  and  entered  Into  a  legal  session,  but 
such  matter  is  entirely  Irrelevant  to  the  Is- 
sues In  this  case;  for,  if  all  that  defendant 
claims  be  true,  It  only  results  that  the  amend- 
ments were  not  legally  adopted,  and  hence' 
the  old  charter  provisions  remain  In  force  and 
unaffected.  We  now  desire  to  have  the  record 
show  that  we  consent  that  defendants'  con- 
tention in  regard  to  the  charter  amendments 
be  determined  In  his  favor,  and  that  the  le- 
gality of  the  tax  bills  be  determined  accord- 
ing to  the  old  charter  provisions  as  they  ex- 
isted prior  to  the  amendments;  or,  that  the 
validity  be  determined  by  either  or  both  the 
old  charter  or  the  amendments,  at  the  option 
of  counsel  for  defendants."  Defendants  ob- 
jected to  the  admission,  but  the  court  over- 
ruled the  objection.  The  plaintiff  contended 
that  the  point  as  to  the  violation  of  the  con- 
stitution was  "a  sham,"  and  was  not  brought 
into  the  case  in  good  faith;  that  the  defense 
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In  this  case  was  based  on  points  already  ruled 
against  defendants'  contention  in  the  cases  of 
Forry  v.  Bldge,  66  Mo.  App.  615,  McQulddy 
v.  Vineyard,  60  Mo.  App.  610,  and  Bank 
Ridge,  62  Mo.  App.  324;  and  that  this  was 
merely  an  effort  to  have  those  points  passed 
upon  by  the  supreme  court  Counsel  for  de- 
fendants conceded,  at  the  argument,  that  his 
object  in  making  the  point  on  the  constitu- 
tion was  for  the  purpose  of  ousting  this  court 
of  appellate  jurisdiction,  that  the  case  might 
be  heard  in  the  supreme  court,  where  It  was 
hoped  and  believed  that  the  cases  just  re- 
ferred to  would  be  overruled.  Passing  by 
the  question  of  good  faith  In  raising  the  point 
as  to  the  constitution,  and  of  the  objection 
to  pjaintiff  admitting  that  the  point  was  well 
taken,  we  will  consider  the  matter  as  It  ap- 
pears on  the  face  of  the  record.  We  inter- 
pret plaintiff's  admission  to  concede  that  the 
charter  amendments  were  void  under  the  con- 
stitution, as  contended  by  defendants.  This 
left  the  validity  of  the  tax  bills  to  be  deter- 
mined, without  the  aid  of  those  amendments; 
In  other  words,  to  be  determined  by  the  char- 
ter as  It  stood  prior  to  the  amendments.  But 
the  defendants  contended  at  the  argument  of 
the  cause  that  plaintiff  cannot  obviate  their 
point  on  the  constitution  by  conceding  It  to 
be  true  and  well  taken;  that,  when  the  rec- 
ord showed  such  point  made  In  the  trial  court, 
this  court  could  not  have  appellate  jurisdic- 
tion. The  constitution  confers  jurisdiction  on 
this  court  "In  all  cases  where  the  amount  in 
dispute,  exclusive  of  costs,  exceeds  the  sum 
of  two  thousand  Ave  hundred  dollars,"  unless 
such  cases  are  those  "involving  the  construc- 
tion of  the  constitution  of  the  United  States 
or  of  this  state."  It  is  apparent  that  the 
mere  fact  of  a  point  being  made  on  the  con- 
stitution during  the  trial  of  a  cause  does  not 
necessarily  Involve  the  construction  of  the 
constitution  in  the  appellate  court;  for,  If  the 
party  making  the  point  should  afterwards, 
in  the  trial,  withdraw  It,  clearly  the  case 
would  no  longer  involve  a  construction  of 
the  constitution.  So,  it  seems  to  us,  If  the 
point  made  is  conceded,  and  the  case  is  to  be 
determined  on  other  grounds,  no  construc- 
tion is  involved,  and  defendants  have  not 
been  deprived  of  any  right  guarantied  by  the 
constitution.  The  question  is  eliminated 
from  the  case.  The  court  is  then  relieved  of 
the  duty  of  construing  the  constitution.  The 
reasoning  of  the  supreme  court  In  the  recent 
case  of  Ash  v.  City  of  Independence  (not  yet 
officially  reported)  46  S.  W.  749,  Is  applicable 
to  the  question.  It  Is  true  the  trial  court  re- 
fused an  Instruction,  offered  by  defendants, 
declaring  the  charter  amendments  were  in 
violation  of  the  constitution  prohibiting  retro- 
spective legislation.  But  in  view  of  the  con- 
cession made  by  plaintiff  as  above  referred 
to,  we  must  assume  that  the  court  looked  up- 
ea  the  Instruction  as  being  outside  the  case, 
aad  therefore  not  pertinent  It  may  be  sug- 
««t*d  that  in  the  decision  we  now  make  we 
km  construing  the  constitution,  and  that  the 


question  we  are  now  deciding  should  be  de- 
cided by  the  supreme  court.  But  we  neces- 
sarily most  decide,  in  the  first  instance, 
whether  we  have  jurisdiction  of  a  case.  We 
do  this  constantly,  in  certifying  cases  to  the 
supreme  court  and  in  refusing  to  certify. 
Our  decision  of  each*  question  is  not  final 
since,  if  we  refuse  to  certify  on  the  ground 
that  we  have  jurisdiction,  our  mistake  mar 
be,  and  frequently  Is,  corrected  by  manda- 
mus from  that  court;  and,  if  we  certify  a 
case  to  that  court  which  ought  not  to  hare 
been  sent  there,  it  may  be,  and  frequently  Is, 
recertified  to  this  court  In  these  matters 
we  do  not  construe  the  constitution.  We 
merely  pass  on  the  question  whether  there  Is 
anything  in  the  case  calling  for  a  construc- 
tion of  the  constitution.'  Another  point  Is 
passed  upon  in  the  opinion,  but  it  is  not  in- 
volved In  this  controversy." 

Relators,  for  plea  to  the  return  of  respond- 
ents to  the  alternative  writ  admit  "that  a 
question  of  the  jurisdiction  of  the 
City  court  of  appeals  In  the  case  of  Bank  r. 
Ridge  was  presented  in  said  court  of  appeals ; 
admit  that  the  defendants  In  said  case,  the  re- 
lators herein,  claimed  therein  that  a  construc- 
tion of  the  constitution  of  this  state  was  in- 
volved in  the  determination  of  said  case;  ad- 
mit that  the  defendants  in  said  case,  the  re- 
lators herein,  set  up,  in  their  answer  in  said 
case,  that  the  constitution  of  the  state  was 
violated  In  the  mode  of  adoption  of  the 
amendments  to  the  charter  of  Kansas  City. 
Mo.,  and  that  therefore,  said  amendments 
were  void;  admit  that  the  defendants  In  said 
case,  the  relators  herein,  asked  an  Instruction 
in  said  case  on  the  trial  thereof  in  the  cir- 
cuit court  of  Jackson  county,  Mo.,  at  Kansas 
City,  which  was  refused  by  Bald  circuit  court 
declaring  that  said  amendments  were  in  vio- 
lation of  that  provision  of  the  constitution  of 
this  state  prohibiting  retrospective  legisla- 
tion; admit  that,  during  the  progress  of  the 
trial  of  said  case  In  said  circuit  court  the 
plaintiff  therein  made  an  alleged  admission 
in  words  as  set  out  in  the  opinion  set  out  in 
said  return;  admit  that  the  defendants  In  said 
case,  the  relators  herein,  objected  to  said  ad- 
mission, and  that  the  said  circuit  court  over- 
ruled the  said  objection;  but  deny  each  and 
every  other  allegation,  matter,  and  thing  in 
said  return  contained;  and  say,  specifically, 
that  it  Is  not  true  that  the  said  case  of  Bank 
v.  Ridge  should  not  be  certified  by  said  Kan- 
sas City  court  of  appeals  to  this  court  for  the 
reason  that  no  constitutional  point  was  in- 
volved In  the  decision  of  said  case;  and  say, 
specifically,  that  it  is  not  true  that  the  al- 
leged constitutional  point  raised  in  said  case 
was  not  pertinent  or  relevant  to  the  issues 
in  said  case;  but  aver,  on  the  contrary  there- 
of, that  there  were  and  are  constitutional 
questions  Involved  In  the  decision  of  said 
case,  and  that  the  constitutional  questions 
raised  In  said  case  were  and  are  pertinent 
and  relevant  to  the  Issues  In  said  case,  and 
appear  upon  the  record  thereof  In  manner  and 
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form  aa  alleged  and  set  out  In  the  alternative 
writ  of  mandamus  heretofore  Issued  herein, 
and  as  appears  by  the  record  in  said  case  of 
Bank  v.  Ridge,  in  said  circuit  court,  and  the 
transcript  thereof  filed  in  the  said  Kansas 
City  court  of  appeals,  w.hich  said  record  and 
transcript  are  herewith  produced  and  here- 
with shown  to  the  court  here.  And,  for  fur- 
ther plea  to  said  return  to  the  alternative 
writ  of  mandamus  issued  herein,  the  plaintiff 
and  relators  say  that,  notwithstanding  the 
alleged  admission  made  upon  the  trial  of  said 
case  of  Bank  v.  Ridge,  as  set  out  in  the  record 
and  transcript  of  record  in  said  case,  and  as 
contained  in  the  said  return,  the  said  circuit 
court  of  Jackson  county,  Mo.,  did  not  act  upon 
said  alleged  admission,  but,  on  the  contrary 
thereof,  refused  the  instructions  and  declara- 
tions of  law  asked  upon  the  part  of  the  de- 
fendants In  said  case,  the  relators  herein, 
based  upon  the  unconstitutionality  of  said 
charter  amendments,  and  decided  the  said 
question  of  the  constitutional  validity  of  said 
charter  amendments  adversely  to  the  defend- 
ants In  said  case,  the  relators  herein;  and,  in 
addition  thereto,  upon  the  trial  of  said  case, 
admitted  evidence  on  the  part  of  the  plaintiff 
therein  based  upon  the  constitutional  valid- 
ity of  said  charter  amendments,  which  said 
evidence  was  admitted  over  the  objections 
and  exceptions  then  and  there  at  the  time 
made  by  the  defendants  therein,  the  relators 
herein,  raising  the  question  of  the  constitu- 
tionality of  said  charter  amendments,  all  of 
which  said  constitutional  questions,  objec- 
tions, and  exceptions  were  by  the  defendants 
in  said  case,  relators  herein,  duly  preserved 
In  their  bill  of  exceptions,  and  appear  upon 
the  record  of  said  case  In  said  circuit  court, 
and  the  transcript  thereof  filed  in  the  Kan- 
sas City  court  of  appeals,  In  manner  and  form 
as  hereinbefore  and  in  the  alternative  writ 
of  mandamus  issued  herein  Is  set  out,  and  by 
reason  thereof  said  Kansas  City  court  of  ap- 
peals did  not  have,  and  does  not  have,  any 
jurisdiction  of  the  matters  and  things  involv- 
ed in  the  said  case,  but  jurisdiction  thereof 
was  and  Is  solely  vested  in  this  court,  and  the 
plaintiff  in  said  case  could  not  and  cannot, 
by  said  alleged  admission  made  as  aforesaid, 
and  which  was  not  acted  upon  as  aforesaid, 
oust  this  court  of  Its  jurisdiction  over  the 
matters  and  things  Involved  in  said  case,  and 
could  not  and  did  not  confer  jurisdiction  there- 
of upon  said  Kansas  City  court  of  appeals. 
Wherefore  the  plaintiff  and  relators  herein 
pray  the  court  to  issue  its  peremptory  writ  of 
mandamus,  ordering,  commanding,  and  ad- 
judging that  the  respondents  herein,  constitut- 
ing said  Kansas  City  court  of  appeals,  certify 
and  transfer  the  said  case  of  Bank  v.  Ridge 
et  al,  relators  herein,  and  the  original  tran- 
script thereof,  to  this  court,  so  that  said  case 
may  be  heard  and  determined  according  to 
law,  and  that  the  relators  herein  may  have 
and  recover  of  and  from  said  respondents 
their  damages  and  costs  in  this  behalf  in- 
curred and  expended." 


The  return  admits  that  a  constitutional 
question  was  raised  in  the  cause  in  the  cir- 
cuit court  by  the  answer,  and  also  by  the  re- 
fusal of  an  Instruction  offered  by  defendants 
therein,  relators  here,  declaring  that  the  char- 
ter amendments  Involved  In  that  case  were 
In  violation  of  the  constitution  prohibiting 
retrospective  legislation,  but  say  that  It  was 
withdrawn  by  the  admission  of  the  plaintiff 
during  the  trial  that  the  amendments  were 
void  under  the  constitution.  The  return  also 
avers  that  counsel  for  defendants,  in  the  ar- 
gument of  the  case  before  the  court  of  ap- 
peals, conceded  that  his  object  in  making  the 
point  on  the  constitution  was  for  the  pur- 
pose of  ousting  the  court  of  appeals  of  its 
jurisdiction,  that  the  case  might  be  heard  in 
the  supreme  court 

As  to  whether  or  not  the  amendments  were 
unconstitutional  Is  not  before  this  court  for 
consideration.  We  have  only  to  decide 
whether  or  not  there  is  a  constitutional  ques- 
tion involved  in  the  original  action,  as  pre- 
sented by  the  record  In  the  Kansas  City  court 
of  appeals.  It  Is  argued  by  respondents  that 
this  alleged  constitutional  question  was  In- 
jected into  the  case  as  a  mere  sham,  and  that 
the  supreme  court  should  not  take  jurisdiction 
of  the  case,  but  there  Is  nothing  disclosed  by 
the  record  which  seems  to  justify  such  a  con- 
tention. The  mere  fact  that  counsel  for  re- 
lators conceded,  In  his  argument  of  the  case 
in  the  court  of  appeals,  that  his  object  in 
making  the  point  on  the  constitution  was  for 
the  purpose  of  ousting  that  court  of  appellate 
jurisdiction,  that  the  case  might  be  heard  in 
the  supreme  court,  certainly  does  not  do  so. 
Nor  is  it  to  be  Inferred  from  the  fact  that 
the  record  In  the  first  and  second  appeal,  and 
the  decisions  on  both  appeals,  show  that,  ex- 
cept the  constitutional  question,  every  other 
contention  had  been  passed  upon  adverse  to 
the  relators,  and  the  fact  that  they  may  have 
known  or  believed  that  the  tax  bill  would  be 
held  good  by  the  court  of  appeals,  If  it  follow- 
ed Its  prior  rulings,  makes  no  difference.  It 
is  not  unfrequently  that  counsel  after  an  ad- 
verse ruling  amend  their  pleadings,  and  in- 
terpose new  and  different  defenses,  and  in  so 
doing  are  not  considered  as  attempting  to  de- 
ceive the  court  Changes  of  venue  are  fre- 
quently taken  from  a  trial  judge  before  whom 
the  cause  is  pending  because  of  some  adverse 
ruling  by  him  thought  to  be  the  result  of 
prejudice,  or  undue  Influence  by  the  adverse 
party,  and  in  so  doing  it  cannot,  with  fairness, 
be  said  that  the  party  so  doing  is  shamming. 
State  v.  City  of  Westport,  185  Mo.  120,  36 
S.  W.  663,  Is  relied  upon  by  respondents  as 
supporting  their  contention,  but  that  was  a 
case  in  which  all  the  parties  thereto  desired 
to  obtain  the  ruling  of  the  supreme  court  as  to 
the  validity  of  certain  tax  bills,  and  not  on 
account  of  any  real  controversy,  and  it  was 
ruled  that  the  proceedings  should  be  dis- 
missed. Lord  v.  Veaxle,  8  How.  261,  is  an- 
other case  relied  upon  by  respondents;  but 
that  case  decides  nothing  more  than  that 
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where  it  appears,  from  affidavits  and  other 
evidence  filed  by  persons  not  parties  to  a  suit, 
that  there  is  no  real  dispute  between  the 
plaintiff  and  defendant  therein,  but,  to  the 
contrary,  that  their  Interest  Is  one  and  the 
same,  and'  Is  adverse  to  the  Interest  of  the 
parties  who  filed  the  affidavits,  a  Judgment 
entered  pro  forma  Is  void,  and  that  no  appeal 
therefrom  would  He.  Manufacturing  Co.  v. 
Wright,  141  U.  S.  696,  12  Sup.  Ct  103,  Is  an- 
other case  cited  by  respondents,  but  the  only 
point  decided  in  that  case  is  that  the  pay- 
ment, whether  voluntary  or  compulsory,  of  a 
tax  to  prevent  the  payment  of  which  a  bill 
in  equity  has  been  filed,  leaves  no  issue  for 
the  court  to  pass  upon.  It  needs  no  argu- 
ment, we  think,  to  show  that  neither  of  these 
cases  has  any  bearing  upon  the  question  un- 
der consideration,  for  the  reason  that  there 
was  no  understanding  or  agreement  between 
the  adverse  parties  In  the  suit  of  Bank  v. 
Bidge,  as  in  the  two  cases  first  cited,  by 
which  it  was  to  be  prosecuted  simply  for  the 
purpose  of  obtaining  the  opinion  of  the  su- 
preme court  Upon  the  contrary,  it  seems  to 
be  vigorously  and  earnestly  defended,  and 
about  which  there  does  not  appear  to  be  either 
sham  or  deception. 

The  next  question  is  as  to  whether  or  not 
the  constitutional  question  was  eliminated 
from  the  case  by  the  admission  of  the  bank, 
at  the  time  of  the  trial  of  the  case  In  the 
circuit  court,  that  the  amendments  to  the  city 
charter  were  unconstitutional;  If  not,  it  is 
still  involved,  and  the  Kansas  City  court  of 
appeals  acquired  no  Jurisdiction  of  the  ap- 
peal. Const.  Mo.  1875,  art  6,  S  12;  Const 
Amend.  1884,  I  5.  Whether  these  amend- 
ments were  unconstitutional  or  not  was  a 
question  of  law,  upon  which  the  relators,  de- 
fendants in  that  suit,  were  entitled  to  the 
opinion  of  the  court  and  they  could  not  be  de- 
prived of  that  right  by  toe  admission  of 
plaintiff  therein  that  it  was,  as  contended  by 
defendants,  unconstitutional.  A  party  to  a 
suit  can  no  more  undo  the  law  by  admitting 
Its  invalidity  than  he  can  make  It  by  asserting 
what  the  law  Is.  If  such  a  rule  was  adopted, 
all  amendments  to  the  charter  might  be  ab- 
rogated by  agreement.  The  admission  that 
the  amendments  were  unconstitutional  was 
simply  an  assumption  of  the  prerogative  of 
the  court,  which  possessed  the  exclusive  pow- 
er to  pass  upon  that  question.  In  Crockett 
v.  Morrison,  11  Mo.  3,  it  is  said:  "It  is  well 
settled  that  the  admissions  of  a  party 'in  re- 
lation to  a  question  of  law  are  no  evidence. 
Such  admissions  do  not  make  the  law  either 
one  way  or  the  other,  and,  where  the  matter 
admitted  Involves  a  question  of  law  as  well 
as  fact  It  falls  within  this  rule,  and  is  there- 
fore incompetent  proof."  So,  In  Polk  v.  Rob- 
ertson, 1  Tenn.  456,  it  Is  said  that  "admis- 
sions of  law,  or  what  the  law  is,  have  no  ef- 
fect in  a  court  of  Justice;  they  are  never  no- 
ticed." And  no  admission  of  one,  or  even 
both,  parties,  as  to  a  question  of  law,  would 
be  binding  upon  the  court   Bice  v.  Buddi- 


man,  10  Mich.  125;  Watts  v.  Boom  Co.,  47 
Mich.  540,  11  N.  W.  377;  Craig  v.  Baker,  S 
Hardin,  281;  Happel  v.  Brethauer,  70  111. 
166;  Manufacturing  "Co.  v.  Messlnger,  2  Pick. 
223.  It  follows  from  what  has  been  said  that 
a  constitutional  question  Is  still  involved  in 
the  case  of  Bank  v.  Bidge,  and  that  the  Kan- 
sas City  court  of  appeals  has  no  Jurisdiction 
of  the  appeal,  but  that  the  Jurisdiction  is  in 
the  supreme  court  For  these  considerations 
the  peremptory  writ  of  mandamus  should  be 
awarded  against  the  respondents,  as  prayed 
for;  and  It  Is  so  ordered.  All  concur. 


STATE  ex  rel.  CBOW,  Atty.  Gen.,  v. 
KBAMBB. 

(Supreme  Court  of  Missouri.    May  30,  1899.) 

JUSTICES   OF  THE  PEACE-ELECTION— TIES— 
CONSTITUTIONAL  LAW. 

Const  1875,  art  6,  J  30,  provides  that  a  tie 
vote  for  judges  of  courts  of  record  shall  be  de- 
termined as  prescribed  by  law;  and  section  40 
has  a  similar  provision  as  to  clerks  of  courts  of 
record.  Section  37  authorizes  the  election  of 
justices  of  the  peace,  but  does  not  provide  how 
a  tie  vote  shall  be  decided.  Held,  that  such  omis- 
sion was  not  unintentional,  and  hence  so  much  of 
Rev.  St  1889,  §  0099,  as  authorizes  county  courts 
to  "decide"  in  case  of  a  tie  vote  for  justices  ot 
the  peace,  and  of  section  6092  conferring  on  the 
mayor  of  St  Louis  the  powers  of  the  county 
court  relating  to  justices  of  the  peace  as  au- 
thorizes the  mayor  to  decide  in  case  of  such  tie. 
are  unconstitutional. 

In  banc.  Quo  warranto  by  the  state,  on 
the  relation  of  Edward  C.  Crow,  attorney 
general,  against  Slegmund  L.  Kramer,  certi- 
fied from  the  St.  Louis  court  of  appeals. 
Writ  granted. 

This  is  a  proceeding  by  quo  warranto  in- 
stituted in  the  St  Louis  court  of  appeals  by 
the  attorney  general,  In  his  official  capacity, 
to  oust  respondent  from  the  office  of  justice 
of  the  peace  for  the  Fourth  district  of  the 
city  of  St  Louis.  The  return  of  the  re- 
spondent shows  that  at  the  general  election 
in  November,  1898,  respondent  and  James 
Grlffen  were  the  only  candidates  for  said 
office,  and  that  the  election  resulted  in  a  tie 
vote,  each  receiving  3,760  votes;  that  the 
board  of  election  commissioners  certified  this 
result  to  the  circuit  court,  which  in  turn  cer- 
tified it  to  the  mayor  of  that  city,  who  com- 
missioned respondent  to  said  office.  The 
power  of  the  mayor  Is  alleged  to  be  complete, 
under  sections  6099,  6092,  Bev.  St  1889. 
The  relator  demurred  to  the  return.  The  St 
Louis  court  of  appeals  held  that  there  is  a 
constitutional  question  Involved  in  the  case, 
and  hence  certified  the  case  to  this  court 

E.  C.  Crow,  R.  T.  Brownrigg,  and  Jesse 
A.  McDonald,  for  relator.  Fntse  &  Kortjohn, 
for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Respondent  bases  his  right  and  title  to  the 
office  in  question  upon  the  commission  is- 
sued to  him  by  the  mayor  of  St  Louis,  and 
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claims  that  the  mayor  had  full  power  to  do 
so,  under  sections  6000,  6092,  Rev.  St.  1880, 
and  that  section  6009  la  a  constitutional 
enactment,  as  Interpreted  by  this  court  In  the 
case  of  Lewis  v.  State,  12  Mo.  128. 

The  constitution  (section  87,  art  6)  pro- 
Tides,  "In  each  county  tbere  shall  be  ap- 
pointed or  elected,  as  many  Justices  of  the 
peace  as  the  public  good  may  require,  -whose 
powers,  duties,  and  duration  In  office  shall 
be  regulated  by  law."  The  constitution 
makes  no  provision  for  determining  the  elec- 
tion in  case  of  a  tie  vote  for  Justice  of  the 
peace,  but  the  general  assembly  has  enacted 
section  6090,  Rev.  St.  1880,  which  is  as  fol- 
lows: '"Wherever  two  or  more  persons  shall 
have  an  equal  number  of  votes  for  justices 
of  the  peace  for  any  township,  or  there  is 
a  contested  election,  the  county  court  shall 
decide  the  same."  The  general  assembly, 
by  section  6092,  Rev.  St.  1889,  divided  the 
city  of  St.  Louis  into  14  districts  for  the  elec- 
tion of  Justices  of  the  peace,  and  provided, 
"And  all  powers  and  duties,  now  conferred 
by  law  on  the  county  court  and  county  clerk, 
respectively,  relating  to  justices  of  the  peace, 
shall,  in  the  city  of  St.  Louis,  be  vested  In 
the  mayor  and  city  register,"  etc.;  and  it  is 
claimed  that  as  the  power  to  "decide"  in 
case  of  a  tie  between  two  candidates  for  Jus- 
tice of  the  peace  Is  vested  in  the  county 
court,  by  section  6090,  and  as  the  powers  and 
duties  of  the  county  courts  relating  to  Jus- 
tices of  the  peace  are,  in  St.  Louis,  vested  in 
the  mayor,  by  section  6092,  the  mayor  had 
full  authority  to  decide  the  tie  by  appoint- 
ing respondent,  and  that  section  6009  has 
been  held  to  be  a  constitutional  enactment, 
In  the  Lewis  Case,  cited. 

Similar  questions  have  arisen  In  other  ju- 
risdictions, to  which  reference  is  here  made, 
to  throw  light  upon  the  constitutional  and 
statutory  provisions  In  our  state  hereinafter 
discussed. 

In  Indiana  the  constitution  provides  that 
all  elections  shall  be  by  ballot  Const,  art. 
2,  |  13.  The  statutes  (section  4736,  Rev.  St. 
1881)  provide  that  in  case  of  a  tie  the  judges 
of  election  shall  "determine  by  lot  the  person 
entitled  to  the  office."  This  statutory  provi- 
sion has  been  held  constitutional,  and  not 
violative  of  the  provision  of  the  constitution 
requiring  all  elections  to  be  by  ballot.  John- 
ston v.  State.  128  Ind.  16,  27  N.  E.  422;  Wills 
v.  State,  128  Ind.  359.  27  N.  E.  423;  Klmerer 
v.  State,  129  Ind.  689.  29  N.  E.  17a  Consult, 
also.  State  v.  McMuIlen,  46  Ind.  307. 

In  Oregon  the  statute  provides  that  in 
case  of  a  tie,  it  shall  be  settled  by  lot  In 
Dunham  v.  Hyde,  30  Or.  385,  48  Pac.  422,  it 
was  held  that  a  town  recorder  had  no  power 
under  this  statute  to  have  a  tie  between  two 
candidates  for  town  marshal  settled  by  lot, 
but  the  constitutionality  of  the  statute  was 
not  discussed  or  decided. 

In  New  Jersey  the  statute  (Revision,  p. 
1201.  f  49)  provides  that  in  case  of  a  tie  for 
a  municipal  office  the  town  committee  shall 


"elect  between  those  having  an  equal  num- 
ber of  votes  unless  they  deem  a  special  town 
meeting  for  those  purposes  advisable,  and 
in  that  case  they  shall  have  power  to  call 
such  special  town  meeting,"  etc.  In  State 
v.  Boden,  51  N.  J.  Law,  114,  16  Atl.  58,  it 
wast  held  that,  after  the  town  committee  had 
ordered  a  special  election,  it  could  not  recon- 
sider its  action  and  settle  the  tie  by  electing 
one  of  those  having  an  equal  number  of 
votes.  The  constitutionality  of  the  statute 
was  not  passed  upon. 

In  State  v.  McKlnnon,  8  Or.  493,  it  was  held 
that  In  case  of  a  tie  neither  candidate  is  elect- 
ed, and  neither  can  enter  Into  office  until  the 
tie  is  settled  by  lot  as  the  statute  provides; 
but  although  the  constitution  of  that  state 
(section  16,  art  2)  provides  that  In  all  elections 
the  person  receiving  the  highest  number  of 
votes  shall  be  declared  elected,  the  constitu- 
tionality of  the  statute  was  not  called  in  ques- 
tion or  decided. 

In  Webster  v.  Gllmore,  91  111.  324,  It  ap- 
peared that  the  parties  litigant  had  received 
an  equal  number  of  votes  for  the  office  of 
supervisor  of  the  town,  and  that  "lots  were 
thereupon  drawn,  and  Gllmore  drew  the  suc- 
cessful lot"  Webster  contested  the  election, 
but  no  question  as  to  the  constitutionality  of 
the  statute  was  raised  or  decided. 

The  statute  of  Michigan  (Comp.  Laws  1871, 
S  136)  provides  that  In  case  of  a  tie  "such  per 
sons  shall  draw  lots  for  election  to  such  office," 
etc.  In  People  v.  Robertson,  27  Mich.  116,  It 
was  held  that  such  settling  of  a  tie  did  not 
preclude  an  inquiry  by  the  attorney  general, 
on  the  relation  of  the  losing  party  In  the  draw- 
ing. Into  the  legality  of  votes  cast  at  the  elec- 
tion. The  constitutionality  of  the  statute  was 
not  passed  upon,  although  section  3  of  article 
10  of  the  constitution,  which  requires  a  regis- 
ter of  deeds  (the  office  in  question  In  that  case) 
to  be  chosen  by  the  electors,  is  quoted,  and  the 
words  "chosen"  and  "electors"  are  emphasised 
and  italicized.  In  People  v.  Sutherland,  41 
Mich.  177, 1  N.  W.  927,  It  appeared  that  there 
had  been  a  tie,  which  had  been  settled  by  the 
parties  drawing  lots,  but  the  constitutionality 
of  the  statute  was  not  discussed  or  decided. 

In  Kentucky  the  statute  requires  the  ex- 
amining boards,  in  state,  district  and  county 
elections,  to  cast  lots  In  case  of  a  tie  vote. 
In  Hammock  v.  Karnes,  4  Bush,  390,  this  stat- 
ute was  held  not  to  be  applicable  to  ties  In 
municipal  elections.  The  constitutionality  of 
the  statute  was  not  decided. 

In  State  v.  Adams,  2  Stew.  (Ala.)  231,  it 
appeared  that  the  election  for  sheriff  had  re- 
sulted In  a  tie,  and  that  the  sheriff,  as  the  su- 
pervisor of  election,  had  cast  the  deciding  vote. 
The  court  discussed  the  effect  of  a  constitu- 
tional provision  which  would  deprive  the  sher- 
iff of  his  right  to  vote  except  in  case  of  a 
tie,  although  there  was  in  fact  no  such  provi- 
sion of  the  constitution  pointed  out  in  the  case, 
but  held  that  there  was  no  authority  under  the 
statute  for  the  sheriff  to  break  the  tie  by  cast- 
lug  the  deciding  vote,  and  that  In  case  of 
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a  tie  no  one  was  elected,  and  that  a  vacancy 
existed,  which  the  governor  had  properly  filled 
by  appointment 

In  Erdman  v.  Barrett,  89  Pa.  St  320,  It  ap- 
peared that  Erdman  and  FolweU  received  an 
equal  number  of  votes  for  the  office  of  pro- 
thonotary.  Barrett,  the  hold-over  incumbent, 
claimed  that,  as  the  election  resulted  In  a  tie, 
he  was  entitled  to  hold  over  until  the  next 
election.  Erdman  instituted  a  proceeding 
against  Barrett  to  test  his  right  to  hold  the 
office.  The  court  dismissed  the  proceeding, 
holding  that  in  case  of  a  tie  either  party 
might  contest  with  the  other  the  election,  but 
that  the  incumbent  (not  being  a  party  to  the 
tie)  was  not  a  necessary  or  proper  party  to 
such  a  proceeding,  and  his  right  to  the  office 
could  not  be  questioned  by  either  party  to  the 
tie.  This  was  all  that  was  decided  in  that 
case. 

In  Patterson  v.  People,  65  111.  App.,  loc.  dt. 
655,  it  was  decided  that:  "In  case  of  a  tie  in 
the  election  of  any  city  officer.  It  should  be  de- 
termined by  lot  which  candidate  shall  hold  the 
office.  Section  58,  c.  24,  p.  254,  Hurd's  Rev. 
St"  The  constitutionality  of  the  statute  was 
not  decided. 

In  the  contested  election  case  of  Heed  v. 
Cosden,  1  Clarke  *  H.  Elect  Cas.  884,  it  ap- 
peared that  the  parties  had  received  an  equal 
number  of  votes  as  representative  in  congress 
from  the  state  of  Maryland,  and  that  the  gov-* 
ernor  and  council,  acting  under  a  law  of  the 
state  of  Maryland,  "proceeded  to  decide  be- 
tween them  which  should  be  the  representa- 
tive," £nd  accordingly  Issued  a  certificate  of 
election  to  Cosden.  The  constitutionality  of 
the  state  statute  was  challenged.  The  consti- 
tution of  Maryland  directed  that  all  elections 
should  be  by  ballot  The  committee  of  elec- 
tions of  the  house  of  representatives  of  the 
Seventeenth  congress,  which  was  composed 
of  Messrs.  Sloane,  of  Ohio,  Edwards,  of  North 
Carolina,  Tucker,  of  South  Carolina,  Moore,  of 
Virginia,  Walworth,  of  New  York,  Bodgera,  of 
Pennsylvania,  and  Smith,  of  Kentucky,  after 
referring  to  article  1,  $  2,  of  the  constitution 
of  the  United  States,  which  provides  that  the 
house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the 
people  of  the  several  states,  and  to  section  5 
of  article  1,  which  makes  each  house  the  judge 
of  the  election  of  its  own  members,  said:  "On 
the  first  Monday  of  October,  1820,  in  conform- 
ity with  the  law  of  Maryland,  an  election  was 
held  by  the  qualified  electors  of  the  Sixth  con- 
gressional district.  On  that  day  they  either 
did  or  did  not  elect  a  member  of  congress. 
None  could  be  elected  unless  he  received  a 
greater  number  of  votes  than  were  given  for 
any  other  candidate.  The  term  'election'  must 
mean  the  act  of  choosing,  performed  by  the 
qualified  electors,  in  conformity  with  the  re- 
quirements of  the  constitution  and  laws  regu- 
lating the  manner  in  which  the  choice  shall 
be  made.  If,  therefore,  the  legal  electors  on 
the  day  appointed  shall  fall  to  make  a  choice. 
It  is  confidently  believed  that  no  other  author- 


ity of  the  state  can  at  any  other  time  make 
good  this  defect  Let  it  be  supposed  that  the 
electors  should  fail  to  attend  an  election;  that, 
consequently,  no  election  is  held;  would  it 
then  be  contended  that  the  executive  authority 
could,  by  lot  or  otherwise,  appoint  a  represent- 
ative for  such  district  in  the  congress  of  the 
United  States?  This  is  a  power  which,  it  is 
presumed,  none  will  contend  does  exist  Yet 
It  is  believed  to  be  nothing  more  than  that 
which  has  been  exercised  by  the  governor  and 
council  of  Maryland  in  the  case  under  consid- 
eration. In  this  case  the  electors  assemble, 
they  proceed  to  elect  they  make  no  choice, 
they  come  to  no  constitutional  result  It  is 
asked,  what  Is  the  difference  between  the  two 
cases?  The  one  would  be  an  appointment  be- 
cause no  election  had  been  held;  the  other, 
because  no  choice  had  been  made  The  com- 
mittee, being  of  opinion  that  the  power  thus 
virtually  exercised  by  the  governor  and  council 
of  Maryland,  In  appointing  a  representative  to 
the  congress  of  the  United  States,  being  con- 
trary to  the  express  provision  of  the  constitu- 
tion, and  one  which  this  house  cannot  sanc- 
tion, have  no  hesitation  in  rejecting  the  official 
statement  of  the  proceedings  in  the  case  as 
evidence  of  the  right  of  the  sitting  member  to 
a  seat  in  this  house." 

It  will  thus  be  observed  that,  outside  of 
Missouri,  In  every  state  where  there  is  a 
statutory  provision  as  to  a  tie,  except  Mary- 
land, the  statute  prescribes  that  the  tie  snail 
be  decided  by  drawing  lots,  which  is  done 
either  by  the  candidates  themselves  or  by 
the  election  officers;  that  in  Indiana  alone 
has  such  a  statute  been  expressly  held  to  be 
constitutional  and  not  to  conflict  with  the  pro- 
vision of  the  organic  law  which  requires  all 
elections  to  be  by  ballots  cast  by  the  electors, 
and  that  the  Maryland  statute  which  author- 
ized the  governor  and  council  to  "decide" 
where  there  is  a  tie,  without  saying  how  that 
decision  is  to  be  made,— whether  by  lot  or 
otherwise,— is  unconstitutional,  whether  It  be 
made  by  lot  or  otherwise,  because  the  people 
must  elect,  and  no  one  is  elected  who  does 
not  receive  "a  greater  number  of  votes  than 
were  given  for  any  other  candidate";  and 
that  an  election  which  results  In  a  tie  is  a 
no  better  constitutional  result  than  a  failure 
to  hold  any  election  at  alL 

In  the  case  at  bar  it  appears  that  the  mayor 
of  St  Louis  based  his  action  upon  the  de- 
cision of  this  court  in  the  case  of  Lewis  v. 
State,  12  Mo.  128,  and  in  so  doing  he  acted 
properly  and  in  obedience  to  the  laws  of  this 
state,  as  declared  by  the  highest  court  In  the 
state,  and  his  act  is  therefore  to  be  commend- 
ed, whatever  the  result  in  this  case  may  be, 
for  this  court  alone  has  power  over  that  de- 
cision,—It  is  binding  upon  every  other  court 
officer,  and  citizen,  so  long  as  It  stands.  We 
come,  therefore,  to  the  question  whether,  in 
the  light  of  the  constitution,  and  of  precedent 
and  of  reason,  the  decision  in  that  rase  was 
a  proper  conclusion  at  the  time  it  was  ren- 
dered, and  whether  it  ought  to  be  adhered  to 
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under  the  constitution  as  It  now  is.  The 
office  In  controversy  In  that  case  was  clerk  of 
the  county  court  of  Platte  county.  The  elec- 
tion resulted  in  a  tie.  Section  8,  c.  25,  p.  201, 
Rev.  St.  1815,  provided:  "Elections  for  clerks 
shall  be  conducted  as  other  elections  are,  but 
the  returns  of  all  elections  shall  be  made  to 
the  presiding  Judge  of  the  county  court;  and 
If  there  be  a  tie  or  contested  election,  It  shall 
be  determined  by  the  court  to  which  the  office 
belongs."  Section  8  of  article  2  of  the  con- 
stitution of  1834  provided  "that  the  offices  of 
the  clerks  of  the  several  courts  within  this 
state  shall  be  vacated  on  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  thirty- 
six;  and  the  clerks  of  the  circuit  and  county 
courts  of  the  respective  counties,  shall  be 
elected  by  the  electors  of  their  respective 
counties,"  etc.  The  constitution  made  no  pro- 
vision for  determining  a  tie  as  to  such  clerks, 
and  did  not  authorize  the  general  assembly 
to  make  any  provision  in  this  respect.  Pre- 
vious to  the  adoption  of  the  constitutional 
provision  the  clerks  of  the  county  courts  were 
appointed  by  the  court.  In  the  Lewis  Case, 
supra,  It  was  reasoned  that  as  the  constitu- 
tion provided  that  sheriff's  and  coroners 
should  be  elected  by  the  qualified  voters  of 
their  counties,  and  as  section  25,  art  4,  of 
the  constitution,  provided  that  "In  all  elec- 
tions of  sheriff  and  coroner,  when  two  or 
more  persons  have  an  equal  number  of  votes, 
and  a  higher  number  than  any  other  person, 
the  circuit  courts  of  the  counties  respectively, 
shall  give  the  casting  vote,"  etc.,  therefore 
the  statutes  quoted,  which  gave  the  county 
courts  the  power,  In  case  of  a  tie,  to  "de- 
termine" "to  which  the  office  belongs,"  was 
a  constitutional  enactment  No  attention  was 
paid  to  the  fact  that,  as  to  sheriffs  and  cor- 
oners, the  constitution  Itself  expressly  gave 
the  circuit  court  the  power  to  "give  the  cast- 
ing vote,"  while,  as  to  a  tie  for  clerk,  no  such 
power  was  given  to  anybody  by  the  constitu- 
tion, but  that  instrument  simply  provided 
that  the  clerks  must  be  elected  by  the  quali- 
fied electors;  but  notwithstanding  that  the 
power  was  expressly  conferred  In  the  one  case, 
and  not  conferred  at  all,  but  on  the  contrary, 
excluded  by  implication,  in  the  other,  the  con- 
clusion is  drawn  in  that  case  that  the  statute 
Is  constitutional.  No  attention  is  further  paid 
In  that  case  to  the  fact  that,  as  to  sheriffs 
and  coroners,  the  constitution  expressly  gives 
the  circuit  court  the  power 'to  give  the  "cast- 
ing vote,"  while  as  to  county  clerks  the  county 
court  Is  authorised  to  "determine"  "to  which 
the  office  belongs."  In  the  former  the  circuit 
court  is  given  the  power  to  break  the  tie  by 
giving  the  casting  vote,  while  In  the  latter 
the  county  court  Is  required  to  "determine" 
"to  which  the  office  belongs."  The  circuit 
court  could  break  the  tie  by  casting  the  vote 
for  the  one  it  preferred,  but  it  Is  not  con- 
ceivable upon  what  legal  principles  the  coun- 
ty court  could  proceed  to  determine  to  which 
of  the  tied  candidates  the  office  "belongs." 
As  pointed  out  in  the  case  of  Reed  v.  Cosden, 


If  neither  was  elected  (that  is,  if  neither  "re- 
ceived a  greater  number  of  votes  than  were 
given  for  any  other  candidate"),  the  office 
would  not  belong  to  either,  and  as  the  county 
court  was  limited,  by  the  very  terms  of  the 
statute,  to  the  right  to  determine  to  which 
the  office  belongs,  it  would  be  unable  to  draw 
a  legal  conclusion  or  enter  a  valid  Judgment 
for  it  would  appear  that  the  office  did  not 
belong  to  either,  because  neither  had  been 
elected  by  the  people,  and  the  county  court 
was  not  given  the  power  to  give  the  casting 
vote  for  the  one  It  preferred,  and  hence,  even 
under  the  terms  of  the  statute,  there  was 
nothing  which  the  legal  mind  of  the  county 
court  could  operate  upon,  and  hence  the  tie 
could  not  be  broken,  and  the  contestants 
would  be  left  where  the  electors  left  them,— 
neither  having  a  right  to  have  any  court  say 
the  office  belonged  to  him.  In  the  Lewis  Case, 
however,  the  court  Invoked  the  spirit  of  the 
constitution  to  supply  an  omission  in  its  letter. 
The  spirit  of  a  law  may  be  invoked,  where 
a  law  has  been  passed  which  Is  ambiguous, 
In  order  to  ascertain  the  meaning  of  the  law- 
maker; but  there  must  first  be  a  law  on  the 
subject,  before  the  spirit  and  meaning  can 
be  invoked,  for,  if  the  law  does  not  exist  in 
letter  in  the  books  (that  Is,  if  the  lawmakers 
have  never  spoken  on  that  subject),  their 
spirit  and  meaning  cannot  be  inquired  Into, 
for  they  have  neither  said  or  attempted  to 
say  anything  which  needs  Interpretation. 
So,  as  the  framers  of  the  constitutional 
amendment  of  1834  never  attempted  to  make 
any  provision  for  deciding  in  a  case  of  a  tie 
for  the  office  of  clerk  of  the  county  court 
but  left  it  to  the  people  to  elect  there  Is  no 
spirit  or  meaning  to  be  invoked,  nothing  to 
which  It  could  attach  or  throw  light  upon. 
The  fact  that  provision  was  made  as  to  ties 
for  sheriff  and  coroner,  and  no  such  or  other 
provision  made  for  ties  for  county  clerks,  is 
a  very  conclusive  demonstration  that  the 
framers  of  the  constitutional  amendment  did 
not  intend  that  ties  for  county  clerks  should 
be  determined  In  any  manner  by  the  county 
court  or  any  one  -else;  for,  if  they  had  so 
intended,  they  would  have  said  so  in  express 
terms,  as  they  did  respecting  sheriffs.  As 
they  did  not  do  so,  It  Is  plain  that  instead 
of  its  being  an  oversight  it  was  their  intention 
to  require  the  people  to  elect  and,  if  there 
was  a  tie,  there  was  no  election,  and  the 
legal  consequences  ensued.  The  case  of 
Lewis  v.  State,  12  Mo.  128,  was  therefore  er- 
roneously decided,  and  is  hereby  overruled. 

Passing  now  to  section  6090,  Kev.  St  1880, 
which  authorizes  the  county  court  to  "decide" 
In  case  of  a  tie  for  Justice  of  the  peace:  Sec- 
tion 37  of  article  6  of  the  constitution  of  1875 
authorizes  the  election  or  appointment  of 
Justices  of  the  peace,  and  the  act  of  1891 
(Acts  1891,  p.  175)  requires  Justices  of  the 
peace  in  cities  of  800.000  to  be  elected  at  the 
general  elections,  and  section  HOBO  requires 
Justices  of  the  peace  elsewhere  in  the  state 
to  be  elected.   The  constitution  does  not  pro- 
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Tide  bow  ties  for  Justice  of  the  peace  shall 
be  settled,  and  does  not  authorize  the  general 
assembly  to  make  any  such  provision.  It 
leaves  It  with  the  people  to  elect,  or  some  offi- 
cer to  appoint  as  may  be  regulated  by  law. 
Section  80  of  article  6  of  the  constitution  of 
1875  provides  that  ties  for  judges  of  courts 
of  record  "shall  be  determined  as  prescribed 
by  law,"  and  section  40,  Id.,  has  a  similar 
provision  in  case  of  a  tie  between  candidates 
for  clerk  of  any  court  of  record.  Section  2 
of  article  4,  Id.,  requires  senators  and  repre- 
sentatives to  be  "chosen  by  the  qualified 
voters,"  but  does  not  prescribe,  or  authorize 
any  one  to  prescribe,  how  a  tie  shall  be  set- 
tled. Section  3  of  article  5,  Id.,  provides  that 
in  case  of  a  tie  for  the  offices  of  governor, 
lieutenant  governor,  secretary  of  state,  state 
auditor,  state  treasurer,  attorney  general,  and 
superintendent  of  public  schools,  "the  general 
assembly  shall,  by  Joint  vote,  choose  one  of 
such  persons  for  said  office."  Section  10  of 
article  9,  Id.,  requires  sheriffs  and  coroners 
to  be  elected  by  the  qualified  voters,  and  the 
provision  (section  35,  art.  4)  of  the  consti- 
tution of  1820,  which  authorized  the  circuit 
court  to  give  the  casting  vote  for  sheriffs  or 
coroner  in  case  of  a  tie,  has  been  left  out  of 
the  constitution  of  1875,  and  jthese  officers  are 
left  where  county  clerks  were  left  by  the  con- 
stitution of  1820,— to  be  elected  by  the  people. 
Under  the  constitution  of  1875,  the  general 
assembly  was  expressly  given  power  to  pre- 
scribe by  law  how  a  tie  between  candidates 
for  Judge  or  clerk  of  a  court  of  record  should 
be  determined;  but  as  to  all  other  ties,  the 
constitution  expressly  declares  how  they  shall 
be  decided,  and  does  not  authorize  the  general 
assembly  to  otherwise  provide,  or  else  it 
makes  no  provision  for  them,  and  does  not 
authorize  the  general  assembly  to  do  so,  but 
requires  such  officers  to  be  elected  by  the 
people  This  must  have  been  Intentional,  and 
not  an  oversight;  for  In  section  80  of  article 
6  the  minds  of  the  framers  of  the  constitu- 
tion were  directed  to  ties  for  judges  of  courts 
of  record,  and  In  section  40  of  the  same  ar- 
ticle they  were  directed  to-  ties  for  clerks  of 
courts  of  record.  Section  37,  Id.,  relating  to 
justices  of  the  peace,  comes  In  between  these 
two  sections  of  article  6;  and  therefore  the 
question  of  ties  cannot  fairly  be  said  to  have 
been  In  mind  when  section  30  was  adopted, 
out  of  mind  when  section  87  was  adopted, 
and  In  mind  when  section  40  was  adopted. 
It  was  plainly  Intentional  Being  left  In  this 
shape  by  the  organic  law,  neither  the  general 
assembly  nor  the  courts  have  a  right  to  sup- 
ply an  omission,  If  It  could  be  so  considered, 
In  that  organic  law,  either  by  express  legis- 
lation or  by  judicial  interpretation,  but  their 
duty  is  to  enforce  the  law,  and  require  all 
such  persons  to  show  that  they  bad  been 
elected  by  the  people,  and,  falling  so  to  show, 
to  execute  the  law  applicable  to  cases  where 
there  Is  an  Intrusion  into  a  public  office. 

It  follows  that  so  much  of  section  6099 
as  attempts  to  authorize  county  courts  to 


decide  in  cases  where  "two  or  more  persons 
shall  have  an  equal  number  of  votes  for  Jus- 
tice of  the  peace  for  any  township"  Is  un- 
constitutional, and  that,  as  county  courts 
have  no  such  power,  the  mayor  of  St  Louis 
has  no  such  power,  If  he  has  the  powers  of 
county  courts  In  this  respect,  which  It  Is  not 
necessary  now  to  decide,  and  hence  that  the 
respondent  herein  has  shown  no  legal  title  to 
the  office  of  Justice  of  the  peace  for  the 
Fourth  Justice's  district  of  the  city  of  St 
Louis,  but  is,  In  law,  an  Intruder  therein. 
The  writ  of  ouster  Is  hereby  Issued  against 
respondent  ousting  him  from  the  office  of 
Justice  of  the  peace  for  the  Fourth  Justice's 
district  of  the  city  of  St.  Louis,  and  he  Is 
also  adjudged  to  pay  the  costs  of  this  pro- 
ceeding. All  concur;  VALLIANT,  J.,  in  toe 
result  only. 


RYLAND  et  aL  v.  BANKS  et  aL 

JONES  et  aL  v.  BUFORD  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  L 

May  23,  1899.) 

TBU8TS— HUSBAND    AND  WIFE — MORTGAGE — 
EQUITABLE)  TITLE. 

1.  A  husband  conveyed  land  to  a  trustee  for 
the  separate  use  of  his  wife,  authorizing  the 
trustee,  on  written  request  of  the  wife,  to  mort- 

fage,  rent  or  sell  it  He  afterwards  joined  with 
is  wife  in  a  trust  deed,  conveying  "all  his  in- 
terest" in  the  land  to  secure  his  note,  the  trustee 
not  joining.  Bdd,  that  the  wife  could  convey  her 
equitable  estate  without  joinder  of  the  trustee. 

2.  The  deed  conveyed  all  her  interest  in  the 
property,  and  not  simply  the  husband's  estate  by 
the  curtesy,  and  the  trustee  held  the  naked 
legal  Ofle  wnich  he  could  be  compelled  to  convey 
to  the  heirs  of  the  purchasers  at  the  foreclosure 
sale. 

Error  to  circuit  court,  Lafayette  county; 
Charles  L.  Dobson,  Special  Judge. 

Partition  by  Simeon  B.  Ryland  and  others 
against  Florence  J.  Banks  and  others.  There 
was  a  decree  in  favor  of  defendant  Coleman 
Buford  and  Florence  Eckle  against  defend- 
ants Anna  Jones,  Irvln  Zeyslng,  Jr.,  and  oth- 
ers, and  the  latter  bring  error.  Reversed. 

This  Is  a  partition  proceeding,  and  the 
questions  involved  In  this  court  arise  between 
the  defendants  Coleman  Buford  and  Florence 
Eckle,  who  claim  a  part  of  the  land  parti- 
tioned as  the  heirs  of  Legrand  G.  Buford,  Jr., 
and  Orra  0.  Buford,  his  wife,  on  the  one  side, 
and  the  defendants  Anna  Jones,  Irvln  Zey- 
slng, Jr.,  and  others,  heirs  of  Irvln  Zeyslng. 
Sr.,  who  claim  under  their  ancestor  to  own 
the  same  part  of  the  land,  as  grantees,  by 
mesne  conveyances,  of  Legrand  G.  Buford, 
Jr.,  and  Orra  C.  Buford,  his  wife,  on  the  other 
side.  In  18G3  Legrand  Buford,  Sr.,  died 
seised  of  the  land  In  controversy,  and  also  of 
other  land.  He  left  surviving  him,  his  wid- 
ow, Eusebla,  two  daughters,  and  two  sons,  of 
whom  Legrand  G.  Buford,  Jr.,  was  one.  In 
1886  the  land  was  partitioned  In  kind,  and 
the  dower  assigned  to  the  widow  of  over  700 
acres,  embracing  the  land  in  controversy. 
She  remained  in  possession  thereof  nntll  her 


Digitized  by 


Google 


Ma) 


BYLAND  v.  BANKS. 


721 


death,  In  1894.  After  her  death  this  action 
was  begun  to  partition  the  dower  land.  In 
1875  Legrand  G.  Buford,  Jr.,  married  Orra 
Chlnn,  and  on  January  25,  1875,  Legrand  G. 
Buford,  Jr.,  conveyed  all  his  Interest  In  the 
dower  land  to  Alexander  Graves,  In  trust  for 
the  sole  and  separate  use  of  his  wife,  Orra, 
the  deed  containing  the  following  clause: 
"And  the  said  party  of  the  second  part  shall 
at  any  and  all  times  hereafter,  at  the  request 
and-  direction  of  the  said  party  of  the  third 
part,  expressed  In  writing,  bargain,  sell, 
mortgage,  convey,  lease,  rent,  convey  by  deed 
of  trust  for  any  purpose,  or  otherwise  dis- 
pose of  said  premises,  or  any  part  thereof, 
to  do  which*  full  power  is  hereby  given,  and 
shall  pay  over  the  rents;  issues,  profits,  and 
proceeds  thereof  to  the  said  party  of  the 
third  part,"  etc.  On  the  15th  of  November, 
1875,  Legrand  G.  Buford,  Jr.,  and  Orra  C. 
Buford,  his  wife,  executed  a  deed  of  trust  to 
Irvln  Zeysing,  Jr.,  as  trustee  for  Irvln  Zey- 
slng,  Sr.,  on  property  described  as:  "All  of 
his  Interest  in  the  undivided  estate  of  the 
late  Legrand  G.  Buford,  and  all  of  his  inter- 
est in  the  dower  of  his  mother,  Busebla  N. 
Buford,  deceased,  as  follows  [the  land  de- 
scribed In  this  deed  is  the  same  land  de- 
scribed in  the  conveyance  from  Buford  and 
wife  to  Graves,  In  trust  for  Mrs.  Buford, 
with  the  addition  of  17  acres  In  section  21,  as 
to  which,  however,  no  point  Is  made  here]." 
The  deed  then  recites  that  It  was  made  to 
secure  the  payment  of  a  note  for  {1,438  of 
the  same  date,  payable  at  12  months,  and 
signed  by  Legrand  G.  Buford,  and  further 
provides  that,  In  case  of  default  In  the  pay- 
ment of  the  note  secured  by  the  deed,  the 
trustee  shall  sell  the  land,  and  make,  exe- 
cute, and  deliver  to  the  purchaser  "good  and 
sufficient  deed  or  deeds,  which  shall  convey 
to  said  purchaser  or  purchasers  the  fee-simple 
title  In  and  to  such  real  estate,"  etc.  Orra 
C.  Buford  died  on  the  11th  of  December, 
1875,  leaving  Coleman  Buford  and  Florence 
Eekle  as  her  sole  heirs.  The  debt  secured 
by  the  deed  of  trust  was  not  paid,  and  on 
July  0,  1877,  the  trustee  foreclosed  the  deed 
of  trust,  and  Irvln  Zeysing,  Sr.,  became  the 
purchaser  of  the  land  for  $55,  and  received 
a  deed  from  the  trustee.  Zeysing  died,  and 
his  heirs  represent  him  in  this  case.  The 
controversy  here  is  between  the  heirs  of  Orra 
Buford  and  the  heirs  of  Zeysing.  The  con- 
troversy, In  a  nutshell.  Is  that  the  Bufords 
claim  that  the  legal  title  to  the  lands  was  in 
Graves,  as  trustee  for  Orra  C.  Buford,  and 
that,  under  the  deed  to  her,  she  could  not  con- 
vey, without  the  trustee  joined  in  the  deed, 
and  that,  as  the  trustee  did  not  join  In  the 
deed  of  trust  her  interest  in  the  land  was  not 
devested  by  that  conveyance,  but  that  upon 
her  death  the  use  was  executed,  and  the  title, 
devested  of  the  use,  immediately  vested  in 
her  heirs;  and,  further,  that  the  deed  of  trust 
only  purported  to  convey  the  interest  of  Le- 
grand G.  Buford,  Jr.,  in  the  land,  which  was 
only  an  estate  by  curtesy,  and  did  not  pre- 
51  S.W.-46 


tend  to  convey  Mrs.  Buford's  title,  and,  on 
the  other  hand,  the  Zeysing  heirs  claim  that 
the  method  of  conveyance  provided  in  the 
conveyance  to  Graves,  as  trustee,  is  not  ex- 
clusive, and  that  the  deed  of  trust  to  Zeysing 
conveyed  the  interest  of  Mrs.  Buford,  al- 
though the  trustee  did  not  join  In  it  and  that 
it  was  Intended  to  be  the  deed  of  Mrs.  Bu- 
ford, and  not  of  Legrand  G.  Buford  alone. 
At  the  request  of  the  Bufords,  and  of  Its  own 
motion,  the  court  declared  the  law  as  follows: 
"(1)  If  the  court  believes  from  the  evidence 
that  the  deed  of  date  the  25th  day  of  Janu- 
ary, 1875,  from  Legrand  G.  Buford  to  Alexan- 
der Graves,  as  trustee  for  the  use  and  benefit 
of  Orra  0.  Buford,  wife  of  said  Legrand  G. 
Buford,  was  filed  for  record  and  recorded  in 
the  recorder's  office  for  said  Lafayette  county 
on  the  30th  day  of  January,  1875,  by  said 
Legrand  G.  Buford,  or  by  his  authority  or  di- 
rection, then  his  dominion  over  the  same  was 
thereby  parted  with,  and  such  filing  and  re- 
cording thereof  constituted  a  sufficient  deliv- 
ery of  such  deed  to  the  grantee  and  benefi- 
ciary therein,  who  are  presumed  by  law  to 
have  assented  to  and  accepted  the  same  in 
the  absence  of  proof»of  a  disclaimer  thereof. 
(2)  The  use,  In  said  trust  deed  of  date  Janu- 
ary 25,  1875,  from  Legrand  G.  Buford  to 
Alexander  Graves,  as  trustee,  conveying  such 
lands  to  him,  for  the  use  of  Orra  C.  Buford, 
wife  of  said  Legrand  G.  Buford,  as  her  sole 
and  separate  property,  free  from  the  control 
of  her  said  husband,  and  from  liability  for 
his  debts,  was  not  executed  by  the  statute  of 
uses  in  her  during  coverture  and  lifetime  of 
said  Orra  C.  Buford,  so  as  to  enable  her  to 
sell,  or  convey  by  deed  of  trust  such  undi- 
vided fourth  interest  In  the  lands  thereby 
conveyed  during  such  coverture,  except  by 
and  through  her  trustee,  at  her  request  and 
direction,  expressed  in  writing,  as  prescribed 
and  provided  for  in  such  deed  to  said  Graves, 
as  trustee.  (3)  The  court  declares  the  proper 
construction  of  the  deed  of  trust  from  Le- 
grand G.  Buford  and  wife  to  Irvln  Zeysing, 
as  trustee,  of  date  November  15,  1875,  to  se- 
cure the  payment  of  the  debt  of  said  Legrand 
G.  Buford  to  said  Irvln  Zeysing,  Sr.,  to  be 
that  such  deed  of  trust  only  conveys  to  said 
Irvln  Zeysing,  Jr.,  all  of  the  Interest  of  said 
Legrand  G.  Buford  In  the  undivided  estate  of 
the  late  Legrand  G.  Buford,  and  all  of  his 
(said  Legrand  G.  Buford's)  Interest  in  the 
dower  of  his  mother,  Busebla  N.  Buford,  in 
said  lands  therein  described  and  referred  to, 
and  does  not  convey,  nor  purport  to  convey, 
the  Interest  of  said  Orra  C.  Buford  In  such 
lands.  (4)  The  court  on  Its  own  motion,  de- 
clares the  law  as  follows:  The  deed  from 
Legrand  G.  Buford  to  Alexander  Graves,  lor 
the  ase  of  Orra  C.  Buford,  was  sufficient  to 
devest  the  said  Legrand  G.  Buford  of  any  and 
all  rights  as  tenant  by  the  curtesy  In  the 
lands  therein  described;  and  on  the  death  of 
said  Orra  C.  Buford  the  title  to  said  lands 
vested  absolutely  In  her  heirs  in  fee  simple." 
The  trial  court  entered  a  decree  In  favor  of 
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the  Bufords,  and,  after  proper  steps,  the  Zey- 
slng  heirs  brought  the  case  to  this  court. 

J.  D.  Shewalter  and  Alex.  Graves,  for 
plaintiff  in  error.  Wallace  &  Chiles,  for  de- 
fendant in  error. 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  legal  title  being  In  Graves,  and  the 
equitable  title  in  Orra  C.  Buford,  the  first 
question  is,  did  the  act  of  Orra  C.  Buford  in 
executing  the  deed  of  trust  carry  the  title  to 
the  land?  The  deed  to  the  trustee  com- 
manded him,  at  the  request  and  direction  of 
Mrs.  Buford,  expressed  In  writing,  to  "bar- 
gain, sell,  mortgage,  convey,  lease,  rent,  con- 
vey by  deed  of  trust  for  any  purpose,  or 
otherwise  dispose  of  "the  property,  and  the 
Bufords  now  claim  that  while  it  is  true  that 
a  feme  covert  is  absolutely  a  feme  sole  with 
respect  to  her  separate  estate,  and  can  con- 
vey the  same  in  any  manner  known  to  'the 
law,  unless  "specially  restrained"  by  the  in- 
strument under  which  she  holds  title,  still 
the  deed  under  which  she  has  title  did  spe- 
cially restrain  her  as  to  the  manner  in  which 
she  might  convey,  and  hence  the  deed  of 
trust  is  Ineffective  to  devest  her  title,  be- 
cause It  was  not  made  in  the  manner  to 
which  she  was  limited.  The  proposition  un- 
derwent close  scrutiny  In  Klmm  v.  Weip- 
pert, 46  Mo.  532.  The  separate  property 
sought  to  be  charged  in  that  case  was  held 
by  the  wife  without  the  intervention  of  a 
trustee,  but  it  was  provided  that  she  might 
incumber,  sell,  and  convey  it  by  "her  deed 
duly  executed  and  joined  in  by  her  said  hus- 
band." Wagner,  J.,  said:  "It  Is  now  con- 
tended that,  as  the  deed  conveying  the  sepa- 
rate estate  to  Mrs.  Weippert  provides  that  she 
may  dispose  off  it  by  joining  her  husband  in 
a  conveyance  for  that  purpose,  she  Is  Incapa- 
ble of  disposing  of  it  in  any  other  way,  and 
it  is  further  insisted  that  in  no  event  is  the 
separate  estate  chargeable  for  the  debt.  The 
deed  vests  in  Mrs.  Weippert  the  full,  abso- 
lute, and  complete  title,  and  gives  her  the  en- 
tire ownership,  and  that  will  be  generally 
held  to  carry  with  it  the  most  ample  power 
of  disposition.  Some  of  the  earlier  cases  de- 
cided that  where  a  particular  mode  was 
pointed  out  in  the  deed  to  the  married  wo 
■man,  by  which  she  might  convey  her  sepa- 
rate estate,  she  was  restricted,  and  could  con- 
vey by  that  mode  only.  Chancellor  Kent 
was  of  the  opinion  that  the  power  of  disposi- 
tion of  the  separate  estate  of  the  wife  by 
her  is  not  absolute,  but  only  sub  modo,— to 
the  extent  of  the  power  given  her  by  the  in- 
strument—and, if  the  instrument  points  out 
a  particular  manner  of  disposition,  then  no 
other  can  be  adopted,  although  there  Is  no 
express  prohibition  of  any  other  made;  and 
there  are  other  authorities  of  the  same  pur- 
port [citing  cases].  But  the  later,  better,  and 
prevailing  opinion  is  that  a  feme  covert  is 
absolutely  a  feme  sole  with  respect  to  her 
separate  estate,  when  she  is  not  specially 


restrained,  by  the  instrument  under  which 
«he  acts,  to  some  particular  made  of  disposi- 
tion; and,  although  a  particular  mode  of  dis- 
position Is  pointed  out,  it  will  not  preclude 
her  from  adopting  any  other  mode  of  dispo- 
tion,  unless  there  are  words  restraining  her 
power  of  disposition  to  the  very  mode  point- 
ed out  [citing  cases].  When  the  leading  case 
of  Jaques  v.  Trustees,  17  Johns.  548,  was  in 
the  eourt  of  errors,  where  all  the  law  judges 
concurred  in  reversing  the  Judgment  of  the 
chancellor,  Spencer,  C.  X,  declared  that  the 
decision  fully  established  that  a  feme  cov- 
ert, with  respect  to  her  separate  estate,  is  to 
be  regarded  in  a  court  of  equity  as  a  feme 
sole,  and  may  dispose  of  her  -property  with- 
out the  consent  or  concurrence  of  her  trus- 
tee, unless  she  is  specially  restrained  by  the 
instrument  under  which  she  acquires  her 
separate  estate,'  and  that  the  established 
rule  In  equity  Is  that  when  -a  feme  covert, 
having  separate  property,  enters  Into  an 
agreement,  and  sufficiently  'indicates  her  In- 
tention to  effect  it  by  her  separate  estate,  a 
court  of  equity  will  apply  it  to  the  satisfac- 
tion of  such  an  engagement. '  And  Piatt,  J-, 
considered  the  rule  to  he  that  a  feme  cov- 
ert, having  a  separate  estate,  la  to  be  regard- 
ed as  a  feme  sole  as  <to  her  right  of  contract- 
ing for  and  disposing  of  it.'  The  Jus  09s 
ponendi  is  incident  to  her  separate  property, 
and  follows,  of  course,  by  implication.  She 
may  give  It  to  Whom  she  pleases,  or  charge 
It  with. the  debts  of  her  husband,  provided 
no  undue  Influence  be  exerted  over  her,  and 
her  disposition  of  it  will  be  sanctioned  and 
enforced  by  a  court  of  equity,  without  the 
assent  of  her  trustee,  unless  that  assent  he 
expressly  made  necessary  try  the  Instrument 
creating  the  trust  And  the  specification  of 
any  particular  mode  of  exercising  her  de- 
posing power  dees  not  deprive  her  of  any 
other  mode  of  using  that  right,  not  express- 
'ly  or  by  necessary  construction  negatived  in 
the  devise  or  deed  of  settlement:'  In  the  In- 
strument we  are  now  considering  there  Is  no 
restriction  or  limitation.  There  are  affirma- 
tive words  showing  that  the  wife  may  con- 
vey by  joining  with  her  husband,  but  there 
is  nothing  to  indicate  that  it  was  tatendad 
that  She  should  lie  restrained  to  that  parti  en- 
ter mode."  This  doctrine,  so  lucidly  stated, 
has  since  been  followed,  and  Judge  Wag- 
ner's opinion  approved,  in  Missouri  fRtehe- 
son  v.  Shnmons,  47  Mo.,  loc.  'tit  38;  Green 
v.  Button,  60  Mo.,  loc.  clt  191;  Werners  v. 
Kleeburg,  56  Mo.  196;  Wood  v.  Klce,  *P 
Mo.,  loc.  eft  838,  15  S.  W.  825),  and  m  no 
case  to  which  our  attention  has  been  called 
have  the  principles  announced  ever  been 
questioned  or  departed  from,  nor  Indeed  do 
we  see  how  they  could  be.  Mrs.  Buford  bad 
a  separate  estate  in  the  land.  Her  power  of 
alienation  was  not  specially  limited  to  any 
particular  method,  and  therefore  does  not 
fall  within  the  rule  against  alienation  by 
any  other  legal  method,  first  declared  by 
Lord  Thurlow  In  Partes  v.  White,  11  Ves. 
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209.  Being  an  equitable  estate,  site  had 
power,  to  charge  It  by  executing  her  note 
(Whitesides  t.  Cannon,  23  Mo.  457),  which, 
while  not  a  conveyance,  would  be  enforced 
In  equity  as  a  charge  upon  the  land  (Sing- 
luff  v.  Tindal,  40  S.  C.  501,  19  S.  E.  137;  In 
re  Luebbe's  Estate,  179  Pa.  St  447,  36  AtL 
322),  she  could  lease  It  without  .her  husband 
Joining  in  the  lease  (Perkins  v.  Morse,  78  Me. 
17),  and  she  could  convey  her  equitable  es- 
tate by  an  instrument  in  writing  which  would 
be  void  at  law  because  her  husband  did  not 
Join  in  It;  but  would  be  valid  in  equity  (Tur- 
ner v.  Shaw,  96  Mo.,  loc  cit  28,  8  S.  W.  896; 
Small  t.  Field,  102  Mo.,  loc.  cit  120,  14  8. 
W.  817;  Pitts  v.  Sheriff,  108  Mo.,  loc.  ctt 
115,  18  S.  W.  1072),  and,  although  the  trus- 
tee who  had  the  legal  title  did  not  join  In  the 
Instrument,  the  equitable  title  would  be  pass- 
ed by  her  act;  and  the  trustee  would  hold 
the  legal  title  for  the  use  of  her  equitable 
assign,  and  could  be  compelled  to  convey 
the  legal  title  to  her  assign,  her  written  in- 
strument being  regarded.  In  equity,  as  a  di- 
rection to  the  trustee  to  convey.  1  Blab. 
Mar.  Worn.  I  858;  Gregg  v.  Owens,  37  Minn. 
61,  33  N.  W.  216. 

In  Turner  v.  Shaw  the  husband  conveyed 
the  land  directly  to  his  wife  "to  her  sole  use 
and  benefit,"  and  this  was  held  sufficient  to 
create  in  her  a  separate  estate,  although,  if  a 
stranger  had  so  conveyed,  It  would  not  have 
created  a  separate  estate.  The  wife  after- 
wards conveyed  the  land  directly  to  her  bus- 
band,  and  It  was  held  a  good  conveyance  in 
equity,  although  it  was  a  nullity  as  a  deed  at 
law.  And  it  was  held  that  this  must  have 
been  the  effect  of  her  act,  "or  else  it  had  no 
effect  at  all";  and  it  was  said  by  Sherwood, 
J.:  "But  it  may  be  urged  that  this  deed  was 
utterly  invalid,  because  it  was  executed  by  the 
wife  alone.  However  this  may  be  as  to  mere 
statutory  estates,  which  require  a  Joinder  at 
husband  and  wife  in  order  to  their  valid  exe- 
cution, it  will  not  hold  as  to  separate  estates 
In  equity,  which  the  wife  may  charge,  mort- 
gage, or  convey  without  let  or  hindrance  from 
her  husband.  With  regard  to  such  property 
she  is,  in  equity,  a  feme  sole,  and  has  the  Jus 
disponendl,  which  is  the  inseparable  Incident  of 
ownership.  By  virtue  of  this,  she  incumbers, 
or  she  absolutely  disposes  of  it,  or  she  bind* 
It  by  her  parol  agreements,  Just  as  any  other 
owner  would.  This  position  Is  sustained  by 
abundant  authority  both  here  and  elsewhere." 
In  Small  v.  Field,  supra,  the  deed  was  not  ac- 
knowledged by  the  married  woman,  yet,'  the 
land  being  her  separate  estate,  the  convey- 
ance was  held  good  in  equity,  the  court,  speak- 
ing through  Sherwood,  X,  saying:  "This  be- 
ing the  case,  the  fact  mat  Kate  Greene  signed 
the  deed  makes  it  good  to  pass  the  equitable 
fee  without  an  acknowledgment,  Just  as  much 
so  as  If  she  had  been  a  feme  sole."  In  Pitts 
r.  Sheriff,  supra,  the  husband  deeded  the  land 
directly  to  his  wife.  They  separated,  were 
afterwards  divorced,  she  conveyed  the  land  to 
the  defendant  by  mesne  conveyances,  and 


ejectment  was  brought  to  recover  the  land. 
It  was  Insisted  that  there  was  no  delivery  ot 
the  deed,  as  the  wife  was  Incompetent  to  ac- 
cept a  delivery.  But  it  was  held,  following 
Turner  v.  Shaw,  supra,  that  the  deed,  being 
from  the  husband  to  the  wife  direct,  created 
a  separate  estate  in  her,  and  that  the  husband 
would  be  treated  as  the  trustee  of  his  wife, 
and  that,  when  the  marriage  relation  ceased, 
the  trust  ceased,  and  the  use  was  executed, 
and  therefore  the  deed  to  her  and  the  title 
claimed  through  her  were  held  good.  Speak- 
ing of  this  power  of  a  wife  to  alienate  her 
equitable  estates,  without  a  statutory  deed, 
wherein  her  husband  Joined  her,  and  without 
the  trustee  Joining  in  the  conveyance,  Bishop, 
in. his  excellent  treatise  on  the  Law  of  Mar- 
ried Women,  says  (section  853):  "The  case 
which  led  in  the  new  doctrine  (Taylor  v. 
Meads,  84  Law  J.  Oh.  208-207]  was  decided 
by  Lord  Chancellor  Weatbury  in  1865.  The 
question,  he  said,  was  'whether  in  a  case 
where  the  real  estates  are  conveyed  or  de- 
vised to  trustees  m  fee,  upon  trust  for  the 
sole  and  separate  use  of  a  married  woman  and 
her  heirs,  she  has  the'  same  power  of  disposi- 
tion by  deed  or  will  over  the  equitable  fee  as 
she  would  have  if  she  were  a  feme  sole';  and 
he  answered  this  question  in  the  affirmative. 
One  cannot  read  his  luminous  words  without 
thankfulness  to  that  Providence  which  guides 
our  earthly  affairs,  for  making,  now  and  then, 
for  high  Judicial  place,  a  man  who  will  not 
permit  his  intellect  to  wear  the  chains  which 
superstition,  clothed  in  Judicial  garments,  puts 
upon  almost  every  mean  understanding  caught 
within  what  ought  to  be  the  enlightened  ranks 
of  the  law.  He  observed:  There  Is  no  dif- 
ficulty as  to  the  principle.  When  the  courts 
of  equity  established  the  doctrine  of  the  sep- 
arate use  of  a  married  woman,  and  applied  it 
to  both  real  and  personal  estate,  It  became 
necessary  to  give  the  married  woman,  with 
respect  to  such  separate  property,  an  Independ- 
ent personal  status,  and  to  make  her,  In  equity, 
a  feme  sole.  It  Is  of  the  essence  of  the  sep- 
arate use  that  the  married  woman  shall  be 
Independent  of,  and  free  from  the  control  and 
interference  of,  her  husband.  With  respect  to 
separate  property,  the  feme  covert  is,  by  the 
form  of  trust,  released  and  freed  from  the  fet- 
ters and  disability  of  coverture,  and  invested 
with  the  rights  and  powers  of  a  person  who  Is 
sui  juris.  To  every  estate  and  interest  held 
by  a  person  who  is  sol  juris,  the  common  law 
attaches  a  right  of  alienation,  and  accordingly 
the  right  of  a  feme  covert  to  dispose  of  her 
separate  estate  was  recognised  and  admitted 
from  the  beginning  until  Lord  Thvrlow  de- 
vised the  clause  against  anticipation.  But  it 
would  be  contrary  to  the  whole  principle  of  the 
doctrine  of  separate  use  to  require  the  consent 
or  concurrence  of  the  husband  in  the  act  or 
Instrument  by  which  the  wife's  separate  estate 
Is  dealt  with  or  disposed  of.  That  would  be 
to  make  her  subject  to  his  control  and  Inter- 
ference. The  whole  matter  lies  between  a 
married  woman  and  her  trustees;  and  the 
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true  theory  of  her  alienation  Is  that  any  In- 
strument, be  it  deed  or  writing,  when  signed 
by  her,  operates  as  a  direction  to  the  trustees 
to  convey  or  hold  the  estate  according  to  a 
new  trust  which  is  created  by  such  direction. 
This  is  sufficient  to  convey  the  feme  covert's 
equitable  interest.  When  the  trust  thus  creat- 
ed is  clothed  by  the  trustees  with  the  legal 
estate,  the  alienation  is  complete  both  at  law 
and  In  equity.'" 

In  the  case  before  us,  there  is  no  objection 
to  the  deed  of  trust  from  a  statutory  point  of 
view,  for  the  husband  Joined  with  the  wife  In 
its  execution.  The  only  Infirmity  relied  on  is 
that  Graves,  the  trustee,  did  not  Join  In  its 
execution.  It  was  not  necessary  that  he 
should  Join.  The  deed  conveyed  the  equitable 
estate  of  the  wife.  The  legal  estate  was  still 
In  the  trustee,  to  be  held  "according  to  a  new 
trust,"  or  to  be  conveyed  by  him  to  the  new 
owner  of  the  equitable  estate  according  to  the 
direction  of  the  wife  expressed  in  her  deed. 
It  is  not  material  In  this  case  which  view  is 
taken.  The  assign  of  the  wife  could  and  can 
yet  demand  and  compel  Graves,  as  trustee, 
to  convey  the  legal  title  to  him,  and  thereby 
unite  In  himself  the  legal  title  with  the  equi- 
table title  already  acquired  from  the  beneficial 
owner,  or  It  can  still  be  treated  as  a  legal  title 
in  Graves  for  the  benefit  of  the  owner  of  the 
equitable  estate  acquired  from  Mrs.  Buford. 
The  right  of  a  feme  covert  to  alienate  her 
separate  estate,  by  deed  or  other  writing,  will 
not  be  hindered,  in  equity,  unless  specially 
limited  by  the  instrument  creating  her  estate, 
because  the  trustee  fails  or  refuses,  or  has  not 
been  asked,  to  Join  in  the  deed  or  writing,  for 
such  a  construction  of  her  rights  would  limit 
her  Jus  disponendi  over  her  separate  estate  as 
much  as  requiring  her  husband  to  Join  In  the 
conveyance  limits  her  free  disposal  of  It  In 
this  case  the  trust  was  created  to  protect  her 
estate  from  outside  Interference,  but  the  trus- 
tee was  not  given  power  to  protect  the  estate 
against  its  beneficial  owner.  He  was  an  aid 
on  her  staff,  and  not  a  ruler  over  her.  It  fol- 
lows, therefore,  that  the  circuit  court  erred  in 
the  principles  which  control  the  case,  and  that 
the  deed  of  trust  from  Legrand  G.  Buford, 
Jr.,  and  Orra  C.  Buford,  and  the  foreclosure 
thereof,  conveyed  the  equitable  estate  of  Orra 
C.  Buford  to  Irvlu  Zeysing,  Sr.,  and  that  the 
legal  title  is  still  in  Graves,  but  is  held  by  him 
as  trustee  for  Zeysing  as  a  new  trust  accord- 
ing to  the  direction  of  Orra  O.  Buford,  and  that 
Graves  is  under  obligation  to  convey  the  legal 
title  to  Zeysing  upon  request,  so  as  to  unite 
the  legal  and  equitable  in  him,  and  that,  he 
being  dead,  his  heirs  have  succeeded  to  his 
rights  in  this  regard. 

2.  It  is  wholly  Immaterial  that  In  the  deed 
of  trust  the  grantors  are  described  as  "Legrand 
G.  Buford  and  Orra  C.  Buford,  his  wife,"  and 
that  the  granting  clause  describes  the  land  as 
"all  his  interest  in  the  undivided  estate  of  the 
late  Legrand  G.  Buford,  and  all  of  his  interest 
in  the  dower  of  his  mother,  Eusebia  IN.  Buford, 
deceased."   These  are  manifest  Inaccuracies  of 


the  scrivener,  in  keeping  with  the  Inartificial 
way  in  which  he  describes  the  land,,  e.  g. 
"eighty  acres  west  half  northwest,  section  thir- 
teen," "forty  acres  northwest  northwest,  sec- 
tion fourteen,"  "seventeen  acres,  southeast  cor- 
ner southeast,  section  twenty  one,"  and  the 
like.  Legrand  G.  Buford,  at  the  date  of  this 
deed  of  trust,  had  no  Interest  in  any  of  the 
lands  covered  by  this  deed  of  trust,  except  a 
contingent  estate  by  the  curtesy.  There  was 
no  undivided  part  of  the  father's  estate,  ex- 
cept the  700  acres,  which  had  been  assigned 
to  his  mother,  Eusebia,  for  her  dower.  The 
description  in  the  deed  of  trust  of  "all  his  in- 
terest In  the  undivided  estate  of  the  late  Le- 
grand G.  Buford,  and  of  all  his  Interest  in  the 
dower  of  his  mother,  Eusebia  N.  Buford,  de- 
ceased," therefore  referred  to  one  and  the 
same  thing,— his  undivided  interest  in  the  TOO 
acres.  The  looseness  of  the  scrivener  Is  made 
plainer  by  his  describing  "his  interest  in  the 
dower  of  his  mother,  Eusebia  X.  Buford,  de- 
ceased." Her  dower,  of  course,  would  cease 
at  her  death;  but  this  deed  was  made  in  1875, 
and  she  did  not  die  until  1894.  There  could 
be  no  such  thing  as  a  dead  person  having 
dower,  nor  of  any  one  having  an  interest  in 
the  dower  of  a  deceased  dowress.  This  il- 
lustrates the  loose  character  of  the  deed,  and 
the  carelessness  of  the  scrivener.  If  only  the 
contingent  estate  by  the  curtesy  of  Legrand 
G.  Buford,  Jr.,  was  intended  to  be  conveyed, 
there  would  be  no  necessity  for  Orra  to  Join 
In  the  deed,  for  that  estate  could  not  arise  until 
after  her  death.  But,  if  this  was  all  that  was 
actually  conveyed  (and  most  certainly  the  deed 
was  sufficient  to  convey  this),  still  the  circuit 
court  did  not  even' give  this  much  to  the  Zey- 
sing heirs,  and  this  estate  was  in  existence 
at  the  date  of  the  decree,  for  Orra  C.  Buford 
died  in  1875,  and  Legrand  G.  Buford,  Jr.,  was 
alive,  and  a  party  to  this  action.  The  judg- 
ment is  erroneous  for  this  reason.  But  it  is 
plain  that  such  a  construction  makes  the  act 
of  Orra  O.  Buford,  in  Joining  in  the  deed,  per- 
fectly meaningless.  As  we  have  seen,  the  deed 
must  be  construed  so  as  to  give  some  effect 
to  her  act,  and  to  ascertain,  if  possible,  and 
carry  out,  her  Intention.  She  owned  the  undi- 
vided Interest  of  her  husband  In  the  700  acres 
of  his  father's  estate  which  had  been  set  apart 
as  the  dower  interest  of  his  mother.  It  is  too 
plain  to  admit  of  cavil  that  this  was  the  sub- 
stantial security  which  she  intended  to  give, 
and  which  she  had  a  right  to  give,  for  her 
husband's  note.  To  accomplish  and  effectuate 
her  Intention,  we  will  read  the  pronoun  "his" 
as  the  pronoun  "her"  wherever  necessary  in 
the  deed  of  trust  (Rlnes  v.  Mansfield,  86  Mo., 
loc  clt.  398,  9  S.  W.  799;  Fresnell  v.  Headley, 
141  Mo.  194,  43  &  W.  378;  Thomson  v.  Thorn- 
Bon,  115  Mo.  67,  21  S.  W.  1085,  1128),  thus 
giving  a  meaning  and  effect  to  the  deed,  rather 
than  making  it  meaningless  so  far  as  Orra  is 
concerned.  It  follows  that  the  Judgment  of 
the  circuit  court  Is  erroneous  In  awarding  this 
interest  to  the  Buford  heirs,  and  in  not  giving 
It  to  the  Zeysing  heirs;  and  for  this  reason 
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that  Judgment  18  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  in  accordance 
herewith.   All  concur. 


FOSTER  et  al.  v.  VERNON  COUNTY. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  6,  1888.) 
APPEAL — DISMISSAL*. 
Where  no  printed  abstract  of  the  pleadings 
and  record,  with  or  without  an  Index  thereto,  has 
been  filed,  as  required  by  Sup.  Ct.  Rules  11-13 
(16  S.  W.  vt;  31  S.  W.  v.),  the  appeal  will  be 
dismissed. 

Appeal  from  circuit  court,  Vernon  county; 
D.  P.  Stratton,  Judge. 

Action  by  A.  J.  Foster  and  others  against 
Vernon  county.  From  a  Judgment  In  favor 
of  plaintiffs,  defendant  appeals.  Dismissed. 

D.  M.  Gibson,  for  appellant  W.  M.  Bow- 
ker,  for  respondents. 

BDRGESS,  J.  This  appeal  Is  from  a  Judg- 
ment of  the  circuit  court  of  Vernon  county, 
but  no  printed  abstract  of  the  pleadings  and 
record,  with  or  without  an  index  thereto, 
has  been  filed,  as  required  by  rules  11,  12,  and 
13  of  this  court  (16  S.  W.  vt;  31  S.  W.  v.). 
For  this  reason  we  dismiss  the  appeal.  Mur- 
rell  ▼.  McGuigan  (Mo.  Sup.)  49  S.  W.  984; 
Halstead  v.  Stone,  Id.  860. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


TURNER  et  al.  v.  DIXON. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  6,  1899.) 

JUDGMENT   FOR  PARTITION  —  DESCRIPTION— 
AMBIGUITY— PAROL  EVIDENCE — GRAVE- 
YARDS— DEDICATION — EVIDENCE. 

1.  A  judgment  for  partition,  excepting  from 
the  land  to  be  sold  a  half  of  an  acre  in  a  certain 
quarter  section,  so  laid  out  as  to  include  the  fam- 
ily graveyard  of  M.,  is  not  void  for  uncertainty 
of  description  with  respect  to  the  half  acre, 
though  no  graveyard  was  located  In  said  quarter 
section,  where  the  family  graveyard  of  M.,  con- 
taining a  half  acre,  can  be  located  by  parol  m  an- 
other quarter  section. 

2.  Parol  evidence  was  admissible  to  show 
where  the  graveyard  was  in  fact  located. 

3.  An  instruction  that  presents  a  question  that 
Is  fully  covered  by  instructions  given  is  properly 
refused. 


Appeal  from  circuit  court,  Greene  county; 
James  T.  Neville,  Judge. 

Ejectment  by  Matilda  Turner  and  others 
against  John  Dixon.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Lincoln  &  Lydy,  for  appellant  0.  W.  Ham- 
lin, for  respondents. 

BURGESS,  J.  Ejectment  for  the  posses- 
sion of  one-half  acre  of  ground  out  of  the 
N.  E.  %  of  the  N.  W.  %  of  section  8,  township 
29,  of  range  21,  being  the  family  graveyard 
of  one  John  L.  McCracken,  In  Greene  county. 


The  petition  Is  in  the  usual  form,  and  the 
answer  a  general  denial.  The  ouster  Is  laid 
August  22,  1896.  The  case  was  tried  by  the 
court  and  jury.  The  trial  resulted  In  a  ver- 
dict and  Judgment  for  plaintiffs  for  posses- 
sion of  the  ground.  After  unsuccessful  mo- 
tion for  a  new  trial,  defendant  appeals. 

John  L.  McCracken,  deceased,  Is  the  com- 
mon source  of  title.  Plaintiffs  claim  title  as 
his  heirs;  the  defendant,  through  mesne  con- 
veyances from  the  purchaser  of  the  ground  of 
which  that  in  question  Is  a  part  at  a  partition 
sale  of  the  lands  of  said  John  L.  McCracken 
among  his  heirs  made  In  pursuance  of  a  judg- 
ment and  decree  of  court  rendered  in  a  suit 
for  partition,  to  which  plaintiffs  were  parties. 
The  E.  %  of  the  N.  W.  %  of  said  section  8 
was  embraced  in  the  judgment  and  decree  In 
that  suit,  and  was  ordered  sold,  except  "one- 
half  acre  of  the  east  half  of  southwest  quar- 
ter of  section  eight,  township  twenty-nine, 
range  twenty-one,  so  laid  out  as  to  include 
the  family  graveyard  of  said  John  L.  Mc- 
Cracken, deceased."  At  the  partition  sale 
Mary  T.  Stahl  became  the  purchaser  of  the 
E.  %  of  the  N.  W.  Yi  of  said  section  8,  and 
received  a  sheriff's  deed  therefor,  dated  No- 
vember 15,  1880.  Defendant  claims  title  un- 
der Mary  T.  Stahl,  derived  from  her  through 
J.  a  B.  Ish,  Samuel  H.  Regan,  John  Wight- 
man,  and  William  Dixon;  but  none  of  the 
grantees  through  whom  he  claims  title  were 
Innocent  ■  purchasers,  nor  was  he,  as  the 
graveyard  which  embraced  the  land  In  ques- 
tion had  been  known  and  used  as  such  for 
over  30  years.  He  also  claimed  title  by  ad- 
verse possession  for  more  than  10  years. 

The  following  Instructions  were  asked  by 
defendant  and  refused:  "(1)  The  court  de- 
clares that  under  the  pleadings  and  evidence 
the  plaintiffs  cannot  recover.  (2)  The  court 
declares  that  the  decree  in  partition  wherein 
James  R.  Turner  et  al.  were  plaintiffs  and 
William  S.  Rigg  et  al.  were  defendants,  read 
In  evidence,  locates  the  burial  ground  of  John 
L.  McCracken,  deceased,  on  the  southwest 
quarter  of  section  eight,  township  twenty- 
nine,  range  twenty-one,  Greene  county,  Mis- 
souri; and  If  the  jury  finds  from  the  evi- 
dence that  said  burial  ground  was  by  mis- 
take described  as  being  on  said  land,  when 
In  fact  It  was  located  on  the  northeast  quar- 
ter of  the  northwest  quarter  of  said  section, 
then  plaintiffs  cannot  recover,  unless  they 
have  shown  by  a  preponderance  of  the  evi- 
dence that  W.  H.  Dixon,  at  the  time  he  pur- 
chased the  land  In  controversy,  had  notice 
of  said  mistake,  or  the  existence  of  said  bur- 
ial ground  in  said  mentioned  forty,  and  If  the 
jury  finds  that  W.  H.  Dixon  had  such  notice, 
but  that  John  Wlghtman,  his  grantor,  had  no 
notice  of  said  mistake,  or  the  existence  of 
said  burial  ground  on  said  last  described  for- 
ty, then  the  finding  must  be  for  defendant. 
(3)  The  court  declares  that  If  the  evidence 
shows  that  Ish,  Regan,  Wlghtman,  and  Dix- 
on successively  have  been  In  adverse,  actual, 
open,  continuous,  and  uninterrupted  posses- 
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atom  of  the  land  In  controversy  for  ten  yean 
next  before  the  commencement  of  this  suit, 
then  plaintiffs  cannot  recover.  (4)  The  court 
declares  the  evidence  insufficient  to  establish 
the  dedication  of  the  ground  in  controversy 
as  the  private  burial  ground  of  John  L.  Mc- 
cracken, deceased.  (5)  If  the  Jury  finds  from 
the  evidence  that  the  plaintiffs  in  this  action 
were  also  parties  to  the  partition  suit  for  the 
partition  of  the  John  L.  MeCraeken  lands, 
and  that  the  east  half  of  northwest  quarter 
of  section  eight,  township  twenty-nine,  range 
twenty-one,  Greene  county,  Missouri,  was 
sold  In  said  cause,  and  a  sheriff's  deed  In  par- 
tition executed,  conveying  said  land,  without 
excepting  the  alleged  bo  rial  ground  in  ques- 
tion, and  the  purchaser  paid  the  sheriff  his 
bid  for  said  land,  and  W.  H.  Dixon  now  holds 
by  mesne  conveyance  the  title  of  such  pur- 
chaser, and  the  court  declares  he  does  hold 
same,  then  plaintiffs  cannot  while  holding 
the  proceeds  of  the  sale,  recover  herein.  (6) 
The  court  instructs  that  if  the  Jury  believes 
from  the  evidence  that  the  defendant  or  his 
landlord  was  In  the  actual,  open,  notorious, 
and  continued  adverse  possession  of  the  land 
in  controversy  for  at  least  ten  years  before 
the  institution  of  this  suit,  claiming  to  be 
the  owner  thereof,  then  the  verdict  must  be 
for  the  defendant."  The  court,  of  its  own 
motion,  and  over  the  objection  of  defendant, 
instructed  the  jury  as  follows:  "The  parti- 
tion proceedings  and  sheriff's  deed  read  in 
evidence  did  not  have  the  effect  of  passing  the 
legal  title  out  of  the  heirs  of  John  I*  Me- 
Craeken, if  the  MeCraeken  graveyard  was 
known  and  recognized  as  such  in  the  com- 
munity generally.  If.  therefore,  you  find 
from  the  evidence  that  it  was  so  known,  and 
that  the  plaintiffs  are  the  heirs  of  John  L. 
MeCraeken,  you  will  find  the  issue  in  favor 
of  the  plaintiffs,  for  the  possession  of  the 
property  sued  for;  unless  you  further  and 
from  the  evidence  that  defendant  is  entitled 
to  hold  the  same  by  virtue  of  the  statute  of 
limitation,  as  hereinafter  defined.  If  the  de- 
fendant and  Wlghtman,  Regan,  Stahl,  Ish, 
and  Shaw,  any  or  all  of  them,  have  been  In 
the  open,  notorious,  continuous,  exclusive,  and 
adverse  possession  of  the  land  sued  for. 
claiming  to  own  the  same  under  the  deeds 
and  title  papers  In  evidence,  for  any  period  of 
ten  years  prior  to  the  25th  day  of  August, 
1896,  then  they  are  entitled  to  hold  the  same 
now,  by  virtue  of  the  statute  of  limitations. 
The  burden  of  showing  such  title  by  limita- 
tions is  on  the  defendant,  and  It  must  be 
proven  by  a  preponderance  or  greater  weight 
of  evidence.  In  determining  whether  the 
land  was  held  exclusively  and  adversely  by 
defendants,  you  will  consider  the  nature  of 
the  property,  and  any  and  all  other  facts  and 
circumstances  in  evidence  which  In  your 
Judgment  would  throw  light  on  the  question." 

Defendant  claims  that  the  legal  title  to  the 
one-half  acre  of  land  in  question  passed  to 
the  purchaser  at  partition  sale,  and,  as  de- 
fendant or  his  landlord  succeeded  to  that  ti- 


tle, the  first  instruction  asked  by  him,  in  the 
nature  of  a  demurrer  to  the  evidence,  should 
have  been  given.  It  Is  well  settled  that 
ejectment  can  only  be  maintained  upon  a  le- 
gal title  existing  in  the  party  suing  at  the 
time  the  action  is  commenced.  Ford  v. 
French,  72  Mo.  250;  Dunlap  v.  Henry,  76  Mo. 
106.  So  that,  unless  the  title  to  the  land  was 
at  the  time  of  the  commencement  of  this  suit 
in  plaintiffs,  they  were  not  entitled  to  recover, 
and  the  instruction  should  have  been  given. 
There  is  no  question  but  that  the  title  was  in 
them  at  that  time,  unless  it  passed  to  Mary 
T.  Stahl  by  virtue  of  her  purchase  at  the  par- 
tition sale,  and  the  sheriff's  deed  made  to  her 
in  pursuance  thereof.  This  depends  upon  the 
description  of  the  land  as  reserved  from  par- 
tition sale  by  the  decree  of  partition.  By  the 
description  it  is  located  in  the  wrong  quarter 
section,  aad  unless  the  added  words,  "so  as 
to  include  the  family  graveyard  of  said  John 
L.  MeCraeken,  deceased,"  control,  and  then 
make  the  description  sufficiently  definite  to 
exclude  the  land  from  the  judgment  of  par- 
tition and  order  of  sale,  Che  title  passed  to 
Mary  T.  Stahl.  But  she  and  those  claiming 
title  under  the  judgment  in  partition  must  be 
presumed  to  have  had  knowledge  of  the  fact 
that  the  land  In  question  was  not  Included  in 
that  judgment  There  was  no  other  grave- 
yard on  any  of  the  land  partitioned,  and  this 
one  bad  existed  since  1855.  Suppose  we  ex- 
clude or  ignore  altogether  the  words  "one- 
half  acre  out  of  the  northwest  quarter,  sec- 
tion eight,  township  twenty-nine,  range  twen- 
ty-one," as  being  inconsistent  with  the 
location  of  the  graveyard;  there  would  be  no 
difficulty  whatever  In  Identifying  the  land  by 
the  description  which  follows,  to  wit  "the 
family  graveyard  of  John  L.  MeCraeken": 
"for  still,  after  such  rejection,  enough  will  be 
left  to  constitute  a  good  and  valid"  descrip- 
tion. Sherwood,  C.  J.  (dissenting  opinion).  In 
Lincoln  v.  Thompson,  75  Mo.,  loc.  dt  637. 
The  rule  is  well  settled  that  in  actions  In- 
volving the  constructions  of  sheriff's  deeds, 
when  the  description  of  the  land  is  vague, 
parol  evidence  la  admissible  for  the  purpose 
of  showing  that  the  land  conveyed  is  known 
by  a  certain  name,  and  where  located.  'Web- 
ster v.  Blount,  39  Mo.  500;  McPike  v.  Allman. 
53  Mo.  551;  Hammond  v.  Johnston,  93  Mo. 
198,  «  S.  W.  83,  and  authorities  cited.  And. 
If  this  may  be  done  with  respect  to  land 
vaguely  described  In  a  sheriff's  deed,  we  see 
no  reason  why  such  evidence  was  not  admis- 
sible in  this  case  for  the  purpose  of  showing 
where  the  graveyard  was  in  fact  located. 
This  is  not  a  case  of  failure  to  describe  the 
land  In  litigation,  but  the  question  Is  which 
one  of  two  descriptions  shall  prevail;  the  evi- 
dence showing  that  the  first  does  not  em- 
brace the  land,  while  the  other  does,  and  may 
with  the  aid  of  verbal  testimony  be  definitely 
located.  The  judgment  to  the  partition  suit 
was  In  all  respects  In  accordance  with  the 
forms  of  law,  and  plainly  excluded  from  Ms 
provisions  the  graveyard  in  question. 
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There  can  be  no  difficulty  In  ascertaining 
by  measurement  the  exact,  ground  Included  In 
the  graveyard;  henoe  defendant's  fourth  In- 
struction was  properly  refused. 

The  sixth'  Instruction  asked  by  defendant 
only  presents  the  question  of  the  statute  of 
limitations,  which,  was-  fully  covered  by  the 
Instruction  given,  by  the-  court  of  Its.  own  mo- 
tion; and  it  did'  net,  therefore,  oammlt  error 
In  refusing  the  instruction  asked  by  defend* 
ant  Martin  Smylee,  56 >  Mo.  577;  Condon, 
v.  Hallway  Co.,  7*  Mo,  5671  Onopen  v.  John- 
son, 81  Mo.  488;  State  v.  St  Louis-  Brokerage 
Co.,  86.  Mo.  411;  Burdlct  v.  Railway  Co.,  123 
MD.  221;  27.  &  W,  453. 

It  logically  follows  from  what  has  been 
said  that  the  judgment  in,-  partition,  with  re- 
spect: to  this  one-half  acre  of  ground,  was  not 
void  for  uncertainty  of  description,  and  that: 
it  was  not  therefore,. embraced  within  the- de- 
cree in  that  case.  We  therefore  affirm  the 
judgment 

GANTT,  P.  J.,  and  SHERWOOD,-  J.,  concur. 


KINGMAN  &  CO.  v.  CORNELL-TKBBBTTS 
MACHINE  &  BUGGY  CO. 

(Supreme  Court  of  Missouri.  Feb.  15, 1898.) 

FRAUDULENT  .CONVEYANCES — TRUST  DEEDS— 
ACCEPTANCE  —  DELIVERY  —  INSTRUCTION— 
INDORSBR — PAROL  PROOF— CORPORATIONS— 
PREFERRING  STOCKHOLDERS. 

X.  Where  a  trust  deed  of  a  stock  of  goods  is 
given  to  secure  the  separate,  independent  debts 
of  several  creditors,  no  trustee  being  named,  it  is 
good  as  to  those  who  accept  it  before  unsecured 
attaching  creditors  intervene,  but'  subject  to  at- 
tachment as  to  those  who  have  not  accepted  it. 

2.  Where  a  debtor  attempts  to  prefer  certain  of 
his  creditors  by  a  mortgage,  fraud  in  its  execu- 
tion cannot  be  predicated  on  the  letter's  failure, 
to  accept  it  where  the  property  has  been  at- 
tached by  other  unsecured  creditors. 

3.  A  charge  is  erroneous  where  there  is  no  evi- 
dance  on.  winch  to  base  it. 

4.  Where-  a,  person  not  the  payee  writes  his 
name  across  the  back  of  a  note  at  the  time  of 
execution  be  is  prima  facie  a  joint  maker,  and, 
as  between  him -and  the  payee,  the  character  of 
his  undertakings— whether  as  maker,  indorser, 
surety,  or.  guarantor— may  be  shown  by  parol. 

5.  An  attaching  creditor  cannot  object  that 
such  an  indorser  of' the  debtor's  notes,  secured  by 
a  deed'  of  trust,,  is-  a  maker,  and  not  a  guarantor, 
and  hence  not  entitled  to  protection,  as  this  is  a 
matter  between  the  payee  and  the  indorser;  and, 
where  the  payee  has  compelled  the  indorser  to 
pay  the  notes,  he  becomes  subrogated  to  the 
payee's  rights  under  the  deed. 

6.  His  right  to  such  security  Is  not  affected 
by  the  fact  that  he  is  a  stockholder  of  the  debt- 
or corporation. 

7.  Delivery  of  a  trust  deed  securing  creditors, 
to  the  trustee  named  therein,  is  a  good  delivery, 
which  inures  to  the  benefit  of  the  named  ben- 
eficiaries; and,  unless  they  disclaim  within  a 
reasonable  time  after  notice,  their  acceptance  will 
be  presumed. 

Burgess  and  Robinson,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court  Jas- 
per county;  Edward  0.  Crow,  Judge. 


Action,  by  Kingman  &  Co.  against  the  Oor- 
nell-Tebbetts  Machine  &  Buggy  Company. 
There  was  a  judgment  for  plaintiff,  and.  de- 
fendant appeals.  Reversed. 

Division  No.  1  of  tola  court  speaking 
through  MARSHALL,  J.,— all  of  the  judges 
concurring,-— delivered  the  following  opinion 
In  this  case: 

.  "On  November  17,  1893,  plaintiff  instituted 
suit  In  the  circuit  court  of  Jasper  county 
against  defendant  upon  five  promissory  notes. 
The  answer  was  a  plea  of  payment  On  the 
14th  of  February,  1894,  the  defendant  execut- 
ed and  delivered  to  H.  H.  Harding,  as  trus- 
tee, a-  deed  of  trust  covering  its  stock  of  mer- 
chandise In  its  store,  at  Carthage,  Missouri, 
to:  secure  Its  Indebtedness,  evidenced  by  prom- 
issory notes  1b  favor  of  William  Deering  & 
Co.  aggregating  $2,979.50,  all  dated  Febru- 
ary, 12, 1694s  of  Merchants'  National  Bank  of 
Cincinnati,  aggregating  $1,452.58,  all  dated 
June  6, 1898,  and  of  Fourth  National  Bank  of 
Cincinnati,  aggregating  $726.63,  all  dated 
June  6,  1893.  None  of  said  notes  were  due 
when  the  deed  of  trust  was  made  or  when 
the  attachment  was  sued  out.  The  trustee  on 
the  same  day  caused  the  deed  of  trust  to  be 
recorded  In  Jasper  county,  and  Immediately 
I  took  possession  of  the  property  covered  by 
the  deed  of  trust,  and  placed  A.  E.  Tebbetts 
In  charge  of  the  goods,  with  directions  to  sell 
them,  and.  render  to  bim  an  account  of  sales 
on  the  1st  of  each  month.  The  deed,  of  trust 
provided  that  the  mortgaged  property  should 
remain  in  the  possession  of  the  mortgagor 
until  default  In  the  payment  of  some  of  the 
notes,  but  that  the  mortgagor  should  have  no 
right,  to  sell  any  part  of  the  mortgaged  prop- 
erty, without  the  written,  consent  of  the  benefi- 
ciaries in  the  mortgage,  and,  if  done  with 
their  consent,  the  proceeds  of  sale  should  be 
Immediately  applied  to  the  payment  of  the 
secured  debts;  that  In  case  of  a  sale  or  any 
attempt  to  sell  or  remove  the  property  with- 
out such  written  consent,  or  of  any  unrea- 
sonable depreciation  in  the  value  of  such 
property,  the  trustee  should  take  possession 
of  the  property,  and  sell  it  at  public  or  pri- 
vate sale,  at  his  option,'  In  Carthage.  The 
trustee,  upon  taking  possession,  at  once  pro- 
ceeded to  sell  at  private  sale,  and  continued  to 
do  so  for  about  a  month,  receiving  all  the  pro- 
ceeds of  sale.  On  the  10th  of  March,  1894, 
the  plaintiff  sued  out  an  attachment  In  aid 
of  Its  suit  previously  begun  on  the  17th  of 
November,  1898,  and  thereafter,  on  the  25th 
of  October,  1894,  filed  an  amended  affidavit 
for  attachment,  alleging  five  grounds  of  at- 
tachment, to  wit:  '(1)  That  defendant  on 
March  6,  1894.  had  fraudulently  conveyed 
and  assigned  Its  property  and  effects  so  as  to 
hinder  and  delay  Its  creditors;  (2)  that  the 
defendant  bad  fraudulently  concealed,  re- 
moved, and  disposed  of  Its  property  and  ef- 
fects so  as  to  binder  and  delay  its  creditors; 
(3)  that  defendant  was  about  fraudulently 
to  convey  and  assign  its  property  and  effects 
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so  as  to  hinder  and  delay  Its  creditors;  (4) 
that  defendant  was  about  fraudulently  to 
conceal,  remove,  and  dispose  of  Its  property 
and  effects  so  as  to  hinder  and  delay  Its  cred- 
itors; (5)  that  the  debt  sued  for  was  fraud- 
ulently contracted  on  the  part  of  the  debtor.' 

"The  not  uncommon  condition  Is  present  In 
this  case  of  a  direct  and  Irreconcilable  con- 
flict between  counsel  as  to  whether  the  rec- 
ord shows  that  the  beneficiaries  in  the  deed 
of  trust  accepted  it  before  the  attachment 
writ  was  levied.  Appellant's  counsel  says: 
'William  Deering  &  Co.,  one  of  the  benefi- 
ciaries whose  debt  was  secured  by  said  deed 
of  trust,  accepted  under  the  same  within  two 
or  three  days  after  its  execution,  and  about 
a  month  before  the  levy  of  the  attachment  In 
this  action.  The  other  two  beneficiaries  had 
not  formally  accepted  under  the  deed  at  the 
time  the  property  was  seized  by  the  sheriff. 
Lewis  B.  Tebbetts,  however,  who  was  surety 
on  all  the  notes  held  by  said  Merchants'  Na- 
tional Bank  and  said  Fourth  National  Bank, 
secured  to  be  paid  by  said  chattel  deed  of 
trust,  and  to  whose  benefit  as  such  surety 
the  conveyance  Inured,  did  accept  under  the 
same  Immediately  after  the  execution  of  said 
deed;  and  subsequently,  and  after  the  levy 
of  the  attachment,  he  took  up  and  paid  said 
notes,  and  became  subrogated  to  the  rights 
of  said  banks  under  said  conveyance.'  Re- 
spondent's counsel,  on  the  other  hand,  says: 
The  record  shows  that  neither  of  the  benefi- 
ciaries knew  of  the  execution  of  said  chattel 
deed  of  trust  until  after  the  making  and  re- 
cording of  same,  and  that  neither  of  the 
beneficiaries  accepted  or  attempted  to  accept 
the  benefits  of  said  chattel  deed  of  trust  until 
after  the  levy  of  the  attachment  in  this  cause.' 
The  printed  record  in  this  case  covers  180 
pages,  and  this  contrariety  of  contention  of 
counsel  has  imposed  upon  the  court  the  ne- 
cessity of  reading  it  to  settle  this  question  of 
fact  The  testimony  of  Craig,  Harding,  and 
It.  B.  Tebbetts  shows  that  Deering  ft  Co. 
were  trying  to  procure  the  security  before  It 
was  given,  and  that  after  it  was  given  they 
accepted  it  within  a  few  days,  and  before  the 
attachment  was  levied.  L.  B.  Tebbetts  was 
an  indorser  on  the  notes  held  by  the  two 
banks,  and  guarantor  for  the  debt  to  Deering 
&  Co.;  and,  immediately  after  the  deed  of 
trust  was  executed,  he  notified  the  banks  and 
Deering  &  Co.  of  the  fact,  and  he  approved 
of  and  accepted  the  deed  of  trust.  It  does 
not  appear  that  the  banks  accepted  the  se- 
curity. None  of  this  testimony  was  contro- 
verted at  all  by  the  plaintiff.  It  must  there- 
fore be  taken  as  true  in  this  case.  The  trus- 
tee took  possession  of  tbe  mortgaged  property 
with  the  consent  of  the  debtor  company  and 
of  Tebbetts,  and  his  action  in  this  regard  was 
approved  by  Deering  &  Co. 

"At  the  request  of  the  plaintiff,  the  court 
Instructed  the  jury  as  follows:  '(1)  The 
court  instructs  tbe  jury  that  if  they  believe 
from  the  evidence  that  the  defendant,  by  Its 
officers,  in  executing  and  having  executed  the 


chattel  deed  of  trust  read  in  evidence  intend- 
ed thereby  to  hinder,  delay,  or  defraud  any 
one  or  more  of  Its  creditors,  they  will  find  the 
issue  for  the  plaintiff  on  first  ground  alleged 
in  the  affidavit  for  attachment  (2)  The 
court  instructs  the  jury  that  while  fraud  is 
not  to  be  presumed,  yet  it  la  rarely  suscepti- 
ble of  being  proved  by  direct  and  positive 
testimony,  and  may  be  proved  by  facts  and 
circumstances;  and  If  the  jury  believe  from 
all  the  facts  and  circumstances  detailed  in 
evidence  that  the  officers  of  defendant  intend- 
ed by  the  execution  of  tbe  chattel  deed  of 
trust  read  in  evidence  to  binder,  delay,  or  de- 
fraud any  one  of  its  creditors,  they  win  find 
the  Issue  for  plaintiff  on  the  first  ground  of 
attachment  alleged  In  tbe  affidavit.  (3)  The 
court  instructs  the  jury  that  If  they  beUeve 
from  the  evidence  that  the  officers  of  the  de 
fendant  company  executed  the  chattel  deed  of 
trust  read  in  evidence  without  the  knowledge 
of  the  Merchants'  National  Bank  of  Cincin- 
nati, Ohio,  the  Fourth  National  Bank  of  Cin- 
cinnati, Ohio,  and  Wm.  Deering  &  Co.,  the 
beneficiaries  therein,  or  either  of  them,  and 
either  of  said  parties  did  not  accept  said  chat- 
tel deed  of  trust  before  the  levy  of  the  at- 
tachment In  this  cause,  then  said  chattel  deed 
of  trust  was  fraudulent  as  to  other  cred- 
itors of  defendant  company,  and  the  jury  will 
find  the  issue  for  plaintiff  on  the  first  cause 
for  attachment  (4)  The  court  instructs  the 
jury  that  if  they  belie ve  from  the  evidence 
that  defendant  company  had  a  stock  of  over 
$6,000  about  January  1,  1884,  and  that  when 
the  attachment  was  levied,  March  10,  1894, 
their  stock  did  not  amount  to  more  than 
about  $2,500,  and  said  defendant  company,  of- 
ficers, and  agents-  have  failed  to  account  for 
the  difference  In  the  value  of  the  stock,  then 
the  jury  may  take  such  facts,  together  wtth 
all  the  other  facts  and  circumstances  in  evi- 
dence on  the  question  as  to  whether  defend- 
ant had  concealed,  removed,  or  disposed  of 
Its  property  and  effects  with  Intent  to  hinder, 
delay,  or  defraud  Its  creditors,  or  any  of 
them;  and  If  the  jury  believe  from  all  the 
facts  and  circumstances  in  evidence  that  de- 
fendant by  its  officers,  had  at  tbe  time  of 
the  levy  of  the  attachment  concealed,  remov- 
ed, or  disposed  of  any  of  its  property  or  ef- 
fects with  Intent  to  hinder,  delay,  or  defraud 
any  of  its  creditors,  they  will  find  the  Issue  for 
the  plaintiff  on  the  cause  of  attachment  (5) 
The  court  Instructs  the  jury  that  L.  B.  Teb- 
betts, H.  M.  Cornell,  and  A.  M.  Tebbetts  not 
being  payees  of  the  Cook  Carriage  Company 
notes,  and  having  written  their  names  across 
the  back  of  said  notes  at  the  time  of  mak- 
ing Bame,  the  law  holds  said  Tebbetts,  Cor- 
nell, and  Tebbetts  as  makers  of  said  notes, 
and  not  securities  or  Indorsers  thereof,  and 
it  was  the  duty  of  said  L.  B.  Tebbetts  to  pay 
said  notes  at  maturity;  and  he  is  not  entitled 
to  any  benefit  of  the  chattel  deed  of  trust 
read  In  evidence,  and  his  acceptance  doea  not 
validate  the  chattel  deed  of  trust  if  Invalid 
under  the  evidence  and  other  Instructions  in 
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this  case.  (6)  The  court  Instructs  the  Jury 
that  If  they  believe  from  the  evidence  that 
the  notes  made  by  defendant  company  to 
Wm.  Deering  &  Co.,  and  secured  by  the  chat- 
tel deed  of  trust,  were  sent  by  defendant  of- 
ficers or  L.  B.  Tebbetts  to  Deering  ft  Co.,  and 
Deering  ft  Co.  returned  said  notes  to  said 
Cornell-Xebbetts  Machine  &  Buggy  Company, 
then  the  receipt  alone  of  said  notes  at  that 
time  was  not  an  acceptance  of  said  deed  of 
trust;  and  If  the  jury  believe  from  the  evi- 
dence that  said  Deering  &  Co.  did  not  finally 
accept  said  notes  until  March,  1894,  and  did 
not  accept  said  notes  until  after  the  levy  by 
the  sheriff  March  10,  1894,  then  such  chat- 
tel deed  of  trust  was  invalid  as  to  plaintiff, 
and  fraudulent  In  so  far  as  it  attempted  to 
secure  the  notes  to  Wm.  Deering  &  Co.,  and 
the  jury  will  find  tbe  issues  for  plaintiff  on 
the  first  cause  of  attachment.  (7)  The  court 
instructs  the  jury  that  on  February  19,  1892, 
H.  M.  Cornell,  president  of  the  defendant  com- 
pany, signed  a  written  guaranty  to  plaintiff, 
guarantying  the  payment  of  all  Indebtedness 
that  might  become  due  from  defendant  to 
plaintiff,  and  making  himself  Individually  li- 
able for  all  such  Indebtedness,  and  that  said 
Cornell  on  the  same  day  made  written  repre- 
sentations to  plaintiff  showing  himself  (Cor- 
nell) to  be  worth  $39,000  above  all  debts  and 
exemptions.  Now,  If  the  jury  believe  from 
the  evidence  that  plaintiff  sold  goods  to  tbe 
defendant  on  tbe  strength  of  and  by  reason 
of  said  guaranty  of  said  Cornell,  and  his  (Cor- 
nell's) said  representations  as  to  his  worth 
financially,  and  If  the  jury  believe  from  tbe 
evidence  that  said  Cornell's  representations  as 
to  the  property  owned  by  him,  and  the  value 
thereof,  were  substantially  false,  and  said 
Cornell  knew  at  the  time  said  representations 
were  false,  or  If  said  Cornell  at  the  time  did 
not  know  said  representations  to  be  true, 
then  the  indebtedness  to  plaintiff  was  fraudu- 
lently contracted,  and  the  jury  will  find  the 
Issue  for  plaintiff  on  the  fifth  cause  of  attach- 
ment. (8)  The  court  instructs  tbe  jury  that, 
to  make  a  valid  chattel  deed  of  trust,  it  must 
be  accepted  by  the  beneficiaries  therein,  and 
the  filing  of  same  for  record  by  the  mort- 
gagors or  the  trustees  named  therein  does 
not  constitute  an  acceptance  by  the  benefici- 
aries; and  the  trustee  named  In  such  chattel 
deed  of  trust  has  no  authority,  by  reason  of 
his  being  named  as  such  trustee  by  the  mort- 
gagor, to  accept  the  same  for  the  benefici- 
aries, and  must  have  special  authority  from 
such  beneficiaries  before  he  can  accept  the 
same  for  them.  And  any  acts  of  the  trustee, 
Harding,  in  accepting  the  trust  under  the 
chattel  deed  of  trust  read  in  evidence,  and 
attempting  to  take  possession  of  the  goods, 
or  place  parties  in  charge  of  said  goods  to  sell 
same,  or  in  collecting  or  attempting  to  col- 
lect the  proceeds  of  the  sale  of  such  goods, 
would  not  make  said  chattel  deed  of  trust 
valid  until  said  chattel  deed  of  trust  had  been 
accepted  by  the  beneficiaries  therein  named, 
to  wit,  the  Merchants'  National  Bank,  the 


Fourth  National  Bank,  and  Wm.  Deering  ft 
Co.;  and  if  the  jury  believe  from  the  evidence 
that  said  beneficiaries,  or  any  of  them,  did 
not  accept  such  chattel  deed  of  trust  until 
after  tbe  levy  of  the  attachment  in  this  cause,, 
then  said  chattel  deed  of  trust  was  fraudulent 
as  to  plaintiff,  and  the  jury  will  find  the  is- 
sue for  plaintiff  on  the  first  charge  In  the  af- 
fidavit for  attachment  (9)  The  court  In- 
structs the  jury  that  if  they  believe  from  the 
evidence  that  in  executing  the  chattel  deed 
of  trust  read  In  evidence,  by  the  officers  of 
the  defendant  company,  that  said  chattel  deed. 
of  trust  was  not  made  in  good  faith  to  secure 
the  Merchants'  National  Bank  of  Cincinnati,. 
Ohio,  and  the  Fourth  National  Bank  of  Cin- 
cinnati, Ohio,  and  Wm.  Deering  ft  Co.,  but 
was  made  for  the  purpose  of  protecting  L.  B,. 
Tebbetts,  H.  M.  Cornell,  and  A.  M.  Tebbetts, 
or  either,  as  signers  or  indorsera  of  the  Cook: 
Carriage  Company  note,  and  as  guarantors  of 
the  indebtedness  to  Wm.  Deering  &  Co.,  then 
such  chattel  deed  of  trust  was  a  secret  trust 
fraudulent  as  to  the  other  creditors  of  defend- 
ant company,  and  the  jury  will  find  the  issue 
for  plaintiff  on  the  first  cause  for  attachment.' 

"At  the  request  of  defendant  tbe  court  in- 
structed the  jury  as  follows:   '(2)  The  court- 
instructs  the  jury  that  tbe  burden  of  proving 
tbe  truth  of  the  grounds  of  attachment  rests- 
upon  the  plaintiff,  and  that  plaintiff  must- 
sustain  such  burden  by  a  preponderance  ot 
evidence  in  its  behalf,  by  which  is  meant, 
not  that  plaintiff  must  have  introduced  a< 
greater  number  of  witnesses  In  Its  behalf,, 
but  that  the  evidence  must  have  been  more- 
clearly  and  convincingly  In  favor  of  the  plain- 
tiff than  of  the  defendant  It  Is  to  the  qual- 
ity, rather  than  to  the  quantity,  of  the  evi- 
dence on  both  sides,  that  the  jury  must  look. 
(g2)  The  court  Instructs  the  jury  that  the- 
question  to  be  determined  by  them  under  the 
plea  of  abatement  is  not  whether  the  defend- 
ant is  Indebted  to  the  plaintiff,  or  the  extent 
of  such  indebtedness,  but  the  question  to  be 
determined  is  whether  the  charges  made  in 
the  affidavit  filed  by  the  plaintiff  as  grounds 
of  attachment  are  true  and  founded  on  fact. 
(h2i  The  court  Instructs  the  jury  that  while  - 
fraud  may  be  established  by  circumstances, 
yet  it  is  not  to  be  guessed  at,  merely,  or  pre- 
sumed to  exist,  In  the  absence  of  evidence - 
tending  to  show  fraud;  and  the  court  directs 
the  jury  that  If  the  evidence  here  indicated 
matters  of  suspicion  merely,  or  matters  of 
mistake,  and  is  as  consistent  with  proper  mo- 
tives as  with  those  whlcb  are  Improper,  then- 
the  jury  will  find  for  the  defendant  upon  the 
grounds  of  attachment  as  they  all  Involve  a- 
finding  by  the  jury  that  the  action  of  the  de- 
fendant was  fraudulent  and  for  unlawful  pur- 
poses. (12)  All  the  Instructions  given  you  are  - 
the  court's  instructions,  and  in  arriving  at  a 
verdict  in  the  case  you  will  read  and  con- 
sider all  of  them  together,  as  modifying  and' 
explaining  each  other;  and,  If  you  have  any- 
doubt  about  the  meaning  of  any  one  or  more- 
of  the  Instructions,  It  is  your  duty  to  read* 
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the  other  Instructions  In  connection  there- 
with, with  a  view  of  understanding  all  of  the 
instructions  submitted  to  you  tor  guidance.' 

"The  defendant  asked,  and  the  court  re- 
fused to  give  aa  asked,  the  following  Instruc- 
tions, but.  modified  them  by  requiring  the  jury 
to  find  that  the  beneficiaries  In  the  deed  of 
trust  accepted  It  before  the  levy  of  the  at- 
tachment, and,  when  so  modified,  gave  them 
to  the  Jury:  '(a)  The  court  instructs  tie  jury 
that  if  they  believe  from  the  evidence  that 
the  notes  secured  by  the  chattel  deed  of  trust 
dated  February  12,  1894,  which  have  been 
read  In  evidence,  were  for  bona  fide  indebted- 
ness owing  by  the  defendant  to  the  parties 
named  in  said,  notes,  then  it  was  lawful  for 
the  defendant  to  exeeute  said  chattel  deed  of 
trust,  and.  If  such  deed  was  valid,  the  execu- 
tion of  the  some  affords  no  grounds  for  sus- 
taining the  attachment  In  this  case,  (b)  The 
court  instructs  the  jury  that  an  Insolvent 
debtor  has  the  right  to  prefer  or  secure  one 
or  more  creditors  to  the  exclusion  of  all  other 
creditors,  and  that  a  conveyance  by  way  of 
preference  or  security,  made  In  good  faith, 
and  simply  to  prefer  or  secure,  is  valid,  al- 
though the  effect  of  it  may  be  to  postpone  the 
demands  of  other  creditors,  or,  in  the  lan- 
guage of  the  attachment  act,  "to  hinder  or  de- 
lay such  creditors."  Before  such  conveyance 
can  be  found  to  be  fraudulent,  within  the 
meaning  of  the  statute,  so  as  to  authorise  an 
attachment,  it  must  be  proven  to  have  been 
given,  not  for  the  purpose  of  preference  or 
security  simply,  but  to  preserve  or  secure  a 
'  secret  use  for  the  debtor,  or  create  for  such 
debtor  a  secret  estate  In  the  property,  in 
fraud  of  the  rights  of  other  creditors  not  pre- 
ferred ox  secured,  (c)  The  court  Instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  all  the  indebtedness  mentioned  in  and 
secured  by  the  chattel  deed  of'  trust  read  In 
evidence  in  this  case,  dated  February  12, 
1894,  was  a  bona  fidB  liability  of  the  defend- 
ant' company  to  the  persons  and  in  the 
amount  therein  named  and  therein  expressed, 
existing  at  the  time  said  chattel  deed  was 
executed,  and  that  said  chattel  deed  was  giv- 
en in  good  faith  simply  to  prefer  or  secure 
the  indebtedness  therein  referred  to,  then  said 
conveyance  was  not  fraudulent,  within  the 
meaning  of  the  statute,  although  the  jury 
may  further  find  from  the  evidence  that  the 
effect  of  giving  of  said  chattel  deed  of  trust 
was  to  hinder  or  delay  other  creditors  of  the 
defendant  company,  and  give  preferences  to 
certain  creditors  over  other  creditors  of  the 
defendant  company.,  (d)  The  court  Instructs 
the  jury  that  statements  made  by  Mr.  Cor- 
nell touching  his  personal  assets  and  liabili- 
ties cannot  be  treated  or  considered  by  the 
Jury  as  a  statement  or  representation  of  the 
Cornell-Tebbetts  Machine  &  Buggy  Company, 
and  even  if  the  jury  believe  and  find  that  said 
Cornell  did  make  false  representations  as  to 
the  character  and  value  of  his  Individual  prop- 
erty, real  and  personal,  this  would  afford  no 
ground  for  sustaining  the  attachment  in  this 


case,  (e)  The  acceptance  of  the  deed  of  trust 
by  the  beneficiary  need  not  be  in  express  words 
or  terms,  but  may  be  Implied  from  the  facts 
and  circumstances  shown  in  evidence.' 

"The  defendant  asked,  and  the  court  re- 
fused to  give,  the  following  instructions:  *(k) 
The  court  instructs  the  jury  that  the  ground 
of  attachment,  that  the  debt  sued  for  was 
fraudulently  contracted,  can  only  be  sustain- 
ed by  evidence  tending  to  show  that  the 
whole  debt  sued  for  was  so  contracted  upon 
the  part  of  (he  defendant.  (I)  The  court  in- 
structs the  jury  that.  If  they  believe  from  the 
evidence  that  the  chattel  deed  of  trust  read 
in  evidence  was  given  to  secure  a  bona  fide 
promissory  note  mentioned  therein,  then 
said  conveyance  was  not  fraudulent,  although 
the  effect  of  its  having  been  given  was  to 
give  a  preference  to  certain  creditors  over 
that  of  other  creditors  of  the  defendant,  (m) 
The  court  instructs  the  Jury  that  the  retain- 
ing of  possession  of  the  property  covered  by 
the  deed  of  trust  read  in  evidence  of  it,  and 
the  sale  of  portions  thereof  by  the  defendant 
after  the  execution  of  the  said  deed  of  trust, 
constitute  no  grounds  for  sustaining  the  at- 
tachment in  this,  case;  that  the  deed  of  trust 
read  in  evidence  provides  that  this  may  be 
done,  and  such  provision  1b  consistent  with 
law,  and  does  not  constitute  fraud;  that 
there  is  no  evidence  in  this  case  that  the 
defendant  used  any  of  the  property  covered 
by  the  deed  of  trust  for  its  own  use  after 
execution  of  the  same,  (n)  The  court  in- 
structs the  jury  that  there  is  no  evidence  In 
this  case  that  the  officers  of  the  defendant 
company  practiced  any  misrepresentations  or 
deceit  upon  the  plaintiff,  whereby  it  was  in- 
duced to  extend  the  credit  or  consent  to  the 
debt  sued  for.  (o)  The  court  further  Instructs 
the  jury  that  If  they  believe  from  the  evi- 
dence that  William  Deering  &  Co.  ratified  the 
execution  of  the  deed  of  trust  as  security  for 
their  notes  before  the  10th  day  of  March. 
1894,  then  It  became  operative  as  to  said  Wil- 
liam Deering  &  Co.  as  a  security,  even  though 
the  jury  believe  and  find  from  the  evidence 
that  the  banks  of  Cincinnati  never  accepted 
or  ratified  said  deed  of  trust  as  security  of 
papers  held  by  said  banks,  respectively,  (pi 
The  court  instructs  the  jury  that  the  plaintiff 
had  no  right  to  look  to  L>.  B.  Tebbetts  for 
the  payment  of  the  debt  sued  for  in  this  case, 
if  you  believe  from  the  evidence  that  the 
plaintiff  gave  defendant  credit  for  the  debt 
sued  for  on  account  of  L.  B.  Tebbetts  own- 
ing one  share  of  stock  In,  and  being  a  director 
of,  the  defendant  company,  and  that  said  L. 
B.  Tebbetts  refused  to  become  personally  lia- 
ble for  the  debt  In  suit,— this  would  consti- 
tute no  legal  ground  whatever  for  attachment 
In  this  case.' 

"The'  jury  found  for  the  plaintiff  *on  the 
first  cause  of  attachment,'  and  made  no  find- 
ing as  to  the  others.  The  defendant's  motion 
for  new  trial  having  been  overruled,  and  aft- 
er final  judgment  had  been  entered  for  plain- 
tiff on  the  merits  for  $3,140.75,  defendant  filed 
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its  bill  of  exceptions,  and  appealed  to  this 
court 

"L.  It  to  apparent  that  this  case  was  tried 
by  the  circuit  court  upon  the  theory  that  If 
any  one  of  the  creditors  whose  debts  were 
secured  by  the  deed  of  trust  did  not  accept 
the  security  created  by  that  deed,  before  the 
plaintiff's  attachment  was  levied,  it  made  the 
deed  of  trust  fraudulent  as  to.  all  the  cred- 
itors whose  debts  were  thereby  secured,  even 
IX  all  such  other  creditors  did  accept  The 
jury  was  expressly  so  instructed  In  the  third 
and  eighth  instructions  given  at  the  request  of 
plaintiff.  In  this  respect  the  circuit  court 
committed  error.  The  rule  In  Missouri  Is  that 
where  a  mortgage  or  deed  of  trust  is  given  to 
secure  the  separate,  independent  debts  of 
several  creditors  therein  named,  It  is  good  as 
to  those  who  accept  its  provisions  before  the 
rights  of  other  unsecured  creditors  of  the 
debtor  intervene  by  attachment  but  the  rights 
of  those  who  do  not  so  accept  are  subordinat- 
ed to  the  rights  of  the  attaching  creditors. 
This  Is  the  case  where  there  is  a  contest  of 
priority  between  the  secured  creditors  and 
the  attaching  creditors.  Kuh  v.  Garvin,  125 
Mo.,  toe.  dt  561,  28  S.  W.  850;  Jones,  Chat 
Mortg.  (3d  Ed.)  1 104.  But  the  fact  that  some 
of  the  debts  of  the  unsecured  creditors  are 
fraudulent  or  fictitious  does  not  make  the 
deed  fraudulent  as  to  those  whose  debts  are 
bona  fide.  Woodson  v.  Carson,  135  Mo.,  loc. 
clt.  528, 35  S.  W.  1006,  and  37  S.  W.197;  Jones, 
Chat  Mortg.  (3d  Ed.)  §  836;  Cobbey,  Chat 
Mortg.  U  150,  416,  418.  Such  mortgages  are 
treated  as  If  separate  mortgages  had  been 
made  in  favor  of  each  creditor.  This  being 
true,  it  follows  that  the  third  and  eighth  in- 
structions given  at  the  request  of  the  plain- 
tiff are  erroneous,  for  they  proceed  upon  the 
false  idea  that  if  any  one  of  the  creditors 
secured  by  the  deed  of  trust  did  not  accept 
the  deed  of  trust  before  the  plaintiff's  at- 
tachment was  levied,  It  made  the  whole  deed 
of  trust  fraudulent  even  as  to  those  who  did 
accept  In  this  connection  It  Is  proper  to 
say  that  in  this  case  there  is  no  evidence 
whatever  that  the  debts  secured  by  the  deed 
of  trust  were  fraudulent  On  the  contrary,  it 
affirmatively  and  conclusively  appears  that 
they  were  all  bona  fide.  This  being  conceded, 
the  debtor  bad  a  right  to  prefer  those  cred- 
itors. If  this  wss  its  purpose,  no  fraud  can 
be  predicated  upon  the  act  It  could  not  be 
tolerated  that  the  good  faith  of  the  mortgagor 
could  be  made  dependent  upon  the  accept- 
ance or  rejection  of  the  security  by  the  mort- 
gagee, or,  In  other  words,  that  the  mortgage 
would  be  valid  If  the  mortgagee  accepted  it 
before  the  attachment  was  levied,  but  would 
be  fraudulent  If  the  mortgagee  failed  or  refus- 
ed to  so  accept  it  In  this  case  the  court  con- 
founded the  principles  applicable  to  a  contest 
•f  priority  between  the  unacceptJng  mortga- 
gees and  the  attaching  creditor  with  the  prin- 
ciples applicable  to  fraudulent  conveyances  in 
a  contest  between  the  debtor  and  an  attach- 
ing creditor.  These  considerations  necessarily 


lead  to  a  reversal  ef  the  Judgment  below,  but 
as  the  case  must  be  retried,  it  is  proper  to 
refer  to  other  features  of  the  case. 

"2.  There  is  no  conflict  In  the  evidence  that 
Deering  &  Co.  accepted  the  mortgage  before 
the  attachment  was  levied;  neither  is  there 
any  suspicion  of  a  doubt  that  their  debt  is 
bona  fide.  There  can  be  no  doubt  that  they 
were  not  parties  in  any  way  to  any  fraud  up- 
on the  other  creditors  of  the  defendant.  They 
could  not  be  excluded  from  the  benefit  of  the 
security  because  they  did  not  know  the  mort- 
gage had  been  made,  and  had  not  accepted  ft, 
and  at  the  same  time  be  adjudged  guilty  of 
participation  in  making  a  fraudulent  mort- 
gage. They  are  not  parties  to  this  action, 
and  the  priority  between  them  and  the  plain- 
tiff cannot  be  settled  in  this  proceeding.  But 
the  deed  of  trust  cannot  be  held  to  be  fraud- 
ulent for  there  is  this  valid,  bona  fide  claim 
to  support  it  The  sixth  instruction  given 
for  plaintiff  was  erroneous,  forasmuch  as 
there  was  no  evidence  upon  which  to  base 
it  The  acceptance  of  Deering  &  Co.  was 
before,  and  not  after,  the  levy  of  the  at- 
tachment 

"3.  The  fifth  instruction  given  for  plaintiff 
declared  the  law  to  be  that  L.  B.  Tebbetts, 
H.  M.  Cornell,  and  A.  M.  Tebbetts  not  being 
the  payees  In  the  notes  given  the  Cook  Car- 
riage Company  (being  the  notes  held  by  the 
two  Cincinnati  banks),  and  having  written 
their  names  across  the  back  of  said  notes  at 
the  time  they  were  made,  they  are  makers  of 
said  notes,  and  not  securities  or  indorsers 
thereof,  and  it  was  the  duty  of  L.  B.  Tebbetts 
to  pay  them  at  maturity,  and  be  is  not  en- 
titled to  any  benefit  of  the  chattel  deed  of 
trust  sad  he  could  not  accept  the  deed  of 
trust  The  decisions  in  England  and  America 
differ  widely  as  to  character  and  liability  of 
one  wbo  writes  his  name  on  the  back  of  a 
negotiable  note  of  which  he  is  not  the  payee. 
In  some  jurisdictions  he  is  held  to  be  a  first 
indorser;  la  others,  a  second  indorser;  in 
others,  a  surety  or  guarantor;  and  In  others, 
prima  facie  a  joint  maker.  Daniel,  Neg.  Inst 
(4th  Ed.)  |  710  et  seq.  As  between  such  per- 
son and  the  payee,  parol  evidence  is  admissi- 
ble to  explain  and  control  the  character  of 
bis  obligation,  and  in  many  jurisdictions  this 
may  be  done  even  where  the  note  Is  in  the 
hands  of  a  bona  fide  holder  for  value  and 
without  notice.  Daniel,  Neg.  Inst.  (4th  Ed.) 
if  711,  712,  et  seq.  The  rule  in  Missouri  has 
long  been  settled  that  he  is  prima  facie  a 
joint  maker.  Powell  v.  Thomas,  7  Mo.  440; 
Lewis  v.  Harvey,  18  Mo.  74;  Schneider  v. 
Schlffman,  20  Mo.  571;  Baker  v.  Block.  30 
Mo.  225;  Chaffe  v.  Railroad  Co.,  64  Mo.  103; 
Semple  v.  Turner,  66  Mo.  696;  Bank  v.  Ham- 
merslough,  72  Mo.  274.  As  between  such  per- 
son and  the  payee,  parol  evidence  is  admissi- 
ble to  prove  the  character  and  extent  of  the 
undertaking  and  obligation,— whether  as  joint 
maker,  Indorser,  surety,  or  guarantor.  Beld- 
man  v.  Gray,  35  Mo.  282;  Seymour  v.  Parrell, 
51  Mo.  06;  Semple  v.  Turner,  66  Mo.  666. 
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But  such  parol  evidence  la  not  admissible 
when  the  note  Is  In  the  hands  of  an  Innocent 
purchaser  before  maturity,  for  value,  without 
notice.  Chaffee  v.  Railroad  Co.,  64  Mo.,  loc 
cit  195.  And,  e  converso,  where  the  person 
named  in  the  note  as  payee  indorses  the  note, 
parol  evidence  Is  not  admissible  to  show  that 
he  agreed  to  be  liable  in  some  other  char- 
acter than  as  an  lndorser.  Rodney  v.  Wil- 
son, 67  Mo.  123.  The  character  of  the  lia- 
bility of  a  party  to  a  note  is  a  matter  to  be 
settled  between  the  parties  thereto.  No  third 
person,  who  has  no  interest  in  the  note,  can 
classify  or  determine  the  liability  of  those 
who  are  parties  to  and  interested  in  the  note. 
In  this  case,  as  between  the  Cook  Carriage 
Company,  the  payee,  and  L.  B.  Tebbetts,  who 
signed  the  note  of  the  defendant  company, 
parol  evidence  was  admissible  to  determine 
the  character  of  Tebbetts'  liability.  But,  the 
payee  having  negotiated  the  notes  to  the  Cin- 
cinnati banks  before  maturity,  if  the  banks 
held  them  for  value  and  without  notice  Teb- 
betts could  be  treated  by  the  banks  as  a  Joint 
maker  or  an  lndorser,  at  their  option.  But 
this  plaintiff  had  nothing  to  do  with  the  notes. 
Whether  Tebbetts  was  a  joint  maker  or  an 
lndorser  or  a  surety  or  a  guarantor  is  not  ma- 
terial in  this  case.  The  debt  evidenced  by  the 
note  was  the  debt  of  the  defendant  company, 
and  not  of  Tebbetts.  As  between  the  defend- 
ant company  and  Tebbetts,  he  was  entitled  to 
protection  by  the  company  against  loss,  and 
that  protection  could  legally  be  given  him  at 
the  time  he  became  liable  for  the  debt  of  the 
company,  or  at  any  time  after  he  became 
liable.  It  was  the  privilege  as  well  as  the 
right  of  the  company  to  protect  him.  Having 
a  right  to  prefer  some  of  its  creditors  over 
others,  it  could  adopt  any  legal  means  to  ef- 
fectuate that  purpose.  In  this  instance  it  se- 
cured the  debts  for  which  he  was  liable.  If 
the  secured  creditors  had  seen  fit  to  pursue 
their  remedy  under  the  mortgage,  and  bad 
collected  their  debts  in  this  way,  the  unse- 
cured creditors  could  not  have  successfully 
opposed  It.  On  the  other  hand,  the  secured 
creditors  had  a  right  to  pursue  the  other 
course,  and  compel  Tebbetts  to  pay  them. 
They  selected  this  method.  Tebbetts  there- 
fore became  immediately  subrogated  In  equi- 
ty to  the  rights  of  the  secured  creditors  under 
the  mortgage,  and  was  entitled  to  all  the  se- 
curity which  they  held  against  the  mortga- 
gor, and  the  fact  that  he  was  or  was  not  a 
stockholder  in  the  defendant  company  is 
wholly  immaterial.  Foster  v.  Planlng-Mlll 
Co.,  92  Mo.  79,  4  S.  W.  260;  Schufeldt  v. 
Smith,  131  Mo.  280,  31  S.  W.  1039;  Furnold 
v.  Bank,  44  Mo.  336;  Allison  v.  Sutherlin, 
50  Mo.  274;  Sevier  v.  Roddie,  51  Mo.  580; 
Burnside  v.  Fetzner,  63  Mo.  107;  Ferguson's 
Adm'r  v.  Carson's  Adm'r,  86  Mo.  673;  Bank 
v.  Leyser,  116  Mo.,  loc.  cit.  76,  22  S.  W.  510; 
Clark  T.  Bank,  67  Mo.  App.,  loc.  cit  283.  On 
the  other  hand,  If  the  defendant  had  executed 
the  mortgage  directly  to  Tebbetts  to  protect 
him  against  loss  by  reason  of  his  indorse- 


ments and  guaranties,  the  holders  of  such 
notes  and  guarantied  debts  would  have  been 
subrogated  to  his  rights  under  the  mortgage. 
Thornton  v.  Bank,  71  Mo.,  loc.  cit  232.  Ap- 
plying these  principles  to  the  case  at  bar.  it 
follows  that  as  Deering  &  Co.  had  accepted 
the  mortgage  before  the  levy  of  the  attach- 
ment and  as  the  mortgage  was  a  simple  pref- 
erence, and  in  no  respect  fraudulent,  they  had 
a  superior  right  in  the  property  to  that  ac- 
quired by  plaintiff  under  its  attachment  and 
when  Tebbetts  paid  their  notes  he  was  sub- 
rogated to  all  their  rights  under  the  mort- 
gage. The  banks  did  not  accept  the  mort- 
gage before  the  levy  of  the  attachment;  hence 
their  rights  were  Inferior  to  plaintiff's.  Teb- 
betts is  not  shown  to  have  had  any  authority 
to  accept  for  them;  and,  not  having  paid  off 
their  notes  before  the  levy  of  the  attachment 
he  had  no  fixed  demand  against  the  mort- 
gagor, and  hence  could  not  accept  the  mort- 
gage for  himself.  Hearne  v.  Keath,  63  Mo., 
loc.  cit  89.  His  subsequent  payment  of  the 
notes  held  by  the  bank  subrogated  him  to  the 
rights  of  the  bank,  and,  as  the  bank's  right 
under  the  mortgage  was  Inferior  to  the  plain- 
tiff's rights  under  Its  attachment,  Tebbetts' 
rights  were  likewise  subordinate  to  the  rights 
of  the  plaintiff.  It  follows  that  the  fifth  in- 
struction given  for  plaintiff  is  erroneous,  in 
respect  to  declaring  that  Tebbetts  v«s  a  joint 
maker  of  the  notes,  and  in  not  discriminating 
between  the  status  of  Deering  &  Co.  and  of 
the  banks,  and  the  subrogated  rights  of  Teb- 
betts under  their  respective  claims,  and  fur- 
ther In  undertaking  to  measure  the  bona  fides 
and  validity  of  the  mortgage  by  the  legal 
standards  applicable  to  a  contest  of  priori- 
ties. This  last  remark  applies  to  and  runs 
through  the  whole  case. 

"4.  The  rule  requiring  an  acceptance  of  a 
mortgage  by  the'  beneficiary  before  the  at- 
tachment of  the  unsecured  creditor  Is  levied, 
and  determining  their  respective  priorities  by 
these  considerations,  has  given  rise  to  many 
perplexing  questions  and  consequences.  A 
failing  debtor  has  a  right  to  make  preferen- 
ces, which  implies  that  the  debt  so  secured  Is 
bona  fide,  and  that  the  mortgage  is  made  by 
him  In  good  faith,  and  that  there  is  no  fraud 
on  the  part  of  the  mortgagee.  Such  a  trans- 
action is  undoubtedly  legal  and  valid.  But 
before  all  the  mortgagees  can  possibly  be  In- 
formed of  the  recording  of  the  mortgage  in 
their  favor,  or  have  had  time  to  accept  it  an 
unsecured  creditor  levies  an  attachment  on 
the  property,  based  upon  allegations  of  fraud- 
ulent Intent  on  the  part  of  the  mortgagor, 
or  upon  any  of  the  statutory  grounds  for  at- 
tachment The  attaching  creditor,  under  the 
decisions  In  Missouri  above  referred  to  (and 
the  same  rule  obtains  In  many.  If  not  moat, 
of  the  other  states,— Jones,  Chat  Mortg.  I 
104;  Cobbey,  Chat  Mortg.  §  413),  acquires 
an  Inferior  right  to  the  secured  creditors  who 
have  accepted,  and  a  superior  right  to  those 
who  have  not  accepted,  the  mortgage  prior  to 
the  levy  of  the  attachment    The  secured 
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creditors  are  not  parties  to  the  attachment 
salt,  and  their  rights  cannot  be  litigated,  or 
the  priorities  between  them  and  the  attaching 
creditor  settled,  in  that  proceeding.  Under 
our  statute  (section  672,  Rev.  St  1889),  the 
secured  creditors  have  a  right  to  interplead, 
and  the  priorities  could  be  settled  in  that  way, 
as  was  done  in  Kuh  v.  Garvin,  125  Mo.  647, 
28  S.  W.  847,  or  they  might  replevy  the  goods, 
as  was  done  in  Woodson  v.  Carson,  135  Mo. 
521,  35  S.  W.  1005,  and  37  S.  W.  107,  and, 
as  there,  the  attaching  creditors  can  come  in 
and  be  made  parties  defendant,  and  the  ques- 
tion of  priorities  could  be  settled.  But  if  the 
secured  creditors,  as  here,  do  not  come  in  and 
Interplead  or  replevy,  the  case  must  be  tried 
simply  between  the  attaching  creditor  and 
the  debtor;  and  if,  as  here,  the  evidence  dis- 
closes that  the  mortgage  Is  valid  and  in  no 
sense  fraudulent,  but  that  the  rights  of  some 
■of  the  mortgagees  are  superior  to  those  of 
the  attaching  creditor,  by  reason  of  their  hav- 
ing accepted  the  mortgage  before  the  attach- 
ment was  levied,  while  the  attaching  creditor 
Is  entitled  to  a  priority  over  the  other  mort- 
gagees because  they  did  not  so  accept  the 
mortgage  before  the  attachment  was  levied, 
what  is  the  legal  result?  Logically,  the 
plaintiff  should  fail  in  his  attachment  entire- 
ly, for  he  has  alleged  fraud,  and  simply 
proved  there  was  no  fraud,  but  that  he  has 
acquired  a  priority  over  some  of  the  mortga- 
gees, though  not  over  all.  If,  however,  plain- 
tiff's attachment  is  abated  for  failure  to  prove 
his  case  as  laid,  he  will  lose  the  priority  he 
has  obtained  over  the  unacceptlng  mortgagees. 
On  the  other  hand,  it  Is  clear  that  his  attach- 
ment cannot  be  sustained,  and  the  attached 
property  sold  and  the  proceeds  turned  over  to 
him,  for  the  accepting  secured  creditors  have 
a  superior  right  to  the  attaching  creditor, 
-and,  moreover,  the  plaintiff  would  then  be 
allowed  to  recover  on  an  allegation  that  the 
mortgage  was  fraudulent,  while  the  whole 
proof  was  that  it  was  valid,  and  that  others 
had  a  superior  legal  right  to  the  priority  over 
that  of  the  attaching  creditor.  The  court 
-could  not  require  the  secured  creditors  to  in- 
terplead under  section  572,  Rev.  St.  1889,  for 
that  is  a  privilege  conferred  upon  them.  The 
attaching  creditor  could  not  avail  himself  of 
the  rights  conferred  by  section  571,  Id.,  and 
maintain  an  action  against  the  mortgagor  and 
mortgagees,  or  only  against  the  latter,  to 
have  the  mortgage  set  aside  as  fraudulent; 
for,  as  pointed  out,  the  proof  would  fail  to 
sustain  such  an  allegation  in  such  a  proceed- 
ing, for  the  same  reason  that  It  would  fail  to 
support  the  attachment  If  the  attaching 
creditor  went  Into  a  court  of  equity,  and 
made  the  mortgagor  and  all  the  mortgagees 
parties  defendant,  and  proved  the  facte  to  be 
'as  stated,  the  court  of  equity  would  have 
power  to  adjust  the  priorities  of  the  parties 
to  enjoin  the  further  prosecution  of  the  at- 
tachment suit  or  any  other  proceeding.  In 
this  event  the  plaintiff  will  have  gone  into  a 
court  of  law,  with  an  attachment  charging 


that  the  mortgage  is  fraudulent  and  will 
come  out  of  a  court  of  equity,  where  the 
mortgage  will  have  been  held  valid,  but  the 
plaintiff  accorded  a  priority  over  some  or  per- 
haps all  of  the  mortgagees,  and  the  attach- 
ment charges  will  never  have  been  tried, 
much  less  sustained.  Yet  this  seems  to  be 
the  only  possible  solution  of  the  problem,  by 
which  the  rights  of  all  the  contesting  parties 
can  be  preserved,  and  their  priorities  settled, 
under  this  perplexing  and  illogical  condition 
of  the  law,  which  has  been  brought  about  by 
requiring  an  acceptance  by  the  mortgagee. 
Speaking  for  myself  alone,  I  think  there  nev- 
er was  any  logic,  reason,  or  common  sense  In 
the  rule  requiring  acceptance.  On  the  con- 
trary, a  mortgage,  on  its  face,  is  a  benefit  to 
the  secured  creditor.  It  can  do  him  no  possi- 
ble injury.  His  acceptance  of  a  deed  is  pre- 
sumed, when  It  Is  beneficial,  as  between  him 
and  the  grantor.  Kuh  v.  Garvin,  125  Mo., 
loc.  clt.  560,  28  S.  W.  849.  And  reason  and 
common  sense  would  presume  the  same  thing 
as  between  him  and  the  unsecured  creditors 
of  a  mortgagor.  Long  v.  Smelting  Co.,  68 
Mo.,  loc.  clt  431;  Sleferer  v.  City  of  St  Louis, 
141  Mo.,  loc.  clt  505,  43  S.  W.  165.  But  'Ita 
lex  scripta  est'  according  to  Judicial  Inter- 
pretation; and  there  is  no  relief  except 
through  legislative  enactment  which,  In  our 
direct  and  practical  age,  cannot  come  too 
quickly  for  the  welfare  of  the  people  and  for 
the  ending  of  this  entanglement 

"5.  It  is  not  necessary  to  examine  specific- 
ally the  multitude  of  Instructions  given  or  re- 
fused in  this  case.  Enough  has  already  been 
said  to  show  that  the  judgment  of  the  circuit 
court  must  be  reversed  and  the  cause  remand- 
ed, and  that  if  the  secured  creditors  do  not 
Interplead  or  replevy,  or  If  the  plaintiff  does 
not  proceed  In  equity,  no  recovery  can  ever 
be  sustained  upon  the  attachment  suit  under 
the  facts  shown  by  this  record.  The  Judgment 
below  Is  reversed  and  the  cause  remanded." 

Seneca  N.  Taylor,  Charles  Erd,  and  E.  O. 
Brown,  for  appellant  McReynolds  &  Halli- 
burton, for  respondent 

MARSHALL,  J.  A  motion  for  rehearing 
was  filed,  and,  one  of  the  judges  of  that  di- 
vision having  dissented  from  the  order  over- 
ruling the  motion,  the  cause  was  transferred 
to  the  court  In  banc,  where  it  has  since  been 
fully  reargued;  and,  In  addition  to  the  propo- 
sitions formerly  relied  on,  the  appellant  now 
urges:  (1)  That  the  deed  of  trust  having 
been  made  without  the  knowledge  or  consent 
of  the  beneficiaries,  and  not  having  been  ac- 
cepted by  at  least  two  of  them  before  the  at- 
tachment writ  was  levied,  "the  effect  of  the 
deed  of  trust  was  to  place  on  record  a  false 
showing  of  the  title  of  defendant's  property, 
and  the  effect  was  to  hinder  and  delay  de- 
fendant's other  creditors.  The  conveyance  Is 
therefore  fraudulent  and  void  as  to  the  other 
creditors,  and  will  sustain  attachment."  And 
(2)  that  the  deed  of  trust  constitutes  fraud  In 
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law,  notwithstanding  there  was  no  fraud  In 
fact  In  the  case;  and  defendant  contends 
that  Tebbetts,  as  surety  for  the  debts  secured 
by  the  deed  of  trust,  had  a  right  to  accept  the 
deed  of  trust,  which  he  did,  and  hence  so 
mnch  of  the  opinion  as  holds  that  the  debts 
to  the  two  Oincinnatl  banks  are  Junior  In 
priority  to  the  attachment  of  plaintiff  should 
be  modified. 

After  full  deliberation  and  consideration, 
we  have  concluded  that  the  delivery  of  the 
deed  of  trust  to  Harding  as  trustee  for  the 
three  secured  creditors,  and  his  acceptance  of 
It,  constituted  a  good  delivery  of  the  deed  of 
trust,  which  inured  to  the  benefit  of  all  the 
beneficiaries  therein  named,  and,  as  it  was 
not  disclaimed  by  any  of  them  within  a  rea- 
sonable time  after  they  had  notice  of  It,  their 
acceptance  thereof  must  be  presumed.  This 
question  has  lately  been  considered  by  divi- 
sion No.  2  In  the  case  of  Feary  v.  O'Neill  (Mo. 
Sup.)  60  S.  W.  918.  In  that  case  It  appeared 
that  one  MlHer  was  indebted  to  various  per- 
sons for  goods  sold,  money  loaned,  and  serv- 
ices rendered.  He  gave  a  deed  of  trust  on 
bis  stock  of  goods  to  Feary,  as  trustee,  "with 
tiie  right  upon  default  to  take  immediate  pos- 
session of  said  goods  and  sell  the  same  in 
any  manner  he  should  see  fit,  and,  after  pay- 
ing first  the  costs  of  executing  said  trust,  he 
should  pay  the  Indebtedness  secured  by  said 
deed,  In  proportion  to  the  amounts  of  the  said 
notes,  and  the  balance,  If  any,  to  said  Mil- 
ter." The  notes  were  not  paid,  and  the  trus- 
tee took  possession  of  the  stock.  The  same 
day  an  attachment  was  levied  on  the  goods, 
and  the  trustee  replevied  them.  There  was 
no  acceptance  by  any  of  the  beneficiaries.  Di- 
vision No.  2,  speaking  through  Gantt,  C.  J., 
held  that  the  trustee's  acceptance  for  the 
preferred  creditors,  with  the  presumption  of 
Its  acceptance  by  the  beneficiaries,  made  out 
a  prima  facie  case,  and  that  "Kuh  v.  Garvin, 
125  Mo.  647,  28  8.  W.  847,  did  not  change  the 
universally  accepted  rule  that,  as  between  the 
parties  to  the  deed,  the  beneficiaries  were  pre- 
sumed to  accept  it,  If  beneficial-  to  them. 
Tompkins  v.  Wheeler,  16  Pet  118;  Brooks  v. 
Marbury,  11  Wheat.  78"— and  further  held 
that  Kuh  Garvin  was  Inapplicable  to  the 
case,  adding:  "Here  the  deed  was  made  di- 
rectly to  a  trustee  for  the  benefit  of  these  pre- 
ferred creditors,  and  the  legal  title  passed  at 
once  to  bim,  and  was  accepted  by  him  for 
the  benefit  of  these  creditors.  The  convey- 
ance was  absohrte,  and  contained  no  expres- 
sions requiring  the  assent  of  these  creditors. 
In  such  cases,  even  in  those  Jurisdictions 
which  hold  the  assent  of  creditors  necessary 
where  the  conveyance  is  made  directly  to 
them,  It  is  ruled  that,  where  the  conveyance 
is  made  directly  to  a  trustee  for  the  benefit 
of  creditors,  the  legal  title  passes  for  the 
benefit  of  creditors,  without  further  evidence 
of  assent  on  the  part  of  the  beneficiaries. 
Cunningham  v.  Freeborn,  11  Wend.  240; 
Tompkins  v.  Wheeler,  16  Pet  118;  Brooks  v. 
Marbury,  11  Wheat  78;  Halsey  v.  Fairbanks, 


4  Mason,  206,  Fed.  Cas.  No.  5,964;  Furmm 
v.  Fisher,  4  Cold.  626.  Said  the  supreme 
court  of  the  United  States  in  Brooks  v.  Mar- 
bury, 11  Wheat.,  loc.  clt  97:  'Deeds  of  trust 
are  often  made  for  the  benefit  of  persons  who 
are  absent  and  even  for  persons  who  are  not 
In  being.  Whether  they  are  for  the  pay- 
ment of  money,  or  for  any  other  purpose,  no 
expression  of  the  assent  of  the  persons  for 
whose  benefit  they  are  made  has  ever  been 
required,  as  preliminary  to  the  vesting  of  the 
legal  estate  in  the  trustee.' "  As  early  as  the 
case  of  Major  v.  Hill,  18  Mo.  172,  It  was  held 
in  our  state  that  "where  a  debtor,  -  without 
the  knowledge  of  the  creditor,  conveys  prop- 
erty to  a  trustee  to  secure  the  debt,  it  is  val- 
id, unless  within  a  reasonable  time  after  the 
fact  comes  to  the  knowledge  of  the  creditor 
he  disclaims  it"  This  was  followed  in  Pearce 
v.  Dansforth,  IS  Mo.  360.  In  Kane  v.  Mc- 
Cown,  55  Mo.,  loc.  clt  198,  it  was  objected 
that  there  had  been  no  delivery  of  the  deed 
to  Calhoun,  plaintiffs  grantor,  but  this  court 
said:  "The  deed  to  Calhoun  was  executed, 
acknowledged,  and  recorded,  and  this  Is 
equivalent  to  a  delivery.  No  formal  delivery 
was  necessary,  as  the  law  presumes  a  deliv- 
ery under  such  circumstances."  In  Huey  v. 
Huey,  65  Mo.,  loc.  clt  690,  it  was  said:  "It 
Is  laid  down  in  Greenleaf's  Evidence  (vol- 
ume 2,  f  297)  that  the  delivery  of  a  deed  is 
complete  when  the  grantor  or  obligor  has 
parted  with  his  dominion  over  it  with  in- 
tent that  it  shall  pass  to  the  grantee  or 
obligee,  provided  the  latter  assents  to  it  ei- 
ther by  himself  or  by  his  agent'  The  con 
eluding  paragraph,  in  relation  to  the  assent 
of  the  grantee,  is  unimportant  In  the  present 
case,  as  we  are  considering  only  what  Is  re- 
quired on  the  part  of  the  grantor.  Besides, 
the  assent  of  the  grantee  is  always  presumed, 
where  the  Instrument  is  beneficial  to  bim." 
In  Rumsey  v.  Otis,  133  Mo.,  loc.  clt  96,  34  S. 
W.  533,  Gantt,  C.  J.,  said:  "In  Cannon  v. 
Cannon,  26  N.  J.  Eq.  316,  the  court  says: 
To  make  delivery  of  a  deed.  It  is  not  neces- 
sary It  should  actually  be  handed  over  to  the 
grantee,  or  to  another  person  for  him.  It 
may  be  effected  by  words  without  acts,  or 
•  •  *  by  both  acts  and  words.  Indeed,  it 
may  be  made  though  the  deed  remains  In  the 
custody  of  the  grantor.'  Sneathen  v.  Snea- 
then,  104  Mo.  201,  16  S.  W.  497;  Standlford 
v.  Standlford,  97  Mo.  233,  10  S.  W.  838.  In 
Tobta  v.  Bass,  86  Mo.  654,  it  was  held  that 
'while  the  delivery  of  a  deed  is  necessary  to 
make  it  effectual  in  passing  title,  yet,  when 
a  deed  to  a  minor  child  Is  absolute  In  form 
and  beneficial  In  effect  and  the  father  and 
grantee  voluntarily  causes  the  same  to  be 
recorded,  acceptance' by  the  grantor  win  be 
presumed,  and  such  facts  constitute,  prima 
facie,  a  delivery.* "  In  Appleman  v.  Apple- 
man,  140  Mo.,  loc.  clt  313,  41  S.  W.  794.  it 
appeared  that  the  deed  was  properly  execut- 
ed and  delivered  to  a  third  person,  with  the 
direction  to  hold  It  until  called  for  by  the 
proper  person,  and  It  was  said:  "Under  these 
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circumstances,  we  think  the  deed  was  well 
delivered;  the  rule  being,  In  respect  to  a 
grantee  not  under  disability,  that  when  such 
grantee  is  aware  of  the  conveyance,  and  does 
not  dissent,  and  the  conveyance  is  positively 
beneficial  to  him  or  her,  acceptance  will  be 
presumed.'  Hall  v.  Hall,  107  Mo.  101,  17  S. 
W.  811;  Standlford  v.  Standiford,  97  Mo.  281, 
10  S.  W.  836."  Ensworth  v.  King,  50  Mo., 
loc.  cit.  482,  Is  peculiarly  applicable  to  the 
case  at  bar.  There  it  appeared  that  the  debt- 
or executed  a  mortgage  to  secure  one  of  his 
nonresident  creditors,  and  placed  it  on  record. 
Subsequently  the  property  covered  by  the 
mortgage  was  seized  under  writs  of  attach- 
ment by  the  unsecured  creditors.  The  mort- 
gagee had  no  (knowledge  of  the  mortgage  un- 
til after  the  attachment  writs  were  executed, 
but  he  then  assented  to  and  ratified  the  mort- 
gage. Wagner,  J.,  said:  "It  is  insisted  that 
the  .mortgage  was  absolutely  -void,  because 
made  without  the  previous  knowledge  of  the 
grantee,  and  that  the  plaintiff  therefore  ac- 
quired nothing  by  his  purchase.  [The  plain- 
tiff waa  the  assignee  of  the  mortgagee,]  And 
this  view  was  taken  of  the  transaction  by  the 
court.  The  general  rule  is  that  where  an  in- 
strument is  assented  in  favor  of  a  party,  for 
his  Interest,  he  will  be  presumed  to  assent 
thereto  until  be  manifests  his  dissent,  after 
being  duly  notified.  That  the  mortgage  -was 
honestly  and  fairly  made  for  the  purpose  of 
securing  'a  just  debt  is  not  attempted  to  be 
denied,  nor  is  there  anything  to  show  that  it 
was  Intended  to  delay  or.  defraud  creditors. 
No  such  pretense  is  set  up  by  the  parties  com- 
batting its  validity.  The  case  shows  that 
BTeckenridge  was  merely  anxious  to  secure 
this  debt;  that  he  bad  a  large  quantity  of 
real  estate,  and  the  parties  an  subsequently 
believed  that  he  had  enough  to  pay  all  his 
debts  and  have  something  left.  The  record 
kg  utterly  barren  of  all  facts  which  have  even 
a  tendency  to  impeach  the  good  faith  of  the 
transaction.  Breckenrldge  had  the  right  to 
prefer  one  creditor  to  another,  and  his  acts 
in  that  respect  cannot  be  questioned,  provid- 
ing he  did  nothing  with  a  fraudulent  view, 
or  which  operated  to  hinder  or  delay  his  eth- 
er creditors.  Nothing  of  the  kind  is  pretend- 
ed or  set  up.  J  think  the  court  committed  er- 
ror in  pronouncing  the  mortgage  entirely  void, 
and  for  this  reason  the  Judgment  will  be  re- 
versed and  the  cause  remanded." 

The  rule  in  Missouri,  therefore,  is  that, 
where  the  grantor  has  relinquished  dominion 
over  a  properly  executed  deed,  the  delivery 
is  complete,  and,  where  the  conveyance  Is 
clearly  beneficial  to  the  -grantee  or  bene- 
ficiary, bis  acceptance  will  be  prima  facie 
presumed,  until  he,  after  notice  of  the  grant, 
within  a  reasonable  time  disaffirms  or  re- 
fuses to  accept  the  grant.  The  adjudications 
In  other  jurisdictions  are  conflicting  upon  the 
necessity  of  showing  an  acceptance.  In  9  Am. 
&  Eng.  Enc  Law  (2d  Ed.)  p.  161,  it  is  said: 
"While  delivery  is  essential  to  the  transfer  of 
title,  it  is  not  sufficient.    Title  rests  in  the 


grantee  when  he  accepts  a  duly-executed 
deed.  Any  words  or  acts  which  show  an  In- 
tention to  receive  title  will  be  sufficient  to 
prove  acceptance.  When  a  deed  clearly  bene- 
ficial to  an  infant  or  person  under  disability 
is  given  to  him,  or  to  a  third  person  for  his 
use  and  benefit,  the  law  presumes  that  It  is 
accepted  by  him.  This  presumption  may  be 
rebutted  by  evidence  of  dissent.  The  law 
also  presumes  that  a  deed  clearly  beneficial 
to  an  adult  Is  accepted  by  him,  when  it  is 
placed  in  the  hands  of  a  third  party  for  his 
use  and  benefit.  There  are,  however,  some 
authorities  which  dissent  from  this  view. 
They  hold  that  evidence  of  acceptance,  or  of 
some  act  which  is  equivalent  to  an  accept- 
ance, is  necessary."  The  weight  of  authority 
is  clearly  that  acceptance  will  be  presumed 
where  the  grant  is  beneficial.  This  rule  ob- 
tains in  Alabama,  Connecticut,  Illinois,  Indi- 
ana, Massachusetts,  Missouri,  New  Hamp- 
shire, New  Jersey,  North  Carolina  Ohio, 
Pennsylvania,  and  Tennessee,  and  is  the  rule 
followed  by  the  supreme  court  of  the  United 
States.  In  Kentucky,  Wisconsin,  Iowa,  and 
Maine,  knowledge  of  the  execution  and  deliv- 
ery of  the  conveyance,  and  some  act  of  ac- 
ceptance, are  held  to  be  necessary.  It  is  gen- 
erally held  that  an  acceptance  relates  back 
to  the  delivery,  but  in  Indiana,  Iowa,  Massa- 
chusetts, Vermont,  Wisconsin,  and  Maine  the 
doctrine  obtains  that,  If  an  attachment  -writ 
is  eerved  between  the  date  of  delivery  and 
that  of  acceptance,  the  acceptance  will  not  re- 
late back  to  the  delivery,  but  the  attaching 
creditor  will  thereby  acquire  a  priority.  9 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  161.  The 
same  rule  is  announced  in  Jones,  Chat  Mortg. 
(3d  Ed.)  {  106,  and  In  1  Cobbey,  Chat.  ^Morrg. 
§  413.  We  think,  however,  that  the  rule  la 
Missouri  and  in  the  majority  of  the  states, 
that  acceptance  will  be  presumed  where  the 
conveyance  is  clearly  beneficial  to  the  gran- 
tee or  beneficiary,  in  the  absence  of  a  disa- 
vowal or  disaffirmance  by  him,  is  the  better 
rule,  and  is  more  logical  and  promotive  of 
justice,  in  this  view,  tt  Is  Immaterial  that 
the  grantee  or  beneficiary  did  not  know  of 
the  conveyance  before  other  persons  seized 
the  property  under  attachment  In  the  case 
of  Infants  and  persons  under  disability,  ac- 
ceptance is  presumed,  where  the  grant  Is 
beneficial,  because  of  the  legal  Incapacity  of 
the  grantee  to  accept  In  the  case  of  adults, 
it  is  prima  facie  presumed  because  it  is  bene- 
ficial. Under  the  rule  that  obtains  in  the 
states  pointed  out,  requiring  express  accept- 
ance before  the  property  is  seized  by  process 
of  law,  some  grotesque  difficulties  and  Incon- 
gruities necessarily  ensue.  Under  this  rul- 
ing, a  failing  debtor  is  admitted  to  have  a 
right  to  prefer  one  or  more  creditors.  If  they 
are  all  residents  of  the  same  place  with  the 
debtor,  or  can  be  reached  by  telegraph,  they 
can  be  notified  and  their  acceptance  obtained 
before  the  unsecured  creditors  can  attach,  and 
hence  the  preference  Is  effective.  But  if  any 
one  of  the  preferred  creditors  happens  to  be 
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temporarily  traveling  In  Europe,  or  is  absent 
from  home,  or  lives  at  a  point  any  considera- 
ble distance  from  a  telegraph  station,  and 
hence  there  Is  not  sufficient  time  to  notify 
him  and  get  his  acceptance,  the  preference  to 
.him  is  unavailing,  as  against  attaching  cred- 
itors, although  it  Is  good  as  to  the  other  pre- 
ferred creditors  who  were  accessible.  Thus, 
while  recognizing  the  right  of  a  falling  debtor 
•to  prefer  one  or  more  of  his  creditors  by  exe- 
cuting a  mortgage  In  their  favor,  thereby  do- 
ing all  he  can  do  to  effectuate  his  purpose, 
such  a  construction  makes  the  proximity  or 
accessibility  of  residence  of  the  preferred 
creditors  an  element  in  determining  the  ef- 
ficacy of  the  act  of  the  debtor. 

We  have  therefore  concluded  to  modify  the 
opinion  delivered  in  this  case  in  division  No. 
1,  and  to  hold  that  the  delivery  of  the  deed 
-of  trust  to  Harding  as  trustee  for  the  secured 
creditors  Is  a  good  delivery,  and  that  the  ac- 
ceptance of  the  beneficiaries  therein  named 
•must  be  presumed,  as  they  did  not  disaffirm 
Jt  after  they  had  notice  of  It,  and  hence  that 
their  rights  are  paramount  to  those  of  the 
.plaintiff,  whose  rights  were  obtained  by  at- 
tachment after  the  execution  of  the  deed  of 
.trust  to  the  trustee,  after  he  had  accepted 
it  and  placed  It  upon  record,  after  he  had 
■taken  possession  of  the  property,  and  after  he 
.had  been  for  nearly  a  month  engaged  In  sell- 
ing it  for  the  benefit  of  the  beneficiaries. 
There  is  not  the  slightest  evidence  of  fraud  In 
this  case.  The  debts  secured  were  each  and 
all  bona  fide.  The  debtor  did  only  what  he 
had  a  right  to  do.  lience  there  is  no  merit  in 
the  plaintiff's  first  contention,  that  "the  effect 
of  the  deed  of  trust  was  to  place  on  record 
a  false  showing  of  the  title  of  defendant's  prop- 
erty, and  the  effect  was  to  hinder  and  delay 
.defendant's  other  creditors.  The  conveyance 
is  therefore  fraudulent  and  void  as  to  other 
creditors,  and  will  sustain  attachment"  There 
was  no  false  showing  on  the  record.  The  rec- 
ord spoke  the  truth.  The  other  creditors  were 
not  hindered  or  delayed,  except  as  all  honest 
preferences  hinder  and  delay  unsecured  credit- 
ors. There  was  no  fraud,  for  the  debts  secur- 
ed were  bona  fide,  and  the  conveyance  was  for 
the  sole  benefit  of  the  creditors.  There  was  no 
secret  use  for  the  debtor.  Hence  the  cases  cit- 
ed by  plaintiff,  which  correctly  hold  that  con- 
veyances fair  on  their  face,  but  Intended  for 
the  secret  use  of  the  debtor,  are  fraudulent, 
have  no  application.  Neither  is  the  second 
contention  of  the  plaintiffs,  that  the  deed  of 
trust  is  fraudulent  In  law,  tenable.  There  is, 
-of  course,  fraud  in  law,  as  distinguished  from 
fraud  in  fact.  But  no  such  condition  is  pres- 
ent in  this  case.  The  debtor  only  did  what  be 
had  a  lawful  right  to  do,— make  a  preference. 
The  secured  creditors  only  did  what  the  law 
allows  them  to  do,— accepted  preference.  There 
was  no  covin,  collusion,  secret  trust,  or  prohib- 
ited act  done  or  attempted  to  be  done  In  the 
case.  It  is  a  clean,  lawful  transaction,  which, 
under  the  law,  must  be  upheld.  The  plaintiff 
.made  out  no  case,  and  the  trial  court  should 


have  so  Instructed  the  Jury.  The  judgment 
of  the  circuit  court  is  therefore  reversed,  and 
the  cause  remanded  to  be  proceeded  with  in  ac- 
cordance herewith. 

GANTT,  C.  J.,  and  SHERWOOD,  BRACE, 
and  VAIXiIANT,  JJ.,  concur.  BURGESS  and 
ROBINSON,  JJ.,  dissent. 


CORNWALL  v.  McFARLAND  REAL-ES- 
TATE CO. 
(Supreme  Court  of  Missouri,  Division  No,  2. 
May  23,  1889.) 

CONTRACTS  —  RESCISSION — REPRESENTATIONS 
—HATTER  OP  OPINION— REVIEW— EVI- 
DENCE SUSTAINING  JUDGMENT. 

1.  Representations  made  concerning  the  money 
and  rental  value  of  property,  constituting  the  se- 
curity for  notes  which  formed  the  consideration 
of  a  trade,  are  mere  matters  of  opinion,  and, 
though  false,  are  not  sufficient  grounds  on  which 
to  rescind  the  contract,  where  the  property  was 
open  to  observation,  and  such  money  and  rental 
value  could  be  easily  ascertained. 

2.  A  statement  In  a  representation  as  to  the 
money  and  rental  value  of  property,  to  the  ef- 
fect that  the  property  had  actually  been  Bold  for 
a  certain  snm,  is  merely  a  circumstance  tending 
to  show  the  rental  value  of  the  property,  and, 
though  false,  is  not  ground  for  rescission  of  a 
contract 

3.  Where  the  only  question  is  whether  the  evi- 
dence, as  a  matter  of  law,  sustains  the  conclu- 
sion reached  by  the  trial  court,  the  supreme 
court  will  not  interfere,  unless  the  judgment  is 
wholly  unsupported  by  substantial  testimony. 

Appeal  from  St  Louis  circuit  court;  L.  B. 
Valllant  Judge. 

Action  by  John  Cornwall  against  the  Mc- 
Farland  Real-Estate  Company  for  rescission 
of  a  contract  There  was  a  judgment  for 
the  defendant  both  on  plaintiff's  case  and  on 
a  counterclaim,  and  both  parties  appeal.  Af- 
firmed. 

Flsee  &  Kortjoun,  for  appellant  Mc- 
Kelghan,  Barclay  &  Watts,  for  respondent 

BURGESS,  J.  This  Is  a  proceeding  in 
equity  for  the  rescission  of  a  contract  en- 
tered into  by  plaintiff  and  defendant  by 
which  plaintiff  sold  to  defendant  a  certain 
"tonic  beer"  business  belonging  to  him,  and 
conducted  in  the  city  of  St  Louis,  in  consid- 
eration of  the  amount  of  $14,000,  secured  by 
a  deed  of  trust  on  property  In  that  city.  As 
part  of  the  consideration,  plaintiff  obligated 
himself  to  lease  the  business  from  defendant 
during  part  of  the  year  1886,  and  to  pay 
therefor  the  sum  of  $3,500.  In  addition  to 
what  has  been  stated,  the  petition  alleges,  as 
part  of  the  transaction,  that  defendant  agreed 
to  obtain  for  him  on  10  days'  notice,  and  at 
any  time  within  30  days  after  October  24, 
1885,  the  price  of  $5,000  in  cash  for  the  $14.- 
000  deed  of  trust  The  ground  alleged  for  re- 
scission of  the  contract  is  that  plaintiff  was 
induced  to  enter  into  it  by  reason  of  the  de- 
fendant's false  and  fraudulent  representa- 
tions concerning  the  value  and  Income  of  the 
property,  which  constituted  the  security  for 
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the  notes  which  formed  the  consideration  of 
the  trade.  These  representations  are  alleged 
to  be:  First.  Assurances  that  the  property 
in  question,  though  incumbered  with  debts  to 
the  amount  of  $66,000  (Including  the  deed  of 
trust  for  $14,000  In  question  here),  was  actu- 
ally worth  $100,000,  and  that,  within  a  short 
time  previous  to  this  transaction,  it  had  actu- 
ally been  sold  at  that  price.  Second.  That 
the  property  was  actually  of  an  annual  in- 
come value  of  $0,600  per  year,  and  actually 
paid  in  rental  income  a  sufficient  sum  to  pro- 
vide for  the  payment  of  all  taxes  against  the 
property,  for  Interest  on  senior  mortgages, 
and  leave  about  $2,000  per  year  to  be  applied 
to  the  discharge  of  certain  incumbrances 
senior  to  this  $14,000  deed  of  trust,  which 
last-mentioned  deeds,  by  their  terms,  were 
payable  out  of  the  rents,  which  bad  been 
assigned  for  that  purpose.  The  answer  of 
defendant  admits  the  trade,  and  its  terms,  the 
delivery  by  It,  In  payment  of  the  contract 
price,  $14,000  in  notes  secured  by  deed  of 
trust,  the  lease  of  the  property  by  plaintiff 
from  May  1  to  September  1,  1886,  at  $3,500, 
all  as  alleged,  but  denies  all  other  allegations 
in  the  petition.  And,  by  way  of  counter- 
claim, it  alleges  the  assignment  by  defendant 
to  plaintiff  of  the  note  for  $14,000  dated  Sep- 
tember 4,  1805,  and  the  deed  of  trust,  by 
which  its  payment  was  secured,  as  alleged 
In  plaintiff's  petition,  and  then  proceeds  as  fol- 
lows: "That  on  and  prior  to  the  said  29th 
day  of  October,  1895,  the  plaintiff,  John 
Cornwall,  was  the  owner  of  a  certain  busi- 
ness conducted  by  him  in  the  city  of  St.  Louis, 
wherein  he  was  engaged  in  the  manufacture 
of  what  is  known  as  'Doctor  Cornwall's  Tonic 
Beer,'  the  formula  of  which  beer  or  tonic  was 
secret  and  wholly  unknown  to  any  person 
other  than  the  plaintiff  herein;  that  plaintiff 
was  also  the  owner  of  certain  personal  prop- 
erty, used  by  him  In  conducting  said  business 
as  aforesaid,  which  said  property  is  more 
particularly  described  as  "one  lot  of  ma- 
chinery, one  lot  of  appliances,  patented  and 
otherwise,  used  in  and  for  said  business, 
certain  wagons  and  fixtures,  certain  live 
stock  and  harness  on  hand,  all  feed  for  said 
live  stock,  one  lot  of  advertising  matter  of 
any  nature,  one  lot  of  bottles  and  cases  for 
shipping  same,  subject  to  customers'  rebate 
for  same,  one  lot  of  labels,  a  stock  of  beer 
on  hand  In  factory  and  in  city  of  St.  Louis, 
one  lot  of  office  fixtures,  certain  raw  material 
for  compounding  said  beer  or  tonic,  and  cer- 
tain trade-marks  and  letters  patent";  that  be- 
ing the  owner  of  said  business  and  property 
used  In  conducting  same,  plaintiff,  John  Corn- 
wall, represented  to  the  defendant  herein  that 
said  business  was  very  profitable,  earning 
over  $6,000  per  annum,  and,  together  with 
its  good  will,  was  reasonably  worth,  at  least, 
the  sum  of  $14,000,  and  at  the  same  time 
plaintiff  offered  to  sell  said  business,  the 
good  will  thereof,  and  the  property  used  in 
conducting  same,  as  aforesaid,  together  with 
the  disclosure  to  the  defendant  of  the  formula 
51 8.W.-47 


for  making  said  tonic  beer,  and  an  agreement 
thereafter  to  preserve  the  secret  of  said 
formula  Inviolate,  and  never  thereafter  to  en- 
gage In  the  manufacture  of  said  beer  or  tonic, , 
for  the  sum  of  $14,000;  that  defendant  then 
and  there  offered  to  purchase  said  property 
of  plaintiff,  if  plaintiff  would  lease  the  said 
business  for  the  months  of  May,  June,  July, 
and  August,  1896,  for  $3,500,  payable  the  1st 
day  of  May,  1896,  said  lease  to  be  executed 
in  due  form,  accompanied  by  an  agreement 
to  accept  the  plant  and  business  as  found, 
and  leave  said  business  in  like  condition,  the 
usual  wear  and  damage  excepted;  that,  in 
consideration  of  the  delivery  to  him  by  de- 
fendant of  said  note  for  $14,000,  and  said 
Interest  notes,  together  with  the  deed  of  trust 
securing  said  notes,  as  hereinbefore  particu- 
larly described,  plaintiff,  John  Cornwall, 
thereafter,  to  wit,  on  the  said  29th  day  of 
October,  A.  D.  1895,  by  instrument  of  writing 
by  him  executed  and  delivered  to  defendant, 
transferred  to  defendant  the  property  and 
good  will  of  said  business  so  carried  on  by 
him  as  aforesaid,  and  also  agreed  and  bound 
himself  to  disclose  to  defendant  the  full  de- 
tails for  the  receipt  or  formula  for  the  prep- 
aration of  said  beer  or  tonic  so  manufactured 
by  him,  and  that  he  would  never  disclose  said 
formula  to  any  one  else,  and  that  he,  his 
heirs  or  assigns,  would  never  thereafter  en- 
gage in  the  manufacture  or  sale  of  said  beer 
or  tonic,  either  In  the  city  of  St.  Louis  or 
elsewhere,  and  also  executed  and  delivered 
to  defendant  his  lease  of  said  business  for  the 
months  of  May,  June,  July,  and  August,  1896, 
wherein  he  agreed  to  pay  defendant  for  the 
use  .  and  occupation  of  said  business  during 
the  Bald  months  the  sum  of  $3,500  as  afore- 
said, payable  on  the  1st  day  of  May,  1896; 
that  thereafter,  when  defendant  went  to  take 
actual  possession  of  said  property  and  busi- 
ness, the  plaintiff,  wholly  without  any  legal 
justification  or  excuse,  denied  defendant  en- 
trance to  the  place  where  said  property  was, 
and  unlawfully  and  fraudulently  refused  to 
deliver  the  possession  of  same,  or  any  part 
thereof,  to  defendant,  but  converted  the  same 
to  his  own  use.  Defendant  further  states 
that  the  said  business  so  conducted  by  plain- 
tiff is  a  large  and  profitable  one,  and  the 
property  thereof,  Its  good  will,  the  formula 
for  making  said  beer  and  tonic,  and  the  let- 
ters patent  and  trade-marks  thereof  are  rea- 
sonably worth  the  sum  of  $14,000;  that  de- 
fendant, in  addition  to  being  damaged  to  the 
extent  of  the  value  of  said  business  so  sold 
to  it  by  plaintiff,  and  subsequently  by  him 
converted  to  his  own  use  in  fraud  of  the 
rights  of  this  defendant,  has  also  lost  the 
amount  to  be  paid  to  it  by  plaintiff  for  the 
lease  of  said  business  for  the  months  of  May, 
June,  July,  and  August,  1896,  all  to  defend- 
ant's damage  In  the  sum  of  $20,000.  Where- 
of defendant  prays  judgment  against  plaintiff 
herein  for  the  sum  of  $20,000,"  etc.  Plaintiff 
replied,  denying  all  new  matter  contained  in 
the  answer.  The  case  was  tried  by  the  court, 
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a  Jury  being  waived.  There  was  a  finding  in 
favor  of  defendant,  both  on  plaintiff's  case 
and  upon  the  counterclaim  set  up  by  defend- 
ant, upon  which  its  damages  were  assessed 
at  the  sum  of  $5,000.  After  unsuccessful  mo- 
tions for  a  sew  trial,  both  parties  appeal. 

The  evidence  tended  to  show  that  defend- 
ant, through  its  members  and  agents,  made 
false  representations  to  plaintiff  with  respect 
to  the  value  of  the  property,  Its  rental  value, 
its  sales  during  the  past  year,  first  for  $75,- 
000,  and  twice  thereafter  for  $100,000,  which 
constituted  the  security  for  the  payment  to 
him  of  the  $14,000,  and  by  which  he  was  in- 
duced to  make  the  trade;  but  it  also  showed 
that  the  property  was  open  to  observation, 
and  that  he  either  knew,  or  might  have 
known,  both  Its  money  and  rental  value.  As 
to  the  representations  in  regard  to  the  money 
and  rental  value  of  the  property,  they  were 
mere  matters  of  opinion,  and,  although  un- 
true, furnished  plaintiff  no  ground  for  a  re- 
scission of  the  contract  It  is  clear  that  no 
warranty  was  intended  as  to  these  values  by 
the  representations  with  respect  thereto;  and 
''a  mere  false  assertion  ot  value,  where  no 
warranty  is  intended,  is  no  ground  of  relief  to 
a  purchaser,  because  the  assertion  is  the  mat- 
ter of  opinion,  which  does  not  imply  knowl- 
edge, and  in  which  men  may  differ.  Mere  ex- 
pression of  Judgment  or  opinion  does  not 
amount  to  warranty.  Every  person  reposes, 
at  bis  peril,  in  the  opinion  of  others,  when  he 
has  equal  opportunity  to  form  and  exercise 
his  own  Judgment."  2  Kent,  Comm.  486;  An- 
derson v.  McPike,  86  Mo.  283;  Nauman  v. 
Oberle,  90  Mo.  666,  8  S.  W.  380.  But  plain- 
tiff Insists  that  this  rule  applies  only  to  rep- 
resentations which  are  mere  matters  of  opin- 
ion, and  that  the  representations  in  regard  to 
the  money  and  rental  value  of  the  property 
were  not  limited,  but  there  were  added  there- 
to specific  statements  of  facts  relating  to  the 
defendant's  own  transactions  with  the  prop- 
erty, and  its  own  experience  in  dealing  with 
it;  that  the  statement  of  these  specific  facts, 
of  material  importance  in  passing  upon  the 
value  of  this  security,  removes  the  represen- 
tations out  of  the  realm  of  mere  opinion. 
But,  after  all,  these  sales,  had  they  actually 
occurred,  could  only  have  been  considered  as  a 
circumstance  tending  to  show  the  rental  value 
of  the  property,  which,  as  we  have  said,  was 
matter  of  opinion.  Moreover,  plaintiff  could 
have  made  personal  examination  of  the  prop- 
erty covered  by  the  mortgage,  had  he  desired 
to  do  so,  and  thus  formed  his  own  Judgment 
as  to  its  value,  and  also  have  learned  whether 
it  was  rented  or  not.  Nothing  was  done  by  de- 
fendant to  prevent  him  from  so  doing,  and,  if 
he  chose  to  rely  upon  defendant's  representa- 
tion with  respect  to  its  cash  and  rental  value, 
rather  than  do  so,  it  was  his  own  fault.  It 
follows  that  plaintiff  failed  to  make  out  his 
case,  and  is  therefore  not  entitled  to  any  re- 
lief. The  Judgment  for  defendant  upon  the 
counterclaim  is  assailed  upon  various  grounds; 
but  as  the  counterclaim  was  in  the  nature  of 


an  action  at  law,  and  no  declarations  of  law 
were  given  or  refused,  and  as  It  Is  not  sug- 
gested by  plaintiff  in  his  brief  wherein  the 
court  erred  in  the  admission  or  exclusion  of 
evidence,  the  only  question  is  whether  the 
evidence,  as  a  matter  of  law,  sustains  the  con- 
clusion reached.  Under  each  circumstance, 
this  court  will  not  interfere,  unless  the  judg- 
ment Is  wholly  unsupported  by  substantial 
testimony.  About  the  only  testimony  of  the 
value  of  the  "tonic  beer"  business  was  tha: 
of  plaintiff  and  Alexander  L.  Shultz.  Ac- 
cording to  plaintiff's  statement  he  began 
with  $10,000,  and  bad  been  adding  to  the  es- 
tablishment since.  The  value  of  the  formula 
was  utterly  speculative,  and  no  value  could  be 
fixed  upon  it.  By  the  terms  of  the  contract, 
plaintiff  was  to  pay  $3,500  for  the  rental  of 
the  "tonic  beer"  plant  and  business  for  the 
months  of  May,  June,  July,  and  August  1806. 
According  to  this  testimony,  the  earning  ca- 
pacity of  the  business  could  not  have  been  less 
than  the  sum  of  $14,000.  The  witness  Shultz 
also  testified  that  plaintiff  told  him  that  the 
business  in  question  was  worth  $30,000.  and 
that  it  produced  an  Income  of  from  $6,000  to 
$8,000.  So  that  it  is  dear  that  there  was 
abundance  of  evidence  to  authorize  the  find- 
ing and  judgment  of  the  court  For  these 
considerations,  we  affirm  the  judgment 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con 
cur. 


WETMORE  v.  CROUCH. 
(Supreme  Court  of  Missouri,  Division  Mo.  1. 
May  23,  188©.) 
JOINT   ADVENTURES  —  SHARING    PROFITS  - 
CONSTRUCTION   OF  CONTRACT— PLEADING- 
DRAWING  CONCLUSION  —  RELEASE  —  PAT- 
MBNT  OF  PART  OP  DEBT. 

1.  In  an  action  by  plaintiff  to  recover  her  share 
of  toe  profits  which  accrued  in  a  venture  enter- 
ed into  jointly  by  herself  and  defendant,  the  evi- 
dence showed  that  plaintiff  advanced  to  defeud- 
ant,  at  his  request,  $250,  to  be  invested,  for  their 
joint  interest  in  options  oa  certain  real  estate: 
that  all  that  was  said  about  a  division  of  profits 
was  that  if  the  venture  was  a  failure,  defendant 
was  to  refund  half  the  money  advanced,  and.  if 
profitable,  both  were  to  make  considerable  profit 
out  of  it:  that  plaintiff  knew  nothing  about  op- 
tions, and  intrusted  all  the  business  to  defend- 
ant; that  in  subsequent  conversations,  and  in 
their  correspondence,  it  was  understood  by  both 
parties  that  they  had  a  joint  interest  in  the 
business,  but  nothing  was  said  at  any  time  as 
to  the  share  of  each;  that  in  the  numerous 
trades  and  transfers,  defendant  had  part  of  the 
property  put  in  plaintiffs  name  and  part  in  his 
own  name.  Held,  that  plaintiff  is  entitled  to  re- 
cover one-half  of  the  profits  which  accrued  from 
the  venture. 

2.  If  facts  stated  In  a  petition  are  such  that 
the  law  implies  an  agreement,  the  pleader  may. 
after  stating  the  facts,  draw  that  conclusion,  awl 
such  conclusion  will  not  be  construed  to  be  the 
pleading  of  an  express  contract. 

3.  Where  there  is  no  express  agreement  as  to 
the  share  that  each  is  to  have  in  the  profits  re- 
sulting from  a  joint  venture,  and  the  condition? 
are  such  that  the  law  implies  an  agreement  fur 
an  equal  division,  that  implication  is  conclusive, 
and  will  not  be  changed  by  the  interpretation 
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that  the  parties  by  their  actions  seemed  to  put 
upon  the  contract. 

4.  The  payment  of  a  smaller  sum  than  is  un- 
questionably due,  with  no  other  element  of  ac- 
cord in  the  transaction,  is  not  a  satisfaction  of 
the  debt,  even  though  accepted  as  such  at  the 
time. 

6.  Where  one  party  contributes  the  money,  and 
the  other  the  skill,  for  their  joint  benefit,  in  a 
venture,  the  law  implies  an  equal  division  of 
the  profits,  in  the  absence  of  an  express  agree- 
ment. 

Appeal  from  St  Louis  circuit  court;  Ru- 
dolph Hirzel,  Judge. 

Action  by  Octavia  Wetmore  against  James 
N.  Crouch  to  recover  her  share  of  profits 
which  accrued  in  a  Joint  venture.  There  was 
a  judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

This  Is  an  action  begun  April  17, 1894,  to  re- 
cover the  value,  of  the  plaintiffs  share  of  the 
profits  which  she  claims  accrued  In  a  venture 
entered  into  jointly  by  herself  and  defend- 
ant The  petition  states,  substantially:  That 
in  1888,  at  the  proposal  of  defendant,  plaintiff 
advanced  him  $250  to  purchase  upon  their 
joint  account  a  half  interest  in  an  option  on 
certain  real  estate  near  the  city  of  St.  Louis, 
with  the  understanding  and  agreement  that 
the  profits  and  losses  of  the  venture  should 
be  shared  equally  between  them.  That  the 
purchase  was  made  by  defendant,  and  after- 
wards sold  by  him  to  a  real-estate  corpora- 
tion called  the  Kenwood  Investment  Com- 
pany, whereby  the  defendant  received  in  cash 
$3,700,  and  260  shares  of  stock  in  the  Ken- 
wood Investment  Company,  worth*  $25  a 
share.  That  defendant  represented  to  plain- 
tiff that  the  200  shares  of  stock  were  all  that 
he  had  realized,  fraudulently  concealing  that 
he  had  received  $3,700.  The  defendant  pro- 
cured this  stock  to  be  Issued  in  three  cer- 
tificates,—one  for  40  shares,  amounting  to  $1,- 
000,  face  value,  in  his  own  name;  one  for 
200  shares,  face  value  $5,000,  in  plaintiff's 
name;  and  one  for  20  shares,  face  value  $500, 
also  in  plaintiff's  name,— which  two  last-n*tin- 
ed  certificates,  plaintiff,  at  the  request  of  de- 
fendant transferred  to  defendant's  wife,  for 
the  purpose  of  enabling  defendant  to  handle 
them  in  the  market  for  the  joint  benefit  of 
plaintiff  and  defendant  That  defendant  sold 
all  this  stock  May  9,  18S9.  and  received  in 
payment  $2,100  in  cash,  and  a  house  and  lot 
in  St  Louis,  at  a  valuation  of  $4,000,  the  ti- 
tle to  which  he  took  in  his  wife's  name. 
Thus,  with  the  $3,700  above  mentioned,  de- 
fendant realized  in  all  $9,800,  of  which  $4,900 
justly  belongs  to  plaintiff,  on  which  the  de- 
fendant has  paid  her  $650,  and  refuses  to 
pay  her  more.  Judgment  for  $4,250  and  in- 
terest Is  prayed.  The  answer  was  a  general 
denial  and  the  statute  of  limitations.  The  re- 
ply was  that  this  suit  was  brought  within  one 
year  after  a  nonsuit  In  the  same  cause  of  ac- 
tion suffered  by  plaintiff. 

Plaintiff,  In  her  own  behalf,  testified,  sub- 
stantially: That  she  was  a  teacher  in  the 
public  schools  of  St.  Louis,  and  the  defendant 


was  the  husband  of  her  sister.  In  the  spring 
of  1888  Bhe  loaned  defendant  $250,  and  took 
his  note  for  the  amount.  Shortly  afterwards 
he  came  to  her,  prepared  to  pay  the  note, 
and  was  willing  to  do  so,  but  proposed  to  her 
that,  instead  of  taking  the  money  back,  she 
allow  him  to  invest  it  for  their  joint  interest 
in  an  option  on  what  was  known  as  the 
"Benton  Farm."  There  was  some  discus- 
sion about  the  risk,  in  which  he  said  there 
was  not  much  risk,  and  he  thought  they 
would  make  a  good  deal  of  money  out  of  it. 
Then  she  agreed  to  let  him  use  the  money  in 
that  venture,  and  he  gave  her  a  receipt  in 
these  words,  "Received  of  Miss  Octavia  Wet- 
more  $250,  to  be  used  on  the  Benton-farm  op- 
tion," and  she  gave  him  back  the  note  she 
had  held.  After  the  note  -was  returned  to 
him,  and  the  receipt  had  been  given,  he  said, 
"We  are  liable  to  make  a  good  deal  of  money 
out  of  this,  and  I  would  like  to  limit  you;" 
and  just  before  he  left  he  said,  "If  we  don't 
succeed,  I  will  refund  half  of  this  $230." 
That  Is  all  that  was  said  on  the  subject  of 
sharing  the  profits  and  losses.  The  next  meet- 
ing between  plaintiff  and  defendant  was  in 
August  1888,  when  he  came  to  her  and  In- 
formed her  that  he  and  Mr.  Greenwood,  who 
owned  the  other  half,  had  sold  the  option  at 
a  net  profit  of  $13,000,  to  be  paid  In  stock  of 
the  Kenwood  Investment  Company.  Plain- 
tiff told  him  that  he  had  done  well,  to  which 
he  replied  that  he  would  rather  have  had 
money.  Proceeding,  the  witness  said:  "Then 
he  asked  me  if  I  wanted  money.  I  told  him 
I  didn't  need  any  money,  and  he  took  out 
the  $250  that  I  had  given  him  to  pay  for  the 
option,  and  said,  'Well,  take  this  any  way, 
and  I  will  have  some  certificates  of  stock 
made  out'  He  did  not  at  that  time  say  any- 
thing about  the  receipt  which  he  had  given  me 
for  the  $250.  A  day  or  two  after  that  he 
brought  up  some  certificates  of  stock.  One 
was  made  out  for  $5,000  worth  of  stock  In 
my  name,  being  for  200  shares;  another  for 
$500  worth  of  stock,  being  20  shares,  also  in 
my  name;  and  one  for  $1,000  worth  of  stock, 
being  for  40  shares,  in  his  own  name.  And 
he  then  asked  me  to  transfer  the  200  shares 
of  stock  to  his  wife,  and  I  did  so.  I  had  not 
had  at  this  time  any  experience  in  dealing  ei- 
ther in  options  or  real  estate.  I  did  not  know 
anything  about  dealing  in  options.  It  had 
been  Mr.  Crouch's  business  for  some  time  to 
deal  in  options  and  real  estate  generally.  He 
had  been  in  the  business  two  or  three  years. 
It  was  at  Mr.  Crouch's  request  that  I  indors- 
ed the  certificate  for  200  shares  of  this  stock 
to  his  wife,  and  he  then  took  the  certificate. 
After  he  had  taken  the  certificate  he  said: 
'Now,  I  wish  you  would  give  me  that  receipt 
because,  if  you  should  die,  It  might  be  found 
among  your  effects,  and  people  would  won- 
der.' He  then  took  the  receipt  and  the  cer- 
tificate for  200  shares  of  stock  away  with 
him.  He  held  the  certificate  until  the  next 
spring,  either  in  April  or  May,  1889,  when  I 
asked  him  why  he  did  not  dispose  of  the 
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stock.  He  replied  that  he  had  tried  to,  but 
had  not  succeeded.  A  short  time  after  this 
he  came  to  me  and  said  he  could  exchange  It 
for  a  house  and  lot  and  some  money,  and 
asked  me  what  I  thought  of  It  I  told  him, 
If  that  was  the  best  he  could  do,  to  do  so.  He 
said  the  stock  would  hare  to  be  pooled  (that 
is,  his  stock,— mine  and  his  wife's);  and  he 
afterward  informed  me  that  the  stock  had 
been  exchanged  for  a  house  and  lot  and  some 
money,— I  think,  about  $2,200.  By  'his  wife's 
stock,'  I  mean  the  certificate  for  200  shares 
which  I  transferred  to  her  at  his  request  the 
previous  August.  He  had  the  deed  to  this 
house  and  lot  made  out  in  my  name.  He 
put  into  the  pool  the  two  certificates  made 
out  in  my  name,  the  one  In  his  own  name, 
and  one  for  ten  shares  in  the  name  of  Mr. 
Spencer.  For  all  this  stock  he  got  the  house 
and  lot  and  about  $2,200  in  money.  He  said 
he  would  retain  about  $1,700  of  this  money 
and  gave  me  about  $400,  and  he  did  give  me 
$430  of  it  about  May  9,  1889.  [At  this  point 
appellant  offered  in  evidence  the  deed  to  this 
house  and  lot  from  Redmond  Cleary  to  her- 
self, dated  May  9,  1889,  which  recited  a  con- 
sideration of  $4,000.]  I  afterwards  authoriz- 
ed him,  In  writing,  to  collect  the  rents.  This 
was  done  at  his  request  A  few  days  after- 
wards he  requested  me  to  go  to  the  office  of 
Mr.  Greenwood  and  execute  a  deed  for  this 
house  and  lot  to  his  wife,  which  I  did  [This 
deed  was  also  offered  in  evidence,  and  was 
dated  May  10,  and  acknowledged  May  17, 
1889,  and  recited  a  consideration  of  $4,500.] 
Some  time  after  August  22,  1889,  I  wrote  Mr. 
Crouch  a  letter,  asking  him  for  a  settlement 
and  telling  him  'that,  as  I  had  furnished  the 
money  for  the  option,  I  was  entitled  to  at 
least  half  the  proceeds,  as  I  was  to  bear  half 
the  losses.'  To  this  letter  he  made  no  reply. 
I  again  wrote  him  on  the  same  subject  and 
received  a  postal  card  In  reply,  dated  Febru- 
ary 14,  1890,  in  which  he  excused  himself  for 
not  calling  on  me,  but  promised  to  see  me  in 
a  few  days."  In  a  letter  written  by  respond- 
ent to  appellant,  dated  September  18,  1888, 
and  read  in  evidence,  he  refers  to  this  $6,500 
worth  of  stock,  and  says:  "Mr.  G.  wishes  to 
know  to-day  what  I  would  take  to-day  for 
my  $6,500  worth  of  stock,  and,  as  you  are 
the  owner  of  a  portion  of  this  stock,  I  would 
like  to  have  your  price  on  all  or  any  portion 
of  yours."  Testifying  further,  witness  said 
she  first  learned  about  a  year  before  the  trial, 
viz.  in  November,  1895,  that  Mr.  Crouch  re- 
ceived a  sum  of  money,  as  part  of  the  profits 
of  the  deal,  in  addition  to  the  $6,500  worth 
of  stock.  The  amended  petition  charging  that 
fact  was  filed  April  23,  1896. 

On  cross-examination  the  witness  was  led 
back  to  the  original  conversation  when  the 
$250  was  advanced,  and  this  occurred:  "Q. 
What  did  you  say  to  him?  A.  I  said  it  was 
a  good  deal  of  money  for  me  to  put  up  on  an 
option.  Q.  What  did  he  then  say?  A  He 
said  he  thought  I  didn't  run  much  risk  In  do- 
ing it   Q.  What  then  did  he  say?  A  That 


he  thought  we  would  make  a  good  deal  of 
money  out  of  it  I  thought  the  matter  over 
a  little  while,  and  said  I  would  do  it  Then 
he  wrote  the  receipt  Q.  Jle  said  he  wanted 
this  $250  from  you  tor  the  purpose  of  buying 
a  half  interest  in  the  Benton  farm?  A.  Yes. 
sir.  Q.  And  you  say  that  you  gave  him  the 
money  for  that  purpose,  and  this  receipt  was 
given,  saying  that  was  the  purpose  for  which 
it  was  given?  A.  Yes,  sir.  He  said  after  be 
wrote  out  the  receipt  'I  would  like  to  limit 
you;'  and  just  before  he  went  away  he  said, 
'If  we  don't  succeed,  I  will  pay  you  back 
one-half.'  Q.  Now,  that  was  all  that  was 
said?  A.  That  is  all  I  remember.  Q.  What 
did  he  say  to  you  In  August  about  this  trans- 
action? A.  He  said  that  Mr.  Greenwood  had 
made  a  sale;  that  the  profits  were  $15,000; 
that  $2,000  would  have  to  be  reserved  tor  ex- 
penses, and  that  would  leave  $6,500,  or  $13,- 
000,  to  be  divided  between  Mr.  Greenwood 
and  us.  He  then  asked  me  if  I  wanted  mon- 
ey. I  said  I  did  not  need  money.  He  then 
took  out  the  $250  and  said:  *Well,  take  this. 
This  Is  the  money  that  was  put  up  on  the 
option;'  and  I  took  it  He  did  not  say  where 
be  got  the  money.  He  said  he  would  much 
rather  have  money,  but  that  we  would  have 
to  take  the  $6,500  In  stock.  He  asked  me  how 
much  of  the  stock  I  wanted  I  said  I  did  not 
know,  because  I  did  not  know  my  rights  in 
the  case  at  the  time.  Q.  Now,  If  *we  had 
made  $6,500,'  why  didn't  you  tell  him  the 
amount  of  stock  you  were  entitled  to?  A  I 
didn't  know  my  rights,  and  he  did  not  In- 
form me.  He  was  the  business  man  of  the 
firm.  It  was  my  first  experience  in  options. 
At  our  second  Interview,  In  August  he 
brought  two  certificates  of  stock.  One  was 
for  200  shares,  and  the  other  for  20  shares, 
of  the  value  of  $25  each,  and  both  were  in 
my  name.  He  requested  me  to  transfer  the 
one  for  200  shares  to  his  wife,  and  I  did  It 
Q.  Why  did  you  do  this,  Miss  Wetmore?  A 
Because  I  had  the  utmost  confidence  in  Mr. 
Crouch,  and  didn't  think  for  a  moment  he 
would  try  to  deceive  me,  and  $5,000  out  of 
$6,500  would  have  been  more  than  my  share. 
That  was  my  only  reason."  The  witness'  at- 
tention was  then  called  to  the  letter  of  Sept 
18,  1888,  above  quoted,  and  her  answer  to  It 
In  which  she  says:  "I  shall  certainly  not  set 
any  price  on  your  stock,  *.  •  •  but  I 
would  be  willing  to  take  $4.00  cash  for  my  20 
shares."  Concerning  this  she  testified:  "At 
the  time  I  wrote  this  letter,  200  shares  of 
this  stock  had  been  transferred  to  Mrs. 
Crouch,  Mr.  Crouch  had  40  shares,  and  I  had 
20  shares.  I  could  not  very  well  consider 
the  200  shares  as  mine,  under  the  circum- 
stances, and  I  referred  to  the  20  shares  as 
mine,  and  the  40  shares  as  Mr.  Crouch's.  At 
the  time  all  of  this  stock  was  sold  (May, 
18S9),  I  got  something  less  than  $450.  I  did 
not  at  that  time  say  anything  to  Mr.  Crouch, 
nor  he  to  me,  about  wanting  more  than  this 
sum  as  my  share  out  of  this  transaction,  be- 
cause I  was  waiting  for  him  to  get  out  of 
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his  business  difficulties  to  make  a  final  set- 
tlement with  me."  To  sustain  the  allegation 
that  defendant  had  received  $3,700  in  money 
besides  the  260  shares  of  stock  in  question, 
the  petition  in  a  suit  in  the  circuit  court  of 
the  city  of  St.  Louis  wherein  this  defendant 
was  plaintiff  and  Moses  Greenwood,  Jr.,  was 
defendant,  was  read  in  evidence,  in  which 
petition  that  fact  was  stated.  The  deposition 
of  one  Hugh  A.  Wetmore  was  read,  in  which 
he  testified  that  on  Thanksgiving  Day, 
1888,  defendant  said  to  him:  "I  would  not 
have  gotten  into  that  Kenwood  option  with- 
out Octavla's  money.  She  furnished  $250, 
and,  bad  the  deal  failed  to  go  through,  I 
would  have  paid  back  $125.  By  rights,  she 
should  have  half  of  all  I  made;  but  she  is 
very  generous,  and  has  not  asked  for  it." 

Here  the  plaintiff  rested,  and  at  the  re- 
quest of  the  defendant  the  court  gave  an 
instruction  to  the  effect  that  under  the  plead- 
ings and  evidence  the  plaintiff  could  not  re- 
cover. After  a  motion  to  set  aside  the  non- 
suit, which  was  overruled,  the  hill  of  excep- 
tion was  filed,  and  the  case  brought  here  on 
appeal. 

TV.  M.  Kinsey  and  J.  J.  McCann,  for  appel- 
lant John  H.  Drabelle,  for  respondent. 

VALLIAXT,  J.  (after  stating  the  facts). 
The  learned  trial  judge,  in  giving  the  Instruc- 
tion forcing  a  nonsuit,  doubtless  deferred  to 
the  opinion  of  the  St.  Louis  court  of  appeals 
In  Wetmore  v.  Crouch,  55  Mo.  App.  441, 
which  was  a  suit  between  these  parties  grow- 
ing out  of  this  same  transaction.  But,  while 
the  same  transaction  which  is  the  subject  of 
this  was  at  the  bottom  of  that  suit,  yet  the 
two  cases  are  quite  different  In  essential  par- 
ticulars. In  the  former  suit  the  plaintiff's 
chief  difficulty  was  in  her  petition,  which  es- 
sayed to  be  a  bill  in  equity  to  set  aside  an 
alleged  settlement  and  for  an  accounting, 
without  stating  any  grounds  to  Impeach  the 
validity  of  the  settlement,  and  without  stat- 
ing what  share  the  plaintiff  had  in  the  busi- 
ness. In  her  petition  in  this  suit  the  plain- 
tiff states  a  cause  of  action  for  a  certain 
amount  of  money  which  has  come  into  de- 
fendant's hands,  belonging  to  her,  as  her 
share  of  the  profits  arising  out  of  a  business 
venture  for  which  she  had  furnished  the  capi- 
tal, and  which  was  conducted  by  defendant 
for  their  joint  interest.  The  difference  be- 
tween the  positions  assumed  by  the  plaintiff 
in  the  two  suits  consists  more  in  the  deduc- 
tions made  from  the  facts  stated,  than  from 
the  facts  themselves.  Courts  are  more  toler- 
ant of  a  change  of  front  where  it  consists  of 
a  change  in  legal  conclusions  drawn  in  the 
light  of  an  adverse  decision,  than  where  an 
attempt  is  made  to  change  the  facts  to  suit 
the  emergency.  The  testimony  as  to  what 
passed  between  the  parties  when  the  money 
was  advanced  is  substantially  the  same  in 
this  as  It  was  In  that  case,  but  there  the  only 
statement  in  the  petition  in  regard  to  an 


agreement  for  division  of  profits  was  that,  if 
the  venture  was  a  failure,  defendant  was  to 
refund  half  the  money  advanced,  and,  if 
profitable,  "both  were  to  make  considerable 
profit  out  of  it"  And  so,  as  to  the  facts 
which  went  to  make  up  what  in  the  petition 
In  the  former  suit  was  called  a  "settlement," 
and  which  are  here  treated  as  partial  pay- 
ments on  account,  they  were  substantially 
the  same.  The  petition  in  this  case  concludes 
the  statement  of  the  agreement  as  follows: 
"It  being  further  understood  and  agreed  that 
the  profits  and  losses,  If  any,  of  the  venture, 
should  be  shared  equally  between  them." 
Counsel  for  respondent  construe  this  to  be 
the  pleading  of  an  express  agreement  and 
contend  that  plaintiff  must  fail  because  there 
was  no  evidence  of  an  express  agreement  to 
divide  the  profits  equally.  But  we  do  not 
agree  with  that  view.  If  the  facts  stated  are 
such  as  that  the  law  Implies  such  an  agree- 
ment, the  pleader  may,  with  propriety,  after 
stating  the  facts,  draw  that  conclusion.  The 
counsel  Is  correct  to  this  extent:  If  the  con- 
tract relied  on  is  express,  It  must  be  so  plead- 
ed; but,  if  It  Is  implied,  the  facts  out  of 
which  it  is  claimed  to  arise  must  be  pleaded. 
Wells  v.  Railway  Co.,  85  Mo.  164,  and  the 
other  authorities  cited  In  the  brief  of  respond- 
ent, sustain  this  view.  There  was  no  ex- 
press agreement  between  these  parties  as  to 
how  the  profits  that  were  expected  to  arise 
out  of  this  venture  were  to  be  divided  be- 
tween them,  but  the  facts  are  given  in  evi- 
dence, and  the  law  will  supply  by  implica- 
tion what  they  intended,  but  failed,  to  ex- 
press. 

Under  the  circumstances  of  the  case  as  tes- 
tified to  by  the  plaintiff,  we  must  reach  one 
or  another  of  the  following  conclusions:  That 
the  plaintiff  loaned  defendant  the  $250  to 
invest  for  his  own  account  In  which  event 
she  would  have  no  Interest  In  the  result,  or 
that  she  intrusted  It  to  htm  to  Invest  for  her 
own  account  in  which  event  she  would  be 
entitled  to  all  the  profits,  or  that  she  Intrusted 
It  to  him  to  invest  for  their  joint  account, 
In  which  event  she  would  be  entitled  to  one- 
half  the  profits.  That  It  was  not  a  loan  is 
shown  by  the  fact  that  she  gave  him  back 
his  note,  which  up  to  that  time  had  evi- 
denced a  loan,  took  a  receipt  which  specified 
that  the  money  was  to  be  Invested,  and  dis- 
cussed the  risk  and  prospective  profits.  His 
promise  to  pay  back  half  the  amount  In  case 
the  scheme  failed  can  scarcely  be  called  a 
part  of  the  contract,  since  it  occurred  after 
the  transaction  had  been  closed,  and  just 
before  he  went  away.  It  was  rather  as  a 
voluntary  promise.  Nor  is  the  Inference  that 
the  Investment  was  to  be  for  the  plaintiff's 
sole  benefit  the  most  reasonable,  because,  al- 
though she  furnished  all  the  money,  yet  his 
skill  and  services  were  as  essential  to  the 
business  as  her  money.  The  natural  Infer- 
ence is  that  it  was  a  putting  together  her 
money  and  his  skill  for  their  joint  benefit 
The  transaction  did  not  constitute  them  part- 
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ners,  in  the  full  sense  of  the  term;  but  they 
became  Jointly  Interested  in  the  venture,  and 
to  some  extent  In  a  relation  analogous  to  that 
of  co-partners.  Under  the  law  of  partnership, 
where  there  is  no  express  agreement  as  to 
division  of  profits,  "it  Is  certainly  the  general 
role,  both  in  law  and  equity,  that  the  profits 
shall  be  shared  equally  among  the  partners." 
Pars.  Partn.  (4th  Ed.)  8  172,  note  1,  and 
cases  there  cited.  And  "the  rule  that  the 
shares  of  partners  are  equal,  unless  they 
have  otherwise  agreed,  applies,  not  only  to 
persons  who  are  in  business  generally,  but 
also  to  those  who  are  partners  as  regards  one 
single  matter  only."  LindL  Partn.  (2d  Ed.) 
•p.  350.  That  rule  so  commends  itself  In  rea- 
son and  justice  that  it  needs  no  authority  to 
support  It. 

It  Is  insisted  by  respondent  that  the  par- 
ties themselves  put  a  different  construction 
on  the  contract,  and  that  their  "actions  speak 
louder  than  words."  The  interpretation  that 
parties  by  their  actions  seem  to  put  upon  it 
Is  of  service  In  the  Interpretation  of  an  am- 
biguous contract,  or  in  ascertaining  what  the 
contract  really  was,  if  its  terms  ara  in  dis- 
pute. But  when  the  terms  of  the  contract 
are  certain,  and  its  meaning  Is  clear,  the  con- 
duct of  the  parties  under  It,  Indicating  that 
they  put  a  construction  upon  it  at  variance 
with  its  true  meaning,  will  not  control  the 
court  In  construing  it,  nor  in  adjudging  the 
rights  of  the  parties  under  it,  unless  the  con- 
duct of  the  one  has  been  such  as  to  mislead 
the  other  to  his.  disadvantage.  '  And  so,  in 
the  case  at  bar,  If  In  point  of  fact  there  was 
no  express  agreement  as  to  the  share  that 
each  was  to  have  In  the  profits,  and  if  the 
conditions  were  such  as  that  the  law  implied 
an  agreement  for  an  equal  division,  that  im- 
plication was  conclusive),  and  would  not  be 
changed,  even  though  the  plaintiff,  through 
inexperience  or  ignorance  of  law,  might  have 
supposed  that  she  was  entitled  only  to  what 
defendant  chose  to  give  her.  A  transaction 
which  consists  only  In  the  payment  of  a 
smaller  sum  than  Is  unquestionably  due,  and 
which  has  no  other  element  of  accord  In  it 
is  not  a  satisfaction  of  the  debt,  even  though 
accepted  as  such  at  the  time.  Riley  r.  Ker- 
shaw, 52  Mo.  224;  Swofford  Bros.  Dry-Goods 
Go.  v.  Goss,  65  Mo.  App.  55.  But  the  transac- 
tions that  occurred  between  these  parties,  so 
far  as  the  evidence  has  gone,  do  not  Indicate 
that  they  were  Intended  as  a  final  settlement 
by  either  party.  First,  after  refunding  the 
$250,  the  defendant  caused  the  stock  to  the 
amount  of  $5,500  to  be  Issued  in  the  name  of 
the  plaintiff.  That  was  the  first  division  of 
the  profits.  Then  this  stock,  without  consid- 
eration, was  transferred  to  defendant's  wife, 
who  had  no  interest  In  it  at  all.  Then  It  i 
was,  together  with  the  40  shares  held  In  de-  i 
fendant's  name,  sold  to  a  stranger  for  $2,100, 
and  a  house  and  lot  valued  at  $4,000;  defend-  I 
ant  receiving  the  money,  and  taking  title  to  ' 
the  real  estate  In  plaintiff's  name.  Then  the  I 
house  and  lot  were  transferred  without  con-  I 


sideratlon  to  the  defendant's  wife.  After 
that,  defendant  paid  plaintiff  $430.  Thus,  we 
see  that  which  represented  the  profits  in  this 
venture  was  shifted  from  -one  to  the  other, 
in  unequal  proportions,  from  time  to  time, 
as  the  defendant  requested;  and  there  Is  no 
more  reason  for  defendant  to  dalm  die  $430 
payment  to  be  a  final  settlement,  than  there 
would  have  been  for  the  plaintiff  to  have 
kept  the  $5,500  worth  of  stock,  or  to  have 
kept  the  house  and  lot,  and  Insisted  that  ei- 
ther of  those  transactions  was  a  final  settle- 
ment The  whole  business  shows  that  plain- 
tiff confided  implicitly  in  defendant  and 
whatever  disadvantage  she  is  laboring  under 
now  is  referable  to  that  fact  The  court  erred 
in  giving  the  instruction  which  forced  a  non- 
suit. The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  to  that  court, 
to  be  retried  in  accordance  with  the  law  as 
herein  declared.  All  concur. 


LANDER  v.  ZIEHR  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  6,  1899.) 

FRAUDULENT  CONVEYANCES — EVIDENCE — EX- 
ISTING AND  SUBSEQUENT  CREDITORS. 

1.  A  voluntary  deed  from  a  husband  to  a  wife, 
without  any  pecuniary  consideration  moving  from 
the  wife,  is  void  as  against  all  existing  creditors 
of  the  husband. 

2.  A  husband,  while  largely  indebted,  made  a 
voluntary  conveyance  to  his  wife  of  all  the  prop- 
erty he  had  to  which  his  creditors  could  look  fur 
the  payment  of  their  claims.  He  subsequently 
paid  a  large  amount  of  debts  due  when  the  con- 
veyance was  made,  but  contracted  others  while 
he  was  continuing  to  exercise  acts  of  ownership 
over  the  property,  and  while  his  creditors  sup- 
posed he  was  still  the  owner.  One  person  loan- 
ed him  money  on  his  promise  to  give  the  property 
for  security,  and  he  put  off  giving  the  security 
on  various  pretexts,  until  he  finally  declared  that 
he  had  conveyed  it  to  his  wife.  Held,  that  a  de- 
cree canceling  the  conveyance  as  being  fraudu- 
lent as  against  subsequent  creditors  was  sus- 
tained. 

Appeal  from  circuit  court  Linn  county;  W. 
W.  Rucker,  Judge. 

Suit  by  Harry  Lander  against  John  Ziehr 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Linn  county  adjudging  certain 
conveyances  of  the  defendant  John  Ziehr  to 
his  wife,  Emma  Ziehr,  and  to  Judge  Brown- 
lee  as  trustee  for  her,  to  be  fraudulent  and 
void.  The  trustee  is  a  mere  formal  party, 
and  has  no  Interest  In  the  cause,  save  aa  the 
holder  of  the  legal  title.  One  of  the  deeds 
purports  to  have  been  made  by  John  Ziehr 
to  his  wife  on  December  22,  1891,  and  record- 
ed March  17,  18S>2,  and  conveys  the  residence 
of  John  Ziehr  in  Brookfleld  and  a  brick  build- 
ing known  as  his  saloon  property,  for  the  con- 
sideration of  love  and  affection.  The  other 
deed,  made  long  after  the  levy  of  the  attach- 
ment and  long  after  the  accruing  of  the  debts 
for  which  the  property  was  sold,  waa  to  W. 
H.  Brownlee,  as  trustee  for  Mrs.  Ziehr,  and 
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was  recorded  February  28,  1805.  John  Ziehr 
inherited  the  -said  real  estate  from  his  father 
in  1890.  Previous  to  this  time  he  and  bis 
brothers,  George  and  William,  were  in  part- 
nership in  the  coal,  wood,  beer,  and  ice  busi- 
ness in  Brookfleld,  and  also  engaged  In  d ray- 
ing. He  was  married  to  his  co-defendant 
Emma  Ziehr  In  1889.  She  brought  him  no 
property,  and  was  possessed  of  none  In  her 
own  right  In  1890  he  received  as  bis  share 
of  his  father's  estate  a  residence  worth  $3,- 
000,  the  saloon  property  worth  $6,000,  and  an 
ice  house  worth  about  9500.  In  the  partition 
of  the  property  the  defendant  John  Ziehr  ob- 
ligated himself  to  bis  mother,  brothers,  and 
sisters  to  the  amount  of  $1,700,  and,  to  se- 
cure one  of  the  brothers  $450,  mortgaged  the 
ice  house  for  that  sum,  and  on  a  subsequent 
foreclosure  it  sold  for  $36,  subject  to  that 
mortgage.  To  liquidate  the  claims  of  the  oth- 
ers, he  made  an  overdraft  of  $800  on  the 
Bank  of  Brookfleld,  and  continued  to  owe  his 
mother  $200  in  1892.  Outside  of  the  forego- 
ing real  estate,  John  Ziehr  owned  some  per- 
sonal property,  several  horses  and  mules, 
drays,  and  personal  effects,  all  of  which  was 
afterwards  sold  under  a  chattel  mortgage  for 
$350.  He  was  a  partner  in  a  saloon,  and  ob- 
tained $820  for  his  share  therein  in  January, 
1892.  He  testified,  however,  that  be  kept 
$500  la  money  on  hand  at  his  home  as  "a  re- 
serve." He  testified,  also,  to  book  accounts 
due  him  to  the  amount  of  $714;  but  on  cross- 
examination  it  appeared  that  these  were  so 
largely  offset  by  counter  accounts  of  mer- 
chants, and  others  to  whom  he  was  Indebted, 
that  they  could  scarcely  be  called  assets. 
After  the  dissolution  with  his  brothers,  John 
Ziehr,  the  defendant,  continued  in  the  ice, 
coal,  and  beer  business  alone;  and  it  was 
soon  apparent  that  his  brothers  were  selling 
better  Ice  than  he  was,  and  be  began  to  look 
about  for  an  artificial  Ice  plant  He  had  lit- 
tle or  no  capital  invested  in  his  business  at 
this  time.  He  bought  coal  and  beer  on  time, 
and  relied  on  selling  it  to  meet  his  payments. 
No  one,  from  his  evidence,  can  approximate 
what  his  real  financial  condition  was  for  sev- 
eral years.  He  says  he  was  making  money, 
but  the  result  demonstrates  that  he  was  ei- 
ther mistaken  or  has  secreted  his  property. 
He  owed  the  coal  men  and  the  brewing  com- 
pany of  whom  be  bought  considerable  mon- 
ey, and  be  made  them  payments;  but  it  ap- 
pears that  when  he  paid  them  he  Increased 
bis  Indebtedness  to  the  Bank  of  Brookfleld, 
which  permitted  him  to  overdraw  on  the  faith 
of  his  ownership  of  property.  The  evidence 
does  not  show  the  exact  date  of  the  delivery 
of  the  deed  he  made  directly  to  his  wife,  and 
which  bore  the  date  of  December  22,  1891; 
but  It  does  appear  that  between  that  date  and 
its  record,  March,  1892,  he  was  Indebted  to 
the  Bank  of  Brookfleld  from  $700  to  $1,000, 
which  debt  was  a  running  account  and  In- 
creased from  time  to  time  until  the  spring  of 
1894,  when  It  reached  $2,400,  and  has  never 
been  paid.   On  the  22d  of  December,  1891, 


he  owed  Anheuser-Busch  $137,  and  this  sum 
Increased  to  $460  before  the  record  of  the 
deed  In  March,  1892.  The  Indebtedness  in- 
creased until  the  spring  of  1894,  when  It 
amounted  to  $1,800,  and  has  never  been  paid. 
This  business  was  done  at  Brookfleld,  and  these 
creditors  did  not  know  that  he  had  put  to  rec- 
ord the  deed  to  his  wife  at  Linneus,  the  county 
seat  It  Is  entirely  clear  that  this  credit  was 
extended  to  him  on  the  assumed  ownership  of 
the  dwelling  house  and  saloon  property.  The 
evidence  of  his  partner,  Gordon,  tends  to  es- 
tablish that  In  October,  1891,  John  Ziehr  con- 
ceived the  plan  of  erecting  an  artificial  ice 
plant,  which  he  ascertained  on  a  visit  to  St. 
Louis  would  cost  $20,000.  With  this  purpose 
In  view,  he  conveyed  the  only  available  real 
estate  be  had  to  his  wife,  and  by  this  deed 
practically  rendered  himself  insolvent  After 
making  this  deed,  he  continued  to  be  the  os- 
tensible owner  of  this  real  estate,  as  if  it  was 
his  own.  He  gave  It  in  to  the  assessor  for 
1891,  1892,  and  1893  as  his  own.  He  paid  the 
taxes  out  of  his  own  money,  insured  it  in  his 
own  name,  ana  paid  for  the  Insurance  out  of 
his  own  funds  to  the  local  agency  In  Brook- 
field.  Gordon,  his  tenant  knew  nothing  of  the 
transfer,  and  continued  to  pay  him  the  rent 
monthly,  and  John  Ziehr  receipted  to  him  in 
his  own  name  therefor.  He  says  himself  he 
used  these  rents  In  his  own  business,  and  nev- 
er paid  his  wife  a  cent  He  kept  no  account 
of  It  with  her.  He  contracted  for  expensive 
improvements,  and  paid  for  them  out  of  his 
own  money.  In  1894,  for  the  first  time,  he 
caused  the  property  to  be  assessed  to  his 
wife,  and  had  it  insured  In  her  name;  and 
never,  until  pressed  by  De  Graw,  who  had 
loaned  him  $6,000,  did  he  state  that  the  prop- 
erty belonged  to  his  wife.  In  the  meantime 
he  had  become  indebted  to  the  amount  of  $13,- 
000.  When  he  and  Gordon  went  to  De  Graw 
to  borrow  of  him  $0,000,  De  Graw  told  them 
that  he  would  not  take  security  on  any  un- 
finished building  like  the  ice  plant  but  would 
advance  the  money  and  take  as  security  his 
saloon  property  and  other  property.  When 
this  statement  was  made,  John  Ziehr  assent- 
ed, and  did  not  by  word  or  deed  Indicate  that 
he  did  not  own  the  property,  but  said  that 
they  wanted  to  get  the  money  along  from 
time  to  time,  as  they  needed  it  and  when  he 
got  the  full  amount  of  $6,000  he  would  se- 
cure it  as  desired.  Ziehr  was  regarded  as 
the  responsible  party,  and  according  to  the 
evidence  It  was  fairly  understood  between 
De  Graw,  Ziehr,  and  Gordon  that  Ziehr  was 
to  secure  the  $6,000  by  deed  of  trust  on  his 
saloon  property,  and  other  property  sufficient 
to  make  ample  security.  This  was  in  the 
spring  of  1894.  And,  on  the  strength  of  these 
representations  and  his  apparent  ownership 
of  this  substantial  property,  De  Graw, 
through  the  Linn  County  Bank,  from  time  to 
time  advanced  to  Ziehr  and  Ziehr  &  Gor- 
don $6,000;  and,  when  security  was  asked 
by  De  Graw  on  the  saloon  property  as  prom- 
ised, John  Ziehr  pleaded  business  engage- 
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ments  from  time  to  time,  but  promised  to 
give  the  security  and  have  It  fixed  up  as  soon 
as  possible,  and  when  pressed  by  Arbuthnot 
acting  for  Bank  of  Brookfleld  and  De  Graw, 
he  claimed  that  bis  wife  objected  to  signing 
the  deed  of  trust.  These  pretexts  and  ex- 
cuses by  Zlehr  continued  for  some  time,  and 
when,  at  last,  De  Graw  and  Arbuthnot  pro- 
posed to  accept  the  deed  without  the  signa- 
ture of  his  wife,  he  could  "trim"  no  longer, 
and  announced  to  them  "that  his  property 
was  In  his  wife's  name."  So  with  the  debt 
of  the  Anheuser-Busch  Brewing  Company. 
It  was  created  and  the  credit  given  to  him  on 
the  faith  of  his  ownership  of  these  two  pieces 
of  property.  He  had  no  other  tangible  prop- 
erty available  to  creditors. 

John  Zlehr's  claim  on  the  trial  that  he  was 
solvent  until  the  spring  of  1884,  when  he  com- 
menced the  construction  of  the  ice  plant,  and 
that  he  lost  his  wealth  in  the  ice-plant  ven- 
ture, Is  completely  exploded  by  a  considera- 
tion of  the  record  in  this  case.  He  only 
claims  to  have  invested  in  the  Ice  plant  $3,500 
In  all.  Gordon  says  he  invested  only  $3,300, 
including  the  work  he  did  and  his  draylng. 

He  got  from  the  Bank  of  Brookfleld  $2,400 

From  Anheuser-Busch    1,800 

From  Linn  County;  Bank   1,000 

Making  a  total  of   $5,200 

This  sum  of  $5,200  he  got  personally.  This 
sum  Is  aside  from  the  $5,000  got  by  Zlehr  & 
Gordon  from  De  Graw,  and  is  aside  from  the 
$2,000  or  $3,000  debts  contracted  by  Gordon  & 
Zlehr,  and  their  Indebtedness  to  Fred  W. 
Wolff  for  machinery.  He  claims  that  his 
dray,  ice,  coal,  and  beer  business  was  profita- 
ble,—that  he  was  making  money  all  this  time; 
but  according  to  his  own  statement,  he  only 
claims  to  have  invested  In  the  ice  plant  $3,- 
500  of  his  own  individual  money.  This  would 
leave  him  a  net  reserve,  of  the  money  ob- 
tained by  him  of  the  Bank  of  Brookfleld,  An- 
heuser-Busch, and  De  Graw  alone,  between 
$1,700  and  $2,200,  individually  to  himself. 

Suits  were  brought  by  the  Anheuser-Busch 
Company  against  John  Zlehr  for  $1,846,  and 
by  the  Linn  County  Bank  for  the  sum  of  $5,- 
000.  The  Bank  of  Brookfleld  and  the  Linn 
County  Bank  had  also  brought  suits  by  at- 
tachment against  Zlehr  for  $2,400  and  $1,000, 
and  Interest,  both  of  which  last-mentioned 
suits  were  transferred  to  the  Sullivan  county 
circuit  court  on  the  application  of  the  defend- 
ant John  Ziehr.  Under  these  attachments 
the  property  described  In  the  petition  had 
been  levied  upon,  and  the  same  property  lev- 
ied upon  and  sold  under  the  judgments  ob- 
tained by  the  Anheuser-Busch  Brewing  Com- 
pany and  the  Linn  County  Bank,  above  men- 
tioned, In  the  Linn  county  circuit  court;  and 
at  the  sheriff's  sale  of  said  property,  by 
agreement  of  all  these  creditors,  the  respond- 
ent Harry  Lander  became  the  purchaser  of 
the  property  described  in  the  petition,  for  the 
benefit  of  all  these  creditors,  and  he  thus 
prosecutes  this  suit    As  already  stated,  the 


circuit  court  rendered  a  decree  that  the  deed 
to  the  homestead  was  not  fraudulent,  bat  that 
to  the  saloon  property  was  void  as  to  his 
creditors,  and  confiscated  the  rents  paid  by 
Gordon  after  the  attachment  It  Is  to  re- 
verse that  decree  that  this  appeal  is  prose- 
cuted. 

Chas.  EL  Hart,  M.  M.  CrandaU,  and  A.  W. 
Mulllns,  for  appellants.  S.  P.  Huston,  Lan- 
der, Johnson  &  Lander,  and  J.  A.  Arbuthnot 
for  respondent 

GANTT,  P.  J.  (after  stating  the  facte). 
The  deed  from  John  Ziehr  to  his  wife,  Emma, 
of  date  December  22,  1891,  on  its  face  de- 
clares that  the  consideration  therefor  was  on- 
ly love  and  affection,  and  was  therefore  a 
pure  gratuity;  but  in  addition  to  this  re- 
cital, It  is  made  entirely  clear  that  the  wife 
had  in  no  way  contributed  to  the  acquisition 
of  this  property.  She  had  only  been  married 
to  defendant  John  Ziehr  about  two  years 
when  the  deed  was  executed.  She  brought 
him  no  estate  whatever  by  her  marriage,  be- 
ing entirely  without  means.  This  property 
was  not  the  product  of  the  joint  savings  or 
labor  of  John  Ziehr  and  his  wife,  but  was  in- 
herited from  his  father.  Being  voluntary  and 
without  any  pecuniary  consideration  moving 
from  the  wife,  it  was  void  as  to  all  existing 
creditors  of  John  Ziehr.  Jordan  v.  Busch- 
meyer,  97  Mo.  94, 10  &  W.  616.  It  having  been 
shown  and  conceded  that  the  deed  was  made 
to  the  wife  of  property  inherited  and  acquir- 
ed by  his  means  during  coverture,  the  trans- 
action, as  to  all  existing  creditors,  was  fraud- 
ulent in  law.  Patton  v.  Bragg,  113  Mo.  595, 
20  S.  W.  1059;  Bump,  Fraud.  Conv.  (2d  Ed.) 
p.  200.  The  case  presents  no  feature  which 
requires  a  court  to  uphold  the  deed  in  equity, 
though  it  was  void  at  law.  Woodsworth  v. 
Tanner,  94  Mo.  124,  7  S.  W.  104.  While  the 
deed  was  fraudulent  at  law,  because  vol- 
untary, as  to  existing  creditors,  it  has  long 
been  held  In  this  state  that  a  voluntary  con- 
veyance, as  to  subsequent  creditors,  although 
the  party  be  Indebted  at  the  time  of  its  ex- 
ecution, is  not  fraudulent  per  se  as  to  them, 
but  the  fact  whether  it  Is  fraudulent  or  not  is 
to  be  determined  by  all  the  circumstances. 
Pepper  v.  Carter,  11  Mo.  542;  Payne  v.  Stan- 
ton, 59  Mo.  158;  Frank  v.  Caru there,  108 
Mo.  509,  18  S.  W.  927.  What  then,  are  the 
circumstances  which  would  justify  a  court 
In  holding  a  conveyance  fraudulent  as  to  sub- 
sequent creditors?  The  proof  of  prior  debts; 
the  insolvency  of  the  debtor  at  the  time  of 
the  conveyance,  or,  though  solvent  rendering 
himself  insolvent  by  the  conveyance  he 
makes;  a  design  or  purpose  to  hinder,  delay, 
or  defraud  those  to  whom  he  is  about  to  be- 
come indebted,— are  some  of  the  marked  in- 
dicia of  fraud.  In  a  word,  an  Intent  to  con- 
tract debts,  and  a  design  to  avoid  the  pay- 
ment of  such  debts  by  the  conveyance.  It 
was  pointed  out  by  this  court  in  Snyder  v. 
Free,  114  Mo.  360,  21  S.  W.  847,  that  the 
statute  simply  requires  "an  Intent  to  de- 
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fraud"  to  be  shown.  Applying  these  tests  to 
the  facts  of  this  case,  and  we  have  a  grantor, 
not  only  indebted  at  the  time  of  the  convey- 
ance, but  that  conveyance  confessedly  gratu- 
itous and  voluntary,  of  all  the  property  to 
which  creditors  would  naturally  look  for  the 
payment  of  their  debts.  That  conveyance  is 
kept  off  of  record  for  three  months.  It  Is 
true  that  this  deed  was  afterwards  recorded 
at  the  county  seat,  but  it  must  be  borne  in 
mind  that  John  Zlebr  lived  in  Brookfleld,  and 
the  property  was  all  there,  and  that  he  con- 
tinued to  use  it  and  control  It  just  as  he  al- 
ways had,  and  that,  as  a  matter  of  fact,  it 
was  not  suspected  by  De  Graw  when  he  loan- 
ed him  $6,000  that  the  property  was  in  the 
wife's  name.  It  requires  no  corroborative  evi- 
dence to  demonstrate  that  neither  De  Graw 
nor  any  other  prudent  investor  would  not 
have  loaned  John  Ziehr  $6,000,  had  he  known 
that  the  very  property  on  which  he  was  to 
be  secured  was  in  Zlehr's  wife's  name.  Nor 
did  the  record  of  this  deed,  under  the  circum- 
stances, relieve  It  of  Its  fraudulent  charac- 
ter. Bump,  Fraud.  Conv.  (4th  Ed.)  {  288, 
and  cases  cited. 

Much  stress  Is  laid  by  counsel  for  defend- 
ants upon  the  fact  that  the  Items  due  the 
Brookfleld  Bank  at  the  date  of  the  convey- 
ance were  afterwards  paid;  but,  as  to  this 
contention,  we  answer  that  a  great  deal  de- 
pends upon  the  mode  in  which  this  is  done. 
Proving  that  prior  debts  have  been  paid 
amounts  to  nothing,  if,  as  in  this  case,  it 
appears  Ziehr  was  contracting  other  debts 
to  an  equal  amount.  Any  other  rule  would 
simply  permit  a  debtor  to  take  the  property 
of  subsequent  creditors  and  give  it  to  his 
grantee.  A  mere  change  of  creditors  while 
the  debt  continues  will  not  cheat  the  statute. 
Bump,  Fraud.  Conv.  (4th  Ed.)  I  296,  and  cases 
cited;  Brown  v.  McDonald,  1  Hill,  Eq.  loc. 
cit.  304;  Taylor  v.  Coenen,  1  Ch.  Dlv.  636; 
Madden  v.  Day,  1  Bailey,  loc.  cit  340,  341; 
Antrim  v.  Kelly,  4  N.  B.  R.  189,  Fed.  Cas. 
No.  494.  That  John  Zlebr  kept  up  his  credit 
by  paying  old  debts  with  the  proceeds  of 
goods  purchased  and  overdrafts,  from  time  to 
tune,  we  think  to  abundantly  established. 
Bnt  that  this  evidence  makes  out  a  case  of 
actual,  Intentional  fraud  can  scarcely  be  ques- 
tioned. John  Ziehr  had  learned  that  an  ice 
plant  would  cost  him  nearly  or  quite  $20,000., 
He  knew  he  had  no  other  property  on  which 
he  could  possibly  expect  a  loan  to  erect  so 
costly  an  establishment,  except  his  real  es- 
tate. His  subsequent  conduct  convicts  him 
of  a  deliberate  purpose  to  defraud.  He  testi- 
fies himself  that,  aside  from  this  property  in 
dispute,  he  had  nothing  at  all,  because  the 
$3,500  which  he  attempts  to  say  he  had  has 
vanished  and  left  not  a  trace  behind.  When 
he  came  to  De  Graw  to  borrow  the  money, 
be  permitted  De  Graw  to  believe  he  still  own- 
ed the  saloon  property.  He  admits  De  Graw 
told  him  he  would  not  take  a  lien  on  the 
ice  plant.  Indeed,  at  that  time  he  did  not 
even  own  the  land  on  which  it  was  later 


constructed.  It  Is  absolutely  incredible  that 
De  Graw  would  have  considered  the  loan  at 
all,  If  be  bad  not  supposed  Ziehr  owned  the 
saloon  property,  as  he  had  nothing  else  with 
which  to  secure  De  Graw.  He  was  exercis- 
ing every  indicia  of  ownership.  When  he  told 
De  Graw  he  would  give  him  ample  security, 
he  knew  he  had  nothing  but  this  property.  His 
Bhuffling  and  procrastination  when  De  Graw 
required  the  deed  of  trust  which  he  had 
promised  to  give  are  in  harmony  with  his 
deception  throughout.  Without  recapitulat- 
ing all  the  evidence,  it  is  sufficient  to  say  that 
it  would  be  against  all  reason  and  conscience 
to  permit  John  Ziehr,  through  his  wife,  to 
continue  to  enjoy  this  property  as  he  has 
from  the  execution  of  the  deed,  after  having 
contrived  to  obtain  the  money  of  his  cred- 
itors to  a  large  amount  on  the  faith  of  his 
ownership,  and  cover  it  up  in  his  wife's  name, 
when  she  had  not  invested  a  farthing  In  it 
The  courts  of  equity  cannot  countenance  a 
scheme  like  this.  The  circuit  court  properly 
found  that  it  was  John  Zlehr's  property  when 
It  was  attached  and  sold,  and  that  plaintiff, 
as  the  trustee  of  an  express  trust,  had  a  right 
to  have  the  deeds  to  his  wife  canceled  and 
held  for  naught;  and,  under  the  prayer  for 
general  relief,  the  rents  and  profits  were 
properly  adjudged  also  to  plaintiff  for  the 
creditors.  The  decree  is  affirmed. 

SHERWOOD  and  BURGESS,  JJ.,  concur,. 


WONDERLY  v.  LAFAYETTE  COUNTY. 
(Supreme  Court' of  Missouri,  Division  No.  1. 
May  23, 1899.) 

JUDGMENTS— JURISDICTION  OF  UNITED  STATES' 
COURT— COLLUSIVE  ASSIGNMENT — POWER  01* 
STATE  COURT — HARMLESS  ERROR— LACHES. 

1.  Where  defendant  sued  on  a  judgment  admits, 
in  his  answer  the  rendition  of  the  judgment  as- 
alleged,  error  in  admitting  an  imperfect  tran- 
script thereof  is  harmless. 

2.  An  assignment  of  a  judgment  of  a  UnitedV 
States  circuit  court  Is  not  a  judicial  proceeding, 
within  Rev.  St.  1889,  (  4881,  giving  faith  and 
credit  to  the  judicial  proceedings  of  any  court  of 
the  United  States  attested  by  the  clerk  thereof, 
and  certified  by  the  judge,  and  hence  Is  not  ad- 
missible in  evidence,  without  proper  proof  of  its- 
execution. 

/  3.  Error  in  admitting  such  proof  of  the  assign- 
ment is  not  cured  by  the  fact  that  there  was 
other  evidence  of  the  assignment,  since  the  oth- 
er proof  alone  may  or  may  not  have  been  satis- 
factory to  the  trial  court. 

4.  The  owner  of  county  bonds,  knowing  that 
the  state  courts  had  decided  that  the  legislative 
act  under  which  they  were  issued  was  unconsti- 
tutional, and  the  bonds  were  invalid,  find  that 
the  federal  courts  had  held  the  act  constitution- 
al and  the  bonds  valid,  and  knowing  that  he  could' 
not  recover  on  his  bonds  in  the  state  court,  but 
could  in  the  federal  court  and  that  he  could  not 
sue  the  county  in  the  federal  court  because  he 
was  a  citizen  of  the  state,  assigned  the  bonds  to 
a  nonresident  for  the  purpose  of  conferring  juris- 
diction on  the  federal  court,  and  after  judgment 
had  it  assigned  to  himself.  .  Edd,  that  this  was  a- 
fraud  on  the  federal  court  in  procuring  the  judg- 
ment, and  the  state  court  In  equity  would  set  it 
aside,  notwithstanding  the  true  ownership  of 
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the  bonds  might  have  been  ascertained  in  the 
federal  court,  if  plaintiff  had  not  concealed  the 
true  state  of  affairs  to  prevent  defendant  from 
making  that  defense. 

5.  In  a  suit  on  such  a  judgment,  the  answer 
alleged  that  the  fraud  practiced  on  the  federal 
court  and  defendant,  to  wit,  the  actual  owner- 
ship of  the  bonds,  was  known  only  to  the  owner 
and  his  assignee,  and  was  by  them  concealed,  so 
that  defendant  did  not  discover  it  until  after  in- 
stitution of  the  suit  in  the  state  court.  Held,  that 
there  could  be  no  laches,  on  the  part  of  defend- 
ant, under  these  circumstances. 

Appeal  from  circuit  court,  Lafayette  coun- 
ty. 

Action  by  Charles  P.  Wonderly  against  La- 
fayette county.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

This  is  a  suit  begun  September  18,  1895,  In 
the  circuit  court  of  Lafayette  county,  upon  a 
judgment  rendered  October  31,  1885,  In  the 
circuit  court  of  the  United  States  for  the 
Western  division  of  the  Western  district  of 
Missouri,  in  favor  of  one  Francis  D.  Owlngs 
against  Lafayette  county  for  $11,791.45,  and 
alleged  to  have  been  assigned,  to  the  plaintiff, 
Wonderly.  The  petition  alleges  the  Issuance 
and  service  on  defendant  of  the  summons, 
the  return  of  same,  and  rendition  of  Judg- 
ment, and  assignment  thereof  to  plaintiff; 
that  the  cause  of  action  on  which  it  was 
founded  consisted  of  bonds  and  coupons  bear- 
ing Interest  at  10  per  cent  per  annum  from 
maturity.  The  petition  did  not  state  facts 
showing  that  the  suit  in  which  the  judgment 
was  rendered  was  within  the  Jurisdiction  of 
the  federal  court,  nor  did  it  state  that  the 
judgment  had  not  been  paid.  Defendant,  by 
Its  amended  answer,  admitted  the  rendition 
of  the  judgment,  and  denied  the  assignment. 
Then  the  answer  proceeded  affirmatively  to 
state  a  case  for  equitable  cognizance,  char- 
ging that  the  judgment  was  procured  by 
fraud,  and  praying  that  It  be  set  aside  and 
annulled.  In  substance,  the  charge  of  fraud 
was  that  the  bonds  and  coupons  on  which 
the  Judgment  was  founded  were  issued  under 
a  certain  act  of  the  general  assembly  of  Mis- 
souri named,  which  was  In  conflict  with  the 
constitution  of  the  state,  and  was  therefore 
Invalid,  and  the  bonds  and  coupons  were  null 
and  void;  that,  under  the  laws  then  existing, 
the  circuit  courts  of  the  United  States  within 
this  state  had  jurisdiction  of  suits  involving 
more  than  $2,000,  wherein  a  citizen  of  anoth- 
er state  was  plaintiff  and  a  citizen  of  this 
state  defendant;  that,  prior  to  the  institution 
of  the  suit  In  which  the  Judgment  sued  on 
was  rendered,  the  supreme  court  of  this  state 
had  in  numerous  decisions  adjudged  the  act 
of  the  legislature  mentioned  unconstitutional 
and  void,  and  bonds  purporting  to  be  issued 
thereunder  of  no  force  and  effect,  but  that  the 
courts  of  the  United  States  had  taken  a  con- 
trary view,  and  had  decided  that  the  act  was 
constitutional  and  valid,  and  bonds  issued 
under  It  binding  obligations;  that,  prior  to 
the  Institution  of  that  suit,  the  plaintiff  in 
this  suit  was  fully  advised  of  the  decisions 
of  the  supreme  court  of  this  state,  and  also 


of  those  of  the  United  States  courts,  on  that 
subject,  and  he  knew  that,  If  he  sued  on 
those  bonds  and  coupons  in  a  court  of  this 
state,  the  result  would  be  a  judgment  for 
defendant,  but,  If  he  sued  In  the  federal  court, 
the  probability  was  that  the  bends  would  be 
held  valid,  and  he  would  obtain  a  judgment 
on  them;  that,  at  the  time  that  suit  was  in- 
stituted in  the  name  of  Owlngs,  he  was  not 
the  owner  of  the  bonds  or  coupons,  but  the 
same  were  the  property  of  the  plaintiff  in 
this  case,  and  he  and  Owlngs,  both  knowing 
how  the  Missouri  courts  had  held,  and  also 
how  the  federal  courts  had  held,  "combined 
and  conspired  together  for  the  purpose  of 
wronging,  cheating,  and  defrauding  this  de- 
fendant, and  of  Imposing  and  perpetrating  a 
fraud  upon  the  jurisdiction  of  the  United 
States  circuit  court  within  and  for  the  West- 
ern division  of  the  Western  district  of  the 
state  of  Missouri,  and,  in  pursuance  of  such 
combination  and  conspiracy,  the  said  plaintiff 
and  the  said  Owlngs  falsely  and  fraudulently 
pretended  the  said  plaintiff  had  sold  and  as- 
signed and  transferred  to  said  Owlngs  the 
aforesaid  bonds,  and  thereupon  the  said  Ow- 
lngs, pretending  to  be  the  holder  and  owner 
of  said  bonds,  instituted  said  suit  in  said 
United  States  court";  that  all  the  time  the 
plaintiff  was  and  still  is  a  citizen  of  Missou- 
ri, and  Owlngs  was  and  still  is  a  citizen  of 
Illinois;  that  the  pretended  transfer  to  Ow- 
lngs was  to  enable  the  plaintiff  in  that  name 
to  use  the  United  States  court  to  obtain  a 
judgment  which  he  knew  he  could  not  obtain 
in  his  own  name;  that  defendant  had  no 
knowledge  *br  Information  as  to  the  real  own- 
ership of  the  bonds,  or  of  the  facts  in  regard 
to  the  pretended  assignment,  until  November, 
1S95;  that,  if  defendant  had  had  any  knowl- 
edge or  Information  of  the  fraud,  tt  would 
have  made  the  defense  In  that  court,  but  that 
the  plaintiff  and  Owlngs,  knowing  that  the 
defendant  was  ignorant  of  the  real  ownership 
and  pretended  transfer,  kept  the  facts  secret, 
and  defendant  was  thus  prevented  from  rais- 
ing the  question  of  jurisdiction  in  that  court; 
and  that  defendant  had  no  information  or  in- 
timation of  the  real  ownership  of  the  bonds, 
and  the  fraud  that  had  been  practiced,  until 
after  the  Institution  of  the  present  suit. 
There  is  a  prayer  asking  that  the  Judgment  be 
set  aside,  etc.  Defendant  then  proceeds,  by 
way  of  a  cross  bill,  to  state  the  rendition  of 
the  same  judgment,  and  that  in  October, 
1895,  a  writ  of  scire  facias  to  revive  the  Judg- 
ment had  issued  out  of  the  United  States 
court  in  the  name  of  Owlngs,  to  the  use  of 
plaintiff,  against  defendant.  Then  the  same 
facts,  to  show  that  the  judgment  was  obtain- 
ed by  fraud,  as  above  stated,  are  pleaded 
again,  and  the  cross  bill  concludes  with  a 
prayer  for  an  injunction  to  restrain  the  plain- 
tiff from  further  prosecuting  the  writ  until 
the  final  determination  of  this  suit.  On  mo- 
tion of  the  plaintiff,  the  court  struck  out  all 
of  defendant's  answer  except  the  first  clause, 
which  admitted  the  rendition  of  the  judgment 
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and  denied  the  assignment,  to  which  the  de- 
fendant duly  excepted.  The  cause  was  'tried 
by  the  court  without  a  jury.  On  the  trial  the 
plaintiff  introduced  In  evidence  a  document 
marked  "Transcript  of  Judgment,"  which  pur- 
ports to  set  out  a  copy  of  the  petition,  sum- 
mons, and  return,  showing  service  on  de- 
fendant and  the  judgment  in  question,  and  a 
certificate  purporting  to  be  signed  by  the 
clerk,  to  the  effect  that  on  September  12, 
1S&1,  there  was  presented  an  assignment  of 
the  judgment  "duly  acknowledged  to  Charles 
P.  Wonderly,  of  8t.  Louis.  Mo.,  dated  Novem- 
ber 20,  1885."  To  the  whole  document  there 
is  the  attestation  of  the  clerk,  duly  certified 
by  the  judge,  that  It  is  a  "true  copy  of  the 
judgment  record  in  the  above-entitled  cause." 
Defendant  objected  on  the  ground  that  the 
certificate  of  the  clerk  was  not  sufficient,  the 
objection  was  overruled,  and  defendant  ex- 
cepted. Then  plaintiff  offered  what  purport- 
ed to  be  an  assignment  of  the  judgment  dated 
November  28,  1885,  signed  by  Francis  P.  Ow- 
ings,  acknowledged  before  one  William  H. 
Bradley,  as  clerk  of  the  clreuit  court  of  the 
United  States  for  the  Northern  district  of  Il- 
linois. The  defendant  objected  on  the  ground 
that  the  judgment  was  in  the  name  of  Fran- 
cis D.  O wings,  and  the  purported  assignment 
was  In  the  name  of  Francis  P.  Owings,  and 
also  on  the  ground  that  the  purported  certifi- 
cate of  acknowledgment  was  not  evidence. 
Objections  overruled,  and  exception  taken. 
Then  there  was  a  certificate  of  the  clerk  of 
the  court  In  which  the  judgment  was  render- 
ed, to  the  effect  that  he  bad  noted  the  assign- 
ment on  the  margin  of  the  entry  of  'the  judg- 
ment, "12th  Sept.,  1891."  This  was  objected 
to  as  Incompetent,  objection  overruled,  and 
exception  taken.  That  waa  all  the  evidence 
for  plaintiff.  Defendant  offered  evidence  tend- 
ing to  prove  the  facts  alleged  In  that  portion 
of  the  answer  which  had  been  stricken  out, 
but,  on  objection  of  plaintiff,  H  was  excluded, 
and  defendant  excepted.  The  court  found 
for  plaintiff,  and  rendered  Judgment  In  his 
favor  for  123,928.63.  Motions  for  new  trial 
and  in  arrest  followed,  which  were  overruled, 
and  the  cause  is  here  on  defendant's  appeal. 

Wm.  Aull,  J.  M.  Lewis,  and  Elijah  Robin- 
son, for  appellant  Frederick  A.  Wind,  for 
respondent. 

VALLIANT,  J.  (after  stating  the  facts). 
1.  The  answer  of  defendant  admits  the  ren- 
dition of  the  judgment,  as  alleged  in  the  peti- 
tion. Therefore  there  was  no  necessity  for 
plaintiff  to  introduce  In  evidence  what  pur- 
ported to  be  a  transcript  of  the  judgment, 
and,  If  there  was  any  error  in  admitting  it, 
it  was  immaterial.  The  answer,  however, 
does  deny  the  alleged  assignment,  and  the 
burden  of  proving  that  devolved  on  the  plain- 
tiff. The  proof  offered  was  a  paper  purport- 
ing to  be  signed  by  one  Francis  P.  Owings, 
and  attested  by  and  acknowledged  before  one 
William  H.  Bradley,  as  clerk  of  the  circuit 


court  of  the  United  States  for  the  Northern 
district  of  Illinois,  and  a  certificate  of  the 
clerk  of  the  court  lu  which  the  judgment  was 
rendered  that  he  had  noted  that  assignment 
on  the  margin  of  the  entry  of  the  judgment. 
The  noting  of  the  assignment  on  the  margin 
of  the  judgment  entry  was,  for  the  purposes 
of  this  case,  immaterial.  The  material  ques- 
tion related  to  the  fact  of  assignment.  The 
only  evidence  on  that  point  was  a  paper  pur- 
porting to  have  been  acknowledged  before  a 
clerk  in  Illinois.  The  acknowledgment  was 
In  the  form  prescribed  for  proof  of  a  deed  to 
land  to  be  recorded,  but  the  statute  on  the 
subject  of  acknowledgment  of  deeds,  etc., 
does  not  provide  for  the  acknowledgment  of 
an  assignment  of  a  Judgment,  and  the  certifi- 
cate was  not  evidence  for  that  purpose.  Sec- 
tion 6048,  directing  how  judgments  may  be 
assigned,  and  the  assignments  entered  on  the 
Judgment  record,  relates  only  to  Judgments  of 
the  courts  of  this  state.  The  general  assem- 
bly has  no  control  over  the  records  of  a  fed- 
eral court,  and,  although  it  might  lay  down 
as  a  law  of  evidence  for  use  in  a  state  court 
a  rule  for  the  proof  of  the  assignment  of 
judgments  of  a  federal  court  in  the  form  that 
is  here  offered,  yet  it  has  not  done  so.  Thi« 
alleged  assignment,  purporting  to  have  been 
made  in  Illinois,  although  it  relates  to  a  rec- 
ord of  a  court  of  the  United  States,  yet  is  in 
no  sense  a  judicial  proceeding,  within  the 
meaning  of  section  4881,  Rev.  St.  1889,  and 
therefore  not  a*  subject  of  proof  by  clerk's 
certificate^  In  plaintiff's  addition  to  the  ab- 
stract of  the  record  it  is  stated  that  there 
was  other  proof  of  the  assignment  besides 
that  certificate.  That  dees  not  cure  the  er- 
ror. The  other  evidence  may  or  may  not 
have  been  satisfactory  to  the  trior  of  the  faef« ' 
The  attestation  of  the  clerk  and  the  certfn- 
cate  of  acknowledgment  were  not  legal  evi- 
dence of  the  alleged  assignment,  and  the  de- 
fendant's objection  to  it  should  have  been 
sustained. 

2.  But  the  serious  question  in  this  case  re- 
lates to  the  action  of  the  court  in  striking 
out  of  defendant's  answer  its  equitable  af- 
firmative defense.  That  clause  in  the  an- 
swer was  shaped  to  all  intents  and  purposes 
as  a  regular  bill  in  equity,  In  the  form  of  a 
direct  proceeding,  making  an  attack  on  the 
Judgment  upon  the  ground  that  It  was  ob- 
tained by  fraud,  specifying  the  acts  which  it 
is  charged  constitute  the  fraud,  and  praying 
the  relief  of  cancellation  and  annulment  of 
the  judgment;  and  It  is  evident,  from  read- 
ing the  answer,  that  the  pleader  had  in  his 
mind  to  charge  that  the  fraud  complained  of 
was  in  the  procurement  of  the  judgment,  as 
distinguished  from  fraud  in  the  cause  of  ac- 
tion. The  ground  of  equity  jurisdiction  in 
such  case  is  clearly  marked  out  in  recent  de- 
cisions of  this  court.  Hamilton  v.  McCIean, 
139  Mo.  679,  41  S.  W.  224;  Bates  v.  Hamil- 
ton, 144  Mo.  1,  45  S.  W.  641.  The  very  able 
briefs  of  the  counsel  in  this  case  discuss  the 
questions  of  law  Involved  and  review  the  au- 
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thorities  with  so  much  learning  and  industry 
that  our  labors  are  greatly  lightened.  In 
reading  a  court's  decision,  -  it  is  always  im- 
portant to  understand  the  facts  of  the  par- 
ticular case,  in  order  to  obtain  a  correct  view 
of  the  law  declared  In  the  opinion.  The  ob- 
servance of  that  precaution  is  particularly 
needed  in  reading  the  authorities  encounter- 
ed in  the  search  for  the  law  of  this  case,  be- 
cause one  is  constantly  running  across  deci- 
sions treating  of  indirect  or  collateral  attacks 
on  judgments,  and  of  judgments  of  courts  of 
peculiar  or  limited  jurisdictions,  and  of  char- 
ges of  fraud  relating  to  the  cause  of  action 
on  which  the  judgment  is  founded.  There 
are  several  propositions  contended  for  by  the 
counsel  for  the  plaintiff,  which,  for  the  pur- 
poses of  this  case,  may  be  conceded  with- 
out discussion,  viz.:  In  a  suit  upon  a  judg- 
ment of  a  circuit  court  of  the  United  States 
It  Is  not  necessary  to  set  out  in  the  petition 
facts  to  show  that  the  court  had  jurisdiction; 
nor  can  such  a  suit  be  defeated  on  a  plea  at 
law  that  the  facts  required  to  confer  the 
jurisdiction  did  not  exist.  The  judgment  of 
that  court  Is  not  subject  to  attack  in  that 
way.  If  the  facts  conferring  jurisdiction  do 
not  appear  on  the  face  of  the  whole  record, 
the  judgment  may  be  reversed  on  appeal  or 
writ  of  error;  but  the  proceedings  cannot  be 
treated  as  coram  non  Judlce,  as  would  be  the 
case  if  it  were  a  court,  not  only  of  limited, 
but  also  of  Inferior,  jurisdiction.  The  circuit 
courts  of  the  United  States  are  of  limited,  but 
not  inferior,  Jurisdiction.  Des  Moines  Nav. 
&  R.  Co.  v.  Iowa  Homestead  Co.,  123  U.  S. 
552,  8  Sup.  Ct.  217.  The  judgments  of  such 
courts  are  entitled  to  equal  rank  and  pre- 
sumption of  regularity  as  are  judgments  of 
the  circuit  courts  of  this  state.  Reed  v. 
Vaughan,  15  Mo.  141.  The  Jurisdictional 
facts  in  a  suit  in  a  federal  court,  although 
they  may  be  independent  of  the  facts  consti- 
tuting the  cause  of  action,  are  yet  facts  to  be 
pleaded,  and,  if  denied,  proven;  but,  when 
the  judgment  Is  rendered,  the  presumption 
goes  with  it  that  the  court  tried  all  the  Issues 
that  were  raised,  and  found  all  the  facts 
necessary  on  which  to  found  the  judgment, 
and  that  judgment  does  not  depend  for  Its 
validity  upon  the  ability  of  the  plaintiff 
therein  to  be  always  ready  to  verify  his 
statements  as  to  the  Jurisdictional  facts.  All 
of  these  propositions  summed  up  mean  that 
such  a  judgment  is  not  subject  to  a  collateral 
attack;  and  no  one  is  here  contending  that  it 
is.  But  the  Judgment  of  a  circuit  court  of 
the  United  States,  like  that  of  a  circuit  court 
of  the  state,  may  be  attacked  in  a  direct  pro- 
ceeding, In  equity,  upon  the  ground  that  It 
was  concocted  and  procured  by  fraud;  and 
no  one  is  here  disputing  that  proposition. 
The  attack  made  on  the  judgment  In  this  an- 
swer is  not  collateral,  but  a  direct  proceed- 
ing, in  equity,  to  annul  the  judgment.  The 
plaintiff's  motion  to  strike  out  confesses  the 
facts,  and  the  only  question,  therefore,  is,  do 
the  facts  stated  make  out  a  case  of  a  judg- 


ment concocted  and  procured  by  fraud?  Tak- 
ing those  statements  to  be  true,  the  plaintiff 
was  the  owner  of  these  county  or  township 
bonds,  and  he  knew  that  this  court  had  in 
numerous  cases  decided  that  the  act  of  the 
legislature  under  which  they  were  issued  was 
In  violation  of  the  constitution  of  the  state, 
and  the  bonds  were  Invalid;  he  knew  that 
the  United  States  courts  had  held  that  the 
act  was  constitutional  and  the  bonds  valid; 
he  knew  that  he  could  not  get  a  Judgment  on 
his  bonds  In  any  court  in  the  state;  he  knew 
that,  If  he  could  sue  in  the  federal  court,  he 
could  get  a  judgment,  but,  being  a  citizen  of 
Missouri,  he  knew  he  had  no  right  to  sue  a 
county  of  Missouri  in  a  federal  court.  Then, 
to  obtain  under  false  pretense  what  he  could 
not  obtain  by  truth,  he  impersonated  a  citizen 
of  Illinois,  and  under  that  disguise  went  Into 
the  federal  court  and  obtained  his  judgment. 
He  did  not  go  In  with  his  own  face  or  his 
own  name.  But  equity,  which  looks  at  the 
substance,  and  not  at  the  shadow,  which  re- 
gards the  real,  and  not  the  sham,  looks 
through  the  mask,  and  recognizes  the  plain- 
tiff In  this  suit  as  the  real  plaintiff  in  that 
suit.  The  scheme  was  a  fraud  on  the  court, 
whose  jurisdiction  was  betrayed,  and  a  fraud 
on  the  defendant,  who  was  tricked  oat  of  its 
defense.  True,  the  statement  in  the  petition 
in  that  suit  that  Owings,  a  citizen  of  Illinois, 
was  the  owner  of  the  bonds,  is  a  statement 
which,  under  fair  conditions,  might  have  been 
traversed,  and  the  plaintiff  put  to  his  proof. 
But  there  were  no  such  fair  conditions  there. 
The  fact  that  that  statement  was  false  was 
known  only  to  the  plaintiff  and  Owings,  and 
they  concealed  it  for  the  purpose  of  prevent- 
ing defendant  from  making  that  defense. 
Not  only  was  the  true  ownership  of  the  bonds 
known  to  them,  but  the  false  appearance  of 
ownership  was  a  fact  of  their  own  creation, 
concocted  for  the  purpose  of  deceiving  the 
court  into  entertaining  a  case  which,  if  the 
truth  appeared,  it  would  have  rejected  on  the 
ground  that  it  had  no  jurisdiction.  18  Stat 
U.  S.  472,  c  137;  Williams  v.  Nottawa,  104 
U.  S.  209;  Farmington  v.  Pillsbury,  114  U. 
S.  138,  5  Sup.  Ct  807;  Hartog  v.  Memory, 
116  U.  S.  588,  6  Sup.  Ct  521;  Morris  v.  Gil- 
mer, 129  U.  S.  324,  9  Sup.  Ct  289.  Cases 
are  cited  to  support  the  contention  that  a  sale 
made  to  a  nonresident  for  the  purpose  of  en- 
abling the  grantee  to  sue  in  a  federal  court 
is  not  a  fraud,  within  the  meaning  of  the 
federal  judiciary  act;  but  those  cases,  if  they 
bear  out  the  contention,  do  not  help  the  plain- 
tiff In  this  suit  because,  according  to  the 
averment  In  the  answer,  there  was  no  sale 
of  the  bonds  to  Owings.  They  were  the 
property  of  Wonderly  while  they  were  in  suit 
under  the  false  pretense  that  they  were  the 
property  of  Owings.  Barney  v.  City  of  Bal- 
timore, 78  U.  S.  280.  Farmington  v.  Fills- 
bury,  supra,  was  a  case  where  municipal 
bonds  of  a  village  In  Maine  had  been  Issued 
under  an  act  of  the  legislature  which  the  su- 
preme court  of  that  state  had  declared  to  be 
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unconstitutional,  and  the  bonds  Invalid.  The 
holder  of  some  of  them  made  a  collusive 
transfer  to  a  citizen  of  Massachusetts  for  the 
purpose  of  suing  on  them  in  a  United  States 
court.  The  supreme  court  of  the  United 
States  in  that  case,  per  Waite,  0.  J.,  said 
(114  U.  S.,  toe.  dt.  143,  5  Sup.  Ct  800): 
"And  upon  the  question  of  transfer  It  was 
uniformly  held  that  If  the  transaction  was 
real,  and  actually  conveyed  to  the  assignee 
or  grantee  all  the  title  and  Interest  of  the  as- 
signor or.  grantor  in  the  thing  assigned  or 
granted,  It  was  a  matter  of  no  Importance 
that  the  assignee  or  grantee  could  sue  In  the 
courts  of  the  United  States  when  his  as- 
signor or  grantor  could  not  •  *  *  But  it 
was  equally  well  settled  that,  if  the  transfer 
was  fictitious,  the  assignor  or  grantor  con- 
tinuing to  be  the  real  party  in  Interest,  and 
the  plaintiff  on  record  but  a  nominal  or  color- 
able party,  his  name  being  used  only  for  the 
purpose  of  jurisdiction,  the  suit  would  be  es- 
sentially a  controversy  between  the  assignor 
or  grantor  and  the  defendant,  notwithstand- 
ing the  formal  assignment  or  conveyance,  and 
that  the  Jurisdiction  of  the  court  would  be 
determined  by  their  citizenship  rather  than 
that  of  the  nominal  plaintiff.  *  *  •  Such 
was  the  condition  of  the  law  when  the  act 
of  1875  was  passed,  which  allowed  suits  to  be 
brought  by  the  assignees  of  promissory  notes 
negotiable  by  the  law  merchant,  as  well  as 
of  foreign  and  domestic  bills  of  exchange,  if 
the  necessary  citizenship  of  the  parties  ex- 
isted. This  opened  wide  the  door  for  frauds 
upon  the  jurisdiction  of  the  court  by  collu- 
sive transfers,  so  as  to  make  colorable  parties 
and  create  cases  cognizable  by  the  courts  of 
the  United  States.  To  protect  the  courts,  as 
well  as  parties,  against  such  frauds  upon 
their  jurisdiction,  it  was  made  the  duty  of  the 
court,  at  any  time  when  it  satisfactorily  ap- 
peared that  a  suit  did  not  'really  and  sub- 
stantially involve  a  dispute  or  controversy' 
properly  within  its  Jurisdiction,  or  that  the 
parties  'had  been  improperly  or  colluslvely 
made  or  joined  for  the  purpose  of  creating 
a  case  cognizable  under  the  act,'  to  proceed 
no  further  therein.  *  *  *  This,  as  was 
said  in  Williams  v.  Nottawa,  104  U.  S.  209, 
211,  Imposed  the  duty  on  the  court,  on  its 
own  motion,  without  waiting  for  the  parties, 
to  stop  all  further  proceedings,  and  dismiss 
the  suit  the  moment  a  fraud  on  its  jurisdic- 
tion was  discovered.' "  We  have  thus  quot- 
ed at  length  the  language  of  the  supreme 
court  of  the  United  States  to  show  that  that 
court  denounces  the  conduct  of  the  parties  in 
such  transactions  as  a  fraud  on  the  courts  as 
well  as  on  the  defendants.  The  same  un- 
varnished terms  are  used  in  the  other  cases 
above  cited.  The  reason  of  the  doctrine  that, 
equity  will  not  entertain  a  bill  to  set  aside 
a  judgment  merely  on  the  averment  that  the 
cause  of  action  on  which  it  is  founded  is 
tainted  with  fraud  is  that  the  party  had  an 
opportunity  to  Interpose  that  defense  in  the 
suit  in  which  the  judgment  was  rendered. 


Irvine  v.  Leyh,  102  Mo.  200,  loc.  clt.  207,  14 
S.  W.  717,  and  16  S.  W.  10.  But  when  the 
defendant  is  prevented  by  the  fraud  of  the 
plaintiff  from  making  the  defense,  and  when, 
as  in  this  case,  the  defense  rests  in  the  pe- 
culiar knowledge  of  the  plaintiff,  and  he  con- 
ceals it  from  defendant,  the  fraud  attaches  to 
the  judgment  itself,  and  vitiates  it  It  Is  a 
fraud  in  procuring  the  judgment  Black, 
Judgm.  |  371;  Freem.  Judgm.  f  491;  Fish  v. 
Lane,  2  Hayw.  (N.  O.)  522;  Heed  v.  Harvey, 
23  Ark.  44;  Spencer  v.  Yigneaux,  20  Cal.  442; 
Insurance  Co.  v.  Fields,  2  Story,  59,  Fed.  Cas. 
No.  10,406.  In  the  case  last  cited  the  de- 
cision was  by  Judge  Story,  wherein  he  Bays: 
"Now,  the  very  reason  upon  which  the  pres- 
ent bill  is  founded  is  that  this,  a  perfect  and 
valid  defense  at  law,  was  by  the  fraudulent 
concealment  of  the  defendant  and  the  total 
Ignorance  of  the  plaintiffs  in  the  facts,  in- 
capable of  being  set  up  In  the  original  action; 
and  the  recovery  was  therefore  inequitable 
and  Iniquitous.  It  would  be  against  all  prin- 
ciples of  a  court  of  equity  to  allow  one  party 
to  practice  a  fraud  upon  another  innocent 
party,  and  by  another  act  of  fraudulent  con- 
cealment recover  a  judgment  against  him 
founded  upon  the  prior  act  and  then  to  be 
permitted  to  assert  this  double  inequity  as  a 
bar  to  all  equitable  relief  against  the  judg- 
ment" Even  if  the  suit  In  which  the  judg- 
ment now  in  question  was  rendered  had  been 
in  a  state  court,  it  would  have  been  neces- 
sary for  the  nominal  plaintiff,  Owings,  to 
have  averred  in  his  petition  that  he  was  the 
owner  of  the  bonds,  because  that  was  a  fact 
essential  to  his  cause  of  action;  but  that 
averment  in  that  case  in  the  federal  court  had 
a  double  significance,— the  one  bearing  on  the 
plaintiff's  right  of  action,  the  other  on  the 
right  of  the  owner  of  the  bonds  to  sue  In  that 
court  In  the  one  sense  it  was  a  fraud  on 
the  defendant  alone,  and  in  the  other  It  was 
a  fraud  on  both  the  court  and  the  defendant 
The  law  which  required  the  owner  of  the 
bonds  to  be  a  citizen  of  another  state,  in  or- 
der to  give  the  federal  court  jurisdiction,  was 
a  law  of  that  court,  and  the  plaintiff's  act  of 
masking  as  Owings,  and  thus  gaining  en- 
trance, which,  with  his  own  face,  he  could 
not  have  gained,  was  a  fraud  on  that  law; 
and  since,  by  that  means,  he  evaded  the  law 
of  this  state  applicable  to  his  cause  of  action, 
as  pronounced  by  this  court,  his  judgment  is 
to  be  deemed  as  in  fraud  of  the  law  of  this 
state,  and  not  entitled  to  the  protection  of 
Its  courts.  Freem.  Judgm.  J  566;  Dunlap  v. 
Cody,  31  Iowa,  260;  Duringer  v.  Moschlno, 
93  Ind.  496.  In  the  Iowa  case  just  above 
cited,  the  plaintiff's  cause  of  action  was  bar- 
red by  the  statute  of  limitations  in  Iowa, 
where  the  defendant  resided;  and  the  plain- 
tiff, to  evade  that  defense,  by  a  fraudulent 
scheme  Induced  defendant  to  go  to  Illinois, 
where  the  claim  was  not  barred,  and  there 
served  process  on  him,  and  obtained  judg- 
ment. In  a  suit  on  the  judgment  in  Iowa, 
the  supreme  court  of  that  state,  by  Day,  C. 
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J.,  eald:  "Counsel  representing  plaintiff  In 
this  court,  and  who,  It  is  but  just  to  say, 
were  not  concerned  in  obtaining  the  Judg- 
ment in  Illinois,  do  not  seriously  controvert 
the  position  that  the  mode  of  obtaining  Juris- 
diction was  fraudulent.  They  concede  that 
It  'smells  somewhat  of  fraud.'  The  only 
palliation  which  they  are  able  to  offer  Is  the 
suggestion  of  a  doubt  whether  it  may  not  be 
considered  a  pious  fraud,  In  which  the  end 
Justifies  the  means.  We  do  not  think  that 
it  is  entitled  even  to  that  small  measure  of 
charity.  An  enlightened  and  just  adminis- 
tration of  the  law,  no  less  than  sound  public 
morals,  condemns  such  practices,  and  de- 
mands that  the  client  whose  cupidity  could 
sanction,  and  the  attorney  whose  venality 
could  execute,  such  a  purpose,  should  alike  be 
disgraced."  We  quote  the  words  of  these 
high  courts  and  distinguished  Jurists  to  show 
in  what  estimation  they  hold  the  conduct  of 
those  who,  by  cunning,  would  pervert  the  ad- 
ministration of  justice.  There  Is  no  differ- 
ence, in  principle,  between  the  fraudulent 
concoction  of  a  scheme  that  brings  the  de- 
fendant within  the  jurisdiction  of  a  court  of  a 
foreign  state  and  the  fraudulent  concoction 
of  a  scheme  that  brings  him  within  the  juris- 
diction of  a  federal  court,  which  otherwise 
would  not  have  had  jurisdiction  over  him. 
In  whatever  aspect  we  view  it,  we  cannot  fail 
to  see  that  the  judgment  in  question  was  ob- 
tained by  a  fraudulent  abuse  of  the  court 
which  rendered  It,  and  a  fraudulent  scheme 
by  which  the  defendant  was  tricked  out  of 
the  defense  It  had  a  right  to  make,  and  could 
have  made  In  the  only  forum  la  which  the 
real  plaintiff  could  have  sued. 

The  point  Is  advanced  in  plaintiff's  brief  that 
a  judgment  can  be  annulled,  on  the  ground 
that  It  was  obtained  by  fraud,  only  in  the 
court  la  which  it  was  rendered.  But  there  Is 
no  foundation  in  reason  or  authority  for  that 
proposition,  and  the  contrary  has  been  declar- 
ed In  Marx  v.  Fore,  51  Mo.  69;  Payne  v. 
O'Shea,  84  Mo.  129;  Doughty  v.  Doughty,  27 
N.  J.  Eq.  315;  Pom.  Eq.  Jur.  $  919.  A  suit  to 
set  aside  a  judgment  Is  a  suit  In  equity,  and  it 
was  necessarily  in  another  court  than  that  in 
which  the  judgment  was  rendered  when  courts 
of  law  and  courts  of  chancery  were  separate, 
and  when  the  judgment  attacked  was  a  law 
judgment  In  the  case  at  bar,  if  the  defendant 
could  have  no  relief  in  a  state  court,  it  could 
have  none  at  all.  If  the  suit  at  bar  had  been 
brought  In  the  United  States  circuit  court,  the 
defendant  could  not  have  pleaded  the  equitable 
defense  it  has  pleaded  here,  because,  under  the 
practice  in  that  court,  only  legal  defenses  can 
be  pleaded  to  legal  actions.  The  defendant 
would  have  been  compelled  to  have  filed  a 
separate  suit  in  equity,  under  that  practice,  to 
obtain  the  relief  It  seeks.  But,  being  a  citizen 
of  this  state,  it  could  not  have  maintained  such 
a  suit  there,  because  the  doors  of  that  court 
are  not  open  to  this  defendant.  Hence,  if  the 
plaintiff's  contention  is  correct  a  citizen  of  Mis- 
souri, against  whom  a  Judgment  should  be  ob- 


tained by  fraud  in  a  United  States  court  would 
be  absolutely  without  remedy.  A  suit  in 
equity  to  set  aside  a  judgment  in  no  sense  as- 
sails the  court  in  which  the  judgment  was  ren- 
dered. It  is  simply  a  proceeding  in  personam, 
and  the  decree  adjudges  the  rights  of  the  par- 
ties inter  sese  In  relation  to  that  judgment. 
Story,  Eq.  Jar.  {  875;  Black,  Judgm.  (  919; 
Pearce  v.  Olney,  20  Conn.  544;  Marshall  v. 
Holmes,  141  U.  S.  589, 12  Sup.  Ct  62.  A  judg- 
ment of  a  United  States  circuit  court  sitting  in 
this  state  is  to  be  accorded  such  effect  and 
such  effect  only,  as  a  Judgment  of  a  circuit 
court  of  this  state.  Black,  Judgm.  8  938;  Cres- 
cent City  Live-Stock  Co.  v.  Butchers'  Union 
Slaughter-House  Co.,  120  U.  S.  141,  7  Sup.  Ct 
472.  The  federal  circuit  courts  have  never 
claimed  for  themselves  higher  authority  than 
the  highest  courts  of  original  jurisdiction  of 
the  state  in  which  they  sit,  and  the  lofty  spirit 
in  which  those  courts  administer  justice  repels 
the  Idea  that  they  would  claim  that  a  judg- 
ment of  theirs,  procured  by  fraud  and  abuse  of 
their  jurisdiction,  should  be.  held  exempt  from 
a  direct  attack  In  the  only  forum  In  which  the 
injured  party  could  obtain  relief.  There  are  de- 
cisions to  the  effect  that  a  state  court  win  not 
Interfere  with  the  due  course  of  a  writ  issuing 
out  of  a  federal  court  or  a  trial  there;  and  in 
like  manner,  and  for  the  same  reason,  a  federal 
court  would  not  Interfere  with  the  process  of 
a  state  court,  or  with  a  trial  there.  But  the 
principle  on  which  those  decisions  are  founded 
has  nothing  to  do  with  a  proceeding  In  equity 
to  set  aside  a  judgment  on  the  ground  that  It 
was  obtained  by  fraud.  In  such  case  a  fed- 
eral court  of  equity  will  entertain  a  bill  to  set 
aside  a  judgment  obtained  m  a  state  court, 
and  a  state  court  of  equity  will  entertain  a  bill 
to  set  aside  a  judgment  obtained  in  a  federal 
court  The  distinction  here  made  Is  pointed 
out  by  the  supreme  court  of  the  United  Stabs 
in  Marshall  v.  Holmes,  supra.  The  circuit 
courts  of  this  state  are  courts  of  general  juris- 
diction, and  there  Is  no  subject  of  litigation 
between  citizens  of  this  state  beyond  their  ju- 
risdiction, except  such  subjects  as  are  by  our 
law  conferred  on  other  courts  of  limited  juris- 
diction. When  a  suit  on  a  Judgment  is  brought 
In  a  circuit  court  in  this  state,  the  defendant 
may,  under  our  Code  of  Civil  Procedure,  plead 
as  an  equitable  defense  facts  showing  that  the 
Judgment  was  procured  by  fraud.  Marx  v. 
Fore,  61  Mo.  69;  Ward  v.  Quinlivin,  57  Ma 
425. 

Plaintiff  In  his  brief  Insists  that  the  defend- 
ant has  not  shown  due  diligence  in  discovering 
the  fraud.  The  answer  avers  that  the  fraud 
was  known  only  to  plaintiff  and  Owings,  and 
by  them  concealed,  so  that  defendant  did  not 
discover  it  until  after  the  institution  of  tikis 
suit  There  could  be  no  laches,  on  the  part  of 
defendant  under  those  circumstances.  The 
facts  pleaded  in  that  portion  of  the  answer  now 
under  discussion  constitute  a  complete  equita- 
ble defense  to  the  suit  and,  If  sustained  on  the 
trial,  the  defendant  will  be  entitled  to  a  decree 
annulling  the  Judgment  on  the  ground  that  it 


Digitized  by 


Google 


Mo.) 


YOUNG  v. 


DOWNEY. 


751 


was  procured  by  fraud,  and  perpetually  enjoin- 
ing the  plaintiff  from  proceeding  or  attempting 
In  any  manner  to  enforce  it  or  make  any  use 
of  It  whatever.  The  circuit  court  erred  in 
striking  out  that  part  of  the  answer. 

3.  There  was  another  paragraph  of  defend- 
ant's answer  also  stricken  out  which  contained 
a  statement  of  the  same  facta,  and  the  addi- 
tional fact  that  the  plaintiff  had  sued  out  of  the 
United  States  court  a  scire  facias  to  revive  the 
Judgment,  and  prayed  an  injunction  to  restrain 
the  plaintiff  from  prosecuting  that  writ  It 
will  not  be  necessary  for  us  now  to  decide 
whether  or  not  the  action  of  the  court  in  strik- 
ing out  that  paragraph  was  right,  because  its 
sole  object  was  to  obtain  an  injunction  against 
the  prosecution  of  the  scire  facias,  which  In- 
junction was  denied,  and  that  writ  has  doubt- 
less taken  its  course,  and  its  force  is  spent 
The  suing  out  of  that  writ  serves  to  illustrate 
what  has  been  said  above  on  the  point  of  the 
Jurisdiction  of  the  state  circuit  court  to  adjust 
the  rights  of  the  parties  according  to  the  equi- 
ties pleaded  In  the  answer.  The  defendant  In 
that  writ  whatever  its  equities,  was  entirely 
defenseless.  That  court  could  hear  nothing 
In  answer  to  that  writ  except  that  the  Judg- 
ment had  been  paid.  No  equitable  defense 
could  be  pleaded,  and  the  defendant  being  a 
citizen  of  Missouri,  could  bring  no  independent 
suit  in  equity  in  that  tribunal.  It  would  be  a 
very  imperfect  system  of  Jurisprudence  if  the 
courts  of  the  state,  which  alone  nave  Jurisdic- 
tion of  both  parties,  were  powerless  to  enforce 
Justice  between  them.  The  Judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remand- 
ed, to  be  retried  according  to  the  law  as  herein 
expressed.   All  concur. 


YOUXG  v.  DOWNEY  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Jane  6,  1899.) 

APPEAL — RECORD — MOTION  FOR  NEW  TRIAL — 
MOTION  IN  ARREST  OP  JUDGMENT— BILL  OF 
EXCEPTIONS — TIME  FOR  FILING — SALE  OF 
DECEDENT'S  LANDS — NOTICE — RATIFICATION 
BT  INFANT  —  EVIDENCE  —  STABB  DECISIS— 
QUARDIANS— APPEARANCE. 

1.  A  record  recited  that  a  verdict  was  render- 
ed at  the  August  term,  1896,  and  that  "on  the 
same  day,  and  within  four  days  after  rendition 
of  judgment,"  a  motion  for  new  trial  was  filed. 
BM,  that  the  motion  for  new  trial  was  filed 
within  four  days  after  trial,  as  required  by  Rev. 
St  1889,  {  2243,  providing  that  the  motion  shall 
be  made  within  four  days  after  the  trial,  if  the 
term  shall  so  long  continue,  and,  if  not,  then 
before  the  end  of  the  term. 

2.  A  motion  in  arrest  of  judgment  cannot  be 
considered  on  appeal,  where  it  is  not  set  forth  in 
a  bill  of  exceptions,  and  the  record  does  not 
show  when  it  was  filed  or  when  it  was  over- 
ruled. 

3.  Under  Rev.  St.  1889,  §  2168,  requiring  the 
filing  of  a  bill  of  exceptions  during  the  term  at 
which  the  exceptions  were  taken,  or  within  such 
time  thereafter  as  the  court  may  allow,  a  bill  of 
exceptions  filed  during  a  term  subsequent  to 
that  at  which  the  trial  was  had  is  riled  in  time, 
where  the  cause  was  continued  to  such  subse- 
quent term  on  motions  for  a  new  trial  and  in 


arrest  of  judgment,  and  the  hill  was  filed  with- 
in the  time  fixed  by  the  court  on  overruling  the 
motions. 

4.  Gen.  St  1865,  p.  498,  i  25,  requiring  that 
a  notice  to  show  cause  why  a  decedent's  land 
should  not  be  sold  to  pay  debts  shall  be  publish- 
ed four  weeks  before  the  term  of  court  at  which 
the  order  of  sale  is  to  be  made,  is  not  complied 
with,  where  the  first  publication  is  made  less 
than  28  days  prior  to  the  first  day  of  the  term, 
though  four  insertions  in  a  weekly  newspaper  are 
made  before  said  day,  and  a  sale  made  thereon 
is  void. 

5.  A  decision  will  not  be  adhered  to  on  the 
ground  of  stare  decisis,  where  it  is  not  support- 
ed by  reason  or  authority,  and  is  in  conflict  with 
prior  decisions,  and  is  of  so  recent  promulgation 
that  it  is  not  probable  that  property  rights  will 
be  seriously  affected  by  its  being  overruled. 

6.  An  appearance  in  a  probate  court,  and  ob- 
jection to  a  void  sale  of  decedent's  land,  by  a 
mother  for  her  infant  child,  will  not  render  an 
order  confirming  the  sale  binding  on  the  child, 
where  she  had  not  been  appointed  as  legal 
guardian,  and  her  appointment  a  few  days  later 
will  not  confirm  her  unauthorized  act 

7.  In  ejectment,  on  an  issue  as  to  whether  a 
sale  of  an  infant's  interest  in  the  land'  of  his 
deceased  ancestor  had  been  lawfully  made,  a 
receipt  by  his  guardian,  who  was  also  adminis- 
trator, of  all  claims  growing  out  of  the  guardian- 
ship or  administration  in  favor  of  the  ward  is 
inadmissible,  as  it  does  not  tend  to  show  a  con- 
firmation of  the  sale  of  the  land  by  the  infant 

Appeal  from  circuit  court,  Platte  county; 
W.  H.  Roney,  Judge. 

Ejectment  by  Stephen  Leo  Young  by  his 
guardian,  John  W.  Young,  against  John  M. 
Downey  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

J.  W.  Cobum,  Anderson  &  Oarmack,  and 
C.  O.  Tichenor,  for  appellants.  Jas.  W.  Boyd, 
J.  W.  Coots,  and  BenJ.  Phillip,  for  appellee.. 

BURGESS,  J.  This  is  an  action  of  eject- 
ment and  Is  before  us  upon  the  second  ap- 
peal. The  former  appeal  was  by  the  plain- 
tiff. The  judgment  was  then  reversed,  and 
the  cause  remanded  for  further  triaL  Young 
v.  Downey,  146  Mo.  261,  46  S.  W.  1096. 
From  the  judgment  rendered  upon  the  last 
trial,  both  parties  appealed;  but,  plaintiff 
having  abandoned  his  appeal,  the  case  is 
now  before  us  upon  defendants',  appeal.  The 
facts  on  the  last  trial,  as  disclosed  by  the 
record,  are  substantially  the  same  as  upon 
the  former  trial,  and  are  fully  stated  in  the 
opinion  in  that  case. 

Plaintiffs  contention  Is  that  no  matter  of 
exception  can  he  passed  upon  in  this  appeal, 
because  neither  the  motion  for  a  new  trial 
nor  in  arrest  of  judgment  is  properly  pre- 
served in  the  bill  of  exceptions;  that  the  bill 
of  exceptions  does  not  affirmatively  show 
that  the  motion  for  a  new  trial  was  filed  In 
time;  that  the  bin  of  exceptions  shows  upon 
Its  face  that  It  was  not  filed  at  the  term 
at  which  the  motions  for  a  new  trial  and  in 
arrest  were  overruled;  and  there  Is  nothing 
In  the  bill  showing  that  any  leave  was  grant- 
ed to  file  It  at  any  subsequent  time.  The  ver- 
dict was  rendered  at  the  August  term,  1898, 
and  it  is  recited  in  the  record:  "And  on  the 
same  day,  and  within  four  days  after  rendl- 
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tlon  of  judgment  In  the  cause,  the  defendants 
filed  their  motion  for  a  new  trial  of  this 
cause,  as  follows."  Then  follows  the  motion, 
which  Is  set  out  In  full.  But  it  la  Insisted 
that,  as  the  statute  (Rev.  St  1889,  f  2243) 
requires  that  all  motions  for  new  trials  and 
In  arrest  of  judgment  shall  be  made  within 
four  days  after  the  trial,  if  the  term  shall  bo 
long  continue,  and,  if  not,  then  before  the 
end  of  the  term,  the  record  must  affirmative- 
ly show  that  the  motion  was  filed  within  four 
days  after  verdict,  and  that  this  Is  not  done 
by  the  fact  that  the  record  shows  that  the 
motion  was  filed  within  four  days  after  judg- 
ment, because  the  presumption  must  be  In- 
dulged that  the  judgment  was  not  entered  un- 
til four  days  after  the  return  of  the  verdict 
But  no  such  presumption  can  or  should  be 
Indulged,  for  the  reason  that  the  record  shows 
that  the  verdict  was  returned  and  the  judg- 
ment rendered  upon  It  at  the  same  time. 
This  is  the  universal  practice  in  this  state; 
and,  as  the  record  shows  that  the  motion  for 
a  new  trial  was  filed  within  four  days  after 
judgment,  it  must  of  necessity  have  been  filed 
within  four  days  after  the  verdict  This  we 
think  a  fair  construction  of  the  record.  The 
record  shows  that  a  motion  in  arrest  was 
also  filed  by  defendants,  taken  up,  and  over- 
ruled; but  it  does  not  appear  when  it  was 
filed,  whether  within  four  days  after  verdict 
or  not  or  when  overruled,  nor  Is  the  motion 
set  forth  in  the  bill  of  exceptions,  and  can- 
not, as  a  matter  of  course,  be  considered. 

Another  contention  is  that  the  bill  of  excep- 
tions was  not  filed  in  time,  and  that  no  mat- 
ter of  exception  therein  contained  can  be 
considered.  But  this  seems  to  be  a  miscon- 
ception of  what  the  record  does  in  fact  show. 
While  the  bill  was  not  filed  at  the  August 
term,  the  record  shows  that  by  an  entry  of 
record  made  at  said  term,  the  cause  was 
continued  on  the  motions  of  defendants  for 
a  new  trial  and  In  arrest  and  that  at  the 
next  term,  which  began  on  the  first  Monday 
of  December  next  following,  and  on  the  7th 
day  of  the  month,  the  motions  were  overrul- 
ed, and  defendants,  by  entry  of  record,  given 
leave  to  file  bill  of  exceptions  on  or  before 
the  81st  day  of  January,  1899,  which  the 
record  also  shows  was  filed  on  the  30th  day 
of  that  month.  It  Is  clear  from  these  record 
entries  that  the  bill  was  filed  In  time.  Rev. 
St  1889,  §  2168. 

It  is  Insisted  by  defendants  that  the  opin- 
ion of  the  court  when  the  case  was  here  be- 
fore is  not  In  harmony  with  the  well-estab- 
lished cases  on  the  points  in  controversy,  and 
especially  with  respect  to  the  sufficiency  of. 
the  notice  given  by  the  administrator  of  his 
purpose  to  apply  to  the  probate  court  of  the 
county  for  an  order  to  sell  the  land  in  con- 
troversy for  the  payments  of  debts,  in  which 
It  was  held  that  the  notice  was  insufficient 
upon  the  ground  that  it  was  only  published 
for  twenty-four  days,  when  the  statute  (Gen. 
St  Mo.  1865,  p.  498,  §  25)  required  that  it  be 
published  for  four  weeks.  Haywood  v.  Rus- 


sell, 44  Mo.  252,  is  relied  upon  as  sustain- 
ing this  contention;  bnt  that  case  is  distin- 
guishable from  the  one  in  hand  in  this:  In 
that  case  the  statute  required1  that  the  notice 
should  be  published  for  four  weeks,  and  that 
the  last  insertion  should  be  at  least  four 
weeks  before  the  commencement  of  the  term, 
not  that  the  last  week  should  be  four  weeks 
before  the  term.  The  notice  was  published 
in  a  weekly  paper  in  four  consecutive  num- 
bers, which  made  four  weeks,  and  it  was  held 
that  the  four  weeks  should  end  before  the 
time,  and  that  it  was  sufficient  if  the  notice  was 
published  for  four  weeks,  and  if  the  last  in- 
sertion, which  was  the  commencement  of 
the  fourth  week,  was  four  weeks  before  the 
commencement  of  the  term,  it  was  a  compli- 
ance with  the  law. 

But  the  question  with  which  we  have  to 
deal  Is  not  as  to  whether  the  last  insertion  of 
the  notice  in  the  paper  was  four  weeks  be- 
fore the  term,  as  in  that  case,  but  whether 
the  notice  was  published  for  four  consecutive 
weeks  before  the  first  day  of  the  term  at 
which  the  application  for  the  order  to  sell 
the  land  was  made;  and  in  this  respect  there 
is,  we  think,  a  very  material  difference  in  the 
two  cases,  and  that  there  Is  no  conflict  be- 
tween them.  State  v.  Tucker,  32  Mo.  App. 
620.  The  notice  in  this  case  was  published  on 
the  8th,  15th,  22d,  and  29th  of  September, 
while  the  first  day  of  the  court  at  which  the 
order  of  sale  was  made  began  on  the  2d  of 
October  thereafter,  so  that  it  is  impossible 
that  it  could  have  been  published  for  four 
weeks  before  the  last-named  date.  Cruzen  v. 
Stephens,  123  Mo.  337,  27  S.  W.  557,  is  an- 
other case  relied  upon  by  defendants  as  sup- 
porting their  contention.  In  that  case  it  was 
held  that  the  insertion  of  an  order  of  publi- 
cation in  a  weekly  newspaper  "for  four 
weeks,"  namely,  on  March  7,  14,  21,  and  28, 
1889,  was  a  compliance  with  a  statute  requir- 
ing four  weeks'  publication,  and  the  case  of 
Haywood  v.  Russell,  supra,  is  cited  with  ap- 
proval, although  the  facts  in  the  two  cases 
are  as  widely  different  as  they  are  between 
the  Haywood  Case  and  the  case  in  hand. 
These  are  the  Missouri  decisions  relied  upon 
by  defendants  as  supporting  their  position. 

Now,  as  to  the  decisions  which  sustain  our 
former  ruling  upon  this  question:  In  Valle 
v.  Fleming,  19  Mo.  455,  It  was  ruled  that  an 
administrator's  sale  of  land  is  void,  when  It 
appears  affirmatively  that  the  publication  of 
notice  required  by  statute  previous  to  the  or- 
der, could  not  have  been  made.  That  case 
was  followed  and  the  same  rule  announced  In 
Agan  v.  Shannon,  103  Mo.  661, 15  S.  W.  757,  in 
which  Sherwood,  J.,  speaking  for  the  court, 
said:  "If  there  is  nothing  in  the  probate  rec- 
ords affirmatively  showing  the  contrary,  It  will 
be  presumed  that  the  order  of  sale  was  made 
upon  proper  publication  of  notice.  •  •  • 
The  order  of  sale  itself  Is  evidence  of  any 
fact  which  it  is  necessary  to  give  the  power 
to  make  it,  and  it  is  only  when  the  record 
shows  that  it  was  impossible  that  the  notice 
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could  have  been  given  that  the  order  of  sale 
•would  prove  invalid."  So  In  Hutchinson  v. 
Shelley.  133  Mo.  400,  34  S.  W.  838,  It  was  rul- 
ed that  an  order  of  sale  of  land  of  a  decedent 
for  the  payment  of  debts,  made  on  petition 
on  the  day  of  filing  the  same,  without  giving 
notice  to  the  heirs,  either  by  publication  In 
some  newspaper  for  4  weeks  or  by  10  print- 
ed handbills  20  days  before  the  term  of  court 
at  which  the  order  was  made,  as  required  by 
section  147,  Rev.  St  1880,  was  void,  and  pass- 
ed no  title  to  the  land.  If,  then,  an  adminis- 
trator's sale  of  land  is  void  when  it  appears 
affirmatively  that  the  publication  of  notice 
required  by  statute  previous  to  the  order 
could  not  have  been  made,  or  that  it  was  not 
made,  why  is  such  sale  not  void  when  it  af- 
firmatively appears  from  the  record,  as  in  this 
case,  that  it  was  not  made  for  four  consecu- 
tive weeks  before  the  order  of  sale  was  ap- 
plied for?  There  Is  no  difference  in  principle. 
The  statute  is  mandatory,  and  must  be  strict- 
ly complied  with.  Wap.  Proc.  Bern.  98.  "In 
all  cases  where  constructive  or  substituted 
service  is  had,  in  lieu  of  that  which  is  person- 
al, there  must  be  a  strict  compliance  with 
statutory  provisions  and  conditions."  Charles 
t.  Morrow,  99  Mo.  638,  12  S.  W.  90S,  and  au- 
thorities cited.  In  Wilson  v.  Railroad  Co., 
108  Mo.  596,  18  S.  W.  292,  Sherwood,  P.  J., 
In  speaking  for  the  court,  said:  'Wherever 
service  is  had  or  notice  given  with  the  view  of 
subsequent  adjudication,  such  service  or  notice 
must  comply  with  statutory  requirements,  In 
order  to  possess  any  legal  efficacy.  Alien  v. 
Manufacturing  Co.,  72  Mo.  326,  and  cases  cited. 
Mere  notice  of  service,  not  according  to  law, 
brings  no  one  Into  court,  nor  does  mere 
knowledge  on  the  part  of  the  party  notified 
of  the  pending  proceedings  have  any  more 
valid  effect  Fotwlne's  Appeal,  31  Conn.  381; 
Smith,  Merc.  Law,  322.  Wherever  proceed- 
ings are  Intended  to  result  in  an  adjudication, 
and  such  proceedings  differ  from  the  course 
of  the  common  law,  a  strict  compliance  with 
all  material  directions  of  the  statute  is  es- 
sential. Freem.  Judgm.  (3d  Ed.)  §  127,  and 
cases  cited."  See,  also,  Railway  Co.  v.  Hoer- 
eth,  144  Mo.  136,  45  S.  W.  1085.  Gibson  v. 
Boll,  30  111.  172,  was  an  action  upon  all  fours 
like  the  case  at  bar.  The  action  was  eject- 
ment. Plaintiff  claimed  title,  under  an  ad- 
ministrator's deed,  to  the  land,  which  was 
sold  for  the  payment  of  debts.  The  statute 
under  which  the  proceedings  by  the  adminis- 
trator were  had  required  that  notice  of  the 
Intended  application  for  the  sale  of  the  land 
should  be  published  for  three  successive 
weeks,  the  first  publication  to  be  at  least  six 
weeks  before  the  presenting  of  the  petition. 
There  was  less  than  six  weeks  between  the 
24th  of  July,  when  the  notice  was  first  pub- 
lished, and  the  3d  day  of  September,  when 
all  persons  Interested  were  notified  that  the 
petition  would  be  presented.  It  was  held 
that  notice  by  an  administrator,  of  an  appli- 
cation to  sell  lands,  must  be  published  for 
six  full  weeks  before  the  day  therein  specified 
51  S.W.-48 


as  the  time  when  his  petition  would  be  pre- 
sented, and,  as  the  notice  showed  that  this 
was  not  done,  that  it  was  void  upon  its  face, 
and  the  court  without  jurisdiction  to  make 
the  order.  In  Davis  v.  Robinson,  70  Tex. 
394,  7  S.  W.  749,  it  was  held,  under  a  stat- 
ute which  requires  that  a  "citation  shall  be 
published  once  in  each  week  for  four  suc- 
cessive weeks  previous  to  the  return  day 
thereof,"  that  full  twenty-eight  days  before 
return  day,  once  in  each  week,  for  four  suc- 
cessive weeks,  was  required.  Again,  in  Lough- 
ridge  v.  City  of  Huntington,  56  Ind.  253,  it 
was  held  that  the  publication  of  an  ordinance, 
as  required  by  the  act  Incorporating  said  city, 
for  three  consecutive  weeks  In  some  newspa- 
per, was  a  publication  for  twenty-one  days, 
and  not  simply  three  insertions  in  such  news- 
paper. In  1  Elliott,  Gen.  Prac.  p.  450,  it  is 
said:  "Where  the  notice  is  required  to  be 
published  once  each  week  for  a  certain  num- 
ber of  weeks,  the  full  number  of  days  neces- 
sary to  constitute  the  requisite  number  of 
weeks  must,  according  to  the  weight  of  au- 
thority, elapse  between  the  date  of  the  first 
publication  and  the  return  day.  So,  it  has 
been  held  that  a  statutory  provision  requir- 
ing publication  for  three  successive  weeks' 
means  that  twenty-one  days  must  elapse  be- 
tween the  first  publication  and  the  return 
day,  and  not  simply  three  insertions  in  a 
weekly  newspaper,  covering  only  fifteen 
days."  In  Harness  v.  Cravens,  126  Mo.  233, 
28  S.  W.  971,  Sherwood,  J.,  speaking  for  the 
court,  said:  "This  doctrine  Is  abundantly  es- 
tablished, that,  when  a  mode  of  securing  ju- 
risdiction differing  from  that  of  the  common 
law  is  prescribed  by  statute,  nothing  less  than 
a  rigid  and  exact  compliance  with  the  stat- 
ute is  an  Indispensable  requisite  to  obtaining 
jurisdiction,"  citing  1  Elliott,  Gen.  Prac.  f 
247;  Granger  v.  Judge,  44  Mich.  384,  6  N.  W. 
848.  There  is  then  quoted  with  approval  the 
following  from  that  case,  to  wit:  'Where 
cases  and  proceedings  are  not  according  to 
the  usual  course,  and  are  special  In  their 
character,  they  are  held  void  on  slighter 
grounds  than  regular  suits,  because  the  courts 
have  not  the  same  power  over  their  records 
to  correct  them.  So,  where  there  has  been 
no  personal  service  within  the  jurisdiction, 
the  doctrine  prevails  that  proceedings  not 
conforming  to  the  statutes  are  void.  But 
this  is  on  the  ground  that  there  has  been  no 
service  whatever,  and  the  party  therefore 
has  not  been  notified,  in  any  proper  way,  of 
anything.  The  purpose  of  the  statutory  meth- 
ods is  to  furnish  means  from  which  notice 
may  possibly  or  probably  be  obtained.  But 
as  a  court  acting  outside  of  Its  jurisdiction 
Is  not  recognized  as  entitled  to  obedience,  the 
special  statutory  methods  stand  entirely  on 
their  own  regularity,  and,  if  not  regular,  can- 
not be  said  to  have  been  conducted  under  the 
statutes.  The  distinction  Is  obvious,  and  is 
not  imaginary."  In  1  Freem.  Judgm.  (4th 
Ed.)  }  127,  It  is  said:  "The  judgment  is  based 
on  the  service  as  much  as  subject-matter.  The 


Digitized  by 


Google 


754 


51  SOUTHWESTERN  REPORTER. 


petition  simply  says,  'I  have  a  cause  of  ac- 
tion against  toe  defendant.'  The  law  says, 
'Notify  the  defendant  of  the  proceedings,  and 
the  court  will  hear  you.'  Hence  the  notice 
must  be  glren  under  the  forms  of  law.  Where 
It  provides  a  form,  or  gives  direction  as  to 
the  manner  of  service  by  publication,  the 
statute  must  be  complied  with  strictly;  the 
direction  Is  mandatory."  In  the  Harness- 
Cravens  Case,  supra,  Judge  Sherwood  also 
said:  "It  will  not  do  to  say  that  the  unau- 
thorized order  of  publication  would  be  just 
as  likely  to  apprise  the  then  defendant  of  the 
suit  against  him  as  If  he  had  been  proceeded 
against  according  to  the  specific  method  pre- 
scribed by  law,  because,  If  this  were  all  that 
is  required,  then  a  printed  circular  or  letter 
sent  out  by  the  clerk  would  answer  the  end 
and  accomplish  the  purpose  just  as  well. 
The  test  is,  was  the  method  used  in  a  given 
Instance  the  one  prescribed  by  the  statute? 
If  the  answer  is  in  the  negative,  that  answer, 
without  more,  condemns  the  method  em- 
ployed, and  announces  its  nullity.  Whether 
that  method  actually  notified  the  party  is  of 
no  importance  whatever.  The  end  of  the 
law  has  been  attained  when,  and  only  when, 
its  forms  have  been  observed."  As  was  said 
In  HoUlngsworth  v.  Barbour,  4  Pet  466, 
there  Is  an  obvious  distinction.  In  reason,  be- 
tween this  case  and  the  case  where  there  has 
been  personal  service  of  Irregular  or  er- 
roneous process.  In  that  case  the  party  has 
notice  in  part,  and  may,  if  he  will,  appear 
and  object  to  or  waive  the  Irregularity;  in 
this,  the  publication,  being  unauthorized,  is 
not  even  constructive  notice,  and,  unless  the 
proceedings  are  considered  as  void,  the  injur- 
ed party  may  be  remediless."  Parry  v.  Wood- 
son, 33  Mo.  347.  Where  the  service  of  pro- 
cess is  personal,  no  question  is  better  set- 
tled In  this  state  than  that  a  judgment  by  de- 
fault, rendered  upon  such  service  within  the 
time  prescribed  by  statute,  Is  void,  and  may 
be  attacked  collaterally.  Sanders  v.  Rains,  10 
Mo.  770;  Williams  v.  Bower,  26  Mo.  601; 
Howard  v.  Clark,  43  Mo.  344.  Bird  v.  Nor- 
qtrist,  46  Minn.  318,  48  N.  W.  1132.  was  an 
action  before  a  Justice  of  the  peace,  com- 
menced by  attachment  levied  upon  the  prop- 
erty of  the  defendant  who  was  a  nonresi- 
dent of  the  state,  the  summons  was  ordered 
to  be  served  by  publication,  but  the  return 
day  was  less  than  six  after  the  expiration  of 
the  period  of  publication,  and  on  that  day 
the  justice  entered  judgment  for  the  plain- 
tiff, the  defendant  not  appearing,  and  it 
was  held  that  the  justice  had  no  jurisdiction, 
and  the  Judgment  void.  So.  In  Brownfield 
v.  Dyer,  7  Bush.  505,  It  was  held  that,  in  all 
proceedings  upon  constructive  notice,  the  pro- 
visions of  a  statute  regulating  the  same  must 
be  strictly  complied  with,  and  that,  when  it 
requires  that  the  defendant  shall  be  warned 
to  appear  in  the  action  on  the  first  day  of 
the  next  term  of  the  court  which  does  not 
commence  within  60  days  of  the  time  of  mak- 
ing the  order,  an  order  of  the  clerk  warning 


the  defendant  te  appear  and  answer  on  the 
first  day  of  a  term  commencing  less  than  60 
days  from  the  date  of  the  order  is  not  only 
irregular,  but  absolutely  void. 

This  question  was  fully  discussed  by  the 
Kansas  City  court  of  appeals  In  State  v. 
Tucker,  supra,  and,  after  an  elaborate  review 
of  the  authorities,  under  a  statute  which  re- 
quires that  notice  of  an  election  shall  be 
given  by  publication  in  some  newspaper  pub- 
lished In  the  county  for  four  consecutive 
weeks,  the  last  insertion  to  be  10  days  next 
before  such  election,  it  was  held  that  there 
must  be  four  weeks'  notice  (28  days'  notice) 
of  the  election,  the  computation  to  be  made 
by  excluding  the  first  day  of  the  notice,  and 
including  the  day  of  the  election.  There  are 
cases  which  seem  to  sustain  defendants'  con- 
tention; but  the  decided  weight  of  authority 
in  this  state  and  elsewhere  Is  In  accord  with 
the  views  which  we  have  expressed,  which 
we  think  supported  by  the  soundest  reason- 
ing. It  was  only  by  a  strict  compliance  with 
the  statute  that  the  court  could  have  acquired 
jurisdiction  to  make  the  order,  in  absence 
of  which  the  sale  by  the  administrator  must 
be  held  to  be  void.  When  the  statute  re- 
quires 4  weeks'  publication  of  such  notices. 
It  does  not  mean  24  days,  or  any  less  number 
than  28.  If  24  days'  publication  of  the  notice 
will  suffice,  then  a  still  less  number  will  also, 
or  the  publication  may  be  dispensed  with  en- 
tirely. But  it  is  insisted  that  the  case  of 
Haywood  v.  Russell,  supra,  should  be  adhered 
to  upon  the  ground  that  the  rule  therein  an- 
nounced has  become  a  rule  of  property,  on 
the  faith  of  which  many  titles  founded  oo 
judicial  sales  depend.  We  have,  however, 
pointed  out  wherein  that  case  differs  from 
this,  and  given  our  reasons  why  It  should 
not  be  regarded  as  an  authority  in  favor  of 
defendants'  contention  that  four  Insertions  in 
a  weekly  newspaper  of  the  notice  by  the  ad- 
ministrator of  his  purpose  to  apply  to  the 
probate  court  for  an  order  for  the  sale  of  the 
land  was  a  compliance  with  the  statute  re- 
quiring such  notice  to  be  published  for  four 
weeks  before  such  application,  and  this,  too. 
notwithstanding'  the  notice  was  only  pub- 
lished for  twenty-four  days.  If  we  are  cor- 
rect as  to  what  that  case  decides,  the  doc- 
trine of  stare  decisis  cannot  be  invoked  by 
defendants  on  account  of  the  ruling  in  that 
case,  for  the  reason  that  as  we  have  said,  its 
facts  are  entirely  dissimilar  from  the  facts 
in  this.  The  question  then  arises  as  to 
whether  the  doctrine  should  apply  to  the 
Cruzen  Case,  which  does  sustain  defendants' 
position.  That  case  was  decided  in  June. 
1894,  while  the  case  of  Valle  v.  Fleming, 
supra,  which  announces  a  different  rule,  was 
decided  in  March,  1854,— over  40  years  apo, 
—and  has  been  repeatedly  followed  without 
ever  having  been  called  In  question.  In  the 
light  of  these  authorities,  should  the  ruling 
in  the  Cruzen  Case,  which  we  think  not  in 
line  therewith,  and  not  supported  by  either 
reason  or  authority,  be  adhered  to  upon  the 
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ground  of  stare  decisis?  It  is  of  so  recent 
promulgation  that  It  is  not  probable  that 
property  rights  will  be  seriously  affected  by 
its  being  overruled,  especially  when  what 
seems  to  us  to  be  the  repeated  adverse  rul- 
ings of  this  court,  referred  to,  are  taken  into 
consideration,  as  they  should  be,  and  It  is 
only  upon  this  ground  that  the  rule  can  be 
invoked  in  this  case.  In  23  Am.  &  Eng.  Enc. 
Law,  86,  it  is  said:  "No  prior  decision  Is  to 
be  reversed  without  good  and  sufficient  cause, 
yet  the  rule  is  not  in  any  sense  ironclad,  and 
the  future  and  permanent  good  to  the  public 
is  to  be  considered,  rather  than  any  particular 
ease  or  interest.  Even  If  the  decision  affects 
real-estate  Interests  and  titles,  there  may  be 
cases  where  it  is  plainly  the  duty  of  the  court 
to  Interfere  and  overrule  a  bad  decision. 
Precedent  should  not  have  an  overwhelming 
or  despotic  Influence  in  shaping  legal  deci- 
sions. No  elementary  or  well-settled  prin- 
ciple of  law  can  be  violated  by  any  decision 
for  any  length  of  time.  The  benefit  to  the 
public  in  the  future  is  of  greater  moment 
than  any  incorrect  decision  in  the  past 
Wherever  a  correction  can  be  made,  without 
working  more  harm  than  good,  It  should  be 
done."  To  let  the  decision  stand,  when  the 
rule  therein  announced  as  to  what  constitutes 
four  weeks'  publication  of  a  notice  Is  so  at 
war  with  what  everybody  understands  to  be 
28  days,  can  but  result  In  more  harm  than 
good,  and  be  the  source  of  much  litigation 
in  the  future.  It  should  therefore  be  over 
ruled. 

Another  contention  is  that  the  case,  as  now 
presented,  is  somewhat  different  than  what 
It  was  when  here  before,  in  that  it  then  ap- 
peared, inferentially  at  least,  that  Angelina 
Downey's  objection  to  the  order  of  sale  in 
the  probate' court  was  simply  for  herself  and 
for  her  own  interest,  when  in  fact  the  record 
now  shows  that  she  appeared  for  herself  and 
for  her  Infant  child,  Lewis.  Downey,  and 
objected  to  the  sale  of  the  land  until  his  in- 
terest could  be  ascertained,  and  that,  as 
she  appeared  for  him,  he  is  bound  by  the 
order  of  sale.  But  it  also  appears  from  the 
record  that  Angelina  Downey  was  not  at 
that  time  the  legal  guardian  of  Lewis  Down- 
ey; consequently  no  act  of  hers  was  bind- 
ing on  him,  nor  did  the  fact  that  she  was 
within  a  few  days  thereafter  duly  appointed 
and  qualified  as  his  guardian  confirm  what 
she  had  theretofore  done  without  authority. 
Nor  was  error  committed  in  excluding  the 
written  receipt  from  Young,  the  guardian  of 
Lewis  Downey,  in  full  for  himself  personally, 
and  as  administrator  for  all  claims  growing 
out  of  the  guardianship  or  out  of  the  admin- 
istration in  favor  of  his  ward,  Lewis  Downey, 
as  it  had  no  tendency  to  show  a  confirmation 
of  the  sale  of  the  land  by  Downey.  For  these 
considerations,  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  con- 
cur. 


RISSLER  v.  AMERICAN  CENT.  INS.  CO. 
OP  ST.  LOUIS. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  6,  1899.) 
ACTION  ON  POLICY  COVERING  TWO  CLASSBS 
OP  PROPERTY— COMPELLING  ELECTION—EV- 
IDENCE —  INACCURATE  REPRESENTATIONS 
OP  APPLICATION  INDUCED  BY  AGENT. 

.  1.  In  an  action  on  a  policy  which  insures  two 
classes  of  property  in  designated  amounts,  a  pe- 
tition which  alleges  loss  of  both  classes  by  one 
fire,  and  seeks  to  recover  for  both,  is  not  open 
to  the  objection  of  joinder  of  two  causes  of  ac- 
tion in  one  count,  and  he  cannot  be  compelled 
to  elect  on  which  he  will  rely. 

2.  In  an  action  on  a  policy  which  provided 
that  insured  should  take  an  inventory  annually, 
and  keep  books  showing  his  daily  transactions, 
testimony  as  to  the  value  of  the  property  de- 
stroyed is  competent,  though  defendant  had  a 
right  to  demand  the  production  of  the  books. 

3.  Insured,  In  answer  to  the  question  in  the 
application  blank  as  to  when  his  last  inven- 
tory was  taken,  stated  to  the  agent,  who  was 
writing  the  answers,  that  he  did  not  remember 
whether  it  was  in  1894  or  1895,  but  that  he 
could  ascertain  by  looking  at  his  books;  where- 
upon the  agent  said  it  was  immaterial,  and 
wrote  in  "1895."  The  last  inventory  was  taken 
in  1894.  The  insured  signed  the  application, 
which  stipulated  that  the  answers  therein  should 
be  considered  as  warranties,  and  the  policy  was 
issued  pursuant  thereto.  The  agent  had  author- 
ity to  solicit  insurance  and  issue  policies  for  the 
company.  Held,  that  the  company  was  estop- 
ped to  repudiate  its  liability  on  the  ground  that 
his  statement  as  to  when  the  last  inventory  was 
taken  was  false. 

4.  An  insurance  company  is  estopped  to  repu- 
diate its  liability  on  a  policy  when  an  applicant 
has  been  misled  into  making  a  false  statement 
in  his  application  therefor,  though  it  is  stipulated 
that  the  representations  shall  be  considered  as 
warranties,  by  the  erroneous  explanation  of  its 
agent  as  to  the  scope  of  a  question,  when  the 
insured  has  truth  fully  stated  the  facts  to  the 
agent. 

Appeal  from  circuit  court.  Cooper  county; 
D.  W.  Shackleford,  Judge. 

Action  by  George  C.  Rissler  against  the 
American  Central  Insurance  Company  of  St 
Louis.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appealed.  Affirmed. 

Fyke,  Yates  &  Fyke,  for  appellant.  W.  F. 
Johnson  and  W.  M.  Williams,  for  respondent 

GANTT,  P.  J.  This  is  an  action  on  a  pol- 
icy of  insurance  issued  by  defendant  to  plain- 
tiff. The  policy  contains  this  provision:  "In 
consideration  of  the  stipulations  herein  named, 
and  of  $72.85  premium,  the  American  Central 
Insurance  Company  of  St  Louis  does  insure 
George  C.  Rissler  for  the  term  of  one  year 
from  the  twenty-first  day  of  December,  1895, 
at  noon,  against  all  direct  loss  or  damage  by 
fire,  except  as  hereinafter  provided,  to  an 
amount  not  exceeding  $4,700.  to  the  following 
described  property,  while  located  and  con- 
tained a6  described  herein,  and  not  elsewhere, 
to  wit,  $200  on  store  and  office  furniture  and 
fixtures,  including  show  cases  and  iron  safe; 
$4,500  on  stock  of  general  merchandise:"  The 
petition  is  one  count.  Defendant  filed  a  mo- 
tion to  compel  plaintiff  to  elect  upon  which 
cause  of  action  stated  In  the  petition  be 
would  rely,  which  motion  was  overruled,  and 
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defendant  excepted.  The  risk  was  solicited 
by  E.  H.  Harris,  a  banker  at  Pilot  Grove,  and 
agent  of  defendant  at  that  place.  The  ex- 
ecution and  delivery  of  the-  policy,  the  owner- 
ship of  the  property  by  plaintiff,  and  its  de- 
struction by  fire  during  the  term  covered  by 
the  policy  are  not  denied.  In  the  written  ap- 
plication prepared  by  Harris,  the  agent,  is  the 
following  stipulation:  "And  the  said  appli- 
cant hereby  covenants  and  agrees  to  and  with 
said  company  that  the  foregoing  is  a  just, 
full,  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  sit- 
uation, value,  and  risk  of  the  property  to  be 
insured,  and  said  answers  are  to  be  considered 
the  basis  upon  which  this  insurance  is  effect- 
ed, and  the  same  is  understood  to  be  incor- 
porated in,  and  as  forming  a  part  and  parcel 
of,  the  policy  to  be  Issued  hereon,  and  a  spe- 
cial warranty  by  and  upon  the  part  of  the 
applicant."  Plaintiff's  name  was  signed  im- 
mediately under  the  foregoing.  In  the  appli- 
cation the  following  questions  and  answers 
appear:  "How  often  do  you  take  an  Invento- 
ry of  stock?  A.  Yearly.  Do  you  carefully 
preserve  the  Inventory?  A.  Yes.  What  was 
the  date  of  the  last  ?  A.  January,  1895.  What 
was  the  amount  of  the  last  inventory?  A. 
$6,200.  Do  you  keep  a  cash  book  and  mer- 
chandise account?  A.  Yes.  Have  you  ever 
suffered  loss  of  property  by  fire?  A.  No."  It 
is  admitted  that  plaintiff  signed  the  applica- 
tion, after  the  answers  were  written  as  above, 
with  full  knowledge  that  they  were  so  writ- 
ten. The  defendant,  in  its  answer,  sought 
to  avoid  liability  on  the  policy  solely  on  the 
ground  that  the  above  answers  were  untrue; 
that  plaintiff  did  not  make  an  inventory 
yearly;  did  not  take  an  inventory  January, 
1895.  but  his  last  Inventory  was  January, 
1894,  and  did  not  amount  to  $6,200,  but  to 
$5,500  only;  and  plaintiff  previous  to  the 
time  of  the  application  had  suffered  loss  by 
fire.  The  reply  was  set  up,  and  the  evidence 
introduced  upon  the  trial  established  these 
facts:  El  H.  Harris,  who  lssned  the  policy, 
was  the  agent  of  the  defendant  company. 
He  had  authority  from  it  to  solicit  insurance, 
receive  premiums,  and  issue  policies,  which 
were  left  with  him  in  blank.  He  could  make 
It  a  completed  contract  of  insurance.  He  vis- 
ited plaintiff  at  his  place  of  business,  and  of- 
fered to  insure  his  stock  of  goods,  as  well  as 
the  furniture  and  fixtures  contained  in  his 
storehouse.  Defendant's  said  agent  had  with 
him  a  blank  application,  which  be  filled  up 
in  plaintiff's  presence.  When  the  questions 
in  regard  to  the  last  Inventory  were  asked, 
plaintiff  told  the  agent  that  it  was  taken  in 
1895  or  1894,  and  that  he  did  not  remember 
which;  that  he  had  said  inventory  in  his 
safe;  and  started  to  get  it,  and  give  the  exact 
date.  The  agent  wrote  "1895,"  and  the 
amount,  and  told  plaintiff  that  it  was  not  ma- 
terial to  examine  the  inventory  for  the  exact 
date;  that  the  train  was  coming  upon  which 
the  agent  desired  to  leave,  and  asked  plaintiff 
to  sign  the  application,  which  he  did.  The 


agent  said  in  his  testimony  that  Blaster  told 
him  that  he  would  look  at  the  inventory,  and 
get  its  date,  but  that  he  (the  agent)  replied 
that  it  did  not  amount  to  anything  anyhow; 
that  the  agent  knew  he  had  taken  the  invento- 
ry in  1894,  because  he  had  seen  it;  and  that 
he  had  a  full  stock  of  goods.  Plaintiff  was 
prevented  by  the  agent  himself  from  giving 
him  the  exact  date,  and  signed  the  applica- 
tion after  having  told  the  representative  of 
the  company  that  he  did  not  know  whether 
the  last  one  was  taken  in  1895  or  1894,  and 
upon  the  representation,  by  the  said  agent, 
that  it  was  not  material  for  him  to  be  par- 
ticular about  the  exact  date.  In  answer  to 
the  question  whether  he  had  ever  suffered 
loss  by  fire,  he  called  the  attention  of  the 
agent  to  the  fact  that  Huyett  &  Rissler,  about 
five  years  before,  had  suffered  a  loss  in  a 
company  represented  by  said  agent  Mr. 
Harris  replied  that  he  knew  all  about  that, 
but  the  question  referred  to  fires  where  the 
plaintiff  was  alone  concerned,  and  that  it  did 
not  mean  partnership  loss.  The  agent  had 
full  information  upon  this  subject,  and  it  was 
expressly  called  to  his  attention  by  plaintiff, 
and  the  agent  represented  to  plaintiff  that  the 
question  did  not  refer  to  any  losses,  except 
those  sustained  by  him  Individually.  The 
agent  wrote  and  filled  all  the  answers  in  the 
application,  and  upon  his  statement  that  they 
were  satisfactory,  and  that  he  was  in  a  hurry 
to  make  the  train,  plaintiff  signed  the  applica- 
tion. The  circuit  court  Instructed  the  jury 
that,-  if  they  believed  the  application  was 
prepared  by  defendant's  agent,  with  full 
knowledge  as  to  the  date  and  amount  of  the 
plaintiff's  last  Inventory,  and  of  the  loss  by 
fire  suffered  by  plaintiff  and  his  partner  five 
years  previous,  and  that  said  agent  had  au- 
thority to  solicit  insurance  for  defendant,  to 
collect  premiums,  and  issue  its  policies,  and 
that  plaintiff  had  truthfully  disclosed  all  the 
facts  to  said  agent,  then  the  policy  would  not 
be  avoided  on  account  of  the  written  answers 
contained  in  the  application.  Plaintiff,  upon 
the  trial,  testified  that  the  goods  destroyed  by 
the  fire  were  worth,  at  the  time  of  the  de- 
struction thereof,  about  $7,500,  and  his  fix- 
tures and  furniture  $300  or  $400.  He  also 
proved  the  value  of  the  goods  by  ■  bis  two 
clerks,  who  were  familiar  with  the  same. 
The  defendant  objected  to  this  evidence,  be- 
cause the  policy  required  that  an  inventory 
should  be  taken,  and  books  kept  showing  the 
daily  transactions,  the  amount  purchased  for 
cash  and  on  credit,  and,  If  plaintiff  had  these 
books,  the  loss  could  be  arrived  at  with  some 
certainty,  and  that  his  opinion  of  the  value 
of  the  goods  was  not  competent  The  court 
overruled  this  objection,  and  permitted  the 
witnesses  to  state  what  the  goods  destroy- 
ed were  worth,  and  defendant  excepted.  No 
notice  was  given  by  the  defendant  requir- 
ing the  production  of  the  books  and  papers, 
and  no  request  made  for  an  opportunity  to 
examine  them.  There  were  verdict  and  judg- 
ment for  plaintiff  for  the  amount  of  the 
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policy,  and  the  case  is  now  here  on  defend- 
ant's appeal.  The  three  rulings  of  the  lower 
court,  referred  to  In  the  above  statement,  are 
the  errors  assigned. 

1.  There  was  no  error  in  refusing  to  re- 
quire plaintiff  to  elect  which  cause  of  action 
he  would  prosecute.  The  petition  only  al- 
leged one  cause  of  action.  When  a  contract 
contains  several  stipulations,  a  petition  which 
alleges  breaches  of  the  different  stipulations 
is  not  open  to  the  objection  of  having  joined 
two  causes  of  action  In  one  count.  Corn- 
stock  v.  Davis,  51  Mo.  569;  Brooks  v.  Ancell, 
51  Mo.  178;  Newton  v.  Miller,  40  Mo.  298. 
There  is  nothing  in  Trabue  v.  Insurance  Co., 
121  Mo.  84,  25  S.  W.  848,  which  changes  the 
rules  of  pleading.  It  was  simply  ruled  in 
that  case  that  the  contract  was  a  severable 
one,  and  where,  for  some  reason,' the  policy 
might  be  avoided  as  to  the  real  estate  insur- 
ed, it  might  still  be  good  as  to  the  personal 
property. 

2.  The  objection  to  the  testimony  of  plain- 
tiff as  to  the  value  of  the  goods  is  clearly  not 
tenable.  Let  it  be  granted  that  the  plaintiff 
was  required  to  keep  a  set  of  books,  and  that 
defendant,  by  giving  notice,  could  have  re- 
quired plaintiff  to  produce  said  books,  still 
this  does  not  change  well-settled  rules  of  evi- 
dence, and  determine  that  nothing  but  the 
books  are  evidence.  The  competency  of  the 
books  did  not  render  other  evidence  incom- 
petent Seyfarth  v.  Railroad  Co.,  52  Mo. 
449.  The  evidence  was  not  otherwise  ob- 
jectionable. 

3.  The  decisive  point,  however,  in  this  case 
was  raised  by  the  demurrer  to  the  evidence, 
which  was  based  upon  the  proposition  that 
the  written  answers  to  the  questions  in  the 
application  were  not  true,  and  that  the 
knowledge  of  the  agent  who  prepared  the 
application  and  his  construction  of  what  the 
questions  meant  could  not  vary  the  policy. 
The  case  certainly  presents  the  question  very 
sharply.  The  evidence  does  not  admit  of  a 
doubt  that  plaintiff  frankly  and  truthfully 
stated  the  true  facts  to  the  agent  in  regard 
to  the  previous  fire  which  had  destroyed  the 
store  of  Huyett  &  Rlssler,  and  that  the  agent 
advised  him  that  the  question  only  referred 
to  a  previous  fire  by  which  the  plaintiff  alone 
suffered  loss.  Equally  clear  is  the  fact  that, 
when  the  question  was  asked  as  to  the  time 
when  the  last  Inventory  was  taken,  plaintiff 
distinctly  stated  that  he  was  not  certain,  but 
would  get  the  Inventory  itself,  and  ascertain 
the  date,  and  was  assured  by  the  agent  that 
he  need  not  get  it;  that  It  was  not  material 
to  look  for  the  date  of  the  inventory;  that 
be  knew  he  had  taken  an  inventory  In  1894, 
and  was  in  a  hurry  to  make  the  train,  which 
was  then  in  sight,  and  the  agent  wrote 
"1895,"  and  by  this  means  obtained  plaintiff's 
signature.  There  Is  not  the  slightest  ground 
for  charging  fraud  or  collusion  between  the 
agent  and  plaintiff,  and  none  is  charged. 
Clearly,  the  agent  misled  the  plaintiff  into 
supposing— First,  that  the  firm's  fire  should 


not  be  reported;  and,  secondly,  that  the  date 
of  the  last  Inventory  was  wholly  immaterial. 
Do  the  facts  that  his  former  firm  bad  been 
burned  out,  and  that  the  last  Inventory  was 
made  In  1894,  Instead  of  1895,  under  the  cir- 
cumstances, avoid  the  policy? 

In  Parsons  v.  Insurance  Co.,  132  Mo.,  loc. 
dt  592,  31  S.  W.  121,  it  was  held  by  this 
court  "that  an  agent  of  an  insurance  com- 
pany, authorized  to  make  contracts  of  insur- 
ance in  the  name  of  his  principal,  to  counter- 
sign, Issue,  and  deliver  policies,  and  receive 
the  premiums  therefor,  is  clothed  with  the 
full  authority  of  his  principal,  and  may  waive 
conditions  contained  In  the  printed  policy  he 
Issues  to  the  insured,  to  whom  he  stands  In 
the  place  of  his  principal  in  making  the  con- 
tract of  Insurance."  The  agent,  Mr.  Harris, 
in  this  case  had  all  the  powers  enumerated  in 
the  Parsons  Case,  and  that  he  waived  the 
date  of  the  last  inventory  and  the  mention  of 
the  fire  by  the  assured  is  not  open  to  doubt 
under  the  evidence.  That  such  an  agent 
may  waive  the  printed  stipulations  in  the 
policy  Is  now  well  supported  by  the  highest 
authority.  1  Joyce,  Ins.  §§  472,  477,  493,  and 
authorities  cited.  In  2  Wood,  Ins.  (2d  Ed.) 
pp.  842,  844,  it  is  laid  down  by  the  learned 
author  that  "In  all  cases  where  the  agent 
filling  up  the  application  is  clothed  with  real 
or  apparent  authority  to  make  a  contract  of 
Insurance,  or  to  insure  and  to  bind  the  com- 
pany in  that  respect,  the  agent  knowing  the 
fact,  the  principal  is  estopped  from  claiming 
he  has  been  misled  by  such  omissions  or  mis- 
statements"; and  "it  has  been  held  that  the 
explanation  of  questions  is  within  the  scope 
of  the  agent's  authority,  and,  if  through  his 
direction  or  advice  a  question  is  erroneously 
answered,  the  principal  must  bear  the  conse^ 
quences,  and  not  the  assured."  These  con- 
clusions accord  with  our  experience.  The 
agent  represents  the  company.  He  is  pre- 
sumed to  be  more  intimately  acquainted  with 
the  business  of  insurance  than  those  whom  he 
solicits.  The  average  man  relies  upon  the 
knowledge  and  skill  of  the  agent  to  properly 
prepare  the  application,  and  relies  upon  the 
authority  which  the  agent  assumes.  He 
rightly  considers  that,  when  the  agent  is  told 
the  facts,  he  knows  which  are  material  and 
which  are  not.  It  is  within  the  apparent 
scope  of  the  agent's  authority  to  decide  what 
is  a  satisfactory  answer,  and  when,  with  full 
knowledge  of  the  facts,  he  assures  the  appli- 
cant for  insurance  that  a  portion  of  them  are 
immaterial,  and  himself  erroneously  mis- 
states others,  without  the  slightest  sugges- 
tion of  fraud  on  the  part  of  the  Insured,  the 
company  who  accredits  him  must  suffer  from 
his  mistakes,  and  not  the  Innocent  policy 
holder.  Franklin  v.  Insurance  Co.,  42  Mo. 
466;  Combs  v.  Insurance  Co.,  43  Mo.  148; 
Insurance  Co.  v.  Olmstead,  21  Mich.  246; 
Kausal  v.  Association,  31  Minn.  17,  16  N.  W. 
430;  Insurance  Co.  v.  Wilkinson,  18  Wall. 
222;  Insurance  Co.  v.  Baker,  94  V.  S.  610; 
Hotchktes  t.  Insurance  Co.  (Wis.)  44  N.  W. 
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1106;  Parsons  t.  Insurance  Co.,  182  Mo.  583, 
31  S.  W.  117,  and  34  S.  W.  476.  In  the  Combs 
Case  this  court  said,  "where  the  disclosure 
respecting  the  solicited  risk  Is  frank  and  fall, 
and  the  Insurance  company  accepts  It  and  ap- 
propriates the  premiums,  and  a  subsequent 
loss  occurs,  the  Indemnity  contracted  for 
should  be  fairly  met  and  realized  to  the  as- 
sured." 

This  case  presents  the  naked  question 
whether  an  Insured  must  lose  his  insurance 
because  the  agent  to  whom  he  made  a  full 
and  honest  disclosure  made  a  mistake  as  to 
what  statements  were  material  to  the  risk, 
and  by  bis  advice  leads  the  insured  to  make 
an  erroneous  statement  or  a  misstatement. 
We  hold  that  the  loss  must  fall  on  the  com- 
pany, on  the  ground  that  the  knowledge  of  its 
agent  is  Imputable  to  it,  and,  knowing  all  the 
facts  when  it  takes  the  premium  and  assumes 
the  risk,  it  is  estopped  to  set  up  and  repudi- 
ate the  Indemnity  because  of  the  careless- 
ness, ignorance,  or  fraud  of  its  own  represen- 
tative, which  it  has  clothed  with  the  full  au- 
thority of  the  principal.  Were  we  to  hold 
otherwise,  In  the  language  of  Judge  Oooley, 
in  Insurance  Co.  v.  Olmstead,  "it  Is  easy  to 
see  that  the  community  will  be  at  the  mercy 
of  the  Insurance  agents,  who  will  have  little 
difficulty,  in  a  large  proportion  of  cases,  in 
giving  a  worthless  policy  for  the  money  they 
receive."  It. is  no  hardship  to  hold  an  Insur- 
ance company  bound  for  the  acts  of  its  agents 
whom  it  authorizes  to  solicit  insurance  and 
countersign,  issue,  and  deliver  its  policies. 
The  old  maxim,  "Qui  fadt  per  allum,  faclt 
per  se,"  applies  in  all  Its  ancient  vigor  to 
such  a  case.  We  find  no  error  In  the  Judg- 
ment of  the  circuit  court,  and  it  must  be 
and  is  affirmed. 

SHEKWOOD  and  BURGESS,  JJ.,  concur. 


OGLESBY  v.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Missouri.    May  80,  1809.) 

RAILROADS— INJURIES  TO  EMPLOYES— HIDDEN 
DEFECTS— INSPECTION— PRESUMPTIONS. 

1.  A  railroad  company  is  not  liable  to  a  brake- 
man  for  personal  injuries  incurred  in  a  wreck 
caused  by  rotten  sills  in  a  freight  car  belonging 
to  another  company,  where  it  was  ignorant  of 
the  defect,  and  had  made  such  an  inspection  of 
the  car  as  a  man  of  ordinary  prudence  would 
have  made  under  the  circumstances. 

2.  In  an  action  for  such  injuries,  an  inspection 
proven  to  have  been  made  by  the  company  will 
be  presumed  to  have  been  a  proper  one,  in  the 
absence  of  evidence  to  the  contrary. 

Gantt,  C.  J.,  and  Brace  and  Valliant,  JJ.,  dis- 
senting. 

In  banc.   On  rehearing.  Reversed. 
For  former  opinion,  see  37  S.  W.  829. 

SHERWOOD,  J.  The  petition  contains  two 
specific  charges  of  negligence  against  defend- 
ant. The  first  alleges  that  defendant  negli- 
gently took  into  its  train  a  car  that  was 
rotten,  defective,  unsafe,  etc.  The  second 
avers  that  the  train  in  which  this  was  being 
transported  was  run  at  a  rapid  and  danger- 


ous rate  of  speed,  etc.  Both  the  foregoing 
grounds  of  negligence  are  charged  in  the  pe- 
tition to  have  caused  the  wreck  and  plain- 
tiff's injuries.  The  answer  Is  a  general  de- 
nial. The  instructions  which  it  will  be  neces- 
sary to  notice  hereafter  are  the  following, 
to  wit: 

Plaintiff's  instructions,  given  by  the  court: 
"(1)  The  court  Instructs  the  Jury  that  If  you 
believe,  from  the  evidence  in  this  case,  that 
at  the  time  of  the  wreck  of  the  defendant's 
train  the  timbers  of  the  car  No.  7,919,  Union 
Line,  mentioned  in  evidence,  were  rotten  and 
decayed,  and  that  by  reason  thereof  the  said 
car  was  not  in  a  reasonably  safe  condition 
for  use  in  defendant's  said  train,  and  that 
defendant  knew  of,-  or  by  the  exercise  of 
ordinary  care  might  have  known  of,  the  con- 
dition of  said  car,  and  that  by  reason  of  the 
said  condition  of  said  car,  If  the  jury  believe, 
from  the  evidence,  it  was  in  such  condition, 
the  said  car  broke,  and  the  said  train  was 
wrecked,  and  plaintiff,  while  In  the  line  of  his 
employment,  and  without  fault  on  his  part, 
was  Injured  thereby,  the  Jury  must  find  for 
the  plaintiff.  (2)  If  the  Jury  find  for  the 
plaintiff,  In  estimating  his  damages  they  will 
take  into  consideration  not  only  his  age  and 
condition  In  life,  the  physical  Injury  inflicted, 
and  the  bodily  pain  and  mental  anguish  en- 
dured, but  also  any  and  all  such  damages, 
if  any,  which  It  appears,  from  the  evidence, 
will  reasonably  result  from  said  Injury  In 
the  future,  not  to  exceed,  In  all,  the  sum  of 
$25,000." 

Defendant's  instructions  which  were  given 
are  as  follows:  "(1)  Even  If  the  Jury  should 
find,  from  the  evidence,  that  said  Union  Line 
car  7,919  was  the  first  one  of  the  train  to 
leave  the  track,  still  this,  in  and  of  itself, 
does  not  prove  that  said  car  was  unsafe,  un- 
sound, or  Improperly  loaded.  (2)  It  Is  further 
charged  In  petition  that  said  train  on  which 
plaintiff  was  Injured  was  run  at  a  rapid  and 
dangerous  rate  of  speed.  You  are  Instructed 
that  defendant  was  guilty  of  no  negligence  in 
running  said  train  at  the  rate  of  speed  dis- 
closed by  the  evidence.  (3)  Even  if  the  Jury 
should  find  and  believe,  from  the  evidence, 
that  some  portion  of  said  car  7,919,  Union 
Line,  after  the  accident,  appeared  to  be  un- 
sound or  defective,  yet  the  plaintiff  is  not  en- 
titled to  recover  herein  unless  tbevjury  be- 
lieve and  find,  from  the  preponderance  of  the 
evidence,  that  said  defects  were  known  to  de- 
fendant prior  to  said  accident,  or  by  the  exer- 
cise of  ordinary  care  upon  its  part  said  de- 
fects or  unsoundness  could  have  been  dis- 
covered, by  ordinary  inspection  upon  the  part 
of  said  defendant.  (4)  'Ordinary  care,'  as 
used  In  these  instructions,  means  such  care 
as  an  ordinarily  prudent  person  would  exer- 
cise under  the  circumstances  detailed  In  evi- 
dence. If,  therefore,  the  Jury  believe,  from 
the  evidence,  that  defendant,  through  its 
proper  servant  or  servants,  after  having  re- 
ceived said  Union  Line  car  7,919  for  the 
transportation  of  flour,  mentioned  in  evl- 
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dence,  Inspected  the  same  at  Atchison,  Kan., 
then  the  presumption  is  that  said  servant  ex- 
ercised ordinary  care  in  the  Inspection  of 
said  car,  and  did  his  duty,  and  it  devolves 
upon  plaintiff  to  show,  by  a  preponderance  of 
the  evidence,  that  said  defendant  failed  to 
exercise  ordinary  care  in  inspecting  said  car; 
and  nnless  the  jury  shall  find,  from  the  evi- 
dence, that  said  plaintiff  has  overcome  the 
presumption  aforesaid  by  the  greater  weight 
of  all  the  testimony,  It  should  find  the  issues 
herein  in  favor  of  defendant,  notwithstand- 
ing said  car  may  have  been  defective,  and 
by  reason  thereof  caused  the  injury  to  plain- 
tiff. (5)  Even  If  the  jury  should  find,  from 
the  evidence,  that  said  Union  Line  car  7,919 
was  the  first  one  on  the  train  to  leave  the 
track,  that  it  was  unsound,  and  that  It  caused 
the  wreck  and  plaintiff's  injury,  still,  unless 
the  Jury  believe,  from  the  greater  weight  of 
the  evidence,  that  defendant's  servants  failed 
to  exercise  ordinary  care  in  Inspecting  said 
car  before  the  accident,  their  verdict  should 
be  for  tbe  defendant  The  jury  are  further 
instructed,  in  this  connection,  that,  In  the 
absence  of  any  evidence  to  the  contrary,  the 
law  presumes  that  the  servants  of-  defendant 
wbo  Inspected  said  car  performed  their  duty 
properly.  (6)  The  court  instructs  the  Jury 
that  defendant  was  not  required,  under  the 
law,  upon  receipt  of  said  Union  Line  car  7,919, 
to  make  tests  to  discover  hidden  defects  in 
the  construction,  or  m  the  materials  used  m 
the  construction,  of  said  car.  (7)  If  the  Jury 
believe,  from  the  evidence,  that  there  was 
nothing  patent  upon  the  face  of  said  Union 
Line  car  7,919  Indicating  that  it  was  unsound 
and  unfit  for  use,  and  that  there  was  nothing 
to  indicate,  upon  reasonable  Inspection  of 
same  by  the  servants  of  defendant,  that  said 
car  was  unsound  and  unfit  for  the  use  it 
was  then  put  to  In  transporting  said  flour, 
then  your  verdict  must  be  for  the  defendant, 
notwithstanding  you  may  also  believe  that 
said  ear  was  unsound,  and  that  said  unsound- 
ness caused  the  wreck  which  resulted  In 
plaintiffs  injury-  (8)  The  Jury  are  further  in- 
structed that  the  defendant  was  not  bound  to 
furnish  to  plaintiff  absolutely  safe  appliances 
and  ears  with  which  to  work,  but  was  only 
required  to  use  ordinary  care  in  Inspecting 
this  and  other  foreign  ears  which  came  upon 
Its  road,  so  as  to  ascertain  whether  any 
defects  or  unsoundness  appeared  thereon 
which  were  open  to  inspection,  and  which 
could  be  ascertained  by  ordinary  inspection  of 
same.  (9)  Tou  are  further  instructed  that, 
In  considering  the  charges  of  negligence  al- 
leged against  defendant,  you  are  confined 
solely  to  said  Union  Line  car  7,919,  and 
cannot  consider  any  other  supposed  negli- 
gence which  may  have  caused  the  Injury  to 
plaintiff.  (10)  Tlje  court  instructs  the  jury 
that  defendant  was  guilty  of  no  negligence 
In  running  its  train  at  the  rate  of-  speed  at 
which  It  was  run  at  the  time  of  the  accident. 
If  the  jury  are  unable  to  determine,  from  the 
evidence,  whether  said  Union  Line  car  7,919 


caused  plaintiff's  mjury,  or  whether  it  oc- 
curred from  some  other  source,  then  It  is 
your  duty  to  return  a  verdict  for  defendant, 
as  the  burden  of  proof  herein  devolves  upon 
the  plaintiff.  Even  If  the  Jury  should  find 
and  believe,  from  the  evidence,  that  said 
Union  Line  car  7,919  was  the  first  car  which 
went  off  defendant's  track,  yet  this  does  not 
prove  that  said  car  was  unsound  or  defective, 
and  your  verdict  must  still  be  for  defend  aut, 
unless  you  further  find  and  believe,  from  the 
greater  weight  of  the  evidence,  that  said  car 
was  unsound  and  defective,  and  either  known 
to  have  been  so  by  defendant,  or  by  the  ex- 
ercise of  ordinary  care  upon  its  part  could 
have  been  known,  and,  further,  that  said  un- 
soundness of  said  car  directly  caused  plain- 
tiff's Injuries.  (11)  The  burden  of  proof  In 
this  cause  Is  upon  the  plaintiff.  Before  the 
Jury  can,  therefore,  find  for  the  plaintiff,  it 
must  believe  and  find  from  the  preponder- 
ance or  greater  weight  of  all  the  evidence- 
First,  that  the  Union  Line  car  7,919,  next  to 
defendant's  tender,  caused  plaintiff's  injuries; 
second,  that  said  car  was  defective,  unsafe, 
and  unfit  for  the  purposes  for  which  It  was 
then  used;  third,  that  said  defects  were 
known  to  defendant,  or  by  the  exercise  of 
ordinary  care  upon  Its  part  could  have  been 
ascertained  by  reasonable  Inspection  upon 
the  part  of  said  defendant.  Unless  the  jury 
find,  from  the  greater  weight  of  all  the  evi- 
dence, in  favor  of  plaintiff  upon  all  three  of 
tie  propositions  aforesaid,  the  verdict  must 
be  tn  favor  of  the  defendant.  (12)  The  jury 
are  instructed  that,  although  you  may  find 
and  believe,  from  the  evidence,  that  the  train 
upon  which  plaintiff  was  acting  as  brakeman 
was,  at  the  time  of  the  Injury,  being  run 
at  a  rapid  or  dangerous  rate  of  speed,  and  by 
reason  thereof  was  ditched  or  wrecked,  and 
the  plaintiff  injured  thereby,  yet,  under  the 
evidence  in  this  case,  your  finding  should  be 
for  the  defenda:.;.  (13)  Unless  the  Jury  be- 
lieve, from  the  preponderance  of  the  evidence, 
that  the  Union  Line  car  7,919  broke  before  it 
left  the  track,  then  your  verdict  must  be  for 
defendant,  notwithstanding  you  may  further 
believe  that  some  portion  of  said  car  was 
unsound  or  rotten." 

The  case  was  tried  In  the  circuit  court  of 
Bates  county,  upon  change  of  venue,  at  the 
June  term,  1894,  and  a  verdict  returned  for 
plaintiff  in  the  sum  of  $15,000.  Motions  for 
new  trial  and  In  arrest  were  filed  and  over- 
ruled, and  a  bill  of  exceptions  duly  filed  in 
said  cause.  The  cause  was  brought  to  this 
court  upon  a  transcript  of  the  evidence,  and 
was  originally  docketed  In  dlvfslon  No.  1  of 
this  court.  The  case  was  certified  to  the 
court  In  banc,  without  an  opinion.  The  first 
opinion  was  written  by  MAOFARLANE,  3. 
(37  S.  W.  829),  in  which  the  writer  hereof  dis- 
sented. The  defendant  filed  a  motion  for  re- 
hearing, which  was  sustained  by  the  court, 
the  cause  reargued,  and  the  last  opinion,  filed 
by  the  same  Judge,  now  stands  as  the  opinion 
of  the  court  A  motion  for  rehearing  having 
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been  again  filed  and  fully  argued,  the  cause  la 

for  review  upon  said  last  motion. 

The  Injury  occurred  west  of  Little  Blue 
station,  In  Jackson  county,  Mo.,  on  the  11th 
day  of  December,  1892.  The  plaintiff  was  a 
brakeman  upon  defendant's  freight  train,  and 
had  been  In  the  service  of  defendant  for  about 
one  year  In  such  capacity.  He  was  on  top  of 
the  train  when  the  same  was  wrecked.  They 
were  going  down  a  grade  between  Independ- 
ence and  Little  Blue,  Mo.,  when  the  injury  oc- 
curred. Some  14  cars  were  derailed  and  prac- 
tically torn  to  pieces.  The  engine  and  tender 
likewise  were  derailed,  with  the  exception  of 
the  two  small  wheel  of  the  engine.  There 
were  no  eyewitnesses  to  the  transaction,  ex- 
cept the  train  crew,  whose  testimony  will 
hereafter  be  discussed.  Practically  all  the 
testimony  offered  by  plaintiff  was  from  wit- 
nesses who  went  there  to  the  scene  of  the  ac- 
cident after  the  wreck,  and  with  the  precon- 
ceived Idea  that  the  Union  Line  car  mention- 
ed in  evidence  was  the  cause  of  the  wreck, 
and  made  their  examination  accordingly. 
Many  of  the  defendant's  witnesses  examined, 
not  only  the  Union  Line  car,  but  likewise 
the  other  cars  which  were  broken,  and  gave 
It  as  their  opinion  that  the  other  cars  were 
In  no  better  condition  before  the  accident  than 
the  Union  Line  car.  I  shall  here  undertake 
to  refer  to  the  facts  In  general,  without  quot- 
ing from  the  record,  as  the  principal  con- 
tention In  the  case  will  arise  upon  the  demur- 
rer to  the  evidence.  It  being  necessary  to 
quote  from  the  evidence  in  the  opinion  here- 
after, we  shall  not  undertake  to  do  so  In  our 
present  statement  of  the  case.  As  the  peti- 
tion charges  the  defendant  with  negligence  in 
running  the  train  at  a  rapid  and  dangerous 
rate  of  speed,  and  In  having  In  Its  train  a  rot- 
ten and  defective  car,  we  shall  take  up  the 
propositions  in  the  order  mentioned:  (1) 
Plaintiff  testified  that  the  train  was  running 
top  fast  at  the  time  of  the  accident,  and  that 
the  engineer  did  not  shut  off  the  steam,  nor 
did  the  other  brakemen  set  the  brakes  as  they 
came  down  this  grade  immediately  before  the 
accident.  The  train  was  about  two  hours 
late.  The  train  was  running  upon  passenger 
train  time,  and  the  crew  were  endeavoring  to 
make  the  side  track  and  get  out  of  the  way 
of  the  passenger  train.  The  petition  likewise 
charged  that  the  train  was  being  run  at  a 
rapid  and  dangerous  rate  of  speed,  and  the 
court,  in  its  Instructions  given  upon  the  part 
of  defendant,  Nos.  2-10  and  12,  supra,  tried 
the  case  upon  the  theory  that  the  train  was 
run  at  a  rapid  and  dangerous  rate  of  speed, 
although  It  Instructed  the  jury  that  defend- 
ant was  guilty  of  no  negligence  in  running  its 
train  as  aforesaid,  although  the  co-servant  of 
plaintiff  may  have  run  it  in  such  manner. 
(2)  The  next  charge  Is  that  defendant  was 
guilty  of  negligence  in  taking  Into  its  train 
a  rotten,  unsafe,  and  defective  car  (Union 
Line  car  7,919),  and  that,  by  reason  thereof, 
it,  in  conjunction  with  the  rapid  and  danger- 
ous rate  of  speed  aforesaid,  caused  the  wreck- 


ing of  the  train  and  plaintiff's  injury.  As 
correctly  stated  by  Judge  MACFABLAXB,  In 
his  opinion:  "The  car  in  question  was  what 
Is  known  as  a  'Union  Line'  car,  and  did  not 
belong  to  defendant  It  was  built  by  the 
United  States  Rolling-Stock  Company,  for  the 
Pennsylvania  Company,  in  December,  1886. 
was  marked  *U.  W  and  numbered  '7,919.'  It 
was  built  of  good  materials,  according  to 
proper  plans  and  specifications,  and  was 
marked  as  having  the  capacity  of  60,000 
pounds."  In  the  same  connection  the  recoro 
further  shows  that  the  capacity  of  this  car 
baa  never  been  reduced,  and  that  the  average 
life  of  said  car  was  from  15  to  20  years;  that 
on  February  7,  1891  (the  Injury  occurring  De- 
cember 11,  1892),  said  car  7,919  had  Graham 
draft  rigging  placed  on  it,  which  greatly  In- 
creased its  strength,  and,  If  any  rotten  sill 
had  been  in  said  car,  It  is  claimed  by  the  su- 
perintendent that  It  would  have  been  found 
at  that  time  and  changed;  that  It  is  not  with- 
in probability  (according  to  his  testimony) 
that  sound  timber  in  such  a  car  would  rot  in 
5%  years,  or  that  the  timber  In  this  car  was 
rotten  at  the  time  of  the  accident;  that  no 
defects  In. any  part  had  ever  been  called  to 
the  attention  of  the  company.  As  stated  by 
MACFARLANE,  J.:  "On  December  7,  1892, 
the  car  came  Into  defendant's  possession  in 
St.  Louis,  loaded  with  31,800  pounds  of  nails, 
and,  so  loaded,  was  hauled  over  Its  road  to 
Atchison,  Kan.,  where  It  was  unloaded,  and 
remained  until  December  10,  1892,  when  it 
was  loaded  with  30,000  pounds  of  flour,  to  be 
carried  to  St.  Louis.  The  car  was  inspected 
at  Atchison,  and  no  defects  were  noted  by  the 
registry  of  the  inspector."  In  the  same  con- 
nection Elder,  witness  for  plaintiff,  testified: 
"Q.  Do  you  ever  inspect  the  cars  before  you 
load  them?  A.  Not  myself;  I  always  tell  the 
teamsters  to  get  good  cars.  Q.  Some  one  un- 
der you  always  notices,  to  see  whether  or  not 
the  cars  are  defective?  A.  Yes,  sir.  Q.  Ton 
never  load  into  defective  cars?  A.  Not  If  we 
know  it  Q.  That  Is  your  purpose  In  loading 
the  cars  In  the  manner  you  described  a  min- 
ute ago?  A.  Yes,  sir."  Judge  MACFA&- 
LANE,  In  his  statement  of  facts,  then  contin- 
ued: "So  loaded,  the  car  was  carried  to 
Kansas  City,  when  it  was  again  inspected, 
and  no  defects  were  noted."  In  this  connec- 
tion Conductor  Butts  testified:  "Q.  You  do 
not  know  whether  this  car  had  been  Inspected 
or  not?  A.  Yes,  sir.  Q.  Did  you  see  it  done? 
A.  Yes,  sir.  Q.  Who  by?  A.  The  car  re- 
pairer, that  morning.  Q.  When?  A.  That 
morning.  Q.  Did  you  Bee  him  doing  It?  A. 
Yes,  sir;  I  seen  him  going  around  doing  it" 
Judge  MACPARLANE,  In  regard  to  his  facta, 
then  continued:  "On  the  11th  of  December, 
1892,  the  car  was  put  Into  a  St  Louis  train. 
The  train  consisted  of  18  loaded  care.  No. 
7,919  being  placed  next  the'englne.  Plaintiff 
was  a  brakeman  on  this  train.  While  de- 
scending a  grade  east  of  Independence,  about 
14  of  the  care  were  thrown  from  the  track, 
and  plaintiff,  who  was  on  top  of  one  of  them 
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at  the  time,  was  badly  injured.  The  court 
gave  two  Instructions  at  the  request  of  plain- 
tiff, and  all  asked  by  defendant  except  those 
In  the  nature  of  demurrers  to  the  evidence." 
The  car,  after  having  left  Kansas  City,  came 
back  over  the  same  road  It  had  previously 
traveled,  until  near  Little  Blue  station,  when 
the  wreck  occurred  as  above  stated.  No  wit- 
ness testified  that  any  defects  of  any  kind  or 
description  had  ever  been  noticed  in  the  Union 
Line  car  at  any  time  prior  to  the  accident 

The  following  physical  facts  appear  uncon- 
tradicted from  the  record:  At  least  one  of 
the  rails  was  found,  immediately  after  the 
wreck,  bent,  turned  up,  or  out  of  place. 
Three  witnesses  (two  of  whom  were  intro- 
duced by  plaintiff,— Lehei  and  Settles)  testi- 
fied as  to  the  condition  of  the  rail  aforesaid. 
Witness  Keller,  for  defendant,  says  he  no- 
ticed one  rail  out  of  place.  No  other  testi- 
mony contradicting  the  foregoing,  that  I  can 
find,  is  in  the  record.  It  likewise  appears 
from  the  testimony  that  the  tender  went  oft 
first  The  undisputed  testimony  of  Conduc- 
tor Butts  is  to  the  effect  that  a  car  going  off, 
as  the  Union  Line  car  did,  could  not  have 
pulled  the  engine  and  tender  off  the  track,  as 
the  latter  weigh  from  60  to  70  tons.  The 
uncontradicted  evidence  also  shows  that  the 
engine  and  tender  were  off  the  track,  with  the 
exception  of  the  two  small  wheels  of  the  en- 
gine. It  Is  likewise  uncontradicted  that  one 
truck  off  will  take  the  engine  off  with  it.  It 
is  likewise  testified  to  by  Conductor  Butts 
that  the  wreck  Itself  might  nave  damaged  the 
Union  Line  car,  as  shown  by  the  testimony. 
The  evidence,  without  dispute,  Is  to  the  effect 
that  the  other  cars  which  were  wrecked  were 
in  no  better  condition  than  this  Union  Line 
car.  In  fact  there  is  no  testimony  even  tend- 
ing to  contradict  the  foregoing.  The  undis- 
puted evidence  likewise  shows  that  the  link 
which  fastened  the  Union  Line  car  to  the 
tender  was  twisted  half  over  when  found  aft- 
er the  wreck.  (Lafferty's  evidence.)  It  also 
stands  without  contradiction  that  the  sills 
were  found  freshly  broken  after  the  wreck. 
There  were  six  or  eight  sills  under  the  car. 
These  sills  were  from  six  to  eight  inches  in 
diameter.  No  other  witnesses  testified  for  the 
plaintiff  upon  this  subject  The  cars,  when 
the  wreck  occurred,  went  off  upon  each  side 
of  the  track.  According  to  the  testimony  of 
Conductor  Butts  and  Engineer  Donnelly,  the 
engine  and  tender  must  have  gone  in  the 
neighborhood  of  200  yards  after  leaving  the 
track,  and  after  the  wreck  occurred.  The 
track,  at  the  place  of  the  accident  runs  north 
and  south.  The  engine  and  tender,  with  one- 
third  of  the  Union  Line  car,  went  off  on  the 
west  side  of  the  track.  The  hind  portion  of 
the  car  remaining  with  the  wreck,  having  evi- 
dently plowed  along  in  the  track  or  on  the 
ground,  must  have  broken  ^ome  of  the  sills, 
or  left  them  in  different  shape  from  the  way 
they  appeared  when  the  wreck  first  occurred. 
At  least  two  or  more  of  plaintiff's  witnesses 
say  that  the  rear  portion  was  shoved  to  one 


side.  The  other  witnesses  upon  this  subject 
paid  no  especial  attention  to  the  matter.  The 
cars  were  jammed  together,  and  the  one  next 
to  the  Union  Line  car  went  off  to  the  west. 
The  sills  were  not  as  stated  by  MACFAR- 
LANE,  J.,  broken  "squarely"  off,  but  nearly 
so.  Witness  Conway  speaks  of  a  "square 
break,"  or  "off  break,"  but  this  was  in  refer- 
ence to  the  hind  portion,  which  had  plowed 
along  on  the  ground.  The  testimony  of  plain- 
tiff's witnesses  tends  to  show  that  after  the 
wreck,  after  the  car  was  dismantled,  from 
an  examination  of  the  freshly-broken  places, 
and  by  looking  at  the  breaks  in  the  sills,  these 
witnesses  discovered  some  defects  in  the 
breaks,  the  size  of  which  are  not  shown  by 
the  testimony.  They  likewise  testify  as  to 
only  four  of  the  sills  being  defective.  The 
undisputed  evidence  tends  to  show  that  the 
two  outside  sills  were  painted  over,  and  ap- 
parently appeared  to  be  sound.  The  others 
testified  that  the  two  Inside  or  middle  sills 
were  not  painted,  and  seemed  to  be  defective, 
as  they  appeared  with  the  car  dismantled, 
and  as  disclosed  by  the  freshly-broken  places 
in  plain  view  as  the  car  then  stood.  All  the 
testimony  disclosed  the  facts,  in  respect  to 
the  last  matter,  as  just  stated.  The  testi- 
mony by  defendant's  witnesses  upon  this  sub- 
ject is  to  the  effect  that  the  sills  were  in 
sound  condition,  or  practically  so.  The  only 
eyewitness  who  testified  to  the  condition  of 
the  Union  Line  car  when  it  left  the  track  is 
Brakeman  Keller,  who  says  that  the  car  was 
whole  when  it  left  the  track,  and  that  the 
damage  was  done  after  it  left  the  track;  that 
he  saw  the  whole  car  going  down,  and  then 
undertook  to  protect  himself. 

Upon  these  physical  facts,  with  the  other 
testimony,  the  court  gave  the  instructions 
heretofore  set  out  and  the  jury  returned  a 
verdict  for  $15,000.  The  record  discloses  that 
in  his  closing  argument  counsel  for  plaintiff 
used  the  following  language:  "Gentlemen  of 
the  jury,  It  is  not  for  me  to  say  how  much, 
but  I  think  he  ought  to  have  a  liberal  judg- 
ment sad  In  my  humble  opinion  $12,000 
would  not  be  too  much."  Notwithstanding 
this  modest  suggestion,  the  jury  returned  a 
verdict  for  $15,000,  as  shown  above,  and  the 
defendant  now  complains  in  this  court:  (1) 
That  Its  demurrer  to  the  evidence  should  be 
sustained,  for  the  reason  that  plaintiff  failed 
to  make  out  a  case.  (2)  Because  the  plain- 
tiff's first  and  second  Instructions  are  errone- 
ous. (3)  Because  the  verdict  is  the  result  of 
partiality,  passion,  or  prejudice,  and  that 
such  facts  are  disclosed  by  the  record,  and 
conceded  to  be  so,  in  both  the  original  and 
last  opinion  on  file  in  this  court  (4)  Because 
the  case  was  submitted  to  the  jury  upon  mere 
matter  of  conjecture,  without  evidence  war- 
ranting a  verdict  in  favor  of  the  plaintiff. 
(5)  Because  there  Is  no  evidence  tending  to 
show  a  failure  upon  the  part  of  defendant's 
inspectors  to  exercise  ordinary  care  in  regard 
to  the  performance  of  their  duty  concerning 
the  inspection  of  said  car.   (6)  Because  there 


Digitized  by 


Google 


762 


51  SOUTHWESTERN  REPORTER. 


(Mo. 


Is  no  evidence  tending  to  show  that,  If  the 
defects  which  were  discoverable  had  been 
seen  by  the  Inspector  or  the  Jury,  tile  In- 
spector or  Inspectors  were  guilty  of  negligence 
in  permitting  the  car  to  pass,  in  the  absence 
of  any  showing  that  the  60,000-pound  car, 
constructed  as  this  was,  could  not  have  car- 
ried 30,000  pounds  of  freight  over  the  same 
road  which  it  had  traveled  a  few  days  before 
with  31,000  pounds.  (7)  It  Is  likewise  con- 
tended that  the  verdict  Is  grossly  excessive, 
and  that,  as  the  law  of  remittitur  was  In 
force  In  this  state  when  the  case  was  tried 
in  the  court  below  and  appealed  here,  the 
same  rule  of  law  should  be  applied  that  was 
m  vogue  when  the  case  was  tried  below,  and 
that  the  case  should  be  tried  upon  in  the 
court  below.  (8)  It  Is  likewise  contended 
that  when  this  court  Judicially  determines, 
as  it  has  done,  that  the  verdict  is  for  $3,000 
more  than  ample  compensation,  it  is  the  duty 
of  the  court,  by  virtue  of  its  inherent  and 
constitutional  right  to  direct  a  new  trial,  in 
order  that  the  ends  of  Justice  may  be  sub- 
served thereby. 

I  shall  endeavor  in  the  following  pages  to 
take  up  all,  or  the  principal  portion  of,  the 
foregoing  propositions,  and,  after  citing  facts 
folly  in  support  of  my  opinion,  endeavor  to 
demonstrate  that  the  majority  opinion  here 
is  unsupported  either  by  the  law  or  the  facts 
in  the  case. 

1.  "Respondent  must  stand  or  fall  In  this 
court  by  the  theory  on  which  he  tried  and 
submitted  his  case  in  the  court  below." 
Walker's  Adm'r  v.  Owens,  79  Mo.  568; 
Holmes  v.  Braidwood,  82  Mo.  C17;  Witas- 
check  v.  Glass,  46  Mo.  App.  214;  Martlnowsky 
v.  City  of  Hannibal,  35  Mo.  App.  78,  79;  Fell 
v.  Mining  Co.,  23  Mo.  App.  224;  Brooks  v. 
Yocum,  42  Mo.  App.  521. 

(a)  A  plaintiff  is  bound  by  the  allegations 
of  his  petition,  and  although  the  latter  may 
contain  unnecessary  averments,  yet  as  long 
as  the  petition  stands  unamended,  he  is  bound 
thereby.  Bruce  v.  Sims,  34  Mo.  251;  Speck 
v.  Riggin,  40  Mo.  406;  Bank  v.  Armstrong, 
62  Mo.  65;  Chapman  v.  Callahan,  66  Mo.  312; 
Donnan  r.  Publishing  Co.,  70  Mo.  175;  Kuhn 
v.  Well,  73  Mo.  215,  216;  Well  v.  Posten,  77 
Mo.  287;  Wilson  v.  Albert,  89  Mo.  546,  1  S. 
W.  209;  Bensieck  v.  Cook,  110  Mo.  182,  19 
S.  W.  642;  McManamee  v.  Railway  Co.,  135 
Mo.  447,  37  S.  W.  119.  In  the  case  of  Bruce 
v.  Sims,  supra,  the  rule  was  clearly  an- 
nounced at  an  early  date,  and  has  since  been 
followed  with  uniformity,  as  follows:  "The 
answer  of  the  defendants  averred  that  Davis 
was  at  the  time  of  the  levy  the  full  and  abso- 
lute owner  of  the  slave,  and  they  cannot  be 
permitted  to  contradict  their  own  pleading 
by  setting  up  that  the  slave  belonged  to  the 
partnership.  Their  averment  was  probably 
unnecessary,  but  having  made  It  they  must 
abide  by  it." 

(b)  The  rule  of  law  is  equally  as  well  set- 
tled in  this  state  that  where  a  party  to  a 
suit  testified  at  the  trial,  and  makes  material 


admissions  affecting  his  own  interest  he  Is 
bound  thereby.  State  v.  Curtis,  70  Mo.  595; 
State  v.  Peak,  85  Mo.  190;  Bogie  v.  Nolan,  96 
Mo.  91,  9  S.  W.  14;  State  v.  Brooks,  aft  Mo. 
137,  12  S.  W.  633;  State  v.  Bryant  lua  M«. 
32,  14  S.  W.  822;  State  v.  Turlington,  102 
Mo.  663,  15  S.  W.  141;  Payne  v.  Railway 
Co.  (Mo.  Sup.)  30  S.  W.  150;  Ephland  v.  Rail- 
way Co.  (Mo.  Sup.)  38  S.  W.  926;  Robblns  v. 
Butler,  24  111.  387.  The  plaintiff  testified  at 
the  trial  upon  this  question  as  follows:  "I 
looked  back,  the  conductor  gave  a  signal  to 
go  ahead,  and  I  looked  at  my  watch,  and 
saw  we  were  close  on  the  passenger  train 
time.  We  went  down  to  the  first  sag  going 
out  of  Elm  Park,  probably  about  for  a  mile 
or  three  quarters  from  the  hill,  and  from 
there  down  to  Little  Blue  Is  downgrade, 
around  several  curves,  and  when  we  came 
over  the  grade  I  noticed  the  engineer  did  not 
shut  off,  as  he  generally  does.  I  looked  back, 
and  saw  the  middle  brakeman  about  four 
cars  from  the  caboose,  with  his  hands  behind 
him.  He  did  not  seem  to  make  any  motion 
to  set  brakes,  and  I  did  not  set  my  brakes 
until  I  got  down,  but  I  noticed  the  train  was 
going  too  fast.  I  never  looked  to  see  wheth- 
er anybody  else  was  setting  brakes  or  not 
I  commenced  setting  brakes  when  we  turned 
the  curve.  I  looked  out  to  see  what  condi- 
tion the  drivewheels  were  in.  I  had  not  been 
on  the  road  long  enough  [from  6  to  12 
months]  to  tell  the  speed  of  the  train  by 
riding.  I  thought  we  were  running  too  fast, 
and  I  think  about  this  time  we  were  going  »n 
the  ditch."  The  plaintiff  not  only  charges 
In  his  petition  that  defendant  was  guilty  of 
negligence  in  permitting  said  train  to  run  "at 
a  rapid  and  dangerous  rate  of  speed,"  but 
likewise  testified  accordingly,  and  gave  the 
circumstances  under  which  it  was  done.  This 
court  is,  therefore,  legally  bound  to  consider 
the  ease  as  it  was  presented  below,  and  upon 
the  admitted  facts,  supra,  unless  It  can  be 
gleaned  from  the  record  that  the  foregoing 
matter  was,  at  the  instance  of  defendant 
withdrawn  from  the  Jury,  which  I  will  now 
proceed  to  consider. 

Judge  MACFARLAXE,  In  his  opinion,  dis- 
poses of  the  question  as  follows:  "(32)  De- 
fendant's counsel  insists  that,  under  this  evi- 
dence, the  accident  could  as  well  be  attrib- 
uted to  the  rapid  rate  of  speed  of  the  train, 
or  to  the  tender  first  leaving  the  track,  as 
to  the  breaking  of  the  defective  car;  that  the 
entire  evidence  Is  equally  consistent  with 
any  of  the  three  causes,  and  what  the  real 
cause  was  is  a  matter  of  mere  conjecture. 
(33)  It  may  be  stated  here  that  there  was 
no  evidence  that  the  train  was  run  at  a  neg- 
ligent rate  of  speed,  and  the  court  so  In- 
structed the  Jury."  If  It  should  turn  out, 
from  a  careful  consideration  of  the  pleadings, 
evidence,  and  instructions  given  by  the  trial 
court,  that  the  author  of  the  opinion,  herein 
concurred  In  by  the  other  Judges,  has  received 
an  erroneous  Impression  In  respect  to  the 
facts  aforesaid,  and  that  directly  the  reverse 
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of  the  foregoing  appears,  then  defendant's 
contention  is  well  supported,  and  the  Judg- 
ment should  be  reversed,  for  the  obvious  rea- 
son that  It  is  unsustained  by  any  legal  evi- 
dence, being  predicated  alone  upon  conjec- 
ture. The  court  below,  In  unmistakable  lan- 
guage, sustained  defendant's  contention, 
when  it  gave,  at  the  Instance  of  defendant, 
and  without  objection  upon  the  part  of  the 
plaintiff,  instruction  No.  2,  as  follows:  "It 
is  further  charged  In  petition  that  said  train 
on  which  plaintiff  was  injured  was  run  at  a 
rapid  and  dangerous  rate  of  speed.  You  are 
Instructed  that  defendant  was  guilty  of  no 
negligence  in  running  said  train  at  the  rate 
of  speed  disclosed  by  the  evidence."  The 
-court  instructs  the  jury  that  defendant  was 
guilty  of  no  negligence  in  running  its  train 
•at  the  rate  of  speed  at  which  it  was  run  at 
the  time  of  the  accident.  But  the  trial  court 
put  the  question  in  controversy  completely  at 
rest  in  giving,  upon  the  part  of  defendant, 
instruction  No.  12,  as  follows:  "The  jury  are 
instructed  that,  although  you  may  find  and 
believe,  from  the  evidence,  that  the  train  up- 
on which  plaintiff  was  acting  as  brakeman 
was,  at  the  time  of  the  injury,  being  run  at 
a  rapid  or  dangerous  rate  of  speed,  and  by 
reason  thereof  was  ditched  or  wrecked,  and 
the  plaintiff  injured  thereby,  yet,  under  the 
evidence  in  this  case,  your  finding  should  be 
for  the  defendant."  The  plaintiff,  as  to  the 
conductor,  engineer,  and  rest  of  his  train 
crew,  was  a  fellow  servant  Higglns  v.  Bail- 
way  Co.,  104  Mo.  418,  419,  16  8.  W.  409;  Bel- 
yea  r.  Railway  Co.,  112  Mo.  80,  20  S.  W.  480; 
Murray  v.  Railway  Co.,  98  Mo.  574,  12  8.  W. 
252;  Card  v.  Eddy,  129  Mo.  517,  28  8.  W.  979. 
The  plaintiff,  having  charged  defendant  with 
negligence  in  running  its  train  at  a  rapid  and 
dangerous  rate  of  speed,  and  having  sworn 
at  the  trial  that  the  train  was  run  too  fast, 
lhat  the  engineer  did  not  shut  off  the  steam, 
nor  the  brakeman  set  his  brake,  and  it  ap- 
pearing that  the  train  was  two  hours  late, 
And  that  they  were  trying  to  get  out  of  the 
way  of  the  passenger  train,  by  making  the 
side  track,  it  is  perfectly  manifest  that  the 
jury  might,  and  probably  would,  have  found 
against  defendant,  and  held  It  liable  for  the 
running  of  the  train  at  a  rapid  and  dangerous 
rate  of  speed,  had  not  the  court,  In  the  fore- 
going instructions,  in  the  most  explicit  lan- 
guage, told  them  that  defendant  was  not  lia- 
ble on  that  account,  even  if  the  train  were 
run  at  a  dangerous  and  rapid  rate  of  speed, 
and  thereby  caused  plaintiff's  Injuries. 
There  is  not  the  slightest  intimation  upon  the 
part  of  the  trial  court,  in  the  giving  of  said 
Instructions,  to  withdraw  from  the  jury  the 
right  of  the  latter  to  consider  whether  the 
accident  was  caused  by  the  dangerous  rate  of 
speed  with  which  the  train  was  run,  and,  if 
so  found  to  be  the  cause,— instead  of  the  Un- 
ion Line  car,— to  return  a  verdict  for  defend- 
ant 

The  defendant  still  insists  that  as  against 
plaintiff,  on  account  of  his  pleadings  and  evi- 


dence, as  well  as  the  instructions  aforesaid, 
this  court  is  compelled  to  review  the  case  up- 
on the  theory  that  the  train  was  run  at  a 
rapid  and  dangerous  rate  of  speed,  and  that 
defendant  Is  not  liable  therefor.  This  conten- 
tion. It  seems  to  me,  is  well  founded,  and  for 
that  reason  I  cannot  concur  in  that  portion 
of  Judge  MACFABLANE'S  opinion  where  it 
is  said:  "It  may  be  stated  here  that  there 
was  no  evidence  that  the  train  was  run  at  a 
negligent  rate  of  speed,  and  the  court  so  in- 
structed the  Jury."  There  was  evidence  to 
the  effect  that  the  train  was  run  at  a  rapid 
and  dangerous  rate  of  speed.  The  plaintiff 
himself  swore  to  it,  and  stated  fully  the  facts 
connected  therewith.  He  charged  in  his  peti- 
tion that  such  was  the  case,  and  the  court 
below,  in  Instruction  2,  supra,  told  the  jury 
so.  The  most  casual  examination  of  the  rec- 
ord will  disclose  that  the  court  below  did  not 
tell  the  jury  that  the  train  was  not  run  at  a 
rapid  and  dangerous  rate  of  speed,  nor  Intend 
to  do  so.  On  the  contrary,  the  court  simply 
said  that  although  the  train  may  have  been 
run  at  a  rapid  and  dangerous  rate  of  speed, 
and  thereby  caused  plaintiff's  injuries,  yet 
defendant  is  not  liable  therefor,  for  the  obvi- 
ous reason  that,  such  negligence  was  that  of 
plaintiff's  co-servants,  and  not  the  result  of 
the  violation  of  any  duty  which  defendant 
owed  the  plaintiff.  I  therefore  conclude,  for 
the  reasons  aforesaid,  that  the  opinion,  as  it 
now  stands,  Is  predicated  upon  an  erroneous 
idea  of  the  undisputed  facts  appearing  of  rec- 
ord, and  for  that  reason  a  rehearing  should 
be  granted. 

2.  Having  attempted  to  show,  In  the  fore- 
going proposition,  that  we  should  consider  the 
case  here  upon  the  theory  that  the  train  was 
run  at  a  rapid  and  dangerous  rate  of  speed, 
and  that  defendant  should  not  be  held  re- 
sponsible for  any  damages  resulting  there- 
from, I  shall  now  consider  the  evidence  ap- 
pearing of  record  for  the  purpose  of  deter- 
mining whether  the  case  was  submitted  to 
the  Jury  upon  mere  conjecture,  or  whether 
there  was  substantial  evidence  introduced  at 
the  trial  which  can  be  held  suflScient  to  sus- 
tain the  verdict  as  returned. 

(a)  The  trial  court  properly  gave  defend- 
ant's Instruction  No.  10,  which  contains  the 
following:  "If  the  jury  are  unable  to  de- 
termine, from  the  evidence,  whether  said 
Union  Line  car  7,919  caused  plaintiff's  injury, 
or  whether  it  occurred  from  some  other 
source,  then  It  is  your  duty  to  return  a  ver- 
dict for  defendant  as  the  burden  of  proof 
herein  devolves  upon  the  plaintiff."  And  this 
instruction  is  abundantly  sustained  by  the 
following  authorities:  Bail  way  Co.  T.  Scher- 
tle,  97  Pa.  St.  450;  Wintuska's  Adm'r  v.  Rail- 
way Co.  (Ky.)  20  S.  W.  820;  Duncan  Tel- 
ephone Co.  (Wis.)  58  N.  W.  75;  Orth  Rail- 
road Co.  (Minn.)  50  N.  W.  384;  O'Malley  v. 
Railway  Co.,  113  Mo.  325,  20  S.  W.  1079; 
Perkins  v.  Railway  Co.,  103  Mo.  62, 15  a  W. 
320;  Peck  v.  Railway  Co.,  31  Mo.  App.  126; 
Glick  v.  Railway  Co.,  57  Mo.  App.  105;  Moore 
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v.  Railway  Co.,  28  Mo.  App.  626  et  aeq.; 
Hughes  v.  Railway  Co.  (Ky.)  16  S.  W.  275; 
Cotton  v.  Wood,  8  C.  B.  (N.  S.)  568-571  (cited 
Thomp.  Neg.  p.  864);  Beck  v.  Allison,  56  N. 
Y.  866;  Hayes  v.  Railway  Co.,  97  N.  Y.  250; 
Baulec  v.  Railway  Co.,  59  N.  T.  366;  Megow 
v.  Railway  Co.  (Wis.)  56  N.  W.  1099.  Leav- 
ing out  of  consideration  for  the  present  the 
common-law  rule  with  respect  to  fellow  serv- 
ants, and  assuming  that.  If  plaintiff  was  In- 
jured by  the  negligence  of  the  train  crew  in 
running  the  train  at  a  rapid  and  dangerous 
rate  of  speed,  he  would  be  entitled  to  re- 
cover, this  cannot  change  the  result  in  as- 
certaining the  real  cause  of  the  accident;  for, 
if  the  rapid  and  dangerous  rate  of  speed  with 
which  the  train  was  run  was  the  direct  and 
proximate  cause  of  plaintiff's  Injury,  it  should 
be  considered,  in  arriving  at  the  real  truth,  to 
the  same  extent  as  though  the  plaintiff  were 
entitled  to  recover  upon  such  showing. 

The  case,  then,  stands  in  this  court  with 
the  charges  of  negligence  separately  stated  as 
follows:  (1)  Plaintiff  in  his  petition  charges 
that  defendant  negligently  permitted  its  train 
of  cars,  upon  which  he  was  brakeman,  to  be 
run  at  a  rapid  and  dangerous  rate  of  speed, 
and  thereby  derailed  the  train,  and  caused 
the  injuries  complained  of.  Had  a  verdict 
been  rendered  for  plaintiff  upon  this  propo- 
sition, leaving  out  of  consideration  the  rule 
In  regard  to  negligence  of  co-servants,  could 
It  be  sustained  by  the  record  in  the  cause? 
I  affirm,  without  hesitation,  that  the  plaintiff, 
upon  the  undisputed  facts  in  respect  to  the 
foregoing  matter,  would  have  plain  sailing  in 
this  court.  As  heretofore  shown,  we  are 
bound  by  the  allegations  of  the  petition  to 
the  effect  that  the  train  was  negligently  run 
at  a  rapid  and  dangerous  rate  of  speed,  and 
this  caused  plaintiff's  injuries.  (2)  The  train 
was  two  hours  late,  and  running  closely  on 
passenger  train  time.  The  crew  were  en- 
deavoring to  make  a  side  track  at  Little  Blue, 
to  get  out  of  the  way  of  the  passenger  train. 
Here,  then,  was  a  motive  for  fast  running. 
(3)  Plaintiff  testified:  "I  looked  at  my  watch, 
and  saw  wc  were  close  on  the  passenger  train 
time.  We  went  down  to  the  first  sag  going 
out  of  Elm  Park,  probably  about  for  a  mile 
or  three  quarters  from  the  hill,  and  from 
there  down  to  Little  Blue  It  Is  downgrade, 
around  several  curves,  and  when  we  came 
over  the  grade  I  noticed  the  engineer  did  not 
shut  off,  as  he  generally  does.  I  looked  back, 
and  saw  the  middle  brakeman  about  four 
cars  from  the  caboose,  with  his  hands  behind 
him.  He  did  not  seem  to  make  any  motion 
to  set  brakes,  and  I  did  not  set  any  brakes 
until  I  got  down,  but  I  noticed  the  train  was 
going  too  fast  •  •  *  I  thought  we  were 
running  too  fast,  and  think  about  that  time 
we  were  going  In  the  ditch."  We  have,  in 
this  connection,  the  plaintiff  watching  the 
conductor  to  see  whether  they  should  go 
ahead.  The  engineer  failed  to  shut  off  steam 
as  he  usually  did.  The  middle  brakeman  was 
standing  there  with  his  hands  behind  him, 


without  making  any  motion  to  set  the  brakes. 
The  plaintiff  saw  these  things  with  his  own 
eyes,  and  then  says  the  train  was  running  too 
fast.  (4)  Engineer  Donnelly  testified:  "Q. 
Did  you  know  where  the  engine  stopped?  A 
Yes,  sir.  Q.  State  to  the  jury,  starting  with 
that  as  a  point,  how  far  it  was  to  where  the 
first  car  went  off  the  track,  and  struck  the 
tie.  A  I  could  not  state  correctly;  I  should 
judge  250  or  300  yards.  Q.  From  where  yon 
stopped  the  engine  to  where  the  cars  went 
off?  A.  Yes,  sir."  Condnctor  Butts  testified: 
"Q.  How  much  of  a  grade  is  it?  A.  Well,  It 
is  a  pretty  good  grade;  It  takes  a  70-ton  en- 
gine, to  pull  16  or  17  cars  up;  18  is  a  heavy 
load."  The  same  witness  likewise  swore  that 
a  car,  jumping  the  track,  could  not  have  car- 
ried with  it  the  engine.  He  likewise  gives  it 
as  his  opinion  that  the  Union  Line  car  might 
have  been  crushed  by  the  wreck  Itself.  Wit- 
ness Scow  testified  that  he  thought  It  was  600 
or  800  feet  from  where  the  engine  stood  to 
where  the  first  car  went  off.  The  foregoing, 
with  much  other  testimony,  tended  to  show 
that  the  train  was  traveling  at  a  very  rapid 
rate  of  speed.  (5)  Engineer  Donneily  must 
have  had  in  mind  the  rapidity  with  which  the 
engine  and  the  train  were  run,  without  shut- 
ting off  steam  or  setting  the  brakes,  when 
he  testified  as  follows:  "Q.  You  did  not  make 
any  examination  of  the  car  next  the  engine, 
and  the  others,  to  see  what  caused  the  wreck? 
A.  No,  sir;  I  did  not  know  but  that  there 
would  be  some  censure  attached  to  me.  Q. 
What  did  you  suppose  they  would  censure 
you  about?  A.  I  did  not  know;  when  yon 
are  working  for  a  railroad  company,  there  is 
a  great  many  things  spring  up;  every  man 
Is  supposed  to  look  out  for  himself."  (6) 
The  undisputed  evidence  of  the  following  wit- 
nesses shows  that  every  wheel  of  the  engine 
and  tender  were  off  the  track,  except  the  two 
small  wheels  of  the  engine:  Patrick,  Ash- 
craft,  Conway,  Settles,  Lafferty,  Scow,  Don- 
nelly, Welsh,  and  Downey.  Judge  MAO 
FARLANE,  in  his  opinion,  says,  "Two 
wheels  of  the  engine  were  off  the  track." 
when  the  uncontradicted  evidence  supra 
shows  that  they  were  all  off,  except  the  two 
small  wheels  of  the  engine.  (7)  It  Is  cor- 
rectly conceded  In  the  opinion  that,  when  the 
Union  Line  car  broke,  one-third  of  same  re- 
mained attached  to  the  engine,  and  the  link 
fastening  same  was  twisted.  (8)  Witness 
Hesler  says  that  the  first  car  which  he  ob- 
served going  down  was  the  Union  Line  car. 
This,  of  course,  would  be  true,  If  the  tender 
went  off  first.  (9)  Fireman  Rast  testified  as 
follows:  "Q.  What  was  the  first  thing  yon 
observed  on  that  occasion?  A  Well,  the  first 
thing  that  I  observed  was  that  the  tender 
was  off  the  track,  and  I  started  to  get  off. 
Everything  stopped,  and  I  saw  the  cars  piled 
up  behind  us."  (10)  The  foregoing  testimony 
is  corroborated  by  that  of  Engineer  Donnelly, 
who  testified:  "A.  This  crash  happened  be- 
fore the  engine  left  the  track.  My  attention 
was  called  when  the  fireman  hallooed,  "We're 
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off  the  track.'  I  Jumped  off  my  seat,  prepar- 
atory to  reverse  the  engine.  I  did  not  hardly 
get  the  engine  reversed  before  she  stopped. 
She  had  four  pair  of  drive  wheels  off."  This 
witness  further  testified:  "Q.  You  do  not 
tell  the  jury  that  the  engine  ran  200  yards  off 
the  track,  after  It  left  the  track?  A.  No;  not 
all  off,  but  part  off,  and  part  off  will  help  the 
engine  getting  off.  Just  one  truck  off  will  be 
the  means  of  throwing  the  rest  of  the  engine 
off."  (11)  But  the  testimony  of  witness  Kel- 
ler, who  was  on  top  of  the  train,  where  he 
could  and  did  view  the  wreck,  Is  uncontra- 
dicted by  a  single  witness.  His  evidence  la 
as  follows:  "Q.  Do  you  know  whether  the 
damage  which  was  done  to  the  car  was  caus- 
ed by  Its  leaving  the  track,  or  whether  It 
was  broken  before  it  left  the  track?  A.  The 
damage  was  caused  after  It  left  the  track. 
The  car  was  whole  when  It  left  the  track." 
This  testimony  stands  undisputed  by  a  sin- 
gle witness  or  circumstance,  and  completely 
demonstrates  to  my  mind  that  he  and  the  fire- 
man are  both  correct,  and  that,  when  the 
tender  went  off,  it  carried  with  it  the  Union 
Line  car.  (12)  The  Union  Line  car  was  built 
of  first-class  material.  It  was  built  new  In 
1886.  It  was  greatly  strengthened  by  the 
Graham  draft  rigging  on  February  7,  1891, 
while  the  accident  occurred  December  11, 
1892.  Supt.  Potter  testifies  that  in  his  opin- 
ion the  car  was  sound  In  December,  1892. 
Its  average  life  was  15  to  20  years.  Its  ca- 
pacity was  60.000  pounds.  It  was  presumably 
inspected,  and  received  by  defendant,  con- 
taining 31,800  pounds  of  nails,  about  one 
week  before  the  accident,  at  St  Louis, 
and  hauled  over  same  road  where  accident 
occurred,  to  Atchison,  Kan.  It  remained 
there  a  few  days,  and  Elder,  the  owner  of  the 
flour,  directed  his  teamster  to  get  good  cars; 
and,  presumably,  at  least,  the  Union  Line  car 
was  selected  by  the  teamster  as  a  sound  one. 
Defendant's  Inspector  at  Atchison  inspected 
this  car,  and,  as  the  Jury  were  Instructed,  pre- 
sumably did  his  duty.  It  was  put  in  defend- 
ant's train,  and  carried  to  Kansas  City,  where 
It  likewise  was  Inspected,  and  presumably 
In  a  proper  manner,  as  Instructed  by  the 
court.  Conductor  Butts  saw  the  car  inspected 
at  Kansas  City  the  morning  of  the  accident 
No  defects  of  any  kind  or  description  were 
observed  in  regard  to  said  car  before  the 
wreck.  The  Inspector  at  Kansas  City  testified 
that  they  usually  spend  as  much  as  25  min- 
utes inspecting  foreign  cars  (like  this).  The 
train  then,  containing  this  apparently  sound 
car,  started  from  Kansas  City,  on  said  morn- 
ing of  the  11th  of  December,  1892,  and  had 
traveled  over  the  worst  portion  of  the  same 
road,  when  the  accident  occurred.  It  only 
had  30,000  pounds  of  flour  at  the  time,  while 
its  carrying  capacity  was  60,000  pounds.  It 
had  Just  gone  over  the  same  road,  a  few 
days  before,  with  31,800  pounds  of  nails,  in 
apparently  the  same  condition.  (13)  The  un- 
disputed evidence  shows  that  none  of  the 
other  cars  which  left  the  track  were  any  bet- 


ter than  the  Union  Line  car.  Wilson,  Dun- 
nigan,  Scow,  and  Welsh  were  the  only  wit- 
nesses who  testified  upon  the  subject,  and 
they  all  say  the  Union  Line  car  was  as  sound 
as  either  of  the  others.  (14)  The  uncontra- 
dicted testimony  of  Lehei,  Keller,  and  Settles 
shows  that  at  least  one  of  the  rails  was  bent, 
broken,  or  out  of  place.  (15)  None  of  the 
witnesses  put  the  rate  of  speed  at  which  this 
heavily  loaded  train  was  run  down  the  grade, 
around  the  curves,  at  less  than  20  miles  per 
hour.  No  witness  testified  that  a  train,  on 
such  a  grade,  over  and  around  such  curves, 
and  running  with  18  heavily  loaded  cars  (as 
this  one  was),  could  have  traveled  In  safety 
at  even  20  miles  per  hour. 

With  all  the  foregoing  testimony,  taken  In 
connection  with  the  physical  facts,  could  any 
court  in  Christendom  say,  aside  from  plain- 
tiffs allegations  in  the  petition  that  the  train 
was  run  at  a  rapid  and  dangerous  rate  of 
speed,  that  plaintiff  had  not  made  out  a  clear 
case  tending  to  show  that  the  train  was  run 
at  a  rapid  rate  of  speed,  and  by  reason  there- 
of Jumped  the  track,  and  caused  plaintiff's 
injury?  Aside  from  the  positive  testimony 
of  plaintiff  that  the  train  was  running  "too 
fast";  that  "he  noticed  the  engineer  did  not 
shut  off,"  as  he  usually  did;  that  he  looked 
back,  and  saw  the  middle  brakeman  with  his 
hands  behind  him,  and  making  no  effort  to 
set  brakes,— we  have  the  undisputed  evidence 
that  the  train  was  about  two  hours  late,  and 
In  the  way  of  the  passenger  train;  that  the 
crew  were  attempting  to  make  a  side  track  at 
Little  Blue  to  get  out  of  the  way  of  the  pas- 
senger train.  This  disclosed  the  motive  for 
running  fast.  The  statement  of  the  engi- 
neer, that  "I  did  not  know  but  that  there 
would  be  some  censure  to  me,"  indicates  that 
he  knew  he  had  been  traveling  too  rapidly. 
His  evidence,  heretofore  set  out  in  which  he 
says  his  engine  ran  200  to  300  yards  after  the 
first  car  left  the  track,  Is  a  clear  admission 
that  he  must  have  been  traveling  at  a  rapid 
and  dangerous  rate  of  speed.  How,  then, 
did  the  engine  and  tender  get  off  the  track, 
unless  from  the  rapid  rate  of  speed,  with 
the  heavy  load,  around  those  curves,  and 
down  such  a  grade?  Only  about  one-third 
of  the  shell  of  the  Union  Line  car,  without 
any  of  its  load,  remained  attached  to,  and 
went  with,  the  engine  and  tender.  The  con- 
ductor swears  the  Union  Line  car  could  not 
have  gone  off  and  carried  the  engine  and 
tender  with  it.  The  fireman  says  that  the 
first  thing  he  observed  was  that  the  tender 
was  off.  He  then  hallooed  to  the  engineer, 
"We're  off  the  track."  The  positive  testi- 
mony of  the  eyewitness  Keller  Is  to  the  ef- 
fect that  the  Union  Line  car  was  whole  when 
it  left  the  track,  and  that  the  damage  was 
done  after  It  left  the  track.  With  the  fore- 
going array  of  physical  facts  and  testimony 
upon  the  subject,  does  it  not  conclusively  ap- 
pear that  the  train  was  wrecked  alone  by  the 
rapid  and  dangerous  rate  of  speed  at  which 
it  was  run?    If  this  is  not  conclusively  true, 


Digitized  by 


Google 


766 


51  SOUTHWESTERN  REPORTER. 


upon  what  theory  can  7011  account  for  the 
engine  and  tender  being  off  the  track?  If 
the  wreck  occurred  as  claimed  by  plaintiff, 
then  there  was  nothing  but  the  one-third  of 
the  shell  portion  of  the  Union  Line  car  at- 
tached to  the  engine  and  tender.  How,  then; 
could  the  latter  get  off?  I  apprehend  that 
any  careful  searcher  after  the  truth  cannot 
escape  the  foregoing  conclusion.  When  the 
physical  facta,  as  in  this  case,  stand  out  In 
bold  relief,  undisputed,  we  have  no  right  to 
disregard  the  same,  and,  in  lieu  thereof,  sus- 
tain a  verdict  at  war  with  such  physical 
facts.  Kelsay  v.  Railway  Co.,  128  Mo.  362, 
30  S.  W.  389;  Hayden  v.  Railway  Co.,  124 
Mo.  568,  28  S.  W.  74;  Lane  v.  Railway  Co., 
132  Mo.  4,  33  S.  W.  645,  1128;  Huggart  T. 
Railway  Co.,  134  Mo.  680,  36  S.  W.  220;  Nu- 
gent v.  Milling  Co.,  131  Mo.  258,  33  S.  W. 
428;  Payne  v.  Railway  Co.  (Mo.  Sup.)  38  8. 
W.  808.  The  record,  therefore,  showing,  as 
It  does,  upon  its  face,  affirmatively,  that  the' 
injury  complained  of,  is  the  result  of  the 
negligent  and  rapid  rate  of  speed  with  which 
the  train  was  run,  and  was  occasioned  In  no 
other  way,  the  plaintiff,  upon  whom  the  bur- 
den of  proof  rests,  has  completely  failed  to 
make  out  a  prima  facie  case.  A  rehearing 
should  be  granted,  and.  In  my  opinion,  the 
judgment  reversed,  and  judgment  entered 
here  for  defendant. 

8.  The  second  charge  of  negligence  alleged 
in  the  petition  Is  In  respect  to  a  failure  upon 
the  part  of  defendant  to  properly  inspect  the 
Union  Line  car,  and  in  taking  same  into  its 
train  when  it  was  rotten,  defective,  and  un- 
fit for  use.  Aa  heretofore  shown,  this  charge 
Is  somewhat  blended  with  the  one  charging 
that  the  train  waa  run  at  a  rapid  and  dan- 
gerous rate  of  speed.  It  is  alleged  that  both 
produced  the  injury  complained  of.  I  have 
endeavored  to  show,  by  the  preceding  por- 
tions of  this  opinion,  that  the  real  cause  of 
the  Injury  was  the  rapid  and  dangerous  rate 
of  speed  with  which  the  train  was  run.  I 
shall  now  take  up  the  remaining  proposition, 
for  the  purpose  of  determining  whether  there 
Is  any  evidence  upon  which  the  jury  could 
find  that  defendant  was  guilty  of  negligence 
in  falling  to  Inspect  the  car.  In  this  connec- 
tion, however,  it  is  proper  to  observe  that  the 
court  below,  without  objection  upon  the  part 
of  plaintiff,  gave,  at  the  instance  of  defend- 
ant, instruction  No.  13,  which  reads  as  fol- 
lows: "Unless  the  jury  believe,  from  the 
preponderance  of  the  evidence,  that  the 
Union  Line  car  7,919  broke  before  It  left  the 
track,  then  your  verdict  must  be  for  the  de- 
fendant, notwithstanding  you  may  further  be- 
lieve that  some  portion  of  said  car  was  un- 
sound or  rotten."  The  court  likewise,  among 
other  things,  In  Instruction  No.  10,  upon  the 
part  of  defendant,  given  without  objection, 
correctly  stated  the  law  as  follows:  "Even 
if  the  jury  should  find  and  believe,  from  the 
evidence,  that  said  Union  Line  car  7,919  was 
the  first  car  which  went  off  defendant's  track, 
yet  this  does  not  prove  that  said  car  was 


unsound  or  defective."  It  will  thus  be  seen 
that  the  issues,  as  to  the  present  charge  of 
negligence,  are,  as  against  this  plaintiff,  con- 
fined to  a  narrow,  limit.  It  la  unnecessary 
to  again  repeat  the  testimony  set  out  In  the 
last  proposition  aa  to  the  condition  of  the 
Union  Line  car  before  the  wreck.  Suffice  tt 
to  say  that  it  was  built  in  1886;  that  its  aver- 
age life  was  15  or  20  years;  that  it  waa  made 
of  first-class  materials;  that  It  waa  properly 
Inspected  before  It  waa  received;  that  Its 
carrying  capacity  was  60,000  pounds;  and 
that  in  February,  1891,— the  injury  having  oc- 
curred in  December,  1892,— this  car  was 
greatly  strengthened  by  the  Graham  draft 
rigging,  which  was  placed  upon  it.  The 
superintendent— an  expert  railroad  man- 
gives  it  as  his  opinion  that  it  is  not  within 
probability,  with  such  sound  timber  in  a  car 
of  this  description,  that  it  would  rot  in  6V4 
years,  and  also  states  that,  in  his  opinion,  the 
timber  was  not  rotten  at  the  time  of  the  ac- 
cident Said  car  waa  loaded  with  31,800 
pounds  of  nails,  presumably  Inspected  by  the 
person  who  loaded  It  The  defendant  rail- 
way company,  which  received  it  tor  transpor- 
tation at  St  Louis,  presumably  Inspected  it 
before  It  came  over  the  road  where  the  wreck 
occurred.  The  teamster  of  Mr.  Elder,  who 
was  shipping  the  flour,  presumably  inspected 
the  car,  and  selected  it  because  it  appeared 
to  be  sound.  Defendant's  inspector  at  Atchi- 
son likewise  Inspected  said  car;  it  was  like- 
wise inspected  at  Kansas  City  before  it  went 
into  the  train,  and  foand  to  be  in  good  con- 
dition; and  Conductor  Butts  saw  the  car  in- 
spected. It  is  conceded  that  do  one  ever 
aaw  any  defect  of  any  kind  or  description  in 
this  car,  prior  to  the  accident  All  the  testi- 
mony of  defendant  goes  to  show  the  car  was 
sound.  It  only  had  30,000  pounds  of  flour 
at  the  time  of  the  accident  and  had  traveled 
over  the  same  road  which  it  had  gone  over, 
less  than  a  week  before,  with  31,800  pounds 
of  nails.  It  likewise  had  traveled  back  from 
Atchison,  over  the  worst  portion  of  the  road, 
and  done  those  grades  and  around  the  curves 
between  Independence  and  Little  Blue,  be- 
fore the  train  was  wrecked.  Immediately 
after  the  accident  as  heretofore  shown,  one 
of  the  rails  was  found  to  be  broken.  The 
first  thing  which  any  of  the  trainmen  observ- 
ed in  regard  to  the  wreck  was  that  the  fire- 
man noticed  the  tender  off  the  track.  The 
engineer  testified  that  the  fireman  hallooed 
to  him,  "We're  off  the  track."  The  conduct- 
or swears  that  the  Union  Line  car  could  not 
have  carried  the  engine  and  tender  off  the 
track.  The  engineer  swears  that,  with  one 
truck  off,  it  will  carry  with  it  the  balance  of 
the  engine  and  tender.  The  undisputable  evi- 
dence shows  that  none  of  the  other  can  were 
in  any  better  condition  than  the  Union  Line 
car.  No  witness  puts  the  speed  of  the  train 
at  less  than  20  miles  per  hour,  and,  if  the 
Union  Line  car  had  broken  down,  aa  claimed 
by  plaintiff,  It  could  not  have  possibly  drop- 
ped where  It  was  found  by  the  witnesses  aft- 
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er  the  wreck.  This  was  a  physical  Impossi- 
bility, as  the  speed  aforesaid  would  have  car- 
ried It  quite  a  distance,  and  necessarily  have 
left  the  sills  and  other  timber  of  the  car 
dragging  along  m  a  dilapidated  condition. 
The  undisputed  evidence  likewise  discloses 
that  one-third  of  the  shell  of  the  car  remain- 
ed attached  to  the  engine  and  tender,  and 
were  all  found  on  the  west  side  of  the  track. 
The  sills  were  six  or  eight  Inches  in  diameter, 
and  from  six  to  eight  in  number.  They  ap- 
peared to  be  freshly  broken  after  the  wreck. 
Witness  Hessler  says  that  the  first  car  which 
be  saw  go  down  was  the  Union  Line  car. 
This  was  perfectly  consistent  with  the  testi- 
mony of  the  fireman  and  defendant's  evi- 
dence, upon  the  obvious  theory  that,  if  the 
engine  and  tender  went  off  first,  this  car, 
which  was  next  to  them,  necessarily  had  to 
leave  the  track  before  either  of  the  othera 
In  this  connection,  however,  the  positive  tes- 
timony of  Keller,  who  was  on  top  of  the 
train,  and  saw  the  whole  performance,  is  to 
the  effect  that  said  Union  Line  car  was  whole 
when  it  left  the  track,  and  the  damage  was 
done  to  it  after  it  left  the  track. 

With  this  undisputed  testimony,  and  the 
conceded  physical  facts,  what  does  the  plain- 
tiff offer  in  this  court  in  the  shape  of  testi- 
mony to  overcome  the  overwhelming  array 
of  facts  against  this  contention?  No  one  pre- 
tends to  have  seen  the  Union  Line  car  break 
down  before  It  left  the  track.  No  one  saw 
any  portion  of  it  break.  On  the  other  band, 
Keller  swears  positively  that  it  was  whole 
when  it  left  the  track,  and  that  the  damage 
was  done  to  it  afterwards.  This  is  fully  cor- 
roborated by  the  history  of  the  car,  by  the 
inspections  theretofore  made,  and  by  the  fact 
that  it  had  just  gone  over  the  same  track  a 
few  days  before,  with  a  larger  load,  when  its 
carrying  capacity  was  60,000  pounds,  and  it 
only  had  on  30,000  pounds  at  the  time  of  the 
accident  But  in  the  majority  opinion  it  Is 
suggested,  as. the  rear  portion  of  this  car 
was  found  oh  the  track,  therefore  it  must 
have  dropped  down.  It  strikes  me  as  being 
unreasonable  to  say  that  the  testimony  of 
any  witness  discloses  when  and  where  the 
rear  portion  of  this  Union  Line  car  first  struck 
the  track.  Witnesses  Conway  and  Lafferty, 
for  plaintiff,  both  testified  that  the  forward 
end  of  the  rear  portion  of  the  car  was  across 
the  track,  and  not  lying  on  the  track.  But, 
conceding  that  plaintiff  had  some  testimony 
to  the  effect  that  the  rear  portion  was  found 
on  the  track,  other  cars  were  likewise  found 
in  the  same  condition;  for  It  is  manifest  that 
the  plaintiff  himself  was  taken  out  from  un- 
der a  portion  of  one  of  the  other  cars,  close 
to  the  track.  As  heretofore  suggested,  how- 
ever, if  the  train  was  only  traveling  20  miles 
per  hour,  and  this  car  broke  in  two,  and  two- 
thirds,  with  the  load,  fell  upon  the  track,  can 
any  one,  in  the  face  of  these  physical  facts, 
say  that  it  stopped  suddenly,  and  occupied  the 
same  position,  when  found  after  the  wreck, 
that  it  did  when  the  wreck  first  occurred? 


No  one  pretends  to  swear  that  such  a  state 
of  facts  did  exist  As  this  court,  of  late, 
holds  that  the  physical  facts  will  overcome 
oral  testimony  to  the  contrary,  bow  much 
stronger  should  the  rule  obtain  In  the  present 
case?  Here  there  was  no  oral  tesltmony  in 
support  of  plaintiff's  theory,  while  Keller  (an 
eyewitness  to  the  transaction)  swears  direct- 
ly the  opposite.  The  physical  facts  support 
Keller,  to  the  extent  at  least  of  saying  that 
where  the  witnesses,  after  the  wreck,  found 
this  car  was  no  evidence  of  where  and  how  it 
fell,  nor  of  the  condition  of  the  sills  at  the 
time  they  broke.  Even  if  the  sills  of  the  rear 
portion  had  been  broken  squarely  off,  they 
would  not  necessarily  have  appeared  in  that 
condition  after  the  wreck,  when  this  portion 
of  the  car  bad  confessedly,  from  the  very 
necessity  of  the  case,  plowed  along  on  the 
ground  some  distance,  on  account  of  the  mo- 
mentum of  the  train.  It  therefore  seems  plain 
that  on  this  proposition  the  plaintiff's  theory, 
as  well  as  that  of  this  court  Is  too  untenable 
for  serious  consideration.  But  while  the  jury 
have  a  right  to  draw  inferences  from  the 
facts  proven,  yet  where  the  facts  are  con- 
ceded and  known,  this  court  has  the  right, 
and  it  is  its  duty,  to  apply  the  law  thereto, 
and  govern  itself  accordingly.  Assuming, 
therefore,  that  the  rear  portion  of  the  Union 
Line  car  was  found  on  the  track,  with  its 
sills  broken  squarely  off,  does  this  prove,  or 
tend  to  prove,  that  It  broke  before  it  left  the 
track?  If  so,  the  argument  would  apply  to 
each  of  the  other  cars;  for  there  is  no  evi- 
dence tending  to  show  that  they  were  in  dif- 
ferent condition.  The  undisputed  evidence 
shows  that  the  cars  went  off  on  both  sides; 
and  would  it  not  be  mere  conjecture  for  the 
jury  to  say  that  upon  the  testimony  of  wit- 
nesses who  viewed  the  track,  after  it  had  oc- 
curred, because  they  described  a  portion  of 
the  car,  found  on  or  near  the  track,  at  a 
place  where  it  finally  stopped,  therefore  the 
car  must  have  broken  down,  in  the  face  of 
the  physical  facts  aforesaid,  and  the  positive 
testimony  of  Keller?  What  conjecture  could 
be  drawn  from  any  evidence  which  author- 
ized this  conclusion?  In  other  words,  sup- 
pose it  to  be  conceded  in  this  court  that  this 
portion  of  the  car  was  found  with  its  sills 
squarely  off  after  the  wreck,  and  nothing 
said  about  the  other  cars,  nor  about  the  force 
which  was  used  in  breaking  this  and  the  other 
cars;  would  it  not  be  mere  conjecture  to  as- 
sume that  this  car  broke  down,  because  of 
its  defective  condition,  on  the  track,  and  caus- 
ed the  injury?  In  other  words,  this  would 
simply  be  assuming  the  very  fact  in  issue, 
and  assuming  that  which  was  shown  not  te 
be  true  by  the  positive  testimony  of  Keller. 

Again,  It  Is  likewise  contended  that,  after 
the  wreck,  defects  were  shown  in  the  sills 
of  this  car,  and  that,  therefore,  the  jury  had 
the  right  to  draw  the  Inference  that  the  car 
broke  down,  before  it  left  the  track,  on  ac- 
count of  such  defects.  Assuming  that  such 
an  Inference  could  properly  be  drawn,  yet  can 
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a  single  defect  disclosed  by  any  witness  be 
pointed  out,  designating  Its  dimensions  and 
size,  and  the  effect  it  would  have  upon  the 
sills  of  the  car?  On  the  other  hand,  If  these 
defects  were  such  as  to  render  the  car  unfit 
for  use,  why  did  they  not  give  way  when  the 
8am  e  car,  with  a  larger  load,  had  gone  over 
the  same  track  a  few  days  before?  Again, 
why  did  they  not  give  way  when  the  same 
car  had  come  back  from  Atchison,  down  these 
grades  and  around  the  curves  between  Inde- 
pendence and  Little  Blue,  before  the  acci- 
dent occurred?  This,  It  strikes  me,  is  suffi- 
cient answer  to  the  Inference  attempted  to 
be  drawn  to  support  the  verdict   But  to  over- 
come It  entirely  we  only  have  to  refer  to  the 
positive  and  undented  testimony  of  the  wit- 
ness Keller,  who  saw  the  car  go  off,  and 
says  It  was  whole  when  It  left  the  track. 
To  this  same  proposition  let  us  apply,  also, 
the  testimony  of  the  flremau  that  the  tender 
went  off  first,  and,  as  said  by  the  engineer, 
this  would  necessarily  carry  the  others  with 
It  Again,  to  overcome  this  same  Inference, 
I  have  shown  that  the  most  reasonable  hy- 
pothesis Is  that  the  rate  of  speed  caused  the 
wrecking  of  the  train;  otherwise,  the  engine 
and  tender  could  not  and  would  not  have  left 
the  track.   This  Is  the  testimony  which  this 
court  has  placed  itself  upon  record  as  saying 
authorized  the  jury  to  infer,  in  the  face  of 
the  overwhelming  and  undisputed  testimony 
and  physical  facts  to  the  contrary,  that  the 
car  broke  before  leaving  the  track.   As  the 
burden  of  proof  devolved  upon  plaintiff,  and 
as  he  was  required  to  show  that  this  car 
broke  down  before  It  left  the  track,  and  that 
it  was  unsafe  and  unfit  for  use,  I  cannot 
yield  assent  to  the  opinion  which  sanctions  a 
verdict  of  the  character  returned  for.   In  my 
opinion,  it  does  not  attain  the  dignity  of  re- 
spectable conjecture.  In  concluding  this  prop- 
osition, after  a  careful  perusal  of  the  testi- 
mony, as  well  as  the  briefs  of  counsel,  we  as- 
sert that  leaving  out  the  whole  of  defend- 
ant's testimony  upon  this  branch  of  the  case, 
the  plaintiff  has  signally  failed  to  produce 
any  substantial  testimony,  and  the  Jury  has 
simply  returned  a  verdict  predicated  purely 
upon  conjecture.    With  the  physical  facts, 
with  the  history  of  the  car,  and  with  the  pos- 
itive testimony  contradicting  plaintiff's  theory 
in  respect  to  the  foregoing  matter,  I  am  at  a 
toss  to  understand  how  any  Judicial  mind  can 
sustain  the  verdict  found,  upon  the  facts  dis- 
closed by  this  record.   I  therefore  conclude, 
not  only  that  the  wreck  was  caused  by  the 
rapid  and  dangerous  rate  of  speed  with  which 
the  train  was  run,  as  shown  in  the  preced- 
ing proposition,  but  likewise  conclude  that  the 
overwhelming  and  uncontradicted  testimony 
shows  that  the  Union  Line  car  did  not  break 
down  before  it  left  the  track,  nor  produce  the 
injury  complained  of. 

(a)  From  these  facts  and  circumstances,  de- 
tailed in  the  preceding  proposition,  I  Insist: 
(1)  The  record  shows  beyond  any  reasonable 
doubt  that  the  wreck  occurred  In  consequence 


of  the  rapid  and  dangerous  rate  of  speed  with 
which  the  train  was  run  at  the  time  and 
place  and  under  the  conditions  mentioned  In 
the  evidence.  (2)  And,  if  the  engine  and 
tender  could  have  broken  the  rail  as  it  went 
over,  and  thereby  have  caused  the  tender  to 
jump  the  track,  as  testified  to  by  the  fireman, 
as  the  Union  Line  car  was  next  to  it  It 
necessarily  would  have  been  the  first  car 
to  have  left  the  track,  as  testified  to  by  wit- 
ness Hessler.  (3)  If  you  leave  out  of  consid- 
eration the  fact  that  the  Union  Line  car 
left  the  track  first,  whether  broken  or  other- 
wise, the  plaintiff  could,  in  this  court,  have 
taken  up  either  of  the  other  cars,  which  were 
in  no  better  condition  than  the  Union  Line 
car,  and  have  presented  the  same  case,  as 
against  defendant  predicated  upon  conjec- 
ture, as  he  now  presents  In  reference  to  said 
Union  Line  car.  As,  under  the  Instructions 
aforesaid,  he  was  required  to  prove,  not  only 
that  it  left  the  track  first  but  broke  before 
it  left  the  track,  he  could  Just  as  well  at- 
tribute the  accident  to  either  of  the  other 
cars,  under  the  admitted  facts  in  this  case, 
as  the  Union  Line  car  aforesaid.  If  this 
case,  upon  inspection  and  examination  of  the 
facts,  does  not  disclose  one  predicated  purely 
upon  conjecture,  I  am  at  a  loss  to  know  when 
the  facts  bring  it  within  the  range  of  surmise 
and  the  domain  of  assumption. 

4.  This  brings  me  to  one  of  the  most  Im- 
portant propositions  In  the  case,  to  wit 
whether  the  car  was  shown  to  be  unsound 
and  unfit  for  use,  and,  if  so,  whether  the  de- 
fects attempted  to  be  pointed  out  were  of 
such  character  as  that  the  Jury  had  the  right 
to  draw  the  Inference  that  the  inspectors  had 
failed  to  perform  their  duty  in  regard  to  this 
car;  as  to  which  see,  8  Elliott  B.  B.  5  1308, 
and  cases  cited;  McPadden  v.  Ball  way  Co., 
44  N.  Y.  480,  481;  Shear.  A  B.  Neg.  (3d  Ed.) 
t  87;  Wood,  Mast.  &  Serv.  (2d  Ed.)  p.  810, 
(  419;  Pierce,  B.  B.  p.  383;  2  Bor.  B.  B.  pp. 
1200,  1201;  Bay,  Neg.  Imp.  Duties  (Pen.)  p. 
133  et  seq.;  Krampe  v.  Brewing  Ass'n,  50 
Mo.  App.  283;  Moss  v.  Ballway  Co.,  49  Mo. 
170;  Murphy  v.  Bailway  Co.,  71  Mo.  202; 
Boblin  v.  Bailway  Co.,  119  Mo.  484,  24  S.  W. 
1011;  Sack  Dolese  (111.  Sup.)  27  N.  E.  64; 
Railway  Co.  v.  Bates  (Ind.  Sup.)  45  N.  E.  110, 
111.  In  8  Elliott  B.  B.  S  1308,  It  Is  said: 
"The  mere  fact  that  after  the  occurrence  of 
an  accident  defects  are  discovered  In  the 
machinery  or  appliances,  Is  not  sufficient  to 
fasten  a  liability  upon  the  employer.  Where 
reasonable  care  is  exercised  in  buying  ma- 
chinery and  appliances,  and  inspections  are 
made  by  competent  inspectors,  in  a  reason- 
ably careful  manner,  there  Is  no  liability,  al- 
though defects  may  In  fact  exist  unless  there 
is,  after  knowledge,  a  failure  to  repair."  A 
large  number  of  authorities  are  cited  by  the 
learned  author  In  support  of  this  proposition. 
In  McPadden  v.  Bailway  Co.,  44  N.  Y.  480. 
481,  it  is  said:  "There  is  no  presumption  that 
the  rail  was  broken  before  this  train  reached 
it  It  is  unquestioned  that  the  accident  wai 
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caused  by  the  broken  rail;  and,  If  the  plain- 
tiff claimed  that  defendant  was  liable  be- 
cause the  rail  was  broken  before  the  train 
upon  which  he  was  riding  reached  It,  it  was 
incumbent  upon  him  to  prove  It.  This  he 
failed  to  do;  and,  if  the  jury  upon  the  evi- 
dence had  found  it,  it  would  have  been  the 
duty  of  the  court  to  set  the  verdict  aside,  as 
against  evidence."  In  this  case  plaintiff  was 
a  passenger,  and  yet  the  court  held  that  it 
devolved  upon  him  to  prove  affirmatively  that 
the  rail  broke  when  the  preceding  train  went 
over  the  track,  and  not  the  one  which  went 
over  at  the  time  of  the  wreck.  In  the  case 
of  Sack  v.  Dolese,  supra,  It  Is  said:  "In  order 
to  charge  the  employer,  when  such  an  acci- 
dent happens,  It  must  be  shown  that  the 
defect  is  one  which  could  be  discovered  by 
a  proper  Inspection,  even  though,  from  the 
nature  of  the  accident,  it  may  be  readily  con- 
cluded that  some  defect  did,  in  fact,  exist" 
Shear.  &  E.  Keg.  (3d  Ed.)  5  87,  announces 
that  "a  railroad  company  Is,  therefore,  not 
prima  facie  liable  to  any  of  its  servants  for 
defects  in  Its  rolling  stock,  rails,  or  bridges, 
even  where  such  servant  Is  not  employed 
upon  the  particular  thing  which  is  defective, 
but  upon  work  wholly  unconnected  there- 
with." In  Wood,  Mast  &  Serv.  (2d  Ed.)  p. 
819,  |  419,  it  Is  laid  down:  "Therefore  the 
mere  fact  that  a  fellow  servant  Is  Incompe- 
tent, that  materials  have  proved  defective,  or 
that  the  appliances  or  machinery  used  in  the 
prosecution  of  business  have  proved  insuffi- 
cient does  not  tend,  even  prima  fade,  to  es- 
tablish negligence  on  his  part;  but  the  bur- 
den in  all  such  cases  Is  upon  the  servant  seek- 
ing a  recovery  to  establish  the  fact  that  the 
injury  resulted  to  him  because  the  master 
did  not  exercise  reasonable  and  proper  care 
in  these  respects,  or  either  of  them;  and  this 
must  be  established  as  a  fact  in  the  case,  and 
cannot  result  as  an  Inference  from  the  cir- 
cumstances that  the  servant  causing  the  in- 
Jury  was  in  fact  incompetent  or  that  the  ma- 
terials or  resources  of  the  business  were  in 
fact  defective."  This  is-  one  of  the  clearest 
expositions  of  the  law  upon  this  subject  cited 
in  any  of  the  books.  In  Pierce,  B.  R.  883,  it 
Is  declared:  "The  company's  negligence  is 
not  to  be  inferred  from  the  fact  of  the  Injury 
by  the  collision  or  explosion,  in  case  of  in- 
juries to  passengers  or  third  persons."  In 
2  Bor.  R.  R.  pp.  1200,  1201,  it  Is  said:  "The 
onus  of  proof  is  not  shifted  onto  defend- 
ant by  the  fact  that  an  injury  has  occur- 
red from  the  alleged  defect  or,  we  may 
add,  from  proof  of  the  Injury  and  of  the 
defect  as  the  cause  thereof.  The  defect  must 
have  resulted  from  the  carelessness  of  the 
defendant  in  selecting  or  using,  or  in  continu- 
ing to  use,  the  objectionable  article,  with 
knowledge  thereof,  or  such  means  of  knowl- 
edge as  will  charge  the  party  with  negli- 
gence." In  De  Graff  v.  Railroad  Co.,  76  N. 
Y.  129, 1  find  it  stated:  .  "Upon  the  next  prop- 
osition, that  the  exercise  of  ordinary  care 
would  have  discovered  the  defect  and  that 
51  S.W.-49 


the  defendant  neglected  to  exercise  such  care, 
a  careful  examination  has  failed  to  satisfy 
me  that  the  evidence  was  sufficient  to  war- 
rant a  verdict  In  the  first  place,  assuming  a 
defect  there  is  no  evidence  what  it  was, 
or  the  nature  of  it  The  car  was  in  a  tram 
going  west  and  it  does  not  appear  that  any 
one  ever  saw  the  chain,  afterwards,  except 
the  person  who  took  the  plaintiff's  place,  after 
the  accident  and  he  only  looked  at  it  with  a 
lantern  at  a  station,  and  saw  that  it  was 
broken.  There  is  some  evidence,  although 
slight  that  the  car  did  not  belong  to  the  de- 
fendant. There  was  an  entire  absence  of 
evidence  as  to  the  nature  and  character  of 
the  defect  or  the  cause  of  the  breaking.  We 
may  imagine  several  causes:  First  from  an 
original  defect  in  the  Iron;  or,  second,  in  its 
manufacture;  or,  third,  by  reason  of  weak- 
ness and  ordinary  decay  by  use;  or,  fourth, 
by  getting  misplaced  on  the  trip  on  which  the 
accident  occurred.  There  is  no  evidence  that 
ordinary  care  and  observation  would  have 
discovered  all  and  either  of  these  defects  if 
they  had  existed,  and  they  must  have  so 
found,  as  they  could  not  have  singled  out  a 
defect  which  ordinary  care  would  have  dis- 
covered, because  the  particular  defect  was 
entirely  unknown.  In  the  next  place,  there 
was  a  failure  of  evidence  to  show  that  the 
defendant  Its  servants  or  agents,  did  not 
exercise  reasonable  care  or  make  suitable  and 
proper  examination.  It  appears  that  the 
train  was  made  up  at  West  Albany,  that 
the  defendant  employs  six  men  In  the  day- 
time and  six  at  night  to  inspect  freight  cars, 
and  there  was  no  evidence  what  examination 
was  made  by  those  persons  of  this  car,  or  its 
brake  chain,  before  it  started  on  the  trip. 
The  only  evidence  bearing  upon  the  question 
at  all  was  that  of  the  train  dispatcher  at 
West  Albany,  called  by  the  plaintiff,  who 
stated,  In  effect  that  the  inspectors  were  in 
the  habit  of  examining  the  chains,  to  see  If 
they  were  In  their  place  and  apparently 
sound,  but  did  not  test  their  strength."  Upon 
page  131  of  same  volume  it  is.  further  said 
by  the  chief  justice:  "I  have  been  unable  to 
find  any  evidence  that  this  chain  was  not 
perfect  when  it  was  put  on,  or  that  proper 
care  was  not  exercised  in  examination  by  the 
servants  of  the  company,  or  what  was  the 
cause  of  Its  failure,  or  whether  such  cause 
could  have  been  discovered  by  the  usual  and 
ordinary  means.  It  is  argued  that  the  jury 
might  have  found  negligence  from  the  tact 
that  there  was  some  defect;  but  negligence 
is  not  to  be  presumed,  and  it  is  apparent  that 
the  chain  might  have  become  weak  from 
use,  without  being  discovered  from  any  ordi- 
nary examination,  and  it  la  not  improbable 
that  this  was  the  condition  of  the  chain,  from 
the  fact  that  on  three  occasions  on  this  trip, 
before  the  accident  it  had  been  used,  and 
proved  efficient  in  controlling  the  train.  It 
broke  when  used  the  fourth  time,  from  a 
cause  unknown;  and  I  think  that  the  evi- 
dence is  not  sufficient  to  charge  the  defendant 
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with  a  knowledge  of  such  weakness,  or  any 
negligence  or  omission  to  examine."  In  Ray, 
Neg.  Imp.  Duties  (Pen.)  p.  183  et  seq.,  it  is 
said:  "The  proper  inquiry  is,  not  whether 
the  accident  might  have  been  avoided  if  the 
one  charged  with  negligence  had  anticipated 
its  occurrence,  but  whether,  taking  the  cir- 
cumstances as  they  then  existed,  he  was  neg- 
ligent in  falling  to  anticipate  and  provide 
against  the  occurrence.  The  duty  Imposed 
does  not  require  the  use  of  every  possible 
precaution  to  avoid  injury  to  individuals,  nor 
of  any  particular  means  which,  It  may  ap- 
pear after  the  accident,  would  have  avoided 
it  The  requirement  Is  only  to  use  such  rea- 
sonable precautions  to  prevent  accidents  as 
would  have  been  adopted  by  prudent  persons 
prior  to  the  accident  In  an  action  for  an 
injury  occasioned  by  the  alleged  negligence 
of  defendant,  the  negligence,  if  any,  of  either 
plaintiff  or  defendant,  is  to  be  measured  by 
the  condition  of  things  at  the  place  where  the 
accident  took  place,  as  they  were  known  to 
exist  by  each  of  the  parties  at  the  time  the 
acts  of  each  are  complained  of  as  being  negli- 
gent; and  these  acts  cannot  be  characterized, 
one  way  or  the  other,  by  the  subsequent  de- 
termination of  conditions  unknown  at  the 
time  to  both  or  either,  except  so  far  as  that 
knowledge  may  properly  affect  the  act  of  the 
one  so  informed." 

It  strikes  me  that  the  foregoing  states  the 
law  of  this  case  with  peculiar  aptness. 
There  is  absolutely  not  a  scintilla  of  evidence 
tending  to  show  that  the  Inspectors  did  not 
perform  their  whole  duty  In  a  perfectly  prop- 
er manner,  as  all  other  competent  men 
through  the  country  do.  The  mere  fact 
therefore,  that  an  accident  occurred,  and  that 
some  of  the  defects  were  found  by  plaintiff's 
witnesses  after  the  car  was  wrecked  and  dis- 
mantled, does  not,  prima  fade,  establish  any 
negligence  upon  the  part  of  defendant's  In- 
spectors. In  Krampe  v.  Brewing  Ass'n,  59 
Mo.  App.  283,  Judge  Rombauer,  with  his  char- 
acteristic clearness,  announces  the  law  un- 
der consideration  as  follows:  "The  trial  court 
evidently  misconceived  the  law  governing 
cases  of  this  character.  It  was  for  the  plain- 
tiff to  prove  his  whole  case,  and,  unless  he 
did  so,  the  defendant  was  under  no  obligation 
to  show  that  the  plaintiff  had  no  case.  It 
was  for  the  plaintiff  to  show  that  the  defend- 
ant failed  to  exercise  that  reasonable  care 
which  the  law  Imposes  upon  the  master,  and, 
until  he  had  done  this,  either  by  his  own  evi- 
dence or  that  of  the  defendant,  the  defendant 
was  under  no  obligation  to  explain  the  cause 
of  the  accident  on  a  theory  consistent  with 
due  care  on  its  own  part.  Giving  to  the  de- 
fendant's evidence  its  greatest  probative  force 
in  favor  of  plaintiff's  claim,  It  still  falls  short 
of  tending  to  show  the  probable  cause  of  the 
accident,  and  fails  entirely  to  show  that  the 
probability  was  one  which  the  master,  in  the 
exercise  of  reasonable  care,  was  bound  to 
foresee  and  guard  against  It  results  from 
the  foregoing  that  the  trial  court  erred  in  re- 


fusing the  instructions  to  find  a  verdict  for 
the  defendant"  In  Moss  v.  Railway  Co.,  49 
Mo.  170,  Judge  Bliss  declares  the  law  upon 
a  similar  question  as  follows:  "The  pleader 
evades  the  real  question,  and  tenders  an  im- 
material issue.  It  is  the  duty  of  defendant's 
officers  to  employ  proper  servants,  but  the 
duty  is  not  an  absolute  one.  If  they  make 
careful  Inquiry  into  the  habits  and  compe- 
tency of  the  men  employed,  and  upon  such  In- 
quiry believe,  and  have  reason  to  believe, 
them  sober,  careful,  and  competent,  they  can 
do  no  more.  They  have  honestly  -and  faith- 
fully endeavored  to  do  their  duty,  and  there 
It  no  contract  for  anything  more.  Hence  the 
pleader  should  have  charged  a  want  of  care 
and  diligence  in  the  selection  of  defendant's 
servants,  and  not  a  failure  merely  to  select 
those  who  were  competent  for  such  failure 
may  be  consistent  with  proper  care."  It  will 
thus  be  seen  in  this  case  that  the  facta  under 
consideration  were  similar  to  those  at  bar. 
The  petition  charged  that  the  defendant  failed 
to  employ  skillful  servants,  but  failed  to  allege 
a  want  of  care  or  diligence  in  the  selection 
of  the  servants.  It  was  held  that  the  peti- 
tion, upon  demurrer,  was  bad.  That  is  ex- 
actly this  case.  The  mere  fact  that  the  ser- 
vant was  afterwards  found  to  be  Incompetent 
did  not  show  that  defendant  was  guilty  of 
negligence  in  employing  him;  so,  In  the  case 
at  bar,  the  fact  that  the  defects  pointed  out 
by  plaintiff's  witnesses  were  shown  to  exist 
after  the  wreck  did  not  in  any  manner  show 
that  the  servants  of  defendant  who  were  pre- 
sumed to  have  done  their  duty,  had  failed  to 
do  so.  In  other  words,  the  inspector  may 
have  done  everything  that  ordinary  care  re- 
quired, and  still  might  not  have  discovered 
the  defects  complained  of.  In  Murphy  v. 
Railway  Co.,  71  Mo.  202,  upon  a  similar  ques- 
tion, It  was  ruled:  "The  mere  fact  of  the  in- 
competency of  a  servant  for  the  work  upon 
which  he  was  employed  is  not  enough  to  war- 
rant a  jury  in  finding  the  master 'guilty  of 
negligence  In  employing  him.  Shear.  &  R. 
Neg.  91;  Moss  v.  Railroad  Co.,  49  Mo.  169; 
Elliott  v.  Railway  Co.,  67  Mo.  272."  In  Rob- 
lln  v.  Railway  Co.,  119  Mo.  484,  24  S.  W.  1011, 
the  court  declares  the  law  upon  the  question 
under  consideration  as  follows:  "But,  aside 
from  Tracey's  testimony,  whenever  the  law 
imposes  a  duty  on  another,  it  presumes  that 
such  duty  was  properly  performed.  There- 
fore the  mere  fact  that  a  fellow  servant  is  in- 
competent does  not  tend,  even  prima  fade,  to 
establish  negligence  on  the  part  of  the  master 
In  employing  him;  but  the  burden  in  all  such 
cases  is  upon  the  servant  seeking  a  recovery 
to  establish  the  fact  that  the  Injury  resulted 
to  him  because  the  master  did  not  exercise 
reasonable  and  proper  care  in  these  respects, 
or  either  of  them,  and  this  must  be  establish 
ed  as  a  fact  in  the  case,  and  cannot  result  as 
an  inference  from  the  circumstance  that  the 
servant  was  in  fact  incompetent  Wood, 
Mast.  &  Serv.  (2d  Ed.)  I  419."  In  Ballon  v. 
Railway  Co.,  64  Wis.  257, 11  N.  W.  563,  Judge 
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Cassoday,  In  behalf  of  the  supreme  court  of 
Wisconsin,  said:  "There  should  be  at  least 
some  testimony  tending  to  show  that  the 
tests  applied  to  determine  the  sufficiency  of 
the  brake  rod  were  inadequate,  and  not  in  ac- 
cordance with  the  most  approved  methods,  to 
justify  the  finding  of  the  jury." 

With  the  foregoing  propositions  of  law  an- 
nouncing the  rule  so  clearly,  let  us  examine 
and  see  whether  the  facts  in  this  case  form 
an  exception  to  the  rule.  Judge  MACFAR- 
LAN'E.  In  his  opinion  (propositions  12  to  20 
inclusive),  undertakes  to  set  op  the  testimony 
of  the  witnesses  in  respect  to  the  question  of 
inspection,  as  follows:  Charles  Patrick,  Ash- 
c-raft,  Conway,  Lehel,  Settles,  Lafferty,  and 
John  Downey.  I  shall  not  undertake  to  quote 
fully  from  the  testimony  of  each,  but  will 
simply  supplement  the  testimony  already 
quoted  from  the  record  by  Judge  MACFAR- 
IANE  by  adding  thereto  that  which  he  failed 
to  state,  and  which,  in  my  opinion,  complete- 
ly modifies  and  puts  a  different  light  alto- 
gether on  the  testimony  of  such  witnesses 
when  considered  as  a  whole. 

Charles  Patrick,  in  extravagant  language, 
quoted  in  the  opinion,  would  have  the  court 
understand  that  the  sills  of  the  car  were  rot- 
ten, worm-eaten,  and  doty,  and  that  the  sills 
broke  squarely  in  two.  It  will  be  found,  up- 
on an  examination  of  the  testimony  of  this 
witness,  that  he  only  described  four  sills, 
and  then  testifies  as  follows:  "Q.  What  else 
did  you  notice  then,— those  sills  as  you  de- 
scribe as  being  unsound?  A.  Yes,  sir;  and  I 
do  not  know  that  the  balance  of  the  car  was 
unsound.  Q.  These  two  little  Bills  run  right 
along  the  bottom  of  the  car?  A.  Yes,  sir." 
This  witness  also  described  the  two  outside 
sills  and  the  two  middle  ones.  In  reference 
to  the  outside  sills  he  said:  "Q.  Describe 
whether  that  portion  looked  sound,  and  sim- 
ply the  outside  looked  worm-eaten.  A.  No, 
sir;  the  outside  of  those  sills,  that  had  been 
painted,  would  look  sound."  The  same  wit- 
ness testified,  further,  in  reference  to  said  out- 
side sills:  "A.  Well,  I  know  they  were  paint- 
ed." The  same  witness  testified  as  follows: 
"Q.  Did  the  break  look  fresh  where  they  were 
broken?  A.  Yes,  sir."  Said  witness  further 
testified:  "Q.  How  could  you  examine  this 
car  from  where  you  were,  if  the  floor  was 
above?  A.  Very  easily.  They  lay  in  a  posi- 
tion for  me  to  see  everything.  Q.  Tell  the 
jury.  Explain  that  A.  The  car  was  broken 
in  two,  right  in  the  center,  and  the  sills  of 
the  car  dropped  right  on  the  track,  and  the 
front  end  right  on  down,  and  was  tilted  to 
one  side,  exposing  them  plain  to  my  view,  as 
those  gentlemen  sitting  there,— the  end  of 
those  sills.  Q.  You  saw  the  ends?  A.  Yes, 
sir."  The  same  witness  further  testified: 
"Q.  You  say  only  two  of  them  were  not  paint- 
ed? A.  Two  in  the  center  were  not  painted 
at  all.  *  *  •  Q.  They  were  the  two  mid- 
dle ones?  A.  Yes,  sir.  *  *  *  Q.  Wasn't 
there  a  fresh  break  on  these  two?  A.  Yes, 
sir.   Q.  The  part  that  looked  fresh,— how 


was  that?  A.  It  all  looked  fresh,  and  all  was 
a  fresh  break.  *  *  *  Q.  That  was  paint- 
ed so  that  the  break  could  not  be  seen?  A. 
Any  one  could  have  seen  that,  If  they  had 
looked  at  it,— if  their  attention  had  been 
drawn  to  it  Q.  In  the  position  you  occu- 
pied? A.  Yes,  sir.  Q.  They  could  have  seen 
it  standing  where  you  were?  A.  Yes,  sir." 
It  will  thus  be  observed  that  this  witness 
swears  that  the  sills  did  not  break  squarely 
In  two,  but  nearly  so.  He  likewise  says  that 
the  two  outside  sills  were  doty  and  unsound, 
but  does  not  state  to  what  extent,  and  states 
that  they  were  painted  over,  and  appeared  to 
be  sound  on  the  outside.  He  likewise  says 
that  the  two  inside  sills  were  unsound,  but 
does  not  say  to  what  extent,  but  concedes 
that  he  saw  these  defects  by  looking  at  the 
sills,  as  they  were  then  exposed  to  view,  tilt- 
ed to  one  side,  after  the  wreck,  and  after  the 
car  was  dismantled.  He  likewise  saw  the  de- 
fects by  looking  at  the  freshly-broken  places. 
He  does  not  say,  nor  was  he  asked,  whether 
any  defects  were  seen,  or  could  have  been 
seen,  In  any  other  portion  of  the  car  outside 
of  those  places  disclosed  by  the  fresh  breaks 
themselves. 

Witness  Ashcraft  likewise  did  not  testify 
that  the  sills  broke  squarely  In  two.  His 
testimony  is  as  follows:  "Q.  How  bad  those 
sills  broken?  A.  They  had  all  pretty  near 
broken  in  two;  not  square  in  two."  It  will 
thus  be  seen  that  he  emphasizes  the  fact  that 
they  did  not  break  squarely  in  two.  The 
learned  judge  quotes  from  his  testimony  as 
follows:  "Q.  The  sills  of  that  car  were  rot- 
ten? *  *  *  They  had.  I  never  examined 
closely,  but  a  person  could  see.  They  had  all 
pretty  near  broken  square  In  two,— short  in 
two."  It  will  be  seen  that  the  words  "not 
square  In  two"  were  omitted  from  the  quota- 
tion. This  witness  testified:  "Q.  How  many 
sills  did  you  look  at?  A.  I  paid  more  atten- 
tion to  two  inside  sills.  They  were  the  most 
rotten.  Q.  Was  any  portion  of  them  un- 
sound? A.  Well,  I  couldn't  say  whether  they 
were  or  not.  Q.  You  don't  know  whether 
there  was  only  a  portion  of  them  rotten  or 
not?  A.  No,  air.  Q.  You  cannot  say  bow 
much  was  rotten?  A.  No,  sir.  Q.  The  out- 
side ends  were  painted  over?  A>  Yes,  sir." 
The  same  witness  testified  further:  "Q.  The 
outside  part,— wasn't  that  painted  over?  A. 
Yes,  sir.  Q.  Wasn't  that  sound  on  the  out- 
side? A.  It  was  hid  with  the  paint"  The 
same  witness  further  testified:  "Q.  The  only 
thing  that  you  did  look  at  concerning  the 
whole  wreck,  was  the  sills?  A.  Yes,  sir." 
Now,  this  witness  saw  the  car  dismantled, 
saw  the  sills  exposed  to  plain  view  after  the 
wreck,  and  yet  could  not  tell  what  part  of 
them  was  rotten,  and  what  not  He  con- 
fesses that  he  noticed  no  other  part  of  the  car, 
except  the  sills,  and  admits  that  the  two  out- 
side sills  were  covered  with  paint.  Here, 
then,  was  this  witness,  who  swe  s  that  the 
sills  were  not  broken  squarely  in  two,  stating 
that  he  saw  the  two  middle  sills,  after  the 
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wreck,  by  looking  at  the  freshly-broken 
places,  and  then  does  not  and  could  not  tell 
whether  any  defects  of  any  size  or  conse- 
quence existed  in  regard  to  even  these  two 
sills. 

The  next  witness  referred  to  was  Thomas 
Conway.  His  testimony  Is  quoted  as  follows: 
"A.  We  walked  around  the  wreck  to  see  what 
was  the  cause  of  the  wreck."  Also  the  fol- 
lowing is  quoted:  "It  broke  square  off,  and 
fell  down.  I  could  not  call  it  rotten  wood, 
but  bad  wood."  This  witness,  in  saying  that 
the  sills  broke  squarely  off,  was  referring  to 
the  rear  portion  of  the  Union  Line  car,  which 
had  plowed  along  on  the  ground,  and  must 
necessarily  hare  broken  some  of  the  sills,  aft- 
er the  wreck  occurred.  He  testified  as  fol- 
lows: "Q.  You  didn't  examine  the  part  next 
to  the  tender?  A.  No,  sir;  I  didn't"  This 
same  witness  further  testified:  "A.  I  couldn't 
hardly  tell,  of  course,  whether  It  was  an  off 
break,  or  wasn't"  It  will  be  noted  that  this 
witness  does  not  claim  that  the  car,  or  any 
portion  of  it,  was  rotten.  In  reference  to  the 
sills  breaking  squarely  off,  it  is  not  surpris- 
ing that  those  under  the  rear  portion  should 
have  been  found  in  this  condition,  as  the  car 
must  necessarily  have  plowed  along  on  the 
ground  for  some  distance  after  it  broke. 
This  does  not  tend  to  prove  that  the  sills  were 
broken  squarely  when  the  car  first  came 
down.  This  witness  further  testified,  in  ref- 
erence to  the  sills:  "Q.  Wasn't  it  oak?  A. 
I  guess  it  was  oak.  Q.  It  was  hard  wood? 
A.  It  was  hard  wood  sometime,  but  didn't 
look  very  hard  then.  Q.  It  was  made  out  of 
hard  wood,  then?  A.  It  was  made  out  of 
hard  wood."  He  further  testified:  "Q. 
These  sifis  were  all  that  you  Investigated? 
A.  Yes,  sir;  that's  all  that  I  noticed." 

The  next  witness  referred  to  by  the  court 
was  Philip  Lehel.  The  testimony  of  this  wit- 
ness is  quoted  as  follows:  "A.  I  saw  the  car 
on  the  track,  loaded  with  flour.  I  looked  at 
the  car.  The  car  was  rotten,  the  sills  of  it, 
and  was  worm-eaten.  The  car  dropped  right 
down  on  the  track."  It  will  be  observed  that 
this  witness  did  not  examine  that  part  at- 
tached to  the  engine  and  tender,  but  simply 
the  rear  portion.  He  testified  as  follows: 
"Q.  You  didn't  see  that  part  attached  to  the 
tender?  A  Yes,  sir;  but  didn't  examine  it" 
Said  witness  further  testified:  "Q.  How 
many  sills?  A.  I  couldn't  see  the  sills  under 
the  car.  I  saw  the  two  outside  ones.  Q. 
Were  they  painted?  A.  Yes,  sir.  Q.  The 
wood  was  better  on  the  outside  than  the  in- 
side? The  wood  next  the  paint  was  all 
right?  A.  Sound  a  little."  Said  witness  fur- 
ther testified:  "Q.  How  could  you  tell  it  was 
rotten  when  it  was  broken?  A.  You  could 
see  from  the  Inside.  Q.  What  was  on  the 
outside?  A.  Paint;  dirty  looking."  This 
witness  further  testified:  "Q.  What  part  of 
the  car  did  you  examine?  A.  That  is  all.  Q. 
Then  you  examined  these  sills?  A.  Thafs 
all."  It  will  be  likewise  observed  that  this 
witness  was  speaking  of  the  rear  portion, 


which  had  plowed  along,  and  was  describing 
simply  the  two  outside  sills,  which  he  saw- 
after  the  wreck,  and  could  then  see  they  were 
defective  by  looking  at  the  fresh  breaks  alone. 
He  concedes  that  these  sills  were  painted  on 
the  outside,  and  that  he  discovered  the  de- 
fects mentioned  by  looking  at  the  inside,  or 
freshly-broken  places.  He  likewise  does  not 
undertake  to  say  whether  the  defects  which 
he  saw  were  merely  nominal  or  otherwise. 
In  other  words,  he  has  stated  no  facts  from 
which  the  court  or  jury  can  have  any  idea 
as  to  the  extent  of  the  defects  complained  of. 

The  next  witness  referred  to  in  the  opin- 
ion is  J.  S.  Settles,  for  plaintiff,  whose  testi- 
mony is  quoted  as  follows:  "A  The  timber 
was  doty,  and  looked  to  me  like  It  was  rotten; 
that  was  the  appearance  to  me.".  It  will  be 
observed  that  this  witness  swears  that  the 
car  did  not  break  squarely  in  two.  He  tes- 
tified as  follows:  "A.  The  car  was  broken 
in  two.  It  broke  at  the  west  door,  and  came 
pretty  near  to  the  other  door.  Wasn't  in  the 
middle  exactly.  The  rails  broke  in  two  and 
the  car  went  down."  This  witness  examined 
that  part  of  the  car  attached  to  the  engine 
and  tender.  He  further  testified*  as  follows: 
"Q.  Did  you  examine  the  timber  of  that  por- 
tion that  was  attached  to  the  tender?  A. 
Yes,  sir."  He  further  testified:  "Q.  Which 
part  of  this  portion  attached  to  the  tender 
did  you  say  was  unsound?  A.  Stringers  or 
rails;  stringers  on  each  side  of  the  car.  Q. 
Sills,  you  mean?  A.  Yes.  sir.  Q.  Those  run- 
ning along  the  side  of  the  car?  A.  Yes.  sir. 
Q.  Bottom  of  the  car?  A.  Yes,  sir.  Q.  How 
many  were  there  of  those  sills  under  the  bot- 
tom of  the  car?  A.  I  don't  know  how  many. 
I  noticed  the  two  on  the  outside.  Q.  Were 
they  painted?  A.  The  outside  of  them  was." 
Said  witness  further  testified:  "Q.  What 
part  of  It  did  you  say  was  unsound?  A.  Out- 
side sills:  we  call  them  stringers.  Q.  How 
could  you  tell?  A.  I  could  see  where  they 
were  broken.  They  were  doty.  I  would  call 
them  rotten.  Q.  You  could  tell  by  seeing 
those  broken  places?  A  Yes,  sir.  Q.  They 
were  unsound  towards  the  middle  of  these 
sills?  A.  Yes,  sir;  unsound  where  broken. 
•  *  *"  Said  witness  further  testified:  "Q. 
The  question  I  ask  you  Is  whether  or  not  the 
rotten  part  of  this  sill  wasn't  in  the  middle. 
A.  In  the  middle  and  towards  the  middle  ot 
the  car."  It  will  be  observed  that  this  wit- 
ness, confessedly,  examined  the  two  outside 
Bills  alone,  and  no  other  portion  of  the  car. 
He  concedes  that  these  two  sills  were  cov- 
ered with  paint,  and  likewise  admits  that  he 
concluded  they  were  unsound  and  doty  by 
looking  at  the  freshly-broken  places,  and  ar- 
rived at  this  conclusion  by  what  the  breaks 
themselves  alone  disclosed.  He  also  entirely 
falls  to  Bay  whether  these  defects  were  only 
nominal,  or  to  what  extent  they  appeared. 
Such  testimony  as  this  would  throw  no  light 
on  the  question  as  to  whether  the  Inspectors 
could  have  discovered  any  defects,  because 
they  were,  as  described  by  these  witnesses. 
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latent,  and  could  not  be  discovered  or  seen 
until  the  car  was  broken  down,  and  then 
only  by  an  examination  of  the  fresh  breaks 
themselves. 

The  next  witness  referred  to  by  the  court 
was  Richard  Lafferty,  for  plaintiff.  His  tes- 
timony is  quoted  as  follows:  "A.  I  looked 
over  the  wreck  to  see  what  caused  It,  and  in 
looking  in  this  car  I  seen  that  the  inside  sills 
was  doty  and  rotten,  and  had  broken  pretty 
square  off."  It  will  be  observed  that  the 
court  simply  quoted  a  part  of  his  testimony 
in  regard  to  the  sills  breaking  squarely  off. 
Said  witness  further  testified  on  this  subject: 
"Q.  I  asked  you  whether  it  was  a  square 
break,  or  diagonal.  A.  Those  two  Inside  sills 
was  square  break.  Q.  But  the  whole  car? 
A.  The  whole  car  went  diagonal."  This  tes- 
timony shows  that  only,  two  of  the  sills  broke 
squarely  across,  and  that  the  remainder  of 
the  car  broke  diagonally.  This  witness  fur- 
ther testified:  "Q.  Tell  the  Jury  exactly,  and 
show  them  exactly,  the  position  of  the  hind 
end  of  the  broken  car.  A.  The  hind  end  of 
that  freight  car  was  setting  almost  on  the 
track,  while  the  forward  end  was  shoved 
to  the  southwest."  This  witness  further  tes- 
tified: "A.  The  outside  sills  are  always  cov- 
ered with  the  outside  of  the  car  outside." 
Said  witness  further  testified:  "Q.  The  un- 
soundness waa  at  the  place  that  was  broken? 
A.  Yes,  sir.  Q.  ¥ou  could  tell  that  by  look- 
ing at  the  broken  places?  '  A.  Yes,  sir. 
•  *  »  Q.  With  reference  to  the  sills?  A. 
They  seemed  to  be  sound.  Wasn't  broken 
any  way  so  you  could  say  they  wasn't  sound." 
This  witness  further  testified:  "Q.  It  was 
fresh  broke.  You  could  tell  that  by  looking 
at  it?  A.  Yes,  sir."  The  substance  of  the 
testimony  of  this  witness  Is  that  the  car 
broke  diagonally;  that  the  outside  sills  were 
painted,  and  covered  with  the  car;  that  the 
two  Inside  sills  were  doty  at  the  freshly-bro- 
ken places,  and  as  shown  by  the  breaks 
themselves.  In  other  words,  if  you  leave  out 
of  consideration  the  breaks,  and  consider  the 
car  as  it  was  before,  his  testimony  shows 
that  no  defects  were  observable.  He  likewise 
falls  entirely  to  describe  the,  extent  or  size  of 
any  defects,  or  to  show  what  effect  they  had 
upon  the  strength  of  the  car.  From  these  re- 
cited facts  It  appears  that  there  Is  nothing  In 
the  testimony  of  this  witness  which  discloses 
any  defects  that  a  car  inspector,  in  the  exer- 
cise of  ordinary  care,  with  the  car  standing 
in  the  train,  could  have  discovered.  The  wit- 
ness saw  only  what  he  mentioned  by  looking 
at  the  car  dismantled,  and  by  an  examination 
of  the  fresh  breaks  alone. 

The  only  other  witness  referred  to  by  the 
court  on  this  subject  is  John  Downey.  It  Is 
said  by  the  court  that  he  testified  that  the 
car  broke  square  across,  and  that  it  looked 
rotten  where  the  break  went  through.  But 
an  examination  of  the  testimony  of  John 
Downey  will  disclose  that  he  swore  that  the 
sills  along  the  side  were  sound.  Said  wit- 
ness testified  as  follows:    "Q.  Did  yon  ex- 


amine the  timbers  of  that  car,  so  as  to  state 
whether  it  was  rotten  or  otherwise?  A.  I 
didn't  examine  them.  I  noticed  the  car  look- 
ed tolerably  new.  The  timbers  looked  pretty 
sound.  Q.  State  to  the  jury  whether  or  not 
you  noticed  any  of  these  sills.  State  whether 
they  were  rotten  or  otherwise.  A.  No,  sir. 
The  sills  looked  tolerably  sound;  didn't  look 
rotten."  The  witness  then  testified,  as  said 
by  the  court:  "Q.  You  did  observe  that  this 
car  was  broken  In  two?  A.  Yes,  sir.  Q. 
Square  across?  A.  Yes,  sir.  Q.  Did  it  look 
rotten  where  the  break  went  through?  A. 
Yes,  sir."  It  will  be  further  observed  that 
this  witness,  on  further  examination,  says 
that  the  rotten  places  which  he  saw  were  in 
reference  to  the  cross  sills,  running  crosswise 
of  the  car,  and  that  he  discovered  this  by 
looking  at  the  breaks  themselves.  This  tes- 
timony shows  that  the  sills  complained  of 
were  apparently  sound.  The  witness  did  not 
undertake  to  describe  any  defects  which  were 
discoverable,  or  could  have  been  discovered, 
as  the  car  stood  prior  to  the  accident.  Those 
defects  which  he  did  see  were  disclosed  by  the 
breaks  found  after  the  car  was  wrecked.  He 
likewise  fails  entirely  to  describe  the  nature 
or  extent  of  any  of  these  defects,  or  to  say 
what  effect  they  could  have  had  upon  the  car 
In  question. 

The  foregoing  is  all  the  testimony  mention- 
ed by  the  court  to  sustain  the  verdict  below, 
and  is  all  that  could  possibly  have  been  quot- 
ed in  favor  of  the  verdict  On  the  other 
hand,  all  the  testimony  Introduced  by  the  de- 
fendant, as  well  as  the  former  history  of  the 
car,  and  the  physical  facts  disclosed  that  this 
car  was  a  comparatively  new  one,  and  In  a 
reasonably  sound  condition.  It  likewise 
shows  that  there  was  nothing  which  could 
have  indicated  to  an  inspector,  or  any  other 
reasonable  person,  examining  the  same,  that 
there  was  anything  wrong  with  the  car  in 
any  manner  whatever.  In  concluding  this 
testimony,  I  agree  with  counsel  for  defendant 
in  saying  that  all  the  testimony  offered  by 
plaintiff  concerning  the  defects  was  In  ref- 
erence to  the  four  sills,  or  two  outside  and 
two  inside  ones.  The  undisputed  evidence  of 
plaintiff  shows  that  the  two  outside  ones  were 
covered  with  paint,  and  could  not,  by  ordi- 
nary Inspection,  have  been  examined  by  the 
Inspector,  so  as  to  have  observed  the  defects 
which  were  pointed  out  by  the  witnesses  aft- 
er the  car  was  wrecked,  In  plain  view,  and  as 
it  was  shown  by  the  fresh  breaks.  On  the 
other  hand,  every  witness  for  plaintiff  who 
described  the  defective  condition  of  the  two 
middle  sills  also  admit  that  they  discovered 
these  defects  by  an  examination  of  the  car, 
after  the  wreck,  with  the  car  dismantled, 
with  the  sills  In  plain  view,  and  that  such 
breaks  were  only  observable  by  an  examina- 
tion of  the  fresh  breaks  themselves.  •  It  will 
likewise  be  conceded;  upon  an  examination 
of  the  record,  that  not  a  witness  has  testified 
to  the  nature  or  extent  of  a  single  defect 
mentioned.    Can  this  court  say,  upon  such 
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general  testimony,  under  such  circumstances, 
that  the  Jury  had  the  right  to  infer  that  these 
defects  were  sufficient  to  render  the  car  unfit 
for  use,  when  the  evidence  does  not  show 
whether  they  were  the  size  of  a  pin  head  or 
otherwise?  In  other  words,  as  the  burden  of 
proof  was  upon  plaintiff,  the  presumption  of 
law  being  that  the  inspectors  had  done  their 
duty,  he  was  bound  to  show  such  defects  as 
would  reasonably  render  the  car  unfit  for 
use.  It  Is  therefore  asserted  that  there  is 
an  entire  failure  of  proof  in  respect  to  this 
matter,  and,  aside  from  the  overwhelming 
testimony  and  physical  facts  produced  by  the 
defendant,  there  was  a  signal  failure  of  proof 
upon  the  part  of  plaintiff  to  make  out  a  prima 
fade  case.  Again,  after  a  thorough  examina- 
tion of  the  record,  I  have  been  unable  to  find 
where  a  single  witness  has  testified  that  he 
saw  a  single  defect  or  unsound  place  in  the 
car,  outside  of  those  disclosed  by  the  freshly- 
broken  sills,  and  at  the  places  where  broken. 
Nor  am  I  able  to  find  where  a  single  witness 
was  ever  asked  to  point  out  any  other  defects 
in  the  car,  except  those  as  shown  by  the  fresh 
breaks  after  the  wreck;  yet,  upon  this  testi- 
mony, the  court  has  erroneously  held  that  the 
jury,  upon  mere  assumption,  had  the  right  to 
find  that  defendant's  inspectors,  as  well  as 
the  others  who  must  have  examined  this  car, 
had  failed  to  perform  their  duty,  when  not  a 
single  witness  has  ever  testified  to  any  par- 
ticular act  or  failure  upon  their  part. 

In  this  connection  I  desire  to  call  espe- 
cial attention  to  the  case  of  Hallway  Co.  v. 
Bates  (Ind.  Sup.)  45  N.  E.  109  et  seq.,  where 
the  questions  involved  were  similar  to  those 
In  the  present  case,  and  where  the  supreme 
court  of  Indiana,  in  an  elaborate  opinion,  de- 
livered by  Monks,  C.  J.,  said:  "The  special 
verdict  shows  that  appellant  received  a  car 
from  another  company  at  Frankfort,  Ind.,  for 
transportation  over  Its  line,  and  that  appel- 
lee was  injured  while  attempting  to  couple 
the  same  to  a  locomotive  on  appellant's  road. 
The  first  question  presented  by  the  motion 
for  a  judgment  on  a  special  verdict  in  favor 
of  appellant  is  as  to  the  liability  of  a  railroad 
company  to  employes  for  injuries  occasioned 
by  a  defect  in  foreign  cars,  received  only  for 
transportation  over  Its  lines.  *  *  *  The 
inspection  which  a  company  is  required  to 
make  of  such  a  car  is  not  merely  a  formal 
one,  but  should  be  made  with  ordinary  care; 
that  is,  the  Inspection  should  be  such  as  the 
time,  place,  means,  and  opportunity,  and  the 
requirements  and  exigencies  of  commerce,  will 
permit.  If  the  company  has  used  ordinary 
care  to  secure  competent  inspectors,  and  In- 
spection Is  made  with  ordinary  care,  under 
the  circumstances,  taking  Into  consideration 
the  time,  place,  means,  and  opportunity  for 
Inspection,  and  the  defects,  if  any,  are  dis- 
coverable, are  repaired,  or  due  notice  thereof 
given  to  the  employe,  the  duty  resting  upon 
the  company  is  discharged.  It  is  not  liable 
for  injuries  caused  by  hidden  defects  which 
could  not  be  discovered  by  such  Inspection 


as  the  exigencies  of  the  traffic  will  permit. 
Railroad  Co.  v.  Pry,  131  Ind.  327,  28  N.  E. 
901.  The  company  receiving  such  foreign  car 
is  not  bound  to  repeat  the  tests  which  are 
proper  to  be  used  in  the  original  construction 
of  the  car,  but  may  assume  that  all  parts  of 
the  car  which  appear  upon  ordinary  examina- 
tion to  be  in  good  condition  are  in  such  con- 
dition. Ballou  T.  Railway  Co.,  54  Wis.  257. 
11  N.  W.  559.  It  would  seem  that,  if  such 
car  were  old,  dilapidated,  or  obviously  de- 
fective, ordinary  care  would  require  a  more 
careful  inspection  than  if  there  was  nothing 
unusual  in  its  appearance.  Railroad  Co.  v. 
Fry,  supra.  A  railroad  company  is  not  neg- 
ligent in  receiving  and  passing  over  its  lines 
cars  different  in  construction  from  those  own- 
ed and  used  by  itself,  if  the  same  are  not 
so  out  of  repair  or  in  such  a  defective  condi- 
tion as  can  be  discovered  by  ordinary  care. 
Baldwin  v.  Railway  Co.,  50  Iowa,  680;  Bafi- 
road Co.  v.  Flanigan,  77  111.  365;  Kohn  v. 
McNulta,  147  U.  S.  238,  13  Sup.  Ct  288,  and 
cases  cited.  *  *  *  Appellant  Insists  that 
the  special  verdict  does  not  find  facts  from 
which  the  court  can  say  that  the  inspection 
made  was  not  such  as  is  usually  made  by 
ordinary,  careful,  and  prudent  inspectors  un- 
der like  circumstances,  and  that,  therefore,  as 
there  Is  no  finding  of  facts  showing  the  want 
of  ordinary  care  on  the  part  of  appellant,  the 
judgment  should  have  been  rendered  on  the 
verdict  In  favor  of  appellant  The  purpose 
of  a  special  verdict  is  that  the  jury  may 
find  the  facts  within  the  issues  made  by  the 
pleadings,  and  the  court  then  declares  the  law 
thereon.  If  the  special  verdict  includes  find- 
ings of  evidentiary  facts,  conclusions  of  law. 
and  matters  without  the  issues,  the  same  are 
to  be  disregarded  by  the  court  in  applying 
the  law  to  the  facts  found.  That  part  of  the 
special  verdict  essential  to  the  determination 
of  this  question  is  as  follows:  '(13)  When 
standing  upon  the  track,  the  drawbar  and 
couplings  of  said  oil-tank  car  were  apparent- 
ly in  proper  position  and  in  good  repair,  and 
the  defects  and  lack  of  repair  were  not  ob- 
servable to  said  Douglas,  nor  did  he  have  any 
notice  or  reason  tto  think  that  said  drawbar 
or  couplings  were  in  any  way  insufficient  or 
out  of  repair.  They  could  only  have  been 
ascertained  by  close  inspection  under  the  car. 
*  *  ♦  (14)  At  said  station  (Frankfort)  the 
defendant  maintained  a  resident  car  inspector, 
whose  duty  it  was  to  Inspect  all  cars  of  de- 
fendant and  of  other  companies  before  placing 
them  in  the  trains  of  defendant  at  said  sta- 
tion. Said  inspector  did  Inspect  said  car,  but 
only  superficially  and  hurriedly,  by  looking 
it  over  without  tools  or  other  manual  tests, 
occupying  not  to  exceed  5  minutes  in  said 
inspection,  and  failing  to  discover  the  need  of 
repair  of  said  drawbar  and  attachments.  To 
have  made  an  efficient  and  proper  inspection 
thereof  would  have  required  not  less  than  15 
minutes;  and,  with  no  other  Inspection,  said 
car  was  ordered  into  the  train.  The  de- 
fective condition  of  said  drawbar  and  attach- 
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ments  could  have  easily  been  discovered  by  a 
reasonable  and  ordinary  inspection  thereof  by 
said  inspector,  if  competent  to  make  the 
same;  but  said  inspector  did  not  make  the 
same,  and  it  has  not  been  shown  by  the  evi- 
dence that  said  inspector  was  sufficiently 
skilled  and  competent  to  make  the  same.' 
This  court  cannot  say,  as  a  matter  of  law, 
that  the  ear  conld  not  have  been  Inspected 
properly  in  less  than  5  minutes,  or  that  it 
was  necessary  to  use  tools  or  other  manual 
tests.  Neither  are  there  any  facts  from 
which  we  can  determine  whether  the  stand- 
ard of  inspection  designated  as  an  efficient 
and  proper  inspection  thereof  is  the  one  re- 
quired by  the  law.  In  making  an  inspection, 
it  is  the  duty  of  the  inspector  to  use  the  usual 
and  ordinary  tests,  and  such  tools  as  persons 
of  ordinary  prudence  use,  if  any,  under  like 
circumstances.  No  man  is  held  to  a  higher 
degree  of  skill  or  care  than  a  fair  average  of 
his  trade  or  profession,  and  the  standard  of  due 
care  Is  the  conduct  of  the  average  prudent  man. 
If  the  Inspection  is  made  in  the  usual  and 
ordinary  way,  the  way  commonly  adopted  by 
those  in  like  business,  it  cannot  be  said  that 
it  was  done  negligently.  In  determining 
whether  an  Inspection  was  made  with  or- 
dinary care,  a  Jury  can  only  find  facts  show- 
ing whether  the  same  was  made  In  the  usual 
and  ordinary  manner,  the  one  commonly 
adopted  by  men  of  ordinary  care  and  pru- 
dence engaged  in  the  same  business  under 
like  circumstances.  If  it  were  so  performed, 
it  was  made  with  due  care,  and  a  jury  cannot 
be  permitted  to  say  it  was  negligent  They 
cannot  be  allowed  to  set  up  a  standard  which 
shall,  In  effect,  dictate  the  custom  or  control 
the  business  of  a  community.  Titus  v.  Rail- 
way Co.  (Pa.  Sup.)  20  Atl.  516;  Ship-Building 
Co.  v.  Nuttall,  119  Pa.  St  148,  13  AtL  65; 
Tuttle  v.  Railway  Co.,  122  U.  S.  194,  7  Sup. 
Ct  1166.  The  finding  'that  to  have  made  an 
efficient  and  proper  inspection  and  examina- 
tion thereof  would  have  taken  15  minutes'  is 
a  mere. conclusion.  The  standard  thus  fixed 
by  the  Jury  may  be  predicated  upon  the  prop- 
osition that  such  searching  and  critical  In- 
spection must  be  made  as  would  Insure  abso- 
lute safety  to  the  employes.  This,  as  we  have 
shown,  Is  not  required.  Facts,  not  conclu- 
sions, must  be  stated.  The  special  verdict 
should  state  such  facts  as  would  show  wheth- 
er the  inspection  made  was  such  as  is  usually 
made,  under  like  circumstances,  by  Inspectors 
of  ordinary  care  and  prudence;  and  this 
would  Include  all  facts,  showing  whether  the 
Inspection  was  such  as  the  time,  place,  means, 
opportunity,  and  the  requirements  and  ex- 
igencies of  the  traffic  will  permit  The  spe- 
cial verdict  does  not  state  any  facts  showing 
that  the  car  Inspector  was  Incompetent.  Ap- 
pellant was  not  required  to  prove  that  the  car 
Inspector  was  sufficiently  skilled  and  compe- 
tent to  act  as  Inspector  at  Frankfort.  The 
presumption  in  this  case  Is  that  he  was  com- 
petent until  the  contrary  is  shown.  Railroad 
Co.  T.  Tohlll,  143  Ind.  49,  56,  41  N.  &  709- 


711,  and  42  X.  E.  352;  Railroad  Co.  v.  Duel,  134 
Ind.  156-160,  33  N.  K  355,  356,  and  cases  cited. 
The  presumption  Is  that  appellant  exercised 
ordinary  care  In  the  selection  of  car  Inspector 
with  reference  to  fitness  and  competency,  and 
that  the  car  was  Inspected  with  ordinary  care; 
that  is,  the  Inspection  was  such  as  the  time, 
place,  means,  and  opportunity,  and  require- 
ments and  exigencies  of  commerce  would  rea- 
sonably permit.  Disregarding  the  improper 
matters  contained  In  the  special  verdict,  the 
facts  set  forth  do  not  overcome  or  contradict 
this  presumption.  It  follows  that  the  court 
erred  in  rendering  Judgment  in  favor  of  ap- 
pellee." 

The  above  case,  from  which  I  have  Just 
quoted  thus  at  large,  In  the  clearest  manner 
possible  declares  the  law  applicable  to  the 
present  case.  The  inspector  for  the  defend- 
ant at  Atchison,  in  answer  to  plaintiffs  ques- 
tion, swears  as  follows:  "Q.  How  much 
time  do  you  spend  in  Inspecting  cars?  A. 
From  5  to  25  minutes.  Q.  The  25-minute  ex- 
amination is  principally  on  cars  on  which 
you  find  something  wrong?  A.  Mostly  for- 
eign cars."  As  testified  to  by  Conductor 
Butts,  he  saw  the  inspector  at  Kansas  City 
inspecting  the  car  in  controversy.  Now,  it 
will  be  observed  that  no  one  claims  or  testi- 
fies that  either  of  the  inspectors  did  not  take 
sufficient  time  to  examine  this  car,  nor  that 
they  did  not  perform  their  duty  in  the  usual 
and  ordinary  manner.  No  one  points  out 
anything  which  they  omitted  to  do  that  might 
have  been  done,  nor  has  a  single  witness  tes- 
tified to  a  single  defect  which  the  inspectors, 
by  ordinary  care,  and  without  making  tests 
to  discover  hidden  defects,  could  have  seen 
by  an  examination  of  the  car  as  it  then  stood. 
With  the  presumption,  of  law  that  these  two 
inspectors  had  performed  their  duty,  with  the 
presumption  of  law  that  the  car  was  inspect- 
ed before  it  left  St.  Louis,  and  by  the  team- 
ster of  Mr.  Elder,  and  as  the  car  was  com- 
paratively new,  and  had  only  been  repaired 
18  months  before,  and  had  gone  over  the  same 
track  less  than  a  week  before  with  a  larger 
load,  with  a  carrying  capacity  of  60,000 
pounds  and  having  only  30,000  pounds  at  the 
time,  it  Is  simply  impossible  to  say,  under 
such  physical  facts  and  testimony  as  here- 
tofore shown,  that  there  is  a  scintilla  of  evi- 
dence upon  which  the  Jury  could  find  that  this 
car  should  have  been  pronounced  unsound 
and  unfit  for  use,  when  it  had  been  used  un- 
der the  conditions  aforesaid.  If  this  is  not 
mere  conjecture,  then  what  would  you  call  It? 
In  the  case  Just  cited  the  special  findings  of 
the  Jury  might  have  been  drawn  from  the 
testimony,  yet  It  was  held  In  the  case  supra 
that  they  did  not  warrant  a  recovery  on  the 
charge  of  negligence  against  the  inspector. 
The  case  supra  presented  a  much  stronger 
one  of  negligence  against  the  Inspector  than 
the  one  at  bar,  for  It  was  said  he  made  a 
superficial  examination,  and  did  not  spend 
sufficient  time  to  make  the  examination.  In 
the  case  at  bar  there  is  no  evidence  that  the 
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Inspector,  or  either  of  them,  failed  In  any 
particular,  or  In  respect  to  that  which  was 
usual  or  ordinary.  The  court,  in  the  most 
emphatic  language,  Instructed  the  Jury  that 
the  presumption  of  law  was  that  the  Inspec- 
tors had  performed  their  duty.  The  burden 
of  proof  devolved  upon  plaintiff,  and  It  was 
required  of  him,  by  affirmative  evidence,  to 
show  that  the  inspector  had  failed  to  perform 
his  duty,  and  that  the  Injury  resulted  there- 
from. There  being  a  signal  failure  of  proof 
upon  this  branch  of  the  case,  I  think  a  re- 
hearing should  be  granted. 

5.  Conceding,  for  the  sake  of  argument, 
that  I  have  erred  in  matter  contained  In  pre- 
vious paragraphs,  In  respect  to  the  rapid  rate 
of  speed  at  which  the  train  was  running, 
causing  the  injury;  assuming,  likewise,  that 
the  evidence  authorized  the  Jury  to  find  that 
said  car  broke  down  before  it  left  the  track; 
and  assuming  that  the  jury  had  the  right  to 
infer,  from  the  testimony  of  the  witnesses 
heretofore  set  out,  that  these  defects  existed 
In  the  sills,  as  testified  to  by  them,— yet  the 
proposition  again  recurs  as  to  the  extent  of 
the  defects  pointed  out  by  the  witnesses.  I 
may  also  waive,  in  this  connection,  the  propo- 
sition that  there  is  not  a  word  of  testimony 
that  any  of  said  defects  were  discovered,  or 
could  have  been  discovered,  at  any  other 
places  than  as  disclosed  by  the  fresh  breaks 
alone.  The  case  was  submitted  to  the  Jury 
with  the  right  to  draw  any  inference  which 
might  be  legally  drawn  from  the  facts  shown, 
yet  they  had  no  right  to  draw  any  inference 
not  warranted  by  facts.  Concede,  therefore, 
for  the  sake  of  argument,  that  the  defects 
existed  as  pointed  out  by  the  witnesses,  which 
were  discoverable  at  the  freshly-broken  pla- 
ces; and  still  there  Is  nothing  in  this  record  to 
show  that  either  of  said  defects  rendered  this 
60,000-pound  car  unsafe  to  carry  30,000 
pounds  of  freight,  when  It  was  comparatively 
new,  had  gone  over  the  same  road  a  week 
before  with  31,800  pounds  of  freight,  and  had 
come  back  In  safety  over  the  roughest  por- 
tion of  the  road,  yet  no  defects  had  ever  been 
noted.  Could  the  Jury,  without  any  evidence 
upon  the  subject  as  to  the  nature  or  extent 
of  the  defects,  and  without  any  experience 
or  information  upon  the  subject,  draw  the  In- 
ference that  these  skilled  Inspectors  and  car 
experts  had  violated  their  duty,  in  regard  to 
the  exercise  of  ordinary  care,  In  permitting 
this  car  to  pass,  even  If  they  had  discovered 
all  those  defects  which  were  discoverable  be- 
fore the  wreck  occurred,  and  as  testified  to  by 
the  witnesses?  I  search  this  record  in  vain 
for  a  syllable  of  testimony  which  indicates  in 
the  least  that  any  of  these  defects  could  have 
been  known  to  the  Inspector;  but,  assuming 
that  those  testified  to  had  been  known,  what, 
we  ask,  was  there  in  the  record  to  Indicate  to 
an  experienced  railroad  man  that  he  should 
condemn  the  car,  under  such  circumstances? 
I  think  that  Judicial  notice  may  be  taken  of 
the  fact  that  all  cars,  after  they  have  been 
subjected  to  the  Inclemency  of  the  weather 


for  a  few  years,  must  necessarily,  to  some  ex- 
tent, become  somewhat  worn  and  out  of  re- 
pair; and  yet,  if  the  former  opinion  Is  to 
stand,  the  railroad  company,  Instead  of  being 
required  to  exercise  ordinary  care  towards  its 
employes  In  respect  to  furnishing  safe  ma- 
chinery and  appliances,  would  be  compelled 
to  stand  absolutely  as  an  insurer;  and  this 
court  in  effect  so  holds.  I  am  unwilling  to  go 
to  this  extent,  and,  aside  from  the  other  ques- 
tions heretofore  discussed,  think  there  was  a 
signal  failure  of  proof  upon  the  part  of  plain- 
tiff to  make  out  a  prima  facie  case  which  re- 
quired of  the  inspectors  the  duty  of  rejecting 
this  car,  In  making  up  the  train,  even  with 
the  defects  pointed  out  after  the  wreck,  and 
as  disclosed  by  the  fresh  breaks  when  the  car 
was  dismantled  as  aforesaid. 

6.  In  the  opinion  of  the  court  we  find  the 
following  language:  "I  quite  agree  with 
counsel  that  $12,000  would  have  been  ample 
compensation  to  plaintiff  for  the  injuries  sus- 
tained, and  would  require  a  remittitur  to  that 
amount,  if  It  were  allowable.  *  •  •  The 
circuit  court  approved  the  verdict,  and  we 
can,  under  the  circumstances,  do  nothing  but 
affirm  the  Judgment"  It  Is  likewise  said  in 
the  opinion:  "Counsel  [for  plaintiff]  had  In 
mind  the  law,  as  It  then  existed,  that  this 
court  would  require  a  remittitur  In  case  the 
verdict  was  excessively  large."  But  In  this 
connection  the  suggestion  may  be  made  that 
the  court  below,  likewise,  had  In  view  the 
law,  as  it  then  stood,  that  the  supreme  court 
would  require  a  remittitur  if  it  saw  fit  to  do 
so.  That  rule  of  law  has  been  settled  from 
time  immemorial,  in  this  state,  that,  when  a 
case  Is  appealed  to  the  appellate  court,  it 
must  be  tried  upon  the  same  theory  on  which 
it  was  tried  in  the  court  below.  See  au- 
thorities cited  under  proposition  1  of  this  opin- 
ion. This  case  was  tried  In  June,  1894,  and 
a  transcript  filed  in  this  court  on  the  12th 
day  of  August,  1894.  When  the  transcript 
was  so  filed,  the  decision  of  this  court,  in  the 
case  of  Furnish  v.  Railway  Co.,  13  S.  W. 
1044,  as  well  as  the  case  of  Burdict  v.  Same 
Defendant,  27  S.  W.  453,'  was  in  force  In  this 
state,  which  permitted  this  court,  when  a 
verdict  was  excessive,  to  require  a  remittitur. 
After  the  transcript  was  filed  in  this  court, 
the  latter  adopted  the  rule  as  declared  in  the 
case  of  Rodney  v.  Railway  Co.,  127  Mo.  676, 
28  S.  W.  877,  and  30  S.  W.  150,  on  the  19th 
day  of  March,  1895,  repealing  the  former  rule, 
which  had  been  In  force  for  years  prior  there- 
to, and  then  held  that  this  court  was  power- 
less to  require  a  remittitur.  It  is  here  sug- 
gested that  the  court  has  placed  Itself  in  the 
attitude  of  adopting  a  rule,  and  then  giving 
It  a'  construction  retrospective  in  its  opera- 
tion, to  the  Injury  of  the  defendant.  If  the 
cause  is  to  be  tried  upon  the  same  theory  on 
which  It  was  tried  below,  then  the  rule,  finally 
adopted  in  the  Rodney  Case,  should  only  hare 
been  applicable  to  those  cases  which  were 
tried  in  the  court  below  after  the  rule  had 
been  changed  by  this  court    In  this  con- 
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nectlon,  however,  I  desire,  once  for  all,  to 
place  myself  upon  record  In  respect  to  this 
question  of  remittitur.  Whenever  a  record 
discloses  a  state  of  facts  from  which  the 
court  can  say  that  the  ends  of  justice  require 
a  remittitur,  then,  in  our  opinion,  the  court 
Judicially  determines  that  the  appellant  has 
not  had  a  fair  and  impartial  trial  under  the 
laws  of  our  state.  It  is  untenable  to  assert 
that  a  remittitur  will  not  be  required,  be- 
cause we  have  not  the  right  to  do  so,  and  at 
the  same  time  assert,  as  in  the  case  at  bar, 
that  injustice  has  been  done  by  returning  a 
verdict  for  $3,000  more  than  ample  compen- 
sation, and  that  we  are  powerless  to  grant 
any  relief.  The  true  rule  ought  to  be,  when 
the  record  shows  a  state  of  facts  from  which 
this  court  can  say  that  injustice  has  been 
done,  and  that  a  larger  verdict  has  been  re- 
turned than  just  compensation  and  the  ends 
of  Justice  require,  the  defendant  has  not  had 
a  fair  and  impartial  trial,  and  it  then  be- 
comes the  duty  of  this  court,  in  order  that 
justice  may  be  done,  to  remand  -  the  case  for 
a  new  trial.  If  we  cannot,  in  a  case  like 
this,  remand  it  for  that  reason,  then  where 
can  you  mention  a  case,  to  which  the  rule 
should  be  applied?  The  entire  court,  upon 
the  very  face  of  thto  record,  concedes  that 
the  plaintiff  is  recovering  ?3,000,  with  Inter- 
est, more  than  that  which  Is  admitted  to  be 
ample  compensation.  It  is  likewise  said 
that,  if  it  were  allowable,  a  remittitur  would 
be  required.  If  this  is  not,  then,  a  judicial 
declaration  that  injustice  has  been  done  the 
defendant,  and  that  the  verdict  must  have 
been  either  the  result  of  partiality,  passion, 
or  prejudice,  then  what  would  you  term  it? 
To  say  the  least,  the  rights  of  defendant,  con- 
fessedly, have  been  violated,  and  yet  It  Is 
told  by  this  court  that  it  is  without  a  rem- 
edy. 

(a)  In  respect  to  that  part  of  the  opinion, 
heretofore  quoted,  In  which  It  is  said,  "We 
would  require  a  remittitur  to  that  amount, 
if  it  were  allowable,"  I  desire  further  to  say 
that  the  opinion,  as  It  thus  stands,  is  abso- 
lutely in  conflict  with  the  decisions  through- 
out the  country,  as  well  as  the  very  maxims 
of  the  law.  It  will  be  found,  from  the  very 
earliest  history  of  the  courts,  that  they  have 
uniformly  amplified  their  jurisdiction  to  meet 
the  requirements  of  Justice  whenever  occa- 
sion demanded.  It  Is  asserted  in  Broom,  Leg. 
Max.  (6th  Ed.)  {  80,  that  it  is  the  duty  of  a 
judge,  when  requisite,  to  amplify  the  limits  of 
his  Jurisdiction.  "Boni  judlcls  est  ampliare 
jurlsdlctionem."  The  same  rule  is  clearly  fol- 
lowed and  announced  in  Its  broadest  terms 
by  Judge  Elliott,  in  his  recent  work  on  Ap- 
pellate Procedure  (section  21),  as  follows: 
"It  is  Inconceivable  that  a  high  court  of  Jus- 
tice, such  as  an  appellate  tribunal,  may  not, 
upon  an  investigation  of  the  record,  so  frame 
its  Judgment  as  to  prevent  the  defeat  of  jus- 
tice by  technical  and  arbitrary  rules.  The 
denial  of  this  right  involves  the  affirmation 
that  the  highest  courts  cannot  award  justice, 


and  this  conclusion  cannot  be  vindicated, 
since  the  underlying  and  sovereign  principle 
is  that  the  right  of  appeal  Insures  to  litigants 
who  have  obeyed  the  substantive  rules  of 
law,  and  conformed  to  the  rules  of  proced- 
ure, a  Judgment  awarding  them  Justice  under 
the  laws  of  the  land.  It  must  be  true,  there- 
fore that  a  high  appellate  tribunal  may  de- 
liver and  enforce  a  judgment  that  will  pre- 
vent wrong  and  award  justice  to  the  parties 
entitled  to  It."  The  rule  of  law  so  clearly  an- 
nounced by  Judge  Elliott,  supra,  appeals  to 
reason  as  well  as  to  common  sense.  This  Is 
what  one  of  the  most  learned  luminaries  who 
ever  sat  upon  the  bench  in  this  state  said 
upon  the  question  involved,  In  the  case  of 
Goetz  v.  Ambs,  22  Mo.  172:  "As  a  new  trial 
will  be  granted  on  account  of  the  excesslve- 
ness  of  the  damages,  we  deem  it  Inappropri- 
ate to  make  any  comments  on  the  case.  Upon 
looking  over  the  record,  we  are  satisfied  that 
the  ends  of  justice  will  be  subserved  by  grant- 
ing a  new  trial.  Although  the  injury  sus- 
tained was  a  serious  one,  we  do  not  think 
the  circumstances  warranted  so  heavy  a  ver- 
dict." In  the  case  of  Whltsett  v.  Ransom,  79 
Mo.  260,  it  Is  said:  "The  court  told  the  jury, 
In  one  of  the  instructions,  that  If  defendant 
willfully  and  in  anger  spat  In  the  plaintiff's 
face,  they  should  find  for  plaintiff;  and  yet 
this  jury  went  out,  under  the  sanction  of  an 
oath,  and  came  back  with  a  verdict  for  de- 
fendant Such  a  trial  Is  a  travesty  on  jus- 
tice, and  a  mockery  of  the  courts.  I  [Judge 
Phillips]  yield  to  no  one  In  my  reverence  for 
the  'right  of  trial  per  pals,'  as  Blackstone 
calls  It,  and  due  respect  for  the  proper  do- 
main of  jurors.  But  the  courts  owe  a  duty 
of  paramount  concern  to  the  cause  of  good 
government  and  orderly  society.  Under  a 
sense  of  that  obligation  we  reverse  the  judg- 
ment of  the  circuit  court,  and  remand  this 
cause  for  a  new  trial,  if  the  plaintiff  so  de- 
sires." In  Garret  v.  Green  well,  92  Mo.  125, 
4  S.  W.  441,  this  court  again  said:  "Look- 
ing at  all  these  things,  It  is  a  matter  of  pro- 
found surprise  that  a  jury,  with  all  the  evi- 
dence before  them,  could  have  found  as  they 
did.  But,  Inasmuch  as  they  have  done  so, 
our  duty,  under  the  rule  announced  in  the 
cases  of  Whltsett  v.  Ransom,  79  Mo.  258,  and 
Spohn  v.  Railroad  Co.,  87  Mo.  74,  is  clear,  and 
so  the  judgment  is  reversed,  and  the  cause 
remanded."  In  the  case  df  Caruth  v.  Rlche- 
son,  96  Mo.  192,  9  S.  W.  6S5,  Judge  Black,  in 
delivering  the  opinion  of  the  court,  said: 
"This  court  rarely  Interferes  with  the  ver- 
dict of  a  jury  when  there  Is  any  substantial 
evidence  to  support  It,  though  the  trial  court 
has  a  large  discretion  In  the  matter.  [Cases 
cited.]  But,  in  extreme  cases,  this  court  must 
and  will  Interfere,  and  that,  too,  whether  the 
verdict  be  for  plaintiff  or  defendant"  In 
the  case  of  Spohn  v.  Railway  Co.,  87  Mo.  84, 
86,  it  is  said:  "A  proper  administration  of 
the  law  demands  a  new  trial,"— and  It  was 
granted  In  the  case.  In  Hunt  v.  Railway  Co., 
89  Mo.  609,  1  S.  W.  128,  Judge  Ray  said: 
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"Section  8776,  Rev.  St.  1879,  provides  that: 
The  supreme  court,  in  appeals  or  writs  of 
error,  shall  examine  the  record  and  award 
a  new  trial,  reverse  or  affirm  the  Judgment 
or  decision  of  the  circuit  court,  or  give  such 
Judgment  as  such  court  ought  to  have  given, 
as  to  them  shall  seem  agreeable  to  law.' 
In  reversing  the  Judgment  as  to  one  of  the 
defendants,  and  affirming  It  as  to  the  other, 
as  we  have  done  in  this  case,  we  think  we 
have  hereby  given  such  Judgment  as  the  low- 
er court,  under  the  facts  and  the  law  of  the 
case,  ought  to  have  given.  In  a  case  like  this 
the  ends  of  justice  do  not  require  that  the 
whole  case  should  be  reversed  and  remanded, 
and  for  further  proceedings.  In  numerous 
instances  this  court  has  modified  and  affirmed 
Judgments,  as  seemed  agreeable  to  law  and 
Justice."  In  the  case  of  Scott  v.  Smith,  133 
Mo.  623,  34  S.  W.  865,  Judge  Macfarlane,  who 
delivered  the  opinion  in  the  case  at  bar,  cites 
with  approval  a  portion  of  Judge  Scott's  opin- 
ion from  Stout  v.  Lewis,  11  Mo.  439,  as  fol- 
lows: "The  case  is  different  when  the  court 
below  refuses  to  interfere.  There  the  party 
Is  remediless,  and  cases  may  arise  where  this 
court  will  interpose.  •  •  *  These  mo- 
tions are  addressed  to  the  sound  discretion  of 
those  courts,  to  be  liberally  exercised  In  fur- 
therance of  justice.  A  wise  Judge  has  said 
that  it  Is  not  alone  sufficient  that  justice  be 
administered,  but  It  must  be  administered  In 
a  manner  satisfactory  to  suitors." 

7.  In  addition  to  the  elementary  principles 
of  law  heretofore  recognized  by  this  court, 
it  is  proper  to  advert  to  section  2304.  Rev.  St. 
Mo.  1889,  which  In  express  terms  authorizes 
this  court,  when  the  ends  of  Justice  require 
It  to  reverse  or  remand  the  cause.  It  reads 
as  follows:  "The  supreme  court  »  •  • 
shall  examine  the  record,  and  award  a  new 
trial,  reverse  or  affirm  the  judgment  or  deci- 
sion of  the  circuit  court,  or  give  such  Judg- 
ment as  such  court  ought  to  have  given,  as 
to  them  shall  seem  agreeable  to  law."  What 
more  should  be  asked  In  the  way  of  confer- 
ring power  upon  this  court  to  dispose  of  a 
case,  in  order  that  the  ends  of  justice  might 
be  observed  thereby,  than  that  which  is  giv- 
en In  the  statute  Just  quoted?  Speaking  for 
myself,  I  cannot  escape  the  conclusion  that 
the  jury  In  this  cause  were  not  only  actuated 
by  sympathy  or  prejudice  In  regard  to  the 
amount  of  the  verdict  rendered,  but  likewise 
as  to  the  merits  of  the  controversy.  As  here- 
tofore shown,  the  overwhelming  testimony 
upon  the  merits  of  the  case  is  with  the  de- 
fendant The  verdict  stands  without  any  le- 
gal evidence  to  support  It,  and  yet  this  Jury, 
upon  such  facts,  with  plaintiff's  counsel  in  his 
closing  argument  appealing  to  them  not  to  re- 
turn a  verdict  for  more  than  $12,000,  return- 
ed one  for  $3,000  more  than  ample  compensa- 
tion, and  also  more  than  this  court,  upon  the 
face  of  the  record,  says  Is  adequate;  yet  I 
am  told  that  this  court  is  powerless  to  grant 
any  relief.  If  It  is  not  granted,  it  Is  because 
the  judges  of  this  court  refuse  to  exercise 


the  power  conferred  upon  them  by  plain  law. 
In  my  opinion,  there  is  no  middle  ground. 
This  case,  if  not  reversed  without  remanding, 
should,  upon  general  principles,  be  reversed 
and  sent  back  for  new  trial,  in  order  that  the 
ends  of  Justice  may  be  attained. 

ROBIXSOX,  J.,  concurs  in  this  opinion. 

SHERWOOD,  J.  To  the  foregoing  sepa- 
rate opinion,  filed  by  me  in  this  cause  on  Oc- 
tober 11,  1897,  I  deem  it  proper  to  add  a  few 
additional  remarks;  and  I  do  this  because  of 
two  additional  opinions  which  have  been  filed 
In  this  cause,  and  which  seem  to  call  these 
remarks  forth.  The  one  opinion  holds  that 
the  demurrer  to  the  evidence  was  properly  de- 
nied, and  that  there  was  no  error  as  to  the 
Instruction;  the  other,  that  the  evidence  was 
clear  and  uncontradicted  that  the  proper  in- 
spection of  the  car  was  made,  and  that,  while 
the  Jury  had  the  right  to  disbelieve  such  tes- 
timony, yet  that  they  could  not  disregard  the 
instructions  of  the  court  "that  unless  they  be- 
lieved, from  the  evidence,  that  defendant  fail- 
ed to  use  ordinary  care  in  inspecting  the  car. 
and  in  consequence  thereof  failed  to  discover 
Its  defective  condition,  if  it  was  defective, 
they  would  find  for  defendant,"  but  that,  In- 
asmuch as  it  was  uncertain  which  they  did, 
this  uncertainty  as  to  the  basis  of  the  action 
of  the  jury  warrants  granting  defendant  a 
new  trial.  The  prominent  and  predominant 
question  in  this  case  is  whether  the  court 
properly  refused  an  instruction  In  the  nature 
of  a  demurrer  to  the  evidence.  If  this  re- 
fusal was  improper,  then  It  is  wholly  imma- 
terial what  were  the  Instructions  given  or  re- 
fused, as  such  a  ruling  necessitates  a  re- 
versal of  the  judgment.  Without  adverting 
to  other  deficiencies  in  the  evidence,  I  address 
myself,  therefore,  to  the  main  point  in  and  of 
the  evidence  upon  which  this  cause  hinges,  to 
wit,  whether  the  car  was  properly  inspected. 
But  this  stands  uncontradicted,  so  that  It 
seems  to  me  that,  If  the  jury  have  the  right 
to  disbelieve  the  evidence  on  the  point  men- 
tioned, and  their  action  was  founded  on  such 
disbelief,  then  it  stands  to  reason  that  in  con- 
templation of  law  there  was  no  evidence, 
and  therefore  the  Jury  was  right  in  disregard- 
ing instructions  which  had  no  evidential  basis 
on  which  to  rest;  and  It  will  be  presumed 
that  they  acted  by  right,  and  not  by  wrong, 
and  consequently  did  not  "disregard  the  In- 
structions of  the  court"  But  I  maintain  that 
the  Idea  that  the  Jury,  "witbout  rhyme  or 
reason,"  may  arbitrarily  disregard  evidence 
which  is  based  on  well-known  probabilities 
and  the  daily  experience  of  common  life,  and 
is  not  unreasonable  in  its  nature,  nor  Im- 
peached, nor  contradicted,  is  at  war  with 
every  principle  which  lies  at  the  foundation 
of  the  law's  proper  administration.  If  a 
chancellor,  trained  and  bred  to  the  law,  wltb 
long  experience  on  the  bench,  decides  a  case 
contrary  to  the  evidence,  even  if  there  be 
some  conflict  therein,  or  decides  that  there  is 
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no  evidence,  when  we  think  there  Is,  this 
court  does  not  hesitate  to  reverse  the  decree, 
and  will  frequently  enter  in  this  court  a  de- 
cree for  the  unsuccessful  party. 

"On  what  meats  has  this  our  jury  fed, 
That  it  has  grown  so  great," 

that  they  may  disregard  the  clearest  and  most 
indisputable  and  uncontradicted  evidence,  and 
their  act  pass  unchallenged  and  without  rem- 
edy, and  then  the  unsuccessful  suitor,  though 
justly  entitled  to  a  verdict,  be  blandly  told, 
"The  Jury  had  the  right  to  disbelieve  your 
witnesses,  and  they  have  done  so"?  If  the 
utterance  of  such  an  edict  does  not  affix  the 
bar  sinister  upon  the  escutcheon  of  public 
Justice,  I  know  not  by  what  words  to  express 
the  name  and  nature  of  the  confiscatory  out- 
rage. But,  though  this  court  has  frequently 
made  deliverances  of  the  tenor  and  effect 
above  noted,  yet  It  has  also  far  more  fre- 
quently given  expression  to  rulings  wholly  at 
variance  with  those  deliverances.  For  In- 
stance, it  has  often  said  that,  If  the  evidence 
be  undisputed,  the  lower  court  may,  without 
error,  assume  In  an  Instruction  the  existence 
of  such  undisputed  facts.  Hall  v.  Railroad 
Co.,  74  Mo.  298;  Fields  v.  Railroad  Co.,  80 
Mo.  203;  Barr  v.  Armstrong,  56  Mo.  577; 
Caldwell  v.  Stephens,  57  Mo.  589.  Now, 
what  right  has  the  court  to  assume  to  be 
true  what  the  Jury  may  immediately  assume 
to  be  false  and  Incontinently  disbelieve?  We 
have  frequently,  also,  declared  that  the  trial 
court  may  direct  the  jury  to  find  a  verdict 
for  a  party  in  whose  favor  there  Is  undis- 
puted evidence.  Reichenbach  v.  Ellerbe,  115 
Mo.  588,  22  S.  W.  573,  and  cases  cited.  How 
does  this  tally  with  the  theory  that  the  jury 
may  absolutely  disbelieve  such  undisputed 
evidence?  Elsewhere  it  is  held  that  a  trial 
court  may,  In  proper  circumstances,  direct  a 
verdict  for  either  party.  2  Elliott,  Gen.  Prac. 
887,  and  cases  cited.  This  method  of  pro- 
cedure has  largely  superseded  the  practice  of 
demurring  to  the  evidence,  and  is  as  much  a 
matter  of  right,  when  demanded,  as  a  demur- 
rer to  the  evidence.  Id.  It  is  unnecessary 
for  me  to  go  Into  this  subject  more  fully, 
since  it  has  been  so  recently  and  exhaustively 
discussed  by  Marshall,  J.,  In  Gannon's  Case, 
145  Mo.,  loc.  cit  544,  46  S.  W.  968,  and  47  S. 
W.  915,  where  the  authorities  In  this  and 
other  states  are  reviewed  with  great  elabora- 
tion. So  far  as  I  am  aware,  no  other  state 
but  our  own  has  ever  announced  such  a  doc- 
trine as  that  which  I  have  condemned.  In 
the  very  recent  case  of  May  v.  Crawford  (de- 
cided in  division  No.  1  of  this  court)  51  S. 
W.  693,  the  doctrine  announced  In  the  dis- 
senting opinion  In  Gannon's  Case  has  been  re- 
affirmed. The  opinion  from  which  I  have 
quoted  does  not  discuss  the  point  whether  the 
trial  court  erred  in  denying  defendant's  de- 
murrer to  the  evidence,  but  it  is  quite  plain 
to  me  that  If,  as  is  Indisputably  and  uncon- 
tradlctedly  true  from  that  evidence,  a  proper 
Inspection  was  had  of  the  car,  then  the  plain- 
tiff has  no  case,  and  the  demurrer  to  the  evi- 


dence should  have  prevailed.  It  was  the 
clear  duty,  therefore,  of  the  lower  court  to 
have  given  an  Instruction  In  the  nature  of  a 
demurrer  to  the  evidence;  and  this  view  Is 
abundantly  supported  by  the  opinion  of  Brace, 
J.,  In  Reichenbach's  Case,  supra. 

The  opinion  which  goes  In  for  affirmance  of 
the  judgment  evidently  feels  the  force  of  the 
undisputed  evidence,  showing  with  convin- 
cing clearness  that  the  car  was  properly  in- 
spected, and  so,  by  way  of  parrying  that 
force,  asserts:  "The  manner  of  making  those 
Inspections  was  in  evidence.  From  this  it 
appeared  that  the  inspector  in  Atchison  in- 
spected about  150  cars  in  a  day,  and  the 
Kansas  City  man  Inspected  about  100  cars  Jn 
a  night  This  car  passed  through  such  in- 
spections, and  as  the  Inspectors  made  no  note 
of  the  car,  as  they  would  have  done  If  they 
had  seen  a  defect,  they  presumed  it  was  in 
good  condition."  The  evidence  in  this  case, 
be  it  remembered,  does  not  tell  us  bow  many 
cars  can  be  properly  Inspected  In  a  day,  and 
so  It  seems  this  opinion  attempts  to  fill  the 
hiatus  by  taking  some  sort  of  Judicial  notice, 
as  It  were,  which,  without  extraneous  aid. 
determines  for  itself  and  of  itself  and  with- 
in Itself  just  what  number  of  cars  could  re- 
ceive the  proper  Inspection  within  a  given 
time.  I  hardly  think  that  judicial  notice  can 
extend  Itself  as  far  as  that,  nor  do  I  think 
that  the  Jury,  In  the  absence  of  evidence  on 
the  point  in  question,  could  resort  to  their 
inner  consciousness,  with  the  view  to  supply 
what  the  evidence  failed  to  furnish.  The 
fourth  paragraph  of  the  opinion  under  review 
discusses  defendant's  fourth  instruction,  to 
wit,  that  the  law  presumes  "that  defendant's 
servants  did  their  duty  In  inspecting  the  car. 
and  the  burden  Is  on  the  plaintiff  to  show 
that  they  failed  to  do  so."  After  making  the 
above  quotation,  that  paragraph  thereupon 
proceeds  thus:  "There  Is  no  such  presump- 
tion in  defendant's  favor.  On  the  contrary, 
when  It  appears  that  the  servant  is  Injured 
by  a  defective  appliance  furnished  by  the 
master,  the  burden  Is  on  the  master  to  show 
that  he  exercised  the  ordinary  care  that  the 
law  requires."  This  Is  the  first  time  I  have 
ever  observed  the  existence  of  this  familiar 
presumption  denied.  In  Lenox  v.  Harrison, 
88  Mo.,  loc.  cit  496,  It  Is  said:  "The  subject 
of  the  favorable  presumptions  which  are  in- 
dulged in  behalf  of  persons  acting  In  an 
official  capacity,  especially  after  a  long  lapse 
of  time  has  intervened,  has  been  quite  ex- 
tensively discussed  in  Long  v.  Smelting  Co.,  63 
Mo.  422.  In  similar  circumstances  the  like 
lenient  presumptions  are  Indulged  in  favor 
of  persons  who  occupy  no  official  station. 
Every  one  is  presumed  to  govern  himself  by 
the  rules  of  right  reason,  and  consequently 
that  he  acquits  himself  of  his  engagements 
and  his  duty.  1  Phil.  Ev.  (Cow.  &  H.  Notes) 
pp.  604,  605,  {  10."  Judge  Elliott,  In  his 
excellent  work  on  Railroads,  when  speak- 
ing of  the  point  In  hand,  says:  "The  pre- 
sumption, In  the  absence  of  anything  to 
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the  contrary,  is  that  the  company  and  Its 
employes  did  their  duty  and  complied  with 
the  law."  Volume  4,  f  1701.  Elsewhere  the 
learned  author  observes:  "Test  of  the  em- 
ployer's liability:  The  mere  fact  that  after 
the  occurrence  of  an  accident  defects  are 
discovered  In  the  machinery  or  appliances  Is 
not  sufficient  to  fasten  a  liability  upon  the 
employer.  The  duty  of  the  employer  is  to 
exercise  ordinary  and  reasonable  care  to  pro- 
vide and  keep  reasonably  safe  machinery  and 
appliances,  but  he  Is  not  an  insurer,  so  that 
he  cannot  be  held  liable  unless  it  Is  affirm- 
atively shown  that  he  was  guilty  of  negli- 
gence. The  test  of  liability,  therefore,  is  the 
presence  or  absence  of  negligence.  If  there 
is  no  negligence,  there  can  be  no  liability,  al- 
though there  may  be  defects,  and  the  de- 
fects may  be  the  proximate  cause  of  the  in- 
Jury."  3  Elliott,  R.  R.  J  1308.  In  the  same 
connection  it  is  said:  "The  employe  who 
seeks  a  recovery  for  personal  Injury  has  the 
burden  of  proving  a  negligent  breach  of  duty 
on  the  part  of  the  employer."  Id.  f  1309.  In 
another  work  of  merit  the  law  is  laid  down: 
"The  burden  is  upon  the  employe  to  estab- 
lish, not  only  that  the  appliances  were  de- 
fective, but  also  that  the  company  was  neg- 
ligent In  respect  thereto.  »  •  •  The  mere 
fact  that  the  appliances  are  defective  is  not 
sufficient  to  charge  the  master  with  liability 
for  an  injury  resulting  therefrom.  It  must 
also  be  shown  that  the  master  knew,  or 
ought  to  have  known,  of  the  defect,  and 
negligently  failed  to  repair  It."  Wood,  Mast 
&  Serv.  (2d  Ed.)  f  836.  These  pertinent  quota- 
tions suffice  to  show  that  there  is  such  a 
presumption  as  that  aforesaid;  that  the  bur- 
den is  not  on  the  employer,  as  has  been  al- 
leged, but  on  the  employe;  and  that  the  mere 
fact  that  defects  are  discovered  after  an  ac- 
cident happens  does  not  fasten  liability  on 
the  employer.  But  in  this  case,  as  before 
stated,  the  evidence  is  uncontradicted  that 
the  proper  inspection  of  the  car  was  made. 
Everything  that  the  law  required  at  the 
hands  of  .the  master  was  done,  and  properly 
done,  and  there  is  not  a  scintilla  of  evidence 
to  the  contrary.  Where,  then,  and  how,  then, 
does  the  master's  liability  attach? 

MARSHALL,  J.  I  am  of  opinion  that 
there  was  no  evidence  that  the  car  was  not 
properly  inspected,  and  want  of  proper  in- 
spection was  the  only  act  of  negligence  up- 
on which  the  plaintiff  could  predicate  a  re- 
covery under  the  facts  as  disclosed  by  this 
record.  The  defendant  showed  that  it  had 
Inspected  the  car,  and  the  plaintiff  offered 
no  evidence  that  the  inspection  as  made  by 
defendant  was  not  a  proper  inspection,  or 
such  an  inspection  as  a  man  of  ordinary  pru- 
dence would  have  made  under  the  circum- 
stances. In  the  absence  of  such  showing,  I 
think  that  the  negligence  as  to  inspection  was 
not  sufficiently  shown,  and  therefore  the 
Judgment  should  be  reversed  and  the  cause 
remanded. 


VALLIANT,  J.  This  is  a  suit  for  dam- 
ages for  personal  injuries  sustained  In  th» 
wreck  of  a  freight  train  of  defendant  by 
plaintiff,  who  was  a  brakeman  on  the  train. 
The  petition  states  substantially  that  de- 
fendant railroad  company  was  the  owner  of 
a  line  of  railway,  engines,  and  trains  of  cars, 
and  engaged  in  operating  the  same  between 
Kansas  City  and  St  Louis,  and  plaintiff  was 
In  the  service  of  defendant  as  brakeman  on 
a  freight  train  that  started  from  Kansas  City 
on  December  11,  1892,  bound  for  St  Louis: 
that  the  defendant  negligently  furnished  and 
placed  In  the  train  "a  car,  numbered  7,919, 
with  the  initials  U.  L.'  thereon,  which  was 
at  the  time  unfit  for  service,  unsafe,  old. 
worn,  and  out  of  repair,  and  the  timbers  of 
which  were  decayed  and  rotten,  and  which 
was  by  defendant  overloaded  and  improperly 
loaded,  and  caused  and  permitted  said  train 
to  be  run  at  a  rapid  and  dangerous  rate  of 
speed";  that  defendant  knew,  or  by  the  ex- 
ercise of  ordinary  care  might  have  known,  the 
condition  of  the  car;  that  because  of  this 
condition,  and  of  the  rapid  and  dangerous 
rate  of  speed  at  which  the  train  was  run,  the 
car  broke,  the  train  was  wrecked,  and  the 
plaintiff,  while  in  the  line  of  his  duty  and 
without  fault  on  his  part,  was  thrown  into 
the  wreck  and  seriously  injured.  The  an- 
swer was  a  general  denial.  The  cause  was 
tried  July  2, 1894,  in  the  circuit  court  of  Bates 
county.  The  testimony  on  the  part  of  the 
plaintiff  tended  to  show  that  the  train  left 
Kansas  City  December  11,  1892,  about  935 
a.  m.  There  were  18  cars  in  the  train,  of 
which  this  U.  L.  No.  7,919  was  the  one  next 
to  the  engine;  that  there  were  three  brake- 
men,  of  whom  plaintiff  was  the  one  most  for- 
ward; that  when  the  train  reached  a  point 
near  what  Is  called  "Little  Blue"  switch,  l» 
Jackson  county,  it  was  wrecked;  that  wheD 
the  crash  was  over,  and  the  wreck  was  ac- 
complished, this  was  the  condition  of  things, 
to  wit:  The  engine,  except  the  two  front 
small  wheels,  was  off  the  track.  The  tender 
was  off.  This  front  car  was  broken  in  two. 
One  part,  being  about  one-third  of  it  was  still 
coupled  to  the  tender,  and  was  off  to  the 
right  of  the  track.  The  other  part  was  stilf 
on  the  track,  the  front  end  of  this  rear  part 
having  fallen  down  and  plowed  Into  the  ties. 
The  space  between  these  several  parts  of  the 
car  was  70  to  80  feet  Nearly  all  of  the  other 
cars  to  the  rear  of  this  one  were  crushed  and 
broken,  some  of  them  falling  to  the  right 
and  some  to  the  left  of  the  track.  A  few  of  th« 
cars  In  the  rear  were  not  broken.  Plaintiff 
was  found  under  one  of  the  wrecked  cars,  his 
right  leg  crashed  and  broken,  his  left  mangled 
and  torn,  and  other  wounds.  The  plaintiff's 
testimony  also  tended  to  show  that  this  front 
car  was  loaded  with  flour  In  barrels;  that  it 
was  an  old  car;  that  several  of  its  sills  were 
rotten  and  worm-eaten,  and  they  appeared  to 
have  broken  squarely  In  two,  or  nearly  so; 
that  the  iron  truss  rods  that  ran  the  length 
of  the  car  had  not  broken,  but  the  ends  which 
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were  held  with  nuts  had  pulled  out  at  the 
rear  end,  polling  the  nuts  through  the  cross 
Bills,— the  rods  remaining  with  the  front  part 
of  the  car,  which  was  attached  to  the  tender. 
It  was  stipulated  by  the  parties  that  this  car 
(U.  I*.  7,919)  was  received  in  Atchison,  Kan., 
December  5,  1893,  having  come  over  defend- 
ant's road  from  St.  Louis  loaded  with  31,300 
pounds  of  nails,  and  it  remained  in  Atchison, 
in  defendant's  possession,  unloaded,  from  that 
date  until  December  10, 1893.  The  testimony 
on  part  of  defendant  tended  to  show  that 
the  car  was  sound,  in  good  condition,  and 
comparatively  new;  that  it  was  built  to  car- 
ry 60,000  pounds,  and  at  the  time  of  the 
wreck  was  loaded  with  30,000  pounds  of  bar- 
reled flour;  that  it  was  Inspected  at  Atchison 
and  Kansas  City,  and  no  defect  was  noticed; 
that  the  train,  which  consisted  of  18  cars, 
with  the  U.  L.  7,919  car  In  front,  was  running 
at  the  rate  of  20  to  25  miles  an  hour;  that 
when  the  engine  stopped  it  was  from  100  to 
200  yards  from  the  wrecked  cars.  At  the 
close  of  the  whole  case  defendant  demurred 
to  the  evidence,  the  court  overruled  the  de- 
murrer, and  defendant  excepted. 

At  the  request  of  plaintiff  the  court  in- 
structed the  jury  as  follows:  "(1)  The  court 
Instructs  the  Jury  that  if  you  believe,  from 
the  evidence  In  this  case,  that  at  the  time  of 
the  wreck  of  the  defendant's  train  the  tim- 
bers of  the  .car  No.  7,919,  Union  Line,  men- 
tioned in  evidence,  were  rotten  and  decayed, 
and  that  by  reason  thereof  the  said  car  was 
not  in  a  reasonably  safe  condition  for  use  in 
defendant's  said  train,  and  that  defendant 
knew  of,  or  by  the  exercise  of  ordinary  care 
might  have  known  of,  the  condition  of  Bald 
car,  and  that  by  reason  of  the  said  condition 
of  said  car,  if  the  Jury  believe,  from  the  evi- 
dence, it  was  in  such  condition,  the  said  car 
broke,  and  the  said  train  was  wrecked,  and 
plaintiff,  while  In  the  line  of  his  employment 
and  without  fault  on  his  part,  was  injured 
thereby,  the  Jury  must  find  for  the  plaintiff. 
<2)  If  the  Jury  find  for  the  plaintiff,  in  esti- 
mating his  damages  they  will  take  into  con- 
sideration not  only  his  age  and  condition  in 
life,  the  physical  injury  inflicted,  and  the 
bodily  pain  and  mental  anguish  endured,  but 
also  any  and  all  such  damages.  If  any,  which 
it  appears,  from  the  evidence,  will  reason- 
ably result  to  him  from  said  injury  In  the 
future,  not  to  exceed,  in  all,  the  sum  of  $25,- 
COO." 

At  the  request  of  defendant  the  court  gave 
the  Jury  the  following  instructions:  "(1) 
Even  if  the  Jury  should  find,  from  the  evi- 
dence, that  said  Union  Line  car  7,919  was  the 
first  one  of  the  train  to  leave  the  track,  still 
this,  In  and  of  itself,  does  not  prove  that  said 
car  was  unsafe,  unsound,  or  improperly  load- 
ed. (2)  It  is  further  charged  in  petition  that 
said  train  on  which  plaintiff  was  injured  was 
run  at  a  rapid  and  dangerous  rate  of  speed. 
Ton  are  instructed  that  defendant  was  guilty 
of  no  negligence  in  running  said  train  at  the 
rate  of  speed  disclosed  by  the  evidence.  (3) 


Even  if  the  jury  should  find  and  believe,  from 
the  evidence,  that  some  portion  of  said  car 
7,919,  Union  Line,  after  the  accident,  appear- 
ed to  be  unsound  and  defective,  yet  the  plain- 
tiff is  not  entitled  to  recover  herein  unless 
the  jury  believe  and  find,  from  the  preponder- 
ance of  the  evidence,  that  said  defects  were 
known  to  defendant  prior  to  said  accident,  or 
by  the  exercise  of  ordinary  care  upon  its 
part  said  defects  or  unsoundness  could  have 
been  discovered,  by  ordinary  inspection  upon 
the  part  of  said  defendant.  (4)  'Ordinary 
care,'  as  used  in  these  instructions,  means 
such  care  as  an  ordinarily  prudent  person 
would  exercise  under  the  circumstances  de- 
tailed in  evidence.  If,  therefore,  the  Jury  be- 
lieve, from  the  evidence,  that  defendant, 
through  its  proper  servant  or  servants,  after 
having  received  said  Union  line  car  7,919  for 
the  transportation  of  flour,  mentioned  in  evi- 
dence, inspected  the  same  at  Atchison,  Kan., 
then  the  presumption  is  that  said  servant  ex- 
ercised ordinary  care  in  the  inspection  of 
said  car,  and  did  his  duty,  and  it  devolves 
upon  plaintiff  to  show,  by  a  preponderance  of 
the  evidence,  that  said  defendant  failed  to  ex- 
ercise ordinary  care  in  inspecting  said  car; 
and  unless  the  Jury  shall  find,  from  the  evi- 
dence, that  said  plaintiff  has  overcome  the 
presumption  aforesaid  by  the  greater  weight 
of  all  the  testimony,  it  should  find  the  Issues 
herein  in  favor  of  defendant,  notwithstanding 
said  car  may  have  been  defective,  and  by  rea- 
son thereof  caused  the  injury  to  plaintiff.  (5) 
Even  if  the  jury  should  find,  from  the  evi- 
dence, that  said  Union  Line  car  7,919  was  the 
first  one  on  the  train  to  leave  the  track,  that 
it  was  unsound,  and  that  it  caused  the  wreck 
and  plaintiff's  Injury,  still,  unless  the  Jury  be- 
lieve, from  the  greater  weight  of  the  evi- 
dence, that  defendant's  servants  failed  to  ex- 
ercise ordinary  care  In  inspecting  said  car 
before  the  accident,  their  verdict  should  be 
for  the  defendant.  The  jury  are  further  In- 
structed, in  this  connection,  that,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  the  law 
presumes  that  the  servants  of  defendant  who 
inspected  said  car  performed  their  duty  prop- 
erly. (6)  The  court  Instructs  the  Jury  that 
defendant  was  not  required,  under  the  law, 
upon  receipt  of  said  Union  Line  car  7,919,  to 
make  tests  to  discover  hidden  defects  in  the 
construction,  or  in  the  materials  used  In  the 
construction,  of  said  car.  (7)  If  the  jury  be- 
lieve, from  the  evidence,  that  there  was  noth- 
ing patent  upon  the  face  of  said  Union  Line 
car  7,919  indicating  that  it  was  unsound  and 
unfit  for  use,  and  that  there  was  nothing  to 
Indicate,  upon  reasonable  Inspection  of  same 
by  the  servants  of  defendant,  that  said  car 
was  unsound  and  unfit  for  the  use  it  was  then 
put  to  in  transporting  said  flour,  then  your  ver- 
dict must  be  for  defendant,  notwithstanding 
you  may  also  believe  that  said  car  was  un- 
sound, and  that  said  unsoundness  caused  the 
wreck  which  resulted  in  plaintiff's  injury. 
(8)  The  Jury  are  further  instructed  that  de- 
fendant was  not  bound  to  furnish  to  plaintiff 
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absolutely  safe  appliances  and  cars  with 
which  to  work,  but  was  only  required  to 
use  ordinary  care  in  Inspecting  this  and  other 
foreign  cars  which  came  upon  its  road,  so  as 
to  ascertain  whether  any  defect  or  unsound- 
ness appeared  thereon  which  were  open  to 
inspection,  and  which  could  be  ascertained 
by  ordinary  inspection  of  same.  (9)  You  are 
further  instructed  that,  in  considering  the 
charges  of  negligence  against  defendant,  you 
are  confined  solely  to  said  Union  Line  car 
7,019,  and  cannot  consider  any  other  sup- 
posed negligence  which  may  have  caused  the 
injury  to  plaintiff.  (10)  The  court  instructs 
the  Jury  that  defendant  was  guilty  of  no 
negligence  in  running  Its  train  at  the  rate  of 
speed  at  which  It  was  run  at  the  time  of  the 
accident  If  the  Jury  are  unable  to  deter- 
mine, from  the  evidence,  whether  said  Union 
Line  car  7,919  caused  plaintiff's  injury,  or 
whether  It  occurred  from  some  other  source, 
then  it  Is  your  duty  to  return  a  verdict  for 
defendant,  as  the  burden  of  proof  herein  de- 
volves upon  the  plaintiff.  Even  If  the  Jury 
should  find  and  believe,  from  the  evidence, 
that  said  Union  Line  car  7,919  was  the  first 
car  which  went  off  defendant's  track,  yet  this 
does  not  prove  that  said  car  was  unsound  or 
defective,  and  your  verdict  must  still  be  for 
defendant,  unless  you  further  find  and  be- 
lieve, from  the  greater  weight  of  the  evidence, 
that  said  car  was  unsound  and  defective,  and 
either  known  to  have  been  so  by  defendant, 
or  by  the  exercise  of  ordinary  care  upon  its 
part  could  have  been  known,  and,  further, 
that  said  unsoundness  of  said  car  directly 
caused  plaintiff's  injuries.  (11)  The  burden 
of  proof  in  this  case  is  upon  the  plaintiff. 
Before  the  Jury  can,  therefore,  find  for  plain- 
tiff, it  must  believe  and  find  from  the  pre- 
ponderance or  greater  weight  of  all  the  evi- 
dence—First, that  the  Union  Line  car  7,919, 
next  to  defendant's  tender,  caused  plaintiff's 
injuries;  second,  that  said  car  was  defective, 
unsafe,  and  unfit  for  the  purposes  for  which 
it  was  then  used;  third,  that  said  defects 
were  known  to  defendant,  or  by  the  exercise 
of  ordinary  care  upon  its  part  could  have 
been  ascertained  by  reasonable  inspection  up- 
on the  part  of  said  defendant.  Unless  the 
jury  find,  from  the  greater  weight  of  all  the 
evidence,  in  favor  of  plaintiff  upon  all  three 
of  the  propositions  aforesaid,  the  verdict  must 
be  in  favor  of  the  defendant  (12)  The  Jury 
are  instructed  that,  although  you  may  find 
and  believe,  from  the  evidence,  that  the  train 
upon  which  plaintiff  was  acting  as  brakeman 
was,  at  the  time  of  the  injury,  being  run  at 
a  rapid  or  dangerous  rate  of  speed,  and  by 
reason  thereof  was  ditched  or  wrecked,  and 
the  plaintiff  injured  thereby,  yet.  under  the 
evidence  in  this  case,  your  finding  should  be 
for  the  defendant.  (13)  Unless  the  Jury  be- 
lieve, from  the  preponderance  of  the  evidence, 
that  the  Union  Line  car  7,919  broke  before  it 
left  the  track,  then  your  verdict  must  be  for 
defendant  notwithstanding  you  may  further 
believe  that  some  portion  of  said  car  was  un- 


sound or  rotten.  (14)  It  is  the  duty  of  the 
Jury  under  the  law  to  try  this  cause  as  they 
would  a  suit  between  two  individuals.  The 
fact  that  plaintiff  is  an  individual  and  the 
defendant  a  corporation  should  make  no  dif- 
ference with  the  Jurors  in  arriving  at  their 
verdict  In  considering  and  deciding  the  case, 
the  Jury  should  look  solely  to  the  evidence 
for  the  facts,  and  to  the  instructions  of  the 
court  for  the  law  of  the  case,  without  any 
reference  as  to  who  is  plaintiff  and  who  de- 
fendant. You  are  further  Instructed  that 
each  and  all  the  instructions  herein  are  In 
harmony  with  each  other,  and  must  be  con- 
sidered and  construed  together  in  arriving  at 
your  verdict"  1 

Defendant  also  asked  the  following  Instruc- 
tions, which  the  court  refused:  "(15)  Under 
the  pleadings  and  evidence  in  this  case.  It  is 
the  duty  of  the  Jury  to  return  a  verdict  for 
defendant.  (10)  The  court  further  Instructs 
the  Jury  that  defendant  was  guilty  of  no 
negligence  in  transporting  said  car  7,919  as  it 
was  loaded  at  the  time  of  the  accident  with 
the  flour  mentioned  in  evidence.  (17)  It  is 
charged  in  petition  that  defendant  was  guilty 
of  negligence  in  having  placed  and  famished, 
and  allowed  to  be  placed,  operated,  and  used 
In  its  train,  car  numbered  7,919,  with  the  in- 
itials 'U.  L.'  thereon,  which  was  at  the  time 
unfit  for  service,  unsafe,  old,  worn,  and  out 
of  repair,  and  the  timbers  of  which  were  de- 
cayed and  rotten,  and  which  was  by  defend- 
ant overloaded  and  improperly  loaded.  You 
are  Instructed  that  the  facts  detailed  in  evi- 
dence are  lnsunlcient  to  establish  any  negli- 
gence upon  the  part  of  defendant  in  the  fore- 
going respects,  causing  plaintiff's  injury. 
(18)  It  is  further  charged  in  petition  that  said 
car  was  improperly  overloaded  with  flour. 
You  are  instructed  that  defendant  was  guilty 
of  no  negligence  In  transporting  said  car, 
loaded,  as  It  was,  with  the  flour  aforesaid." 

To  the  giving  of  those  instructions  asked 
by  the  plaintiff,  and  the  refusing  of  those  re- 
fused asked  by  defendant  the  defendant  duly 
excepted.  There  was  a  verdict  and  judg- 
ment for  plaintiff  for  $15,000,  motions  for 
new  trial  and  in  arrest  by  defendant  which 
were  overruled,  exceptions  preserved,  and  the 
cause  brought  here  for  review. 

1.  It  is  contended  by  defendant  that  the 
plaintiff  has  stated  himself  out  of  court  by 
averring  in  his  petition  that  the  defendant 
was  guilty  of  negligence  in  running  the  train 
at  a  dangerous  speed,  and  testifying  himself 
to  that  effect.  The  proposition  is  that  It  ap- 
pears from  plaintiff's  pleading  and  proof  that 
the  wreck  was  caused  by  the  negligence  of 
plaintiff's  fellow  servants,  in  running  the 
train.  The  petition  does  charge  that  the 
train  was  being  run  at  a  rapid  and  dangerous 
rate  of  speed,  and  that  by  means  of  the  de- 
fective car  and  the  dangerous  rate  of  speed 
the  accident  occurred.  If  this  petition,  under 
a  strict  construction  contra  proferentem),  is 
liable  to  the  Interpretation  that  the  rapid  and 
dangerous  Bpeed  of  the  train  was  the  cause 
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of  the  accident,  It  would  have  been  held  bad 
on  demurrer,  If  a  demurrer  had  been  in  sea- 
son interposed;  bat  after  Issue  joined,  and 
trial  and  verdict,  the  court  will  not  construe 
the  petition  most  strictly  against  the  pleader, 
but  the  pleading  will  "be  liberally  construed 
with  a  view  to  substantial  Justice."  Rev.  St. 
1889,  I  2704;  Young  v.  Iron  Co.,  108  Mo. 
324,  15  8.  W.  771;  McDermott  v.  Claas,  104 
Mo.  14,  15  S.  W.  995;  Bank  v.  Sealzo,  127 
Mo.  164,  29  S.  W.  1032.  If  a  petition  found- 
ed on  negligence  states  two  acts,  each  con- 
stituting negligence,  and  each  sufficient  in  it- 
self to  sustain  the  cause  of  action,  if  there 
be  proof  to  sustain  one  and  no  proof  of  the 
other,  the  action  will  not  fall;  and  If  one  of 
the  acts  charged  as  negligence  Is  not,  under 
the  law  of  the  case,  such  negligence  as  de- 
fendant is  liable  for,  the  petition  is  vulnera- 
ble to  special  demurrer  or  motion  to  strike 
out  But  a  party  who  wants  to  insist  on  his 
right  to  have  his  adversary  state  his  case  un- 
der the  strict  rules  of  pleading  must  make  his 
demand  known  to  the  court  in  due  season  and 
in  due  form.  If  he  waits,  and  takes  his 
chances  on  a  verdict,  he  will  not  be  relieved 
from  the  effect  of  an  unfavorable  result  of 
bis  venture,  if,  by  a  liberal  construction,  as 
the  statute  requires,  there  is  sufficient  in  the 
petition  to  support  the  verdict.  The  petition 
charges  defendant  with  negligence  in  two 
particulars,— defective  car,  and  dangerous 
speed  of  train.  The  one  Is  cause  for  which 
defendant  Is  responsible  to  plaintiff;  the  oth- 
er is  not.  No  demurrer  is  interposed,  nor 
motion  to  strike  out,  but  Issue  Is  joined,  and 
the  cause  is  tried.  If,  in  that  condition  of 
tbe  pleadings,  the  evidence  shows  that  the 
Injury  complained  of  was  tbe  result  of  that 
act  stated  in  the  petition  for  which  the  de- 
fendant is  not  responsible  to  the  plaintiff,  the 
court  should  then,  on  demurrer  to  tbe  evi- 
dence, take  the  case  from  the  jury;  but  if 
tbe  evidence  shows  that  the  injury  resulted 
from  the  cause  for  which  the  defendant  Is 
liable  to  the  plaintiff,  the  court  would  not  al- 
low the  plaintiff's  just  cause  to  be  defeated 
on  account  of  an  uncovered  defect  In  the  peti- 
tion, easily  susceptible  of  amendment  The 
demurrer  In  this  case  was  not  directed  to  the 
petition  before  trial,  nor  was  It  leveled  at 
the  plaintiff's  evidence  alone  at  the  trial,  but 
•came  after  all  the  evidence  of  defendant  was 
in,  and  must  be  considered  in  that  light. 
Now,  what  was  the  evidence  to  support  the 
demurrer  on  the  ground  that  the  accident  was 
caused  by  a  dangerous  speed?  Plaintiff  tes- 
tified that  he  noticed  that  the  engineer  did 
not  shut  off  as  he  generally  did,  and  the  train 
was  going  too  fast;  that  he  looked  to  see 
what  condition  the  drivewheels  were  in;  that 
he  had  not  been  on  the  road  long  enough  to 
tell  the  speed  of  the  train  by  riding.  "I 
thought  we  were  running  too  fast,  and  think 
about  that  time  we  were  going  in  the  ditch." 
That  Is  all  the  evidence  in  the  case  tending 
to  prove  that  the  train  was  running  at  a  dan- 
gerous speed,  and  that  tbe  opinion  of  a  boy 


19  years  old,  with  experience  less  than  a  year 
as  a  brakeman.  Suppose  we  leave  out  of  view  . 
for  the  moment  the  fellow-servant  doctrine, 
and  suppose  the  defendant  would  have  been 
liable  to  plaintiff  if  the  accident  had  been 
caused  by  running  the  train  too  fast  and  sup- 
pose that  was  all  the  evidence  of  the  fact  the 
plaintiff  had  to  rely  on;  is  there  a  court  in 
all  the  land  that  would  have  suffered  a  Judg- 
ment to  go  against  the  defendant  on  that  evi- 
dence? Then,  if  It  wonld  not  justify  a  ver- 
dict In  his  favor,  would  justice  allow  It  to 
preclude  him  from  a  recovery  that  he  was 
otherwise  entitled  to?  Granting  all  that 
may  be  said  about  the  difference  between  an 
admission  of  a  fact  by  a  party  against  his 
interest  and  the  assertion  of  the  same  in  his 
Interest,  still  how  much  does  this  boy's  opin- 
ion, formed  under  those  circumstances,  weigh, 
whether  you  put  it  In  one  side  of  the  scales 
or  the  other?  But  defendant's  witnesses  com- 
pletely negative  the  idea  that  the  train  was 
running  too  fast.  They  say  it  was  running 
from  20  to  25  miles  an  hour.  The  conductor 
said  they  were  two  hours  late,  but  were  not 
trying  to  make  up  time;  that  they  were  not 
using  steam,  and  it  was  not  necessary;  that 
they  were  in  half  a  mile  of  the  side  track 
where  they  were  to  wait  for  the  passenger 
train.  Plaintiff  did  not  try  to  show  that 
the  road  was  In  bad  order,  so  that  a  train 
could  not  safely  run  over  it  at  the  speed  of 
25  miles  an  hour.  No  witness  said  that  20 
to  25  miles  an  hour  was  a  dangerous  speed, 
and  no  witness  would  have  been  believed  if 
he  had  said  so.  The  idea  that  the  train  was 
running  at  a  dangerous  speed  was  effectually 
removed  from  the  consideration  of  the  jury, 
even  If  It  had  had  a  lodging  there,  by  two 
Instructions,  which  were  written  by  counsel 
for  defendant  and  given  at  their  request  The 
argument  is  now  made  by  the  counsel  that 
those  Instructions  meant  that  defendant  was 
not  liable  to  plaintiff,  even  though  the  train 
was  being  run  at  a  dangerous  speed,  because 
it  was  the  work  of  his  fellow  servants;  but 
that  Is  not  what  defendant's  second  and  tenth 
instructions  say,  and  that  meaning  in  them  is 
not  obvious.  The  last  paragraph  In  defend- 
ant's Instruction  14  directs  the  Jury  to  con- 
strue the  Instructions  all  together  and  In  har- 
mony. If  the  second  and  tenth  Instructions 
for  defendant  were  intended  to  mean  what  It 
is  now  contended  they  mean,  the  twelfth  in- 
struction was  useless,  because  the  twelfth  in- 
struction is  that  although  they  may  find  that 
the  train  was  running  at  a  dangerous  speed1, 
still,  as  plaintiff  was  brakeman  on  the  train, 
defendant  was  not  liable.  Counsel  who 
drew  those  instructions  did  not  intend  to 
mislead  the  court  or  Jury.  There  was  noth- 
ing covert  in  them.  They  were  plain, 
straightforward,  and  meant  what  they  said. 
But  not  only  did  the  second  and  tenth  in- 
structions for  defendant  eliminate  that  ques- 
tion from  the  case,  but  the  first  instruction 
for  plaintiff,  emphasized  by  the  eleventh  In- 
struction for  defendant  limited  the  inquiry  of 
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the  Jury  to  the  real  matter  In  controversy, 
so  that  It  would  be  impossible  for  an  lntelli- 
'  gent  Juror  to  make  a  mistake  as  to  the  Issue 
he  was  to  try.  There  was  nothing  in  the 
pleadings  or  evidence  that  would  have  justi- 
fied the  court  In  taking  the  case  from  the  Jury 
on  the  fellow-servant  doctrine. 

2.  But  defendant  insists  that  there  was  no 
evidence  tending  to  show  that  it  was  liable  on 
the  theory  that  the  wreck  was  caused  by  the 
alleged  defective  car.  Under  instruction  1 
given  for  the  plaintiff,  the  jury  were  directed 
to  find  for  plaintiff  if  they  were  satisfied, 
from  the  evidence,  that  the  car  was  rotten, 
and  for  that  reason  unsafe;  that  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  its  condition;  that  be- 
cause of  such  condition  it  broke,  and  the 
train  was  thereby  wrecked,  and  plaintiff  was 
Injured  as  the  result,  without  fault  on  his 
part.  This  was  followed  by  instructions  for 
defendant  elaborating  and  guarding  each 
proposition  from  defendant's  standpoint,  and 
finally  analyzing  and  summarizing  the  issues 
in  instruction  11,  and  placing  the  burden  of 
proof  on  the  plaintiff.  Defendant  has  nothing 
to  complain  of  in  those  instructions.  The 
jury  found  for  plaintiff,  and  the  court  over- 
ruled the  motion  for  new  trial.  In  this  con- 
dition of  the  record  this  court  is  not  called 
upon  to  weigh  the  evidence  to  ascertain  on 
which  side  is  the  preponderance.  We  are  to 
look  at  it  only  to  see  if  there  was  substantial 
proof  to  support  the  plaintiff's  side  of  the  is- 
sues. There  was  no  doubt  in  the  minds  of 
those  who  were  upon  the  scene,  at  and  im- 
mediately after  the  accident,  that  it  was  the 
breaking  in  two  of  the  front  car  that  caused 
the  wreck;  and,  if  they  have  described  that 
scene  to  us  truthfully,  we  can  have  no  doubt 
of  it  There  was  the  front  car  broken  in  two, 
the  rear  end  still  on  the  track,  its  timbers 
dropped  down  in  front,  having  plowed  against 
the  ties,  and  all  the  other  cars  piled  in  a 
wreck  against  and  behind  it  And  the  front 
end,— where  was  it?  Still  coupled  fast  to  the 
tender,  off  the  track,  and  distant,  according 
to  some  of  the  witnesses  from  70  to  80  feet, 
and  according  to  another  from  100  to  200 
yards  ahead.  How  did  the  parts  get  severed 
in  that  way?  No  witness  has  said,  and  no 
witness  need  say.  The  thing  speaks  for  it- 
self. All  the  witnesses  who  undertook  to  in- 
vestigate the  cause  of  the  wreck  examined 
this  car,  and  some  of  them  examined  no  fur- 
ther. That  was  to  be  expected.  If  a  chain 
is  broken,  one  looking  for  the  cause  naturally 
examines  the  broken  link,  and  for  the  pur- 
pose of  that  Inquiry  need  go  no  further. 
There  was  one  witness,  and  only  one,  who 
said  that  the  car  was  whole  when  it  left  the 
track,  and  the  damage  to  it  was  caused  after. 
If  that  was  true,  then  all  the  other  witnesses, 
both  for  plaintiff  and  defendant,  were  mis- 
taken when  they  said  that  they  found  one 
end  of  the  car  on  the  track,  and  the  other 
end  coupled  to  the  tender,  some  distance 
ahead.  This  statement  was  not  made  by  this 


witness  in  his  direct  examination,  nor  in  bis 
cross  examination,  but  was  his  last  utterance 
on  his  redirect  examination  and  is  in  con- 
tradiction of  his  own  statements  in  his  chief 
and  cross  examinations,  in  which  he  said 
that  the  car  was  broken  in  two  about  the 
center,  and  the  front  half  remained  attached 
to  the  tender.  The  jury  doubtless  came  to 
the  conclusion  that  it  was  Improbable  that 
the  car  had  gone  off  whole,  been  broken  after- 
wards, and  the  parts  got  back  in  the  .posi- 
tions they  were,  by  the  time  the  people  in 
the  neighborhood  collected  on  the  scene.  On 
the  question  of  whether  or  not  the  car  was 
rotten,  there  were  also  some  facts  to  speak 
for  themselves.  Defendant  produced  in  evi- 
dence the  plans  and  specifications  under 
which  this  car  was  built  in  1887,  calling  for 
first-class  material  and  workmanship.  It  was 
designed  to  carry  60,000  pounds,  and  that 
was  its  record  capacity.  In  1881  its  strength 
had  been  fortified  with  what  was  called  "Gra- 
ham draft  rigging."  Why  that  was  done  we 
are  not  informed.  A  few  days  before  this 
accident  the  car  was  sent  from  the  East  over 
defendant's  road,  loaded  to  one-half  Its  rec- 
ord capacity.  Defendant  kept  it  five  days  in 
its  yards  at  Atchison,  when  it  was  loaded  to 
one-half  its  record  capacity,  and  put  into  this 
train.  This  was  an  ordinary  freight  train, 
of  18  cars.  It  was  running  at  not  an  unrea- 
sonable speed,  and  yet,  under  these  not  unfa- 
vorable conditions,  the  car  broke  in  two.  If 
it  was  a  sound  car,  capable  of  sustaining  the 
draft  incident  to  railroad  traffic  In  an  ordi- 
nary freight  train  while  carrying  a  load  of 
60,000  pounds,  why  did  it  go  to  pieces  in  this 
ordinary  train,  while  carrying  only  30,000 
pounds?  The  great  noise  caused  by  the 
wreck  attracted  many  people  living  in  the 
vicinity,  who  collected  on  the  scene.  Some 
of  them  felt  interest  enough  in  the  matter 
to  examine  the  broken  car,  and  they  testified 
that  its  timbers  were  rotten.  We  will  not 
now  attempt  to  analyze  or  review  the  evi- 
dence, nor  will  we  weigh  it  It  was  sufficient 
to  carry  the  case  to  the  Jury  on  that  ques- 
tion. It  seems  to  have  satisfied  them  and 
the  trial  judge,  and  there  is  no  occasion  for 
our  looking  further  into  it  Assuming  that 
the  car  was  unfit  for  service,  was  Its  defect 
such  as  defendant  might  by  the  exercise  of 
ordinary  care,  have  discovered  It?  The  testi- 
mony of  the  plaintiff's  witnesses  on  that  sub- 
ject was  to  the  effect  that  the  sills  of  the  car 
were  rotten.  The  witnesses  differed  some- 
what In  their  forms  of  expression,  and  to 
some  extent  in  the  degree  of  decay;  but  they 
all  gave  the  idea  that  the  sills  were  rotten, 
and  caused  the  destruction  of  the  car.  The 
outside  sills  were  painted,  and  the  defect  in 
them  was  not  observable  to  the  eye  from  the 
outside;  but  the  inside  sills  were  not  paint- 
ed. It  was  left  to  the  Jury  to  say  whether 
or  not  the  defects,  as  described  by  the  wit- 
nesses, were  such  as  might  have  been  dis- 
covered by  ordinary  care.  Defendant  under- 
took to  show  that  the  car  was  Inspected  in 
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Atchison  and  in  Kansas  City  by  the  regular 
car  inspectors.  The  manner  of  making  these 
inspections  was  in  evidence.  From  this  it 
appeared  that  the  inspector  in  Atchison  in- 
spected about  150  cars  In  a  day,  and  the  Kan- 
sas City  man  Inspected  about  100  cars  In  a 
night.  This  car  passed  through  such  Inspect- 
ors, and  as  the  Inspectors  made  no  note  of 
the  car,  as  they  would  hare  done  If  they  had 
seen  a  defect,  they  presumed  It  was  in  good 
condition.  It  was  for  the  jury  to  say  whether 
or  not  they  were  satisfied,  from  that  evidence, 
that  defendant  had  used  reasonable  care  to 
discover  the  defects.  Evidently,  by  their  ver- 
dict, the  Jury  were  not  satisfied  that  such  In- 
spection came  up  to  the  standard  of  ordinary 
care.  There  was  substantial  testimony  to 
sustain  every  fact  necessary  to  be  proven  by 
the  plaintiff  under  the  Instructions  given,  and 
there  was  nothing  to  Indicate  any  fault  on 
his  part.  Therefore  there  was  no  foundation 
for  the  demurrer  to  the  evidence. 

8.  The  next  point  pressed  on  our  attention 
Is  the  contention  that  the  jury  awarded  ex- 
cessive damages.  In  estimating  the  damages 
of  plaintiff,  there  is  no  certain  measure  to 
guide  us.  The  law  calls  for  compensation 
for  the  Injury,  but  gives  us  no  table  of 
weights  or  measures  by  which  the  compensa- 
tion Is  to  be  determined.  The  solution  of  the 
question,  guarded  only  by  some  general  lim- 
itations, Is  left  to  the  Judgment  and  con- 
science of  the  jury.  It  must  be  so  from  neces- 
sity. We  say  compensation,  but  compensa- 
tion is  a  synonym  for  satisfaction,  and  in 
that  sense  there  can  be  no  full  compensation 
for  an  Injury  like  that  the  plaintiff  has  sus- 
tained. But  still  compensation  as  nearly  as 
it  can  be  estimated  Is  what  the  law  demands, 
and  It  relies,  as  it  must  of  necessity  rely,  in 
a  great  measure,  on  the  sense  of  right  and 
justice  of  the  jury,  subject  in  some  degree  to 
the  correcting  power  of  the  court.  The  In- 
juries and  suffering  of  the  plaintiff  In  this 
case  have  been  of  the  most  distressing  char- 
acter. He  was  a  youth  19  years  old,  full  of 
health  and  strength  and  spirit.  He  was 
thrown  under  this  wreck,  and  broken  and 
mangled  to  a  shocking  degree.  His  right  leg 
was  crushed.  First  his  foot  had  to  be  cut 
off;  then  his  leg  was  amputated  to  within 
seven  inches  of  his  hip  joint.  The  flesh  was 
torn  from  his  left  leg,  from  the  knee  to  the 
ankle,  leaving  the  bone  exposed.  The  de- 
tails of  his  suffering  are  shocking  to  contem- 
plate, and  all  that  remains  of  him  now  is  a 
helpless,  hopeless  cripple.  Counsel  for  plain- 
tiff, in  his  closing  argument  before  the  jury, 
said:  "Gentlemen  of  the  jury,  It  is  not  for 
me  to  say  how  much,  but  I  think  he  ought 
to  have  a  liberal  judgment,  and  in  my  humble 
opinion  $12,000  is  not  tob  much."  It  is  now 
contended  that  that  statement  put  a  limit  to 
the  amount  the  jury  could  assess,  and  going 
beyond  indicated  a  spirit  of  passion  or  preju- 
dice. We  see  nothing  in  that  remark  upon 
which  to  base  that  contention.  It  was  sim- 
ply the  opinion  of  the  counsel,  given  as  such, 
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couched  in  terms  of  deference,  and  disclaim- 
ing at  the  time  any  controlling  influence  on 
the  subject.  The  jury  thought  that  $15,000 
was  just  compensation.  There  is  nothing  In 
the  record  to  indicate  that  that  was  anything 
else  than  the  result  of  their  honest  Judgment, 
and  there  Is  no  reason  why  we  should  dis- 
turb their  verdict 

4.  What  has  gone  before,  in  discussing  the 
demurrer  to  the  evidence,  disposes  of  the  de- 
fendant's instructions  refused,  since  they 
were  also  in  the  nature  of  demurrers  to  the 
evidence,  and  there  is,  therefore,  no  necessity 
for  further  discussion  of  them.  But  some  of 
the  instructions  given  for  the  defendant 
should  not  be  passed  without  notice.  Al- 
though this  is  defendant's  appeal,  and  there- 
fore there  Is  no  exception  to  the  ruling  of 
the  court  In  giving  defendant's  Instructions, 
yet,  as  those  Instructions  will  be  published  in 
this  record,  and  as  they  contain  erroneous 
views  of  the  law,  they  are  liable  to  be  con- 
sidered as  having  passed  with  the  approval 
of  this  court  and  might  be  followed  as  preced- 
ents. The  first  Instruction  is  that,  although 
the  jury  find  that  the  Union  Line  car  7,919 
was  the  first  to  leave  the  track,  yet  that 
does  not  prove  that  the  car  was  unsound. 
That  Is  true  as  a  matter  of  fact,  and  a  plain 
common-sense,  proposition;  but  it  is  not  a 
legal  proposition,  and  is  not  within  the  prov- 
ince of  the  court  to  instruct  the  jury  upon. 
The  third  instruction  given  for  defendant  is 
to  tbe  effect  that,  if  the  Jury  find  that  the 
car  was  defective,  yet  the  defendant  is  not 
liable  on  that  account,  unless  It  knew  of  the 
defect,  or  by  the  exercise  of  ordinary  care 
could  have  discovered  It  "by  ordinary  inspec- 
tion." The  evidence  in  this  case  showed  the 
system  of  Inspection  that  defendant  ordinarily 
employed,  and  that  was  the  "ordinary  inspec- 
tion" that  the  instruction  referred  to,  and 
the  effect  of  the  instruction  was  that,  if  the 
car  passed  through  the  Inspection,  it  was  all 
that  the  law  required.  The  vice  of  the  In- 
struction is  that  it  substitutes  the  defendant's 
"ordinary  Inspection"  for  the  law's  ordinary 
care.  Defendant's  fourth  instruction  Is  that 
the  law  presumes  that  defendant's  servants 
did  their  duty  in  inspecting  the  car,  and  the 
burden  Is  on  the  plaintiff  to  show  that  they 
failed  to  do  so.  There  is  no  such  presump- 
tion in  defendant's  favor.  On  the  contrary, 
when  it  appears  that  the  servant  is  injured 
by  a  defective  appliance  furnished  by  the 
master,  the  burden  Is  on  the  master  to  show 
that  he  exercised  the  ordinary  care  that  the 
law  requires.  The  fifth  instruction  contains 
the  same  error.  There  is  no  error  in  this 
record  of  which  the  defendant  has  a  right  to 
complain.  The  Judgment  of  the  circuit  court 
ought  to  be  affirmed. 

PER  CURIAM.  The  foregoing  opinions, 
expressing  the  views  of  the  different  mem- 
bers of  the  court,  are  ordered  filed. 

GANTT,  C.  J.,  and  BRACE,  J.,  concur  with 
VALLIANT,  J,  for  the  affirmance  of  the 


Digitized  by 


Google 


786 


51  SOUTHWESTERN  REPORTER. 


Judgment  BURGESS  and  MARSHALL,  JJ., 
bold  the  Judgment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  SHER- 
WOOD and  ROBINSON,  JJ.,  hold  the  Judg- 
ment should  be  reversed  without  remanding, 
but,  In  order  to  dispose  of  the  case,  concur 
with  BURGESS  and  MARSHALL,  JJ.,  In  or- 
dering the  Judgment  reversed  and  the  cause 
remanded.  GANTT,  C.  J.,  and  BRAOE  and 
VALLIANT,  JJ.,  dissent 


McNAMARA  v.  COMMONWEALTH.* 
(Court  of  Appeals  of  Kentucky.  June  17,  1899.) 

CRIMINAL  LAW— CONTINUANCE. 

1.  Accused  was  not  entitled  to  a  continuance 
to  enable  him  to  give  notice  and  get  up  the  nec- 
essary affidavits  for  a  motion  for  a  change  of 
veDue,  though  he  had  been  informed  by  his  at- 
torney that  Ub  case  would  be  assigned  to  a  later 
day  of  the  term,  as  he  had  ample  time  to  take  the 
steps  necessary  to  make  the  application  for  a 
change  of  venue. 

2.  Accused  cannot  complain  that  he  was  tried 
when  there  was  great  feeling  against  him,  where 
the  verdict  is  moderate  on  the  testimony  as  giv- 
en, and  no  reason  appears  why  all  the  facta 
might  not  have  been  shown  on  the  trial. 

Hazelrigg,  C.  J.,  dissenting. 

Appeal  from  circuit  court  Fayette  county. 

"Not  to  be  officially  reported." 

W.  J.  McNamara  was  convicted  of  the  of- 
fense of  maliciously  shooting  and  wounding, 
and  he  appeals.  Affirmed. 

W.  S.  Bronston  and  Geo.  Denny,  for  appel- 
lant  W.  S.  Taylor,  for  the  Commonwealth. 

HOBSON,  J.  Appellant,  W.  J.  McNamara, 
was  Indicted  in  the  Fayette  circuit  court  for 
the  crime  of  maliciously  shooting  and  wound- 
ing George  Knickerbocker,  and,  having  been 
found  guilty,  and  his  punishment  fixed  at 
three  years  In  the  penitentiary,  he  seeks  by 
this  appeal  a  reversal  of  the  Judgment  The 
proof  shows  that  appellant  and  Knickerbock- 
er came  into  the  saloon  of  Ed.  Cbenault,  on 
Water  street  in  Lexington,  together,  one 
night  about  9  o'clock.  Knickerbocker  ordered 
drinks,  and  they  drank  together.  Some  dis- 
pute arose  between  Knickerbocker  and  the 
barkeeper  about  paying  for  the  drinks,  and 
appellant  then  paid  for  them.  Knickerbock- 
er, so  far  as  the  evidence  shows,  then  said 
something  about  Annie,  and  appellant  asked, 
"You  know  her,  do  you?"  Knickerbocker  re- 
plied, "Yes,  I  have  known  her  ever  since  she 
was  a  girl."  Appellant  then  stepped  back, 
drew  his  pistol,  and  began  to  shoot  at  Knick- 
erbocker, who  had  no  weapon,  and  did  not 
make  any  advance  on  appellant  or  offer  to 
strike  him.  Appellant  fired  three  shots,  one 
of  which  inflicted  a  serious  wound.  Knick- 
erbocker was  a  negro,  then  In  the  United 
States  service,  and  stationed  at  Lexington. 
All  the  conversation  passing  between  them 
after  they  took  the  drinks  Is  not  shown,  but 
there  Is  nothing  shown  by  any  of  the  parties 

i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


in  the  room  excusing  In  any  degree  appellant 
In  drawing  his  pistol,  and  continuing  to  shoot 
at  the  negro,  when  he  had  made  no  attack, 
and  beat  a  precipitate  retreat  as  soon  as  ap- 
pellant attacked  him. 

The  chief  ground  of  complaint  Is  that  a 
continuance  was  not  granted,  but  no  suffi- 
cient ground  was  set  out  in  the  affidavit  filed 
for  that  purpose.  It  did  not  show  that  any 
witnesses  were  absent  The  only  ground 
stated  was  that  appellant  wished  to  enter  a 
motion  for  a  change  of  venue,  and  that  be 
had  been  informed  by  his  attorney  that  his 
case  would  be  assigned  to  a  later  day  of  the 
term,  and  so  he  desired  time  to  give  notice, 
and  get  up  the  necessary  affidavits  for  a 
change  of  venue.  He  had  had  time  enough 
to  do  all  this  before  his  case  was  called  for 
trial,  and  showed  no  diligence  or  sufficient 
excuse  for  the  neglect  to  seasonably  take  the 
steps  necessary  to  make  application  for  a 
change  of  venue,  and,  if  such  grounds  were 
sufficient  to  secure  the  continuance  of  a  crim- 
inal case,  Justice  would  often  be  defeated  al- 
together. It  is  earnestly  argued  that  appel- 
lant was  tried  when  there  was  great  feeling 
against  him,  and  the  sentiment  was  so  hos- 
tile that  It  was  impossible  for  him  to  have 
a  fair  trial.  But  there  were  a  number  of  per- 
sons in  the  saloon  when  the  shooting  occur- 
red; and,  as  the  trial  also  took  place  in  the 
city  of  Lexington,  we  see  no  reason  why  the 
real  facts  might  not  have  been  shown  on  the 
trial.  Appellant  could  certainly  have  bad 
these  witnesses  subpoenaed  If  their  testimony 
was  not  In  effect  the  same  as  those  intro- 
duced. On  the  testimony  as  given  on  the 
trial,  the  verdict  is  moderate,  and  we  do  not 
see,  on  all  the  evidence,  that  appellant  has 
any  cause  to  complain  of  the  Jury  for  preju- 
dice on  their  part 

Appellant  testified  that  Knickerbocker 
cursed  him,  and  said,  "You  kept  me  from  kill- 
ing that  boy  this  afternoon;  now  we  win 
have  this  out  right  now;"  that  his  right  arm 
was  thrown  behind  him,  as  if  to  draw  a 
weapon,  and,,  as  he  started  towards  appel- 
lant the  latter,  deeming  himself  in  danger, 
drew  his  pistol,  and  fired  on  him,  wounding 
him  as  charged  In  the  indictment  But 
no  bystander  substantiated  this  testimony, 
though  it  seems  appellant  had  several  friends 
present.  The  Instructions  of  the  court  clearly 
submitted  the  disputed  questions  of  fact  to 
the  Jury,  and  on  the  whole  case  we  find  no 
reversible  error  in  the  record.  Judgment  af- 
firmed. 

HAZELRIGG,  C.  J.  (dissenting).  Some 
time  in  the  fall  of  1898  the  appellant  got  Into 
an  altercation  with  and  shot  one  Knicker- 
bocker In  a  saloon  owned  by  appellant's 
mother  In  Lexington.  The  wound  was  ap- 
parently a  slight  one,  and,  appellant  claims, 
was  inflicted  by  him  in  self-defense.  The  ac- 
cused was  discharged  on  the  examining  trial. 
Knickerbocker,  who  was  only  temporarily  in 
Lexington,  left  there,  and  has  not  appeared 
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since.  No  Indictment  followed  this  occur- 
rence in  usual  course,  but  one  was  found  on 
February  23,  1889.  During  the  last-named 
month  there  was  an  alleged  murder  commit- 
ted on  the  street  of  Lexington  by  a  brother 
of  the  appellant  He  escaped,  and  Intense 
excitement  and  Indignation  were  thereby 
aroused,  resulting  in  public  indignation  meet- 
ings, and  general  clamor  for  the  punishment 
of  crime  in  that  locality.  There  was  a  wide- 
spread determination  to  punish  violators  of 
the  law,  and  through  the  public  press  and  In 
the  public  meetings  this  sentiment  was  thor- 
oughly aroused.  It  may  be-  that  the  feeling 
of  the  community  did  not  go  beyond  what 
the  occasion  authorized  or  demanded,  but  that 
there  was  unusual  and  undue  excitement  is 
clear,  and  that  intense  Indignation  was 
aroused  against  the  McNamaras  is  equally 
clear.  A  special  grand  Jury— although  the 
regular  term  for  criminal  trials  was  to  com- 
mence In  about  two  weeks— was  Impaneled, 
and  an  indictment  found  against  the  appel- 
lant for  malicious  shooting  and  wounding 
Knickerbocker  with  intent  to  kill  him.  At 
this  special  criminal  term,  If  it  may  be  so  des- 
ignated, there  were  found  for  trial  one  or 
more  cases  for  minor  offenses  against  the  ac- 
cused, and  finally,  when  the  case  for  shoot- 
ing Knickerbocker  was  reached,  after  several: 
days  had  been  consumed  In  his  trials  for  the 
misdemeanors,  he  applied  for  a  continuance, 
insisting  by  his  affidavit  that  he  was  not 
ready  to  try  the  case,  and  that  he  could  not, 
In  view  of  the  circumstances  of  recent  occur- 
rences, and  the  excitement  as  proclaimed  by 
the  public  press,  etc.,  get  a  fair  and  Impar- 
tial trial.  He  also  asked  for  further  time  in 
which  to  get  ready  for  trial,  because  his  at- 
torney had  Informed  him  that,  as  the  indict- 
ment had  been  returned  only  within  the  last 
few  days,  the  case  would  be  assigned  for 
trial  to  a  later  day  in  the  term,  to  the  end 
that  he  and  his  attorney  might  have  oppor- 
tunity to  prepare  for  his  defense;  and  fur- 
ther, that,  In  view  of  the  public  excitement 
and  passion  and  prejudice  against  him,  be 
asked  for  time  in  which  to  give  notice  to  the 
commonwealth's  attorney,  and  prepare  affida- 
vits for  a  change  of  venue,  as  he  could  not 
obtain  a  fair  and  impartial  trial  In  that  coun- 
ty. The  court  overruled  his  motions,  and 
on  the  trial  appellant  was  convicted,  and  sen- 
tenced to  three  years'  confinement  In  the  pen- 
itentiary. 

There  are  many  reasons  which,  on  a  care- 
ful examination  of  the  record,  lead  us  to 
the  conviction  that  the  trial  ought  to  have 
been  postponed,  at  least  until  reasonable  op- 
portunity was  had  for  the  preparation  of  the 
notice  and  motion  for  change  of  venue  and 
the  necessary  affidavits  therefor.  We  do  not 
deem  It  necessary  to  present  In  detail  the  ex- 
traordinary circumstances  which  surrounded 
the  case  when  it  was  called  for  trial,  and 
rendered  it  necessary,  lh  our  opinion,  that  the 
trial  should  have  been  postponed  as  request- 
ed.  Even  had  the  very  large  number  of 


criminal  cases  then  on  the  docket  and  stand- 
ing for  trial  ahead  of  the  cases  against  ap- 
pellant been  called  and  disposed  of  In  regular 
order,  the  opportunity  for  preparation  would 
not  have  been  afforded  appellant  In  due 
.course.  I  do  not  think  the  defendant  has  had 
a  fair  and  Impartial  trial. 


LOUISVILLE  SAVINGS,  LOAN  &  BUILD- 
ING ASS'N  v.  HAEBESON,  Cir- 
cuit Judge,  et  al.» 
(Court  of  Appeals  of  Kentucky.  May  25,  1809.) 

BUILDING  AND  LOAN  ASSOCIATIONS — VENUB 
OF  ACTION  FOR  USURY. 

Under  Civ.  Code  Prac.  f  72,  an  action 
against  an  incorporated  building  and  loan  asso- 
ciation to  recover  usury  growing  out  of  a  con- 
tract of  borrowing  and  lending  may  be  brought 
in  the  county  in  which  the  contract  was  made. 

"Not  to  be  officially  reported." 

Motion  by  the  Louisville  Savings,  Loan  & 
Building  Association  for  a  writ  of  prohibition 
against  James  P.  Harbeson,  circuit  Judge  of 
Fleming  county.   Denied.   Rehearing  denied. 

W.  G.  Dearlng,  for  petitioner.  Jos.  H.  Pow- 
er, John  S.  Power,  G.  A.  Cassidy,  J.  D.  Pum- 
phrey,  and  B.  G.  Grannis,  for  defendant 

HAZELRIGG,  C.  J.  We  are  Inclined  to 
think  that  the  Fleming  court  Is  not  proceed- 
ing out  of  its  Jurisdiction  in  assuming  the 
right  to  try  the  cases  now  before  us  in  the 
motion  for  writs  of  prohibition.  It  may  be 
that  the  business  of  the  corporation,  if  its 
affairs  are  in  process  of  liquidation,  or  if  the 
corporation  is  insolvent  can  be  wound  up, 
and  the  equities  of  all  stockholders  adjusted, 
to  better  advantage  In  a  single  suit  in  Jeffer- 
son county,  where  its  home  office  is  located. 
But  if  it  is  made  to  appear  in  these  Fleming 
county  suits  brought  to  recover  usury  that 
the  borrowing  members  have  heretofore  re- 
ceived or  been  credited  with  the  full  book 
value  of  their  stock,  without  regard  to  the 
embarrassed  or  Insolvent  condition  of  the 
concern,  it  may  be  they  can  be  required  to 
bear  their  proportionate  share  of  the  losses 
at  least  to  the  extent  of,  if  not  beyond,  their 
alleged  claims  for  usury.  It  is  to  be  kept  In 
mind,  of  course,  that,  if  the  demand  for  usu- 
ry is  barred  by  time,  so  is  the  corporation's 
demand  for  the  members'  share  of  losses. 
Motion  for  writ  denied. 

On  Rehearing. 

(June  9,  1899.) 

The  suits  of  the  various  plaintiffs  In  the 
Fleming  circuit  court  are  for  the  recovery  of 
usury  growing  out  of  contracts  of  borrowing 
and  lending  made  in  that  county.  They  are 
based  on  the  implied  obligation  resting  on 
the  lender  to  repay  to  the  borrower  any  ex- 
cess of  legal  interest  collected.  These  con- 
tracts were  made  in  Fleming  county,  and  un- 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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der  Civ.  Code  Prae.  I  72,  the  actions  are  main- 
tainable in  the  Fleming  circuit  court.  It  la 
true  that  the  original  petitions  did  not  dis- 
close the  tact  that  the  contracts  were  made 
In  that  county,  but  this  was  made  to  appear 
In  an  amended  petition  in  each  of  the  cases. 
The  fact  that  the  contracts  were  there  made 
was  true  when  the  original  petitions  were 
filed,  although  such  fact  was  not  made  to  ap- 
pear until  after  the  motion  had  been  made 
here  for  the  writ  This  does  not  affect  the 
question  of  whether  the  writ  should  Issue, 
because,  as  the  pleadings  below  now  stand, 
that  court  has  jurisdiction.  In  one  of  the 
cases,  if  not  others,  It  Is  also  averred  that  the 
applicant  has  a  branch  local  office  and  place 
of  business  In  Fleming  county.  The  petition 
for  rehearing  Is  overruled. 


STONE,  Auditor,  v.  SAUNDERS.i 

(Court  of  Appeals  of  Kentucky.  June  10,  1899.) 

JURY  —  NUMBER  OP  JURORS  CONSTITUTING 
REGULAR  PANEL, — COMPENSATION  OF  JU- 
RORS. 

1.  Under  Ky.  St  H  2243,  2246  (part  of  the  act 
of  May  22,  1893,  relating  to  juries),  providing 
that  the  jury  commissioners,  in  selecting  jurors 
for  the  term,  shall  place  a  certain  number  of 
names  in  a  wheel,  and  then  draw  therefrom  the 
names  of  30  persons,  from  which  list  of  30  names 
the  "regular  panel"  of  the  petit  jury  shall  be 
selected  "in  the  order  In  which  their  names  ap- 
pear," the  regular  panel  consists  of  24  persons, 
that  being  the  meaning  of  the  term  as  used  in 
the  old  law,  which  has  come  to  be  its  fixed 
meaning. 

2.  As  a  juror  who  is  sworn  and  serves  more 
than  one  day  is  entitled  to  pay,  whether  he  be 
called  a  member  of  the  regular  panel  or  a  by- 
stander, it  must  be  presumed  that  the  amount 
ordered  by  the  circuit  court  to  be  paid  to  the 
jurors  in  attendance  is  correct,  in  the  absence 
of  anything  to  rebut  that  assumption. 

Appeal  from  circuit  court,  Franklin  county. 

"To  be  officially  reported." 

Action  by  L.  Saunders  against  S.  H.  Stone, 
auditor,  to  compel  defendant  to  draw  his  war- 
rant In  favor  of  plaintiff.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

W.  S.  Taylor  and  M.  H.  Thatcher,  for  ap- 
pellant  N.  L.  Bronaugh,  for  appellee. 

HAZELRIGG,  0.  J.  The  question  on  this 
appeal  Is  whether  the  regular  panel  of  the 
petit  jury,  as  provided  by  the  act  of  May, 
1893  (chapter  74,  Ky.  St),  shall  consist  of  24 
or  30  members.  The  old  law  provided  that 
the  jury  commissioners,  at  a  given  term  of 
court,  should  select  100  persons,  or  less  if  so 
directed  by  the  circuit  judge,  to  serve  as  petit 
jurors  at  the  next  term  of  court;  and  from 
a  box  containing  the  names  of  these  possible 
jurors  the  commissioners  were  to  draw  "the 
names  of  thirty  persons,  one  by  one,  and 
record  the  same,''  etc.  This  list  was  to  be 
opened  within  30  days  of  the  next  term,  and 
the  sheriff,  at  least  3  days  before  the  first 

»  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


day  of  the  term,  was  to  summon  the  persons 
named  thereon  "to  attend  on  the  second  day 
of  the  term  as  petit  jurors";  and  then  fol- 
lows this  provision:  "The  list  shall  be  re- 
turned by  the  sheriff  on  the  first  day  of  the 
term,  with  a  certificate  thereon  of  the  date 
and  manner  in  which  each  juror  was  sum- 
moned, from  which  list  twenty-four  shall  be 
selected  from  those  summoned  In  the  order 
In  which  their  names  appear  thereon,  who 
shall  compose  the  regular  panel."  When  our 
lawmakers,  In  1893,  came  to  revise  the  man- 
ner of  selecting  juries,  they  undertook  to 
gather  together 'or  unite  the  somewhat  frag- 
mentary and  independent  provisions  respect- 
ing grand  and  petit  juries  found  In  our  law, 
and  make  the  same  provisions  cover  the 
mode  of  selecting  both  grand  and  petit  ju- 
rors. After  providing  for  the  placing  of  a 
number  of  names,  written  on  slips,  In  a  pre- 
scribed drum  or  wheel  case,  the  provisions  of 
the  law  pertinent  to  the  question  Involved 
here  are  that  the  commissioners  (section  2242, 
Ky.  St)  or  the  judge  (section  2243,  Id.)  shall 
draw  therefrom  a  sufficient  number  of  names 
to  procure  20  persons,  qualified,  as  herein- 
after provided,  to  act  as  grand  jurors,  and 
these  names  were  to  be  placed  In  a  list  from 
which  list  the  next  grand  jury  for  the  coun- 
ty should  be  Impaneled  as  thereinafter  di- 
rected. The  drum  or  wheel  case  was  then  to 
be  revolved  or  shaken  up,  and  the  commis- 
sioners were  "to  draw  therefrom,  one  by  one, 
the  names  of  thirty  persons,  and  record  the 
same,"  etc.,  and  "from  which  list  of  thirty 
names  the  next  petit  jury  for  said  county 
should  (shall]  be  selected  and  Impaneled," 
etc.  The  language  of  section  2243  Is,  "From 
the  list  of  twenty  names  the  next  grand  jury 
shall  be  drawn,  and  from  the  list  of  thirty 
names  the  next  petit  jury  shall  be  drawn  as 
hereinafter  directed."  Section  2246  then  pro- 
Tides  for  the  opening  by  the  clerk  of  the  en- 
velopes containing  the  two  lists,  and  the  sum- 
moning of  the  jurors,  and  the  return  of  the 
sheriff;  "from  which  lists,  respectively,  the 
regular  panels  of  the  grand  and  petit  juries 
shall  be  selected  in  [the]  order  In  which  their 
names  appear."  A  succeeding  section  (2248) 
provides  that  "a  grand  Jury  shall  consist  of 
twelve  persons,"  etc.,  but  there  Is  no  law  fix- 
ing the  number  of  the  panel  of  the  regular 
petit  Jury,  although  a  subsequent  section 
(2252)  provides  that  "a  petit  Jury  In  the  cir- 
cuit court  shall  consist  of  twelve  persons." 
A  provision  Is  also  found  (section  2247)  to  the 
effect  that  the  judge  during  the  term,  If  the 
regular  panel  Is  for  any  reason  exhausted, 
may  draw  from  the  drum  or  wheel  other  per- 
sons to  act  as  grand  or  petit  Jurors.  These 
provisions  seem  to  be  the  only  ones,  either  of 
the  old  or  the  present  law,  possibly  affecting 
the  question.  It  is  to  be  understood  at  the 
outset  that  by  the  expression  "regular  panel" 
Is  to  be  meant  the  number  of  persons  who 
are  to  constitute  the'  regular  attendance  of 
the  court  during  the  term  as  regular  Jurors; 
that  is,  as  the  "standing  Jury."   This  panel 
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or  standing  Jury,  we  are  to  remember,  Is  to 
be  obtained  from  the  list  of  80  names,  and 
the  names  of  these  standing  jurors  are  to  be 
selected  in  the  order  in  which  their  names 
appear  on  the  list  of  80.  If,  as  contended  by 
appellee,  the  implication  Is  strong  that  the 
entire  list  of  30  is  to  constitute  the  regular 
panel  because  the  new  law  omits  the  words, 
"from  which  list  twenty-four  are  to  be  se- 
lected," which  are  found  in  the  old  law,  it 
seems  to  us  clear  that  this  Implication  must 
go  for  nothing  when  we  consider  the  neces- 
sary force  of  the  language,  "from  which  lists 
[of  thirty]  the  regular  panels  of  the  grand 
and  petit  Juries  shall  be  selected  In  the  order 
in  which  their  names  appear  thereon."  This 
is  wholly  inconsistent  with  the  contention 
that  the  regular  panel  shall  consist  of  the  en- 
tire list  of  80.  At  most,  the  omission  of  the 
word  "twenty-four"  In  the  law  would  leave 
the  number  not  fixed,  but  It  must  still  be  true 
that  the  number  must  be  something  less  than 
30,  because  it  was  from  the  list  of  30,  begin- 
ning at  the  top  of  the  list  and  going  down, 
that  the  requisite  number  was  to  be  drawn, — 
a  process  bordering  on  absurdity  if  the  entire 
list  was  to  be  taken.  It  would  be  wholly  ab- 
surd to  say,  "Take  the  panel  from  the  list, 
but  take  it  in  the  order  in  which  the  names 
appear  on  the  list,"  if  the  entire  list  was  to 
be  selected. .  The  result  appellee  contends  for 
— that  is,  the  selection  of  the  entire  list- 
would  be  obtained  as  well  by  commencing  at 
the  bottom  and  going  up,  or  commencing  at 
the  middle  and  going  each  way.  Admitting, 
then,— and  It  is  true,— that  the  only  conclu- 
sive result  of  our  reasoning,  based  upon  the 
language  of  the  statute,  Is  that  the  number 
of  the  regular  panel  Is  something  less  than 
the  list  of  30,  it  still  remains  to  find  the  num- 
ber that  the  lawmakers  had  In  view  when 
this  statute  was  enacted.  In  our  opinion,  as 
the  number  of  the  regular  or  standing  petit 
jury  had  been  for  very  many  years  24,  no 
change  was  intended.  The  omission  was 
likely  the  result  of  the  attempt  to  provide  In 
the  same  clause  or  sentence  for  both  grand 
and  petit  juries.  The  words  "regular  panel 
for  the  term  or  standing  jury"  had  come  to 
have,  we  think,  a  fixed  meaning  in  the  minds 
of  all,  and  the  number,  24,  was  a  part  and 
parcel  of  that  meaning.  As  the  new  statute 
left  the  number  unnamed,  we  must  look  to 
the  old  law,  and  the  general  meaning  of  the 
words  "regular  panel"  as  crystallized  in  the 
public  mind,  to  ascertain  the  number  meant 
by  the  lawmakers  to  compose  such  panel. 
The  same  process  must  have  been  resorted  to 
as  to  the  meaning  of  the  words  "regular 
panel  of  the  grand  jury"  and  in  the  ascertain- 
ment of  the  number  to  compose  it,  except 
that,  as  the  constitution  provided  a  change 
from  the  old  number,  16,  to  12,  the  statute, 
of  course,  followed  the  organic  law.  It  la 
said  that  when  the  list  of  30  was  selected  the 
language  of  the  law  Is  that  these  30  are 
drawn  from  the  drum  or  wheel  "to  act  as 
petit  jurors";  but  the  inference  can  hardly  be 


drawn  from  this  that  they  were  to  act  wheth- 
er or  no.  The  old  law  provided  for  the  names 
of  100  "to  serve  as  petit  jurors,"  and  for  a 
list  of  30,  which  should  constitute  "a  list  of 
the  standing  jury,"  and  the  sheriff  was  to 
summon  these  30  to  attend  "as  petit  jurors"; 
nevertheless  there  were  to  be  only  24  who 
should  compose  the  regular  panel.  Gen.  St 
c  62,  art  4,  {§  4-6.  The  language  as  to  the 
grand  jury  in  the  new  law  Is,  "The  judge  of 
the  court  shall  draw  the  names  of  twenty 
persons  qualified  as  hereinafter  prescribed,  to 
act  as  grand  Jurors,"  etc.,  and  this  is  but  to 
say  that  the  names  of  20  qualified  persons 
were  to  be  drawn  "to  act  as  grand  jurors." 
Again,  In  the  old  law  and  the  new  we  are  to 
note  as  significant  that  a  greater  number  is 
always  provided  for  attendance  on  the  court 
than  is  actually  needed.  The  reason  Is  ob- 
vious. Some  may  be  disqualified  as  grand 
Jurors;  some  may  be  disqualified  as  petit 
jurors;  and  others  on  both  lists  may  fall  to 
attend,  or,  attending,  may  be  excused.  So  It 
is  that  20  In  the  one  case  and  30  in  the  other 
are  to  be  summoned,  so  that  the  business 
may  not  be  delayed  by  resort  to  the  drum  or 
wheel;  and  we  therefore  conclude  that  the 
regular  panel— the  standing  Jury— for  the 
term  shall  be  composed  of  24  members.  It 
does  not  follow  from  this,  however,  that  the 
amount  ordered  by  the  circuit  court  by  the 
appellee,  trustee  of  the  Jury  fund,  to  the 
jurors  in  attendance  at  the  Jessamine  circuit 
court  at  its  March  term,  1898,  Is  not  to  be 
paid  by  the  appellant  If  jurors  are  sworn, 
and  serve  more  than  one  day,  they  are  en- 
titled to  pay,  under  the  express  language  of 
the  statutes;  and  there  is  nothing  in  the  rec- 
ord before  us  to  rebut  the  presumption  the  or- 
der of  the  court  carries  with  it  that  the 
amount  due  the  jurors  is  correct  It  is  not 
material  whether  the  juror,  while  serving,  is 
called  a  member  of  the  regular  panel  or  Is  a 
bystander.  If  he  serve  under  the  orders  of 
the  court,  he  is  entitled  to  pay.  Judgment 
affirmed. 


COOPER  r.  COMMONWEALTH. i 
(Court  of  Appeals  of  Kentucky.  June  17,  1899.) 

FALSE!  SWEARING — RES  JUDICATA. 
A  judgment  acquitting  accused  under  an  in- 
dictment for  adultery  is  conclusive  in  his  favor 
upon  his  trial  for  the  offense  of  false  swearing, 
alleged  to  have  been  committed  by  swearing 
falsely  upon  the  trial  under  the  former  indict- 
ment that  he  had  not  had  sexual  intercourse 
with  the  woman  with  whom  it  was  alleged  he 
had  committed  adultery. 
Hobson,  J.,  dissenting. 

Appeal  from  circuit  court,  Rowan  county. 
"To  be  officially  reported." 
Lem  Cooper  was  convicted  of  the  offense 
of  false  swearing,  and  he  appeals.  Reversed. 

A.  T.  Wood  and  R.  Blair,  for  appellant 
W.  S.  Taylor,  for  the  Commonwealth. 


»  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


Digitized  by 


Google 


790 


51  SOUTHWESTERN  REPORTER. 


BURNAM,  J.  The  appellant  and  one 
Libble  Purvis  were  jointly  Indicted  In  the 
Rowan  circuit  court  for  the  offense  of  adul- 
tery. The  trial  under  that  Indictment  re- 
sulted In  a  verdict  of  acquittal  for  appellant. 
The  grand  Jury  of  Rowan  county  thereupon 
reported  this  Indictment  against  him,  In 
which  it  is  charged  that  upon  the  trial  of 
appellant  and  Libble  Purvis  upon  the  charge 
of  adultery  "he  did  knowingly,  willfully,  and 
corruptly  swear  that  be  bad  not  had  carnal 
sexual  Intercourse  with  Libble  Purvis,  when 
same  was  false  and  untrue,  and  was  known 
by  him  to  be  false  and  untrue."  The  trial 
under  this  Indictment  resulted  In  a  verdict 
of  guilty,  and  a  judgment  sentencing  appel- 
lant to  confinement  in  the  penitentiary,  which 
we  are  asked  upon  this  appeal  to  reverse. 

The  principal  question  to  be  considered  is  the 
effect  which  is  to  be  given  to  the  Indictment, 
trial,  verdict,  and  judgment  of  acquittal  of 
appellant  under  the  Indictment  for  adultery, 
as  it  is  manifest  that  appellant  cannot  be 
guilty  in  this  case  If  he  was  innocent  of  the 
charge  contained  in  the  other  Indictment 
His  guilt  or  innocence  of  the  offense  of  hav- 
ing had  carnal  sexual  intercourse  with  Libble 
Purvis  was  the  exact  question  which  was 
tried  In  the  first  proceeding,  and  as  a  re- 
sult of  that  trial  the  defendant  was  found 
not  guilty.  In  order  to  convict  him  In  this 
case,  it  was  necessary  for  the  Jury  to  be- 
lieve that  he  was  guilty  of  the  Identical  of- 
fense for  which  he  had  been  tried  and  ac- 
quitted under  the  other  indictment,  as  it  is 
evident  that,  If  he  was  Innocent  of  having 
had  carnal  sexual  intercourse  with  Libble 
Purvis,  he  was  not  guilty  of  false  swearing 
when  he  stated  that  he  had  not  had  such 
intercourse  with  her.  We  therefore  have,  as 
a  result  of  the  trial  of  appellant  under  these 
two  indictments,  a  verdict  and  judgment 
finding  him  not  guilty  of  the  offense  of  hav- 
ing had  carnal  sexual  intercourse  with  Libble 
Purvis,  and  in  the  second  case  a  verdict  and 
Judgment  finding  him  guilty  of  false  swearing 
when  he  testified  that  he  had  not  had-  such 
Intercourse  with  her;  In  other  words,  the 
first  Jury  found  him  innocent  of  the  misde- 
meanor with  which  he  was  charged,  and  the 
second  Jury  found  him  guilty  of  a  felony  be- 
cause he  testified  that  he  was  not  guilty  of 
such  .misdemeanor.  It  certainly  was  never 
intended  that  the  enginery  of  the  law  should 
be  used  to  accomplish  such  inconsistent  re- 
sults. It  appears  to  us  from  the  conflicting 
character  of  the  testimony  in  the  case  upon 
the  question  of  defendant's  guilt  or  innocence 
that  a  verdict  of  the  Jury  might  have  been 
upheld  in  the  first  case  whether  found  one 
way  or  the  other,  but  certainly  the  finding 
of  the  Jury  must  be  conclusive  of  the  fact 
considered  as  against  the  commonwealth,  and 
preclude  any  further  prosecution  which  In- 
volves the  ascertainment  of  such  fact 

A  question  analogous  to  the  one  at  bar 
was  considered  in  the  case  of  Coffey  v.  U.  S., 
118  U.  S.  436,  6  Sup.  Ct  437,  the  facts  in 


which  case  are  about  as  follows:  Coffey  was 
a  distiller,  and  was  proceeded  against  under 
a  section  of  the  statute  for  defrauding,  or 
attempting  to  defraud,  the  United  States  of 
the  tax  on  spirits  distilled  by  him,  and  the 
copper  stills  and  other  distillery  apparatuses 
used  by  him  and  the  distilled  spirits  found  on 
his  distillery  premises  were  seized.  One  sec- 
tion of  the  statute  provides,  as  a  consequence 
of  the  commission  of  the  prohibited  act  that 
this  certain  property  should  be  forfeited,  and 
that  the  offender  should  be  fined  and  Im- 
prisoned. Coffey  was  first  proceeded  against 
on  the  criminal  charge,  and  acquitted.  Sub- 
sequently a  proceeding  to  enforce  the  for- 
feiture against  the  res  was  instituted.  The 
defendant  In  the  proceeding  in  rem  relied 
upon  his  acquittal  under  the  criminal  charge, 
and  Judge  Blatchford,  in  delivering  the  opin- 
ion of  the  court,  said:  "Where  an  Issue 
raised  as  to  the  existence  of  the  act  or  fact 
denounced  has  been  tried  in  a  criminal  pro- 
ceeding Instituted  by  the  United  States,  and 
a  Judgment  of  acquittal  has  been  rendered 
In  favor  of  a  particular  person,  that  Judgment 
is  conclusive  in  favor  of  such  person  on  the 
subsequent  trial  of  a  suit  In  rem  by  the 
United  States,  where,  as  against  him,  the 
existence  of  the  same  act  or  fact  Is  the  mat- 
ter In  Issue,  as  a  cause  for  the  forfeiture  of 
the  property  prosecuted  In  such  suit  in  rem. 
It  Is  urged  as  a  reason  for  not  allowing  such 
effect  to  the  Judgment  that  the  acquittal  In 
the  criminal  case  may  have  taken  place  be- 
cause of  the  rule  requiring  guilt  to  be  proved 
beyond  a  reasonable  .doubt  and  that  on  the 
same  evidence,  on  the  question  of  preponder- 
ance of  proof,  there  might  be  a  verdict  for 
the  United  States  in  the  suit  in  rem.  Never- 
theless, the  fact  or  act  has  been  put  In  issue, 
and  determined  against  the  United  States; 
and  all  that  is  Imposed  by  the  statute  as  a 
consequence  of  guilt  Is  a  punishment  there- 
for. There  could  be  no  new  trial  of  the 
criminal  prosecution  after  the  acquittal  In  it" 
And  the  conclusion  reached  In  that  case  is 
In  consonance  with  principles  laid  down  by 
the  United  States  supreme  court  In  the  case 
of  Gelston  v.  Hoyt  3  Wheat.  246.  In  the 
case  of  Rex  v.  Duchess  of  Kingston,  20 
Howell,  St  Tr.  386,  538,  the  court  held: 
"The  judgment  of  a  court  of  concurrent  jur- 
isdiction, directly  upon  the  point  is,  as  a 
plea,  a  bar,  or,  as  evidence,  conclusive,  be- 
tween the  same  parties,  upon  the  same  mat- 
ter, directly  In  question  In  another  court" 
And  In  the  case  of  U.  S.  v.  McKee,  4  DHL 
128,  Fed.  Cas.  No.  15,688.  the  defendant  had 
been  convicted  and  punished  under  a  sec- 
tion of  the  Revised  Statutes  for  conspiring 
with  certain  distillers  to  defraud  the  United 
States  by  unlawfully  removing  distilled  spir- 
its without  the  payment  of  taxes  thereon. 
He  was  afterwards  sued  in  a  civil  action  by 
the  United  States,  under  another  section,  to 
recover  a  penalty  of  double  the  amount  of 
the  taxes  lost  by  the  conspiracy  and  fraud 
The  court  held  that  the  two  alleged  trans- 
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actions  were  but  one,  and  that  the  suit  for 
the  penalty  was  barred  by  the  judgment  in 
the  criminal  case.  The  decision  was  put  on 
the  ground  that  the  defendant  could  not  be 
twice  punished  for  the  same  crime,  and  that 
the  former  conviction  and  judgment  were  a 
bar  to  the  suit  for  the  penalty.  And  Judge 
Van  Fleet,  In  his  Treatise  on  the  Law  of 
Former  Adjudication  (page  1242,  g  628),  says: 
"If  there  is  a  contest  between  the  state  and 
the  defendant  in  a  criminal  case  over  an  Issue, 
I  know  of  no  reason  why  It  Is  not  res  ad- 
judlcata  In  another  criminal  case;"  citing  a 
number  of  American  decisions  in  support  pf 
the  text.  Appellant  in  this  case  had  al- 
ready been  tried  and  acquitted  of  the  of- 
fense of  having  had  carnal  sexual  intercourse 
with  Libbie  Purvis,  and  the  judgment  In  that 
rase  is  res  judicata  against  the  common- 
wealth, and  he  cannot  again  be  put  on  trial 
where  the  truth  or  falsity  of  the  charge  in 
that  indictment  is  the  gist  of  the  question 
under  investigation.  It  therefore  follows 
that  appellant  was  entitled  to  a  peremptory 
Instruction  to  the  jury  to  find  blm  not  guilty. 
For  reasons  Indicated,  the  judgment  Is  re- 
versed, and  the  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 

HOBSON,  J.,  dissents. 


DUVALL  v.  DUVALL.*' 
(Court  of  Appeals  of  Kentucky.  June  16,  1809.) 

CONTRACTS  —  RECOVERY   FOR  FUTURE 
BREACHES— INCONSISTENT  POSITIONS. 

1.  Under  an  agreement  by  defendant  to  fur- 
nish money  to  pay  plaintiff's  board,  plaintiff  can- 
not recover  money  for  the  future  according  to  her 
expectancy  of  life. 

2.  The  conduct  of  a  mother,  in  suffering  judg- 
ment by  default  to  be  rendered  against  her  In 
favor  of  her  daughter  for  board  for  the  entire 
time  she  had  lived  with  the  daughter,  is  incon- 
sistent with  her  claim  that  her  son  is  liable  to 
her  for  one-half  of  the  amount  thus  recovered 
against  her,  under  an  agreement  by  him  and  his 
sister  to  pay  each  one-half  of  her  board. 

Appeal  from  circuit  court,  Clark  county. 

"Not  to  be  officially  reported." 

Action  by  Mary  Duvall  against  Mary  A. 
Duvall,  administratrix  of  John  D.  Duvall,  to 
recover  money  due  upon  a  contract.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Beckner  A  Jouett  for  appellant  J.  M. 
Benton  and  Bodney  Haggard,  for  appellee. 

HOBSON,  J.  Appellant  brought  this  suit 
against  the  appellee,  as  the  administratrix  of 
her  deceased  son,  John  D.  Duvall,  alleging 
that.  In  consideration  of  certain  matters  re- 
ferred to  in  the  petition,  it  was  agreed  be- 
tween her  and  her  two  children,  John  David 
Duvall  and  Rachel  F.  Smith,  that  she  should 
stay  an  equal  portion  of  her  time  with  each 

i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


of  them,  but  that  if  she  did  not  find  It  agree- 
able, or  should  not  feel  inclined  to  stay  an 
equal  portion  with  either  of  them,  then  she 
should  have  the  privilege  of  staying  all  of 
her  time  or  any  part  of  it  with  the  other,  and 
pay  board  for  the  time  so  spent  over  the  one- 
half,  or,  in  case  she  should  not  feel  disposed 
to  stay  with  either  of  them,  she  could  board 
where  she  pleased,  and  they  would  furnish 
her  the  money  to  pay  for  her  board,  each 
paying  one-half  of  the  amount  necessary;  that 
she  did  not  find  it  agreeable  to«  remain  with 
the  son,  and  preferred  to  make  her  home  with 
her  daughter,  and  so  she  had  boarded  the 
whole  time  at  her  daughter's;  that  hor  board 
a  part  of  the  time  amounted  to  $200  a  year, 
and  a  part  of  the  time  to  $350  a  year,  making 
in  all,  for  the  time  charged,  $2,460.66,  for  one- 
half  of  which  ($1,230.33)  she  prayed  judgment. 
She  also  alleged  that  she  was  75  years  of  age; 
that  her  expectancy  of  life  was  eight  years; 
and  that  her  board  for  these  years  would  be 
$2,800,  for  one-half  of  which,  or  $1,400,  she 
also  prayed  judgment 

To  so  much  of  the  petition  as  sought  to  re- 
cover for  board  for  the  future,  according  to 
her  expectancy  for  life,  the  court  sustained  a 
demurrer.  This  was  proper,  for  the  reason 
that  the  contract  alleged  was  only  to  furnish 
the  money  to  pay  the  board  as  It  accrued, 
and  no  personal  judgment  could  be  rendered 
against  the  administratrix  for  board  that  had 
not  been  furnished.  It  is  true  appellant  may 
live  eight  years  or  longer,  but  she  may  die 
very  soon,  and  no  personal  judgment  in  her 
favor  was  warranted  as  to  the  future,  be- 
cause, as  to  this,  there  had  been  no  breach  of 
the  contract. 

Appellee  filed  answer  denying  the  allega- 
tions of  the  petition.  Proof  was  taken,  and, 
on  final  hearing,  the  court  dismissed  the  peti- 
tion. It  is  earnestly  contended  that  in  this 
the  court  erred.  To  a  proper  understanding 
of  the  case,  It  will  be  necessary  to  state  the 
facts  somewhat  In  detail.  Appellant  and  her 
two  children  owned  a  farm,  which  they  sold, 
about  the  year  1877,  for  $5,500.  It  Is  alleged, 
on  one  hand,  that  she  owned  only  a  life  estate 
In  the  land  as  widow,  and  that  they  owned 
the  remainder;  on  the  other  hand.  It  Is  claim- 
ed that  she  owned  in  her  own  right  part  of 
the  land.  The  deeds  are  not  filed,  and  the 
proof  Is  not  clear  on  this  point;  but  It  Is 
shown  very  satisfactorily  that  upon  the  sale 
of  the  land  $1,500  was  paid  to  the  son,  $1,500 
to  the  daughter,  and  $2,500  was  reserved  for 
the  appellant.  This  money  was  put  in  the 
son's  hands,  and  his  note  was  taken  for  the 
amount  under  an  agreement  that  the  Interest 
was  to  be  used  for  appellant's  support  as  long 
as  she  lived,  and  so  much  of  the  principal  as 
might  be  necessary.  At  the  time  of  the  sale 
of  the  land,  which  was  the  home  of  appellant 
and  her  two  children,  It  was  agreed  that  she 
should  live  with  her  children,  or,  If  this  was 
not  satisfactory,  then  the  proceeds  of  the  $2,- 
500  note  was  to  be  used  for  that  purpose; 
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and  it  is  contended  for  appellant  that,  in  addi- 
tion to  this,  the  son  and  daughter  were  each 
to  pay  one-half  of  her  board,  in  case  she  did 
not  spend '  the  time  at  their  homes.  On  the 
other  hand,  it  Is  contended  for  appellee  that 
It  was  never  contemplated  or  agreed  that  her 
intestate  was  to  pay  any  part  of  his  mother's 
board  out  of  his  own  estate.  Soon  after  the 
land  was  sold,  appellant  went  to  live  with  her 
daughter,  and  has  lived  with  her  ever  since. 
It  appears  that  originally  the  reason  for  her 
living  with  her  daughter  was  to  give  the  lat- 
ter the  financial  aid  which  the  Interest  on  the 
$2,500  note  annually  furnished  her.  The  old 
lady  appears  to  have  been  in  good  health,  and 
to  have  been  perhaps  a  benefit,  and  not  a  bur- 
den, for  many  years.  Finally,  a  breach  oc- 
curred between  the  brother  and  sister,  and  a 
very  bad  state  of  feeling  seems  to  have  exist- 
ed between  their  families  ever  since.  About 
the  year  1885  his  health  failed,  and  he  seems 
to  have  been  something  of  an  Invalid  un- 
til his  death,  in  the  year  1889,  during  which 
time  he  spent  a  large  part  of  what  he  had 
on  many  physicians,  and  was  nothing  better- 
ed. In  December,  1888,  while  living  at  her 
daughter's  house,  appellant  filed  suit  against 
the  son  on  the  $2,500  note  above  referred  to, 
or  rather  a  renewal  of  it,  which  she  then  held. 
In  defense  of  this  suit,  he  pleaded  that  she 
owned  only  a  life  estate  in  the  land,  and  that 
the  $2,500  was  put  in  his  hands  out  of  the 
proceeds  of  the  sale  of  the  land  under  an 
agreement  that  he  was  to  pay  the  Interest  to 
her  annually,  and  such  part  of  the  principal 
as  might,  from  time  to  time,  be  necessary  for 
her  reasonable  support,  and  that  this  he  had 
done.  Issue  being  joined  on  this  plea,  a  jury 
to  whom  the  case  was  submitted  found  a  ver- 
dict for  the  defendant,  and  judgment  was  so 
entered.  On  October  19,  1891,  a  few  days 
after  the  trial  of  this  case,  while  appellant  was 
still  living  with  her  daughter,  Rachel  Smith, 
a  suit  was  filed  by  the  latter,  In  which  she 
alleged  that  she  had  boarded,  nursed,  and 
cared  for  her  mother  for  13  years  last  past, 
and  that  it  was  reasonably  worth  $200  per 
year  for  the  first  10  years,  and  $300  for  the 
last  3,  making  $2,900;  for  which  she  prayed 
judgment  against  her  mother,  less  a  credit 
for  some  $1,100,  paid  by  an  assignment  of 
one-half  the  $2,500  note  above  referred  to, 
which  she  alleged  had  been  assigned  to  her 
by  her  mother.  Judgment  by  default  was 
taken  on  this  petition  for  the  amount  prayed 
for,  $1,700.50,  and,  execution  having  been  is- 
sued on  the  Judgment  and  returned,  "No  prop- 
erty found,"  the  daughter,  on  October  20, 1891, 
filed  suit  against  her  mother  and  brother's 
widow  and  administratrix  to  enforce  satisfac- 
tion of  this  judgment  by  subjecting  to  it  the 
proceeds  of  this  note.  About  the  same  time 
she  also  filed  suit  against  her  brother's  ad- 
ministratrix, alleging  that  her  mother  had  as- 
signed to  her  one-half  on  the  $2,500  note,  and 
prayed  judgment  on  it.  These  two  suits  were 
consolidated,  and  at  the  September  term,  1893, 


a  Judgment  was  entered  adjudging  Rachel 
Smith  one-half  of  the  balance  due  on  the  note, 
on  condition  that  she  relinquished  all  claim  to 
the  other  half  of  the  fund,  and  the  adminis- 
tratrix should  hold  this  half  subject  only  to 
the  right  of  the  mother  to  receive  the  interest 
thereon  during  her  life,  with  the  remainder  in 
fee  to  the  heirs  at  law  of  the  son,  John  D. 
Duvall.  All  other  relief  was  refused.  This 
Judgment  having  been  paid,  on  April  26,  1894, 
the  present  action  was  brought,  In  the  name 
of  the  mother  against  the  son's  administra- 
trix, by  the  same  attorneys  who  managed  the 
other  suits  referred  to  for  Rachel  Smith,  seek- 
ing to  recover  on  the  alleged  agreement  of  the 
son  to  pay  one-half  of  his  mother's  reasonable 
board  while  at  his  sister's  house. 

Thus,  it  will  be  seen  that  this  contract  was 
not  alleged  until  all  other  means  of  coercing 
money  out  of  the  dead  man's  estate  had  failed. 
The  old  lady,  according  to  the  testimony  of 
her  physician,  is  now  suffering  with  senile 
dementia,  or  something  akin  to  it.  If  the  con- 
tract now  alleged  was  the  real  agreement  be- 
tween the  parties,  then  the  personal  judgment 
against  the  old  lady  in  favor  of  Rachel  Smith 
should  never  have  been  rendered;  for,  in  that 
event,  Rachel  Smith  owed  one-half  of  this 
board  herself.  Her  allegation  in  that  petition, 
that  her  mother  owed  her  the  board  for  the 
whole  time,  which  was  confessed  by  the 
mother,  is  utterly  Inconsistent  with  the  claim 
set  up  In  this  case.  John  David  Duvall  lived 
for  something  like  12  years  after  the  alleged 
agreement  was  made,  but  it  was  not  asserted 
until  something  like  5  years  after  his  death. 
The  proof  of  the  alleged  contract  is  very  un- 
satisfactory, and,  considering  all  the  facts  and 
circumstances  of  the  case,  we  concur  In  the 
conclusion  of  the  chancellor  that  the  evidence 
did  not  warrant  a  recovery.  Judgment  af- 
firmed. 


DARLING  et  aL  v.  HANKS.* 
(Court  of  Appeals  of  Kentucky.  June  17,  1899.) 

COURTS  —  CONFLICT  BETWEEN   STATE  AND 
UNITED  STATES  COURTS— CONTROL 
OP  TRUST  FUND. 

While  the  state  court  mar  not  be  able  to  at- 
tach a  fund  in  the  United  States  court,  it  can 
compel  a  trustee,  of  whose  person  it  has  ju- 
risdiction, and  who  has  control  of  the  fund,  to 
exercise  his  control  in  the  Interests  of  justice. 

"Not  to  be  officially  reported." 

Petition  for  rehearing.  Denied. 

For  former  report,  see  42  S.  W.  1380. 

DU  RELLB,  J.  It  is  to  be  regretted  that 
the  crowded  state  of  the  docket  and  the  ap- 
proaching adjournment  do  not  leave  us  time 
In  this  response  to  go  fully  into  the  argument 
of  the  questions  presented  by  the  two  peti- 
tions for  rehearing,  and  that  we  can  merely 
state  our  conclusions.  Appellee  claims  that 
there  Is  no  second  personal  judgment  given 
In  this  case  against  Darling,  and  a  re-examl- 

i  Reported  by  Edward  W.  Ilines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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nation  of  the  judgment  shows  that  the  state- 
ment therein,  "The  court  adjudges  that  the 
.defendant,  A.  W.  Darling,  Is  Indebted  to  the 
plaintiff,  Richard  Hanks,  in  the  sum  of  $338.- 
25,"  etc.,  might  possibly  be  construed  to  be  a 
mere  recital  of  the  Indebtedness  shown  by 
the  judgment,  the  collection  of  which  is  here 
sought  to  be  enforced.  But  this  is  immate- 
rial, as  the  judgment  must  be  reversed  for 
the  other  reasons  stated  in  the  opinion.  We 
cannot  undertake,  from  the  record,  to  say 
what  amount  was  in  the  federal  court  at 
Covington,  unappropriated  by  assignment  or 
transfer  at  the  time  of  the  judgment.  In  ap- 
pellant's petition  for  rehearing  It  Is  claimed 
that  the  second  amended  petition,  which  is 
undented  by  the  answer  of  Mrs.  Darling,  was 
not  filed  In  court,  but  merely  filed  in  the 
clerk's  office,  and  that,  if  the  amendment  is 
to  be  treated  as  a  part  of  the  record,  she  hav- 
ing filed  her  answer  subsequent  to  the  filing 
of  the  amendment,  it  Is  controlled  by  the 
agreed  statement  of  facts,  which  showed  the 
money  to  be  In  the  United  States  court  To 
this  it  might  be  responded  that  a  paper  which, 
by  agreement,  is  only  to  have  the  effect  of  a 
deposition,  cannot  control  an  undented  aver- 
ment of  the  pleading.  But  that  question  need 
not  be  considered,  for,  though  the  state  court 
may  not  be  able  to  attach  a  fund  in  the  cus- 
tody of  the  United  States  court,  it  can  com- 
pel the  trustee,  who  is  a  party  to  the  agree- 
ment which  shows  the  existence  and  situ- 
ation of  the  trust  fund,  to  exercise  his  con- 
trol over  it  in  the  Interests  of  justice.  The 
trustee  himself  signed  the  agreement  as  coun- 
sel for  Mrs.  Darling.  The  agreement  refers 
to  the  fact  of  the  assignment  of  the  judg- 
ment to  him  as  trustee  as  being  mentioned  in 
the  pleadings,  and  from  the  language  used  a 
court  would  be  justified  In  finding  that  the 
fund  was  subject  to  his  control,  and  com- 
pelling him  to  exercise  such  control;  and  In 
exercising  jurisdiction  over  the  person  of  the 
trustee,  who  Is  before  the  court,  we  see  no 
ground  for  apprehension  or  conflict  of  juris- 
diction. In  the  time  at  our  disposal  It  would 
be  .  useless  to  attempt  a  discussion  of  all  the 
cases  on  the  subject  of  a  husband's  obliga- 
tion to  repay  funds  obtained  from  his  wife's 
estate,  and  the  wife's  right  to  such  repay- 
ment against  his  creditors,  under  the  law  as 
it  existed  before  the  adoption  of  the  Welssen- 
ger  act  It  is  sufficient  to  say  that  of  no 
class  of  cases  can  it  be  said  with  greater 
truth  than  of  this  that  isolated  expressions 
in  the  opinions  are  misleading,  unless  read 
in  conjunction  with  all  the  circumstances  of 
the  cases  in  which  they  were  rendered,  for 
there  are  no  cases  in  which  slight  circum- 
stances effect  greater  changes  in  the  equity 
of  the  case.  We  regard  the  case  of  Meade 
v.  Stairs  (Ky.)  10  S.  W.  272,  as  controlling  in 
this  case.  But  the  opinion  should  have  Indi- 
cated that  the  value  of  the  wife's  potential 
right  of  dower  should  be  estimated  as  of  the 
date  when  she  gave  it  up.  With  this  modi- 
fication, the  petitions  are  overruled. 


GEORGE  et  al.,  Commissioners  of  Penitentia- 
ries, v.  LILLARD,  Warden,  i 

(Court  of  Appeals  of  Kentucky.   June  13. 1809.) » 

PRISONS— PAROUS  LAW— REPEAL  OF  STATUTE 
— INTERFERENCE  WITH  GOVERNOR'S 
PARDONING  POWER. 

1.  Act  May  2,  1888,  known  as  the  "Parole 
Law,"  which  confers  upon  the  governor  and  cer- 
tain other  state  otBcers,  as  commissioners  of 
the  sinking  fund,  the  power  to  parole  convicts, 
was  not  repealed  by  the  act  of  1898,  creating  a 
board  of  penitentiary  commissioners;  there  be- 
ing no  reference  in  that  act  to  the  parole  law  or 
to  the  subject  of  paroling  convicts. 

2.  Though  the  control  of  the  state  peniten- 
tiaries, which  was  at  the  time  of  the  passage  of 
the  parole  law  vested  in  the  commissioners  of 
the  sinking  fund,  has  since  been  vested  in  an- 
other board,  the  power  to  parole  convicts  remains 
in  the  commissioners  of  the  sinking  fund. 

8.  The  parole  law.  conferring  upon  the  sinking 
fund  commissioners  the  power  to  parole  eonvicts, 
is  not  unconstitutional,  as  interfering  with  the 
governor's  power  to  commute  sentences  and 
grant  pardons,  or  as  violating  Const.  Ky.  |  263, 
which  provides  that  "persons  convicted  of  felony 
and  sentenced  to  confinement  in  the  penitentiary 
shall  be  confined  at  labor  within  the  wails  of  the 
penitentiary." 

Guffy,  J.,  dissenting. 

Appeal  from  circuit  court,  Franklin  comity. 

"To  be  officially  reported." 

Action  by  Henry  George  and  others,  com- 
missioners of  the  penitentiaries,  against  Eph 
Llllard,  warden,  to  compel  defendant  to  release 
a  prisoner. '  Judgment  for  defendant,  and 
plaintiffs  appeal.  Affirmed. 

John  W.  Ray  and  C.  P.  Chenault  for  appel- 
lants. W.  S.  Taylor  and  M.  H.  Thatcher,  for 
appellee. 

PAINTER,  J.  The  questions  here  involved 
are:  (1)  Is  the  act  known  as  the  "Parole  Law" 
still  In  force?  If  so,  Is  it  to  be  executed  by  the 
board  of  penitentiary  commissioners  or  by  the 
commissioners  of  the  sinking  fund?  (2)  ll  it 
constitutional? 

Until  1898  the  control  and  management  of 
the  penitentiaries  of  the  state  was  vested  in 
the  commissioners  of  the  sinking  fund;  the 
governor,  auditor,  treasurer,  secretary  of  state, 
and  attorney  general  ex  officio  constituting  the 
commissioners.  By  the  act  of  May  2,  1888, 
upon  specified  conditions,  the  commissioners 
of  the  sinking  fund  were  authorized  to  allow 
persons  confined  in  the  penitentiaries,  except 
those  who  were  convicted  of  certain  offenses, 
to  go  on  parole  outside  of  the  buildings  and  the 
inclosure  of  the  penitentiaries,  free  from  the 
custody  and  control  of  the  warden,  but  to  re- 
main In  the  legal  custody  and  control  of  the 
commissioners,  subject  at  any  time  to  be  taken 
back  and  confined  In  the  penitentiary.  Full 
power  to  enforce  rules  and  regulations  for  re- 
taking and  ^imprisoning  any  convict  upon 
parole  existed.  To  retake  such  prisoner,  the 
written  order  of  the  commissioners,  when  sign- 
ed by  the  governor  and  attested  by  the  secre- 
tary of  state,  constituted  a  sufficient  warrant 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
*  Por  dissenting  opinion,  see  51  S.  W.  1011. 
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to  authorize  sheriffs  and  other  officers  to  ar- 
rest such  convict  and  deliver  him  to  the  cus- 
tody of  the  warden.  The  expense  of  rearrest 
was  to  be  paid  by  the  state  treasurer  when 
the  commissioners  certified  it  for  payment  to 
the  auditor  of  public  accounts.  The  act  pro- 
vided a  penalty  against  the  warden  or  any 
other  officer  in  the  state  who  failed  to  execute 
and  obey  the  orders  of  the  commissioners  made 
or  Issued  under  the  act.  It  is  contended  that 
this  law  Is  no  longer  In  force,  because  it  has 
been  repealed  by  the  act  which  became  a  law 
In  1898,  entitled  "An  act  to  create  a  board  of 
penitentiary  commissioners  and  regulate  the 
penal  institutions  of  this  commonwealth."  It 
is  true  that  under  that  act  the  management 
and  control  of  the  penitentiaries  was  taken 
from  the  commissioners  of  the  sinking  fund, 
and  placed  in  the  hands  of  the  board  of  pen- 
itentiary commissioners,  but  there  is  nothing 
in  the  act  which  makes  any  reference  what- 
ever to  the  parole  law.  That  subject  is  not  re- 
ferred to  in  any  way  in  the  act  Repeals  by 
implication  are  not  favored.  We  are  of  the 
opinion  that  the  parole  law  has  not  been  re- 
pealed. 

It  is  contended,  however,  that,  because  the 
control  and  management  of  the  penitentiaries 
was  placed  in  the  hands  of  the  board  of  peni- 
tentiary commissioners,  the  power  to  execute 
the  law  Is  vested  in  them  We  do  not  think 
this  Is  true,  In  the  first  place,  because  no  ex- 
press authority  was  conferred  upon  them,  and, 
in  the  second  place,  the  act  provides  for  the 
reimprlsonment  of  parole  convicts.  By  the 
terms  of  the  act,  they  can  only  be  arrested  and 
imprisoned  upon  the  order  of  the  commission- 
ers of  the  sinking  fund,  when  signed  by  the 
governor  and  attested  by  the  secretary  of  state. 
As  the  act  denounces  a  penalty  only  for  dis- 
obeying the  orders  of  the  commissioners  of  the 
sinking  fund,  it  would  follow  that  no  penalty 
could  be  imposed  on  any  officer  for  disobeying 
the  orders  of  the  penitentiary  commissioners. 
The  legislature  might  have  been  perfectly  will- 
ing to  vest  the  power  to  parole  prisoners  In 
the  commissioners  of  the  sinking  fund,  of 
which  body  the  governor  was  a  member,  but  it 
might  not  have  been  willing  to  enact  a  law 
conferring  such  authority  upon  the  board  of 
penitentiary  commissioners.  If  the  present 
commissioners  were  permitted  to  exercise  this 
power,  the  governor  would  not  be  associated 
with  them  in  determining  what  convicts 
should  have  the  benefit  of  the  law.  We  are 
of  the  opinion  that  the  board  of  penitentiary 
commissioners  have  no  power  to  parole  a  pris- 
oner under  the  law,  and  that  that  power  Is 
vested  in  the  commissioners  of  the  sinking 
fund.  Section  77  of  the  constitution,  In  refer- 
ence to  the  power  of  the  governor,  reads:  "He 
shall  have  power  to  remit  fines  and  forfeitures, 
commute  sentences,  grant  reprieves  and  par- 
dons." If  paroling  a  prisoner  Is  not  a  par- 
don of  the  prisoner,  or  commutation  of  the  sen- 
tence, then  the  power  vested  in  the  governor  is 
not  attempted  to  be  interfered  with.  "A  "par- 
don* is  an  act  of  grace,  proceeding  from  the 


power  intrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  on  whom 
It  is  bestowed  from  the  punishment  the  law 
inflicts  for  a  crime  he  has  committed."  IT.  & 
v.  Wilson,  7  Pet  150.  "A  full  and  absolute 
pardon  releases  the  offender  from  the  entire 
punishment  prescribed  for  his  offense,  and 
from  all  the  disabilities  consequent  on  his 
conviction."  Com.  v.  Bush,  2  Duv.  264.  A 
pardon  discharges  the  individual  designated 
from  all  or  some  specified  penal  consequence 
of  his  crime.  It  may  be  full  or  partial,  abso- 
lute or  conditional  Bouv.  Law  Diet,  tit  'Tar- 
don";  1  BIsh.  Cr.  Law  (6th  Ed.)  {,914.  It 
cannot  be  said  to  be  a  pardon  because  the 
prisoner  remains  subject  to  the  control  of  the 
commissioners  of  the  sinking  fund,  and  Is  sub- 
ject to  be  rearrested,  and,  when  rearrested,  is 
compelled  to  remain  in  the  penitentiary  with- 
out getting  any  credit  for  the  time  between 
the  parole  and  redelivery  to  the  warden.  He 
is  not  exempt  from  the  entire  punishment 
which  the  law  Inflicts.  The  governor  could  at 
any  time  pardon  him,  and  thus  place  it  be- 
yond the  power  of  the  commissioners  of  the 
sinking  fund  to  relmprlson  him.  It  Is  not  a 
commutation  of  the  sentence,  because  it  is  not 
a  change  of  the  punishment  of  a  person  who 
has  been  condemned  Into  a  less  severe  one.  If 
a  man  is.  sentenced  to  the  penitentiary  for  20 
years  and  the  governor  reduces  the  time  to 
10,  if  a  party  is  sentenced  to  hang  and  the 
governor  changes  the  penalty  to  confinement 
in  the  penitentiary  for  life,  or  If  a  man  was 
condemned  to  serve  in  the  penitentiary  for  a 
given  period  and  the  governor  would  say  he 
should  serve  In  the  county  Jail  for  a  shorter 
term,  then  we  would  understand  In  each  case 
that  there  had  been  a  commutation  of  the  sen- 
tence. While,  in  the  case  of  a  paroled  pris- 
oner, he  enjoys  his  liberty  outside  of  the  walls 
of  the  penitentiary,  yet  he  remains  under  the 
sentence  to  which  be  has  been  condemned,  and 
may  be  reimprlsoned  at  any  time,  as  we  have 
heretofore  said.  So,  strictly  speaking,  it  can- 
not be  said  there  has  been  a  change  of  punish- 
ment to  a  less  severe  one.  The  parole  law  is 
not  an  Interference  with  the  Judicial  functions 
of  the  court,  but  is  the  exercise  of  the  power  of 
discipline  which  the  state  possesses,  to  be  ex- 
ercised through  the  legislative  department  of 
the  government  The  legislature  declares  what 
shall  constitute  offenses,  and  prescribes  the 
punishment  and  the  power  to  regulate  the 
penal  Institutions  of  the  state  is  there  vested. 
It  is  said  the  act  is  Invalid  by  reason  of  sec- 
tion 253  of  the  constitution,  which  reads  as 
follows:  "Persons  convicted  of  felony  and 
sentenced  to  confinement  in  the  penitentiary 
shall  be  confined  at  labor  within  the  walls  of 
the  penitentiary;  and  the  general  assembly 
shall  not  have  power  to  authorize  employment 
of  convicts  elsewhere,  except  upon  the  public 
works  of  the  commonwealth  of  Kentucky,  or 
when,  during  pestilence  or  In  case  of  the  de- 
struction of  the  prison  buildings,  they  cannot 
be  confined  in  the  penitentiary."  The  purpose 
of  the  enactment  of  that  section  of  the  consti- 
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tutlon  was  to  prevent  the  working  of  convicts 
by  the  state  outside  of  the  prison  walls.  That 
was  the  evil  Intended  to  be  remedied  by  the 
prohibition  contained  In  the  section.  It  was 
not  Intended  to  prohibit  the  legislature  from 
enacting  a  law  like  the  one  under  considera- 
tion, because,  at  the  time  of  the  adoption  of 
the  constitution,  such  a  law  was  in  force,  and 
the  constitutional  convention  certainly  would 
have.  In  express  terms,  declared  the  legislature 
should  not  have  power  to  enact  such  a  law  If 
it  regarded  it  unwise  to  do  so.  The  Judgment 
Is  affirmed. 

GUFFT,  J,  dissents. 


HEWITT  et  al.  v.  DODD  et  aU 
(Court  of  Appeals  of  Kentucky.   June  3,  1899.) 

BILLS  AND  NOTES  —  SURRENDER  OF  NOTE— 
DISCHARGE  OF  LIEN. 
Where  C,  who  held  four  purchase-money 
notes  of  D.,  proposed  "to  surrender"  two  of 
them  to  the  widow  of  D.  for  a  note  in  which 
D.  was  surety  for- his  father,  saying  that  this 
would  leave  two  of  the  notes  unpaid,  and  this 
proposition  was  accepted  by  the  widow,  who  paid 
off  the  note  in  which  D.  was  surety,  there  was 
not  a  sale  of  the  two  notes  to  the  widow,  al- 
though they  were  indorsed  by  C,  and  therefore 
the  lien  exists  for  the  sole  benefit  of  a  bona  fide 
purchaser  of  the  other  two  notes. 

Appeal  from  circuit  court,  Lee  county. 

"Not  to  be  officially  reported." 

Action  by  Fayette  Hewitt  and  L.  C.  Nor- 
man against  Sallie  Payne  Dodd  and  Mattie 
Payne  Dodd  to  enforce  a  vendor  s  lien.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

W.  S.  Pryor  and  William  Lindsay,  for  ap- 
pellants. W.  B.  Dixon  and  L.  M.  Day,  for 
appellees. 

HAZELRIGG,  0.  J.  Thomas  F.  Carter, 
held  the  four  notes  of  James  W.  Dodd,  for 
$970.50  each,  due  in  12,  24,  36,  and  48  months 
after  date,  which  represented  the  purchase 
money  of  a  tract  of  land  in  Lee  county.  Be- 
fore paying  either  of  these  notes,  Dodd  died, 
leaving  the  appellee  as  his  widow.  It  ap- 
pears that  appellee's  husband  was  the  surety 
of  Thomas  Carter,  the  father  of  Thomas  F. 
Carter,  In  a  note  for  some  $2,000,  to  the 
Farmers'  Bank,  and,  to  further  secure  this 
note,  the  bank  held  some  30  shares  of  stock 
in  the  Kentucky  River  Mills,  which  stood  in 
the  name  of,  and  belonged  to,  appellee,  though 
her  husband  also  owned  some  20  shares  of 
that  stock,  but  whether  this  was  also  pledg- 
ed to  the  bank  does  not  appear.  Thomas 
Carter  seems  to  have  been  Insolvent,  or,  at 
any  rate,  was  unable  to  meet  this  bank  debt. 
Under  these  circumstances,  Thomas  F.  Car- 
ter, then  at  Nashville,  Tenn.  (19th  September, 
1887),  wrote  to  Mrs.  Dodd  at  Shelbyville.  Ky., 
In  answer,  doubtless,  to  a  letter  written  by 
her  to  him  on  this  matter,  as  follows:  "If 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


he  [meaning  the  father  of  the  writer]  were 
able,  I  know  It  would  give  him  great  pleas- 
ure to  pay  the  $2,000  due  Mr.  Dodd's  estate, 
but  it  is  impossible,  as  he  has  no  means  at 
an.  *  *  •  There  is  due  you  my  father's 
note  for  $2,000,  with  interest,  and  there  is 
due  us  four  notes,  for  $970.50  each,  with  In- 
terest. Now,  what  I  propose  is  to  surrender 
two  of  the  latter  notes  to  you  for  the  $2,000 
note.  There  would  be  in  settlement  but  a 
few  dollars  on  one  side  or  the  other  (after 
the  few  other  small  matters  are  Included), 
so  the  whole  thing  would  resolve  Itself  into 
a  simple  matter.  You  would  continue  to  bold 
the  Baker  tract  (which  before  long  is  sure  to 
be  of  great  value),  and  two  of  the  notes  for 
it  would  still  remain  unpaid.  I  wish  I  were 
able  to  own  the  tract,  and  to  pay  the  $2,000, 
but  it  would  be  Impossible  for  me  now  to 
raise  $100,"  etc.  This  proposition  was  ac- 
cepted, and  two  of  the  notes  were  according- 
ly surrendered  to  Mrs.  Dodd.  Later  on, 
Thomas  F.  Carter,  on  the  strength  of  the 
fact,  as  he  represented  the  fact  to  be,  that 
two  of  the  Dodd  purchase-money  notes  had 
been  paid,  and  that  the  other  two  notes  were 
secured  by  a  lien  on  the  entire  tract  of  land 
he  had  sold  to  Dodd,  Induced  the  appellants 
to  buy  these  two  notes.  Subsequently,  when 
appellants  brought  suit  in  the  Lee  circuit 
court  to  enforce  their  Hen,  making  the  widow 
and  infant  child  of  James  W.  Dodd  parties 
defendant,  Mrs.  Dodd  answered,  and  by  coun- 
terclaim asserted  that  she  was  the  owner  of 
the  two  notes,  which  had  been  surrendered 
to  her  by  Thomas  F.  Carter;  that  she  had 
taken  up  the  bank  debt,  and  eventually  had 
paid  it  by  a  sale  of  her  Kentucky  River  Mills 
stock.  These  averments  as  to  the  payment 
of  the  bank  note  she  made  good  by  proof, 
although  it  also  appears  that  her  husband's 
stock,  which  he  still  owned  at  his  death,  had 
also  been  transferred  to  her  by  his  adminis- 
trator. This  stock,  however,  she  says  she 
bought,  but  just  how  she  paid  for  it  does 
not  very  clearly  appear.  The  Inference  from 
her  testimony  is  that  she  paid  for  this  stock 
out  of  the  Insurance  policy  of  $6,000  on  her 
husband's  life,  and  which  was  for  her  ben- 
efit. The  chancellor .  sustained  her  conten- 
tion, and  adjudged  the  land  under  lien  to  se- 
cure the  four  purchase-money  notes.  When 
sold,  It  seems  to  have  brought  about  one-half 
the  debt. 

The  result  is  that  Carter,  who  stands  back 
of  appellants  because  of  his  representation 
that  only  two  notes  were  unpaid  at  the  time 
he  sold  them  to  appellants,  htm,  by  a  trans- 
action with  Mrs.  Dodd  the  natural  and  rea- 
sonable Import  of  which  was  to  Increase  the 
security  for  his  remaining  notes,  been  made 
to  lessen  the  security  of  the  unpaid  notes  re- 
maining In  his  hands,  and  which  he  was  sub- 
sequently able  to  sell,  presumably  on  the 
representation  that  they  were  amply  secured. 
Of  course,  it  may  be  that  the  son  desired,  as 
a  mere  matter  of  sentiment,  to  pay  his  fa- 
ther's debt,  but  he  was  not  bound  to  do  so; 
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and  it  ia  reasonable  to  suppose  that  he  would 
not  hare  surrendered  these  two  notes  in  pay- 
ment of  the  $2,000  note  which  he  did  not 
owe,  except  by  reason  of  the  statement  in 
his  proposition  to  Mrs.  Dodd,  namely,  that 
"two  of  the  notes  for  it  [the  land]  would  still 
remain  unpaid. "  Mrs.  Dodd  confessedly  ac- 
cepted this  proposition.  She  introduced  this 
letter,  and  is  bound  by  every  material  state- 
ment In  it  And  certainly  so,  when,  in  con- 
sideration of  the  truth  of  the  statements 
therein,  Carter  is  led  to  assume  a  burden  he 
would  probably  not  have  assumed.  The  let- 
ter of  Carter  is  the  contract,  and  by  it  he 
surrendered  the  notes  to  Mrs.  Dodd.  He  did 
not  "sell"  them  to  her.  or  "transfer"  them  to 
her.  It  is  true  his  name  appears  Indorsed  on 
one  of  them,  and  his  name  and  that  of  his 
father  appear  on  the  other,  but  this  circum- 
stance is  not  incompatible  with  his  "proposi- 
tion to  surrender"  the  notes;  and,  If  such 
indorsement  is  attempted  to  be  treated  as  a 
sale  of  them,  it  would  be  incompatible  with 
the  statement  that  the  surrender  of  two  of 
them  left  only  "two  of  them  unpaid."  As 
we  construe  the  testimony  and  the  written 
evidence  of  the  transaction,  the  only  lien  on 
the  land,  after  the  surrender  of  the  two  notes 
to  Mrs.  Dodd,  was  a  lien  for  the  remaining 
unpaid  purchase-money  notes  afterwards  sold 
to  the  appellants.  Wherefore  the  Judgment 
is  reversed,  with  directions  to  adjudge  the 
entire  purchase  money  to  appellants. 


LOUISVILLE  &  N.  R.  CO.  v.  MILLIKEN'S 
ADM'X.1 

(Court  of  Appeals  of  Kentucky.  June  13,  1889.) 

MASTER  AND  SERVANT— MAINTAINING  MAIL 
CRANE  TOO  CLOSE  TO  RAILROAD  TRACK 
—SPEED  OF  TRAIN  AS  NEGLIGENCE. 

1.  A  railroad  company  is  liable  for  an  injury 
to  a  brakeman  on  a  freight  train  from  coming 
in  contact  with  a  mail  bag  on  a  mail  crane  near 
the  track,  if  the  mail  crane  is  erected  closer  to 
the  track  than  is  reasonably  necessary,  to  enable 
mails  to  be  taken  by  the  levers  furnished  by  the 
United  States  government  for  catching  the  bag; 
but,  in  an  action  to  recover  for  such  an  injury, 
the  court  should  have  expressly  instructed  the 
jury  that  the  company  was  not  liable  unless  the 
mail  crane  was  so  erectSd. 

2.  Whether  a  brakeman  who  was  thus  in- 
jured was  guilty  of  contributory  negligence  in 
sitting  on  top  of  the  car,  with  bis  feet  hang- 
ing over  the  side,  was  a  question  for  the  jury; 
there  being  evidence  tending  to  show  that  it  is 
customary  for  brakemen  to  occupy  that  position, 
because  impracticable  for  them  to  stand  all  the 
time  on  long  runs. 

3.  The  risk  arising  from  the  unusual  speed 
of  a  freight  train,  whereby  it  is  caused  to  oscil- 
late so  that  a  brakeman  sitting  at  the  side  of  a 
car  comes  in  contact  with  a  mail  bag  on  a  mail 
crane  near  the  track,  is  one  of  the  ordinary  risks 
of  the  service,  which  the  brakeman  assumes, 
unless  the  mail  crane  is  closer  to  the  track  than 
is  reasonably  necessary;  and  therefore  evidence 
as  to  the  speed  of  the  train  is  inadmissible. 

4.  While  evidence  as  to  the  custom  of  brake- 
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men  to  sit  at  the  side  of  a  ear  with  their  feet 
hanging  down,  and  as  to  the  reasons  for  the  cus- 
tom, is  admissible,  the  opinion  of  a  witness  that 
it  is  not  improper  for  a  brakeman  to  occupy  such 
a  position  is  inadmissible;  that  being  a  question 
for  the  jury,  to  be  determined  by  common 
knowledge  and  observation. 

Appeal  from  circuit  court,  Oldham  county. 

"Not  to  be  officially  reported." 

Action  by  Milliken's  administratrix  against 
the  Louisville  ft  Nashville  Railroad  Com- 
pany to  recover  damages  for  the  death  of 
plaintiff's  Intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

B.  D.  Warfield  and  D.  H.  French,  for  ap- 
pellant Carroll  &  Carroll  and  B.  H.  Young, 
for  appellee. 

HOBSON,  J.  Appellee's  Intestate  was  a 
brakeman  In  the  employ  of  appellant,  and 
on  October  4,  1886,  was  killed  at  Camden 
Station,  between  Louisville  and  Cincinnati, 
by  reason,  as  alleged,  of  the  negligence  of 
the  company.  Appellant  Insists  that  no  neg- 
ligence was  shown,  and  this  is  the  first  ques- 
tion to  be  determined. 

The  mall  train  did  not  stop  at  that  sta- 
tion, and  to  catch  the  mail  bag  there  was 
what  is  known  as  a  "mall  crane"  erected  on 
the  side  of  the  road.  At  the  time  required 
by  law,  the  postmaster  hung  the  mall  bag 
on  this  crane.  This  was  10  minutes  before 
the  time  of  the  mall  train.  The  postmaster 
was  also  the  agent  of  the  railroad,  but  that 
Is  Immaterial;  for  In  hanging  out  the  mail 
bag  he  was  acting  as  postmaster,  and  not  for 
the  company.  The  train  on  which  appel- 
lee's intestate  was  employed  came  along 
soon  after  the  mall  bag  was  hung  out.  The 
crane  has  a  movable  arm  at  the  top,  and 
when  the  mall  bag  Is  put  on  this  movable 
arm  Is  pulled  down,  and  the  bag  is  fastened 
on  between  that  and  the  arm  below,  so  that 
as  the  mall  car  passes,  the  postal  clerk  can 
turn  out  an  iron  lever  on  the  side  of  the  car, 
and  take  In  the  bag.  When  the  bag  is  pull- 
ed off,  the  movable  arm  of  the  crane  flies  up 
again.  Just  before  reaching  this  station, 
the  intestate  was  sitting  on  the  top  of  one 
of  the  freight  cars,  with  his  feet  over  the 
side;  it  being  a  freight  train  which  did  not 
stop  at  that  station.  He  was  on  the  side  of 
the  car  next  to  the  mail  bag.  The  bag  hung 
so  that  a  man  sitting  on  the  top  of  this  car, 
with  his  feet  hanging  down  over  the  side  of 
the  car,  would  come  in  contact  with  it  If  he 
allowed  his  feet  to  hang  naturally.  This  ap- 
pears from  actual  photographs  taken  of  the 
car  passing  this  crane,  with  a  man  on  It 
sitting  as  the  Intestate  was,  which  have  been 
filed  with  the  record.  Just  after  the  car 
passed  the  crane  It  was  observed  that  the 
movable  arm  flew  up,  and  the  Intestate  was 
missing  from  the  top  of  the  car.  On  exam- 
ination, he  was  found  about  00  feet  from  the 
crane,  In  the  direction  in  which  the  train 
was  going,  and  the  mall  bag  a  few  feet  from 
blm,  and  between  him  and  the  crane.  His 
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neck  was  broken  by  the  fall.  No  one  saw 
the  occurrence,  and  we  are  left  to  determine 
entirely  from  the  circumstances  how  It  oc- 
curred. 

It  is  Insisted  that  the  proof  does  not  show 
that  his  feet  came  In  contact  with  the  mall 
bag  as  he  passed  the  crane,  or  that  he  was 
knocked  off  In  this  way.  It  Is  true  he  might 
hare  kicked  at  the  mall  bag,  and  so  became 
entangled  with  It,  and  lost  his  balance;  but 
negligence  Is  not  to  be  presumed  against 
him.  The  flying  up  of  the  arm  of  the  crane, 
and  the  finding  of  his  body  and  the  mail 
bag  so  near  together,  make  It  clear  to  us 
that  his  striking  the  bag  is  the  cause  of  the 
fall;  and  as,  when  last  seen,  he  was  in  a 
position  when  this  result  would  naturally  fol- 
low, without  any  fresh  action  or  impulse  on 
his  part,  it  seems  to  us  the  more  natural 
conclusion  that,  while  sitting  there  and  un- 
conscious of  the  movable  arm  of  the  crane 
being  pulled  down,  he  was  struck  by  the 
bag  and  knocked  off. 

It  Is  insisted  for  appellant  that,  even  if 
this  is  true,  there  can  be  no  recovery;  and 
-we  are  referred  to  the  case  of  Slsco  v.  Rail- 
way Co.,  145  N.  T.  296,  39  N.  E.  958,  as  sus- 
taining this  conclusion.  In  that  case  a 
brakeman,  while  going  up  a  ladder  on  the 
side  of  a  freight  car,  was  struck  by  the  sta- 
tionary arm  of  a  mall  crane,  and  knocked 
off,  receiving  injuries  from  which  he  died. 
The  crane  in  that  case  had  stationary  arms, 
but  was  otherwise  similar  to  the  one  before 
tis.  Both  are  required  to  be  erected  by  the 
United  States  government,  so  that  malls 
can  be  taken  by  moving  trains.  In  both  the 
mail  bag  is  required  to  hang  close  enough  to 
the  car  that  the- lever  or  sweep  attached  to 
the  car  by  the  postal  authorities  may  take 
In  the  bag.  In  that  case  the  court,  after 
showing  that  the  contrivance  was  a  useful 
one,  which  defendant  had  to  maintain,  held 
that  there  could  be  no  recovery,  because 
there  was  no  proof  that  the  crane  was  pla- 
ced nearer  the  track  than  cranes  upon  other 
roads,  or  that  it  was  practicable  to  place  a 
crane  at  a  greater  distance,  or  to  construct 
It  with  a  shorter  arm;  and  have  it  answer 
the  purpose  in  view.  Among  other  things, 
the  court  said:  "It  was  not  found,  nor  was 
there  any  evidence  upon  which  a  Jury  could 
Infer,  that  the  crane  In  question  could  be 
placed  any  further  from  the  track  than  It 
was  and  perform  the  function  for  which  It 
was  designed.  The  plaintiff  was  bound  to 
show  a  state  of  facts  indicating  negligent 
construction  or  location,  to  raise  a  question 
for  the  jury  upon  this  point  It  was  not 
sufficient  for  him  to  show  an  injury,  or  that 
operating  the  device  Involved  danger  to  the 
brakeman.  He  took  the  risk  of  all  the 
structures  necessary  and  reasonably  adapt- 
ed to  the  business  of  the  railroad.  The  bur- 
den was  upon  him  to  show  that  the  appli- 
ance, concededly  useful  in  the  business  of 
the  defendant,  was  improperly  constructed 
or  located,  and  this  he  wholly  failed  to  do. 


Proof  that  it  was  dangerous  was  not  enough. 
He  was  bound  to  go  further,  and  show  that 
the  defendant  might,  by  the  use  of  reasona- 
ble care,  have  accomplished  Its  purpose,  and 
at  the  same  time  protected  its  employes  from 
the  danger." 

This  seems  to  us  to  be  a  fair  statement  of 
the  law.  But  in  this  case  there  was  evidence 
that  the  crane  was  not  upright,  but  leaned 
towards  the  road  about  four  Inches.  The 
swing  of  the  arms  and  the  hanging  of  the 
bag,  always  on  the  side  -  next  to  the  road, 
would  have  a  tendency  to  pull  the  upright 
post  over.  This  would  throw  the  bag  nearer 
the  car,  the  greater  the  inclination  became. 
It  was  also  in  proof  that  this  crane  was  set 
some  four  and  one-half  Inches  nearer  the 
track  than  other  cranes  from  which  the  mall 
was  taken.  If  this  proof  was  true,  this  mail 
bag  hung  something  like  eight  Inches  nearer 
the  track  than  required  by  the  government; 
and  if  It  had  hung  eight  Inches  further  off, 
from  the  photographs  exhibited,  it  would 
seem  that  the  intestate  would  not  have  been 
knocked  off  We  cannot,  under  this  evidence, 
say  that  he  failed  to  show  that  the  defendant 
might,  by  the  use  of  reasonable  care,  have  ac- 
complished Its  purpose,  and  at  the  same  time 
protected  its  employes  from  the  injury. 
There  was  therefore  sufficient  evidence  of 
negligence  to  submit  the  case  to  the  Jury,  and 
the  court  did  not  err  In  refusing  to  give  the 
peremptory  instructions  asked  for.  There 
was  proof  that  the  duties  of  the  brakemen 
required  them  to  be  on  .top  of  the  cars,  and 
that  on  long  runs  it  was  Impracticable  for 
them  to  stand  up  all  the  time  they  were  on 
top  of  the  cars,  and  so  it  was  customary  for 
them  to  sit  on  the  side  of  the  car,  as  the  In- 
testate was  sitting  when  hurt,  this  being  as 
safe  a  place  as  any  other  for  the  purpose. 
Under  the  proof,  the  question  of  contributory 
negligence  was  properly  left  to  the  Jury. 
^Appellant  asked  the  court  to  give  this  in- 
struction: "The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
mall  crane  at  Camden  station,  in  the  petition 
complained  of,  was  not  put  closer  to  the  track 
than  necessary  for  the  mail  catcher  furnished 
by  the  United  States  government  to  take  the 
mall  bag  therefrom,  then  the  mail  bag  being 
in  that  position  was  not  negligence  in  the 
company,  and  the  jury  cannot  find  against 
the  defendant  on  account  of  the  position  of 
the  said  mall  crane."  This  Instruction  was 
refused,  and  the  Idea  was  not  sufficiently  pre- 
sented by  any  other  Instruction  given,  as  to 
whether  the  mall  bag  was  In  fact  any  closer 
to  the  track  than  required  for  the  catcher  to 
take  It  as  the  mail  car  passed.  The  evidence 
was  very  conflicting  on  this  subject.  If  It 
was  not,  the  Jury  should  hare  found  for  the 
defendant,  and  they  may  not  have  understood 
this  from  the  other  Instructions.  The  gov- 
ernment furnishes  the  lever  on  the  side  of  the 
car.  It  requires  the  railroad  to  erect  the 
cranes  so  that  this  lerer  will  catch  the  mall 
bag.   Although  this  may  endanger  the  brake- 
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men,  and  although  It  may  place  the  crane 
closer  to  the  track  than  really  necessary,  the 
railroad  company  is  not  responsible;  for  it 
has  no  power  to  make  the  levers  on  the  car 
longer,  or  to  prescribe  when  the  mall  shall  be 
hung  on  the  craney 

The  court  also  erred  in  allowing  proof  to 
the  Jury  of  the  unusual  speed  of  the  train  at 
the  time  of  the  accident.  Appellant  has  a 
right  to  run  its  train  at  any  rate  of  speed  it 
chose,  and  if,  from  the  oscillation  of  the  train, 
the  intestate's  feet  were  swung  out  in  contact 
with  the  mail  bag,  by  reason  of  the  unusual 
speed  of  the  train,  this  was  one  of  the  risks 
Incidental  to  the  business  in  which  the  Intes- 
tate was  engaged,  which  he  assumed  in  enter- 
ing the  service.  The  court  should  have  told 
the  jury  that  the  intestate,  when  he  engaged 
In  the  service  of  appellant  as  brakeman,  as- 
sumed all  the  risks  usually  incidental  to  the 
business,  and,  If  by  reason  thereof  he  receiv- 
ed the  injury,  there  could  be  no  recovery.  If 
the  oscillation  of  the  train  caused  him  to 
strike  against  the  mall  bag,  and  to  be  knocked 
off,  this  would  be  one  of  the  risks  incidental 
to  the  service,  unless  the  crane  was  closer  to 
the  track  than  it  should  reasonably  have  been 
placed  for  the  lever  on  the  car  to  catch  the 
bag,  and  but  for  this  the  accident  would  not 
have  occurred.  On  another  trial  appellee 
should  Introduce  In  chief  all  her  evidence 
tending  to  show  how  the  Injury  occurred  or 
negligence  on  the  part  of  the  appellant,  and 
the  evidence  In  rebuttal  should  be  confined  to 
matters  brought  out  by  the  evidence  for  the 
defense. 

The  court  erred  in  allowing  testimony  that 
It  was  not  Improper  or  an  act  of  carelessness 
for  a  brakeman  to  sit  on  top  of  a  car  at  the 
side,  with  his  feet  hanging  down.  In  Coast- 
ing Co.  v.  Tolson,  139  U.  S.  561,  11  Sup.  Ct 
653,  the  United  States  supreme  court  said: 
"The  question  whether  the  place  where  the 
plaintiff  stood  on  the  wharf  was  reasonably 
safe  was  one  of  the  questions  to  be  determin- 
ed by  the  jury,  depending  on  common  knowl- 
edge, and  requiring  no  special  training  or  ex- 
perience to  decide,  and  upon  which,  therefore, 
no  opinions  of  witnesses  were  admissible." 
To  same  effect,  see  1  Whart  Ev.  §  509.  It 
was  proper  to  prove  by  the  witnesses  what 
the  custom  was  in  regard  to  sitting  on  the 
side  of  cars,  and  all  facts  known  to  the  wit- 
nesses showing  the  reasons  for  it  But  the 
conclusion  whether  it  was  proper  or  improper 
for  a  brakeman  to  ride  in  this  way  on  the 
side  of  a  rapidly  moving  train,  considering 
the  objects  along  the  side  of  the  track  and 
the  other  dangers  Incident  thereto,  was  a 
question  for  the  jury,  to  be  determined  by 
common  knowledge  and  observation,  and  not 
from  the  opinion  of  witnesses,  to  whose  judg- 
ment the  Jury  might  defer,  Instead  of  exer- 
cising their  own,  as  the  law  contemplates  they 
should  do.  The  judgment  Is  therefore  re- 
versed, and  cause  remanded  for  a  new  trial 
and  further  proceedings  not  Inconsistent  with 
this  opinion. 


FARMER  v.  BANK  OF  WICKLIFFE  et  aU 

(Court  of  Appeals  of  Kentucky.  June  18,  1890.) 

NEW  TRIAL — POWER  TO  EXTEND  TIME  FOR 
MAKING  MOTION. 

Under  Civ.  Code  Prac.  i  342,  providing  that 
application  for  a  new  trial  most  be  made  at  the 
term  at  which  the  verdict  or  decision  is  ren- 
dered, the  court  has  no  power  to  give  time  until 
a  day  in  the  succeeding  term  to  make  a  motion 
for  new  trial. 

Appeal  from  circuit  court,  Ballard  county. 

"Not  to  be  officially  reported." 

Action  by  the  Bank  of  Wlckliffe  and  J.  B. 
Wickliffe  against  L.  D.  Burton,  and  by  D.  W. 
Sullivan  against  L.  D.  Burton  and  others. 
Judgment  denying  claim  of  J.  W.  Farmer  to 
attached  property,  and  he  appeals.  Affirmed. 

Thos.  E.  'Moss,  for  appellant  Bugg  & 
Wlckliffe,  for  appellees. 

BURN  AM,  J.  The  controversy  in  this  case 
arises  over  the  true  ownership  of  a  lot  of  to- 
bacco which  was  attached  by  appellees  as 
the  property  of  L.  D.  Burton,  and  by  appel- 
lant as  the  property  of  C.  lu  Ethridge.  The 
testimony  shows  that  In  February,  1890,  Eth- 
ridge, a  member  of  the  firm  of  Farmer  &  Eth- 
ridge, employed  Burton  to  buy  tobacco  for  him 
in  the  vicinity  of  Wickliffe,  which  was  to  be 
paid  for  by  drafts  on  the  firm  of  Farmer  & 
Ethridge,  and  was  to  be  shipped  to  the  firm 
at  their  place  of  business  In  Padncah,  Ky.; 
that,  under  this  agreement,  Burton  did  pur- 
chase a  considerable  amount  of  tobacco,  which 
was  prized  and  forwarded  In  accordance  with 
the.  agreement  It  also  appears  that  at  the 
same  time  Burton  was  engaged  in  buying 
tobacco  on  his  own  account,  which  was  prized 
and  handled  In  the  same  warehouse.  J.  B. 
Wlckliffe  testified  that  Burton  rented  the 
warehouse  in  his  own  name,  and  carried  on 
the  business  of  buying,  prizing,  and  shipping 
tobacco  in  his  own  name;  that  he  sold  him 
his  crop,  and,  at  the  request  of  Burton,  he  be- 
came his  surety  in  bank  for  $700,  which  was 
used  by  Burton  to  buy  tobacco  for  himself; 
that  the  $700  note  on  which  he  became  his 
surety  was  used  to  pay  for  the  crops  of  Naves 
&  Dunn;  that  these  identical  crops  were  in 
the  warehouse  at  the  time  the  attachments 
were  sued  out;  and  that  the  tobacco  shipped 
by  Burton  was  always  In  his  own  name.  The 
trial  resulted  in  a  verdict  In  favor  of  appel- 
lees, and,  the  court  having  overruled  appel- 
lant's motion  for  a  new  trial,  he  has  appealed 
to  this  court  The  verdict  of  the  jury  was 
rendered  on  the  last  day  of  the  January  term. 
As  soon  as  it  was  read  by  the  clerk  of  the 
court,  appellant  asked  the  court  that  he  he 
given  until  the  fourth  day  of  the  next  April 
term  to  file  motion  and  grounds  for  new  trial 
on  the  issue  determined  by  the  verdict  to 
which  appellees  objected;  which  objections 
were  overruled,  and  the  time  extended,  to 
which  appellees  excepted.  As  soon  as  this 
order  was  entered,  the  court  adjourned  until 

i  Reported  by  Edward  W.  Hines,  Esq,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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court  In  coarse.  On  the  first  day  of  the  suc- 
ceeding term  of  the  court,  which  convened  in 
April,  appellant  filed  his  motion  and  grounds 
for  a  new  trial,  which  motion  was  overruled. 

It  was  held  by  this  court  In  the  case  of  In- 
surance Co.  v.  Kiernan,  83  Ky.  468,  that: 
"The  return  of  the  verdict  Into  court,  and  its 
reception  by  the  court,  is  all  that  to  necessary 
In  order  to  entitle  the  party  to  make  his  mo- 
tion and  file  his  grounds  for  a  new  trial.  This 
he  is  required  to  do  within  three  days  after 
the  verdict  has  been  rendered,  and,  If  he  fails 
to  make  the  motion  within  said  time,  such 
failure  Is  fatal  to  bis  right  to  maintain  an  ap- 
peal upon  any  of  the  grounds  that  are  re- 
quired to  be  presented  by  motion  as  the  basis 
of  obtaining  a  new  trial."  And  in  the  case  oT 
Ruhrweln  v.  Gebhart,  90  Ky.  147,  13  S.  W. 
447,  the  court  said:  "In  all  cases  where  the 
law  requires  a  motion  to  be  made,  and  reasons 
for  a  new  trial  to  be  filed,  to  authorize  this 
court  to  review  the  action  of  the  lower  court 
thereon,  such  motion  must  be  made  and  the 
reasons  must  be  filed  within  three  days  after 
the  verdict  Is  rendered."  And  in  the  case  of 
Louisville  &  N.  R.  Co.  v.  Board  of  Public 
School  Trustees  (Ky.)  49  S.  W.  84,  the  court 
said,  in  passing  upon  the  question  involved  in 
this  case,  that:  "By  no  Btretch  of  construc- 
tion can  the  agreement  and  understanding  be- 
tween parties  be  made  to  embrace  the  right  of 
either  party  to  make  motions  at  the  ensuing 
term,  the  right  to  make  which  would  have  ex- 
pired by  lapse  of  time."  In  the  case  of  Bee- 
ler  v.  Sandidge  (Ky.)  49  8.  W.  688,  the  court 
said:  "The  requirements  of  section  842  of 
the  Civil  Code  of  Practice  are  imperative. 
The  grounds  for  new  trial  must  be  set  out  In 
writing,  and  a  motion  based  thereon  must  be 
made  at  the  same  term  at  which  judgment 
was  rendered."  Section  342,  Id.,  provides 
that  "application  for  a  new  trial  must  be  made 
at  the  term  at  which  the  verdict  or  decision 
is  rendered."  This  provision  of  the  statute  is 
imperative,  and  the  circuit  judge  had  no  power 
to  extend  the  time  for  making  this  motion  un- 
til a  day  In  the  subsequent  term,  and  the  mo- 
tion, made  at  that  time  was  too  late  to  be 
available  for  any  purpose.  It  therefore  fol- 
lows that  the  only  question  before  the  court 
is,  do  the  pleadings  authorize  the  judgment? 
We  think  they  do.  Besides,  there  is  sufficient 
testimony  to  support  the  finding  of  the  jury. 
Wherefore  the  judgment  is  affirmed. 


SKINNER  v.  OARR.t 
(Court  of  Appeals  of  Kentucky.  June  IS,  1899.) 

HUSBAND  AND  WIFE— DECREE  CONFERRING 
POWERS  OF  FEME  SOLE — LIABILITY  OF 
WIFE  AS  SURETY  FOR  HUSBAND. 
Under  a  decree  empowering  a  married  wo- 
man to  contract  and  be  contracted  with  as  a 
feme  sole,  she  had  power  to  become  surety  for 
her  husband:  and  having  done  so  prior  to  the 
the  act  of  March  15,  1894,  regulating  the  prop- 
erty rights  of  married  women,  she  is  liable  on  a 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


renewal  of  the  note  thereafter  executed,  what- 
ever may  be  the  powers  of  a  married  woman 
under  that  act,  or  its  effect  on  the  status  of  a 
married  woman  under  a  decree  empowering  her 
to  contract  as  a  single  woman. 

Appeal  from  circuit  court,  Cumberland 

county. 

"Not  to  be  officially  reported." 

Action  by  D.  R.  Carr  against  James  and 
Mary  8.  Skinner  on  a  promissory  note.  Judg- 
ment for  plaintiff,  and  defendant  Mary  S. 
Skinner  appeals.  Affirmed. 

Sandidge  &  Sandidge  and  T.  L.  Edelen,  for 
appellant  Allen  &  Ewing  and  W.  H.  Holt, 
for  appellee. 

BURN  AM,  J.  This  action  was  Instituted 
by  appellee  against  James  Skinner  and  Mary 
S.  Skinner  upon  this  note:  "On  or  before  the 
25th  day  of  December,  1895,  we  promise  to 
pay  D.  R.  Carr  four  hundred  and  ten  dollars, 
value  received  of  him  In  borrowed  money, 
this  12th  of  August,  1895.  The  note  for 
which  this  is  a  renewal  Is  lost,  but  same  to 
secured  by  mortgage  of  even  date  herewith. 
James  Skinner.  Mary  S.  Skinner."  It  to  al- 
leged, In  substance,  that  the  obligation  sued 
on  is  the  renewal  of  the  balance  remaining 
unpaid  upon  a  note  of  $300  dated  the  30th 
day  of  July,  1892,  and  one  for  $500  dated  the 
30th  day  of  September,  1892,  which  were  exe- 
cuted and  delivered  to  appellee  by  appellants 
In  consideration  of  money  loaned  to  the  ap- 
pellant Mary  8.  Skinner  to  erect  a  dwelling 
house  on  ber  farm.  It  is  also  alleged  in 
the  pleadings  that,  previous  to  the  execution 
of  the  original  obligations,  appellant,  Mary 
S.  Skinner,  who  was  the  Wife  of  James  Skin- 
ner, had  been  adjudged  the  powers  of  a  feme 
sole  by  the  Cumberland  circuit  count,  and  at 
the  date  of  the  execution  of  the  original  ob- 
ligations had  the  right  to  contract  and  be  con- 
tracted with  as  a  single  woman.  The  defend- 
ants James  and  Mary  S.  Skinner  filed  sepa- 
rate answers.  They  both  admit  the  execu- 
tion by  them  of  the  $300  and  $500  notes 
mentioned  in  the  petition,  and  that  the  $410 
obligation  sued  on  was  given  In  satisfaction 
and  payment  of  the  balance  due  on  these 
two  obligations,  but  they  allege  that  the  ob- 
ligation sued  on  was  executed  by  mistake 
for  an  obligation  of  the  same  amount,  under 
the  Impression  that  such  previous  obligation 
had  been  lost  and  remained  unpaid,  but  that 
as  a  matter  of  fact  the  defendant  James  Skin- 
ner had  fully  paid  off  and  discharged  the 
original  obligation  for  $410,  In  lieu  of  which 
the  note  sued  on  was  executed,  and  plead 
same  in  bar  of  recovery.  The  appellant, 
Mary  S.  Skinner,  for  additional  answer,  says 
that  at  the  time  she  signed  the  note  for  $300 
and  the  note  for  $500,  and  when  she  signed 
the  obligation  sued  on,  she  was  a  married 
woman,  laboring  under  the  disability  of  cov- 
erture, and  that  she  signed  same  as  the  se- 
curity for  her  husband,  and  derived  no  bene- 
fit or  advantage  from  them.  She  admits  that 
the  right  to  contract  and  be  contracted  with 
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as  a  feme  sole  had  been  conferred  upon  her 
by  decree  of  the  Cumberland  circuit  court 
previous  to  the  execution  of  any  of  these  ob- 
ligations, but  denies  that  she  had  been  em- 
powered to  become  surety  for  her  husband  by 
such  decree. 

We  hardly  think  It  necessary  to  discuss  the 
facts  relied  on  to  support  the  plea  of  pay- 
ment. The  only  evidence  of  such  alleged 
payment  is  that  appellant,  Mary  S.  Skinner, 
produced  the  original  $410  obligation,  which 
was  supposed  to  be  lost,  and  in  lieu  of  which 
the  note  sued  on  was  executed,  which  she 
says  she  found  among  her  husband's  papers. 
There  Is  no  pretense  that  she  paid  it,  and  no 
explanation  is  attempted  to  be  given  as  to 
how  it  was  paid;  and  her  husband,  whom 
she  claims  paid  the  obligation,  has  failed  to 
testify  In  the  case,  although  he  has  filed  an 
answer  to  that  effect  We  think  the  evi- 
dence conclusively  establishes  the  fact  that 
the  note  was  never  paid,  and  that  the  money 
was  really  borrowed  by  appellants  for  the 
benefit  of  appellant,  Mary  S..  Skinner,  and 
was  used  to  erect  a  dwelling  house  on  her 
land  for  her  benefit. 

At  the  date  of  the  execution  of  the  original 
obligations,  in  1882,  appellant,  Mary  S.  Skin- 
ner, had  the  power  to  bind  herself  as  the 
security  of  her  husband  for  borrowed  money, 
under  the  authority  conferred  on  her  by  the 
decree  of  the  Cumberland  circuit  court,  giv- 
ing her  the  power  to  contract  and  be  con- 
tracted with  as  a  single  woman.  This  ques- 
tion was  very  thoroughly  considered  by  this 
court  in  the  case  of  Hart  v.  Grigsby,  14  Bush, 
542,  In  which  It  was  held  that  "a  married 
woman,  empowered  to  act  as  a  feme  sole  as 
provided  by  the  act  of  February  14,  1866, 
has  all  the  powers  she  would  have  possessed 
without  the  statute,  had  she  been  unmarried," 
and  that  "she  is  bound  as  a  feme  sole  upon 
any  contract  she  might  make  under  the  pow- 
er, and  is  subject  to  all  the  remedies  to  which 
she  would  have  been  subject  if  unmarried." 
And  in  the  case  of  Sypert  v.  Harrison,  88 
Ky.  463,  11  S.  W.  435,  it  was  expressly  held 
that  under  such  a  judgment  a  married  wom- 
an could  bind  herself  In  all  respects  as  if 
she  were  unmarried,  and  therefore  could  be- 
come surety  for  her  husband;  and  this  has 
been  the  consistent  doctrine  of  this  court 
ever  since.  And  the  case  of  BIdwell  v.  Rob- 
inson, 79  Ky.  28,  is  not  in  conflict  with  these 
former  cases,  as  the  judgment  in  that  case 
did  not  authorize  the  feme,  covert  to  make 
contracts,  sue  and  be  sued,  as  a  single  woman, 
and  trade  in  her  own  name.  It  was  held 
that:  "This  court  will  not  by  implication  en- 
large the  powers  of  the  feme  covert  by  spec- 
ulating upon  what  might  have  been  the  in- 
tention of  the  chancellor  when  entering  his 
judgment  He  is  given  the  discretion  to  limit 
the  rights  of  the  wife  as  to  the  exercise  of 
the  powers  conferred  by  the  Code,  and  this 
court  would  be  reluctant  to  hold  the  wife 
liable  for  the  contracts  or  duties  of  the  hus- 
band, unless  the  Intention  of  the  chancellor 


is  so  manifest  as  to  leave  but  little  doubt  as 
to  the  extent  of  the  power  given."  The  case 
of  Lane  v.  Bank  (Ky.)  43  S.  W.  442,  has  no 
application;  it  being  expressly  stated  In  the 
opinion  in  that  case  that  the  married  woman 
was  sued  as  principal,  and  not  as  surety. 
We  therefore  conclude  that  Mary  S.  Skinner 
had  the  power,  under  the  judgment,  to  bind 
herself  as  surety  upon  the  original  obliga- 
tions, and  that  in  the  renewal  thereof  for 
the  balance  due  on  these  obligations  she  as- 
sumed no  new  liability,  that  note  being  sim- 
ply the  evidence  of  an  Indebtedness  which 
she  had  created  at  a  time  when  she  was 
authorized  to  do  so  by  law.  Even  if  she  was 
not  the  proof  justifies  us  In  believing  her 
the  real  beneficiary  of  all  these  transactions. 

It  is  unnecessary  for  us  to  discuss  or  de- 
termine the  effect  of  the  act  of  March  15, 
1894,  regulating  the  property  rights  of  married 
women,  upon  the  act  of  February  14,  1866, 
which  authorized  courts  of  chancery  jurisdic- 
tion to  confer  upon  married  women  the  pow- 
ers of  a  feme  sole,  or  the  effect  of  that  law 
upon  the  status  of  married  women  who  hare 
been  granted  by  a  court  of  competent  Juris- 
diction all  the  powers  of  single  women  while 
that  law  was  in  full  force  and  effect  It  is 
manifest,  however,  that  while  the  latter 
statute  has  changed  radically  the  property 
rights  of  married  women,  It  does  not  give  to 
them  as  much  power  to  bind  their  estates  as 
sureties  as  was  enjoyed  by  those  who  had 
been  specially  empowered  with  the  rights  of 
a  feme  sole  under  the  old  law.  Whatever 
may  be  the  construction  given  these  statutes, 
appellant  is  clearly  liable  on  the  obligation 
sued  on.  For  reasons  indicated,  the  judg- 
ment is  affirmed. 


STEWARTS  ADM'R  v.  CARNEAL  et  aU 
(Court  of  Appeals  of  Kentucky.  June  13,  1899.) 

TRUSTS — LIABILITY  OF  TRUSTEE  FOR  MISAP- 
PROPRIATION OF  FUND  BY  ATTORNEY. 

It  was  error  to  sustain  a  demurrer  to  the 
answer  of  a  trustee  pleading  the  misappropria- 
tion by  his  attorney  of  the  trust  fund  sued  for, 
though  some  facts  were  alleged  tending  to  show- 
defendant's  negligence  in  retaining  his  attorney 
after  he  should  have  known  of  the  misappropria- 
tion of  a  part  of  the  fund,  as  these  facts  may 
be  capable  of  explanation. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.  Granted. 
For  former  report  see  44  S.  W.  442. 

W.  S.  Pryor,  Hill  &  McRoberts,  and  R.  P. 
Jacobs,  for  appellant  R.  J.  Breckinridge, 
W.  G.  Welch,  R.  J.  Breckinridge,  Jr.,  and  W. 
H.  Holt  for  appellees. 

HAZELRIGG,  C.  J.  On  a  reconsideration 
of  this  case  on  petition  for  rehearing  we  are 
Inclined  to  think  that  the  averments  of  the 
apswer  of  the  appellant  with  respect  to  sum 
alleged  to  be  due  from  him  because  of  his  at- 
torney's defalcation  are  sufficient  to  support 

i  Reported  by  Edward  W.  Hinea,  Bsq..  of 
the  Frankfort  bar,  and  formerly  stats  reporter. 
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a  defense,  and  the  demurrer  should  have 
been  overruled.  The  tacts  which  seemingly 
«how  negligence  on  the  part  of  appellant,  and 
which  in  large  measure  induced  our  conclu- 
sions originally,  may  be  capable  of  explana- 
tion. In  all  respects  we  adhere  to  the  orig- 
inal petition.  From  his  own  original  as- 
sumption of  the  duties  of  trustee,  through  a 
long  course  of  years  down  to  1889,  and  even 
up  to  the  institution  of  this  suit,  the  appel- 
lant has  not  only  not  repudiated  the  trust, 
but  has  openly  acknowledged  himself  as  trus- 
tee under  Stewart's  will,  and  the  statute  of 
limitation  does  not  apply.  To  the  extent  in- 
dicated, the  Judgment  is  reversed  on  the  orig- 
inal and  on  the  cross  appeals. 


PENCE  v.  COMMONWEALTH.^ 
(Court  of  Appeals  of  Kentucky.  June  14,  1899.) 

HOMICIDE — ABSENCE   OF  INTENT   TO  KILLr- 
INSTRUCTIONS  TO  JURY— EVIDENCE. 

1.  The  common-law  rule  that  an  intent  to  kill 
is  not  necessary  to  constitute  the  offense  of 
murder  or  manslaughter  has  not  been  changed 
by  statute  in  Kentucky. 

2.  Accused  was  not  entitled  to  an  Instruction 
as  to  his  right  to  eject  deceased  from  his  home 
if  he  had  reason  to  believe  he  was  there  for  the 
purpose  of  debauching  his  wife,  as  deceased  was 
not  asked  to  leave  until  after  he  was  assaulted. 

3.  Though  the  defense  was  that  accused  had 
reason  to  believe  that  deceased  had  come  to  his 
home  for  the  purpose  of  debauching  his  wife, 
evidence  that  deceased  "was  a  bad  man  after 
women"  was  not  admissible. 

4.  Declarations  of  deceased,  and  other  facts 
tending  to  show  a  criminal  intimacy  between  de- 
ceased and  the  wife  of  accused,  were  inadmissi- 
ble as  evidence,  those  facts  being  unknown  to 
accused  at  the  time  of  the  assault. 

Appeal  from  circuit  court,  Madison  county. 
"Not  to  be  officially  reported." 
Alex.  Pence  was  convicted  of  the  offense 
of  manslaughter,  and  he  appeals.  Affirmed. 

R.  H.  Crooke,  W.  B.  Smith,  and  Lewis 
Walker,  for  appellant  W.  S.  Taylor,  for 
the  Commonwealth. 

HOBSON,  J.  Appellant  was  indicted  in 
the  Madison  circuit  court  for  the  murder  of 
James  Smith,  and  was  convicted  of  man- 
slaughter, his  punishment  being  fixed  at  10 
years  in  the  penitentiary.  Appellant  Is  60 
years  old;  his  wife  17.  They  have  been 
married  4  or  6  years.  The  deceased,  James 
Smith,  was  about  24  years  of  age,  and  the 
appellant  suspected  him  of  Improper  rela- 
tions with  his  wife.  He  testified  that  on  the 
day  his  wife's  sister  died— November  20, 
1897— she  called  him  to  her,  sending  every- 
body else  out  of  the  room,  a  few  minutes  be- 
fore she  died,  and  told  him  that  he  must 
keep  James  Smith  away  from  his  house,  or 
he  would  cause  a  separation  between  him 
and  his  wife.  He  stated  that,  acting  upon 
this  information  from  bis  sister-in-law,  be 
observed  his  wife  and  Smith  that  night,  and 
saw  enough  to  confirm  what  she  had  said; 

»  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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so  he  told  Smith  that  he  must  not  come  to 
his  house  any  more,  and  Smith  promised  to 
stay  away.  He  also  stated  that  he  saw 
Smith  going  to  his  house  after  this,  but  he 
would  leave  before  appellant  got  to  the 
house.  Appellant  llveVl  in  Madison  county, 
on  the  Kentucky  Central  Railroad,  about 
one-half  mile  from  Ford,  and  had  a  saloon 
on  the  Madison  side  of  the  river,  near  Ford, 
about  600  yards  from  his  residence,  and  on 
the  other  side  of  the  tunnel  from  it  He 
stated  that  on  February  23,  1896,  about  2 
o'cjock  in  the  afternoon,  he  started  to  go  to 
Ford,  to  take  bis  laundry,  and  when  he  got 
to  the  bridge  he  found  he  had  forgotten  it 
James  Smith  and  another  were  standing  on 
a  porch  on  the  opposite  side  of  the  railroad, 
and  when  he  got  back  from  the  saloon  with 
the  laundry  he  noticed  that  Smith  was  gone, 
and,  looking  up  the  railroad,  he  saw  him 
going  out  of  the  tunnel  at  the  far  end.  He 
then  watched  Smith,  and,  when  he  saw  him 
stop  at  his  house,  went  back  to  the  saloon, 
left  his  laundry,  put  his  pistol  in  his  pocket 
and  started  home,  he  says,  to  investigate. 
When  he  got  there,  he  found  the  kitchen 
door  locked.  He  then  went  around  to  the 
front  door,  and  went  in,  finding  his  wife,  her 
brother,  Charles  Casey,  James  Smith,  and 
Sadie  Green,  a  young  lady  16  years  old,  in 
the  room  together.  He  said,  "Good  even- 
ing," and  then  asked  his  wife  to  go  upstairs, 
and  look  for  his  watch  key.  Smith  was  sit- 
ting near  the  center  of  the  room,  and  as  Mrs. 
Pence  went  out  to  look  for  the  key  appel- 
lant followed  her  to  the  door,  which  he  clos- 
ed behind  her,  and,  being  then  at  the  back 
of  Smith,  who  was  not  noticing  what  he  was 
doing,  be  turned,  and  struck  Smith  on  the 
head,  with  the  butt  of  the  pistol,  two  blows, 
and  as  Smith  started  out  he  followed  him, 
and  pushed  him,  telling  him  to  leave  his 
premises,  and  stay  away.  Charles  Casey 
then  took  Smith's*  hat  and  gloves  to  him,  and 
he  went  home,  bleeding  very  profusely,  and 
died  of  his  wounds  about  11  o'clock  that 
night  When  he  struck  Smith  the  first  blow, 
Smith  raised  and  threw  his  hand  back.  He 
then  struck  him  a  harder  blow,  which  seem- 
ed to  daze  him,  and  he  started  towards  the 
door.  Smith  had  a  pistol  on  his  person,  but 
did  not  draw  It,  or  show  it  in  any  way. 
Appellant  stated  that  he  did  not  intend  to 
kill  Smith,  but  only  to  bruise  him,  and  make 
him  stay  away  from  his  house.  On  these 
facts  the  court  instructed  the  Jury  that  if 
appellant  willfully  assaulted  and  beat  Smith 
with  the  pistol,  thus  killing  blm,  and  that 
tbe  beating  was  with  such  violence  and  to 
such  a  degree  as  to  be  evidently  dangerous 
to  life,  they  should  find  bim  guilty  of  mur- 
der, if  the  beating  was  with  malice  afore- 
thought or  of  manslaughter  if  it  was  done 
in  sudden  heat  and  passion,  without  pre- 
vious malice.  He  also  instructed  them  that 
if  the  beating  was  not  done  with  sucb  vio- 
lence, or  carried  to  such  a  degree,  as  to  be 
evidently  dangerous  to  life,  and  appellant 
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did  not  intend  to  kin  Smith,  they  should  find 
him  guilty  of  Involuntary  manslaughter. 
Counsel  earnestly  Insists  that  these  Instruc- 
tions were  erroneous,  and,  In  effect,  that  ap- 
pellant was  not  guilty  either  of  murder  or 
voluntary  manslaughter,  unless  he  Intended 
to  kill  Smith.  He  admits  that  this  was  not 
the  common-law  rule,  but  insists  that  It  has 
been  changed  In  this  state  by  statute.  We 
see  nothing  In  the  statutes  to  evince  such  a 
purpose.  The  legislature  seems  to  have  in- 
tended no  more  than  to  prescribe  the  punish- 
ment for  murder  and  manslaughter,  leaving 
the  nature  of  the  offenses  as  denned  at  com- 
mon law.  The  sections  now  In  force  are  the 
same  as  the  General  Statutes,  and  In  con- 
struing those  provisions  this  court,  in  Con- 
ner v.  Com.,  13  Bush,  719,  said  that  they 
"prescribe  the  punishment  for  murder  and 
voluntary  manslaughter  by  name,  and  with- 
out attempting  a  definition  of  either  of  those 
crimes.  We  are  therefore  to  look  to  the 
common  law  for  the  definition  of  the  terms 
'murder'  and  *voluntary  manslaughter.' "  In 
the  same  case  it  was  held  that  a  killing  by 
willfully  striking,  under  the  statute  which  is 
now  embraced  in  section  1151  of  the  Ken- 
tucky Statutes,  is  a  new  offense,  and  cannot 
be  punished  under  an  indictment  for  murder 
or  manslaughter.  See,  also,  to  same  effect, 
Buckner  v.  Com.,  14  Bush,  601;  Trimble  v. 
Com.,  78  Ky.  176.  That  an  Intention  to  kill 
is  unnecessary  to  constitute  the  offense  of 
murder  or  manslaughter,  see,  also,  Sparks  v. 
Com.,  3  Bush.  Ill;  Peoples  v.  Com.,  87  Ky. 
487,  9  S.  W.  509,  810. 

The  Instructions  asked  by  the  defendant 
as  to  his  right  to  eject  Smith  If  he  had  rea- 
son to  believe  be  was  there  for  the  purpose 
of  debauching  his  wife  were  properly  refus- 
ed, because  Smith  did  not  decline  to  leave, 
and  was  not  asked  to  do  so,  until  after  he 
was  beaten.  He  was  doing  nothing  wrong 
at  the  time,  and  appellant's  going  up  behind 
him  and  striking  him  without  warning  was 
entirely  unjustifiable.  For  the  same  reason 
the  instruction  asked  as  to  self-defense  was 
properly  refused,  as  there  was  nothing  in 
the  case  upon  which  It  could  be  predicated. 
Appellant  testified  himself  that  he  assaulted 
Smith  for  the  purpose  of  giving  him  a  beat- 
ing. 

Appellant  also  complains  that  the  court  re- 
fused to  allow  him  to  prove  that  Smith  was 
a  bad  man  after  women;  that  he  had  been 
seen  taking  liberties  with  Mrs.  Pence,  and 
had  stated  that  he  had  had  criminal  rela- 
tions with  her.  The  evidence  of  Smith's 
character  might  show  some  ground  for  ap- 
pellant not  wanting  him  about  his  place,  but 
It  did  not  warrant  and  was  no  excuse  for 
his  covertly  going  up  behind  him  and  sud- 
denly dealing  him  a  deadly  blow  with  his 
pistol,  In  his  own  house,  after  speaking  to 
him  politely,  and  giving  him  no  intimation 
that  his  presence  was  undesirable.  The  evi- 
dence as  to  the  conduct  of  Mrs.  Pence  and 
Smith  on  other  occasions,  or  what  Smith  said 


about  It,  was  properly  rejected,  because  this 
had  not  been  communicated  to  appellant, 
and  did  not  throw  any  light  upon  his  mo- 
tives for  making  the  assault  He  who  kills 
another  cannot  show  by  way  of  mitigation 
or  In  defense  that  the  deceased  had  done 
him  a  great  wrong.  If  that  fact  was  un- 
known to  him  at  the  time  of  the  homicide. 
On  the  whole  case  it  appears  to  us  that  the 
appellant  has  had  a  fair  trial  Judgment 
affirmed. 


SPICER  et  al.  v.  COMMONWEALTH.* 

(Court  of  Appeals  of  Kentucky.   Jane  15,  1899.) 

CRIMINAL  LAW — CONFESSIONS — INSTRUCTIONS 
TO  JURY. 

It  was  prejudicial  error  to  instruct  the  jury 
that  they  could  not  convict  defendants  upon  con- 
fessions made  out  of  court,  unless  corroborated 
by  other  evidence,  where  there  was  no  evidence 
of  any  confession. 

Appeal  from  circuit  court,  Breathitt  county. 

"Not  to  be  officially  reported." 

James,  William,  and  Stephen  Spicer  were 
convicted  of  the  offense  of  hog-steallng,  and 
they  appeal  Reversed. 

R.  A.  Hurst  and  W.  H.  Blanton,  for  appel- 
lant W.  S.  Taylor  and  N.  H.  Thatcher,  for 
the  Commonwealth. 


BURN  AM,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  Breathitt  circuit  court  sen- 
tencing each  of  the  appellants  to  the  peni- 
tentiary for  a  term  of  two  years  for  the  crime 
of  hog-stealing. 

It  Is  Insisted  for  the  appellants  that  there 
is  no  evidence  to  support  the  verdict  and  judg- 
ment and  that  the  court  erred  to  their  preju- 
dice in  the  instructions  given  on  the  trial. 
The  testimony  in  the  case  is  meager.  John 
Arrowood  testified  that  in  July,  1898,  he  lost 
a  spotted  sow  which  weighed  about  150 
pounds,  and  was  worth  about  $5;  that  he  re- 
ceived information  that  a  hog  had  been  kill- 
ed In  the  road  on  Lick  branch,  about  one  mile 
from  where  he  lived,  and  in  the  neighborhood 
in  which  appellants  lived;  that  he  went  to  the 
place  where  he  had  been  Informed  the  hog 
had  been  killed,  and  found  the  head  of  a  hog 
covered  up  with  leaves,  that  looked  like  his, 
but  that  he  did  not  know  who  killed  it;  that 
appellants  James  Spicer  and  William  Spicer 
testified  on  the  examining  trial  that  they  had 
found  the  bog  dead  Just  above  where  they  liv- 
ed, and  had  skinned  it  and  carried  it  home: 
that  appellant  Stephen  Spicer  had  not  been 
arrested,  was  not  present  and  did  not  testify 
on  the  examining  trial;  and  that  the  head 
he  found  in  the  leaves  looked  like  it  had  been 
mashed.  Sam  Stldham  testified  that  he  was  at 
the  examining  trial,  and  heard  Stephen  Spicer 
and  James  Spicer  testify  in  their  own  behalf, 
and  that  they  each  stated  that  they  had  found 
the  hog.  and  took  It  home  and  'ate  it  A.  D. 
Strong  testified  that  he  found  the  foot  of  a  hog 

i  Reported  by  Edward  W.  Hlnes,  Esq..  of 
the  Frankfort  bar,  and  formerly  state  reporter. 
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on  the  branch  a  short  distance  from  appellants' 
field,  out  that  he  did  not  know  whose  hog  It 
was.  George  Fields  testified  that  some  time  In 
June  or  July  he  saw  James  Splcer  and  William 
Splcer  go  up  the  creek  by  his  bouse,  and  that 
they  Informed  him  that  they  had  learned  some 
dogs  had  killed  a  hog  upon  the  creek,  and  they 
were  going  up  to  see  about  It;  that  In  an  hour 
or  two  after  they  came  back  down  the  creek, 
carrying  10  or  15  pounds  of  meat  apiece,  and 
that  Jeff  Splcer  was  with  them,  but  that  Ste- 
phen Splcer  was  not  along;  that  they  said  they 
had  found  the  hog  where  the  dogs  had  killed 
it,  and  had  skinned  it  and  were  carrying  it 
home,  and  said  that  they  would  pay  the  own- 
er—whoever he  was— for  the  hog.  George 
Deaton  testified  that  he  was  present  at  the 
examining  trial,  and  heard  James  Splcer  and 
Stephen  Splcer  testify  In  their  own  behalf,  and 
that  they  testified  that  they  had  found  the 
hog,  took  it  home,  and  ate  It.  This  was  all 
the  testimony  for  the  commonwealth.  Appel- 
lants James  and  William  Splcer  testified  that 
they  had  received  information  that  their  dogs 
bad  killed  a  hog  upon  the  branch  above  their 
field,  and,  In  company  with  their  brother  Jeff 
Splcer,  they  went  up  to  where  they  had  learn- 
ed the  dogs  had  killed  the  hog,  and  found  the 
carcass  of  a  hog  which  had  been  killed  a  short 
time  before  by  dogs,  and  that  they  concluded 
to  skin  it  and  take  it  home,  and,  if  the  owner 
came  for  it,  they  would  pay  for  the  value  of 
the  hog.  Stephen  Splcer  testified  positively 
that  he  was  not  present  when  the  hog  was 
killed  or  skinned,  and  that  he  did  not  have 
anything  to  do  with  It  It  seems  to  us  that 
there  Is  no  proof  which  connects  the  appellant 
Stephen  Splcer  with  the  crime  for  which  he  is 
convicted.  No  witness  testifies  that  he  was 
present  when  the  hog  was  killed,  or  that  he 
was  seen  In  possession  of  any  of  the  meat  It 
Is  true  that  two  of  the  witnesses  for  the  com- 
monwealth say  that  he  testified  at  the  examin- 
ing trial,  and  that  he  was  present  but  In  view 
of  the  testimony  of  Arrowood,  the  party  whose 
hog  was  stolen,  that  he  was  not  present  at  the 
examining  trial,  and  had  not  at  that  time  been 
arrested,  It  would  seem  that  the  witnesses 
have  simply  confounded  him  with  his  brother 
William  Splcer,  who  did  testify  on  that  oc- 
casion; and,  so  far  as  he  is  concerned,  the 
proof  entirely  falls  to  connect  him  with  the 
crime,  and  the  motion  for  a  peremptory  In- 
struction should  have  prevailed. 

The  third  Instruction  given  to  the  Jury  by 
the  court  is  in  these  words:  "The  jury  cannot 
convict  the  defendants  upon  confessions  made 
out  of  open  court  unless  the  same  Is  corrob- 
orated by  other  evidence  that  the  offense  was 
committed,  and  tending  to  connect  the  defend- 
ants with  its  commission."  "A  confession,  In 
criminal  law,  Is  a  voluntary  statement  made 
by  a  person  charged  with  the  commission  of  a 
crime  or  misdemeanor,  communicated  to  an- 
other person,  wherein  he  acknowledges  him- 
self to  be  guilty  of  the  offense  charged,  and 
discloses  the  circumstances  of  the  act  or  the 
■hare  and  participation  which  he  had  In  it" 


See  Black,  Law  Diet  There  Is  no  testimony 
in  the  record  that  either  of  the  appellants  ever 
made  a  confession  or  acknowledgment  of  their 
guilt  of  the  offense  charged.  On  the  contrary, 
they  most  emphatically  deny  their  guilt  and 
testify,  both  on  the  examining  and  In  the  final 
trial,  to  facts  which  conduce  to  show  their  In- 
nocence. We  therefore  think  that  this  instruc- 
tion was  misleading  to  the  jury,  and  highly 
prejudicial  to  appellants.  The  court  in  sub- 
stance, told  the  jury  that  appellants  had  con- 
fessed their  guilt,  but  that  notwithstanding 
such  confession,  they  must  not  convict  them 
unless  there  was  other  proof  tending  to  con- 
nect them  with  the  crime.  The  instruction 
seems  to  have  no  application  to  any  fact  which 
was  in  evidence  on  the  trial,  and  should  not 
have  been  given.  For  the  reasons  Indicated, 
the  judgment  in  each  case  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


MARCUM  v.  COMMONWEALTH.* 

(Court  of  Appeals  of  Kentucky.  June  16,  1809.) 

HOMICIDE— SHOOTING  OF  OFFICER  TO  PRE- 
VENT ARREST— INSTRUCTIONS  TO  JURY. 

1.  One  who  shoots  an  officer  to  prevent  the 
arrest  of  an  offender  is  guilty  of  the  offense  of 
malicious  shooting  and  wounding  with  intent  to 
kill. 

2.  Upon  the  trial  of  accused  for  such  an  of- 
fense, he  was  not  entitled  to  an  instruction  war- 
ranting his  acquittal  if  he  shot  in  the  defense 
of  a  companion  whom  the  officer  was  attempting 
to  arrest;  there  being  nothing  to  show  that  there 
was  any  reason  for  the  apprehension  of  danger 
to  his  companion  at  the  hands  of  the  officer. 

Appeal  from  circuit  court  Whitley  county. 

"Not  to  be  officially  reported." 

Artie  Marcum  was  convicted  of  the  offense 
of  willful  and  malicious  shooting  with  Intent 
to  kill,  and  he  appeals.  Affirmed. 

R.  S.  Crawford,  for  appellant.  J.  N.  Sharp 
and  W.  S.  Taylor,  for  the  Commonwealth. 

HOBSON,  J.  Appellant  Artie  Marcum, 
was  tried  in  the  Whitley  circuit  court  under 
an  indictment  charging  him  with  willfully 
and  maliciously  shooting  Sampson  Bolton 
with  Intent  to  kill  him,  and,  having  been  con- 
victed and  sentenced  to  three  years  In  the 
penitentiary,  asks  a  reversal  for  alleged  er- 
rors in  the  instructions.  To  understand  these, 
It  will  be  necessary  to  make  a  brief  state- 
ment of  the  case.  On  November  0,  1898,  ap- 
pellant Marcum,  and  a  man  named  William- 
son were  In  the  town  of  Jelllco,  at  a  restau- 
rant, and  while  there  they  were  warned  that 
some  parties  were  seeking  them  for  the  pur- 
pose of  bringing  up  a  difficulty.  They  then 
left  the  restaurant  and  went  out  on  the  rail- 
road, where  Williamson  proceeded  to  shoot 
off  his  pistol.  Bolton,  who  was  the  town  mar- 
shal, with  his  deputy,  named  Veach,  there- 
upon went  to  them  to  see  what  was  the  mat- 
ter, supposing  a  man  had  been  killed.  As 

i  Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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they  approached  they  were  commanded  to 
halt  Veach  stopped,  but  Bolton  went  on 
and  took  hold  of  Williamson,  saying  to  them 
both  to  consider  themselves  under  arrest; 
and,  Williamson  trying  to  use  his  pistol,  Bol- 
ton seized  It  While  Bolton  and  Williamson 
were  struggling  over  the  pistol,  appellant 
Mareum,  In  disregard  of  the  command  of  the 
officers,  advanced  on  the  deputy,  Veach,  and 
commanded  him  to  lay  down  his  pistol,  which 
Veach  did.  He  then  commanded  Veach  to 
back  off,  which  Veach  proceeded  to  do  at 
greater  speed  than  was  consistent  with  dig- 
nity. Mareum  then  turned  on  Bolton,  the 
marshal,  and  said  to  him  to  turn  Williamson 
loose,  or  he  would  shoot  his  heart  out;  hav- 
ing previously  said  to  him  to  hold  up  his 
hands,  or  he  would  shoot  his  head  off.  The 
marshal  begged  him  to  have  no  trouble,  but 
did  not  obey  him,  and  the  third  time  he  told 
him  to  let  loose  he  shot  the  marshal  in  the 
side.  The  marshal  testifies  that  he  knew  Wil- 
liamson and  Mareum  well,  and  had  known 
them  for  years.  They  lived  only  three  miles 
from  Jelllco,  and  neither  of  them,  on  the  wit- 
ness stand,  testified  to  not  recognizing  the 
marshal  or  his  deputy,  or  being  Ignorant  of 
their  official  positions.  Their  testimony,  on 
the  whole,  confirms  that  of  the  marshal.  It 
is  argued  that  on  these  facts  the  court  should 
not  have  submitted  to  the  jury  the  question 
whether  this  shooting  was  malicious,  as  Mar- 
eum had  no  ill  will  towards  the  officer,  as  he 
testified  on  the  trial.  It  Is  also  argued  that 
the  court  erred  in  not  giving  an  instruction 
warranting  an  acquittal  of  appellant  If  he 
shot  In  the  defense  of  Williamson,  having  rea- 
son to  believe  that  Williamson  was  in  danger. 

Where  death  results,  the  shooting  of  an 
officer  in  discharge  of  his  duty  has  always 
been  held  murder,  when  Intentionally  and 
knowingly  done  to  prevent  the  arrest  of  of- 
fenders; and,  where  death  does  not  result, 
such  a  shooting  falls  within  the  statute  pun- 
ishing a  malicious  shooting  or  wounding. 
There  was  no  reason  for  any  apprehension 
of  danger  to  Williamson  at  the  hands  of  the 
officers,  and  as  they  had  a  legal  right  to  ar- 
rest him,  and  were  In  the  discharge  of  their 
duty,  the  court  properly  refused  to  give  the 
Jury  the  instruction  suggested.  The  instruc- 
tions given  by  the  court  are  more  favorable 
to  the  appellant  than  he  was  entitled  to. 
Judgment  affirmed. 


KEMERY'S  ADM'R  v.  LOUISVILLE  &  N.  R. 
CO.i 

(Court  of  Appeals  of  Kentucky.  (  June  16, 1899.) 

APPEAL  AND  ERROR— FINAL  ORDER. 

No  appeal  lies  from  an  order  granting  a  new 
trial,  the  order  not  being  a  final  one. 

Appeal  from  circuit  court,  Simpson  county. 
"Not  to  be  officially  reported." 
Action  by  Kemery's  administrator  against 
the  Louisville  &  Nashville  Railroad  Company. 


i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


Verdict  for  plaintiff.  From  an  order  granting 
a  new  trial,  plaintiff  appeals.  Motion  to  ad- 
vance for  hearing.    Granted,  and  dismissed. 

Goodnight  &  Roark,  for  appellant  J.  A. 
Mitchell  and  B.  W.  Hines,  for  appellee. 

HAZELRIGG,  J.  On  motion  to  advance 
for  hearing  it  appears  that  the  order  from 
which  the  appeal  is  prayed  Is  one  granting  a 
new  trial  by  the  trial  court  when  the  plaintiff 
(appellant  here)  had  obtained  a  Judgment 
against  the  appellee,  the  lower  court  being  of 
opinion  that  the  prayer  for  an  appeal  from 
that  order  deprived  the.  circuit  court  of  further 
jurisdiction  over  the  same  until  the  appeal  so 
prayed  was  disposed  of  here,  declining  to  pro- 
ceed further  with  the  case.  Under  the  cir- 
cumstances this  court  will,  on  its  own  mo- 
tion, dismiss  the  appeal,  because  the  order  sus- 
taining the  motion  for  a  new  trial  is  not  a 
final  order,  and  this  court  only  has  jurisdiction 
of  the  case  for  the  purpose  of  dismissing  it 
The  appeal  is  therefore  advanced  for  bearing, 
and,  on  hearing,  dismissed. 


GILBERT  v.  COMMONWEALTH.! 
(Court  of  Appeals  of  Kentucky.  June  17, 1899.) 

HORSE  STEALING — INSTRUCTIONS  TO  JURY- 
MISCONDUCT  OE<  COUNSEL.  IN  ARGUMENT 
— WITNESSES— JOINT  DEFENDANTS. 

1.  It  was  error  to  give  an  instruction  which 
might  have  been  construed  as  authorizing  the 
jury  to  convict  accused  of  the  offense  of  horse 
stealing,  if  he  received  the  horse  knowing  it  to 
be  stolen. 

2.  Where,  upon  a  trial  for  horse  stealing,  an 
affidavit  for  con  tin  nance  was  permitted  to  be 
read  to  the  jury  as  the  deposition  of  absent  wit- 
nesses, it  was  improper  and  prejudicial  to  ac- 
cused for  the  prosecutingattorney  to  say,  in 
argument  to  the  jury,  "When  a  defendant  is 
brought  to  trial  for  horse  stealing,  he  always 
has  an  affidavit  as  to  what  two  or  three  myth- 
ical witnesses  will  state  that  nobody  knows;" 
though  he  added,  when  defendant  objected,  "Al- 
though in  this  case  [naming  the  absent  witness- 
es] are  actually  persons.'- 

3.  It  was  improper  and  prejudicial  to  ac- 
cused for  the  prosecuting  attorney  to  state  to 
the  jury  in  argument  that  he  could  have  proved 
certain  things  if  he  had  thought  it  necessary, 
and  to  refer  to  testimony  as  having  been  given 
at  the  examining  trial  which  was  not  given. 

4.  The  prejudicial  effect  of  improper  remarks 
of  counsel  to  the  jury  was  not  removed  by  the 
court  saying  to  the  jury  when  counsel  objected: 
"You  will  consider  the  proof  before  you. 

5.  One  or  more  of  several  defendants  jointly 
indicted  are  to  be  treated  as  accomplices,  so 
that  one  of  them  may  not  be  convicted  upon  the 
uncorroborated  testimony  of  the  others. 

Appeal  from  circuit  court  Owen  county. 
"To  be  officially  reported.'* 
R.  Gilbert  was  convicted  of  the  offense  of 
horse  stealing,  and  he  appeals.  Reversed. 

Lindsay  &  Botts,  for  appellant  W.  8. 
Taylor  and  M.  H.  Thatcher,  for  the  Common- 
wealth. 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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Gu*  e  x,  J.  This  appeal  Is  prosecuted  from 
a  Judgment  of  the  Owen  circuit  court  ren- 
dered upon  a  verdict  against  the  appellant 
upon  an  Indictment  charging  him  and  others 
with  the  offense  of  horse  stealing.  Numerous 
grounds  were  filed  In  support  of  the  motion 
for  a  new  trial,  and,  the  same  haying  been 
overruled,  appellant  asks  a  reversal  on  ac- 
count of  various  errors  of  the  trial  court. 
We  deem  It  unnecessary  to  notice,  in  detail, 
the  several  reasons  assigned  for  reversal. 

Appellant  complains  of  instruction  No.  1, 
given  by  the  trial  court.  The  instruction  Is 
not  as  clear  as  it  should  have  been.  It  Is 
open  to  the  construction  that  It  authorized 
the  jury  to  convict,  If  appellant  received  the 
horse  knowing  ft  to  have  been  stolen.  Ap- 
pellant was  not  accused  of  this  offense,  and 
the  jury  was  not  authorized  to  find  him  guilty 
of  the  offense  charged,  unless  he  stole  the 
horse  either  by  himself  or  In  company  with 
others,  and  the  Instruction  should  have  so 
told  the  Jury. 

Appellant  had  moved  for  a  continuance  on 
account  of  the  absence  of  several  witnesses, 
which  motion  was  overruled,  but  his  affidavit 
was  allowed  to  be  read  as  the  deposition  of 
the  witnesses.  It  appears  that  during  the 
argument  of  the  commonwealth's  attorney,  In 
closing  the  case  to  the  jury,  the  following  oc- 
curred: "He  said  to  the  Jury:  *When  a  de- 
fendant was  brought  to  trial  for  horse  steal- 
ing, he  always  had  an  affidavit  as  to  what 
two  or  three  mythical  witnesses  would  state 
that  nobody  knew.'  The  defendant  objected, 
and  the  commonwealth's  attorney  then  add- 
ed, 'Although  In  this  case  James  Refro  and 
William  Hedges  are  actually  persons,'— to  all 
of  which  defendant  at  the  time  excepted,  and 
still  excepts.  The  commonwealth's  attorney, 
in  the  same  argument,  stated  to  the  Jury  as 
follows:  'I  could,  if  I  bad  thought  it  neces- 
sary, prove,  by  fifteen  or  twenty  as  good  men 
as  live  in  New  Liberty  precinct,  that  Wm. 
Keefe  and  George  See  were  In  New  Liberty 
until  eleven  o'clock  that  Saturday  night,  and 
could  prove  a  perfect  alibi  for  Wm.  Keefe 
and  Geo.  See.'  The  defendant  objected,  and 
the  court  said  to  the  Jury  that  'you  are  to 
consider  only  the  proof  before  you,'— to  all  of 
which  the  defendant  at  the  time  objected  and 
excepted,  and  still  excepts.  The  common- 
wealth's attorney,  in  the  same  argument, 
stated  as  follows:  That,  when  J.  L.  Plner 
testified  at  the  examining  trial,  this  defend- 
ant found  out  that  his  story  to  S.  D.  Duvall, 
the  sheriff,  would  not  work,  and  he  changed 
it.'  The  defendant  objected,  and  the  court 
said:  'You  will  consider  only  the  proof  be- 
fore you,'— to  all  of  which  the  defendant  ex- 
cepted and  objected,  and  still  excepts.  The 
commonwealth's  attorney  stated  to  the  Jury 
In  the  same  argument  as  follows:  'I  have 
somewhere  the  minutes  of  the  examining 
court,  and  that  the  said  minutes  will  show 
that  J.  L  Plner  testified  at  the  examining 
court  to  all  that  he  testified  to  in  this  trial;' 
when  the  fact  was  and  Is  that  J.  L.  Plner 


only  testified  before  the  grand  jury.  The 
commonwealth  said,  'Perhaps  that  is  so,  but 
I  saw  it  somewhere  In  the  record.'  The  de- 
fendant objected,  and  the  court  said  to  the 
jury,  'You  will  consider  the  proof  before 


you.' 


Under  the  evidence  of  this  case,  and 


the  circumstances  surrounding  the  trial,  the 
remarks  and  statements  of  the  attorney  for 
the  commonwealth  were  almost  certain  to  be 
very  prejudicial  to  the  appellant,  and  ought 
not  to  have  been  made.  The  ruling  of  the 
court  in  respect  thereto  could  not  prevent  the 
injury  to  the  defendant  naturally  resulting 
from  the  statements  complained  of. 

It  Is  earnestly  Insisted  for  appellant  that 
Keefe  and  See,  who  are  jointly  Indicted  with 
appellant,  and  to  whom  a  separate  trial  had 
been  awarded,  were  not  competent  witnesses 
against  appellant  It  is  true  that  in  Edger- 
ton  v.  Com.,  7  Bush,  143,  this  court  held  that 
a  party  jointly  Indicted  with  another  could 
not  be  allowed  to  testify  for  the  common- 
wealth. But  that  decision  was  placed  upon 
the  ground  that  such  persons  could  not  testi- 
fy for  the  defendant.  But  that  decision  was 
rendered  before  the  enactment  of  the  law  al- 
lowing the  defendants  in  criminal  cases  to 
testify  in  their  own  behalf  and  in  behalf  of 
each  other.  The  law  now  permits  defend- 
ants In  all  cases  to  testify  in  behalf  of  them- 
selves and  for  each  other.  It  seems  clear 
now  that  such  defendants  may  testify  for  the 
commonwealth,  if  they  are  willing  to  do  so. 
The  testimony  of  Keefe  and  See  was  compe- 
tent, so  far  as  it  conduced  to  show  the  guilt 
of  the  appellant,  but  no  further.  The  court, 
however,  should  instruct  the  Jury  that  appel 
lant  could  not  be  convicted  alone  upon  the 
testimony  of  Keefe  and  See,  both  of  them  be- 
ing charged  with  the  same  crime,  and  in  law. 
at  that  time,  should  have  been  treated  as  ac- 
complices. For  the  reasons  indicated,  the 
judgment  is  reversed  and  cause  remanded, 
with  directions  to  award  appellant  a  new 
trial,  and  for  proceedings  consistent  here- 
with. 


SIIELBYVILLB  &  EMINENCE  TURNPIKE 
CO.      LOUISVILLE  &  N.  R.  CO.i 

(Court  of  Appeals  of  Kentucky.  June  17, 1899.) 

EMINENT  DOMAIN— BURDEN   OF  PROOF — OB- 
JECTIONS— DAMAGES  FOR  CROSSING 
OF  TURNPIKE  BY  RAILROAD. 

1.  On  appeal  by  defendant  to  the  circuit  court 
from  an  order  of  the  county  court  overruling 
exceptions  of  both  parties  to  the  report  of  com- 
missioners assessing  damages  in  a  condemna- 
tion proceeding  instituted  by  a  railroad  company, 
the  burden  of  proof  is  on  the  company,  and  it  is 
entitled  to  the  concluding  argument  to  the  jury, 
as  judgment  would  be  rendered  against  it  for  the 
rinmnees  assessed  if  no  proof  were  Introduced 
by  either  party. 

2.  Where  no  objection  was  made  to  remarks 
of  counsel  in  argument  because  the  presiding 
judge  was  temporarily  absent  from  the  court 
room,  an  agreement,  recited  in  the  bill  of  ex- 
ceptions, that  the  objection  shall  be  considered 

»  Reported  by  Edward  W.  Hines.  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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as  having  been  made,  does  not  authorize  the 
court  to  consider  the  remarks  of  which  complaint 
is  made. 

3.  A  verdict  of  $900  as  damages  to  the  ease- 
ment of  a  turnpike  company  by  a  railroad  cross- 
ing was  not  too  small. 

Appeal  from  circuit  court,  Shelby  county. 

"Not  to  be  officially  reported." 

Proceeding  by  the  Louisville  ft  Nashville 
Railroad  Company  against  the  Shelbyvllle  & 
Eminence  Turnpike  Company  to  condemn  de- 
fendant's easement  tor  a  railroad  crossing. 
Judgment  of  the  county  court  overruling  ex- 
ceptions of  both  parties  to  the  report  of  com- 
missioners assessing  damages,  and  the  Shelby- 
vllle &  Eminence  Turnpike  Company  appeal- 
ed to  the  circuit  court  Judgment  for  dam- 
ages, and  the  Shelbyvllle  &  Eminence  Turn- 
pike Company  appeals,  complaining  that  the 
amount  is  too  small.  Affirmed. 

George  Nicholas  and  Bennett  H.  Young,  for 
appellant.  Pryor  J.  Foree  and  Edward  W. 
HInes,  for  appellee. 

WHITE,  J.  The  appellee,  the  Louisville  ft 
Nashville  Railroad  Company,  began  this  pro- 
ceeding In  the  county  court  of  Shelby  county, 
seeking  to  condemn  the  property  of  appellant, 
the  Shelbyvllle  &  Eminence  Turnpike  Com- 
pany, or  a  sufficient  amount  thereof,  as  appel- 
lee might  require,  to  cross  the  turnpike.  Com- 
missioners were  appointed  by  the  county 
court,  who  fixed  the  compensation  to  appel- 
lant at  $10  for  the  land  taken,  and  $15  for 
damages  to  the  residue.  To  this  report  both 
parties  filed  exceptions,  and  on  a  trial,  before 
a  jury  In  the  county  court  the  same  damages 
were  awarded.  Appellant  appealed  to  the  cir- 
cuit court  A  trial  In  the  circuit  court  result- 
ed in  a  verdict  for  $25  for  the  land  taken,  and 
$275  for  consequential  damages.  After  rea- 
sons and  motion  for  a  new  trial  by  appellant, 
the  Shelbyvllle  ft  Eminence  Turnpike  Com- 
pany, had  been  overruled,  It  prosecuted  this 
appeal. 

The  reasons  assigned  for  new  trial,  and 
urged  here  for  reversal,  are:  Error  of  the 
court  in  awarding  to  appellee,  the  Louisville  ft 
Nashville  Railroad  Company,  the  burden  of 
proof  and  closing  argument  to  the  jury;  cer- 
tain remarks  of  counsel  In  the  closing  argu- 
ment to  the  jury;  that  the  verdict  is  against 
the  evidence,  being  for  too  small  a  sum. 

It  appears  that  appellee,  the  railroad  com- 
pany, had  acquired  the  right  over  the  land  by 
condemnation  of  the  title  In  fee  from  the 
owner  of  the  land,  and  sought  to  condemn  the 
right  of  appellant— the  easement  It  held,— to 
be  used  by  the  railroad  in  crossing  the  turn- 
pike. The  case  came  up  for  trial  In  the  cir- 
cuit court  on  the  exceptions  filed  to  the  re- 
port of  commissioners.  On  this  trial,  If  nei- 
ther party  aad  offered  any  proof,  the  excep- 
tions would  have  been  overruled,  and  judg- 
ment entered  in  favor  of  appellant  and  against 
appellee  for  the  damages  as  fixed  by  that  re- 
port. This  being  true,  under  the  Code  the 
burden  of  proof  was  properly  placed  on  ap- 


pellee. It  would  have  been  the  unsuccessful 
party. 

The  remarks  of  counsel  to  which  objection 
Is  made  do  not  appear  to  have  been  objected 
to  at  the  time  they  were  made,  and  we  do 
not  deem  the  question  properly  before  us. 
The  bill  of  exceptions  shows  that  there  was 
no  objection  or  exception  entered  at  the  time 
the  remarks  were  made,  but  the  bill  shows 
that  It  Is  agreed  that  there  was  objection,  and 
the  objection  was  overruled.  The  bill  shows 
that  this  did  not  happen,  although  by  agree- 
ment they  say  it  would  have  done  so  If  the 
presiding  judge  had  not  been  temporarily  out 
of  the  court  room.  These  remarks  may  be 
outside  the  record,  but  in  view  of  the  verdict 
rendered,  It  cannot  be  said  they  were  any  way 
prejudicial  to  the  appellant 

As  to  the  amount  of  damages  fixed  by  the 
jury,  we  are  of  opinion  that  It  cannot  be  said 
to  be  too  small.  Without  deciding  that  it  Is 
ever  necessary  to  condemn  a  turnpike  for  use 
by  a  railroad  in  crossing  same,  and  without 
deciding  whether  the  railroad  had  a  right  un- 
der Ky.  St  f  768,  subset  5,  to  build  its  road 
across  the  appellant's  road  without  condemna- 
tion,—for  that  question  is  not  before  us,— we 
are  of  opinion  that  the  damages  of  $300,  in 
the  aggregate,  as  fixed,  fully  cover  the  dam- 
ages to  the  easement  of  appellant  Finding 
no  error  prejudicial  to  appellant  the  judgment 
is  affirmed. 


ASHLAND  ft  C.  ST.  RT.  CO.  v.  FAULK- 
NER* 

(Court  of  Appeals  of  Kentucky.  June  17, 1899.) 

STREET  RAILROADS— INJURY  TO  ABUTTING 
PROPERTY— PEREMPTORY  INSTRUCTION. 
Though  the  testimony  of  plaintiff  himself 
fails  to  show  any  obstruction  of  the  ingress  and 
egress  to  and  from  his  property  from  the  con- 
struction of  a  street  railway  by  defendant  yet 
as  the  testimony  of  other  witnesses  tends  to 
show  such  obstruction,  and  the  jury  would  be 
authorized  to  determine  from  common  observa- 
tion that  there  is  some  obstruction,  the  question 
should  be  submitted  to  the  jury. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.   Opinion  modified 
and  petition  denied. 
For  former  report,  see  45  S.  W.  235. 

HAZELRIOO,  O.  J.  This  case  was  argued 
by  counsel  and  considered  by  the  court  on 
the  original  hearing  as  one  involving  the  loca- 
tion of  a  street  railway  on  a  street  of  a  town. 
It  developed  from  an  inspection  of  an  aver- 
ment in  one  of  the  various  pleadings— filed, 
not  by  the  appellee,  but  by  the  appellant— that 
the  location  of  Faulkner's  property  is  in  fact 
not  within  the  corporate  limits  of  a  town. 
We  cannot  when  presenting  It  for  the  first 
time,  consider  a  matter  of  this  Importance 
on  rehearing.  In  the  opinion,  however,  we 
hold  the  evidence  of  Injury  by  obstruction 
Insufficient  for  submission,  and  to  this  ex- 

i  Reported  by  Edward  W.  Hines,  Ewj.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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tent  we  modify  the  original  opinion.  It  Is 
trne  that  the  plaintiff  himself  neither  In  his 
examination  in  chief  nor  In  his  cross-exami- 
nation made  out  a  case  of  obstruction  to  his 
property.  He  rested  his  case  on  the  claim 
that  his  lot  had  been  absolutely  invaded,  and 
a  part  of  It  taken,  by  the  company;  and  even 
when  recalled,  later  In  the  progress  of  the 
trial,  his  testimony  on  the  point  involved  is 
incompetent,  and  too  general  to  support  a 
claim  for  damages  for  obstruction.  There  Is 
some  testimony,  however,  by  other  witness- 
es, conducing  to  show  that  of  ingress  and 
egreBS  had  been  obstructed  by  the  track  of 
the  railway;  and  we  know  from  common  ob- 
servation that  the  rails  of  such  a  road  do  In 
a  measure  obstruct  the  Ingress  and  egress, 
when  room  Is  not  left  for  passage  between 
them  and  the  abutting  property.  The  ques- 
tion should  be  left  to  the  jury  to  determine 
to  what  extent  the  property  has  been  dam- 
aged by  reason  of  this  obstruction.  We 
think  the  damages  on  this  branch  of  the  case 
are  shown  by  the  proof  to  be  quite  small,  and 
we  adhere  to  the  original  opinion  that  on  the 
whole  case  the  damages  found  are  excessive. 
On  return  of  the  case,  either  party  may 
amend  their  pleadings,  raising  such  issues  as 
may  be  Involved.   Petition  overruled. 


LONG  et  al.  v.  LOUISVILLE  &  N.  B,  CO.* 
(Court  of  Appeals  of  Kentucky.  June  13, 1800.) 

EMINENT  DOMAIN— CONSTRUCTION  OP  CON- 
SENT ORDER— POWER  OF  CITY  ATTORNEY 
TO  SURRENDER  PROPERTY— CONSTRUCTION 
OP  DEED — RES  JUDICATA. 

1.  In  a  proceeding  by  a  city  to  condemn,  as  a 
right  of  way  for  a  railroad,  a  strip  of  ground 
owned  by  certain  heirs,  after  a  strip  110  feet 
wide  bad  been  condemned,  and  the  time  for  mak- 
ing a  motion  for  new  trial  had  expired,  it  was 
ordered  "by  consent"  that  the  previous  orders 
"be  confirmed  and  ratified,"  but  was  agreed  that 
nothing  contained  in  such  orders  should  be  so 
construed  as  to  prevent  the  heirs  from  "having, 
using,  building  upon,  and  disposing  of  the  prop- 
erty owned  by  them,  or  any  of  them,  up  to  the 
line  of  the  track  of  the  railroad  as  laid  down  on 
the  map  filed,"  which  track  was  to  be  60  feet 
wide,  the  center  of  which  was  indicated  on  the 
map  by  a  blue  line,  while  the  exterior  lines  of  the 
strip  of  110  feet  were  indicated  by  red  lines; 
and  it  was  then  recited  that  the  heirs  aforesaid 
should  have  "full  access  to  the  aforesaid  lines 
of  the  railroad  for  the  use  and  enjoyment  of 
their  respective  property  and  parts  thereof." 
Held,  that  the  consent  order  did  not  release  any 
part  of  the  110  feet  condemned,  but  merely  gave 
the  original  owners  full  access  to  the  remain- 
der of  their  property  notwithstanding  the  build- 
ing of  the  railroad,  and  the  right  to  use  and  dis- 
pose of  the  property  owned  by  them  up  to  the 
red  lines  on  the  map. 

2.  If  the  consent  order  be  construed  as  at- 
tempting to  release  the  title  of  the  city  to  any 
part  of  the  land  condemned,  it  is  void  for  want 
of  authority  in  the  city  attorney  to  give  such 

.consent. 

3.  A  deed  from  the  city  to  a  railroad  company 
conveying  the  right  of  way,  so  far  as  the  city 
owned  the  same,  along  the  route  described  on 

i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


the  map  filed  in  the  condemnation  case,  and 
set  out  and  described  in  the  verdict  and  judg- 
ment in  that  case,  copy  of  the  map  being  an- 
nexed to  the  deed,  passes  the  city's  title  to  the 
entire  110  feet  condemned  by  the  city  and  des- 
ignated on  the  map,  and  not  merely  to  the  60 
feet  designated  for  the  track. 

4.  A  judgment  determining  the  title  to  one 
piece  of  property  is  not  conclusive  between  the 
same  parties  as  to  another  piece  of  property, 
though  the  titles  be  derived  in  the  same  way. 

Paynter,  J.,  dissenting. 

Appeal  from  circuit  court,  Jefferson  county, 
chancery  division. 

"To  be  officially  reported.'* 

Action  by  Dennis  Long  &  Co.  against  the 
Louisville  &  Nashville  Railroad  Company  to 
enjoin  defendant  from  trespassing  upon  land. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Affirmed. 

Phelps  &  Thum  and  Pryor,  O'Neal  &  Pry- 
or,  for  appellants.  Helm  &  Brace,  for  ap- 
pellee. 

HOBSON,  J.  The  question  Involved  In  this 
action  Is  the  width  of  the  right  of  way  of  the 
railroad  company  for  800  feet  eaatwardly 
from  Jackson  street  towards  Hancock,  In  the 
city  of  Louisville.  The  land  originally  be- 
longed to  Wm.  Preston,  Sr.  The  city  of  Lou- 
isville, In  1873,  condemned  the  right  of  way, 
and  by  deed  conveyed  it  to  the  railroad  com- 
pany. By  deeds  made  March  25, 1827,  and  Jan- 
uary 23,  1889,  by  William  Preston's  represen- 
tatives, title  was  vested  In  the  railroad  to  all 
the  property  which  they  could  then  lawfully 
convey.  There  Is  no  question  of  the  regular- 
ity of  the  condemnation  proceedings,  and  so 
there  are  but  two  issues  In  the  case:  (1) 
What  land  did  the  dry  condemn  by  the  con- 
demnation proceedings  referred  to?  (2)  What 
did  It  convey  tb  the  railroad  company  by  the 
deed  executed  subsequently  on  May  6,  1880? 

It  is  contended  for  the  appellants  that  In  the 
condemnation  case,  although  the  strip  of  land 
condemned  by  the  city  was  110  feet  wide  in 
most  places,  yet  as  to  the  heirs  of  William 
Preston,  Sr.,  the  strip  condemned  was  only 
60  feet  wide.  It  is  also  contended  that,  If 
the  city  condemned  a  strip  110  feet  wide  as 
against  William  Preston's  heirs,  as  well  as 
everybody  else,  yet  the  city,  by  its  deed  to  the 
railroad  company,  only  conveyed  a  strip  60 
feet  wide.  From  the  record  of  the  condemna- 
tion case,  it  appears  that  the  city,  pursuant  to 
a  resolution  of  the  general  council,  Instituted 
that  action  on  March  20,  1873,  against  a  large 
number  of  property  owners  along  Beargrass 
creek,  In  order  to  construct  a  roadbed  from 
the  line  of  the  Louisville,  Cincinnati  &  Lex- 
ington Railroad  north  to  Pocahontas  street; 
thence  along  said  street  to  Beargrass  creek 
bed  and  Water  street;  west  to  First  street, 
as  designated  on  the  map  of  city  engineer. 
On  April  80,  1873,  an  amended  petition  was 
filed,  and  with  It  a  map  showing  accurately 
the  property  sought  to  be  condemned.  In 
this  amended  petition  it  Is  alleged  that  the 
property  sought  to  be  condemned  lies  between 
the  red  lines  on  the  map,  and  that  It  la  needed 


Digitized  by 


Google 


808 


51  SOUTHWESTERN  REPORTER. 


for  the  purpose  of  constructing  and  maintain- 
ing a  sewer,  as  well  as  for  the  purpose  of  con- 
structing the  railroad.  The  boundary  of  the 
land  sought  to  be  condemned  did  not  run  In 
straight  lines,  and  was  denned  by  two  par- 
allel red  lines  on  the  map  110  feet  apart,  be- 
tween which  ran  a  blue  line,  called  the  "cen- 
ter" or  "stake"  line.  The  case  having  been 
prepared  for  trial,  the  Jury  returned  a  ver- 
dict assessing  the  damages  to  each  owner 
for  the  "land  and  property  described  as  being 
within  the  red  lines  on  the  map,  taken  for 
municipal  purposes,"  specifying  In  their  ver- 
dict also  the  number  of  square  feet  of  land 
taken  from  each  owner.  A  copy  of  the  old 
record,  including  this  map,  Is  filed  in  the  tran- 
script before  us,  and  from  it,  under  the  evi- 
dence, we  are  satisfied,  beyond  question,  that 
a  strip  110  feet  wide  was  condemned  In  this 
proceeding. 

On  May  29, 1872,  the  court,  on  the  return  of 
the  verdict,  entered  a  Judgment  that  the  title 
to  the  property  described  therein  vested  In  the 
city  of  Louisville,  upon  the  payment  Into  court 
by  the  city  of  the  sums  specified  in  the  verdict 
On  the  next  day  the  Preston  heirs  filed 
grounds,  and  moved  the  court  for  a  new  trial, 
and  this  motion,  being  heard  on  the  following 
day,  was  sustained.  Immediately,  by  consent, 
the  case  was  submitted  to  the  court  without 
the  intervention  of  a  Jury,  to  be  heard  upon 
the  evidence  already  Introduced;  and  there- 
upon the  court  fixed  the  compensation  of  the 
Prestons  at  $10,700  for  the  land  taken,  instead 
of  $6,800,  allowed  by  the  Jury.  It  thereupon 
again  adjudged  that  the  title  to  the  property 
vest  in  the  city  of  Louisville  upon  payment  of 
the  money  into  court  by  the  city.  On  June 
10th  the  city  paid  the  money  Into  court,  no 
motion  for  a  new  trial  having  been  made.  On 
June  17,  1883,  when  the  time  for  making  a 
motion  for  new  trial  had  expired  and  no  steps 
had  been  taken  for  this  purpose,  the  following 
order  was  made:  "This  day  came  Wm.  Pres- 
ton, Susan  P.  Hepburn,  M.  P.  Pope,  and  the 
other  heirs  and  devisees  of  Wm.  Preston,  de- 
ceased, by  counsel,  and  by  consent  of  the  city 
of  Louisville,  by  its  city  attorney,  It  is  ordered 
that  the  orders  heretofore  entered  in  this  case 
condemning  the  property  of  said  heirs  and 
devisees  be  confirmed  and  ratified  and  accept- 
ed by  said  defendants;  but  it  is  agreed  that 
nothing  contained  in  the  orders  aforesaid  shall 
be  so  construed  as  to  prevent  the  said  heirs 
and  devisees  from  having,  using,  building  up- 
on, and  disposing  of  the  property  owned  by 
them,  or  any  of  them,  up  to  the  line  of  the 
track  of  the  railroad,  as  laid  down  on  the  map 
filed  In  this  case,  April  30,  1873,  now  on  file, 
and  marked  'Exhibit  No.  2,'  which  track,  when 
made,  will  be  sixty  (60)  feet  wide  on  top  of 
said  embankment,  and  the  center  line  of  which 
will  be  the  blue  line  laid  down  on  said  map; 
and  the  aforesaid  heirs,  devisees,  and  their 
assigns,  shall  have  full  access  to  the  aforesaid 
lines  of  the  railroad  for  the  use  and  enjoyment 
of  their  respective  property  and  parts  thereof." 
It  is  insisted  that  by  this  order  the  city  re- 


leased all  the  property  condemned,  except  a 
strip  60  feet  wide,  the  center  line  of  which 
was  the  blue  line  on  the  map.  It  will  be  ob- 
served, from  what  we  have  stated,  that,  under 
the  Judgment  of  the  court,  the  title  to  the  en- 
tire strip  of  110  feet  had  vested  in  the  city  on 
June  10th,  upon  payment  of  the  money  into 
court  as  directed  in  the  Judgment  It  will  also 
be  observed  that  the  time  for  making  a  motion 
for  a  new  trial  having  expired,  and  no  motion 
having  been  made,  this  Judgment  had  become 
absolute,  and  the  city  attorney  was  without 
power  to  devest  the  city  of  title  to  property 
which  it  had  bought  and  paid  for  after  the 
Judgment  vesting  the  title  in  the  city  had  be- 
come final.  He  could  no  more  do  this  than  he 
could  devest  the  city  of  title  to  property  con- 
veyed to  it  by  deed,  after  the  deed  had  been 
accepted  by  the  city.  Being  without  power  to 
devest  the  city  of  title  to  this  property,  the 
above  agreed  order  should  be  construed  within 
the  limits  of  his  authority,  if  it  can  fairly  be 
done.  The  language  of  the  order  does  not  In- 
dicate an  intention  to  undo  what  had  been 
done.  On  the  contrary,  the  orders  theretofore 
entered  in  the  case  are  confirmed  and  ratified. 
If  it  had  been  intended  to  release  60  feet  of  the 
land  conveyed,  the  parties  could  have  said  this, 
and  we  think  would  have  said  It  When,  in- 
stead of  this,  they  ratified  and  confirmed  the 
orders  made,  it  must  be  concluded  that  they  in- 
tended the  title  to  remain  as  it  was  vested, 
and  to  make  an  arrangement  consistent  there- 
with. This  construction  is  borne  out  by  the 
following  stipulation  of  the  order,  that  noth- 
ing In  the  proceedings  shall  be  so  construed  as 
to  prevent  the  Prestons  "from  having,  using, 
building  upon,  and  disposing  of  the  property 
owned  by  them,"  and  that  they  shall  have 
"full  access"  to  the  aforesaid  lines  of  the  rail- 
road for  the  use  and  enjoyment  of  their  re- 
spective property  and  parts  thereof.  Consid- 
ering the  circumstances  under  which  this  or- 
der was  made,  and  its  language,  it  can  reason- 
ably only  mean  that  the  Prestons  were  to  have 
full  access  to  the  remainder  of  their  property, 
notwithstanding  the  building  of  the  railroad, 
and  the  right  to  use  and  dispose  of  the  prop- 
erty owned  by  them  up  to  the  red  lines  laid 
down  on  the  map. 

It  affirmatively  appears  in  this  case  that  the 
city  attorney  was  not  authorized  by  the  general 
council  to  release  the  title  to  any  of  the  land 
which  had  vested  in  the  city,  and,  if  that  con- 
struction could  be  given  to  the  consent  Judg- 
ment it  would  be  void  for  want  of  authority 
In  him  to  make  It.  Smith's  Heirs  v.  Dixon, 
3  Mete  (Ky.)  438;  Harrow  v.  Farrow's  Heirs, 
7  B.  Mon.  126;  Holbert  v.  Montgomery's 
Adm'r,  5  Dana,  11;  Holker  v.  Parker,  7 
Cranch,  452;  Town  of  North  Whitehall  v.  Kel- 
ler, 45  Am.  Rep.  361;  3  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  pp.  370-372,  and  cases  cited.  It  fol-. 
lows,  therefore,  that  the  city  acquired  title  to 
the  entire  strip,  110  feet  wide,  now  claimed  by 
appellee,  and  that  appellee  Is  entitled  to  the 
property  in  contest  if  it  was  conveyed  by  the 
deed  made  by  the  city  above  referred  to. 
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This  brings  us  to  the  consideration  of  the 
other  question  suggested,  which  Is,  what  prop- 
erty did  the  city  by  this  deed  convey  to  the 
railroad  company?  The  deed  made  by  the 
city  Is  as  follows:  "Whereas,  an  ordinance 
entitled  'An  ordinance  making  an  appropria- 
tion for  the  completion  of  the  roadbed  from  a 
point  near  the  roundhouse  of  the  Louisville, 
Cincinnati  &  Lexington  Railway  Company, 
east  of  Soutball  street  to  Brook  street,  and 
directing  a  conveyance  of  the  city's  title  to 
the  roadbed,  and  granting  the  right  of  way, 
also  directing  the  conveyance  of  the  city's 
title  or  claim  to  the  spaces  or  parcels  of  land 
between  Brook  and  Second  streets  and  the 
south  line  of  the  wharf  and  the  north  line  of 
Water  street,*  was  duly  passed  by  the  gen- 
eral council  of  the  city  of  Louisville,  and  ap- 
proved by  the  mayor  of  said  city,  on  the  24th 
day  of  April,  1880:  Now,  in  consideration  of 
the  provisions  of  the  said  ordinance,  and 
especially  the  execution  of  the  bond  provided 
for  in  the  third  section  of  said  ordinance,  as 
also  for  the  consideration  of  one  dollar,  the 
city  of  Louisville  this  day,  and  by  this  writ- 
ing, bargains,  sells,  and  conveys  unto  the 
Louisville,  Cincinnati  &  Lexington  Railway 
Company  the  right  of  way,  so  far  as  it  owns 
the  same,  from  a  point  near  the  roundhouse 
of  said  company  east  of  Southall  street,  thence 
along  me  route  set  out  and  described  on  the 
several  maps  filed  in  cases  In  the  Jefferson 
court  of  common  pleas,  to  wit,  City  of  Louis- 
ville vs.  E.  D.  Gilligan  et  al.  (No.  10,377), 
Same  vs.  James  Burkhear  (No.  10,658),  Same 
vs.  Wm.  Jarvis  et  al.  (No.  10,445),  Same  vs. 
Hall  (No.  11,207),  and  the  several  verdicts  and 
judgments  In  the  several  cases  mentioned,  to 
all  of  which  reference  Is  here  made  ior  great- 
er certainty,  together  with  the  roadbed, 
bridges,  and  right  to  operate  a  double-track 
railway,  with  steam  locomotive  power,  along 
and  over  same,  between  the  points  aforesaid, 
in  full  accordance  with  the  terms  and  provi- 
sions of  the  ordinance  aforesaid;  also  such 
claim  or  title  as  the  city  of  Louisville  has  to 
the  parcels  of  land  Detween  Brook  and  First 
streets  and  the  south  line  of  the  wharf  and 
the  south  line  of  Water  street;  also  such  claim 
or  title  as  the  city  of  Louisville  has  to  the 
land  between  the  south  line  of  the  wharf  and 
the  north  line  of  Water  street  and  First  and 
Second  streets,  with  the  right  to  cross  First 
street  by  tracks  as  near  as  may  be  as  shown 
on  the  map  on  file  in  tne  city  engineer's  office, 
and  operate  the  same.  A  copy  of  the  maps, 
showing  the  right  of  way  and  parcels  of  land 
herein  Intended  to  be  conveyed,  is  annexed  to 
this  deed,  and  signed  by  the  mayor,  for  the 
purpose  of  identification.  To  have  and  to 
hold  the  property,  right  of  way,  and  right 
to  use  and  operate  the  same  in  accordance  with 
the  provisions  of  the  ordinance  aforesaid,  for- 
ever, with  covenant  of  special  warranty.  In 
testimony  whereof  the  city  of  Louisville,  by 
its  mayor,  has  here  signed  this  deed,  under 
the  corporate  seal  of  said  city,  this  6th  day 


of  May,  1880.  The  City  of  Louisville,  by  John 
G.  Baxter,  Mayor." 

By  uiis  deed  the  city  plainly  conveyed  to 
the  railroad  company  the  right  of  way,  so  far 
as  it  owned  the  same,  along  the  route  de- 
scribed on  the  several  maps  filed  in  the  con- 
demnation cases,  and  set  out  and  described 
in  the  verdicts  and  judgments  In  those  cases, 
and,  to  remove  all  possible  doubt,  a  copy  of 
the  map,  showing  the  right  of  way  and  parcel 
of  land  Intended  to  be  conveyed,  is  annexed 
to  the  deed,  and  signed  by  the  mayor,  for  the 
purpose  of  identification.  A  copy  of  this  is 
filed  with  the  transcript,  Identified  by  the 
mayor's  signature,  and  Is  the  same  map  with 
the  red  line  filed  In  the  condemnation  suits. 
Taking  this  map,  with  the  judgments  In  con- 
demnation cases,  identifying  the  land  con- 
demned as  that  within  these  red  lines,  no  one 
can  read  the  deed,  referring  to  these  ver- 
dicts and  judgments  for  greater  certainty  as 
to  what  was  condemned,  without  understand- 
ing that  the  whole  110  feet  was  conveyed  that 
had  previously  been  condemned  by  the  city. 
The  map  filed  with  the  deed  defines  accurately 
the  right  of  way  by  two  heavy  red  lines,  110 
feet  apart  at  the  points  In  controversy.  At  First 
street  the  map  locates  the  right  of  way  445s/ u 
feet  from  Washington  street  to  the  blue  line, 
and  at  Brook  street  the  same  distance;  at 
Preston  street,  480  feet;  at  Jackson  street, 
556 Vio  feet.  It  also  shows  that  the  blue 
line  is  50  feet  from  the  south  red  line,  and  60 
feet  from  the  north  red  line;  thus  locating 
beyond  doubt  precisely  the  north  and  south 
lines  of  the  right  of  way. 

It  Is  earnestly  insisted  by  appellant  that  In 
the  case  of  Long  v.  Railroad  Co.,  89  Ky.  544, 
13  S.  W.  3,  and  Long  v.  City  of  Louisville, 
98  Ky.  67,  32  S.  W.  271,  this  court  reached 
a  contrary  conclusion,  and  the  question  Is  now 
res  judicata.  But  the  property  involved  In 
those  cases  was  not  the  same  as  that  in  ques- 
tion now,  and  was  held  under  a  different  title. 
Those  judgments  were  not  pleaded  In  bar  for 
this  reason  by  appellant.  The  second  case 
was  a  suit  by  the  city  of  Louisville  for  a  strip 
owned  at  the  time  of  the  condemnation  suits 
by  Dennis  Long  himself,  and  that  suit  hav- 
ing been  dismissed  by  the  city  as  to  him  with- 
out prejudice,  before  the  judgment  was  en- 
tered in  the  case,  it  was  held  that  the  city 
acquired  thereby  no  rights  in  the  property  as 
against  him.  The  rights  of  the  parties  as  to 
the  land  then  belonging  to  the  Prestons  were 
in  no  way  before  the  court  in  that  case  or 
considered  by  it  In  the  otner  case  the  con- 
troversy was  between  Dennis  Long  &  Co. 
and  appellee  about  the  same  piece  of  land  in 
litigation  In  the  case  just  referred  to,  and  the 
court  might  have  rested  its  judgment  on  the 
same  ground,  but  it  seems  not  to  have  so  done. 
It  determined  from  the  evidence  In  <hat  case 
that  the  deed  from  the  city  to  the  railroad 
company  conveyed  a  strip  only  60  feet  wide 
through  the  property  there  in  contest  As 
that  was  different  property  from  the  piece  In 
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litigation  here,  derived  under  a  different  title, 
the  conclusion  of  the  court  does  not  estop 
appellee  from  showing  the  truth.  The  evi- 
dence in  that  case  appears  to  have  been  ma- 
terially different  from  that  now  presented. 
The  map,  which  defines  the  property  beyond 
question,  appears  not  to  have  been  before  the 
court  In  that  case,  and  the  court  would  seem 
to  have  had  before  it  some  written  contract 
between  the  railroad  and  the  city  which  is 
not  In  evidence  in  this  case,  from  which  a  dif- 
ferent effect  was  given  to  the  conveyance  by 
the  city  than  can  be  done  on  the  evidence 
before  us.  It  may  be  that  the  parties  did 
not  prepare  that  case  with  sufficient  thorough- 
ness to  manifest  to  the  court  what  property 
was  conveyed.  We  dislike  to  depart  from  a 
former  ruling  of  the  court,  but  we  cannot  shut 
our  eyes  to  the  truth.  The  learned  chancellor 
to  whom  this  case  was  submitted  after  that 
case  was  decided  refused  to  follow  it  because 
the  judgment  did  not  operate  as  an  estoppel, 
and  because  It  was  In  conflict  with  the  un- 
deniable facts  clearly  shown  in  the  record. 
After  a  very  careful  consideration  of  the  whole 
case,  we  have  reached  the  same  conclusion. 
Judgment  affirmed. 

PAYNTER,  J.,  dissents. 


FT.  JEFFERSON  IMP.  CO.  v.  DUPOY- 
STBR.i 

(Court  of  Appeals  of  Kentucky.  June  15,  1899.) 

CHAMPERTY— CONSTRUCTION  OF  DEED— VEST  - 
ED  REMAINDER— POWER  OF  APPOINTMENT. 

1.  A  deed  conveying  land  in  the  adverse  pos- 
session of  another  is  not  void,  but  voidable  mere- 
ly, at  the  instance  of  the  parties  in  adverse 
possession;  and,  therefore,  if  the  grantee  buys 
in  the  adverse  titles,  a  purchaser  from  him  can- 
not complain  of  his  title. 

2.  A  deed  to  B.  which  recites  that  "it  is  ex- 
pressly agreed  and  understood  that  said  second 

Earty  is  to  deed  or  will  said  lands  to  the  bodily 
eirs  of  J.  C  Dupoyster,— in  other  words,  the 
title  and  possession  of  said  lands  is  only  in- 
vested in  said  second  party  during  his  natural 
lifetime,  then  to  said  heirs  of  J.  O.  Dupoyster; 
and  second  party  has  the  discretion  of  allotting 
said  lands  between  said  heirs  as  he  may  see 
proper,"— vests  in  B.  only  a  life  estate,  remainder 
to  the  children  of  J.,  which  vests  in  the  firstborn 
child,  and  opens  op  to  let  in  the  after  born  chil- 
dren. 

3.  The  discretion  to  B.  of  allotting  the  lands 
"as  he  may  see  proper"  contemplates  an  equal 
division,  and  gives  B.  merely  the  discretion  to 
designate  the  location  of  each  child's  share. 

Appeal  from  circuit  court,  Ballard  county. 

"To  be  officially  reported." 

Action  by  Joe  C.  Dupoyster,  In  his  own 
right  and  as  administrator  of  Ben  S.  Dupoy- 
ster, against  the  Ft  Jefferson  Improvement 
Company,  to  recover  the  balance  of  the  pur- 
chase price  of  land.  Judgment  rescinding 
the  contract  of  sale,  but  refusing  to  give  de- 

»  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


fendant  a  lien  on  the  land  for  the  purchase 
money  paid,  and  defendant  appeals.  Re- 
versed. 

George  M.  Jackson,  J.  M.  Nichols  &  Son, 
Thomas  P.  Bashaw,  and  L.  P.  Palmer,  for  ap- 
pellant D.  6.  Park  and  W.  O.  Bullitt,  tor 
appellee. 

HAZELRIGG,  C.  J.  It  is  the  contention 
of  appellee  that  claiming  under  paper  title 
from  one  Langdon  and  others,  Thomas  Du- 
poyster and  his  son  Joe  C,  settled  In  1818 
upon  the  tract  of  land  In  controversy,  con- 
taining some  3,600  acres,  in  Ballard  and  Car- 
lisle counties;  that  they  occupied  a  small  por- 
tion of  the  land  that  was  cleared,  made  some 
little  improvements,  cut  timber,  and  cleared 
a  few  more  acres  of  land,  and  asserted  their 
ownership  to  the  entire  tract  Appellee  fur- 
ther contends  that  on  March  16,  1869,  Thom- 
as Dupoyster,  who  bad  three  children  living 
at  that  time  (Joe  C,  Ben  8.,  and  Thomas 
Dupoyster),  by  deed  duly  signed,  acknowl- 
edged, and  recorded  In  the  proper  office,  con- 
veyed this  land  to  his  son  Ben  S.  for  life, 
and  then  to  the  children  of  Joe  C.  Dupoyster, 
under  conditions  to  be  considered  presently. 
In  September,  1890,  Joe  C.  Dupoyster,  his 
wife,  and  his  brother  Ben  S.  Dupoyster,  claim- 
ing to  own  this  land,  conveyed  the  same  to 
appellant  the  Ft  Jefferson  Improvement 
Company,  for  the  consideration  of  $50,000, 
part  to  be  paid  in  stock,  $10,000  to  be  paid  In 
cash  when  deed  was  made,  and  $25,000  six 
months  thereafter.  The  company  had  paid 
something  over  $8,000  on  the  trade,  when 
Joe  C  Dupoyster,  in  his  own  right  and  as 
the  administrator  of  his  brother  Ben  8.,  who 
had  died  In  March,  1891,  filed  In  the  Ballard 
circuit  court  December,  1891,  the  present  ac- 
tion to  recover  of  the  appellant  company  the 
balance  of  the  purchase  money.  To  this  ac- 
tion, Harkless,  Trimble,  and  others,  claiming 
liens  on  the  land,  were  made  parties;  but 
there  Is  no  appeal  from  any  judgment  on 
their  behalf,  and  it  is  not  necessary  to  dis- 
cuss their  interests.  To  this  action  the  Ft 
Jefferson  Improvement  Company  set  up  sev- 
eral defenses,  but  we  will  discuss  the  only 
material  one,  In  which  they  charged  fraud 
upon  the  part  of  their  vendors  In  piMlr|"g  the 
sale.  It  is  charged  that  liens  of  Harkless  and 
others  were  on  the  lands  when  sold,  and  that 
since  the  purchase  the  company  had  discov- 
ered that  Joe  C.  had  theretofore  sold  a  large 
portion  of  the  land  to  one  McCombs,  all  of 
which  Joe  C.  Dupoyster  had  fraudulently  con- 
cealed from  the  company,  representing;  that 
the  latter  was  getting  a  clear  title.  The  com- 
pany therefore  asked  for  rescission  of  the 
contract  of  sale,  and  for  a  lien  on  the  land 
to  secure  to  It  the  money  already  paid.  An 
amended  answer  of  the  company  charged  that 
In  November,  1883,  Ben  S.  Dupoyster  had 
conveyed  the  entire  tract  to  Joe  B.,  son  of 
Joe  C  Dupoyster,  and  assigned  this  aa  addi- 
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tlonal  ground  for  rescission.  It  appears  that 
this  deed  of  1883  conveys  about  1,000  acres 
of  the  3,600  acres  in  controversy,  and  that, 
though  It  was  of  record,  it  was  not  Indexed. 
In  1893  Joe  B.  Dupoyster,  infant,  and  Dalva 
D.  Edwards,  the  only  living  children  of  Joe 
C  Dupoyster,  came  Into  this  suit  by  cross 
action,  and  set  up  the  deed  of  March  16,  1858, 
from  old  man  Thomas  Dupoyster  to  his  son 
Ben  8.,  alleging  that  by  the  terms  of  the 
deed  a  life  estate  in  the  land  In  controversy 
was  given  to  Ben  S.  Dupoyster,  and  at  his 
death  the  remainder  vested  in  the  then  living 
children  of  Joe  C.  Dupoyster,  and  that  they 
were  the  only  living  children  of  Joe  C.  Du- 
poyster at  the  time  of  the  death  of  Ben 
Dupoyster;  and  they  prayed  for  judgment 
awarding  them  the  complete  title  and  posses- 
sion of  the  whole  tract  of  land  In  controversy. 
The  company  made  defense  to  this  cross  ac- 
tion, denying  that  Thomas  Dupoyster  exe- 
cuted the  deed  of  1858  to  Ben  Dupoyster,  and 
alleging  that  the  latter  never  accepted  It; 
denied  that  the  deed  was  ever  acknowledged 
or  recorded  until  1883,  while  this  suit  was 
pending.  Indeed,  they  attacked  the  deed  and 
certificate  as  a  forgery,  and  assailed  It  as  not 
genuine  in  many  other  respects.  After  a 
great  volume  of  proof  was  taken  on  the  Is- 
sues joined,  the  court  made  an  order  rescind- 
ing the  contract  of  sale,  and  awarding  judg- 
ment to  the  company  against  Joe  O.  Dupoy- 
ster In  his  own  right,  and  against  him  as  ad- 
ministrator of  Ben  S.  Dupoyster,  for  the  sum 
of  about  |10,000,  purchase  money  the  com- 
pany had  paid,  bnt  declined  to  adjudge  the 
company  a  lien  on  the  land  in  controversy 
to  secure  payment  of  judgment.  The  court 
further  adjudged  the  whole  tract  of  land  to 
Joe  B.  Dupoyster  and  Dalva  D.  Edwards,  as 
prayed  for  In  their  cross  action,  and  from 
this  judgment  the  Ft.  Jefferson  Improvement 
Company  has  appealed. 

The  first  and  most  important  question  that 
presents  itself  to  us  for  decision  is  as  to  the 
genuineness  of  the  deed  of  March  16,  1858. 
The  old  gentleman,  Thomas  Dupoyster,  at  the 
time  of  the  alleged  execution  of  this  deed  had 
three  sons;  and  we  cannot  discern  what  rea- 
sonable motive  he  could  have  had  in  deeding 
all  this  land  to  one  child  for  life,  with  re- 
mainder to  the  unborn  children  of  one  of 
his  other  sons,  making  no  provision  for  two 
of  his  children.  This  alleged  original  deed  Is 
before  us  for  examination.  The  writing  in 
the  body  of  the  deed  is  singularly  similar  to 
the  certificate  written  on  the  back  of  the 
deed.  Joe  C.  Dupoyster  admits  that  he  wrote 
the  body  of  the  deed,  but  It  is  claimed  that 
the  clerk,  J.  Oorbett  wrote  the  certificate. 
Comparing  the  body  of  the  deed  of  March  16, 
1859,  with  the  Lauderdale  deeds,  we  are  not 
entirely  satisfied  that  the  same  person  wrote 
them.  At  least,  it  hardly  seems  possible  that 
they  could  have  been  written  by  the  same 
man  at  the  times  they  are  dated,  and  they 
are  dated  only  a  little  over  a  year  apart  Joe 
C  Dupoyster  says  that  he  wrote  them  all. 


If  this  Is  true,  the  evidence  of  Chownlng  and 
Asthorpe  would  lead  us  to  believe  that  the 
deed  dated  1858  was  written  many  years 
after  the  deeds  to  Lauderdale.  These  wit- 
nesses say  that  this  1858  deed  Is  written  In 
a  more  mature  hand.  Indeed,  the  testimony 
of  Asthorpe,  Ort,  L.  W.  Oorbett,  Keith,  Chow- 
nlng, and  an  examination  of  the  several  origi- 
nal admittedly  genuine  handwritings  of  Oor- 
bett, and  the  fact  that  the  alleged  deed  was 
recorded,  if  at  all,  out  of  its  regular  place, 
conduce  strongly  to  support  the  contention 
that  the  deed  of  1859  is  not  genuine.  Yet  to 
dispel  this  conclusion  there  is  the  testimony 
of  Hogancamp,  Powell,  Overly,  Stovall,  Shel- 
ton  Thomas,  Sprouse,  and  others,  tending 
strongly  to  establish  its  genuineness.  Judge 
White  testifies  that  he  saw  of  record  a  deed 
from  Thomas  Dupoyster  to  his  son  Ben  S., 
but  does  not  remember  the  contents.  Mr. 
Bugg  does  not  remember  that  the  deed  filed 
here  is  the  original  deed,  but  a  long  time 
prior  to  this  suit  Joe  C.  Dupoyster  stated  to 
him  that  Thomas  Dupoyster  had  deeded  the 
land  to  his  son  Ben,  and  offered  it  to  Bugg 
for  examination;  but  the  latter  failed  to  ex- 
amine same,  and  cannot  testify  that  the  deed 
filed  here  Is  the  original  deed.  The  deed  of 
Ben  S.  to  his  nephew  Joe  B.,  of  1883,  refers 
to  the  fact  that  Thomas  Dupoyster  had  deeded 
these  lands  to  his  son  Ben.  The  county  rec- 
ords having  been  destroyed  by  fire,  we  can- 
not give  any  light  on  the  subject  Taking 
the  evidence  as  a  whole,  and  lending  some 
weight  to  the  finding  of  the  chancellor  below, 
we  conclude  that  the  deed  filed  here  is  the 
original  and  genuine  deed  of  Thomas  Du- 
poyster to  his  son  Ben. 

It  Is  insisted  by  counsel  for  appellant  that, 
even  If  this  deed  of  1858  is  genuine,  it  must 
be  declared  void  under  the  champerty  statute. 
This  question  is  thoroughly  and  ably  discussed 
by  counsel,  and  we  have  given  it  much  consid- 
eration. It  may  well  be  conceded,  as  contended 
by  counsel,  that  there  was  a  superior  title  to 
that  of  the  Langdons  and  others,  and  that  at 
the  time  Thomas  Dupoyster  settled  upon  a 
portion  of  the  land  in  controversy  there  were 
several  parties  in  actual  possession  of  the 
greater  portion  of  this  land,  claiming  it  under 
the  superior  title.  We  think  the  evidence 
clearly  establishes  the  fact  that  these  parties 
were  holding  a  great  portion  of  this  land  un- 
der the  superior  title  adversely  to  Thomas 
Dupoyster  at  the  time  he  made  the  deed  of 
March  16,  1858,  to  his  son  Ben.  Taking  this 
view  of  the  case,  counsel  contends  that  the 
deed  is  therefore  absolutely  void,  as  being 
within  the  champerty  statute,  and  respectable 
authority  Is  cited  sustaining  counsel's  position; 
but,  construing  the  statute  as  a  whole,  and 
In  view  of  the  decision  of  this  court  in  the 
case  of  Luen  v.  Wilson,  85  Ky.  503,  8  S.  W. 
811,  we  are  of  opinion  that  the  deed  Is  not 
void,  but  only  voidable  at  the  instance  of  the 
parties  in  adverse  possession.  The  evidence 
clearly  shows  that  Ben  S.  Dupoyster  and  his 
brother  Joe.  claiming  under  this  deed  of  1858, 
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purchased  all  these  adverse  claims  for  Ben, 
and  took  the  actual  possession  ol  the  whole 
tract;  and  were  so  holding  it  under  this  deed 
at  the  time  it  was  sold  to  the  appellants.  If 
A.  should  sell  to  B.  lands  at  the  time  in  the 
adverse  possession  of  others,  and  B.,  claiming 
under  his  deed,  should  purchase  In  the  adverse 
titles,  and  would  thereafter  sell  It  to  0.,  we 
do  not  understand  upon  what  grounds  C.  could 
complain  of  his  title,  so  far  as  to  have  the 
deed  from  A.  to  B.  declared  void.  A  different 
rule  would  apply  If  the  parties  in  adverse 
possession  were  complaining.  And  so,  in  this 
case,  as  Bon  Dupoyster  had  acquired  the  fee 
to  this  land  under  the  deed  of  1859,  we  do 
not  think  that  appellants  can  be  heard  to 
complain,  the  outstanding  titles  having  been 
theretofore  bought  in  by  Ben. 

Having  held  this  deed  of  1859  to  be  gen- 
uine, and  not  void  as  within  the  champerty 
statutes,  we  now  find  it  necessary  to  construe 
this  writing,  in  order  to  determine  who  are 
the  owners  of  the  land  in  controversy.  The 
deed  reads  as  follows:  "This  indenture,  made 
and  entered  into  by  and  between  Thos.  Du- 
poyster, party  of  the  first  part,  and  Ben  S. 
Dupoyster,  party  of  the  second  part,  all  of 
Ballard  county,  Kentucky,  this,  the  16th  day 
of  March,  1859,  to  wit,  said  party  of  the  first 
part,  for  the  following  consideration,  to  wit, 
that  said  second  party  has  certain  lands  in 
Mississippi  county,  Mo.,  which  the  second 
party  is  to  convey  to  the  first  party,  or  such 
parties  as  the  first  party  may  direct  to  be  con- 
veyed to,  and  also  one  dollar  in  hand  paid 
by  second  party  to  first  party,  the  receipt 
whereof  is  hereby  acknowledged,  said  first 
party  does  bargain,  sell,  and  convey  unto 
second  party  the  following  described  lands, 
to  wit:  All  of  section  three,  township  five, 
range  four  west,  not  in  Mississippi  river;  also, 
all  of  section  ten  in  same  township  and  range, 
not  in  said  river;  also,  all  section  of  section 
two  and  section  one  in  same  township  and 
range;  also,  ail  of  sections  eleven  and  twelve 
in  same  township  and  range,  not  covered  by 
the  Wm.  Clark  ana  Walter  Scott  surveys; 
also,  all  of  section  seven  and  the  south  half 
of  section  six  in  township  five,  range  three 
west;  also,  the  south  half  of  section  thirty- 
four  and  the  southwest  quarter  of  section 
thirty-five,  township  six,  range  four  west. 
All  of  said  land  are  on  the  waters  of  May- 
field  creek,  on  the  Mississippi  river,  in  Bal- 
lard county,  of  Kentucky.  It  is  expressly 
agreed  and  understood  that  said  second  party 
is  to  deed  or  will  said  lands  to  the  bodily  heirs 
of  J.  C.  Dupoyster,— in  other  words,  the  title 
and  possession  of  said  lands  Is  only  Invested 
in  said  second  party  during  bis  natural  life- 
time, then  to  said  heirs  of  J.  C.  Dupoyster; 
and  second  party  has  the  discretion  of  allot- 
ting said  lands  between  said  heirs  as  he  may 
see  proper;  said  second  party  to  have  and  to 
hold  said  lands  during  his  natural  lifetime, 
and  said  heirs,  and  their  heirs  and  assigns, 
together  with  all  the  appurtenances  thereunto 
belonging,  forever,  with  covenant  of  general 


warranty."  The  lower  court  construed  this 
deed  to  mean  that  Ben  S.  Dupoyster  took  a 
life  estate,  with  a  contingent  remainder  to  the 
bodily  heirs  of  J.  C.  Dupoyster,  with  power 
of  appointment  in  the  life  tenant  We  think 
it  quite  plain  that  the  grantor  intended  that 
Ben  Dupoyster  should  take  only  a  life  estate 
in  the  land  conveyed.  We  are  also  of  the 
opinion  that  the  word  "heirs"  and  "bodily 
heirs,"  as  used  in  this  deed,  mean  "children," 
and  the  lower  court  properly  so  held;  bot  we 
are  of  the  opinion  that  the  court  erred  In  de- 
ciding that  the  intention  of  the  grantor  was 
to  Invest  the  children  of  J.  C.  Dupoyster  with 
a  mere  contingent  remainder.  The  intention, 
we  think,  was  to  vest  a  life  estate  in  Ben, 
with  remainder  to  the  children  of  Joe  C;  his 
firstborn  taking  the  entire  remainder,  which, 
however,  opened  up  to  let  In  the  afterborn 
children.  No  power  of  appointment  proper  is- 
created  by  this  deed  in  the  life  tenant.  At 
any  rate,  the  power  was  an  extremely  limited 
one,  and  was  directed  to  be  exercised  tor  the 
benefit  of  the  bodily  heirs  of  Joe  C;  and,  to 
make  the  meaning  plainer,  the  grantor  adds: 
"In  other  words,  the  title  and  possession  of 
said  lands  Is  only  vested  in  said  second  party 
during  his  natural  lifetime,  then  to  the  heirs 
of  J.  0.  Uupoyster."  Then  follows  a  provision 
merely  giving  to  Ben  the  "discretion"  of  allot- 
ting, of  dividing  out  or  partitioning,  "as  he 
may  see  proper,"  these  lands  among  the  chil- 
dren of  Joe  C.  The  language  does  not  suggest 
an  unequal  allotment  or  partition,  nor  create 
the  power  of  cutting  off  or  lessening  the  right 
or  Interest  of  any  one  of  these  heirs  or  chil- 
dren. We  must  suppose  the  allotment  or 
division  was  Intended  to  be  an  equal  one.  but 
that  the  discretion  was  vested  In  Ben  to  desig- 
nate the  location  of  each  child's  Interest  or 
share.  And  this  designation  or  allotment  he 
might  make  by  will  or  deed.  It  follows  that 
the  children  of  J.  0.,  as  they  were  born,  took 
vested  remainders.  It  appears  from  the  rec- 
ord that  during  the  married  life  of  J.  C  Du- 
poyster there  has  been  born  to  him  four  chil- 
dren, two  ot  whom  are  dead.  Hence,  under 
our  construction  of  this  deed,  the  Interest  of 
the  dead  children  passed  by  the  law  of  descent 
to  their  lawful  heir  or  heirs.  If  it  should 
appear  that  the  child  of  Joe  B.  Dupoyster  has 
received  by  the  deed  of  1883  more  than  hi» 
proportion  of  the  land  In  controversy,  as  fixed 
under  our  construction  of  the  deed  of  1859, 
then  that  deed  should  be  held  void  to  that 
extent 

At  the  time  of  the  conveyance  of  the  land 
in  controversy  by  J.  O.  Dupoyster  and  Ben 
S.  Dupoyster  to  the  appellant  company,  It  Is 
quite  certain  that  the  Dupoysters  knew  of 
the  existence  of  this  deed  of  1859,  and  knew 
that  they  could  not  convey  to  the  company 
the  fee-simple  title,— all  of  which,  from  the 
evidence,  was  unknown  to  the  company. 
This  fact,  in  connection  with  other  evidence 
here  tending  to  show  fraud  and  misrepresen- 
tation upon  the  part  of  the  Dupoysters,  jus- 
tified the  lower  court  in  ordering  a  rescission 
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ot  tbe  contract.  On  whatever  of  the  land  J. 
C.  may  be  the  owner  by  Inheritance  trom  his 
dead  children  there  will  be  a  lien  in  favor 
of  appellant  for  the  purchase  money  wrong- 
fully received  by  him. 

A  brief  has  been  filed  on  behalf  of  the 
Langdon  heirs,  but  there  are  no  pleadings 
filed  or  issues  made  in  this  action  from  which 
we  can  intelligently  discuss  their  interests, 
If  any.  The  judgment  is  reversed,  and  cause 
remanded  for  proceedings  consistent  herewith. 


KERR  t.  HOUGH  et  aU 
(Court  of  Appeals  of  Kentucky.  June  14, 1889.) 

PRINCIPAL  AND  SURETY— DELIVERY  OF  PROP- 
ERTY BY  PRINCIPAL  TO  ANOTHER 
TO  INDEMNIFY  SURETY. 
Where  the  principal  in  a  note  delivered 
property  to  defendant  to  indemnify  defendant's 
wife  and  her  brother  against  loss  by  reason  ot 
the  suretyship  of  their  deceased  mother  for 
him,  defendant  did  not  thereby  become  liable 
for  the  debt. 

Appeal  from  circuit  court,  Bourbon  county. 

"Not  to  be  officially  reported." 

Action  by  C.  L.  Hough,  for  the  benefit  of 
J.  X.  Cook,  against  W.  H.  Kerr  and  others. 
Judgment  for  plaintiff,  and  defendant  Kerr 
appeals.  Reversed. 

McMillan  &  Talbot,  for  appellant. 

GUFFY,  J.  It  is  substantially  alleged  In 
tbe  petition  of  appellee  C.  L.  Hough  that  he 
borrowed  from  appellee  J.  T.  Cook  $450,  and 
gave  his  note  therefor,  with  Lucy  J.  Skinner 
as  his  surety,  and  that  only  $75  of  the  same 
bad  been  paid.  It  is  further  alleged  that 
said  Skinner  departed  this  life  testate,  and 
tbat  the  principal  part  of  her  estate  was  de- 
vised to  defendant  James  W.  Skinner  and 
Fannie  Kerr,  wife  of  defendant  W.  H.  Kerr. 
It  is  also  alleged  tbat  afterwards  defendant 
agreed  with  said  Hough  that,  if  he  would  de- 
liver to  them  two  certain  horses,  they  would 
pay  the  said  Cook  debt,  and  that  he  did  so 
deliver  said  horses,  and  judgment  was  prayed 
for  the  benefit  of  said  Cook  for  the  amount 
of  the  note.  The  answer  of  Kerr  admitted 
tbe  delivery  of  the  horses,  but  denied  that 
they  were  delivered  for  the  purpose  claimed, 
hut  averred,  in  substance,  that  they  were  de- 
livered to  indemnify  defendant  on  account  of 
anticipated  losses  to  accrue  to  defendant  on 
account  of  suretyship  of  said  defendant  for 
said  Hough.  A  demurrer  was  sustained  to 
the  answer,  and  defendant  amended.  The 
amended  answer,  besides  being  a  traverse  of 
the  allegations  of  the  petition,  also  averred 
that  the  horses  were  turned  over  to  the  de- 
fendant, to  be  sold,  and  the  proceeds  to  be 
applied  in  making  good  the  loss  which  would 
thereafter  be  sustained  by  J.  W.  Skinner  and 
Fannie  I*  Kerr,  because  of  the  liability  of 
their  mother's  estate  on  several  notes  of  said 
Hough,  aggregating  about  $600,  being  not  on- 
ly tbe  note  to  said  Cook,  but  other  notes  upon 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


which  she  was  surety  for  said  Hough;  that 
it  was  not  proposed  to  the  defendant  to  be- 
come liable  for  the  note  to  Cook;  that  the 
horses  were  not  worth  $400,  but  were  simply 
accepted  at  tbat  price,  because  it  was  the 
best  defendant  could  get  as  indemnity  as 
aforesaid;  that  appellee  Cook  did  not  release 
the  estate  of  said  decedent  Lucy  J.  Skinner 
from  the  payment  of  said  debt,  but  had  filed 
his  claim  therefor,  and  tbe  same  was  allowed; 
that  it  never  was  contemplated  that  defend- 
ant should  become  bound  for  the  debt  to 
Cook.  A  demurrer  was  sustained  to  the  an- 
swer as  amended,  and,  defendant  failing  to 
plead  further,  judgment  was  rendered  against 
him  for  the  balance  due  upon  the  Cook  debt, 
and  from  that  judgment  this  appeal  is  prose- 
cuted. The  allegations  of  the  answer  were 
taken  as  true  upon  the  demurrer,  and,  taking 
the  answer  as  true,  the  appellant  was  not 
bound  to  pay  any  part  of  the  debt  due  Oook. 
The  judgment  is  therefore  reversed,  and 
cause  remanded,  with  directions  to  overrule 
the  demurrer  and  for  proceedings  consistent 
herewith. 


SINGER  MFG.  CO.  v.  CHENEY.* 

(Court  of  Appeals  of  Kentucky.  June  17, 1899.) 

SALES— PASSING   OF  TITLE — MEASURE  OF 
DAMAGES. 

Where  the  buyer  of  logs  bad  the  right  to 
Inspect  them  when  tendered,  and  to  reject  such 
as  did  not  meet  the  requirements  of  the  con- 
tract, the  title  did  not  pass  until  the  logs  were 
accepted,  and  therefore  the  measure  of  damages 
for  the  buyer's  refusal  to  take  and  pay  for  the 
logs  is  not  the  contract  price,  but  the  difference 
between  the  price  agreed  to  be  paid  for  the  logs 
at  the  time  and  place  of  delivery  and  the  sum  for 
which  the  seller  could,  by  reasonable  effort,  have 
sold  the  logs  after  the  buyer  failed  to  take  them. 

Appeal  from  circuit  court,  Hickman  county. 

"Not  to  be  officially  reported." 

Action  by  W.  R.  Cheney  against  the  Singer 
Manufacturing  Company  to  recover  damages 
for  breach  of  contract  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

J.  M.  Nichols  &  Son,  for  appellant.  J.  M. 
Brummal  &  Son,  for  appellee. 

GUFFY,  J.  The  appellant,  Singer  Manu- 
facturing Company,  prosecutes  this  appeal 
from  a  judgment  of  the  Hickman  circuit  court 
rendered  in  favor  of  the  appellee,  W.  R. 
Cheney,  against  it  for  the  sum  of  $140.  It 
is  alleged,  in  substance,  in  the  petition,  that 
appellant  had  entered  into  a  contract  with 
Moss  &  Jackson  for  200,000  feet,  more  or 
leBs,  of  green  timber,  of  the  price  of  $4  per 
1,000,  to  be  delivered  at  a  landing  in  Hick- 
man county  on  the  bank  of  the  Mississippi 
river  in  barge-load  lots;  that  117,000  feet 
was  so  delivered;  that  with  the  consent  of 
appellant  the  contract  was  turned  over  to 
appellee;  that  appellant  agreed  to  let  ap- 
pellee deliver  35,000  feet,  more  or  leas,  at 
Hoskln  landing,  on  the  bank  of  said  river, 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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upon  the  same  conditions  as  named  in  the 
contract  with  Moss  &  Jackson.  It  Is  farther 
alleged  that  appellee  did  bo  deliver  36,000 
feet  of  gum  timber,  and  notified  appellant 
thereof,  but  that  it  negligently  failed  to  take 
said  logs  or  timber,  or  pay  for  the  same.  It 
seems  that  a  demurrer  was  sustained  to  the 
petition,  and  afterwards  an  amended  petition 
was  filed,  which  corrected  an  alleged  mis- 
take in  the  original,  and  contained  some  other 
averments,  not  necessary  to  recite.  The  an- 
swer is  denial  of  any  contract  or  agreement 
with  appellee,  and  also  contained  other  aver- 
ments tending  to  show  that  appellee  had  no 
cause  of  action.  After  the  issues  were  made 
up,  a  Jury  trial  resulted  in  the  Judgment 
aforesaid. 

The  appellant  complains  of  the  instruc- 
tions given;  also  insists  that  the  verdict  is 
not  sustained  by  the  evidence,  and  that  the 
court  ought  to  have  sustained  appellant's  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict It  appears  from  plaintiff's  own  evi- 
dence that  appellant  bad  the  right  to  Inspect 
the  logs,  and  was  not  bound  to  take  such 
as  were  not  according  to  contract,  or  such  as 
were  worthless.  No  such  agreement  appears  to 
have  been  made,  nor  does  the  petition  show 
what  kind  of  logs,  as  to  size  or  quality,  were 
sold  to  appellant.  It  is  nowhere  alleged  that 
appellant  ever  received  the  logs.  Taking  the 
pleadings  and  evidence  altogether,  we  are 
of  opinion  that  the  title  to  the  timber  never 
vested  in  appellant,  and  that  the  criterion 
of  recovery,  if  any  could  be  had,  was  the 
difference  in  the  price  agreed  to  be  paid  for 
the  logs  at  the  time  and  place  of  delivery 
and  the  sum  that  plaintiff  could  have  sold 
them  for  by  reasonable  effort  after  appel- 
lant failed  to  receive  them  according  to  con- 
tract, if  he  did  so  fail.  The  Instructions  of 
the  court  do  not  correctly  lay  down  the  law 
as  to  the  criterion  of  recovery,  nor  do  they 
properly  present  the  question  of  fact  as  to 
the  reception  of  the  timber  by  appellant. 
Upon  the  return  of  the  cause  the  parties  may 
be  allowed  to  plead  further.  For  the  rea- 
sons indicated,  the  Judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  upon  prin- 
ciples consistent  with  this  opinion. 


HALL  v.  COMMONWEALTH.* 
(Court  of  Appeals  of  Kentucky.  June  16,  1899.) 

GRAND  LARCENY— INSTRUCTIONS  TO  JURY— 
FORMER  CONVICTION — FAILURE  OF 
JURY  TO  FIX  PUNISHMENT. 

1.  Accused  was  not  entitled  to  have  the  jury 
specially  instructed  as  to  the  defense  that  she 
had  found  the  money  alleged  to  have  been  stolen; 
it  being  sufficient  to  instruct  them  that  they 
must  believe,  in  order  to  convict,  that  she  did 
feloniously  ''take,  steal,  and  carry  away"  the 
money. 

2.  Under  Ky.  St  f  1130,  providing  that  every 
person  convicted  a  third  time  for  felony  shall 
be  confined  in  the  penitentiary  for  life,  evidence 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


of  former  convictions  alleged  in  the  indictment 
is  admissible  before  the  jury  has  found  accused 
guilty  of  the  offense  charged;  there  being  no 
provision  for  a  separate  trial  of  the  fact  of 
former  convictions. 

3.  Though  that  section  requires  the  jury  to 
find  merely  the  fact  of  former  convictions  in  or- 
der to  authorize  a  judgment  for  the  increased 
penalty,  yet  as  section  1136  provides  that  "the 
jury  by  whom  an  offender  is  tried  shall  fix  by 
their  verdict  the  punishment  to  be  inflicted  with- 
in the  periods  or  amount  prescribed  by  law,'' 
it  was  error  to  render  a  judgment  for  the  in- 
creased penalty  where  the  jury  was  not  instruct- 
ed with  reference  thereto,  and  did  not  fix  such 
increased  penalty  by  their  verdict  but  found 
merely  the  fact  of  former  convictions  after  fix- 
ing the  penalty  for  the  offense  charged. 

Appeal  from  circuit  court  Franklin  county. 
"To  be  officially  reported." 
Lucy  Hall  was  convicted  of  the  crime  of 
grand  larceny,  and  she  appeals.  Reversed. 

John  W.  Ray,  for  appellant  W.  S.  Taylor 
and  M.  H.  Thatcher,  for  the  Commonwealth. 


DURELLE.J.  Appellant  was  found  guilty 
of  grand  larceny,  under  an  indictment  which, 
in  addition  to  the  charge  of  grand  larceny, 
alleged  that  she  had  been  twice  thereto- 
fore convicted  of  felonies,  the  punishment  of 
which  was  confinement  in  the  penitentiary; 
setting  forth  the  terms  and  courts  at  which 
the  former  convictions  had  been  had.  The 
evidence  of  her  guilt  was  circumstantial.  It 
was  shown  that  the  prosecuting  witness,  hav- 
ing divided  his  money,  put  $32  of  it  in  a  sock, 
which  he  concealed  in  a  tub  in  the  yard  of 
the  house  where  he  was  staying;  that  he  slept 
in  the  same  room  with  appellant  another  wo- 
man, and  two  children;  that  appellant  went 
out  into  the  yard  about  4  o'clock  in  the  morn- 
ing; and  that  she  made  purchases  of  furniture 
and  other  things,  and  paid  her  rent  on  that  day. 
Evidence  was  also  introduced  as  to  two  for- 
mer convictions,  which  were  both  for  grand 
larceny.  Objection  was  made  both  to  the  ad- 
mission of  this  testimony,  and  to  the  unoffi- 
cial character  of  the  person  by  whom  the  rec- 
ords of  the  former  conviction  were  produced: 
he  being  a  son  of  the  clerk  of  the  penitentiary, 
and  acting  as  clerk  during  the  clerk's  sick- 
ness. Appellant  testified  to  the  fact  that  she 
found  the  money,  not  in  a  sock,  but  lying  in 
the  path  leading  through  the  back  yard;  that 
she  did  not  know  It  was  the  property  of  de- 
fendant and,  from  his  statement  made  the 
night  before,  thought  he  had  no  money.  The 
court  gave  the  ordinary  instruction  as  for 
grand  larceny;  directing  the  jury  that  If  they 
found  her  guilty,  they  should  fix  her  punish- 
ment at  confinement  In  the  penitentiary  for 
not  less  than  one  nor  more  than  five  years, 
and  gave  in  addition  an  instruction  that  if 
they  found  her  guilty  under  the  first  Instruc- 
tion, and  should  further  believe  that  she  had 
been  twice  theretofore  convicted  of  felony,  as 
charged  in  the  indictment  they  should  so 
find  and  state  in  their  verdict 

The  court  refused  to  charge  the  Jury  spe- 
cially as  to  what  they  must  believe  In  order 
to  find  appellant  guilty  of  grand  larceny,  if 
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they  believed  that  she  found  the  money. 
This  also  la  urged  as  ground  for  reversal. 
This  question  has  been  already  ruled  upon  by 
this  court  through  Judge  Paynter,  In  Hester 
v.  Com.  (Ky.)  29  S.  W.  875,  where  It  was  held 
that  the  Instruction  requiring  the  jury  to  be- 
lieve that  she  did  feloniously  "take,  steal,  and 
carry  away"  the  money  was  more  favorable  to 
the  accused  than  If  the  court  had  Instructed 
specially  upon  the  defense  that  she  had  found 
the  money,  because,  'if  the  jury  believed  that 
she  did  find  the  money,  they  could  not  find  her 
guilty,  under  the  instructions  of  the  court" 

It  is  earnestly  urged  that  it  was  error  to 
permit  the  Introduction  of  evidence  of  former 
convictions  at  all  until  the  Jury  should  have 
first  found  her  guilty  tinder  the  charge  for 
which  she  was  then  being  tried;  that  it 
amounted  to  the  admission  of  testimony  to 
Impeach  her  general  character,  which  she  had 
not  put  in  issue,  and  enabled  the  common- 
wealth to  show  her  to  the  Jury  in  the  light  of 
a  common  thief,  and  rebut  the  presumption  of 
innocence  which  the  law  gives  her  by  evi- 
dence in  chief  upon  a  trial  for  grand  larceny. 
It  Is  painfully  apparent  that,  with  the  circum- 
stances shown  as  to  the  loss  of  the  money, 
and  evidence  of  two  former  convictions  for 
grand  larceny,  the  accused,  who  is  an  igno- 
rant negro  woman,  had  not  the  slightest 
chance  that  an  average  Jury  would  entertain  a 
reasonable  doubt  of  her  guilt,  while,  without 
the  evidence  of  former  convictions,  there  was 
a  possibility  that  they  might  do  so.  There  is 
a  considerable  force,  therefore,  In  the  propo- 
sition urged,  that  this  procedure  denied  the 
accused  a  fair  trial  of  the  offense  whereof 
she  was  accused.  But  the  statute  as  to  habit- 
ual criminals  (Ky.  St  {  1130)  seems  to  have 
created  an  additional  and  higher  degree  of  of- 
fense, viz.  the  commission  of  a  felony,  having 
been  theretofore  twice  convicted  of  a  felony, 
etc.  To  show  the  accused  guilty  of  this  de- 
gree of  the  offense  charged,  it  is  necessary  to 
show  the  former  convictions;  and  this,  of 
course,  is  bound  to  prejudice  the  accused,— 
just  as  evidence  showing  malice  Is  bound  to 
prejudice  the  defendant  In  a  murder  case,— 
but  it  may  be  shown  to  make  out  a  higher  de- 
gree of  the  offense,  which  authorizes  the  se- 
verer punishment  The  statute  has  been  held 
constitutional,  and  it  has  been  held  essential 
to  allege  the  former  conviction  or  convictions 
in  the  Indictment  Stewart  v.  Com.,  2  Ky. 
Law  Bep.  386;  Mount  v.  Com.,  2  Duv.  93; 
Taylor  v.  Com.,  3  Ky.  Law  Rep.  783;  Boggs 
v.  Com.  (Ky.)  5  S.  W.  807.  The  statute  re- 
quires the  jury  to  find  the  fact  of  the  former 
convictions.  There  is  no  provision  for  a  sepa- 
rate trial  of  the  fact  of  former  conviction,  nor 
do  we  think  the  statute  intended  there  should 
be  one.  The  law  seems  to  work  a  hardship, 
but  It  is  a  hardship  the  legislature  alone  can 
remedy.  In  Combs  v.  Com.,  20  S.  W.  268, 
this  court  through  Judge  Lewis,  recognized 
the  legality  of  this  procedure,  saying:  "It 
was  distinctly  and  sufficiently  charged  In  the 
Indictment  and  fully  proved  on  the  trial,  and 


also  found  by  the  Jury,  that  appellant  had 
been  twice  before  the  present  offense  convict- 
ed of  a  felony,  the  punishment  of  which  is* 
confinement  in  the  penitentiary;  and  there- 
fore the  penalty  of  confinement  in  the  peni- 
tentiary for  life  became,  according  to  section 
12,  art.  1,  c.  29,  Gen.  St  [now  section  1130, 
supra],  inevitable,  and  the  court  could  do  no 
less  than  so  instruct  and  the  Jury,  after  find- 
ing the  present  offense  a  felony,  was  bound  to 
render  the  verdict  In  pursuance  thereof.  The 
validity  of  that  statute  "has  heretofore  been 
sanctioned  by  this  court  and  It  is  now  need- 
less to  discuss  the  question." 

The  jury  rendered  a  verdict  as  follows: 

"We,  the  jury,  find  the  defendant  guilty  of 
grand  larceny,  and  fix  the  punishment  at  one 
year  confinement  in  the  Kentucky  peniten- 
tiary.  E.  M.  Wallace,  Foreman.  • 

"We,  the  Jury,  further  find  that  the  defend- 
ant was  at  the  April  term,  1883,  of  the  Bal- 
lard circuit  court,  convicted  of  a  felony,  and 
that  said  defendant  was  again  at  the  January 
term,  1893,  of  the  Franklin  circuit  court,  con- 
victed of  a  felony.   E.  M.  Wallace,  Foreman?* 

It  is  urged  that  it  was  error  for  the  court 
to  sentence  the  defendant  to  confinement  in 
the  penitentiary  for  life  under  this  finding; 
that  section  1136  specifically  requires  the  Jury 
by  whom  the  offender  is  tried  to  fix  by  their 
verdict  the  punishment  to  be  inflicted,  with- 
in the  periods  or  amount  prescribed  by  law. 
Upon  the  other  hand,  It  Is  insisted  for  the 
commonwealth  that  by  section  1130  it  is 
mandatory  that  if  convicted  a  third  time  of 
felony,  the  accused  shall  be  confined  in  the 
penitentiary  during  his  life,  under  the  pro- 
vision, "Judgment  In  such  cases  shall  not 
be  given  for  the  Increased  penalty,  unless 
the  Jury  shall  find  from  record  .and  other 
competent  evidence  the  fact  of  former  con- 
victions for  felony  committed  by  the  pris- 
oner in  or  out  of  this  state-."  It  is  argued, 
therefore,  that  as  said  in  the  Combs  Case, 
supra,  the  life  penalty  became  inevitable, 
and  that  it  was  the  duty  of  the  court,  in 
rendering  Judgment  to  so  fix  it  Differing 
from  the  English  system,  and  from  that 
which  obtains  In  the  courts  of  the  United 
States  and  in  many  of  the  states,  our  sys- 
tem requires  the  jury  to  fix  the  punishment 
of  the  offender,  within  the  limitations  pre- 
scribed by  the  statute,  and  as  to  such  limita- 
tions they  are  Instructed  by  the  court  The 
other  system  requires  the  Jury  only  to  find 
the  fact  of  guilt  and  the  degree  of  the  of- 
fense, If  it  is  an  offense  having  different  de- 
grees. Upon  this  verdict  ascertaining  the 
fact  of  guilt  the  court  proceeds  to  render 
Judgment  within  the  limitations  fixed  by  the 
law.  Under  the  old  system,  the  jury  have 
nothing  whatever  to  do  with  adjusting  the 
punishment  to  fit  the  crime.  Under  our  sys- 
tem, it  was  intended  that  they  should  have 
everything  to  do  with  it  so  they  did  not 
transgress  the  bounds  prescribed.  And  it 
may  be  argued  with  some  plausibility  that 
our  system  contemplates  a  consideration  by 
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the  Jury  of  the  punishment  to  be  inflicted 
under  the  law,  In  fixing  the  degree  of  the 
offense  of  which  they  find  the  defendant 
guilty.  It  Is  not  our  duty  to  discuss  the  rel- 
ative merits  or  demerits  of  the  two  systems. 
That  question  Is  not  under  discussion.  But 
it  is  our  duty  to  consider  what  our  own  sys- 
tem was  intended  to  effect,  and  whether  a 
failure  to  carry  out  its  general  design  in  any 
particular  is  prejudicial  to  any  substantial 
right  of  the  accused  whose  case  is  brought 
before  us.  On  the  trial  of  a  criminal  case  in 
the  federal  court,  counsel  for  defense  is  not 
permitted  to  tell  the  Jury  what  penalty  will 
be  imposed  If  they  render  a  verdict  of  guilty. 
In  our  courts  a  considerable  portion  of  the 
argument  of  counsel  for  the  defendant  is 
frequently  devoted  to  discussing  the  severity 
of  the  punishment,  as  contrasted  with  the 
trivial  nature  of  the  offense.  Under  our  sys- 
tem, whether  by  direct  design  as  to  this 
point,  or  as  necessary  to  effect  another  pur- 
pose, it  Is  contemplated,  at  all  events,  that 
the  jury  should  know  and  say  what  punish- 
ment is  to  be  imposed  for  the  offense  of 
which  they  find  the  accused  guilty.  The 
statute  (section  1136)  requires  them  to  fix 
by  their  verdict  the  punishment  to  be  in- 
flicted, within  the  periods  or  amount  pre- 
scribed by  law.  It  will  not  do  to  say  that, 
the  fact  of  two  former  convictions  being  as- 
certained and  found  by  the  jury,  it  is  in- 
evitable that  punishment  by  confinement  in 
the  penitentiary  for  life  should  follow,  and 
therefore  that  the  court  is  authorized  to  so 
adjudge.  If  a  defendant  is  found  guilty  of 
murder,  it  is  inevitable  that  be  should  be 
hung  or  confined  In  the  penitentiary  for  life; 
but  no  commonwealth's  attorney  would  be 
hardy  enough  to  come  to  this  court  expect- 
ing to  affirm  a  judgment  of  confinement  for 
life  upon  a  verdict  running,  "We,  the  jury, 
find  the  defendant  guilty  of  murder  as  char- 
ged In  this  indictment"  And  yet  that  pun- 
ishment would  be  as  inevitable  from  that 
verdict  as  it  is  in  this.  Nor  is  there  anything 
Incompatible  or  conflicting  in  the  two  stat- 
utes,—sections  1130  and  1136.  By  the  one 
it  is  mandatory  that,  if  convicted  a  third 
time  of  felony,  the  accused  shall  be  confined 
in  the  penitentiary  during  his  life.  By  the 
other  section  it  is  equally  mandatory  that 
the  jury  shall  fix  the  punishment,— just  as 
mandatory  that  the  jury  shall  fix  the  pun- 
ishment of  murder  at  confinement  in  the 
penitentiary  for  life,  at  the  lowest  This  is 
In  strict  accord  with  the  theory  under  which 
the  Increase  of  punishment  inflicted  upon 
habitual  criminals  Is  reconciled  to  the  consti- 
tution. That  theory  is,  as  we  have  said,  that 
a  higher  grade  of  offense  is  created  by  the 
statute.  The  accused  is  not  sent  to  the  peni- 
tentiary for  life  for  committing  grand  lar- 
ceny, but  for  the  offense  of  grand  larceny 
after  having  been  twice  convicted  of  felony, 
the  punishment  whereof  is  confinement  in  the 
penitentiary.  And  so  the  proper  procedure, 
in  order  to  inflict  this  seemingly  oppressive 


punishment  is  that  the  Jury  should  find  that 
the  accused  is  guilty  of  grand  larceny;  that 
she  has  twice  theretofore  been  convicted  of 
a  felony,  the  punishment  whereof  la  confine- 
ment In  the  penitentiary;  and  that  the  jury 
fixes  her  punishment  at  confinement  in  the 
penitentiary  for  life.  The  contrary  view  Is 
bound  to  work  hardship  and  oppression.  A 
Jury,  in  a  criminal  case,  like  this,  is  not  pre- 
sumed to  know  any  law  as  to  that  case,  ex- 
cept that  which  they  are  told  by  the  court; 
for  the  court  is  required  to  give  to  the  jury, 
in  its  instructions,  all  the  law  of  the  case. 
They  are  properly  Instructed  as  to  the  law 
of  grand  larceny.  They  are  also  required  to 
find  certain  facts.  As  a  matter  of  course,  it 
is  their  duty  to  find  those  facts  accurately; 
but  they  are  not  told  the  effect  of  their  find- 
ing, nor  can  they,  under  such  circumstances, 
be  expected  to  realize  the  Importance  of  it 
Under  the  instructions  as  to  grand  larceny, 
they  find  the  accused  guilty,  and  fix  her  pun- 
ishment at  a  year's  confinement  in  the  peni- 
tentiary,—one  would  think,  an  ample  punish- 
ment for  stealing  $32,  under  the  circumstan- 
ces as  they  appear  in  this  case.  But  they 
find,  in  addition,— without  dreaming,  so  far 
as  this  record  shows,  of  the  effect  of  that 
finding,— a  fact  upon  which,  according  to  the 
commonwealth's  contention,  the  court  in- 
evitably sentences  the  accused  to  confine- 
ment In  the  penitentiary  for  life.  It  may  be 
urged  that  for  securing  unprejudiced  action 
by  the  jury  in  their  finding  of  such  facts,  it 
is  better  that  they  should  not  know  the  ef- 
fect of  their  finding.  But  our  system  re- 
quires them  to  know  it  The  case  of  Cheno- 
with  v.  Com.  (Ky.)  12  S.  W.  585,  is  not  in- 
compatible with  this  view,  for  there  the 
Jury  were  evidently  instructed  as  to  the  ef- 
fect of  finding  the  existence  of  former  con- 
victions. Their  verdict  showed  it  By  an 
error  in  computation,  the  jury  fixed  the  pun- 
ishment at  more  than  this  court  thought  it 
should  have  been.  The  trial  court  rendered 
Judgment  in  accordance  with  the  verdict 
and  this  court  reversed  the  case,  with  direc- 
tions to  render  what  was  considered  the 
proper  sentence.  Nor  is  there  any  conflict 
whatever  with  this  doctrine  in  the  recent 
case  of  Herndon  v.  Com.  (decided  by  Judge 
Hobson)  48  S.  W.  089.  There  the  Jury  were 
Instructed  that  if  they  found  the  defendant 
guilty,  and  also  found  that  he  had  been 
twice  previously  convicted,  as  required  by 
the  statute,  they  should  fix  his  punishment 
at  confinement  In  the  penitentiary  for  life. 
Their  verdict  found  him  guilty  as  charged, 
and  fixed  his  punishment  at  confinement  in 
the  penitentiary  for  life.  It  was  accordingly 
held  that  a  substantial  compliance  with  the 
requirements  of  the  statute  as  to  finding  the 
fact  of  former  convictions  had  been  had,  be- 
cause, under  the  Instructions,  the  jury  could 
not  have  fixed  his  punishment  as  they  did. 
except  by  finding  the  fact  of  the  former  con- 
victions. For  the  reasons  given,  the  judg- 
ment is  reversed,  with  directions  to  render 
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sentence  on  the  verdict,  fixing  the  punish- 
ment at  one  year's  confinement  In  the  peni- 
tentiary. 

HILBERT  t.  COMMONWEALTH,  i 

(Court  of  Appeals  of  Kentucky.  June  17, 1889.) 

HOMICIDE— PROOF   OP   DYING  DECLARATION 
BY  WIFE  OF  DECEASED— FORMER  JEOP- 
ARDY—DISCHARGE  OF  JURY. 

1.  The  wife  of  deceased  ia  a  competent  wit- 
ness for  the  commonwealth  to  prove  the  dying 
declaration  of  her  husband. 

2.  Where  the  sheriff,  after  the  jury  were 
placed  in  his  charge  at  night  to  be  kept  together 
until  next  day,  permitted  a  sick  juror  to  go 
to  his  home,  and  the  court  on  the  next  day  dis- 
charged the  panel  because  the  attendance  of  the 
sick  juror  could  not  be  secured, — accused  being 
unwilling  to  fill  the  panel,— there  was  no  ground 
for  a  nlea  of  former  jeopardy  on  a  subsequent 
trial. 

Appeal  from  circuit  court,  Jefferson  county, 
criminal  division. 

"Not  to  be  officially  reported." 

John  Hilbert,  Jr.,  was  convicted  of  man- 
slaughter under  an  Indictment  for  murder, 
and  he  appeals.  Affirmed. 

A.  A.  Raggan,  for  appellant  W.  S.  Tay- 
lor, for  the  Commonwealth. 

HOBSON,  J.  Hilbert  was  convicted  of 
voluntary  manslaughter  in  the  Jefferson  cir- 
cuit court,  on  an  indictment  charging  him 
and  Henry  Seabalt  with  the  murder  of  John 
Brecker.  His  punishment  was  fixed  at  three 
years  in  the  penitentiary.  The  instructions 
fairly  submitted  the  law  of  the  case,  and  there 
Is  no  serious  complaint  made  of  their  correct- 
ness, except  that  those  relating  to  Seabalt 
should  not  have  been  given,  and  that  as  to 
him  the  case  should  not  have  been  submitted 
to  the  jury.  But  there  was  no  error  in  this 
regard.  The  proof  showed:  That  appellant 
and  Henry  Seabalt  gave  a  dance,  on  the  night 
of  the  homicide,  at  Schllch's  saloon,  near  the 
almshouse.  That  Brecker  was  there,  drunk 
and  disorderly,  and  inclined  to  fuss  with  ap- 
pellant. Seabalt  tried  to  get  him  home,  and 
he  agreed  to  go  If  Seabalt  would  treat  This 
Seabalt  did  twice,  but  he  then  refused  to  go, 
and  was  noisy.  Seabalt  told  him  to  be  quiet, 
but  he  continued  noisy,  and  perhaps  cursed 
Hilbert  Thereupon  Seabalt  said  to  him, 
'When  I  say  keep  quiet  I  mean  it"  and 
struck  him  with  a  beer  glass.  According  to 
the  testimony  for  the  commonwealth,  as 
Brecker  dodged  or  staggered  from  the  blow 
•truck  by  Seabalt  appellant  ran  up,  striking 
him  with  one  hand,  and  immediately  stabbing 
him  in  the  abdomen  with  the  other.  Brecker 
sank  down  from  the  blow,  and  died  a  few 
days  later.  The  evidence  for  appellant  was 
to  the  effect  that  Brecker  had  threatened  his 
life,  and  was  attacking  him  at  the  time  of 
the  cutting.  These  questions  were  aptly  sub- 
mitted to  the  Jury  by  the  court's  Instructions, 

*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
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and  the  testimony  amply  sustains  toelr  find- 
ing. There  was  no  error  in  the  admission  of 
the  testimony. 

The  court  admitted  proof  by  the  wife  of  the 
deceased  as  to  a  dying  declaration  made  to 
her  by  htm,  but  afterwards,  on  reflection,  ex- 
cluded it  This  was,  in  any  view  of  the  law, 
not  prejudicial  to  the  substantial  rights  of  ap- 
pellant as  the  facts  were  so  fully  shown  by 
the  testimony  of  a  large  number  of  eyewit- 
nesses. The  reason  for  the  exclusion  of  the 
testimony  seems  to  have  been  that  the  wife 
cannot  by  section  606  of  the  Civil  Code  of 
Practice,  testify  as  to  any  communication 
with  her  husband.  Section  151  of  the  Crim- 
inal Code  of  Practice  adopts  the  provisions  of 
the  Civil  Code  as  to  securing  the  attendance 
of  witnesses,  but  section  606  of  the  Civil 
Code  is  not  adopted  as  part  of  the  Criminal 
Code.  Com.  v.  Minor,  89  Ky.  660,  13  S.  W. 
5.  On  the  contrary,  the  latter  contains,  in 
section  223,  Independent  provisions  on  this 
subject.  On  grounds  of  public  policy,  the 
wife  cannot  testify  against  the  husband  as  to 
what  came  to  her  from  him  confidentially  or 
by  reason  of  the  marriage  relation,  but  this 
rule  does  not  apply  to  a  dying  communication 
made  by  the  husband  to  the  wife  on  a  trial 
of  the  one  who  killed  him.  The  declaration 
of  deceased  made  in  extremis  In  such  cases 
Is  the  thing  to  be  proved,  and  this  proof  may 
be  made  by  any  competent  witness  who  heard 
the  statement  The  wife  may  testify  for  the 
state,  in  cases  of  this  character,  as  to  any 
other  fact  known  to  her.  The  tendency  now 
is  to  admit  all  testimony  obtainable,  and  leave 
its  credibility  to  the  jury,  and  no  reason  ap- 
pears for  making  dying  declarations  an  excep- 
tion to  the  rule.  We  think  the  evidence  was 
competent  and  there  was  no  error  In  its  ad- 
mission. Its  subsequent  exclusion  by  the 
court  was  favorable  to  appellant  and  he  has 
no  cause  of  complaint  In  this  regard. 

There  was  a  plea  of  former  Jeopardy,  which 
the  court  properly  disregarded.  The  trial  of 
the  case  was  begun  In  October,  1897;  and, 
after  some  of  the  evidence  was  heard,  the 
Jury  were  placed  In  charge  of  the  sheriff,  to 
be  kept  together  until  the  next  morning. 
During  the  night  one  of  the  jury  was  taken 
sick,  and,  being  in  a  dangerous  condition,  was 
sent  home  by  the  sheriff,  on  the  advice  of  a 
physician.  The  court  then,  after  hearing  tes- 
timony, discharged  the  other  11  jurors,  and 
continued  the  case;  being  satisfied  that  It 
would  not  be  practicable  to  continue  the  trial 
in  a  reasonable  time.  The  evidence  In  the 
record  before  us  abundantly  sustains  this  con- 
clusion of  the  court  Under  the  circumstan- 
ces, the  course  he  followed  was  all  that  could 
be  done;  appellant  being  unwilling  to  fill 
the  panel  and  go  on  with  the  trial.  Cooley, 
Const.  Iilm.  side  page  327.  The  act  of  the 
sheriff  In  letting  the  sick  juror  separate  from 
the  others  did  not  discharge  the  Jury.  The 
trial  might  have  proceeded,  If  the  attendance 
of  the  juror  could  have  been  secured;  and, 
when  it  could  not  be  secured,  the  court  prop- 
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erly  discharged  the  panel.  On  the  whole,  we 
see  no  error  In  the  record,  and  the  judgment 
Is  therefore  affirmed. 


PENNINGTON  v.  COMMONWEALTH  i 
(Court  of  Appeals  of  Kentucky.  June  17, 1889.) 

HOMICIDE— KILLING  OF  OFFICER  MAKING  AR- 
REST— EVIDENCE  AS  TO  OTHER  OFFENSES. 

1.  Where  an  officer  and  his  posse  broke  open 
the  door  of  a  house  at  night,  and,  with  guns 
presented,  attempted  to  arrest  accused,  where- 
upon shots  were  fired,  resulting  in  the  killing  of 
one  of  the  posse,  the  court  should  have  instruct- 
ed the  jury  that  it  was  the  duty  of  the  attacking 
party  to  make  known  their  intention,  and  to  use 
no  .more  force  than  was  necessary  to  make  the 
arrest. 

2.  It  was  error  to  compel  accused  to  testify 
on  cross-examination  as  to  his  conviction  of 
various  misdemeanors,  and  to  give  the  details 
of  his  escape  from  jail  some  months  before  the 
killing  charged,  and  how,  after  his  escape  by 
force,  he  had  by  force  taken  a* gun  from  the 
possession  of  another. 

Appeal  from  circuit  court,  Leslie  county. 
"Not  to  be  officially  reported." 
Henry  Pennington  was  convicted  of  mur- 
der, and  he  appeals.  Reversed. 

T.  G.  Lewis,  Rader  &  Hanford,  and  Tins- 
ley  &  Faulkner,  for  appellant  W.  S.  Taylor, 
for  the  Commonwealth. 

HAZELRIGG,  C.  J.  The  appellant  was  In- 
dicted and  convicted  of  the  murder  of  Henty 
Coots  in  Leslie  county,  and  from  the  verdict 
and  the  judgment  sentencing  him  to  the  peni- 
tentiary for  life  has  appealed  to  this  court. 

It  appears  that  the  accused  had  been  con- 
fined in  the  Leslie  county  jail  some  months 
prior  to  the  homicide  on  a  felony  charge,— 
obtaining  a  gun  under  false  pretenses,  It  ap- 
pears,—and  had  escaped  Jail.  No  warrant  is- 
sued for  his  rearrest,  so  far  as  appears  from 
any  competent  evidence;  but  a  deputy  con- 
stable and  the  deceased,  with  others,  appear 
to  have  undertaken  his  rearrest,  and  had  been 
looking  for  the  accused  in  the  neighborhood 
where  he  had  been  living  for  several  weeks 
before  the  night  of  the  killing.  On  the  night 
of  the  killing,  accused  was  at  the  house  of 
two  women,  which  he  seems  to  have  frequent- 
ed, and  was  unaware  of  the  proximity  of  the 
officer  or  his  posse,  as  he  was  sitting  by  the 
fireside  with  a  child  In  his  lap,  but  with  his 
gun  in  easy  reach.  Suddenly  Turner,  Coots, 
and  some  four  others  charged  upon  tne  house, 
guns  and  pistols  in  hand,  and  broke  open  the 
door,  without  warning  or  notice,  and  with 
their  guns  presented.  Two  shots  were  fired 
almost  simultaneously,  and  Coots  fell  mortally 
wounded.  One  of  the  shots  was  fired  by  ac- 
cused, and  the  other  by  some  one  of  the  at- 
tacking party.  The  accused  escaped,  but  was 
shortly  afterwards  arrested  in  Perry  county. 
Turner  had  been  an  officer  only  a  short  while, 
having  been  appointed  deputy  constable  by 
an  order  of  the  county  court,  as  is  now  per- 

*  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
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mitted  by  the  statute;  but  there  is  no  evi- 
dence conducing  to  show  that  the  accused 
knew  he  was  such  a  deputy.  He  did  know, 
however,  that  Turner  and  Coots  had  been 
looking  for  him,  and  it  is  probable  he  knew 
that  the  attack  was  made  by  them  or  others 
for  the  purpose  of  accomplishing  his  arrest. 
The  question  of  such  knowledge  on  his  part 
was  substantially  submitted  to  the  jury  In 
the  instructions,  although  in  an  involved  and 
Indirect  way.  But,  if  we  assume  that  be  had 
such  knowledge,  still  there  Is  no  instruction 
whatever  limiting  the  force,  or  defining  the 
manner  in  which  the  arrest  might  lawfully 
be  made.  The  court  Instructed  the  jury  that 
the  officer  and  his  force  might  break  the  door 
and  use  all  necessary  force  to  make  the  ax- 
rest,  but  there  was  no  Instruction  that  the 
attacking  party  were  to  give  notice  of  their 
Intention  in  making  this  sudden  assault  on 
the  house,  or  that  they  were  to  use  no  more 
force  than  was  necessary  to  make  the  arrest. 
In  view  of  the  manner  of  this  attempted  ar- 
rest, made  In  the  nighttime,  and  without 
warning  or  notice,  this  limitation  of  the  force 
to  be  used  should  have  been  defined  in  the 
instructions. 

On  the  trial  the  following  extract  of  the 
cross-examination  of  appellant  is  taken  from 
the  bill  of  evidence,  to  all  of  which  evidence 
appellant  objected:  "Q.  Were  you  indicted 
for  anything  since  then?  A.  Yes,  sir.  Q. 
What  was  it?  A.  I  was  charged  with  kill- 
ing a  hog.  Q.  Were  you  convicted  on  that 
charge?  A.  Yes,  sir.  Q.  Well,  go  on.  Were 
you  Indicted  for  anything  else?  A.  I  was  in- 
dicted here  for  taking  a  gun  under  false  pre- 
tenses. Q.  Were  you  indicted  for  anything 
in  any  other  county?  A.  I  was  Indicted  once 
at  Salyersville,  Ky.,  for  carrying  concealed  a 
pistol.  I  was  tried  and  fined.  Q.  Were  you 
ever  convicted  and  sent  to  the  penitentiary 
in  any  other  state?  A.  No,  sir."  Then  fol- 
low a  number  of  questions  as  to  whether  the 
accused  had  ever  been  Indicted  In  the  counties 
of  Knott,  Pike,  Martin,  Breathitt,  Perry,  and 
Bell;  the  witness  answering  in  the  negative 
to  each  question.  Our  statute  provides  (sec- 
tion 597,  Civ.  Code  Prac.)  that  a  witness  may 
not  be  impeached  by  "evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown 
by  the  examination  of  a  witness  or  record  of 
a  judgment,  that  he  has  been  convicted  of 
felony."  It  follows  that  the  evidence  quoted 
was  incompetent,  and  from  its  nature  it  was 
presumably  prejudicial.  Such  have  been  the 
repeated  rulings  of  this  and  other  courts. 
Baker  v.  Com.  (Ky.)  60  S.  W.  54;  Martin  v. 
Com.,  93  Ky.  193, 19  S.  W.  580;  Leslie  v.  Com. 
(Ky.)  42  S.  W.  1095;  Saylor  v.  Com.  (Ky.)  30 
S.  W.  390.  See,  also,  2  Roberson's  Cr.  Law 
&  Proc.  Ky.  970;  Commander  v.  State,  60 
Ala.  1;  Plnckord  v.  State,  13  Tex.  App.  478. 
The  witness  was  also  compelled  to  give,  over 
his  objections,  the  minute  details  of  how  he 
escaped  from  the  jail  of  the  county  some 
months  before  the  killing,  and  how,  after  his 
escape  by  force,  he  had  by  force  taken  a  gun 
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from  the  possession  of  the  wife  of  one  Wilson 
Baker,  in  Perry  county.  There  is  other  ob- 
jectionable evidence  of  the  same  character, 
but  the  foregoing  will  serve  to  prevent  ita 
introduction  on  any  future  trial.  For  the 
reasons  given,  the  judgment  is  reversed,  with 
directions  to  award  the  accused  a  new  trial, 
and  for  proceedings  consistent  with  this  opin- 
ion. 


BRISTOW  v.  BRISTOW.* 

(Court  of  Appeals  of  Kentucky.  June  15,  1890.) 

DIVORCE  AND  ALIMONY- VACATION  OF  JUDG- 
MENT— RBA80NABLBNBSS  OF  ALLOWANCE. 

1.  A  judgment  of  divorce  cannot  be  annulled, 
except  upon  a  petition,  verified  by  the  parties  in 
person,  requesting  it,  as  provided  by  Civ.  Code 

2.  Though  the  husband's  estate  consists  of 
only  a  small  tract  of  land,  which  is  incumbered, 
and  which  yields  little  or  no  returns,  yet,  as  he 
receives  a  salary  of  $125  per  month,  an  allow- 
ance of  $25  per  month  for  the  support  of  the  wife 
and  her  infant  daughter  is  not  excessive. 

3.  It  is  always  In  the  power  of  the  chancellor, 
if  the  conditions  change,  to  change  the  amount 
of  alimony  to  conform  to  the  necessities  of  the 


Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Emily  B.  Brlstow  against  Frank 
L.  Brlstow  for  divorce  and  alimony.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

B.  F.  Orazlani,  T.  F.  Boughner,  and  J.  W. 
Rodman,  for  appellant  Courtland  Chenault 
and  H.  D.  Gregory,  for  appellee. 

BURNAM,  J.  On  the  22d  day  of  Septem- 
ber, 1806,  appellee  filed  her  petition  seeking 
a  divorce  from  appellant  upon  the  ground  of 
cruelty  and  settled  aversion,  and  asking  the 
custody  of  her  child,  and  for  alimony  and 
counsel  fees,  which  was  resisted  by  appellant. 
With  consent  of  appellant,  appellee  with- 
drew her  original  petition  from  the  record, 
and  filed  an  amended  petition  In  lieu  thereof 
on  November  28,  1808,  in  which  she  sought 
the  same  relief  prayed  for  in  her  original 
petition,  on  the  ground  of  abandonment  of 
her  by  appellant  for  more  than  one  year  be- 
fore the  institution  of  the  action.  Appellee 
entered  his  appearance  to  this  amended  peti- 
tion, and  filed  no  answer  thereto.  Subse- 
quently, on  November  20,  1808,  the  chancel- 
lor entered  a  judgment  for  divorce,*  and  di- 
rected that  appellant  should  pay  the  cost  of 
the  suit,  $100  counsel  fees,  and  $25  per  month 
alimony  for  the  support  of  appellee  and  her 
Infant  daughter,  the  custody  of  whom  was 
awarded  to  her.  On  the  17th  day  of  Decem- 
ber thereafter,  the  defendant  filed  grounds 
and  motion  for  a  new  trial,  and  asked  the 

i  Reported  by  Edward  W.  Hines,  Esq.,  of 
the  Frankfort  bar,  and  formerly  state  reporter. 


court  to  vacate  the  judgment  of  divorce  and 
alimony,  and  filed  in  support  thereof  his  affi- 
davit in  which  he  says  that  it  was  agreed 
between  appellee  and  himself  that  she  was 
to  withdraw  her  original  petition  for  divorce, 
and  be  was  to  withdraw  his  answer,  and 
that  plaintiff  should  file  her  supplemental  pe- 
tition changing  the  ground  of  divorce  to 
abandonment,  and  that  the  proof  should  be 
taken  establishing  this  ground  of  divorce, 
and  he  further  agreed  to  make  no  defense 
thereto,  to  pay  the  costs,  attorney's  fees, 
and  alimony  provided  by  the  judgment,  under 
an  agreement  that  he  was  to  have  the  privi- 
lege of  seeing  his  infant  daughter  on  Monday, 
Wednesday,  and  Saturday  afternoons  of  each 
week,  and  on  Saturday  afternoon,  at  2  o'clock, 
he  was  to  have  the  privilege  of  taking  her 
out  riding  or  walking,  as  he  might  desire, 
returning  her  on  the  afternoon  of  the  same 
day,  and  that  this  was  the  chief  considera- 
tion for  his  agreement  Be  charges  that  ap- 
pellee had  violated  her  agreement  and  re- 
fused to  permit  him  to  see  the  child  on  the 
days  mentioned.  This  motion  was  heard  by 
the  chancellor  on  November  30th,  and  over- 
ruled, from  which  judgment  this  appeal  is 
prosecuted. 

Under  the  statute  this  court  has  no  revisory 
power  over  a  judgment  for  divorce.  Section 
426  of  the  Civil  Code  of  Practice  provides 
that  "a  judgment  of  divorce  from  the  bond 
of  matrimony  may  be  annulled  by  the  court 
which  rendered  it  upon  petition  verified  by 
the  parties  in  person  so  requesting  it";  and 
this  is  the  only  method  provided  by  law  for 
the  vacation  of  such  judgments.  But  in  de- 
termining whether  alimony  has  been  properly 
allowed,  it  will  consider  the  testimony  in  the 
case.  The  testimony  here  shows  that  appel- 
lant has  but  little  property;  that  it  consists 
.of  a  tract  of  15  acres  of  land  In  Jessamine 
county,  which  cost  $2,500,  and  which  is  cov- 
ered by  a  mortgage  of  $1,700,  and  which 
yields  little  or  no  returns;  but  that  he  Is  a 
music  teacher  by  profession,  and  enjoys  a 
salary  of  $125  per  month.  The  judgment 
fixing  the  alimony  in  this  case  was  confessed- 
ly agreed  to  by  appellant,  and  it  does  not 
appear  to  us  to  be  excessive,  so  long  as  ap- 
pellant continues  to  receive  the  salary  of 
$125  per  month.  It  Is  always  In  the  power 
of  the  chancellor,  If  the  conditions  change, 
to  change  the  amount  of  alimony  to  conform 
to  the  necessities  of  the  case,  and  It  is  there- 
fore unnecessary  for  us  to  make  any  orders 
in  this  direction.  It  appears  from  the  testi- 
mony In  the  case  that  the  claim  of  the  ap- 
pellant that  he  is  deprived  of  the  pleasure 
of  enjoying  the  society  of  his  infant  daughter 
Is  wholly  unsupported  by  the  proof.  For 
reasons  Indicated,  the  judgment  overruling 
the  motion  to  set  aside  the  judgment  allow- 
ing alimony  Is  affirmed. 
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HEYKER  v.  HERBST,  President 

same  v.  Mclaughlin. 

(Court  of  Appeals  of  Kentucky.  June  15,  1890.) 

.  "Not  to  be  officially  reported." 
Petition  for  rehearing.  Denied. 
For  former  report,  Bee  50  S.  W.  859. 

BURNAM,  J.  It  is  insisted  by  appellee  In 
his  petition  for  rehearing  (50  S.  W.  859)  In 
this  case  that  he  was  elected  to  fill  the  office 
of  clerk  of  the  board  of  education  for  four 
years  from  January,  1896,  and  that  there  was, 
therefore,  no  vacancy  in  the  office  in  January, 
1898.  While  this  suggestion  was  made  in  the 
original  brief,  it  was  not  seriously  insisted 
upon,  and,  in  our  opinion,  Is  wholly  unsupport- 
ed by  the  agreed  facts  filed  in  the  case,  which 
show  that  appellee  was  elected  clerk  of  the 
school  board  for  the  city  of  Covington  for  one 
year  in  January,  1893,  and  that  in  the  Decem- 
ber following  he  was  again  elected  to  this  of- 
fice for  the  term  of  four  years,  which  term 
did  not  expire  until  December,  1898.  It  Is 
true  that  in  April,  1896,  by  action  of  the 
board,  the  term  of  the  office  of  clerk  was 
changed  from  four  to  two  years,  and  it  was 
expressly  provided  that  this  rule  should  apply 
to  appellee,  and  that  his  term  should  begin 
January  1,  1896;  and  both  under  his  original 
election  and  under  the  change  made  in  April, 
1896,  It  was  provided  that  his  term  should  ex- 
pire on  the  1st  day  of  January,  1899.  It 
seems  to  us  that  these  facts  are  conclusive  of 
appellee's  contention  on  this  point 


GARDNER  v.  PADUCAH  BLDQ.  TRUST 
CO. 

(Court  of  Appeals  of  Kentucky.  June  15,  1899.) 

"Not  to  be  officially  reported." 
Petition  for  rehearing.  Granted. 
For  former  report  see  50  S.  W.  52. 

HAZELRIGG,  0.  J.  In  a  number  of  cases 
recently  decided,  the  principles  controlling 
the  operation  of  building  and  loan  associa- 
tions were  fully  reviewed,  and  substantially 
the  same  conclusion  reached  in  them  as  was 
in  all  the  older  cases.  When  the  present 
case  was  considered,  it  was  found  that  coun- 
sel had  fully  and  ably  argued  again  the  whole 
question  involved  in  the  operation  of  such 
associations.  Having  so  recently  considered 
the  questions  involved,  we  merely  referred  to 
one  of  the  cases  we  supposed  to  be  conclu- 
sive of  the  general  principles,  but  we  affirmed 
the  case  on  the  ground  that  it  did  not  fully 
or  clearly  appear  from  the  pleadings  that  any 
usury  had  In  fact  been  paid  by  the  borrower. 
We  could  not  believe  this  would  be  mislead- 
ing, or  could  confuse  the  association  in  the 
management  of  its  business.  However,  coun- 
sel for  appellant  has,  by  petition  for  rehear- 
ing, attempted  to  make  It  clear,  by  a  calcula- 
tion, that  usury  is  embraced  in  the  judgment 
we  affirmed;  and  counsel  for  the  association 


has,  in  his  response,  conceded.  In  express 
terms,  that  such  usury  Is  so  embraced.  There 
Is  nothing  left  save  to  withdraw  the  former 
opinion,  and  grant  a  rehearing,  which  Is  now 
done.  The  judgment  below  is  reversed,  with 
directions  to  enter  judgment  for  the  plaintiff 
below  for  the  amount  sued  for,  less  the  sum 
of  $57.92,  being  the  amount  of  the  usury  con- 
fessed by  the  appellee. 


LOUISVILLE  RT.  CO.  v.  BLAYDES.i 
(Court  of  Appeals  of  Kentucky.  June  15, 1899.) 

STREET  RAILROADS— INJURY  TO  WHEELMAN— 
CONTRIBUTORY  NEGLIGENCE. 

1.  One  who  was  unaccustomed  to  riding  a  bi- 
cycle was  not  guilty  of  contributory  negligence  in 
riding  in  a  public  street,  so  as  to  preclude  her 
from  recovering  for  an  injury  resulting  from  a 
collision  with  a  street  car,  where  she  lost  con- 
trol of  the  wheel,  and  ran  into  the  street  in 
which  the  car  was  moving. 

2.  It  was  the  duty  of  the  motorman  to  use  the 
highest  degree  of  care  to  avoid  injury  to  a  wheel- 
man in  a  public  street 

Appeal  from  circuit  court,  Jefferson  county; 
law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  Grace  Blaydes  against  the  Louis- 
ville Railway  Company  to  recover  damages 
for  personal  Injuries.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Fairleigh,  Straus  &  Eagles,  for  appellant 
L.  C.  Willis  and  Carroll  &  Carroll,  for  ap- 
pellee. 

HAZELRIGG,  C.  J.  Appellee  Instituted 
this  action  for  damages  for  personal  injury. 
The  defense  was  a  denial  and  contributory 
negligence.  A  trial  resulted  in  a  verdict  and 
judgment  for  appellee  for  $2,500;  hence  this 
appeal. 

The  reasons  assigned  for  a  new  trial,  and 
relied  on  here  for  a  reversal,  are  error  in  re- 
fusing a  peremptory  instruction  to  find  for 
appellant  and  that  the  verdict  Is  flagrantly 
against  the  evidence.  The  evidence  for  ap- 
pellee shows  that  she  was  on  Rubel  avenue. 
In  the  city  of  Louisville,  trying  to  ride  a 
wheel,  and,  being  unaccustomed  to  riding, 
and  by  reason  of  a  grade  in  the  street  she 
lost  control  of  the  wheel,  and  ran  Into  Broad- 
way street  and,  in  trying  to  turn,  the  wheels 
of  her  vehicle  were  caught  In  the  track  of 
appellant  between  the  rails  and  rocks.  While 
in  this  condition,  and  without  warning  of  any 
kind,  a  car  of  appellant  ran  over  and  serious- 
ly injured  her.  It  is  insisted  that  appellee  is 
shown  by  her  own  testimony  to  have  been 
guilty  of  such  contributory  negligence  as  pre- 
cludes a  recovery,  and  that  the  court  should 
have  given  a  peremptory  instruction.  It  can- 
not however,  be  held  as  a  matter  of  law  that 
appellee  was  so  guilty  In  being  on  the  street 
of  Louisville  trying  to  ride  a  wheeL  But  U 
It  may  be  said  she  was  guilty  of  negligence 
on  this  occasion,  it  was  still  the  duty  of  the 

i  Reported  by  Edward  W.  Hlnes,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 
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appellant  to  keep  a  lookout  for  persons  on 
the  track,  and  to  avoid  Injury  to  them.  The 
proof  conduces  to  snow  that  the  motorman 
could  have  seen  appellee  In  ample  time,  after 
she  was  caught  on  the  track,  to  have  avoided 
the  Injury.  At  least  there  was  sufficient 
proof  to  that  effect  to  go  to  the  jury.  As  the 
place  of  Injury  was  a  public  street,  it  was  the 
duty  of  the  operator  to  use  the  highest  de- 
gree of  care  in  avoiding  injury.  If  her  testi- 
mony as  to  how  the  accident  occurred  be  true, 
the  appellant  is  liable.  For  the  defense  the 
testimony  of  the  motorman  showed  he  saw 
appeUee  for  half  a  square  before  the  car 
came  to  where  she  was  Injured,  but  he  con- 
tradicted her  entirely  as  to  how  the  injury 
occurred.  Other  witnesses  corroborated  the 
motorman  to  some  extent,  but  we  are  not 
prepared  to  say  that  the  verdict  of  the  Jury 
is  flagrantly  against  the  evidence.  We  do  not 
feel  authorised  to  disturb  the  verdict.  Judg- 
ment affirmed. 


CLIFT  v.  WILLIAMS  et  al.i 
(Court  of  Appeals  of  Kentucky.    June  17, 
1899.) 

LIMITATION   OP  ACTIONS — OPERATION  OF 
PAYMENT  TO  EXTEND  PERIOD 
OF  LIMITATION.  ■ 

Payments  made  on  a  note  secured  by  a 
mortgage  operate  to  extend  the  period  of  limita- 
tion, not  only  as  to  the  debtor,  but  as  to  a  sub- 
sequent purchaser  of  the  mortgaged  land,  and  as 
to  the  wife  of  the  mortgagor,  who  united  in  the 
mortgage,  relinquishing  her  dower. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.  Denied. 
For  former  report,  see  49  &  W.  328. 

John  P.  McCartney  and  E.  L.  Worthington, 
for  appellant  Clift  Joseph  EL  Power  and  B. 
P.  Humphrey,  for  Glover  &  Durrett  Joseph 
H.  Power  and  Edward  W.  Hlnes,  for  appel- 
lees. 

WHITE,  J.  It  is  insisted  on  petition  for 
rehearing  that  the  opinion  herein  is  in  con- 
flict with  the  opinion  of  this  court  in  Tate  v. 
Hawkins,  81  Ky.  577,  and  Kendall  v.  Clarke, 
90  Ky.  178, 13  S.  W.  683.  We  do  not  so  deem 
It.  In  the  Tate-Hawkins  Case;  the  facts 
show  that  Hawkins  sold  by  deed  the  land 
in  1864,  and  the  vendor's  lien  then  had  some 
14  years  to  run.  The  action  was  brought  in 
1861,  more  than  15  years  afterwards.  The 
payments  made  on  the  note  by  Hawkins  In 
1873  and  1878  could  only  operate  to  elongate 
the  statute  of  limitations  as  to  the  note,  and 
bind  Hawkins.  When  these  payments  were 
made  by  Hawkins,  he  had  long  since  ceased 
to  have  power  to  bind  the  land  for  anything. 
The  land  was  sold  by  Hawkins  to  Basket  in 
1864,  and  was  subject  to  the  vendor's  lien 
as  it  then  existed,  i.  e.  for  14  years,  or  the 
length  of  time  to  complete  the  bar,  and  no 
subsequent  act  of  Hawkins  after  he  parted 
with  title  could  change  this  time  as  to  the 

i  Reported  by  Edward  W.  Hines,  Esq.,  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


land,  however  long  be  might  protract  the 
time  as  to  the  debt  itself.  As  long  as  Haw- 
kins owned  the  land,  he  might  have  extend- 
ed the  lien  by  extending  the  note,  but  when 
he  ceased  to  own  the  land  his  power  to  fur- 
ther bind  it  ceased.  The  purchaser  took  it 
with  all  its  then  burdens,  but  they  could  not 
be  increased.  Applying  that  rule  to  this 
case,  it  is  manifest  the  opinion  rendered  here- 
in is  the  law.  The  decedent,  Williams,  bad 
by  payments  elongated  the  statute  as  to  his 
debt  and  as  to  bis  land.  When  a  part  was 
sold  to  the  son,  W.  Y.  Williams,  in  1888,  the 
note  and  lien  were  by  payments,  on  foot,  and 
the  time  necessary  to  elapse  to  bar  by  limita- 
tion extended  far  beyond  the  filing  of  the  pe- 
tition ,by  Clift.  There  is  nothing  in  the  rec- 
ord showing  the  date  of  the  deed  by  J.  W. 
Williams  for  the  5  acres,  afterwards  acquired 
by  W.  Y.  Williams,  and  we  are  unable  to  say 
whether  It  would  come  within  the  same  rule 
as  the  87  acres  or  not,  as  to  limitation.  How- 
ever, that  could  be  subjected,  If  at  all,  only 
after  the  residue  bad  failed  to  satisfy  appel- 
lant's (Clift's)  mortgage.  Payments  made 
by  decedent,  Williams,  after  the  sale  to  his 
son,  could  not  affect  the  part  sold  to  the  son, 
but  that  has  no  application  here. 

It  Is  also  Insisted  that,  as  to  the  widow, 
Lucy  B.  Williams,  and  her  right  of  dower,  the 
mortgage  of  Clift  is  barred  by  limitation,  and 
that  no  payments  by  her  husband  can  operate 
to  extend  the  mortgage  as  to  her  right  of 
dower.  In  this  contention  counsel  must  con- 
clude that  the  wife,  Lucy  B.  Williams,  in 
signing  the  mortgage  releasing  and  waiving 
her  right  of  dower  and  homestead,  became 
the  surety  of  her  husband.  This  has  never 
been  held  to  be  the  effect  of  such  release  and 
waiver.  The  wife  could  not  become  the 
surety  of  her  husband,  and,  if  she  could,  the 
bar  as  to  a  surety  is  seven  years.  While  the 
right  of  dower  existed  at  common  law,  in 
this  state  it  is  governed  by  statute.  The 
right  to  a  homestead  is  the  creature  of  the 
statute.  The  statute  relating  to  dower  pro- 
vides (section  2132)  that  the  widow  shall  have 
dower  in  lands  owned  by  her  husband,  "un- 
less the  right  to  such  dower  or  Interest  shall 
have  been  barred,  forfeited  or  relinquished"; 
and  (section  2135)  that  "the  wife  shall  not 
be  endowed  of  land  sold,  but  not  conveyed 
by  the  husband  before  marriage,  nor  of  land 
sold  in  good  faith,  after  marriage,  to  satisfy 
a  lien  or  incumbrance  created  before  mar- 
riage, or  created  by  deed  in  which  the  joined, 
or  to  satisfy  a  lien  for  the  purchase  money" 
(italics  ours).  St.  1894,  H  2132,  2135.  It  is 
clear  that  the  wife,  having  signed  and  ac- 
knowledged the  mortgage  and  released  and 
waived  her  dower  and  homestead  right,  can- 
not claim  dower  In  such  lands  by  reason  of 
the  statute  above,  as  well  as  by  reason  of 
the  fact  that  the  mortgage  itself  is  not  barred 
by  limitation.  The  widow's  claim  can  only 
come  through  her  husband,  and  her  right 
dates  from  his  death,  and  in  no  case,  where- 
she  signs  the  mortgage,  can  she  be  in  a  bet- 


Digitized  by 


Google 


822 


51  SOUTH  WESTERN  BEPOBTEB. 


(Mo. 


ter  position  than  a  purchaser  with  construc- 
tive notice.  In  the  case  of  Cook  v.  Trust  Co. 
(decided  June  10,  1899)  51  S.  W.  600,  we  held 
that  a  purchaser  took  the  land  with  its  bur- 
den at  that  date,  and  any  payment  on  the 
debt  made  before  the  date  of  the  purchase 
would  operate  to  extend  the  statute  of  limi- 
tation as  to  the  purchaser  the  same  as  to  the 
original  mortgage.   Petition  overruled. 


McREYNOLDS  et  al.  v.  GRUBB. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Jane  6,  1899.) 

DEED  —  EXECUTION  -  DELIVERY — PLEADING-— 
DEFECTIVE  CONVEYANCE  BY  WIFE 
— REFORMATION. 

1.  A  petition  averring  that  grantors  made  a 
warranty  deed  which  wag  recorded,  and  that 
thereafter  the  grantee  conveyed  a  part  of  the 
land  therein  described,  sufficiently  avers  a  de- 
livery of  the  deed. 

2.  From  the  execution  and  record  of  a  deed  de- 
livery is  presumed. 

3.  Where  land  intended  to  be  conveyed  by  a 
husband  and  wife  was  not  her  separate  prop- 
erty, and  she  could  only  convey  her  interest  in 
the  manner  prescribed  by  statute,  a  deed  de- 
fectively executed  by  her,  or  which  does  not  de- 
scribe the  land,  cannot  be  corrected  by  a  pro- 
ceedings in  equity,  though  she  received  and  re- 
tains the  consideration  therefor;  she  having 
been  incompetent  to  contract  in  relation  to  a 
conveyance  of  the  land  when  the  deed  was  exe- 
cuted. 

Appeal  from  circuit  court,  Jasper  county; 
E.  C.  Crow,  Judge. 

Suit  by  America  McReynolds  and  others 
against  Rhoda  C.  Orubb.  Judgment  and  de- 
cree in  favor  of  plaintiffs,  and  defendant  ap- 
peals. Reversed. 

Harrison  &  Harrison,  for  appellant  Mc- 
Reynolds &  Halliburton,  for  respondents. 

BURGESS,  J.  This  suit  was  instituted  In 
the  circuit  court  of  Jasper  county  by  plaintiffs 
against  the  defendant  for  the  purpose  of  hav- 
ing corrected  a  deed  executed  by  defendant 
and  her  husband,  Joel  Grubb,  in  his  lifetime, 
to  Jacob  Grubb,  by  which  they  attempted  to 
convey  to  him  a  certain  tract  of  land  in  said 
county,  to  wit,  26%  acres,  a  part  of  the  N.  B. 
Yi  of  the  S.  E.  V*  of  section  9,  in  township  27, 
and  the  N.  W.  %  of  the  S.  E.  %  of  section  17, 
in  township  27  of  range  13,  except  three- 
fourths  of  an  acre  in  the  southwest  corner; 
but  by  the  mistake  of  the  scrivener,  as  alleg- 
ed, who  wrote  the  deed,  the  land  in  section  17 
was  described  as  the  N.  E.  %  of  the  S.  E.  %, 
when  it  should  have  been  described  as  the  N. 
W.  %  of  the  S.  E.  Y*  of  said  section  17,  town- 
ship and  range,  except  three-fourths  of  an 
acre  in  the  southwest  corner  of  said  40-acre 
tract  The  deed  was  executed  on  the  9th  day 
of  March,  1877.  Joel  Grubb  died  in  October, 
1889.  Plaintiffs  claim  title  under  Jacob 
Grubb.  The  trial  resulted  in  a  judgment  and 
decree  in  favor  of  plaintiffs,  correcting  the  mis- 
take in  the  deed.  After  unsuccessful  motions 
for  new  trial  and  in  arrest  defendant  appeals. 


Joel  Grubb  was  married  three  times.  By  his 
first  wife  he  had  five  children,  viz.  America 
McReynolds,  Sarah  A  Montague,  John  Grubb. 
and  V.  H.  Grubb,  and  one  by  his  last  wife,  the 
defendant  all  of  whom  were  living  in  March, 
1877.  At  that  time  he  was  the  owner  in  fee 
of  the  N.  W.  %  of  the  S.  W.  %  of  section  10, 
township  27,  range  31,  except  2%  acres  there- 
of. This  was  the  homestead.  He  also  owned 
26%  acres,  a  part  of  the  N.  W.  %  of  the  S.  E. 
%  of  section  9,  in  township  27  of  range  31. 
Joel  Grubb  and  the  defendant  were  the  owners 
of,  and  had  the  legal  title  to,  the  N.  W.  Y* 
of  the  S.  E.  %  of  section  17,  township  27  of 
range  31,  except  three-fourths  of  an  acre  in  the 
southwest  corner  thereof,  as  tenants  in  com- 
mon; Joel  Grubb  owning  three-fourths  thereof, 
and  the  defendant  one-fourth.  In  March, 
1877,  Joel  Grubb  made  an  arrangement  with 
defendant  by  which  it  was  agreed  that  they 
would  deed  all  the  land  he  owned  and  the  land 
he  and  she  owned  to  Jacob  Grubb,  and  that 
said  Jacob  Grubb  should  immediately  deed  to 
the  defendant  for  her  and  her  child  the  home 
place,  to  wit:  N.  W.  %  of  the  S.  W.  %  of 
said  section  10,  and  it  was  further  agreed  that 
Jacob  Grubb  was  to  hold  the  title  to  the  X.  W. 
%  of  the  S.  E.  %  of  section  17,  and  26  acres 
in  section  9,  township  27,  range  31,  until  the 
death  of  said  Joel  Grubb,  when  these  tracts 
were  to  be  divided  between  the  five  children  of 
Joel  Grubb's  first  wife;  and,  for  the  purpose 
of  binding  Jacob  Grubb  to  make  said  convey- 
ances, Jacob  Grubb  executed  his  note  to  Joel 
Grubb  for  $500,  with  the  agreement  and  un- 
derstanding that  with  the  making  of  said  con- 
veyances to  his  brothers  and  sisters  said  note 
was  to  be  given  up  and  canceled,  the  only 
consideration  therefor  being  to  bind  Jacob 
Grubb  to  make  the  conveyances.  In- the  deed 
from  Joel  Grubb  and  his  wife  to  Jacob  Grubb. 
made  in  pursuance  of  this  arrangement  there 
was  a  mistake  in  the  description  of  the  land 
in  this:  that  where  they  attempted  to  convey 
the  N.  W.  %  of  the  S.  E.  %  of  section  17,  ex- 
cept three-fourths  of  an  acre  In  the  southwest 
corner  of  said  quarter,  it  was  described  as  the 
N.  E.  %  of  the  S.  E.  a  40  to  which  Joel 
and  Rhoda  C.  Grubb  never  at  any  time  had 
any  title.  Rhoda  C.  Grubb  acquired  her  inter- 
est in  the  40  acres  In  section  17  as  an  heir  at 
law  of  her  father,  Matthew  Payne,  and  Joel 
Grubb  acquired  his  Interest  therein  by  the 
purchase  of  the  Interest  of  other  heirs  in  said 
estate,  and  in  partition  of  said  estate  this  land 
was  set  off  to  them  with  other  land,  which 
made  them  respectively  own,  the  defendant 
one-fourth,  and  Joel  Grubb  three-fourths,  of 
said  80.  After  the  death  of  Joel  Grubb,  in 
October,  1889,  the  five  children  of  the  first 
wife  of  Joel  Grubb  went  to  his  residence, 
where  the  defendant  lived,  and  there  talked 
over  the  property  of  the  estate  and  the  man- 
ner of  dividing  the  same.  At  that  time  John 
Grubb  had  a  chattel  mortgage  on  all  the  per- 
sonal property  of  Joel  Grubb.  There  was  also 
a  note  for  $100,  signed  by  the  defendant  in 
favor  of  Joel  Grubb.  These  five  heirs  and  the 
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defendant  at  that  time  mutually  agreed  that 
John  Grubb  should  deliver  up  and  cancel  his 
chattel  mortgage,  and  the  defendant  should 
have  all  the  personal  property  belonging  to 
the  estate  of  Joel  Grubb,  and  retain  the  home 
place,  37%  acres,  tor  herself  and  minor  child; 
that  Jacob  Grubb's  note  for  $500  should  be  de- 
livered to  him  and  defendant,  and  Bhoda  0. 
Grubb's  note  for  $100  should  be  delivered  to 
her,  all  of  which  was  done  at  that  time;  that 
the  N.  W.  %  of  the  S.  E.  %  of  section  17,  town- 
ship 27,  range  31,  should  be  deeded  to  America 
McBeynolds,  Sarah  A.  Montague,  and  V.  H. 
Grubb;  that  26  acres  In  section  0  should  go  to 
John  Grubb  and  Jacob  Grubb;  and  Immediate- 
ly thereafter,  on  October  21, 1889,  Jacob  Grubb 
made  a  deed  to  America  McBeynolds  and 
Sarah  A.  Montague  and  V.  H.  Grubb,  convey- 
-  lng  the  N.  W.  %  of  the  S.  E.  %  of  section 
17,  township  27,  range  31.  On  the  same  day 
America  McBeynolds  and  Sarah  A.  Montague 
bought  of  V.  H.  Grubb  his  interest  In  said 
40,  and  received  a  deed  therefor,  and  after- 
wards, by  agreement,  divided  said  land  be- 
tween themselves,  each  taking  20  acres,  and 
made  deeds  March  14,  1891,  in  accordance 
therewith.  All  these  deeds  conveyed  said  land 
by  the  correct  description.  America  McBeyn- 
olds and  Sarah  A.  Montague  immediately 
took  possession  of  their  respective  parts  of  this 
40  acres,  and  commenced  improving  the  same, 
and  put  thereon  lasting  and  valuable  improve- 
ments at  a  considerable  expense,  with  the  full 
knowledge  of  the  defendant,  Bhoda  C.  Grubb. 
Matters  ran  along  in  that  shape  until  the  fall 
or  winter  of  1896,  when  the  defendant  com- 
menced making  some  claims  to  this  40  acres 
of  land,  and  this  suit  was  commenced  to  cor- 
rect said  deed.  At  the  close  of  the  evidence, 
the  court,  at  the  request  of  plaintiffs,  found 
the  facts  to  be  as  follows:  "(1)  That  defend- 
ant, Bhoda  Grubb,  owned  an  interest  In  the 
tract  of  land  In  controversy  as  her  separate 
property;  (2)  that  it  was  in  the  intention  of 
Joel  Grubb  and  Bhoda  Grubb  to  convey  the 
N.  W.  %  of  the  S.  E.  %,  except  three-fourths  of 
an  acre  in  the  southwest  corner,  Instead  of 
the  N.  E.  %  of  the  S.  E.  except  as  described 
in  the  deed;  (3)  that  defendant,  Bhoda  Grubb, 
after  the  death  of  Joel  Grubb,  ratified  the  deed, 
as  intended  to  have  been  made  by  the  said  Joel 
Grubb,  by  her  acts  and  transactions  with  the 
children  of  Joel  Grubb  by  his  first  wife,  and  Is 
bound  by  such  ratification."  At  the  request 
of  defendant,  the  court  found  the  facts  to  be 
as  follows:  "(1)  That,  at  the  time  the  deed  In 
controversy  was  made,  Joel  Grubb  and  Bhoda 
C.  Grubb  (this  defendant)  were  husband  and 
wife;  that  Joel  Grubb  died  in  October,  1889." 
And  refused  to  find:  "(2)  That  Joel  Grubb  and 
Bhoda  C.  Grubb  were  the  owners  of  the  W. 
%  of  the  S.  E.  %  by  judgment  in  partition. 
(3)  That  the  80  acres  was  partitioned  by  parol 
between  Bhoda  C.  Grubb  and  Joel  Grubb;  that 
afterwards  Joel  Grubb  traded  the  south  40 
(his  share)  with  John  Warden  for  the  N.  E. 
%  of  the  S.  E  %,  and  had  Warden  deed  it 
direct  to  Jacob  Grubb,  and  also  made  Jacob 


Grubb  a  deed  for  the  N.  E.  %  of  the  S.  E 
including  20  acres  of  other  land,  said  Jacob 
Grubb  paying  him  the  difference  in  value  in 
the  two  40  acres  of  land;  and  that  there  Is  no 
evidence  showing  a  mistake  made  by  the  par- 
ties to  the  deed.  (4)  That  this  40  acres  was 
not  her  separate  estate,  and  there  was  no 
agreement  made  with  her  to  convey  this  40 
acres  of  land,  nor  any  interest  she  had  in  it 
whatsoever.  (5)  That  said  deed  was  a  gratui- 
tous grant,  and  was  never  delivered  to,  nor  ac- 
cepted by,  said  Jacob  Grubb,  under  whom 
plaintiffs  claim.  (6)  That  the  land  claimed 
was  not  her  separate  property,  under  Bev.  St. 
1879,  |  3296,  which  was  the  law  governing 
the  rights  of  the  parties  In  this  case.  (7)  The 
defendant  occupied  said  N.  W.  %  of  the  S.  E. 
%  until  19  days  after  his  death,  October  2, 
1889,  to  October  21,  1889,  at  which  time  (Oc- 
tober 21,  1889)  plaintiffs  took  possession  of 
said  land  against  the  wish  and  protest  of  the 
defendant.  (8)  The  court  finds  from  the  evi- 
dence that  Bhoda  O.  Grubb  (the  defendant)  was 
one  of  the  daughters  of  Matthew  Payne;  that 
Matthew  Payne  departed  this  life,  Intestate, 
at  some  time  prior  to  1872;  that  the  defendant 
was  one  of  10  heirs  of  said  Payne;  that  this 
defendant  at  that  time  Inherited  her  interest 
In  the  40  acres  In  controversy;  that  by  the 
partition  papers  offered  in  evidence  the  de- 
fendant's said  interest  and  her  husband's  In- 
terest, which  be  had  purchased,  to  wit,  two 
shares  and  two-thirds  of  one  share  in  said  es- 
tate, was  set  off  in  one  tract,  It  being  80  acres, 
the  W.  %  of  the  S.  E.  Y*  of  section  17,  town- 
ship 27,  range  31,  Jasper  county,  Mo.;  and 
said  Interest  of  the  said  Bhoda  C.  Grubb  was 
not  her  separate  estate,  but  was  her  legal  es- 
tate. Inherited  as  aforesaid." 

It  is  first  insisted  by  defendant  that  the 
petition  falls  to  state  a  cause  of  action,  In 
that  It  does  not  aver  that  the  deed  in  ques- 
tion was  delivered  to  Jacob  Grubb,  and  is 
bad  for  the  further  reason  that  it  shows  upon 
Its  face  that  plaintiff  was  a  married  woman 
at  the  time  the  deed  was  made,  in  March, 
1877.  The  petition  alleges  "that  on  the  9th 
day  of  March,  1887,  the  said  Joel  Grubb  and 
his  wife,  the  defendant  herein,  made  a  war- 
ranty deed  which  Is  recorded;  •  *  •  that 
on  the  21st  day  of  October,  1889,  said  Jacob 
Grubb,  the  grantee  therein  named,  conveyed 
a  part  of  the  land  therein  described  to  two 
of  his  sisters  and  one  brother."  So  that  the 
only  reasonable  construction  that  can  be  put 
upon  these  allegations  Is  that  the  deed  was 
delivered  to,  and  accepted  by,  the  grantee 
therein  named.  Moreover,  the  allegation 
that  the  deed  was  executed  and  recorded  was 
equivalent  to  an  allegation  that  It  was  de- 
livered. No  formal  delivery  was  necessary, 
as  the  law  will  presume  a  delivery  under 
such  circumstances.  Kane  v.  McCown,  55 
Mo.  181. 

The  next  question  presented  Is  the  vital 
one  in  this  case,  and  upon  Its  solution  de- 
pends the  result.  Defendant  having  acquired 
her  Interest  in  the  land  which  It  Is  claimed 
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by  plaintiffs  was  Intended  to  be  conveyed  by 
the  deed  In  question  by  Inheritance  after  her 
marriage  with  Joel  Grubb,  which  was  prior 
to  the  adoption  of  section  6864,  Rev.  St.  1868, 
it  was  not  her  separate  property,  and  could 
only  have  been  conveyed  by  her  and  her 
husband  jointly,  and  then  only  by  deed 
signed  and  acknowledged  by  them  as  pro- 
vided by  section  2,  p.  273,  Rev.  St.  1872. 
Therefore,  as  the  deed  does  not  describe  the 
land  Intended  to  be  conveyed,  as  to  Mrs. 
Grubb  it  passed  no  title,  either  legal  or 
equitable.  But  plaintiffs  insist  that,  as  defend- 
ant received  in  consideration  for  the  land 
which  was  Intended  to  be  conveyed  to  Jacob 
Grubb  for  the  benefit  of  Joel  Grubb's  five 
children  by  his  first  wife  a  deed  to  the  home 
place  of  her  and  her  husband,  Joel  Grubb, 
and  still  retains  the  same,  in  equity  and  good 
conscience  the  deed  In  question  should  be 
corrected  so  as  to  conform  to  the  Intent  of 
the  grantors.  As  the  land  intended  to  be 
conveyed  by  defendant  and  her  husband  by 
the  deed  In  question  was  not  her  separate 
property,  and  she  could  only  have  conveyed 
her  interest  therein  In  the  manner  prescribed 
by  statute,  it  seems  to  follow  that  a  deed 
defectively  executed  by  her,  or  which  does 
not  describe  the  land  Intended  to  be  conveyed, 
cannot  be  corrected  by  proceeding  in  a  court 
of  equity.  Such  proceeding  can  only  be 
maintained  against  a  party  competent  to  con- 
tract, and  the  defendant  herein  possessed  no 
such  power  at  the  time  of  the  execution  of 
the  deed.  In  Shroyer  v.  Nickell,  55  Mo.  264, 
Sherwood,  J.,  speaking  for  the  court,  said: 
"The  reformation  of  deeds  and  of  contracts, 
whether  sealed  or  otherwise,  executed  or 
merely  executory.  Is  one  of  the  most  familiar 
doctrines  pertaining  to  equity  jurisprudence. 
But  it  is  to  be  observed  of  this  power  of 
reforming  instruments  that  It  always  has 
for  Its  basis  the  fact  that  the  parties  thereto 
are  capable  of  making  a  valid  contract  This 
capability  cannot  be,  in  general,  affirmed  of 
a  married  woman.  The  only  exception  to 
this  rule  of  incapacity,  so  far,  at  least,  as 
it  concerns  her  individual  rights,  is  where  a 
feme  covert  contracts  with  regard  to  her 
separate  estate;  for,  In  respect  to  that,  she 
is  held  a  feme  sole  by  courts  of  equity.  But, 
beyond  this,  the  original  inability  to  make  a 
binding  contract  still  exists  in  all  Its  ancient 
vigor,  save  where  modified  by  statute.  It 
was  one  of  the  fundamentals  of  common  law 
that  the  contract  of  a  feme  covert  was  ab- 
solutely void,  except  where  she  made  a  con- 
veyance of  her  estate  by  deed  duly  acknowl- 
edged, or  by  some  matter  of  record,  and  this 
could  only  be  done  after  private  examination 
as  to  whether  such  conveyance  was  volunta- 
rily made;  and  our  statutory  mode,  whereby 
the  deed  of  a  married  woman  is  executed 
and  acknowledged,  is  but  substitutionary  of 
the  common-law  method  in  this  regard.  This 
is  the  only  change  that  our  statute  has 
wrought."  Whitely  v.  Stewart,  63  Mo.  360; 
Pearl  t.  Hervey,  70  Mo.  107;  Dameron  v. 


Jameson,  71  Mo.  97;  Rush  v.  Brown,  101  Mo. 
586,  14  S.  W.  736;  Brown  v.  Dressier,  125 
Mo.  589,  29  S.  W.  13.  It  Is  true,  as  argued 
by  plaintiffs,  that  a  void  deed  executed  by 
a  married  woman  with  regard  to  her  land, 
the  title  to  which  she  holds  In  fee,  may  be 
affirmed  by  her  after  she  becomes  discovert, 
but  it  must  be  done  in  writing  and  in  the 
form  prescribed  by  law.  Her  subsequent  as- 
sent to  it,  even  after  coverture,  or  her  parol 
adoption  of  It,  or  expressions  of  willingness 
by  her  to  make  it  valid,  or  a  new  deed,  do 
not  make  It  so.  Stew.  Husb.  ft  Wife,  §  366; 
Adams  v.  Buford,  6  Dana,  406.  To  have  such 
an  effect,  it  must  be  reacknowledged  and  de- 
livered. In  Price  v.  Hart,  29  Mo.  171,  it 
was,  in  effect,  said:  If  such  a  deed  can  be 
adopted  or  set  up  by  a  mere  parol  declara- 
tion, made  by  a  married  woman  after  the 
removal  of  her  disability  of  coverture,  it 
would  seem  to  let  In  all  the  evils  which  the 
statute  was  designed  to  guard  against. 
While  these  observations  and  the  authorities 
cited  are  more  particularly  with  respect  to 
the  defective  acknowledgment  of  deeds  exe- 
cuted by  married  women,  than  the  misde- 
scription of  lands  Intended  to  be  conveyed 
by  them,  the  same  rule  applies  with  equal, 
If  not  greater,  force  to  the  latter  class;  that 
is,  that  a  court  of  equity  has  no  power  to 
correct  the  mistake.  In  Martin  v.  Har gar- 
dine,  46  111.  322,  it  was  said:  "Even  if  the 
certificate  of  acknowledgment  had  been  cor- 
rect in  point  of  form,  the  court  had  power 
to  apply  It  to  any  other  lands  than  those 
described  In  the  deed.  The  difference  be- 
tween correcting  a  deed  as  to  the  husband, 
or,  if  he  is  dead,  as  to  the  heirs,  and  to 
the  wife  or  widow,  is  this:  As  to  the  hus- 
band, the  deed  is  made  in  execution  of  a 
contract  between  the  grantor  and  grantee, 
and  If  it  does  not  properly  express  the  con- 
tract as  really  made,  either  as  to  the  descrip- 
tion of  the  lands  or  otherwise,  it  can  be  cor- 
rected by  a  court  of  chancery  on  the  making 
of  satisfactory  proof.  So,  if  the  contract  is 
executed  on  the  part  of  the  purchaser,  by  the 
payment  or  tender  of  the  purchase  money  In 
compliance  with  Its  terms,  and  the  vendor 
refuses  to  convey,  the  court  will  compel  a 
conveyance.  But  the  wife  Is  Incapable  of 
making  a  contract  which  will  bind  her  as  to 
her  dower.  She  can  relinquish  it  to  the 
grantee  of  her  husband,  but  only  in  the  man- 
ner pointed  ont  by  the  statute.  The  execu- 
tion of  a  deed,  by  signing,  sealing,  and  de- 
livering it,  Is  not  sufficient;  much  less  an 
agreement  to  execute  a  deed  The  deed 
must  not  only  be  signed  and  sealed,  but  It 
must  be  acknowledged  in  a  special  manner, 
before  an  officer  designated  by  the  law,  and 
a  certificate  must  be  placed  by  such  officer 
upon  the  deed,  showing  such  acknowledg- 
ment to  have  been  made  In  the  mode  re- 
quired by  the  statute.  The  character  and 
effect  of  this  transaction  cannot  be  changed 
by  subsequent  proof.  If  the  deed  describes 
the  northeast  quarter,  Instead  of  the  south- 
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east,  as  was  Intended,  and  the  wife  executes 
and  acknowledges  the  deed  before  the  mis- 
take Is  corrected,  all  that  can  be  said  Is  that  she 
has  relinquished  her  dower  In  the  lands  de- 
scribed in  the  deed,  and  in  none  other;  and 
although  she  may  have  agreed  to  relinquish 
it  In  another  tract,  and  may  have  supposed 
she  wag  doing  so,  yet,  if  she  has  not  done 
so,  the  court  has  no  power  of  compelling 
her.  Her  agreement  does  not  bind  her,  and 
the  court  cannot  take  her  relinquishment  of 
dower  in  one  tract,  and  apply  it  to  another, 
In  which  she  never  has  relinquished.  This 
would  make  for  her  a  new  deed."  It  fol- 
lows that  the  court  was  without  authority 
to  make  the  decree  which  it  rendered.  It 
may  be  that  in  an  action  of  ejectment  by 
defendant  for  the  possession  of  the  land 
(which,  if  she  does  not  bring  voluntarily,  she 
may  be  compelled  to  do  under  the  statute, 
or  be  debarred  from  ever  setting  up  or  claim- 
ing title  thereto)  that  by  reason  of  the  fact 
that  she  received  from  her  husband  the 
agreed  consideration  for  her  interest  in  the 
land,  and  having  settled  with  the  Grubb  heirs 
upon  that  theory,  and  then  stood  by  and  saw 
them  making  lasting  and  valuable  improve- 
ments thereon,  that  she  would  be  estopped 
in  ejectment  from  a  recovery.  She  is  cer- 
tainly not,  however,  entitled  to  recover  pos- 
session of  the  land  in  this  suit.  For  these 
considerations,  we  reverse  the  judgment 

GANTT,  P.  J.,  and  SHERWOOD,  J.,  concur. 


BICKETTS  v.  HART  et  at. 
(Sapreme  Court  of  Missouri.    May  30,  1899.) 

APPEAL— RECORD— VENDOR  AND  PURCHASER. 

1.  While  the  record  proper  must  show  the 
filing  of  the  bill  of  exceptions,  the  record  en- 
tries need  not  be  set  out  in  fall  in  the  abstract. 
A  narrative  of  the  several  steps  taken  is  suffi- 
cient 

2.  Failure  of  a  petition  for  damages  for  non- 
performance of  a  land  contract  to  allege  per- 
formance on  plaintiff's  part  is  cured  by  denial  of 
such  performance  in  the  answer. 

In  banc.  Appeal  from  circuit  court  Knox 
county;  B.  R.  McKee,  Judge. 

Action  by  Samuel  L.  Rlcketta  against  H. 
W.  Hart  and  others.  There  was  a  judgment 
for  plaintiff,  and  from  an  order  granting  a 
new  trial  he  appeals.  Reversed. 

O.  D.  Jones,  for  appellant  C.  D.  Stewart 
H.  T.  Botts,  and  L.  F.  Cottey,  for  respond- 
ents. 


PER  CURIAM.  This  cause  was  heard  at 
the  October  term,  1898,  of  this  court  and 
an  opinion,  prepared  by  Judge  WILLIAMS, 
was  concurred  in  by  all  the  members  of  this 
court  as  then  constituted.  A  rehearing  was 
granted,  and  the  cause  has  been  reargued. 

An  amended  abstract  of  the  record  has 
been  filed,  since  the  former  opinion,  to  meet 


the  objection  of  respondent  that  the  abstract 
failed  to  show  the  filing  of  the  bill  of  excep- 
tions. As  amended,  it  shows  that  at  the  June 
term,  1897,  of  the  Knox  circuit  court  plain- 
tiff procured  leave  of  the  court  to  file  a  bill 
of  exceptions  in  vacation  on  or  before  90 
days  after  June  16,  1897;  that  afterwards, 
on  the  19th  day  of  July,  1897,  he  presented 
to  Judge  E.  R.  McKee,  the  judge  of  the  Knox 
circuit  court,  said  bill  of  exceptions,  and  It 
was  duly  signed  by  said  judge,  and  ordered 
filed  and  made  part  of  the  record,  and  was 
filed  and  indorsed  "Filed"  on  July  20,  1897, 
In  the  office  of  the  clerk  of  the  circuit  court 
of  Knox  county.  This  abstract  as  amended, 
obviates  the  objection  which  respondent  urg- 
ed so  strenuously  on  the  first  hearing.  No 
counter  abstract  has  been  filed  by  respond- 
ent and  no  order  requiring  the  clerk  to  cer- 
tify the  record  in  dispute.  It  has  been  uni- 
formly ruled  by  this  court  that  the  record 
proper  must  If  In  term  time,  show  the  fil- 
ing of  the  bill  of  exceptions,  and  if  the  time 
be  extended  in  term  time  the  record  proper 
must  show  it  and  the  minute  of  the  clerk 
in  vacation  must  show  the  filing  within  the 
time  allowed;  that  the  recital  in  the  bill  can- 
not supply  that  defect  as  in  the  very  nature 
of  the  case  the  bill  of  exceptions  is  no  part 
of  the  record  until  signed  and  filed  by  leave 
of  the  court  State  v.  Harris,  121  Mo.  445, 
26  S.  W.  558;  Walser  v.  Wear,  128  Mo.  652, 
31  &  W.  37.  Where  there  is  a  conflict  be- 
tween the  recital  of  the  filing  In  the  bill 
and  the  recital  in  the  record  proper,  the  lat- 
ter must,  and  does,  control.  But  while  the 
record  proper  must  show  the  filing,  it  has 
never  been  ruled,  under  our  statute,  permit- 
ting the  bringing  of  appeals  to  this  court  by 
certificates  and  abstracts,  that  the  record  en- 
tries must  be  set  out  in  full.  A  narrative 
of  the  several  steps  Is  held  sufficient,  as  the 
statute  contains  within  Itself  the  means  of 
protecting  this  court  against  Imposition  by 
false  statements  of  the  record.  McDonald 
v.  Hoover  (Ma  Sup.)  44  S.  W.,  loc.  cit  336; 
Kincald  v.  Griffith,  64  Mo.  App.  673;  Stew- 
art v.  Sparkman,  69  Mo.  App.  456.  As  al- 
ready said,  the  amended  abstract  shows  the 
leave  to  file,  and  the  filing  by  the  clerk  with- 
in the  time  allowed.  Accordingly,  the  mo- 
tion to  dismiss  the  appeal  must  be,  and  Is, 
overruled. 

2.  As  to  the  sufficiency  of  the  pleadings  to 
support  the  verdict,  we  approve  and  adopt 
the  opinion  of  Judge  WILLIAMS  on  that 
branch  of  the  case,  and  his  statement  of  the 
case,  in  the  following  words: 

"This  case  was  certified  to  this  court  by 
the  St  Louis  court  of  appeals.  One  of  the 
judges  of  that  court  dissented  from  the  opin- 
ion of  the  majority,  holding  that  said  opinion 
was  In  conflict  with  prior  decisions  of  said 
court,  and  also  of  this  court.  73  Mo.  App. 
647.  Hence  the  case  comes  here  for  final 
determination,  in  accordance  with  constitu- 
tional requirements  to  that  effect.  The  suffi- 
ciency of  the  petition  is  questioned,  and  It  Is 
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necessary  therefore  to  set  It  out  in  full  In 
this  statement.  It  is  as  follows:  'Plaintiff 
states:  That  on  the  29th  day  of  July,  A.  D. 
1896,  the  defendants,  by  their  bond  for  deed 
herewith  filed,  signed  by  each  of  them  by 
their  initials,  as  in  the  caption  stated,  sealed, 
and  acknowledged,  and  thereby  acknowl- 
edged themselves  to  owe  and  be  Indebted  to 
him  (the  plaintiff)  in  the  sum  of  fourteen 
hundred  dollars,  on  the  sole  condition  that 
the  defendant  H.  W.  Hart,  and  mentioned  in 
the  body  of  the  bond  as  H.  Walter  Hart, 
upon  the  payment  to  him  by  the  plaintiff  of 
the  sum  of  forty-six  hundred  dollars  at  times 
and  on  terms  as  follows,  namely:  Thirteen 
hundred  dollars  to  be  paid  November  1,  1896, 
and  twenty-six  hundred  dollars,  In  the  form 
of  an  Incumbrance  then  on  the  land,  to  be 
assumed  by  plaintiff.— all  Interest  to  be  paid 
up  to  November  1,  1896,  on  said  Incumbrance 
by  defendant  Hart,— should  then  convey  to 
plaintiff,  by  good  and  sufficient  warranty  deed 
In  common  form,  the  following  lands,  name- 
ly: All  of  the  southeast  quarter  of  the  south- 
west quarter  and  the  southwest  quarter  of 
the  southeast  quarter,  and  forty-four  acres 
where  residence  is  located,— all  In  section  10, 
township  60,  range  12  west,  in  Knox  county, 
Missouri,  being  124  acres,  more  or  less.  That 
the  balance  of  the  purchase  money  was  to 
be  due  and  payable  when  deed  was  delivered. 
That  plaintiff,  on  the  faith  of  said  contract 
and  bond  for  a  deed,  made  by  the  defendants 
as  aforesaid,  on  August  13,  1896,  paid  defend- 
ant Hart  the  sum  of  seven  hundred  dollars, 
and  on  November  9.  1896,  the  sum  of  one 
hundred  dollars,  and  on  November  12,  1896, 
the  sum  of  one  hundred  dollars;  making,  In 
all,  the  sum  of  nine  hundred  dollars.  That 
defendant  Hart  has  failed  and  refused,  and 
still  falls  and  refuses,  to  comply  with  his 
part  of  said  contract  and  bond  for  a  deed, 
In  this:  that  he  has  failed  and  refused  to 
execute  and  deliver  to  plaintiff  a  good  and 
sufficient  warranty  deed  in  common  form, 
conveying  the  title  to  said  lands  to  plaintiff, 
subject,  only,  to  an  incumbrance  of  twenty- 
six  hundred  dollars,  as  stipulated  in  said  con- 
tract and  bond  for  a  deed.  That  on  the  12th 
day  of  January,  1897,  the  plaintiff  notified 
the  defendants  that,  since  the  terms  of  the 
contract  remained  unperformed,  the  plaintiff 
elected  to.  and  did,  rescind  the  contract  in 
said  bond  for  a  deed  referred  to,  and  that 
he  redelivered  possession  of  said  premises, 
and  demanded  his  money  back,  and  he  now 
sues  herein  therefor.  Plaintiff  says  that  he 
Is  damaged  by  the  defendants,  by  reason  of 
the  breach  of  the  terms  of  said  contract  and 
bond  for  a  deed.  In  the  sum  of  nine  hundred 
dollars,  paid  to  defendant  Hart  as  aforesaid, 
with  interest  thereon  at  the  rate  of  six  per 
cent,  from  the  date  when  paid.  And  plain- 
tiff says  that,  relying  on  the  contracts  and 
promises  of  the  defendants  in  said  bond  con- 
tained, he  removed  from  the  state  of  Illinois, 
where  he  then  resided,  to  this  state,  to  take 
possession  of  said  lands,  to  pay  for  them 


and  comply  with  the  terms  thereof  on  his 
part,  and  In  so  doing  he  has  been  compelled 
to  pay,  in  cost  and  expenditures,  and  in  labor 
and  trouble  in  so  doing,  the  full  sum,  and 
Is  actually  damaged  in  the  sum,  of  one  hun- 
dred and  fifty  dollars,  and  that  he  was  anil 
Is  compelled,  by  reason  of  the  failure  and 
breach  of  the  conditions  of  said  bond  by  the 
defendants,  to  redeliver  the  possession  of  said 
lands  to  defendant  Hart,  and  to  return  to 
the  state  of  Illinois,  at  an  actual  cost  of 
trouble,  labor,  and  expense,  one  hundred  dol- 
lars, and  that  he  Is  damaged  thereby  In  the 
actual  sum  of  two  hundred  and  fifty  dollars, 
for  which  he  asks  Judgment.  He  therefore 
asks  that  he  have  judgment  on  said  bond  for 
the  penalty  thereof  against  the  defendants 
in  the  sum  of  fourteen  hundred  dollars,  and 
that  his  damages  because  of  the  breaches  of 
the  terms  and  conditions  thereof,  as  afore- 
said, be  assessed  at  the  sum  of  eleven  hun- 
dred and  fifty  dollars,  together  with  the  In- 
terest thereon  and  cost  of  suit.'  The  de- 
fendants filed  separate  answers.  The  execu- 
tion of  the  bond  sued  on  was  admitted,  and 
the  other  averments  of  the  petition  denied. 
The  sureties  pleaded  an  alteration  of  the 
contract  after  the  execution  of  the*  bond  by 
tbem;  but  It  Is  unnecessary  to  notice  that 
further,  as  no  point  is  made  upon  it  in  this 
court.  The  answer  also  contains  these  alle- 
gations: •Defendants  deny  that  defendant 
Hart  failed  and  refused  to  comply  with  his 
part  of  the  contract  and  bond  for  a  deed,  by 
falling  and  refusing  to  execute  and  deliver 
to  plaintiff  a  good  and  sufficient  warranty 
deed  to  said  land  according  to  the  condition 
of  said  bond;  but  they  aver  that  said  Hart 
was  at  all  times  ready  and  willing  to  comply 
with  all  the  conditions  of  said  bond  requisite 
to  be  performed  by  him,  and  that  he  did,  as 
a  matter  of  fact,  tender  to  plaintiff  a  good 
and  sufficient  warranty  deed  to  said  land,  but 
plaintiff  refused  to  accept  the  same,  and  to 
comply  with  the  condition  of  said  bond  to  be 
performed  by  him;  and  defendants  further 
aver  that  on  November  1,  1896,  and  at  all 
times  since  then,  the  said  Hart  has  been  able, 
willing,  and  ready  to  execute  and  deliver  to 
plaintiff  a  good  and  sufficient  warranty  deed 
to  said  land,  according  to  the  conditions  of 
said  bond,  but  that  plaintiff  has  failed  and 
refused  to  comply  with  his  part  of  said  con- 
tract, and  the  conditions  of  said  bond  impos- 
ed upon  him  to  be  performed  by  him,  in  this: 
that  plaintiff  has  failed  and  refused  to  pay 
the  balance  of  the  purchase  money,  as  stipu- 
lated and  required  of  him  to  do  in  said  bond; 
and  defendants  aver  that  said  Hart  has  per- 
formed all  of  the  conditions  required  of  him 
to  be  performed  by  said  bond."  The  reply 
denied  the  affirmative  allegations  in  the  an- 
swers, and  stated  that  plaintiff  learned  for 
the  first  time  on  January  12,  1897.  that  de- 
fendant Hart  could  not  make  him  a  good  ti- 
tle to  the  land,  and  that  he  then  gave  notice 
to  all  of  the  defendants  that  for  said  reason 
he  rescinded  the  sale  and  demanded  the 
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money  he  bad  paid  on  the  contract  and  dam- 
ages. It  la  further  alleged  therein  that  on 
January  28,  1897,  Bart  presented  a  deed  for 
about  116  acres  of  land,  upon  which  there 
was  due  $40  in  taxes  and  an  incumbrance  of 
$5,000,  and  refused  to  submit  the  deed  for 
examination  to  plaintiff's  attorney.  The  case 
was  tried  upon  these  pleadings,  and  the  re- 
sult was  a  verdict  and  judgment  for  plaintiff. 
Defendants  filed  a  motion  for  a  new  trial, 
which  was  sustained  by  the  court,  and  this 
appeal  is  by  the  plaintiff  from  that  order. 
The  ground  stated  In  the  record  for  granting 
the  new  trial  Is  that  the  court  erred  in  admit- 
ting any  evidence  on  the  part  of  plaintiff,  be- 
cause the  petition  falls  to  state  a  cause  of 
action,  In  this:  It  is  alleged  In  the  petition 
that  plaintiff  should  pay  defendant  Hart  $1,- 
300,  on  the  1st  day  of  November,  1896.  and 
on  that  day  assumed  an  incumbrance  of  $2,- 
600  on  the  land  described  in  the  petition,  and 
that  defendant  Hart  should  then  convey  to 
plaintiff  said  land  by  good  and  sufficient  war- 
ranty deed,  etc.  It  Is  then  alleged  that  the 
balance  of  the  purchase  money  was  to  be 
due  and  payable  when  the  deed  was  deliv- 
ered. It  is  not  alleged  In  said  petition  that 
plaintiff  paid,  or  offered  to  pay,  or  tendered, 
said  sum  of  $1,300  on  November  1,  1896,  or 
that  he  ever  paid  it,  or  offered  it.  The  court 
therefore  finds  that  it  erred  in  admitting  any 
testimony  offered  by  plaintiff  under  said  pe- 
tition.' A  full  transcript  of  the  proceedings 
was  not  brought  up  by  the  appellant,  but 
the  case  was  taken  up  by  what  is  called 
the  'short  form,'  under  section  2253,  Rev.  St 
1889.  The  printed  abstract  contains  the 
pleadings  and  Judgment,  and  then  follows  the 
bill  of  exceptions.  It  sets  out  the  motion  for 
a  new  trial,  and  'shows  that  an  exception 
was  duly  saved  by  plaintiff  to  the  action  of 
the  court  in  granting  the  same.  Plaintiff 
asked  and  obtained  leave  to  file  bill  of  excep- 
tions herein  90  days  after  June  16.  1897,  and 
plaintiff  presented  in  turn  his  affidavit  for  an 
appeal  from  the  order  and  Judgment  of  this 
court  setting  aside  the  verdict  in  the  cause, 
and  asked  an  order  granting  an  appeal  to  tbe 
St.  Louis  court  of  appeals,  and  the  appeal 
was  granted.  Plaintiff  In  vacation  presented 
his  bill  of  exceptions  made  and  taken  In  the 
cause,  and  asks  that  It  be  allowed,  signed, 
and  ordered  filed  and  made  a  part  of  the 
record  In  the  cause,  which  was  done  on  the 
19th  of  July,  A.  D.  1897,  and  filed  by  the  clerk 
on  that  day. 

•        •       *         *        «  » 

"2.  The  circuit  court  sustained  the  motion 
for  a  new  trial  upon  the  sole  ground  that  er- 
ror was  committed  in  overruling  the  objection 
made  by  the  defendant  to  the  Introduction  of 
any  evidence,  for  the  reason  that  the  petition 
failed  to  state  a  cause  of  action.  No  other 
ground  for  granting  the  new  trial  has  been 
suggested  here.  The  petition  is  set  out  In 
full  In  the  statement  accompanying  this  opin- 
ion. The  action  is  upon  a  bond  guarantying 
performance  by  defendant  Hart  of  a  contract 


to  convey  certain  lands  to  plaintiff  by  a  good 
and  sufficient  warranty  deed  upon  the  pay- 
ment of  the  purchase  money  by  the  latter. 
The  specific  objection  to  the  petition  is  that 
It  fails  to  allege  performance,  or  an  offer  to 
perform  the  contract,  upon  plaintiff's  part. 
The  answer,  however,  presented  that  issue 
directly  and  plainly.  Defendant  did  not  stand 
content  with  a  denial  of  such  of  the  aver 
ments  of  the  petition  as  they  desired  to  con- 
test, but  alleged  that  Hart  was  at  all  times 
ready  and  willing  to  comply  with  the  condi- 
tions of  the  bond,  and  that  he  tendered  plain- 
tiff a  good  and  sufficient  warranty  deed  to  the 
land,  but  plaintiff  refused  to  accept  the  same, 
and  to  comply  with  the  conditions  to  be  per- 
formed by  him.  They  further  alleged  that 
said  Hart  was  at  the  date  fixed  for  the  con- 
veyance, and  had  ever  since  been,  able,  ready, 
and  willing  to  execute  a  good  and  sufficient 
warranty  deed,  but  that  plaintiff  refused  to 
comply  with  his  part  of  the  agreement,  and 
the  conditions  thereof  to  be  performed  by  him. 
This  tendered  directly  tbe  issue  of  Hart's 
ability  and  willingness  to  carry  out  the  con- 
tract, and  also  the  nonperformance  of  the  con- 
ditions thereof  by  plaintiff,  and  supplied  any 
omission  In  that  regard  in  the  petition.  The 
reply  denied  these  allegations,  and  the  ques- 
tions thus  raised  were  properly  presented  by 
the  pleadings.  This  court,  in  Stivers  v. 
Home,  62  Mo.,  loc.  clt  475,  speaking  through 
Sherwood,  J.,  held:  'Another  objection,  equal- 
ly futile,  Is  that  tbe  petition  is  faulty  in  not 
charging  notice  of  the  fraud,  etc.,  on  Lewis. 
The  petition  was  not  framed  with  the  view 
of  making  him  a  party,  but  an  issue  as  to  no- 
tice was  raised  expressly  by  the  answer  and 
denied  by  the  reply,  and  this  accomplished  all 
that  could  have  been  done  by  an  amendment 
of  the  complaint.'  And  In  Garth  v.  Caldwell, 
72  Mo.  629,  the  same  learned  judge  declared: 
'These  allegations  of  the  answer,  by  putting 
in  issue  that  fact,  which  the  petition  should 
have  alleged,  cure  such  lack  of  allegations. 
*  *  *  Even  at  common  law  it  was  a  rule 
of  pleading  that  an  omission  to  state  a  ma- 
terial fact  either  In  the  declaration  or  special 
plea,  would  be  obviated  If  the  pleading  of  the 
opposite  party  put  that  matter  In  issue.'  In 
Wagner  v.  Railway  Co.,  97  Mo.  512,  10  S.  W. 
486,  the  petition  did  not  show  that  the  hus- 
band of  plaintiff,  for  whose  death  the  suit 
was  brought,  was  a  passenger  on  defendant's 
train,  and  Brace,  J.,  aaid:  'But,  as  defendant 
did  not  see  St  to  raise  the  objection  before  the 
trial,  but  In  Its  answer  tendered  the  Issue 
"that  he  was  not  a  passenger  on  Its  train,  and 
that  It  did  not  owe  him  the  duty  of  a  passen- 
ger," which  Issue  the  plaintiff  accepted  and 
joined,  and  both  parties  went  to  trial  upon  it 
that  objection  was  waived,  and  afforded  no 
ground  for  a  new  trial,  and  cannot  be  con- 
sidered on  writ  of  error.'  The  circuit  court 
improperly  granted  a  new  trial,  and  the  cause 
will  be  remanded  to  the  court  of  appeals,  with 
directions  to  reverse  the  judgment  of  the  cir- 
cuit court  and  remand  the  case  with  lnstruc- 
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tlons  to  proceed  In  accordance  with  this  opin- 
ion." 

GANTT,  C.  X,  and  SHERWOOD,  BUR- 
GESS, ROBINSON,  BRACE,  MARSHALL, 
and  VALLIANT,  JX,  concur. 


SULLIVAN  t.  STATE. 
(Supreme  Court  of  Arkansas.  June  3,  1889.) 
CONFESSIONS. 
The  owner  of  property  stolen,  and  who  is 
really  the  prosecutor,  is  a  person  in  authority, 
within  the  principle  that  a  confession  obtained  by 
an  inducement  held  out  by  such  a  one  is  not  ad- 
missible. 

Appeal  from  circuit  court,  Greene  county; 
Felix  G.  Taylor,  Judge. 

William  Sullivan  was  convicted  of  larceny, 
and  appeals.  Reversed. 

At  the  September  term,  1896,  of  the  Greene 
circuit  court,  the  appellant,  William  Sullivan, 
was  Indicted  for  grand  larceny.  At  the 
spring  term,  1899,  the  cause  came  on  for 
trial.  Appellant,  waiving  formal  arraign- 
ment, entered  his  plea  of  not  guilty,  was 
tried,  convicted,  and  sentenced  to  one  year  In 
the  penitentiary,  and  appealed  to  this  court. 
The  evidence  upon  which  appellant  was  con- 
victed, in  part,  Is  as  follows:  B.  A.  John- 
son, for  the  state:  "Was  acquainted  with  the 
appellant  in  May,  1895.  About  that  time  wit- 
ness had  fourteen  or  fifteen  dollars'  worth  of 
meat  stolen  from  him.  Don't  know  of  my 
own  knowledge  who  took  it  Other  parties 
found  the  meat.  I  identified  it  by  a  wire  that 
it  was  hung  up  by.  This  was  in  Greene 
county,  Arkansas."  O.  M.  Batey,  for  the 
state:  "Was  a  justice  of  the  peace  In  Greene 
county  in  1895.  At  that  time  two  men  named 
Allen  were  tried  before  me  for  the  larceny 
of  some  meat  William  Sullivan  testified  be- 
fore me  that  time.  I  made  no  promise  to  him 
to  get  him  to  make  a  statement  Sullivan 
testified  that  he  and  one  of  the  Allen  boys 
went  to  Col.  Johnson's  smoke  house,  and  pried 
the  hinges  off  the  door,  went  in,  and  carried 
off  a  certain  amount  of  meat;  took  It  off  a 
piece;  met  the  other  Allen  boy  there  with  a 
sack  to  help  them  carry  it  off.  He  said  they 
took  three  (3)  middlings  and  four  (4)  hams. 
I  committed  William  Sullivan  to  jail.  This 
was  some  time  after.  I  made  no  promise  of 
leniency  to  get  him  to  testify.  I  was  using 
him  as  a  witness  against  the  Allen  boys.  I 
did  not  bind  him  over  for  stealing  the  meat 
but  for  stealing  the  clothes."  The  evidence 
of  the  witness  as  to  Sullivan's  testimony  be- 
fore him  was  objected  to  by  appellant  and 
proper  exceptions  saved,  and  was  excluded 
by  the  court,  and  the  jury  told  not  to  consider 
it  at  all.  B.  A.  Johnson,  for  the  defense:  "I 
bad  a  talk  with  Sullivan  about  stealing  the 
meat  before  be  went  on  the  stand  at  Esquire 
Batey's.  He  came  to  my  house  not  a  great 
while  after  the  meat  was  taken,  and  I  got 
after  him,  for  I  suspected  that  he  knew  about 


the  parties.  I  thought  he  was  young,  and  I 
could  get  him  to  tell  about  It  He  told  me 
finally,  after  working  with  him  for  some  time, 
that  he  would  let  me  know  the  next  day. 
He  said  that  he  thought  that  the  meat  could 
be  found.  My  recollection  is  that  he  went 
and  had  a  conversation  with  his  aunt  and  he 
agreed  to  tell  the  story  If  we  would  agree  to 
make  it  easy  with  him.  I  told  him  that  I 
would  make  a  state's  witness  of  him,  to  help 
convict  the  others.  At  the  examining  court 
it  was  my  understanding  that  he  was  not  to  be 
bound  over;  that  if  we  bound  him  over,  the 
whole  thing  was  gone.  I  think  I  told  his 
aunt  to  go  and  see  him,  and  we  would  try  and 
make  it  as  light  on  him  as  possible.  It  was 
our  understanding  that  he  would  not  be  prose- 
cuted if  he  would  testify  against  the  Allen 
boys.  I  was  not  holding  any  office  in  the 
county  at  that  time,  nor  acting  in  any  official 
capacity  whatsoever.  Sullivan  confessed  be- 
ing with  the  Allen  boys  at  the  time  they  stole 
the  meat  I  simply  told  appellant  that  I 
would  do  all  I  could  to  make  a  state's  witness 
of  him  against  the  Allen  boys,  If  he  would 
testify;  that  if  he  would  tell  all  be  knew 
about  it  that  I  would  do  what  I  could  to 
make  him  a  state's  witness;  that  I  would 
use  my  efforts  to  have  that  done."  Defend- 
ant moved  the  court  to  exclude  the  testimony 
of  B.  A.  Johnson  in  regard  to  the  confession 
made  to  him.  Motion  overruled,  and  excep- 
tions saved. 

Crowley  &  Huddleston,  for  appellant  Jeff 
Davis,  Arty.  Gen.,  and  Chas.  Jacobson,  for 
the  State. 

HUGHES,  J.  (after  stating  the  facts).  Aft- 
er much  other  testimony  had  been  given,  the 
court  instructed  the  jury  "that  the  confession 
made  by  the  defendant  to  CoL  B.  A.  Johnson, 
together  with  the  fact  that  the  meat  was 
stolen,  will  justify  yon  in  finding  the  defend- 
ant guilty."  Defendant  excepted.  The  testi- 
mony of  Col.  B.  A.  Johnson  as  to  the  confes- 
sions of  the  defendant  was  not  admissible. 
The  proof  shows  that  they  were  made  by  the 
defendant  in  the  hope  that,  if  he  would  con- 
fess, he  would  be  made  a  state's  witness 
against  others,  and  that  be  would  not  be 
bound  over  or  prosecuted  "If  he  would  testify 
against  the  Allen  boys."  This  was  promised 
him  by  Col.  B.  A.  Johnson  before  he  went  on 
the  stand  as  a  witness.  Col.  Johnson,  at  the 
time  he  Induced  the  defendant  to  make  the 
confessions,  was  not  In  official  position  of  any 
kind;  but  he  was  the  owner  of  the  stolen 
meat,  the  party  Injured,  and  really  the  prose- 
cutor In  the  case,  and  as  such  was  a  person 
in  authority,  within  the  meaning  of  the  law. 
In  WarickshaH'8  Case,  1  Leach,  263,  Eyre, 
C.  B.,  said:  "A  free  and  voluntary  confes- 
sion is  deserving  of  the  highest  credit  be- 
cause it  is  presumed  to  flow  from  the  strong- 
est sense  of  guilt  sad  therefore  it  Is  admitted 
as  proof  of  the  crime  to  which  it  refers; 
bat  a  confession  forced  from  the  mind  by  the 
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flattery  of  hope  or  by  the  torture  of  fear 
comes  In  so  questionable  a  shape,  when  it  is 
to  be  considered  as  the  evidence  of  guilt,  that 
no  credit  ought  to  be  given  to  It,  and  therefore 
it  Is  rejected."  "The  material  Inquiry,  there- 
fore, is  whether  the  confession  has  been  ob- 
tained by  the  influence  of  hope  or  fear  applied 
by  a  third  person  to  the  prisoner's  mind." 
1  Greenl.  Ev.  §  210.  Lord  Campbell  stated 
the  rule  to  be  that  "if  there  be  any  worldly 
advantage  held  out,  or  any  harm  threatened, 
the  confession  must  be  excluded."  Reg.  v. 
Baldry,  16  Jur.  599,  12  Eng.  Law  &  Eq.  590. 
If  the  threat  or  inducement  is  held  out  actu- 
ally or  constructively  by  a  person  in  authority, 
it  cannot  be  received,  however  slight  the 
threat  or  Inducement;  and  the  prosecutor, 
magistrate,  or  constable  Is  such  a  person.  1 
GreenL  Ev.  {  222;  Com.  v.  Sego,  125  Mass. 
210;  Enapp's  Case,  10  Pick.  489;  Charles  v. 
State,  11  Ark.  408;  Corley  v.  State,  CO  Ark. 
80S,  7  S.  W.  255;  Beg.  v.  Moore,  16  Jur.  622, 
12  Eng.  Law  &  Eq.  583.  It  is  true  that,  the 
principle  of  law  that  the  confession  must  be 
voluntary  being  strictly  adhered  to,  the  ques- 
tion whether  It  is  voluntary  must  be  decided 
primarily  by  the  presiding  Judge. 

The  Instruction  given  by  the  court  was 
clearly  erroneous.  It  invaded  the  province 
of  the  Jury,  in  assuming  as  a  fact  that  the 
meat  was  stolen,  and  in  telling  them  to  give 
full  credence  to  the  testimony  of  Johnson,  and 
to  the  confession  of  the  defendant  alleged  to 
have  been  made  to  him,  which  we  have  shown 
was  inadmissible.  It  Is  error  for  the  court, 
in  charging  a  jury,  to  assume  facts  to  have 
been  proven,  when  they  are  disputed,  or  to 
charge  the  jury  upon  the  weight  of  evidence. 
This  Is  elementary.  The  constitution  forbids 
It  For  the  errors  indicated,  let  the  judgment 
be  reversed,  and  the  cause  remanded  for  a 
new  trial 

BUNN,  O.  J.,  and  BATTLE,  J.,  did  not  par- 
ticipate. 


STATE  v.  WELBORN. 
{Supreme  Court  of  Arkansas.    June  3,  1899.) 

INDICTMENTS — SUBSTITUTION. 

An  indictment  charging  defendant  with  vio- 
lating the  law  in  regard  to  the  comfort  of  rail- 
way passengers,  by  failing  and  refusing  to  keep 
open  a  separate  waiting  room  for  the  African 
race,  and  one  charging  him  with  violating  said 
law,  by  neglecting  to  assign  certain  passengers 
of  the  African  race  to  the  room  provided  and 
used  for  said  race,  and  permitting  said  passen- 
gers to  occupy  the  room  provided  for  the  white 
race,  charge  different  offenses,  and  the  prose- 
cuting attorney  cannot  substitute  one  for  the 
other. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty, Eastern  district;  Frederick  D.  Fulkerson, 
Judge. 

The  state  moved  to  substitute  one  indict- 
ment against  C.  M.  Welborn  for  another.  Mo- 
tion denied,  and  the  state  appeals.  Affirmed. 


This  appeal  is  taken  from  an  order  of  the 
circuit  court  of  Lawrence  county  overruling  a 
motion  of  the  state  to  substitute  one  indict- 
ment for  another.  The  appellee  was  indicted 
first  on  the  10th  day  of  March,  1898,  by  the 
grand  jury  of  Lawrence  county,  charged  with 
violating  the  law  in  regard  to  the  comfort  of 
railway  passengers,  by  unlawfully  and  will- 
fully failing  and  refusing  to  keep  open  a  sep- 
arate waiting  room  for  the  African  race,  and 
the  said  crime  was  charged  to  have  been 
committed  on  the  1st  day  of  February,  1898. 
At  the  March  term  of  said  court,  1899,  on  the 
10th  day  of  March,  the  grand  Jury  of  said 
county  returned  an  additional  Indictment 
against  the  same  appellee,  charging  him  with 
violating  the  law  In  regard  to  the  comfort  of 
railway  passengers,  by  neglecting  to  assign 
certain  passengers  of  the  African  race  to  the 
room  provided  and  used  for  said  race,  and  per- 
mitting the  said  passengers  to  occupy  the 
room  provided  for  ttie  white  race,  and  the  sec- 
ond count  in  the  same  indictment  charged  him 
with  failing  to  eject  said  persons  of  the  Af- 
rican race  from  such  room.  The  latter  in- 
dictment the  state,  through  the  prosecuting  at- 
torney, on  the  17th  day  of  March,  asked  to 
substitute  for  the  former  Indictment  by  mo- 
tion to  quash  indictment  No.  29,  and  proceed 
on  indictment  No.  116.  This  motion  was  by 
the  court  overruled.  Section  2099,  Sand.  & 
H.  Dig.,  reads  as  follows:  "If  there  shall  be, 
at  any  time,  pending  against  the  same  defend- 
ant, two  Indictments  for  the  same  offense,  or 
two  indictments  for  the  same  matter,  although 
charged  as  different  offenses,  the  Indictment 
first  found  shall  be  deemed  to  be  suspended 
by  such  Indictment,  and  shall  be  quashed." 
This  section  has  received  the  construction  of 
this  court  in  a  former  case,  as  follows: 
"Where  two  indictments  against  the  same  de- 
fendant are  so  diverse  as  to  preclude  the  same 
evidence  from  sustaining  both,  and  where 
each  sets  out  an  offense  differing  In  all  its  ele- 
ments from  that  In  the  other,  they  are  not 
for  the  same  offense,  within  the  meaning  of 
this  section."  State  v.  Hall,  50  Ark.  28,  6  S. 
W.  20.  The  two  indictments  must,  therefore, 
be  for  the  same  offense;  and  what  constitutes 
the  same  offense,  or  the  test  for  determining 
whether  they  are  the  same  offense,  is  there 
laid  down  and  defined  to  be  the  same  evidence 
sustaining  both,  and,  further,  that  out  of  the 
same  facts  a  series  of  charges  shall  not  be 
preferred.  Omitting  the  formal  parts,  and 
giving  the  charging  parts  of  the  indictments 
side  by  side,  the  indictments  are  as  follows: 
The  first  charges  that  the  said  agent  did  then 
and  there  unlawfully  and  willfully  fall  and 
refuse  to  keep  open  a  separate  waiting  room 
for  the  African  race,  as  provided  by  law. 
The  second  charges  that,  certain  persons  of 
the  African  race  occupying  the  waiting  rooms 
set  aside  and  provided  for  the  white  race,  the 
said  O.  M.  Welborn  did  then  and  there  will- 
fully neglect  to  assign  said  passengers  and 
persons  of  the  African  race  to  the  rooms  pro- 
vided and  used  for  the  African  race,  to  which 
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said  passengers  and  persons  belonged;  and 
the  second  count  charges  that  he  did  then  and 
there  unlawfully  neglect  to  eject  said  persons 
of  the  African  race  from  said  room  so  pro- 
vided for  the  white  race.  The  sections  of  the 
statute  under  which  these  indictments  were 
found  are  as  follows:  Section  2  of  the  act 
approved  February  23,  1891,  entitled  "An  act 
to  promote  the  comfort  of  passengers  on  rail- 
way trains  and  for  other  purposes,"  which  pro- 
vides: "That  the  officers  of  such  passenger 
trains  and  the  agents  at  such  depots  shall 
have  power  and  are  hereby  required  to  assign 
each  passenger  or  person  to  the  coach  or  com- 
partment or  room  used  for  the  race  to  which 
such  passenger  or  person  belongs.  »  •  • 
Any  officer  of  any  railroad  company  assigning 
a  passenger  or  person  to  a  coach  or  compart- 
ment or  room  other  than  the  one  set  aside  for 
the  race  to  which  said  passenger  or  person  be- 
longs, shall  be  liable  to  a  fine  of  twenty-five 
dollars.  •  *  *  Should  any  passenger  or 
any  other  person  not  a  passenger  for  the  pur- 
pose of  occupying  or  waiting  In  such  sitting  or 
waiting  room  not  assigned  to  his  or  her  race, 
enter  said  room,  said  agent  shall  have  the 
power  and  It  is  hereby  made  his  duty  to  eject 
such  person  from  such  room.  ••  •  •"  Sec- 
tion 8  of  this  act  provides:  "*  *  •  Any 
agent  at  such  depot  who  shall  refuse  or  neg- 
lect to  carry  out  the  provisions  of  this  act, 
shall,  on  conviction,  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  fifty  dollars 
for  each  offense.  *  •  •"  Acts  1881,  pp. 
16,  17.  The  act  approved  April  1,  1893, 
amends  only  section  1  of  the  foregoing  act, 
and  leaves  sections  2  and  3  unmodified.  Acts 
1893,  p.  200. 

Jeff  Davis,  Atty.  Gen.,  and  Chas.  Jacobson, 
for  the  State.  J.  E.  Williams  and  Dodge  & 
Johnson,  for  appellee. 

HUGHES,  J.  (after  stating  the  facts).  If 
the  first  Indictment  charges  any  violation  of 
the  statute  by  the  agent  of  the  railroad  com- 
pany, the  second  one  charges  a  different  and 
distinct  offense.  The  prosecuting  attorney 
might  have  dismissed  the  first  Indictment  and 
the  grand  jury  might  have  thereupon  found 
the  second,  and  thus  saved  the  case  from  the 
operation  of  the  statute  of  limitations.  But 
we  do  not  think  he  could  substitute  one  for 
the  other.  The  judgment  of  the  circuit  court 
is  affirmed. 

BUNN,  C.  J.,  and  BATTLE,  J.,  not  par- 
ticipating. 


BANKS  et  al.  v.  DIRECTORS  OF  ST.  FRAN- 
CIS LEVEE  DIST. 

(Supreme  Court  of  Arkansas.  June  3,  1899.) 
LEVEE  TAXES— SALE  FOR  NONPAYMENT. 
In  case  of  sale  of  land  for  nonpayment  of 
levee  district  taxes  assessed  under  Act  Feb.  15, 
1898,  creating  the  district,  and  amendatory  acts, 
it  is  error,  where  there  was  no  irregularity  in 


the  sale,  to  allow  redemption  thereafter,  the 
provision  of  the  act  for  redemption  being  repeal- 
ed by  the  amendatory  acts,  without  other  pro- 
vision therefor;  the  act  providing  that  the  en- 
forcement of  the  taxes  shall  be  in  the  chancery 
courts  proceeding  according  to  the  usual  coarse 
of  chancery  courts,  and  the  decree  which  con- 
demned the  lands  for  sale  permitting  sale  only  op 
to  the  day  of  sale. 

Appeal  from  circuit  .court,  Crittenden  coun- 
ty; Felix  G.  Taylor,  Judge. 

Lera  Banks  and  others,  to  whom  lands  were 
Bold  for  taxes  assessed  for  the  St.  Francis 
levee  district,  moved  to  have  deeds  made  to 
them.  Motion  denied,  and  they  appeal.  Re- 
versed. 

Norton  &  Prewett,  for  appellants.  R.  C 
Brown  and  Thomas  M.  Scruggs,  for  appellee. 

BUNN,  0.  J.  This  is  a  motion  in  the  chan- 
cery court  of  Crittenden  county,  to  compel  the 
commissioner  of  said  court  to  make  deeds 
in  pursurance  of  sale  made  by  him,  under  the 
decretal  order  of  said  court,  to  the  petition- 
ers, as  purchasers  at  said  sale.  The  motion 
was  overruled,  and  the  movers  appealed  to 
this  court. 

On  November  28,  1895,  said  court  decreed 
the  sale  of  the  lands  In  controversy  for  the 
nonpayment  of  the  levee-district  taxes  as- 
sessed against  them,  under  the  provisions  of 
the  act  entitled  "An  act  creating  the  St.  Fran- 
cis levee  district,"  approved  February  15, 
1893,  and  the  amendatory  act  approved 
March  21,  1898,  and  a  further  amendatory 
act  approved  April  2,  1895,  and  appointed 
J.  1l  Holloway  as  commissioner  to  sell  the 
same,  and  the  sale  was  made  accordingly 
by  him,  and  the  appellants  became  the  pur- 
chasers, on  the  21st  and  22d  of  July,  1896. 
the  dates  of  said  sale,  and  paid  in  cash  the 
amount  by  each  to  said  commissioner,  and 
demanded  of  him  their  deeds  accordingly, 
which  he  declined  then  and  there  to  give. 
Said  commissioner  filed  his  report  of  sale  at 
the  following  term,  to  wit,  on  the  19th  day 
of  November,  1896,  in  which  it  appeared  that 
various  parties  whose  land  had  been  sold  by 
him  at  said  sale  had,  before  the  completion 
of  his  report,  came  forward  and  paid  him  the 
taxes,  penalty,  and  costs,  and  he  had  given 
them  certificates  of  redemption.  Thereupon 
the  appellants,  Lem  Banks,  F.  A.  Cordes,  and 
Minor  Merrlwether,  purchasers  at  said  sales, 
to  wit,  on  the  3d  December,  1896,  filed  their 
separate  and  several  motions,  which  are  as 
follows:  "Comes  Lem  Banks,  and  moves  the 
court  for  an  order  directing  J.  L.  Holloway, 
commissioner  in  this  cause,  to  execute  and  de- 
liver to  him  a  deed  for  lands  by  him  bought 
at  the  sale  under  the  decree  herein  rendered, 
and  for  cause  says:  That,  as  directed  by 
the  decree  of  this  court,  the  commissioner, 
on  the  21st  and  22d  days  of  July,  1896,  of- 
fered at  public  outcry,  to  the  highest  and  best 
bidder,  for  cash,  and  after  giving  the  notice 
required  by  said  decree,  and  otherwise  com- 
plying with  Its  provisions,  sundry  lands,  situ- 
ated in  Crittenden  county,  Ark.,  among  them 
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the  following  tracts,  which  were  condemned 
and  sold  In  the  names  of  the  parties  here- 
after appearing  In  the  lines  with  the  tracts, 
respectively,  and  were  struck  off  to  him  at  the 
sums  opposite  the  tracts,  respectively;  the 
names  of  the  parties  being  first  on  each  line, 
followed  by  a  description  of  the  land,  and  the 
amount  bid  and  paid  for  the  same."  The  list 
of  the  lands  purchased  by  him  Is  then  given, 
with  the  names  of  the  owners,  and  also  the 
taxes  assessed  against  each  tract  Similar 
motions  were  made  and  filed  by  the  other  two 
purchasers,  and  all  three  were  overruled  by 
the  court,  to  which  exceptions  were  duly 
made  and  saved,  and  the  ruling  of  the  chan- 
cellor raises  the  issue  in  this  case;  that  is  to 
say,  whether  the  said  owners  had  a  right  to 
redeem  at  the  time  and  in  the  manner  they 
did. 

The  amendatory  section  had  the  effect  of 
repealing  the  original  clause  allowing  redemp- 
tion, and  the  amendatory  act  fails  to  provide 
for  redemption  elsewhere.  It  follows  that 
there  is  no  statutory  right  of  redemption  from 
sales  under  these  condemnation  proceedings, 
except  as  in  favor  of  Infants  and  insane  per- 
sons, which  is  provided  for.  The  act  provides 
that  the  enforcement  of  the  payment  of  the 
taxes,  penalties,  and  costs  assessed  and  lev- 
led  against  the  lands  in  the  district  shall  be 
In  the  chancery  courts  In  the  counties  where 
the  lands  are  respectively  situated,  and,  in 
condemning  the  lands  and  making  sales  there- 
of, these  courts  are  to  proceed  according  to 
the  usual  course  of  chancery  courts.  The 
usual  method  of  chancery  courts,  when  en- 
forcing Hens  on  lands  to  pay  money  demands, 
Is  to  condemn  the  lands  to  be  sold,  and  to 
direct  the  sale  to  be  made  on  a  certain  day 
in  the  future,  unless  the  lands  are  sooner  re- 
deemed by  the  payment  of  the  debt,  interest, 
and  costs;  and,  If  not  so  redeemed,  the  sale 
is  made,  and  thereby  the  rights  of  purchaser 
attach,  and  will  not  be  disturbed  by  the  court 
on  passing  upon  the  report  of  sale  and  ex- 
ceptions thereto,  where  the  sale  has  been  fair, 
and  in  substantial  compliance  with  the  law, 
and  the  orders  of  the  court  directing  the  same 
to  be  made.  Of  course,  a  suggestion  of  juris- 
dictional defects  will  be  the  subject  of  inquiry 
at  every  stage  of  the  proceedings. 

The  original  decree  condemning  these  lands 
for  sale  contained  the  following  as  to  the  priv- 
ilege of  redemption:  "And  it  is  further  order- 
ed and  decreed  that  any  of  said  defendants, 
or  any  persons  for  them,  or  any  person  claim- 
ing any  of  said  lands  or  interest  therein,  may, 
before  sale,  pay  to  the  clerk  of  this  court  the 
amount  of  taxes,  interest,  penalty,  and  costs, 
set  opposite  each  tract  severally,  both  In 
foregoing  statement  and  the  costs  hereinafter 
provided  for,  that  may  have  accrued  at  the 
time  of  payment,  and  said  clerk  shall  give 
a  receipt  therefor,  and  note  the  fact  of  pay- 
ment, and  by  whom  paid,  on  the  margin  of 
this  decree,  and  against  the  tract  so  paid  on." 
This  decree.  In  effect,  permits  redemption  up 
to  the  sale,  bat  not  afterwards,  and  under  It 


the  commissioner  permitted  many  tracts  to 
be  redeemed  before  the  day  of  sale,  and  no 
controversy  over  this  fact  is  made  here.  An- 
other provision  in  the  original  decree  reads 
as  follows,  to  wit:  "And  It  Is  further  or- 
dered, adjudged,  and  decreed  that  said  com- 
missioner shall  execute  deeds  of  conveyance 
to  purchaser  of  land  so  sold,  and  shall  In- 
clude all  the  lands  sold  to  a  purchaser  in  one 
deed  unless  otherwise  directed  by  the  pur- 
chaser, and  for  each  deed  the  commissioner 
shall  receive  a  fee  of  one  dollar,  to  be  paid  by 
the  purchaser."  The  time  for  making  the 
deed  or  deeds  is  after  confirmation  of  sale; 
for,  until  the  sale  is  confirmed,  it  can  never 
be  known  what  changes  there  may  be  made 
in  the  report  of  sale  in  order  to  its  confirma- 
tion. In  this  respect  the  sale  may  be  said  to 
be  incomplete  until  confirmation.  But  where 
the  sale  has  been  fairly  conducted,  according 
to  law,  under  the  decretal  orders  of  the  court, 
the  rights  of  the  purchasers  cannot  be  dis- 
turbed by  matters  occurring  after  the  sale 
brought  In  by  the  commissioner,  although  ap- 
proved by  the  court  on  final  hearing  and  con- 
firmation of  his  report  of  the  sale.  The  fol- 
lowing lands  were  sold,  but  afterwards  per- 
mitted to  be  redeemed  before  the  commission- 
er's report  of  sale  was  confirmed,  and  re- 
leased to  their  respective  owners,  on  payment 
of  the  taxes,  penalty,  interest,  and  costs  as- 
sessed against  them,  namely:  "N.  E.  %  and 
W.  %  Sec.  21,  T.  7  N.,  R.  7,  taxed  to  Jonas 
Carr;  S.  E.  %  W.  %  Sec  21,  T.  7,  H.  7,  taxed 
to  C  W.  WilletB,  receiver;  S.  W.  frl.  %  Sec. 
21.  T.  7,  R.  7,  taxed  to  Charles  Morgan;  S. 
E.  V*  Sec.  6,  T.  4,  R.  8,  taxed  to  estate  J.  N. 
Wllliford;  W.  %  Sec.  7.  T.  4,  R.  8,  taxed  to 
estate  J.  N.  Wllliford;  N.  E.  %  Sec.  6,  T.  4, 
R.  8,  taxed  to  estate  J.  N.  Wllliford;  N.  E. 
%  Sec.  7,  T.  4,  R.  8,  taxed  to  estate  J.  N. 
Wllliford;"  and  perhaps  other  tracts,— at  all 
events,  all  lands  belonging  to  the  estate  of 
J.  N.  Wllliford  and  the  North  American  Trust 
Company,  S.  M.  Jarvls,  trustee,  and  0.  N. 
Wlllets,  receiver.  Before  final  decree  of  con- 
firmation, It  was  shown,  by  proper  affidavits 
In  regard  to  these  lands,  that,  while  the  own- 
ers of  them  were  residing  In  other  states,  yet 
In  each  case,  respectively,  these  owners  had 
an  agent  or  tenant  in  actual  occupancy  dur- 
ing the  whole  period  of  assessment,  levy,  and 
suit  to  foreclose;  and  that,  as  the  only  no- 
tice of  the  bill  to  foreclose  was  construct- 
ive notice,  actual  notice  should  have  been 
given  on  these  agents;  and  tenants,  and,  as 
this  was  not  done,  the  foreclosure  and  sale 
were  void  as  to  these  lands;  but  as  the  own- 
ers had  voluntarily  appeared,  and  paid  the 
taxes,  interest,  penalty,  and  costs,  without 
controversy,  there  was  no  error  in  the  chan- 
cellor In  releasing  these  lands,  and  his  decree 
as  to  them  is  affirmed,  but  as  to  the  other 
lands  involved  in  this  controversy,  saving 
the  rights  of  minors  and  Insane  persons 
named  in  the  act.  the  decree  of  confirmation 
is  reversed,  and  the  cause  remanded,  with  di- 
rections to  the  chancellor  to  have  the  report 
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corrected  on  the  facts  and  under  the  rule  here 
laid  down,  and  order  deeds  to  be  made  accord- 
ingly. 


GRIFFITH  r.  MAXFIELD  et  al. 

(Supreme  Court  of  Arkansas.  June  3,  1890.) 

ADMINISTRATOR'S  SALE! — DECLARATION  OP 
TRUST — POWERS. 

1.  An  administrator  is  not  interested  in  _  the 
purchase  of  the  land  which  he  Bells  at  adminis- 
trator's sale,  though  the  firm  of  which  he  is  a 
member  has  a  claim  against  the  estate. 

2.  An  instrument,  without  consideration,  by 
which  one  declares  that  he  holds  in  trust  for  cer- 
tain persons  certain  lands,  does  not  convey  any 
title  or  interest. 

3.  T.  reserves  to  himself  a  power  coupled  with 
an  interest,  which  is  not  revoked  by  the  death  of 
those  for  whom  he  declares  a  trust,  and  makes 
a  deed  of  the  property  by  -him  alone  sufficient, 
where,  after  declaring  that  he  holds  land,  an  un- 
divided half  in  his  own  right,  and  an  undivided 
half  in  trust  for  others,  he  proceeds,  "Hereby 
reserving  and  retaining  to  myself  the  right  and 
power  to  sell  and  convey  to  any  person  any  and 
all  of  the  above-described  lands  at  such  prices 
and  on  such  terms  as  I  may  deem  proper  and 
advantageous  to  myself  and  co-owners,  the  ben- 
eficiaries." 

Appeal  from  circuit  court,  Independence 
county;  R.  H.  Powell,  Judge. 

Action  by  W.  R.  Griffith  against  Theodore 
Maxfleld  and  another.  Judgment  for  defend- 
ants.  Plaintiff  appeals.  Affirmed. 

J.  W.  Butler  and  J.  C.  Yancey  (F.  D.  Ful- 
kerson,  of  counsel),  for  appellant.  W.  S.  Cole- 
man and  Robert  Nelll,  for  appellees. 

WOOD,  J.  Appellant  bought  of  the  firm 
of  Theodore  Maxfleld  &  Bros.,  composed  of 
Theodore,  Edward,  Charles,  and  John  Fred 
Maxfleld,  a  certain  tract  of  land,  for  whlcn 
he  executed  his  promissory  note  for  $600, 
with  Interest  at  the  rate  of  10  per  cent,  per 
annum,  took  the  bond  for  title  of  Theodore 
Maxfleld  &  Bros.,  and  went  into  possession 
under  bis  purchase.  Appellant  paid  the  note, 
and  was  tendered  a  warranty  deed,  duly  sign- 
ed and  acknowledged  by  Theodore  Maxfleld 
and  his  wife,  which,  after  examination,  hie 
refused  to  accept.  Appellant  offered  to  sur- 
render the  possession  of  the  land  to  Theodore 
Maxfleld,  which  was  refused;  and  thereupon 
appellant  brought  this  suit  against  Theodore 
and  Charles  Maxfleld,  as  survivors  of  the  firm 
of  Theodore  Maxfleld  &  Bros.,  to  recover  the 
sum  of  $650,  as  damages  for  the  alleged 
breach  of  the  bond  for  title. 

The  principal  question  In  the  case  is,  was 
the  deed  of  Theodore  Maxfleld  and  wife  a 
compliance  with  the  stipulations  of  the  bond 
for  title?  The  bond  was  In  the  usual  form, 
and  contained  the  following  clause:  "Now, 
if  the  said  Theo.  Maxfleld  and  Bros,  shall 
make  a  good  and  sufficient  title  in  fee  sim- 
ple to  said  W.  R.  Griffith,  his  heirs  and  legal 
representatives,  to  the  above-described  lots 
of  land,  upon  the  payment  of  the  above  prom- 
issory note  and  the  Interest  that  shall  ac- 
crue thereon,  then  this  obligation  shall  be 


void;  otherwise,  to  remain  In  full  force  and 
effect"  If  the  deed  of  Theodore  Maxfleld 
and  wife  conveyed  to  Griffith  "a  good  and 
sufficient  title  in  fee  simple,"  it  fulfilled  the 
express  stipulation  of  the  bond.  Was  It  a 
good  title? 

Omitting  unnecessary  details,  we  will  state 
only  such  facts  as  are  required  to  make  clear 
the  rulings  upon  the  objections  urged  In  ap- 
pellant's brief  to  the  title.  In  1881  Theodore 
Maxfleld,  who  up  to  that  time  had  acquired 
considerable  real  and  personal  property,  gave 
to  his  three  brothers,  Edward,  Charles  W., 
and  J.  Fred,  an  interest  In  his  mercantile  and 
woolen-mill  business,  and  entered  into  a  part- 
nership with  them.  Edward  owned  "a  sort  of 
working  Interest"  at  the  time  of  the  organiza- 
tion of  the  firm;  but  the  other  brothers, 
Charles  W.  and  J.  Fred,  had  no  interest 
whatever,  and  the  gift  of  Theodore  to  them 
was  purely  voluntary,— In  consideration  of 
love  and  affection.  The  firm  dealt  only  In 
personal  property,  and  their  business  contin- 
ued unchanged  until  the  10th  of  January, 
1888.  During  these  years  Theodore  became 
the  owner,  in  his  own  name  and  right,  of  a 
large  amount  of  real  estate,  consisting  of 
1,000  acres  of  farming  land  and  500  town 
lots,  which  Theodore  says  they  estimated  to  be 
worth  $100,000  at  the  time  the  declaration  of 
trust  was  made,  on  the  10th  of  January,  1888; 
that  the  firm  had  no  title  to  or  Interest  in  any 
of  the  land,  except  a  few  unimportant  tracts. 
A  separate  account,  under  the  head  "Real 
Estate,"  was  kept  on  the  books  of  the  firm, 
in  which  was  entered  all  the  purchases  and 
sales  of  real  estate  made  by  Theodore.  All 
the  money  which  was  received  from  either 
the  firm's  business  or  Theodore's  real-estate 
business  was  kept  in  one  common  depository; 
and  when  Theodore  took  out  money  to  pay 
for  land  It  was  charged  to  him  on  his  real- 
estate  account,  and  when  he  turned  in  any 
on  the  sale  of  land  it  was  credited  to  him  on 
his  real-estate  account.  On  January  10,  18S8. 
Theodore,  on  his  own  motion,  and  without 
any  consideration,  had  a  declaration  of  trust 
prepared  by  his  attorney,  and  it  was  signed 
by  him  and  the  other  members  of  the  firm. 
The  provisions  of  this  Instrument,  after  de- 
scribing the  land  and  naming  the  parties,  are 
as  follows:  "And  whereas,  said  parcels  at 
land,  although  held'  in  severalty  by  the  said 
Theodore  Maxfleld  as  In  fee  simple,  are  in 
equity  the  property  and  estate  of  all  the  said 
above-named  parties  hereto,  as  tenants  in 
common,  in  the  shares  and  proportions  as 
follows,  to  wit:  Theodore  Maxfleld,  an  undi- 
vided four-eighths  («/s);  Edward  Maxfleld, 
an  undivided  two-eighths  (»/»);  Charles  W. 
Maxfleld,  an  undivided  one-eighth  (1/g);  and 
John  Fred  Maxfleld,  an  undivided  one-eighth. 
('/»),— the  said  lands  having  been  acquired 
by  the  said  labor  and  Investment  of  all  of  the 
said  several  parties  hereto:  Now,  therefore, 
I,  the  said  Theodore  Maxfleld,  In  considera- 
tion of  the  above  recitals,  and  the  sum  of  one 
dollar  to  me  In  hand  paid  by  the  said  Edward 
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Maxfleld,  Chas.  W.  Maxfleld,  and  John  Fred 
Maxfleld,  the  receipt  whereof  I  do  hereby  ac- 
knowledge, do  hereby  declare  and  make 
known  that  I  hold  the  above-described  lands 
as  follows,  to  wit:  An  undivided  four-eighths 
(Vs)  in  my  own  right,  in  fee;  an  undivided 
two-eighths  (Vs)  in  trust  for  the  above-nam- 
ed Edward  Maxfleld;  In  trust  for  the  above- 
named  Charles  W.  Maxfleld,  an  undivided 
one-eighth  (»/«);  in  trust  for  the  above-nam- 
ed John  Fred  Maxfleld,  an  undivided  one- 
eighth  (V*).— hereby  reserving  and  retaining 
to  myself  the  right  and  power  to  sell  and  con- 
vey to  any  person  or  persons  any  and  all  of 
the  above-described  lands  at  such  price  or 
prices,  and  upon  such  terms,  as  I  may  deem 
proper  and  advantageous  to  myself  and  co- 
owners,  the  beneficiaries.  In  consideration 
of  the  provisions  herein  above  recited,  and  of 
divers  other  good  and  valuable  considerations 
us  hereunto  moving,  we,  the  said  Edward 
Maxfleld.  Charles  W.  Maxfleld,  and  John 
Fred  Maxfleld,  beneficiaries  in  this  instru- 
ment, hereby  accede  to  and  accept  the  provi- 
sions and  terms  of  this  declaration  of  trust, 
and  acknowledge  our  separate  beneficial  and 
equitable  interests  in  the  lands  above  de- 
scribed to  be  as  above  stated  and  set  out." 
The  instrument  is  signed  by  all  of  the  parties, 
—Theodore,  Edward,  Charles  W.,  and  John 
Fred  Maxfleld,— and  bears  date  January  10, 
1888.  In  1872  Theodore  Maxfleld  and  his 
brother  George  R.  Maxfleld  purchased  a  tract 
of  land,  of  which  the  lot  in  controversy  was 
a  part,  and  held  possession  of  the  same  as 
tenants  In  common  until  March  4,  1887,  when 
George  Maxfleld  died  intestate,  leaving  a  wid- 
ow and  four  minor  children;  but  they  did  not 
reside  upon  the  lot  in  controversy,— same  was 
not  the  homestead.  The  firm  of  Theodore 
Maxfleld  &  Bro.,  supra,  waa  the  principal 
creditor  of  the  estate  of  George  R.  Maxfleld, 
deceased.  Charles  W.  Maxfleld  was  appoint- 
ed and  duly  qualified  as  administrator  of  the 
estate  of  George  E.  The  interest  of  George 
R.  Maxfleld  In  the  lands,  Including  the  lot  In 
controversy,  waa  sold  by  the  administrator  on 
the  80th  of  September,  1887,  under  an  order  of 
the  probate  court,  to  pay  debts.  The  half  In- 
terest of  George  R.  in  the  lands  owned  by 
him  and  Theodore  was  appraised  at  $1,750, 
and  was  bought  by  Theodore  for  the  sum  oT 
$2,100;  and  on  the  9th  day  of  January,  1888, 
under  an  order  from  the  probate  court,  the 
administrator  made  him  a  deed  to  the  land. 

1.  The  first  objection  made  by  appellant  to 
the  deed  of  Theodore  Maxfleld  and  wife  is  as 
follows:  "Because  the  evidence  shows  that 
Charles  W.  Maxfleld,  the  administrator,  was 
Interested  in  the  purchase  of  the  land  which 
he  sold  at  his  administrator's  sale."  There 
Is  no  such  proof  in  the  record.  The  fact  that 
Charles  W.,  the  administrator,  was  a  mem- 
ber of  the  firm  of  Theodore  Maxfleld  &  Bros., 
that  held  the  claim  against  the  estate  of 
George  R.,  which  claim,  among  others,  the 
land  waa  sold  to  satisfy;  that  Theodore  and 
John  Fred  were  his  bondsmen;  that  Charles 
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W.,  the  administrator,  allowed  a  claim  of 
$1,686.83  in  favor  of  the  firm,  which,  without 
proof,  was  probated  against  the  estate;  that 
the  administrator  procured  an  order,  and  sold 
the  lands  in  controversy,  with  other  lands; 
that  Theodore  Maxfleld  purchased  the  land 
at  said  sale,  and  obtained  deed  to  same,  Janu- 
ary 9,  1888,  and  the  next  day  executed  the 
deed  of  trust  to  Charles  W.  and  the  other 
brothers  of  this  same  land,  declaring  it  "had 
been  acquired  by  the  said  labor  and  invest- 
ment of  all  the  said  several  parties"  thereto, 
—none  of  these  facts,  In  our  opinion,  prove 
that  Charles  W.  was  Interested  in  the  pur- 
chase of  the  land  at  the  sale  by  him  as  ad- 
ministrator. The  land  was  purchased  by 
Theodore  Maxfleld,  not  by  Charles  W.  The 
evidence  on  this  point  by  Theodore  Maxfleld 
is  as  follows:  "Q.  When  this  half  interest 
In  what  was  known  as  the  'McGruder  Place' 
was  to  be  sold  by  the  administrator,  I  will 
ask  If  you  and  the  administrator  had  any  un- 
derstanding between  you  that  you  were  to 
buy  the  land?  A.  There  was  not  Q.  Was 
there  any  understanding  that  you  were  to 
buy  in  the  land  for  the  firm  of  Theodore 
Maxfleld  &  Bros.?  A.  There  was  not  On 
the  other  hand,  I  expected  to  sell  my  Interest 
Q.  State  If  at  the  sale  you  made  any  public 
declaration  to  the  bystanders  about  this  land. 
A.  I  stated  at  the  court-house  door,  when  the 
property  was  sold,  that  my  half  interest  in 
the  property  would  be  for  sale  at  the  same 
price  that  my  brother  George's  Interest 
brought,— that  any  one  wanting  to  purchase 
it  could  have  my  interest  in  it  for  the  same 
price  as  the  half  Interest  that  was  being  of- 
fered for  sale.  •  •  *  Q.  State  why  you 
bid  more  than  the  appraised  value  of  the 
land.  A.  I  wanted  to  sell,  and  in  the  first 
place  offered  my  interest  for  sale.  I  wanted 
to  sell  my  Interest  and  not  to  buy.  •  •  • 
I  was  Interested,  not  only  for  myself,  but  for 
my  brother's  widow,  to  have  the  property 
bring  as  much  as  it  would.  I  did  not  calcu- 
late to  take  it  I  bid  $2,100,  and  there  were 
no  further  bids,  and  it  dropped  on  me.  Q. 
State  If  the  firm  of  Theodore  Maxfleld  &  Bros, 
was  interested  in  any  way  in  the  purchase 
of  that  land.  A.  No,  air;  they  were  not  I 
had  owned  one-half  interest  for  twelve  or 
fifteen  yean,  and  when  this  waa  sold  I 
bought  it  for  my  own  use  and  benefit  and 
the  firm  had  no  interest  In  It  whatever." 
The  testimony  of  Charles  Maxfleld  was  to  the 
same  effect  and,  without  setting  it  out  In 
haec  verba,  it  shows  that,  of  the  proceeds  of 
the  sale  by  him  as  administrator,  he  had 
"close  to  the  sum  of  $1,000"  after  paying  the 
debts,  which  sum  he  paid  to  the  widow  and 
heirs  of  George  R.  Maxfleld.  This  witness 
shows  how  the  amounts  were  paid,  and  ex- 
plains the  entries  made  on  the  book  of  Theo- 
dore Mflxtield  &  Bros.,  which  would  too  great- 
ly Incumber  this  record  to  set  out  at  length; 
but  we  think.  In  the  light  of  his  evidence,  it 
is  clear  that  there  is  no  inconsistency  in  his 
testimony,  with  the  book  entries,  as  to  how 
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the  amount  was  paid  for  which  George  R. 
Maxfleld's  half  interest  was  sold.  But,  if 
there  were,  the  cogent  fact  remains,  and  it 
Is  undisputed,  that  the  land  was  sold,  pur- 
chased by  Theodore  Maxfield,  paid  for  by 
him,  and  the  money  paid  over  by  the  ad- 
ministrator to  the  proper  parties.  Charles 
Maxfield  says:  "When  I  made  the  deed,  he 
(Theodore)  settled  up  and  paid  me.  It  was 
charged  to  Theodore's  account  By  charging 
it  to  Theodore's  account,  that  authorized  me 
to  settle  with  the  widow.  The  amount  was 
going  to  the  firm  after  It  was  charged  to 
Theodore.  After  paying  the  account,  the  bal- 
ance was  paid  to  the  widow  in  cash.  The 
children  were  paid  a  hundred  dollars  each, 
and  the  widow  got  the  other  five  hundred. 
The  widow  really  was  paid  all  of  it.  After 
paying  the  debts,  the  balance  in  my  hands 
was  $890,  which  I  paid  to  the  widow,  and  took 
her  receipt  for  it"  It  is  not  pretended  that 
the  account  of  the  firm  of  Theodore  Max- 
neld &  Bros,  against  the  estate  of  George  R. 
was  simulated  or  fraudulent.  The  allowance 
of  the  account  by  the  administrator  and  pro- 
bate court  without  proof  was  merely  error 
which  might  have  been  corrected  by  appeal 
from  such  allowance.  It  did  not  in  any  man- 
ner affect  the  regularity  and  validity  of  the 
sale  made  by  the  administrator  to  pay  debts 
under  the  order  of  the  probate  court  Nor 
do  any  or  all  of  the  above  facts  tend  In  the 
remotest  to  show  that  the  administrator  was 
interested  in  the  purchase.  The  most  that  it 
could  be  said  to  show  would  be  that  the  ad- 
ministrator, being  a  member  of  the  firm  hold- 
ing the  account  against  the  estate,  was  there- 
fore interested  in  the  proceeds  for  which  the 
lands  sold,  to  the  extent  of  his  interest  in  the 
debt  dne  the  firm;  but  that  would  In  no  way 
make  him  a  party  to  the  purchase  of  the  land, 
in  the  sense  condemned  by  the  law.  Had 
the  proof  showed  that  the  land  was  paid  tor 
by  the  firm,  and  that  the  amount  withdrawn 
from  the  firm  had  not  been  charged  up  to 
Theodore  Maxfield,  then  there  would  be 
something  in  the  contention  that  Charles  W. 
Maxfield  was  interested  in  the  purchase  at  his 
own  sale  as  administrator.  As  we  gather 
from  the  record,  the  proof  is  the  other  way. 
There  is  no  defect  in  the  title  of  Theodore 
Maxfield,  growing  out  of  any  fatal  defect  or 
Irregularity  connected  with  the  administra- 
tor's sale,  at  which  he  purchased. 

2.  It  is  next  contended  that  "by  the  deed 
styled  'A  Declaration  of  Trust'  the  three 
brothers  became  seised  of  the  equitable  estate 
of  a  one-half  undivided  interest  in  said  land." 
This  contention,  of  course,  concedes  (we  sup- 
pose, for  the  sake  of  argument)  the  correct- 
ness of  the  conclusion  we  have  just  reached 
supra,— that  Theodore  Maxfield  acquired  title 
to  a  half  interest  of  the  land  in  controversy 
through  the  sale  of  and  deed  by  the  adminis- 
trator of  the  estate  of  George  R.  Maxfield  un- 
der the  order  of  the  probate  court  Did 
Charles  W„  Edward,  and  John  Fred  acquire 
an  equitable  title  In  the  property,  which  Theo- 


dore could  not  convey  by  the  deed?  The  in- 
strument itself  furnishes  an  irrefutable  nega- 
tive answer.  The  error  Into  which  counsel 
for  appellants  falls  is  in  calling  the  declara- 
tion of  trust  a  "deed,"  and  In  supposing  that 
it  has  the  force  and  legal  effect  of  a  deed  in 
conveying  title  to  real  estate.  Neither  the 
words  "bargain  and  sell,"  In  the  present  tense, 
nor  any  words  of  similar  import,  indicating 
a"  present  purpose  to  convey  any  Interest  or 
title  in  the  land  itself,  are  used.  There  are 
no  grantor  and  grantee.  In  Holland  v.  Rog- 
ers, 33  Ark.,  at  page  265,  the  court  uses  this 
language:  "A  simple  bargain  and  sale  of 
land  In  writing.  In  words  of  the  present  and 
without  any  more,  is  a  conveyance,  operating 
under  and  by  virtue  of  the  statute  of  uses, 
always  upon  sufficient  consideration.  It  was 
devised  in  England  as  a  common  assurance 
soon  after  the  passage  of  the  statute,  and  has 
become  the  most  common  mode  of  conveyance 
in  the  United  States.  It  is  more  than  a 
quitclaim  or  a  release.  It  actively  effects  a 
devestiture  of  title  from  the  grantor,  and 
transmits  it  to  the  grantee,  with  or  without 
words  of  covenant  of  warranty."  We  do  not 
think  the  language  of  the  Instrument  under 
the  statute  of  uses,  could  be  construed  as 
operating  to  convey  any  title  or  Interest  In  the 
land  itself  to  the  brothers  of  Theodore  Max- 
field. It  is  merely  the  declaration  of  a  pur- 
pose to  hold  the  land  himself,  or  to  convey  it 
and  hold  the  proceeds  In  trust  for  them.  It 
simply  means  that  any  use  to  which  it  may 
be  subjected  by  him,  in  the  way  of  rental  or 
otherwise,  or  by  sale,  they  shall  share  with 
him  In  the  proceeds  thereof,  in  the  proportion 
designated  In  the  declaration.  See  McCul- 
loch  v.  Ohatfleld,  15  C.  O.  A.  48,  67  Fed.  877. 
This  view  is  strengthened  by  the  extraneous, 
uncontradicted  proof  that  there  was  no  con- 
sideration for  the  instrument  except  lore  and 
affection.  The  recital  that  the  lands  "had 
been  acquired  by  the  said  labor  and  Invest- 
ments of  all  the  said  several  parties"  pertain- 
ed to  the  consideration  for  the  Instrument 
and  oral  proof  on  this  point  was  proper.  A 
declaration  of  trust  or  use  is  "an  act  by  which 
a  person  acknowledges  that  a  property,  the 
title  to  which  he  holds,  1»  held  by  him  for 
the  use  of  another."  5  Am.  &  Eng.  Enc 
Law,  368;  And.  Law  Diet  320.  But  if  we 
concede  that  the  instrument,  under  the  stat- 
ute of  uses,  was  sufficient  to  convey  from 
Theodore  Maxfield  an  equitable  Interest  in  the 
land  to  the  brothers  named,  in  the  proportion 
designated,  then,  by  the  terms  of  the  same  in- 
strument has  not  Theodore  Maxfield  reserve*! 
to  himself  "the  right  and  power  to  sell  and 
convey  to  any  person  or  persons  any  and  all  of 
the  above-described  lands  at  such  price  or 
prices,  and  upon  such  terms,  as  I  [he  may 
deem  proper  and  advantageous  to  myself 
[himself]  and  co-owners,  the  beneficiaries"  T 
And  do  not  the  beneficiaries  accede  to  and  ac- 
cept the  terms  and  provisions  of  the  declara- 
tion of  trust  and  acknowledge  their  separ- 
ate beneficial  and  equitable  Interests  In  the 
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lands  described  to  be  as  therein  stated  and 
set  out?  The  power  which  Theodore  Max- 
field  reserved  to  himself  was  a  power  coupled 
with  an  interest  In  the  land,  and  it  was  not 
revoked  by  the  death  of  Edward  or  John 
Fred  Maxfield.  Nor  did  the  failure  of  Charles 
W.  to  join  in  the  deed  make  it  any  the  less 
effectual  to  convey  a  perfect  title.  Mr.  Whar- 
ton defines  a  power  as  an  authority  retained 
by  or  conferred  upon  a  person  to  deal  with 
property  so  as  to  affect,  more  or  less,  estates 
or  interests  therein  possessed  either  by  him- 
self or  by  others,  albeit  underived  therefrom. 
18  Am.  &  Eng.  Enc  Law,  87&  "Where  the 
right  or  authority  to  do  the  act  Is  connected 
with  or  flows  from  an  interest  in  the  subject 
on  which  the  power  is  to  be  exercised,  the 
power  Is  said  to  be  coupled  with  an  Interest; 
but,  where  it  is  disconnected  from  any  inter- 
est of  the  donee  in  the  subject-matter,  it  is  a 
naked  power."  18  Am.  &  Eng.  Enc.  Law, 
887.  If  a  power  be  coupled  with  an  interest, 
it  survives  the  person  giving  it,  and  may  be 
executed  after  his  death.  Hunt  v.  Rous- 
mauler's  Adm'rs,  8  Wheat.  174.  It  follows 
from  what  we  have  said  that  the  deed  of 
Theodore  Maxfield  and  wife,  tendered  to  ap- 
pellant, conveyed  a  perfect  title,  and  was  a 
full  compliance  with  the  condition  of  the  bond 
for  title. 

3.  The  court  did  not  err  in  postponing  the 
case  and  allowing  testimony  to  be  taken. 
This  was  a  matter  purely  in  the  discretion  of 
the  court,  and  the  testimony  was  relevant  and 
proper. 

4.  The  appellant  has  no  cause  of  action. 
The  questions  raised,  the  evidence  being  un- 
contradicted, were  those  of  law.  It  would  be 
folly  to  remand  the  cause  for  trial  at  law, 
even  If  the  court  erred  in  transferring  It  to 
the  equity  docket,  for  the  error  was  not  prej- 
udicial. The  judgment  could  not  have  been 
otherwise.    Let  the  Judgment  be  affirmed. 


TEXAS  &  P.  RY.  CO.  v.  ARMSTRONG. 
(Supreme  Court  of  Texas.   June  22,  1890.) 

RAILROAD  PASSENGERS— SELLING  WRONG 
TICKET— DAMAGES— MENTAL  ANGUISH. 

A  railroad  company  selling  the  wrong  ticket 
to  a  woman  unaccustomed  to  traveling  is  liable 
for  mental  anguish  suffered  by  her  while  wait- 
ing in  a  city  in  which  she  was  a  stranger,  and 
where  she  was  compelled  to  ask  a  hotel  man  to 
keep  her  until  she  could  get  money  to  pay  her 
bill. 

Certified  questions  from  court  of  civil  ap- 
peals of  Third  supreme  judicial  district 

Action  by  H.  W.  Armstrong  against  the 
Texas  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff  was  reversed  by  the  court 
of  civil  appeals  (41  S.  W.  833),  and  question 
certified. 

T.  J.  Freeman,  F.  B.  Dillard,  and  Head, 
Dillard  &  Muse,  for  appellant  Dudley  ft 
Moore,  for  appellee. 


BROWN,  J.  The  court  of  civil  appeals 
for  the  Third  supreme  judicial  district  has 
certified  the  question  hereinafter  stated  for 
our  consideration.  The  court  sets  out  in  full 
the  evidence  of  the  plaintiff  and  his  wife, 
from  which  we  make  the  following  state- 
ment as  being  sufficient  upon  which  to  predi- 
cate our  answer:  H.  W.  Armstrong  resided, 
with  his  wife  and  family,  in  the  city  of 
Paris,  Tex.,  prior  to  and  on  July  3,  1895, 
and  on  that  day  he  applied  to  the  agent  of 
the  appellant  at  Paris  for  a  ticket  for  his 
wife  to  visit  ber  mother,  who  lived  In  Okla- 
homa territory,  her  post  office  being  Curtis. 
Neither  Armstrong  nor  his  wife  knew  wheth- 
er Curtis  was  in  Texas  or  near  the  line,  but 
they  knew  that  the  mother  lived  in  Okla- 
homa territory,  and  that  the  nearest  railroad 
station  was  called  "Tucker,"  but  did  not 
know  on  what  road  it  was.  The  evidence 
showed  that  Tucker  and  Curtis  were  both 
stations  in  Oklahoma  territory  on  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad.  The  evi- 
dence of  the  plaintiff  and  his  wife  tended  to 
prove  the  following  facts,  which,  however, 
were  In  some  material  points  disputed  by 
the  testimony  of  the  defendant:  When 
Armstrong  called  upon  the  agent  of  the 
Texas  &  Pacific  Railroad  Company,  he  stat- 
ed to  him,  In  substance,  that  bis  wife  desir- 
ed to  visit  ber  mother,  who  lived  in  Okla- 
homa territory;  that  her  post  office  was 
Curtis,  and  the  nearest  railroad  station  was 
called  "Tucker,"  but  that  he  (Armstrong) 
did  not  know  whether  Curtis  or  Tucker  was 
in  Texas  or  in  Oklahoma.  He  stated  that 
his  wife  was  not  accustomed  to  traveling, 
that  she  would  have  her  children  with  her, 
and  he  desired  to  get  a  ticket  over  the  best 
and  quickest  route  to  the  point  nearest  to 
where  her  mother  lived.  The  agent  of  the 
railway  company  examined  his  maps,  and 
stated  to  Armstrong  that  there  was  no  such 
station  as  Tucker,  or  it  was  a  flag  station, 
and  not  marked  on  the  map;  but  that  New- 
Hn,  in  Hall  county,  Tex.,  was  the  nearest  sta- 
tion to  Curtis.  Newlin  was  a  station  on  the 
Ft  Worth  &  Denver  City  Railroad,  and  was 
a  considerable  distance  from  where  Mrs. 
Armstrong's  mother  resided.  Some  days 
after  this,  Armstrong,  with  his  wife  and 
children,  went  to  the  depot  of  the  Texas  & 
Pacific  Railroad  at  Paris,  Tex.,  and  told  the 
agent  that  he  wanted  a  ticket  for  his  wife, 
as  he  had  before  notified  him,  to  visit  her 
mother  in  Oklahoma  territory,  and  the  agent 
of  the  railway  company  issued  and  delivered 
to  Armstrong,  for  his  wife,  a  ticket  over  the 
Texas  &  Pacific  Railroad  to  Whltesboro, 
Tex.,  thence  over  the  Missouri,  Kansas  & 
Texas  Railroad  to  Henrietta,  Tex.,  thence 
over  the  Ft  Worth  &  Denver  City  Railroad 
to  Newlin,  Tex.  The  ticket  should  have 
been  issued  for  a  route  over  the  same  roads 
to  Gainesville,  Tex.,  thence  north  over  the 
Gulf,  Colorado  &  Santa  Fe  and  the  Atchi- 
son, Topeka  &  Santa  Fe  to  WInfield,  Kan., 
and  thence  westward  over  the  Atchison, 
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Topeka  &  Santa  Fe  to  the  station  known 
as  "Tucker."  Mrs.  Armstrong,  with  her  chil- 
dren, took  the  train  at  Paris,  on  the  ap- 
pellant's road,  provided  with  lunch  and 
money  enough  to  carry  her  to  the  place  of 
her  destination,  If  she  had  been  provided 
with  a  proper  ticket,  which  place  she  would 
hare  reached  on  the  next  afternoon  at  3 
p.  m.  After  passing  Gainesville,  and  just  be- 
fore she  reached  the  town  of  Henrietta,  Mrs. 
Armstrong  learned  that  her  ticket  was  Im- 
properly Issued  to  Newlin,  and  she  stopped 
at  Henrietta,  where  she  remained  from 
Tuesday  afternoon  until  Sunday,  during  which 
time  she  succeeded  In  getting  the  rebate  on 
the  ticket  not  used  over  the  Ft.  Worth  & 
Denver  City  Railroad,  and  some  money  from 
her  husband.  When  she  stopped  at  Henri- 
etta, she  had  no  money  with  which  to  pay  her 
hotel  bill,  and  was  a  stranger  in  the  town, 
without  any  experience  In  traveling,  and  was 
compelled  to  ask  a  hotel  man  to  keep  her  and 
her  children  until  she  could  get  money  with 
which  to  pay  her  bill.  She  was  greatly 
harassed,  mortified,  and  annoyed  by  the  situ- 
ation, and  did  not  know  what  to  do  to  relieve 
herself  of  the  embarrassment.  Mrs.  Arm- 
strong finally  resumed  her  trip,  and  made  her 
visit.  H.  W.  Armstrong  brought  suit  in  La- 
mar county  against  the  Texas  &  Pacific  Rail- 
way Company  for  damages  occasioned  to  his 
wife  by  reason  of  the  delay  and  vexation 
caused  to  her  by  the  negligence  of  the  agent 
of  the  railroad  company  In  selling  her  the 
ticket  by  the  wrong  route.  Among  other 
things,  the  trial  court  charged  the  Jury  as  fol- 
lows: "If  you  find  a  verdict  for  the  plaintiff, 
you  will,  In  assessing  his  damages,  consider 
any  additional  expenses  necessarily  Incurred 
by  plaintiff,  and  any  mental  pain,  anxiety,  or 
distress  suffered  by  his  wife  which  you  may 
find  from  the  evidence  to  have  been  the  di- 
rect result  of  negligence  on  the  part  of  the 
defendant  in  selling  plaintiff  a  ticket  to  the 
wrong  station,  and  only  assess  as  actual  dam- 
ages such  amount  as  will,  in  your  judgment, 
reasonably  compensate  plaintiff  therefor." 
The  court  of  civil  appeals  has  certified  the 
following  question:  "Among  other  questions 
presented  for  decision,  appellant  has  assigned 
as  error  that  portion  of  the  court's  charge 
which  allows  the  plaintiff  to  recover  com- 
pensation for  mental  pain,  anxiety,  or  distress 
suffered  by  his  wife;  and  whether  or  not  it 
was  error  to  give  this  charge  the  court  of 
civil  appeals  for  the  Third  district  certifies  to 
the  supreme  court  for  decision.  The  plead- 
ings presented  this  question." 

The  district  court  did  not  err  In  giving  the 
charge  set  out  above.  If  the  mental  pain, 
anxiety,  and  distress  were  caused  proximately 
by  the  negligent  act  of  the  agent  of  the  rail- 
way company,  for  which  that  company  was 
liable,  then  the  mental  suffering,  anxiety,  and 
distress  were  proper  elements  of  actual  dam- 
ages to  be  considered  by  the  jury  in  arriving 
at  the  amount  of  their  verdict.  Railway  Co. 
r.  Gilbert,  64  Tex,  541;  Railway  Co.  v.  Crispl, 


78  Tex.  296,  11  8.  W.  187;  Railway  Co.  v. 
Terry,  62  Tex.  880;  Railway  Co.  v.  Kaiser, 
82  Tex.  144,  18  8.  W.  806.  We  are  not  able 
to  distinguish  this  case,  upon  principle,  from 
the  numerous  cases  decided  by  this  court  in 
which  It  has  held  mental  anguish  to  be  a  prop- 
er subject  of  consideration  In  the  assessment 
of  damages  under  circumstances  similar  to 
those  disclosed  In  the  present  case.  The  case 
of  Railway  Co.  v.  Kaiser,  cited  above.  Is  es- 
pecially similar  to  this  case  In  its  facts.  We 
are  not  prepared  to  overrule  these  decisions. 


LEARY  et  ux.  v.  PEOPLE'S  RUILDING. 

LOAN  &  SAVING  ASS  N. 
(Supreme  Court  of  Texas.   June  12,  1809.) 

BUILDING  AND  LOAN  ASSOCIATIONS — LOANS  TO 
MEMBERS  —  FORECLOSURE  —  CREDIT  FOR 
VALUE  OP  STOCK  — APPEAL  — ISSUES  OF 
FACT — JUDGMENT  IN  SUPREME  COURT. 

1.  Where  a  trust  deed  given  to  a  building  and 
loan  association  to  secure  a  loan  on  stock  is  not 
due  by  its  terms,  but  the  association,  under  a 
provision  therein  contained,  elects  to  declare  it 
due  for  default  in  payment  of  installments  on 
the  stock  and  interest  and  premiums,  the  debtor 
is  entitled  to  credit  for  the  actual  value  of  his 
stock,  regardless  of  whether  the  contract  was 
usurious. 

2.  Evidence  that  a  borrowing  member  of  a 
building  and  loan  association  had  paid  $4S0>  as 
Installments  on  his  stock,  but  that  the  directors 
had  declared  that  the  stock  was  worth  23  per 
cent,  less  than  its  face  value,  raises  an  issue  of 
fact  as  to  the  value  of  his  stock,  which  will  pre- 
vent the  supreme  court  from  entering  judgment 
on  reversal  of  a  judgment  of  the  court  of  ap- 
peals. 

3.  The  supreme  court  cannot  enter  judgment 
upon  a  controverted  issue  of  fact. 

Error  to  court  of  civil  appeals  of  Third  su- 
preme judicial  district 

Suit  by  the  People's  Building,  Loan  &  Sav- 
ing Association  against  Dan  T.  Leary  and 
wife.  From  a  judgment  of  the  court  of  civil 
appeals  affirming  a  judgment  for  plaintiff  (49 
S.  W.  632),  defendants  bring  error.  Reversed. 

Hudglns  &  Estes,  R.  W.  Rogers,  Todd  & 
Glass,  and  Dan  T.  Leary,  for  plaintiffs  in  er- 
ror. Smelser  &  Mahaffey,  for  defendant  in 
error. 

BROWN,  J.  Daniel  T.  Leary  borrowed 
from  the  loan  association  $1,800,  for  which  he 
executed  his  bond,  Joined  by  his  wife,  for 
$4,000,  dated  February  26,  1894,  payable  to 
the  said  association,  and  subscribed  for  20 
shares  of  stock  in  that  corporation,  of  th* 
face  value  of  $100  per  share.  The  bond  re- 
cited that  Leary,  as  a  member  and  stockhold- 
er of  the  association,  had  received  from  it, 
under  the  articles  of  Incorporation,  an  ad- 
vance of  $100  per  share  on  the  value  of  20 
shares  of  stock.  In  anticipation  of  their  par 
value  at  the  time  when  they  should  mature, 
stating  the  terms  as  follows:  "Now,  the  con- 
dition of  this  obligation  Is  such  that  if  the 
said  above-bounden  Daniel  T.  Leary,  his  heirs, 
executors,  administrators,  or  assigns,  shall 
well  and  truly  pay  or  cause  to  be  paid  unto 
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the  said  People's  Building,  Loan  &  Saving 
Association,  or  Its  certain  attorney,  succes- 
sors, or  assigns,  the  just  and  full  sum  of  $2,- 
000  on  or  before  the  maturity  of  the  said 
shares,  payable  In  the  manner  following,— 
that  Is  to  say,  twenty  dollars  and  no  cents, 
monthly,  as  an  Installment  on  the  said  shares 
of  stock,  and  eight  dollars  and  thirty-three 
cents  Interest,  and  eight  dollars  and  thirty- 
three  cents  premium  on  said  advance  of  $2,- 
000  each  and  every  month  from  the  date  there- 
of, for  such  term  as  will  secure  the  said  Peo- 
ple's Building,  Loan  &  Saving  Association  the 
payment  of  the  full  sum  of  $100  on  each  and 
every  one  of  the  said  twenty  shares  hereby  se- 
cured to  be  paid,  *  *  •  this  obligation 
shall  be  void."  The  contract  stipulated  that 
payments  should  commence  on  a  certain  date, 
and  be  paid  monthly  on  the  last  Saturday  of 
each  month.  Leary  bound  himself  to  pay  the 
taxes  on  the  property,  and  to  Insure  the  build- 
ings thereon  upon  which  the  deed  of  trust 
was  given  to  secure  the  payment  of  the  mon- 
ey borrowed;  and  It  was  expressed  that,  In 
case  Leary  should  be  In  default  of  payment 
of  any  of  the  sums  mentioned  In  the  bond  for 
a  period  of  three  months,  "the  whole  principal 
sum  hereby  secured  to  be  paid,  together  with 
interest  and  premium  hereon,  shall  become 
due  and  payable  immediately  thereafter,  al- 
though the  period  above  limited  for  payment 
thereof  may  not  have  expired,  anything  there- 
in contained  to  the  contrary  notwithstanding." 
It  also  provided  for  a  reasonable  attorney's 
fee  In  case  suit  was  brought  to  enforce  its 
collection.  The  20  shares  of  stock  subscrib- 
ed for  by  Leary  were  never  delivered  to  him, 
but  be  at  the  same  time  transferred  them  to 
the  loan  company  as  collateral  to  secure  the 
loan.  Leary  and  wife  executed  and  deliver- 
ed to  EL  A.  Walton,  treasurer  of  the  asso- 
ciation, as  trustee,  a  deed  of  trust  upon  cer- 
tain lots  in  the  city  of  Texarkana,  Tex.,  to 
secure  the  sum  advanced.  The  deed  of  trust 
contained  the  same  provisions  as  those  copied 
above  from  the  contract,  and  It  was  agreed 
that,  In  case  Leary  should  be  In  default  of 
payment  of  any  of  the  sums  named  for  the 
period  of  three  months,  the  trustee  should  be 
empowered  to  sell  the  property  under  the 
terms  specified  therein,  and  that  the  proceeds 
of  such  sale  should  be  applied  as  follows:  (1) 
To  the  payment  of  the  costs  and  expenses  of 
executing  the  trust;  (2)  to  the  payment  to 
the  association  of  $100  per  share  for  each  of 
the  shares  of  stock,  all  unpaid  interest  and 
premiums  accrued  thereon,  and  all  moneys 
that  Leary  might  owe  the  association  on  the 
shares  of  stock,  all  taxes  and  assessments  and 
any  sum  of  money  that  the  association  might 
have  paid  for  Leary  on  account  of  his  failure 
to  keep  the  buildings  Insured,  less  "the  actual 
value  of  said  shares  of  stock  at  the  time  of 
sale."  Leary  paid  up  all  dues  and  assess- 
ments against  him,  and  on  the  1st  day  of 
February,  1896,  wrote  a  letter  to  the  officers 
of  the  association,  in  which  he  expressed  a 
desire  to  withdraw  from  it   In  that  letter 


he  used  the  following  language:  "I  want  to 
pay  so  much  cash,  and  have  you  take  my 
stock,  and  cancel  the  mortgage  on  my  prop- 
erty. In  other  words,  what  will  you  accept 
In  cash  as  a  complete  settlement  now  be- 
tween us?  I  subscribed  for  the  stock  and 
borrowed  the  money  with  the  full  understand- 
ing that  the  amount  I  paid  each  month  would 
pay  me  out  at  the  end  of  five  years."  To 
this  letter  the  association  replied,  offering  to 
allow  him  a  deduction  of  $843.75  as  the  value 
of  his  stock.  No  objection  was  made  to  his 
withdrawing  stock,  but  the  controversy  was 
over  the  sum  to  be  allowed  as  a  credit  for  the 
payments  made  on  the  stock.  There  was  no 
proof  of  the  value  of  the  stock  made  by  either 
party,  except  that  Leary  had  paid  In  $480  as 
installments  on  the  stock,  $80  for  expense 
fund,  and  $10  fee  for  examination  of  title;  and 
the  association  proved  by  one  of  Its  officers  that 
it  was  a  solvent  concern,  and  had  a  surplus 
of  $201,000,  but  that  the  board  of  directors 
in  1895  had  declared  that  the  stock  was 
worth  23  per  cent,  less  than  par,  but  there 
was  no  proof  that  they  had  taken  any  action 
upon  the  application  of  Leary  in  deciding 
what  value  should  be  placed  upon  his  stock. 
Leary  tendered  to  the  agent  and  attorney  of  the 
association  at  Texarkana  $908.75  in  full  set- 
tlement of  the  debt.  If,  however,  he  is  allow- 
ed $480,  the  tender  was  not  sufficient  He  had 
paid  as  interest  and  premium  upon  the  debt 
the  sum  of  $371.54,  and,  the  contract  being 
usurious,  it  is  not  denied  that  he  was  entitled 
to  a  credit  for  that  sum.  The  contest  Is  up- 
on his  right  to  be  credited  with  the  value  of 
his  stock  in  the  association.  In  September, 
1896,  the  association  proceeded  under  the 
deed  of  trust  to  sell  the  property  for  the 
payment  of  the  debt.  Leary  sued  out  a  writ 
of  Injunction  to  prevent  the-  sale,  and  the  as- 
sociation pleaded  In  reconvention  upon  Its 
bond,  and  asked  for  a  foreclosure  of  its  lien 
upon  the  lot.  Upon  a  trial  before  the  court 
the  contract  was  held  to  be  usurious.  Leary 
was  allowed  a  deduction  of  $200,  reserved  in 
the  making  of  the  loan,  and  $371.54  on  ac- 
count of  interest  and  premiums  paid,  and 
judgment  entered  for  $1,428.46,  foreclosing  the 
lien  of  the  deed  of  trust,  denying  to  him  a 
credit  for  amount  paid  on  stock.  The  court 
of  civil  appeals  for  the  Third  supreme  judicial 
district  affirmed  the  judgment  of  the  district 
court  The  shares  of  stock  subscribed  for  by 
Leary  not  having  matured  when  the  plea  of 
reconvention  was  filed,  the  building  and  loan 
association  was  not  entitled  to  enforce  the  col- 
lection of  the  whole  amount  of  the  debt  ex- 
cept by  the  terms  of  the  deed  of  trust  by 
which  Leary's  failure  for  three  months  to 
make  payment  of  Installments  upon  the  stock, 
interest,  and  premiums,  and  other  charges 
which  might  accrue  against  him  under  the 
by-laws  matured  the  whole  debt  and  the 
trustee  was  empowered  to  sell  the  land,  pay- 
ing to  the  association  out  of  the  proceeds  its 
debt  and  other  charges,  less  the  actual  value 
of  the  stock  at  the  time  of  the  sale.   The  as- 
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soclation  could  not  avail  Itself  of  the  terms 
that  matured  the  debt,  and  enforce  Its  col- 
lection, without  giving  credit  for  the  actual 
value  of  the  stock.  Association  v.  Griffin,  90 
Tex.  486,  39  S.  W.  656;  Brlnghurst  v.  Asso- 
ciation (Tex.  Civ.  App.)  47  S.  W.  831.  Lea- 
ry's  right  to  have  the  value  of  the  stock  cred- 
ited upon  the  debt  did  not  depend  upon  the 
intent  to  evade  the  usury  laws  of  the  state, 
but  rested  upon  the  contract  itself.  It  was 
admitted  that  Leary  paid  on  the  stock  the 
sum  of  $480,  but  he  was  entitled  to  profits 
and  liable  to  deductions  for  losses,  and  the 
stock  might  have  been  worth  more  or  less 
than  that  sum  at  the  time  the  land  was  to  be 
sold.  The  amount  paid  was  evidence  of  the 
value  of  the  shares,  and,  if  there  had  been  no 
other  proof  of  value,  would  be  sufficient  to 
establish  the  fact  that  the  stock  was  worth 
the  amount  of  the  payments  made  upon  it; 
but  It  was  proved  by  the  defendant  below, 
without  objection,  that  In  1895  the  directors 
of  the  building  association  had  determined 
that  the  stock  was  worth  23  per  cent,  less 
than  its  face  value.  That  evidence  Is  suffi- 
cient to  make  an  Issue  of  fact  as  to  the  value 
of  the  stock  at  the  time  the  building  associa- 
tion sought  to  make  sale  of  it  which  Issue 
was  not  decided  by  the  trial  court  nor  by  the 
court  of  civil  appeals,  and  this  court  cannot 
enter  judgment  upon  a  controverted  issue  of 
fact.  The  district  court  erred -In  denying  to 
Leary  a  credit  for  the  actual  value  of  his 
stock,  for  which  error  the  judgments  of  the 
district  court  and  of  the  court  of  civil  appeals 
are  reversed,  and  the  cause  is  remanded. 


COTTON  et  at  v.  RAND. 
(Supreme  Court  of  Texas.    June  19,  1899.) 

AGENCY  —  TERMINATION  —  CONSPIRACY — COM- 
PENSATION— LIMITATIONS— NEW 
CAUSE  OP  ACTION. 

1.  Where  an  agent,  acting  for  the  several  own- 
ers of  a  suburban  addition,  conspired  with  some 
of  them  to  sue  the  others  for  an  alleged  indebt- 
edness to  him,  agreeing  to  divide  with  them  all 
recovered  over  a  certain  amount,  this  was  a 
termination  of  the  agency,  though  nothing  was 
done  pursuant  to  the  conspiracy. 

2.  It  being  provided  that  an  agent  should  re- 
ceive his  compensation  from  sales  of  lots  as 
made  from  time  to  time,  and  not  at  the  termina- 
tion of  the  agency,  he  was  entitled  to  recover  the 
compensation  earned  when  the  agency  was  for- 
feited. 

3.  An  agent  was  employed  for  one  year  at  a 
stated  salary,  to  sell  lots  in  a  suburban  addition. 
The  agency  was  continued  thereafter,  but  the 
agent  was  to  be  paid  his  salary  out  of  the  prop- 
erty when  sold,  or  as  sales  should  be  made  from 
time  to  time.  Held,  that  the  salary  was  payable 
annually,  and  limitation  began  to  run  against 
each  year's  salary  at  the  end  of  that  year. 

4.  An  agent,  acting  in  two  distinct  enterprises 
in  which  his  principals  were  not  the  same,  sued 
for  his  salary  as  agent  for  both,  but  afterwards, 
in  an  amendment,  averred  that  it  was  under- 
stood "there  was  no  *  *  *  need  for  an  agent 
for"  one  of  the  enterprises.  Held,  that  this  stat- 
ed a  different  cause  of  action,  so  that  limitations 
continued  to  run  until  the  amendment  was  filed. 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  judicial  district 


Action  by  Noyes  Band  against  Frank  B. 
Cotton  and  others.  From  a  judgment  of  the 
court  of  civil  appeals  affirming  a  judgment 
for  plaintiff  (51  S.  W.  55),  defendants  bring 
error.  Reversed. 

Millard  Patterson  and  W.  B.  Merchant  for 
plaintiffs  In  error.  Leigh  Clark,  W.  M.  Cold- 
well,  and  W.  B.  Brack,  for  defendant  In  error. 

GAINES,  C.  3.  The  defendant  in  error, 
Noyes  Band,  brought  this  suit  against  plain- 
tiffs in  error,  Frank  B.  Cotton  and  others,  on 
the  12th  day  of  September,  1893.  He  obtain- 
ed a  Judgment,  which  was  reversed  by  the 
court  of  civil  appeals.  Cotton  v.  Rand,  23  S. 
W.  682.  The  cause  was  again  tried  upon  a 
fourth  amended  original  petition,  filed  May 
4,  1898,  and  again  resulted  in  a  judgment  for 
the  plaintiff.  That  judgment  having  been 
affirmed  by  the  court  of  civil  appeals  (51  S. 
W.  55),  this  writ  of  error  has  been  sued  oat 
to  reverse  it 

The  suit  was  brought  to  recover  a  salary 
alleged  to  have  been  earned  by  the  plaintiff 
as  agent  under  a  contract  made  by  F.  B.  Cot- 
ton, for  himself  and  others,  and  also  for  cer- 
tain expenditures  claimed  to  have  been  made 
by  plaintiff  as  such  agent  The  alleged 
agency  grew  out  of  certain  Joint  ventures  of 
the  parties  to  this  suit  and  others  in  certain 
mineral  and  suburban  lands.  The  first  ven- 
ture had  its  origin  In  a  written  agreement 
entered  Into  In  April,  1880,  by  the  plaintiff. 
Noyes  Rand,  Francis  W.  Abney,  Richard  W. 
Dorphley,  P.  B  Delaney,  and  Clarence  P. 
Ehrman,  as  parties  of  the  first  part  and  by 
defendant  Cotton,  for  himself  and  others 
(whose  names  are  not  disclosed  In  the  writ- 
ing), as  parties  of  the  second  part  The  stip- 
ulations of  that  agreement  were  as  follows: 
"First.  That  all  options  now  held  by  said 
parties  of  the  first  part  or  any  of  them,  for 
the  purchase  of  mineral  lands  in  the  state  of 
Texas,  as  well  as  all  options  for  such  pur- 
chases as  they  may  hereafter  secure,  and 
any  and  all  such  purchases  as  they  may  here- 
after make,  and  all  mineral  lands  already  lo- 
cated, or  that  may  hereafter  be  located,  by 
them  In  the  state  of  Texas,  shall  be  for  the 
joint  benefit  of  the  parties  to  this  agreement 
In  the  proportion  of  one-half  Interest  to  the 
parties  of  the  second  part  Second.  That  said 
parties  of  the  second  part  will  furnish  the 
necessary  amount  of  money,  not  exceeding 
thirty  thousand  ($30,000)  dollars,  to  pay  the 
cost  of  such  lands  as  may  be  selected  by  the 
parties  of  the  first  part  out  of  any  such  as 
are  now  controlled,  or  as  may  be  secured 
hereafter,  and  that  they  will  send  a  represen- 
tative to  such  point  as  may  be  designated  by 
parties  of  the  first  part  to  examine  said  lands, 
as  soon  as  so  required  to  do,  such  represen- 
tative to  be  authorized  to  pay  for  same  as 
soon  as  he  shall  examine  and  approve  of  them 
and  the  proper  deeds  and  titles  shall  be  fur- 
nished; said  deeds  to  be  made  in  the  name 
of  Frank  B.  Cotton  and  Edwin  B.  Backing- 
ham,  as  trustees  for  the  respective  parties  to 
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this  agreement  Third.  That  partial  of  the 
second  part  hereto  will  pay  to  the  parties  of 
the  first  part  the  sum  of  seventeen  hundred 
and  twenty-three  ($1,723)  dollars,  to  reim- 
burse outlays  already  Incurred  by  them,  In- 
cluding the  cost  of  about  six  tons  ore  now 
In  transit  from  St  Louis,  Mo.,  to  Philadel- 
phia, Ps-,  which  ore  shall  thereupon  become 
the  property  of  the  parties  hereto  for  their 
joint  benefit  such  payment  to  be  made  upon 
the  execution  of  this  agreement  and  the  deliv- 
ery of  said  ore  at  such  point  as  may  be  Indi- 
cated by  the  parties  of  the  second  part  hereto. 
Fourth.  That  the  parties  of  the  second  part 
will  advance  the  sum  of  not  exceeding  thirty- 
five  hundred  ($3,600)  dollars  to  meet  the  cost 
of  outfit  and  the  necessary  expenses  of  their 
aforesaid  representative,  and  of  such  of  the 
parties  of  the  first  part  as  may  go  to  Texas 
to  attend  to  this  business,  and  to  pay  them 
for  their  service  In  such  employment,  which 
advance  shall  he  reimbursed  out  of  the  fu- 
ture earnings  of  this  enterprise.  Fifth.  That 
parties  of  the  second  part  will  furnish  such 
further  amount  of  money  as  the  parties  here- 
to may  decide  as  needed  for  developing  the 
lands  under  this  agreement  and  for  carrying 
out  the  plans  to  be  hereafter  agreed  upon  by 
said  parties  hereto,  the  entire  amount  so  fur- 
nished to  be  reimbursed  out  of  the  net  earn- 
ings of  the  enterprise  before  any  dividends 
shall  be  declared  on  the  capital  stock  of  the 
company  to  be  formed  as  hereinafter  provid- 
ed. Sixth.  That  said  parties  of  the  first  part 
agree  that  Noyes  Band  and  Francis  W.  Ab- 
ney  will  personally  go  to  Texas  at  once,  and 
attend  to  the  purchase  of  the  land  as  afore- 
said, and  to  carry  out  the  plans  of  the  par- 
ties hereto,  for  the  space  of  three  months 
from  date  of  this  agreement  if  necessary, 
receiving,  as  compensation  for  their  service 
while  so  employed,  two  hundred  ($200)  dol- 
lars each  per  month,  besides  the  cost  of  their 
outfit  and  necessary  traveling  and  other  ex- 
penses, and  will  also  secure  the  services  of 
Clarence  P.  Bhrman,  at  the  rate  of  one  hun- 
dred ($100)  dollars  per  month  and  expenses, 
to  assist  them,  such  payments  to  be  met  out 
of  the  advance  hereinbefore  provided  to  be 
made  by  the  parties  of  the  second  part  Sev- 
enth. That  as  soon  as  the  parties  of  the  first 
part  shall  have  secured  such  lands  as  they 
may  decide  upon,  and  the  deeds  therefor  shall 
have  been  executed  and  received,  a  meeting 
of  all  the  parties  hereto,  in  person  or  by 
proxy,  shall  be  held,  in  such. place  as  may  be 
mutually  agreed  upon,  and  a  company  organ- 
ized under  a  charter  to  be  obtained  under  the 
laws  of  Texas,  or  of  such  other  state  as  may 
be  decided  upon,  with  such  an  amount  of 
capital  stock  and  of  such  par  value  per  share 
as  the  parties  hereto  may  determine,  and  di- 
rectors and  officers  shall  be  elected  to  man- 
age the  business  of  said  company,  each  of 
the  respective  parties  hereto  having  an  equal 
representation  In  the  board  of  directors,  but 
the  officers  to  be  of  the  party  of  the  second 
part,  or  such  as  may  be  acceptable  to  them  of 


the  parries  of  the  first  part  Thereupon  the 
titles  to  all  lands  that  may  have  been  pur- 
chased shall  be  properly  vested  In  said  com- 
pany in  due  legal  form,  and  full-paid  stock 
of  the  company  shall  thereupon  be  issued  to 
the  respective  parties  hereto  in  the  proportion 
of  one-half  of  the  entire  capital  stock  to  the 
parties  of  the  first  part,  or  in  such  other  divi- 
sions as  the  respective  parties  may  agree 
among  themselves.  Eighth.  That  all  lands 
that  may  be  located  or  patented  under  this 
agreement  shall  be  assigned  to  the  hereinbe- 
fore named  trustees  by  the  individual  in 
whose  name  they  are  to  be  located,  under  a 
written  agreement  to  be  executed  at  the  time 
of  authorisation  of  such  location  In  his  name. 
Ninth.  It  is  further  agreed  that  none  of  the 
Individual  members  of  the  respective  parties 
hereto  shall  directly  or  indirectly  operate  in 
mineral  lands  or  mineral  products  of  the 
state  of  Texas,  within  the  district  which  this 
agreement  is  intended  to  cover,  unless  by 
consent  of  the  other  party  hereto." 

The  second  contract  was  entered  into  De- 
cember, 1880,  by  F.  B.  Cotton  of  the  first 
part,  and  Rand  and  Dorphley  of  the  second 
part.  Its  stipulations  are  as  follows:  "That 
all  purchases  of  land,  leases,  mining  rights, 
and  Interests  or  real  estate,  in  general,  west 
of  the  Mississippi  river  (not  embraced  in  a 
certain  contract  between  the  parties  hereto 
and  their  associates,  bearing  date  April  17, 
1880),  which  may  be  made  after  November 
19,  1880,  by  either  or  any  of  the  parties  of 
the  second  part  hereto  or  their  associates, 
shall  be  for  the  joint  account  and  Interest 
of  the  parties  hereto  and  their  associates, 
and  no  others,  during  the  continuation  of  this 
agreement  or  any  contract  that  may  be  ex- 
ecuted in  accordance  with  it  said  Interest 
to  be  apportioned  as  follows:  Two-thirds 
of  all  profits  arising  from  such  purchases  to 
accrue  to  Frank  B.  Cotton  and  his  associates; 
one-third,  to  NoyeB  Rand,  R.  W.  Dorphley. 
and  their  associates.  It  Is  agreed  and  under- 
stood, as  the  conditions  upon  which  this 
agreement  is  based,  that  the  necessary  funds 
for  making  the  aforesaid  purchases,  for 
meeting  the  necessary  expenses,  and  for  such 
improvement  or  developments  as  may  be 
agreed  upon  between  the  parties  hereto,  are 
to  be  furnished  or  secured  by  said  Frank  B. 
Cotton  and  his  associates;  that  said  Noyes 
Band  and  R.  W.  Dorphley  will  attend  them- 
selves, or  through  competent  representatives, 
to  securing,  purchasing,  and  getting  in  prop- 
er condition  for  development  Improvement 
or  sale,  as  may  be  agreed  upon,  any  pur- 
chase that  may  be  made  under  this  agree- 
ment; that  the  party  of  the  first  part  and  his 
associates  shall  not  be  held  to  any  purchases 
of  leases  unless  approved  by  him  and  his  as- 
sociates, or  for  a  greater  sum  than  $2,000, 
for  expenses,  unlesB  expressly  authorized 
by  him  or  them;  and  that  the  titles  to  es- 
tates, leases,  mining  rights,  and  Interests 
shall  be  vested  in  Frank  B.  Cotton,  as  trus- 
tee, for  the  purposes  hereof."  This  contract 
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to  signed  by  Cotton,  for  self  and  associates, 
and  by  Rand  and  Dorphley. 

Under  the  first  contract,  more  than  87  sec- 
tions of  mineral  lands  were  acquired,  and 
were  conveyed,  as  provided  therein,  to  F.  B. 
Cotton  and  Edwin  B.  Buckingham,  as  trus- 
tees. Under  the  second  contract,  there  was 
acquired  for  the  parties  thereto  a  tract  of 
550  acres  of  land  lying  adjacent  to  the  city 
of  El  Paso,  which  is  known  as  the  "Cotton 
Addition"  to  that  city.  The  title  to  this 
tract  seems  to  have  been  taken  in  the  name 
of  Cotton,  as  trustee.  Most  of  the  parties 
to  the  venture  in  the  mineral  lands  were  also 
Interested  in  the  purchase  and  sale  of  the 
Cotton  addition,  but  there  were  some  parties 
interested  in  each  who  had  no  interest  in 
the  other  enterprise. 

About  the  month  of  August,.  1881,  Cotton, 
through  a  correspondence  by  mall  and  tele- 
graph, entered  into  a  contract  with  Rand, 
by  which  he  engaged  Rand  to  take  the  man- 
agement, as  agent,  of  the  mineral  lands  and 
the  Cotton  addition  for  the  term  of  one  year, 
and,  in  consideration  of  his  services,  agreed, 
among  other  things,  to  pay  him  the  sum  of 
$2,000.  The  plaintiff,  Rand,  claims  that,  be- 
fore the  expiration  of  the  year,  the  contract, 
with  some  modifications,  was  renewed  by  a 
verbal  agreement  between  himself  and  Cot- 
ton. In  his  original  petition  filed  in  this 
case,  September  12,  1S93,  the  terms  of  this 
latter  agreement  are  alleged  as  follows: 
"That  about  August,  1882,  F.  B.  Cotton  no- 
tified him  that  he  was  financially  embarras- 
sed, and  would  not  be  able  to  furnish  the 
necessary  means  to  carry  on  the  operations 
at  El  Paso,  and  would  not  be  able  to  advance 
money,  etc.;  and  requested  plaintiff  that  be 
(plaintiff)  should  continue  as  agent  at  the 
aforesaid  salary,  and  that  plaintiff  should 
raise  the  necessary  funds  to  carry  on  the 
business  by  sales  of  property  out  of  the  Cot- 
ton addition,  and,  if  necessary,  by  borrow- 
ing money." 

On  July  10,  1896,  the  plaintiff  filed  an 
amended  petition,  in  which  the  averments 
as  to  the  agreement  are  as  follows:  "That 
Frank  B.  Cotton,  acting  as  trustee  as  afore- 
said, and  as  agent  for  all  persons  interested 
in  said  two  contracts  of  April  and  December, 
1880,  represented  to  plaintiff  that  he  was 
financially  embarrassed,  and  notified  plain- 
tiff that  he  would  not  be  able  to  furnish  the 
necessary  means  to  carry  on  the  operations 
at  El  Paso,  and  would  not  be  able  for  a  time 
to  advance  the  sums  of  money  that  he  had 
promised  to  advance,  and  requested  plaintiff 
that  he  (plaintiff)  should  continue  to  act  as 
agent  at  the  aforesaid  salary,  and  that  plain- 
tiff should  raise  the  necessary  funds,  and 
agreed  that  the  necessary  funds  should  be 
raised,  to  carry  on  the  business,  by  sales  of 
property  out  of  the  Cotton  addition,  and,  if 
necessary,  by  borrowing  money,  and  agreed 
that  plaintiff  should  be  paid  his  salary  out 
of  said  property  when  sold,  or  as  sales  of  the 
same  should  be  made  from  time  to  time." 


The  plaintiff  filed  a  second  amended  peti- 
tion on  the  23d  day  of  December,  1897,  la 
which  the  terms  of  the  verbal  contract  are 
alleged  as  follows:  "That  about  August, 
1882,  the  said  Frank  B.  Cotton,  acting  as 
trustee  as  aforesaid,  and  as  agent  for  all 
persons  interested  In  said  two  contracts,  rep- 
resented to  plaintiffs  that  he  (Cotton)  was 
financially  embarrassed,  and  notified  this 
plaintiff  that  he  would  not  be  able  to  fur- 
nish the  necessary  means  to  carry  on  the 
operations  at  El  Paso,  as  he  had  theretofore 
done,  and  would  not  be  able  for  a  time  to 
advance  the  sums  of  money  that  be  had 
promised  to  advance  by  the  terms  of  said 
contract,  and  then  and  there  requested  of 
plaintiff  that  be  (plaintiff)  should  continue 
to  act  as  agent  at  the  aforesaid  salary,  but 
that  plaintiff  should  raise  the  necessary 
funds,  and  agreed  that  plaintiff  should  be 
paid  his  salary  out  of  said  property  when 
sold,  or  as  sales  of  the  same  should  be  made 
from  time  to  time;  and  further  says  that  in 
August,  1882,  it  was  understood  and  agreed, 
by  and  between  plaintiff  and  said  Cotton, 
as  trustee,  that  his  claim  for  salary  which 
had  then  accrued,  or  which  might  after- 
wards accrue,  should  be  payable  out  of  the 
funds  derived  from  the  disposition  of  lots 
and  blocks  or  property  belonging  to,  or  con- 
nected with,  said  Cotton  addjtlon." 

In  an  amendment  filed  April  9,  1898,  the 
terms  of  the  agreement  are  stated  in  the 
following  language:  "That  about  August 
1882,  the  said  Frank  B.  Cotton,  acting  as 
trustee  as  aforesaid,  and  as  agent  for  all 
parties  Interested  in  said  two  contracts,  rep- 
resented to  plaintiff  that  he  (Frank  B.  Cot- 
ton) was  financially  embarrassed;  that  he 
could  obtain  no  money  from  his  associates 
at  that  time,  and  would  not  be  able  to  do 
so  until  the  patents  were  obtained  for  said 
mineral  lands,  and  notified  this  plaintiff  that 
he  would  not  be  able  to  furnish  the  neces- 
sary means  to  carry  on  the  operations  at  El 
Paso  as  he  had  theretofore  done,  and  would 
not  be  able  for  a  time  to  advance  the  sums 
of  money  that  he  had  promised  to  advance 
by  the  terms  of  said  contract,  and  then  and 
there  requested  of  plaintiff,  as  trustee  and 
agent  for  all  the  parties  thereto,  that  plain- 
tiff should  continue  to  act  as  agent  at  the 
aforesaid  salary,  and  that  plaintiff  should 
raise  the  necessary  funds,  and  agreed  that 
the  necessary  funds  should  be  raised  to  car- 
ry on  the  business  by  sales  of  property  out 
of  said  Cotton  addition,  and,  if  necessary, 
by  borrowing  money,  and  agreed  that  plain- 
tiff should  be  paid  his  salary  out  of  said 
property  when  sold  or  as  sales  of  the  same 
should  be  made  from  time  to  time." 

In  the  amended  petition,  upon  which  the 
case  was  tried,  the  terms  of  the  contract  are 
alleged  as  follows:  "Plaintiff  further  says 
that  about  August  1882,  the  said  Frank  B. 
Cotton,  acting  as  trustee  and  agent  as  afore- 
said for  all  the  parties  interested  In  said  two 
contracts  of  April  17,  1880,  and  December  21, 
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1880,  and  bo  represented  himself  to  be  such 
trustee  and  agent,  except  for  plaintiff,  repre- 
sented to  plaintiff  that  he  (Frank  B.  Cotton) 
was  financially  embarrassed,  that  he  could 
obtain  no  money  from  his  associates  at  that 
time,  and  Informed  and  notified  plaintiff  that 
he  would  not  be  able  to  furnish  the  neces- 
sary means  to  carry  on  the  operations  at 
El  Paso,  as  he  had  theretofore  done,  and 
would  not  be  able,  for  a  time  at  least,  to 
advance  the  sums  of  money  he  had  promised 
to  advance  by  the  terms  of  said  contract,  and 
then  and  there  requested  of  plaintiff,  as  trus- 
tee and  agent  for  his  said  associates,  as  well 
as  for  all  the  parties  as  aforesaid,  that  he 
(plaintiff)  should  continue  to  act  as  agent  at 
the  aforesaid  salary,  but  that  plaintiff  should 
raise  the  necessary  funds,  and  agreed  that 
the  necessary  funds  should  be  raised  to  carry 
on  the  business  by  sales  of  property  out  of 
said  Cotton  addition,  and,  if  necessary,  by 
borrowing  money,  and  agreed  that  plaintiff 
should  be  paid  his  salary,  then  accrued  or 
which  might  thereafter  accrue,  out  of  said 
property  when  sold,  or  as  sales  thereof 
should  be  made  from  time  to  time,  It  being 
understood  that  there  was  no,  or  but  nominal, 
need  for  an  agent  for  said  mineral  lands  after 
the  first  year  as  aforesaid,  to  all  of  which 
plaintiff  assented." 

The  defendants  Cotton,  Hunt,  and  Millard 
Patterson,  as  administrator  of  the  estate  of 
Samuel  Colt,  answering,  denied  the  making 
of  the  verbal  contract  as  alleged;  pleaded 
the  statutes  of  limitation;  alleged  that,  if 
the  contract  was  ever  made,  the  plaintiff  had 
by  his  misconduct  precluded  himself  from  re- 
covering anything  under  It;  and  also  pleaded, 
in  effect,  in  reconvention  for  advances  made 
to  Rand,  and  for  money  received  by  him  as 
agent  from  the  proceeds  of  the  enterprise. 

The  contract  between  Cotton,  as  trustee, 
and  Rand,  for  the  hitter's  services  as  agent 
for  the  mineral  lands  and  the  Cotton  addition 
for  one  year,  was  proved.  It  was  also  proved 
that  Rand  continued  to  act  as  agent  from  the 
expiration  of  that  year  until  September,  1893. 
As  to  the  terms  of  the  contract  under  which 
Rand  served,  there  was  a  sharp  conflict  in 
the  testimony.  Rand  testified  to  the  contract 
as  alleged  In  his  last  petition,  while  Cotton 
deposed  that  about  the  time  of  the  expira- 
tion of  the  first  contract  he  engaged  Rand  to 
continue  as  agent  for  certain  considerations 
not  necessary  to  mention  In  this  connection, 
but  notified  him  that  he  would  pay  no  salary. 

It  was  also  shown  by  the  evidence  that  In 
the  month  of  March,  1892,  the  plaintiff.  Rand, 
entered  into  two  contracts  with  reference  to 
the  mineral  lands  and  the  Cotton  addition,  of 
which  the  following  are  copies: 

"Memorandum  of  an  agreement  made  and 
entered  into  this  eighth  day  of  March,  A.  D. 
1882,  by  and  between  Noyes  Rand,  of  El 
Paso,  Texas,  as  party  of  the  first  part,  and 
Francis  W.  Abney,  of  Charleston,  West  Vir- 
ginia, and  Samuel  Colt  of  Washington,  D.  C, 
for  themselves  and  as  assignees  of  Edwin  B. 


Buckingham,  George  H.  Cotton,  and  Walter 
Q.  Cotton,  parties  of  the  second  part,  witness- 
ed:  Whereas,  all  the  parties  hereto,  being 
Interested  in  certain  properties  In  the  state 
of  Texas,  acquired  and  held  under  the  pro- 
visions of  two  certain  contracts,  one  dated 
April  17,  1880,  and  signed  by  Noyes  Rand, 
Francis  W.  Abney,  Richard  W.  Dorphley,  P. 
B.  Delaney,  by  Richard  W.  Dorphley,  Clar- 
ence P.  Ehrman,  by  Noyes  Rand,  on  the  one 
part,  and  by  Frank  B.  Cotton,  for  self  and 
associates,  on  the  other  part  and  the  other 
dated  December  21, 1880,  and  signed  by  Frank 
B.  Cotton,  for  self  and  associates,  on  the  one 
part  and  Richard  W.  Dorphley,  for  self  and 
Noyes  Rand,  on  the  other  part:  Now,  there- 
fore, the  parties  hereto  hereby  agree  to  pool 
their  Interests,  each  party  to  have  an  equal 
share  of  all  the  interests  they  now  hold,  or 
may  hereafter  obtain,  in  the  properties  now 
held  under  the  two  contracts  hereinbefore 
mentioned,  and  all  the  parties  hereto  join 
together  for  mutual  benefit  and  protection, 
and  for  this  purpose  each  party  hereto  binds 
himself  to  the  other  to  adopt  such  course  of 
action  In  regard  to  the  properties  In  question 
as  may  be  mutually  agreed  upon,  and  such 
as  will  be  for  the  best  interests  of  all  as 
well  as  the  properties.  For  this  purpose,  it 
is  agreed  that  said  Noyes  Rand,  party  of  the 
first  part,  shall  act  as  the  resident  partner 
and  agent  for  all  the  parties  In  Interest  to 
the  extent  of  the  conditions  to  be  hereafter 
agreed  upon,  and  he,  the  said  Rand,  shall  re- 
ceive as  compensation  therefor  the  sum  of 
twelve  hundred  dollars  per  annum,  payable  in 
monthly  installments  of  one  hundred  dollars 
each,  together  with  house  rent  free  of  charge; 
and  the  parties  of  the  second  part  hereto 
hereby  agree  and  bind  themselves  to  pay  the 
same,  or  to  see  that  the  same  Is  paid,  un- 
til such  time  as  the  revenue  from  the  prop- 
erties shall  of  Itself  provide  for  payment  of 
same,  and  this  provision  to  remain  In  force 
until  otherwise  arranged  by  mutual  consent 
or  agreement.  It  is  further  agreed,  by  and 
between  the  parties  hereto,  that  as  soon  as  It 
can  be  possibly  arranged,  the  possessory  con- 
trol of  all  the  properties  held  under  the  two 
contracts  hereinbefore  mentioned  shall  be 
placed  In  Francis  W.  Abney  and  Noyes  Rand, 
as  trustees  for  the  parties  hereto,  who  shall 
pass  title  to  same  to  all  vendees  of  any  por- 
tion or  all  of  same,  as  the  case  may  be;  that 
the  property  shall  be  divided  off  into  blocks 
and  lots,  and  prices  fixed  upon  same  from  time 
to  time,  a  schedule  of  such  to  be  given  each 
party  In  interest  and,  in  case  of  sales,  it 
shall  require  the  signature  of  both  trustees  In 
order  to  pass  title,  and  In  case  of  any  sale  at 
figures  at  less  than  the  schedule  price  the  con- 
sent of  all  parties  hereto  shall  be  necessary; 
monthly  statements  of  all  receipts  and  dis- 
bursements to  be  made  by  the  trustees.  For 
the  purpose  of  this  agreement  Francis  W. 
Abney  shall  act  as  treasurer  or  custodian  of 
all  moneys  arising  from  this  venture,  and  dis- 
burse the  same  according  to  the  Interests  of 
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the  parties  hereto,  as  may  be  agreed  upon 
from  time  to  time.  It  Is  understood  and 
agreed  to,  between  the  parties  hereto,  that 
all  moneys  necessary  for  legitimate  expenses 
and  taxes,  accrued  and  to  accrue,  oyer  and 
above  actual  receipts  from  the  properties, 
shall  be  furnished  by  the  party  of  the  second 
part  hereto,  but  that  the  same  shall  be  con- 
sidered in  the  nature  of  an  advance,  and  shall 
be  returned  to  the  parties  of  the  second  part 
out  of  the  first  proceeds  from  the  properties. 
It  Is  further  understood  that,  In  case  this 
agreement  Is  fully  carried  out,  the  said  Rand 
agrees  to  waive  his  homestead  right  to  his 
present  place  of  residence  in  El  Paso,  Texas, 
except  In  so  far  as  the  same  may  be  necessary 
to  protect  his  two  daughters,  Bllle  Rand 
Thomas  and  Florrie  Rand  Dowley,  In  and  to 
the  three  lots  he  has  heretofore  given  to  each, 
within  the  boundary  of  said  homestead." 

"An  agreement  made  and  entered  into  this 
twenty-first  day  of  March,  1892,  between 
Noyes  Rand,  of  the  city  of  El  Paso,  Texas,  of 
the  first  part,  and  Francis  W.  Abney,  of 
Charleston,  W.  Va.,  and  Samuel  Colt  of 
Washington,  D.  C,  parties  of  the  second 
part:  Whereas,  said  Abney  and  Colt  have 
agreed  between  themselves  to  purchase  on 
their  Joint  account  the  Interests  of  Edwin  B. 
Buckingham,  George  H.  Cotton,  and  Walter 
G.  Cotton,  of  Boston,  Mass.,  in  and  to  certain 
city,  mineral,  and  other  lands  situate  and  In 
the  city  of  El  Paso  and  in  other  parts  of  El 
Paso  county,  Texas,  acquired  under  two  cer- 
tain contracts  between  Frank  B.  Cotton  and 
others,  one  dated  April  17,  1880,  the  other 
December  21,  1880,  and  in  pursuance  of  said 
agreement  the  interests  of  said  Buckingham, 
Walter  G.  Cotton,  and  George  H.  Cotton  have 
been  purchased  by  said  Colt  for  himself  and 
said  Abney;  and  whereas,  the  Interests  held 
by  said  Buckingham  and  said  Cottons  have 
been  so  managed  or  mismanaged  as  to  be  prej- 
udicial to  the  Interests  of  Bald  Noyes  Rand; 
and  whereas,  said  Abney  and  Colt  purpose 
furnishing  sufficient  money  to  put  said  lands 
In  a  marketable  condition,  and  to  protect  the 
same  from  loss  by  forfeiture  for  nonpayment 
of  taxes,  and  In  this  way  advance  the  Inter- 
ests of  said  Rand  therein;  and  whereas,  said 
Rand  claims  that  said  properties  are  liable  to 
him  to  the  extent  of  about  130,000,  Including 
interest  to  date,  for  personal  services  render- 
ed and  money  advanced  concerning  same: 
Now,  therefore,  if  the  said  Abney  and  Colt, 
or  either  of  them,  shall  advance  money  suffi- 
cient for  the  objects  hereinbefore  stated,  and 
the  further  consideration  of  the  benefits  to  be 
derived  by  the  said  Rand  from  this  course  of 
action  on  the  part  of  said  Abney  and  Colt,  the 
said  Rand  hereby  agrees  and  binds  himself  not 
to  claim,  as  against  the  Interests  of  said  Ab- 
ney and  Colt  heretofore  owned  by  them,  or 
those  which  they  may  acquire  from  said 
Buckingham  and  Cottons,  a  greater  sum  than 
fifteen  thousand  ($15,000)  dollars.  And  said 
Rand  further  agrees  and  binds  himself,  his 
heirs  and  personal  representatives,  upon  re- 


quest of  said  Abney  and  Colt,  their  represen- 
tatives, executors,  or  assigns,  to  institute  such 
legal  proceedings  In  the  courts  of  Texas  as 
may  be  deemed  necessary  and  proper  to  re- 
cover said  claim  of  about  930,000;  and  that  if 
said  proceedings  are  successful,  and  a  greater 
amount  than  $16,000  is  recovered  by  said 
Rand,  he  hereby  agrees,  in  consideration  of 
said  benefits  to  him  accruing  by  the  course 
pursued  by  said  Abney  and  Colt,  to  divide 
equally,  between  himself  and  said  Abney  and 
Colt,  one-third  each,  any  excess  that  may  be 
so  recovered  above  the  sum  of  $15,000,  as  of 
the  date  of  said  recovery.  And  it  is  further 
agreed  that  if  said  Rand  recovers  a  Judgment 
or  decree  against  said  properties,  or  any  of 
them,  In  such  proceedings,  that  he  will  assign 
and  transfer  the  same  to  said  Abney  and  Colt 
to  be  used  by  them  In  the  purchase  of  said 
property  ordered  to  be  sold  to  satisfy  the 
same,  If  they  become  the  purchasers  thereof. 
And  It  is  understood  and  agreed  by  the  par- 
ties hereto  that  any  Judgment  or  decree  ob- 
tained by  said  Rand  on  said  claim  against  any 
of  said  lands  shall  be  satisfied  after  the  sales 
of  or  from  said  properties,  and,  if  said  Abney 
and  Colt  use  the  same  In  any  purchase  they 
may  make  of  said  lands,  that  said  Rand  will 
wait  until  any  advance  payments  of  said  Ab- 
ney and  Colt  on  such  purchase  are  satisfied  out 
of  the  resale  of  said  lands  before  he  shall  be 
paid  his  said  Judgment  or  decree,  and  from 
said  resales,  but  said  Judgment  or  decree  to 
the  amount  of  $16,000,  or  whatever  less  sum 
It  may  be,  shall  bear  legal  Interest  from  date 
of  said  Judgment  or  decree  until  the  same  is 
fully  satisfied.  It  is  further  agreed  that  the 
expense  of  the  legal  proceedings  that  may  be 
had  under  the  provisions  of  this  agreement 
shall  be  advanced  by  the  said  Abney  and 
Colt,  and  such  advance  shall  come  out  of  the 
first  revenues  In  any  manner  derived  from 
said  properties." 

These  contracts  speak  for  themselves.  By 
them,  Rand  not  only  contracted  for  and  ac- 
cepted an  agency  Inconsistent  with  his  former 
employment  but  also  bound  himself  to  a 
course  of  conduct  antagonistic  to  the  Interests 
of  all  the  shareholders  In  the  two  enterprises, 
save  the  parties  to  these  last  contracts  them- 
selves. We  are  clearly  of  the  opinion  that 
such  a  breach  of  duty  on  part  of  an  agent 
unless  condoned  by  the  principal  with  a  full 
knowledge  of  the  facts,  puts  an  end  ipso  facto 
to  the  agency.  The  law  requires  fidelity  of 
agents,  and  holds  them  no  longer  capable  of 
representing  their  principals,  when,  without 
the  knowledge  of  the  latter,  they  acquire  an 
Interest  In  the  matter  of  the  agency  adverse 
to  that  of  their  employers.  It  will  not  do  to 
say,  as  has  been  insisted  in  this  case,  that  the 
plaintiff  did  nothing  under  the  contract.  A 
clerk  who  had  conspired  to  rob  his  master's 
till  might  as  well  urge,  In  order  to  defeat  the 
consequences  of  his  misconduct  that  for  the 
lack  of  opportunity  he  had  been  unable  to 
execute  his  design.  Besides,  this  suit  Itself 
seems  the  initial  step  In  the  prosecution  of  the 
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scheme  evidenced  by  the  contracts  In  ques- 
tion. 

The  result  being,  as  we  think,  that  the 
agreements  between  Rand,  Colt,  and  Abney 
terminated  Rand's  agency,  It  becomes  Impor- 
tant to  determine  what  Its  effect  Is  upon  the 
rights  of  the  parties  to  this  suit  The  plain- 
tiffs in  error  claim  that,  because  the  agency 
was  terminated  by  Rand's  unfaithfulness  and 
gross  misconduct,  he  lost  all  right  whatever 
to  any  compensation  as  agent.  There  Is  a 
class  of  cases  where  such  Is  the  result  For 
example,  an  agent  employed  to  sell,  who  makes 
a  sale  to  a  company  In  which  he  has  an  in- 
terest his  principal  not  knowing  of  that  In- 
terest cannot  claim  commissions  for  the  sale, 
although  the  sale  be  In  other  respects  fair 
and  for  an  adequate  price.  Salomons  v.  Pen- 
der, 3  HurL  &  C.  638.  But  there  is  another 
class  of  cases  in  which  It  is  held  that,  al- 
though the  agent  be  discharged  for  good  cause, 
he  may  recover  for  his  past  services  either  a 
proportionate  part  of  his  stipulated  salary,  or 
a  compensation  for  a  quantum  meruit  not  ex- 
ceeding that  sum.  Massey  v.  Taylor,  5  Cold. 
447;  Lawrence  v.  Gullifer,  38  Me.  532;  Kes- 
see  v.  Mayfleld,  14  La.  Ann.  90.  The  rule  is 
a  just  one,  and  should  apply  whenever  the 
service  Is  of  a  uniform  character,  and  the  sal- 
ary may  be  fairly  proportioned  by  the  time 
of  actual  service.  There  may  be  other  cases 
In  which,  for  example,  the  parties  contem- 
plate that  the  agent  shall  perform  his  entire 
work  before  receiving  any  compensation,  and 
In  which  he  forfeits  his  agency  before  the 
work  is  completed.  In  such,  probably,  a  dif- 
ferent rule  would  apply,  and  the  agent,  es- 
pecially in  case  of  fraud  or  bad  faith,  would 
be  allowed  to  recover  nothing.  Murray  v. 
Beard,  102  N.  Y.  506,  7  N.  E.  553;  Sumner  v. 
Reichenlker,  9  Kan.  320. 

It  seems  to  be  the  theory  of  the  plaintiffs 
case  that  as  long  as  the  agency  continued, 
the  salary  did  not  fall  due  until  sales  of  the 
property  were  made  sufficient  to  pay  it  after 
deducting  necessary  expenses.  This  conten- 
tion seems  to  be  necessary  In  order  to  meet 
the  plea  of  the  statute  of  limitations.  If  it 
was  contemplated  by  the  contract  that  the 
agency  would  not  be  fully  accomplished  un- 
til the  lands  were  sold,  or,  in  other  words, 
that  the  sale  of  the  lands  was  the  ultimate 
end  of  the  agency,  we  would  have  difficulty 
in  holding  that  Rand  did  not  forfeit  all  right 
to  compensation  by  entering  into  the  con- 
tracts with  Colt  and  Abney.  But  we  hardly 
think  that  the  agreement  between  him  and 
Cotton,  as  alleged  by  him  in  his  petition  and 
as  sworn  to  in  his  testimony,  should  receive 
that  construction.  It  would  seem  to  call  for 
a  continuation  of  the  former  salary  without 
any  condition,  save  that  Rand  himself  was 
to  raise  the  money  for  its  payment  either  by 
sales  of  the  property  or  by  borrowing  money 
upon  the  credit  of  the  enterprise,  and  that 
Cotton  should  not  be  looked  to  to  advance  it 
Our  conclusion  upon  this  question  Is  that 
Rand,  by  his  contracts  with  Colt  and  Abney, 


did  not  forfeit  his  right  to  compensation  for 
his  previous  services. 

This  brings  us  to  the  question  whether  the 
plaintiff's  action  or  any  part  thereof  was 
barred  by  the  statute  of  limitations.  If  the 
salary  became  due  unconditionally  at  the  end 
of  each  year,  then  so  much  of  It  as  accrued 
more  than  two  years  before  the  filing  of  the 
petition  was,  in  any  event,  barred  by  the 
statute.  The  first  contract  was  for  an  em- 
ployment for  one  year,  and  contained  no 
stipulation  for  its  continuation  beyond  that 
period.  If,  by  the  verbal  agreement  it  had 
been  continued  for  an  indefinite  period  with- 
out any  modification  of  the  original,  then,  as 
we  think,  the  salary  would  have  been  pay- 
able annually.  Rex  v.  Macclesfield,  3  Term 
R.  76;  Davis  v.  Gorton,  16  N.  Y.  255;  In  Re 
Gardner,  108  N.  X.  533,  9  N.  E.  306.  The 
terms  of  the  contract  however,  were,  accord- 
ing to  the  allegations  of  the  petition  and  the 
testimony  of  the  plaintiff,  in  some  respect 
modified.  But  the  question  Is,  were  they 
modified  with  respect  to  the  stipulation  that 
the  salary  was  an  annual  salary,  and  was 
payable  at  the  end  of  the  year  of  service? 
We  think  not  Neither  In  bis  original  peti- 
tion nor  in  either  of  his  amendments  is  it  al- 
leged that  the  payment  was  not  to  be  made 
at  the  end  of  each  year.  A  stipulation  for 
an  annual  salary,  nothing  being  said  as  to 
the  time  of  its  payment  implies  that  it  is  to 
become  due  at  the  end  of  the  term  of  service. 
The  theory  of  the  plaintiff  seems  to  be  that 
his  salary  was  not  to  fall  due  until  a  mif- 
flciency  of  the  lands  of  the  Cotton  addition 
were  sold  to  pay  that  and  other  necessary 
expenses.  We  are  of  opinion  that  the  allega- 
tions as  to  the  terms  of  the  contract  in  the 
amended  petition  upon  which  the  case  was 
tried  do  not  sustain  that  construction.  Very 
clearly,  according  to  those  allegations,  Rand 
was  not  entitled  to  look  to  Cotton  for  the 
payment  for  his  services;  but  it  was  agreed 
that  the  salary  should  be  paid  from  the  sales 
of  the  property  or  by  borrowing  money,  and 
that,  when  sales  were  made,  the  plaintiff 
should  be  paid  from  their  proceeds  as  they 
should  accrue  from  time  to  time.  There  is 
nothing  in  this  from  which  it  Is  to  be  Im- 
plied that  the  salary  was  not  to  fall  due  at 
the  end  of  each  year.  It  Is  certain  that  it 
is  not  distinctly  averred  that  in  any  case  the 
plaintiff's  right  to  demand  his  salary  for  the 
year  was  to  be  postponed  until  the  Cotton  ad- 
dition should  be  sold,  though  the  language 
employed  may  possibly  admit  of  that  con- 
struction. If  it  were  a  fact  that  upon  the 
happening  of  any  event,  the  payment  of  the 
salary  was  not  to  fall  due  until  the  entire 
sale  of  the  property  or  of  a  sufficiency  of  it 
to  pay  the  salary  and  other  expenses,  no  rea- 
son Is  seen -why  It  was  not  expressly  alleged. 
In  such  a  case,  any  doubt  arising  upon  the 
language  of  the  pleading  should  be  resolved 
against  the  pleader.  The  terms  of  the  con- 
tract, as  specified  in  the  allegations  In  ques- 
tion, stipulate  as  to  the  manner  or  source  of 
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payment,  but  not  as  to  time  when  the  com- 
pensation for  services  should  mature.  We 
recognize  the  difficulty  of  the  question,  but 
our  conclusion  upon  the  point  is  that,  accord- 
ing to  the  allegations  of  bis  petition,  the 
plaintiff,  at  the  end  of  each  year,  was  en- 
titled to  sue  for  and  recover  his  salary.  It 
results  that, -In  our  opinion,  the  plaintiff  could, 
in  no  event,  recover,  except  for  the  salary  for 
the  two  years  next  before  his  suit  was 
brought  The  question  then  arises,  could  he, 
under  the  circumstances  of  this  case,  recover 
even  for  that  period?  The  solution  of  this 
question  depends  upon  the  further  inquiry 
whether  the  amended  petition  upon  which 
the  cause  was  tried  sets  up  the  same  cause 
of  action  as  the  original  petition.  According 
to  the  rule  which  was  applied  in  the  case  of 
Railway  Co.  v.  Scott,  75  Tex.  84,  12  S.  W. 
995,  if  the  contract  alleged  in  either  of  the 
amended  petitions  is  different  in  its  material 
terms  from  that  averred  in  the  original,  such 
amendment  states  a  new  cause  of  action,  as 
to  which  the  operation  of  the  statute  is  not 
suspended  until  such  amended  petition  was 
filed.  The  contract  sued  upon  is  stated  In 
each  of  the  amendments  in  somewhat  differ- 
ent language  from  that  employed  in  the  orig- 
inal, but  It  may  be  doubted  whether  either 
of  them,  except  the  last,  states  a  contract 
different  in  any  essential  particular  from  that 
first  alleged.  As  to  the  last,  however,  we 
are  clearly  of  opinion  that  it  contains  an 
averment  of  a  stipulation  not  inserted  in  the 
allegations  of  the  terms  of  the  contract  as 
they  appear  in  any  of  the  former  petitions, 
and  that  the  stipulation  so  averred  changes 
the  contract  in  a  most  important  particular. 
The  additional  averment  referred  to  is  as  fol- 
lows: "It  being  understood  that  there  was 
no,  or  but  nominal,  need  for  an  agent  for 
said  mineral  lands  after  the  first  year  as 
aforesaid,  to  all  of  which  plaintiff  assented." 
Now,  It  is  to  be  remembered  that  Cotton  was 
trustee  both  of  the  mineral  lands  and  of  the 
Cotton  addition,  and,  under  the  first  contract 
entered  into  between  him  and  Rand,  the  lat- 
ter was  employed  for  the  term  of  one  year  to 
act  as  agent  of  both  enterprises.  It  is  to  be 
presumed  that  the  language  Just  quoted  was 
inserted  in  the  last  amended  petition  for  a 
purpose,  and  we  think  that  purpose  was  to 
aver,  in  effect,  that  while,  under  the  original 
contract,  the  agency  extended  to  both  enter- 
prises, under  the  new  contract  the  real  sub- 
stantial agency  was  to  extend  to  the  Cotton 
addition  only,  and  such,  we  think,  is  the  ef- 
fect of  the  stipulation  as  averred.  The  two 
enterprises  were  distinct,  and  the  parties  at 
Interest  in  the  one  were  not  all  interested  in 
the  other,  and  vice  versa.  Therefore  a  con- 
tract to  act  as  agent  of  both  is  quite  different 
from  one  to  act  as  agent  for  but  one,  which 
the  stipulation,  as  averred,  means,  if  it  means 
anything.  We  conclude  that  the  amended 
petition  upon  which  the  case  was  tried  aver- 
red quite  a  different  contract  from  that  aver- 
red in  the  original  petition,  or  in  any  one  of  the 


previous  amendments  thereto,  and  that,  there- 
fore, the  statute  of  limitations,  which  was 
set  in  operation  by  the  contracts  entered  into 
by  the  plaintiff  with  Ooit  and  Abney  In 
March,  1892,  continued  to  run  until  the  filing 
of  that  last  amendment,  In  May,  1888.  For 
the  error  of  the  trial  court  in  refusing  to  In- 
struct the  jury  that  the  action  was  barred, 
the  judgments  of  that  court  and  of  the  court 
of  civil  appeals  are  reversed,  and  the  cause 
remanded. 


RICE  etiL  t.  WARD  et  al. 
(Supreme  Court  of  Texas.    June  22,  1899.) 

LIMITATION  OF  ACTIONS  —  IGNORANCE  OS" 
CAUSE  OF  ACTION — WHEN  IMPUTABLE  TO 
HEIRS. 

The  knowledge  of  the  ancestor  that  a  deed 
executed  by  him,  absolute  in  form,  was  in  fact 
a  mortgage,  is  not  imputable  to  his  heirs  or  dev- 
isees, so  as  to  set  limitations  running  against 
them  before  actual  knowledge  on  their  part  of 
the  true  nature  of  the  deed. 

Certified  questions  from  court  of  civil  ap- 
peals of  Third  supreme  judicial  district 

Action  by  John  Ward  and  others  against 
William  Rice  and  others.  From  a  decree  for 
complainants,  defendants  appealed  to  the 
court  of  civil  appeals,  which  certified  ques- 
tions to  the  supreme  court  Decided  in  favor 
of  complainants. 

Finks  &  Gordon  and  L.  W.  Goodrich,  for 
appellants.  Geo.  Clark,  Z.  I.  Harlan,  Rice 
&  Bartlett  and  Sam  R.  Scott,  for  appellees. 

BROWN,  J.  The  court  of  civil  appeals  tor 
the  Third  supreme  Judicial  district  has  certi- 
fied to  this  court  the  following  statement  and 
question:  "This  is  a  suit  on  appeal  now 
pending  in  the  court  of  civil  appeals  of  the 
Third  supreme  judicial  district  of  Texas. 
The  action  is  one  by  the  appellees,  as  the 
heirs  at  law  and  as  legatees  and  devisees  un- 
der the  will  of  S.  S.  Ward,  deceased,  against 
the  appellants,  for  a  decree  declaring  a  gen- 
eral warranty  deed  absolute  In  form,  ex- 
ecuted by  S.  S.  Ward  to  William  Rice,  of  date 
March  19,  1868,  to  be  In  fact  a  mortgage,  and 
to  recover  from  the  appellants  the  land  de- 
scribed to  that  instrument  In  order  to  a 
correct  understanding  of  the  question  herein- 
after certified,  the  court  of  civil  appeals  finds 
the  following  facts:  That  on  the  19th  of 
March,  1868,  S.  a  Ward  executed  and  de- 
livered to  appellant  William  Rice  the  deed 
in  question,  which,  upon  its  face,  conveys  the 
land  In  controversy,— 1,280  acres  located  in 
Falls  county,  Texas.  At  the  time  of  the  ex- 
ecution of  the  deed,  S.  S.  Ward  was  Indebted 
to  William  M.  Rice  &  Co.,  and  the  deed  was 
in  fact  as  between  the  parties  thereto,  in- 
tended as  a  mortgage  to  secure  a  debt  of  $800 
due  the  appellants.  There  are  no  words  of 
defeasance  upon  the  face  of  the  deed,  nor 
anything  recited  therein  indicating  that  it 
was  intended  as  a  mortgage;  but  there  is 
evidence  in  the  record  which  warrants  the 


Digitized  by 


Google 


Tex.) 


BICE  v. 


WABD. 


845 


conclusion  that  It  was  in  reality  a  mortgage 
to  secure  the  $600  Indebtedness.  S.  S.  Ward 
died  on  the  5th  day  of  May,  1873,  and  at  the 
time  of  his  death  the  debt  secured  by  the  In- 
strument In  question  had  not  been  paid  off  or 
discharged,  and  up  to  the  time  of  his  death 
there  was  no  conduct  of  the  appellants  which 
amounted  to  a  repudiation  of  their  relation- 
ship as  mortgagees.  This  suit  was  institut- 
ed on  the  19th  of  June,  1895,  and  the  appel- 
lees did  not,  before  January  of  that  year, 
become  aware  of  the  fact  that  the  deed  in 
question  was  a  mortgage.  They  had  no 
knowledge  or  information,  before  January  of 
1895,  that  the  deed  in  question  was  other  than 
its  terms  Imported.  Ward,  before  his  death, 
had  not  informed  them  that  the  deed  was  a 
mortgage,  nor  did  the  appellants  furnish  them 
any  information  upon  that  subject;  but  there 
was  conduct  of  the  appellants,  after  the  death 
of  Ward,  of  a  character  which  had  a  tenden- 
cy to  lead  the  appellees  to  believe  that  the  in- 
strument was  In  reality  an  absolute  deed  and 
conveyance  of  the  land,  and  the  facts  in  the 
record  warrant  the  conclusion  that  from  the 
time  of  the  death  of  S.  8.  Ward  to  January, 
1895,  nothing  occurred  of  a  nature  calculated 
to  excite  any  inquiry  upon  the  part  of  the 
appellees  in  order  to  ascertain  that  the  deed 
was  a  mortgage.  The  trial  court,  in  effect, 
submitted  to  the  Jury  the  question  of  fact 
whether  the  plaintiffs  became  aware  of  their 
rights,  or  might,  by  the  exercise  of  diligence, 
have  discovered  such  rights.  And,  further, 
In  order  that  the  repudiation  of  the  trust  on 
the  part  of  William  Rice,  if  any  existed, 
should  affect  the  plaintiffs,  it  would  be  neces- 
sary for  the  plaintiffs  to  be  aware  of  the  trust 
relation,  or  be  chargeable  with  such  notice. 
With  this  statement  and  findings,  the  court 
of  civil  appeals  of  the  Third  supreme  Judicial 
district  of  Texas  certifies  to  the  supreme  court 
of  Texas  the  following  question,  which  arises 
from  the  record  in  this  case:  Was  the 
knowledge  possessed  by  8.  8.  Ward  that  the 
deed  was  really  Intended  as  a  mortgage  Im- 
puted to  the  appellees,  who  hold  under  him 
as  his  heirs  or  as  legatees  and  devisees  under 
his  will?  This  question  Is  important  because 
the  appellants  have  pleaded  limitation  and 
stale  demand,  and  assert  the  proposition  that 
the  knowledge  possessed  by  Ward  Is  imputa- 
ble to  the  plaintiffs.  And,  In  this  connection, 
It  Is  well  to  state  that  there  Is  evidence  of 
conduct  upon  the  part  of  the  appellants,  short- 
ly after  the  death  of  Ward,  of  a  nature  tend- 
ing to  show  a  repudiation  of  their  relationship 
as  mortgagees."  We  answer  the  question  in 
the  negative.  If,  after  the  death  of  S.  8. 
Ward,  Rice  did  acts  which  would  have 
amounted  to  a  repudiation  of  the  trust  rela- 
tion, If  the  heirs,  devisees,  or  legatees  had 
known  of  its  existence,  the  fact  that  Ward, 
the  ancestor,  knew  that  the  deed,  which  was 
absolute  in  form,  was  In  fact  a  mortgage, 
would  not  put  the  statute  of  limitations  in 
operation  against  the  heirs,  who  were  in 
fsct  ignorant  of  the  trust  which  had  been  re- 


posed in  Rice  by  their  father.  Chalmer  v. 
Bradley,  1  Jac.  &  W.  51;  Bennett  v.  Colley, 
2  Mylne  &  K.  225.  In  the  case  of  Chalmer 
v.  Bradley,  above  cited,  the  testator,  by  his 
will,  created  in  his  executors  a  trust  In  favor 
of  his  heirs.  The  executors  repudiated  the 
trust,  and  applied  the  property  to  a  different 
use,  by  which  one  of  them  became  the  owner 
of  it  Forty-five  years  after  the  act  of  re- 
pudiation, some  of  the  heirs  of  the  testator 
brought  suit  to  enforce  the  trust,  and  to  re- 
cover the  property,  alleging  that  they  were 
ignorant  of  its  existence.  The  question  was 
whether  the  plaintiffs  were  barred  of  their 
action  by  the  lapse  of  time,  and  the  chancellor 
caused  Inquiry  to  be  made  as  to  whether  or 
not  they  knew  of  the  provisions  of  the  will 
which  created  the  trust  in  their  favor.  The 
question  certified  In  this  case  was  Involved  in 
the  decision  of  that,  although  it  was  not  dis- 
cussed. In  that  case  the  trust  was  created 
by  the  ancestor  by  will,  of  which  the  heirs 
were  Ignorant.  In  this  case  the  trust  was 
created  by  parol  agreement,  of  which  the  heirs 
were  Ignorant.  In  both  cases  the  acts  of  the 
trustees  were  consistent  with  the  rights  of 
the  heirs  as  known  to  them;  bat  In  both 
cases  the  acts  were  inconsistent  with  the 
rights  of  the  heirs,  as  known  to  the  ancestor 
In  his  lifetime.  If  the  knowledge  of  the  an- 
cestor that  the  trust  was  created  Is  imputa- 
ble to  heirs,  then,  In  the  case  of  Chalmer  v. 
Bradley,  the  court  did  a  useless  thing  when 
It  ordered  Inquiry  Into  the  fact  of  actual 
knowledge  on  the  part  of  the  heirs.  Before  the 
court  would  have  made  such  an  order,  it  must 
have  decided  that  the  knowledge  of  the  tes- 
tator did  affect  the  heir.  That  case  is  direct- 
ly In  point,  and  supports  our  conclusion. 

The  reason  that  the  statute  of  limitations 
begins  to  run  against  a  cestui  que  trust 
when  the  trustee  repudiates  the  trust,  and  the 
act  of  repudiation  is  known  to  the  beneficiary, 
Is  that  the  latter  is  thereby  notified  that  the 
trustee  no  longer  holds  the  property  for  him, 
and,  if  he  claims  the  existence  of  the  trust 
relation,  it  becomes  his  duty  to  assert  his 
right  with  reasonable  diligence;  that  is,  with- 
in the  time  prescribed  by  law  for  prosecuting 
such  suits,  otherwise  his  claim  would  be 
barred  by  the  statute  of  limitations.  If,  how- 
ever, the  act  of  the  trustee  is  not  inconsistent 
with  any  right  of  the  beneficiary  which  is 
known  to  the  latter,  then  there  is  no  cause 
for  his  bringing  his  suit,  there  being  no  vio- 
lation of  any  known  right.  If  the  heirs  of  • 
Ward  knew  that  Rice  held  the  property  as 
mortgagee,  and  Rice  so  used  it  as  to  show  to 
them  that  he  claimed  It  as  his  own,  then  it 
became  their  duty  to  assert  their  right  with- 
in the  time  prescribed  by  the  statute  If, 
however,  the  heirs  did  not  know  of  the  ex- 
istence of  the  trust,  how  could  It  be  possible 
that  they  would  sue  Rice  for  using  property 
fls  his  own  which  appeared  to  them  to  belong 
to  him?  The  knowledge  of  their  father  could 
furnish  no  reason  why  they  should  sue.  Ac- 
quiescence in  the  acts  of  the  trustee  cannot  be 
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predicated  upon  the  knowledge  of  one  who  is 
dead  at  the  time  the  acts  are  done,  and  which 
knowledge  was  not  communicated  to  those 
who  Inherited  his  rights.  It  is  the  duty  of 
one  who  holds  property  in  trust  for  another  to 
execute  the  trust,  and  not  to  conceal  either  its 
existence  or  any  material  fact  connected  with 
It.  It  comes  with  bad  grace  from  such  a  one 
to  say  to  the  heir,  "Your  father  trusted  me, 
which  confidence  I  have  concealed  from  you 
and  violated  so  long  that  the  trust  fund  has 
become  mine,— the  reward  of  my  fraudulent 
concealment."  If  the  doctrine  contended  for 
by  the  appellant  be  maintained,  then  every 
minor  whose  parent  creates  such  a  trust,  and 
dies  without  communicating  the  fact  to  his 
heir,  can  be  defrauded  of  the  right  by  the 
trustee  using  the  property  as  bis  own,  and 
thus  setting  the  statute  of  limitations  in  -mo- 
tion against  his  cestui  que  trust,  who  was 
Ignorant  of  the  relation  and  of  his  rights.  If 
Ward,  In  his  lifetime,  had  created  a  nuisance 
upon  the  land  In  question  for  which  be  was 
liable  to  pay  damages,  and  had  died,  the  heirs 
who  Inherited  the  land  in  ignorance  of  the  ex- 
istence of  the  nuisance  would  not  be  liable 
for  damages  until  knowledge  of  the  fact  was 
brought  home  to  them.  The  knowledge  of  the 
ancestor  would  not  be  imputed  to  the  heir  in 
such  case.  Ahem  v.  Steele,  115  N.  Y.  203, 
22  N.  E.  193;  Sloggy  v.  Dllworth,  38  Minn. 
179,  36  N.  W.  461.  One  who  knows  of  the 
existence  of  a  nuisance  upon  his  land  must, 
with  reasonable  diligence,  remove  it,  and, 
falling  to  do  so,  Is  liable  for  damages  which 
may  result  therefrom;  but  a  nuisance  not 
known  to  the  owner  can  create  no  liability 
against  him.  Knowledge  of  a  fact  demands 
action  In  both  classes  of  cases,  and  the  ab- 
sence of  it  must  alike  excuse  the  want  of  ac- 
tion in  each  case.  We  think  that  this  rule  of 
law,  which  Is  well  established,  is  in  line  with, 
and  fairly  supports  our  conclusion  upon,  the 
question  certified. 


GRACEY  v.  HENDRIX 
(Supreme  Court  of  Texas.   June  19,  1899.) 

PUBLIC  LANDS — SALE — CLASSIFICATION. 

1.  Where  school  land  was  classified  as  dry  ag- 
ricultural land,  and  put  on  the  market  at  $2  per 
acre,  the  valuation  was  not  affected  by  Gen. 
Laws  1897,  p.  184.  c.  129,  prohibiting  the  sale 
of  agricultural  land  at  loss  wan  $1.50  per  acre; 
and  hence  a  deposit  and  obligation  to  buy  at  the 
rate  of  $1.50  was  not  a  compliance  with  the  law, 
and  gave  the  applicant  no  right  to  the  land. 

2.  The  fact  that  three  days  after  his  deposit 
and  obligation  the  land  was  reclassified  at  $1.50 
per  acre  made  no  difference;  the  statute  (Rev. 
Civ.  St  art.  4218J)  providing  that  the  sale 
should  be  effective  from  the  date  the  obligation 
was  filed  in  the  land  office. 

Error  to  court  of  civil  appeals  of  Second 
supreme  Judicial  district 

Action  by  A.  W.  Hendrix  against  °  J.  R. 
Gracey.  From  a  judgment  of  the  court  of 
civil  appeals  reversing  a  Judgment  for  de- 


fendant (50  S.  W.  137),  defendant  brings  er- 
ror. Reversed. 

H.  E.  Deaver,  J.  R.  Duke,  and  Plemons  St 
Veale,  for  plaintiff  in  error.  W.  M.  Pardue 
and  Huff  &  Hall,  for  defendant  In  error. 

BROWN,  J.  Under  the  act  of  1887,  survey 
No.  104  of  school  land  In  Hall  county  was 
classified  as  dry  agricultural  land,  and  valued 
at  $2  per  acre,  at  which  price  it  was  put  up- 
on the  market,  and  remained  on  the  market 
under  that  classification  and  price  until  the 
23d  day  of  August,  1897,  except  during  the 
time  that  A.  W.  Hendrix  claimed  it  under  a 
purchase  from  the  state,  which  was  forfeit- 
ed for  nonpayment  of  the  interest  of  1893. 
On  the  20th  day  of  August,  1897,  A.  W.  Hen- 
drix was,  and  bad  been  for  several  years,  an 
actual  settler  upon  the  section  of  land,  and 
on  that  day  made  an  application  to  the  com- 
missioner of  the  general  land  office  to  pur- 
chase It  at  the  price  of  $1.50  per  acre,  which 
was  filed  in  the  general  land  office  the  next 
day.  He  remitted  to  the  treasurer  of  the 
state  $24,  the  one-fortieth  part  of  the  whole 
purchase  price;  and  he  sent  his  obligation 
to  the  commissioner  of  the  general  land  of- 
fice for  $936,  the  remainder  of  the  purchase 
price.  If,  however,  he  was  entitled  to  pur- 
chase It  at  $1.50  per  acre,  his  application, 
remittance,  and  obligation  were  in  conform- 
ity with  the  statute.  If  the  valuation  of 
$2  per  acre  was  then  in  force,  he  did  not 
comply  with  the  law.  J.  R.  Gracey  filed  in 
the  general  land  office  his  application  to  pur- 
chase the  east  half  of  section  104  at  $1.50 
per  acre,  and  complied  with  the  statute,  if 
the  price  of  $1.50  per  acre  had  been  the  val- 
uation placed  upon  the  land  at  the  time. 
Gracey  was  not  an  actual  settler  at  the  time 
he  made  the  application,  but  subsequently 
moved  upon  the  east  half  of  the  land,  and 
became  an  actual  settler  before  the  land  was 
awarded  to  him  by  the  commissioner  of  the 
general  land  office.  On  the  23d  day  of  Au- 
gust, 1897,  the  section  of  land  was  reclassifi- 
ed as  dry  grassing  land,  and  valued  at  $1.50 
per  acre.  On  September  10,  1897,  the  com- 
missioner of  the  general  ,  land  office  sold  the 
east  half  to  Gracey  at  $1.50  per  acre,  and  re- 
fused the  application  of  A.  W.  Hendrix. 
Hendrix  brought  suit  against  Gracey  for  the 
entire  section  of  land,  who  disclaimed  as  to 
the  west  half,  but  claimed  the  east  half  for 
himself.  The  trial  was  had  before  the  Judge 
without  a  Jury,  who  gave  judgment  in  favor 
of  Gracey,  which  judgment  the  court  of  civil 
appeals  reversed,  and  rendered  it  in  favor 
of  A.  W.  Hendrix  for  the  east  half  of  the 
land. 

The  question  in  the  case  is,  did  Hendrix. 
by  his  application,  remittance  of  a  part  of 
the  price,  and  execution  of  his  obligation  for 
the  balance,  acquire  a  right  to  purchase  sec- 
tion 104?  If  he  did.  the  Judgment  of  the 
court  of  civil  appeals  Is  right  because  in 
that  event  Gracey  could  not  have  subsequent- 
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ly  acquired  any  right  to  the  east  half  of  the 
survey.  If,  however,  Hendrlx  did  not  ac- 
quire a  right  to  purchase  the  land  by  bis  ap- 
plication and  proceedings  connected  there- 
with, then  the  Judgment  of  the  district  court 
was  correct,  although  Gracey  may  not  have 
acquired  any  right  himself.  Hendrlx  must 
recover  in  this  suit  upon  the  strength  of  his 
own  title,  and  not  because  Gracey  has  none. 

Article  4218J,  Rev.  Civ.  St,  prescribes  the 
mode  of  procedure  by  which  an  actual  set- 
tler upon  the  public  free  school  land  may  ac- 
quire a  right  thereto  as  follows:  "Any  per- 
son desiring  to  purchase  land  in  accordance 
with  the  provisions  of  this  chapter  shall  for- 
ward his  application  to  the  commissioner, 
describing  the  land  sought  to  be  purchased, 
which  application  shall  be  accompanied  with 
the  affidavit  of  the  applicant,  in  effect  that 
he  desires  to  purchase  the  land  for  a  home 
and  has  in  good  faith  settled  thereon,  except 
where  otherwise  provided  herein,  and  he 
shall  also  swear  that  he  is  not  acting  in  col- 
lusion with  others  .for  the  purpose  of  buying 
the  land  for  any  other  person  or  corporation, 
and  that  no  other  person  or  corporation  is 
interested  in  the  purchase  thereof.  •  *  • 
The  purchaser  shall  transmit  to  the  treas- 
urer of  the  state  one-fortieth  of  the  aggre- 
gate purchase  money  for  the  particular  tract 
of  land  and  send  to  the  commissioner  his 
obligation  to  the  state,  duly  executed,  bind- 
ing the  purchaser  to  pay  the  state  on  the 
first  day  of  November  of  each  year  there- 
after, until  the  whole  purchase  money  Is 
paid,  one-fortieth  of  the  aggregate  price, 
with  interest  at  the  rate  of  three  per  cent 
per  annum  on  the  whole  unpaid  purchase 
money,  which  Interest  shall  also  be  payable 
on  the  first  day  of  November  of  each  year; 
and  upon  receipt  of  one-fortieth  of  the  pur- 
chase money  by  the  treasurer  and  the  affida- 
vit and  obligation  aforesaid  by  the  commis- 
sioner, the  sale  shall  be  deemed  and  held 
effective  from  the  date  the  affidavit  and  ob- 
ligation are  filed  In  the  general  land  office." 
To  comply  with  the  requirements  of  the  law, 
Hendrlx  must  have  made  the  affidavit  and 
presented  the  application  required  by  the 
statute,  and  must  have  forwarded  one-for- 
tieth part  of  the  purchase  money  for  the 
whole  section,  and  his  obligation  for  the  re- 
maining portion  of  the  purchase  price,  as 
above  stated.  The  land  was  valued,  at  the 
time  the  application,  affidavit,  and  obligation 
were  filed  and  the  money  paid  In,  at  the 
price  of  $2  per  acre,  which  would  make  an 
aggregate  of  $1,280  for  the  section,  the  one- 
fortieth  part  of  which  would  be  $32,  which 
he  was  required  to  have  remitted  to  the 
treasurer  of  the  state;  but  he  sent  only  $24, 
being  $8  less  than  the  amount  required  by 
law.  The  remainder  of  the  price  to  be  secur- 
ed by  the  obligation  would  have  amounted 
to  $1,248.  but  Hendrlx  gave  his  obligation 
only  for  $936,  which  was  $312  less  than  was 
required  by  law.  He  did  not  comply  with 
the  law,  and  the  sale  did  not  become  effect- 


ive and  confer  a  right  upon  him  at  the  time 
that  the  papers  were  received  by  the  com- 
missioner of  the  general  land  office. 

It  is  claimed  that  the  act  of  1897,  "relating 
to  leasing  and  selling  the  free  school  and  asy- 
lum lands"  (chapter  129,  Gen.  Laws  1897,  p. 
184),  had  the  effect  to  repeal  or  annul  the 
former  classification  and  valuation  placed 
upon  the  land,  and  to  put  it  on  the  market 
for  snle  at  $1.50  per  acre.  After  empower- 
ing the  commissioner  to  classify  any  lands 
not  before  classified,  the  act  provides:  "He 
may  also  reclassify  any  lands  heretofore  er- 
roneously classified,  upon  the  official  certifi- 
cate of  the  commissioners'  court  of  the  coun- 
ty in  which  said  land  is  situated  or  the  coun- 
ty to  which  said  land  is  attached  for  ju- 
dicial purposes  certifying  what  the  proper 
classification  should  be.  •  *  *  When  any 
portion  of  said  land  has  been  classified  to 
the  satisfaction  of  the  commissioner  of  the 
general  land  office  under  the  provisions  of 
this  chapter  or  former  laws,  said  land  shall 
be  subject  to  sale.  *  •  *  All  agricultural 
lands  belonging  to  the  public  free  school  and 
the  several  asylum  funds  shall  be  sold  at  not 
less  than  $1.50  per  acre;  and  all  grazing 
lands  shall  be  sold  at  not  less  than  $1  per 
acre."  This  land  having  been  previously 
classified  and  valued,  the  commissioner  could 
not  have  reclassified  it  except  upon  the  cer- 
tificate of  the  commissioners'  court  of  that 
county;  and  it  was  upon  the  market  for  sale 
upon  the  original  classification,  and  at  the 
price  previously  fixed,  when  Hendrix's  ap- 
plication was  filed  in  the  general  land  office, 
unless  that  act  had  the  effect  to  reduce  the 
price  of  lands  previously  classified  to  the 
minimum  stated  therein.  The  law  does  not 
say  that  the  lands  of  the  given  class  shall 
not  be  sold  for  a  price  exceeding  that  named 
in  the  act  hut  prescribes  that  It  shall  not  be 
sold  for  less  than  the  sum  stated  per  acre. 
It  did  not  affect  the  valuations  previously 
made  for  more  than  $1.50  per  acre.  The 
payment  and  obligation  of  Hendrlx  were  not 
a  compliance  with  the  law  at  the  time  they 
were  filed  and  presented  to  the  officials  of  the 
state,  and  did  not  secure  to  him  the  right  to 
purchase  the  land. 

The  honorable  court  of  civil  appeals  rests 
Its  judgment  upon  the  proposition  that  the 
application,  being  on  ffie,  became  effective 
when  the  classification  and  valuation  were 
changed  so  as  to  make  it  a  compliance  with 
the  conditions  as  thus  changed.  In  this  we 
think  that  honorable  court  committed  er- 
ror. The  statute  had  prescribed  the  terms 
upon  which  the  settler  might  acquire  a  right 
without  the  concurrence  of  any  official,  and 
had  prescribed  the  standard  of  compliance 
to  be  the  requirements  of  the  law  on  the 
day  that  the  papers  were  filed  In  the  general 
land  office.  The  language  of  the  law  is  so 
explicit  as  to  preclude  construction,  and 
courts  have  no  authority  to  change  Its  terms. 
The  obligation  of  Hendrlx,  not  being  In  com- 
pliance with  the  law,  did  not  bind  him,  and 
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he  might  have  abandoned  his  application  at 
any  time.  The  right  to  the  land  did  not  by 
the  law,  attach  upon  any  day  subsequent  to 
that  on  which  the  papers  were  filed  with  the 
commissioner  of  the  general  land  office,  be- 
cause the  law  Is  not  so  written;  and,  if  com- 
pliance was  not  had  on  that  day,  what  was 
done  subsequently  would  not  inure  to  the 
benefit  of  a  previously  filed  void  application. 
Busk  v.  Lowrie,  86  Tex.  128,  23  S.  W.  983; 
McKinney  v.  Grassmeyer,  51  Tex.  376; 
Wright  v.  Hawkins,  28  Tex.  470. 

Hendrlx,  the  plaintiff  in  the  court  below, 
acquired  no  right  to  the  section  of  land,  and 
was  therefore  not  entitled  to  recover,  al- 
though the  defendant,  Gracey,  may  not  have 
acquired  any  legal  right  himself ,— upon  which 
it  is  not  necessary  for  us  to  pass.  It  Is 
therefore  ordered  that  the  Judgment  of  the 
court  of  civil  appeals  be  reversed,  and  that 
the  judgment  of  the  district  court  be  af- 
firmed. 


HTJTCHESON  et  al.  v.  STORRIE. 
(Supreme  Court  of  Texas.   June  19,  1896.) 

MUNICIPAL  CORPORATIONS— SPECIAL  ASSESS- 
MENTS—DUE  PROCESS  OF  LAW — 
ESTOPPEL — INJUNCTION. 

1.  Under  Const,  art  1,  §  19,  and  Const  U.  S. 
Amend.  14,  {  1,  providing  that  no  person  shall 
be  deprived  of  his  property  without  due  process 
of  law,  the  legislature  cannot  empower  a  munic- 
ipal corporation  to  assess  the  cost  of  a  public 
improvement  on  abutting  property  in  a  sum  ma- 
terially exceeding  the  benefits  derived  therefrom 
by  such  property. 

2.  A  special  assessment  to  pay  for  the  cost 
of  a  public  improvement,  on  property  abutting 
on  the  improvement,  in  excess  of  the  benefit  de- 
rived therefrom  by  the  property,  is  a  taking  of 
private  property  for  a  public  use  without  ade- 
quate compensation,  and  repugnant  to  Const, 
art  1,  S  17,  prohibiting  such  taking  of  private 
property. 

3.  The  legislature  has  no  power  to  confer  on 
a  municipality  authority  to  assess  property  for  a 
local  improvement  without  giving  the  property 
owner  an  opportunity  to  be  heard  on  the  ques- 
tion whether  the  improvement  for  which  the 
assessment  was  levied  was  a  benefit  to  bis 
property. 

4.  A  municipal  charter  authorized  the  construc- 
tion of  public  improvements  at  the  cost  of  abut- 
ting property,  against  which  the  cost  was  to  be 
assessed  according  to  the  cost  of  the  improve- 
ment in  front  of  the  particular  property.  Prop- 
erty owners  were  to  be  notified  of  the  assess- 
ment, and,  if  wronged  thereby,  were  to  have  the 
opportunity,  by  petition  to  the  city  council,  to  ob- 
ject to  the  assessment,  and  to  ask  for  a  revision 
or  correction,  and  for  that  purpose  to  appear 
before  the  city  council.  A  petitioning  property 
owner  injured  by  the  action  of  the  city  council, 
on  his  petition,  was  authorized  to  apply  to  the 
court  for  an  injunction  to  restrain  the  levying  of 
the  assessment  only  on  grounds  alleged  in  the 
petition  to  the  city  council,  and  a  failure  to  do 
so  wag  to  estop  him  from  questioning  the  validity 
of  the  assessment  fleM,  that  the  owner  of  prop- 
erty assessed  for  a  local  improvement  on  the 
basis  of  the  cost  of  the  improvement  without  re- 
gard to  benefits  is  not  by  failing  to  petition  the 
city  council  for  a  correction  of  the  assessment, 
estopped  from  asserting  its  invalidity,  because  of 
its  not  having  been  levied  on  the  basis  of  benefits 
derived  by  the  property  from  the  improvement 
against  a  person  who  constructed  the  improve- 


ment and  took  improvement  certificates  issued 
by  the  city  against  such  property  for  the  price, 
as  the  owner  had  no  opportunity  to  object  that 
the  city  council  had  no  authority  to  make  the 
levy  on  the  basis  of  benefits  in  the  first  instance, 
or  to  readjust  it  on  that  basis  afterwards  on 
the  petition  of  the  property  owner. 

5.  Nor  does  the  fact  that  the  charter  gives  the 
property  owner  the  right  to  enjoin  the  levying 
of  such  assessment  estop  the  owner  from  after- 
wards so  attacking  its  validity,  as,  being  eon- 
fined  in  his  application  for  an  Injunction  to  the 
matters  alleged  in  the  petition  to  the  city  coun- 
cil, the  objection  that  the  levy  was  not  made 
on  the  basis  of  benefits  could  not  be  raised  by 
an  application  for  injunction. 

6.  A  city  charter  required  special  assessments 
for  local  improvements  to  be  made  on  abutting 
property  on  the  basis  of  the  cost  of  the  im- 
provement opposite  the  respective  property,  and 
gave  a  property  owner  aggrieved  by  any  special 
assessment  the  right  to  petition  the  city  council 
for  its  correction,  and,  if  unsuccessful,  to  apply 
to  the  court  for  injunction  to  restrain  the  levy 
only  on  grounds  set  up  in  his  petition  to  the  city 
council,  and  provided  that  on  the  trial  of  an 
issue  os  to  validity  of  such  assessment,  a  recov- 
ery should  be  had  for  such  sum  as  ought  to 
have  been  assessed  according  to  the  mode  of  ap- 
portionment provided  in  the  law  of  the  city  ap- 
plicable to  such  improvement  and,  if  such  re- 
covery could  not  be  had,  then  a  recovery  should 
be  had  quantum  valebat  not  exceeding  the 
price  of  the  improvement  in  front  of  the  lot  in 
question  according  to  the  front-foot  rule,  and, 
it  no  recovery  could  he  had  in  either  of  such 
modes,  a  recovery  should  be  allowed  to  the  ex- 
tent of  benefits  derived  by  the  land  in  question 
from  the  improvement.  Held,  that  a  property 
owner  contesting  the  validity  of  such  assess- 
ment, which  was  invalid,  because  not  made  on 
the  basis  of  benefits  to  the  property,  is  not  re- 
quired to  show  the  amount  of  benefits  derived 
from  the  improvement  by  his  property,  so  as  to 
authorize  the  enforcement  of  the  assessment  to 
that  extent,  but  that  the  assessment  would  be 
adjudged  invalid  as  a  whole. 

Error  to  court  of  civil  appeals  of  First  su- 
preme judicial  district 

Action  by  Robert  C.  Storrie  against  Bettie 
M.  Hutcheson  and  another.  A  judgment  for 
plaintiff  was  affirmed  by  the  court  of  civil  ap- 
peals (48  S.  W.  785),  and  defendants  bring  er- 
ror. Reversed. 

Hutcheson,  Campbell  &  Myer,  for  plaintiffs 
in  error.  Ewing  &  Ring,  for  defendant  In  er- 
ror. 


BROWN,  J.  We  omit  many  of  the  facts 
of  this  case  which  are  immaterial  In  consider- 
ing the  questions  presented  to  this  court 
The  following  are  the  material  facts:  Bettie 
M.  Hutcheson,  wife  of  J.  C.  Hutcheson,  own- 
ed in  her  separate  right  a  block  of  land  con- 
taining about  20  acres,  fronting  647  feet  on 
the  north  side  of  the  Harrisburg  road,  and 
some  other  lots  upon  the  Bald  road,  all  lying 
within  the  limits  of  the  city  of  Houston  be- 
tween the  International  &  Great  Northern 
Railroad  and  the  corporate  line  of  the  city. 
At  a  meeting  of  the  city  council  of  the  city 
of  Houston,  held  on  August  13,  1894.  the 
council  adopted  a  resolution  declaring  that  the 
Improvement  of  the  Harrisburg  road  from  the 
International  &  Great  Northern  Railroad 
tracks  to  the  city  limits  was  a  public  neces- 
sity.   The  resolution  stated  the  different 
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kinds  of  material  of  which  the  improvement 
might  be  made,  and  directed  that  bids  for  the 
work  be  solicited.  The  third  section  of  the 
resolution  Is  In  the  following  language:  "The 
cost  of  constructing  said  improvements,  ex- 
cept as  to  street  intersections,  together  with 
the  cost  of  collecting  thereof,  shall,  as  pro- 
vided In  section  24  of  the  charter  of  said  city, 
be  wholly  defrayed  by  the  owner  of  the  lot  or 
lots,  block  or  blocks,  or  tracts  of  land  when 
not  divided  into  lots  or  blocks  abutting  on 
said  portion  of  said  streets  or  avenues  to  be 
so  improved,  and  said  Improvements  shall  be 
paid  for  In  five  equal  annual  Installments." 
The  resolution  was  published  as  required  by 
the  provisions  of  the  charter,  and  the  city  en- 
gineer made  specifications  for  the  work, 
which  were  approved  by  the  city  council,  and, 
after  due  advertisement,  the  city  council  en- 
tered into  a  contract  «with  R.  C.  Storrle  to 
make  the  Improvement  ordered.  The  city 
engineer,  In  accordance  with  the  terms  of  the 
charter,  made  and  filed  a  roll  of  ownership 
upon  which  the  property  of  Mrs.  Hutcheson 
was' placed,  and  the  cost  of  the  improvement,- 
according  to  the  contract,  was  apportioned  to 
the  said  property  by  the  front  foot  thereof, 
as  required  by  the  charter  to  be  done.  The 
roll  of  ownership  thus  made  out  was  filed 
with  the  secretary  of  the  city,  who  gave  no- 
tice of  its  filing,  as  required  by  the  charter, 
and,  there  being  no  objection  presented  on  the 
part  of  Mrs.  Hutcheson,  it  was  approved  by 
the  council,  and  Improvement  certificates 
were  ordered  to  be  Issued  to  R.  G.  Storrle  for 
the  cost  of  the  work,  when  approved  by  the 
board  of  public  works.  R.  C.  Storrle  did  the 
work  according  to  the  contract,  and  the  Im- 
provement certificates  were  issued  and  de- 
livered to  him.  Mrs.  Hutcheson  having  fail- 
ed to  pay  the  Installments,  this  suit  was  filed 
to  enforce  their  collection,  and  the  district 
court  entered  judgment  foreclosing  a  lien  up- 
on the  property  for  the  amount  assessed,  ex- 
cept the  correction  of  some  errors.  Mrs. 
Hutcbeson's  property  was  situated  In  a  part 
of  the  city  of  Houston  where  there  were  very 
few  houses  of  any  kind,  and  most  of  them 
small  and  of  little  value.  Much  of  the  prop- 
erty In  that  vicinity  was  used  for  pasturage, 
and  there  were  no  water  mains  or  pipes,  elec- 
tric lights,  or  sewerage  in  that  portion  of  the 
city.  As  to  whether  the  value  of  the  prop- 
erty was  equal  to  the  amount  assessed  upon  It 
for  the  improvement,  the  testimony  was  con- 
flicting and  the  Issue  not  determined  by  the 
court  of  civil  appeals.  Mrs.  Hutcheson  offer- 
ed evidence  to  show  that  there  were  no  spe- 
cial benefits  derived  by  her  property  from  the 
improvements  made,  which  was  excluded  by 
the  court,  and  there  was  no  evidence  that 
such  benefits  did  exist.  The  court  of  civil 
appeals  affirmed  the  judgment  of  the  district 
court,  from  which  Mrs.  Hutcheson  and  her 
husband  have  sued  out  this  writ  of  error. 

Plaintiffs  In  error  present  a  number  of  ob- 
jections to  the  judgment,  all  based  upon  the 
proposition  that  the  charter  of  the  city  of 
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Houston,  In  so  far  as  it  authorizes  tbe  city 
council  to  improve  the  streets'  at  the  cost  of 
abutting  property,  without  regard  to  special 
benefits  to  the  property,  is  violative  of  sec- 
tions 17  and  19  of  article  1  of  the  constitu- 
tion of  this  state,  which  read  as  follows: 

"Sec.  17.  No  person's  property  shall  be 
taken,  damaged  or  destroyed  for  or  applied 
to  public  use  without  adequate  compensation 
being  made,  unless  by  the  consent  of  such 
person.   *   *  •" 

"Sea  19.  No  citizen  of  this  state  shall  be 
deprived  of  life,  liberty,  property,  privileges 
or  immunities,  or  in  any  manner  disfranchis- 
ed, except  by  the  due  course  of  the  law  of  the 
land." 

Also  that  it  is  In  conflict  with  the  following 
provision  of  section  1  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States:  "Nor  shall  any  state  deprive  any  per-  ■ 
son  of  life,  liberty  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within 
Its  jurisdiction  the  equal  protection  of  the 
laws." 

The  court  of  civil  appeals  followed  strictly 
the  case  of  Adams  v.  Fisher,  75  Tex.  657,  6 
S.  W.  772,  in  which  Judge  Stayton  said: 
"The  charter  of  the  city  of  Galveston  gives  to 
its  council  the  legislative  power  to  determine 
whether  such  an  Improvement  will  be  for  the 
public  interest,  and  also  to  determine  whether 
It  will  be  of  such  benefit  to  property  fronting 
on  that  particular  street  to  be  Improved  as 
will  justify  the  imposition  of  a  part  of  the 
costs  of  the  Improvement  on  the  owners  of 
such  property,  and  its  determination  of  this 
question  must  be  deemed  conclusive,"  and,  In 
support  of  the  opinion,  Judge  Stayton  quoted 
from  city  of  Ludlow  v.  Trustees  of  Cincin- 
nati Southern  Ry.  Co.,  78  Ky.  360,  as  fol- 
lows: "While  assessments  of  this  character, 
as  distinguished  from  general  taxation,  rest 
upon  the  basis  of  benefits  or  presumed  ben- 
efits to  the  property  assessed,  it  is  not  essen- 
tial to  their  validity  that  an  actual  enhance- 
ment in  value  or  other  benefit  to  the  owner 
be  shown.  The  passage  of  the  ordinance  by 
the  city  council,  under  the  power  granted  in 
the  charter,  Is  conclusive  of  the  propriety  of 
the  Improvement  and  of  the  question  of  ben- 
efit to  the  owners  of  abutting  property."  In 
that  opinion  this  court  followed  the  great 
weight  of  authority  by  which  this  extraordi- 
nary power  has  been  sustained  with  remark- 
able unanimity.  But  In  the  case  of  Village  of 
Norwood  v.  Baker,  172  TJ.  S.  269,  19  Sup. 
Ct.  187,  recently  decided  by  the  supreme  court 
of  the  United  States,  the  rule  announced  In 
Adams  v.  Fisher  has  been  completely  over- 
turned, and  all  precedents  establishing  it  have 
been  set  aside.  We  recognize  the  binding 
force  of  the  decision  of  the  supreme  court  of 
the  United  States  upon  this  question,  but  we 
the  more  readily  apply  It  because  we  indorse 
it  as  a  timely  and  just  announcement  of  the 
superiority  of  a  constitutional  guaranty  over 
a  rule  of  law  established  by  the  courts.  We 
feel  some  satisfaction,  also,  In  the  fact  that 
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the  constitution  of  this  state  provides  with 
equal  fullness  for  the  protection  of  the  rights 
of  property  under  such  circumstances  as  does 
the  constitution  of  the  United  States,  and,  if 
the  action  now  undergoing  investigation  is 
violative  of  the  constitution  of  the  United 
States,  it  is  more  palpably  a  violation  of  the 
plainer  provisions  of  the  constitution  of  the 
state  of  Texas. 

The  first  question  is,  what  scope  are  we 
to  give  to  the  case  of  Village  of  Norwood  v. 
Baker  as  authority  In  the  decision  of  this 
case?  Counsel  for  Storrie  have  presented  an 
able  and  Ingenious  argument  In  which  they 
endeavor  to  limit  Village  of  Norwood  v.  Baker 
by  contrasting  It  with  previous  decisions  of 
the  same  court,  and,  by  ascribing  to  the  for- 
mer decisions  superiority,  they  seek  to  elim- 
inate from  the  latter  case  every  point  which 
contradicts  a  former  decision.  It  is  claimed 
that  because  the  court  says  Village  of  Nor- 
wood v.  Baker  Is  not  in  conflict  with  the  for- 
mer decisions  that  court  did  not  Intend  to 
decide  that  which  is  in  fact  in  conflict.  The 
more  reasonable  conclusion  Is  that  the  court 
did  not  understand  the  former  cases  to  em- 
brace the  grounds  upon  which  the  later  case 
rests.  The  case  mainly  relied  upon  for  this  pur- 
pose is  Parsons  v.  District  of  Columbia,  170  U. 
S.  45,  18  Sup.  Ct.  521,  In  which  the  assess- 
ment was  made  by  an  act  of  congress,  while 
in  the  case  of  Village  of  Norwood  v.  Baker  It 
was  made  by  a  municipal  corporation  under 
an  act  of  the  legislature.  In  the  former  case 
the  court  distinguishes  the  two  classes  in  the 
following  language:  "There  Is  a  wide  dif- 
ference between  a  tax  or  assessment  prescrib- 
ed by  a  legislative  body  having  full  authority 
over  the  subject  and  one  imposed  by  a  mu- 
nicipal corporation  acting  under  a  limited  and 
delegated  authority.  And  the  difference  Is 
still  wider  between  a  legislative  act  making 
an  assessment  and  the  action  of  mere  func- 
tionaries whose  authority  is  derived  from  mu- 
nicipal ordinances."  The  distinction  drawn 
may  not  be  sound,  but  the  statement  shows 
that  the  question  decided  in  Village  of  Nor- 
wood v.  Baker  was  not  determined  In  the 
case  relied  upon. 

Village  of  Norwood  v.  Baker  establishes  the 
following  propositions,  which  are  applicable 
to  the  case  at  bar: 

1.  The  legislature  of  a  state  cannot  au- 
thorize a  municipal  corporation  to  assess  upon 
abutting  property  the  cost  of  a  public  im- 
provement in  a  sum  materially  exceeding  the 
special  benefits  which  that  property  may  de- 
rive from  the  work.  The  court  said:  "In 
our  Judgment,  the  exaction  from  the  owner 
of  private  property  of  the  cost  of  a  public  im- 
provement In  substantial  excess  of  the  special 
benefits  accruing  to  him  Is,  to  the  extent  of 
such  excess,  a  taking  under  the  guise  of  taxa- 
tion of  private  property  for  public  use  with- 
out compensation."  It  has  been  uniformly 
held  that  such  assessments  rest  upon  the 
ground  that  the  benefits  conferred  are  equal 
to  the  demands  made  upon  the  property;  but 


the  courts,  in  applying  the  law  to  the  par- 
ticular cases,  have  heretofore  Ignored  the  prin- 
ciple upon  which  the  authority  rests,  and 
have  held  that  the  exercise  of  the  power  will 
be  upheld,  although  the  facts  out  of  which 
it  arises  do  not  exist,  and  that  benefits  wiu 
be  presumed  to  equal  the  assessment. 

2.  The  legislature  of  a  state  cannot  confer 
upon  a  municipal  corporation  the  authority 
to  make  such  assessment  conclusive  upon  the 
owner  without  giving  an  opportunity  to  con- 
test the  question  of  benefits.  Upon  that  point 
the  court  said:  "As  already  Indicated,  the 
principle  underlying  special  assessments  to 
meet  the  cost  of  public  improvements  is  that 
the  property  upon  which  they  are  imposed  is 
peculiarly  benefited,  and  therefore  the  owners 
do  not  in  fact  pay  anything  in  excess  of  what 
tbey  receive  by  reason  of  such  Improvement 
But  the  guaranties  for  the  protection  of  pri- 
vate property  would  be  seriously  impaired  If 
It  were  established  as  a  rule  of  constitutional 
law  that  the  imposition  by  the  legislature  up- 
on particular  private  property  of  the  entire 
cost  of  public  Improvement,  irrespective  of 
any  peculiar  benefit  accruing  to  the  owner 
from  such  improvement,  could  not  be  ques- 
tioned by  him  la  the  courts  of  the  country. 
It  Is  one  thing  for  the  legislature  to  prescribe 
it  as  a  general  rule  that  property  abutting 
on  a  street  opened  by  the  public  shall  be  deem- 
ed to  have  been  specially  benefited  by  such  im- 
provement, and  therefore  should  specially  con- 
tribute to  the  cost  Incurred  by  the  public. 
It  is  quite  a  different  thing  to  lay  down  as  an 
absolute  rule  that  such  property,  whether  it 
is  in  fact  benefited  or  aot  by  the  opening  of 
the  street,  may  be  assessed  by  the  front  foot 
for  a  fixed  sum  representing  the  whole  cost  of 
the  improvement,  and  without  any  right  in 
the  property  owner  to  show,  when  an  assess- 
ment of  that  kind  is  made  or  is  about  to  be 
made,  that  the  sum  so  fixed  Is  In  excess  of 
the  benefits  received.''  If  the  law  under 
which  the  assessment  In  controversy  In  this 
suit  was  made  did  not  afford  to  the  property 
owner  a  fair  opportunity  to  contest  the  cor- 
rectness of  the  assessment  made  upon  her 
property,  she  was  not  estopped  to  deny  Its 
validity. 

3.  In  Village  of  Norwood  v.  Baker  the  su- 
preme court  of  the  United  States  laid  down 
the  rule  that,  because  the  assessment  wan 
made  under  a  law  that  did  not  afford  prop- 
erty owners  the  opportunity  to  be  heard  nor 
empower  the  city  authorities  to  consider  the 
question  of  benefits,  the  assessment  in  that 
case  was  a  nullity.  Upon  this  proposition  that 
honorable  court  said:  "It  is  said  that  a  court 
of  equity  ought  not  to  Interpose  to  prevent 
the  enforcement  of  the  assessment  in  ques- 
tion, because  the  plaintiff  did  not  show  nor 
offer  to  show  proof  that  the  amount  assessed 
upon  her  property  was  In  excess  of  the  special 
benefits  accruing  to  it  by  reason  of  the  open- 
ing of  the  street.  This  suggestion  Implies 
that.  If  the  proof  had  shown  an  excess  of  cost 
Incurred  in  opening  the  street  over  the  special 
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benefits  accruing  to  the  abutting  property, 
a  decree  might  properly  have  been  made  en- 
joining the  assessment  to  the  extent  simply 
that  snch  cost  exceeded  the  benefits.  We 
do  not  concur  in  this  view.  As  the  pleadings 
show,  the  Tillage  proceeded  upon  the  theory, 
justified  by  the  words  of  the  statute,  that  the 
entire  cost  incurred  in  opening  the  street,  in- 
cluding the  value  of  the  property  appropri- 
ated, could,  when  the  assessment  was  by  the 
front  foot,  be  put  upon  the  abutting  property, 
irrespective  of  special  benefits.  The  assess- 
ment was  by  the  front  foot  and  for  a  specified 
sum  representing  such  cost,  and  that  sum 
could  not  have  been  reduced  under  the  ordi- 
nance of  the  village,  even  if  proof  bad  been 
made  that  the  cost  and  expenses  assessed  upon 
the  abutting  property  exceeded  the  special 
benefits.  The  assessment  was  In  itself  an 
illegal  one,  because  it  rested  upon  a  basis  that 
excluded  any  consideration  of  benefits.  A 
decree  enjoining  the  whole  assessment  was 
therefore  the  only  appropriate  one."  From  the 
record  It  appears  that,  In  determining  the 
amount  to  be  assessed  against  the  property  of 
Mrs.  Hutcheson,  neither  the  city  council  nor 
the  municipal  officers  considered  the  question 
of  special  benefits  which  might  accrue  to  the 
land  from  the  work,  bat  proceeded  upon  the 
basis  of  the  cost  of  the  Improvement  to  de- 
termine the  amount  It  follows  that  the  as- 
sessment is  void,  unless  Mrs.  Hutcheson  is 
estopped  to  set  up  the  defense  by  a  failure  to 
enter  a  protest  against  the  proceeding  and  to 
sue  out  an  injunction  against  the  council. 

The  charter  of  the  city  of  Houston  con- 
fers upon  the  city,  council  full  authority  and 
control  over  its  streets  and  alleys,  and  em- 
powers the  council  to  determine  what  street 
.  or  portion  of  any  street  shall  be  improved, 
and  whether  the  cost  of  such  improvement 
shall  be  paid  by  the  city  in  whole  or  la  part, 
or  by  the  owners  of  the  abutting  property 
either  in  whole  or  in  part  If  the  dty  coun- 
cil should  determine  to  charge  the  cost  or 
any  portion  of  It  upon  the  abutting  property, 
then,  by  a  two-thirds  vote  of  all  of  the  alder- 
men, it  mast  determine  whether  the  improve- 
ment is  necessary  to  the  public  Interest 
When  these  questions  have  been  settled  by 
the  council,  if  it  be  decided  that  the  cost  of 
the  improvement  shall  be  paid  by  the  own- 
ers of  the  abutting  property,  the  charter 
provides  that  "the  cost  •  •  •  shall  be 
defrayed,  In  case  of  *  *  *  street  Im- 
provements, by  the  owner  or  owners  of  the 
lot  or  lots,  block  or  blocks,  tracts  of  land, 
when  not  laid  out  Into  lots  and  blocks,  abut- 
ting on  such  street  or  portion  of  street  Im- 
proved, according  to  the  cost  of  work  in 
front  of  the  particular  lot  or  block  or  tracts 
of  land."  Bp.  Laws  1893,  p.  21,  §  24.  The 
dty  council  is  also  empowered  to  determine 
whether  the  work  shall  be  paid  for  in  mon- 
ey, bonds  of  the  city,  or  Improvement  cer- 
tificates, and  to  make  a  contract  for  it 
After  the  contract  lias  been  made,  it  is  the 
duty  of  the  city  engineer  to  make  out  a 


roll  of  property  abutting  on  the  street  to  be 
improved,  and  to  specify  upon  such  roll, 
among  other  things,  "the  total  cost,  as  ascer- 
tained and  calculated  by  the  city  engineer, 
of  such  improvements  necessary  to  be  borne 
by  each  and  to  be  paid  by  each  owner  of 
such  property  as  described  in  such  roll."  Id. 
p.  24.  There  is  ao  discretion  lodged  with 
the  city  council  In  determining  the  assess- 
ment to  be  made  upon  the  abutting  prop- 
erty, but  the  charter  absolutely  fixes  the  rule 
by  which  the  assessment  is  to  be  governed, 
and  devolves  upon  the  engineer  the  mere 
ministerial  duty  to  ascertain  by  calculation 
what  the  work  in  front  of  the  particular  lot 
will  cost,  under  the  contract  according  to 
the  specifications.  The  law  prescribed  the 
standard  to  be  the  cost  of  work  done  in  front 
of  the  lot  the  specifications  showed  the  work 
to  be  performed,  and  the  contract  fixed  the 
price.  A  calculation  alone  was  necessary 
to  ascertain  the  sum  to  be  expressed  on  the 
roll  Neither  the  council  nor  the  engineer 
could  proceed  upon  any  other  basis  than  that 
expressed  in  that  statute,  for  we  must  look 
alone  to  the  charter  for  the  powers  to  be 
exercised  by  these  officials.  If,  however, 
there  were  room  for  doubt  as  to  the  rule  by 
which  the  assessment  is  to  be  made,  the 
charter  would  set  that  at  rest  tor  in  the  next 
succeeding  phrase  of  the  same  sentence  Is  to 
be  found  the  following  provision:  "And  in 
case  of  sewerage  or  drainage  Improvements 
[the  cost]  shall  be  defrayed  by  the  owner  or 
owners  of  such  lot  or  lots,  block  or  blocks, 
or  tracts  of  land,  when  not  laid  out  Into 
lots  or  blocks,  according  to  the  proportion- 
ate benefits  of  the  lots,"  etc.  Id.. p.  21,  f  24. 
It  Is  apparent  that  m  the  enactment  of 
these  provisions  In  the  same  section  and  in 
the  same  sentence,  the  distinction  between 
the  assessment  of  the  cost  and  the  assess- 
ment of  the  value  of  benefits  was  present  in 
the  legislative  mind,  and  that  the  rule  of 
assessing  for  street  Improvements  according 
to  the  cost  of  the  work,  without  regard  to 
benefits,  was  intentionally  and  distinctly  ap- 
plied to  that  class  of  work  with  the  Intention 
to  exclude  benefits.  Up  to  this  point  In  the 
procedure  there  certainly  could  have  been  no 
departure  from  the  rule  expressed  In  the 
charter  by  the  dty  council  or  any  officer  en- 
gaged In  the  execution  of  the  powers  con- 
ferred. Special  benefits  could  not  have  been 
considered.  But  It  is  claimed  that  the  char- 
ter provides  for  a  hearing  before  the  council 
at  which  the  rights  of  the  parties  might  have 
been  adjusted  upon  the  basis  of  benefits,  and 
that  the  plaintiffs  in  error  are  estopped  to 
deny  the  validity  of  the  assessment  because 
they  failed  to  call  upon  the  council  by  peti- 
tion to  revise  and  correct  the  proceedings 
I  and  remedy  the  wrong.  The  question  arises, 
did  the  charter  afford  to  Mrs.  Hutcheson  an 
opportunity  to  contest  the  mode  of  making 
the  levy?.  After  the  roll  of  ownership  has 
been  prepared  by  the  city  engineer  and  ap- 
proved by  the  board  of  public  works  and  by 
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the  city  council,  it  must  be  filed  with  the 
secretary  of  the  city,  who  Is  required  to  pub- 
lish the  following  notice:  "Persons  owning 
property  on  [here  insert  the  name  of  street 
or  streets,  or  description  of  portions  of  the 
same  referred  to  in  said  roll,  or  a  descrip- 
tion of  the  territory  or  district  to  which  the 
roll  relates]  are  hereby  notified  that  the  roll 
of  ownership  showing  the  amount  of  the 
special  assessment  tax  levied  against  the 
owners  of  property  above  referred  to,  to  cov- 
er the  cost  of  Improvement  made  in  accord- 
ance with  the  resolution  of  the  city  council 
relating  to  the  same,  adopted  [here  Insert 
the  date  of  the  resolution],  has  been  placed 
In  the  office  of  the  city  secretary  for  Inspec- 
tion, in  order  that  all  persons  interested 
therein,  or  to  be  affected  thereby,  may  have 
an  opportunity  of  calling  the  attention  of 
the  city  council  to  any  errors  or  mistakes 
connected  with  such  assessments  levied 
against  property  owned  by  them,  as  shown 
In  said  rolls."  Id.  p.  25,  t  27.  The  secretary 
is  required  to  mail  a  copy  of  a  notice  to  the 
post-office  address  of  the  property  owner. 
At  any  time  within  10  days  after  the  first 
publication  of  the  notice,  the  property  own- 
er may,  "by  petition  to  the  city  council,  filed 
with  the  city  secretary,  object  to  any  such 
acts  and  proceedings  and  show  wherein  they 
have  been  or  may  be  wronged  or  Injured 
thereby,  and  to  ask  for  a  revision  or  correc- 
tion of  the  same;  and  they  shall  be  permit- 
ted, and  it  shall  be  their  duty,  before  the 
final  approval  of  such  roll,  to  appear  In  per- 
son, or  by  agent  or  attorney,  before  said 
city  council,  and  not  thereafter  at  any  time 
before  any  other  tribunal,  fraud  and  collu- 
sion, which  was  then  unknown  And  could 
not  by  reasonable  diligence  have  been  as- 
certained, excepted,  and  apply  for  redress 
for  such  wrong  or  injury,  and  for  the  cor- 
rection of  such  errors  as  they  may  point  out 
and  establish  to  the  satisfaction  of  said  coun- 
cil; nor  shall  any  such  roll  be  finally  ap- 
proved by  the  city  council  after  filing  of  such 
petition  by  any  person  so  affected  or  liable 
to  be  affected  by  said  proceedings,  until  such 
petition  shall  have  been  heard  and  acted  up- 
on by  the  city  council,  although  It  shall  not 
be  necessary  to  Incorporate  In  the  minutes 
of  said  city  council  Its  action  thereon;  and 
It  shall  be  the  duty  of  any  person  who  may 
deem  himself  Injured  by  the  action  or  non- 
action of  the  city  council  in  reference  to  the 
matters  contained  in  such  petition,  within 
five  days  after  the  approval  of  such  roll  of 
ownership,  to  apply  to  the  proper  court  for 
an  injunction,  based  on  the  facts  alleged  In 
auch  petition,  restraining  further  action  on 
the  part  of  the  city  officials,  or  any  of  them, 
In  reference  to  the  matter  complained  of  in 
such  petition,  and  to  the  extent  of  the  peti- 
tioner's interest  in  the  same;  and  neglect  or 
failure  so  to  do  shall  forever  estop  such  pe- 
titioner and  all  parties  claiming  under  him 
from  denying  the  correctness  of  said  roll  or  the 
regularity  of  all  proceedings  previously  had  in 


reference  thereto,  or  the  validity  of  the  spe- 
cial tax  therein  assessed  against  the  land 
owned  by  him."  Id.  p.  26,  g  27.  The  foregoing 
provision  of  the  charter  authorizes  the  prop- 
erty owner  to  call  upon  the  city  council  to 
revise  and  correct  errors  committed  in  the 
proceedings  had  in  assessing  the  cost  of  im- 
provement against  his  property,  but  it  does 
not  empower  the  council  to  do  anything  that 
it  or  its  officers  could  not  have  done  In  the 
first  instance.  The  words  "revision"  and 
"correction"  mean  that  the  council  may  be 
called  upon  to  review  that  which  had  been 
done,  and  to  make  the  proceedings  conform 
to  the  law.  Vlnsant  v.  Knox,  27  Ark.  272. 
The  city  council  and  the  officers  acting  un- 
der the  authority  of  the  charter  of  the  city 
of  Houston  having  no  power  in  the  first 
instance  to  consider  the  question  of  benefits 
in  fixing  the  amount  to  be  charged  against 
Mrs.  Hutcheson's  property,  a  revision  and 
correction  of  the  acts  done  could  not  give 
relief  against  the  wrong  complained  of.  In 
support  of  this  conclusion,  we  call  attention 
to  the  potent  fact  that  the  city  had  entered 
Into  a  contract  with  Storrie  for  the  perform- 
ance of  the  work  at  a  stipulated  price  and 
with  the  agreement  that  he  should  be  paid 
in  improvement  certificates,  which  would 
hold  a  lien  upon  the  property,  before  the 
amount  of  the  assessment  was  ascertained. 
If  the  engineer,  for  instance,  committed  an 
error  in  estimating  the  cost  of  the  work  in 
front  of  Mrs.  Hutcheson's  property,  then  a 
revision  and  correction  of  that  act  by  the 
council  could  be  had  and  the  wrong  could  be 
corrected,  because  the  contract  itself  furnish- 
es the  data,  and  the  correction  would  accord 
with  the  contract  If,  however,  the  council 
had  changed  the  basis  of  the  assessment 
against  Mrs.  Hutcheson's  property  from  the 
costs  of  the  work  to  that  of  benefits  receiv- 
ed by  the  property,  whereby  the  amount  as- 
sessed would  be  lessened,  the  contract  would 
have  been  annulled.  A  construction  should 
not  be  placed  upon  the  language  that  would 
empower  the  city  to  destroy  the  contract 
without  the  consent  of  Storrie.  The  claim 
that,  upon  petition  of  Mrs.  Hutcheson,  the 
council  could  have  afforded  relief  from  the 
unlawful  exaction,  Is  wholly  unsupported  toy 
the  terms  of  the  law,  and  is  In  direct  con- 
flict with  many  of  Its  provisions.  The  wrong 
did  not  consist  in  a  failure  to  follow  the  di- 
rections of  the  law,  but  in  obeying  its  un- 
constitutional requirements.  The  authority 
conferred  upon  the  court  to  Issue  an  Injunc- 
tion restraining  the  council  from  proceeding 
further  1b  limited  to  "the  facts  alleged  in  the 
protest,"  and  is  no  broader  than  that  vested 
in  the  council  The  court  1b  simply  empow- 
ered, by  writ  of  injunction,  to  restrain  the 
council  from  doing  acts  contrary  to  the  char- 
ter, and  to  correct  any  errors  which  that 
body  might  have  corrected.  It  is  claimed 
that  the  jurisdiction  of  the  court  must  be 
held  to  be  broad  enough  to  embrace  the  sub- 
ject of  estoppel  provided  for  in  the  law. 
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Therefore  the  court,  by  Injunction,  could  In- 
quire Into  and  correct  anything  done  which 
affected  the  validity  of  the  levy.  But  we 
think  that  the  estoppel,  to  question  the  "va- 
lidity" of  the  tax,  must  be  construed  to  for- 
bid the  owner  to  set  up  such  invalidity  as 
might  arise  from  a  want  of  compliance  with 
the  terms  of  the  charter,  and  not  such  as 
mlgbt  grow  out  of  want  of  authority  in  the 
city  to  make  the  assessment  The  right  to 
apply  to  a  court  for  Injunction  is,  as  above 
stated,  expressly  limited  to  the  facts  al- 
leged In  the  petition  to  the  council.  The  au- 
thority of  the  district  court  is  revisory  and 
confined  to  correcting  the  acts  done  by  the 
council  and  city  officers.  If  the  legislature 
had  enacted  in  plain  words  that  a  failure  to 
apply  for  injunction  against  a  levy  of  the 
cost  of  improvement  upon  the  property 
shonld  estop  the  owner  to  deny  the  validity 
of  such  assessment,  the  law  would  be  void, 
because  the  legislature  could  not  validate  by 
estoppel  an  act  that  It  is  forbidden  by  the 
constitution  to  authorize*.  It  is  asserted  that 
Mrs.  Hutcheson  might  have  had  the  ques- 
tion of  benefits  Investigated  in  this  suit  and 
the  assessment  reduced  so  as  not  to  exceed 
the  special  benefits  received.  The  charter 
provides:  "And  at  all  times  and  in  all  pro- 
ceedings in  any  court  in  which  the  validity 
of  any  special  tax  assessment  that  might 
have  been  laid  under  the  charter  of  the  city 
of  Houston  or  amendments  thereto,  as  shown 
by  any  roll  of  ownership,  purporting  to  have 
been  prepared  by  the  city  engineer  in  accord- 
ance with  the  provisions  thereof,  may  be 
called  in  question,  a  recovery  shall  never- 
theless be  had  in  such  suit  for  such  sum  as 
ought  to  have  been  assessed  against  the 
tract  of  land  involved,  according  to  the  mode 
of  apportionment,  provided  in  the  law  of  said 
city  applicable  to  such  Improvement,  and  if 
for  any  reason,  in  law  or  fact,  such  recov- 
ery cannot  be  had,  then  a  recovery  shall  be 
allowed,  quantum  valebat,  not  exceeding  the 
contract  price  for  the  improvement  in  front 
of  the  lot  or  lots,  block  or  blocks,  or  tracts 
of  land  Involved,  according  to  the  front-foot 
rule  or  standard;  and  if  for  any  reason,  In 
law  or  fact,  recovery  cannot  be  had  in  ei- 
ther of  the  above  modes,  then  recovery  shall 
be  allowed  not  exceeding  the  contract  price, 
to  the  extent  and  according  to  the  standard 
of  benefits  from  the  improvements  in  ques- 
tion to  the  lot  or  lots,  block  or  blocks,  or 
tracts  of  land  Involved."  Sp.  Laws  1883,  p. 
26,  I  27.  The  legislature  attempted  to  secure 
contractors  for  this  class  of  work  against 
all  contingencies,  and  to  authorize  them,  in 
case  their  contracts  and  the  proceedings  by 
virtue  of  which  their  claims  arose  were  un- 
enforceable, to  recover  nevertheless  from  the 
property  owners  upon  one  of  the  grounds 
named.  It  Is  unnecessary  for  as  to  deter- 
mine whether  the  legislature  could  effect 
such  a  purpose  or  not.  The  language  does 
not  purport  to  authorize  the  defendant  la 
such  proceeding  to  inaugurate  the  Inquiry, 


and  the  construction  would  conflict  with  that 
part  of  the  charter  which  declares  that  the 
property  owner  shall  not  do  that  thing.  Sub- 
stantially the  same  proposition  was  present- 
ed In  the  case  of  Village  of  Norwood  v.  Bak- 
er, where  it  was  contended  that  the  party 
who  sought  the  Injunction  in  that  case 
should  have  shown  that  the  assessment  was 
in  excess  of  the  benefits  received,  and  that 
the  court  should  have  rendered  judgment  for 
the  amount  that  the  property  was  benefited 
by  the  Improvement  In  answer  to  this  prop- 
osition, that  court  said:  "This  suggestion  im- 
plies that  if  the  proof  bad  showed  an  excess 
of  cost  incurred  in  opening  the  street  over 
the  special  benefits  accruing  to  the  abutting 
property,  a  decree  might  properly  have  been 
made  enjoining  the  assessment  to  the  extent 
simply  that  such  cost  exceeded  the  benefits. 
We  do  not  concur  in  this  view.  As  the  plead- 
ings show,  the  village  proceeded  upon  the 
theory,  justified  by  the  words  of  the  statute, 
that  the  entire  cost  incurred  in  opening  the 
street  including  the  value  of  the  property 
appropriated,  could,  when  the  assessment 
was  by  the  front  foot  be  put  upon  the  abut- 
ting property,  Irrespective  of  special  benefit 
The  assessment  was  by  the  front  foot  and  for 
a  specific  sum  representing  such  cost  and 
that  sum  could  not  have  been  reduced  under 
the  ordinance  of  the  village,  even  if  proof 
had  been  made  that  the  cost  and  expense  as- 
sessed upon  the  abutting  property  exceeded 
the  special  benefits.  The  assessment  was  in 
itself  an  illegal  one,  because  it  rested  upon 
a  basis  that  excluded  any  consideration  of 
benefits.  A  decree  enjoining  the  whole  as- 
sessment was  therefore  the  only  appropriate 
one."  The  quotation  thoroughly  refutes  the 
contention  made  In  this  case,  and  needs  no 
argument  to  support  it  It  would  be  quite  un- 
usual to  require  the  defendant  hi  a  suit  upon 
a  demand  wholly  invalid,  to  furnish  the  plain- 
tiff a  valid  cause  of  action  as  a  condition 
precedent  to  defending  himself  against  the 
unlawful  claim.  If  the  charter  of  the  city  of 
Houston,  under  which  the  assessment  In  this 
case  was  made,  could,  by  any  fair  and  rea- 
sonable construction,  be  held  to  secure  the 
property  owner  the  right  at  a  time  when  it 
could  be  made  effective,  to  contest  the  valid- 
ity of  the  levy,  because  not  made  upon  the 
basis  of  benefits,  it  would  be  the  duty  of 
this  court  to  so  construe  it  But  In  order 
to  justify  such  a  construction,  it  should  be 
so  obvious  that  the  property  owner,  upon  a 
fair  consideration  of  its  provisions,  would 
have  known  at  the  time  of  the  proceeding 
that  the  remedy  was  afforded  by  the  char- 
ter. If  this  court  should  force  a  construction 
of  the  charter  which  could  not  reasonably 
have  been  understood  to  be  the  meaning  of 
the  law  at  the  time  the  acts  were  being  per- 
formed, It  would  be  not  only  judicial  legisla- 
tion, but  retroactive  as  well,  which  would  be 
as  unreasonable  and  arbitrary  as  the  rule 
by  which  courts  are  required  to  conclusively 
presume  that  the' city  council  has  found  the 


Digitized  by 


Google 


854 


51  SOUTHWESTERN  REPORTER. 


(Tel. 


special  benefits  to  be  equal  to  the  cost,  when 
in  fact  there  were  no  benefits  and  the  coun- 
cil had  no  power  to  consider  the  question. 

It  is  to  be  regretted  that  contractors  and 
others  may  have  been  involved  in  financial 
toes  by  reason  of  an  unconstitutional  enact- 
ment of  the  legislative  department,  and 
courts  will  always  preserve  the  rights  of 
those  who  act  in  compliance  with  the  law  of 
the  land,  as  far  as  it  can  be  done  lawfully; 
but  the  guaranties  of  the  federal  and  state 
constitutions  must  not  be  subordinated  to 
questions  of  finance  nor  sentiments  of  jus- 
tice. Justice  will  be  best  preserved  by  up- 
holding the  limitations  against  the  exercise 
of  arbitrary  power.  When  a  law  comes  in 
conflict  with  the  constitution  of  the  United 
States  or  of  the  state  of  Texas,  then  the  law 
must  yield,  and  the  constitution  be  upheld 
and  sustained.  We  conclude  that  the  assess- 
ment made  in  this  case  was  void,  and  that 
it  gave  no  right  against  Mrs.  Hutcheson,  ei- 
ther of  a  personal  nature  or  a  lien  upon  her 
property,  and  that  the  pleadings  and  evi- 
dence conclusively  show  that  no  right  of  ac- 
tion can  be  shown.  It  Is  therefore  ordered 
that  the  judgments  of  the  district  eourt  and 
court  of  civil  appeals  be  reversed,  and  that 
judgment  be  here  rendered  for  defendants, 
B.  M.  and  J.  C.  Hutcheson. 


BfsHOP  v.  LTJOT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  21, 
1890.) 

FALSE  IMPRISONMENT — ADMISSION— DENIAL. 

An  admission  by  defendants  of  the  allega- 
tions of  plaintiffs  petition  is  not  an  admission 
of  an  allegation  that  defendants  were  responsi- 
ble for  the  condition  of  the  cell  in  which  plain- 
tiff was  confined,  and  the  injuries  sustained  by 
him  thereby,  where  it  is  coupled  with  a  denial 
of  defendants'  abuse  -  and  harsh  treatment  of 
plaintiff;  the  defective  condition  of  the  cell  be- 
ing the  treatment  complained  of. 

On  rehearing.  Denied. 

For  former  opinion,  see  50  S.  W.  1029. 

FISHER,  C.  J.  In  the  original  opinion  we 
stated  that  there  waa  evidence  tending  to 
show  that  the  cell  In  which  the  plaintiff  was 
confined  was,  by  reason  of  noxious  gases  aris- 
ing from  cesspools,  an  improper  place  to  con- 
fine a  prisoner,  and  for  the  damages  that  the 
plaintiff  might  have  sustained  therefrom  he 
would  have  a  cause  of  action  against  the 
guilty  party  who  was  responsible.  We  held, 
in  this  connection,  that  the  evidence  did  not 
show  that  the  appellees  (the  defendants  be- 
low) were  responsible  for  the  condition  of  the 
cell,  or  of  the  confinement  of  the  appellant 
therein,  and,  In  effect!  stated  that  this  was  a 
matter  that  would  have  to  be  proven,  In  or- 
der to  hold  the  appellees  responsible.  Appel- 
lant, in  his  motion  for  a  rehearing,  states  that 
the  appellee  Lucy  was  responsible  for  the 
condition  of  the  cell,  and  the  confinement  of 
the  appellant  therein.    This  statement  is  bas- 


ed upon  an  allegation  in  the  petition  to  the 
effect  that,  "from  the  time  of  the  arrest  of 
the  appellant.  City  Marshal  Lucy  assumed 
and  maintained  absolute  control  of,  and  exer- 
cised absolute  authority  over,  the  person  of 
the  plaintiff."  It  is  Insisted  by  the  appellant 
that  this  statement  In  the  petition  was  ad- 
mitted to  be  true,  and,  as  evidence  of  this 
fact,  he  calls  our  attention  to  the  following 
agreement:  "After  the  court  had  overruled 
the  defendants'  general  demurrer  and  special 
exceptions,  defendants,  through  their  counsel, 
in  open  court,  admitted  all  of  the  allegations 
set  forth  In  plaintiff's  petition,  save  and  ex- 
cept they  denied  that  plaintiff  had  been  re- 
strained of  his  liberty  (as  alleged)  by  defend- 
ants without  his  consent,  denied  the  charges 
of  malice,  and  also  denied  the  charges  made 
as  to  their  abuse  and  harsh  treatment  of  plain- 
tiff as  alleged  by  him."  And  the  agreement 
goes  on  to  state  other  matters,  which  it  U 
not  necessary  for  us  to  set  out.  The  conten- 
tion of  appellant  cannot  be  maintained.  The 
agreement  does  not  confess  or  admit  the  al- 
legations that  Marshal  Lucy  or  the  other  ap- 
pellees were  responsible  for  the  condition  of 
the  cell,  and  the  injuries  sustained  by  the 
plaintiff  while  therein.  The  agreement  ex- 
pressly denies  the  charges  of  abuse  and  harsh 
treatment  of  the  plaintiff.  The  treatment 
Inflicted  upon  him  while  In  the  cell,  arising 
from  its  defective  condition,  clearly  is  In  the 
nature  of  abuse  and  harsh  treatment  received 
by  him,  and  the  defendants  deny  their  con- 
nection with  any  abuse  or  harsh  treatment 
he  sustained.  This  is  all  of  the  motion  that 
we  desire  to  notice.    Motion  overruled. 


SWEET  v.  SLOUGH. 
(Court  of  Civil  Appeals  of  Texas.    June  21, 

1899.) 

SCHOOL  LANDS — PURCHASE — EMPLOYMENT 

AGENT— VALIDITY. 
The  law  regulating  the  purchase  of  school 
lands,  which  requires  the  purchaser  to  make  an 
affidavit,  and  execute  notes  for  the  price,  does 
not  prohibit  him  from  employing  an  agent  to 
present  his  application,  where  he  himself  makes 
the  affidavit  and  executes  the  notes. 

Appeal  from  district  court.  Brown  county; 
J.  O.  Woodward,  Judge. 

Action  by  John  W.  Slough  against  B.  G. 
Sweet  From  a  judgment  entered  on  a  ver- 
dict for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Goodwin  &  Grinnan,  for  appellant 

FISHER,  a  J.  This  Is  an  action  by  appel- 
lee to  recover  from  appellant  section  12  of 
state  school  land,  located  in  Brown  county. 
The  first  count  in  the  petition  Is  one  of  tres- 
pass to  try  title.  The  second  count,  in  effect 
alleges  that  the  appellant  holds  the  legal  title 
to  the  land  in  trust  for  appellee,  by  reason  of 
the  fact  that  the  appellant  at  the  time  of  his 
pretended  purchase  of  the  school  section  from 
the  state,  was  the  agent  of  the  appellee  for 
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the  purpose  of  purchasing  the  laud  in  ques- 
tion; that  he  violated  his  duty  in  this  respect, 
and  purchased  the  land  in  his  own  name,  and 
withholds  possession  thereof  from  the  plain- 
tiff, and  refuses  to  convey  to  him  the  legal 
title.  Appellee  recovered  a  Judgment  in  the 
court  below.  The  issue  submitted  by  the  trial 
court  and  the  question  raised  by  the  evidence 
was  whether,  at  the  time  of  the  application 
and  the  purchase  of  the  land  by  the  appellant 
from  the  state,  he  was  the  agent  of  appellee 
for  the  purpose  of  purchasing  the  land;  and 
In  this  connection  our  conclusion  is  that  there 
is  abundant  evidence  in  the  record  justifying 
the  verdict  of  the  jury  against  the  appellant 
on  this  issue.  As  this  is  the  only  controvert- 
ed question  in  the  case,  it  is  unnecessary  to 
find  as  to  any  ether  fact 

The  first  assignment  of  error  complains  of 
the  ruling  of  the  court  in  refusing  to  sustain 
a  demurrer  addressed  to  the  plaintiff's  peti- 
tion, on  the  ground  that  the  contract  out  of 
which  the  trust  arose  was  against  public 
policy.  The  appellant  contends  that  the  law 
will  not  permit  one  to  act  as  agent  of  an- 
other in  the  purchase  and  acquisition  of 
school  land.  We  do  not  agree  with  appellant 
in  this  broad  view  of  the  question.  There  are 
certain  features  of  the  law  regulating  the 
purchase  of  school  hud  which  require  certain 
things  to  be  done  by  the  purchaser,  and  which 
impliedly  negative  the  right  to  delegate  a 
performance  of  these  duties  to  an  agent;  such 
as,  for  instance,  making  the  affidavit  required 
by  the  statute,  and  executing  the  notes  and 
contract  for  the  purchase  money.  But  in  this 
case  the  pleadings  and  evidence  show  that  In 
these  particulars  the  plaintiff  acted  In  person, 
after  the  agreement  was  made  by  which  the 
appellant  was  to  act  as  the  agent  of  the 
appellee.  The  appellee,  in  person,  made  the 
affidavit,  and  executed  the  notes  required  by 
the  statute.  As  to  the  matter  of  presenting 
the  application  to  the  commissioner  of  the 
land  office,  this  could  be  performed  by  an 
agent  That  part  of  the  petition  to  which  the 
demurrer  is  addressed  substantially  alleged 
the  facts  as  Just  stated.  It  appears  from  these 
averments  that  those  duties  which  the  law 
imposes  personally  upon  the  appellee  were 
performed  by  him,  and  that  the  duty  of  ap- 
pellant, by  virtue  of  his  agency,  was  to  pre- 
sent the  application  to  the  commissioner  of 
the  land  office,  and  to  effect  the  purchase  of 
the  land  for  the  appellee.  We  do  not  think 
there  was  any  error  In  overruling  the  demur- 
rer. What  baa  been  said  disposes  of  the  sec- 
ond, third,  and  fourth  assignments  of  error. 

We  do  not  think  there  was  any  error  in  the 
charge,  as  complained  of  in  the  fifth  assign- 
ment of  error.  The  evidence  clearly  shows 
tbat  the  agency  had  not  terminated  upon  the 
rejection  of  the  application  made  by  the  ap- 
pellee; and  there  is  abundant  evidence  estab- 
lishing the  proposition  that  the  appellant  was 
really  the  agent  of  the  appellee'  at  the  time 
he  purchased  the  land.  In  response  to  those 
assignments  of  errors  complaining  of  the  re- 


fusal of  the  court  to  give  certain  charges  re- 
quested by  appellant,  It  is  sufficient  to  say 
that,  in  our  opinion,  the.  charge  of  the  court 
pointedly  presented  the  Issues  arising  in  the 
case,  and  all  that  were  necessary  to  be  given. 

There  are  assignments  which  complain  that 
the  verdict  of  the  jury  is  not  supported  by  the 
evidence.  These  assignments  are  not  sup- 
ported by  the  record.  There  is  evidence  to 
sustain  the  verdict. 

Under  the  facts  there  was  no  error  In  the 
court's  giving  the  charge  complained  of  in 
the  thirteenth  assignment  of  error.  It  an- 
nounced, we  think,  a  correct  principle  of  law, 
applicable  to  certain  phases  of  the  case. 

There  was  no  pleading  of  appellant  upon 
which  the  relief  could  be  accorded  as  claimed 
in  the  fourteenth  and  fifteenth  assignments  of 
errors.  But,  however,  as  to  these  items,  if 
error,  we  think  it  was  more  a  matter  of 
omission  than  commission,  and,  if  the  appel- 
lant had  desired  relief  as  to  the  items  here 
claimed,  be  should  have  asked  the  court  to 
grant  it.  Such  does  not  appear  to  have  been 
the  case.  We  find  no  error  in  the  record,  and 
the  Judgment  is  affirmed.  Affirmed. 


FT.  WORTH  &  B.  G.  BY.  CO.  v.  WHITE,  i 
(Court  of  Civil  Appeals  of  Texas.  June  21, 
1899.) 

CARRIERS — INJURIES  TO  PASSENGERS— EVI- 
DENCE—PHYSICAL  EXAMINATION 
—DAMAGES. 

1.  In  an  action  against  a  carrier  for  injuries 
received  by  a  passenger  while  standing  in  the 
aisle,  and  caused  by  a  sadden  jerk  of  the  train, 
it  wag  competent  for  plaintiff  to  explain,  as  a 
reason  for  placing  his  hand  on  the  arm  of  a  seat 
at  the  time  he  was  injured,  that  he  did  it  as  a 
precaution  to  keep  himself  from  falling. 

2.  Where  a  petition  alleged  injury  to  plaintiff's 
chest,  evidence  of  his  spitting  blood  was  not  in- 
competent as  being  an  injury  not  pleaded)  it  not 
being  relied  on  as  a  distinct  injury,  but  simply 
to  show  the  condition  of  plaintiff's  chest,  and  the 
testimony  showing  it  might  have  resulted  from 
the  injuries  to  the  chest 

3.  In  an  action  for  pergonal  injuries,  admission 
of  proof  of  injury  to  plaintiff's  arm,  though  not 
pleaded,  was  not  cause  for  reversal;  the  finding 
stating  that  plaintiff  was  injured  "as  alleged  in 
his  petition,''  and  awarding  the  sum  found  as 
compensation  for  those  injuries. 

4.  Refusal  to  require  a  physical  examination  of 
plaintiff  in  a  personal  injury  case  held  not  er- 
ror, where  plaintiff  expressed  a  willingness  to  be 
examined,  out  his  counsel  opposed  it 

Appeal  from  district  court  Brown  county; 
J.  O.  Woodward,  Judge. 

Action  by  P.  M.  White  against  Ft  Worth 
&  Rio  Grande  Railway  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Newton  H.  Lasslter,  for  appellant  Sims 
&  Snodgrass  and  J.  K.  Baker,  for  appellee. 

FISHER,  0.  J.  This  la  an  action  by  the 
appellee  against  the  railway  company  for 
damages  arising  from  injuries  sustained 
while  a  passenger  on  board  of  the  cars  of  one 
of  the  appellant's  trains.   The  act  of  negli- 

i Application  for  writ  of  error  pending. 
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gence,  and  part  of  the  Injuries  sustained,  as 
pleaded,  are  as  follows:  "That  the  defend- 
ant, while  transporting:  plaintiff  by  and 
through  Its  agents  and  employes  managing 
and  operating  said  train  and  cars  in  which 
plaintiff  was  transported,  negligently  and 
carelessly  managed  and  operated  its  locomo- 
tive and  said  train  and  cars,  and  negligently, 
carelessly,  and  recklessly  jerked  and  jolted 
said  car  In  which  plaintiff  was  being  trans- 
ported, as  aforesaid,  back  and  forth,  jerking 
and  jolting  said  car  violently  and  with  great 
force  and  in  a  violent  and  unusual  manner, 
and  with  such  force  and  violence  that  plain- 
tiff was  violently  thrown  on  and  against  the 
arm  rest  and  the  seats  of  said  car  aforesaid, 
being  a  hard  substance,  the  plaintiff  being 
then  and  there  thrown  on  same  and  struck 
by  same  on  the  stomach,  chest,  sides,  back, 
and  ribs,  by  reason  whereof  be  bad  two  ribs 
broken,  his  chest,  stomach,  sides,  and  back 
bruised  and  injured,  and  was  knocked' sense- 
less, and  remained  partly  unconscious  for  a 
long  time,  and  was  caused  to  suffer  great 
physical  pain  and  mental  anguish."  The  case 
was  tried  before  the  court  without  a  jury, 
and  judgment  rendered  in  appellee's  favor 
for  $3,000.  The  facts  show  that  the  appel- 
lee was  a  passenger  on  appellant's  train  from 
Brown  wood  to  Comanche;  that  while  just  In 
the  act  of  arising  from  his  seat,  or  while 
standing  up  In  the  aisle,  handing  a  paper  to 
a  passenger  in  a  seat  opposite,  the  train  gave 
an  unusual,  sudden,  and  violent  jerk,  which 
threw  the  appellee  upon  the  iron  arm  of  a 
seat,  and  caused  the  Injuries  sustained. 
There  is  evidence  which  shows  that,  the  Jar 
or  jerk  of  the  train  which  caused  the  appellee 
to  fall  was  sudden  and  unusual,  and  of  a 
character  from  which  we  might  conclude  that 
there  was  negligence  in  the  operation  of  the 
train.  There  is  no  evidence  tending  to  show, 
other  than  the  mere  fact  that  the  appellee 
had  arisen  from  his  seat  and  was  standing  in 
the  aisle,  any  negligence  or  want  of  care  upon 
the  part  of  appellee.  At  the  time  of  the 
shock,  the  appellee  placed  his  hand  on  the 
arm  of  a  seat  The  question  was  asked  him 
why  he  placed  his  hand  on  that  seat  Objec- 
tion was  raised  to  the  question  on  the  ground 
that  it  was  argumentative.  The  court  permit- 
ted the  witness  to  answer,  "I  put  my  hand 
there  as  a  precaution  to  keep  myself  from 
falling."  The  evidence  was  admissible.  The 
physical  fact  of  putting  his  band  there  oc- 
curred at  the  time  he  was  injured,  and  was 
a  part  we  might  say,  of  the  act  His  expla- 
nation given  as  the  reason  why  he  placed  his 
hand  there  was  clearly  admissible.  It  was 
an  explanation  of  the  physical  act  The  fifth 
assignment  is  very  general,  and  it  Is  doubtful 
if  we  ought  to  consider  it;  but  we  have  no 
hesitancy  in  ruling  upon  the  question  pre- 
sented. The  objection  to  this  evidence  was 
first  called  to  the  attention  of  the  court  after 
the  opening  argument  had  been  made  for  the 
plaintiff,  then  the  request  was  made  to  ex- 
clude the  evidence  of  the  witnesses  tending 


to  show  that  the  plaintiff  had  been  spitting 
up  blood,  and  that  his  left  arm  was  disabled 
and  partially  paralyzed;  the  contention  be- 
ing that  these  facts  were  not  alleged  as  a  part 
of  the  injuries  sustained  by  the  plaintiff.  So 
far  as  the  spitting  of  blood  Is  concerned,  It  la 
clear  from  the  testimony  that  that  may  nave 
resulted  from  the  injuries  to  the  chest  and  It 
was  simply  evidence  of  the  condition  of  the 
chest  and  was  not  relied  upon  as  a  distinct 
Injury  sustained  by  the  plaintiff.  As  to  the 
injuries  to  the  arm,  it  Is  clear  from  the  find- 
ings of  the  trial  court  that  he  did  not  take 
this  evidence  into  consideration.  The  court 
in  the  third  finding  of  fact  states  that  the 
plaintiff  was  injured  as  alleged  In  his  petition, 
and  awards  the  sum  found  as  compensation 
for  those  Injuries.  This  shows  that  the  court 
did  not  consider  Injuries,  although  proven, 
which  were  not  alleged.  There  was  no  er- 
ror in  the  refusal  of  the  court  to  require  a 
physical  examination  of  the  plaintiff,  in  order 
to  ascertain  the  extent  of  his  injuries.  The 
question  was  asked  the  plaintiff  whether  or 
not  he  was  willing  to  permit  a  Dr.  Brown  to 
make  a  physical  examination  of  him.  He  re- 
plied that  he  was  willing  if  his  counsel  were 
willing.  His  counsel  expressed  their  unwill- 
ingness. In  our  opinion,  this  ended  the  mat- 
ter. It  is  unnecessary  for  us  to  further  dis- 
cuss this  question,  as,  In  our  opinion,  the  ap- 
pellee fully  answered  it  In  his  brief.  There 
was  no  error  In  the  ruling  of  the  court  as 
complained  of  in  the  seventh,  eighth,  and 
ninth  assignments  of  error.  In  our  opinion, 
the  motion  for  a  new  trial  was  properly  over- 
ruled; and  we  adopt  for  our  reasons  those 
given  by  the  appellee  In  his  brief  upon  this 
subject  In  response  to  the  tenth  assignment 
of  error,  it  Is  only  sufficient  to  say,  In  our 
opinion,  the  testimony  justified  the  amount 
of  the  judgment  Our  findings  of  fact  dispose 
of  the  eleventh  assignment  of  error.  The  evi- 
dence, viewing  it  from  the  plaintiff's  stand- 
point does  not  sustain  the  appellant's  twelfth 
assignment  of  error.  Therefore  there  was  no 
error  In  the  judgment  of  the  court  in  this  re- 
spect In  response  to  the  remaining  assign- 
ments, It  Is  only  sufficient  to  say  that  in  our 
opinion,  all  the  conclusions  of  fact  and  law, 
as  found  by  the  trial  court,  are  sustained  by 
the  evidence.  We  find  no  error  in  the  record, 
and  the  judgment  is  affirmed.  Affirmed. 


CITY  NAT.  BANK  OF  GATESVHXE  et  aL 
v.  COLGIN.1 
(Court  of  Civil  Appeals  of  Texas.   June  21, 
1899.) 

REPLEVIN— ATTACHMENT— RELEASE  OF  OFFI- 
CER—JOINT TORT  FEASORS. 

Rev.  St.  art  5311,  providing  that  a  claim 
made  to  property  under  the  provisions  of  the 
chapter  relating  to  the  trial  of  the  rights  of  prop- 
erty levied  upon  by  an  officer  shall  operate  as  a 
release  of  all  damages  by  the  claimant  against- 
the  officer  who  levied  on  the  property,  does  not 
apply  to  the  parties  who  order  an  officer  to 
make  a  levy. 

^Application  for  writ  of  error  pending. 
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Appeal  from  district  court,  Coryell  county; 
3.  8.  Straughan,  Judge. 

Action  by  W.  M.  Colgln  against  the  City 
National  Bank  of  Gatesville  and  others. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

McDowell  &  Sadler  and  H.  N.  Atkinson, 
for  appellants.  White  &  Mings  and  John  L. 
Dyer,  Sr.,  for  appellee. 

FISHER,  C.  J.  Appellee,  W.  M.  Colgln, 
the  owner  of  a  stock  of  goods  and  merchan- 
dise, transferred  the  same  to  W.  B.  Wood- 
ward, by  a  chattel  mortgage,  for  the  benefit 
of  his  creditors.  Woodward,  who  was  nam- 
ed therein  as  trustee,  took  possession  of  the 
goods.  The  creditors  accepted.  While  the 
goods  were  in  possession  of  the  trustee, 
Woodward,  they  were  attached  by  the  appel- 
lant the  City  National  Bank  of  Gatesville,  in 
a  suit  by  the  bank  against  Colgln.  Wood- 
ward, under  the  statute  regulating  the  trial 
of  right  of  property,  filed  claimant's  affida- 
vit and  bond  for  possession  of  the  goods. 
They  were  delivered  to  him  by  the  officer 
(who  was  the  sheriff  of  Coryell  county)  levy- 
ing the  attachment  writ,  and,  in  the  con- 
troversy of  the  trial  of  right  of  property, 
Woodward  was  successful  in  recovering  pos- 
session of  the  goods.  In  that  action  no  dam- 
ages were  claimed  against  the  officer,  or  any 
of  the  parties  levying  the  writ  The  appel- 
lee, Colgln,  was  not  a  party  to  that  con- 
troversy. Afterwards  the  appellee,  Colgln, 
filed  this  suit  against  the  appellants  to  re- 
cover damages  occasioned  for  Injuries  to  the 
goods  while  in  the  possession  of  the  officer 
under  the  attachment  process.  There  were 
a  verdict  and  a  Judgment  In  favor  of  Colgln 
against  the  appellants  for  $250. 

Th«  question  to  be  decided  is  whether  the 
action  by  the  trustee,  Woodward,  and  the 
judgment  In  his  favor  against  the  sheriff,  to 
recover  the  possession  of  the  goods,  under 
the  statute  regulating  the  trial  of  the  right* 
of  property,  operated  as  a  release  or  satis- 
faction of  the  damages  sustained  by  Colgln, 
the  owner  of  the  property,  while  the  same 
was  in  possession  of  the  sheriff.  Article  5311 
of  the  Revised  Statutes,  relating  to  the  trial 
of  rights  of  property,  provides  that  "a  claim 
made  to  property  under  the  provisions  of 
this  chapter  shall  operate  as  a  release  of  all 
damages  by  the  claimant  against  the  officer 
who  levied  upon  said  property."  It  Is  con- 
tended by  appellants  that  by  reason  of  the 
privity  existing  between  the  trustee,  Wood- 
ward, and  appellee,  as  the  maker  of  the 
instrument  upon  which  Woodward  based  his 
right  to  possession  of  the  property,  the  ac- 
tion by  the  latter  to  recover  possession  in- 
ured to  the  benefit  of  appellee,  and  that  he 
would  be  bound  by  that  action,  and  the  Judg- 
ment rendered  therein,  and  therefore  the 
statute  quoted  would  apply  to  him,  as  well 
as  to  the  claimant,  and  operate  as  a  bar  to 
an  action  for  damages  against  the  officer, 


and  as  the  statute  released  the  latter,  and, 
in  law,  operated  as  a  satisfaction  of  all  dam- 
ages to  the  goods  when  In  possession  of  the 
officer,  he  being  a  joint  trespasser  or  tort 
feasor  with  the  appellants,  they  were  like- 
wise released.  In  other  words,  the  proposi- 
tion is  that  although  there  has  been  no  ac- 
tual or  real  satisfaction  of  the  damages  sus- 
tained by  the  owner  of  the  goods,  from  any 
of  the  joint  trespassers,  when  the  election 
was  made  to  proceed  against  one— who  in 
this  Instance  was  the  officer— under  the 
claimant's  statute,  the  article  that  has  been 
quoted,  in  law,  operated  as  a  satisfaction  of 
damages,  and  that  a  complete  satisfaction 
from  one  joint  tort  feasor  released  the  oth- 
ers. The  general  rule  is  (to  which  there  are 
some  exceptions)  that  there  exists  no  right 
of  contribution  between  joint  trespassers  or 
tort  feasors,  and  that  a  release  of  one,  with- 
out a  complete  satisfaction,  does  not  release 
the  others.  The  plaintiff  may  proceed 
against  one  or  more,  and  obtain  successive 
judgments  against  all,  but  is  only  entitled 
to  satisfaction  once  of  his  damages.  Cooley, 
Torts  (2d  Ed.)  159;  Moore  v.  King  (Tex.  Civ. 
App.)  23  S.  W.  486;  McGehee  v.  Shafer,  15 
Tex.  198;  Lovejoy  v:  Murray,  3  Wall.  16.  If 
it  can  be  held  that  the  statute  In  question  is 
not  violative  of  fundamental  principles  of 
the  constitution,  which  protect  the  vested  in- 
terest in  property,  which  Includes,  not  only 
the  thing  itself,  but  the  right  to  its  enjoy- 
ment, in  its  full  value,  from  the  illegal  appro- 
priation by  another,  we  are  of  the  opinion 
that,  in  Its  operation,  It  is  not  the  design  and 
purpose  of  the  statute  to  release  any  of  the 
Joint  tort  feasors,  except  the  officer  seizing 
the  property.  There  Is  no  real  satisfaction 
of  the  damages  actually  sustained  to  the 
property,  and  it  is  not  believed  that  It  is  the 
intention  and  purpose  of  the  article  quoted, 
In  releasing  one  tort  feasor,  based  upon  an 
unsubstantial  satisfaction,  arising  solely 
from  a  legal  fiction,  that  the  real  and  active 
originators  and  promoters  of  the  wrong 
should  go  unwhipped  of  justice,  and  be  re- 
leased from  liability  for  the  damages  which 
were  sustained  to  the  property  of  the  plain- 
tiff by  reason  of  their  wrongful  conduct 
The  general  principle  that  has  been  stated, 
that  only  a  complete  satisfaction  will  oper- 
ate as  a  discharge  of  the  joint  tort  feasors, 
should  be  applied  In  this  case,  and  the  action 
to  recover  possession  of  the  property  from 
ihe  officer  ought  not  to  be  held  as  a  satisfac- 
tion of  the  damages  actually  occasioned  by 
those  who  caused  the  property  to  be  seized. 
An  officer  seizing  property  under  process  le- 
gal and  regular  upon  its  face,  while  liable 
to  the  Injured  party,  is,  as  to  those  who  in- 
stituted the  wrong  and  caused  the  seizure,  a 
technical  or  nominal  trespasser,  who  may 
compel  contribution  or  satisfaction  from  the 
active  wrongdoers.  Cooley,  Torts  (2d  Ed.) 
1C9.  This  right  Is  further  recognized  by  ar- 
ticle 199  of  the  Revised  Statutes,  regulating 
the  execution  of  attachment  process,  which, 
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Is  effect,  gives  a  cause  of  action  in  favor  of 
the  officer  against  those  directing  the  seizure, 
for  the  damages  the  injured  party  may  recov- 
er from  him.  The  legislature,  in  passing  the 
statute  quoted,  which  is  relied  upon  by  appel- 
lants, evidently  had  in  view  this  principle; 
and  with  the  contemplation  that  the  officer, 
as  between  him  and  the  wrongdoers,  was 
a  nominal  trespasser,  it  is  not  believed  that 
it  was  the  purpose  of  the  statute,  which,  eo 
nomine,  released  him  only,  should  operate 
as  a  release  of  the  actual  promoters  of  the 
wrong  for  the  damages  sustained  by  reason 
of  the  levy.   Judgment  affirmed. 


SMITH  v.  DYE. 
(Court  of  Civil  Appeals  of  Texas.   June  21, 

1899.) 

DAMAGES  —  ACTUAL  AND  EXEMPLARY  DAM- 
AGES— ATTACHMENT — AFFIDAVIT. 

1.  The  remission  of  actual  damages  before  en- 
try of  judgment  by  one  who  has  recovered  a  ver- 
dict for  actual  and  exemplary  damages  for  the 
wrongful  and  malicious  levy  of  an  attachment 
deprives  the  court  of  power  to  render  judgment 
for  the  exemplary  damages. 

2.  An  affidavit  of  attachment  stating  "that  de- 
fendant is  about  to  convert  crops  raised  by  him 
on  plaintiff's  place  into  money,  or  a  part  there- 
of into  money,  for  the  purpose  of  placing  it  be- 
yond the  reach  of  affiant,  who  Is  a  creditor, 
substantially  complies  with  Rev.  St.  art.  186, 
subd.  11,  relating  to  attachment. 

Appeal  from  Travis  county  court;  A.  S. 
Walker,  Judge. 

Attachment  by  J.  W.  Smith  against  A.  D. 
Dye.  There  was  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed. 

Victor  a  Moore  and  Jas.  W.  Cloud,  for  ap- 
pellant John  Dowell,  for  appellee. 

FISHER,  a  3.  Smith  sued  Dye  for  the 
value  of  certain  cotton  alleged  to  be  due  on 
lease  contract,  and  on  a  promissory  note  cov- 
ering a  lien  on  lands  rented  by  Dye  from 
Smith,  and  for  the  foreclosure  of  a  landlord's 
Hen  on  property  raised  on  the  premises,  and 
for  a  writ  of  attachment  directing  levy  upon 
the  crop  raised  upon  the  premises.  The  de- 
fendant (appellee)  pleaded  certain  offsets 
against  the  demands  of  the  plaintiff,  and  also 
alleged  that  he  sustained  actual  and  exem- 
plary damages  by  reason  of  the  levy  of  the 
attachment  on  the  property  in  controversy. 
On  motion  of  the  appellee,  the  attachment 
was  quashed.  The  case  was  submitted  to  a_ 
Jury  by  the  court,  which  returned  a  verdict" 
to  the  effect  that  the  appellee  was  liable  to 
the  plaintiff  for  $153.97,  and,  as  against  the 
same,  the  appellee  was  entitled  to  a  credit  of 
$114.47,  and,  in  addition,  found  In  favor  of 
appellee  against  the  appellant,  by  reason  of 
the  wrongful  and  malicious  levy  of  the  at- 
tachment, $43  actual  damages,  and  $25,  which 
the  verdict  named  as  attorney's  fees,  and  $100 
exemplary  damages.   The  appellee  here  (de- 


fendant below),  before  Judgment  was  enter- 
ed by  the  court,  remitted,  among  other  Items, 
the  amount  found  by  the  Jury  for  actual  dam- 
ages; and  the  court  thereupon  rendered  Judg- 
ment in  favor  of  appellee  against  appellant 
for  the  sum  stated  as  exemplary  damages, 
and  for  other  Items  mentioned  in  the  judg- 
ment. 

We  find  no  error  in  the  charge  of  the  court, 
nor  in  the  manner  in  which  the  judgment  ad- 
Justed  the  differences  between  the  parties. 
The  judgment  in  this  respect,  we  think  is  in 
accord  with  the  verdict;  but  it  will  have  to 
be  reversed  because  of  a  fundamental  error, 
apparent  upon  the  record,  which  is  not  as- 
signed. 

It  is  well  settled  by  numerous  cases  in 
this  state  upon  the  subject  that  there  must 
be  some  finding  of  actual  damages,  in  order 
to  support  a  Judgment  for  exemplary  dam- 
ages. It  Is  true,  In  this  case  the  jury  did  re- 
turn a  verdict  for  actual  damages,  which,  if 
it  had  not  been  remitted,  would  have  sup- 
ported the  judgment  for  exemplary  damages; 
but  before  the  judgment  was  entered  the  ap- 
pellee remitted  his  actual  damages,  the  ef- 
fect of  which  was  to  deprive  the  court  of  the 
power  to  render  judgment  for  the  exemplary 
damages.  For  the  reasons  stated,  the  judg- 
ment of  the  court  below  will  be  reversed, 
and  the  cause  remanded. 

We  think  that  the  third  ground  stated  In 
the  affidavit  for  attachment  substantially 
complies  with  the  statute.  It  states  "that  the 
defendant  is  about  to  convert  crops  raised 
by  him  on  plaintiff's  place  into  money,  or  a 
part  thereof  Into  money,  for  the  purpose  of 
placing  it  beyond  the  reach  of  this  affiant" 
This  part  of  the  affidavit  does  not  state  that 
he  is  about  to  convert  all  of  his  property  into 
money,  but  it  does  state  that  he  Is  about  to 
convert  the  crops,  which  Is  a  part  qf  his 
property,  Into  money;  and  it  does  not  state 
that  it  is  done  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors,  but  states 
that  it  is  done  for  the  purpose  of  placing  it 
beyond  the  reach  of  affiant,  who  the  affida- 
vit shows  to  be  one  of  the  creditors  of  the 
defendant  We  think  this  part  of  the  affi- 
davit Is  In  substantial  compliance  with  sub- 
division 11  of  article  186  of  the  Revised 
Statutes,  and  we  do  not  think  that  the 
grounds  for  attachment  here  stated  are  in- 
consistent or  in  conflict  with  the  two  other 
grounds  stated  in  the  affidavit;  and,  as  to  the 
first  two  grounds  stated,  we  think  there  was 
no  error  in  the  court  holding  them  to  be  in- 
sufficient As  the  case  is  to  be  reversed  upon 
the  fundamental  error  noticed,  we  call  the 
court's  attention  to  this  feature  of  the  affida- 
vit for  attachment  We  have  examined  the 
other  questions  raised  In  the  briefs,  and  we 
find  no  error,  except  the  one  noticed,  for 
which  the  judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 
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MALLETTE  et  al.  t.  FT.  WORTH  PHAR- 
MACY CO.  et  al. 
(Court  of  Civil  Appeals  of  Texas.   May  27, 
1899.) 

INBOLVBNT  CORPORATIONS — PREFERRING 
CREDITORS  —  ATTACHMENT  —  VACATION — 
FALSE  AFFIDAVIT  —  COSTS  —  RECEIVERS — 
COMPENSATION. 

1.  A  creditor  of  an  insolvent  corporation  may, 
by  attachment,  acquire  a  lien  on  its  property  pri- 
or to  other  creditors,  where  it  has  not  ceased 
to  carry  on  ita  business  in  the  usual  course  of 
trade. 

2.  An  affidavit  for  attachment  is  not  traversa- 
ble for  the  purpose  of  abating  the  writ  and  va- 
cating the  lien. 

3.  An  attachment  creditor  cannot  assail  a  prior 
attachment  as  having  been  obtained  by  a  false 
affidavit,  in  the  absence  of  fraud  or  collusion  be- 
tween the  prior  attaching  creditor  and  the  debt- 
or. 

4.  A  lien  creditor  is  not  entitled  to  the  vaca- 
tion of  a  prior  attachment  lien  on  the  sole  ground 
that  the  attaching  creditor  had  no  reasonable 
grounds  for  believing  the  affidavit  for  attach- 
ment to  be  true  when  the  attachment  was  sued 
out. 

5.  Creditors  who  are  defeated  in  a  suit  to  have 
attachment  liens  on  their  debtor's  property  va- 
cated, -after  they  have  caused  the  property  to 
be  placed  in  the  hands  of  a  receiver,  cannot  com- 
plain that  the  costs,  except  the  expenses  incident 
to  the  care  and  sale  of  the  attached  property, 
are  taxed  against  them,  including  the  compensa- 
tion allowed  the  receiver,  which  is  within  the 
court's  discretion. 

Appeal  from  district  court,  Tarrant  county; 
Trby  Dunklin,  Judge. 

Suit  by  J.  G.  Mallette  and  others  against 
the  Ft  Worth  Pharmacy  Company  and  oth- 
ers. Decree  for  defendants,  and  plaintiffs 
Appeal.  Affirmed. 

Capps  &  Canty  and  McCormick  &  8 pence, 
for  appellants.  S.  T.  Camp  and  Greene  & 
Stewart,  for  appellees. 

Conclusions  of  Fact. 

STEPHENS,  J.  On  the  9th  day  of  Janu- 
ary, 1897,  and  for  some  time  prior  thereto, 
the  Ft.  Worth  Pharmacy  Company,  a  private 
corporation,  was  carrying  on  a  retail  drag 
Husiness  in  the  city  of  Ft.  Worth.  On  that 
day,  and  while  it  was  yet  a  going  concern, 
though  insolvent,  Its  stock  of  drugs  was  seis- 
ed under  attachments  levied  at  or  about  the 
same  time,  which  prevented  it  from  further 
prosecuting  its  business.  The  State  National 
Bank  of  Ft  Worth,  "E.  W.  Childress,  A.  O. 
Walker,  the  Carter-Battle  Grocery  Company, 
and  N.  N.  True  were  the  several  plaintiffs  in 
these  attachment  suits,  and  their  attachments 
were  levied  in  the  order  named.  Each  of 
these  attachments  was  sued  out  upon  the 
ground  that  the  pharmacy  company  was 
about  to  dispose  of  its  property  with  intent 
to  defraud  its  creditors.  On  January  14, 
1897,  J.  G.  Mallette  and  other  creditors  of 
the  pharmacy  company  brought  this  suit  in 
behalf  of  themselves  and  all  others  similarly 
situated,  against  the  company.  Its  officers, 
stockholders,  and  the  attaching  creditors, 
causing  its  assets  to  be  placed  in  the  hands 
of  a  receiver,  and  seeking  to  have  the  attach- 


ment liens  vacated  upon  the  ground  of  fraud 
and  collusion,  in  order  that  the  assets  might 
be  distributed  among  all  the  creditors  alike. 
When  the  case  came  on  for  trial,  by  agree- 
ment of  the  parties,  the  issue  of  fraud  was 
submitted  to  a  jury,  and  the  other  Issues  of 
fact  to  the  presiding  judge,  and  upon  the 
findings  of  the  judge  and  the  verdict  of  the 
Jury  judgment  was  entered  against  plaintiffs 
below.  Hence  this  appeal.  We  adopt  as 
amply  sustained  by  the  evidence,  what  was 
found  by  his  honor,  the  substance  of  which  is 
sufficiently  given  In  the  foregoing  statement 
We  are  also  of  opinion  that  the  verdict  must 
be  accepted  as  establishing,  there  being  suffi- 
cient evidence  to  sustain  It  (1)  that  there  was 
no  collusion  between  the  Ft  Worth  Phar- 
macy Company  and  the  attaching  plaintiffs, 
or  any  of  them,  and  (2)  that  if  the  several 
affidavits  for  attachment  were  false,  the  par- 
ties making  them  did  not  know  them  to  be 
false.  We  further  find  that  the  evidence 
tended  very  strongly,  and  without  conflict  to 
show  that  the  alleged  ground  for  the  attach- 
ment did  not  exist;  and  whether  the  attach- 
ing plaintiffs  or  any  of  them  had  or  had  not 
reasonable  grounds  for  believing  It  to  exist 
was  a  controverted  question  of  fact  raised  by 
the  evidence,  the  preponderance  of  which 
tended  to  show  that  they  had  not 

Conclusions  of  Law. 

1.  That  one  or  more  creditors  of  an  insol- 
vent corporation  may  fix  a  lien  upon  its  prop- 
erty by  attachment,  and  thus  obtain  a  prefer- 
ence over  other  creditors,  provided  It  has  not 
ceased  to  carry  on  Its  business  in  the  usual 
course  of  trade,  must  now  be  accepted  as  the 
law  In  this  state,  whatever  may  be  the  rule 
elsewhere.  American  Nat  Bank  v.  Dallas 
Tinware  Mfg.  Co.,  38  S.  W.  955,  and  cases 
there  cited  and  reviewed  by  Judge  Fly,  a  writ 
of  error  having  been  denied  In  that  case. 
The  facts  above  stated  bring  this  case  clearly 
within  that  rule. 

2.  That  the  affidavit  for  attachment  is  not 
traversable  for  the  purpose  of  abating  the 
writ  and  vacating  the  lien  has  been  the  recog- 
nized rule  In  this  state  since  the  decision  In 
Cloud  v.  Smith,  1  Tex.  611.  In  the  latest  case 
reaffirming  it  that  of  Glmbel  v.  Gomprecht 
(Tex.  Civ.  App.)  36  S.  W.  470,  Justice  Brown 
says:  "The  validity  of  the  writ  of  attach- 
ment does  not  depend  upon  the  truthfulness 
of  the  allegations  made  in  the  affidavit  or  the 
petition,  but  upon  the  compliance  with  the 
statute  In  making  the  affidavit"  In  many 
jurisdictions  a  different  and  possibly  better 
rule  prevails;  but  we  must  follow  the  rule  so 
early  adopted  and  long  followed  in  Texas. 
Subsequent  Hen  creditors,  in  the  absence  of 
fraud  and  collusion  between  the  prior  attacher 
and  the  debtor,  have  no  rights  In  this  respect 
superior  to  those  of  the  debtor  himself.  They 
are,  however,  permitted  to  intervene  and  show 
that  the  older  attachment  is  based  upon  a 
fictitious  or  fraudulent  demand,  or  that  the 
attachment  is  otherwise  collusive,  and  thus 
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vacate  it  Nenney  v.  Schulter,  62  Tex.  S27; 
Johnson  y.  Heldenheimer,  05  Tex.  263.  It 
seems  also  to  have  been  held  In  this  state 
that  a  subsequent  lien  creditor  may  Inter- 
vene and  have  the  prior  attachment  vacated, 
where  the  creditor  suing  it  out  knew  his  affi- 
davit to  be  false  when  he  made  it  Bate- 
man  v.  Ramsey,  74  Tex.  689,  12  S.  W.  235; 
Shoe  Co.  v.  Harris,  82  Tex.  274,  18  S.  W.  308; 
Kollette  v.  Seibel  (Tex.  Civ.  App.)  26  8.  W. 
863.  Whether  this  holding  Is  not  at  variance 
with  the  rule  that  the  affidavit  is  not  travers- 
able as  to  the  grounds  upon  which  the  attach- 
ment is  sued  out  may  be  doubted.  But  the 
case  was  submitted  to  the  jury  in  accordance 
with  this  holding,  and  we  need  not  discuss 
that  question.  We  know  of  no  case  going  so 
far  as  to  hold  that  a  subsequent  lien  creditor 
may  vacate  the  prior  attachment  upon  the 
sole  ground  that  it  waa  sued  out  without  rea- 
sonable grounds  for  believing  the  affidavit  for 
attachment  to  be  true.  Yet  the  sixth  error 
is  assigned  to  the  refusal  of  the  following  re- 
quested instruction  embodying  that  proposi- 
tion: 'Ton  are  Instructed  that,  if  you  be- 
lieve from  the  evidence  that  the  defendant 
Ft  Worth  Pharmacy  Company  at  the  time  the 
several  attachment  writs  were  run  by  the  de- 
fendants was  not  in  fact  about  to  dispose  of 
its  property  for  the  purpose  of  defrauding  its 
creditors,  and  that  said  defendants  (other 
than  defendant  company)  or  their  agents  who 
made  the  affidavits  for  the  attachment  writs 
in  question  did  so  without  reasonable  grounds 
for  believing  that  the  said  defendant  phar- 
macy company  was  about  to  dispose  of  Its 
property  with  the  intent  to  defraud  its  cred- 
itors, then  you  will  find  for  the  plaintiffs 
against  such  of  said  defendants  as  you  may 
believe  from  the  evidence  had  not  such  infor- 
mation as  would  lead  a  reasonably  prudent 
person,  under  the  same  circumstances,  to  be- 
lieve that  the  grounds  mentioned  in  said  affi- 
davits for  attachment  did  in  truth  exist" 
While  a  jury  might  infer  from  the  want  of 
probable  cause  the  existence  of  guilty  knowl- 
edge or  a  fraudulent  purpose  in  suing  out  the 
writ  the  law  does  not  require  them  to  do  so. 
That  would  be  an  inference  or  presumption  of 
fact  and  not  a  conclusion  of  law.  Willis  v. 
McNeill,  67  Tex.  465;  Biering  v.  Bank,  68 
Tex.  699,  7  S.  W.  90;  Kaufman  v.  Wicks,  62 
Tex.  234.  The  charge  was,  therefore,  under 
the  well-established  practice  in  this  state, 
properly  refused,  unless  it  be  the  law  that  a 
defendant  or  subsequent  lien  creditor  may 
have  the  attachment  vacated  where  the  at- 
tacher  (to  quote  from  the  refused  charge) 
"had  not  such  information  as  would  lead  a 
reasonably  prudent  person,  under  the  same 
circumstances,  to  believe  that  the  grounds 
mentioned  In  said  affidavits  for  attachment  did 
In  truth  exist";  that  is  to  say,  unless  It  be  the 
low  that  a  creditor  may  be  thus  deprived  of 
his  prior  lien  because  he  made  a  mistake  in 
suing  out  the  attachment  which  he  might 
have  avoided  by  acting  with  reasonable  pru- 
dence. We  know  of  no  authority  for  such  a 


proposition.  True,  a  false  statement  made 
without  knowing  It  to  be  so  Is  treated  as 
fraudulent,  where  It  is  made  to  influence  the 
conduct  of  one  who  is  misled  thereby  to  his 
prejudice.  Mitchell  v.  Zimmerman,  4  Tex. 
79;  Henderson  v.  Railroad  Co.,  17  Tex.  676. 
But  It  has  never  been  held,  so  far  as  we  know, 
that  the  mere  doing  of  a  lawful  thing— such 
as  suing  out  an  attachment— in  a  negligent 
manner  is  fraudulent.  Negligence  Is  not 
fraud,  nor  is  it  one  of  the  grounds  of  equity 
jurisdiction.  A  suit  for  damages  has  too  long 
been  held  to  be  an  adequate  legal  remedy  for 
the  consequences  of  a  negligent  or  merely 
wrongful  art,  not  producing  Irreparable  in- 
jury, to  admit  of  a  discussion  of  equitable 
remedies  in  that  connection.  The  pharmacy 
company,  or  Its  directors  or  receiver,  or  pos- 
sibly its  general  creditors,  might  have  main- 
tained such  an  action  for  any  injury  done  in 
this  case  by  the  wrongful  attachments,  wheth- 
er negligently  sued  out  or  not  But  such  is 
not  this  suit  the  purpose  of  which  was  to 
vacate  the  attachment  liens  and  distribute  the 
assets  covered  by  the  liens  ratably  among  all 
the  creditors.  There  were  no  such  allega- 
tions of  damage  or  the  extent  thereof  as  to 
warrant  any  recovery  upon  that  theory.  In- 
deed, the  petition  was  not  drawn  to  present 
such  an  issue;  nor  is  any  ruling  complained 
of  on  appeal  involving  that  phase  of  recovery. 
These  conclusions,  together  with  our  conclu- 
sions of  fact  cover  the  main  questions  rais- 
ed. 

3.  The  errors  assigned  to  the  rulings  In  the 
admission  and  exclusion  of  evidence  are  over- 
ruled without  discussion,  as  they  are  obviously 
without  merit 

4.  The  remaining  assignments  complain  In 
different  forms  of  the  court's  action  In  adjudg- 
ing the  costs.  There  was  certainly  no  error 
in  Imposing  upon  appellants  the  costs  of  the 
suit  they  lost  The  costs  incident  to  the  re- 
ceivership were  divided,  and  we  are  not  pre- 
pared to  hold  that  this  was  not  equitably 
done.  Whatever  would  have  been  a  charge 
upon  the  assets  seized  under  attachment  wltB- 
out  the  appointment  of  a  receiver,  including 
the  expense  of  taking  care  of  and  selling  the 
property,  was  not  taxed  against  appellants, 
but  the  compensation  allowed  the  receiver 
was,  which  was  within  the  court's  sound  dis- 
cretion. Cattle  Co.  v.  Bindle  (Tex.  Civ.  App.) 
32  S.  W.  682.    Judgment  affirmed. 


WEAVER  et  al.  v.  GOODMAN. 
(Court  of  Civil  Appeals  of  Texas.   AprO  1, 
1899.) 

TRUST  DEEDS  FOR  BENEFIT  OF  CREDITORS — 
FICTITIOUS  CLAIMS — COLLUSION — EVIDENCE 
— ATTACHMENT  —  INSTRUCTIONS  —  MEASURE 
OF  DAMAGES — INTEREST. 

1.  In  an  action  by  a  trustee  nnder  a  deed  for 
the  benefit  of  certain  creditors  against  a  creditor 
not  mentioned  in  the  deed,  for  making  a  wrong- 
ful attachment  of  the  property  conveyed  by  the 
deed,  an  instruction  that  a  preferred  creditor 
would  not  be  affected  by  his  knowledge  that  the 
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claim  of  one  of  the  creditors  was  fictitious  is 
erroneous,  as  authorizing  a  verdict  for  plaintiff, 
though  the  creditor  having  the  knowledge  of  the 
fictitious  claim  accepted  the  deed  for  the  pur- 
pose of  giving  the  claim  a  false  standing,  with 
the  intention  of  aiding  in  its  payment,  in  which 
case  he  would  be  a  party  to  the  fraud,  and  his 
claim  would  not  take  precedence  over  that  of  the 
attaching  creditor. 

2.  In  such  an  action,  a  question  whether  a 
creditor  had  notice  that  the  claims  of  other 
creditors  were  fictitious  should  be  submitted  to 
the  jury  though  the  evidence  of  notice  is  unsat- 
isfactory and  inconclusive. 

3.  A  creditor  is  entitled  to  avail  himself  of  a 
trust  deed  executed  in  his  behalf  and  that  of 
another  creditor,  though  he  could  have  discover- 
ed by  the  use  of  ordinary  diligence  that  the  claim 
of  the  latter  was  fictitious,  if  he  had  no  actual 
knowledge  of  the  fact. 

4.  The  measure  of  damages  for  a  wrongful  at- 
tachment by  a  creditor  of  a  stock  of  goods  that 
had  been  previously  conveyed  by  tbe  debtor  in 
trust  for  the  benefit  of  other  creditors  is  the  mar- 
ket value  of  the  goods,  with  interest  thereon  at 
the  rate  of  6  per  cent,  from  the  time  of  tbe  levy. 

Appeal  from  district  court,  Navarro  county; 
Ii.  B.  Cobb,  Judge. 

Action  by  J.  B.  Goodman  against  J.  M. 
Weaver  and  other  for  damages  for  a  wrongful 
attachment  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Reversed. 

Frost,  Neblett  &  Blandlng,  for  appellants. 
Simkins  &  Mays  and  0.  W.  Croft,  for  appel- 
lee 

BOOKHOUT,  J.  We  adopt  the  following 
statement  of  tbe  case,  taken  from  appel- 
lants' brief:  On  the  24th '  day  of  October, 
1806,  N.  Cahn  executed  a  deed  of  trust  on  a 
certain  lot  of  goods,  wares,  and  merchandise, 
notes  and  accounts,  in  Corslcana,  Navarro 
county,  Tex.,  to  J.  R.  Goodman,  to  secure 
certain  persons  and  corporations  named  there- 
in. The  deed  of  trust  recites  that  N.  Cahn  is 
Indebted  to  I.  Baum  In  the  sum  of  $2,600  for 
rents,  and  directs  the  trustee  to  pay  this  first. 
The  deed  then  prefers  Croft  &  Croft,  attorneys, 
Goodman,  the  trustee,  the  First  National 
Bank,  and  tbe  Coralcana  National  Bank.  The 
trustee,  Croft  &  Croft,  and  the  two  banks  ac- 
cepted the  provisions  of  the  deed.  Sanger 
Bros,  were  also  preferred,  but  they  declined  to 
accept  the  deed;  and  on  the  same  day  it  was 
executed  they  instituted  suit  against  N.  and 
A  Cahn,  composing  the  firm  of  N.  Cahn,  and 
caused  an  attachment  to  be  levied  on  the 
goods.  This  suit  was  brought  on  January  9, 
1897,  by  the  trustee  against  Weaver,  the  sher- 
iff who  attached  the  goods,  and  Sanger  Bros., 
to.  recover  as  damages  the  value  of  the  goods 
attached.  Sanger  Bros,  answered  that  the 
deed  of  trust  was  fraudulent  and  void  for  the 
reason  that  the  debts  of  Baum,  the  First 
National  Bank,  and  Croft  &  Croft  were  fic- 
titious, and  the  other  creditors  knew  that 
such  debts  were  fraudulent  when  ■  they  ac- 
cepted the  trust  deed,  and  they  participated 
In  the  fraud  of  Cahn  in  preferring  such  fraud- 
ulent debts.  In  March.  1898.  the  case  was 
tried  before  a  jury,  and  resulted  in  finding 
that  the  First  National  Bank  debt  was  fraud- 


ulent; that  Baum's  debt  was  fraudulent,  and 
that  one-half  of  Croft's  debt  was  fraudulent 
Judgment  was  rendered  In  favor  of  the  trus- 
tee, Goodman,  for  the  fair  and  reasonable 
value  of  the  goods  taken  under  the  attach- 
ment against  Weaver,  the  sheriff,  with  6 
per  cent  Interest  from  date  of  levy,  and  In 
favor  of  Weaver  against  Sanger  Bros,  for  the 
same  amount  with  attorney's  fees  and  costs. 
After  motion  for  new  trial  made  and  overrul- 
ed, Sanger  Bros,  and  Barry  and  Schneider, 
sureties  on  the  indemnity  bond,  bring  their 
cause  to  this  court  by  appeal. 

We  will  not  discuss  In  detail  the  many  as- 
signments of  error  presented  by  appellants, 
but  will  select  only  such  as  we  deem  im- 
portant for  a  decision  of  the  case  upon  this 
appeal. 

The  tenth  assignment  complains  of  the  ac- 
tion of  the  court  in  giving  a  special  charge 
at  the  request  of  appellee,  reading  as  fol- 
lows: "You  are  charged,  at  the  request  of 
plaintiff,  that,  though  you  should  believe  that 
there  was  a  combination  between  Baum  and 
the  First  National  Bank  and  Cahn  to  defraud 
some  of  Cahn's  creditors,  In  order  for  tbe 
Corslcana  National  Bank  to  be  affected  there- 
by you  must  believe  from  the  evidence  not 
only  that  the  Corslcana  National  Bank  knew 
of  such  combination,  but  also  that  it  was  a 
party  to  and  participated  In  such  combina- 
tion; and  the  fact  that  It  was  a  creditor  of 
Cahn,  and  was  preferred  In  the  same  deed, 
of  trust  with  said  parties,  and  accepted  un- 
der said  trust  deed  with  them,  would  not 
alone  be  sufficient  to  make  It  a  participant  In 
such  combination,  should  yon  believe  there 
was  a  combination."  The  objection  made  to 
this  charge  is  that  it  Is  upon  the  weight  of 
the  evidence.  The  acceptance  by  a  creditor 
with  notice  of  the  fact  that  there  was  a  fic- 
titious debt  among  the  number  secured  by  the 
deed  of  trust,  If  done  In  good  faith,  and  with 
the  Bole  intention  of  securing  his  own  claim, 
It  Is  believed,  would  not  make  him  a  party 
to  the  fraud;  but  If  his  purpose  and  Intention 
was,  In  accepting,  to  give  color  and  charac- 
ter to  such  fictitious  claim,  and  aid  In  Its 
collection,  over  the  just  claims  of  the  debtor, 
then  he  would  become  a  party  to  the  fraud. 
Shoe  Co.  v.  Mars,  82  Tex.  493,  17  S.  W.  370; 
Sugar-Refining  Co.  v.  Harrison  (Tex.  Civ. 
App.)  29  S.  W.  600;  Rider  v.  Hunt  (Tex.  Civ. 
App.)  25  S.  W.  314;  Frost  v.  Mason  (Tex. 
Civ.  App.)  44  S.  W.  63;  Haas  v.  Kraus,  86 
Tex.  689,  27  S.  W.  256.  Such  seems  to  have 
been  the  holding  of  tbe  supreme  court  In  the 
case  of  Haas  v.  Kraus,  supra.  In  that  case 
Chief  Justice  Stayton,  speaking  for  the  court, 
uses  the  following  language:  "To  have  made 
the  mortgage  In  question  fraudulent,  the  se- 
cured creditor  must  have  some  purpose  other 
than  the  security  and  payment  of  the  sum 
due.  He  may  have  known  that  tbe  debtor 
would  not  have  given  him  the  security,  but 
for  a  desire,  even,  to  defeat  some  other  cred- 
itor In  the  collection  of  the  sum  due  him. 
But  this  would  not  render  it  unlawful  for  him 
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to  take  security  for  payment  of  the  sum  due. 
If  the  real  purpose  of  the  creditor  was  not 
such  lawful  purpose,  but  was  to  tie  up  the 
property  by  a  mortgage  in  form,  to  the  in- 
jury of  other  creditors,  or  some  like  purpose 
on  his  part,  then  the  mortgage  would  be  fraud- 
ulent as  to  the  other  creditors."  The  special 
charge,  in  effect,  told  the  jury  that,  although 
there  may  have  been  a  combination  on  the 
part  of  certain  parties  named  in  the  deed  of 
trust  to  defraud,  yet,  in  order  to  affect  the 
bank,  it  must  have  been  a  party  to  and  par- 
ticipated In  such  combination,  and  the  fact 
that  It  was  a  creditor  of  Cahn,  and  was  pre- 
ferred In  the  same  deed  of  tru6t  with  said 
parties,  and  knew  of  such  combination,  and 
accepted  under  said  deed  of  trust  with  them, 
would  not  be  sufficient  to  make  it  a  partici- 
pant In  such  combination.  The  Jury,  under 
this  charge,  were  authorized  to  find  for  plain- 
tiff, although  they  may  hare  believed  there 
was  a  fictitious  claim  or  claims  embraced  in 
the  deed  of  trust,  and  that  the  bank  had 
knowledge  of  It,  and  with  such  knowledge  ac- 
cepted its  terms,  for  the  purpose  of  giving 
such  claims  a  false  standing,  and  with  the 
intention  of  aiding  in  their  payment  We 
cannot  agree  to  such  a  proposition,  if  the 
deed  of  trust  made  to  Goodman,  as  trustee, 
was  executed  to  secure  a  fictitious  debt  or 
debts,  and  the  Corslcana  National  Bank  knew 
of  the  fact  that  the  schedule  of  claims  se- 
cured contained  one  or  more  fictitious  claims, 
which  by  the  deed  of  trust  were  to  be  paid 
prior  to  the  claim  of  the  bank,  and  the  pur- 
pose and  intention  of  the  bank  In  accepting 
the  terms  of  the  deed  of  trust  was  to  give 
color  and  standing  to  such  claim  or  claims, 
and  to  aid  or  assist  in  its  or  their  collection, 
the  bank  thereby  became  a  party  to  the 
fraud,  and  its  claim  would  not  take  preced- 
ence over  the  claim  of  the  attaching  creditor. 
The  appellants  were  entitled  to  have  this 
phase  of  the  case  submitted  to  the  jury  with- 
out comment  upon  the  evidence. 

It  is  insisted  by  appellee  that  there  Is  no 
evidence  in  the  record  that  the  Corslcana  Na- 
tional Bank  had  notice  that  any  of  the  claims 
secured  by  the  deed  of  trust  were  fictitious, 
and,  hence,  If  there  was  error  In  the  charge 
it  was  harmless.  While  the  evidence  of  no- 
tice is  unsatisfactory,  and  not  of  a  conclusive 
nature,  yet  we  cannot  say  that  there  is  no 
evidence  on  this  Issue.  It  was  a  matter  that 
should  have  been  passed  upon  by  the  jury. 

The  appellants  requested  a  special  charge 
to  the  effect  that  If  any  of  the  claims  were 
fictitious,  and  at  or  before  the  Corslcana  Na- 
tional Bank  accepted  such  deed  of  trust  said 
bank  could  have  discovered,  or  those  who  act- 
ed for  it  in  accepting  said  deed  of  trust  by 
the  use  of  ordinary  diligence  could  have  learn- 
ed, that  any  one  of  the  claims  secured  by  said 
deed  of  trust  was  fictitious,  then  the  plaintiff 
could  not  recover.  This  charge  does  not  an- 
nounce a  correct  proposition.  The  question 
of  constructive  notice  is  not  applicable  to  this 
case.   If  the  bank  had  notice  that  the  deed 


of  trust  embraced  a  fictitious  claim,  and  ac- 
cepted its  terms  with  the  purpose  and  inten- 
tion of  assisting  in  its  payment,  then,  as  be- 
fore stated.  It  became  a  party  to  the  fraud. 

Appellants  complain  of  the  charge  of  the 
court  upon  the  measure  of  damages.  The 
court  instructed  the  jury  that,  if  they  found 
for  the  plaintiff,  the  amount  of  their  recovery 
would  be  the  fair  and  reasonable  value  of  the 
goods,  etc.,  that  passed  by  the  deed  of  trust, 
with  interest  at  6  per  cent  per  annum  from 
the  date  of  the  levy.  It  is  contended  that  the 
defendants  were  only  liable,  if  liable  at  all. 
for  the  market  value  of  the  goods.  The  true 
measure  is  the  market  value,  and  the  jury 
should  have  been  so  instructed. 

It  is  further  contended  by  appellants  that 
the  charge  is  erroneous  in  that  it  Invades  the 
province  of  the  jury,  by  leaving  them  no  dis- 
cretion, but  directs  them,  as  a  matter  of  law. 
to  find  Interest  on  the  value  of  the  goods  from 
the  time  of  the  levy  at  the  rate  of  6  per  cent 
per  annum.  It  is  contended  that  it  is  within 
the  discretion  of  the  jury  to  find  Interest,  or 
not,  as  they  may  deem  proper.  The  supreme 
court  has  settled  this  question  adversely  to 
the  contention  of  appellants.  Watkins  v.  Jun- 
ker, 90  Tex.  688,  40  8.  W.  11.  For  the  error 
in  giving  the  special  charge  of  appellee  above 
pointed  out,  the  judgment  Is  reversed,  and 
the  cause  remanded. 

On  Rehearing. 

(May  27,  1809.) 

Appellee,  In  his  motion  for  a  rehearing, 
complains  of  the  statement  of  the  case  set 
out  in  the  beginning  of  our  opinion  as  not 
being  supported  by  the  record.  This  state- 
ment was  taken  from  the  brief  of  the  appel- 
lants. Such  a  statement  Is  not  a  finding  of 
facts  by  this  court  Its  only  purpose  Is  to 
show  the  general  nature  and  result  of  the 
suit  The  statement  that  the  jury  found  the 
debts  of  the  First  National  Bank,  the  Baum 
debt,  and  the  debt  of  Croft  &  Croft,  fraudu- 
lent Ib  not  fairly  borne  out  by  the  record. 
The  jury  made  no  express  finding  on  the 
claims  of  I.  Baum  and  the  First  National 
Bank.  They  found  the  claim  of  Croft  &  Craft 
excessive;  resulting,  as  it  would  appear,  from 
a  mistaken  value  of  the  goods  conveyed  by  N. 
Cahn  to  the  trustee,  Goodman.  We  make  the 
above  correction  in  the  statement  of  the  case 
We  see  no  reason  for  changing  our  opinion 
upon  the  law  of  the  case.  The  motion  for  re- 
hearing is  overruled. 


HUt.SE  v.  POWEIX  et  al. 
(Court  of  Civil  Appeals  of  Texas.    June  21, 
1899.) 

PARK— DESTRUCTION  OP  TREES — RIGHT  OP 
LOT  OWNER  TO  RESTRAIN. 
Where  land  has  been  dedicated  as  a  pnbbr 
park,  an  owner  of  lots  which  an  not  situated 

continuous  thereto,  or  in  the  vicinity  thereof,  aud 
which  will  not  be  depreciated  in  tsIqc  by  the  de- 
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struction  of  trees  thereon,  is  not  entitled  to  r«- 
8traio  such  destruction  merely  because  he  and 
the  public  in  general  are  thereby  deprived  of  the 
use  of  such  park. 

Error  from  district  court,  Runnels  county; 
3.  O.  Woodward,  Judge. 

Action  by  J.  W.  Powell  against  Adam 
Hulse  and  others.  From  a  judgment  for 
plaintiff,  defendant  Hulse  brings  error.  Re- 
versed. 

R.  B.  Truly  and  W.  R.  Spencer,  for  plain- 
tiff in  error.  C.  O.  Harris,  M.  C.  Smith,  and 
J.  W.  Terr}',  for  defendants  In  error. 

KEY,  J.  J.  W.  Powell  brought  this  suit 
against  Adam  Hulse  and  others  to  enjoin 
them  from  cutting  down  and  destroying  the 
trees  on  a  tract  of  land  alleged  to  have  been 
dedicated  to  the  public  as  a  park,  said  tract 
of  land  being  adjacent  to  the  town  of  Bal- 
Unger.  The  plaintiff's  petition,  after  alleg- 
ing that  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  laid  out,  mapped,  and  plotted 
the  town  of  Balllnger,  and  dedicated  the  tract 
of  land  referred  to  as  a  public  park  for  the 
use  and  benefit  of  the  public,  alleges  "that 
the  plaintiff  purchased  certain  lots  and  blocks 
In  the  town  of  Balllnger,  as  did  divers  other 
inhabitants  of  said  town;  that  he  purchased 
the  same  because  of,  and  with  reference  to, 
the  fact  that  the  tract  of  land  referred  to  had 
been  dedicated  as  a  public  park,  and  thereby 
acquired  a  vested  right  In  said  park."  The 
petition  alleges  further:  "That  the  groves 
of  shade  and  ornamental  trees  growing  on 
said  open  space  as  aforesaid  are  of  the  value, 
for  said  public  purposes,  and  especially  to 
plaintiff,  of  the  sum  of  ?600;  that  the  plain- 
tiff, as  well  as  many  other  inhabitants  of 
said  town,  having  likewise  a  vested  right  In 
said  shade  and  ornamental  trees,  have  be- 
sought said  defendants  to  desist  from  their 
said  unlawful  acts  in  the  destruction  of  said 
shade  trees,  but  they  have  refused  to  do  so, 
and  are  now  still  unlawfully  catting  and 
destroying  said  shade  trees,  and  have  threat- 
ened to  continue  said  unlawful  acts  in  the 
destruction  of  said  shade  trees  to  the  great 
and  irreparable  Injury  and  damage  of  said 
inhabitants  of  said  town,  and  especially  to 
plaintiff,  in  the  sum  of  $600."  The  petition 
does  not  allege  that  the  plaintiff's  property  is 
situated  contiguous  to  or  In  the  vicinity  of 
the  alleged  park,  and  does  not  aver  that  the 
destruction  of  the  trees  growing  in  the  park 
will  depreciate  the  value  of,  or  otherwise  in- 
juriously affect,  the  plaintiff's  blocks  or  lots. 
The  defendants'  answer,  among  other  tilings, 
contains  a  general  demurrer,  and  what  tbey 
denominate  "special  exceptions."  the  latter 
reading  as  follows:  "(1)  Plaintiff  failed  to  al- 
lege such  facts  as  would  authorize  him  to 
prosecute  this  suit  in  his  own  behalf.  (2) 
Plaintiff  failed  to  allege  such  facts  as  to  bis 
Interest  in  the  property  alleged  to  be  tres- 
passed upon  as  will  entitle  blm  to  recover  for 
any  damages  thereto.  (3)  No  such  authority 
or  right  is  alleged  in  plaintiff  as  Will  entitle 


him  to  any  equitable  relief,  or  to  any  restrain- 
ing order  of  this  court,  on  account  of  the 
grounds  alleged  by  him."  The  trial  cowt 
overruled  all  of  these  exceptions,  and  upon 
the  trial  of  the  case  rendered  judgment  re- 
straining the  defendants  from  cutting  down 
or  removing  the  timber  and  trees  from  the 
park  referred  to. 

We  sustain  the  assignment  of  error  which 
complains  of  the  action  of  the  court  In  over- 
ruling the  exceptions  to  the  plaintiff's  peti- 
tion. The  petition  falls  to  allege  any  Injury 
to  the  plaintiff  other  than  such  as  would  re-' 
suit  to  the  public  by  Interference  with  the 
park  referred  to.  For  aught  that  appears  in 
the  petition,  the  plaintiff's  blocks  and  lots 
may  be  situated  on  the  opposite  side  of  the 
town,  and  their  value  may  in  no  wise  be  af- 
fected by  the  destruction  of  the  park;  and 
while  it  appears  from  the  petition  that,  If  the 
defendants  are  not  restrained,  the  plaintiff 
and  the  other  Inhabitants  of  the  town  of  Bal- 
llnger will  be  deprived  of  a  suitable  place 
I  for  picnics,  May  fests,  etc.,  still  this  would 
i  not  be  such  special  Injury  to  the  plaintiff  as 
|  would  authorize  him  to  maintain  the  action. 

Obstructing  a  street  or  other  public  highway 
I  in  such  manner  as  to  prevent  Its  use  by  the 
public  may  result  in  inconvenience  to  any  per- 
son who  desires  to  travel  such  highway,  but 
such  person  cannot  maintain  an  action  on 
account  of  or  to  prevent  such  obstruction  un- 
less he  shows  that  such  obstruction  win  in- 
juriously affect  him.  other  than  depriving 
him,  as  well  as  the  public,  of  the  use  of  the 
highway.  City  of  San  Antonio  v.  Strumberg, 
TO  Tex.  366,  7  S.  W.  754.  The  same  principle 
applies  as  to  public  parks.  In  the  case  cited 
the  plaintiffs  6ought  to  restrain  the  erection 
of  a  public  building  upon  the  open  space  in 
the  city  of  San  Antonio  known  as  the  "Mili- 
tary Plaza,"  and  in  deciding  the  case  the  su- 
preme court  used  this  language:  "We  think 
It  a  principle  established  by  the  overwhelm- 
ing weight  of  authority  in  the  courts  of  all 
countries  subject  to  the  common  law  that  no 
action  lies  to  restrain  the  interference  with 
a  mere  public  right  at  the  suit  of  an  Indi- 
vidual who  has  not  suffered  or  Is  not  threat- 
ened with  some  damage  peculiar  to  himself. 
As  applied  to  public  measures,  the  doctrine 
is  elementary.  2  CocJey,  Bl.  219.  For  a  spe- 
cial damage,  resulting  from  the  Invasion  of  a 
right  enjoyed  by  a  party  in  common  with  the 
public,  the  law  affords  him  a  remedy  by  pri- 
vate action;  but,  If  the  damages  be  only  such 
as  are  common  to  all,  the  action  must  be 
brought  by  the  lawfully  constituted  guard- 
ian or  guardians  of  the  public  Interest"  Os- 
wald v.  Grenet,  22  Tex.  94,  and  Shephard  v. 
Barnett,  52  Tex.  638,  cited  in  support  of  the 
petition  in  this  case,  are  not  analogous.  In 
the  first  case  the  plaintiff  alleged  that  he 
bought  lots  contiguous  to  the  open  space  al- 
leged to  have  been  dedicated  to  the  public, 
and  It  does  not  appear  that  he  did  not  allege, 
and  does  appear  that  he  proved,  that  the  con- 
struction of  a  building  on  the  open  space  re- 
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ferred  to  would  obstruct  the  view  from  the 
plaintiff's  lots,  and  materially  depreciate 
their  value.  In  the  other  case  the  petition 
shows  that  the  plaintiff's  property  was 
bounded  on  the  south  by  a  street,  which,  it 
was  alleged,  the  defendant  had  erected  a 
fence  across;  and  it  was  charged  that  the 
obstruction  referred  to  not  only  interfered 
with  the  plaintiff's  use  of  the  street,  but  bad 
depreciated  the  value  of  his  lot  to  the  extent 
of  $1,000.  The  petition  in  this  case  Is  ob- 
noxious to  a  general  demurrer,  and  the  court 
•  erred  In  overruling  the  exceptions  referred  to. 
On  the  other  questions  presented  we  sustain 
the  rulings  of  the  trial  court,  but  for  the 
error  pointed  out  the  judgment  will  be  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


GULF,  C.  &  S.  F.  RY.  00.  v.  HARRIS. 
(Court  of  Civil  Appeals  of  Texas.   June  21, 
1899.) 

MASTER  AND  SERVANT — NEGLIGENCE— 
PROVINCE  OF  JURY. 

1.  In  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  a  collision  resulting  from 
the  failure  of  defendant's  foreman  to  place  a 
red  flag  on  a  car  on  which  plaintiff  worked, 
where  the  duty  of  the  foreman  to  place  such  flag 
was  fixed  by  rule  or  custom,  it  was  error  to 
charge,  as  a  matter  of  law,  that  the  foreman's 
failure  to  place  the  flag  constituted  negligence  on 
defendant's  part,  since  negligence  was  a  question 
of  fact  for  the  jury. 

2.  Where  there  was  evidence  that  It  was  the 
custom  of  men  in  plaintiff's  place  to  pnt  out  the 
flag,  it  wsb  error  to  charge,  as  a  matter  of  law, 
that  plaintiff's  failure  to  put  out  the  flag  consti- 
tuted contributory  negligence  on  his  part,  as  it 
was  a  question  of  fact  for  the  jury. 

Appeal  from  district  court.  Brown  county; 
J.  O.  Woodward,  Judge. 

Action  by  Aud  Harris  against  the  Gulf,  Col- 
orado &  Santa  F6  Railway  Company.  •Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

J.  W.  Terry,  for  appellant  L  J.  Rice  and 
Chas.  Rogan,  for  appellee, 

FISHER,  a  J.  This  is  an  action  by  the 
appellee,  Harris,  against  the  railway  com- 
pany, to  recover  damages  for  Injuries  sus- 
tained while  in  the  employ  of  the  appellant, 
working  upon  a  car,  in  placing  timbers,  under 
the  direction  of  a  foreman,  by  reason  of  a 
switch  engine  colliding  with  the  car  and 
throwing  him  from  It.  He  recovered  a  verdict 
and  judgment  In  the  court  below  for  $6,000. 
The  pleadings  and  evidence  raised  the  follow- 
ing Issues:  The  plaintiff  was  a  member  of  a 
bridge  gang,  which  was  under  the  control  of 
a  foreman.  At  the  time  of  his  injuries  he 
was  working  upon  a  car,  in  placing  timbers, 
under  the  direction  of  the  foreman.  A  switch 
engine  collided  with  the  car,  and  the  shock 
threw  the  plaintiff  from  it,  thereby  causing 
the  injuries  sustained.  It  was  a  question  in 
the  case  whether  It  was  the  duty  of  the  fore- 
man, either  by  the  rules  of  the  company,  or 


his  habit  and  custom  so  to  do,  to  give  notice, 
by  placing  a  red  flag  upon  the  car  upon  which 
the  men  were  working,  or  by  other  notice  to 
those  operating  the  switch  engine,  that  men 
were  working  upon  the  car;  and  it  was  a 
question  whether  or  not  such  notice  was  giv- 
en. The  plaintiff  himself  did  not  give  any 
notice,  by  putting  out  a  flag,  or  any  other 
character  of  notice,  to  the  switch  crew,  that 
he  was  engaged  in  work  upon  the  car;  and 
there  Is  also  evidence  to  the  effect  that  it  was 
the  custom  of  the  men  working  on  the  car 
to  give  notice  by  putting  out  the  flag.  The 
plaintiff  went  upon  the  car  without  ascertain- 
ing whether  any  flag  was  placed,  notifying 
the  switch  crew  that  they  were  engaged  in 
work  upon  it 

The  first  assignment  of  error  is  as  follows: 
"The  court  erred  in  the  tenth  subdivision  of 
its  charge,  which  Is  as  follows:  'Should  you 
find  from  the  evidence  that  it  was  the  duty 
Imposed  by  the  defendant  company  upon  said 
Klever,  the  foreman  of  said  bridge  gang,  to 
give  notice  to  the  said  switch  crew  that  he 
was  about  to  send  hands  upon  said  car,  and 
that  said  Klever  failed  to  give  such  notice, 
bis  said  omission  to  do  so  would  be  an  act  of 
negligence  upon  the  part  of  defendant  com- 
pany; and  If  you  find  that  plaintiff  was  in- 
jured as  a  direct  result  of  such  negligence, 
and  if  you  further  find  that  it  was  not  made 
the  duty  of  plaintiff,  by  the  rules  of  defend- 
ant company,  or  by  the  custom  prevailing  in 
said  service,  to  have  given  the  said  notice 
himself,  and  that  there  was  no  apparent  dan- 
ger In  going  upon  said  car,  and  that  plaintiff 
was  not  guilty  of  any  other  act  of  contribu- 
tory negligence  in  failing  to  exercise  dne  care 
while  on  said  car,  you  will  find  for  plaintiff 
such  damages  as  you  find  he  has  sustained 
under  instruction  hereinafter  given  you.'" 
Appellant,  In  its  brief,  submits  three  proposi- 
tions under  this  assignment,  which  sure  as 
follows:  "(1)  While  it  is  proper  for  the  court 
In  Its  charge,  to  call  the  attention  of  the  jury 
to  the  issues  made  by  the  evidence,  yet  In 
cases  of  this  character  the  final  question  of 
whether  negligence  or  contributory  negli- 
gence Is  shown  by  the  facts  should  be  left  to 
the  jury.  When  there  is  no  statute  fixing 
the  duty,  it  is  the  province  of  the  jury  to  say 
whether  the  facts  show  that  the  defendant 
failed  to  exercise  such  care  in  the  particulars 
charged  as  would  have  been  exercised  by  a 
person  of  ordinary  care  and  prudence  under 
the  circumstances,  or  whether  the  plaintiff, 
under  the  facts  shown,  failed  to  exercise  such 
care  and  prudence  as  would  have  been  ob- 
served by  a  person  of  ordinary  care  and  pru- 
dence under  similar  circumstances;  and  It 
was  error  for  the  court  to  charge  the  jury 
that  any  particular  state  of  facts  constituted 
negligence  on  the  part  of  the  defendant  or 
contributory  negligence  on  the  part  of  plain- 
tiff. (2)  It  was  a  question  of  fact  under  all 
the  circumstances  of  the  case,  whether  the 
foreman,  Klever,  was  guilty  of  negligence  In 
not  giving  the  notice;  and  the  court  there- 
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fore  erred  in  Instructing  the  Jury,  as  a  matter 
of  law,  that  his  failure  to  give  notice  was 
negligence.  It  was  a  question  of  fact,  under 
all  the  circumstances  of  the  case,  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence In  going  on  the  car  without  himself 
notifying  the  switch  crew,  or  without  putting 
out  a  flag,  or  seeing  that  one  was  put  out 
This  issue  should  have  been  submitted  to  the 
jury,  and  the  court  therefore  erred  in  with- 
drawing this  issue  from  the  jury,  and  in- 
structing them  that  merely  because  it  may 
not  have  been  made  the  specific  duty  of  the 
plaintiff,  by  the  rules  or  custom,  to  give  no- 
tice, and  if  there  was  no  apparent  danger  In 
going  on  the  car,  plaintiff  was  not  guilty  of 
contributory  negligence.  (3)  Rules  or  cus- 
toms are  mere  evidence  of  negligence,  vel 
non;  and  it  was  error  for  the  court  to  give 
such  rules  and  customs  the  effect  of  a  statute, 
but  he  should  have  left  it  to  the  jury  to  say, 
under  all  the  circumstances  of  the  case, 
whether  following  the  rule  or  custom  was  or 
was  not  negligence."  We  think  the  charge 
quoted  is  justly  subject  to  the  objections 
urged  In  these  propositions,  and  for  the  rea- 
sons there  stated  the  judgment  of  the  court 
will  be  reversed.  In  the  main,  what  is  here 
stated  applies  to  the  charges  complained  of 
in  the  remaining  assignments  of  error.  The 
court  should  leave  questions  of  negligence 
and  want  of  care  to  the  Jury.  For  the  errors 
stated,  the  judgment  is  reversed  and  the 
cause  remanded.   Reversed  and  remanded. 


HERRING  v.  HERRING  et  at 
(Court  of  Civil  Appeals  of  Texas.    May  18, 
1890.) 

ACTIONS  —  CONSOLIDATION  —  PARTNERSHIP — 
AUDITOR'S  REPORT  —  CONCLUSIVENESS— IN- 
STRUCTIONS —  PREJUDICE— APPEAL— ASSIGN- 
MENTS OF  ERROR — SUFFICIENCY. 

1.  Plaintiff  instituted  suit  against  defendant 
to  recover  a  penalty  for  usury,  and  another 
against  defendant  and  others  for  a  partnership 
settlement,  which  suits  were  consolidated.  Beta, 
that  the  consolidation  was  not  erroneous,  it  ap- 
pearing that  the  payments  charged  to  be  usurious 
were  sums  credited  to  plaintiff  by  sales  of  firm 
property,  and  that  the  causes  were  Intimately 
connected. 

2.  In  an  action  for  the  settlement  of  a  part- 
nership an  auditor  was  appointed,  who  reported 
the  firm  transactions,  some  of  the  items  of  which 
were  excepted  to.  HcM  not  error  to  instruct 
that  the  report  was  conclusive  as  to  all  items  not 
excepted  to,  but  as  to  those  excepted  to  it  should 
not  be  considered,  where  the  general  charge  left 
the  issues  as  to  the  disputed  items  to  be  determin- 
ed by  evidence  irrespective  of  the  report. 

3.  Plaintiff  and  defendant  were  cattle  dealers, 
and  divided  certain  partnership  cattle  between 
tliem.  Defendant  lost  a  portion  of  his,  and  went 
on  the  range  and  branded  others  to  supply  their 
places.  Held,  that  in  an  action  for  a  partner- 
ship settlement  it  was  not  prejudicial  to  plaintiff 
to  instruct  that  he  was  not  authorized  to  brand 
cattle  ont  of  partnership  cattle  to  supply  those 
lost,  where  the  evidence  was  that  those  branded 
were  part  of  those  lost. 

4.  An  assignment  of  error  as  to  the  court's 
charge  will  be  overruled  where  the  statement 
of  facts  In  appellant's  brief  following  the  assign- 
ment is  not  sufficiently  full  to  enable  the  court 
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to  determine  whether  the  error,  if  any,  resulted 
in  appellant's  injury. 

5.  An  assignment  of  error  complaining  of  the 
insufficiency  of  the  evidence  to  support  the  fer- 
dict  will  not  be  considered  where  the  attention 
of  the  trial  court  was  not,  in  the  motion  for  a 
new  trial,  called  to  the  deficiency  in  the  proof. 

6.  A  refusal  of  a  new  trial  because  the  jury 
found  against  plaintiff  as  to  certain  cattle  al- 
leged to  have  been  converted  by  defendant  was 
proper  where  plaintiff  knew  nothing  of  the  mat- 
ter, and  defendant  sent  plaintiff  a  check  in  set- 
tlement of  the  matter,  though  he  knew  nothing 
about  the  cattle. 

Appeal  from  district  court,  Wilbarger 
county;  G.  A.  Brown,  Judge. 

Consolidated  actions  by  F.  E.  Herring 
against  C.  T.  Herring  and  by  same  plaintiff 
against  same  defendant  and  others.  From 
a  judgment,  plaintiff  appeals.  Affirmed. 

F.  P.  McGhee,  J.  A.  Lucky,  and  J.  M. 
Basham,  for  appellant  Huff  &  Hall  and  I* 
P.  Bonner,  for  appellees. 


CONNER.  C.  J.  On  the  11th  day  of  July, 
lSJHi,  the  appellant  sued  0.  T.  Herring  alone 
to  recover  the  statutory  penalty  for  charging, 
collecting,  and  receiving  usurious  interest 
and  alleged  that  on  or  about  the  1st  day  of 
November,  1881,  appellee  O.  T.  Herring  loan- 
ed appellant  the  sum  of  $11,505,  for  which 
he  charged  Interest  at  the  rate  of  12  per 
cent,  per  annum.  Appellant  alleged  that  he 
paid  interest  on  the  above  sum  of  money  at 
said  rate  from  time  to  time,  aggregating  in 
all  the  sum  of  $4,371.87,  and  he  prayed 
judgment  against  C.  T.  Herring  for  double 
the  amount  of  said  usurious  interest.  After- 
wards, on  the  15th  day  of  July,  1896,  appel- 
lant Instituted  another  suit  against  C.  T. 
Herring  for  a  partnership  settlement  and  by 
amendment  afterwards  made  John  R.  Stin- 
son  and  P.  L.  Herring  defendants,  alleging 
that  in  the  fall  of  1891  appellant  C.  T.  Her- 
ring, P.  L.  Herring,  and  John  R.  Stinson  en- 
tered into  and  were  engaged  in  partnership 
together  in  the  cattle  business  in  the  Indian 
and  Oklahoma  Territories,  alleging  that  ap- 
pellant and  C.  T.  Herring  owned  and  were 
equally  Interested  in  a  certain  stock  of  cat- 
tle, describing  the  brand,  and  that  appel- 
lant C.  T.  Herring,  and  P.  L.  Herring  own- 
ed together  a  stock  of  cattle  In  another  given 
brand,  C.  T.  Herring's  Interest  therein  being 
one-half,  and  appellant's  and  P.  L.  Herring's 
Interests  therein  being  one-fourth  each;  that 
said  Stinson  was  only  interested  In  ranching 
on  the  ranges  on  which  said  brand  were 
ranged.  Appellant  then  set  out  the  sums  of 
money  by  him  and  by  C.  T.  Herring  and  by 
P.  L.  Herring,  respectively,  brought  into  the 
partnership,  and  alleged  that  the  said  part- 
nership business  continued  until  in  1895, 
when  the  same  was  dissolved  by  mutual  con- 
sent and  that  no  final  partnership  settle- 
ment had  ever  been  had;  that  C.  T.  Herring 
had  possessed  himself  of  all  the  partnership 
property  remaining  on  hand  at  the  date  of 
the  dissolution  of  said  partnership,  which  he 
alleged  amounted  to  the  sum  of  about  $50,- 
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000,  and  which  It  was  alleged  C.  T.  Herring 
had  appropriated  to  his  own  use  and  bene- 
fit. It  was  also  alleged  that  C.  T.  Herring 
had  appropriated  certain  individual  cattle 
belonging  to  appellant,  and,  among  other 
things,  set  up  a  promise  by  C.  T.  Herring  to 
pay  a  certain  note  appellant  held  against  P. 
L.  Herring  for  the  sum  of  $1,249.28,  and  that 
Herring  had  only  paid  thereon  the  stum  of 
$1,000;  and  be  prayed  for  an  accounting  of 
the  partnership  business,  etc.  The  court,  on 
motion,  consolidated  the  two  suits,  and  aft- 
erwards, on  the  7th  day  of  September,  1808, 
the  consolidated  cause  was  tried  before  a 
jury,  and  resulted  in  a  verdict  in  appellant's 
favor  against  G.  T.  Herring  for  the  sum  of 
$1,215.10  and  all  costs  of  suit,  bnt  against 
appellant  as  to  his  plea  of  usury,  and  tor 
loss  of  Individual  cattle  alleged,  and  upon 
the  alleged  assumption  of  the  note  against 
F.  L.  Herring,  and  the  alleged  conversion  of 
the  partnership  property. 

The  first  error  assigned  is  to  the  action  of 
the  court  in  consolidating  said  two  causes. 
It  would  seem  that  these  causes  of  action  are 
not  such  as  should  ordinarily  be  Joined,  but, 
under  the  peculiar  facts  of  this  case,  we 
have  been  unable  to  say  that  In  so  doing  the 
court  below  erred  to  appellant's  prejudice. 
The  payments  charged  to  be  usurious  ap- 
peared to  have  been  sums  credited  to  ap- 
pellant by  sales  of  partnership  cattle  and  of 
cattle  owned  and  held  by.  him  Individually, 
less  expenses  from  time  to  time  made  during 
partnership  transactions  extending  from  Au- 
gust, 1891,  to  some  time  In  1803,  the  details 
of  which  are  too  numerous  to  here  enumer- 
ate; but  a  careful  consideration  of  the  same, 
has  led  us  to  the  conclusion  that  the  two 
causes  were  intimately  connected,  and  that 
it  has  not  been  shown  that  in  fact  usury  was 
paid  as  alleged,  and  we  think,  therefore, 
that  this  assignment  should  be  overruled. 

In  the  second  assignment  of  error  It  is 
charged  that  the  court  below  erred  In  its 
charge  to  the  Jury  with  respect  to  the  use 
and  purpose  of  the  auditor's  report.  Upon  a 
former  day  the  court  had  appointed  an  au- 
ditor, who  it  appears  heard  evidence,  and 
reported  to  the  court  the  partnership  trans- 
actions, some  of  the  items  of  which  were 
severally  excepted  to  by  appellant  and  appel- 
lee C.  T.  Herring.  The  charge  of  the  court 
complained  of  is  not  set  out  in  the  assign- 
ments or  in  the  proposition  or  statement 
thereunder.  From  an  examination  of  the 
charge,  however,  we  find  that  the  court  char- 
ged the  Jury,  in  effect,  that  the  auditor's  re- 
port was  conclusive  as  to  all  Items  not  ex- 
cepted to,  but  that  as  to  Items  excepted  to 
said  report  should  not  be  considered.  It  is 
asserted  in  aid  of  this  assignment  that  the 
auditor's  report  was  prima  facie  proof,  even 
as  to  the  items  excepted  to.  This  appears  to 
be  true,  as  a  proposition  of  law,  In  cases 
where  no  proof  Is  offered  to  establish  or  con- 
tradict such  items.  Manufacturing  Co.  v. 
Hanaway,  00  Tex.  581,  40  S.  W.  13.  But  the 


court  in  its  general  charge  left  the  issues  of 
fact  as  to  disputed  items  in  the  account  as 
reported  by  the  auditor  to  be  determined  by 
the  evidence  adduced  upon  the  trial,  without 
respect  to  the  auditor's  report  In  the  state- 
ment under  this  assignment  of  error  the  evi- 
dence, if  any,,  as  to  the  disputed  Items,  Is 
not  set  out,  nor  is  it  stated  that  there  was 
no  evidence.  As  presented,  and  as  the  re- 
sult of  an  effort  to  search  through  a  volumi- 
nous record  for  the  purpose  of  collecting  the 
facts  which  relate  to  the  several  items  in 
question,  we  are  unable  to  say  either  that  the 
charge  given  was  incorrect,  or  that,  if  so.  ap- 
pellant suffered  any  injury;  and  said  assign- 
ment is  accordingly  overruled. 

In  the  fourth  assignment  of  error  it  is 
complained  that  there  was  error  tn  the 
court's  charge  on  the  question  of  the  23  bead 
of  cattle  branded  out  of  the  partnership 
brand  into  C.  T.  Herring's  individual  brand 
during  1890.  The  court,  among  other  things, 
charged  the  jury,  in  effect,  that  C.  T.  Her- 
ring would  not  be  authorised  to  brand  cattle 
out  of  partnership  cattle  on  the  range  to 
supply  the  place  of  those  lost  by  him  oat  of 
those  that  had  been  partitioned  between  hint 
and  appellant.  It  appears  from  the  evidence 
that  in  1895  appellant  and  a  T.  Herring  di- 
vided certain  cattle;  that  C.  T.  Herring 
drove  his  towards  Vernon;  and  that  tn  Wag- 
goner's pasture  he  lost  27  head,  and  some 
time  thereafter  branded  23  head  of  cattle  in 
the  partnership  brand,  to  supply  the  place 
of  the  27  lost  Appellant  however,  knew 
nothing  of  this  transaction,  except  what  had 
been  told  him;  and  one  of  the  appellee  C. 
T.  Herring's  witnesses  testified  that  the  23 
head  so  branded  were  part  of  the  27  lost 
Another  witness  testified  that  the  23  head 
so.  branded  were  found  and  branded  in  the 
pasture  in  which  the  loss  occurred,  and  w>> 
see  nothing  In  the  charge  or  the  evidence 
on  this  point  to  appellant's  injury. 

The  court  may  have  charged  as  imputed 
in  the  fifth  and  sixth  assignments  of  error, 
but  if  so,  the  facts  called  to  our  attention 
In  the  statements  following  these  assign- 
ments are  not  sufficiently  full  to  enable  us  to 
determine  whether  the  error,  if  any,  prob- 
ably resulted  in  injury  to  the  appellant  No 
error  being  apparent  to  us,  the  fifth  and 
sixth  assignments  of  error  are  overruled. 

The  effect  of  the  seventh  assignment  of 
ervor  is  to  question  the  verdict  of  the  jury  on 
the  ground  of  insufficiency  of  testimony  to 
support  their  finding  that  C.  T.  Herring  was 
not  liable  upon  appellant's  note  by  P.  L. 
Herring.  The  attention  of  the  trial  court 
was  not  in  appellant's  motion  for  new  trial 
called  to  this  deficiency  of  proof,  If  any.  It 
Is  a  welt-settled  rule  that  this  should  have 
been  done  before  appellant  can  here  have 
the  matter  corrected.  In  addition  to  this,  no 
such  evidence  has  been  called  to  our  atten- 
tion as  to  make  it  apparent  to  us  that  the 
verdict  is  unsupported  by  the  evidence  in 
this  particular. 
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The  seventh  (a)  and  the  eighth  and  the  ninth 
assignments  of  error  are  each  and  all  ©rerrul- 
ed,  on  the  ground  that  no  anch  statement 
has  been  made  in  connection  therewith  as 
points  out  to  us  any  Injury  to  appellant,  and 
from  an  examination  of  the  record  In  the 
particulars  complained  of  In  these  assign- 
ments we  hare  been  unable  to  see  error  to 
appellant's  prejudice. 

The  tenth  and  last  assignment  of  error  Is 
overruled,  the  complaint  therein  made  being 
that  the  court  erred  In  overruling  plaintiff's 
motion  for  new  trial,  because  the  Jury  found 
against  plaintiff  on  his  claim  for  $60  for 
three  cattle  taken  by  the  hands  of  C.  T.  Her- 
ring- in  1885.  The  only  evidence  called  to  our 
attention,  or  that  we  have  been  able  to  find, 
relating  to  this  item,  is  that  of  the  plaintiff, 
who  testified  that  of  his  own  Knowledge  he 
knew  nothing  of  the  conversion  of  these 
three  head;  that  the  foreman  of  C.  T.  Her- 
ring had  told  him  so;  and  the  further  testi- 
mony that  C.  T.  Herring  sent  a  check  for 
|30  on  this  account  But  C.  T.  Herring,  in 
his  testimony,  explains  that  he  sent  this 
check  as  a  matter  of  compromise,  and  that 
he  knew  nothing  whatever  about  the  three 
cattle  in  question.   Judgment  affirmed. 


HEARNE  v.  STRAHORN-HTTTTON- 
BVANS  COMMISSION  CO. 
(Court  of  Civil  Appeals  of  Texas.   May  27, 

1890.) 

TRIAL— DIRECTION  OF  VBRDICT— PEREMP- 
TORY INSTRUCTIONS. 

In  an  action  to  recover  the  value  of  cattle 
alleged  to  have  been  purchased  at  a  trustee's 
sale,  it  is  not  error  to  peremptorily  instruct  for 
defendant,  where  no  evidence  is  submitted,  either 
:ts  to  their  value,  or  as  to  the  damages  sustained 
by  plaintiff  in  failing  to  get  them. 

Appeal  from  district  court,  Callahan  coun- 
ty; T.  H.  Conner,  Judge. 

Action  by  L.  Hearne  against  the  Strahorn- 
Hutton-Evans  Commission  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

P.  W.  James  and  John  Bowyer,  for  appel- 
lant. Capps  &  Oantey  and  Otis  Bowyer,  for 
appellee. 

HUNTER,  J.  This  suit  was  brought  by 
appellant,  In  the  district  court  of  Callahan 
county,  to  recover  against  appellee  $14,500 
damages,  the  alleged  value  of  725  head  of 
three  and  four  year  old  steer  cattle  which 
he  claims  to  have  purchased  at  a  trustee's 
sale  made  at  Balrd,  Tex.,  on  December  7, 
1896,  by  William  Hunter,  trustee  In  a  certain 
mortgage  or  deed  of  trust  made  by  Sam  Cut- 
birth  in  1895  to  the  appellee  to  secure  notes 
due  It  amounting  to  about  $12,000.  The  de- 
fendant company  pleaded  a  general  denial, 
and  a  special  plea,  which  it  is  not  now  nec- 
essary to  notice.  The  case  was  tried  by  a 
Jury,  and,  after  all  the  evidence  was  In,  the 
district  Judge  Instructed  the  Jury  to  find  a 


verdict  for  defendant,  which  they  did,  and 
from  the  Judgment  of  the  court  rendered 
thereon  In  favor  of  the  defendant  this  appeal 
Is  taken. 

The  evidence,  as  contained  In  the  record, 
discloses  that  the  sheriff  of  Callahan  county, 
at  the  instance  of  William  Hunter,  the  trus- 
tee, cried  the  sale  of  the  cattle  as  described 
in  the  mortgage,  and  that  appellant  bid  $900, 
when  the  same  were  knocked  off  to  him.  He 
demanded  from  Hunter  a  bill  of'  sale  of  the 
cattle  under  the  seal  of  the  appellee  com- 
pany, upon  receipt  of  which,  only,  he  propos- 
ed to  pay  the  bid.  Hunter  refused  to  make 
such  a  bill  of  sale,  or  any  other,  it  seems. 
Appellant  never  paid  the  bid,  and  never  re- 
ceived any  cattle  or  bill  of  sale  thereof.  In- 
deed, It  appears  that  some  time  before  the 
sale  all  the  cattle  so  mortgaged  had  been  de- 
livered to  the  appellee  company  in  part  pay- 
ment of  the  debt,  except  one  crippled  steer, 
worth  about  $15,  and  that  had  been  sold  by 
Cutblrth  by  consent  of  Hearne;  so  that  there 
were  no  such  eattle  In  the  pasture  as  were 
named  In  the  mortgage  and  notice  of  sale. 
It  does  not  appear  why  this  sale,  or  form  of 
sale,  was  gone  through  with;  but  there  is  no 
evidence  whatever  In  the  record  tending  to> 
prove  the  value  of  the  cattle  bid  for  by  appel- 
lant, or  In  any  way  tending  to  establish  any 
damages. 

There  Is  but  one  assignment  of  error,  which 
complains  of  the  peremptory  charge  to  find 
for  defendant  company;  and  under  that  one 
proposition,  to  wit,  "When  a  party  plaintiff 
hi  a  petition  sets  up  a  good  cause  of  action, 
and  sustains  every  allegation  by  proof,  he  is 
entitled  to  Judgment"  This  proposition  ap- 
pellee's counsel,  in  their  brief,  seem  rather 
to  concede  as  correct,  abstractly  speaking,— 
Indeed,  they  say  they  "hesitate  to  assail  it"; 
but  they  point  out  that  there  was  no  evi- 
dence whatever  to  sustain  one  of  the  impor- 
tant allegations  of  the  petition,  to  wit,  the 
one  alleging  the  value  of  the  cattle,  and  the 
damages  sustained  by  the  plaintiff  in  falling 
to  get  them,  and  this  Is  the  weak  spot  in  ap- 
pellant's case.  We  are  compelled  to  overrule 
the  assignment  of  error,  and  order  that  the 
Judgment  be  affirmed. 

CONNER,  C.  J.,  not  sitting. 


RENNER  v.  PETERSON  et  al. 
(Court  of  Civil  Appeals  of  Texas.   June  3, 
1899.) 

PUBLIC  LANDS— PURCHASE  AS  ACTUAL  SET- 
TLER— TRESPASS  TO  TRY  TITLE— EVI- 
DENCE—BURDEN  OP  PROOF. 

1.  Where  it  appears  that  plaintiff,  the  day  be- 
fore she  made  application  to  purchase  the  land  In 
controversy  as  an  actual  settler  on  state  school 
lands,  merely  drove  over  the  land,  and  picked 
out  a  place  for  a  house  and  tank,  but  did  not  get 
out  of  the  buggy,  and  that  no  one  was  occupying 
the  land,  and  there  were  no  improvements,  the 
evidence  fails  to  show  that  she  was  an  actual 
settler  at  the  time  she  made  her  application. 

2.  Where  plaintiff  claims  as  an  actual  settler 
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on  state  school  lands,  she  must  rely  upon  the 
strength  of  her  own  title,  and  the  burden  of 
proof  is  on  her  to  show  that  she  was  an  actual 
settler  at  the  time  she  made  her  application. 

Appeal  from  district  court,  Baylor  county; 
S.  I.  Newton,  Judge. 

Trespass  to  try  title  brought  by  Mrs.  E.  J. 
Peterson  and  others  against  George  H.  Ren- 
ner.  There  was  a  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed. 

D.  A.  Holman  and  D.  L.  Kenan,  for  appel- 
lant. C.  C.  Cummings,  for  appellees. 

CONNER,  0.  J.  This  Is  a  simple  suit  In 
trespass  to  try  title,  to  which  the  defendant 
pleaded  general  denial  and  not  guilty.  Ap- 
pellant had  made  application  to  purchase 
the  land  in  controversy  as  an  actual  settler 
on  state  school  land,  and  it  was  awarded  to 
him.  Appellee  subsequently  made  applica- 
tion to  purchase  the  same  section  as  an  actual 
settler,  which  was  rejected,  and  brought  this 
suit  to  recover  the  land.  The  court,  among 
other  things,  Instructed  the  jury  as  follows: 
"(3)  The  burden  of  proof  was  upon  the  plain- 
tiff Mrs.  E.  J.  Peterson  to  establish  her  right 
and  title  to  the  land  In  controversy  by  a 
preponderance  of  evidence  before  she  would 
be  entitled  to  recover.  (4)  The  term  'actual 
settler,'  as  used  In  this  charge,  is  one  who 
has  gone  upon  state  school  land,  and  is  re- 
siding upon  it  as  his  home,  in  good  faith,  at 
the  time  he  makes  bis  application  to  purchase 
same."  "(7)  I  now  submit  to  you  the  follow- 
ing Issues  of  fact,  and  you  will  render  your 
verdict  upon  each  issue  separately  In  writing: 
First  Issue  of  fact:  (8)  Mrs.  E.  J.  Peterson 
claims  that  she  was  an  'actual  settler'  upon 
the  land  In  question  at  the  time  of  her  ap- 
plication to  purchase  same.  You  will  find 
from  the  evidence  before  you  whether  she 
was  or  was  not  an  actual  settler,  as  herein- 
before defined  in  subdivision  fourth  of  this 
charge,  upon  the  land  in  controversy,  at  the 
time  of  her  application  to  purchase  same,  and 
as  you  find  so  state  in  your  verdict  (9) 
Should  you  find,  In  passing  upon  the  first 
special  Issue  of  fact  above  submitted,  that 
she  was  not  an  actual  settler  upon  said  land 
at  the  time  she  applied  to  purchase  same, 
then  you  need  not  proceed  any  further  with 
your  Investigation."  The  court  also  submit- 
ted the  second  Issue  of  fact,  to  find  whether 
O.  H.  Renner  was  an  actual  settler  upon 
said  land  at  the  time  he  made  his  application, 
and,  If  they  found  that  Mrs.  Peterson  was 
and  that  Renner  was  not,  then  to  find  for 
plaintiff.  The  jury  returned  the  following 
verdict:  "We,  the  Jury,  find  from  the  evi- 
dence that  Mrs.  E.  J.  Peterson  was  an  actual 
settler  on  the  land  at  the  time  she  made  her 
application,  and  we  also  find  from  the  evi- 
dence that  G.  H.  Renner  was  not  an  actual 
settler  at  the  time  he  made  application." 
Judgment  for  appellee  was  accordingly  en- 
tered, and  hence  this  appeal. 
The  assignments  of  error  raise  but  one 


question,  to  wit,  does  the  evidence  show  Mrs. 
Peterson  entitled  to  the  land  in  controversy 
as  an  actual  settler?   The  evidence  on  this 
issue  was,  in  substance,  as  follows:  Plaintiff 
Mrs.  E.  J.  Peterson  testified  as  follows:  "The 
day  before  I  made  my  application  I  met  Mr. 
A.  L.  Chesher  in  Seymour,  and  asked  him  if 
he  knew  where  George  H.  Renner  lived.  He 
told  me  he  did,  and  I  told  him  I  wanted  to 
see  Renner,  and  asked  him  if  he  would  go 
in  a  buggy  with  me  out  to  Renner's  house. 
We  went  out  to  Rentier's,  and,  finding  him 
absent  from  home,  I  left  a  note  at  his  bouse, 
asking  blm  to  come  to  town,  that  I  wanted 
to  see  blm.    We  then  drove  to  the  land  in 
controversy,  and  drove  over  it  twice,  and  I 
picked  out  a  place  for  a  bouse  and  tank.  I 
did  not  get  out  of  the  buggy.   We  found  no 
one  on  the  laud,  and  no  improvements  of  any 
kind  upon  it,  nor  evidence  of  any  kind  that 
any  one  was  occupying  it   We  then  drove 
down  to  Shawver's,  but  did  not  find  Renner, 
and  I  told  Mr.  Chesher  that  I  was  going  back 
to  town,  and  file  on  the  land.  We  then  came 
on  back  to  Seymour.    The  next  morning  I 
went  to  the  county  clerk's  office,  and  made 
my  application  to  buy  the  land  as  an  actual 
settler,  and  sent  my  application  to  the  general 
land  office,  and  at  the  same  time  I  sent  the 
money  to  make  the  first  payment  on  the 
land  to  the  state  treasurer."   Lem  Chesher 
testified,  corroborating  her  statement  as  to 
their  going  to  Renner's,  driving  over  the  laud 
in  a  buggy.    "She  did  not  get  out  of  the 
buggy;  picking  out  a  place  for  house  and 
tank.   Said  she  was  going  to  town  and  file 
on  the  land,  and  returned  to  Seymour. '  This 
was  all  the  testimony  as  to  being  an  actual 
settler  at  the  time  she  made  her  application. 
Plaintiff  also  testified  that  on  the  night  of 
the  day,  and  after  she  made  her  application, 
as  follows:   "That  night  I  went  out  on  the 
land  alone,  and  stayed  all  night  on  the  laud, 
sleeping  In  the  buggy.    I  carried  a  lot  of 
wraps,  and  the  next  morning  I  built  a  fire, 
and  made  some  coffee,  and  cooked  some  eggs, 
and  ate  breakfast  on  the  land,  and  came  back 
to  town  after  sunup.   I  carried  nothing  with 
me  except  the  buggy  and  team  and  a  lot  of 
wraps,  and  brought  them  all  back  to  town 
with  me.    I  left  nothing  out  there  on  the 
land.  I  hired  the  buggy  from  Dickson's  livery 
stable.    I  had  a  shawl  and  a  slicker,  and 
also  some  wraps  that  were  furnished  with 
the  buggy  by  the  livery  stable.  When  I  came 
back  to  town  that  morning  I  took  the  train 
and  went  to  Childress,  Tex,,  to  get  the  money 
to  buy  the  lumber  to  build  a  house  on  the 
land.  •  •  *  I  did  not  get  back  to  Seymour 
until  November  26th,  eleven  days  after  I 
went  to  Childress."   It  was  also  shown  that 
on  her  way  to  Childress  she  wrote  directing 
the  purchase  of  lumber,  and  upon  her  return, 
on  November  20th,  proceeded  to  erect  a  small 
room  or  house  covered  with  plank;  remain- 
ing on  the  land,  cooking  for  the  workmen, 
during  its  erection.   After  the  completion  of 
the  building,  she  returned  to  Childress  to 
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superintend  the  education  of  her  daughters 
there  attending  school,  returning  to  the  land 
in  the  spring  of  1898  with  one  daughter,  and 
resuming  the  occupancy  of  the  premises  in 
controversy.  It  also  appeared  that  during  all 
times  herein  named  appellee  was  the  wife 
of  Charlie  Peterson,  who  was  a  section  fore- 
man on  the  Ft.  Worth  &  Denver  City  Rail- 
road; appellee  and  her  husband,  however, 
being  without  other  homestead  than  the  one 
herein  claimed. 

We  are  clearly  of  opinion  that  this  evi- 
dence does  not  support  the  finding  of  the  jury 
nor  authorize  the  submission  of  such  issue. 
The  appellant  was,  at  the  institution  of  the 
suit,  in  actual  possession  under  an  award  by 
the  commissioner  of  the  general  land  offloe, 
and  the  burden  of  proof  was  upon  appellee 
to  show  that  she  was  an  actual  settler  at  the 
time  she  made  her  application.  She  must 
rely  upon  the  strength  of  her  own  title,  and 
not  upon  a  defect,  If  any,  in  appellant's  title. 
Because  the  evidence  falls  to  establish  the 
necessary  fact  of  actual  settlement,  the  judg- 
ment below  is  reversed,  and  here  rendered 
for  appellant. 


PIBRSON  v.  SANGER  et  al. 
(Court  of  Civil  Appeals  of  Texas.    May  20, 

1899.) 

DEEDS  —  DESCRIPTION  —  EXTRANEOUS  EVI- 
DENCE— NEW  DEED — ATTACHMENT  LIEN. 

1.  Where  a  deed  describes  the  land  it  purports 
to  convey  as  "one  hundred  acres  out  of  the  W. 
survey,  •  *  •  four  hundred  and  twenty 
acres  out  of  the  M.  survey,  •  »  •  one  hun- 
dred and  sixty  acres  out  of  the  T.  survey,  *  *  • 
particularly  described  in  deeds  to  me  of  record, 
*  *  *  and  which  are  made  a  part  hereof,"  and 
the  deeds  referred  to  do  not  describe  the  parcels 
mentioned,  but  convey  the  W.  survey,  contain- 
ing 040  acres,  the  M.  survey,  containing  480 
acres,  and  the  T.  survey,  containing'  640  acres, 
the  description  is  not  sufficient  to  convey  the 
grantor's  interest  in  such  surveys. 

2.  Extraneous  evidence  is  not  admissible  to 
show  that  the  grantor  had  conveyed  a  part  of 
each  survey,  and  retained  title  to  the  number  of 
acres  mentioned  in  the  deed. 

3.  Where  the  description  in  a  deed  is  insuffi- 
cient, it  cannot  be  aided  by  a  more  perfect  de- 
scription in  a  second  deed,  as  against  parties  ac- 
quiring an  attachment  lien  on  the  lands. 

Appeal  from  district  court,  Bosque  county; 
J.  M.  Hall,  Judge. 

Suit  by  Sanger  Bros,  against  Peter  J.  Pier- 
son  for  the  foreclosure  of  an  attachment  Hen. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

A.  C.  Prendergast  and  Glllett  &  Hale,  for 
appellant  S.  H.  Lumpkin  and  Boynton  & 
Boynton,  for  appellees. 

CONNER,  C.  J.  This  is  an  appeal  from  a 
Judgment  In  appellees'  favor,  establishing  the 
validity  of  an  asserted  attachment  lien  upon 
certain  lands  claimed  by  appellant  adversely 
to  said  lien.  The  disposition  of  this  appeal 
and  of  the  several  assignments  of  error,  In 


our  Judgment,  Is  to  be  determined  by  the 
proper  construction  of  the  trust  deed  that 
constitutes  the  primary  source  of  appellant's 
title  from  the  common  source  under  whom  all 
parties  claim.  So  far  as  necessary  to  an  un- 
derstanding of  the  question  here  presented, 
the  pleading  and  evidence  presented  substan- 
tially the  following  facts:  On  and  prior  to 
December  17,  1894,  P.  Plerson,  father  of  ap- 
pellant, was  a  member  of  the  firm  of  Plerson, 
Peterson  &  Co.,  engaged  in  a  mercantile  busi- 
ness in  Bosque  county.  Said  firm  then  being 
largely  indebted,  on  said  date  duly  executed 
and  filed  for  record  a  trust  deed,  signed  by 
all  the  partners,  conveying  to  Frank  Kell,  as 
trustee,  all  of  the  property  of  said  firm  for 
the  payment  of  the  creditors  therein  named, 
in  the  order  of  the  classes  given.  Said  trust 
deed  also  conveyed  or  purported  to  convey, 
among  other  things,  the  individual  property 
of  P.  Plerson,  the  language  used  therefor 
being  as  follows:  "Also  the  separate  prop- 
erty of  P.  Plerson,  as  follows:  One  hundred 
acres  of  land  out  of  the  William  Winkler  sur- 
vey, on  the  waters  of  Nell's  creek.  Four  hun- 
dred and  twenty  acres  out  of  the  W.  B.  Mor- 
ris survey,-  situated  adjoining  the  above  100 
acres.  *  *  *  160  acres  out  of  the  Thom- 
as Toby  survey.  *  *  *  All  of  said  prop- 
erty is  situated  in  Bosque  county,  and  partic- 
ularly described  In  deeds  to  me  of  record  on 
the  deed  records  of  said  county,  and  which 
are  made  a  part  hereof."  There  were  no 
deeds  to  P.  Plerson  of  record  or  otherwise  de- 
scribing the  parcels  enumerated,  but  there 
were  deeds  of  record  to  him  conveying  the 
William  Winkler  survey,  which  contained  640 
acres,  tbe  W.  B.  Morris,  containing  480  acres, 
and  the  Thomas  Toby,  containing  640  acres. 
The  deeds  to  P.  Pierson,  as  recorded  in 
Bosque  county,  evidenced  the  fact  that  each 
of  the  above-named  surveys  had  been  several- 
ly acquired  by  deeds  conveying  to  him  the 
whole  survey.  On  the  trial  below,  appellant 
offered  certain  deeds  from  P.  Plerson  to  oth- 
ers conveying  parts  of  the  surveys  named  for 
the  purpose  of  showing  that  at  the  time  of 
said  trust  deed  P.  Pierson  had  left  In  him  the 
title  to  only  the  number  of  acres  specified  In 
said  trust  deed,  to  wit,  100  acres  of  the  Wil- 
liam Winkler,  420  of  the  W.  B.  Morris,  and 
1G0  acres  of  the  Thomas  Toby,  each  of  which 
parcels  was  described  by  metes  and  bounds 
In  appellant's  answer,  the  same  being  the 
particular  lands  Involved  In  the  present  con- 
troversy. Afterwards,  on  December  19,  1894, 
said  firm  and  the  individual  members  thereof 
executed  a  second  trust  deed  of  like  form  and 
effect  as  the  first,  save  that  In  this  second 
deed  of  trust  the  individual  property  of  P. 
Plerson  In  the  surveys  hereinbefore  named 
was  described  particularly,  giving  the  metes 
and  bounds  of  the  100  acres  of  the  William 
Winkler  640,  the  420  of  the  W.  B.  Morris  480, 
and  the  160  of  the  Thomas  Toby  640,  as  de- 
scribed In  said  answer.  Each  of  these  deeds 
of  trust  was  duly  acknowledged,  delivered, 
and  recorded.  In  the  interim,  however,— that 
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la,  between  the  time  of  the  execution  and  de- 
livery of  the  first  trust  deed  and  of  the  exe- 
cution and  delivery  of  the  second  trust  deed, 
—appellees  herein  duly  Instituted  suit  upon  a 
subsisting  valid  indebtedness  against  said 
firm,  and  duly  sued  out  and  caused  to  be  dnly 
levied  a  writ  of  attachment  upon,  among 
other  things,  the  whole  of  each  of  the  Wink- 
ler, Morris,  and  Toby  surveys  as  the  property 
of  said  P.  Piereon.  Appellant  claims  title  by 
mesne  conveyances  from  and  under  said  two 
trust  deeds.  The  question  presented  Is 
whether  the  description  of  the  individual 
lands  of  P.  Pierson,  as  given  In  the  trust 
deed  first  executed,  is  sufficient  to  convey  the 
lands  or  interest  of  P.  Pierson  in  said  sur- 
veys as  in  fact  owned  by  him  at  the  time,  or 
whether  the  description  given  is  such  as  may 
be  aided  by  extraneous  evidence.  We  are  of 
opinion  that  both  questions  must  be  answer- 
ed in  the  negative.  The  rule  has  been  thus 
stated:  "A  deed,  to  be  valid,  must  describe 
the  land  by  its  terms,  or  give  data  from  which 
the  description  may  be  fonnd  and  made  cer- 
tain." Coker  v.  Roberts,  71  Tex.  602,  9  S. 
W.  065.  and  authorities  there  cited.  It  Is 
dear  that  the  description  here  given  of  a 
specified  number  of  acres  out  of  the  named 
surveys  is  made  dependent  upon  the  data 
given,  to  wit,  "In  deeds  to"  P.  Pierson  "of 
record  on  the  deed  records  of  Bosque  coun- 
ty." In  effect,  this  was  as  If  the  description 
given  In  the  deeds  to  P.  Pierson  had  been 
added  to,  and  stood  together  with,  the  de- 
scription given  in  the  trust  deed.  The  de- 
scription given  in  the  deeds  to  P.  Pierson 
was  in  each  instance  of  the  whole  survey,  and 
It  appeared  that  such  whole  surveys  contained 
a  greater  number  of  acres  than  was  conveyed 
or  attempted  to  be  conveyed  by  said  first 
trust  deed.  Thus  is  presented  a  patent  am- 
biguity In  description  which,  by  all  the  au- 
thorities, cannot  be  aided  by  extraneous  evi- 
dence. See  Norrls  v.  Hunt,  51  Tex.  609;  Co- 
ker v.  Roberts,  supra;  Lumber  Co.  v.  Han- 
cock, TO  Tex.  312,  7  S.  W.  724;  Knowles  v. 
Torbitt,  53  Tex.  667;  Flanagan  v.  Boggess, 
46  Tex.  330.  The  deed  in  question  did  not 
purport  to  convey  the  entire  survey,  nor  "all 
the  right,  title,  and  interest"  of  P.  Pierson 
In  the  surveys  named,  as  in  the  cases  of 
Smith  v.  Crosby,  86  Tex.  15,  23  S.  W.  10,  and 
Macmanus  v.  Orkney,  91  Tex.  27,  40  8.  W.  715, 
and  that  class  of  cases  cited  by  appellant 
Xor  was  It  the  case  of  a  deed  referring  to 
data  whose  production  made  certain  the  de- 
scription given.  The  production  of  the  data 
here  given  rendered  absolutely  uncertain  the 
description  and  deed  In  question.  See  author- 
ities before  cited.  This  uncertainty  of  de- 
scription cannot  be  aided  by  the  more  perfect 
description  in  the  second  trust  deed,  by  rea- 
son of  the  fact  that  appellee  had  before  its 
execution  acquired  a  valid  Hen  on  the  lands 
in  controversy.  These  conclusions  render  im- 
material the  court's  rulings  on  the  demurrers 
and  in  the  admission  and  rejection  of  evi- 
dence, and  we  see  nothing  in  the  other  assign- 


ments of  error  requiring  special  notice.  All 
the  assignments  are  therefore  overruled,  and 
the  judgment  below  is  in  all  things  affirmed. 


PATTERSON  et  al.  v.  CRABB.* 
(Court  of  Civil  Appeals  of  Texas.   April  8, 
189ft.) 

AGREEMENT  IN  RESTRAINT  OF  COMPETITION — 
TEACHING  MUSIC— INJUNCTION. 
Defendant  was  employed  by  plaintiff  to 
teach  music  in  his  school  at  H.  Defendant  was' 
unacquainted  in  H.,  and  one  of  the  conditions  of 
the  contract  was  that,  in  case  he  ceased  to  teach 
in  plaintiffs  school,  he  would  not  teach  in  H. 
EM,  that  such  contract  was  not  void,  as  be- 
ing a  violation  of  Rev.  St.  art.  5313,  prohibiting 
any  combination  of  capital,  skill,  or  acts  to  cre- 
ate or  carry  out  restrictions  in  the  foil  and  free 
pursuit  of  any  lawful  business;  hence  injunction 
would  lie  to  prevent  defendant  from  teaching 
music  in  H.  on  his  own  account. 

Appeal  from  district  court,  Hill  county;  J. 
M.  Hall,  Judge. 

Bill  by  W.  A.  Patterson  and  another 
against  W.  J.  Crabb.  From  a  decree  In  fa- 
vor of  defendant,  plaintiffs  appeal.  Revers- 
ed. 

Smith  &  Phillips  and  McKinnon  &  Carl- 
ton, for  appellants.  Wear  &  Parr,  for  ap- 
pellee. 

RAINEY,  J.  This  is  a  suit  brought  by  ap- 
pellants to  restrain  appellee  from  teaching; 
music  In  the  city  of  Hlllsboro,  Tex.  A  tem- 
porary writ  of  Injunction  was  granted,  which 
was  dissolved  in  vacation  upon  the  appellee's 
answer  and  motion,  to  which  the  appellants 
excepted.  Upon  the  trial  a  demurrer  was 
sustained  to  appellants'  petition,  and  cause 
dismissed,  from  which  this  appeal  is  taken. 

The  petition  stated  a  good  .cause  of  action 
at  common  law,  and  the  demurrer  should 
have  been  overruled,  unless  the  contract, 
which  is  the  basis  of  the  action,  contravenes 
the  provisions  of  article  5313,  Rev.  St,  pro- 
hibiting trusts.  Said  contract  is  as  follows : 
"State  of  Texas,  County  of  Hill.  This  arti- 
cle of  agreement,  entered  into  by  and  be- 
tween W.  A.  Patterson,  of  the  first  part, 
and  W.  J.  Crabb,  of  the  second  part,  shall 
remain  in  full  force  and  effect  for  a  period 
of  one  term  of  ten  months  of  school,  dating 
from  the  31st  day  of  August,  1897,  and  cov- 
ering In  full  the  following  conditions  and 
terms  of  agreement,  namely:  I,  W-  A  Pat- 
terson, president  of  the  Patterson  Institute, 
for  and  in  consideration  of  the  services  of 
W.  J.  Crabb  as  teacher  of  piano,  organ,  vio- 
lin, mandolin,  banjo,  and  zither,  also  theory, 
harmony,  and  thorough  bass,  piano  and  mu- 
sical history,  to  be  taught  in  the  above  In- 
stitution as  the  demand  may  require,  I  here- 
by obligate  myself  to  pay  to  the  said  W.  J. 
Crabb  two-thirds  of  the  price  of  tuition  at 
the  end  of  each  month,  as  collected,  the  fixed 
basis  of  tuition  on  all  Instruments  to  be  five 

*  Application  for  writ  of  error  dismissed  for 
want  of  jurisdiction. 
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dollars  ^$5.00)  per  month  of  eight  lessons; 
theory,  harmony,  and  thorough  baas,  two 
and  6<>/ioo  ($2.50)  dollars  In  classes  only 
twice  a  week,  and  eight  lessons  per  month; 
all  music  pupils  on  all  musical  instruments 
be  required  to  study  theory  and  harmony, 
class  lessons,  once  a  week,  free  to  all  pu- 
pils studying  music  In  the  institution.  The 
said  two-thirds  commission  applies  to  such 
pupils  as  may  be  directly  or  indirectly  under 
the  management  of  the  said  W.  J.  Crabb. 
Un  case  said  musical  department  assumes 
such  proportions  that  necessitates  one  or  two 
extra  assistant  teachers,  then  the  said  W. 
J.  Crabb  shall  have  It  In  his  power  to  select 
such  assistance,  pay  same  out  of  his  pro- 
ceeds, he  receiving  the  above  mentioned  and 
specified  two-thirds  tuition  money  for  all 
such  pupils;  therefore  the  above  expression 
of  'directly  and  indirectly.')  In  case  any  pu- 
pil shall  paj-  one  term  or  one  session  In 
advance,  said  money  shall  bo  set  apart  In 
some  bank,  and  drawn  monthly;  the  said 
W.  A.  Patterson,  of  the  first  part,  drawing 
one-third  of  said  month's  tuition,  and  W.  J. 
Crabb,  of  the  second  part,  drawing  two- 
thirds  of  said  month's  tuition,  and  so  on  un- 
til the  whole  term  or  session  which  shall 
have  been  paid  is  drawn  out  in  full.  Be  it 
further  agreed  and  understood  that  the  said 
W.  A.  Patterson  shall  furnish  all  pianos, 
and  keep  same  in  tune,  necessary  Tor  the  suc- 
cessful operation  of  said  music  department, 
and  further  furnish  such  practice  and  in- 
struction rooms  as  said  musical  department 
may  require.  Be  it  further  agreed  and  un- 
derstood that,  in  case  the  said  W.  A.  Pat- 
terson, for  the  patrons  of  the  Patterson  In- 
stitute, or  in  case  the  said  W.  A.  Crabb  be- 
comes dissatisfied  himself,  he  hereby  agrees 
that  he  will  not  establish  a  school  of  any 
kind  in  the  city  of  Hillsboro,  but,  at  the 
close  of  one  year,  quietly  withdraw.  It  is 
further  understood  that  all  recitals  shall  be 
under  control  of  said  W.  A.  Patterson,  and 
that  the  said  W.  3.  Crabb  and  Miss  M.  Rice 
shall  work  conjointly  In  such  recitals.  It  is 
further  agreed  that  no  part  of  this  contract 
shall  In  any  way  Interfere  with  the  contract 
already  made  with  Miss  M.  Rice,  but  that 
said  W.  J.  Crabb  is  to  have  control  of  the 
string  and  orchestral  department  also  theory 
and  harmony,  and  is  to  be  assistant  piano 
teacher.  In  case  W.  3.  Crabb  brings  any  pu- 
pils from  Temple  or  any  surrounding  coun- 
try, they  are  to  be  considered  his  own,  and 
he  Is  to  receive  two-thirds  of  all  music  tui- 
tion received  from  them.  All  other  pupils  se- 
cured will  be  subject  to  the  contract  with 
Miss  M.  Rice,  namely,  she  is  to  have  the  first 
twenty-five  for  her  department,  namely,  pi- 
ano and  vocal.  Witness  onr  hands  In  the 
city  of  Hillsboro,  county  of  Hill,  this  23rd 
day  of  July,  A.  D.  1807."  On  June  13,  1898, 
said  parties  had  this  agreement:  "This  ar- 
ticle of  agreement,  entered  into  between  W. 
A.  Patterson,  of  the  first  part  and  W.  J. 
Crabb,  of  the  second  part,  shall  remain  in 


full  force  and  effect  for  a  period  of  ten  school 
months,  dating  from  August  30,  1898,  and 
covering  In  foil  the  following  agreement, 
via.:  I,  W.  A  Patterson,  president  of  Pat- 
terson Institute,  for  and  in  consideration 
of  the  services  of  W.  J.  Crabb  as  teacher  of 
music  in  the  said  institute,  hereby  obligate 
myself  to  pay  to  the  said  W.  J.  Crabb  two- 
thirds  of  tuition  entered  by  said  W.  J.  Crabb, 
said  amount  to  be  paid  monthly  as  collected. 
Fixed  rates  of  tuition  are  to  be  stated  in 
catalogue  of  said  school.  In  case  assistants 
are  necessary,  said  division  of  one-third  and 
two-thirds  will  apply  as  above  stated.  Said 
assistants  may  be  employed  (over)  by  said 
Crabb,  subject  to  the  approval  of  said  Patter- 
son. Be  It  further  agreed  that  said  Patter- 
son furnish  and  keep  in  tune  and  repair  all 
pianos  necessary  for  Crabb  and  assistants, 
and  also  such  practice  pianos  as  may  be  nec- 
essary. Said  Patterson  agrees  to  furnish 
all  rooms,  with,  janitor  and  fuel,  for  above 
department.  Be  it  further  agreed  and  under- 
stood that,  in  case  said  Crabb  does  not  re- 
mam  as  teacher  in  said  institute,  that  he 
agrees  not  to  teach  in  Hillsboro." 

A  short  time  after  the  second  contract  was 
entered  into,  appellee  canceled  his  connection 
as  a  teacher  with  the  Patterson  Institute  un- 
der said  contract,  and  opened  a  school  of  mu- 
sic on  his  own  account  In  said  city  of  Hills- 
boro. We  are  of  opinion  that  said  contract 
was  not  in  violation  of  said  provision  of  the 
statute,  as  there  was  no  such  combination 
of  capital.  Skill,  or  acts  "to  create  or  carry 
out  restrictions  In  the  full  and  free  pursuit 
of  any  business  authorized  or  permitted  by 
the  laws  of  this  state."  By  the  contract,  ap- 
pellee was  employed  to  teach  In  the  Patter- 
son Institute,  and  he  was  to  receive  as  pay 
a  certain  per  cent,  of  the  tuition  charged  by 
said  Institute  for  instructions  in  music.  This 
part  of  the  contract  can  in  no  sense  be  con- 
strued as  obnoxious  to  the  provisions  of  the 
statute  under  consideration.  Nor  do  we 
think  that  the  other  portion  of  the  contract, 
wherein  appellee  agreed,  upon  withdrawal 
from  the  institute,  not  to  teach  music  on  his 
own  account  in  the  city  of  Hillsboro,  can  be 
considered  as  a  united  co-operation  between 
the  parties  to  defeat  the  objects  of  the  stat- 
ute. The  petition  alleges  that  Crabb  was  a 
stranger  in  the  city  of  Hillsboro,  and  that 
he  would  not  hare  been  employed  to  teach 
In  the  institute  on  other  conditions,  as  his 
employment  in  the  institute  would  be  the 
means  of  bringing  him  in  contact  with  the 
patrons  of  said  institute,  and  enable  him 
to  more  successfully  compete  with  said  Insti- 
tute If  he  opened  an  independent  school.  Un- 
der this  state  of  case  it  would  be  inequitable 
for  him  to  teach  an  Independent  school  in 
said  city,  and,  as  there  was  no  such  union 
or  association  as  prohibited  by  the  statute, 
the  plaintiff  was  entitled  to  his  writ  of  in- 
junction. Gates  v.  Hooper  (Tex.  Sup.)  39  S. 
W.  1079.  The  principle  announced  In  that 
case  is  applicable  here,  and  decisive  of  this 
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case.  Therefore  the  Judgment  of  the  court 
below  la  reversed,  the  order  granting  the 
temporary  writ  of  Injunction  is  reinstated, 
and  the  cause  remanded  for  trial  on  its 
merits. 


LEDGERWOOD  v.  ELLIOTT. 
(Court  of  Civil  Appeals  of  Texas.    May  20, 
1899.) 

WORDS  ACTIONABLE  PER  8E  —  INTENT  OP 
UTTERANCE  —  RUMOR  CONCERNING  PLAIN- 
TIFF— PROVOCATION  AS  MITIGATION  OF  DAM- 
AGES. 

1.  The  words,  "You  stole  a  hundred  dollars  of 
his  money,"  uttered  In  the  presence  of  plaintiff 
and  others,  are  actionable  per  se,  and  plaintiff's 
right  to  recover  does  not  depend  upon  the  intent 
or  purpose  with  which  they  were  uttered. 

2.  In  an  action  for  slander,  it  is  not  incumbent 
on  plaintiff  to  prove  the  falsity  of  the  slanderous 
charge;  the  law  raises  the  presumption  of  fal- 
sity and  malice,  and  the  truth  of  the  charge  is 
a  matter  of  defense. 

3.  The  fact  that  defendant  believed  a  current 
rumor  concerning  plaintiff,  of  the  same  tenor  as 
the  slander  which  he  spoke  concerning  him,  is 
properly  submitted  in  mitigation  of  damages. 

4.  The  fact  that  the  alleged  slander  was  spoken 
under  provocation  by  misconduct  of  the  plaintiff 
may  be  shown  in  mitigation  of  damages. 

Appeal  from  district  court,  Collin  county; 
J.  E.  Dlllard,  Judge. 

Action  for  slander  by  N.  B.  Ledgerwood 
against  Alexander  Elliott  From  a  judgment 
awarding  plaintiff  nominal  damages  only,  he 
appealed.  Reversed. 

This  suit  was  Instituted  by  appellant  for 
damages  against  appellee  on  account  of  al- 
leged slanderous -words  uttered  and  publish- 
ed. In  one  count  in  the  petition  the  alleged 
slanderous  words  were:  "Culwell  (meaning 
Bud  Culwell)  can  talk  to  you  (meaning  plain- 
tiff), for  Culwell  said  you  (meaning  plaintiff) 
stole  a  hundred  dollars  of  his  money."  The 
other  count  In  the  petition  alleged  these 
words:  "Bud  Culwell  can  talk  to  you  (mean- 
ing plaintiff),  for  he  (meaning  Bud  Culwell) 
said  you  (meaning  plaintiff)  got  (meaning 
stole)  a  hundred  dollars  of  his  money."  The 
import  of  these  last-quoted  words  are  alleged 
to  charge  that  Bud  Culwell  had  said  that 
plaintiff  was  guilty  of  the  crime  of  theft, 
and  that  appellee  Intended  to  Insinuate  that 
appellant  was  guilty  of  the  crime  of  theft  of 
$100r  The  defendant  answered  with  general 
denial,  special  plea  of  mitigating  circumstan- 
ces, and  justification,  upon  the  ground  that 
the  charge  of  theft  was  true  In  fact.  Upon 
the  trial  It  was  shown  without  contradiction 
that  the  alleged  slanderous  words  were  spok- 
en by  appellee  In  the  presence  of  a  number  of 
persons.  Some  of  the  testimony  showed  the 
words  to  be  as  first  recited,  while  other  testi- 
mony showed  them  to  be  as  last  recited. 
There  was  no  proof  of  special  damages,  and 
no  proof  tending  to  show  that  appellant  had 
been  guilty  of  theft.  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  one  cent, 
and  from  the  judgment  entered  upon  this 
verdict  the  plaintiff  has  appealed. 


G.  R.  Smith  and  A.  W.  Walker,  for  appel- 
lant De  Armond  &  Church  and  Garnett  & 
Merritt,  for  appellee. 

FLNLEY,  C.  J.  (after  stating  the  facts).  1. 
It  is  claimed  that  the  court  erred  in  charging 
the  Jury  that  the  words  must  have  been  ot- 
tered "with  the  Intent  to  Injure  the  reputa- 
tion of  the  person  spoken  of."  The  words  as 
alleged  are  actionable  per  se  (Newell,  Defam. 
[2d  Ed.]  pp.  97,  98;  Belo's  Case,  84  Tex.  453. 
19  S.  W.  616);  and  the  Intent  or  purpose 
with  which  they  were  uttered  does  not  de- 
termine the  question  of  the  right  to  recover 
(Newell,  Defam.  [2d  Ed.]  p.  301,  S  22).  The 
charge  was  error. 

2.  The  charge  is  complained  of  in  requiring 
the  plaintiff  to  prove  the  charge  involved  In 
the  alleged  -  slanderous  words  to  have  been 
false.  The  charge  required  the  plaintiff  to 
prove,  by^  a  preponderance  of  the  evidence, 
the  falsity  of  the  words,  and  malice  prompt- 
ing their  utterance.  The  reverse  is  the  rule. 
The  law  raises  the  presumption  of  falsity  and 
malice,  and  they  must  be  disproved  by  the 
evidence.  It  is  a  matter  of  defense,  and  the 
burden  was  upon  the  defendant  Id.  p.  89,  1 
4;  Id.  p.  770,  §  19;  Id.  p.  323,  §  22. 

3.  The  court  charged  that  if  it  was  current- 
ly reported  in  the  neighborhood,  and  gen- 
erally believed,  that  plaintiff  had  stolen  a 
hundred  dollars  from  Bud  Culwell,  and  that 
the  defendant  believed  said  current  rumor, 
then  the  Jury  might  take  those  facts  Into  con- 
sideration in  the  mitigation  of  damages.  The 
charge  was  proper,  if  the  evidence  justified  It 
Id.  pp.  882,  883,  §§  62,  63,  and  notes.  The 
objection  urged  is  that  the  evidence  did  not 
justify  the  submission  to  the  jury.  We  have 
carefully  examined  the  evidence  contained  In 
the  statement  of  facts,  and  have  reached  the 
conclusion  that  there  was  evidence  to  sup- 
port the  charge,  although  there  was  much  to 
the  contrary. 

4.  The  following  part  of  the  charge  is  as- 
signed as  error:  "The  jury  are  further  in- 
structed, if  they  believe  from  the  evidence 
before  them  that  defendant  uttered  the  words 
of  and  concerning  the  plaintiff,  in  the  pres- 
ence and  hearing  of  plaintiff  and  others, 
which  are  set  up  In  plaintiff's  petition,  and  if 
the  jury  further  find  and  believe  that  de- 
fendant Intended  by  the  use  of  such  words 
to  insinuate  and  charge  plaintiff  with  the 
theft  of  one  hundred  dollars  from  Bud  Cul- 
well, and  If  the  Jury  further  believe  from 
the  evidence  that  such  charge  is  false,  yet 
if  the  Jury  further  find  and  believe  from  the 
evidence  that  just  prior  to  the  time  the 
defendant  spoke  and  uttered  such  words  (if 
he  did)  that  plaintiff  had  wrongfully  find 
falsely  accused  defendant  of  tampering  with 
the  witnesses  In  a  criminal  case  then  on  trial 
before  Justice  Luck,  In  which  plaintiff  was 
defendant,  and  that  such  accusation  was 
made  In  said  court  in  the  presence  and  hear- 
ing of  defendant  and  others,  and  if  the  Jury 
believe  that  such  conduct  on  the  part  of 
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plaintiff  (If  be  was  guilty  of  such)  was  rea- 
sonably calculated  to  incense  a  man  of  or- 
dinary temper,  and  If  the  jury  further  believe 
that  the  defendant  became  and  was  Incensed 
against  plaintiff  on  account  of  such  charge, 
and  that  he  (defendant)  then  spoke  and  utter- 
ed the  words  set  up  in  plaintiff's  petition  of 
and  concerning  plaintiff,  and  that  be  (defend- 
ant) was  prompted  to  do  so  by  anger  or  sud- 
den resentment,  produced  by  the  conduct  of 
plaintiff,  and  was  not  actuated  by  malice  to- 
wards plaintiff,  then  plaintiff  would  be  enti- 
tled to  recover  nominal  damages  only,  and 
the  jury  should  so  find."  It  was  error  to  give 
this  charge,  for  two  reasons:  First,  provoca- 
tion by  misconduct  of  the  plaintiff  may  be 
considered  in  mitigation  of  damages,  but 
should  not  be  presented  as  a  defense  to  the 
claim  for  a  substantial  recovery  of  damages 
(Newell,  Defam.  [2d  Ed.]  p.  519,  $  120;  May- 
nard  v.  Beardsley,  7  Wend.  561);  second,  the 
evidence  did  not  Justify  the  submission  of 
the  issues  of  fact  whether  the  plaintiff  had 
charged  the  defendant  with  attempting  to 
tamper  with  witnesses.  The  errors  pointed 
out  in  the  charge  were  manifestly  calculated 
to  affect  the  verdict  of  the  Jury  as  to  the 
amount  of  damages  awarded,  and  on  account 
of  such  errors  the  judgment  must  be  reversed. 
Belo  v.  Fuller,  84  Tex.  453,  19  S.  W.  616. 
Judgment  reversed,  and  cause  remanded. 


SPARKS  v.  McHUGH  et  al. 
(Court  of  Civil  Appeals  of  Texas.    May  27, 
1899.) 

TROVER  AND  CONVERSION— PREMATURE  DIS- 
MISSAL—EXECUTION  SALES— OFFICER'S 
RETURN— COLLATERAL  ATTACK. 

1.  In  an  action  In  a  county  court  for  the  val- 
ue of  property  converted,  defendant,  by  answer, 
deraigned  title  through  sale  under  execution  from 
a  justice  court  Plaintiff,  by  supplemental  peti- 
tion, attacked  the  sale,  alleging  it  to  have  been 
made  on  a  defective  levy.  The  court  dismissed 
the  suit  on  demurrer,  holding  that  it  had  no  juris- 
diction to  set  aside  the  execution  sale.  Held, 
that  such  action  was  premature,  since  the  orig- 
inal petition  stated  a  good  cause  of  action,  and 
the  court  could  not  determine  whether  defend- 
ant's allegations  would  be  proved,  and,  if  not,  the 
supplemental  petition  would  be  superfluous. 

2.  In  a  subsequent  suit  between  the  same  par- 
ties, plaintiff  cannot  defeat  defendant's  title  to 
property  acquired  at  a  sale  under  execution  on 
a  judgment  in  the  prior  suit  by  claiming  that 
the  levy  was  defective,  since  that  would  be  a 
collateral  attack  on  the  officer's  return,  which 
could  only  be  set  aside  by  direct  proceeding  in 
the  prior  suit 

Appeal  from  Motley  county  court;  A.  R. 
Anderson,  Judge. 

Action  by  W.  T.  Sparks  against  Pat  Mc- 
Hugh  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed. 

Snodgrass  &  Britt,  for  appellant.  W.  M. 
8mith  and  L.  S.  Kinder,  for  appellees. 

STEPHENS,  J.  Again  this  case  comes  be- 
fore us  on  appeal,  and  again  must  the  judg- 


ment be  reversed.  For  the  former  appeal, 
see  43  S.  W.  1045. 

Upon  the  last  trial  the  county  judge  sus- 
tained a  general  demurrer  to  the  plaintiff's 
second  amended  petition,  and  dismissed  the 
suit,  because  he  was  of  opinion  that  the 
court  over  which  he  presided  had  no  jurisdic- 
tion to  set  aside  execution  sales  out  of  a  jus- 
tice court  The  amended  petition  to  which 
the  demurrer  was  thus  sustained  stated  in 
unmistakable  terms  a  good  cause  of  action, 
In  that,  as  in  the  original  and  first  amended 
petitions,  for  which  it  became  the  substitute, 
It  alleged  that  plaintiff,  Sparks,  was  on  and 
before  the  2d  day  of  April,  1897,  the  legal 
and  equitable  owner  of  "about  500  head  of 
stock  cattle  branded  thus,  SWTS  on  left 
side,  and  X  on  right  side,"  ranging  In 
Floyd,  Motley,  and  Dickens  counties,  and  that 
at  the  date  named  the  defendants  "wrong- 
fully and  unlawfully  took  possession  of  31 
head  of  said  500  head  of  cattle  branded 
as  aforesaid,  and  barred  out  said  brands," 
and  put  fresh  brands  upon  them  (describing 
the  same),  and  alleging  the  value  of  the  cat- 
tle so  converted  at  the  sum  of  $658.78,  and 
further  alleging  that  the  defendants  had  re- 
plevied the  cattle  under  the  sequestration 
process.  Other  facts  showing  special  dam- 
age were  alleged,  which  need  not  be  noticed. 
In  answering  this  petition,  the  defendants  de- 
raigned title  through  execution  sales  made  by 
virtue  of  range  levies  in  which  the  cattle 
were  described  as  "running  at  large  on  the 
range  in  Motley  county,  Texas."  Twenty- 
five  of  the  cattle  were  thus  levied  on  and 
sold  to  Pat  McHugh,  one  of  the  defendants 
below,  under  an  execution  issued  out  of  the 
justice  court  upon  a  judgment  In  his  favor 
against  appellant,  Sparks.  The  remaining  six 
were  sold  to  the  other  defendant  Mackay, 
under  an  execution  issued  out  of  this  court 
for  costs  in  a  suit  between  the  same  parties. 
38  S.  W.  537.  The  replication  of  Sparks  to 
these  answers,  as  set  forth  in  his  supplemen- 
tal petition,  was  to  the  effect  that  the  officer 
failed  to  comply  with  the  law,  in  several  par- 
ticulars, In  making  the  range  levies,  and  par- 
ticularly that  the  range  levies,  and  conse- 
quently the  sales  by  virtue  thereof,  were  v.oid 
because  the  range  of  the  cattle  was  not  con- 
fined to  Motley  county,  but  also  extended  Into 
Floyd  and  Dickens  counties.  On  this  account 
the  court  seems  to  have  treated  the  entire 
suit  as  a  collateral  attack  upon  the  proceed- 
ings In  the  suit  previously  disposed  of  in  the 
Justice  court  and  therefore  refused  to  enter- 
tain Jurisdiction  of  the  case. 

It  seems  to  be  well  settled  that  it  Is  inad- 
missible, In  a  subsequent  suit  between  the 
same  parties,  to  attack  the  return  of  the  offi- 
cer upon  process  executed  in  the  prior  suit; 
the  remedy  of  the  party  aggrieved  by  an  in- 
correct or  false  return  being  confined  to  a 
direct  proceeding  in  the  original  suit  to  have 
it  amended,  or  to  a  separate  action  against 
the  officer  for  a  false  return.  Schneider  v. 
Ferguson,  77  Tex.  572, 14  S.  W.  154;  Coal  Co. 
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v.  Lawson  (Tex.  Civ.  App.)  81  S.  W.  843,  and 
cases  there  cited.  This  principle  might,  and, 
as  we  shall  see,  probably  would,  have  defeat- 
ed any  recovery  In  this  case,  had  it  gone  to 
trial  on  the  facts,  bnt  the  action  of  the  court 
was  premature  and  erroneous  in  deciding  the 
case  on  demurrer.  Because  the  supplemental 
petition  was  insufficient  as  a  replication  to 
the  answers  of  the  defendants  did  not  de- 
prive the  plaintiff  of  a  hearing  upon  his 
amended  petition,  which,  as  before  seen,  stat- 
ed a  good  cause  of  action.  We  have  no 
means  of  determining  that  the  facts  stated  In 
the  answers  would  have  been  proven  on  the 
trial,  and,  if  not  proven,  the  supplemental  pe- 
tition would  have  been  superfluous,  and  the 
plaintiff  entitled  to  recover  upon  proof  of  the 
facts  alleged  in  his  amended  petition. 

In  view  of  another  trial,  we  deem  It  proper 
to  say  that,  in  our  opinion,  the  contention  of 
appellant  that  the  range  of  his  cattle  when 
levied  on  was  in  the  three  counties  named, 
and  not  merely  In  Motley  county,  Is  not  avail- 
able In  this  suit  to  defeat  titles  acquired  at 
execution  sales  under  such  levies,  because  we 
construe  It  to  be  a  collateral  attack  upon  the 
officer's  returns  In  the  original  suit  to  which 
appellant  was  a  party.  Those  returns  show- 
ed, as  was  held  on  the  former  appeal,  that 
the  levies  were  presumptively  sufficient.  If, 
for  defects  not  appearing  on  the  face  of  the 
returns,  the  levies  were  bad,  they  should 
have  been  set  aside  by  a  direct  proceeding  In 
the  original  suit.  If  the  facts  be  as  alleged 
by  appellant  in  his  supplemental  petition,  the 
returns  were  not  in  strict  conformity  to  the 
facts,  and,  If  not  literally  false,  were  at  least 
defective.  In  Gunter  v.  Cobb,  82  Tex.  598, 
17  S.  W.  848,  the  levies  were  not  attacked 
collaterally.  Cobb,  as  appears  from  the  orig- 
inal record  on  flic  in  the  trial  court,  though 
not  from  the  case  as  reported,  was  the  pur- 
chaser at  execution  sales  under  Judgments  in 
favor  of  other  parties  against  the  Stone  Pas- 
ture &  Cattle  Company  and*  others,— not  In- 
cluding, however,  the  appellants  in  that  case, 
who  attacked  the  range  levies  relied  on  by 
Cobb  as  the  foundation  of  his  title.  Judg- 
ment reversed,  and  the  cause  remanded  for  a 
new  trial. 


ANDERSON  v.  SESSIONS. 

(Court  of  Civil  Appeals  of  Texas.    May  20, 
1899.) 

HOMESTEAD— CITY  LOTS— CHANQB  OP  USE — 
EFFECT — ABANDONMENT. 

1.  .Under  Const.  1876,  art.  16,  8  51,  providing 
that  the  homestead  in  a  city  shall  consist  of  a 
lot  or  lots,  not  exceeding  $5,000  in  value,  provid- 
ed the  same  are  used  for  purposes  of  a  home,  a 
lot  used  by  the  owner  for  raising  garden  vegeta- 
bles and  fruits,  for  the  exclusive  use  of  his- fam- 
ily, is  part  of  the  homestead,  though  located  in 
a  different  part  of  the  city  from  the  owner's  res- 
idence lot. 

2.  The  fact  that  one  purchases  a  city  lot  with 
the  intention  of  building  his  residence  thereon 
when  able  to  do  so,  bnt  thereafter  uses  it  to  raise 
vegetables  for  the  use  of  his  family,  does  not 


constitute  an  abandonment,  or  deprive  the  lot 
of  its  homestead  character. 
Stephens,  J.,  dissenting. 

Appeal  from  district  court,  Montague  comi- 
ty; D.  E.  Barrett,  Judge. 

Action  by  S.  A.  Sessions  against  A.  3.  An- 
derson and  another.  From  a  Judgment  for 
plaintiff,  defendant  Anderson  appeals.  Af- 
firmed. 

F.  M.  Brantly,  for  appellant  Jas.  A.  Gra- 
ham and  Thos.  F.  Turner,  for  appellee. 

HUNTER,  J.  This  was  a  suit  Instituted  in 
the  district  court  of  Montague  county,  on  the 
28th  day  of  June,  1898,  by  appellee  against 
W.  R.  Pierson,  constable  of  precinct  No.  4, 
Montague  county,  and  A.  J.  Anderson,  appel- 
lant, to  enjoin  the  sale  by  said  constable  of  a 
tract  of  land  situated  in  the  town  of  Bowie, 
in  said  Montague  county,  under  an  execution 
Issued  out  of  the  Justice  court  of  precinct  No. 
1,  Tarrant  county,  from  a  Judgment  render- 
ed therein  In  favor  of  A.  J.  Anderson  against 
S.  A.  Sessions.  The  ground  on  which  the 
sale  was  sought  to  be  enjoined  was  that  the 
property,  consisting  of  about  two  acres,  con- 
stituted part  of  the  residence  homestead  of 
appellee  and  his  family,  and  as  such  was  ex- 
empt from  such  sale;  that,  while  it  was  de- 
tached from  the  dwelling  of  appellee,  yet,  by 
reason  of  its  cultivation,  use,  etc.,  it  consti- 
tuted part  of  the  residence  homestead  of  ap- 
pellee. Appellant,  Anderson,  and  the  con- 
stable answered  by  general  demurrer  and 
special  exception,  admitting  the  existence  of 
the  Judgment  in  the  Justice  court  mentioned 
as  well  as  the  Issuance  and  levy  of  the  execu- 
tion mentioned  therefrom  on  the  property  in 
question,  but  denying  that  the  property  levied 
upon  was  exempt,  or  constituted  any  part  of 
the  homestead  of  appellee  or  his  family. 
They  further  averred  that  appellee  acquired 
the  property  in  question  simply  for  purposes 
of  speculation,  and  so  held  the  same  at  the 
time  of  the  levy  in  question,  and  not  for  the 
purpose  of  a  homestead  at  all,  and  that  the 
claim  of  appellee  that  the  same  constituted 
any  part  of  his  homestead  was  a  mere  pre- 
tense, a  fraud,  and  a  sham,  sought  to  be  as- 
serted with  the  fraudulent  intent  of  prevent- 
ing the  just  seizure  and  subjecting  of  the 
property  towards  the  satisfaction  of  his  just 
debts.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  judgment  was  rendered  per- 
petuating the  injunction,  the  court  below  find- 
ing that  the  lot  In  question  was  part  of  the 
residence  homestead  of  appellee,  and  from 
this  Judgment  this  appeal  is  taken. 

The  following  are  the  facts  as  found  by  the 
district  Judge,  and  which  we  adopt:  "As  to 
matters  of  fact,  I  find  that  the  defendant  An 
derson,  in  the  Justice  court  of  Tarrant  coun- 
ty, recovered  judgment  against  the  plaintiff, 
and  that  the  execution  sought  to  be  enjoined 
was  issued  upon  said  judgment,  and  levied 
upon  the  premises  in  controversy  as  the  prop- 
erty of  plaintiff,  as  alleged  in  the  plaintiff's 
petition.    I  also  find  that  plaintiff  is,  and  was 
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at  the  time  of  such  levy,  a  married  man,  and 
the  bead  of  a  family  consisting  of  himself, 
his  wife,  and  three  children.  That  with  his 
family  he  has  continuously  resided  in  Bowie, 
Montague  county,  Tex.,  on  lot  8,  block  48, 
of  Stalllng's  addition  to  Bowie,  which  is 
TOxl-10  feet,  owned  by  him  for  many  years 
last  past.  The  premises  in  controversy  are 
also  situated  within  the  corporate  limits  of 
said  city  of  Bowie,  from  800  to  1,000  yards 
from  the  lot  on  which  plaintiff  resides.  He 
purchased  the  premises  in  controversy  in  Jan- 
uary, 1895,  Intending,  when  he  got  able  to 
do  so,  to  build  upon  it,  and  move  onto  it  with 
his  family,  and  very  soon  after  his  purchase 
Inclosed  the  same  with  a  fence,  and  planted 
a  portion  thereof  In  fruit  trees  and  grape  and 
blackberry  vines,  and  the  next  season  plant- 
ed the  greater  portion  of  the  remainder  in 
such  trees  and  vines.  That  during  the  year 
1895,  and  for  each  year  since,  including  the 
present  year,  he  has  cultivated  said  premises 
in  garden  vegetables,  exclusively  for  the  use 
of  himself  and  his  family,  carrying  the  vege- 
tables and  fruits  raised  thereon  to  the  place 
of  his  residence,  to  be  eaten  by  bis  family. 
He  has  never  sold  any  of  the  products  raised 
on  such  premises,  and  no  part  of  said  prem- 
ises has  been  used,  since  plaintiff  purchased 
the  same,  for  raising  products  for  market, 
but  solely  for  the  table  use  of  plaintiff  and 
family,  and  no  part  of  said  premises  has  been 
rented  out  to  any  person.  That,  since  ac- 
quiring said  premises,  plaintiff  has  not  used 
any  other  piece  of  ground  as  a  garden,  and 
on  said  lot  8,  where  he  resides,  he  has  no 
garden  and  no  room  for  any.  The  premises 
in  controversy  consist  of  about  two  acres  of 
ground,  worth  about  $150,  and  these  prem- 
ises, together  with  said  lot  8,  on  which  plain- 
tiff resides,  are  worth,  and  have  always  been 
worth,  less  than  $5,000."  To  this  we  add  an- 
other point  from  the  statement  of  facts: 
That  the  appellee's  business  or  occupation 
was  that  of  a  drummer  or  traveling  salesman, 
and  had  been  for  eight  years  previous  to  the 
levy,  and  the  lot  in  question  was  not  claimed 
as  his  business  homestead,  but  as  part  of  bis 
residence  homestead,  and  that  the  two  lots 
were  situated  In  different  parts  of  the  city 
altogether,  the  one  in  controversy  having 
been  acquired  several  years  after  the  estab- 
lishment of  his  home  on  the  other.  Upon  the 
facts  found  by  him,  the  learned  district  judge 
filed  the  following  conclusion  of  law:  "From 
the  foregoing  findings  of  fact  I  conclude,  as 
a  matter  of  law,  that  the  premises  in  con- 
troversy at  the  time  of  the  levy  of  said  execu- 
tion thereon  constituted  a  part  of  the  home- 
stead of  plaintiff  and  his  family,  being  used 
for  the  purposes  of  a  home,  and  hence  that 
the  same  was  exempt  from  such  levy." 

The  contention  of  appellant  Is  (1)  that  the 
lot  was  not  being  used  for  the  purposes  of  a 
home,  and  that  the  products  thereof,  though 
used  only  by  the  family  for  their  maintenance 
and  pleasure,  were  not  necessary  to  the  nse 
of  the  mansion  or  home,  as  a  home,  nor  did 


they  or  the  lot  contribute  to  the  proper  use 
or  enjoyment  of  such  mansion  or  home, 
though  they  may  have  contributed  to  the 
support  of  the  family;  and  (2)  that  the  lot 
was  not  connected  with,  or  appurtenant  to, 
the  residence  lot,  but  was  about  half  a  mile 
distant  therefrom,  and  that  its  use  was  in  no 
way  essential  to  the  proper  occupancy,  use, 
or  enjoyment  of  the  home  by  appellee  or  his 
family. 

We  cannot  agree  with  appellant  In  his  con- 
tentions. Our  constitution  provides:  "The 
homestead  In  a  city,  town  or  village,  shall 
consist  of  lot  or  lots,  not  to  exceed  In  value 
five  thousand  dollars  at  the  time  of  their 
designation  as  the  homestead,  without  refer- 
ence to  the  value  of  any  Improvements  there- 
on: provided,  that  the  same  shall  be  used 
for  the  purposes  of  a  home,  or  as  a  place  to 
exercise  the  calling  or  business  of  the  head 
of  a  family."  Const.  1876,  art  16,  (  51.  This 
provision  does  not  require  that  the  lots  shall 
be  connected  with  each  other,  or  even  that 
they  shall  be  near  to  each  other,  but  only 
that  they  must  be  within  the  city,  town,  or 
village  limits.  Nor  does  it  require  that  they 
should  be  necessary  or  essential  to  the  oc- 
cupancy, use,  or  enjoyment  of  the  mansion 
house,  but  only  that  they  be  used  for  the 
purposes  of  a  home. 

The  case  of  Iken  v.  Olenlck,  42  Tex.  196,  is 
relied  on  by  appellant  to  show  that  the  lot 
must  be  contiguous  to  the  residence  lot  But 
that  decision  was  rendered  in  1875,  under  the 
constitution  of  1869,  which  contained  no  such 
provision  relating  to  the  use  of  the  lots  for 
the  purposes  of  a  home  as  are  contained  in 
our  present  constitution  of  1876.  The  consti- 
tution under  which  that  decision  was  render- 
ed provided  for  the  exemption  from  forced 
sale  as  the  homestead  of  "any  city,  town  or 
village  lot  or  lots  not  to  exceed  $5,000  In 
value";  but  that  decision  was  made  to  turn 
on  Worcester's  definition  of  the  word  "home- 
stead,"—"the  place  of  the  house;  a  mansion 
house,  with  the  adjoining  land;"  and,  follow* 
Ing  this  definition,  our  supreme  court,  as  then 
constituted,  overruled  a  line  of  decisions  run- 
ning back  for  nearly  20  years,  which  were 
more  liberal  to  the  family,  as  they  allowed 
as  part  of  the  homestead  the  lot  upon  which 
the  husband  carried  on  his  business  to  sup- 
port his  family,  as  well  as  all  others  occupied 
by  the  family,  not  exceeding  $2,000  in  value, 
although  disconnected  and  remote  from  the 
residence  lot.  Pryor  v.  Stone,  19  Tex.  878. 
In  the  case  last  cited,  Chief  Justice  Hemphill, 
construing  our  constitution  of  1845  (article 
7,  {  22),  which  exempted  "any  town  or  jelty 
lot  or  lots,  in  value  not  to  exceed  $2,000," 
said:  "It  allows  any  number  of  lots,  not  to 
exceed  $2,000,  and  It  cannot  be  material  how 
many  or  how  far  or  how  near  or  remote  from 
each  other  may  be  the  lots  occupied  for  the 
convenience  of  the  family  and  for  the  prose- 
cution of  the  business  or  employment  of  its 
head  or  members."  Thus  the  people  of  Texas 
understood  their  homestead  laws  for  two 
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decades,  and  seem  to  have  been  contented 
and  happy,  when  the  decision  In  Iken  v.  Olen- 
ick  suddenly  made  Its  appearance  In  their 
Reports,  and  In  less  than  12  months  from  the 
rendition  thereof  a  convention  of  delegates 
from  the  people  had  met  In  Austin,  and  had 
framed  the  present  constitution,  in  which,  in 
our  opinion,  they  In  unmistakable  terms 
framed  a  homestead  law  exactly  In  accord 
with  Chief  Justice  Hemphill's  decision;  over- 
ruling, as  it  were,  the  decision  in  Iken  v. 
Olenlck,  and  confirming  that  in  Pryor  v. 
Stone.  So  that  now,  whatever  may  have 
been  Mr.  Worcester's  definition  of  the  word 
"homestead,"  the  people  of  Texas  have  made 
a  definition  of  their  own,  and  have  declared 
that  the  homestead  in  a  city,  town,  or  village 
shall  consist  of  lot  or  lots,  In  whatever  por- 
tion of  the  town  situated,  whether  near  to 
each  other  or  remote,  not  to  exceed  in  value 
$5,000,  provided  they  be  used  either  for  the 
purposes  of  a  home  or  as  a  place  to  exercise 
the  calling  or  business  of  the  head  of  a  fam- 
ily. 

Following  the  adoption  of  that  constitution, 
came,  in  1881,  the  decision  in  Arto  v.  May- 
dole,  54  Tex.  247,  where  our  supreme  court, 
in  construing  the  clause  defining  a  suburban 
homestead,  said:  "The  question  is  not 
whether  any  portion  of  this  adjoining  block 
may  have  been  a  necessity  or  a  mere  con- 
venience to  the  enjoyment  of  the  homestead, 
but  whether  In  fact  it  was  a  part  of  the 
homestead.  If  it  was,  the  fact  that  it  may 
have  been  used  as  an  approach  to  the  man- 
sion, or  for  the  purpose  of  ornamentation  or 
pleasure  grounds  only,  would  not  defeat  It  of 
the  homestead  protection." 

In  1882  the  case  of  Brooks  v.  Chatham,  57 
Tex.  33,  was  decided,  where  the  clause  of  the 
constitution  (article  16,  S  51)  defining  the  ru- 
•  ral  homestead  was  construed.  That  clause 
provides  that  the  country  homestead  "shall 
consist  of  not  more  than  200  acres  of  land, 
which  may  be  in  one  or  more  parcels,  with 
the  Improvements  thereon";  and  the  court 
held  that  the  clause  immediately  following 
the  definition  of  an  urban  homestead,  to  wit, 
"provided  the  same  shall  be  used  for  the  pur- 
poses of  a  home,"  applied  to  the  parcels  of 
land  claimed  as  a  rural  homestead,  the  same 
as  It  did  to  the  lot  or  lots  claimed  as  a  city 
homestead;  and  it  was  further  said  by  the 
distinguished  jurist  who  wrote  that  opinion 
that  the  parcel  claimed  might  be  situated 
eight  or  ten  miles  from  the  home  place.  If  its 
use  was  such  as  to  designate  it  as  part  of 
the  home. 

In  1883  the  same  court  held,  in  Medlenka 
v.  Downing,  59  Tex.  40,  that  the  use  of  a 
town  or  city  lot  for  a  garden  "fixed  upon  it 
the  homestead  character";  and  this,  too,  in 
a  case  where  the  lot  was  separated  by  a 
fence,  and  the  homestead  had  been  designat- 
ed In  writing,  for  the  purpose  of  securing  a 
loan,  excluding  the  garden,  upon  which,  with 
other  property,  the  mortgage  was  given. 

In  1884  the  same  court,  In  the  case  of  Ja- 


cobs v.  Hawkins,  63  Tex.  4,  said:  "It  there 
be  an  actual  use  of  property  as  for  a  home- 
stead purpose,  although  it  be  detached  from, 
the  lot  on  which  the  residence  or  mansion 
house  stands,  then  it  is  not  necessary  that 
some  open  assertion  or  claim  to  it  as  part  of 
the  homestead  be  made,  otherwise  than  as 
such  claim  is  evidenced  by  the  use." 

Following  this  decision,  In  the  year  1885 
the  case  of  Axer  v.  Basse  tt,  Id.  548,  was  de- 
cided, where  the  two-acre  lot  claimed  as  part 
of  the  urban  homestead  was  100  yards  from 
the  residence  lot,  but  was  used  for  a  rye  and 
barley  patch,  and  to  pasture  cows  and  horses 
on,  and  It  was  held  to  be  part  of  the  home- 
stead, because  used  for  the  purposes  of  the 
home. 

We  think  that  the  use  of  a  lot  for  the  pur- 
pose of  raising  garden  vegetables,  berries, 
and  fruits  for  the  family  table  is  one  of  the 
uses  to  which  home  lots  are  usually  devoted. 
It  is  a  "garden,"  as  the  term  is  understood 
among  Texans,  and  a  garden  in  a  Texas  town 
or  village  is  considered  as  much  a  part  of  the 
home  as  the  front  yard  or  the  back  yard  or 
the  stables  and  horse  lot,  and  the  writers  of 
our  constitution  must  have  so  understood  it 
and  Intended  it  Waggener  v.  Haskell  (Tex. 
Sup.)  35  S.  W.  1.  If  the  lot  adjoined  the  resi- 
dence lot,  used  as  it  Is,  though  divided  from 
It  by  a  high  wall  or  fence,  would  any  one 
contend  that  it  was  not  a  part  of  the  home- 
stead? Certainly  not  And  why  would  it  be? 
Simply  because  it  was  used  for  the  purposes 
of  a  home,  and  not  because  it  was  contigu- 
ous. Then,  if  a  garden  is  a  home  use,— one 
that  would  protect  it  if  adjoining  the  resi- 
dence lot,  as  held  In  the  Medlenka  Case,— we 
can  see  no  reason  why  the  same  use  will  not 
protect  it  though  situated  across  the  street 
as  in  the  Jacobs-Hawkins  Case,  or  across 
ten  streets,  or  anywhere  else  in  the  town, 
city,  or  village.  It  might  not  be  as  convenient 
a  homestead,  thus  scattered  from  suburb  to 
suburb,  but  probably  the  best  the  poor  drum- 
mer would  be  able  to  own.  He  might  not  be 
able  to  own  the  lot  adjoining  his  residence 
to  use  for  a  garden,  because  of  its  great  value 
for  building  purposes,  but  could  buy  one  In 
the  suburbs  of  the  town,  larger  and  perhaps 
better  adapted  for  a  garden,  and  thus  add  a 
few  comforts  to  his  home.  If  playgrounds, 
and  shady  parks  with  graveled  walks,  used 
only  for  pleasure  or  ornamentation,  are  pro- 
tected, because  used  for  the  purposes  of  a 
home,  we  think  that  a  little  garden  spot  al- 
though in  a  distant  suburb  of  the  town, 
would  not  be  an  improper  or  an  unreasonable 
addition  to  the  homestead,  where  it  is  used 
for  the  purpose  of  supplying  the  home  table 
with  the  necessaries  and  comforts  of  life;  for 
the  children  of  the  poor  must  eat  though 
they  may  not  have  much  time  to  play. 

It  is  contended  also  that  because,  when  he 
bought  the  lot  he  Intended  to  build  a  resi- 
dence on  it  when  he  got  able,  and  has  since 
only  used  it  as  a  garden,  this  would  render  it 
liable  to  execution.    But  we  are  also  coo- 
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strained  to  differ  from  this  view.  Both  are 
homestead  purposes,  and  shifting  the  uses  of 
the  lot  from  one  homestead  purpose  to  an- 
other does  not  constitute  an  abandonment, 
nor  deprive  the  lot  of  its  homestead  character. 
See  Axer  v.  Bassett,  supra.  Finding  no  er- 
ror in  the  Judgment,  it  Is  affirmed. 

STEPHENS,  J.  (dissenting).  It  Is  not  pre- 
tended that  the  lot  in  controversy,  consisting  of 
about  two  acres  and  used  as  a  garden  for  ap- 
pellee's family,  was  exempt  as  a  place  to  exer- 
cise his  calling  or  business,  which  was  "that  of 
a  traveling  man,"  but  the  exemption  is  claim- 
ed upon  the  sole  ground  that  the  same  was 
"used  for  purposes  of  a  home."  The  case 
made  by  the  undisputed  evidence  is  this: 
About  eight  years  before  the  trial  appellee 
acquired  a  homestead  in  the  southeastern 
part  of  the  town  of  Bowie,  upon  a  lot  70 
by  140  feet,  where  he  has  ever  since  resided 
with  his  family,  the  improvements  on  this 
lot  consisting  of  a  dwelling  house,  barn,  cow 
lot,  etc.  About  five  years  later  he  purchased 
the  two-acre  lot  In  controversy,  in  the  north- 
ern part  of  the  town,  and  distant  a  half  mile 
or  more  from  bis  residence,  with  the  inten- 
tion of  building  and  moving  on  it  "when  he 
got  able  to  do  so,"  or  when  he  could  sell  the 
place  where  he  lived,  in  the  southeast  part 
of  the  town  With  this  in  view,  he  had  It 
fenced,  and  planted  in  fruit  trees,  grape  vines, 
and  blackberries.  He  also  caused  it  to  be  cul- 
tivated in  vegetables  of  various  kinds  each 
year  thereafter,  which  were  used  by  hiB  fam- 
ily "in  home  consumption."  Both  lots  are 
situated  within  the  corporate  limits  of  Bowie, 
a  town  of  3,500  or  4,000  people,  but  in  differ- 
ent parts  of  the  town  altogether.  "The  ter- 
ritory intervening  Is  cut  up  into  streets  and 
lots  and  blocks,  and  is  pretty  well  built  up 
with  residences  and  settled  up."  The  consti- 
tution of  this  state  exempts  the  homestead  of 
the  family  from  execution,  and  provides  (ar- 
ticle 16,  {  51)  that  an  urban  homestead  "shall 
consist  of  lot  or  lots,  not  to  exceed  In  value 
$5,000  at  the  time  of  their  designation  as  a 
homestead,  without  reference  to  the  value  of 
any  improvements  thereon:  provided,  that  the 
same  shall  be  used  for  the  purposes  of  a 
home,  or  as  a  place  to  exercise  the  calling  or 
business  of  the  head  of  a  family."  In  Wag- 
gener  v.  Haskell  (Tex!  Sup.)  35  S.  W.  1,  It 
was  held  that  this  constitutional  definition  of 
the  homestead  was  intended  to  settle  the  pre- 
vious conflict  of  judicial  construction  upon 
that  question,  it  having  first  been  decided,  as 
expressed  In  the  opinion  of  Chief  Justice 
Hemphill  in  Pryor  v.  Stone,  19  Tex.  371,  that 
the  homestead  might  include,  besides  the 
place  of  residence,  "a  place  where  the  head 
or  members  may  pursue  such  business  or  avo- 
cation as  may  be  necessary  for  the  support 
and  comfort  of  the  family,"  though  remote 
from  the  place  of  residence;  but  in  the  opin- 
ion of  Justice  Moore  In  Iken  v.  Olenlck,  42 
Tex.  195,  the  exemption  beyond  the  "mansion 
house"  was  restricted  to  "the  land  which. 


from  its  use  as  well  as  Its  contiguity,  it  is  to 
be  supposed  was  intended  to  be  exempted 
from  the  demands  of  creditors,  as  part  and 
parcel  of  the  land  connected  with,  and  nec- 
essary for  the  use  and  enjoyment  of,  the 
mansion  house,"  thus  excluding  the  place  of 
business,  if  not  otherwise  a  part  of  the  home- 
stead. In  this  connection  it  may  not  be  amiss 
to  quote  from  Thomp.  Homest  &  Exemp.  p. 
105,  S  120,  the  following  characteristic  com- 
ment: "We  shall  also  see  that  the  doctrine 
of  the  early  Texas  cases—that  a  man  can 
have  a  homestead  scattered  all  over  a  town, 
regardless  of  intervening  streets,  alleys,  lots, 
or  blocks— has  been  exploded  In  that  state, 
denied  In  Kansas,  and  cannot  be  regarded  as 
sound  law  anywhere."  Says  Justice  Den- 
man,  In  Waggener  v.  Haskell,  supra,  referring 
to  the  above  quotation  from  the  constitution: 
"It  will  be  observed  that  the  first  proviso  in- 
cludes (1)  land  used  for  the  purposes  of  a 
home,  as  indicated  in  the  opinion  of  Justice 
Moore;  and  (2)  land  used  as  a  place  to  exer- 
cise the  calling  or  business  of  the  head  of  a 
family,  as  contended  by  Chief  Justice  Hemp- 
hill." The  plain  meaning  of  the  constitution- 
al definition,  then,  is  that  the  lot  or  lots  claim- 
ed to  be  exempt  must,  first  of  all,  be  designat- 
ed as  the  homestead,  either  residence  or  busi- 
ness, or  both,  and  if,  as  In  this  case,  only  a 
residence  homestead  is  claimed,  the  definition 
given  by  Judge  Moore,  and  not  that  of  Chief 
Justice  Hemphill,  should  apply.  It  therefore 
seems  to  me  that  the  lot  in  question,  besides 
being  acquired  and  designated  for  a  different 
purpose,  was  not  so  situated  and  used  In  con- 
nection with  the  "mansion  house"  as  to  make 
It  "appendant  to  and  part  thereof;  it  being 
entirely  too  remote  from  the  residence  for  "It 
to  be  supposed"  that  it  "was  Intended  to  be 
exempted  from  the  demands  of  creditors,'  as 
part  and  parcel  of  the  land  connected  with, 
and  necessary  for  the  use  and  enjoyment  of, 
the  mansion  house."  It  cannot  fairly  be  said 
in.  such  case  to  have  been  used  for  the  pur- 
poses of  a  home,  however  beneficial  its  use 
may  have  been  to  the  family,  and  whatever 
might  be  the  effect  of  such  use  were  the  lot 
in  the  vicinity  of  the  "mansion  house,"  so  as 
to  be  appurtenant  thereto.  In  my  opinion, 
the  separated  lots  in  a  town  or  city  exempted 
by  the  constitution  as  the  place  and  for  the 
purposes  of  the  home  should  be  situated  at 
least  approximately  together,,  and  not,  as  in 
this  Instance,  a  half  mile  apart,  and  on  oppo- 
site sides  of  the  town,  in  totally  different 
neighborhoods.  It  was  this  anomalous  idea 
of  a  home  "scattered  far  and  wide"  which 
our  supreme  court  repudiated  in  Iken  v.  Ole- 
nlck, supra,  the  governing  principle  being  thus 
further  stated  in  that  case:  "The  visible  oc- 
cupation of  the  homestead  or  mansion  house, 
or  lands  adjoining  or  in  actual  use,  as  ap- 
pendant to  and  part  thereof,  is  notice  to  cred- 
itors and  purchasers  dealing  with  the  hus- 
band." The  correctness  of  that  decision  has 
never  since  been  questioned,  as  it  is  undoubt- 
edly sound  and  in  line  with  the  authorities 
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everywhere,  but  the  latest  expression  of  our 
supreme  court  <s  to  the  effect  that  It  has  re- 
ceived constitutional  sanction,  though  the 
constitution  went  further,  and  exempted,  In 
addition,  as  \he  place  of  business,  what  was 
held  not  to  be  exempt  in  Iken  v.  Olenick  as  a 
part  of  the  home  premises.  Waggener  v. 
Haskell,  supra;  Thomp.  Homest.  &  Exemp. 
p.  109,  §  127.  What  was  said  by  Judge  Stay- 
ton  In  Brooks  v.  Chatham,  57  Tex.  31,  was 
with  reference  to  a  rural  homestead;  and  It 
will  be  observed  that  the  proviso  above,  quot- 
ed from  section  51,  art.  16,  Const.,  applies  as 
well  to  the  parcels  of  land  In  the'  country  as 
to  the  lots  of  land  in  a  town  or  city;  that  is, 
one  or  more  parcels  of  the  land  constituting 
the  homestead  in  the  country,  if  not  used  for 
the  purposes  of  a  home,  may  still  be  exempt 
as  the  place  to  exercise  the  calling  of  the 
head  of  the  family,  that  of  farming  and  the 
like.  Hence  it  is  immaterial  that  such  parcel 
or  parcels  may  be  remote  from  that  upon 
which  is  situated  the  dwelling  bouse  and 
home  of  the  family.  The  homesteader  still 
gets  the  substantial  benefit,  it  Is  true,  of  the 
doctrine  of  the  early  Texas  cases,  which  was 
repudiated  In* Iken  v.  Olenick;  but  it  Is  un- 
der the  constitutional  provision  exempting  the 
place  to  exercise  the  calling  or  business  of  the 
head  of  the  family,  and  not  that  exempting 
what  is  designated  and  used  merely  for  the 
purposes  of  a  home.  As  the  business  of  the 
"traveling  man"  or  "drummer"  is  of  such  na- 
ture as  not  to  admit  of  a  place  for  its  exer- 
cise, he  is  without  the  pale  of  the  provision 
exempting  a  place  of  business.  His  home- 
stead exemption  is  not  broader,  therefore, 
than  thSt  covered  by  the  definition  in  Iken 
v.  Olenick;  for  he  can  only  have  what,  for 
the  sake  of  convenience,  is  termed  the  resi- 
dence homestead.  Nor  does  the  law  allow 
him  two  such  homesteads,  though  in  reality 
that  seems  to  be  what  is  claimed  in  this  case; 
for  the  effect  of  the  findings  of  fact,  in  my 
opinion,  Is  that  the  lot  in  question,  situated 
in  the  northern  part  of  Bowie,  was  acquired 
and  Improved,  not  as  a  part  of  the  existing 
homestead  in  the  southeast  part  of  the  town, 
but  to  become  a  new  and  different  home- 
stead, at  an  Indefinite  time  in  future,  it  be- 
ing used  in  the  meantime  for  just  such  pur- 
poses as  a  farm,  orchard,  or  garden  in  the 
country  would  be  nsed;  that  is,  it  was  never 
designated  by  concurrent  intention  and  use 
as  a  part  of  the  already  established  home- 
stead, but  the  use  made  of  it  in  connection 
therewith  was  temporary  merely.  Upon  both 
of  these  grounds  I  am  constrained  to  dissent 
from  the  conclusion  of  the  majority,  and  that, 
too,  notwithstanding  the  pathetic  appeal  made 
in  their  opinion  In  behalf  of  the  "poor  drum- 
mer." "The  children  of  the  poor  must  eat," 
say  they;  to  which,  without  dissenting  from 
a  proposition  so  humane  and  benevolent,  I 
answer,  let  them  be  fed  by  him  who  Is  re- 
sponsible for  their  existence  in  the  world,  and 
upon  whom,  therefore,  naturally  and  justly, 
devolves  the  duty  rather  than  by  judicial 


construction  at  the  expense  of  the  creditor, 
who  may,  perchance,  be  also  poor,  with  chil- 
dren of  his  own  to  feed.  If  he  is  not  equal 
to  the  task,  and  the  "poor  man's  burden" 
must  be  borne  by  strangers,  then  open  wide 
the  door  of  charity,  and  let  others  besides  the 
creditor  in.  But  until  the  law  provides  for 
the  "poor  drummer"  some  exemption  In  lieu 
of  a  place  to  exercise  the  business  or  calling 
of  the  head  of  the  family,  it  is  not  within  the 
province  of  the  courts  to  make  any  such  pro- 
vision merely  because  his  children  "must 
eat" 


PENNSYLVANIA  FIRE  INS.  OO. 
MOORE. 

(Court  of  Civil  Appeals  of  Texas.   June  10, 
1899.) 

FIRE  INSURANCE  —  CO-INSURANCE   CLAC SB- 
VALIDITY. 

lie  co-insurance  clause  in  a  policy,  limiting 
the  risk  of  the  insurer  to  such  proportion  of  the 
loss  as  the  sum  insured  bears  to  the  value  of  the 
whole  property  covered,  is  reasonable  and  valid, 
a 

Appeal  from  Grayson  county  court;  J.  D. 
Woods,  Judge. 

Action  by  B.  F.  Moore  against  the  Penn- 
sylvania Fire  Insurance  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Modified. 

This  suit  was  instituted  in  the  county  conn 
of  Grayson  county,  Tex.,  by  B.  F.  Moore,  the 
appellee,  against  the  Pennsylvania  Fire  In- 
surance Company,  the  appellant,  to  recover 
the  contents  of  a  certain  Insurance  policy.  In- 
suring the  appellee  against  loss  or  damage  by 
fire  on  certain  grain  In  a  sum  not  exceeding 
$500.  On  a  trial  before  the  court  without  a 
jury,  judgment  was  rendered  on  March  23. 
1899,  for  the  sum  of  $500,  with  interest  from 
February  15,  1899,  at  the  rate  of  6  per  cent, 
per  annum,  which  was  the  full  amount  of 
the  policy  sued  on.  ■  The  Insurance  company 
has  appealed. 

Harris,  Etheridge  St  Knight,  for  appellant 
Maxey  &  Vowell,  for  appellee. 

FINIiET,  C.  J.  The  only  issue  Involved 
in  this  case  is  whether  what  la  known  as  the 
"co-insurance  clause,"  as  contained  In  the 
policy  of  insurance  sued  on,  is  a  valid  stipula- 
tion. It  Is  agreed  in  the  statement  of  facts 
that  if  the  said  clause  is  invalid,  the  Judg- 
ment of  the  court  below  should  be  affirmed, 
and  that  If  it  is  valid,  the  judgment  should  be 
reversed  and  reformed  in  favor  of  the  appel- 
lee for  the  sum  of  $419.06,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  February 
15,  1899.  The  clause  in  question  Is  aa  fol- 
lows: "It  is  understood  and  agreed  to  be  a 
part  of  the  consideration  of  this  policy,  and 
the  basis  upon  which  the  rate  of  premium  It 
fixed,  that  the  assured  shall  maintain  Insur- 
ance on  each  division  of  property  as  per  divi- 
sion of  this  policy,  to  the  extent  of  the  actual 
cash  value  thereof,  and,  failing  so  to  do,  shall 
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be  an  insurer  to  the  extent  of  such  deficit,  and 
in  that  event  shall  bear  his,  her,  or  their 
proper  proportion  of  any  loss."  In  Ostr.  Ins. 
§  208,  the  principle  Involved'in  the  restriction 
of  liability  here  In  question  is  recognised  as 
valid.  That  author  says:  "It  is  competent 
for  the  Insurance  company  to  limit  its  liability 
in  respect  to  any  particular  risk  to  such  pro- 
portion of  the  loss  as  the  sum  Insured  bears  to 
the  value  of  the  whole  property  covered;  it 
being  the  obvious  intention  of  such  stipulation 
to  cause  the  insured  to  become  mutually  in- 
terested with  the  Insurer  In  partial  losses,  and 
thereby  to  secure  greater  care  and  watchful- 
ness in  the  protection  of  the  property."  The 
text  is  supported  by  citing  Christian  v.  Insur- 
ance Co,  101  Ala.  634,  14  South.  374.  The 
case  cited  fully  sustains  the  proposition  an- 
nounced by  the  text  writer.  Discussing  such 
clause,  that  court  said:  "We  do  not  concur  in 
the  proposition  that  the  clause  is  unreason- 
able and  unjust  and  for  this  reason  ought 
not  to  be  sustained.  True,  the  amount  of 
property  which  an  open  policy,  or  'blanket 
policy,'  as  it  is  sometimes  called,  of  this  char- 
acter, could  be  made  to  cover,  under  some 
circumstances,  might  be  so  valuable  that  a 
recovery  for  loss  by  fire  would  not  be  com- 
mensurate with  the  premium  paid,  but  this 
condition  cannot  occur  except  by  the  volun- 
tary action  of  the  Insured.  The  amount  of  the 
insurance  is  $900.  By  not  permitting  the 
value  of  the  property  insured  to  exceed  the 
amount  of  the  insurance,  the  entire  loss  is  re- 
coverable. If  the  whole  property  Insured  had 
not  exceeded  $900,  the  entire  loss  would  be 
recoverable,  under  the  provisions  of  the  policy. 
The  risk  the  insured  carries,  under  the  pro- 
visions of  this  policy,  is  increased  In  propor- 
tion as  be  increases  the  value  of  the  property 
covered  by  the  policy  beyond  the  amount  of 
the  insurance,  and  the  extent  of  the  liability 
of  the  insurer  is  proportionately  diminished. 
We  know  of  no  rule  of  law  or  public  policy 
which  prohibits  an  insurance  company  from 
limiting  the  risk  it  will  carry.  Its  premiums, 
in  great  part,  are  regulated  by  the  amount 
of  risk.  If  the  insured  had  taken  out  a  policy 
for  $1,800,— an  amount  equal  in  value  to  the 
whole  property  covered  by  the  policy  at  the 
time  of  the  fire,— the  company  would  have 
been  liable  for  the  whole  of  the  loss."  Such 
limitation  of  indemnity  has  long  been  applied 
to  marine  insurance,  and  we  see  no  sound  rea- 
son why  it  should  not  be  applied  to  fire  poli- 
cies, when  the  contract  expressly  so  provides. 
In  Richards,  Ins.  §  23,  treating  of  this  restric- 
tion in  marine  insurance,  it  is  said:  "Some- 
times, by  the  attachment  of  a  co-insurance 
clause,  the  fire  policy  is  made  to  resemble  the 
marine  contract  in  that  respect  Otherwise, 
in  fire  Insurance,  where  the  property  is  only 
partially  covered  by  insurance,  the  insured 
recovers  in  case  of  partial  loss  under  the 
policy  as  much  as  though  he  had  been  paying 
premiums  for  full  Insurance,  whereas  in  reali- 
ty he  has  only  been  paying  premiums  for  part 
Insurance."   The  authority  just  quoted  recog- 


nizes the  principle  involved  here  tc 
same  as  that  pertaining  to  average  li 
Insurance,  which  is  universally  sustaii 
contention  of  appellee  that  the  resti 
unreasonable  and  contrary  to  public 
not  sustained  by  authority,  and  in  o 
ment  there  is  no  good  reason  upon  i 
base  a  decision  to  that  effect  and  ^ 
fore  hold  the  clause  valid.  The  Judgn 
be  reformed  and  affirmed,  at  appelle 
according  to  the  terms  of  the  ag: 
Judgment  reformed  and  affirmed. 


CAIN  et  al.  v.  TEXAS  BUILDING  i 
ASS'N.  i 

(Court  of  Civil  Appeals  of  Texas.  M 
1899.) 

USURY— WHAT  CONSTITUTES— BUILDII 
TRACTS  —  MECHANICS'  LIENS  —  PR 
SUBJECT  — SUBSEQUENT  IMPROVE 
ESTOPPEL  TO  DENT  PRIORITY. 

1.  A  contract  between  a  landowner 
building  association,  by  which  the  latte 
to  erect  a  building  for  the  former  on  his 
consideration  of  the  payment  of  a  certau 
cash  and  a  further  sum  in  installments, 
contract  for  a  loan,  subject  to  the  usury 

2.  Under  Rev.  St.  art.  3294,  giving  ! 
famishing  labor  or  material  in  the  ere 
any  building  or  improvement  on  lands  a 
the  building  and  the  land  on  which  it  w 
ed,  a  mechanic's  lien,  once  attached  to 
and  lot  attaches  to  a  house  thereafter  ei 
the  lot,  on  the  destruction  of  the  house 
erection  of  which  the  lien  accrued,  and  ti 
ority  over  a  lien  for  the  erection  of  th< 
house. 

3  An  agreement  by  the  holder  of  a  m< 
lien,  with  a  person  claiming  a  mechanic'i 
the  same  property,  that,  in  eonsideratioi 
latter  forbearing  to  bring  suit  to  foret 
lion,  it  shall  be  prior  to  that  of  the  fom 
cedes  the  validity  of  the  latter  lien,  am 
the  holder  of  the  former  from  thereaftei 
ing  it. 

4.  Insurance  on  property  subject  to  t 
was  payable  to  one  of  the  lienbolders,  a: 
a  loss  under  the  policy  the  other  li< 
agreed  with  the  lienholder  to  whom  th 
ance  was  payable  that  in  consideration 
latter  forbearing  to  sue  to  foreclose  1 
which  was  in  default  it  should  be  prior 
of  the  former,  and  that  it  might  be  e 
from  time  to  time.  Thereafter  the  owne 
property  and  the  holder  of  the  lien  sec 
the  insurance  compromised  the  amount 
the  policies,  and,  of  the  money  received  f 
insurance  companies,  the  lienholder  retail 
the  amount  then  due  on  the  lien,  and  paid 
to  the  owner.  Held,  that  the  lientrolder' 
ment  permitting  the  other  lienholder  to 
the  time  for  the  payment  of  bis  lien  estop 
from  asserting  that  his  lien  was  entitled  t 
ty  because  of  the  failure  to  apply  the  ent 
ceeds  of  the  insurance  policies  on  the  otl 

Appeal  from  district  court  Navarro 
L.  B.  Cobb,  Judge. 

Action  by  the  Texas  Building  &  Ixi 
sociation  against  T.   M.   Cain  and 
There  was  a  judgment  for  plaintiff,  i 
fendants  appeal.  Affirmed. 

B.  M.  McMahan  and  Perkins,  Gilbert 
kins,  for  appellants.  Frost  Neblett  & 
lng,  for  appellee. 

*  Writ  of  error  denied  by  supreme  com 
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BOOKHOUT,  J.  This  Is  a  salt  upon  a 
note  and  contract  executed  by  T.  M.  Cain  and 
J.  W.  Ballew  to  and  with  appellee.  The  note 
Is  for  the  ram  of  $3,000,  dated  •  Corsicana, 
Tex.,  September  19, 1892,  payable  In  60  month- 
ly installments  of  $50  each;  the  first  Install- 
ment to  be  paid  on  the  19th  day  of  October, 
1892,  and  the  others  monthly  thereafter.  In- 
stallments not  paid  at  maturity  bear  Interest, 
and  provide  for  10  per  cent,  attorney's  fees. 
It  recites  that  it  is  given  for  labor  and  ma- 
terial advanced  by  appellee  for  the  improve- 
ment of  the  homestead  of  appellants,— their 
place  of  business,— and  was  signed  by  said 
Cain  &  Ballew  and  their  wives;  that  the  con- 
tract signed  by  said  Cain  &  Ballew  is  in 
form  a  builder's  or  material  man's  contract, 
and  is  a  lien  upon  lot  1,  and  parts  of  lots  2 
and  3,  in  block  No.  3,  in  the  town  of  Emory, 
Rains  county,  Tex.,  as  described  in  appellee's 
petition.  The  other  defendants,  besides  Mc- 
Mahan,  are  made  parties  as  heirs  of  the  wife 
of  T.  M.  Cain,  who  died  after  the  execution  of 
said  papers.  B.  M.  McMahan  is  a  Junior 
mortgagee.  Prayer  Is  for  Judgment  for  bal- 
ance on  the  note,  with  attorney's  fees,  for 
costs,  and  for  foreclosure  of  its  lien.  All  the 
defendants  except  McMahan  filed  a  general 
denial,  and  a  special  answer  under  oath,  al- 
leging that  T.  M.  Cain  and  J.  W.  Ballew  was 
each  a  married  man  and  the  head  of  a  family, 
and  the  necessary  allegations  showing  the 
property  in  controversy  to  have  been  their 
business  homestead  at  the  time  said  note  and 
contract  were  executed  and  was  so  being  us- 
ed; that  appellee  never  erected  any  house 
for  any  of  the  defendants,  but  in  truth  and 
fact  loaned  T.  M.  Cain  and  J.  W.  Ballew  $2,- 
000  for  the  purpose  of  erecting  a  house  on 
their  lot;  that  the  transaction  was  a  loan  of 
money,  which  was  received  by  them,  and 
partly  used  in  the  erection  of  a  house  upon 
said  lot,  and  that  less  than  $2,000  was  used 
for  said  purpose;  that  $1,000  of  the  said  note 
was  In  fact  for  interest  on  the  $2,000  loaned, 
and  for  no  other  consideration;  that  prior  to 
the  institution  of  this  suit  said  Cain  &  Bal- 
lew had  paid  on  said  note  the  sum  of  $2,102, 
as  shown  by  exhibit  attached  to  the  answer; 
that  the  note  and  contract  stipulated  for  a 
greater  rate  of  interest  than  10  per  cent,  on 
the  amount  received  from  said  loan  company, 
and  that  said  note,  In  so  far  as  it  exceeded 
$2,000,  was  and  is  void,  and  other  necessary 
allegations  of  plea  of  usury  In  due  form.  (2) 
That  they  only  received  $2,000  from  said  as- 
sociation, and  that  it  never  built  any  house 
for  defendants;  that  defendants  contracted  to 
pay  $1,000  interest  on  the  $2,000  loaned  them, 
payable  in  monthly  Installments  of  $50  each; 
that  they  paid  said  monthly  Installments  from 
October  19,  1892,  to  December  21,  1894,  as 
they  matured,  making  $1,350;  that  on  March 
5,  1896,  they  paid  15  other  installments,  with 
$2  interest  thereon,  making  $752,  all  of  which 
payments  aggregate  $2,102;  that  one-third  of 
each  payment  was  for  interest,  and  plaintiff 
collected  and  received  it  knowing  it  was  usuri- 


ous. B.  M.  McMahan  filed  a  general  denial, 
and  answered  specially  that  plaintiff  loaned 
Cain  &  Ballew  $2,000,  for  which  the  note  de- 
clared upon  was  given;  that,  under  the  con- 
tract declared  upon,  the  premises  were  to  be 
kept  Insured  for  plaintiff's  benefit;  that  up  to 
December  21,  1894,  Cain  &  Ballew  had  paid 
plaintiff  $1,350  on  said  note;  that  about  De- 
cember 28,  1894,  said  house  was  destroyed  by 
fire;  that  at  that  time  the  house  was  Insured 
for  $2,000,  and  the  policies  payable  to  plain- 
tiff as  its  Interest  might  appear;  that  both  of 
said  policies  were  issued  by  solvent  com- 
panies, and  that  the  house  was  of  greater 
value  than  the  insurance  thereon,  and  that 
the  policies  were  binding  obligations,  and  le- 
gal and  collectible,  and  of  the  value  of  $2,000; 
that  they  were  subject  to  the  plaintiff's  con- 
trol, and  in  law  its  property;  that  all  of  the 
amount  due  could  have  been  collected,  and 
that  plaintiff  did  collect  enough  to  have  paid 
in  full  the  indebtedness  of  defendants  to  plain- 
tiff; that  on  July  15,  1895,  said  McMahan 
loaned  and  advanced  to  said  T.  M.  Cain  and 
J.  W.  Ballew  $2,500  In  money,  building  ma- 
terial, and  labor,  as  evidenced  by  five  promis- 
sory notes  of  Cain  &  Ballew  of  that  date,  and 
for  $500,  maturing,  respectively,  every  six 
months  after  their  date;  that  said  Cain  ft 
Ballew  executed  a  contract  to  McMahan  to 
secure  the  payment  of  said  five  notes,  in  sub- 
stance the  same  as  that  executed  to  said  loan 
association,  filed  as  an  exhibit  to  his  plea: 
that  another  storehouse  was  erected  with  said 
money,  material,  and  labor  so  furnished  by 
McMahan  on  the  same  lots;  that  the  lien  of 
McMahan  Is  superior  to  any  lien  of  plaintiff 
thereon;  that  McMahan,  after  the  destruction 
by  fire  of  the  building,  executed  and  delivered 
to  plaintiff  a  written  agreement  recognizing 
the  priority  and  superiority  of  plaintiff's  lien 
over  his;  that  when  he  did  so  he  knew  the 
Insurance  policies  were  outstanding  and  bad 
not  been  collected,  but  that  they  were  col- 
lectible, and  that  plaintiff  could  collect  enough 
to  satisfy  Its  entire  claim,  and,  believing 
plaintiff  would  collect  said  insurance  and  pay 
said  claim,  he  executed  said  obligation;  that 
if  plaintiff  has  not  collected  said  policies  and 
paid  its  debts  in  full,  its  action  is  In  fraud 
of  his  rights,  and  by  reason  of  such  negli- 
gence, carelessness,  or  fraud  he  is  entitled  to 
have  his  lien  adjudged  superior  to  that  of 
plaintiff;  that  Cain  &  Ballew  have  defaulted 
in  the  payment  of  all  of  said  notes,  and  he 
has  been  compelled  to  Institute  suit  to  fore- 
close his  lien  on  said  property,  and  declares 
them  all  due,  as  by  the  terms  of  the  notes 
and  contract  provided.  Prayer  for  Judgment 
for  his  debt,  interest,  costs,  and  attorney"* 
fees,  foreclosure  of  his  lien,  and  that  it  be  de- 
clared superior  to  any  claim  of  plaintiff  on  the 
said  property,  and  for  general  relief.  De- 
fendants Lillie  Cain  and  others  answered  by 
general  denial,  and  adopted  the  answer  of  T. 
M.  Cain  et  al.  To  the  cross  bill  filed  by  de- 
fendant McMahan,  defendants  T.  M.  Cain  and 
J.  W.  Ballew  answered  by  general  denial. 
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Plaintiff,  by  supplemental  petition,  In  answer 
to  defendants,  filed  a  general  denial,  and 
pleaded  specially  that  If  the  representations 
alleged  by  defendants  were  made,  to  the  effect 
that  the  transaction  was  a  loan  of  money, 
then  the  representations,  etc.,  were  made  by 
Bradford  &  Chapman,  and  not  by  plaintiff, 
nor  any  agent  authorized  to  represent  It;  that 
Bradford  &  Chapman  were  agents  of  plaintiff 
only  to  the  extent  of  receiving  applications 
from  parties  who  desired  houses  built,  and, 
after  contracts  were  made,  then  to  look  after 
and  see  to  the  construction  of  houses,  but  had 
no  other  authority;  that  defendants  about 
August  or  September,  1892,  entered  Into  a 
fraudulent  conspiracy  with  said  Bradford  & 
Chapman  for  the  purpose  of  unlawfully .  ob- 
taining money  from  plaintiff;  that  plaintiff  In 
good  faith  acted  on  the  written  application 
sent  it  by  defendants  through  Bradford  & 
Chapman,  and  entered  into  the  contract  sued 
upon,  and  complied  with  it  by  building  the 
house  and  delivering  it  to  defendants;  that  by 
the  written  contract  defendants  agreed  to  pay 
plaintiff  $1,150,  and  executed  their  note  for 
$3,000,  as  alleged  In  its  petition.  By  further 
supplemental  petition  in  reply  to  the  answer 
of  defendant  McMahan,  plaintiff  filed  a  gen- 
eral denial,  and  pleaded  specially  that  It  used 
every  means  and  diligence  within  Its  power  tb 
realize  and  collect  the  insurance  on  the  build- 
ing, and  collected  all  that  could  be  collected 
thereof;  that  McMahan  knew  of,  consented  to, 
and  was  a  party  to  the  terms  of  compromise 
and  settlement  with  Insurance  companies;  that 
plaintiff  collected  $752,  and  applied  it  to  the 
indebtedness  of  Cain  &  Ballew;  that  the  bal- 
ance of  the  insurance  was  collected  by  Cain 
&  Ballew;  that  McMahan  expressly  waived 
and  surrendered  the  said  Insurance,  and  con- 
sented and  agreed  that  plaintiff  could  collect 
and  apply  it  to  the  indebtedness  of  Cain  & 
Ballew;  that  McMahan  waived  his  Hen,  and 
made  it  inferior  to  that  of  plaintiff.  There 
was  a  trial  by  the  court  without  the  interven- 
tion of  a  Jury,  and  a  judgment  for  appellee 
against  T.  M.  Cain  and  J.  W.  Ballew  for  its 
debt  and  costs,  and  against  all  the  defend- 
ants for  a  foreclosure  of  Its  lien  upon  the 
property.  There  was  a  Judgment  in  favor  of 
McMahan  against  T.  M.  Cain  and  J.  W.  Bal- 
lew for  his  debt  and  costs,  and  a  foreclosure 
of  his  Hen  upon  the  property.  The  Judgment 
expressly  makes  McMahan's  lien  subject  to 
the  lien  of  appellee.  From  this  Judgment 
McMahan  and  said  Cain  &  Ballew  have  prose- 
cuted an  appeal  to  this  court 

Appellants'  first  assignment  of  error  reads: 
"The  court  erred  In  holding  that  the  note  and 
contract  sued  upon  was  not  a  loan  of  money, 
but  a  contract  to  build  a  house,  and  in  render- 
ing Judgment  for  the  plaintiff  for  the  amount 
of  the  note,  interest,  and  attorney's  fees,  and 
in  foreclosing  the  lien  on  the  lots  described  in 
plaintiff's  petition,  because  the  evidence  show- 
ed that  the  transaction  was  a  loan  of  $2,000 
(two  thousand  dollars),  payable  in  sixty  month- 
ly installments  of  $50  each."  The  appellee  Is 
61S.W.-C6 


a  corporation  having  its  principal  c  i 
place  of  business  In  Coral  cana,  Navan  i 
Tex.  It  is  engaged  In  the  business  ol 
and  erecting  houses  for  a  conslderatloi 
ford  &  Chapman  were  the  agents  ol  i 
sociation  at  Greenville,  Tex.  Cain  i  I 
a  firm  composed  of  T.  M.  Cain  and  J.  i 
lew,  owned  a  business  lot  In  the  towi  i 
ory,  Rains  county,  Tex.,  upon  which  : 
sired  erected  a  storehouse  40  feet  wid 
feet.  long.  They  made  a  written  at  I 
to  the  appellee,  through  Its  said  agen  , 
ford  &  Chapman,  in  which,  after  d  < 
the  lot  upon  which  they  desired  the  i 
ment  erected,  they  further  stated:  "\  ! 
to  Improve  said  property  in  accordai  : 
plans  and  specifications  herewith  si  : 
which  are  made  part  of  this  applicati  i 
being  unable  to  pay  cash  for  improv  : 
premises,  we  desire  you  to  erect  and  1  i 
structures  and  buildings  indicated  in  si  i 
and  specifications,  and  to  furnish  all  1 
terial  and  labor  necessary  therefor.  \  i 
to  pay  you  for  said  improvements  the  i 
$1,150  in  cash,  and  $3,000  in  slxt 
monthly  installments  of  $50  each."  T  ( 
ing  and  loan  association  accepted  this  i 
tion,  and  on  the  19th  day  of  Septemb  i 
entered  into  a  written  contract  with  I 
Ballew  and  their  wives,  whereby  It  i 
among  other  things,  to  furnish  the  : 
and  perform  the  work  and  erect  and  I 
a  one-story  brick  building  storehouse 
feet,  upon  the  lot  described  In  said  <  : 
situated  in  Emory,  Rains  county,  Te 
contract  expressly  stipulated  for  and  i 
a  builder's,  mechanic's,  and  material  m;  : 
upon  said  lot  and  Improvements.  Thii 
ment  was  duly  signed  and  acknowledge ! 
the  parties,  and  was  sufficient  to  creat  i 
upon  the  property.  The  conslderatlo  i 
paid  for  said  improvement  was  the  e: 
stated  In  the  application,  to  be  paid  as 
stated.  At  the  same  time  the  parties 
by  their  wives,  executed  their  promlsso: 
for  $3,000,  payable  In  monthly  lnstalln  i 
$50  each.  On  September  24, 1892,  the  1 1 
and  loan  association  entered  into  a  <> 
with  one  Sheppard,  whereby  he  agreed 
nlsh  the  labor  and  material  to  constii 
house  according  to  plans  and  specif! : 
made  a  part  of  said  contract,  for  the 
$3,150.  These  were  the  same  plans  and 
cations  made  a  part  of  the  application  < 
&  Ballew  to  the  appellee.  Sheppard  coi: 
ed  the  house,  and  on  the  14th  day  of  Ji 
1893,  Cain  A  Ballew  accepted  the  hoc 
executed  to  Sheppard  a  receipt  therefor. 
In  they  stated  that  on  September,  189 
made  a  contract  with  appellee  to  bu 
house  for  them,  and  that  appellee  had,  t 
its  subcontractor,  Sheppard,  built  the 
and  that  it  was  satisfactory.  Cain  & 
had  on  hand  at  the  time  the  several  cc 
were  made  a  quantity  of  brick,  and  th 
nished  Sheppard,  the  subcontractor,  th 
for  the  house,  amounting  to  $1,150.  81 
credited  this  sum  on  the  contract,  and  t 
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paid  him  the  balance  of  $2,000  in  cash.  This 
$1,150  so  paid  to  Sheppard  was  accepted  by 
appellee  in  lieu  of  the  cash  payment  it  was  to 
receive  from  Cain  &  Ballew.  There  was  ver- 
bal testimony  to  the  effect  that  there  was  no 
contract  between  the  parties  except  the  one 
evidenced  by  these  writings.  The  contract, 
upon  its  face,  evidenced  a  builder's  contract 
and  created  a  Hen  upon  the  lot  and  improve- 
ments, and  the  trial  court  did  not  err  in  so 
holding.  The  transaction  not  being  a  loan  of 
money,  it  was  not  usurious.  Paddock  v.  Asso- 
ciation (Tex.  Olv.  App.)  36  S.  W.  100a 

Appellants,  under  their  third  assignment  of 
error,  present  the  following  proposition:  "The 
judgment  is  void,  and  contravenes  the  consti- 
tution and  laws  of  this  state,  to  the  extent  that 
it  attempts  to  create  and  foreclose  a  mechanic's 
lien  on  the  building  erected  with  money  fur- 
nished by  McMahan  subsequent  to  the  destruc- 
tion of  the  building  erected  with  money  fur- 
nished by  appellee,  for  the  construction  of 
which  appellee  furnished  neither  material  nor 
labor."  The  house  erected  by  appellee  for 
Cain  &  Ballew  was  destroyed  by  fire  on  De- 
cember 28,  1894.  In  July,  1895,  Cain  &  Bal- 
lew entered  into  a  contract  with  B.  M.  Mc- 
Mahan, by  the  terms  of  which  McMahan  con- 
tracted to  erect  a  storehouse  60  feet  wide  by 
90  feet  long  on  a  certain  lot  in  Emory,  Rains 
county,  Tex.,  therein  described  by  metes  and 
bounds,  and  which  lot  Includes  the  lot  upon 
which  the  former  storehouse  stood.  Cain  & 
Ballew  were  to  pay  $2,500  for  said  house,  for 
which  they  executed  their  five  promissory 
notes,  each  dated  July  15, 1895,  each  for  $500, 
payable  to  the  order  of  B.  M.  McMahan,— the 
first  maturing  January  15,  1896;  the  second, 
July  15, 1896;  the  third,  January  15,  1897;  the 
fourth,  July  16,  1897;  and  the  fifth,  January 
15,  1898.  These  notes  drew  interest  from  date 
at  the  rate  of  10  per  cent  per  annum,  and  10 
per  cent,  attorney's  fees  in  case  of  legal  pro- 
ceedings to  enforce  collection;  and,  If  not  paid 
within  20  days  after  maturity,  the  holder  had 
the  option  to  declare  the  entire  series  due. 
McMahan  caused  the  house  to  be  erected  as 
specified  in  his  contract,  and  It  was  this  house 
that  was  standing  upon  the  lot  at  the  time  ap- 
pellee brought  this  suit  McMahan' s  notes  had 
not  been  paid,  and  his  contract  created  a  build- 
er's lien  upon  the  property.  It  is  here  con- 
tended by  the  appellants  that  if  the  appellee 
had  a  builder's  lien  upon  the  property,  then  it 
attached  only  to  the  building  erected  by  ap- 
pellee, and  under  the  constitution  and  laws  it 
did  not  attach  to  the  building  subsequently 
erected  by  another,  with  which  appellee  was  in 
no  way  connected,  and  concerning  which  it 
had  no  contract.  In  this  contention  we  do 
not  concur.  By  the  terms  of  the  statute  the 
contractor,  upon  complying  with  its  require- 
ments, is  given  a  lien  on  the  house  or  Improve- 
ments erected  by  him,  and  also  on  the  lot  or 
lots  of  land  necessarily  connected  therewith. 
Rev.  St.  art.  3294.  This  lien,  when  so  estab- 
lished, will  continue  until  discharged  or  barred 
by  limitation.    Upon  the  destruction  of  the 


house  or  improvement  and  the  erection  of  an- 
other house  thereon,  such  bouse  became  a  part 
of  the  realty,  and  subject  to  the  lien.  Such 
lien  would  take  priority  over  a  lien  secured  by 
a  contractor  in  replacing  the  destroyed  bouse. 
It  has  been  held  that  a  mechanic's  lien,  when 
once  secured,  takes  precedence  of  all  claims 
to  the  property  improved  arising  thereafter. 
Hotel  Co.  v.  Griffiths,  68  Tex.  675,  33  S.  W. 
652;  Keating  Implement  Co.  v.  Marshall  Elec- 
tric Light  &  Power  Co.,  74  Tex  605,  12  S.  W. 
489.  In  this  case,  after  McMahan  had  secured 
his  lien  and  erected  the  second  bouse  on  the 
lots,  he  executed  to  appellee  an  instrument 
reading  as  follows:  "In  consideration  that  the 
Texas  Building  &  Loan  Association  of  Corai- 
cana,  Texas,  forbears  at  this  time  bringing 
suit  against  Cain  &  Ballew  and  myself  for 
foreclosure  of  its  mechanic's  lien  upon  40x90 
feet  of  lots  1,  2,  and  3  in  block  3  in  Emory, 
and  the  further  consideration  that  said  asso- 
ciation will  permit  said  Cain  &  Ballew  to  pay 
up  that  part  of  their  indebtedness  to  it  which  is 
now  past  due,  I  hereby  agree  and  consent  that 
the  claim  and  lien  which  I  hold  against  said 
parties  and  property  shall  be  and  is  a  second 
lien,  and  subject  to  the  lien  and  claim  of  said 
association;  and  I  hereby  waive  and  postpone 
any  and  all  lien  or  liens  that  I  have  or  may 
have  upon  said  lots  and  the  building  thereon 
situated,  and  give  preference  and  priority  of 
lien  to  said  association  to  secure  the  claims  of 
said  association  against  said  Cain  &  Ballew.  as 
evidenced  by  their  notes  set  out  in  their  said 
mechanic's  lien.  It  being  understood  that  my 
lien  shall  be  second  and  subordinate  to  the 
claims  of  said  association,  and  I  consent  and 
agree  that  said  association  may  extend  the 
time  of  payment  of  said  claim  from  time  to 
time,  as  they  see  fit  without  prejudice  to  their 
lien  or  claim,  and  without  notice  to  me.  [Sign- 
ed] B.  M.  McMahan.  Emory,  Texas,  Feb.  29th. 
1896."  By  the  terms  of  this  instrument  Mc- 
Mahan agreed  and  consented  that  the  claim 
and  lien  which  he  held  against  said  property 
should  be,  and  was,  a  second  lien,  and  subject 
to  the  lien  and  claim  of  appellee;  and  he  ex- 
pressly agreed  to  waive  and  postpone  any  and 
all  lien  or  liens  that  he  had,  or  might  have,  on 
said  lots,  or  the  building  situated  thereon,  and 
give  preference  and  priority  of  lien  to  appel- 
lee to  secure  Its  claim  against  Cain  &  Ballew. 
So  far  as  McMahan  is  concerned,  by  this  agree- 
ment he  has  admitted  the  .validity  and  priority 
of  appellee's  lien  upon  the  lots  and  improve- 
ments, and  will  not  now  be  heard  to  dispute 
the  same. 

Appellants  group  their  fourth,  fifth,  and 
sixth  assignments  of  error,  and  present  there- 
under the  following  proposition:  "Where 
mortgaged  property  or  other  collateral  se- 
curity is  intrusted  directly  to  the  creditor,  he 
becomes  a  bailee,  and  is  liable  for  injuries 
to  the  trust  fund  growing  out  of  his  negli- 
gence or  malfeasance  of  such  bailee."  In  ad- 
dition to  the  builder's  lien  held  by  the  ap- 
pellee to  secure  its  debt,  Cain  &  Ballew  took 
out  insurance  upon  the  building  erected  by 
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appellee,  to  the  amount  of  $2,000,  and  had 
the  loss,  If  any,  payable  to  the  appellee  as  Its 
Interests  might  appear,  and  delivered  the 
policies  to  appellee.  This  insurance  was  evi- 
denced by  two  policies,  each  for  $1,000,  and 
each  in  a  different  company.  In  the  latter 
part  of  December,  1894,  the  building  was  de- 
stroyed by  Are.  For  some  reason  the  Insur- 
ance was  not  paid,  and  suit  was  brought 
against  the  insurance  companies  upon  the 
policies.  In  these  suits  McMahan  was  the 
attorney  for  Cain  &  Ballew.  On  March  3, 
1S96,  while  these  suits  were  pending,  the 
claim  was  compromised  by  Cain  &  Ballew; 
the  companies  paying  66%  cents  on  the  dol- 
lar, amounting  in  the  aggregate  to  $1,333.33. 
At  the  time  of  this  compromise  there  was 
past  due  appellee  from  Cain  &  Ballew,  upon 
said  debt  $750.  Out  of  the  money  paid  by 
the  insurance  companies,  appellee  was  paid 
$752,  and  the  balance  was  paid  to  Cain  & 
Ballew.  The  insurance  companies  Were  sol- 
vent, and  the  loss  was  greater  than  the 
amount  of  the  policies.  McMahan  knew  a 
compromise  was  contemplated  by  Cain  &  Bal- 
lew, but  did  not  know  its  terms,  and  did  not 
consent  to  the  compromise.  There  is  no  al- 
legation or  proof  that  Cain  &  Ballew  are  in- 
solvent. The  only  party  complaining  about 
the  application  of  the  insurance  money  is  Mc- 
Mahan. By  the  terms  of  the  agreement  ex- 
ecuted by  him  only  three  days  before  the 
making  of  the  compromise,  McMahan  agreed 
with  the  appellee  that  in  consideration  of  its 
forbearance  at  that  time  In  bringing  suit 
against  Cain  &  Ballew  and  himself  for  fore- 
closure of  its  mechanic's  lien  upon  the  prop- 
erty, and  the  further  consideration  that  said 
association  would  permit  said  Cain  &  Ballew 
to  pay  up  that  part  of  their  indebtedness  to 
it  which  was  past  due,  the  claim  and  lien 
which  he  held  against  said  parties  should  be, 
and  was,  a  second  lien,  etc.;  and  he  further 
consented  and  agreed  that  said  association 
might  extend  the  time  of  payment  of  its 
claim  from  time  to  time,  as  they  saw  fit,  with- 
out prejudice  to  their  lien  or  claim,  and  with- 
out notice  to  him.  At  the  time  of  the  mak- 
ing of  this  agreement,  Cain  &  Ballew  were 
in  default  to  the  association  $750.  They 
were  then  in  a  position  where  suit  could  be 
instituted  against  them  by  appellee  for  a  fore- 
closure of  Its  lien.  The  agreement  was  made 
in  consideration  of  appellee  forbearing  to 
bring  suit,  upon  Cain  &  Ballew  paying  the 
airiount  oast  due.  It  further  authorized  the 
a*  sociation  to  extend  the  time  of  payment  of 
it»  claim  without  notice  to  him.  If  it  be  ad- 
mitted that  appel!»™ts'  proposition  announces 
it  correct  principle  of  law,— which  we  do  not 
decide,— yet,  under  the  facts,  it  could  not  be 
invoked  in  this  case.  The  association  relied 
upon  McMaban's  agreement,  and  did  accept 
the  amount  past  due,  and  did  forbear  bring- 
ing suit  If  all  of  the  insurance  had  been 
collected,  by  the  terms  of  the  agreement,  the 
appellee  was  only  entitled  to  so  much  of  the 
same  as  would  pay  that  part  Of  the  debt  of 


Cain  &  Ballew  which  was  then  pas  ! 

must  have  been  contemplated  that  i 

ance  of  the  insurance  money  would  b  : 
by  Cain  &  Ballew.   We  think,  in  tt 

this  agreement,  McMahan  is  estop.  >. 

questioning  the  application  of  the  i  : 

celved  in  settlement  of  the  insurance  i 
property. 

We  have  considered  the  second  pi  ; 

urged  by  appellants  under  their  f  ou  ; 
and  sixth  assignments  of  error,  ax 

opinion  that  under  the  facts  appellai  ; 

no  position  to  invoke  the  same.   1  i 

proposition  does  not  announce  a  cor  i 
ciple  of  law. 

We  do  not  think  there  Is  any  merit  : 

lants'  fourth,  fifth,  and  sixth  assign  : 

error,  and  they  are  overruled.  The ;  i 
is  affirmed.  Affirmed. 


HURD  v.  TEXAS  BREWING  ! 
(Court  of  Civil  Appeals  of  Texas.  I 
1800.) 

PLEADING  —  REPLY  —  NECESSITY — AC 
TRUSTEE  —  APPEAL  —  REVIEW  —  P  I 
TIONS. 

1.  Plaintiff  sued  a  corporation,  as 
owner  of  stock  on  which  a  dividend  had 
clared,  to  recover  the  dividend.   The  a  i 
leged  that  plaintiff  held  the  legal  title  i  i 
to  secure  the  payment  by  the  owner  <  i 
given  by  them  to  the  cestui  que  trust,  i 
it  had  been  paid.  The  plaintiff  made  n 
this  defense,  and  by  virtue  of  the  at. 
same  stood  as  denied.   Held,  that  evid< : 
plaintiff  also  held  said  stock  as  security  I 
notes  is  inadmissible  under  the  pleadii  i 
should  hare  been  set  out  by  a  plea  in  c  : 
and  avoidance  in  reply  to  defendant's  a : 

2.  Plaintiff  sued  a  corporation,  as 
owner  of  stock  on  which  a  dividend  had 
clared,  to  recover  the  dividend.   The  a  i 
leged  that  he  held  the  legal  title  as  ti. 
the  purpose  of  securing  the  payment  by  l 
er  of  the  stock  to  the  cestui  que  trust  c  I 
that  the  note  was  paid  by  a  sale  of  t: 
and  that  a  surplus  over  the  amount  of  i 
arising  from  the  sale,  wbb  wrongful!; 
by  the  cestui  que  trust  on  an  individual 
scribing  it)  of  one  of  the  pledgors.  Held, 
setting  out  of  such  other  note  did  not 
omission  of  the  plaintiff  to  set  out  by  r : 
such  stock  was  also  held  as  security  : 
other  note. 

3.  If  facts  exist  which  entitle  a  truste : 
stock  to  recover  dividends  thereon  notw: 
in$  it  appears  that  such  dividends  hi. 
paid  to  the  cestui  que  trust,  such  facts 
alleged. 

4.  The  supreme  court  will  not  revers 
tion  of  the  trial  court  in  refusing  an  am 
after  the  parties  have  announced  tb 
ready  for  trial,  if  it  does  not  clearly  app 
he  has  abused  his  discretion,  under  Say 
St.  art  1188,  providing  that  all  ami: 
must  be  filed  before  the  parties  announ 
selves  ready  for  trial,  and  not  thereafte 

5.  When  the  bill  of  exceptions  fails  to 
the  grounds  of  the  trial  court's  ruling  ii 
ing  an  amendment  to  the  pleadings,  or 
cumstances  thereof,  the  presumption  is 
court's  discretion  was  properly  exercised 

Error  from  district  court,  Tarrant 
Irby  Dunklin,  Judge. 

Action  by  Andrew  R.  Hurd  agal 
Texas  Brewing  Company.  From  a  Ji 
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In  favor  of  defendant,  plaintiff  brings  error. 
.Affirmed. 

Bomar  &  Bomar,  for  plaintiff  In  error.  W. 
R.  Sawyers,  for  defendant  in  error. 

CONNER,  O.  J.  Briefly  stated,  this  was  a 
suit  by  plaintiff  In  error  against  defendant 
in  error -in  which  it  was  alleged  by  plain- 
tiff, In  substance,  that  in  January,  1895,  de- 
fendant In  error  declared  a  dividend  of  $  1,- 
900  on  475  shares  of  its  capital  stock  at  the 
time  and  theretofore  owned  by  plaintiff  in 
error,  which  it  had  failed  to  pay  plaintiff. 
Defendant  in  error  answered,  In  substance, 
that  plaintiff  was  not  the  real  owner  of  said 
stock;  that  it  had  been  Issued  to  said  plain- 
tiff in  error  as  naked  trustee  only,  to  secure 
a  debt  of  $40,000  due  the  National  Bank  of 
Commerce  by  the  Arm  of  Casey  &  Swasey, 
a  co-partnership  composed  of  Martin  Casey 
and  C.  J.  Swasey;  that  said  bank  was  at  the 
time  of  said  dividend  the  real  owner  of  said 
stock,  and  that  said  dividend  had  been  paid 
to  Casey  &  -Swasey,  who  paid  the  same  to 
said  bank,  since  which  time  Casey  &  Swasey 
had  paid  off  and  discharged  the  said  $46,000 
indebtedness;  and  It  impleaded  Casey  & 
Swasey,  and  prayed  for  judgment  against 
them  for  any  sum  that  might  be  adjudged 
against  it  Casey  3e  Swasey  appeared,  and 
answered,  setting  up  substantially  the  same 
facts  as  set  up  by  defendant  In  error,  and 
further  alleged  that  said  $46,000  Indebted- 
ness had  been  paid  off  by  the  sale  of  said 
475  shares  of  stock  by  said  bank  with  which 
it  had  been  deposited  as  security  as  afore- 
said, and  that  the  proceeds  of  such  sale  re- 
sulted in  an  excess  of  $785  that  had  been  by 
said  bank  illegally  applied  to  an  individual 
indebtedness  of  Martin  Casey.  There  was 
a  trial,  and  judgment,  January  18,  1898,  that 
plaintiff  in  error  take  nothing  as  against  de- 
fendant in  error,  and  that  defendant  In  error 
take  nothing  as  against  Casey  &  Swasey. 

The  following  factB  were  shown:  The  cer- 
tificate of  stock  described  by  the  plaintiff  in 
error  was  issued  to  Andrew  R.  Hurd  for  475 
shares  in  May,  1894,  transferable  only  on  the 
books  of  the  company;  the  shares  being  for 
$100  each.  On  July  18,  1894,  a  note  for  $46,- 
000,  given  for  the  Indebtedness  above  refer- 
red to,  was  signed  by  Casey  &  Swasey,  Mar- 
tin Casey,  and  C.  J.  Swasey.  In  said  note  it 
was  recited  that  said  stock  was  pledged  as 
collateral  security  to  secure  the  same.  It 
had  the  following  further  provision:  "De- 
posited with  said  bank  as  collateral  security 
for  the  payment  of  this  note,  and  to  be  held 
as  security  for  the  payment  of  this  or  any 
other  liability  of  the  undersigned  to  said 
bank,  due  or  to  become  due,  now  contracted 
or  hereafter  to  be  contracted,  the  following 
property."  Said  475  shares  of  stock  were 
then  described.  Said  note  also  gave  the  bank 
the  right  to  sell  said  stock  In  case  of  de- 
fault, etc.  It  was  shown  by  the  cashier  of 
the  said  National  Bank  of  Commerce  that 


475  shares  of  the  capital  stock  of  the  brewing 
company  were  turned  over  to  the  National 
Bank  of  Commerce  as  collateral  to  secure 
said  note,  and  it  was  agreed  that  the  same 
should  be  issued  by  the  brewing  company  in 
the  name  of  Andrew  R.  Hurd,  and  held  as 
collateral  to  secure  said  bank  in  the  payment 
of  said  note;  that  said  Hurd  had  no  interest 
at  any  time  in  said  stock,  save  as  trustee; 
that  about  March  25,  1895,  said  note  fell  due, 
and  was  paid  by  the  sale  of  said  collateral 
of  475  shares  of  stock,  under  the  power  of 
sale  in  the  note;  that  there  was  left  after 
the  payment  of  said  note  by  the  sale  of  the 
collateral  $785.  It  was  further  shown  that 
a  dividend  of  4  per  cent  on  the  capital  stock 
of  the  Texas  Brewing  Company  had  been  de- 
clared in  January,  1895,  said  dividend 
amounting  to  the  said  sum  of  $1,900,  and 
that  said  dividend  was  paid  to  Casey  & 
Swasey.  It  was  further  shown  by  Martin 
Casey,  among  other  things,  that  he  had  col- 
lected said  dividend  in  January,  1895,  and 
paid  the  same  to  the  National  Bank  of  Com- 
merce. 

The  court  excluded  evidence  offered  by 
plaintiff  in  error  to  show  that  the  stock  in 
question  was  held  as  collateral  to  secure  the 
payment  of  two  other  notes  besides  the  $46.- 
000  note,  on  the  ground  that  plaintiff  had  not 
pleaded  said  other  notes.  The  other  notes 
referred  to  were:  One  note  executed  by 
Martin  Casey,  payable  to  John  Foster,  cash- 
ier, for  the  sum  of  $7,975,  dated  February  17, 
1893,  payable  six  months  after  date,  with  in- 
terest from  maturity  at  8  per  cent  per  an- 
num; and,  second,  one  note  for  $10,000,  dat- 
ed January  1,  1891,  executed  by  the  Huffman 
Implement  Company  to  Sallie  Huffman,  and 
Indorsed  by  C.  J.  Swasey,  said  note  being  in- 
dorsed to  the  National  Bank  of  Commerce. 
After  the  exclusion  of  this  evidence,  plain- 
tiff asked  leave  to  file  a  trial  amendment  so 
as  to  authorize  the  introduction  of  said  tes- 
timony, which  was  refused,  and  the  court  in- 
structed the  jury  to  find  for  defendant  which 
was  done,  resulting  in  judgment  as  afore- 
said. The  assignments  of  error  call  in  ques- 
tion the  action  of  the  court  in  so  excluding 
said  evidence  and  in  refusing  to  permit  said 
amendment  We  are  of  opinion  that  no  er- 
ror in  this  has  been  shown.  It  is  clear  that 
plaintiff  in  error  sued  as  the  legal  and  abso- 
lute owner  of  the  stock  in  question.  No  oth- 
er right  is  set  up  In  his  petition.  The  de- 
fendant in  error's  answer  was  to  the  effect 
that  he  was  but  the  naked  holder  of  the  le- 
gal title,  for  the  purpose  of  securing  the  pay- 
ment of  a  note  given  by  Casey  &  Swasey  to 
the  National  Bank  of  Commerce,  which  note 
had  been  in  fact  paid.  This,  if  true,  cer- 
tainly constituted  a  perfect  defense  to  plain- 
tiff's cause  of  action.  So  far  as  shown  by 
the  record,  plaintiff  in  error  makes  no  an- 
swer to  this  defense,  but  by  force  of  the 
statute  it  is  to  be  considered  denied.  So 
stood  the  issues  as  made  by  the  pleadings 
when  the  parties  went  to  trial.  The  fact  if 
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true,  that  plaintiff  In  error  held  title  as  trus- 
tee to  secure  the  payment  not  only  of  the 
note  for  $40,000,  as  alleged  by  defendants, 
but  also  for -the  payment  of  the  two  notes 
offered  In  evidence,  was  In  the  nature  of  a 
plea  in  confession  and  avoidance,  and  we 
think  should  have  been  pleaded  in  answer 
to  the  defense  presented. 

It  is  Insisted  that  defendants  pleaded  such 
other  note  or  notes,  and  that,  therefore,  the 
omission  is  cured.  We  cannot  agree  to  this 
construction  of  the  pleadings.  It  is  true 
that,  among  other  things,  Casey  &  Swasey 
stated  in  their  answer,  which  was  also 
adopted  by  defendant  in  error,  that  after  the 
payment  of  the  $46,000  note  there  was  a  sur- 
plus of  $785  that  had  been  illegally  applied 
on  an  individual  note,  describing  one  of  the 
notes  so  offered  in  evidence  by  plaintiff  In 
error;  but  the  bank  had  not  been  made  a 
parly,  and  no  relief  was  invoked  by  reason 
of  such  appropriation  of  said  surplus.  The 
$46,000  note  was  not  described  or  set  out  In 
any  of  the  pleadings,  and  we  think  that,  to 
give  effect  to  that  provision  showing  that  the 
475  shares  had  been  deposited  to  secure  the 
$46,000,  "or  any  other  liability  of  the  under- 
signed to  said  bank,  due  or  to  become  due," 
It  should  appear  in  some  of  the  pleadings. 
How  else  could  it  be  supposed  that  defend- 
ant in  error  and  Casey  &  Swasey  would  have 
notice  of,  and  a  consequent  opportunity  to 
meet,  such  an  issue  with  proof?  -  See  Tele- 
graph Co.  v.  Smith,  88  Tex.  9,  28  S.  W.  931, 
and  30  S.  W.  549;  Ware  v.  Shafer,  88  Tex. 
44,  29  S.  W.  756.  But  If  fh  error  as  to  this 
conclusion,  there  is  another  view  that  would 
seem  to  be  conclusive  of  the  question.  As 
before  stated,  among  other  things,  defend- 
ants alleged,  and  it  was  afterwards  shown, 
that  the  dividend  in  question  was  in  fact 
paid  by  Casey  &  Swasey  to  said  bank,  who 
beyond  dispute  was  the  real  beneficial  party 
entitled  to  receive  the  same.  This  fact  is 
undisputed  in  the  proof,  nor  was  there  any 
offer  to  controvert  it  If  a  state  of  facts  ex- 
isted that  entitled  the  naked  trustee  to  re- 
cover said  dividends  notwithstanding  the 
actual  receipt  thereof  by  the  real  party  in 
interest,  we  think  such  trustee  should  have 
pleaded  such  facts.  No  such  matter  was 
pleaded  by  appellant 

Nor  are  we  able  to  say  that  there  was  er- 
ror in  refusing  to  permit  plaintiff  to  amend 
as  requested.  Our  statute  provides  that  "all 
amendments  to  pleadings  •  •  •  when 
court  is  in  session  must  be  filed  under  leave 
of  the  court  upon  such  terms  as  the  court 
may  prescribe,  before  the  parties  announce 
ready  for  trial,  and  not  thereafter."  Sayles' 
Civ.  St  art  1188.  The  statute  in  express 
terms  denies  the  right  of  amendment  after 
an  announcement  of  ready  for  trial.  We  are 
not  inclined  to  enlarge  exceptions  to  this 
statutory  rule,  and  we  think  It  should  be 
made  to  clearly  appear  that  the  trial  Judge 
abused  his  discretion  before  reversing  a  rul- 
ing apparently  In  exact  accord  with  legisla- 


tive direction.  The  bill  of  exceptions  to  the 
action  of  the  court  here  complained  of,  omit- 
ting formal  parts,  is  as  follows:  "Be  it  re- 
membered that  on  the  trial  of  the  above 
cause,  and  after  the  court  had  ruled  out  the 
testimony  as  shown  In  bill  of  exception  No. 
],  plaintiff,  by  his  attorney,  asked  leave  of 
the  court  to  file  a  trial  amendment  and  plead 
so  as  to  authorize  the  admission  in  evidence 
of  said  testimony,  and  setting  up  that  he  held 
said  stock  as  collateral  security  to  the  notes 
ruled  out  by  said  bill  of  exceptions;  all  of 
which  the  court  refused  tq  permit  and  the 
plaintiff  excepted."  It  will  be  noted  that  the 
grounds  of  the  court's  ruling  are  not  stated, 
nor  are  the  circumstances  relating  thereto  set 
out  in  the  bllL  No  offer  or  attempt  is  here 
made  to  avoid  the  legal  effect  of  the  actual 
receipt  of  the  dividend  sued  for  by  the  benefi- 
ciary. The  rule  is  statutory  that  the  bill 
should  state  the  action  of  the  court  "with, 
such  circumstances  or  so  much  of  the  evi- 
dence as  may  be  necessary  to  explain  it" 
(Sayles'  Civ.  St.  art.  1361);  and  it  must  ap- 
pear therefrom  that  error  to  the  prejudice  of 
the  party  complaining  has  been  done.  Every 
presumption  is  in  favor  of  the  action  of  the 
court  and  the  circumstances  may  have  been 
such  as  to  show  that  the  court's  discretion 
was  properly  exercised  in  the  matter.  It  is 
stated  In  appellant's  brief  that  he  sought 
to  withdraw  bis  announcement  of  ready  for 
trial,  but  the  record  contains  no  evidence  of 
such  request  Judgment  affirmed. 


ABILENE  LIVE-STOCK  CO.  v.  QUINN. 
(Court  of  Civil  Appeals  of  Texas.   May  27, 
1899.) 

SCHOOL.  LANDS— APPLICATION  TO  PURCHASE — 
TRESPASS  TO  TRY  TITLE — LEASES — 
ISSUES  AND  PROOF — APPEAL. 

1.  An  application  to  the  commissioner  of  the 
general  land  office  to  purchase  school  lands, 
where  in  compliance  with  the  act  of  1895,  is  good 
under  the  amendatory  act  of  1&>7. 

2.  In  trespass  to  try  title  to  school  lands,  it 
was  proper  to  exclude  a  lease  of  the  lands  to 
plaintiffs  grantor,  where  the  lease  had  been 
abandoned  and  canceled,  and  the  grantor  had 
afterwards  made  an  application  to  purchase. 

3.  In  trespass  to  try  title,  where  there  is  a  spe- 
cial answer  not  pleading  fraud  and  collusion  be- 
tween plaintiff  and  his  grantor  in  the  purchase 
of  school  lands,  such  issue  cannot  be  proven  or 
submitted  under  the  plea  of  not  guilty. 

4.  The  appellate  court  may  show  a  reason  not 
relied  on  by  appellant  in  the  assignment  of  er- 
rors in  his  brief,  against  the  giving  of  a  certain 
instruction. 

Appeal  from  district  court,  Taylor  county; 
T.  H.  Conner,  Judge. 

Trespass  to  try  title  by  the  Abilene  Live- 
stock Company  against  E.  J.  Qulnn.  From  a 
judgment  for  defendant  plaintiff  appeals.  Re- 
versed. 

Wagstaff  &  Lasley,  for  appellant  R.  E. 
Chandler,  for  appellee. 

HUNTER,  J.  This  was  an  action -of  tres- 
pass to  try  title  to  a  section  of  school  land 
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situated  In  Taylor  county,  and  was  filed  by 
appellant  February  15,  1898.  The  appellee 
pleaded  "Not  guilty,"  and  set  up  improve- 
ments made  in  good  faith,  and  specially  that 
the  E.  B.  Sparks,  appellant's  vendor,  who  ap- 
plied to  purchase  said  land  from  the  state, 
was  not  a  citizen  of  the  state  of  Texas  at 
the  date  of  his  application,  and  was  not  a 
bona  fide  resident  upon  any  land  within  a 
radius  of  five  miles  of  the  section  in  question. 
The  case  was  tried  by  a  Jury,  who  found  In 
favor  of  appellee  for  the  land,  upon  which 
judgment  was  rendered,  and  from  which 
judgment  this  appeal  is  taken. 

It  seems  that  the  appellee  moved  his  fam- 
ily upon  the  section  In  controversy  on  August 
19,  1897,  with  bedding,  cooking  utensils,  etc., 
and  cooked,  ate,  and  slept  there  until  on  the 
21st  of  the  same  month,  when,  under  the  ad- 
vice of  his  attorney,  after  having  made  his 
application  to  the  land  commissioner  to  pur- 
chase the  same  on  the  20th,  he  left  the  land 
temporarily,  and  went  back  to  gather  his 
crop,  about  five  or  Bix  miles  from  this  sec- 
tion. He  and  his  family  often  returned  to 
the  land,  and  camped,  cooked,  ate,  and  slept 
on  It;  and  he  carried  poles  upon  it,  and  built 
a  pen  about  three  feet  high,  and  cleared  off  a 
place  for  his  residence,  and  trimmed  up  the 
trees  on  and  around  it,  and  ever  since  the 
19th  of  August,  1897,  has  claimed  it  as  his 
home.  After  gathering  his  crop,  he  moved 
his  family  on  It  November  1,  1897,  and  built 
his  residence  and  fences,  and  dug  a  well,  and 
cleared  land  and  put  it  in  cultivation,  and 
has  lived  on  it  with  his  family  ever  since  as 
his  home,  and  has  had  no  other. 

On  the  trial  of  the  cause  the  appellee's  ap- 
plication to  the  commissioner  of  the  general 
land  office  to  purchase  the  land  was  admitted 
only  for  the  purpose  of  sustaining  his  claim 
for  improvements  placed  upon  the  land  in 
good  faith,  but  was  excluded  from  the  con- 
sideration of  the  jury  on  the  question  of  ap- 
pellee's title  to  the  section,  upon  the  ground 
that  it  was  made  to  conform  to  the  act  of 
1695  for  the  sale  of  such  school  lands,  ex- 
cluding the  amendatory  act  of  1897.  There  Is 
no  cross  assignment  of  error  to  this  ruling  of 
the  lower  court;  but  as  we  shall  reverse  the 
judgment  on  other  grounds,  necessitating  an- 
other trial,  we  think  it  not  improper  to  state 
that  in  our  view  of  the  question,  as  presented 
by  the  record,  the  application  should  not 
have  been  so  limited.  It  seems  that  the  re- 
quirements of  such  an  application  are  the 
same  under  the  act  of  1895  as  under  the  act 
of  1897,  and  we  think  the  form  of  the  appli- 
cation, If  in  compliance  with  the  act  of  1895, 
was  good  under  the  act  of  1897. 

The  first  assignment  Is  overruled,  because 
the  court  did  not  err  In  excluding  the  Sparks 
lease.  He  had  abandoned  and  canceled  his 
lease,  and  made  application  to  purchase  the 
section,  and  the  appellant  must  stand  or  fall 
on  the  application  of  Sparks  to  purchase. 
The  title  under  the  lease  had  terminated,  and 
possession  under  a  title  that  had  ceased  and 


terminated  would  not  have  been  sufficient  to 
recover  upon. 

The  second  error  assigned  complains  of  the 
court's  action  In  submitting  to  the  jury  the 
issue  of  fraud  and  collusion  between  Sparks 
and  the  appellant  in  the  purchase  of  the  land, 
the  evidence  tending  to  show  that  Sparks' 
application  was  In  fact  made  for  the  appel- 
lant corporation;  and  this  assignment  we  are 
compelled  to  sustain,  upon  the  ground  that  no 
such  issue  was  pleaded  by  the  defendant, 
and,  there  being  a  special  answer.  It  could  not 
be  proved  under  the  plea  of  not  guilty.  We 
notice  that  this  reason  why  the  charge  was 
erroneous  is  not  specifically  set  forth  under 
any  proposition  In  appellant's  brief,  but  the 
assignment  clearly  charges  error  in  the  giving 
of  the  instruction,  and  it  is  now  settled  prac- 
tice that  In  such  case  the  appellate  court  may 
show  a  reason  for  the  error  not  relied  on  by 
the  appellant. 

There  are  other  errors  assigned,  but  we 
think  they  will  not  probably  arise  on  another 
trial,  and  we  therefore  pass  them  without 
discussion.  For  the  error  pointed  out,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed. 

CONNER,  C.  J.,  not  sitting. 


BLAOKMAN  v.  SCHIERMAN. 

(Court  of  Civil  Appeals  of  Texas.    June  S, 
1899.) 

ACTION  TO  CANCEL  DEED  —  FRAUDULENT 
DEED — IMPEACHMENT  BY  GRANTOR— EVI- 
DENCE —  INSTRUCTIONS  —  DELIVERY  OP 
DEED--RECORDING — FORM  OP  JUDGMENT. 

1.  Equity  will,  at  the  suit  of  die  administrator 
of  the  grantor,  where  he  died  in  possession,  set 
aside  a  deed  made  to  defraud  the  grantor's  cred- 
itors, which  was  never  delivered  by  him  or  ac- 
cepted by  the  grantee,  though  recorded  by  one 
having  no  authority  so  to  do. 

2.  The  rule  that,  where  the  rights  of  creditors 
are  not  involved,  equity  will  not  permit  a  grantor 
or  his  executor  to  invalidate  his  deed  by  proving 
that  it  was  given  for  the  purpose  of  defrauding 
creditors,  has  no  application  where  the  deed  so 
executed  was  never  delivered  to  the  grantee, 
though  it  was  recorded  by  one  having  no  author- 
ity bo  to  do. 

3.  In  an  action  to  cancel  a  deed,  where  the  piv- 
otal question  was  whether  a  deed  from  the 
person  under  whom  both  parties  claim  was  deliv- 
ered, it  is  not  prejudicial  error  to  admit  instru- 
ments in  evidence  to  show  the  common  gran- 
tor's title. 

4.  In  an  action  by  an  executor,  testimony  as 
to  the  contents  of  a  letter  written  by  defendant 
to  deceased  is  inadmissible  to  show  his  accept- 
ance of  a  deed  made  by  deceased,  under  Rev.  St. 
§  2302,  relating  to  transactions  with  decedents, 
though  defendant  has  Riven  plaintiff  notice  to 
produce  the  letter,  and  he  has  not  done  so. 

5.  In  an  action  to  cancel  a  deed,  an  instruction 
that,  if  the  grantee  did  not  accept  the  conveyance 
during  the  lifetime  of  the  grantor,  he  cannot  re- 
cover, is  not  erroneous,  where  the  evidence  is 
conflicting,  and  the  validity  of  the  deed  depends 
upon  its  acceptance. 

6.  A  deed  executed  by  a  grantor,  but  never 
delivered,  will  not,  after  his  death,  be  treated  as 
a  testamentary  disposition,  in  the  absence  of  ev- 
idence of  such  an  intention  on  the  part  of  the 
grantor. 
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7.  The  recording  or  a  deed  by  one  not  author- 
ized so  to  do  by  the  grantor  will  not  be  given  the 
effect  of  a  delivery  of  the  deed. 

8.  In  an  action  to  cancel  a  deed,  where  the 
complaint  prayed  for  the  cancellation  of  the  deed, 
removal  of  a  cloud  on  the  title,  quieting  title, 
and  general  relief,  and  the  defendant  set  up  an 
affirmative  claim  to  title,  and  sought  to  recover 
the  land,  a  judgment  awarding  a  recovery  of  the 
land  to  plaintiff  is  authorized  by  the  pleadings. 

Appeal  from  district  court,  Navarro  county; 
L.  B.  Cobb,  Judge. 

Suit  by  William  Schiennan,  as  executor, 
against  John  W.  Blackman,  Jr.  From  a  de- 
cree in  favor  of  complainant,  defendant  ap- 
peals. Affirmed. 

On  the  6th  day  of  June,  1896,  appellee  In- 
stituted this  suit  In  the  district  court  of  Na- 
varro county  to  cancel  a  deed  made  by  his 
testator,  James  Cosgrove,  to  appellant  Appel- 
lee's original  petition  alleges,  In  substance, 
that  on  March  10,  1896,  his  testator,  Cosgrove, 
made  and  executed  a  pretended  deed  from 
himself  to  appellant,  by  which  he,  for  a  re- 
cited valuable  consideration,  pretended  to  con- 
vey to  appellant  76  acres  of  land  In  Navarro 
county;  that  in  fact  the  deed  was  without 
consideration,  but  that  Cosgrove,  Imagining 
that  his  land  would  be  levied  on  to  satisfy 
some  security  debts  he  had  incurred,  pretend- 
ed to  make  the  sale  of  the  land  to  appellant 
for  the  purpose  of  hiding  and  covering  up  the 
land,  believing  appellant  would  never  claim 
it;  that  Cosgrove  never  Intended  to  give  the 
land  to  appellant,  but  only  notified  him  he  had 
made  such  a  deed;  that  appellee,  without  the 
knowledge  of  Cosgrove,  had  the  deed  recorded, 
and  then  gave  it  to  Cosgrove,  In  whose  posses- 
sion it  remained  until  the  death  of  Cosgrove, 
when  It  came  into  appellee's  possession,  as 
bis  executor,  and  that  neither  the  deed  nor  the 
land  was  ever  delivered  to  appellant  by  either 
Cosgrove  in  his  lifetime,  or  appellee  since  his 
death;  that  the  deed  was  never  intended  to 
pass  the  title;  that  the  security  notes  which 
Cosgrove  feared  be  would  have  to  pay  wen 
settled  by  compromise,  wherefore  the  contin- 
gency by  which  the  title  might  have  passed 
to  appellant  never  happened;  that  since  Cos- 
grove's  death  appellant  is  claiming,  and  try- 
ing to  sell,  the  land;  that  he  never  asserted 
any  claim  to  the  land  prior  to  Cosgrove's 
death,  etc.  The  prayer  of  the  petition  is  that 
the  deed  be  canceled,  and  appellee's  title  to 
the  land  be  quieted,  etc.  The  appellant's  an- 
swer presented:  (1)  A  general  demurrer.  (2) 
A  general  denial  (3)  A  special  answer  alleg- 
ing that  the  deed  in  question  was  made,  ac- 
knowledged, and  filed  for  record  by  said  Cos- 
grove in  good  faith,  and  upon  a  valuable  and 
good  consideration,  vis.  to  recompense  appel- 
lant for  money  he  had  expended  for  medical 
attention  and  medicines  for  Cosgrove  during 
his  serious  Illness  at  appellant's  house,  in  New 
Orleans,  In  1892,  and  In  testimony  of  his  grati- 
tude to  his  nephew,  appellant,  for  the  care, 
kindness,  and  nursing  shown  and  given  him 
by  appellant  during  said  sickness;  that  Cos- 
grove wrote  appellant  that  he  bad  deeded  him 


the  land;  and  that  appellant  wrote  Cosgrove, 
accepting  the  conveyance.  (4)  Appellant  also, 
by  cross  bill,  made  Margaret  J.  Schiennan, 
wife  of  appellee,  a  party,  alleging  that  she 
was  the  sole  devisee  under  the- will  of  Cos- 
grove, and  by  the  cross  action  sued  appellee 
and  his  wife  for  the  land,  in  trespass  to  try 
title.  Mrs.  Schiennan  answered  appellant's 
cross  action  by  plea,  "Not  guilty."  The  trial 
terminated  in  a  verdict  and  Judgment  for 
plaintiff,  from  which  the  defendant  has  ap- 
pealed. 

The  evidence  was  sufficient  to  justify  the 
Jury  in  finding  the  existence  of  the  following 
facts,  which  we,  In  support  of  the  verdict, 
conclude  were  established  by  proof  upon  the 
trial:  (1)  James  Cosgrove  was  the  common 
source  of  title.  (2)  James  Cosgrove  was  sure- 
ty for  the  debt  of  his  son-in-law,  William 
Schiennan,  and  becoming  fearful  that  an  at- 
tempt would  be  made  to  force  him  to  pay  this 
debt,  and  for  the  purpose  of  defeating  any 
such  effort,  he  made  a  deed  to  his  nephew, 
John  W.  Blackman,  Jr.,  purporting,  for  a  valu- 
able consideration,  to  convey  the  land  in  ques- 
tion. (8)  No  consideration  was  in  fact  paid 
for  the  land.  Some  years  previous,  Cosgrove 
was  sick  at  Blackman's  house,  received  at  the 
latter's  hands  kind  and  affectionate  treatment, 
and  the  expense,  including  $25,  physician's 
bill,  was  paid  by  Blackman.  Blackman  was 
not  reimbursed  by  Cosgrove  for  this  expend- 
iture. It  was  not  Intended  that  the  title  to 
the  land  should  pass  by  the  deed.  The  deed 
was  never  delivered.  Blackman  was  not  giv- 
en possession  of  the  land,  and  made  no  claim 
to  it  until  after  the  death  of  Cosgrove.  (4) 
William  Schiennan  paid  off  or  discharged  the 
debt  for  which  Cosgrove  was  surety,  and  the 
contingency  never  arose  for  the  creditors  to 
enforce  payment  by  Cosgrove,  the  surety. 
(6)  Cosgrove  notified  Blackman  by  letter  of 
the  making  of  the  deed,— Blackman  then  re- 
siding In  New  Orleans,  La.,  and  Cosgrove  In 
Navarro  county,  Tex.,— but  it  was  not  shown 
that  there  was  any  acceptance  of  the  convey- 
ance by  Blackman.  (6)  The  deed  was  record- 
ed soon  after  its  execution,  but  William 
Schiennan  caused  this  to  be  done  without  the 
knowledge  of  Cosgrove,  and  did  not  inform 
htm  of  the  fact  that  It  was  recorded.  Cos- 
grove acknowledged  the  deed,  and  left  it  with 
the  notary  to  affix  his  certificate  of  acknowl- 
edgment. He  sent  Schiennan  for  the  deed 
afterwards,  and,  thinking  It  should  be  record- 
ed, Schiennan  had  this  done.  (7)  Cosgrove 
died  testate.  William  Schiennan  was  consti- 
tuted Independent  executor  of  his  estate,  ac- 
cepted and  qualified  as  such,  and  Mrs.  Schler- 
man  was  made  sole  devisee  in  the  will.  (8) 
It  was  not  shown  that  the  estate  owed  any 
debts. 

John  H.  Rice,  for  appellant.  O.  W.  Croft, 
for  appellee. 

FINLEY,  C.  J.  (after  stating  the  facts).  1. 
The  overruling  of  the  general  demurrer  to 
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the  petition  Is  first  assigned  as  error.  Under 
this  assignment  the  legal  proposition  Is  urged 
that  the  law  will  not  permit  the  executor  to 
avoid  his  testator's  deed  by  showing  that  it 
was  made  for  a  fraudulent  purpose;  citing, 
as  support,  Danzey  v.  Smith,  4  Tex.  412. 
The  case  cited  holds  that  the  heirs  cannot  im- 
peach the  deed  of  the  ancestor  under  whom 
they  claim  upon  the  ground  that  the  convey- 
ance was  without  consideration,  and  made 
merely  for  the  purpose  of  putting  the  property 
out  of  the  reach  of  creditors.  The  discussion 
indicates  that  the  same  rule  would  apply  to  a 
suit  prosecuted  by  an  executor  or  adminis- 
trator for  the  sole  benefit  of  heirs  or  devisees, 
and  later  cases  have  expressly  held  that  an 
executor  or  administrator  cannot  Impeach 
such  a  conveyance.  Cobb  v.  Norwood,  11 
Tex.  556;  Connell  v.  Chandler,  13  Tex.  5,  6; 
Wilson  v.  Demander,  71  Tex.  605,  9  S.  W.  678. 
That  case  does  not  decide  the  question  which 
arises  upon  the  facts  alleged  and  proven  in 
this  case.  The  ground  upon  which  the  deed 
in  question  Is  sought  to  be  canceled  as  a 
cloud  upon  title  Is  that  the  conveyance  of  the 
land  was  never  consummated,  because  there 
was  no  delivery  of  the  deed,  and  the  pretend- 
ed grantee  never  accepted  the  conveyance  or 
acquired  possession  of  the  land.  Where  no 
question  of  fraud  is  involved,  it  is  well  set- 
tled that  a  delivery  of  the  deed  Is  essential 
to  render  the  sale  of  land  complete  and  ef- 
fective. Hubbard  v.  Cox,  76  Tex.  239,  13  S. 
W.  170;  Stefflan  v.  Bank,  69  Tex.  513,  6  S. 
W.  823;  McLaughlin  v.  McManigle,  63  Tex. 
553.  In  Hunt  v.  Butterworth,  21  Tex.  133, 
it  is  held  that,  a  fraudulent'  gift  not  being 
consummated  by  delivery  of  the  deed  In  the 
lifetime  of  the  donor,  and  the  latter  dying  In 
possession,  the  property  Is  assets  in  the  hands 
of  the  administrator,  and  he  may  maintain  an 
action  for  its  recovery.  Mr.  Justice  Wheeler, 
delivering  the  opinion  of  the  court,  recognizes 
the  general  rule  that  a  fraudulent  conveyance 
binds  the  grantor  and  privies,  but  also  states 
and  establishes  limits  or  exceptions  to  this 
role.  This  case  comes  within  the  exception 
that,  where  the  fraudulent  gift  has  not  been 
consummated  by  delivery  of  the  deed,  the 
administrator  or  heir  may  maintain  a  suit 
for  a  recovery  of  the  property.  The  court 
did  not  err  in  overruling  the  general  demur- 
rer. 

2.  The  court  permitted  William  Schierman 
to  testify,  over  objection  of  appellant,  that, 
when  Cosgrove  executed  the  deed  to  Black- 
man,  he  (Schierman)  owed  some  notes  on  a 
gin,  and  Cosgrove  was  surety  upon  said  notes. 
The  court  also  permitted  0.  W.  Croft,  Esq.,  to 
testify,  over  appellant's  objection,  that  when 
Cosgrove  acknowledged  the  deed  before  him, 
as  notary,  he  asked  Cosgrove  why  be  was 
making  the  deed,  and  Cosgrove  replied  that 
he  was  surety  on  some  notes  of  William 
Schierman,  his  son-in-law,  and  he  feared  his 
land  might  be  levied  on  by  the  holders  of  the 
notes,  and  he  was  putting  the  land  In  his 
nephew's  name  in  order  to  cover  it  op  from 


the  holders  of  such  notes  for  the  time  being, 
and  that  it  might  not  become  necessary  to 
give  this  land  to  his  nephew.  The  second 
and  third  assignments  of  error,  based  upon 
the  admission  of  this  evidence,  are  presented 
together;  and  under  them  the  single  legal 
proposition  is  urged,  that,  where  the  rights  of 
creditors  are  not  involved,  equity  will  not  per- 
mit the  grantor,  nor  bis  executor,  to  Invali- 
date such  a  deed  by  proving  that  the  grantor 
made  the  deed  for  the  purpose  of  hindering, 
delaying,  or  defrauding  his  creditors.  This 
general  proposition  has  already  been  consid- 
ered, and  need  not  be  further  discussed.  The 
evidence  was  material  and  admissible,  in  con- 
nection with  other  evidence  tending  to  estab- 
lish the  allegation  that  there  was  no  de- 
livery of  the  deed,  and  no  intention  that  title 
should  thereby  be  passed.  Had  the  (incontro- 
verted evidence  shown  an  executed  convey- 
ance, a  different  rule  would  obtain.  A  mere 
unexecuted  intention  to  commit  a  fraud  is 
not  placed  under  the  same  ban  of  the  law  as 
a  consummated  act  of  fraud.  In  an  action 
to  set  aside  an  alleged  fraudulent  conveyance, 
It  has  been  held  that  delivery  of  the  deed 
must  be  alleged.  Doerfler  v.  Schmidt,  64  CaL 
265,  30  Pac.  816.  The  law  deals  with  acts, 
not  mere  unconsummated  intentions. 

8.  The  fourth  assignment  raises  the  ques- 
tion of  the  admission  of  Improper  evidence. 
Over  the  objection  of  Irrelevancy  and  Imma- 
teriality, the  court  permitted  the  plaintiff  to 
introduce  in  evidence  these  instruments:  "01) 
Deed  from  Parmalee  and  wife  to  Jas.  Cos- 
grove, dated  June  13,  1862,  conveying  1,301 
acres  of  the  W.  M.  Love  survey,  in  Navarro 
county,  for  a  recited  consideration  of  $6,000 
cash.  (2)  Deed  from  Jas.  Cosgrove  to  John 
W.  Blackman,  Sr.,  dated  December  28,  1868. 
conveying  480  acres  of  land  of  said  survey, 
for  recited  consideration  of  $1,200  cash.  (3) 
Deed  from  Jas.  Cosgrove  to  Wm.  Croft,  con- 
veying 320  acres  of  said  survey,  for  a  re- 
cited consideration  of  $700.  (4)  Power  of  at- 
torney from  John  W.  Blackman,  Sr.,  and  wife, 
to  Jas.  Cosgrove,  dated  June  2,  1875,  empow- 
ering Cosgrove  to  sell  and  make  deeds  to  gran- 
tor's land  in  Navarro  county,  out  of  the  Love 
survey-  (5)  Deed  from  Blackman,  Sr.,  by  Jas. 
Cosgrove's  attorney,  to  Margaret  J.  Cosgrove, 
dated  August  31,  1880,  conveying  100  acres 
of  the  Love  survey,  for  consideration  of  gran- 
tee's 3  notes,  for  $266  each.  (6)  Deed  from 
Margaret  J.  Cosgrove  to  Jas.  Cosgrove,  dated 
March  13,  1886,  conveying  635  acres  of  the 
Love  survey;  consideration  being  cancellation 
of  the  notes  of  Margaret  3.  Cosgrove  given 
to  Jas.  Cosgrove.  (7)  Deed  from  John  W. 
Blackman,  Sr.,  by  Jas.  Cosgrove's  attorney, 
to  Margaret  J.  Cosgrove,  dated  May  23,  1879, 
conveying  380  acres  of  the  Love  survey,  for 
a  consideration  of  $2,000,  In  5  notes,  of  $400 
each.  (8)  Deed  from  Wm.  Croft  to  Wm. 
Young,  dated  December  26,.  1874,  conveying 
160  acres  of  the  Love  survey,  for  considera- 
tion of  $880  cash.  (9)  Deed  from  John  W. 
Blackman,  Sr.,  to  Jas.  Cosgrove,  conveying 
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grantor's  Interest  to  whatever  lands  the  rec- 
ords of  Navarro  county  show  him  to  be  enti- 
tled to  in  said  county,  for  consideration  of 
$1,  and  other  considerations  valuable  in  law, 
dated  October  8,  1894."  There  Is  no  legal 
proposition  pointing  to  any  specific  element  or 
elements  common  to  these  Instruments  upon 
which  the  objection  is  based.  It  is  merely 
announced  that  "the  admission  of  improper  ev- 
idence, which  may  have  improperly  influenced 
the  jury,  Is  cause^for  reversal."  We  are  left 
to  conjecture  as  to  the  real  question  Intended 
to  be  presented  for  decision.  This  manner  of 
presenting  for  revision  the  rulings  of  the  trial 
court  upon  the  admission  of  evidence  Is  Quite 
unsatisfactory.  Cobb  v.  Norwood,  11  Tex. 
556.  The  land  In  question  in  this  suit  is  75 
acres  out  of  the  W.  M.  Love  survey,  and  all 
these  instruments  relate  to  the  title  of  this 
survey,  or  parts  of  it.  It  is  true  that  James 
Oosgrove  was  clearly  the  common  source  of 
title,  and  it  was  not  necessary  to  go  back  of 
the  common  source;  but,  because  a  common 
source  is  shown,  it  is  certainly  not  material 
error  to  admit  a  deed  in  the  plaintiff's  chain 
of  title  beyond  the  common  source.  We  think 
it  manifest  from  the  record  that  appellant 
sustained  no  injury  from  this  evidence.  The 
real  Issue  In  the  case,  under  the  evidence  and 
the  charge  of  the  court,  was  whether  there 
was  an  executed  conveyance  of  the  land  In 
suit  by  James  Cos  grove  to  John  W.  Black- 
man,  Jr.  The  uncontroverted  evidence  show- 
ed that  the  deed  Itself  was  never  actually  de- 
livered, and  that  it  was  put  to  record  with- 
out the  authority  or  consent  of  the  grantor. 
The  evidence  showed  that  Gosgrove  notified 
Blackman  by  letter  that  he  had  made  the 
deed,  and  there  was  an  issue  In  the  evidence 
whether  Blackman  accepted  the  conveyance. 
Upon  this  point  the  court  Instructed  the  Jury 
that,  if  Blackman  did  accept  it,  the  deed 
became  effectual  to  bind  the  grantor,  and  his 
executor  could  not  recover.  This  was  the 
pivotal  Issue  of  fact,  and  we  cannot  see  how 
the  deeds  in  question,  under  this  assignment, 
could  have  affected  such  issue  to  appellant's 
hurt  We  hold  that  the  assignment  should 
not  be  sustained. 

4.  The  answer  of  John  W.  Blackman,  Jr., 
to  the  twenty-third  Interrogatory,  was  ex- 
cluded upon  objection  of  plaintiff,  and  this 
ruling  Is  assigned  as  error.  The  answer  was 
to  this  effect:  "I  distinctly  remember,  in  my 
reply  to  Mr.  Cosgrove's  letter  of  July  7th, 
that  I  stated  or  intimated  that  I  would  accept 
his  offer  to  deed  me  this  land,"  Notice  had 
been  given  the  plaintiff  to  produce  this  letter, 
and  he  had  not  done  so.  It  Is  believed  that 
this  evidence  Is  inhibited  and  rendered  in- 
competent by  article  2302,  Rev.  St  Garrison 
v.  King's  Adm'r,  86  Tex.  188. 

5.  The  sixth  and  seventh  assignments  com- 
plain of  the  charge  of  the  court  to  the  effect 
that  If  Blackman  did  not  accept  the  convey- 
ance during  the  lifetime  of  Oosgrove,  plain- 
tiff should  recover.  It  is  first  urged,  under 
these   assignments,   that   such  acceptance 


should  be  presumed.  The  evidence  made  it  a 
doubtful  Issue  of  fact  and  in  this  respect  the 
charge  was  not  error.  Hubbard  v.  Cox,  76 
Tex.  239,  13  S.  W.  170;  Stefflan  v.  Bank,  69 
Tex.  618,  6  S.  W.  823.  It  Is  next  Insisted 
that  the  deed  is  In  the  nature  of  a  testamentary 
disposition  of  real  estate,  and,  not  having 
been  revoked  by  the  grantor  In  his  lifetime, 
inured  to  appellant's  benefit  on  the  death  of 
the  grantor.  It  is  sufficient  to  say  of  this 
proposition  that  there  is  no  evidence  upon 
which  It  can  properly  be  based. 

6.  The  eighth  assignment  challenges  the 
verdict  as  contrary  to  the  charge  as  applied  to 
the  facts.  This  assignment  Is  not  sustained 
by  the  record.  Under  this  assignment  we  will 
notice  the  matter  of  the  recording  of  the  deed, 
although  this  point  is  not  directly  raised  by 
the  assignment.  As  previously  stated,  the 
deed  was  caused  to  be  recorded  by  Scbierman, 
on  the  suggestion  of  the  notary,  without  the 
knowledge  or  consent  of  the  grantor.  The 
recording  of  a  deed  under  such  circumstan- 
ces was  not  the  act  of  the  grantor,  and  should 
not  be  given  the  effect  of  a  delivery  of  the 
deed.  Culmore  v.  Genove  (Tex.  Olv.  App.) 
24  S.  W.  83. 

7.  The  last  assignment  objects  to  the  form 
of  the  judgment,  because  it  awards  a  recovery 
of  the  land.  The  prayer  of  the  petition  is 
for  cancellation  of  the  deed,  removal  of 
cloud,  quieting  title,  and  for  general  relief. 
Appellant  set  up  affirmative  claim  to  title, 
and  sought  a  recovery  of  the  land.  The 
judgment  rendered  was  authorized  by  the 
pleadings.  We  find  no  error  In  the  judgment, 
and  It  will  be  affirmed.  Affirmed. 


EMERSON  v.  BEDFORD  et  ux. 
(Court  of  Civil  Appeals  of  Texas.  May  27, 
1899.) 

DEEDS— CONSTRUCTION— CONVEYANCE  OF 
STREETS. 

A  deed  of  several  blocks  of  land  separated 
by  streets,  as  laid  out  by  the  grantor,  conveys 
the  title  to  the  intervening  streets  as  effectually 
as  if  they  had  been  expressly  included. 

Appeal  from  district  court,  Knox  county; 
S.  I.  Newton,  Judge. 

Injunction  by  H.  G.  Bedford  and  wife 
against  S.  P.  Emerson.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 

Jo.  A.  P.  Dickson,  Fitzhugh  &  Smith,  and 
Stephens  &  Chase,  for  appellant  Morgan  & 
Coombes,  for  appellees. 

STEPHENS,  J.  H.  G.  Bedford  and  wife 
brought  this  suit  in  the  district  court  of  Knox 
county  to  enjoin  a  writ  of  possession  In  favor 
of  S.  P.  Emerson  issuing  from  the  district 
court  of  Dallas  county  upon  a  Judgment  to 
which  H.  G.  Bedford,  but  not  his  wife,  was 
a  party  defendant.  This  writ  directed  the 
sheriff  of  Knox  county,  who  was  also  made 
a  party  to  this  suit,  to  place  appellant  In  pos- 
session of  blocks  128,  129,  177,  178,  179,  180, 
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and  the  north  half  of  blocks  127  and  176,  In 
the  town  of  Benjamin,  In  Knox  county. 
These  blocks,  with  the  Intervening  streets, 
had  thus  been  laid  off: 


128 


177 


10 


12 


8 


Rawdon  St 


eo  f.  w. 


3  2 


127 


I  8 


10    11  12 


Bedford  and  wife  occupied  a  dwelling  house 
situated  upon  Rawdon  and  Blast  streets, 
where  they  cross  each  other,  and  sought  by 
injunction  to  limit  the  scope  of  the  writ  of 
possession  to  the  blocks  separated  by  and 
abutting  on  the  streets,  upon  the  ground  that 
no  title  to  the  streets  passed  to  appellant  by 
the  conveyance  of  the  surrounding  blocks. 
This  view  was  adopted  by  his  honor,  the  dis- 
trict judge,  and  judgment  was  entered  in  ac- 
cordance therewith,  as  will  be  seen  from  his 
second  conclusion  of  law,  reading:  "The 
judgment  passing  the  title  of  the  four  blocks 
of  land  adjoining  the  streets  on  each  side  to 
defendants  did  not  pass  the  title  to  the  lands 
in  the  streets." 

The  fourth  conclusion  of  fact  reads:  "At 
the  time  they  conveyed  the  streets,  H.  G.  and 
F.  E.  Bedford  owned  the  four  blocks  of  land 
which  said  streets  divide."  The  deed  refer- 
red to  in  this  conclusion  was  made  and  re- 
corded in  March,  1800,  with  the  accompany- 
ing plat  as  indicated  above;  but  no  person 
was  named  as  grantee,  the  concluding  clause 
of  the  deed  reading:  "And  we  herein  and 
hereby  relinquish  all  our  respective  rights, 
title,  or  interest  in  and  to  any  and  all  lands 
included  or  contained  inside  the  limits  of  said 
streets,  to  be  the  common  property  of  the 
general  public,  for  their  use  and  behoof  for- 
ever." It  seems,  however,  that  these  streets 
were  never  opened  and  used  or  otherwise  ac- 
cepted by  the  public;  but  that  did  not  affect 
the  rights  of  the  subsequent  grantees  of  the 
blocks,  taking  conveyances  with  reference  to 
the  streets.  What,  then,  is  the  legal  effect  of 


a  deed  conveying  several  blocks  of  land  i 
rated  by  streets,  as  between  the  grantor,  who 
has  laid  off  the  land  Into  blocks  and  streets, 
and  the  grantee  of  the  blocks,  who  has  ac- 
cepted a  conveyance  thereof  with  reference 
to  such  plat?  This  question  is  answered  for 
us  by  the  opinion  of  Chief  Justice  Llghtfoot 
in  Bond  v.  Railway  Co.  (Tex.  Civ.  App.)  39 
S.  W.  978,  In  which  case  a  writ  of  error  was 
denied.  The  authorities  are  there  cited  and 
quoted  from,  and  we  can  add  nothing  to  what 
is  so  well  stated  In  that  opinion.  It  results 
that  the  deed  under  which  appellant  deralgn- 
ed  title,  conveying  the  blocks  on  both  sides 
of  the  streets,  had  the  effect  of  conveying  the 
title  to  the  Intervening  streets  themselves, 
just  as  effectually  as  if  they  had  been  ex- 
pressly included.  The  Judgment  of  like  im- 
port should  be  given  like  effect  Therefore, 
upon  the  uncontroverted  facts  so  briefly  set 
forth  in  the  statement  of  facte  and  In  the 
court's  conclusions  of  fact  taken  in  connec- 
tion with  facts  admitted  in  appellees*  peti- 
tion for  Injunction,  the  judgment  is  i 
and  here  rendered  in  favor  of  appellant 


KINO  COUNTY  LAND  &  LIVE-STOCK  CO. 
et  al.  v.  THOMSON. 

(Court  of  Civil  Appeals  of  Texas.  June  21, 

1890.) 

TRIAL— AMENDED  ANSWER  —  CORPORATIONS — 
RENEWALS  07  INDEBTEDNESS— RELEASE  OF 
LIENS— DEEDS— QUANTITY  OF  LAND— BUR- 
DEN OF  PROOF. 

1.  It  is  not  reversible  error  of  the  trial  court 
to  permit  the  plaintiff  to  file  a  trial  amendment 
which  is  not  necessary  to  plaintiffs  right  to  re- 
cover, though  he  had  announced  ready  for  trial, 
and  had  introduced  all  his  testimony. 

2.  In  an  action  on  notes  of  a  corporation 
where  the  defendant  contends  that  such  notes 
were  giren  in  violation  of  an  agreement  between 
the  stockholders  providing  that  no  debt  or  lia- 
bility shall  be  created  by  the  corporation  to  ex- 
ceed a  certain  amount,  without  the  consent  of  the 
owners  of  four-fifths  of  all  the  stock,  the  burden 
of  proof  is  on  the  defendant  to  show  that  such 
notes  created  a  new  debt,  within  the  meaning 
of  the  agreement 

3.  The  execution  of  new  notes  without  the  con- 
sent of  the  owners  of  four-fifths  of  all  the  stock, 
for  a  pre-existing  indebtedness,  is  not  the  cre- 
ation of  a  new  debt  or  liability,  within  the  mean- 
ing of  an  agreement  entered  into  between  the 
old  stockholders  of  the  corporation  and  a  pur- 
chaser of  a  portion  of  the  stock,  providing  that 
no  debt  or  liability  shall  be  created  by  said  cor- 
poration to  exceed  $20,000  without  the  consent 
of  the  owners  of  fouMifths  of  all  the  stock. 

4.  The  action  of  creditors  of  a  corporation, 
who  are  also  stockholders,  In  releasing  liens  by 
which  their  debts  were  secured,  does  not  inju- 
riously affect  the  interest  of  one  to  whom  shares 
of  stock  have  been  transferred  as  collateral, 
where  the  funds  realized  from  the  property  so 
released  were  not  misappropriated,  as  such  hold- 
er occupies  merely  the  position  of  a  stockholder 

5.  Exceptions  to  an  amended  answer  which 
was  not  filed  until  the  day  of  trial,  pleading  set- 
off, and  seeking  to  make  new  parties,  and  have 
them  served  with  citation,  without  offering  any 
excuse  for  not  having  done  so  sooner,  are  prop- 
erly sustained. 

6.  On  a  conveyance  of  39,800  acres,  with  10 
days'  time  to  determine  whether  the  field  notes 
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contained  such  number  of  acres,  the  vendee,  by 
accepting  the  deed,  takes  the  risk  of  the  num- 
ber of  acres,  and  a  shortage  of  62  acres  in  such 
surreys  is  not  unreasonable,  authorizing  dam- 
ages. 

Appeal  from  district  court,  Travis  county; 
R.  E.  Brooks,  Judge. 

Action  by  R  M.  Thomson  against  the  King 
County  Land  &  Live-Stock  Company  and  oth- 
ers. There  was  a  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

On  March  9,  1886,  the  King  County  Land  & 
Live-stock  Company,  a  private  corporation, 
and  Ike  T.  Pryor,  purchased  the  properties  of 
the  Phoenix  Land  &  Cattle  Company;  the 
King  County  Land  &  Live-Stock  Company  ac- 
quiring a  three-fourths,  and  Pryor  a  one- 
fourth,  interest  therein.  In  payment  for  the 
property  referred  to,  the  King  County  Land  ft 
Live-Stock  Company  executed  certain  prom- 
issory notes.  March  30,  1886,  Ike  T.  Pryor 
purchased  250  shares  of  stock  of  the  King 
County  Land  &  Live-Stock  Company,  and  at 
the  same  time  the  following  agreements  were 
made: 

"The  State  of  Texas,  County  of  Travis. 
Whereas,  I.  T.  Pryor,  of  said  county  and 
state,  has  this  day  bought  from  J.  B.  Rector, 
W.  J.  Montgomery,  R  M.  and  T.  A.  Thomson, 
also  of  said  county  and  state,  sole  stockhold- 
ers In  the  King  County  Land  &  Live-Stock 
Company,  two  hundred  and  fifty  (250)  shares, 
of  one  hundred  ($100)  dollars  each,  out  of  the 
one  thousand  shares  of  issued  and  paid-up 
stock  of  said  company;  and  whereas,  the 
hereinafter  stipulations  1,  2,  3,  and  4  entered 
Into  and  constituted  an  inducement  and  con- 
sideration for  the  sale  and  purchase  of  said 
stock,  it  is  therefore  agreed:  First  That  nei- 
ther of  the  said  parties  hereto  shall  sell  the 
stock  owned  by  them  to  a  nonstockholder 
without  giving  all  the  other  parties  hereto  an 
opportunity  to  purchase  on  the  same  terms. 
Second.  That  no  debt  or  liability  shall  be  cre- 
ated by  said  corporation  to  exceed  twenty 
thousand  dollars  ($20,000)  without  the  con- 
sent of  four-fifths  (%)  of  all  the  stock.  Third. 
Said  I.  T.  Pryor  hereby  binds  himself,  his  ex- 
ecutors, administrators,  in  the  event  that  ei- 
ther of  the  other  parties  hereto  are  compelled, 
by  virtue  of  their  individual  indorsement  on 
certain  bonds  issued  by  said  company  to  Nel- 
son ft  Noel,  of  St.  Louis,  Missouri,  March  1, 
1886,  and  amounting  in  the  aggregate  to  fifty 
thousand  dollars  ($50,000),  to  pay  any  part  of 
said  bonds,  that  he  will  refund  to  the  party 
or  parties  so  paying  one-fourth  (%)  of  what 
they  may  be  compelled  to  pay,  provided  In  no 
event  shall  he  be  compelled  to  pay  more  than 
one-fourth  04)  of  the  whole  amount  which  the 
other  parties  may  be  compelled  to  pay.  This 
stipulation  is  based  upon  the  fact  that  said 
Pryor  has  received  one-fourth  (%)  of  the 
amount  realized  for  said  bonds,  and  said 
Pryor  takes  his  stock  subject  to  the  existence 
of  the  mortgage  on  the  property  of  the  com- 
pany made  to  secure  said  bonds,  and  stands  in 
this  respect  on  the  same  footing  with  the 


other  parties  hereto.  Fourth.  In  the  pur- 
chase of  said  two  hundred  and  fifty  (250) 
shares  of  stock  by  said  Pryor,  it  is  expressly 
understood  that  he  becomes  a  stockholder  and 
member  of  said  corporation  upon  an  equal 
footing,  in  all  respects,  with  the  other  stock- 
holders, and  entitled  to  have  and  enjoy  all 
property  rights,  and  all  privileges  of  every 
character  whatsoever  belonging  to  the  other 
parties  hereto,  to  the  extent  of  the  stock  ac- 
quired by  him  in  said  corporation.  Executed 
by  signing  five  copies  hereof,  each  party  re- 
taining a  copy,  and  each  being  deemed  an 
original,  this,  the  30th  day  of  March,  1886. 
R.  M.  Thomson.  W.  J.  Montgomery.  Ike  T. 
Pryor.  John  B.  Rector." 

Though  not  signed  by  T.  A.  Thomson  the 
above  contract  was  shown  to  be  binding  on 
him. 

"The  State  of  Texas,  County  of  Travis. 
Know  all  men  by  these  presents,  that  I,  Ike 
T.  Pryor,  of  said  state  and  county,  in  part 
consideration  of  250  shares  of  stock,  of  $100 
each,  of  the  King  County  Land  &  Live-Stock 
Company  this  day  conveyed,  transferred,  and 
assigned  to  me  by  W.  J.  Montgomery,  R  M. 
Thomson,  T.  A.  Thomson,  and  John  B.  Rector, 
all  of  said  county  and  state,  I  hereby  trans- 
fer, set  over,  and  assign  to  said  King  County 
Land  ft  Live-Stock  Company,  all  the  property 
and  rights  of  property  in  land,  cattle,  horses, 
mules,  equipments,  etc.,  acquired  by  me  under 
and  by  virtue  of  a  certain  contract  and  con- 
veyance made  by  me  and  the  King  County 
Land  &  Live-Stock  Company,  on  the  one  side, 
and  the  Phoenix  Land  ft  Cattle  Company,  on 
the  other;  said  instrument  being  dated  on 
the  Oth  day  of  March,  1886,  and  signed  also 
by  the  stockholders  of  the  said  Phoenix  Land 
&  Cattle  Company,  to  wit,  by  R  E.  Mabry, 
S.  R.  Crawford,  and  W.  G.  Melller.  And  the 
said  King  County  Land  ft  Live-Stock  Company 
is  hereby  authorized  and  empowered  to  take 
deeds,  bills  of  sale,  etc.,  direct  to  itself  to  all 
the  property  aforesaid  to  which  I  am  entitled 
under  said  contract  Witness  my  hand,  this, 
March  80,  1886.  [Signed]  Ike  T.  Pryor." 
The  total  balance  owing  for  the  property  pur- 
chased from  the  Phoenix  Land  ft  Cattle  Com- 
pany was  $106,365.19;  and  on  December  9, 
1886,  the  King  County  Land  ft  Live-Stock 
Company  executed  nine  promissory  notes,  pay- 
able to  S.  R  Crawford,  R.  E.  Mabry,  and  W. 
G.  Melller,  aggregating  the  amount  above 
stated.  Said  notes  were  secured  by  mortgage 
on  the  cattle  purchased  from  the  Phoenix 
Land  &  Cattle  Company,  estimated  at  12,000 
head.  On  January  1,  1892,  there  was  a  meet- 
ing of  the  stockholders  of  the  King  County 
Land  ft  Live-Stock  Company,  when  the  sec- 
retary reported  to  the  meeting  the  purchase 
of  51  head  of  horses  from  I.  T.  Pryor  for  the 
sum  of  $2,295.  At  this  meeting  all  the  stock- 
holders were  present  and  on  motion  of  Pryor 
the  following  preamble  and  resolution  were 
unanimously  adopted:  "Whereas,  on  the  9th 
day  of  December,  1886,  the  company  made 
and  delivered  to  one  W.  G.  Melller  its  two 
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certain  promissory  notes,  each  for  $12,155.65, 
each  bearing  10  per  cent,  interest  from  No- 
vember 20,  1886,  and  payable,  respectively,  on 
or  before  November  20,  1888  and  1880;  and 
whereas,  on  May  19,  1888,  the  company  exe- 
cuted to  Thomson  Bros,  and  Pryor  a  certain 
other  note  for  $6,155.55,  payable  on  or  before 
November  20,  1889,  with  10  per  cent  Interest 
from  November  20,  1886,  which  said  last  note 
represented  that  much  of  a  certain  note  exe- 
cuted by  said  company  on  the  said  9th  of 
December,  1886,  for  $12,155.55,  payable  to  a 
R.  Crawford  on  or  before  November  20,  1889, 
each  of  which  notes  was  secured  by  the  com- 
pany's mortgage  on  about  12,000  head  of  cat- 
tle and  their  Increase,  In  King  county,  Texas, 
each  and  all  of  which  notes  were  also  signed 
by  each  of  the  stockholders  of  the  company,  to 
wit.  W.  J.  Montgomery,  John  B.  Rector,  I.  T. 
Pryor,  and  R.  M.  and  T.  A.  Thomson;  and 
whereas,  each  of  said  notes  is  now  due,  and  Is 
held  and  owned  by  said  Montgomery  and  Rec- 
tor, who  owned  each  one-third,  and  R.  M  and 
T.  A.  Thomson,  who  owned  the  other  one- 
third,  upon  which  said  notes  there  is  due: 

On  the  first  note  $18,534  28 

On  the  second  note   18,534  28 

On  the  third  note   9,486  98 

$46,555  54 

—and  whereas,  It  was  agreed  that  the  $2,295 
due  by  the  company  to  I.  T.  Pryor  for  horses 
should  go  as  a  credit  on  the  foregoing  indebt- 
edness at  the  rate  of  $8  for  $1,  or  $6,885,  leav- 
ing a  balance  due  by  said  company  on  said 
notes  of  $39,670.53:  Wherefore,  be  It  resolved 
that  said  amount  constitutes  a  just  and  valid 
claim  and  debt  against  the  company,  secured 
by  its  mortgage  on  the  cattle  and  their  In- 
crease, amounting  to  about  12,000  head,  located 
in  King  county,  Texas,  which  mortgage  Is  a 
valid  subsisting  mortgage,  but  the  property 
is  to  be  subject— First,  to  a  subsequent  mort- 
gage or  trust  deed  to  secure  $50,000  in  bonds, 
executed  to  Lewis  Hancock,  as  trustee;  sec- 
ond, that  the  president  execute  the  note  or 
notes  of  the  company  under  Its  corporate  seal, 
and  attest  it  by  the  secretary  and  treasurer, 
for  the  amount  of  said  indebtedness,  due  on  or 
before  three  years  after  date,  with  8  per  cent. 
Interest,  the  Interest  to  be  paid  annually,  or  to 
become  as  principal,— which  notes  may  be  in 
such  sums  as  the  Bald  parties  may  desire,  and 
payable  to  all,  or  the  amounts  may  be  divided 
in  separate  notes,  and,  in  case  one  of  the  notes 
be  executed  to  W.  J.  Montgomery,  then  the 
vice  president  shall  execute  the  same;  which 
notes  shall  express  and  show  that  they  repre- 
sent the  original  Indebtedness  which  was  se- 
cured by  the  said  originals,  and  that  the  new 
notes  be  secured  by  the  same,  and  that  the 
old  notes  be  preserved  to  show  how  the  in- 
debtedness occurred  and  the  security  preserv- 
ed." 

In  pursuance  of  said  resolution,  notes  were 
executed  as  follows:  "$13,223.51.  Austin, 
Texas,  January  1,  1892.  Three  years  after 
date,  for  value  received,  the  King  County  Land 


&  Llve-Stock  Company  promises  to  pay  to  the 
order  of  John  B.  Rector,  at  his  office  in  the 
city  of  Austin,  Texas,  thirteen  thousand  two- 
hundred  and  twenty-three  and  «/ioo  dollars, 
with  interest  from  date  hereon  until  paid  at 
the  rate  of  8  per  cent  per  annum,  the  interest 
payable  annually,  and,  If  not  so  paid,  to  be- 
come as  principal,  and  bear  interest  at  the 
same  rate  as  principal  This  note  is  given  for 
one-third  of  amount  due  on  three  notes  execut- 
ed by  the  company,  two  dated  December  9. 
1886,  payable  to  W.  O.  Melller,  each  for  $12,- 
155.55,  due,  respectively,  November  20,  1888, 
and  November  20,  1889;  and  the  other  for  $6,- 
155.55,  dated  May  19,  1888,  payable  to  Thom- 
son Bros,  and  Pryor  on  November  20,  1889,— 
all  of  the  notes  bearing  10  per  cent  interest 
from  November  20,  1886,  and  secured  by  the 
company's  mortgage  on  12,000  head  of  cattle 
and  the  Increase,  In  King  county,  Texas, 
which  mortgage  exists  and  Is  alive;  and  this 
note  and  one  other  for  like  amount,  and  two 
others  each  for  one-half  this  amount,  are  se- 
cured by  said  mortgage  on  said  cattle  and 
their  Increase.  This  note  Is  executed  In  its 
corporate  name,  and  under  its  seal,  by  Its 
president  and  secretary.  The  King  County 
Land  &  Llve-Stock  Company,  per  W.  J.  Mont- 
gomery, President  [Seal.]  Attest:  R.  M. 
Thomson,  Secty."  This  note  Is  indorsed  with 
the  following  credits:  April  8,  1896,  $1,200; 
April  27,  1896,  $3,050.  This  note  Is  also 
Indorsed  as  follows:  "This  note  is  canceled 
by  a  new  note,  dated  April  27,  1896,  for 
$14,200  (fourteen  thousand  two  hundred  dol- 
lars). John  B.  Rector."  The  note  to  W.  J. 
Montgomery,  of  January  1,  1892,  Is  exactly 
similar  to  the  John  B.  Rector  note,  and  has 
similar  Indorsements  upon  the  back  thereof, 
except  that  Montgomery  makes  the  indorse- 
ments, instead  of  Rector.  The  note  executed 
to  Thad  A.  Thomson  is  as  follows:  "$6,611.75. 
Austin,  Texas,  January  1,  1892.  Three  years 
after  date,  for  value  received,  the  King  County 
Land  A.  Llve-Stock  Company  promises  to  pay 
to  the  order  of  Thad  A.  Thomson,  at  his  office 
in  the  city  of  Austin,  Texas,  ($6,611.75)  six  thou- 
sand six  hundred  and  eleven  and  "/io«  dollars, 
with  interest  from  date  hereof  until  paid  at 
the  rate  of  eight  per  cent,  per  annum,  the  in- 
terest payable  annually,  and,  If  not  so  paid,  to 
become  principal  and  bear  interest  at  the  same 
rate  as  principal.  This  note  la  for  one-slxtb 
of  amount  due  on  three  notes  executed  by  the 
company,— two  dated  December  9,  1888,  paya- 
ble to  W.  O.  Melller,  each  for  $12,156.55,  due. 
respectively,  November  20, 1888,  and  November 
20,  1889,  and  the  other  for  $6,155.55,  dated 
May  19,  1888,  payable  to  Thomson  Bros,  and 
Pryor  on  November  20,  1889;  all  the  notes 
bearing  ten  per  cent,  interest  from  November 
20,  1886,  and  secured  by  the  company's  mort- 
gage on  12,000  head  of  cattle  and  increase,  in 
King  county,  Texas,  which  mortgage  exists 
and  Is  alive,  and  this  note  and  one  other  for 
like  amount,  and  two  others,  each  for  double 
the  amount  of  this,  are  secured  by  said  mort- 
gage on  said  cattle  and  their  Increase.  This 
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note  la  executed  In  Its  corporate  name,  and 
under  its  corporate  seal,  by  its  president  and 
secretary.  King  County  Land  &  Lire-Stock 
Co.,  per  W.  J.  Montgomery,  President.  [Seat] 
Attest:  R.  M.  Thomson,  Secty."  The  note  is 
indorsed  with  the  following  credits:  April  8, 
1896,  $1,060;  April  27, 1896,  $1,075.  The  note 
is  also  indorsed:  "Credit  by  new  note  for  bal- 
ance due,  viz.  $7,100,  April  27,  1896."  Across 
the  face  of  said  note  is  indorsed:  "Canceled 
by  new  note  of  even  date  of  last  credit  here- 
with for  $7,100,  payable  two  years  after  date, 
this  AprU  27,  1896.  T.  A.  Thomson,  per  R.  M. 
Thomson."  The  note  to  H.  M.  Thomson,  of 
January  1,  1892,  was  for  like  amount  as  the 
Thad  A.  Thomson  note,  and  in  all  respects 
similar,  including  the  credits  and  Indorsements 
,  thereon.  The  notes  referred  to  as  being  re- 
newed by  the  notes  of  January  1,  1892,  were 
introduced,  and  across  the  face  of  the  Mellier 
note,  due  November  20,  1889,  was  the  follow- 
ing indorsement:  "This  note  and  two  other 
notes  renewed  January  1,  1892  (see  Ledger,  p. 
127),  and  placed  in  four  notes,— one  to  W.  J. 
Montgomery  for  $13,223.51;  John  B.  Rector, 
$13,223.61;  R.  M.  Thomson  and  T.  A.  Thom- 
son, two  notes,  $6,611.75,  one-half  each.  The 
new  notes  retaining  the  same  Hen  as  the  old." 

The  minute  book  of  the  stockholders  of  the 
King  County  Land  &  Live-Stock  Company 
shows, that  a  meeting  was  held  on  April  27, 
1896,  at  which  were  present  W.  J.  Montgomery 
and  R.  M.  and  T.  A.  Thomson,  and  John  B. 
Rector  was  represented  by  his  proxy,  W.  J. 
Montgomery,  duly  authorized  by  power  of  at- 
torney; and  "it  appears  from  the  minutes  of 
said  meeting  that  the  State  National  Bank  of 
Austin  presented  to  the  stockholders  two  notes 
held  and  owned  by  It,  executed  by  the  com- 
pany,—one  to  Thad  A.  Thomson  for  $6,611.75, 
and  one  to  R.  M.  Thomson  for  like  amount 
bearing  date  January  1,  1892,  by  virtue  of  a 
resolution  of  the  stockholders  on  the  1st  day 
of  January,  1892,  and  demanded  payment  of 
same,  with  accrued  interest,  but  expressed  a 
willingness  to  carry  said  Indebtedness,  if  the 
company  would  execute  new  notes  for  the 
principal  and  interest  then  due.  On  motion 
It  was  duly  resolved,  by  a  vote  of  all  the  stock- 
holders represented,  and  being  three-fourths 
of  the  entire  stock,  that  the  president  be, 
and  be  is  hereby,  instructed  and  authorized  to 
execute,  in  the  name  of  the  company  and  un- 
der its  corporate  seal,  Its  two  promissory  notes, 
each  for  $7,100,— one  payable  to  Thad  A. 
Thomson,  and  the  other  to  R.  M.  Thomson, 
two  years  after  date,  to  bear  interest  from 
date  at  8  per  cent,  per  annum,  and  providing 
that  the  interest  be  made  payable  annually, 
and,  if  not  paid,  to  be  added  and  become  prin- 
cipal, and  to  bear  interest  as  principal,  it  be- 
ing resolved  that  said  sum  of  $7,100  was  justly 
due  by  the  company  upon  each  of  said  notes. 
It  was  further  provided  that  the  said  notes  of 
January  1, 1892,  be  indorsed  canceled  by  these 
new  notes,  and  that  the  old  notes  be  preserv- 
ed, so  as  to  clearly  identify  the  transaction; 
and  it  further  appearing  to  said  stockholders 


that  there  were  two  other  notes  executed  by 
the  company  at  the  same  time,  and  under  the 
same  resolution,  each  for  $13,223.51,— one  pay- 
able to  W.  J.  Montgomery,  and  the  other  to 
John  B.  Rector,  with  8  per  cent,  interest  per 
annum,  as  stated  In  the  Thomson  note,— and 
that  there  is  now  justly  due  upon  each  of  said 
notes  $14,200,  bearing  8  per  cent  interest  it 
was  resolved  that  the  company,  through  its 
officers,  execute  to  W.  J.  Montgomery  and 
John  B.  Rector,  each,  a  note  for  said  amount 
of  that  date,  and  that  the  notes  of  January  1, 
1892,  be  canceled  across  their  face  and  pre- 
served, so  as  to  show  the  Identity  of  the  trans- 
action." 

The  minute  book  further  shows  another 
meeting  held  on  November  24, 1896,  "at  which 
meeting  it  Is  recited  that  the  following  stock- 
holders of  said  corporation  were  present  to 
wit,  W.  J.  Montgomery,  John  B.  Rector,  I.  T. 
Pryor,  H.  M.  Thomson,  and  T.  A.  Thomson, 
owning  over  three-fourths  of  all  the  capital 
stock  of  said  company,  and  also  being  over 
three-fourths  of  stockholders,  at  which  meet- 
ing the  secretary  and  treasurer  reported  that 
in  pursuance  of  the  resolution  of  April  27, 
1896,  with  reference  to  the  Indebtedness  of  the 
company  to  the  parties  below  named,  the  fol- 
lowing promissory  notes  had  been  duly  ex- 
ecuted and  delivered,  to  wit:  T.  A.  Thomson, 
$7,100;  R.  M.  Thomson,  $7,100;  John  B.  Rec- 
tor, $14,200;  W.  J.  Montgomery,  $14,200,— 
being  amounts  due  to  each,  respectively,  as 
shown  by  said  resolution.  Each  of  the  new 
notes  is  dated  April  27,  1896,  and  bears  inter- 
est at  the  rate  of  8  per  cent  per  annum  from 
date  of  note,  payable  annually,  or  to  be  added 
In  and  become  as  principal,  and  bear  same 
rate  of  Interest,  and  also  that  each  of  the  old 
notes  had  been  canceled,  so  as  to  show  the 
whole  transaction,  and  filed  with  the  compa- 
ny's papers.  Which  report  was  unanimously 
ratified  and  confirmed." 

It  was  also  shown  that  on  May  19,  1888,  at 
a  meeting  of  the  stockholders  of  said  company, 
a  resolution  was  unanimously  passed,  author- 
izing the  company  to  execute  to  Thomson  Bros, 
and  Pryor  two  notes,— one  for  $6,155.55,  and 
one  for  $6,000,— payable  on  or  before  Novem- 
ber 20,  1889,  with  10  per  cent,  interest  from 
November  20, 1886,  being  in  lieu  of  note  No.  1 
of  series  No.  8  to  S.  R.  Crawford  for  $12,165.- 
55;  and  that  said  Crawford  note  be  canceled, 
and  that  the  new  notes  held  by  Thomson  Bros, 
and  Pryor  be  secured  as  the  Crawford  note 
was,  and  take  its  place  in  said  mortgage,  and 
that  the  company  had  executed  the  notes  au- 
thorized by  this  resolution.   The  notes  sued 

on  are  as  follows:    "$14,200.  No.  

Austin,  Texas,  April  27,  1696.  On  or  before 
two  years  after  date,  the  King  County  Land 
ft  Live-Stock  Company  promise  to  pay  to  the 
order  of  John  B.  Rector,  in  Austin,  Texas, 
fourteen  thousand  two  hundred  dollars,  for 
value  received,  with  Interest  from  date  at  the 
rate  of  eight  per  cent,  per  annum,  payable  an- 
nually; and,  If  Interest  be  not  paid  when  due, 
to  become  as  principal,  and  bear  same  rate  of 


894 


51  SOUTHWESTERN  REPORTER. 


(Tex. 


Interest  This  note  Is  given  under  a  resolu- 
tion of  the  board  of  stockholders  this  day 
adopted,  and  Is  given  as  renewal  of  a  note  ex- 
ecuted by  said  company  to  John  B.  Rector  the 
1st  day  of  January,  1802,  for  18,228' Vioo 
dollars,  and  this  note  shall  have  all  the  rights 
and  liens  it  had  under  and  by  virtue  of  said 
note  of  January  2, 1892.  In  witness  whereof, 
the  company  signs  its  name  by  its  president, 
and  causes  It  to  be  attested  by  the  secretary, 
under  the  seal  of  the  company.  The  King 
County  Land  &  Live-Stock  Company,  by  W. 
J.  Montgomery,  President.  [Seal.]  Attest: 
R.  M.  Thomson,  Secty."  This  note  is  indorsed 
with  the  following  credits:  "July  17,  1897. 
Interest  paid  to  April  27,  1897,  $1,136.00.  Re- 
ceived from  the  estate  of  L.  A.  Ellis,  deceased, 
$1,666.66%  and  carrying  out  the  provisions 
of  section  3  of  a  contract  dated  February  19, 
1898,  between  the  holders  of  stocks  of  the 
King  County  Land  &  Live-Stock  Company,  a 
further  credit  of  five  thousand  dollars  ($5,000) 
Is  made  on  the  note,— making  a  total  credit  of 
$6,666.66%.  [Signed]  Mrs.  L.  B.  Rector,  per 
N.  A.  Rector,  Agent  June  2,  1898."  Said 
note  is  also  Indorsed,  in  blank,  by  said  "L.  B. 
Rector,  per  N.  A  Rector,  Agent  and  Attorney 
in  Fact"  The  note  to  W.  J.  Montgomery  is 
in  all  respects  similar  to  that  of  the  J.  B.  Rec- 
tor note,  and  Indorsements  and  credits  there- 
on the  same,  except  that  the  one  year's  inter- 
est was  paid  on  May  19,  1897.  It  was  also 
indorsed,  in  blank,  by  W.  J.  Montgomery. 
The  R.  M.  Thomson  note  was  as  follows,  to 
wit:  "$7,100.  Austin,  Texas,  April  27,  1896. 
On  or  before  two  years  after  date,  the  King 
County  Land  &  Live-Stock  Company,  a  cor- 
poration created  under  the  laws  of  the  state 
of  Texas,  promise  to  pay  to  the  order  of  R. 
M.  Thomson,'  at  the  State  National  Bank,  in 
the  city  of  Austin,  Texas,  seven  thousand  one 
hundred  dollars,  for  value  received,  with  inter- 
est from  date  at  the  rate  of  eight  per  cent  per 
annum,  Interest  payable  annually,  or  to  be- 
come as  principal  and  bear  the  same  rate  of 
interest.  In  witness  whereof,  the  president 
hereto  signs  the  name  of  the  company  by  him 
as  president,  and  has  caused  the  corporate  seal 
to  be  hereto  attached,  this,  the  27th  day  of 
April,  1896.  The  King  Co.  Land  &  Live-Stock 
Co.,  by  W.  J.  Montgomery,  Prest  [Seal.] 
Attest:  R.  M.  Thomson,  Secretary."  This 
note  is  indorsed  with  the  following  credits: 
"May  11,  1897,  Interest,  $568,  paid  to  April  27, 

1897.  Received  from  the  estate  of  L.  A.  El- 
lis, this  day,  eight  hundred  and  thirty-three 
and  33%  dollars  ($883.83%);  and,  carrying 
out  the  provisions  of  section  3  of  contract  dat- 
ed February  19,  1898,  between  the  holders  of 
stock  of  King  County  Land  &  Live-Stock  Com- 
pany, a  further  credit  of  ($2,500)  two  thou- 
sand five  hundred  dollars  is  made  on  this  note, 
—making  total  credit  of  $3,333.33%.   June  2, 

1898.  "  The  T.  A.  Thomson  note  was  similar 
in  every  respect  to  the  R.  M.  Thomson  note, 
with  similar  indorsements  of  credit  The 
notes  above  referred  to,  dated  April  27,  1896, 
were  all  indorsed  to  R.  M.  Thomson. 


February  19,  1898,  the  following 
Kent  was  entered  into:  "The  State  of  Tex- 
as, County  of  Travis.  Whereas,  R.  M.  Thom- 
son, Thad  A  Thomson,  W.  J.  Montgomery, 
and  John  B.  Rector,  of  said  state  and  county, 
hold  several  notes  executed  by  the  King 
County  Land  &  Live-Stock  Company,  due 
April,  1898,  aggregating  about  forty-two  thou- 
sand dollars,  together  with  accrued  interest 
thereon,  providing  for  attorney's  fees  there- 
in; and  whereas,  I.  T.  Pryor,  of  the  county 
of  Bexar,  said  state,  was  once  a  stockholder 
In  said  company,  owning  one-fourth  of  the 
capital  stock,  which  it  is  claimed  by  the  devi- 
sees of  L.  A.  Ellis  was  heretofore  transferred 
to  L.  A.  Ellis,  of  said  county  of  Travis,  to 
secure  an  indebtedness  due  by  said  Pryor  to 
said  Ellis;  and  whereas,  the  said  Ellis  has 
departed  this  life,  leaving  his  executrix, 
Amanda  M.  Ellis,  his  surviving  widow,  and 
C.  O.  Ellis,  Bmmette  A  Ellis,  India  Myrtle 
Ellis,  and  Leigh  Ellis,  of  whom  said  Amanda 
M.  Ellis  is  guardian,  the  surviving  children  of 
said  L.  A.  Ellis,  being  the  only  devisees,  now 
the  holders  and  owners  of  the  said  stock  for- 
merly belonging  to  the  said  Pryor;  and  where- 
as, said  devisees  claim  that  said  notes  should 
not  be  held  as  a  just  debt  against  the  prop- 
erty of  said  company,  so  far  as  the  same  is 
represented  by  tne  one-fourth  of  the  stock 
held  by  the  said  devisees,  and  that  said  notes 
are  an  unjust  burden  upon  said  stock  and  the 
property  of  said  company  represented  there- 
by; and  whereas,  Bald  company  and  the  hold- 
ers of  safd  three-fourths  interest  in  said 
stock,  being  the  holders  of  said  notes,  have 
agreed  with  the  said  devisees  upon  an  ad- 
justment in  part,  of  the  differences  between 
them  suggested  above,  and  desire  to  reduce 
the  same  to  writing:  Therefore,  be  it  re- 
membered, that  this  agreement  witnesseth: 
First  That  said  company  will,  on  or.  before 
the  5th  day  of  March,  1898,  convey  to  C.  G. 
Ellis  39,800  acres  of  land  out  of  the  southern 
portion  of  said  company's  pasture,  located  in 
King  county,  Texas,  described  as  follows: 
Beginning  at  a  point  3,091  vrs.  south  of  the 
N.  E.  corner  of  survey  128,  in  the  name  of 
J.  B.  Rector,  and  N.  W.  corner  of  survey  49, 
In  the  name  of  R.  M.  Thomson;  thence  west 
12,014  vrs.  to  the  west  line  of  survey  170,  in 
the  name  of  R.  M.  Thomson;  thence  south, 
with  west  line  of  170  and  118,  to  Wichita 
river;  continue  S.  to  S.  W.  corner  of  survey 
104;  thence  S.,  45  E.,  to  S.  E.  corner  12  B.. 
S.  &  F.;  thence  with  the  southern  boundary 
line  of  the  King  County  Land  &  Live-Stock 
Co.  to  S.  E.  corner  of  their  surveys;  thence 
north,  with  east  boundary  line  of  their  sur- 
veys, to  N.  E.  corner  of  survey  183;  thence 
west  with  Bouth  boundary  line  of  M.,  E.  & 
P.  R.  R.  survey,  to  its  S.  W.  corner;  thence 
N.  to  a  point  due  east  of  S.  E.  corner  of  A. 
Coleman  survey;  thence  W.  to  the  N.  E.  cor 
ner  of  128  and  N.  W.  corner  49;  thence  S. 
3,091  vrs.  to  the  beginning,— containing  39,800 
acres  of  land  patented,  to  be  conveyed  to  said 
Ellis,  with  satisfactory  evidence  of  title,  with 
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opportunity  of  determining  that  these  field 
notes  contain  39,800  acres  In  ten  days.  The 
dividing  line  between  the  land  to  be  conveyed 
to  Ellis  and  the  land  of  the  King  County  Land 
&  Live-Stock  Co.  Is  to  be  established  and 
fenced  at  the  joint  expense  of  both  parties, 
or  their  assigns,  whenever  either  party  shall 
demand  it,  and  It  shall  remain  a  joint  fence. 
If  practicable,  however,  the  material  of  the 
south  boundary  line  of  the  seven-section  pas- 
ture may  be  used  in  the  construction  of  said 
fence,  and,  until  the  fence  Is  established  along 
said  dividing  line,  each  party  shall  be  enti- 
tled to  use  the  land  so  lying  in  the  other's 
pasture,  and  pay  customary  rents  to  the  oth- 
er, if  in  use  or  leased  by  said  party.  Second. 
That  said  devisees,  upon  the  receipt  of  the 
deed  conveying  said  land  to  C.  O.  Ellis,  will 
pay  to  the  .said  B.  M.  Thomson  and  Thad  A. 
Thomson  and  W.  J.  Montgomery  and  John  B. 
Rector  the  sum  of  five  thousand  dollars, 
which  shall  be  credited  upon  said  notes,  and 
shall  not  be  repaid  to  the  devisees,  unless 
this  agreement  Is  violated  by  the  holders  of 
said  notes  or  said  company,  and  then  only  by 
the  party  so  violating  It,  but  not  the  others; 
and  said  devisees  shall  also  surrender  their 
one-fourth  of  said  stock.  Third.  That  said 
holders  of  said  notes  may  at  any  time  on  or 
after  or  before  their  maturity  bring  what 
may  be  considered  a  friendly,  though  bona 
fide,  action  upon  said  notes  to  recover  the 
balance  due  thereon,  after  crediting  said 
$5,000,  and  also  $15,000,  as  If  paid  by  said 
three-fourths  stockholders,  and  In  auch  action 
the  sold  Amanda  M.  Ellis,  or  all  of  said  dev- 
isees, or  any  portion  of  them,  may  be  made 
parties  to  said  action;-  but  It  shall  be  obliga- 
tory upon  the  holders  of  said  notes  to  notify 
the  said  devisees,  or  some  one  of  them,  or 
Eugene  Williams,  their  attorney,  in  writing, 
that  such  action  has  been  brought.  Fourth. 
That,  on  the  trial  of  said  action,  the  only  Is- 
sues to  be  determined  shall  be— First,  wheth- 
er or  not  said  notes  constitute  or  represent 
a  valid  obligation  against  said  company;  sec- 
ond, whether  or  not  all  the  property  of  said 
corporation  prior  to  the  execution  of  said 
deed  to  O.  O.  Ellis  Is  liable  therefor;  and 
third,  whether  the  proportion  of  property 
owned  by  said  company  represented  by  the 
stock  formerly  owned  by  said  Pryor  could 
be  made  responsible  for  the  said  notes  or  any 
part  thereof.  The  holders  of  said  notes  shall 
have  the  right  to  establish  the  validity  of 
their  debt  against  said  corporation  independ- 
ent of  the  question  whether  said  notes  tech- 
nically represent  said  debt  or  not,  said  devi- 
sees not  admitting  the  validity  of  the  same; 
and  on  said  trial  the  said  devisees  shall  have 
the  right,  if  they  so  elect,  to  make  themselves 
parties  to  said  suit,  or  to  defend  said  suit  In 
the  name  of  the  said  company,  but  shall  not 
charge  said  company  anything  for  attorney's 
fees,  It  being  Intended  that  this  agreement 
shall  stand  in  lieu  of  the  said  39,800  acres  of 
land,  more  or  less,  estimated  to  be  the  pro- 
rated portion  In  value  of  the  entire  real  prop- 


erty owned  by  said  company  which  would 
be  represented  by  said  Pryor  stock,  the  said 
39,800  acres  of  land,  more  or  less,  being  here- 
by expressly  relieved  of  any  character  of  lia- 
bility or  lien  to  secure  the  said  notes,  so  that 
the  said  C.  G.  Ellis  may  hold  the  said  39,800 
acres  of  land,  more  or  less,  free  from  any 
claim  by  said  company  on  said  notes,  If  any, 
or  any  other  debt  of  said  company.  Fifth. 
And  In  the  event  It  shall  be  determined  in 
said  suit  that  the  said  notes  represent  a  valid 
obligation  against  said  corporation,  and  that 
all  of  the  property  of  said  corporation  prior 
to  the  date  of  the  deed  to  C.  G.  Ellis  should 
be  held  liable  therefor,  the  said  devisees 
promise  to  pay  at  Austin,  Texas,  to  the  own- 
ers of  said  Judgment,  one-fourth  of  the 
amount  of  same,  except  as  otherwise  pre- 
scribed in  the  tenth  paragraph,  provided,  how- 
ever, that  the  limitation  as  to  attorney's  fees 
mentioned  in  the  seventh  paragraph  of  this 
agreement  is  here  recognized;  it  being  claim- 
ed by  said  devisees  that  the  said  notes  are 
not  a  Just  debt  against  the  said  company, 
and  especially  against  their  Interests  therein, 
as  represented  by  said  stock,  but,  being  de- 
sirous of  paying  what  is  justly  due  the  hold- 
ers of  said  notes,  said  devisees  obligate  them- 
selves as  above.  Sixth.  The  said  company 
and  said  three-fourths  stockholders  shall  re- 
tain all  the  remainder  of  the  property  of  the 
said  company,  should  the  said  devisees  or  the 
said  company  defeat  said  action;  but,  should 
the  holders  of  said  notes  recover  any  amount 
against  the  said  company  which  these  devi- 
sees would  be  required  under  this  agreement 
to  pay,  then  any  cash  or  credits  belonging  to 
said  company  shall  be  considered  as  still  the 
assets  of  said  company,  thereby  giving  to  said 
devisees  the  benefit  of  the  one-fourth  interest 
therein,  but  all  lands,  other  than  the  39,800 
acres  aforesaid,  shall  remain  the  property  of 
the  company.  Seventh.  That,  should  said 
Judgment  be  such  as  would  require  said  devi- 
sees to  make  any  payment  thereupon,  they 
shall  pay  the  costs  of  court;  but  the  attor- 
ney's fee  for  which  they  would  be  responsi- 
ble shall  not  exceed  one-fourth  of  two  hun- 
dred and  fifty  dollars,  although  it  may  be 
that  said  notes  provide  for  a  larger  sum,  or 
a  larger  fee  be  fixed  by  judgment  therefor. 
Eighth.  The  said  C.  G.  Ellis  agrees  to  accept 
a  deed  without  warranty,  made  by  order  of  a 
majority  of  the  directors  of  said  company,  the 
taxes  to  be  paid  out  of  the  corporation  per- 
sonal properly  assets  for  1808  and  previous 
years,  If  any;  the  balance  only  of  such  as- 
sets being  subject  to  division,  should  Ellis  be 
defeated  in  the  suit  Ninth.  If,  before  or  aft- 
er institution  or  determination  of  said  suit, 
any  of  the  holders  and  owners  of  said  men- 
tioned obligations  against  the  King  County 
Land  &  Live-Stock  Company  should  die,  par- 
tition, or  sell  a  part  or  all  of  the  property  of 
said  corporation  remaining  after  the  execu- 
tion of  said  deed,  such  act  or  acts  of  said 
parties  or  of  said  corporation  shall  not  in  any 
manner  Interfere  with  or  affect  the  issues 
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agreed  above  to  be  determined  In  said  suit 
Tenth.  If,  prior  to  the  Institution  of  said  suit 
or  daring  its  pendency,  three-fourths  of  the 
claim  represented  by  said  notes  shall  be  paid 
by  a  sale  of  the  lands  belonging  to  said  corpo- 
ration remaining  after  the  deed  to  said  Ellis, 
and  for  such  reason  said  claim  or  claims  shall 
be  reduced  to  one-fourth  the  amount  now 
claimed,  then,  in  that  event,  the  said  devi- 
sees agree  to  pay  the  entire  judgment  so  re- 
covered, if  any,  after  crediting  such  pay- 
ments, and  paragraph  5  of  this  agreement  is 
so  modified.  Witness  the  hands  of  the  said 
three-fourths  holders  of  said  stock,  and  the 
said  company,  by  Its  president,  attesting  the 
same  with  Its  corporate  seal,  and  the  hands 
of  said  devisees,  in  duplicate,  this,  the  day  of 
February  19th,  A.  D.  1898.  Amanda  M.  El- 
lis, India  M.  Bills,  Leigh  Ellis,  Emmette  A. 
Ellis,  P.  A.  Turner,  D.  A.  Turner,  by  Their 
Attorney  In  Pact  CO.  Ellis.  C.  G.  Ellis. 
The  King  County  Land  &  Live-Stock  Com- 
pany, per  W.  J.  Montgomery,  Prest  W.  J. 
Montgomery.  R.  M.  Thomson.  Thad  A. 
Thomson.  John  B.  Rector,  per  Mrs.  John  B. 
Rector." 

July  23,  1806,  R.  M.  Thomson  brought  this 
suit  against  the  King  County  Land  &  Live- 
stock Company,  Amanda  M.  Ellis,  Individ- 
ually and  as  executrix  of  the  estate  of  LA. 
Ellis,  deceased,  and  the  children  and  devisees 
of  L.  A.  Ellis,  deceased.  The  suit  was  found- 
ed upon  the  notes  of  date  April  27,  1896,  and 
the  agreement  dated  February  19,  1898.  The 
notes  made  payable  to  Rector,  Montgomery, 
and  T.  A  Thomson  had  been  transferred  to 
the  plaintiff  as  a  matter  of  convenience.  The 
answers  of  the  defendants,  as  well  as  the 
pleadings  filed  by  the  plaintiff,  are  quite 
voluminous,  and  we  deem  It  unnecessary  to 
set  them  out  In  detail.  A  judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendants 
have  appealed.  There  is  scarcely  any  conflict 
in  the  testimony,  and  therefore  we  have 
deemed  it  unnecessary  to  file  formal  conclu- 
sions of  fact  on  every  phase  of  the  case. 
Some  other  facts  may  be  referred  to  here- 
after. 

Eugene  Williams,  for  appellants.  Rector 
&  Rector,  for  appellee. 

KEY,  J.  (after  stating  the  facte).  Appel- 
lants complain  of  the  action  of  the  court  In 
permitting  the  plaintiff  to  file  a  trial  amend- 
ment after  the  parties  had  announced  ready 
for  trial,  and  had  Introduced  all  their  testi- 
mony. The  court  permitted  the  amendment 
to  be  filed,  as  stated.  The  amendment 
pleaded  In  detail  the  execution  of  the  notes 
dated  January  1,  1892,  and  alleged  that  the 
notes  sued  on  were  given  in  lieu  of  the  for- 
mer notes,  and  prayed  that,  in  case  It  be  de- 
termined that  the  notes  sued  on  in  the  orig- 
inal petition  did  not  technically  represent 
the  original  Indebtedness,  the  plaintiff  re- 
cover on  the  original  Indebtedness.  Under 
the  very  liberal  rule  established  by  our  su- 


preme court  (Telegraph  Co.  v.  Bowen,  84 
Tex.  479,  19  8.  W.  654),  we  doubt  It  this 
should  be  held  reversible  error,  even  If  the 
trial  amendment  was  necessary  to  the  plain- 
tiff's right  to  recover.  However,  we  do  not 
regard  the  amendment  as  necessary.  The 
original  petition  charged  that  the  defendant 
company,  being  justly  Indebted  therefor,  ex- 
ecuted the  notes  sued  on.  The  petition 
made  a  prima  facie  case.  It  alleged  facts 
showing  liability  against  the  defendants,  and 
It  did  not  devolve  upon  the  plaintiff  to  plead 
the  transactions  antecedent  to  the  execution 
of  the  notes  sued  on.  The  notes  sued  on  do 
not,  In  terms,  evidence  the  creation  of  new 
debts.  For  aught  that  appears  on  their 
faces,  they  may  have  been  given  for  debts 
created  prior  to  the  agreement  of  March  30, 
1886.  Hence,  the  burden  rested  upon  the 
defendants,  not  only  to  plead  and  prove  the 
agreement,  but  to  explore  the  consideration 
of  the  notes,  and  show  that  they  created  a 
debt  or  liability  against  the  corporation  that 
did  not  exist  at  the  time  the  agreement  was 
made.  Several  assignments  of  error  attack 
the  validity  of  the  notes  sued  on,  upon  the 
ground  that  they  created  a  debt  or  liability 
against  the  corporation  exceeding  $20,000, 
without  the  consent  of  four-fifths  of  all  the 
stock,  as  required  by  the  agreement  of 
March  30,  1886. 

Counsel  for  appellants  claims  that,  at  the 
tune  the  stockholders  attempted  to  author- 
ize and  ratify  the  execution  of  the  notes 
sued  on,  Ellis  was  the  owner  or  had  such 
Interest  in  the  stock  formerly  owned  by 
Pryor  as  subrogated  him  to  Pryor*s  rights 
under  the  contract  referred  to,  and  that  as 
Ellis  did  not  consent  to  the  execution  of 
■aid  notes,  and  as  they  created  a  debt  ex- 
ceeding $20,000,  they  were  unauthorized  and 
void,  because  prohibited  by  the  second  sec- 
tion of  the  contract  The  testimony  shows 
that  Pryor  had  previously  placed  his  stock 
with  Ellis,  as  collateral  security  for  borrow- 
ed money,  and  that  In  August,  1894,  all  of 
Pryor*8  stock,  except  one  share,  had  been 
transferred  on  the  books  of  the  company  to 
Ellis.  However,  it  is  not  very  clear  from 
the  testimony  whether,  at  the  time  the  notes 
In  suit  were  executed,  Ellis  was  the  absolute 
owner  "of  the  stock,  or  held  It  as  collateral 
security  for  his  debt  But  whether  as  abso- 
lute owner  or  aa  pledgee,  It  may  be  that  he 
had  such  Interest  In  the  stock  as  would  re- 
quire his  consent  to  the  creation  of  a  new- 
debt  In  excess  of  $20,000.  Assuming  that 
he  had  such  Interest,  we  agree  with  counsel 
for  appellee  that  the  execution  of  the  notes 
sued  on  was  not  the  creation  of  a  new  debt 
or  liability,  within  the  purview  of  the  con- 
tract referred  to,  and  therefore  the  consent 
of  four-fifths  of  all  the  stock  was  not  re- 
quired to  authorize  the  corporation  to  exe- 
cute the  notes.  The  contract  Is  to  be  con- 
strued in  the  light  of  the  facts  existing  and 
known  to  the  parties  at  the  time  It  was 
made.    Pryor  knew  that  the  corporation 
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-was  la  debt  at  the  time  he  bought  into  it 
He  could  not,  by  any  contract  between  him 
and  the  corporation,  or  between  him  and  the 
other  stockholders,  release  his  interest  from 
existing  liability  to  the  creditors  of  the  com- 
pany, and  he  doubtless  knew  that  fact  He 
realised,  however,  as  shown  by  the  testi- 
mony, that,  as  he  was  only  acquiring  a  one- 
fourth  interest  he  could  not  prevent  the 
creation  of  new  debts,  unless  there  was  a 
valid  agreement  requiring  the  vote  of  more 
than  three-fourths  of  the  stock  to  create 
such  debt;  and  it  was  to  protect  him  in  this 
respect  that  section  2  was  placed  in  the  con- 
tract. There  is  nothing  on  the  face  of  the 
contract  or  disclosed  by  the  testimony  in 
reference  to  the  circumstances  then  existing, 
to  indicate  that  Pryor  felt  any  concern  about 
the  form  of  the  pre-existing  Indebtedness,— 
whether  the  outstanding  notes  of  the  com- 
pany remained  payable  to  the  creditors  then 
holding  them,  or  whether  new  notes  for  the 
same  indebtedness  were  executed,  payable 
to  the  same  or  other  persons;  and  we  think 
it  would  be  a  strained  construction  of  the 
contract  to  hold  that  the  execution  of  new 
notes  for  the  same  debts,  though  payable 
to  other  persons  than  those  named  in  the 
former,  would  be  a  violation  of  the  contract 
We  therefore  hold  that  the  execution  of  the 
notes  sued  on  did  not  create  a  new  debt  or 
liability,  within  the  meaning  of  the  contract, 
and  that  said  notes  are  valid  obligations 
against  the  King  County  Land  &  Live-Stock 
Company  and  all  of  its  property. 

It  is  also  urged  that,  there  haying  been  a 
renewal  of  the  Indebtedness  and  release  of 
the  lien  on  cattle  securing  the  debt  and  ap- 
pellee and  Montgomery,  as  officers  of  the 
company,  having  received  the  proceeds  of 
the  sale  of  the  cattle  released  from  the  lien, 
and  confused  the  same  with  other  funds  of 
the  company,  the  Bails  stock  is  released  from 
liability.  There  is  no  merit  in  this  conten- 
tion. The  Ellis  estate  occupies  no  better  po- 
sition than  that  of  stockholder  in  the  corpo- 
ration, and  it  is  not  shown  that  any  funds 
or  other  property  of  the  corporation  have 
been  misapplied  or  diverted  by  Thomson  or 
any  one  else.  If  appellee  and  his  associates 
■aw  proper  to  release  liens  by  which  their 
debts  were  secured,  such  action  on  their 
part  could  not  Injuriously  affect  the  owner 
or  holder  of  the  shares  of  stock  formerly 
owned  by  Pryor.  Nor  did  the  court  err  in 
sustaining  exceptions  to  so  much  of  appel- 
lant's amended  answer  as  sought  to  offset 
or  recover  the  sum  of  $2,000,  alleged  to  be 
due  by  the  corporation  to  Pryor,  and  $1,250, 
claimed  for  personal  property,  or  the  pro- 
ceeds thereof,  alleged  to  be  held  by  Thom- 
son, as  trustee.  The  pleading  referred  to 
was  filed  on  the  day  of  trial,  and  it  sought 
to  make  new  parties,  and  nave  them  served 
with  citation,  without  offering  any  excuse 
for  not  having  done  so  sooner.  Nor  was  er- 
ror committed  In  falling  to  allow  appellants 
anything  as  damages  resulting  from  short- 
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age,  conflict,  and  failure  to  get  possession  of 
portions  of  the  39300  acres  of  land  referred 
to  in  the  agreement  of  February  19,  1898. 
The  testimony  will  support  a  finding,  and 
we  therefore  find  that  In  accepting  the  deed 
referred  to,  appellants  took  the  risk  of  the 
number  of  acres.  Besides,  the  shortage,  If 
any,'  was  not  shown  to  exceed  62  acres, 
which,  in  surveys  aggregating  over  39,000 
acres,  is  not  unreasonable  to  expect  and 
should  not  be  regarded  as  material.  The 
evidence  tending  to  show  conflict  as  to  92 
acres  was  unsatisfactory,  especially  as  to 
the  number  of  acres  in  conflict;  and  the  tes- 
timony fails  to  show  that  any  other  person 
is  rightfully  In  possession  of  any  of  the  re- 
mainder of  the  39,800  acres.  No  reversible 
error  has  been  shown,  and  the  judgment  will 
be  affirmed.  Affirmed. 


MILLER  et  al.  v.  ANDERS  et  aM 

(Court  of  Civil  Appeals  of  Texas.    March  25, 
1899.) 

ADMINISTRATOR'S  SALE — DELIVERY  OF  DEEDS 
— WAIVER— LIMITATIONS  OP  ACTIONS. 

1.  An  administrator's  sale  was  confirmed,  bnt 
the  administrator  declined  to  deliver  the  deed  be- 
cause of  the  refusal  of  the  purchaser  to  execute 
a  mortgage  to  secure  a  note  given  for  the  pur- 
chase price.  Subsequently,  by  agreement,  the 
administrator  recovered  judgment  against  the 

{rarchaser  for  the  amount  bid,  and  foreclosure  of 
ien  on  the  land.  Bcltl,  that  the  purchaser  was 
entitled  to  delivery  of  the  deed,  as  the  subse- 
quent proceedings  perfected  the  sale. 

2.  An  administrator  is  estopped  to  deny  that 
there  was  a  sale,  where  he  has  procured  a  judg- 
ment for  the  purchase  price,  and  foreclosure  of 
vendor's  lien  on  the  land. 

3.  The  effect  of  an  agreement  for  judgment 
for  the  price  of  land  sold  at  administrator's  sale, 
and  for  foreclosure  of  lien,  is  the  same  as  though 
a  mortgage  to  secure  the  purchase  price  of  land 
had  been  given  in  the  first  instance. 

4.  Failure  of  an  administrator  to  take  a  mort- 

Eige  to  secure  deferred  payments  on  sale  of 
nd  will  not  operate  to  retain  superior  title  in 
the  estate  where  the  statutes  in  effect  at  the 
time  of  the  transaction  do  not  so  provide. 

5.  The  action  of  an  administrator  in  waiving 
the  taking  of  a  mortgage  to  secure  deferred  pay- 
ments on  sale  and  electing  to  enforce  the  con- 
tract of  sale  by  judgment  and  foreclosure  is  bind- 
ing on  the  estate  and  heirs. 

6.  The  right  to  subject  land  to  the  payment  of 
the  purchase  money  depending  upon  the  enforce- 
ment of  a-  judgment  against  the  purchaser,  the 
absence  of  a  grantee  of  such  purchaser  from  the 
state  does  not  operate  to  suspend  the  statute  of 
limitations,  and  this  though  such  grantee  as- 
sumed payment,  such  assumption  not  having 
been  accepted. 

Error  from  district  court,  Hill  county;  J. 
M.  Hail,  Judge. 

Trespass  to  try  title  by  Mrs.  V.  F.  Anders 
and  her  husband,  N.  B.  Anders,  against  J. 
W.  Spalding  and  D.  S.  Hamilton.  M.  M. 
Miller,  Emma  B.  Miller,  Mrs.  Mary  C.  Ezzell, 
and  Mrs.  A.  B.  Baskln  intervened.  Plaintiffs 
recovered  judgment  against  all  the  parties, 
and  interveners  bring  error.  Affirmed. 


»  Writ  of  error  denied  by  supreme  court. 
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Gano,  Oano  &  Gano,  for  plaintiffs  in  er- 
ror. McKinnon  &  Carlton,  (or  defendants 
In  error. 

RAINEY,  J.  This  Is  an  action  "of  trespass 
to  try  title  brought  by  Mrs.  V.  F.  Anders, 
who  was  joined  by  her  husband,  N.  B.  An- 
ders, against  G.  W.  Spalding  and  D.  S.  Ham- 
ilton, to  recover  80  acres  of  land  patented  to 
M.  M.  Miller,  assignee  of  William  StulL  Ap- 
pellants, who  were  the  heirs  of  M.  M.  Mil- 
ler, intervened,  claiming  a  superior  title  to 
the  land,  and  in  the  alternative  to  foreclose 
a  judgment  lien  for  the  purchase  money.  The 
defendants  pleaded  the  general  Issue,  pleas 
of  limitations  of  3,  6,  and  10  years,  and  sug- 
gestion of  valuable  improvements.  In  reply 
to  the  plea  of  Intervention,  plaintiffs  plead- 
ed that  W.  T.  Norment  a  former  husband  of 
Mrs.  Anders,  Is  dead;  that  it  Is  not  shown 
that  there  was  any  administration  on  his  es- 
tate, and  that  the  claim  which  is  the  basis  of 
Interveners'  demand  was  never  presented  to 
the  administrator  of  Norment,  nor  In  any 
way  rejected  by  his  administrator  or  execu- 
tor, nor  in  any  way  attempted  to  be  foreclos- 
ed In  the  probate  court;  and  that  this  court 
is  without  jurisdiction  to  determine  the  mat- 
ters and  things  set  up  in  the  plea  of  Inter- 
vention. And  they  further  pleaded  general 
denial,  and  statute  of  limitations  of  2,  4,  and 
10  years,  and  that  in  the  sale  of  the  land  by 
the  administrator  to  Kendall,  through  whom 
Mrs.  Anders  claims  title,  no  express  Hen  was 
reserved;  and,  further,  that  the  lien  sought 
to  be  foreclosed  by  interveners  in  the  alter- 
native was  barred  by  the  10-years  statute  of 
limitations.  The  plaintiffs  recovered  Judg- 
ment against  all  the  parties,  and  interveners 
appeal.  The  only  controversy  here  la  be- 
tween plaintiffs  and  Interveners. 

Conclusions  of  Fact 

Coombes,  the  administrator  of  the  estate 
of  M.  M.  Miller,  obtained  from  the  probate 
court  of  Dallas  county,  where  said  adminis- 
tration was  pending,  permission  to  sell  cer- 
tain lands  belonging  to  said  estate,  which  In- 
cluded the  tract  in  controversy  and  two 
tracts  situated  In  Ellis  county.  The  sale  was 
made,  and  said  three  tracts  were  bid  In  by 
Kendall  for  the  sum  of  1374.10,  for  which  he 
executed  to  said  Coombes  his  note;  with  two 
sureties.  This  sale  was  reported  to  the  pro- 
bate court  by  the  administrator,  and  con- 
firmed by  said  court  Said  Coombes.  admin- 
istrator, executed  a  deed  to  said  Kendall, 
but  the  same  was  not  delivered  at  that  time, 
because  Kendall  refused  to  execute  a  mort- 
gage. Subsequently  said  administrator 
brought  suit  against  Kendall  and  his  sureties 
on  said  note,  and  on  June  2,  1878,  recovered 
judgment  for  $488.38,  with  stay  of  execution 
until  August  1,  1873.  Subsequently,  in  1870, 
by  agreement  the  cause  was  redocketed,  and 
said  administrator  recovered  judgment 
against  said  Kendall  alone  for  said  purchase 
money  and  foreclosing  the  lien  on  said  land; 


a  dismissal  having  been  had  as  to  the  sure- 
ties, they  being  insolvent  An  order  of  sale 
Issued  on  the  last  judgment  against  Kendall 
to  Ellis  county,  under  which  the  two  tracts 
of  land  situated  in  Ellis  county  were  sold  for 
the  sum  of  $187.10;  this  amount  being  all 
that  was  received  by  said  administrator  on 
the  purchase  price  of  said  lands.  There  is 
no  positive  testimony  that  the  deed  executed 
by  Coombes,  as  administrator,  to  Ellis  coun- 
ty, was  ever  delivered.  Coombes,  by  deposi- 
tion, testified  on  this  point  that  he  made  a 
deed  to  said  Kendall,  but  did  not  know  where 
the  deed  was;  that  he  kept  it  in  his  posses- 
sion until  judgment  was  rendered  in  1876 
against  Kendall.  W.  C.  Ware  testified  that 
he  was  present  at  the  former  trial  of  this 
cause  on  the  21st  day  of  March,  1881,  and 
heard  the  testimony  of  said  Coombes,  who 
was  introduced  in  person  as  a  witness  for 
defendant  on  said  trial;  that  said  Coombes 
is  now  dead;  that  he  testified  on  said  trial 
that  the  deed  made  by  him  as  administra- 
tor of  the  estate  of  M.  M.  Miller,  deceased, 
to  Kendall,  to  the  land,  was  never  delivered 
by  him  to  said  Kendall,  because  said  Ken- 
dall would  not  comply  with  the  terms  of  the 
sale,  and  never  paid  the  purchase  money: 
that  the  said  Coombes  never  did  know  what 
finally  became  of  the  deed,  but  as  stated,  it 
was  never  delivered  to  Kendall,  because 
Kendall  always  refused  to  comply  with  the 
terms  of  the  sale,  or  to  pay  the  purchase 
money.  In  December,  1884,  said  Kendall  ex- 
ecuted a  deed  to  W.  T.  Norment  the  former 
husband  of  Mrs.  Anders,  and  delivered  the 
same  to  Judge  E  G.  Bower,  to  be  handed  to 
Norment  upon  Norment  paying  over  to  Bow- 
er the  purchase  money  due  by  Kendall  to 
Coombes,  administrator.  The  consideration 
for  the  making  of  said  deed  was  40  chances, 
at  $10  per  chance,  making  $400,  in  a  raffle  of 
a  diamond  cross  then  being  gotten  up  by 
Norment  and  the  payment  of  the  balance 
due  by  Kendall  to  said  Coombes  on  the  pur- 
chase price  for  said  land.  Norment  borrow- 
ed the  deed  from  Judge  Bower,  and  never 
returned  it  to  him.  The  deed  was  recorded 
in  Ellis  county  January  25,  1875,  and  in  Hill 
county  February  3,  1875.  At  the  time  this 
land  was  sold  under  order  of  the  court  an- 
other tract  was  bid  in  by  Nat  Burford,  and  a 
deed  made  to  him  by  the  said  Coombes,  in 
which  no  express  lien  was  reserved  on  the 
land,  and  it  was  shown  that  that  was  the 
form  of  deed  used  at  that  time  by  said 
Coombes  as  administrator.  In  February. 
1875,  Norment  and  wife  left  the  state  of 
Texas,  and  Norment  never  returned  to  Tex- 
as; and  Mrs.  Anders  did  not  return  to  the 
state  until  she  came  with  her  present  hus- 
band, two  or  three  months  before  the  in- 
stitution of  this  suit  in  August  1882.  De- 
fendants in  error  filed  their  plea  of  interven- 
tion February  27, 1894.  Mrs.  Emma  B.  Mil- 
ler, one  of  the  interveners,  was  married  to 
her  present  husband  in  1860,  and  remained 
a  married  woman  from  that  time  to  the  trial 
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of  this  cause.  At  the  time  of  her  marriage  | 
she  was  the  surviving  widow  of  M.  M.  Mil- 
ler, deceased,  who  died  in  1859,  upon  whose 
estate  said  Coombes  subsequently  adminis- 
tered. Mrs.  Mary  C.  Ezzell  and  Mrs.  A.  B. 
Baskin  and  M.  M.  Miller,  interveners  herein, 
were  the  only  children  of  M.  M.  Miller,  deceas- 
ed, and  Mrs.  Baskin  and  Mrs.  Ezzell  were 
both  married  prior  to  the  close  of  the  admin- 
istration upon  the  Miller  estate,  and  the  dis- 
charge of  said  Coombes  as  administrator, 
which  occurred  in  1881.  They  had  continued 
married  up  to  the  time  of  the  institution  of 
this  suit;  Mrs.  Ezzell  being  still  married  to 
S.  R.  Ezzell.  They  were  the  sole  heirs  at 
law  of  said  M.  M.  Miller,  deceased,  and  had 
never  received  anything  on  account  of  the 
lands  Involved  herein. 

Opinion. 

Under  the  facts  of  this  case,  two  proposi- 
tions arise  for  solution:  (1)  Was  the  estate 
of  Miller  devested  of  title  to  the  land  In  con- 
troversy by  virtue  of  the  proceedings  stated 
in  the  foregoing  conclusions  of  fact?  (2)  If 
so,  were  the  interveners  entitled  to  have  the 
land  subjected  to  the  payment  of  the  balance 
of  the  purchase  money  remaining  unpaid? 

On  the  first  proposition  it  Is  Insisted  by 
plaintiffs  in  error  that  there  was  no  deed  to 
the  land  delivered  by  the  administrator, 
Coombes,  to  the  purchaser,  Kendall,  and  for 
that  reason  no  title  passed  to  Kendall.  There 
Is  no  direct  proof  that  the  deed  was  delivered, 
but  Coombes  states  that  he  held  the  deed 
until  the  trial  of  the  cause,  In  which  he,  as 
administrator,  recovered  judgment  on  the  note 
given  by  Kendall  for  the  purchase  money, 
and  foreclosing  the  lien  on  the  land  to  secure 
the  payment  thereof,  and  that  he  did  not 
know  where  It  was.  No  account  is  given  of 
the  deed  after  this,  and  it  Is  not  Improbable 
that  he  produced  it  on  the  trial  at  that  time, 
and  actual  or  constructive  delivery  thereof 
made  to  Kendall,  as  Kendall  was  entitled  to 
a  deed  when  he  agreed  to  a  recovery  on  the 
notes  and  foreclosure  of  the  lien.  But,  if 
there  was  in  fact  no  delivery  of  the  deed,  we 
are  of  the  opinion  that  the  plaintiffs  in  er- 
ror, by  reason  of  said  judgment  and  the  par- 
tial enforcement  thereof,  should  not  be  heard 
to  assert  that  there  was  no  sale,  as  the  pro- 
curing of  said  judgment  by  the  administrator 
perfected  the  sale  of  the  land  to  Kendall. 
Morris  v.  Turner,  5  Tex.  Civ.  App.  708,  24  a 
W.  959;  Coddington  v.  Wells,  50  Tex.  49; 
Dalton  v.  Rust,  22  Tex.  133;  Terrell  v.  Mc- 
Cown  (Tex.  Sup.)  48  S.  W.  2.  The  evidence 
also  shows  that  said  judgment  was  rendered 
on  an  agreement  between  Coombes,  adminis- 
trator, and  said  Kendall,  that  the  cause  should 
be  redocketed,  and  "that  plaintiff  have  judg- 
ment for  the  amount  of  the  note  sued  on, 
Interest,  and  costs,  and  for  the  foreclosure 
of  his  vendor's  lien  upon  the  land  set  out  and 
described  in  plaintiffs'  petition;  that  the  same 
be  sold  In  satisfaction  of  the  debt  and  costs," 
etc.   This  was  a  consummation  of  the  obliga- 


tion resting  upon  Kendall  to  secure  the  pay- 
ment of  the  note  executed  by  him  for  the 
purchase  money.  The  effect  of  the  agreement 
and  foreclosure  of  the  lien  was  substantially 
the  same  as  though  Kendall  had  executed  a 
mortgage  to  secure  the  notes  in  the  first  in- 
stance, and  a  foreclosure  of  the  lien  had  by 
virtue  thereof,  and  he  was  entitled  to  a  con- 
veyance as  prescribed  by  law. 

Plaintiffs  In  error  also  insist  that,  as  the 
statute  required  the  administrator  to  take 
from  the  purchaser  of  land  at  an  administra- 
tor's sale  a  mortgage  to  secure  the  deferred 
payments,  the  superior  title  remained  in  the 
estate,  although  the  administrator  executed 
and  delivered  to  Kendall  an  absolute  deed  on 
Its  face,  and  recleved  no  mortgage  from  Ken- 
dall. We  do  not  concur  In  this  contention. 
Such  a  rule  does  not  apply  in  contracts  be- 
tween parties  when  acting  in  their  individual 
capacity,  and  the  statutes  existing  at  the  time 
of  the  transaction  under  consideration  did  not 
indicate  a  different  rule  when  applied  to  ad- 
ministrators' sales.  On  this  proposition,  the 
supreme  court,  in  the  case  of  Rindge  v.  Oli- 
phint,  62  Tex.  682,  holds  that  "under  a  de- 
cree of  the  probate  court  ordering  the  sale  of 
land  of  an  estate  to  be  made  on  a  credit  of 
twelve  months,  with  approved  security,  and 
retaining  a  lien  on  the  land  to  secure  the  pay- 
ment of  the  purchase  money,  the  deed,  reciting 
the  sale,  by  virtue  of  the  order  of  the  court, 
of  the  tract  of  land  In  controversy  and  of  an- 
other tract,  for  a  certain  given  sum,  without 
distinguishing  the  amount  bid  for  the  two 
tracts,  respectively,  and  the  further  fact  that 
the  purchaser  had  executed  his  note  for  the 
above-named  sum,  payable  In  twelve  months, 
as  the  consideration  of  the  sale,  and  in  no 
wise  reserving  the  vendor's  lien  in  such  deed, 
conveys  title  to  the  purchaser,  and  the  note 
being  barred  the  vendor's  lien  cannot  be  en- 
forced." The  procuring  of  judgment  on  the 
note  against  Kendall,  and  the  foreclosure  of 
the  lien,  and  the  proceeding  to  enforce  It  by 
the  sale  of  the  land  In  Ellis  county  thereunder, 
constituted  an  election  on  the  part  of  the  ad- 
ministrator to  enforce  the  contract  of  sale, 
which  bound  the  estate;  and  the  heirs  are  not 
now  in  an  attitude  to  rescind  the  sale  and 
claim  the  land. 

On  the  second  proposition,  that  plaintiffs 
were  entitled  to  subject  the  land  to  the  pay- 
ment of  the  purchase  money  not  paid,  we 
are  of  opinion  that  the  claim  is  barred  by  lim- 
itation. The  statute  of  limitation  began  to 
run  on  the  judgment  against  the  estate  before 
the  administrator  was  discharged,  in  1881,  and 
after  his  death  limitation  did  not  cease  to 
run  on  account  of  the  disabilities  of  plaintiffs 
in  error.  Nearly  18  years  elapsed  from  the 
rendition  of  the  judgment  against  Kendall, 
and  about  13  years  after  the  discharge  of  the 
administrator,  before  plaintiffs  in  error  set  up 
their  claim  by  Intervening  in  this  suit;  there 
being  no  action  taken  in  the  meantime  to  keep 
the  judgment  in  force.  But  it  is  insisted  that 
the  absence  of  Norment  and  wife  from  the 
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state  prevented  a  bar  by  limitation.  The 
right  to  subject  the  land  to  the  payment  of 
the  purchase  money  depended  upon  the  en- 
forcement of  the  judgment  against  Kendall, 
and,  as  that  is  barred,  no  right  of  action  ex- 
ists thereon.  Had  the  judgment  against  Ken- 
dall been  kept  alive,  a  different  case  would  be 
presented,  but  that  was  not  done.  Norment 
having  assumed  the  payment  of  the  purchase 
money  when  he  bought  from  Kendall  affords 
plaintiffs  no  relief,  as  such  assumption  was 
never  accepted  by  the  administrator  or  by  the 
plaintiffs  in  error. 

As  to  the  dealings  with  the  land  between 
Norment  and  Kendall,  we  are  of  opinion  that 
plaintiffs  in  error  are  not  concerned  there- 
with. They  stand  in  the  position  of  plaintiffs 
in  this  action,  and,  in  order  for  them  to  re- 
cover, they  must  show  that  the  superior  title 
remained  in  the  estate.  In  this  they  have 
failed,  and  the  judgment  is  affirmed.  Af- 
firmed. 


HOLLON  v.  HALE.i 

(Court  of  Civil  Appeals  of  Texas.   April  22, 
1899.) 

EXECUTION  SALE— PURCHASE  BY  PLAINTIFF — 
FAILURE  OF  TITLE— SETTING 
ASIDE  SATISFACTION. 

Where  the  excution  creditor  purchases  prop- 
erty sold  under  his  execution,  and  the  amount  is 
credited  on  the  writ,  and  it  is  satisfied,  he  may 
have  such  satisfaction  set  aside  on  showing  that 
the  property  sold  belonged  to  a  third  person,  and 
the  doctrine  of  caveat  emptor  does  not  apply, 
although  the  purchaser  had  notice,  at  the  time  of 
Bale,  of  the  claim  of  such  third  person. 

Error  from  district  court,  Lamar  county; 
E.  D.  McCleUan,  Judge. 

Action  by  Hattle  S.  Hale  against  D.  P. 
Hollon.  Motion  by  plaintiff  in  execution  to 
set  aside  satisfaction  entered  In  pursuance  of 
execution  sale.  Motion  granted,  and  defend- 
ant brings  error.  Affirmed. 

Dudley  &  Moore  and  H.  D.  McDonald,  for 
plaintiff  in  error.  Hale  &  Hale,  for  defend- 
ant In  error. 


BOOKHOUT,  J.  This  was  a  motion  filed 
by  defendant  In  error  as  plaintiff  against 
plaintiff  In  error  as  defendant  to  set  aside 
and  cancel  the  satisfaction  theretofore  enter- 
ed on  a  certain  execution  Issued  on  a  judg- 
ment of  said  court  In  favor  of  said  Hale 
against  said  Hollon,  on  the  ground  that  plain- 
tiff got  no  title  to  the  property  she  bought  in 
satisfaction  thereof.  Defendant  resisted  the 
motion,  on  the  ground  that  the  rule  of  caveat 
emptor  precluded  the  relief  sought  in  such 
cases.  On  the  hearing  of  said  motion  by  trial 
without  a  jury,  the  court  rendered  judgment 
setting  aside  and  canceling  such  satisfaction, 
and. reviving  the  judgment,  and  awarding  ex- 
ecution thereon,  the  same  as  if  no  such  satis- 
faction had  ever  been  entered.  To  said  judg- 

i  Writ  of  error  denied  by  supreme  court 


ment,  and  the  findings  of  law  and  fact  filed, 
Hollon  duly  excepted,  gave  notice  of  appeal, 
and  brings  up  his  case  by  writ  of  error. 

The  material  facts,  which  are  shown  In  the 
findings,  are  as  follows:    "In  No.  5,752,  of 
Hattle  S.  Hale  vs.  D.  P.  Hollon,  the  plaintiff, 
Hattle  S.  Hale,  owned  and  held  a  judgment 
of  the  district  court  of  Lamar  county,  Tex., 
against  the  defendant,  D.  P.  Hollon,  which 
was  the  enforcement  of  a  vendor's  lien  on  cer- 
tain real  estate  m  Paris,  Tex.  (Lamar  coun- 
ty), dated  In  April,  1894,  for  near  $2,500,  and 
the  lien  was  enforced,  the  real  estate  sold 
thereunder,  and  that  there  was  a  balance  left 
unpaid  on  her  judgment  of  about  $1,300. 
Afterwards,  and  in  June,  1894,  among  others, 
an  abstract  of  said  judgment  with  balance 
due  thereon,  was  duly  and  legally  filed,  re- 
corded, and  Indexed,  as  provided  by  law,  in 
McLennan  county,  Tex.,  on  the  loth  day  of 
October,  1894.   An  execution  was  duly  issued 
by  the  clerk  of  said  court  on  said  judgments 
for  a  balance  due  on  each,  and  levied  on  an 
undivided  interest  of  defendant  in  certain 
real  estate  in  McLennan  county,  as  the  prop- 
erty of  D.  P.  Hollon,  which  was  duly  sold  by 
the  sheriff  of  McLennan  county  on  the  first 
Tuesday  in  December,  1894,  at  Waco,  after 
advertising,  etc.,  as  the  law  requires;  and  at 
said  sale  V.  W.  Hale,  who  was  the  agent  and 
attorney  of  Mrs.  Hattle  S.  Hale  and  the  other 
plaintiffs  In  execution,  bought  said  property 
In  trust  for  them,  but  bad  the  deed  made  by 
the  sheriff  made  to  him  for  convenience,  but 
held  it  In  trust  for  them,  and  the  amount  of 
her  (Hattle  S.  Hale's)  bid  was  about  $1,300. 
which,  after  paying  the  costs  in  cash,  was 
credited  on  the  execution,  and  it  was  return- 
ed, 'Satisfied.'  At  said  sheriff's  sale  at  Waco, 
one  W.  R.  Hollon,  brother  of  D.  P.  Hollon, 
gave  notice  that  the  property  about  to  be  sold 
was  not  the  property  of  the  latter,  but  was 
the  property  of  him,  the  said  W.  R.  Hollon; 
and  the  agent  of  plaintiffs  In  all  the  several 
executions  was  present  when  said  notice  was 
given,  he  having  purchased  It  from  D.  P. 
Hollon  before  that  time.    The  abstracts  of 
said  judgments  were  filed,  recorded,  and  reg- 
ularly Indexed  In  June,  1894,  and  prior  to  any 
transfer  from  D.  P.  Hollon  to  W.  R.  Hollon 
of  the  property  levied  on.   At  the  time  the 
abstracts  were  filed  the  property  (real  estate) 
afterwards  levied  on,  and  afterwards  sold  by 
the  sheriff,  was  the  property  of  one  S.  E.  Hol- 
lon, who  was  a  sister  of  D.  P.  and  W.  R,  Hol- 
lon, and  she  was  a  non  compos  mentis,  and 
had  been  from  Infancy,  and  she  was  then 
aged  and  Infirm,  and  at  her  death  D.  P.  Hol- 
lon would,  by  inheritance,  be  entitled  to  one- 
third  of  her  property.  Some  time  In  October, 
1894,  she  died  intestate,  after  which  the  exe- 
cution of  Mrs.  Hattle  S.  Hale  (who  was  the 
widow  of  V.  W.  Hale's  deceased  brother) 
was  Issued  and  levied  on  the  property,  to- 
gether with  other  executions,  controlled  by 
V.  W.  Hale,  the  levy  being  made  on  a  one- 
third  interest  therein,  as  the  property  of  D. 
P.  Hollon,  and  the  sale  made,  and  deed  made 
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to  V.  W.  Hale  in  his  own  name,  but  as  mat- 
ter of  fact  be  purchased  in  trust  for  Mrs. 
Hattle  S.  Hale  and  others  for  whom  he  pur- 
chased at  the  same  time.  Subsequent  to  the 
sale  and  sheriff's  deed  to  V.  W.  Hale,  he,  the 
said  V.  W.  Hale,  purchased  the  interest  of 
Mrs.  Hattle  8.  Hale  and  all  others  under 
whose  executions  the  land  was  sold  (except 
Elizabeth  Carpenter's  Interest),  and  paid  their 
debts,  some  of  them  in  full,  and  he  paid  J.  J. 
Miller,  who  also  held  a  judgment  against  D. 
P.  Hollon,  under  which  the  property  was 
sold,  a  less  amount  than  the  whole  judgment, 
by  way  of  compromise  agreement  between 
them,  by  which  purchase  and  payment  Bald 
V.  W.  Hale  became  the  owner  of  whatever  in- 
terest D.  P.  Hollon  had  In  said  property  at 
the  time  the  executions  were  levied,  if  any, 
and  of  the  judgments  against  Hollon  under 
which  the  sale  was  made,  and  he,  by  agree- 
ment as  well  as  by  subrogation,  had  and  has 
all  the  rights  of  the  several  plaintiffs  in  exe- 
cution. Subsequent  to  the  sheriff's  sale  and 
deed  to  V.  W.  Hale  in  trust,  he  brought  suit 
in  the  district  court  of  McLennan  county, 
Tex.,  against  both  D.  P.  Hollon  and  W.  R. 
Hollon,  to  cancel  a  deed  made  by  D.  P.  Hol- 
lon to  W.  R.  Hollon  for  all  the  interest  the 
former  had  in  and  to  the  estate  of  his  non 
compos  mentis  sister,  S.  £.  Hollon,  which 
was  dated  in  June,  1894,  and  after  all  the  ab- 
stracts of  Hattle  S.  Hale,  Elizabeth  Carpen- 
ter (the  said  Elizabeth  Carpenter  having  judg- 
ment against  D.  P.  Hollon  for  about  $1,300), 
J.  J.  Miller,  and  Mrs.  A.  L.  Ownby  had  been 
filed  and  properly  recorded  and  indexed,  and 
V.  W.  Hale  bought  D.  P.  Hollon's  interest 
under  all  the  executions  in  trust  for  plaintiffs 
therein.   S.  E.  Hollon  died  in  October,  1894." 

The  sole  question  raised  by  this  appeal  is: 
Can  the  plaintiff  in  judgment  who  purchases 
the  property  of  the  defendant  at  execution 
sale,  and  credits  the  bid  upon  the  writ,  have 
such  satisfaction  of  the  judgment  set  aside, 
upon  its  being  ascertained  that  the  purchas- 
er got  no  title?  The  decisions  of  this  state, 
as  well  as  those  of  other  jurisdictions,  are 
difficult  to  reconcile  in  their  holdings  upon 
this  question.  The  question  was  incidentally 
before  the  supreme  court  in  the  case  of 
Harle  v.  Langdon's  Heirs,  60  Tex.  560,  and 
It  was  there  Intimated  that  In  such  a  case 
the  rule  of  caveat  emptor  applies,  and  that 
the  relief  will  not  be  granted.  On  the  other 
hand,  it  Is  held  that  a  levy  upon  land  in  this 
state  is  not  a  satisfaction  of  the  judgment 
Cavanaugh  v.  Paterson,  47  Tex.  198.  Again, 
It  is  held  that,  if  the  title  of  the  land  was 
not  affected  by  the  sale,  the  consequence  is 
that  the  judgment  debtor  is  the  owner  of  his 
estate  as  before,  and  the  judgment  remains 
In  force  unaffected  by  anything  done  under 
the  execution.  Townsend  v.  Smith,  20  Tex. 
465.  The  case  of  Stone  v.  Darnell.  25  Tex. 
Supp.  435,  la  more  nearly  in  point  than  any 
case  we  have  found  in  the  Reports  of  this 
state.  In  that  case  Stone's  land  was  sold 
under  valid  process,  and  purchased  by  Dar- 


nell. Stone  brought  suit  for  the  land,  on 
the  ground  that  it  was  his  homestead,  and 
not  subject  to  levy  and  sale.  He  recovered. 
Id.,  20  Tex.  11.  Darnell  then  brought  suit 
against  Stone  for  the  recovery  of  the  pur- 
chase money  paid  by  him,  claiming  that 
Stone  got  the  benefit  of  the  satisfaction  of 
the  judgment  against  him.  It  was  held  that 
he  could  recover.  In  that  case  the  court  uses 
the  following  language:  "When  the  defend- 
ant recovered  back  the  land  by  the  judg- 
ment of  a  court  of  competent  jurisdiction,  the 
right  of  the  plaintiff  to  have  the  money  be 
had  paid,  and  which  had  been  applied  in 
satisfaction  of  the  execution,  was  perfect" 
25  Tex.  Supp.  435.  We  think  the  principles 
announced  in  the  cases  of  Townsend  v.  Smith 
and  Stone  v.  Darnell,  supra,  should  be  held 
applicable  to  this  case.  It  seems  to  be  held 
in  these  cases  that  when  real  estate  is  sold 
at  execution  sale  as  the  property  of  the  de- 
fendant in  execution,  to  which  it  is  ascertain- 
ed he  had  no  title,  he  may  be  held  liable  for 
the  purchase  money  which  has  been  thus 
applied  in  satisfaction  of  his  judgment  or 
debt  This  is  the  construction  Mr.  Freeman 
places  on  these  decisions,  and  he  treats  the 
question  as  settled  In  this  state  in  favor  of 
granting  the  relief.  Freem.  Judgm.  (4th  Ed.) 
§  478,  note  S;  Freem.  Ex'ns  (2d  Ed.)  8  352. 
When  we  look  to  other  jurisdictions,  we  find 
an  irreconcilable  conflict  In  the  decisions. 
Mr.  Freeman  states  that  there  is  a  slight 
preponderance  of  the  authorities  in  favor  of 
granting  the  relief.  Freem.  Judgm.  tf  478, 
478a.  But  counsel  for  the  appellant  contend 
that  the  purchaser  had  notice  from  the  true 
owner  of  the  land  at  the  time  of  the  sale 
that  he  had  acquired  the  land,  and  title  was 
In  him,  and  therefore  the  rule  of  caveat  emp- 
tor should  be  held  to  apply.  The  same  con- 
tention was  made  in  the  case  of  Cowles  v. 
Bacon,  21  Conn.  451;  and  the  court,  in  pass- 
ing upon  it  held  that  the  rule  applies,  al- 
though the  plaintiff  in  execution,  when  he 
caused  this  execution  to  be  levied,  had  no- 
tice, from  the  records  or  otherwise,  that  the 
defendant  had  executed  a  conveyance  of  the 
land  levied  on,  but  erroneously  supposed  that 
such  conveyance  was  fraudulently  made,  and 
was  therefore,  as  to  him,  void.  The  court  in 
that  case  uses  the  following  language:  "Such 
a  mistake  constitutes  no  Just  reason  why  the 
defendant  should  not  pay  the  unsatisfied 
balance  of  the  debt  The  former  neither 
got,  nor  did  the  defendant  lose,  anything 
by  this  mistaken  levy."  It  is  held  that  the 
rule  of  caveat  emptor  has  its  legitimate  force 
in  precluding  any  idea  of  a  warranty  by  the 
defendant  in  execution  or  by  the  sheriff.  Rlt- 
ter  v.  Henshaw,  7  Iowa,  98;  Freem.  Judgm. 
(4th  Ed.)  §  478.  We  think  it  only  equitable, 
where  the  defendant  In  execution  has  parted 
with  nothing  by  the  sale,  that  the  plaintiff 
in  judgment,  who  has  acquired  nothing  by 
his  purchase,  should  have  his  judgment  re- 
stored to  him  as  it  was  previous  to  the  sale 
and  satisfaction.  Where  the  satisfaction  of  a 
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Judgment  results  from  a  sale  under  void  or 
Irregular  process,  the  authorities  In  tills 
state  seem  to  be  uniform  that  relief  will  be 
granted.  Burns  t.  Led  better,  66  Tex.  582, 
and  authorities  there  cited.  We  regret  that 
we  have  been  compelled  to  decide  this  case 
on  the  brief  of  the  appellant  only,  the  appel- 
lee having  failed  to  file  a  brief  In  this  court 
We  conclude  there  Is  no  error  In  the  Judg- 
ment, and  it  Is  affirmed.  Affirmed. 

By  an  oversight,  we  failed  to  embrace*  in 
the  opinion  certain  findings  of  fact  of  the 
court  below  which  were  considered  In  pre- 
paring the  opinion  In  this  case.  Our  atten- 
tion having  been  called  to  the  matter,  we 
file  the  same  as  additional  conclusions  of 
fact  herein: 

"Elizabeth  Carpenter  has  never  received 
from  any  source  anything  on  her  Judgment 
against  D.  P.  Hollon.  W.  B.  Hollon  resist- 
ed the  suit  brought  against  them  by  V.  W. 
Hale  to  cancel  the  deed  or  conveyance  of  D. 
P.  Hollon  to  W.  B.  Hollon,  on  the  grounds 
that  no  title  was  In  D.  P.  Hollon  at  the  time 
of  the  levy  of  the  executions,  but  that  he 
had  conveyed  his  expectancy  in  his  sister's 
estate  to  W.  B.  Hollon  before  the  date  of 
the  levy,  and  before  the  date  of  his  sister's 
death,  and  that  W.  B.  Hollon's  title  was  good, 
and  the  district  court  so  held  and  decreed, 
on  a  cross  bill  filed  by  W.  B.  Hollon,  and  also 
entered  a  decree  canceling  the  deed  made 
by  the  sheriff  to  V.  W.  Hale,  D.  P.  Hollon 
testifying  on  behalf  of  W.  B.  Hollon  on  his 
cross  bill,  and  that  this  Judgment  was  af- 
firmed by  the  court  of  civil  appeals  and  by 
the  supreme  court  of  Texas,  and  W.  R.  Hol- 
lon's title  declared  good,  and  neither  of  the 
plaintiffs  in  execution  has  ever  received  any- 
thing for  the  respective  amounts  credited  on 
their  respective  executions  arising  out  of 
the  sale  of  the  real  estate  in  McLennan  coun- 
ty, except  that  V.  W.  Hale  paid  them  by 
and  for  his  purchase  of  their  interest  in  their 
respective  Judgments,  and  their  interest  in 
the  land,  if  any,  sold  thereunder,  and  V.  W. 
Hale  has  received  nothing  from  any  source 
for  the  amounts  so  paid  by  him,  amounting 
to  about  $6,350,  and  that  said  D.  P.  Hollon 
has  never  paid  said  amount,  or  any  part 
thereof,  to  him  or  any  one  else." 


WILKS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jane  21, 

1899.) 

CRIMINAL  LAW — APPEAL — REFUSAL  OF  CON- 
TINUANCE— BILL  OF  EXCEPTIONS— NECES- 
SITY —  BURGLARY  —  INDICTMENT  —  SUFFI- 
CIENCY. 

1.  Without  a  bill  of  exceptions,  the  refusal  of 
a  continuance  because  of  the  absence  of  a  ma- 
terial witness  cannot  be  reviewed. 

2.  An  Indictment  stating  that  defendant  did, 
by  force,  threats,  and  fraud,  break  and  enter  a 
house,  without  stating  whether  in  the  day  or 
night,  is  sufficient  to  prove  either  kind  of  bur- 
glary. 


Appeal  from  district  court,  Franklin  county: 
J.  M.  Talbot,  Judge. 

Henry  Wilks  was  convicted  of  burglary, 
and  be  appeals.  Affirmed. 

Robt  A  John,  Aast  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary  by  breaking  and  entering  a  certain 
house  with  intent  to  commit  the  offense  of 
theft,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

There  are  no  bills  of  exception  in  the  rec- 
ord. Appellant's  first  complaint  is  that  tne 
court  erred  in  overruling  his  motion  for  con- 
tinuance, based  on  the  absence  of  his  mother, 
whom  he  claims  was  a  material  witness  in 
his  behalf.  There  is  no  bill  of  exceptions  to 
the  action  of  the  court  overruling  the  same, 
and  hence  It  cannot  be  revised.  Nor,  without 
said  bill  of  exceptions,  Is  it  a  ground  for  new 
trial.  However,  in  the  face  of  tne  over- 
whelming evidence  In  behalf  of  the  state,  the 
evidence  of  the  absent  witness  does  not  ap- 
pear to  be  probably  true. 

Appellant's  second  ground  set  np  in  bis  mo- 
tion for  new  trial  is  that  the  Indictment  is 
fatally  defective.  The  Indictment  does  not 
state  whether  the  burglary  was  a  day  or  night 
time  burglary,  but  does  state  that  defendant 
"did,  by  force,  threats,  and  fraud,  break  and 
enter  the  house."  This  Is  sufficient  to  prove 
either  character  of  burglary.  Can  v.  State, 
19  Tex.  App.  636;  Martin  v.  State,  21  Tex. 
App.  1,  17  S.  W.  430.  The  evidence  is  ample 
to  support  tne  verdict,  and  the  Judgment  Is  in 
all  things  affirmed. 


MORGAN  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  21, 

1899.) 

CRIMINAL  LAW — APPEAL — REVIEW — HOMICIDE 
— CIRCUM8TANTIAL  EVIDENCE — 
INSTRUCTIONS. 

1.  The  admission  of  evidence  in  a  criminal 
case  cannot  be  reviewed,  where  no  bill  of  excep- 
tions was  reserved. 

2.  The  fact  that  part  of  a  paragraph  of  the 
charge  In  a  criminal  case  is  objectionable  is  04 
ground  for  a  reversal,  where  that  portion  of  the 
charge,  when  taken  in  connection  with  the  en- 
tire paragraph,  is  correct. 

3.  Where  the  homicide  was  committed  by  ly- 
ing In  wait  for  accused,  and  shooting  him  In  the 
back,  after  having  procured  a  pistol  and  bought 
a  box  of  cartridges  for  that  purpose  and  threat- 
ened the  life  of  deceased,  it  Is  unnecessary  to 
charge  on  murder  in  the  second  degree,  though 
the  evidence  is  circumstantial. 

Appeal  from  district  court,  Titus  county: 
J.  M.  Talbot,  Judge. 

John  Henry  Morgan  was  convicted  of  mur- 
der, and  he  appeals.  Affirmed. 

Robt  A  John,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  first  degree,  and  his  pun- 
ishment assessed  at  confinement  In  the  peni- 
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tentlary  for  life.  The  record  does  not  con- 
tain an  assignment  of  errors,  nor  is  appellant 
represented  by  briefs  or  otherwise  by  the  rec- 
ord in  this  court  Looking  to  the  motion  for 
new  trial,  we  find  two  errors  suggested  with 
reference  to  the  court's  charge  and  one  with 
reference  to  the  admission  of  testimony. 
With  regard  to  the  admission  of  testimony  it 
is  sufficient  to  state  that  a  bill  of  exceptions 
was  not  reserved.  The  criticism  of  the  fifth 
paragraph  of  the  court's  charge  selects  an  ex- 
cerpt of  a  line  or  two  from  the  whole  subdi- 
vision, and  asks  that  the  conviction  be  set 
aside  upon  the  supposed  error  contained  in 
this  excerpt  When  viewed  In  the  light  of 
the  entire  paragraph,  the  criticism  has  no 
merit  A  new  trial  was  also  sought  upon  the 
ground  that  the  court  erred  in  not  charging 
the  law  applicable  to  murder  in  the  second 
degree.  Usually  where  the  state  relies  upon 
circumstantial  evidence  to  prove  murder  the 
law  applicable  to  murder  in  the  second  degree 
should  be  given.  But  this  is  only  in  cases 
where  the  testimony  suggests  such  degree,  or 
when  the  attending  circumstances  do  not 
show  a  killing  of  the  first  degree.  Where  the 
testimony  is  clear  and  conclusive  that  the 
killing  would  be  murder  in  the  first  degree, 
it  is  not  necessary  to  charge  the  law  ap- 
plicable to  an  inferior  degree  of  homicide. 
The  court  is  required  to  charge  the  law  ap- 
plicable to  the  case  made  by  the  testimony. 
When  this  has  been  done,  the  demands  of  the 
law  are  satisfied.  The  evidence  shows  this 
killing  to  have  been  in  pursuance  of  a  formed 
design,  that  the  slayer  waylaid  at  night  and 
killed  his  victim  by  shooting  him  in  the  back. 
The  deceased  had  been  on  a  visit  to  the  wo- 
man whom  he  expected  to  marry  in  seven  or 
eight  days,  and  was  returning  to  his  room, 
when  defendant  from  the  roadside,  shot  and 
killed  him.  He  had  threatened  his  life  on  ac- 
count of  his  proposed  marriage,  the  girl  being 
a  niece  of  the  defendant  During  the  day 
preceding  the  homicide  at  night  appellant  se- 
cured a  38-caliber  pistol,  and  bought  a  box  of 
cartridges.  Deceased  was  killed  with  a  38- 
caliber  pistol.  After  the  homicide  the  pistol 
and  35  of  the  SO  cartridges  were  found  se- 
creted In  appellant's  house  between  the  mat- 
tresses on  his  bed.  We  are  of  opinion  that 
where  an  assassin  waits  by  the  roadside  for 
his  victim,  under  the  cover  of  night,  and 
shoots  him  in  the  back,  having  previously 
threatened  to  kill  him,  this  is  murder  in  the 
first  degree,  and  it  leaves  no  room  for  any  In- 
ferior degree  of  homicide.  Finding  no  error 
In  the  record,  the  judgment  is  affirmed. 


CHRISTIAN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  7, 
1899.) 

GRAND  JURY — SECRECY — WITNESS —  IMPEACH- 
MENT. 

Under  Code  Cr.  Proc.  art.  404,  requiring 
grand  jurors  to  keep  their  proceedings  Becret,  ex- 
cept where  the  truth  of  evidence  before  them  In 


a  criminal  case  is  under  investigation,  a  witness 
cannot  be  cross-examined  as  to  his  testimony 
before  the  grand  jury  on  a  matter  not  brought 
out  in  chief. 

Appeal  from  district  court,  Hopkins  county; 
Howard  Templeton,  Judge. 

Hlller  Christian  was  convicted  of  seduction, 
and  he  appeals.  Reversed. 

King  &  Sweeten,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  seduction,  and  his  punishment  assessed  at 
three  years'  confinement  in  the  penitentiary, 
and  he  appeals. 

On  the  trial,  defendant  introduced  as  a  wit- 
ness one  Bill  Post  and  asked  him  if  he  knew 
the  general  reputation  of  the  prosecutrix,  to 
which  he  replied  that  he  knew  nothing  detri- 
mental to  her.  He  was  then  asked  what  par- 
ties visited  the  house  of  the  prosecutrix,  to 
which  he  replied,  "Mac  Horton,  the  Stephens 
boys,  the  Culpeper  boys."  The  witness  was 
then  passed  to  the  prosecution  for  cross-ex- 
amination. The  state  then  asked  the  witness, 
on  cross-examination,  If  he  had  not  been  be- 
fore the  grand  jury  and  sworn  that  he  had 
had  intercourse  with  prosecutrix,  and  if  he 
did  not  afterwards  go  before  the  grand  jury 
and  tell  that  body  that  he  had  sworn  falsely. 
Appellant  objected  to  said  questions  and  an- 
swers: "(1)  Because  said  witness  had  not  tes- 
tified to  any  fact  detrimental  to  the  state,  and 
the  manner  of  examination  of  said  witness  by 
the  prosecution,  in  effect  made  him  a  state 
witness,  and  could  not  be  Impeached  by  the 
state,  because  he  had  testified  to  no  facts  dam- 
aging to  the  prosecution,  or  of  a  nature  cal- 
culated to  surprise  the  district  attorney;  (2) 
because  it  was  an  exposure  by  said  witness  of 
matters  transpiring  before  the  grand  jury, 
when  the  witness  had  not  testified  differently 
on  the  stand  to  what  he  had  testified  before 
the  grand  jury  the  last  time,  and  because  the 
facts  proved  by  said  witness  upon  his  exam- 
ination by  defendant  did  not  make  his  testi- 
mony before  the  grand  jury  a  material  issue 
upon  the  trial  of  this  cause;  (3)  because  said 
testimony  would  be  calculated  to  prejudice  the 
minds  of  the  jury  against  defendant"  Said 
objections  were  overruled,  and  the  witness 
compelled  to  answer  said  question,  to  which 
he  stated  that  he  had  sworn  before  the  grand 
jury  that  he  had  carnal  intercourse  with  the 
prosecutrix,  and  that  he  afterwards  went  back 
before  the  grand  jury  and  retracted  what  he 
said,  and  testified  that  his  former  statement 
was  untrue.  The  court  explained  this  bill  by 
stating,  "This  witness  testified  that  he  was 
induced  by  defendant  to  go  before  the  grand 
jury  and  falsely  testify  that  he  had  carnal 
Intercourse  with  Zena  Harper,  and  then  tes- 
tified that  he  afterwards  went  back  and  re- 
tracted his  false  statement" 

This  question  has  recently  been  under  con- 
sideration by  this  court,  in  the  cases  of  Hines 
v.  State  (Tex.  Cr.  App.)  39  a  W.  935.  and 
Gutgesell  v.  State  (Tex.  Cr.  App.)  43  a  W. 
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1018.  And  we  there  laid  down  the  doctrine 
that  the  only  contingency  that  authorized  the 
state  to  go  Into  the  grand- jury  room,  and  prove 
what  the  witness  there  testified  to,  was  mark- 
ed out  In  article  404,  Code  Cr.  Proa,  which 
states  the  oath  required  of  the  grand  jurors; 
and  the  only  limitation  put  upon  the  oath  Is 
where  the  truth  or  falsity  of  evidence  given  In 
the  grand-Jury  room  in  a  criminal  case  shall 
be  under  Investigation,— that  is,  no  grand  juror 
Is  authorized  by  his  oath  to  give  testimony  on 
the  stand  in  regard  to  any  other  matter  than 
that  specified  in  the  oath  itself.  If  the  defend- 
ant had  proved  by  this  witness  that  he  had 
had  Intercourse  with  the  prosecutrix,  then  it 
would  have  been  permissible  on  the  part  of 
the  state,  in  cross-examination  of  said  witness, 
to  show  that  he  had  sworn  differently  before 
the  grand  jury,  or,  in  case  he  denied  it,  then  to 
contradict  him;  that  is,  the  truth  or  falsity  of 
his  statement  when  on  the  stand  would  then 
be  directly  In  Issue.  But  we  do  not  under- 
stand such  to  be  the  case  here.  On  the  con- 
trary, the  witness  was  not  asked  in  regard  to 
this  matter  by  the  defendant  and  he  gave  no 
testimony  on  that  issue;  and  it  was  not  com- 
petent for  the  state,  on  cross-examination,  to 
show  what  he  may  have  testified  before  the 
grand  jury  about  other  matters  not  inquired 
about  in  his  examination  in  chief.  It  may 
have  been  competent  for  the  state  to  have 
shown  that  the  defendant  was  attempting  to 
tamper  with  the  witness  by  procuring  him  to 
fabricate  testimony;  and  It  may  have  been 
competent  for  the  state,  by  this  witness  or  oth- 
er witnesses,  to  have  shown  that  appellant 
approached  them  on  the  subject.  The  state, 
however,  was  not  content  to  stop  here,  but 
went  further,  and  required  the  witness  to  state 
what  had  occurred  In  the  grand-Jury  room. 
Under  our  statutes  on  the  subject,  and  the 
construction  which  has  been  placed  thereon 
by  this  court,  he  could  not  go  Into  the  grand- 
Jury  room  and  bring  out  what  may  have  oc- 
curred there,  except  under  the  very  contingen- 
cy provided  In  the  statute. 
■  Appellant  assigns  a  number  of  other  errors, 
but  we  do  not  deem  it  necessary  to  discuss 
them.  On  account  of  the  admission  of  this 
improper  testimony,  the  judgment  Is  reversed, 
and  the  cause  remanded. 


WILLIAMS  v.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    June  7, 
1899.) 

THEFT — EVIDENCE — VARIANCE — INSTRUC- 
TIONS. 

1.  Where,  in  a  prosecution  for  the  theft  of  a 
horse,  the  proof  of  the  state  was  that  accused 
had  formerly  traded  the  horse  to  prosecutor  for  a 
quantity  of  corn,  and  accused  testified  that  the 
transaction  was  a  loan  on  both  sides,  and  there 
was  no  evidence  that  the  horse  was  given  as 
security  for  the  loan  of  the  corn,  it  was  error 
to  charge  that  a  conviction  might  be  had  if  ac- 
cused had  delivered  the  horse  as  security  for  the 
com,  and  then  taken  her  away;  there  being  no 
such  Issue  in  the  case. 


2.  Under  an  Indictment  for  the  theft  of  an  ani- 
mal from  a  certain  person,  a  conviction  cannot  be 
had  on  proof  that  the  person  named  in  the  in- 
dictment was  the  owner  of  the  animal,  and  that 
it  had  strayed  from  him,  and  had  been  taken 
possession  of  by  a  third  person  and  put  in  his 
lot,  from  whom  accused  fraudulently  procured  it. 

Appeal  from  district  court,  Sabine  county; 
Tom  C.  Davis,  Judge. 

Bill  Williams  was  convicted  of  theft,  and  be 
appeals.  Reversed. 

Robt.  A.  John,  Asst.  Atty.  Gen.,  far  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  a  horse,  and*  his  punishment  as- 
sessed at  confinement  in  the  penitentiary  for  a 
term  of  two  years;  hence  this  appeal. 

In  the  view  we  take  of  this  case,  we  deem 
it  necessary  to  discuss  b«.»  two  bills  of  ex- 
ception. 

Bill  No.  6  complains  of  the  following  charge 
of  the  court,  to  wit:  "But  If  you  find  be- 
yond a  reasonable  doubt  that  defendant  sold 
the  horse  In  question  to  Henry  Williams,  and 
delivered  the  said  horse  to  Williams,  or  if 
you  find  beyond  a  reasonable  doubt  that  de- 
fendant got  some  15  bushels  of  corn  from 
Henry  Williams,  and  delivered  to  Henry  Wil- 
liams the  possession  of  said  horse  as  the  se- 
curity for  said  corn,  and  you  find  beyond  a 
reasonable  doubt  that  afterwards,  in  the  coun- 
ty of  Sabine,  state  of  Texas,  about  the  time 
charged  in  the  Indictment,  defendant  fraud- 
ulently took  said  horse  from  the  possession  of 
the  said  Henry  Williams,"  etc.,  you  will  con- 
vict defendant,  etc.  Defendant  excepted  to 
said  charge  because  there  was  no  fact  proved 
which  raised  the  issue  that  defendant  took 
said  horse  from  the  possession  of  the  said  Hen- 
ry Williams,— either  from  the  range  or  other- 
wise; and  because  there  was  no  fact  raising 
the  issue  that  defendant  delivered  said  horse 
to  Henry  Williams  as  security  for  15  bushels 
of  corn,  and  then  afterwards  taking  him;  be- 
cause there  is  no  allegation  in  the  Indictment, 
nor  issue  raised  by  the  proof,  that  the  horse 
in  question  was  delivered  to  Henry  Williams 
as  a  security  for  the  corn  or  other  debt  We 
think  appellant's  contention  in  this  bill  is  well 
taken.  The  testimony  for  the  state,  in  sub- 
stance, shows  that  the  prosecuting  witness, 
henry  Williams,  traded  15  bushels  of  corn  to 
appellant  for  the  horse  In  question,  which 
horse  got  away  from  Henry  Williams'  actual 
possession,  and  was  taken  up  by  witness  Ben- 
nett, from  whom  appellant  got  the  horse.  The 
testimony  of  appellant,  In  substance,  was  that 
appellant  loaned  the  prosecuting  witness.  Hen- 
ry Williams,  the  horse,  and  Williams  loaned 
appellant  the  corn.  No  witness,  as  far  as  we 
have  been  able  to  discover,  states  anything 
about  the  corn  being  bought  by  appellant,  and 
the  horse  placed  as  security  therefor.  It  is 
error  for  the  court  to  charge  an  Issue  not  ap- 
plicable to  the  facts  of  the  case,  when  that 
issue  Is  calculated  to  Injure  the  rights  of  ap- 
pellant We  think  this  is  such  a  charge. 
Williams  v.  State,  11  Tex.  App.  63;  Lum  v. 
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State,  Id.  483;  Mayfldd  v.  State,  28  Tex.  App. 
645,  5  S.  W.  161. 

Appellant's  seventh  bill  of  exceptions  com- 
plains of  the  failure  of  the  court  to  charge  all 
the  lav  applicable  to,  and  raised  by,  the  evi- 
dence, In  this:  The  facts  proved  fairly  raise 
the  Issue  that  if  defendant  obtained  posses- 
sion of  the  horse  In  question  from  B.  &  Ben- 
nett, and  not  from  Henry  Williams,  that  then, 
in  that  even^  there  would  be  a  fatal  variance 
between  the  allegations  in  the  indictment  and 
the  proof,  and  the  jury  should  have  been  In- 
structed, if  they  so  found,  or  had  a  reasonable 
doubt  as  to  the  existence  of  such  fact,  they 
should  acquit  defendant  The  substance  of 
the  witness  R.  E.  Bennett's  testimony  is  as 
follows:  "Some  time  In  June,  1898,  I  noticed 
one  evening  near  my  house  a  little  mare  that 
seemed  to  be  about  three  years  old.  The 
mare  appeared  to  be  gentle,  and  I  told  the 
little  negro  I  had  there  to  turn  her  in  my  lot, 
— that  some  one  would  come  along  for  her. 
No  one  came  by  that  night,  so  I  kept  her 
that  night  In  my  lot,  and  fed  her  night  and 
morning,  intending  to  keep  her  until  some  one 
came  along  who  owned  her.  Some  time  dur- 
ing the  day  I  saw  defendant  pass  my  house, 
and  called  him  and  asked  him  if  he  knew  of 
any  one  who  had  lost  a  colt,  and  described 
this  one  to  him.  He  said  'Yes*;  that  Ed  Tay- 
lor had  lost  one,  or  it  bad  gotten  out  of  his 
field,  that  Just  suited  the  description  I  gave 
him  of  this  mare.  He  stood  up  in  his  stir- 
rups, and  looked  over  Into  my  lot,  and  then 
said  that  the  mare  I  had  taken  up  was  Ed 
Taylor's.  I  then  asked  him  If  he  would  take 
her  back  to  him,  and  he  said  he  would,  as  he 
was  hunting  his  horses.  Appellant  got  down, 
took  a  rope,  went  Into  the  lot  where  this 
mare  was,  put  the  rope  on  her,  and  led  her 
out  of  the  lot  and  went  away."  This  exact 
question  was  raised  in  the  case  of  Tinney  v. 
State,  24  Tex.  App.  112,  5  S.  W.  831.  In 
that  case  it  was  alleged  in  the  Indictment: 
That  the  stolen  horse  belonged  to,  and  was 
taken  from  the  possession  of,  M.  C.  Doyal, 
for  the  owner;  that  the  horse  left  his  premi- 
ses. In  Gonzales  county,  and  started  off,  with 
a  bell  upon  It,  on  the  17th  of  July.  Was  seen 
In  Caldwell  county  on  the  18th,  some  12  miles 
from  home.  On  the  21st  it  was  taken  up  by 
one  Hurst,  who,  after  making  inquiry  for  the 
owner,  and  falling  to  find  him,  took  the  horse 
to  his  home,  intending  to  estray  it,  and  there 
staked  him  in  his  field  and  fed  him.  That 
night  the  horse  was  taken  from  Hurst's  field, 
and,  the  next  seen  of  the  horse,  he  was  in 
possession  of  defendant,  on  the  24th,  in  De- 
witt  county,  where  defendant  sold  him  to  one 
.Tones.  It  was  insisted  that  there  was  a  fatal 
variance  between  the  allegation  and  the  proof 
as  to  the  party  from  whom  the  possession  of 
the  animal  was  taken.  The  court  said:  "If 
Hurst  had  simply  found  the  animal  as  an 
estray  upon  his  premises,  and,  without  taking 
actual  manual  possession  and  control  of  him, 
had  only  taken  steps  to  estray  him,  it  seems 
that,  until  he  had  compiled  with  the  laws 


regulating  estrays,  such  constructive  posses- 
sion would  not  have  conferred  upon  him  suffi- 
cient special  ownership  to  justify  an  allega- 
tion that  he  was  the  owner  In  possession,  the 
animal  having  been  stolen  from  him.  When 
stolen,  this  animal  was  in  his  actual  care, 
control,  and  management,  for  he  had  staked 
It  out  in  bis  field  where  he  had  fed  it.  Ac- 
tual care,  control,  and  management  are  ex- 
pressly declared  by  our  law  to  constitute  the 
possession  contemplated  in  our  statute  of 
theft"  Bailey  v.  State,  18  Tex.  App.  427; 
Frazler  v.  State,  Id.  434;  Littleton  v.  State, 
20  Tex.  App.  168.  In  this  case  the  evidence 
clearly  shows  that  the  witness  Bennett  had 
the  actual  control  and  management  of  the  ani- 
mal at  the  time  it  was  taken  from  him.  We 
think,  therefore,  that  the  court  erred  in  not 
charging  that  Bennett  had  possession  of  the 
animal.  It  is  not  necessary  to  discuss  the  oth- 
er assignments,  but  for  the  errors  pointed  out 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


BURNS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  21, 

1899.) 

CRIMINAL  LAW— CONTINUANCE). 

1.  Where  no  diligence  has  been  used  by  defend- 
ant to  procure  an  unknown  witness,  except  the 
issuance  of  a  process,  which  the  sheriff  return- 
ed, not  executed,  three  days  before  trial,  it  is 
not  error  to  deny  his  motion  for  a  continuance. 

2.  Where  the  facts  stated  in  defendant's  ap- 
plication for  continuance,  based  on  the  absence 
of  an  unknown  witness,  showed  that  such  wit- 
ness would  unquestionably  refuse  to  testify,  and 
could  not  be  compelled  to  testify,  because  his  tes- 
timony would  incriminate  himself,  it  is  not  er- 
ror to  deny  the  application. 

Appeal  from  district  court,  Wharton  coun- 
ty; Wells  Thompson,  Judge. 

The  defendant  J.  B.  Burns,  was  convicted 
of  larceny.  The  court  denied  his  motion  for 
a  new  trial,  based  on  its  action  in  denying 
his  motion  for  a  continuance.  Affirmed. 

Bobt  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  one  bead  of  cattle,  and  his 
punishment  assessed  at  two  years'  confine- 
ment in  the  penitentiary,  and  he  prosecutes 
this  appeal. 

The  only  bill  of  exceptions  in  the  record  is 
reserved  to  the  action  of  the  court  In  over- 
ruling appellant's  application  for  continuance, 
and  in  overruling  his  motion  for  new  trial, 
based  on  the  action  of  the  court  In  overruling 
the  motion  for  continuance.  Appellant  says 
by  his  application  that  he  desired  the  attend- 
ance of  J.  H.  Fergurson,  alleged  to  reside  in 
Frio  county.  The  diligence  used  to  procure 
this  witness  was  the  issuance  of  process  for 
him  on  the  day  after  the  indictment  was  pre- 
sented. Said  process  was  returned  three 
days  before  the  trial,  by  the  sheriff  of  Bald 
Frio  county,  not  executed,  with  the  statement 
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that  said  witness  did  not  live  In  Frio  coun- 
ty, and  was  not  to  be  found  there,  after 
search  and  Inquiry.  No  diligence  was  used, 
after  the  return  of  the  process,  to  secure  the 
witness,  although  three  days  elapsed  from 
that  time  before  the  case  was  tried.  But 
concede  that  appellant  used  diligence,  it  does 
not  occur  to  us  that  the  witness,  if  he  could 
nave  been  procured,  would  testify  to  the  facts 
set  up  In  the  application,  because  these  facts, 
if  testified  to  by  the  witness,  would  certainly 
incriminate  him  as  the  guilty  party.  If  the 
facts  stated  be  true,  the  witness  would  un- 
questionably refuse  to  testify  to  the  same, 
and  the  court  would  have  been  powerless  to 
compel  him  to  give  such  inculpatory  evidence 
against  himself.  The  defense  set  up  here  is 
of  a  most  extraordinary  character.  It  shows, 
if  it  be  true,  that  appellant  made  a  most  pe- 
culiar trade  with  a  stranger,— a  horse  trader, 
who  was  traveling  through  the  country;  that 
he  traded  him  a  horse,  and  delivered  said 
horse  to  him  with  the  understanding  that 
when  said  horse  trader  returned  through  that 
country  he  was  to  bring  him  the  money  for 
the  horse,  or,  if  he  could  find  him  a  bull  year- 
ling near  by,  that  he  would  deliver  him  the 
bull  yearling  for  said  horse;  that  in  pursuance 
of  said  trade,  while  defendant  was  absent 
from  his  home,  said  Fergurson  returned,  and 
put  the  bull  yearling  in  question  in  the  pas- 
ture of  appellant,  leaving  a  note  to  the  effect 
that  he  had  brought  the  bull  yearling  there, 
and  turned  him  in  the  pasture,  to  pay  for  the 
horse.  This  was  a  singular  trade  in  all  its 
features.  It  is  remarkable  that  appellant 
should  intrust  his  horse  to  a  stranger  under 
such  conditions,  and  still  more  remarkable 
that  this  stranger  should  run  the  risk  of  pay- 
ing a  debt,  which,  under  the  circumstances, 
he  might  well  evade,  by  committing  the  theft 
of  a  yearling.  The  owner  of  the  yearling  in 
question,  who  lived  in  the  neighborhood,  as 
soon  as  he  lost  it,  made  search,  and  Inquired 
twice  of  this  defendant,  who  informed  him 
that  he  had  no  such  yearling.  It  was,  how- 
ever, discovered  by  the  party  in  defendant's 
pasture.  When  found,  the  prosecutor's  brand 
had  been  changed  into  a  brand  not  exactly 
like  appellant's  brand,  but  no  doubt  intended 
to  resemble  It.  It  does  not  occur  to  us  that 
the  defense  set  up  here  is  even  plausible, 
and  we  cannot  agree  that  the  court  erred  in 
overruling  the  motion  for  continuance  to  find, 
an  unknown  witness  by  whom  it  was  ex- 
pected to  prove  facts  that  would  send  him 
to  the  penitentiary.  We  have  examined  the 
record  carefully,  and  find  no  errors  In  the 
same,  and  the  judgment  is  affirmed. 


PITTS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  7, 

1899.) 

FOROEKY-INDICTMENT-INSTRUCTIONS— 

VERDICT. 

1.  Although  an  indictment  charges  in  separate 
counts  the  forgery  of  an  instrument  and  the  ut- 


tering of  the  same,  a  conviction  cannot  be  had 
for  both  offenses. 

2.  In  1898  an  indictment  was  presented  char- 
ging defendant  with  forgery  by  altering  a  deed. 
There  was  no  testimony  as  to  when  the  forgery 
occurred.  The  deed  had  been  executed  in  1877. 
and  recorded  in  1880,  and  in  1894  defendant  had 
it  re-recorded  to  cure  an  alleged  error  in  the 
original  record.  Edd,  that  a  requested  charge 
that,  if  the  forgery  occurred  more  than  10  years 
prior  to  the  presentment  of  the  indictment,  the 
jury  should  acquit,  should  have  been  given. 

Appeal  from  district  court,  Bosque  county: 
J.  M.  Hall,  Judge. 

John  M.  Pitts  was  convicted  of  forgery, 
and  appeals.  Reversed. 

Word,  Dillard  &  Word,  for  appellant.  Bobt. 
A.  John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  indictment,  in  the 
first  count,  charges  forgery  by  altering  a 
deed,  and  in  the  second  charges  uttering  the 
same  instrument.  Both  counts  were  submit- 
ted by  the  court  in  the  charge.  The  verdict 
was  general,  and  in  the  following  language: 
"We,  the  jury,  find  the  defendant  guilty  as 
charged,  and  assess  his  punishment  at  con- 
finement in  the  state  penitentiary  for  five 
years."  The  judgment  entered  upon  this  ver- 
dict adjudges  appellant  guilty  of  the  "offens* 
of  forgery,  and  knowingly  and  fraudulently 
uttering,  publishing,  and  using  as  true  and 
genuine  a  forged  instrument."  The  sentence 
follows  the  Judgment,  and  is  pronounced  for 
both  violations  in  the  same  language  as 
found  in  the  judgment.  It  was  proper  In 
separate  counts  to  charge  both  forgery  and 
uttering  the  forged  instrument,  but  a  convic- 
tion could  not  be  had  for  both  offenses, 
though  thus  charged,  nor  a  separate  punish- 
ment for  each.  Miller  v.  State.  16  Tex.  App. 
417;  Crawford  v.  State,  31  Tex.  Cr.  R.  51. 
19  S.  W.  766.  With  reference  to  the  count 
setting  up  the  alteration  of  the  deed,  appel- 
lant asked  the  court  to  instruct  the  jury,  if 
the  forgery  occurred  more  than  10  years  prior 
to  the  presentment  of  the  indictment,  they 
should  acquit  of  that  offense.  This  charge 
should  have  been  given.  There  Is  no  testi- 
mony in  the  record  specifically  showing  when 
the  forgery  occurred.  There  are  facts  and 
circumstances  tending  to  show  that  it  might 
have  been  committed,  if  at  all,  10  years  or 
more  before  tne  finding  of  the  indictment. 
The  deed  was  executed  January  6,  1S77,  and 
was  filed  for  record  in  November,  1SS0,  and 
recorded  the  following  month.  Some  years 
subsequently  appellant  claims  that  the  origi- 
nal record  of  the  deed  was  erroneous  In  the 
particulars  in  which  the  forgery  is  charged 
to  have  occurred,  and  to  cure  that  he  had  the 
deed  re-recorded  in  1894.  The  indictment  was 
presented  on  August  21,  1898.  So  if,  under 
the  facts,  the  Jury  should  believe  there  was  a 
forgery,  and  that  it  occurred  more  than  10 
years  before  the  21st  of  August,  1S98,  the 
offense  of  forgery  would  be  barred. 

The  court  did  not  err  in  refusing  to  per- 
mit the  introduction  of  the  examined  copy  of 
the  original  field  notes,  which  formed  the 
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basis  of  the  deed.  The  loss  of  the  original 
was  not  sufficiently  accounted  for,  and  there 
was  not  sufficient' diligence  used  In  hunting 
up  said  original  field  notes. 

Aa  presented  by  another  bill,  no  prejudicial 
error  Is  shown  In  the  action  of  the  court  per- 
mitting Robertson  to  testify  that  In  his  opin- 
ion the  alteration  occurred  within  two  years 
from  the  time  he  saw  the  instrument,  In  Sep- 
tember, 1894,  because  this  testimony  was 
withdrawn  from  the  jury,  and  they  Instruct- 
ed to  disregard  it  We  do  not  believe  this 
error,  as  presented,  is  of  sufficient  importance 
to  reverse  the  Judgment  For  the  reasons  in- 
dicated, the  judgment  is  reversed,  and  the 
cause  remanded. 


STEWART  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June-  7, 
1899.) 

MANSLAUGHTER— INSTRUCTION — RIGHT  OF 
SELF-DEFENSE. 

In  a  prosecution  for  manslaughter,  where 
the  evidence  in  support  of  the  defense  of  self- 
defense  tends  to  show  that  deceased  was  prepar- 
ing to  make  an  attack  on  defendant,  it  is  error 
to  base  defendant's  right  of  self-defense  on  the 
theory  that  deceased  had  made  an  attack  on  him, 
as  defendant  did  not  have  to  wait  until  deceased 
had  actually  assaulted  him. 

Appeal  from  district  court  Waller  county; 
Wells  Thompson,  Judge. 

Mike  Stewart  was  convicted  of  manslaugh- 
ter, and  his  punishment  assessed  at  five  years' 
confinement  in  the  penitentiary.  From  the 
judgment  of  conviction  he  appeals.  Revers- 
ed. 

Lipscomb  &  Styles,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  After  Instructing  the 
jury  in  regard  to  the  appearance  of  danger 
and  the  law  of  retreat  the  court  gave  this 
charge:  "If,  from  the  evidence,  you  believe 
the  defendant  killed  the  said  Walter  Lewis, 
but  further  believe  that  at  the  time  of  so 
doing  the  deceased  had  made  an  attack  on 
him,  which,  from  the  manner  and  character 
of  It  and  the  relative  strength  of  the  parties, 
and  the  defendant's  knowledge  of  the  char- 
acter and  disposition  of  the  deceased,  caused 
him  to  have  a  reasonable  expectation  or  fear 
of  death  or  serious  bodily  injury,  and  that 
acting  under  such  reasonable  expectation  or 
fear,  the  defendant  killed  the  deceased,  then 
you  should  acquit  him.  And  If  deceased  was 
armed  at  the  time  he  was  killed,  and  was 
making  such  an  attack  on  defendant  and  if 
the  weapon  used  by  him  and  the  manner  of 
its  use  was  such  as  were  reasonably  calcu- 
lated to  produce  death  or  serious  bodily  barm, 
then  the  law  presumes  the  deceased  Intended 
to  murder  or  aimed  to  inflict  serious  bodily 
tajury  upon  defendant"  The  testimony  tend- 
ed to  show  that  deceased  and  defendant  a 
short  time  previous  to  the  homicide,  had  had 
a  personal  difficulty  In  the  rear  end  of  a  sa- 


loon; that  deceased  left  the  premises, 
the  threat  to  "fix"  himself  and  return, 
rectly  after  deceased  left,  defendant  ala 
appeared.   In  a  short  time  deceased  reti 
entered  the  saloon,  and  was  rather  boisti 
inquiring  for  defendant  and  cursing 
"Stewarts."  He  was  ordered  by  the  pr 
tor  to  leave,  and  as  he  stepped  out  of  the 
was  fired  upon  and  killed  by  defei 
When  he  entered  the  saloon,  his  right 
was  under  bis  coat  about  the  hip  pc 
The  hand  was  in  the  same  position  a 
time  the  pistol  fired.  After  the  occurrei 
rock  was  found  under  the  body.   He  seea 
have  had  no  pistol.    In  view  of  this  sta 
case,  we  believe  the  objection  of  appella 
the  charge  above  quoted  is  meritorious, 
charge  submits  the  case  upon  the  theory 
the  deceased  had  made  an  attack  on  de 
ant   Under  the  facts  this  assumption  ii 
warranted,  and  it  turned  the  issue  of 
defense  not  upon  apparent  danger,  but 
the  fact  that  deceased  had  then  made  a 
tack.   Defendant  based  his  right  upon 
theory,  under  this  evidence,  that  deceased 
armed  himself,  and  returned  to  the  scei 
the  homicide  for  the  purpose  of  bringing 
deadly  conflict  and  was  then  seeking  hln 
that  purpose,  and  to  this  end  was  then 
proaching  him.   Defendant  was  standing 
aide  the  building  on  the  sidewalk.  This 
tical  question  was  thoroughly  dlscussei 
Phipps  v.  State  (Tex.  Or.  App.)  31  S.  W. 
and  this  same  charge  held  erroneous.  Foi 
reasons  given  In  the  Phipps  Case,  we 
this  charge  erroneous.   The  judgment  U 
versed,  and  the  cause  remanded. 


HOLT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jam 
1899.) 

CRIMINAL  LAW — CONTINUANCE — REMARKS 
JUDGE — APPEAL — NECESSITY  OF 
STATEMENT. 

1.  Where  there  is  no  statement  of  facts  in 
record  on  appeal,  alleged  error  in  refusing  a 
tinuance  on  account  of  the  absence  of  a  wit 
cannot  be  considered. 

2.  A  judgment  will  not  be  reversed  for  rem 
of  the  judge  made  when  the  petit  jury  for 
week  was  impaneled,  in  the  absence  of  any  si 
lng  that  defendant  was  prejudiced  thereby. 

Appeal  from  district  court  Ft  Bend  ci 
ty;  Wells  Thompson,  Judge. 

Alex  Holt  was  convicted  of  assault  with 
tent  to  rape,  and  appeals.  Affirmed. 

C.  C.  Everett,  for  appellant  Robt  A.  J< 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convii 
of  an  assault  with  intent  to  rape,  and  his  i 
lshment  assessed  at  10  years'  confinemen 
the  penitentiary,  and  he  appeals. 

There  is  no  statement  of  facts  in  the 
ord.   Appellant's  first  bill  of  exceptions  ii 
the  action  of  the  court  overruling  his  moi 
for  continuance.  The  motion  was  predict 


Digitized  by 


Google 


on  the  absence  of  one  Marian  Jane  Holt,  an 
alleged  resident  of  Ft  Bend  county.  The 
testimony  of  said  witness  might,  under  cer- 
tain circumstances,  have  been  material;  but, 
not  haying  the  statement  of  facts  before  us, 
It  is  impossible  for  us  to  determine  how  ma- 
terial said  testimony  would  have  been.  The 
relations  between  appellant  and  the  prosecu- 
trix may  have  been  very  intimate,  and  she 
may  have  even  written  a  note  to  him,  and 
yet  the  testimony  of  the  rape  may  have  been 
overwhelming.  In  the  absence  of  a  state- 
ment of  facts,  we  cannot  reverse  the  case  on 
this  ground. 

The  next  bill  of  exceptions  is  with  refer- 
ence to  the  failure  of  the  court  to  instruct  the 
Jury  in  respect  to  evidence  of  handwriting 
by  comparison.  We  are  not  sufficiently  ad- 
vised that  this  was  rendered  necessary. 

Appellant  also  reserved  a  bill  of  exceptions 
to  the  action  of  the  court  when  the  petit  jury 
for  the  week  was  impaneled.  Some  of  the 
remarks  made  by  the  judge  may  have  been 
improper,  yet  we  fail  to  see  how  any  preju- 
dice resulted  to  appellant  therefrom.  The 
bill  does  not  even  show  that  any  of  the  petit 
jury  who  heard  the  remarks  were  taken  In 
this  case,  or  that  any  of  said  jurors  were 
questioned  by  him  as  to  any  effect  that  said 
remarks  may  have  had  on  them  with  refer- 
ence to  the  particular  case.  In  the  absence 
of  some  showing  of  prejudice  to  appellant,  the 
action  of  the  court  below  will  not  be  re- 
vised. 

No  error  appearing  In  the  record,  the  judg- 
ment Is  affirmed. 


BARPIBLD  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Jane  14, 
1899.) 

CRIMINAL  LAW— INDICTMENT  —  PROOF— VARI- 
ANCE —  EXCEPTIONS  TO  TESTIMONY— SUFFI- 
CIENCY —  LARCENY — CIRCUMSTANTIAL  EVI- 
DENCE. 

1.  Where  an  indictment  alleges  that  the  of- 
fense was  committed  on  a  certain  date  and  an- 
terior to  presentment,  proof  of  commission  two 
years  prior  to  the  date  stated  is  not  a  material 
variance. 

2.  An  objection  to  testimony,  as  stated  in  a 
bill  of  exceptions,  that  it  is  immaterial,  is  too 
indpfuiite. 

3.  In  a  prosecution  for  larceny,  defendant's 
statements  as  to  when  he  got  the  property  in 
question  may  be  disproved  by  circumstantial 

evidence. 

Appeal  from  district  court,  Hill  county;  J. 
M.  Hall,  Judge. 

Lon  Barfleld  was  convicted  of  larceny,  and 
he  appeals.  Affirmed. 

Root.  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  a  horse,  and  his  punishment  as- 
sessed at  confinement  in  the  penitentiary  for 
a  term  of  three  years,  and  he  appeals. 

Appellant  complains  that  the  court  erred 
In  permitting  the  witness  John  Morgan  to 


testify  that  he  missed  his  horse  in  "June, 
"96,"  which  testimony  was  objected  to  by  de- 
fendant on  the  ground  that  the  indictment 
alleged  that  the  offense  was  committed  in> 
"June,  1898,"  and  that  the  testimony  of  said 
witness,  so  long  anterior  to  the  date  alleged 
in  said  indictment,  was  Incompetent  and  ir- 
relevant. As  Indicated  In  the  bill  of  excep- 
tions, the  gravamen  of  appellant's  complaint 
is  that  the  witness  stated  that  his  horse  was 
stolen  in  "June,  "96."  In  a  different  portion 
of  the  witness  John  Morgan's  testimony  ap- 
pears this  statement:  "The  calendar  for 
1896  shows  that  Sunday  night  before  June 
19th  was  June  14th."  And  it  further  appears 
from  the  statement  of  facts  that  the  appel- 
lant carried  the  horse  to  the  city  of  Waco 
on  June  20,  1896.  We  do  not  think  it  was  a 
material  variance  In  the  date  In  the  indict- 
ment and  the  date  of  the  offense,  since  the  In- 
dictment states  on  its  face  that  the  offense- 
was  committed  "anterior"  to  the  presentment 
of  the  same,  and  the  proof  shows  that  the 
horse  was  stolen  in  the  year  1896;  and  it 
certainly  would  not  make  any  difference  if 
the  indictment  states  it  was  committed  in 
1898. 

Appellant  complains  because  the  court  per- 
mitted the  witnesses  John  W.  Baker,  Dock 
Wyse,  and  Horace  Tripp  to  testify  to  the 
conversation  with  defendant  in  the  year 
1896.  The  objections  urged  to  the  Introduc- 
tion of  said  testimony,  as  stated  in  the  bills, 
is  "because  the  same  Is  Immaterial."  The 
bill  should  state  wherein  and  how  the  testi- 
mony is  immaterial.  Such  an  exception  is 
too  vague  and  Indefinite.  Wade  v.  State,  37 
Tex.  Cr.  R.  401,  35  S.  W.  663;  McGrath  v. 
State,  35  Tex.  Cr.  R.  422,  34  S.  W.  127,  941. 
Moreover,  we  believe  the  testimony  of  the 
witnesses  was  admissible,  because  the  same 
was  a  declaration  made  by  defendant,  and 
going  to  show  defendant's  guilt.  Longford 
v.  State,  17  Tex.  App.  445;  Ferguson  v. 
State,  31  Tex.  Cr.  R.  93,  19  S.  W.  901. 

Complaint  Is  made  of  the  court's  charge 
wherein  the  Jury  were  instructed  that  the 
statements  made  by  defendant  with  refer- 
ence to  when  he  got  the  horse  In  question 
might  be  proved  untrue  by  circumstantial 
evidence,  provided  the  circumstantial  evi- 
dence is  sufficient  to  satisfy  the  minds  of  the 
jury,  etc.  We  think  this  fact  could  be  prov- 
ed by  circumstantial  evidence,  and  there- 
fore do  not  think  the  court's  charge  was  er- 
roneous. Whart  Cr,  Ev.  §§  10,  11;  Franklin 
v.  State  (Tex.  Cr.  App.)  39  S.  W.  680.  Fur- 
thermore, we  think  the  evidence  authorised 
the  court  to  give  the  charge. 

The  criticism  contained  In  the  fifth  assign- 
ment is  not  well  taken.  There  was  no  error 
In  the  charge  of  the  court  calculated  to  Injure 
the  rights  of  appellant  Nor  do  we  think 
the  court  erred  in  refusing  to  give  special 
charges  Nos.  2,  3,  and  4  requested  by  appel- 
lant We  think  the  verdict  of  the  jury  is- 
supported  by  the  evidence,  and  amply  sup- 
ports the  fact  that  the  horse  was  taken  h> 
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Hill  county,  and  the  plea  of  limitation  urged 
toy  appellant  is  refuted  by  the  statement  of 
facts  before  us.  The  Judgment  Is  affirmed. 


POLK  r.  STATE. 

<Court  of  Criminal  Appeals  of  Texas.   June  7, 
1809.) 

FORGERY— INDICTMENT— INNUENDO. 
An  order  directed  to  L„  asking  him  to  let 
P.  hare  one  pair  of  shoes,  was  altered  to  include 
"to  bits  of  shaggars,  one  pond  of  ducco,  one 
dress  patton."  Held,  that  an  indictment  for 
forgery  was  insufficient  which  failed  to  expluin 
who  b.  was,  and  what  the  terms  added  to  the 
order  meant. 

Appeal  from  district  court,  San  Augustine 
•county;  Tom  C.  Davis,  Judge. 

Dave  Polk  was  convicted  of  forgery,  and  be 
appeals.  Reversed. 

Robt.  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  forgery  for  altering  a  genuine  Instru- 
ment, and  his  punishment  assessed  at  two 
years!  confinement  in  the  penitentiary.  The 
.genuine  instrument  is  as  follows:  "May  8, 
1897.  Mr.  Lynch  please  let  Dave  Polk  have 
1  pr  shoes  and  charge  the  same  to  me  and 
oblige.  I.  L.  Matthews."  This  was  altered 
toy  Dave  Polk  by  the  addition  of  the  following: 
"to  bits  of  shaggars  one  pond  of  ducco  one 
dress  patton,"— so  as  to  make  the  instrument 
read,  when  altered,  as  follows:  "May  8, 
1897.  Mr.  Lynch  please  let  Dave  Polk  have 
1  pr  shoes  and  charge  the  same  to  me  and 
■oblige.  I.  L.  Matthews,  to  bits  of  shagger 
one  pound  of  dacco  one  dress  patton."  Mo- 
tion In  arrest  of  Judgment  was  made  because 
the  Indictment  does  not  show  on  Its  face  that 
an  offense  against  the  law  has  been  com- 
mitted by  defendant  We  are  of  opinion  that 
this  motion  should  have  been  sustained. 
There  are  no  explanatory  or  Innuendo  aver- 
ments In  the  Indictment.  Who  the  "Mr. 
Lynch"  was  is  not  stated;  nor  what  the 
terms,  "to  bits  of  shaggars,"  "one  pond  of 
ducco,"  and  "one  dress  patton,"  mean. 
These  matters  should  have  been  explained  by 
proper  averments.  We  observe  that  when 
the  completed  instrument,  after  being  alter- 
ed, Is  set  out,  we  find  the  expressions,  "to  bits 
of  shagger  one  pound  of  dacco  one  dress 
patton,"  in  place  of  the  terms,  "to  bits  of 
shaggars  one  pond  of  ducco  one  dress  pat- 
ton," alleged  to  be  added.  So  there  is  a  dif- 
ference between  the  addition  as  alleged  to 
nave  been  made  to  the  Instrument  and  that 
«et  out  in  the  Instrument  Itself  after  having 
been  altered.  The  expression  "shaggars," 
«et  out  In  one  part  of  the  indictment,  is  writ- 
ten "shagger"  in  another  part;  the  word 
"pond"  •  Is  written  in  the  second  place 
"pound";  and  "ducco"  In  one  place  Is  made 
to  read  "dacco"  in  another.  But,  if  these 
variances  are  of  small  import,  still  there  are 


no  innuendo  averments  explaining  what  was 
meant  by  the  additions  to  the  original  order. 
For  want  of  proper  explanatory  and  Innuendo 
averments,  we  believe  the  Indictment  does 
not  set  out  a  case  of  forgery.  The  Judgment 
Is  reversed,  and  the  prosecution  ordered  dis- 
missed. 


WYNNE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1899.) 

ASSAULT    WITH    INTENT    TO  MURDER — EVI- 
DENCE— INSTRUCTIONS — NEWLY- DIS- 
COVERED EVIDENCE. 

1.  In  a  prosecution  for  an  assault  with  in- 
tent to  murder,  evidence  that  defendant  was 
afraid  of  accused  a  few  days  prior  to  the  diffi- 
culty is  inadmissible,  where  there  is  no  evidence 
that  he  was  afraid  of  him  at  the  time  of  the 
difficulty. 

2.  It  is  not  error  to  charge  that  defendant  had 
a  right  to  act  in  self-defense,  if  prosecutor  made 
the  "first  demonstration"  against  him. 

8.  An  accused  is  not  entitled  to  a  new  trial 
for  newly-discovered  evidence  consisting  of  facts 
within  the  knowledge  of  his  own  witnesses. 

4.  Where,  in  a  prosecution  for  an  assault  with 
Intent  to  murder,  the  evidence  showed  that  de- 
fendant shot  prosecutor  a  second  time  while  he 
was  fleeing,  an  issue  whether  defendant  had  a 
knife  in  his  pocket  is  immaterial,  where  he  drew 
no  knife. 

Appeal  from  district  court,  Shelby  county; 
Stephen  P.  West,  Judge. 

Good  Wynne  was  convicted  of  an  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Robt  A.  John.  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  conviet- 
ed  of  an  assault  with  Intent  to  murder,  and 
his  punishment  assessed  at  two  years'  con- 
finement In  the  penitentiary;  hence  this  ap- 
peal. 

Appellant  complains  of  the  action  of  the 
court  In  refusing  to  permit  him  to  prove  by 
the  witness  Gray  that  some  two  days  before 
the  shooting  defendant  came  to  his  (witness') 
house,  and  told  him  of  threats  that  he  had 
heard  Ballard  had  made  against  him,  and  also 
told  witness  that  he  desired  to  visit  his  sick 
mother,  but  was  afraid  to  go  to  see  her  for 
fear  of  meeting  defendant  The  bill  of  excep- 
tions falls  to  show  the  object  of  this  testi- 
mony. It  Is  not  as  we  understand  it,  an 
effort  on  the  part  of  appellant  to  prove 
threats  and  their  communication  to  defend- 
ant; but  the  proposition  appears  to  be  that 
this  testimony  was  admissible  to  show  that 
appellant  was  afraid  of  the  prosecutor. 
There  is  nothing  In  the  case,  If  we  look  to  the 
record,  to  show  that  this  testimony  was  rele- 
vant to  any  issue  presented  by  the  testimony. 
He  evidently  did  not  manifest  any  fear  of 
appellant  on  the  occasion  of  the  difficulty. 
The  same  character  of  testimony  was  exclud- 
ed as  to  the  witness  Hughes;  and  what  we 
have  said  above  applies  to  the  action  of  the 
court  in  excluding  this  witness'  testimony. 
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There  la  nothing  in  the  objection  urged  to 
the  remarks  of  the  district  attorney  In  his 
closing  speech.  We  fail  to  see  how  said  re- 
marks could  be  distorted  Into  a  suggestion 
that  it  wag  a  reference  to  the  failure  of  the 
appellant  to  testify  In  the  case.  We  have  ex- 
amined the  court's  charge  carefully,  and,  In 
our  opinion,  It  was  a  fair  presentation  of  all 
the  Issues  in  the  case. 

Appellant  specially  complains  of  the  charge 
on  self-defense.  We  are  Inclined  to  the  view 
that  there  was  no  self-defense  In  this  case. 
But,  concede  that  there  was,  the  charge  of 
the  court  fairly  presents  this  issue.  The  use 
of  the  words  "first  demonstration"  was  not 
Improper.  Under  It  the  Jury  were  simply 
told  that,  if  the  prosecutor  made  the  first 
demonstration  against  appellant,  appellant 
had  a  right  to  act  in  self-defense  either  on 
actual  or  apparent  danger. 

Nor  Is  there  anything  In  appellant's  claim 
of  newly-discovered  evidence.  The  witnesses 
Paul  and  Arthur  Braly  were  the  appellant's 
own  witnesses;  and  it  was  appellant's  duty 
to  fully  confer  with  his  witnesses  about  the 
case.  If  he  had  done  so,  he  would  certainly 
have  ascertained  the  conversation  between 
the  prosecutor  and  said  witnesses  as  to  the 
knife,  when  he  was  carrying  the  same.  But 
we  do  not  regard  this  as  material.  Appellant 
drew  no  knife  on  the  occasion  of  the  difficulty; 
and  whether  or  not  he  had  a  knife  in  his 
pocket,  it  occurs  to  us,  Is  immaterial.  In  the 
view  we  take  of  this  case,  and  It  does  not  oc- 
cur to  us  to  be  controverted,  appellant  first 
drew  his  pistol  on  the  prosecutor,  who  told 
him  that  he  was  unarmed,  and  he  had  the 
advantage  of  him.  He  went  to  Paul,  in  the 
presence  of  defendant,  and  tried  to  borrow  a 
pistol,  but  failed;  and  when  he  turned  to- 
wards defendant,  and  told  htm  again  he  had 
the  advantage  of  him,  he  could  shoot  him  if 
he  wanted  to,  appellant  shot  him,  and.  after 
he  fled,  continued  to  pursue  him,  and  shot 
him  again.  The  jury  were  exceedingly  leni- 
ent In  their  verdict,  and  we  do  not  see  what 
reason  appellant  has  to  complain.  The  Judg- 
ment is  affirmed. 


OKEIGHTON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1899.) 

SEDUCTION — BILL  OF  EXCEPTIONS— SUFFI- 
CIENCY— EVIDENCE. 

1.  A  bill  of  exceptions  complaining  of  the  re- 
jection, in  a  prosecution  for  seduction,  of  evi- 
dence that  prosecutrix  kissed  and  had  been 
kissed  by  several  men  named,  sufficiently  shows 
the  materiality  of  the  evidence. 

2.1b  t  prosecution  for  seduction,  evidence 
that  prosecutrix  had  kissed  and  been  kissed  and 
embraced  by  other  men  than  defendant  is  ad- 
missible, as  tending  to  show  lack  of  chastity. 


Appeal  from  district  court;  Coke  county; 
J.  W.  Tlmmlns,  Judge. 

Cliff  Creighton  was  convicted  of  seduction, 
and  he  appeals.  Reversed. 

T.  A.  Blair,  B.  W.  Rimes,  Perry-man  & 
Averitt,  John  L.  Dyer,  and  Penry  &  Garrett 
for  appellant  Sims  &  Snodgrass  and  Robt. 
A  John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
seduction,  and  .  his  punishment  assessed  at  a 
fine  of  $2,000. '  By  bill  No.  1  appellant  com- 
plains of  the  court's  refusal  to  permit  Mrs. 
Green,  the  mother  of  the  prosecutrix,  to  tes- 
tify on  cross-examination  that  some  time  m 
1896  she  saw  Jim  Weathers  embrace  and 
kiss  the  prosecutrix  at  the  home  of  witness. 
In  the  moonlight  Just  outside  the  door  of 
witness'  house;  which  testimony  was  ex- 
cluded, at  the  Instance  of  the  state,  on  the 
ground  that  it  was  Irrelevant  and  immaterial, 
and  because  It  was  not  an  act  of  carnal  inter- 
course or  proof  of  general  reputation.  And 
by  bill  No.  2  he  complains  of  the  failure  of 
the  court  to  permit  prosecutrix,  Rosa  Green, 
to  testify  on  cross-examination  that  she  bad. 
both  before  and  after  her  alleged  seduction 
by  defendant,  kissed  and  been  kissed  by  and 
had  submitted  to  the  embrace  of  Jim  Weath- 
ers, and  had  kissed  and  been  kissed  by  Jess 
Adams,  Will  Burnett,  Lee  Martin,  Will  Comp- 
ton,  and  John  Lane,  all  young  men  living  in 
the  neighborhood  of  prosecutrix;  which  pro- 
posed testimony  was  objected  to  by  the  state 
upon  the  same  ground  set  up  In  bill  No.  1. 
The  state  insists  that  the  two  bills  of  excep- 
tion relied  upon  by  appellant  as  above  stat- 
ed, are  not  sufficient  within  themselves  to 
Indicate  the  materiality  of  the  testimony  pro- 
posed by  appellant  to  be  proved.  Bill  No.  2. 
however,  Is  certainly  not  subject  to  this  ob- 
jection, wherein  it  says  that  appellant  pro- 
posed to  prove  by  the  prosecutrix  that  she 
kissed  and  bad  been  kissed  by  Jess  Adam.*. 
Will  Burnett,  Lee  Martin,  Will  Compton,  and 
John  Lane.  We  think  this  testimony  was 
admissible,  and  that  appellant's  bill  suffi- 
ciently presents  the  same  to  authorize  us  to 
reverse  the  judgment  for  the  reasons  therein 
stated.  If  prosecutrix  had  been  kissed  and 
embraced  by  Jim  Weathers,  and  had  kissed 
and  been  kissed  by  the  other  parties  named, 
such  circumstances  appellant  ought  to  have 
been  permitted  to  introduce  before  the  jury, 
as  tending  to  show  a  lack  of  chastity  on  the 
part  of  the  prosecutrix.  We  think  the  court 
erred  In  failing  and  refusing  to  permit  the 
Introduction  of  said  testimony.  We  have  care- 
fully examined  all  of  appellant's  other  as- 
signments of  error,  and  do  not  think  there  1? 
any  material  error  in  the  ruling  of  the  court 
upon  the  matters  complained  of.  But  for  tbv 
error  above  discussed,  the  Judgment  la  re- 
versed, and  the  cause  remanded. 
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TUTTLE  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jane  21, 
1889.) 

SWINDLING— VARIANCE— INSTRUCTIONS- 
BILL  OF  EXCEPTIONS. 

1.  In  a  prosecution  as  accomplice  in  swindling, 
where  the  indictment  alleged  that  the  dealings 
in  the  matter  of  transferring  the  property  from 
the  swindled  company  to  defendant's  principals 
occurred  between  one  S.  and  defendant's  prin- 
cipals, evidence  that  the  goods  were  actually 
segregated  from  the  stock  of  goods  by  another, 
and  by  him  delivered  to  defendant's  principals 
under  the  immediate  dictation  and  orders  of  S., 
does  not  constitute  a  variance  between  the  alle- 
gations and  proof. 

2.  An  instruction  in  a  criminal  case  which  im- 
poses on  the  state  an  additional  burden  of 
proof  cannot  be  complained  of  by  defendant 

3.  An  error  alleged  to  have  been  committed 
by  the  trial  court  in  the  admission  of  evidence 
will  not  be  noticed  by  the  appellate  court  unless 
a  bill  of  exceptions  is  reserved. 

Appeal  from  district  court,  Kaufman  coun- 
ty; J.  E.  DUlard,  Judge. 

Joe  Tuttle  was  convicted  of  swindling,  and 
appeals.  Affirmed. 

Ed  B.  Bumpass,  W.  P.  Williams,  and  Wm. 
H.  Allen,  for  appellant  Bobt.  A  John,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed as  an  accomplice  to  the  crime  of  swin- 
dling,—the  principals  being  T.  J.  and  N.  Single- 
ton,—and  his  punishment  assessed  at  confine- 
ment in  the  penitentiary  for  a  term  of  two 
years,  and  he  appeals. 

The  Indictment  alleges  the  dealings  in  the 
matter  of  transferring  the  property  from  the 
R.  P.  Rhea  Company  occurred  between  the 
vice  president,  N.  E.  Shands,  and  the  prin- 
cipals, T.  J.  and  N.  Singleton.  On  the  trial 
the  state,  over  appellant's  objection,  was  per- 
mitted to  prove  by  Shands  and  Monger  that 
Monger  In  fact  sold  the  goods  to  the  Single- 
tons. Shands  and  Monger  testified  that  the 
trade  was  made  between  Shands  and  the  Sin- 
gletons, and  that  all  the  transactions  leading 
up  to  the  actual  separation  of  the  goods,  and 
the  delivery  of  same  to  the  Singletons,  occur- 
red between  Shands  and  the  Singletons;  that 
Monger  was  the  clerk  In  the  house;  that 
Shands  was  in  charge  of  the  house,  and,  after 
the  trade  was  consummated  with  the  Single- 
tons, he  selected  Monger  as  the  clerk  to  make 
the  segregation  and  delivery  of  the  goods  to 
the  Singletons.  The  fact  that  Monger  actual- 
ly separated  and  delivered  the  goods  does  not 
constitute  a  variance  between  the  allegation 
In  the  indictment  and  the  proof  on  this  ques- 
tion. Monger  was  but  the  servant  of  Shands 
in  the  matter,  and  he  acted  under  his  immedi- 
ate dictation  and  orders  in  delivering  the 
goods. 

It  is  contended  the  court  committed  error 
in  submitting  the  insolvency  of  the  Singletons 
in  his  charge.  This  was  very  favorable  to 
defendant.  While  there  Is  no  direct  testimony 
as  to  the  insolvency  of  the  Singletons,  and, 
so  far  as  the  matter  is  concerned,  we  may 


concede  that  there  is  no  evidence  on  the  ques- 
tion at  all,  yet  this  charge  was  favorable  to 
appellant,  because  it  authorized  the  jury  to 
find  they  were  insolvent,  before  they  could 
convict  appellant  for  advising  them  to  com- 
mit the  crime  charged.  In  other  words,  this 
was  a  burden  upon  the  state,  and  could  not 
operate  prejudicially  to  appellant  It  was  in 
no  manner  calculated  to  Injure .  any  of  his 
rights.  The  court  fully  Instructed  the  Jury 
with  regard  to  the  law  of  the  case,  and  he 
especially  cautioned  them  that,  before  they 
could  convict  appellant  of  being  an  accom- 
plice, they  must  find  from  the  evidence  that 
he  advised  the  Singletons  to  the  commission 
of  the  offense  before  they  obtained  the  goods. 
Hence  there  was  no  error  in  refusing  the 
special  requested  charge.  And  in  this  con- 
nection the  court,  not  only  In  the  general 
charge,  but  in  a  special  charge  requested  by 
appellant,  gave  this  phase  of  the  law  to  the 
Jury. 

Appellant's  contention  on  motion  for  new 
trial  that  the  court  erred  in  permitting  Wil- 
liams to  testify  to  appellant's  confessions  will 
not  be  noticed,  because  a  bill  of  exceptions 
was  not  reserved.  Nor  Is  there  any  merit  in 
the  contention  that  the  evidence  is  insufficient 
to  support  the  judgment.  The  circumstances, 
we  think,  are  cogent,  and  they  are  supple- 
mented by  the  confession  of  appellant  The 
Judgment  is  affirmed. 


JOHNSON  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  14, 
1899.) 

CRIMINAL  LAW— CONTINUANCE — CONDUCT  OP 
COUNSEL— ROBBERY— INSTRUCTIONS. 

1.  A  motion  for  a  continuance  on  account  of 
the  sickness  of  an  attorney  is  properly  overruled 
where  the  defendant  had  the  services  of  two  at- 
torneys, one  of  whom— an  able  attorney— had 
represented  him  at  the  examination,  and  on  the 
hearing  for  bail  on  habeas  corpus. 

2.  A  defendant's  counsel  has  no  right  to  con- 
tradict a  prosecuting  witness  as  to  his  testimony 
on  a  previous  hearing,  unless  he  desires  to  do 
so  as  a  sworn  witness. 

3.  An  instruction  that,  if  the  jury  believe  de- 
fendant obtained  the  property— alleged  to  have 
been  procured  by  robbery— from  S.  t>y  purchase 
or  gift,  to  acquit  him,  does  not  prejudice  de- 
fendant, though  there  was  no  evidence  that  de- 
fendant got  said  property  by  gift. 

Appeal  from  district  court,  Fannin  county; 
E.  D.  McClellan,  Judge. 

Wilbur  Johnson  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

John  0.  Meade  and  James  H.  Lyday,  for 
appellant.  Bobt.  A.  John,  Asst  Atty.  Gen., 
for  the  State. 

HENDEBSON,  J.  Appellant  was  convict- 
ed of  robbery,  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  a 
term  of  five  years,  and  he  appeals. 

Appellant  made  a  motion  to  continue  the 
case  because  J.  C.  Meade,  Esq.,  whom  h< 
claimed  was  his  leading  attorney,  was  sick 
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and  could  not  attend  the  court  The  court 
explains  this  bill  by  showing  that  appellant 
had  the  services  of  another  able  attorney, 
to  wit,  James  H.  Lyday,  Esq.,  who  had  rep- 
resented him  at  the  examining  trial,  and  the 
trial  for  bail  on  habeas  corpus,  and  who 
was  then  present  and  acting  as  his  counsel, 
and  that  he  also  had  the  services  of  another 
Attorney,  to  wit,  T.  P.  Steger,  Esq.,  employ- 
ed by  bim  in  the  case.  We  fall  to  see  any  re- 
sultant injury  to  appellant  from  the  overrul- 
ing of  his  motion  to  continue  or  postpone 
the  case. 

Appellant  by  his  second  bill  excepted  to 
the  action  of  the  court  In  sustaining  the  pro- 
test of  the  district  attorney  as  to  the  meth- 
od of  defendant  cross-examining  the  prose- 
cuting witness,  Jos.  Seagail.  It  occurs  to  us, 
there  was  no  error  In  this  action  of  the  dis- 
trict attorney.  The  conduct  of  defendant's 
counsel  in  this  respect  was  Improper.  He 
had  no  right  to  contradict  the  witness  about 
what  he  had  testified  to  previously,  unless  he 
desired  to  do  so  as  a  sworn  witness. 

The  court  instructed  the  Jury  on  behalf  of 
appellant  that,  if  they  believed  appellant  got 
the  property— alleged  to  have  been  procured 
In  the  robbery  from  Jos.  Seagail— by  pur- 
chase or  gift,  to  acquit  him.  Appellant  ob- 
jected to  this  charge  of  the  court  on  the 
ground,  as  he  claimed,  that  there  was  no 
evidence  that  appellant  got  said  property  by 
gift,— that  appellant  claimed  to  have  pur- 
chased the  same.  If  this  be  true,  still  we 
fall  to  see  how  the  charge  of  the  court  in 
reference  to  the  procurement  of  the  property 
by  gift  could  have  prejudiced  appellant.  But 
it  occurs  to  us  that  there  is  some  testimony 
In  the  record  suggesting  a  gift  of  some  of  the 
alleged  property.  Some  objections  are.  made 
to  other  portions  of  the  court's  charge,  but 
we  have  examined  the  same  carefully,  and 
find  no  error  therein.  The  testimony,  in  our 
opinion,  supports  the  verdict  of  the  Jury,  and 
the  Judgment  is  affirmed. 


MARTIN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  7, 
1899.) 

HOMICIDE — PROVOCATION — EVIDENCE! — ADE- 
QUATE CAUSE. 

1.  Deceased  had  insulted  accused's  wife,  de- 
nouncing her  as  a  prostitute,  and  ill  feeling  be- 
tween deceased  and  accused  resulted.  On  the 
day  of  the  killing,  deceased  was  on  the  prem- 
ises of  accused's  renter,  adjoining  him,  contrary 
to  the  interdiction  of  accused.  Accused's  wife 
informed  him  that  deceased  was  on  the  premises 
again,  and  had  been  walking  up  and  down  the 
partition  fence,  seeking  to  look  into  their  resi- 
dence. She  then  went  out  and  requested  deceas- 
ed to  depart,  but  he  used  insulting  language  to- 
wards her,  which  was  heard  by  accused,  who  at 
once  secured  his  gun,  went  outside,  and  shot 
deceased.  Held  that,  on  the  question  of  provoca- 
tion reducing  the  offense  to  manslaughter,  the 
jury  could  consider  the  previous  insults. 

2.  The  jury  could  look  to  all  the  facts  in  de- 
termining whether  adequate,  cause,  and  sudden 


passion  engendered  thereby,  was  the  cause  of  the 

n  the  issue  whether  accused  fired  from  a 
window  or  the  corner  of  the  house,  testimony  of 
witnesses,  who  had  experimented  on  the  scene, 
that  accused  could  not  have  fired  from  the  win- 
dow and  made  the  holes  in  the  fence  and  barn 
which  were  made  with  the  stray  shot,  was  ad- 
missible. 

Appeal  from  district  court  Hays  county; 
H.  Teichmueller,  Judge. 

Frank  Martin  was  convicted  of  murder,  and 
be  appeals.  Reversed. 

Will  G.  Barber,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen,,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  bis 
punishment  assessed  at  seven  years'  confine- 
ment in  the  penitentiary. 

Complaint  is  made  of  that  portion  of  the 
court's  charge  submitting  the  law  of  man- 
slaughter which  instructs  the  jury  "that  the 
provocation  must  arise  at  the  time  of  the 
commission  of  the  offense,  and  that  the  pas- 
sion is  not  the  result  of  a  former  provoca- 
tion." The  law  of  manslaughter  was  appli- 
cable largely  on  account  of  the  Insulting  con- 
duct and  language  used  by  deceased  in  refer- 
ence to  the  wife  of  appellant  There  had 
been  ill  feeling  between  appellant  and  deceas- 
ed for  a  considerable  space  of  time  prior  to  the 
homicide.  The  language  used  by  deceased 
was  of  a  very  opprobrious  character,  denoun- 
cing appellant's  wife  as  a  vile  woman,— in  other 
words,  a  prostitute.  These  expressions  were 
made  known  to  appellant  On  the  evening 
of  the  homicide  deceased  was  on  the  prem- 
ises of  one  McKean,  adjoining  the  residence 
of  appellant  Appellant  was  the  owner  of 
the  premises  occupied  by  McKean,  McKean 
being  his  renter.  It  seems  that  the  presence 
of  deceased,  Hodges,  had  been  Interdicted  on 
said  premises  by  appellant  Just  prior  to  the 
homicide,  appellant's  wife  Informed  him  of 
the  fact  that  Hodges  was  on  the  premises 
again,  and  had  been  walking  up  and  down 
the  partition  fence,  seeking  to  look  into  then- 
residence.  Mrs.  Martin  (appellant's  wife) 
went  out  In  the  back  yard,  and  requested  de- 
ceased to  leave  the  premises.  He  used  in- 
sulting language  towards  her  at  the  time, 
which  was  heard  by  appellant  He  immedi- 
ately secured  his  gun,  went  to  the  northeast 
corner  of  his  residence,  and,  as  he  got  In  view 
of  deceased,  raised  his  gun  and  shot  deceased. 
There  are  a  great  many  facts  and  circum- 
stances Introduced  In  evidence  which  show 
the  state  of  feeling  between  the  parties.  We 
only  state  In  a  general  way  the  evidence  bear- 
ing upon  the  question  of  manslaughter,  and 
the  exception  to  the  charge  because  It  limits 
the  adequate  cause  to  a  provocation  arising 
at  the  time  of  the  homicide.  Under  this  state 
of  case  the  jury  were  charged  as  above  stat- 
ed, limiting  the  provocation  to  the  time  of  the 
commission  of  the  offense.  The  court  farther 
charged  in  this  connection  that  if  the  jury 
believed  "that  deceased  immediately  before 
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the  killing  Insulted  appellant's  wife,  and,  un- 
der the  Immediate  influence  of  sudden  passion 
provoked  by  such  Insults,  appellant  killed  de- 
ceased, to  find  him  guilty  of  manslaughter"; 
and,  further,  that  in  judging  of  what  trans- 
pired at  the  time  of  the  homicide,  and  the  in- 
tention with  which  defendant  committed  the 
homicide,  to  view  the  facts  from  his  stand- 
point, in  view  of  the  relations  existing  be- 
tween the  parties  and  the  threats  made  by 
deceased,  If  he  made  such  threats.  The  court 
limited  manslaughter  to  the  provocation  aris- 
ing at  the  time  of  the  killing.  As  was  said 
In  Tucker  v.  State  (decided  at  present  term)  50 
S.  W.  711:  "Where  insulting  conduct  or  lan- 
guage is  relied  upon  to  reduce  the  homicide  to 
manslaughter,  the  party  is  entitled,  where  the 
facts  in  evidence  suggest  the  issue,  to  a 
charge  in  reference  to  the  first  meeting  after 
the  insulting  conduct  or  language  has  been 
communicated;  and  In  such  case  giving  in 
charge  the  requirements  of  article  690,  Pen. 
Code,  In  reference  to  the  provocation  arising 
at  the  time,  is  erroneous,"— citing  Williams  v. 
State,  24  Tex.  App.  637,  7  S.  W.  333;  Eanes  v. 
State,  10  Tex.  App.  421.  Defendant  had  the 
right  to  have  the  law  in  regard  to  Insulting 
conduct  as  a  provocation  given  in  charge  to 
the  Jury,  not  limited,  under  the  facts  of  this 
case,  to  the  insulting  language  used  at  the 
time  of  the  homicide.  The  jury  could  look 
to  the  previous  Insults  as  well.  This  ques- 
tion has  been  frequently  decided.  Therefore 
we  deem  it  unnecessary  to  discuss  it.  The 
error  complained  of  is  Intensified  by  the  fur- 
ther charges  of  the  court,  wherein  the  jury 
were  told  that  "If  Frank  Martin  killed  de- 
ceased by  shooting  him  with  a  gun,  under  the 
Influence  of  sudden  passion,  and  that  such 
passion  was  not,  however,  produced  by  the' 
Insult  of  Hodges  to  his  wife  at  the  time,  but 
by  reason  of  former  Insults  offered  him  and 
his  wife,  and  the  enmity  existing  between 
them,  he  would  be  guilty  of  murder  in  the 
second  degree";  and,  further,  that  "if  deceas- 
ed killed  Hodges  by  shooting  him  with  a  gun, 
with  a  deliberate  mind,  and  in  pursuance  of 
a  formed  design,  with  intent  to  revenge  for- 
mer Insults  and  wrongs  of  deceased,  *  *  * 
he  would  be  guilty  of  murder  in  the  first  de- 
gree." While  the  Jury  only  convicted  of  mur- 
der In  the  second  degree,  this  latter  charge 
especially  had  the  tendency  to  minimize,  and 
perhaps  turn  against  him  In  the  minds  of  the 
Jury,  the  defensive  matters  based  upon  the 
Insulting  conduct  and  language  of  deceased 
prior  to  the  evening  of  the  homicide.  If 
viewed  in  the  light  of  the  provocation  given 
at  the  time  of  the  killing,  the  former  insult- 
ing language  and  conduct  of  deceased  towards 
appellant's  wife  would  serve  to  Intensify  the 
passion  arising  at  the  time  of  the  killing,  and 
the  defendant  had  the  right  to  have  the  jury 
view  the  homicide  from  that  standpoint.  The 
court  seems  to  have  taken  the  view  that  the 
51  S.W.-68 


former  provocations  and  Insulting  conduct 
could  only  be  viewed  by  the  jury  in  the  light 
of  circumstances  tending  to  show  malice  and 
evil  intent  on  the  part  of  defendant,  and  to 
prevent  such  testimony  from  being  used  by 
the  jury  for  the  purpose  of  showing  sudden 
passion.  As  we  understand  the  law,  defend- 
ant had  the  right  to  have  the  insulting  con- 
duct given  at  the  time  of  the  killing  viewed 
in  the  light  of  the  former  provocation  and  In- 
sulting conduct  Such  are  the  authorities  in 
this  state. 

We  are  also  of  opinion  that,  In  submitting  - 
the  law  of  manslaughter  under  the  facts  of 
this  case,  the  jury  should  have  been  further 
Instructed  that  they  could  look  to  all  the  facts 
and  circumstances  in  determining  whether 
adequate  cause,  and  sudden  passion  engender- 
ed thereby,  were  the  cause  of  the  killing. 

It  was  a  contested  question  on  the  trial 
whether  appellant  shot  deceased  from  the 
window  of  his  bouse,  or  from  a  point  in  his 
yard  near  the  northeast  corner  of  the  resi- 
dence,—the  state's  theory  being  that  he  fired 
from  the  window;  and  appellant's,  that  he 
fired  from  the  corner  of  the  house  while  stand- 
ing in  the  yard.  The  Issue  was  one  of  vital 
Importance,  and  the  testimony  positive  both 
ways.  Among  other  witnesses  introduced 
was  S.  R.  Kone,  by  whom  appellant  proved 
various  experiments  made  by  placing  parties 
at  the  corner  of  the  bouse,  and  where  the  shot 
took  effect  tn  the  fence  and  in  the  barn,  and 
where  deceased  stood,  In  order  to  ascertain 
whether  appellant  actually  stood  at  this  point, 
or  fired  from  the  window.  Without  going  In- 
to details,  many  observations  and  a  few  ex- 
periments were  made  by  this  witness  and 
others.  The  contention  of  defendant  was',  If 
the  shot  was  fired  from  the  window,  they 
could  not  have  made  the  holes  in  the  fence 
and  barn,  as  shown  to  have  been  made  by  the 
shot  from  appellant's  gun,  and  which  missed 
deceased.  After  detailing  these  experiments, 
defendant  proposed  to  prove  by  him  that  aft- 
er making  these  experiments  the  shot  holes 
In  the  fence  could  not  have  been  made  by  any 
one  firing  from  the  window  as  testified  by  the 
state's  witnesses.  We  believe,  under  the  cir- 
cumstances of  this  case,  this  testimony  should 
have  been  admitted.  It  is  sometimes  prac- 
tically impossible  for  the  witness  to  detail 
facts  and  circumstances  so  as  to  convey  a  cor- 
rect idea  of  the  facts  sought  to  be  proved  by 
him,— as,  for  Instance,  comparing  the  tracks 
upon  the  ground  with  the  shoes  found  upon 
the  accused.  This  is  denominated  by  the 
writers  as  being  a  shorthand  rendering  of  the 
facts,  and  under  such  circumstances  this  char- 
acter of  testimony  Is  generally  admissible. 
Powers  v.  State,  23  Tex.  App.  42,  5  S.  W.  153; 
Clark  v.  State,  28  Tex.  App.  180, 12  S.  W.  720; 
Crumes  v.  State,  28  Tex.  App.  516,  13  S.  W. 
868.  For  the  reasons  Indicated,  the  Judg- 
ment is  reversed  and  the  cause  remanded. 
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REAGAN  t.  STATE!. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  7, 

1899.) 

CRIMINAL.  LAW— FORMER  JEOPARDY— CONVIC- 
TION OF  LESSER  OFFENSE. 

In  a  prosecution  for  aggravated  assault,  It 
la  prejudicial  error  to  strike  a  plea  of  former 
conviction  of  an  affray,  based  on  the  facts  on 
which  the  prosecution  for  aggravated  assault 
rests,  where  accused  was  afterwards  convicted  of 
simple  assault,  since  the  former  conviction  would 
be  a  bar  to  a  conviction  for  simple  assault. 

Appeal  from  Karnes  county  court;  F.  Theo- 
dore Barnes,  Judge. 

T.  J.  Reagan  was  convicted  of  assault  and 
he  appeals.  Reversed. 

Robt  A.  John,  Asst.  Atty.  Geo.,  tor  the 
State. 

DAVIDSON",  P.  J,  Appellant  was  charged, 
by  Indictment,  with  aggravated  assault 
When  the  case  was  called  for  trial,  he  inter- 
posed a  plea  of  former  conviction.  The  plea 
Is  in  proper  form,  and  alleges  that  appellant 
had  been  convicted  in  the  justice  court  under 
a  complaint  charging  him  with  an  affray, 
that  the  facts  upon  which  that  conviction 
was  predicated  were  identical  with  the  facts 
to  be  proved  in  this  case,  and  that  it  was  the 
same  transaction.'  The  complaint  and  judg- 
ment were  set  out  in  the  plea.  Without  go- 
ing into  a  detailed  statement  of  the  plea,  we 
are  of  opinion  that  It  was  sufficient  to  raise 
the  question  of  former  conviction.  A  demur- 
rer interposed  by  the  county  attorney  to  this 
plea  was  sustained,  and  appellant  reserved 
his  exception.  On  the  trial  appellant  was 
convicted  of  simple  assault.  We  deem  it  un- 
necessary to  go  into  a  discussion  of  the  ques- 
tions involved.  The  plea  of  former  convic- 
tion, if  true,  was  sufficient  to  defeat  a  con- 
viction for  simple  assault  in  this  case;  and 
the  court  erred  In  striking  it  out.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 


ROEBUCK  t.  STATE. 
(Court  »f  Criminal  Appeals  of  Texas.  June  14, 

1899.) 

THEFT— CHARGE  ON  CIRCUM8TANTXAL  EVI- 
DENCE—SUFFICIENCY. 
Where  the  evidence  in  a  prosecution  for 
theft  is  purely  circumstantial,  a  charge  that  the 
ownership  of  property  in  question  may  be  shown 
by  circumstances  sufficient  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that  the  property  be- 
longed to  the  alleged  owner  is  insufficient. 

Appeal  from  district  court,  Newton  county; 
Stephen  P.  West,  Judge. 

James  Roebuck  was  convicted  of  theft,  and 
he  appeals.  Reversed. 

Robt.  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of  the 
theft  of  a  hog.  and  his  punishment  assessed 
at  two  years'  confinement  In  the  penitentiary. 
Appellant  complains  of  the  following  portion 


of  the  charge  of  the  court,  to  wit:  "The  own- 
ership of  property  as  alleged  may  be  shown 
by  circumstances,  provided  same  are  sufficient 
to  satisfy  the  jury  beyond  a  reasonable  doubt 
that  the  same  belonged  to  the  alleged  owner." 
This  is  a  case  of  purely  circumstantial  evi- 
dence, and  we  think  the  court  should  have 
given  a  full  and  complete  charge  upon  this 
phase  of  the  law.  It  has  been  repeatedly  held 
that,  where  the  evidence  is  circumstantial,  it 
is  the  imperative  duty  of  the  court  to  charge 
upon  the  law  of  circumstantial  evidence. 
Burrell  v.  State,  18  Tex  713;  Howell  ▼.  State. 
16  Tex.  App.  93;  CroweU  v.  State.  24  Tex. 
App.  404,  6  S.  W.  318.  The  case  nearest  anal- 
ogous to  this  one  is  Bryant  v.  State,  16  Tex. 
App.  149.  The  charge  there  on  circumstan- 
tial evidence  was  as  follows:  "In  order  to 
convict  on  circumstantial  evidence,  the  cir- 
cumstances must  be  so  connected  as  to  ex- 
clude every  reasonable  hypothesis  but  the 
guilt  of  defendant"  The  charge  was  except- 
ed to  because  not  sufficiently  full  and  specific 
to  enable  the  jury  to  understand  and  apply 
the  rules  applicable  to  circumstantial  evi- 
dence. We  there  held  the  exception  well 
taken.  Nor  do  we  think  the  charge  in  this 
case  sufficient  upon  this  phase  of  the  law. 
The  books  are  replete  with  indorsements  of 
charges  on  circumstantial  evidence,  and  it 
Is  not  necessary  for  us  here  to  say  how  the 
charge  should  be  worded.  We  do  not  think 
the  evidence  is  sufficient  on  the  question  of 
the  identity  of  the  hog  as  being  the  hog  of 
the  prosecuting  witness.  Because  the  coart 
failed  to  charge  on  circumstantial  evidence, 
and  because  of  the  lack  of  sufficient  proof  of 
identity  as  above  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 


Bx  parte  CANNON. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1899.) 

HABEAS  CORF0S-PBRSON  COMMITTED  WITH- 
OUT BAIL— APPEAL,— DtBMISSA  1. 

An  appeal  in  habeas  corpus  proceeding* 
from  a  judgment  refusing  to  enlarge  a  person 
held  without  bail  on  a  oriminal  complaint  will 
be  dismissed,  where,  before  the  hearing  of  the 
appeal,  accused  is  indicted  for  the  offense  in 
question,  and  arrested  on  a  capias  issued  there- 
under, so  that  he  is  no  longer  held  under  the 
complaint. 

Appeal  from  district  court,  Robertson  coun- 
ty; W.  G.  Taliaferro,  Judge. 

O.  D.  Cannon,  held  without  bail  to  answer 
a  criminal  charge,  petitioned  for  habeas  cor- 
pus, and  from  a  judgment  remanding  him  to 
custody  he  appeals.  Dismissed. 

T.  S.  Henderson,  J.  D.  Gann,  and  Ford  fe 
Ford,  for  appellant  J.  C.  Scott,  Dlst.  Atty., 
Simmons  &  Crawford,  J.  L.  Goodman,  C.  W. 
KInard,  and  Robt  A.  John,  Asst.  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
by  complaint  with  the  murder  of  one  Gray. 
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Being  refused  ball  upon  habeas  corpus  pro- 
ceeding, he  prosecuted  his  appeal  to  this  court. 

Since  the  filing  of  the  transcript  here,  the 
grand  Jury  of  Robertson  county  hare  returned 
a  bill  of  indictment  charging  him  with  the 
murder  of  said  Gray.  Under  tills  Indictment, 
relator  has  been  arrested  on  a  capias  Issued 
from  the  district  court  of  said  county,  and 
Is  now  held  under  and  by  virtue  of  said  ca- 
pias, and  Is  no  longer  held  by  virtue  of  toe 
complaint  and  process  thereunder.  These 
matters  are  made  to  appear  by  satisfactory 
evidence  to  this  court,  and  motion  is  made  by 
the  assistant  attorney  general  to  abate  and 
dismiss  this  appeal  because  of  the  detention 
under  the  process  of  the  district  court  The 
motion  is  well  taken.  The  appeal  Is  therefore 
dismissed. 


MATTHEWS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1899.) 

THEFT  —  INDICTMENT  —  CONTINUANCE  —  IN- 
STRUCTIONS— REMARKS  OF  COUN- 
SELS-HARMLESS ERROR. 

1.  A  description  of  the  stolen  property,  in  an 
indictment  for  theft  of  cattle,  as  "one  head  of 
cattle,"  is  sufficient. 

2.  A  second  application  for  a  continuance, 
which  does  not  show  that  the  applicant  could  not 
secure  the  desired  testimony  from  some  other 
source  than  the  absent  witness,  is  properly  over- 
ruled. 

3.  Where  the  prosecution  has  proved  a  confes- 
sion on  the  part  of  defendant,  a  request  for  a 
charge  on  circumstantial  evidence  is  properly 
overruled. 

4.  In  a  prosecution  for  cattle  theft,  a  remark 
of  counsel,  "The  evidence  in  this  case,  beyond 
question,  shows  that  this  defendant  is  the  thief, 
and  society  is  entitled  at  your  hands  to  protec- 
tion from  all  thieves  and  violations  of  the  law," 
is  sot  improper. 

5.  A  refusal  to  instruct  the  jury  to  disregard 
remarks  of  counsel  is  not  error,  in  the  absence 
of  a  written  request  for  such  instruction. 

6.  Error  in  the  remark  of  the  prosecuting  at- 
torney that  it  was  strange  that  defendant  brought 
do  one  to  impeach  the  character  of  a  certain  wit- 
ness for  the  state  when  such  witness  had  testi- 
fied at  a  former  trial  is  not  ground  for  reversal, 
when  it  was  provoked  by  remarks  of  defendant's 
counsel  attacking  such  testimony,  and  by  cross- 
examination  as  to  whether  such  witness  had  not 
testified  at  a  former  trial  and  been  impeached. 

Appeal  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

D.  L.  Matthews  was  convicted  of  the  theft 
of  cattle,  and  appeals.  Affirmed. 

Lattlmore  &  Browning,  for  appellant.  Hobt. 
A  John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  cattle,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  peni- 
tentiary. 

Appellant  made  a  motion  to  quash  the  in- 
dictment on  the  ground  that  the  description  of 
tte  property  stolen,  to  wit,  "one  head  of  cat- 
tle," Is  too  general.  This  question  has  been 
expressly  decided  against  the  contention  of 
appellant  Matthews  v.  State  (Tex.  Cr.  App.) 
48  8.  W.  190;  White's  Ann.  St  I  1544. 


The  first  bill  is  reserved  to  the  action  of 
tite  court  overruling  his  motion  for  continu- 
ance. Neither  the  application  nor  the  bill 
shows  whether  it  is  the  first  or  second  appli- 
cation. If  it  is  the  second  application,  it  does 
not  comply  with  the  statute  because  the  same 
does  not  show  that  appellant  could  not  se- 
cure the  testimony  from  some  other  source 
than  the  absent  witness.  Logan  v.  State 
(Tex.  Cr.  App.)  48  S.  W.  575.  Furthermore, 
in  the  light  of  the  testimony  adduced  upon 
the  trial,  we  do  not  think  any  of  the  absent 
testimony  would  have  probably  changed  the 
result,  or  that  the  same  Is  probably  true. 
McAdams  v.  State,  24  Tex.  App.  86,  5  S.  W. 
826;  Cunningham  v.  State,  26  Tex.  App.  83, 
9S..W-62- 

Appellant's  special  charges  Nos.  3  and  5 
upon  the  corpus  delicti  are  not  correct  enunci- 
ations of  law,  and  hence  the  court  did  not 
err  in  refusing  to  give  them.  Nor  did  the 
court  err  in  refusing  charge  No.  4  on  circum- 
stantial evidence,  since  the  state  had  proved 
a  confession  on  the  part  of  appellant. 

His  fourth  bill  complains  of  the  closing 
argument  of  Jas.  W.  Swayne,  county  attorney, 
in  the  following  language:  "The  evidence  In 
this  case,  beyond  question,  shows  that  this 
defendant  Is  the  thief,  and  society  is  entitled 
at  your  hands  to  protection  from  all  thieves 
and  violations  of  the  law,"— to  which  appel- 
lant objected  "as  calculated  to  injure  his 
rights  with  the  jury,  and  to  Induce  them  to 
think  that  they  ought  to  convict  this  par- 
ticular defendant  to  please  society;  and  de- 
fendant asked  the  court  to  stop  the  attorney, 
and  instruct  the  jury  not  to  regard  the  same." 
The  court  refused  to  do  so,  and  appellant 
excepted.  We  do  not  think  there  is  any  er- 
ror in  the  remarks  of  the  county  attorney. 
Furthermore,  we  have  held  It  is  the  duty  of 
appellant  to  present  a  written  charge  in- 
structing the  jury  to  disregard  such  remarks. 
This  was  not  done.  Wilson  v.  State,  32  Tex. 
Cr.  R.  22,  22  S.  W.  39;  Norris  v.  State,  32 
Tex.  Cr.  R.  172,  22  &  W.  592;  Rahm  v.  State, 
30  Tex.  App.  310,  17  S.  W.  416;  House  v. 
State,  19  Tex.  App.  227. 

In  bill  No.  6,  appellant  complains  of  the 
following:  "The  county  attorney,  in  his  clos- 
ing argument  to  the  jury,  stated  that  It  was 
very  strange  that  the  defendant  didn't  bring 
some  one  here  to  prove  something  against  the 
character  of  Jim  Keys  when  Jim  Keys  had 
testified  in  this  same  case  on  a  former  trial 
thereof,'  to  which  argument  of  the  county 
attorney  defendant  then  objected  on  the 
ground  that  it  was  a  reference  to  a  former 
trial  of  this  case,"  etc.  The  court  explains 
the  bill  as  follows:  "Said  statement  was 
brought  out  by  defendant's  cross-examination 
of  witness  Keys,  that  he  had  testified  herein 
before  on  a  former  trial,  and,  the  defendant 
having  put  in  evidence  to  Impeach  Keys,  the 
state  Introduced  a  number  of  witnesses  show- 
ing that  the  general  reputation  of  Keys  for 
truth  and  veracity  was  good  in  the  communi- 
ty where  he  lived;  and  the  defendant  la  dls- 
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cussing  the  evidence,  made  a  rigorous  attack 
upon  witness  Keys'  testimony,  and  It  was  in 
reply  to  what  defendant's  attorney  had  said 
that  the  county  attorney  made  the  remark 
complained  of."  Defendant  had  proved  the 
fact  of  former  trial.  ^We  think  the  explana- 
tion of  the  court  attached  to  this  bill  renders 
the  remarks  of  the  county  attorney  harmless. 
It  appears  that  state's  counsel  had  been  pro- 
voked Into  making  the  remark  by  the  action 
of  appellant's  counsel.  We  have  held  here- 
tofore that,  where  counsel  for  the  state  has 
been  provoked  to  comment  upon  the  failure 
of  the  defendant  to  testify  by  the  action  of 
defendant's  counsel,  we  would  not  reverse 
the  Judgment  on  this  account  Parker  v. 
State  (Tex.  Cr.  App.)  46  S.  W.  812;  Person 
v.  State,  21  Tex.  App.  14, 17  S.  W.  468;  Smith 
v.  State,  21  Tex.  App.  277, 17  S.  W.  471.  The 
evidence  supports  the  verdict,  and,  no  error 
appearing  in  the  record,  the  judgment  is  in 
all  things  affirmed. 


WILSON  v.  STATU 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 

1899.) 

INDICTMENT  —  GROUNDS  FOR  QUASHING — 
THEFT  OF  CATTLE  —  EVIDENCE—HEARSAY — 
■INCRIMINATING  EVIDENCE— ACCOMPLICES — 
ALIBI — GRAND  JURY— INSTRUCTIONS. 

1.  In  the  absence  of  a  statutory  provision,  the 
fact  that  a  private  prosecutor  appears  in  the 
grand-jury  room,  at  the  invitation  of  the  district 
attorney,  to  examine  the  witnesses,  is  not  a 
ground  for  quashing  the  indictment,  where  it  is 
not  shown  that  he  was  present  when  the  grand 
jury  were  deliberating  or  voting  on  the  accusa- 
tion. 

2.  In  a  prosecution  for  the  theft  of  cattle,  evi- 
dence of  a  witness  that  he  had  been  employed 
by  defendant  to  butcher  a  red  cow  in  1898,  and 
had  put  the  hide  in  some  high  weeds  over  the 
butcher-pen  fence,  at  the  request  of  defendant, 
was  inadmissible,  where  there  was  no  evidence 
that  such  cow  was  the  animal  alleged  to  have 
been  stolen. 

3.  It  was  error  to  refuse  a  charge  directing  the 
jury  to  disregard  testimony  erroneously  admit- 
ted. 

4.  Evidence  of  a  witness  that  he  saw  certain 
officers  doing  certain  things,  and  heard  them 
make  a  certain  remark,  Is  inadmissible,  as  hear- 
say. 

5.  The  constitutional  right  of  the  accused  to 
refrain  from  giving  evidence  against  himself  ap- 
plies to  the  giving  of  testimony  before  the  grand 
Jury. 

6.  The  right  of  accused  to  refuse  to  give  in- 
criminating evidence  protects  him  from  being  re- 
quired to  produce  private  papers  which  are  in- 
criminating. 

7.  In  a  criminal  prosecution,  where  defendant 
produced  and  identified  a  bill  of  sale,  it  was  er- 
ror to  allow  the  state  to  cross-examine  him  to 
show  that  he  refused  to  produce  such  bill  of  sale 
before  the  grand  jury  on  the  ground  that  it 
would  tend  to  incriminate  him,  and  that  the 
court  fined  and  imprisoned  him  for  such  refusal, 

8.  A  charge  on  the  law  of  accomplice  testi- 
mony should  be  given,  on  request,  where  there  is 
evidence  of  complicity  in  the  crime. 

9.  A  charge  on  alibi  should  be  given  where 
defendant  swears  that  be  was  at  another  place  at 
the  time  of  the  alleged  crime. 

Appeal  from  district  court,  Milam  county; 
M.  J.  Moore,  Special  Judge. 


Robert  Wilson  was  convicted  of  theft,  and 
he  appeals.  Reversed. 

Henderson,  Streetman  &  Freeman  and  EL 
A.  Wallace,  for  appellant  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  cattle,  and  his  punishment  as- 
sessed at  four  years'  confinement  in  the  state 
penitentiary,  and  he  appeals. 

Appellant  filed  a  motion  to  set  aside  the 
indictment  and,  as  a  ground  of  said  motion, 
urged  that  the  Indictment  should  be  quashed 
because  Col.  N.  H.  Tracy,  an  attorney  at 
law,  was  present  and  examined  the  witnesses 
concerning  the  said  alleged  theft  before  the 
grand  jury;  he  having  been  employed  as  a 
private  prosecutor  to  prosecute  defendant 
There  is  no  provision  of  the  statute  prohibit- 
ing the  mere  presence  of  another  attorney 
representing  the  county  attorney,  or  that  such 
would  operate  as  a  quashal  of  the  Indictment. 
While  there  is  no  provision  of  the  law  au- 
thorizing the  presence  of  other  parties,  except 
the  county  or  district  attorney,  or  attorney 
appointed  under  the  authority  of  the  court  In 
the  absence  of  the  county  or  district  attorney, 
yet  the  fact  that  an  attorney  appears  in 
the  grand-jury  room  at  the  Instance  and  Invi- 
tation of  the  district  attorney  will  not  oper- 
ate to  quash  the  Indictment  There  is  no 
suggestion  in  this  motion  that  the  private 
prosecutor  was  present  when  the  grand  Jury 
were  deliberating  upon  the  accusation  against 
defendant  or  were  voting  upon  the  same. 
This,  of  course,  would  be  ground  for  quashal 
of  the  Indictment  Rothschild  v.  State,  7 
Tex.  App.  519;  Goode  v.  State,  2  Tex.  App. 
520;  Terry  v.  State,  15  Tex.  App.  66.  We  do 
not  think  the  court  erred  in  refusing  to  quash 
the  indictment 

Over  appellant's  objection,  the  witness 
Eliza  Pearce  was  permitted  to  testify  that 
appellant  had  employed  witness  and  his 
brother  to  butcher  a  red  cow  in  the  summer 
of  1898,  and  requested  him  to  put  the  hide  of 
said  cow  in  some  high  weeds  over  the  butch- 
er-pen fence,  and  that,  in  obedience  to  said 
instructions,  he  put  said  hide  In  some  high 
weeds  just  across  the  fence  from  the  slaugh- 
ter pen,  and  near  the  slaughter  house.  Ap- 
pellant objected  to  this  testimony  because  It 
was  not  shown  that  the  same  was  the  cow 
for  which  appellant  is  herein  charged  with 
stealing,  because  it  does  not  appear  that  said 
transaction  was  In  any  wise  connected  with 
the  cattle  for  which  defendant  is  herein  char- 
ged with  stealing,  and*  because  said  evidence 
is  irrelevant  and  Incompetent  to  prove  any 
Issue  upon  this  trial,  and  because  said  evi- 
dence was  calculated  to  cause  the  Jury  to  be- 
lieve that  defendant  had  stolen  said  cow,  and 
thereby  create  and  produce  in  the  minds  of 
the  jury  prejudice  against  defendant  We 
think  all  of  said  objections  are  well  taken. 
The  fact  that  appellant  may  have  stolen  an- 
other cow.  or  any  circumstance  indicating 
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that  he  had  done  so,  unless  It  was  contempo- 
raneous with  the  taking  of  this  one,  on  the 
question  of  Intent,  certainly  would  not  be 
admissible  on  the  trial  of  appellant  In  this 
case;  and  hence,  unless  there  is  some  evi- 
dence showing  that  this  particular  cow,  whose 
hide  the  witness  was  directed  to  place  at  a 
certain  spot,  was  the  hide  of  the  animal  al- 
leged to  have  been  stolen,  the  testimony 
would  not  be  relevant  to  any  Issue  before  the 
jury.  After  having  admitted  said  testimony, 
the  court  erred  In  not  giving  the  special 
charge  requested  by  appellant,  directing  the 
jury  to  disregard  said  testimony.  And  the 
witness  Eliza  Pearce  was  also  permitted  to 
testify,  over  appellant's  objections,  that  she 
saw  the  officers,  Bond  and  Lewis,  looking 
around  the  slaughter  house  of  defendant,  and 
heard  said  officers  say  they  were  looking  for 
stolen  hides.  This  testimony  was  purely 
hearsay,  and  should  not  have  been  admitted. 
It  was  calculated  to  prejudice  the  rights  of 
appellant. 

Appellant  testified  during  the  trial  that  he 
bought  for  his  firm  three  head  of  cattle,  for 
the  fheft  of  which  he  is  herein  charged,  from 
Doc  Simmons,  at  appellant's  market  place, 
m  the  city  of  Rockdale,  said  purchase  being 
made  in  the  presence  of  Allen  Isaacs,  that  at 
the  time  of  said  purchase  said  Simmons  exe- 
cuted to  defendant  a  bill  of  sale  to  said  cat- 
tle, and  that  Isaacs  witnessed  the  execution 
of  the  bill  of  sale;  and  the  defendant  then 
and  there  introduced  said  bill  of  sale  In  evi- 
dence, and  after  the  introduction  of  said  bill 
of  sale,  and  after  defendant's  said  testimony 
was  given  concerning  the  same,  the  state 
offered  to  prove  by  defendant,  on  cross-exam- 
ination, that  he  refused  to  produce  said  bill 
of  sale  before  said  grand  jury,  and  refused 
to  state  where  said  bill  of  sale  was,  upon 
the  ground  that  the  production  of  the  same, 
and  his  testimony  concerning  it,  would  tend 
to  Incriminate  and  connect  him  with  criminal 
offenses  against  the  laws  of  this  state,  and 
that  the  criminal  offenses  referred  to  were  the 
theft  of  said  cattle  and  the  forgery  of  said 
bill  of  sale,  and  that  the  court  fined  him  $100 
for  refusing  to  produce  said  bill  of  sale,  and 
remanded  him  to  jail  until  be  produced  the 
same,  and  that  he  still  refused  to  produce  said 
bill  of  sale  before  the  grand  jury,  and  that  be 
had  been  continuously  In  jail  since  said  fine, 
to  wit,  October  25,  1898,  and  was  then  con- 
fined in  jail  for  his  refusal  to  produce  said 
bill  of  sale  (no  evidence  whatever  having 
been  Introduced  by  the  state  pertaining  to  the 
defendant's  refusal  to  produce  said  bill  of 
•ale  before  the  grand  jury,  nor  pertaining  to 
bis  being  punished  by  fine  and  imprisonment 
for  such  refusal);  and  defendant  objected  to 
the  Introduction  of  said  testimony,  because 
defendant,  prior  to  the  time  he  was  before  the 
grand  jury,  had  been  charged  with  the  theft 
of  the  cattle  described  in  the  bill  of  sale,  be- 
fore the  magistrate,  and  was,  at  the  time  he 
was  before  the  grand  jury,  under  bond  to 
appear  before  the  trial  court  to  answer  for 


said  charge  (it  being  the  same  offense  for 
which  he  was  on  trial),  and  because  the  pro- 
duction of  said  bill  of  sale  before  the  grand 
jury,  and  his  answers  to  questions  concerning 
it,  would  tend  to  incriminate  and  connect  him 
with  the  commission  of  criminal  offenses 
against  the  laws  of  the  state,  and  because  his 
refusal  to  produce  said  bill  of  sale  before  the 
grand  Jury,  and  his  refusal  to  give  evidence 
concerning  it,  was  a  right  guarantied  him  by 
the  constitution  and  laws  of  this  state,  and 
because  said  evidence  was  irrelevant  and  in- 
competent to  prove  any  Issue  upon  said  trial. 
In  Ex  parte  Wilson  (Tex.  Cr.  App.)  47  S.  W. 
906,  we  bold  that  a  bill  of  sale  under  which 
witness  had  claimed  to  hold  certain  prop- 
erty, with  the  theft  of  which  property  he 
and  others  were  charged,  is  obviously  ma- 
terial, and,  therefore,  where  witness  shows 
that  such  bill  of  sale  would  tend  to  connect 
him  with  the  crimes  of  forgery  and  theft, 
he  cannot  be  required  to  produce  It  The  con- 
stitutional provision  that  "in  all  criminal 
prosecutions  the  accused  shall  not  be  required 
to  give  evidence  against  himself  applies  to 
the  giving  of  testimony  before  the  grand  jury 
as  well  as  In  court.  The  protection  against 
being  required  to  give  oral  testimony  incrim- 
inating the  witness  applies  equally  when  It  is 
sought  to  require  him  to  produce  any  private 
books  or  papers.  It  is  a  well-known  apho- 
rism of  the  law  that  you  cannot  do  Indirectly 
that  which  the  law  prohibits  from  being  done 
directly.  The  appellant,  in  this  case,  when 
the  effort  was  made  to  incriminate  him  by 
the  forced  production  of  the  bill  of  sale,  was 
compelled  at  that  time  to  plead  his  constitu- 
tional rights;  and  certainly  it  would  be  vio- 
lative of  the  letter  and  spirit  of  this  constitu- 
tional provision  to  permit  that  same  circum- 
stance and  act  on  the  part  of  appellant  (that 
is  to  say,  his  refusal  to  produce  the  bill  of 
sale)  to  be  used  as  a  criminative  fact  against 
him  In  a  subsequent  trial  of  the  case  of 
theft.  The  constitution  provides  that  no  one 
shall  be  forced  to  give  evidence  against  him- 
self; and  If  an  effort  is  made  to  force  a  party 
to  give  evidence  against  himself,  and  he  is 
driven  to  the  necessity  of  resorting  to  the 
courts  to  protect  himself  against  this  uncon- 
stitutional act,  certainly  his  efforts  to  so  pro- 
tect himself  should  and  ought  not  to  be  used 
as  a  criminative  fact  against  him  in  a  sub- 
sequent prosecution.  We  think  the  court  er- 
red in  permitting  the  state  to  invade  the  pro- 
ceedings in  the  habeas  corpus  proceeding. 
We  would  not  be  understood,  however,  as  in- 
dicating that  any  facts  and  circumstances, 
other  than  the  above,  going  to  incriminate 
defendant  and  to  discredit  his  testimony, 
would  not  be  admissible.  We  therefore  hold 
that  the  court  erred,  as  stated,  In  permitting 
the  habeas  corpus  proceeding  to  be  Injected 
Into  this  trial. 

Appellant  complains  of  the  court's  failure 
to  charge  the  jury  on  the  law  of  accomplice's 
testimony,  with  reference  to  the  testimony 
of  the  witnesses  Tom  Cummlngs  and  Eliza 


P«arce.  An  Inspection  of  the  testimony  of 
tb»e  two  witnesses  discloses  sufficient  evi- 
dence of  complicity  on  their  part  in  the  theft 
to  render  a  charge  on  the  law  of  accomplices 
necessary.  We  think  It  was  error  for  the 
court  to  fail  to  so  charge. 

Complaint  is  also  made  of  the  court's  fail- 
ure to  charge  on  the  law  of  alibi.  Defendant 
bad  sworn  that  he  was  at  another  and  dif- 
ferent place  at  the  time  of  the  alleged  theft, 
and  we  think  the  court  erred  in  failing  to 
charge  on  alibi.  See  Joy  v.  State  (Just  decid- 
ed) 51  8.  W.  933.  For  the  errors  discussed, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


BARTI,ETT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  14, 
1899.) 

RAPE — EVIDENCE — INSTRUCTIONS. 

1.  Under  an  indictment  charging  rape  by  force, 
a  charge  on  simple  assault  and  battery  is  proper. 

2.1a  t  prosecution  for  rape  on  a  girl  nnder 
15  years  of  age,  testimony  of  the  prosecutrix 
that  she  had  intercourse  with  defendant,  and  tes- 
timony of  a  physician  who  examined  her  a  few 
days  after  the  outrage  that  she  had  had  inter- 
course with  some  one,  is  sufficient  to  sustain  a 
conviction,  although  there  is  testimony  of  a 
physician  that  the  intercourse  may  have  occur- 
red after  the  time  testified  to  by  prosecutrix. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbot,  Judge. 

W.  T.  Bartlett  was  convicted  of  rape,  and 
appeals.  Affirmed. 

Estes  &  King,  for  appellant  D.  W.  Wil- 
cox and  Robt.  A.  John,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  rape  upon  a  girl  under  the  age  of  15 
years,  she  not  being  his  wife,  and  his  punish- 
ment assessed  at  five  years'  confinement  in 
the  penitentiary.  There  are  no  bills  of  ex- 
ception In  the  record.  There  was  no  error 
In  the  court  defining  simple  assault  and  bat- 
tery. Among  other  things,  the  indictment 
charges  a  rape  by  force;  and,  under  this 
aspect  of  the  case,  It  was  proper  for  the 
court  to  charge  the  law  of  assault.  Nor  Is 
there  any  error  In  the  court's  charge  on  alibi. 
As  given,  it  is  a  charge  which  has  been  often 
approved  by  this  court.  It  Is  contended  that 
the  evidence  is  not  sufficient  to  support  the 
verdict  The  prosecutrix  makes  a  clear  case 
of  carnal  Intercourse  between  defendant  and 
herself.  It  is  uncontradicted  that  she  is  un- 
der 15  years  of  age.  It  is  shown  by  the  tes- 
timony of  a  physician  who  examined  her  a 
few  days  after  the  alleged  outrage— and  on 
this  the  evidence  was  incontestable— that  car- 
nal Intercourse  occurred  between  the  girl 
and  some  one.  There  is  testimony  of  a 
physician  which  tends  to  show  the  Inter- 
course may  have  occurred  subsequent  to  the 
time  to  which  she  testified.  But  these  mat- 
ters of  conflict  in  the  testimony  were  settled 


by  the  Jury  adversely  to  appellant  and  we 
see  no  reason  for  disturbing  their  verdict 
The  judgment  is  affirmed. 


WOODSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  14. 

1899.) 

CRIMINAL,  LAW— CUSTODY  OF  JURY — INSTRUC- 
TIONS— APPEAL — EXCEPTIONS. 

1.  An  assignment  of  error  in  the  admission  of 
evidence  will  not  be  considered,  when  no  bill  of 
exceptions  was  reserved. 

2.  Failure  of  the  Bheriff  to  post  notice  of  the 
appointment  of  his  deputies  cannot  be  urged  as 
a  ground  for  setting  aside  a  verdict  of  a  jury 
which  was  in  the  custody  of  one  of  such  deputies. 

3.  A  conviction  will  not  be  set  aside  on  the 
ground  that  before  the  jury  was  sworn  or  the 
panel  completed,  one  of  the  jurors  was  permitted 
to  leave  the  jury  box  for  a  short  time. 

4.  A  requested  instruction  is  properly  refused 
when  its  substance  has  been  fully  given  in  oth- 
er charges. 

Appeal  from  district  court.  Polk  county;  L. 
B.  Hightower,  Judge.  » 

James  Woodson  was  convicted  of  illegal  vot- 
ing at  a  general  election,  and  appealed.  Af- 

James  E.  Hill,  Jr.,  and  P.  Campbell,  for  ap- 
pellant. D.  W.  Wilcox  and  Robt  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,-  P.  J.  Appellant  was  convicted 
of  illegal  voting  at  a  general  election. 

Error  is  urged  In  regard  to  the  action  of  the 
court  permitting  the  state  to  introduce  a  copy 
of  the  Judgment  of  the  district  court  of  Galves- 
ton county  showing  appellant's  conviction  of 
a  felony,  and  the  mandate  of  the  court  of  ap- 
peals showing  the  affirmance  of  the  Judgment 
This  was  introduced  to  show  his  disqualifica- 
tion to  exercise  the  right  of  suffrage.  No  bill 
of  exceptions  was  reserved  to  this  action  of 
the  court    It  therefore  will  not  be  revised. 

It  is  contended  that  J.  A.  Vinson  was  not  a 
duly-qualified  deputy  sheriff.  Vinson.  It  is  as- 
serted, summoned  the  talesmen,  and  also  wait- 
ed upon  the  Jury  In  their  retirement  while  de- 
liberating upon  appellant's  case.  This  ques- 
tion was  investigated  upon  motion  for  new 
trial,  and  it  was  shown  that  he  was  a  dep- 
uty sheriff,  and  had  been  since  1895,  and 
that  he  was  appointed  a  deputy  sheriff  after 
the  election  in  1898,  took  the  oath  of  of- 
fice, and  qualified  as  such  officer,  and  was 
the  first  deputy  appointed  by  the  sheriff.  In 
this  connection  it  is  also  contended  that  he  was 
not  such  deputy,  because  the  sheriff  had  fail- 
ed to  post  a  notice  in  the  office  of  the  county 
clerk,  specifying  his  deputies.  The  failure  of 
the  sheriff  to  post  said  notice  cannot  be  plead- 
ed here  to  set  aside  the  verdict  of  the  Jury. 

It  Is  also  contended  that  the  verdict  should 
be  set  aside  because  of  the  separation  of  the 
Jury.  This  question  was  before  the  court  on 
motion  for  new  trial,  and  it  was  shown  after 
the  parties  had  accepted  a  part  of  the  Jury, 
and  while  the  sheriff  was  summoning  tales- 
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men,  the  Juror  Gay  asked  permission  of  the 
court  and  was  permitted,  to  leare  the  jury 
box  for  a  short  time.  This  was  before  the  Ju- 
rors were  sworn,  and  before  the  panel  had 
been  completed.  After  the  Jury  were  sworn, 
there  was  no  separation,  but  they  were  kept 
together. 

Appellant  requested  the  court  to  charge  the 
Jury  that  if  they  should  find  from  the  evidence 
that  defendant  did  vote  as  alleged,  believing 
he  had  a  right  under  the  law  to  vote,  or  if, 
from  the  evidence,  or  a  want  of  evidence,  de- 
fendant voted,  not  knowing  that  his  vote  was 
illegal,  or  believing  that  he  could  vote,  they 
should  acquit  This  matter  was  fully  set  forth 
in  the  charge  given  by  the  court  and  reiter- 
ated In  two  special  charges  asked  by  de- 
fendant. The  charge  of  the  court  and.  the 
special  charges  given  called  this  matter  sharp- 
ly to  the  attention  of  the  Jury,  and  instruct- 
ed them  that  if  the  defendant  believed  he 
bad  a  right  to  vote  at  that  election,  or  if  he 
believed  that  he  had  been  pardoned  by  the 
governor,  or  if  they  had  a  reasonable  doubt  of 
either  proposition,  they  should  give  him  the 
benefit  of  that  doubt,  and  acquit.  In  this  re- 
spect the  charge  of  the  court  was  favorable  to 
defendant.  Finding  no  error  In  the  record,  the 
Judgment  in  affirmed. 


BLACKWELL  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1SU9.) 

FALSE  PRETENSES — CASHING  CHECK. 

It  is  not  a  crime  to  draw  and  get  cashed 
a  check  on  a  bank  where  the  maker  has  no  mon- 
ey deposited,  where  there  are  no  false  or  deceit- 
ful means  resorted  to,  to  induce  the  person  cash- 
ing the  check  to  do  so. 

Appeal  from  Tom  Green  county  court;  T.  G. 
Wyrm,  Judge. 

B.  EL  BlaekweU  was  convicted  of  swindling, 
and  appeals.  Reversed. 

Root  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  for 
swindling  C.  W.  Zenker  out  of  the  sum  of  $20, 
and  his  punishment  assessed  at  one  day's  im- 
prisonment in  the  county  jail  and  a  fine  of 
$100.  The  charging  part  of  the  information 
is,  In  substance,  as  follows:  That  B.  E.  Black- 
well,  by  means  of  false  pretenses  and  devices 
and  fraudulent  representations,  then  and  there 
knowingly  and  fraudulently  made  by  him  to 
Win  Hennersdorf,  agent  and  employ©  for  C. 
W.  Zenker,  did  induce  the  said  Hennersdorf  to 
deliver  to  said  Blackwell,  by  the  means  afore- 
said, the  sum  of  $20,  in  lawful  money  of  the 
United  States,  upon  the  representation  that  he, 
the  said  Blackwell,  had  money  In  the  San  An- 
gelo  National  Bank  of  San  Angelo,  Tex.,  and 
wanted  a  San  Angelo  National  Bank  check, 
which  the  said  Hennersdorf  gave  to  said  Black- 
well;  and  the  information  then  goes  on  and 
states  that  said  Blackwell  gave  the  said  party 


a  check  on  said  bank  for  $20,  when  in  truth 
and  la  fact  he  did  not  have  any  money  in  said 
bank,  and  that  the  said  sum  of  $20  was  deliv- 
ered to  said  Blackwell  upon  said  false  and 
fraudulent  pretenses,  etc.  In  the  above  we 
have  only  stated  the  substance  of  the  informa- 
tion. However,  the  information  and  complaint 
are  In  due  form.  On  the  trial,  the  witness 
Win  Hennersdorf,  who  is  the  main  prosecuting 
witness,  instead  of  testifying  to  the  facts  set 
out  in  the  complaint  and  information,  in  his 
testimony,  among  other  things,  states:  "If  the 
defendant  told  me  at  that  time  when  I  cashed 
the  check  that  he  had  any  money  in  the  bank 
on  which  It  was  drawn,  I  do  not  remember  it." 
And  further  he  stated:  "No,  I  do  not  remember 
having  cashed  the  check  on  the  representations 
of  the  defendant  that  be  had  any  money  in  the 
bank,  for  I  do  not  remember  that  he  made  any 
representation  to  that  effect,  but  cashed  It  on 
the  check,  believing  it  to  be  good.  I  thought 
from  defendant's  statement  about  having  cattle 
at  the  depot  that  he  was  a  cattle  man,  and  sup- 
posed his  check  was  good.  I  do  not  remember 
any  statement  be  made,  other  than  his  state- 
ment about  having  cattle  at  the  depot"  We 
find  no  statement  in  the  record  controverting 
the  testimony  of  the  main  prosecuting  witness. 
There  is  no  evidence  in  the  record  to  support 
the  verdict.  It  is  not  a  violation  of  the  law 
simply  to  give  a  check  on  a  bank  where  8 
party  has  no  money;  but  there  must  be  some 
false  and  deceitful  means  and  method  resorted 
to  at  the  time  the  party  obtains  the  money  up- 
on the  check,  such  as  representing  that  the 
party  has  money  In  the  bank,  or  mat  the  check 
will  necessarily  be  cashed,  or  something  of  this 
kind.  Avers  v.  State,  37  Tex.  Cr.  R.  1,  38  S. 
W.  792;  Martin  v.  State,  36  Tex.  Cr.  R.  125,  35 
3.  W.  076.  No  evidence  appearing  In  the  rec- 
ord to  support  the  verdict  the  judgment  is  re- 
versed, and  the  cause  remanded. 


HIGHSMITH  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  14> 
1899.) 

CRIMINAL  LAW — CONTINUANCE. 

A  continuance  to  obtain  the  testimony  of 
absent  witnesses  is  properly  refused,  where  their 
evidence  would  be  of  no  service  to  defendant 

On  motion  for  rehearing.  Overruled. 
For  former  opinion,  see  50  S.  W.  723. 

Makemson  &  Fisher,  Robt.  A.  John,  J.  M. 
Hurt,  and  G.  W.  Jones,  for  appellant.  W.  W. 
Nelms  and  Mann  Trice,  for  the  State. 

HENDERSON,  J.  This  case  was  affirmed 
at  a  former  dayof  this  term,  and  now  comes 
before  us  on  motion  for  rehearing. 

Appellant's  principal  contention  is  to  the 
effect  that  this  court  erred  in  holding  that 
the  court  below  did  not  err  in  overruling  ap- 
pellant's motion  for  continuance,  and  in  re- 
fusing to  grant  appellant  a  new  trial  for  the 
error  committed  in  overruling  his  motion  for 
continuance.    We  discussed  this  matter  at 
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length  In  tha  original  opinion,  and  we  there 
held  that  appellant  was  lacking  In  diligence 
In  suing  out  process  for  the  absent  witnesses, 
C.  S.  Fielder,  Arthur  White,  and  Mrs.  IJzzle 
Hosman;  that  the  testimony  of  said  wit- 
nesses, even  if  they  had  been  present,  In  our 
view  of  the  case,  was  Immaterial,  Inasmuch 
as  the  record  shows  without  controversy  that 
appellant  was  the  aggressor  in  the  difficulty. 
Appellant,  however,  insists  that,  though  he 
may  not  have  used  diligence  in  procuring  said 
witnesses,  yet  It  appearing,  after  the  convic- 
tion, that  the  testimony  of  said  witnesses 
would  have  been  material  and  probably  true, 
another  rule  prevails,  and  that  a  new  trial 
will  then  be  granted  in  the  Interest  of  justice, 
although  appellant  may  have  been  lacking  in 
diligence;  and,  furthermore,  he  insists  that 
the  testimony  of  both  the  communicated 
threats  of  Fielder  and  the  uncommunlcated 
threats  of  White  and  Mrs.  Hosman  would  be 
material,  both  as  tending  to  show  who  was 
likely  the  aggressor  and  brought  on  the  diffi- 
culty, and  as  tending  to  render  more  signifi- 
cant the  actions  of  deceased  on  that  occasion, 
from  the  defendant's  standpoint  Appellant, 
In  this  connection,  further  urges  that  the 
court  committed  a  very  serious  error  in  stat- 
ing that  the  former  difficulty  between  de- 
ceased's son  Joe  Evans  and  appellant  occur- 
red about  a  year  before  the  homicide, 
whereas,  in  truth  and  in  fact,  it  occurred,  a* 
appears  from  the  record,  only  three  months 
prior  to  the  homicide;  and  also  that  the  court 
was  not  authorized  In  stating  that,  after  the 
time  when  said  threats  should  have  been 
communicated,  deceased  and  appellant  must 
have  met  a  number  of  times,  as  they  lived 
in  the  same  neighborhood,  etc.;  and  that  we 
were  further  in  error  In  stating  that  bad 
blood  existed  between  the  parties,  deceased 
and  defendant,  It  being  Insisted  that  the  rec- 
ord does  not  disclose  any  animosity  on  the 
part  of  defendant  towards  deceased,  however 
much  It  may  indicate  animosity  towards  de- 
fendant on  the  part  of  deceased. 

We  concede  that  we  were  In  error  In  stat- 
ing that  the  former  difficulty  between  appel- 
lant and  deceased's  son  Joe  occurred  about  a 
year  before  the  homicide.  The  record  is 
somewhat  confused  on  this  subject,  and  we 
were  thereby  misled.  On  a  closer  inspection, 
It  is  apparent  that  the  difficulty  occurred  be- 
tween deceased's  son  Joe  and  defendant  on 
August  21,  1897,  just  three  months  before  the 
homicide.  Of  course,  the  time  being  shorter 
than  stated  in  the  original  opinion,  there 
would  be  less  opportunity  for  the  parties  to 
have  met  between  the  time  of  the  difficulty, 
in  August,  and  the  homicide,  in  November. 
Still,  the  parties  lived  close  neighbors.  De- 
ceased, in  going  to  town,  traveling  Immedi- 
ately by  appellant's  house,  in  the  very  nature 
of  things  there  were  frequent  opportunities 
of  meeting.  Besides,  as  to  the  witness  Field- 
er, by  whom  alone  it  was  alleged  communi- 
cated threats  could  be  proved,  It  is  not  stated 
when  said  threats  were  made,  save  that  they 


were  made  after  the  difficulty  between  appel- 
lant and  deceased's  son.  How  long  after  we 
are  not  informed.  It  is  stated  that  they  were 
communicated  before  the  homicide,  but  how 
long  before  we  are  not  told.  The  rule  is  that 
presumptions  will  not  be  indulged  to  help  out 
the  failure  of  appellant  to  definitely  state 
these  matters.  In  the  view  we  take  of  this 
question,  we  do  not  consider  that  it  makes 
any  material  difference  that  the  threats  were 
communicated  a  year  or  only  three  months 
before  the  homicide.  In  either  event,  as  stat- 
ed in  the  original  opinion,  the  parties,  being 
near  neighbors,  must  have  met;  and,  If  ap- 
pellant entertained  any  apprehension  of  dan- 
ger from  deceased  on  account  of  eald  threats, 
ample  opportunity  was  afforded  to  have  him 
arrested  and  put  under  a  peace  bond. 

In  regard  to  the  existence  of  bad  blood 
between  the  parties,  and  that  this  feeling  was 
shared  in  by  defendant,  we  think  the  record 
throughout  discloses  this.  We  will  only  cull 
from  the  testimony  enough  to  show  the  ani- 
mus of  appellant's  mind  towards  deceased, 
and  that  it  had  existed  for  some  time.  The 
fight  between  Joe  Evans  (son  of  deceased) 
and  defendant,  In  which  the  former  got  the 
worst  of  it,  occurred  about  three  months  be- 
fore the  homicide.  It  was  shown  that  threats 
by  deceased  against  defendant  were  shortly 
afterwards  communicated  to  him.  George 
McCutcbeon  stated  that  he  knew  the  bad 
feeling  that  had  existed  between  Evans  and 
Hlghsmlth  for  some  time.  Deceased  had 
been  picking  at  John  (defendant)  ever  since 
he  was  a  little  boy.  This  same  witness  testi- 
fied that,  during  the  difficulty,  defendant, 
with  his  pistol  drawn  and  presented  at  de- 
ceased, who  had  a  knife  in  his  hand,  said. 
"God  damn  you,  drop  it!  You  have  been 
making  your  John  Branch  plays  with  that 
knife  before."  The  evidence  of  this  same 
witness  shows  that  deceased  bought  the  knife 
In  question  some  time  before,  and,  In  con- 
nection with  said  knife,  had  made  some  threat 
against  defendant  to  this  same  witness,  who 
told  him  that  "that  knife  would  get  him  into 
trouble  yet."  This,  it  appears,  was  communi- 
cated to  defendant  From  this  testimony  and 
other  evidence  in  the  record  we  do  not  think 
it  can  be  seriously  contended  that  appellant 
did  not  entertain  animosity  towards  deceased 
antedating  the  homicide  for  some  months. 

Now,  as  to  the  motion  for  continuance, 
there  can  be  no  question  that  appellant  was 
utterly  lacking  in  diligence.  He  claims  that 
Fielder  was  a  material  witness,  and  yet  this 
record  shows  that  he  knew  where  Fielder 
lived;'  that  his  residence  was  near  Langtry, 
in  Val  Verde  county;  but  notwithstanding 
this,  he  states,  as  a  reason  for  his  failure  to 
Issue  process  for  said  witness  until  the  24th 
of  January  (which  was  14  days  after  his  ar- 
rest), that  he  was  seeking  to  ascertain  his 
whereabouts,  and  did  not  learn  of  this  until 
the  23d  of  January,  1898.  This,  as  stated, 
was  an  utter  lack  of  diligence  on  his  part  to 
procure  what  he  alleges  to  be  very  material 


Digitized  by 


Google 


Tex.) 


HIGHSMITH  v.  STATE. 


92S 


testimony.  The  threats  expected  to  be  prov- 
en by  the  other  absent  witnesses  it  is  not 
claimed  were  communicated.  Concede,  how- 
ever, that  the  question  of  diligence  cuts  no 
figure  when  the  matter  comes  up  on  motion 
for  new  trial,  we  still  adhere  to  our  original 
opinion,  that  an  impartial  review  of  the  tes- 
timony of  the  eyewitnesses  falls  to  disclose 
the  materiality  of  the  testimony  of  the  absent 
witness.  George  McCutcheon,  who  was  the 
only  eyewitness  who  saw  and  testified  in  re- 
gard to  the  entire  difficulty  from  start  to 
finish,  although  used  by  the  state,  was  evi- 
dently not  an  unfriendly  witness  to  defend- 
ant The  other  witnesses  who  saw  the  diffi- 
culty after  It  had  begun  and  its  termination 
were  Albert  Hlghsmith,  father  of  appellant, 
Mr.  and  Mrs.  Will  Hlghsmith,  Mattle  Brown, 
and  Susie  Magruder.  None  of  the  defendant's 
witnesses  antagonize  the  state's  witness 
George  McCutcheon  as  to  the  beginning  of  the 
difficulty,  and,  of  course,  as  to  the  inception 
of  the  conflict,  the  case  must  rest  on  his  tes- 
timony. True,  several  of  appellant's  wit- 
nesses, who  state  they  were  sitting  on  the 
gallery  of  Albert  Hlghsmith's  house,  about  75 
yards  from  the  place  of  the  difficulty,  state 
they  saw  deceased,  Evans,  when  he  rode  up 
to  where  defendant  was.  Will  Hlghsmith 
says  Evans  rode  along,  and  wheeled  his  hone 
right  in  behind  defendant,  when  the  difficulty 
began.  Albert  Hlghsmith  testified  on  this 
point:  "I  noticed  Evans  for  the  first  time 
when  he  was  within  twenty  steps  of  defend- 
ant. He  rode  up  until  he  got  right  on  the 
boy,  turning  his  horse  near  him  as  he  ap- 
proached. The  defendant's  horse  was  facing 
south  across  the  road,  and  Just  as  Evans* 
horse  got  behind  the  boy's,  going  east,  he 
wheeled  his  horse  around,  and  as  he  did  so 
I  saw  him  make  an  attempt  as  if  he  was  go- 
ing to  cut  him."  Now,  it  will  be  noticed  that 
not  one  of  these  witnesses  states  he  was  imme- 
diately present,  and  does  not  assume  to  state 
what  occurred  before  this,  except  the  witness 
George  McCutcheon.  This  witness  states  that 
he  saw  defendant  pass  deceased  just  before 
they  got  across  the  culvert,  coming  in  his  di- 
rection. This  culvert  was  some  200  yards  from 
the  witness,  down  the  road  in  the  direction  of 
Hutto.  "I  did  not  notice  anything  when  he 
passed  him.  When  John  got  to  the  gate,  I 
was  in  about  four  steps  of  the  gate.  John 
said  to  me,  'What  makes  you  walk  and  look 
so  sleepy?'  Defendant  and  I  were  standing 
talking,  and  Mr.  Evans  was  then  about  20  or 
30  steps  off,  coming  towards  us,  traveling  In 
an  ordinary  gait  for  a  walking  horse.  As 
Evans  came  up,  I  spoke  to  him,  first  saying, 
•Howdy,  Tom;'  and  he  said,  'Howdy,  George.' 
When  Evans  was  within  a  few  feet  of  us,  de- 
fendant turned  his  bead  towards  deceased, 
and  said  to  him,  "What  Is  that  you  have  got 
up  your  sleeve?'  The  deceased  replied,  That 
is  all  right;'  ,and  continued  riding  on.  When 
deceased's  horse's  head  reached  a  point  near- 
ly opposite  the  tail  of  defendant's  horse,  the 
defendant  again  asked,  'What  is  that  you 


have  got  up  your  sleeve?*  Evans  again  re- 
plied, That  Is  all  right;'  and  sorter  check- 
ed up  his  horse,  but  did  not  stop.  Defendant 
then  said,  Tou  God  damned  hypocritical  son- 
of  a  bitch,  it's  a  knife  you  have,  and  you  have 
it  for  me.'  Deceased  then  stopped  his  horse,, 
and  turned  facing  south,  in  the  same  direc- 
tion defendant's  horse  was  facing,  and,  shak- 
ing the  knife  out  of  his  sleeve,  said,  'Weil, 
durn  you,  if  nothing  else  will  do  you,  It  is  a 
knife,  and  I've  got  it  for  you.'  As  deceased 
stopped  his  horse  and  turned,  defendant  turn- 
ed his  horse  around,  pulling  him  back,  and- 
facing  his  horse  to  deceased,  and  pulled  his 
pistol,  and  cocking  It,  threw  it  down  on  de- 
ceased, and  continued  cursing  him.  Deceased 
was  at  this  time  facing  defendant  with  his 
knife  in  bis  right  hand,  with  the  blade  point- 
ing towards  defendant,  and  was  gritting  his 
teeth  at  defendant  Deceased  then  caught 
hold  of  the  lapels  of  his  coat  in  each  hand, 
and,  holding  his  coat  open,  said,  'If  you  want 
to  murder  me,  just  shoot'  At  this  time  de- 
fendant and  deceased  were  about  two  horse 
lengths  apart  defendant  having  pulled  his 
horse  around  and  back  several  feet  towards 
Hutto,  but  still  keeping  his  pistol  leveled  on 
deceased.  About  this  time  Albert  Hlghsmith, 
defendant's  father,  came  running  out  fro  ra- 
the house,  and  calling  to  defendant  to  not 
shoot  When  he  got  out  near  the  road,  he- 
pulled  his  pistol,  and,  leveling  it  at  deceased,, 
said,  'You  want  to  murder  my  boy.'  De- 
ceased replied,  *No;  you  want  to  murder  me.' 
When  Albert  Hlghsmith  got  to  the  road,  de- 
ceased turned  from  defendant,  and  rode 
across  to  near  where  Albert  Hlghsmith  was 
standing,  facing  Albert  Hlghsmith,  with  his 
back  turned  towards  defendant  Albert  High- 
smith  told  deceased  to  drop  his  knife.  De- 
ceased answered,  T  will  die  first'  Deceased- 
then  turned  his  horse  again  towards  defend- 
ant and  with  his  knife  still  in  his  right  band, 
with  the  blade  pointed  outward  towards  de- 
fendant and  his  arm  extended,  defendant 
then  said,  'God  damn  you,  drop  it!  Tou  have- 
been  making  your  John  Branch  plays  with- 
that  knife  before.'  Evans  said,  'I  will  die 
first;  If  you  want  to  murder  me,  just  shoot' 
Evans  was  then  standing  up  in  his  stirrupsr 
pointing  his  knife  towards  defendant,  and  grit- 
ting his  teeth.  (Witness  here  illustrated  how 
Evans  was  motioning  with  his  arm  and  knife.) 
John  then  shot  him.  When  the  shot  was 
fired,  deceased  was  about  6  or  7  feet  -from 
defendant  I  did  testify  at  the  examining 
trial  that  it  was  about  14  feet  but  have  since 
learned,  that  it  was  about  6  or  7  feet  When- 
deceased  was  shot,  he  settled  back  In  his  sad- 
dle, and  said,  Tou  have  killed  me;  let  me  go- 
home  and  die.'  The  defendant  said  nothing, 
but  ss  deceased  turned  and  rode  away,  he 
said  something  about  his  friends  who  would- 
see  him  through  this.  Albert  Hlghsmith  said, 
'If  you  want  any  more,  just  come  back 
again.'  When  the  shot  was  fired,  deceased 
was  nearer  to  Albert  Hlghsmith  than  to  de- 
fendant   Both  defendant  and  Albert  High- 
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smith  had  their  pistols  leveled  on  him."  We 
have  given  substantially  his  testimony  in 
chief,  and  the  cross-examination  did  not  ma- 
terially change  this. 

As  stated  before,  no  one  but  the  witness 
George  McCutcheon  was  Immediately  at  the 
place  of  the  difficulty,  and  heard  and  saw  what 
the  parties  said  and  did.  We  do  not  under- 
stand that  there  is  any  clash  as  to  the  origin  of 
the  difficulty  between  the  evidence  of  Mc- 
Cutcheon  and  the  evidence  of  the  defendant's 
witnesses.  They  heard  nothing,  and  they  saw 
nothing,  until  deceased  stopped,  and  turned  to- 
wards defendant,  and  we  think  a  fair  review 
of  George  McCutcheon's  evidence  establishes 
without  controversy  that  appellant  began  the 
difficulty.  It  Is  strenuously  urged  by  appel- 
lant that  It  appears  from  the  testimony  that  de- 
ceased, as  he  approached  defendant,  who  had 
stopped  in  the  road  to  talk  to  George  MeCut- 
cheon,  was  riding  directly  onto  defendant,  as 
If  he  were  menacing  him;  but  we  submit  that 
his  testimony,  fairly  considered,  does  not  bear 
out  this  contention.  It  is  true  McCutcheon's 
testimony  shows  that  deceased  was  riding  to- 
wards defendant,  and  he  may  have  been  on  the 
same  side  of  the  lane,  yet  he  was  not  coming 
as  if  to  attack  him  or  to  ride  him  down.  He 
was  in  the  act  of  passing  appellant,  who  called 
to  him,  not  once,  but  thrice.  When  deceased 
was  nearly  opposite  defendant,  riding  in  an  or- 
dinary walk,  defendant  turned  his  head  towards 
deceased,  and  said  to  him,  "What  is  that  you 
have  got  up  your  sleeve?"  Deceased  merely 
replied,  "That  is  all  right:"  and  continued  right 
along.  Again,  when  deceased's  horse's  head 
reached  a  point  nearly  opposite  the  tall  of  de- 
fendant's horse,  defendant  asked,  "What  is 
that  you  have  got  up'  your  sleeve?"  Evans 
replied,  "That  Is  all  right;"  and  "sorter  checked 
up  his  horse,  bat  did  not  stop."  Defendant 
still  persisted,  and  denounced  him  as  a  "God 
damned  hypocritical  son  of  a  bitch,"  and  told 
him  that  it  was  a  knife  he  had  'up  his  sleeve, 
and  that  It  was  for  him.  If  this  was  not  lan- 
guage calculated  to  provoke  a  difficulty,  then 
we  are  unable  to  understand  the  use  of  plain, 
emphatic,  abusive  language. 

It  will  be  observed,  in  this  connection,  that 
Evans  had  Just  previously  passed  defendant 
en  route  from  Hutto  to  his  home,  and,  if  he 
had  desired  to  attack  him,  there  was  certainly 
then  a  better  opportunity  than  afterwards, 
when  Jefendant  had  reached  his  home,  and  was 
surrounded  by  his  family  and  friends.  He 
made  no  effort  at  this  time,  and  the  evidence 
shows  that  when  defendant  passed  him  he 
then  had  his  knife  up  his  sleeve,  and  defend- 
ant must  have  observed  It  He  was  passing 
him  the  second  time.  But  appellant  not  con- 
tent to  allow  him  to  pass  along  in  peace,  chal- 
lenged him  In  regard  to  his  purpose  In  carrying 
a  knife  up  his  sleeve;  not  content  with  his  re- 
ply that  It  was  all  right,  proceeded  to  denounce 
him  In  bitter  and  vindictive  and  abusive  lan- 
guage, eminently  calculated  to  provoke  and 
bring  on  a  difficulty.  As  stated,  the  origin  of 
this  difficulty  must  rest  or  fall  on  the  testimony 


of  George  McCutcheon,  because  no  witness 
contradicts  him,  and,  measured  by  bis  testi- 
mony, we  fall  to  see  what  purpose  threats, 
however  malignant  or  diabolical,  would  nave 
served.  It  occurs  to  us  that  under  such  cir- 
cumstances, threats,  instead  of  being  an  ad- 
vantage, would  have  been  a  circumstance  of 
aggravation,  as  showing  animus.  If  threats, 
under  such  circumstances,  will  afford  a  Justifi- 
cation or  mitigation  of  the  offense,  as  was -said 
In  Johnson  v.  State,  27  Tex.  Cr.  B.  738,  "a  full 
floodgate  would  be  given  to  the  most  wicked 
passion,  and  murder,  fearful  as  it  already  is. 
in  a  tenfold  greater  degree  would  stalk  through 
the  land  clothed  in  the  panoply  of  the  law." 

If  we  take  up  the  other  witnesses  after  they 
come  upon  the  scene,  we  fall  to  find,  from  a 
fair  review  of  their  testimony,  that  there  was 
at  any  time  an  abandonment  of  the  difficulty. 
The  most  that  can  be  said  Is  that  there  was  a 
temporary  cessation  as  Albert  Hlghsmrth  came 
out  of  his  house  with  his  pistol.  Nor  does  the 
testimony  of  any  of  the  other  witnesses  suggest 
to  our  minds  that  at  any  time  appellant's  right 
of  self-defense,  as  claimed  by  him,  was  restor- 
ed, on  account  of  any  acts  or  conduct  on  his 
part.  Both  appellant  and  Albert  Highsmtth 
were  armed  with  pistols.  Deceased's  only 
weapon  was  a  knife.  According  to  the  testi- 
mony of  Albert  and  Will  Hlghsmlth,  when  Al- 
bert Hlghsmith  came  out  into  the  road  with 
his  pistol,  deceased,  from  some  account,  turned 
from  defendant,  and  confronted  Albert  High- 
smith.  He  says  that  he  was  going  to  his  boy, 
but  deceased  turned  his  horse,  and  cut  him  off, 
and  then  drew  his  knife  on  him  in  a  striking 
position;  that  he  then  drew  his  pistol,  and 
said,  "You  want  to  murder  my  boy."  Deceas- 
ed deplled,  "You  want  to  murder  me."  Both 
defendant  and  Albert  Hlghsmith,  it  seems, 
about  this  juncture,  demanded  that  he  drop  his 
knife,  and  he  replied  that  he  would -die  first. 
From  some  cause  deceased  turned  towards  de- 
fendant, according  to  their  testimony,  and  ad- 
vanced on  him,  when  he  shot  him.  At  no 
time,  does  it  occur  to  us,  was  there  a  stoppage 
or  interruption  of  the  difficulty.  Events  fol- 
lowed each  other  In  rapid  succession,  and  evi- 
dently a  very  short  space  of  time  ensued  be- 
tween the  beginning  and  the  end  of  the  diffi- 
culty. Appellant,  having  provoked  the  diffi- 
culty, followed  It  up.  Reinforced  by  his  fa- 
ther, both  armed  with  pistols,  they  had  a  vast 
advantage  over  deceased;  and,  under  the  cir- 
cumstances exhibited  in  this  record,  they  had 
no  right  to  disarm  him,  much  less  to  slay  him 
because  he  refused  to  be  disarmed. 

The  animus  of  defendant  Is  further  manifest 
by  his  declarations  made  Immediately  after 
the  homicide.  As  testified  by  Susie  Magrnder 
and  Mattie  Brown  (two  little  visiting  girls  at 
the  house  of  Albert  Hlghsmlth),  defendant 
said,  as  he  came  in:  "  'God  damn  him,  I  wish  I 
had  killed  him.  God  damn  him,  I  believe  I 
will  go  and  kill  him  yet.'  He  then  said  to  us: 
'Little  girls,  you  need  not  be  afraid.  All  of 
this  is  caused  by  little  girls'  talk.' "  In  our 
view  of  the  case,  it  makes  no  difference  that 
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-deceased  when  be  was  shot  was  advancing  on 
defendant  with  a  drawn  knife.  His  adversary 
had  begun  the  difficulty.  Reinforced  by  his 
father,  and  armed  with  superior  weapons,  they 
had  followed  it  np.  If  deceased  did  advance 
upon  defendnnt,  menaced  and  beset  as  he  was, 
he  bad  a  right  to  act  in  self-defense;  and  we 
fall  to  see  how  the  threats  proposed  to  be  prov- 
ed by  the  absent  witnesses,  whether  commu- 
nicated or  uncommunicated,  would  in  any 
wise,  either  at  the  beginning  or  during  the  en- 
tire progress  of  the  difficulty,  have  benefited 
appellant.  According  to  the  original  opinion, 
what  deceased  did  after  he  was  attacked  was 
proved  by  positive  testimony.  His  conduct 
■was  manifest,  and  it  did  not  require  threats 
to  give  It  additional  significance.  Nor,  as  be- 
fore stated,  was  it  a  question  as  to  who  began 
the  difficulty.  There  was  no  controversy  as  to 
this  matter.  In  whatever  light  the  question 
may  be  viewed,  we  fall  to  see  what  benefit  the 
testimony  of  the  absent  witnesses  would  have 
served  In  this  case. 

We  understand  appellant  also  complains  of 
some  of  the  charges  of  the  court,  and  that  the 
court  should  have  given  some  of  the  charges 
requested  by  him.  This  matter  was  discussed 
in  the  original  opinion,  and  we  do  not  deem  it 
necessary  here  to  reiterate  what  was  then  said. 
The  motion  for  rehearing  is  overruled. 


BYAS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1899.) 

CRIMINAL  LAW— FORMER  ACQUITTAL — RAPE — 
BURGLARY— ALIBI— INSTRUCTIONS. 

1.  A  plea  of  former  acquittal  may  be  stricken 
out  by  the  court,  where  the  indictment  shows 
that  the  former  acquittal  was  for  a  distinct  of- 
fense, other  than  that  for  which  the  accused  is 
on  trfal.  . 

2.  A  former  acquittal  of  an  attempt  to  commit 
rape  is  not  a  bar  to  a  prosecution  for  an  attempt 
to  commit  burglary  for  the  purpose  of  commit- 
ting rape,  involving  the  same  offense. 

3.  Defendant's  denial  that  he  was  at  the  place 
where  the  burglary  was  committed  does  not,  of 
itself,  require  a  charge  on  alibi. 

Appeal  from  district  court,  Tarrant  county; 
Irby  Dunklin,  Judge. 

Jesse  Byas  was  convicted  of  an  attempt  to 
commit  burglary,  and  be  appeals.  Affirmed. 

O.  S.  Lattlmore,  for  appellant.  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  an  attempt  to  commit  burglary,  and  his 
punishment  assessed  at  two  years'  confine- 
ment in  the  penitentiary. 

Appellant  excepted  to  the  action  of  the  court 
m  striking  out  bis  plea  of  former  acquittal. 
He  was  indicted  in  this  case  for  an  attempt 
to  commit  burglary.  The  plea  of  former  ac- 
quittal set  np  an  Indictment  In  two  counts,— 
the  first  charging  him  with  an  assault  with 
intent  to  rape,  and  the  second  charging  him 
with  an  attempt  to  commit  rape.  The  plea 
alleged  that  it  was  one  and  the  same  trans- 


action for  which  appellant  was  then  being 
tried.  On  motion,  the  plea  was  stricken  out, 
and  appellant  reserved  an  exception.  It  has 
been  held  that  it  was  competent  for  the  court 
to  strike  out  a  plea  of  former  acquittal  Where 
the  indictments  show  that  the  former  acquittal 
was  for  a  distinct  offense  from  that  for  which 
the  party  was  being  tried/  Wright  v.  State 
(Tex.  Cr.  App.)  40  S.  W.  481;  Wheelock  v. 
State  (Tex.  Cr.  App.)  88  S.  W.  182.  Counsel 
insists,  however,  that  appellant  could  have 
been  convicted  under  the  former  Indictment 
for  an  attempt  to  commit  rape,  and  this  would 
be  a  bar.  The  allegation  was  that  It  was 
one  and  the  same  transaction,  and  he  refers 
us  to  the  case  of  Herera  v.  State,  85  Tex.  Cr. 
R.  607,  34  S.  W.  943.  That  was  a  case  In 
which  the  defendant  had  been  previously  con- 
victed for  an  assault  with  intent  to  murder, 
and  had  served  his  time,  and  was  afterwards 
put  on  trial  for  the  same  transaction  on  a 
charge  of  robbery.  We  there  held  that  the 
plea  of  former  conviction  for  assault  with  In- 
tent to  murder,  involving  the  same  transac- 
tion, was  a  good  plea  in  bar.  But  we  do  not 
believe  it  is  applicable  to  this  case.  An  at- 
tempt to  rape  by  force,  as  defined  by  our  stat- 
ute, requires  the  same  character  of  force  as 
in  an  assault,  but  goes  beyond  mere  prepara- 
tion, and  stops  short  of  the  assault  itself. 
This  definition  was  thoroughly  discussed  in 
McAdoo  v.  State,  35  Tex.  Cr.  R.  603,  34  8.  W. 
955.  Evidently  an  attempt  to  commit  a  rape 
apprehends  that  the  party  Is  in  a  situation  to 
make  an  assault;  that  is,  conceding  that  an 
attempt  to  commit  a  rape  by  force  is  sufficient- 
ly defined  by  the  statute,  and  can  be  commit- 
ted at  all.  An  attempt  at  burglary  for  the 
purpose  of  committing  rape  does  not  appre- 
hend that  the  party  is  in  a  situation  to  com- 
mit either  an  attempt  to  rape  or  an  assault 
with  intent  to  commit  a  rape.  The  charge 
of  an  attempt  to  commit  a  burglary  for  the 
purpose  of  committing  a  rape  apprehends  that 
the  party  attempting  the  burglary  must  com- 
mit tt  before  he  can  commit  the  ulterior  of- 
fense. Though,  on  the  former  trial,  proof 
may  have  been  made  of  the  attempted  bur- 
glary, as  part  of  the  res  gestae,  yet,  if  the  case 
had  stopped  there,  there  would  have  been  no 
proof  of  an  attempt  to  rape,  or  of  an  assault 
with  Intent  to  commit  a  rape,  because  the 
party  must  make  a  breach  of  the  house  before 
he  could  do  either.  And  If,  on  a  former  trial, 
the  proof  had  stopped  with  an  attempted  bur- 
glary of  the  house,  the  court  should  have  In- 
structed an  acquittal.  These  are  as  much 
distinct  offenses  as  burglary  and  theft,  or  as 
forgery  and  uttering  a  forged  instrument,  and 
a  conviction  or  acquittal  of  the  one  Is  not  a 
bar  to  the  prosecution  of  the  other.  The 
court  did  not  err  in  striking  out  the  plea. 

Appellant  excepted  to  the  charge  of  the 
court  because  it  failed  to  submit  the  question 
of  alibi  to  the  Jury.  It  appears  that  appel- 
lant excepted  to  the  charge  of  the  court,  as 
given,  for  the  reason  that  it  failed  to  charge 
on  alibi.    The  court  informed  counsel  that  If 
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he  really  desired  such  a  charge,  and  would 
prepare  it,  the  court  would  give  It  although 
the  court  thought  It  doubtful  whether  such  a 
charge  was  applicable,  from  the  facts  proved 
on  this  trial.  We  have  examined  the  record 
carefully,  and  In  our  opinion  such  a  distinct 
charge  was  not  required.  We  do  not  under- 
stand that  appellant  offered  any  affirmative 
proof  that  he  was  elsewhere  at  the  time  of  the 
alleged  attempt  at  burglary,  further  than  that 
he  denied  being  at  the  place  when  it  was 
committed.  He  was  evidently  in  that  vicin- 
ity, according  to  the  testimony  of  his  own  wit- 
nesses. The  general  charge  of  the  court  that 
they  should  acquit  defendant  unless  they  be- 
lieved "from  the  evidence,  beyond  a  reason- 
able doubt,  that  defendant  did  by  force  at- 
tempt to  enter  the  house  mentioned  in  the 
Indictment,  and  that  It  was  then  and  there 
his  intention  to  have  carnal  knowledge  of  the 
said  Ella  Garrett  by  force,  and  without  her 
consent,"  and  the  court's  charge  on  reason- 
able doubt,  we  think,  were  sufficient.  We 
have  examined  the  court's  charge  in  connec- 
tion with  the  special  requested  charges,  and 
in  our  opinion  the  charge  of  the  court  suffi- 
ciently covered  all  the  material  issues  in  the 
case,  and  none  of  the  requested  charges  were 
necessary.  No  error  appearing  in  the  record, 
the  judgment  is  affirmed. 


OROOMES  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  7, 

1890.) 

ASSAULT  WITH  INTENT  TO  RAPE— EVIDENCE— 
RES  GEST-M— CONSENT— CRIMINAL  LAW— AP- 
PEAL—STATEMENT  OF  FACTS— FILING— DILI- 
GENCE—STATUTES— CONSTRUCTION. 

1.  In  a  prosecution  for  an  assault  with  intent 
to  rape  a  child,  her  declarations,  made  immedi- 
ately after  she  came  out  of  the  house  where  she 
was  assaulted,  are  admissible  as  a  part  of  the  res 
gestae,  though  she  was  incompetent  as  a  witness, 
as  having  no  capacity  to  understand  the  obliga- 
tion of  an  oath. 

2.  Accused's  statement  made  to  the  officer  who 
arrested  him  is  Inadmissible  in  his  behalf  to  re- 
but testimony  that  he  had  previously  made  a  dif- 
ferent statement  tending  to  admit  guilt 

3.  An  assignment  that  a  verdict  of  guilty  is 
contrary  to  the  law  and  the  evidence  will  not 
be  considered  in  the  absence  of  a  statement  of 
facts. 

4.  A  district  jndge  has  no  authority  to  file  a 
statement  of  facts  in  a  criminal  case  as  of  a 
date  within  10  days  allowed  by  his  order  for  fil- 
ing, where  it  was  not  presented  within  such 
time. 

5.  An  accused's  attorney  does  not  exercise 
such  diligence  as  to  entitle  accused  to  a  consider- 
ation of  a  statement  of  facts  that  was  not  filed 
in  time  where  the  attorney  sent  the  statement  to 
the  county  attorney  with  request  that  he  submit 
it  to  the  judge,  and  have  it  filed. 

6.  Under  Pen.  Code,  art.  GOS,  providing  that, 
"if  any  person  shall  assault  a  woman  with  the 
Intent  to  commit  the  offense  of  rape,  he  shall  be 
punished,"  one  may  be  convicted  of  assault  with 
intent  to  rape  a  child  under  15  years  old,  though 
she  consented  to  sexual  intercourse,  and  no  force 
was  used,  in  view  of  article  033,  making  it  rape 
to  have  carnal  knowledge  of  a  child  under  15 
years  old,  though  she  consents,  and  article  G34, 
making  the  definition  of  force  required  for  an  as- 
sault and  battery  applicable  to  rape,  and  the 


Code  defining  an  assault  as  any  unlawful  vio- 
lence on  the  person  of  another. 

7.  When  the  words  of  a  statute  are  not  ex- 
plicit, the  intention  is  to  be  collected  from  the 
content,  the  occasion  and  necessity  of  the  law, 
the  mischief  felt,  and  the  remedy  in  view. 

Davidson,  P.  J.,  dissenting. 

Appeal  from  district  court,  Johnson  county: 
J.  M.  Hall,  Judge. 

George  Croomes  was  convicted  of  an  as- 
sault with  intent  to  rape,  and  he  appeals. 
Affirmed. 

O  S.  Lattlmore,  for  appellant.  Robt  A 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BHOOKS,  J.  Appellant  was  Indicted  for 
an  assault  with  intent  to  rape  one  Nora  Mc- 
Clure,  a  female,  then  and  there  under  the 
age  of  15  years;  and  another  count  is  that 
he  did  then  and  there  unlawfully  attempt  to 
have  carnal  knowledge  of  Nora  McClure,  a 
female,  then  and  there  under  the  age  of  15 
years,  said  attempt  not  constituting  an  as- 
sault with  intent  to  commit  the  offense  of 
rape.  Upon  this  indictment  appellant  was 
convicted,  and  the  jury  assessed  his  punish- 
ment at  confinement  In  the  penitentiary  for 
35  years,  and  he  appeals. 

The  record  does  not  contain  a  statement  of 
the  facts,  and  there  are  but  two  bills  of  ex- 
ception. The  first  bill  of  exceptions  com- 
plains of  the  action  of  the  court  permitting 
Mrs.  McClure,  the  mother  of  the  injured  child, 
to  testify  as  to  certain  statements  which  were 
made  by  the  child  to  her  a  short  time  after 
the  alleged  assault,  to  which  defendant  ob- 
jected, because  such  statements  would  be 
hearsay,  and  because  said  Nora  McClure  wag 
Incompetent  to  testify,  and  such  evidence 
would  be  the  repetition  of  the  statement  of 
a  person  who  was  so  Incompetent;  which  ob- 
jections were  overruled,  and  Mrs.  McClure  tes- 
tified: "I  was  about  twelve  feet  from  the 
negro's  house,  when  the  door  opened,  and 
Nora  came  out,  crying.  I  took  her  up,  and 
asked  her  what  was  the  matter,  and  took  her 
about  fifteen  steps  away,  and  talked  to  her 
about  it.  And  she  said  George  got  her  to 
come  into  his  room  by  telling  her  he  wanted 
to  show  her  a  pretty,  and  that  he  unbuttoned 
her  panties  and  unbuttoned  his  pants,  and 
took  out  a  long  black  thing,  and  hurt  her." 
It  appears  from  the  first  part  of  this  bill  that 
the  judge  had  declared  said  Nora  McClure 
as  incompetent  to  testify,  on  the  ground  of 
incapacity  to  understand  the  nature  and  ob- 
ligation of  an  oath.  We  do  not  think  tht1 
contention  of  appellant  is  correct  The  mere 
fact  that  the  child  was  Incompetent  to  testify 
in  court  would  not  render  her  statement  In- 
admissible when  the  same  was  almost  a  part 
and  parcel  of  the  act  itself.  It  appears  that 
the  mother  did  not  take  the  child  more  than 
15  steps  from  where  the  injury  occurred,  and 
the  declaration  was  there  made  by  her  as  to 
what  appellant  had  done  to  her.  We  think 
the  evidence  was  admissible  as  part  of  the 
res  gestae,  and  the  mere  fact  that  the  child 
was  incompetent  to  testify  as  a  witness  in 
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the  trial  would  not  render  her  statement,  In 
the  present  Instance,  Inadmissible.  Certain- 
ly her  acts  and  declarations  do  not  show  any 
character  or  kind  of  premeditation,  but  are 
what  the  books  frequently  term  "verbal  acta," 
and  clearly  come  within  the  rule  of  res  gestae. 
People  v.  Ah  Lee,  60  Cal.  85;  McGee  v. 
State,  31  Tex.  Cr.  R.  71,  19  8.  W.  764;  Test- 
ard  v.  State,  26  Tex.  App.  260,  0  S.  W.  888; 
Castillo  v.  State,  31  Tex.  Cr.  R.  145,  19  S.  W. 
892;  Whart.  Or.  Bv.  (8th  Ed.)  pp.  262,  263; 
TJnderh.  Cr.  Bv.  p.  468.  The  only  authority 
we  have  found  that  states  the  contrary  of 
this  proposition  Is  Underh.  Cr.  Bv.  p.  474,  in 
this  language:  "If  the  complainant  Is  too 
young  to  comprehend  the  nature  and  respon- 
sibility of  an  oath,  her  testimony  is  not  ad- 
missible, nor  are  her  statements  made  out 
of  the  court  permitted  to  be  proved."  In  sup- 
port of  this  proposition  the  text  cites  Reg.  v. 
Nicholas,  2  Car.  &  K.  246;  Rex  v.  Williams, 
7  Car.  &  P.  820.  These  authorities  are  not 
before  us,  but  we  do  not  think  they  announce 
the  correct  principle  of  the  law  In  this  case. 

Appellant's  second  bill  of  exceptions  com- 
plains of  the  action  of  the  court  permitting 
the  witness  Mrs.  McClure  to  testify:  That 
when  she  went  towards  defendant's  room 
the  door  was  opened,  and  the  child  came  out, 
and  the  defendant  sprang  behind  the  door; 
and  that  she  saw  the  skin  of  his  body  be- 
tween his  pants  and  shirt;  and  that,  after 
she  took  the  child  away,  she  came  back,  and 
talked  to  defendant,  and  asked  him  what  he 
meant  by  mistreating  her  child  so;  and  de- 
fendant said:  "Mrs.  McClure,  I  have  not 
hurt  her  yet.  For  God's  sake,  don't  tell  on 
me,  and  I  will  do  anything  on  earth  you 
want  me  to."  That  thereafter  defendant 
was  a  witness  on  his  own  behalf,  and  testi- 
fied: "The  child  came  out  to  my  room,  with 
her  little  drawers  down,  and  wanted  me  to 
fasten  them  up,  and  I  declined,  and  she  com- 
menced to  cry;  and  her  mother  came  and 
took  the  child  down  to  the  closet,  and  whip- 
ped her,  and  then  came  back,  and  asked  me 
what  I  had  done  to  the  child;  and  I  said, 
'Nothing;'  and  she  said  I  had,  and  that  she 
was  going  to  tell  her  husband  on  me,  and  he 
would  kill  me;  and  I  begged  ber  not  to  do 
anything  like  that,  for  he  might  Just  come 
ont  there,  and  kill  me,  without  giving  me  a 
chance  to  explain;  and  I  did  not  say  to  Mrs. 
McClure,  'I  have  not  hurt  her  yet;  for  God's 
sake  don't  tell  on  me.' "  And  that  thereafter 
defendant  offered  as  a  witness  Wiley  Pollard, 
the  deputy  sheriff  who  arrested  him,  and  of- 
fered to  prove  by  said  Pollard  that  he  had  a 
conversation  with  defendant  two  hours  after 
his  arrest  and  before  be  had  consulted  coun- 
sel, and  before  he  had  seen  any  one;  and 
that  defendant,  in  said  conversation  with  him, 
made  the  same  statement  as  made  by  him  on 
the  witness  stand,— to  which  the  state  objected, 
and  the  court  sustained  the  objection.  And 
the  bin  farther  shows  that  by  said  Pollard 
defendant  would  have  proved  that  about  two 
hours  after  hi*  arrest  he  made  to  said  Pol- 


lard the  same  statement  as  by  him  here  t» 
tilled.  There  certainly  was  no  error  In  t 
court's  refusal  to  permit  the  Introduction 
the  statement  of  the  witness  Pollard,  becau 
the  same  was  a  self-serving  declaration 
appellant,  and  as  clearly  within  this  rule  ; 
it  Is  possible  to  make  one.  We  do  not  gath 
from  the  bill  that  appellant  objects  to  tl 
testimony  of  Mrs.  McClure,  but,  as  we  unde 
stand  the  bill,  ber  testimony  was  placed  In 
in  order  to  show  that  the  testimony  of  tl 
witness  Pollard  was  admissible.  We  do  n 
think  her  testimony,  although  admissible  1 
self,  would  justify  the  witness  Pollard  to  d 
tall  the  self-serving  declarations  of  appellan 
We  know  of  no  rule  which  says  that  the  ai 
mission  of  testimony  perfectly  legitimate  wl 
Justify  or  furnish  a  predicate  for  appellant  1 
Introduce  self-serving  testimony. 

Appellant's  first  ground  of  complaint  in  h 
motion  for  new  trial  Is  that  the  verdict  of  tb 
Jury  is  contrary  to  the  law  and  the  evideno 
We  cannot  consider  this  contention  in  tt 
absence  of  the  statement  of  facts.    And  1 
this  connection  we  find  among  the  papei 
what  purports  to  be  a  statement  of  the  fact 
filed  since  the  making  up  of  the  transcrlp 
The  transcript  was  filed  In  this  court  o 
February  23,  1809,  at  Dallas,  and  the  pui 
ported  statement  of  facts  was  filed  on  Marc 
15,  1899.    Attached  to  the  purported  state 
ment  of  facts  is  an  affidavit,  substantially  a 
follows:  "O.  S.  Lattimore  states  that  be  wa 
attorney  for  appellant,  who  was  tried  on  Jun 
18,  1898,  in  the  district  court  of  Johnsoi 
county,  charged  with  assault  to  rape  one  Nor 
McClure;  that  in  the  afternoon  of  the  dat 
of  said  trial  three  witnesses  testified;  tha 
up  to  noon  there  was  no  stenographer  to  tak 
down  the  evidence,  but  that  when  court  ad 
Journed  for  dinner  affiant  procured  the  serv 
Ices  of  H.  R.  Whyte,  a  competent  and  rellabli 
stenographer,  who  took  down  the  testimon: 
of  the  other  witnesses  and  of  Mrs.  McOlvm 
when  she  was  recalled  in  the  afternoon;  tha 
all  that  part  of  the  statement  of  facts  heret< 
attached  was  taken  down  and  written  on 
by  said  stenographer.   Affiant  says  that  im 
mediately  after  the  conviction  of  said  Croomei 
he  made  a  motion  for  new  trial  and  In  arreai 
of  Judgment,  which  was  duly  filed.  Affiam 
requested  that  he  be  notified  at  his  home,  it 
Ft.  Worth,  Texas,  of  such  time  as  the  district 
judge  would  hear  said  motion.   Affiant  was 
subsequently  notified  that  said  motion  would 
be  heard  and  disposed  of  upon,  to  wit,  the 

  day  of   ,  and  was  present,  and 

presented  said  motion  In  person;  but  that 
same  was  overruled.  That  said  day  upon 
which  action  was  had  upon  said  motion  was 
at  the  end  of  the  said  term  of  the  court,  and 
affiant  moved  the  court  to  grant  him  a  ten-day 
order  In  which  to  file  said  statement  of  facts, 
which  the  court  stated  to  affiant  would  be 
entered:  That  Hon.  J.  M.  HaU,  the  judge  of 
said  court,  then  stated  to  affiant  that,  if  said 
statement  of  facts  was  not  agreed  upon  and 
filed  within  the  time  so  allowed  by  law,  that 
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ile would  have  the  same  filed  back  as  of  a 
date  within  said  time  so  allowed  by  law. 
Mat  affiant  immediately  requested  said  stenog- 
rapher to  make  out  and  prepare  that  part  of 
said  statement  of  facta  which  waa  taken  down 
by  him,  and  affiant  at  once  prepared  a  correct 
statement  of  such  of  the  facts  of  this  case  as 
were  not  heard  by  said  stenographer;  and 
within  a  day  or  two  after  the  order  of  said 
court  overruling  said  motion  affiant  forwarded 
said  entire  statement  of  facts  to  the  county  at- 
torney of  Johnson  county,  requesting  him  to 
examine  same,  and  agree  to  same,  and  have 
same  approved  by  said  Judge,  and  Hied  with 
the  record.  That  prosecuting  attorney,  in- 
stead of  doing  so,  and  falling  and  refusing  to 
agree  to  said  statement,  and  to  submit  same 
to  said  judge,  or  to  file  the  said  statement  of 
facts,  together  with  one  made  out  by  himself 
with  said  Judge,  kept  same  for  some  time, 
and  then  returned  same  to  affiant  with  a 
statement  that  he  could  not  agree  to  same, 
and  with  a  further  statement  that  he  would 
not  agree  to  the  statement  made  out  by  the 
stenographer.  Affiant  thereupon  returned  said 
statement  to  said  county  attorney  with  the 
request  that  he  submit  same  to  the  said  Judge, 
whom  affiant  was  Informed  was  away  from 
his  said  home,  and  In  another  part  of  his 
district,  and  to  have  the  same  filed.  Affiant 
says  that  be  was  not  Informed  that  there  was 
no  statement  of  facts  filed,  and  fully  believed 

that  same  waa  filed  until,  to  wit,  the   

day  of  January,  1889,  when  he  waa  Informed 
that  none  was  filed,  and  then  asked  said  prose- 
cuting attorney  for  his'  said  statement,  and  said 
attorney  informed  him  that  he  did  not  know 
where  the  same  waa  Affiant  further  states 
that  he  made  every  effort  to  get  the  same 
filed  as  above  indicated,  and  that  the  state- 
ment hereto  attached  is  a  correct  statement 
of  the  facta"  We  have  thus  copied  the  entire 
showing  of  appellant  why  the  statement  of 
facts  was  not  filed  in  accordance  with  law. 
The  same  presents  no  semblage  of  reason  or  ex- 
cuse why  the  same  waa  not  filed,  and  we  would 
not  review  the  matter  at  all  were  it  not  for 
the  serious  charge  against  appellant.  Affiant 
states  that  the  district  Judge  agreed  to  file 
the  statement  of  facts  back,  although  it  were 
not  presented  within  the  10  days  allowed  by 
his  order.  There  is  no  statute  or  law  in 
Texas  that  permits  the  district  Judge  to  do 
anything  of  the  kind;  and  certainly,  if  ap- 
pellant waa  relying  upon  such  matter,  it 
would  not  show  diligence,  but  would  show  a 
reckless  disregard  of  a  statutory  provision. 
This  trial  occurred  in  Johnson  county.  Appel- 
lant's counsel  states  that  he  resides  In  Ft 
Worth.  All  the  above  and  foregoing  facts, 
without  reiterating  them  here,  show  that  no 
such  diligence  has  been  resorted  to  by  appel- 
lant or  his  counsel  as  will  entitle  him  to  a 
consideration  of  the  purported  statement  of 
facts.  Nichols  v.  State,  37  Tex.  Cr.  R.  616, 
40  S.  W.  502;  Spencer  v.  State,  34  Tex.  Cr. 
R.  238,  30  S.  W.  46,  and  32  S.  W.  690. 
The  fourth  ground  of  appellant's  motion  for 


new  trial  is  that  the  court  erred  in  refusing 
to  instruct  the  Jury  that  there  must  have  been 
an  intention  In  the  mind  of  defendant  at  the 
time  of  the  alleged  assault  to  use  whatever 
force  might  have  been  necessary  to  overcome 
resistance  on  the  part  of  the  said  Nora  Mc- 
Clure.  And  his  fifth  ground  is  that  the  court 
erred  In  falling  to  tell  the  jury  that  in  an 
assault  with  intent  to  rape  there  must  nave 
been  force  used  by  defendant.  The  sixth 
ground  is  that  the  court  erred  In  failing  to  de- 
fine an  assault  with  Intent  to  rape.  We  will 
consider  these  assignments  together,  as  they 
involve  the  principle  of  law  enunciated  in 
Hardin  v.  State  (Tex.  Cr.  App.)  46  S.  W.  803. 
In  order  to  get  the  matters  involved  in  this 
question  in  proper  shape,  we  will  state  the 
statutes  germane  to  and  bearing  upon  the  of- 
fense charged  in  the  Indictment  Article  633. 
Fen.  Code,  defines  rape  as  "the  carnal  knowl- 
edge of  a  woman,  without  her  consent  ob- 
tained by  force,  threats  or  fraud,  or  a  female 
under  the  age  of  fifteen  years,  other  than  the 
wife  of  the  person,  with  or  without  her  con- 
sent and  with  or  without  the  use  of  force, 
threats  or  fraud."  Article  608  provides  that, 
"if  any  person  shall  assault  a  woman  with 
the  Intent  to  commit  the  offense  of  rape,  he 
shall  be  punished,"  etc.  Article  611  defines 
an  assault  with  intent  to  commit  a  crime  as 
the  existence  of  facts  which  bring  the  offense 
within  the  definition  of  an  assault  coupled 
with  the  Intent  to  commit  such  offense.  Ar- 
ticle 587  defines  an  assault  as  an  attempt  to 
commit  a  battery.  Article  640  provides  that 
on  the  trial  of  an  Indictment  for  rape,  if  that 
offense,  though  not  committed,  shall  be  at- 
tempted by  the  use  of  any  of  the  means- 
spoken  of  In  articles  634  to  636,  to  wit  force, 
threats,  or  fraud,  but  not  such  aa  to  bring  the 
offense  within  the  definition  of  an  assault 
with  intent  to  commit  rape,  the  Jury  may  con- 
vict of  an  attempt  to  commit  the  offense. 
The  latter  clause  of  the  syllabus  In  the  Bar- 
din  Case,  supra,  which  conforms  with  the 
opinion,  is:  "Held,  that  there  could  be  no- 
assault  of  a  female  consenting  to  sexual  inter- 
course, though  under  fifteen  years  of  age,  and 
therefore,  rape  not  having  been  consummated, 
a  defendant  could  not  be  convicted  of  an  as- 
sault with  intent  to  rape;  nor,  since  there 
was  no  force,  threats,  or  fraud  used,  was  he 
guilty  of  an  attempt  to  commit  the  offense,  as 
provided  in  article  640."  We  do  not  agree  to 
this  proposition,  bat  think  the  very  converse 
of  this  is  the  law  of  this  state.  Before  pass- 
ing to  other  matters,  we  note  one  statement 
in  the  opinion  in  the  Hardin  Case,  supra,  as 
follows:  "Why  could  not  the  legislature  pro- 
hibit the  consummated  act  without  intending 
to  punish  for  an  attempt  to  commit  the  act? 
In  other  words,  we  are  of  opinion  that  the 
legislature  simply  desired  to  punish  the  com- 
pleted act  and  nothing  more."  We  wish  to 
say  here  that  the  legislature  never  did  expect 
that  the  courts  of  this  country  would  place  the 
interpretation  upon  the  law  of  assault  with 
Intent  to  rape  that  was  placed  upon  it  in  the 
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from  being  an  assault  If  the  act  1b  unlawful, 
It  Is  an  assault.  The  mere  fact  that  the  par- 
-ty  Injured  consents  to  It  does  not  prevent  It 
from  being;  an  assault  Therefore,  without 
elaboration,  we  hold  that,  whether  the  female 
under  15  years  of  age  consents  or  not  to  an 
.assault  with  Intent  to  rape,  it  Is  an  offense, 
.and  it  makes  no  difference  whether  or  not 
there  is  any  force.  To  hold  otherwise  de- 
stroys the  unity  of  these  statutes,  and  renders 
invalid  a  provision  of  the  assault  with  intent 
<to  rape  statute.  This  position  is  strengthened 
by  the  previous  adjudications  of  our  own  court. 
As  far  back  as  Mayo  v.  State,  7  Tex.  App. 
342,  Presiding  Judge  White  said,  In  combating 
*he  idea  that  force  is  necessary  to  make  out 
An  assault  with  Intent  to  rape:  "The  answer 
(to  this  position  is  that  the  law  makes  carnal 
Intercourse  of  a  female  under  ten  years  ipso 
facto  rape;  the  tender  years  of  the  female 
stand  In  lieu  of  and  supply  all  that  would  be 
requisite  to  allege  and  prove  in  other  cases. 
Now,  if  the  party  can  be  convicted  and  pun- 
ished where  he  has  accomplished  his  purpose, 
is  it  not,  a  fortiori,  absurd  to  say  he  cannot 
•be  punished  under  similar  circumstances  for 
attempting  to  perpetrate  the  crime?  The  law 
says  it  is  not  necessary  that  force,  fraud,  or 
threats  shall  be  used  on  a  female  under  ten 
In  ravishing  her,  and,  if  she  consents,  it  is 
rape  nevertheless.  And  so  in  the  attempt  she 
may  consent,  and  yet  the  attempt  is  an  act  of 
force  and  fraud,  because  she  is  incapable  of 
consent  and  to  take  advantage  of  her  consent 
is  both  force  and  fraud  in  contemplation  of 
law."  This  decision  was  rendered  some  time 
during  the.  year  1879,  and  it  has  since  then, 
■by  a  train  of  decisions  of  this  court,  been  up- 
held, until  June  15,  1898,  when  the  case  of 
Hardin  v.  State,  supra,  was  decided.  And  In 
Mooney  v.  State,  29  Tex.  App.  267,  15  S.  W. 
724,  Judge  Hurt  who  rendered  the  opinion  in 
Hardin  v.  State,  supra,  used  this  language: 
"The  second  position  urged  by  the  state  is 
that  'the  woman  being  asleep  when  penetrat- 
ed, rape  Is  the  result  though  no  greater  force 
1b  used  than  that  involved  in  the  act'  We 
Tiave  given  this  proposition  a  thorough  exam- 
ination. The  authorities  are  quite  Inharmoni- 
ous. Apparently  there  is  a  serious  conflict  of 
opinion  upon  this  subject,  but  when  carefully 
scrutinized,  the  conflict  will  be  found  to  a 
great  extent  apparent  only.  Our  researches 
lead  us  to  these  conclusions:  If  the  statute  de- 
fines rape  to  be  carnal  knowledge  of  a  woman 
by  force,  and  without  her  consent,  then  the 
proposition  above  stated  Is  correct  On  the 
other  hand,  if  the  statute  defines  rape  to  be  the 
carnal  knowledge  of  a  woman  by  force,  and 
against  her  consent  then  the  proposition  is 
not  correct.  Some  cases  hold  the  proposition 
correct  whether  the  statute  says  'against'  or 
••without.'  Harvey  v.  State  (Ark.)  14  S.  W. 
645  (Dec.  1,  1890).  But  we  will  let  Lord 
Campbell,  C.  J.,  state  the  rule.  He  states  the 
result  of  the  authorities  very  clearly,  as  fol- 
lows: The  question  is,  what  is  the  real  defini- 
tion of  the  crime  of  rape,— whether  it  is  the 


ravishing  a  woman  against  her  will,  or  with- 
out her  consent  If  the  former  Is  the  correct 
definition,  the  crime  is  not  in  this  case  proved; 
if  the  latter,  It  Is  proved.'  Reg.  v.  Fletcher. 
Bell,  Crown  Oas.  71.  But  It  may  be  asked, 
what  about  force?  If  only  the  force  common- 
ly Involved  In  the  act  is  sufficient  why  is  it 
made  a  part  of  the  definition  of  the  offense? 
From  the  authorities  we  conclude  that  force  is 
added  as  a  test  of  consent  Without  any  test, 
we  know  absolutely  that  if  asleep,  she  did  not 
consent  If  awake,  to  be  raped,  she  most  not 
consent  Here  we  have  a  question  of  fact 
which,  owing  to  its  nature,  is  very  difficult  of 
solution,  and  hence  the  necessity  for  a  severe 
and  searching  test  *  *  *  When  the  wo- 
man is  asleep  there  is  no  contest  of  strength, 
and  hence  no  necessity  for  greater  force  than 
that  ordinarily  involved  in  the  act"  We  think 
the  principle  enunciated  in  the  Mooney  Case, 
supra,  is  correct  snd  clearly  at  variance  with 
the  principle  announced  In  Hardin  v.  State,  su- 
pra. Referring  to  the  authorities  throughout 
the  United  States,  we  find  this  general  sum- 
mary of  the  same  in  2  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  987:  "By  the  weight  of  authority 
in  .the  United  States  a  child  under  ten  years 
(In  some  states  twelve  years)  of  age  is  Incapa- 
ble of  consenting  to  the  sexual  act  and  there- 
fore any  one  attempting  to  have  sexual  con- 
nection with  a  female  under  the  age  of  con- 
sent is  guilty  of  rape  if  the  connection  is  con- 
summated, and  of  assault  with  intent  to  rape 
if  it  Is  not  consummated,  even  if  such  female 
does  give  her  consent  to  the  act" 

We  do  not  deem  It  necessary  to  review  the 
authorities  on  this  question  further,  but  will 
say  In  conclusion  that  we  do  not  think  that 
the  legislature  intended  to  say  that  a  child 
under  the  age  of  consent  could  not  have  an  as- 
sault with  intent  to  rape  committed  upon  her 
where  she  consents.  Nor  do  we  think  it  nec- 
essary to  allege  that  any  force  was  used,  or  to 
prove  any  force;  and  therefore  we  hold  that 
the  Indictment  In  this  case  alleges  an  offense 
within  the  letter  and  spirit  of  the  law  of  as- 
sault with  intent  to  commit  rape  upon  a  fe- 
male under  the  age  of  15  yean.  No  error 
appearing  in  the  record,  the  Judgment  la  af- 
firmed. 

DAVIDSON,  P.  J.,  dissents. 


McAVOY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Jane  23, 
1899.) 

ASSAULT    WITH   INTENT   TO  RAPE— INDICT- 
MENT—SEVERAL  COUNTS — CONSTRUC- 
TION— INSTRUCTIONS — CONSENT. 

1.  An  indictment  for  assault  with  intent  to 
rape  may  contain  two  counts, — one  alleging  as 
assault  with  intent  to  rape  a  woman  by  force, 
she  being  under  15  years  of  age;  and  the  other 
alleging  an  assault  with  intent  to  rape  a  ehiM 
under  the  age  of  15  years,  with  allegations  of 
force  and  without  force. 

2.  Where  an  indictment  alleges  that  defend- 
ant assaulted  a  child  under  15  years  of  age,  to 
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"ravish  and  carnally  know,"  defendant  may  be 
convicted  by  proof  of  force  or  without  such 
proof. 

3.  In  a  prosecution  for  an  assault  with  in- 
tent to  rape,  it  is  error  to  unite  an  instruction 
on  the  subject  of  an  assault  with  force  and  with- 
out force  Into  one  instruction,  as  an  accused  is 
entitled  to  a  distinct  enunciation  of  the  different 
phases  of  the  law  applicable  to  the  facts  of  the 
case. 

4.  One  is  guilty  of  an  assault  with  intent  to 
rape  a  child  under  15  years  of  aye  where  he  has 
slightly  touched  her  person  while  intending  to 
bave  carnal  intercourse  with  her. 

Appeal  from  district  court,  El  Paso  county; 
A.  M.  Walthall,  Judge. 

L.  N.  McAvoy  was  convicted  of  an  assault 
with  intent  to  rape,  and  he  appeals.  Revers- 
ed. 

Jay  Good,  for  appellant.  Robt.  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  with  intent  to  rape,  and  his  pun- 
ishment assessed  at  10  years'  confinement  In 
the  penitentiary. 

The  indictment,  in  the  charging  part,  Is  as 
follows:  "That  L.  N.  McAvoy,  on  or  about 
the  18th  day  of  December,  A.  D.  1897,  and 
anterior  to  the  presentment  of  this  indictment, 
in  the  county  and  state  aforesaid,  In  and  upon 
Carrie  Race,  a  woman,  then  and  there  under 
the  age  of  fifteen  years,  did  make  an  assault, 
with  the  intent  then  and  there  to  commit  the 
offense  of  rape  upon  the  said  Carrie  Race  by 
then  and  there,  without  the  consent  of  the 
said  Carrie  Race,  attempting  by  force,  threats, 
and  fraud  to  have  carnal  knowledge  of  her, 
the  said  Carrie  Race,  the  said  Carrie  Race  not 
being  then  and  there  the  wife  of  the  said  L. 
N.  McAvoy;  against  the  peace  and  dignity  of 
the  state.  And  the  grand  Jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  say, 
charge,  and  present  in  and  to  the  district 
court  of  El  Paso  county,  Texas,  at  the  Jan- 
uary term,  1898,  thereof,  that  heretofore,  on  or 
about  the  18th  day  of  December,  1897,  in  El 
Paso  county,  in  the  state  of  Texas,  L.  N.  Mc- 
Avoy did  then  and  there  in  and  upon  Carrie 
Race,  a  female,  then  and  there  under  the  age 
of  fifteen  years,  make  an  assault,  with  the  in- 
tent on  the  part  of  him,  said  L.  N.  McAvoy, 
then  and  there,  by  means  of  said  assault,  her, 
the  said  Carrie  Race,  to  ravish  and  carnally 
know,  she,  the  said  Carrie  Race,  not  being 
then  and  there  the  wife  of  him,  said  McAvoy; 
against  the  peace  and  dignity  of  the  state." 
Appellant  filed  a  motion  to  quash  the  indict- 
ment for  the  reason  that  it  alleges  in  one 
place  that  Carrie  Race,  the  party  alleged  to  be 
assaulted,  was  a  woman,  and  In  another  place 
that  Carrie  Race  was  a  child  under  the  age 
of  15  years,  and  could  not  consent  to  the  de- 
fendant having  carnal  Intercourse  with  her; 
and  that  the  defendant,  in  order  to  properly 
prepare  his  defense,  had  a  right  to  know 
whether  he  was  charged  with  assaulting  a 
woman  capable  of  consenting  to  carnal  Inter- 
course, or  a  child  under  the  age  of  15  years. 
We  do  not  think  there  is  any  merit  in  this 
61  S.W.— 69 


contention.  An  inspection  of  the  indictment 
shows  that  it  has  two  separate  and  distinct 
counts,— one  of  assault  with  intent  to  rape  a 
woman  by  force,  she  being  under  15  years  of 
age;  and  another  to  rape  a  child  under  the 
age  of  15  years,  with  allegations  of  force  and 
without  force.  In  this  connection,  however, 
we  desire  to  call  attention  to  a  clause  in  the 
Indictment  wherein  appellant  is  charged  with 
assault  with  intent  to  rape  a  child'  under  15 
years  of  age.  It  states  that  "L.  N.  McAvoy 
did  then  and  there  in  and  upon  Carrie  Race, 
a  female,  then  and  there  under  the  age  of 
fifteen  years,  make  an  assault  •  •  •  to 
ravish  and  carnally  know,"  etc.  We  have 
heretofore  held  that  the  word  "ravish"  pre- 
supposes force  in  the  carnal  knowledge,  and 
we  hold  that  where  the  Indictment  alleges 
"ravish  and  carnally  know,"  and  also  stated 
that  the  party  Is  under  15  years  of  age,  that 
the  prosecution  can  be  successfully  maintain- 
ed by  proving  force  or  not,  according  to  the 
proof  in  the  case;  in  other  words,  we  hold 
that  such  an  Indictment  charges  force  by  the 
use  of  the  word  "ravish,"  and  that  the  term 
"carnally  know"  does  not  charge  force,  when 
applied  to  a  female  under  15  years  of  age. 
We  think  this  indictment  is  good. 

Appellant,  in  his  motion  for  new  trial,  com- 
plains of  the  following  portion  of  the  court's 
charge,  to  wit:  "Now,  if  you  believe  from 
the  evidence  in  this  case,  beyond  a  reason- 
able doubt,  that  the  defendant,  in  the  county 
of  El  Paso,  and  state  of  Texas,  on  or  about 
the  18th  day  of  December,  1897,  did  make  an 
assault  upon  the  person  of  Carrie  Race  with 
an  intent  on  his  part  then  and  there  to  com- 
mit the  offense  of  rape  upon  her,  the  said 
Carrie  Race,  by  then  and  there,  with  or  with- 
out her  consent,  having  carnal  knowledge  of 
her;  and  If  you  further  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  said 
Carrie  Race  was  then  and  there  a  female  un- 
der the  age  of  fifteen  years,  and  not  the  wife 
of  the  defendant,  L.  N.  McAvoy;  and  If  you 
further  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  at  the  time  defendant 
made  said  assault  upon  the  said  Carrie  Race 
(if  you  find  that  he  did  make  said  assault 
upon  her)  that  the  defendant  Intended  to  grat- 
ify his  passion  upon  her  person,  and  to  the 
extent  above  denned,  and  that  he  intended  to 
do  so  at  all  events,  and  notwithstanding  any 
resistance  on  her  part;  and  if  you  further  be- 
lieve from  the  evidence  that  at  the  time  of 
said  alleged  assault  the  said  Carrie  Race  did 
not  then  and  there  give  her  consent  thereto, 
and  should  you  so  believe  beyond  a  reasonable 
doubt,— then  you  will  find  the  defendant  guilty 
of  assault  with  Intent  to  rape,  as  charged  in 
the  first  count  In  the  Indictment,  and  assess 
his  punishment  at  confinement  in  the  peni- 
tentiary for  any  term  of  years  not  less  than 
two."  An  inspection  of  this  charge  shows 
that  It  Is  a  contradiction  In  terms.  We  do 
not  mean  to  be  understood  as  saying  that, 
where  the  evidence  authorizes  it,  the  court 
should  not  be  permitted  to  charge  an  assault 
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with  Intent  to  rape  by  force  or  without  force 
as  the  circumstances  may  authorize;  but  we 
do  not  think  it  Is  proper  to  mix  and  mingle 
these  two  charges  as  has  been  done  in  this 
case.  We  think  appellant  has  a  right  to  clear 
and  distinct  enunciation  of  the  different 
phases  of  the  law  applicable  to  the  facts  of 
the  case.  This  charge  does  not  award  him 
this  privilege.  "We  think  the  charge  was  er- 
roneous in  the  particulars  pointed  out. 

Appellant  further  complains  of  the  charge 
of  the  court  In  telling  the  jury  that  "the 
slightest  entry,  however, — even  an  entry  be- 
tween the  labia  of  the  pudendum,— would  con- 
stitute rape,"  etc.  We  think  it  would  be  bet- 
ter, where  technical  words  of  this  character 
are  used,  to  explain  to  the  jury  the  meaning 
of  the  same. 

Appellant  also  complains  that  the  court  erred 
In  Instructing  the  jury  that  the  slightest  touch- 
ing of  the  person  of  Carrie  Race,  with  the 
ulterior  purpose  and  intent  on  the  part  of 
defendant  at  the  time  to  force  his  male  organ 
into  the  female  organ  of  the  said  Carrie  Race, 
would  constitute  an  assault  with  Intent  to 
rape.  This  charge  would  be  applicable  to  the 
second  count  of  Indictment.  This  was  decided 
adversely  to  appellant's  contention  In  Croomes 
v.  State  (decided  at  the  present  term)  51  S.  W. 
924;  and  for  a  discussion  of  the  principle  of 
law  Involved  in  this  matter,  and  the  special 
charges  asked  by  appellant,  reference  Is  made 
to  the  opinion  in  that  case.  We  do  not  think 
it  necessary  to  review  the  other  assignments 
of  error.  The  Judgment  is  reversed,  and  the 
cause  remanded. 


LTJTTRELL  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  7, 
1809.) 

CRIMINAL  LAW— CHANGE  OF  VENUE— ESTOP- 
PEL—CONTINUANCE— DILIGENCE  —  HEARSAY 
EVIDENCE  —  BRIBING  WITNESS  -  IMPEACH- 
MENT— REFRESHING  RECOLLECTION. 

1.  A  change  of  venue  granted  in  1894  under 
an  indictment  then  pending,  on  the  ground  of 
prejudice  against  the  accused,  is  not  res  judicata 
where  a  new  indictment  for  the  same  transaction 
is  presented  in  the  same  court  three  years  later. 

2.  An  agreement  that  the  court  would  author- 
ize a  continuance  of  the  cause  if  no  motion  for  a 
change  of  venue  would  be  made  at  the  succeed- 
ing term  does  not  estop  the  accused  from  making 
such  a  motion  at  the  succeeding  term. 

3.  A  motion  for  a  continuance  is  properly  re- 
fused where  diligence  is  not  exercised. 

4.  A  witness  cannot  testify  to  what  others 
have  told  him  in  regard  to  matters  connected 
with  the  criminal  offense,  since  hearsay. 

5.  It  is  proper  to  reject  evidence  where  its  rel- 
evancy is  not  shown. 

6.  It  will  not  be  presumed  that  the  accused 
authorized  his  attorney  to  bribe  a  witness. 

7.  It  is  reversible  error  to  permit  a  witness  to 
testify  that  the  attorney  for  defendant  attempted 
to  bribe  him,  where  it  is  not  shown  that  de- 
fendant authorized  his  attorney  so  to  do. 

8.  Evidence  of  a  witness'  general  reputation 
for  veracity  is  admissible  where  testimony  has 
been  offered  to  show  that  he  had  been  in  jail,  or 
charged  with  criminal  offenses. 

9.  A  witness  may  refresh  his  recollection  by 
the  testimony  taken  down  by  him  in  the  grand- 
jury  room. 


10.  It  was  error  to  allow  the  state  to  prove  by 
a  witness  that  the  city  marshal  had  arrested 
him  on  the  previous  day,  where  no  connection 
between  the  arrest  and  any  issue  in  the  case  is 
shown. 

Appeal  from  district  court.  Hunt  county; 
Howard  Templeton,  Judge. 

Louis  Luttrell  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Reversed. 

R.  L.  Porter,  S.  D.  Stinson,  W.  C.  Jones, 
John  Wynne,  and  Tom  C.  Thornton,  for  ap- 
pellant. Robt  A  John,  Asst.  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  life,  and  he  appeals. 

The  case  was  filed  at  the  Dallas  branch 
of  this  court  on  October  1,  1897,  and  was 
submitted  on  the  20th  of  April,  1898,  at  the 
Austin  term.  The  record  is  written  with  a 
pen,  and  contains  436  pages;  215  pages 
thereof  being  the  statement  of  facts.  This 
record  should  have  been  condensed  into  not 
exceeding  200  pages;  50  pages  of  which 
would  have  been  sufficient  for  the  statement 
of  facts,  showing  every  essential  feature  of 
the  case  to  be  passed  on  by  this  court.  We 
consider  it  a  just  subject  of  criticism  that 
this  court  has,  by  this  method  of  practice, 
been  compelled  to  go  through  much  unnec- 
essary matter,  consuming  time  that  should 
have  been  devoted  to  other  subjects.  It 
serves  but  very  little  purpose  in  making  a 
statement  of  facts  to  embody  every  word 
and  sentence  each  witness  may  have  utter- 
ed on  the  stand.  All  that  we  desire  Is  a 
proper  presentation  in  the  statement  of  facts 
of  the  salient  features  of  the  case;  and. 
where  witnesses  agree  on  any  given  point, 
it  would  be  a  very  easy  matter  to  state  what 
one  witness  testified  on  the  question,  and 
then  state  that  others,  naming  them,  agree 
with  such  witness.  If  a  fact  is  not  trav- 
ersed, or  is  conceded,  such  should  be  stated; 
and  where  witnesses  testify  on  immaterial 
points,  not  important  to  be  considered  in  any 
bill  of  exceptions  or  charge  of  the  court, 
such  might  be  well  omitted.  Of  course,  this 
docs  not  apply  to  cases  in  which  it  is  insist- 
ed that  the  evidence  does  not  support  the 
verdict.  In  all  such  cases  the  record  should 
be  full.  We  make  these  remarks  because  the 
record  is  unnecessarily  large  and  unwieldy. 
But  these  observations  apply  equally  in 
many  cases  that  come  to  this  court,  and  we 
may  be  compelled  in  self-defense,  when  such 
records  come  up,  to  adopt  a  rule  requiring 
the  parties  to  restate  and  condense  the  rec- 
ord. 

On  a  night  in  September,  1893,  one  Ed 
Doggett  (a  young  blacksmith,  about  20  years 
of  age),  on  bis  way  from  the  business  part 
of  the  city  of  Greenville  to  his  home,  a  short 
distance  from  the  public  square,  was  shot 
and  killed  on  one  of  the  public  streets  of 
said  city,  the  slayers  evidently  being  con- 


cealed  In  a  lumber  yard  fronting  on  Stone- 
wall street   At  the  January  term,  1894,  the 
grand  jury  of  Hunt  county  returned  an  In- 
dictment against  defendant  and  one  John 
English  for  the  murder.   The  venue  In  the 
case  was  subsequently  changed  to  Collin 
county  on  the  ground  of  the  existence  of 
prejudice  against  appellant  In  Hunt  county. 
The  case  pended  there  for  several  terms  of 
court,  and  was  eventually  dismissed  on  the 
part  of  the  state,  because  of  its  Inability  to 
procure  testimony  to  secure  the  conviction 
of  appellant    Subsequent  to  this  the  state 
discovered  other  testimony,  and  the  parties 
were  again  indicted  in  Hunt  county,  on  Jan- 
uary 30,  1897.   At  the  following  July  term 
the  case  was  called  for  trial.  A  trial  was 
had,  which  resulted  In  the  conviction  of  ap- 
pellant   On  the  trial  the  state  offered  the 
positive  testimony  of  an  eyewitness  to  the 
homicide,  and  this  evidence  was  strongly  re- 
enforced  by  circumstances  testified  to  by 
other  witnesses.   The  motive  assigned  by 
the  state  for  the  homicide  was  to  the  ef- 
fect that  appellant  and  John  English,  a  short 
time  prior  to  the  killing,  attempted  to  rob  the 
First  National  Bank  of  Greenville,  and  that 
deceased  was  either  cognizant  of  same,  or 
had  knowledge  of  some  fact  In  connection 
therewith  that  would  lead  to  the  identity  of 
Luttrell  and  English  as  the  guilty  parties; 
and  that  on  said  account  appellant  and  his 
co-defendant  conspired  together,  and  In  pur- 
suance thereof  shot  and  killed  deceased. 
Defendant  entered  a  plea  of  not  guilty,  and 
relied  on  the  weakness  of  the  state's  case, 
and  also  on  the  plea  of  alibi.   On  the  trial, 
appellant  filed  a  motion  to  change  the  venue 
of  the  case  on  the  ground  of  prejudice 
against  him,  and  on  the  ground  that  there 
was  a  secret  formidable  combination  against 
him;  and  In  this  connection  he  also  Insisted 
that,  the  court  having  formerly  changed  the 
venue  on  a  previous  indictment  to  Collin 
county,  the  question  of  a  change  of  venue 
was  res  adjudlcata,  and  that  it  was  the  duty 
of  the  court  to  recognize  this,  and  change  the 
venue  of  the  case.   With  reference  to  the 
latter  proposition  we  have  this  to  say:  That 
the  former  change  of  venue,  made  In  1894, 
of  an  Indictment  and  case  then  pending 
against  appellant  In  Hunt  county,  on  the 
ground  of  prejudice  then  existing  against 
him,  could  not  be  an  adjudication  of  the 
question  on  the  new  Indictment  for  the  same 
transaction  (the  old  one  having  been  dis- 
missed), presented  in  the  district  court  of 
Hunt  county  in  1897,  three  years  later.  It 
was  a  new  Indictment  presented  long  subse- 
quent to  the  change  In  the  former  case,  and 
under  new  conditions.  The  court  In  such 
cue  might  take  cognizance  of  the  former 
change,  and  it  might  afford  some  evidence 
of  the  existence  of  prejudice  formerly;  but 
It  could  not  be  considered  res  adjudlcata  as 
to  the  then  existence  of  prejudice  In  Hunt 
county.  The  court  did  not  err  In  overruling 
the  application  on  this  ground.   The  state 


controverted  the  appellant's  motion  for  a 
change  of  venue  on  the  ground  of  prejudice 
and  formidable  combination,  and  In  connec- 
tion therewith  the  court  explained  that  the 
parties  at  a  former  term  of  the  court  (de- 
fendant being  present)  had  agreed  that  the 
court  would  authorize  a  continuance  of  the 
cause  at  that  term  If  they  would  not  make 
a  motion  for  a  change  of  venue  at  the  suc- 
ceeding term  of  the  court  This  was  claimed 
to  be  an  estoppel  on  appellant  but  we  can- 
not so  consider  it  On  the  motion  the  court 
heard  testimony  pro  and  con,  and  we  are 
not  prepared  to  say  that  the  court  abused 
its  discretion  in  refusing  to  change  the 
venue. 

Appellant  made  a  motion  for  the  continuance 
of  said  cause.  Clearly,  appellant  was  lacking 
In  diligence,  and  on  this  ground  the  court  was 
justified  In  overruling  the  motion. 

Appellant  objected  to  the  testimony  of  the 
witness  Jack  Williams  to  the  effect  that  Neal- 
Fltts  sent  for  him  one  night  to  help  catch  a 
horse  out  on  the  prairie,  and  that  Will  Fltts 
and  a  negro  told  him  that  a  couple  of  men  had 
ridden  up  to  the  lot  and  put  guns  In  their 
faces,  and  asked  where  be  (witness)  was. 
This  testimony  was  hearsay,  and  Its  relevancy 
was  not  shown.  We  do  not  think  It  was  ad- 
missible. The  state  was  permitted  to  show 
by  Jack  Williams  (who  was  an  Important  wit- 
ness In  matters  pertinent  to  the  homicide  and 
the  connection  of  appellant  therewith)  that 
P.  C.  Arnold,  an  attorney  for  defendant  at- 
tempted to  bribe  him  (witness)  to  leave  the 
country.  Defendant  objected  to  this  testimony 
—First  because  it  was  hearsay;  and,  second, 
because  It  was  calculated  to  unduly  prejudice 
the  action  of  the  jury  against  defendant 
These  objections  were  overruled,  and  the  court, 
in  approving  the  bill,  states  that  It  was  shown 
that  Arnold  was  at  the  time  LuttreU's  attor- 
ney, and  was  acting  as  such  In  the  transaction. 
If  appellant  was  shown  to  have  been  connect- 
ed with  or  had  authorized  the  action  of  Ar- 
nold, said  testimony  would  not  only  have 
been  admissible,  but  would  have  been  very 
damaging  to  appellant  But  aside  from  the 
fact  that  he  was  the  attorney  of  appellant 
there  is  absolutely  no  testimony  tending  to 
show  that  he  was  authorized  by  appellant  to 
bribe,  or  offer  to  bribe,  said  witness  to  leave; 
and  we  apprehend  that  it  will  not  be  seriously 
contended  that  authority  to  bribe  a  witness 
comes  within  the  scope  of  an  attorney's  em- 
ployment to  assist  in  the  defense  of  the  case. 
In  the  absence  of  some  testimony  or  statement 
In  the  bill  of  exceptions  Bhowlng  some  au- 
thority on  the  part  of  defendant's  counsel  to 
bribe  a  witness,  it  cannot  be  presumed  that 
such  authority  was  given.  However  benefi- 
cial the  absence  of  a  witness  may  be  to  a  de- 
fendant in  any  given  case,  in  the  absence  of 
some  proof  of  authority,  any  attempt  on  the 
part  of  counsel  to  get  rid  of  a  witness  must  be 
attributed  as  of  his  own  motion;  yet  It  can- 
not be  gainsaid  that  such  testimony  coming 
before  a  jury  must  necessarily  be  fraught  with 
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Injury  to  an  appellant  on  trial.  In  die  ab- 
sence of  proof  of  authority,  the  Jury  would 
nevertheless  be  apt  to  bellere  that  the  lawyer 
did  not  act  on  his  own  responsibility,  but  that 
there  must  have  been  some  suggestion  from 
the  defendant,  and  so,  without  proof,  visit 
upon  defendant  the  sin  of  bis  counsel.  This 
is  not  a  new  question  in  this  court,  but  it  has 
always  been  held  that  before  testimony  of 
this  character  is  admissible  in  any  case,  there 
must  be  proof  of  some  connection  or  of  some 
authority  conferred  by  defendant;  otherwise, 
the  testimony  as  to  such  defendant  is  purely 
hearsay.  Favors  v.  State,  20  Tex.  App.  156; 
Barbee  v.  State,  23  Tex.  App.  199,  4  S.  W.  684; 
Nalley  v.  State,  28  Tex.  App.  387,  IS  8.  W. 
«70.  The  state  introduced  evidence  to  show 
that  the  state's  witness  Melton  bad  a  good 
reputation  for  truth  in  the  community  in 
which  he  lived.  This  was  objected  to  by  de- 
fendant on  the  ground  that  no  attempt  had 
.been  made  by  defendant  to  Impeach  said  wit- 
ness. The  court,  however,  certifies  that  said 
testimony  was  offered  after  defendant  had 
tried  to  impeach  Melton,  not  only  by  contra- 
dicting bis  evidence,  but  by  introducing  in  evi- 
dence proof  that  he  had  been  charged  to  be, 
and  was  in  fact,  guilty  of  theft  etc.  It  seems 
permissible  to  sustain  a  witness  who  has  been 
assaulted  by  proof  showing  that  he  has  been 
In  Jail,  or  been  charged  with  other  criminal 
offenses  by  evidence  supporting  the  general 
reputation  for  truth  of  such  witness.  Far- 
mer v.  State,  35  Tex.  Cr.  R.  270,  33  S.  W. 
232;  Whart  Ev.  f  491.  There  was  no  error 
in  the  action  of  the  court  permitting  the  wit- 
ness Barker  to  refresh  his  recollection  by  the 
testimony  taken  down  by  him  In  the  grand- 
Jury  room.  There  was  no  error  In  the  court 
permitting  the  Introduction  of  the  state's  wit- 
ness J.  W.  McGinnls  when  admitted,  nor  per- 
mitting his  testimony  as  to  conversations  with 
defendant  It  was  not  necessary  to  lay  a 
predicate,  as  for  the  Impeachment  of  defend- 
ant, as  to  these  matters.  It  was  original  evi- 
dence against  him.  We  do  not  believe  it  was 
permissible  to  allow  the  state  to  prove  by  the 
witness  J.  W.  McGinnls  that  the  city  marshal 
of  Greenville,  W.  R.  Velvin,  had  arrested  him 
on  the  previous  day.  No  connection  whatever 
is  shown  between  witness'  arrest  and  any  is- 
sue presented  in  the  case  against  appellant 
But  inasmuch  as  there  was  testimony  tend- 
ing to  show  that  Velvin  was  a  friend  of  de- 
fendant, it  was  calculated  to  suggest  that  the 
arrest  of  McGinnls,  whose  testimony  was  ma- 
terial, and  appears  to  have  been  recently  dis- 
covered, was  instigated  by  some  animus  on 
the  part  of  Velvin  against  him  because  he  was 
a  witness  against  defendant. 

In  all,  29  bills  of  exception  were  reserved, 
bat  we  have  discussed  all  that  we  regard  as 
material  as  Involving  questions  likely  to  occur 
on  another  trial.  We  would  here,  however, 
suggest  that  a  number  of  bills  are  taken  to 
the  argument  of  the  district  attorney.  Some 
of  the  language  attributed  to  him  appears  to 
be  outBlde  of  the  record,  and  of  a  character 


calculated  to  inflame  the  minds  of  the  jury  un- 
duly. It  la  suggested,  also,  in  some  of  the 
bills,  that  during  the  time  these  remarks  were 
being  made  the  court  was  off  the  bench  (per- 
haps in  an  adjoining  room),  and  separated  by 
the  crowd  from  the  Jury  and  counsel.  The 
court,  however,  does  not  appear  to  agree  to 
this  latter  suggestion.  Of  course,  we  take  it 
that  in  the  proper  administration  of  law  the 
Judge  ought  to  be  and  is  present  during  the 
entire  trial.  As  to  the  remarks  of  counsel 
we  are  not  prepared  to  say  that  we  would  re- 
verse the  case  on  that  ground.  As  stated, 
however,  some  of  the  remarks  were  of  an  in- 
temperate character,  and  should  have  been 
promptly  restrained  by  the  court.  On  anoth- 
er trial  we  take  it  that  such  conduct  will  be 
avoided.  On  account  of  the  admission  by  the 
court  of  the  illegal  testimony  before  discussed, 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


HESTER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  7, 
1899.) 

ARSON  OP  8CHOOL  HOUSE— OWNERSHIP— KVI- 
DENCE— SUFFICIENCY— OPINIONS. 

1.  In  a  prosecution  for  burning  a  school  boose, 
parol  evidence  that  the  burned  property  was  a 
school  house,  and  who  was  the  county  judge 
when  it  was  burned,  is  sufficient  proof  of  own- 
ership, under  Rev.  St  arts.  3909,  3984,  making 
county  judges  the  owners  of  school  houses  as 
trustees,  and  requiring  deeds  of  school  property 
to  be  made  to  them. 

2.  In  a  prosecution  for  arson,  a  witness'  opin- 
ion that  tracks  found  near  the  burned  building 
were  made  by  defendant's  horse  is  inadmissible, 
though  he  may  testify  that  the  horse  made  tracks 
similnr  to  those  found  near  the  building. 

3.  Where  the  evidence  is  circumstantial,  it 
must  be  sufficient  to  point  with  moral  certain- 
ty to  defendant's  guilt,  and  exclude  every  rea- 
sonable hypothesis  consistent  with  his  innocence. 

Appeal  from  district  court,  Bandera  county; 
I.  L.  Martin,  Judge. 

Taylor  Hester  was  convicted  of  arson,  and 
he  appeals.  Reversed. 

Geo.  Powell  and  O.  Montague,  for  appel- 
lant Robt  A.  John,  Asst.  Arty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  arson,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term 
of  five  years;  hence  this  appeal. 

The  indictment  alleged  that  the  building 
burned  was  a  public  school  building  In  dis- 
trict No.  12  of  said  Bandera  county,  and  was 
the  property  of  J.  B.  Langford,  county  Judge 
of  said  county.  On  the  trial  no  record  evidence 
was  introduced  of  the  title,  and  the  state  was 
permitted,  over  appellant's  objections,  to  prove 
by  J.  B.  Langford  that  he  was  county  Judge, 
and  that  the  school  house  and  the  property 
was  his,  holding  it  in  trust  for  school  district 
No.  12  and  for  the  patrons  thereof.  The  ob- 
jections were  that  the  best  evidence  of  this 
fact  was  the  deed  which  vested  title  in  the 
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county  Judge  of  said  county,  and  appellant  re- 
fen  us  to  articles  3909,  3984,  Rev.  St  These 
articles  constitute  the  county  Judge  the  owner 
of  all  school  houses  and  the  lands  on  which 
they  are  situated,  as  trustee  for  the  respective 
communities  or  districts,  and  require  deeds  of 
conveyance  to  be  made  to  the  county  Judge 
and  bis  successors  in  office.  We  are  further 
referred  to  the  cases  of  Tuller  v.  State,  8  Tex. 
App.  501;  Rogers  v.  State,  26  Tex.  App.  404, 
9  S.  W.  762.  Neither  of  said  cases  appears  to 
be  in  point  In  the  Rogers  Case,  there  is  some 
intimation,  if  the  ownership  Is  alleged  to  be 
not  in  the  occupant  but  in  the  owner  of  the 
fee,  that  record  proof  of  this  fact  should  be 
made.  In  the  charge  of  arson,  ordinarily  the 
ownership  is  alleged  in  the  occupant  and  in 
such  case  there  is  no  question  that  parol  proof 
ran  be  made  of  such  character  of  ownership. 
The  indictment  here  charged,  however,  public 
property  devoted  to  school  purposes,  and  it 
was  not  claimed  that  it  was  in  the  actual  oc- 
cupancy of  the  county  Judge.  The  law,  how- 
ever, vests  the  title  and  ownership  in  him  as 
trustee  for  the  district  or  school  community 
in  which  such  school  building  may  have  been 
situated;  that  is,  by  creation  of  the  law,  the 
title  is  vested  in  him,  and  where  a  deed  is 
made  it  is  required  to  be  to  him  as  trustee, 
etc.  In  a  number  of  the  states  the  statutes  in 
regard  to  arson  cover  certain  public  buildings 
by  name,  but  outside  of  some  particular  pub- 
lic state  buildings,  we  have  no  statute  on  the 
subject  Mr.  Bishop  says  that  it  is  not  neces- 
sary to  allege  ownership  where  the  arson  is 
a  public  building.  2  Blsh.  Cr.  Proc.  5  36. 
And  to  the  same  effect  see  Mott  v.  State,  29 
Ark.  147;  State  v.  Roe,  12  Vt.  93;  State  v. 
Johnson,  93  Mo.  73,  5  S.  W.  699.  The  indict- 
ment charged  the  building  to  be  a  public 
school  building  in  district  No.  12,  and  charged 
that  the  ownership  was  in  J.  B.  Langford,  as 
county  judge.  We  hold  that  Inasmuch  as  the 
law  vests  title  of  such  property  in  the  county 
judge,  it  was  sufficient  in  this  case  to  prove 
ihe  character  of  the  property  and  to  prove 
who  was  the  county  Judge  at  the  time.  Of 
course,  if  there  was  a  deed  in  existence,  the 
Introduction  of  this  proof  would  have  been  an 
easy  matter,  and  have  saved  any  question  on 
this  subject 
As  to  appellant's  third  bill  of  exceptions, 
■■  we  are  of  opinion  that  the  witness  was  per- 
.  mitted  to  go  too  far  in  giving  his  opinion  that 
the  tracks  found  by  him  and  tracks  made  by 
appellant's  horse  were  one  and  the  same  track. 
He  should  nave  given  the  facts  as  to  the  size 
.and  shape  of  the  tracks  in  question,  whether 
shod  or  not,  stating  the  similarity,  and  might 
then  have  stated  that  the  track  made  by  ap- 
'  pellanf  s  horse  was  exactly  similar  in  size  and 
"  shape  to  the  tracks  found  on  the  ground. 

There  was  no  error  in  the  court's  charge  on 
-'  principals. 

•  This  was  purely  a  case  of  circumstantial 

•  evidence,  and,  in  our  opinion,  the  testimony 
;was  not  sufficient  to  authorize  a  conviction. 
3  The  rule  prescribed  in  such  character  of  case 


is  that  the  testimony  must  be  so  strong  as  to 
point  with  a  moral  certainty  to  appellant's 
guilt  and  must  at  the  same  time  exclude 
every  reasonable  hypothesis  consistent  with 
appellant's  Innocence.  If  it  be  conceded  that 
the  tracks  found  on  the  ground  leading  front 
appellant's  house  to  within  300  yards  of  the 
school  house  were  made  by  appellant's  horse, 
still  it  by  no  means  follows  that  said  tracks 
were  made  on  the  occasion  when  said  school 
house  was  burned;  the  proof  being  by  no 
means  certain  as  to  this  point  Nor  does  It 
follow  that  if  said  tracks  were  made  by  ap- 
pellant's horse,  this,  in  conjunction  with  the 
other  circumstances  of  the  case,  which  are  by 
no  means  strong,  points  with  that  degree  or 
certainty  to  appellant's  guilt  which  is  requir- 
ed in  cases  of  this  character  of  evidence.  In 
our  opinion,  the  proof  is  stronger  to>  the  effect 
that  the  bouse  was  accidentally  destroyed  by 
the  fire  which  was  built  in  the  stove  on  that 
Sunday  than  that  appellant  set  fire  to  and 
burned  it  We  do  not  deem  it  necessary  to 
reiterate  the  facts  or  discuss  the  testimony. 
We  have  given  it  a  careful  examination,  and, 
in  our  opinion,  it  does  not  sustain  the  convic- 
tion. The  judgment  is  reversed,  and  the  case 
remanded. 


JOT  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  21, 
1899.)  • 

OTTTTNG  FENCES— EVIDENCE!  OP  OWNERSHIP 
—  CRIMINAL  LAW  —  PRINCIPAL  —  IMPEACH- 
MENT OP  WITNB8SES — INSTRUCTIONS— RE- 
VERSIBLE ERROR. 

1.  In  a  prosecution  for  cutting  fences,  the  pos- 
sessory ownership  may  be.  proved  by  parol. 

2.  An  instruction  that  one  may  be  guilty  as 
principal  though  he  was  not  actually  present 
when  the  offense  was  committed  is  erroneous. 

3.  An  instruction  that  accused's  actual  pres- 
ence was  unnecessary  to  make  him  guilty  as 
principal  in  the  commission  of  the  offense  is  re- 
versible error,  where  there  was  evidence  that 
he  planned  the  offense  with  others,  and  conflict- 
ing evidence  as  to  whether  he  was  present  when 
it  was  committed. 

4.  Where  testimony  is  admitted  for  the  pur- 
pose of  impeaching  accused's  witness,  and  is  in- 
admissible for  any  other  purpose,  and  is  of  at 
character  likely  to  be  considered  by  the  jury 
against  accused,  a  failure  to  instruct  to  consid- 
er the  testimony  only  as  affecting  the  witness*" 
credibility  is  error. 

Appeal  from  district  court  Kimble  county; 
M.  D.  Slator,  Judge. 

Tobe  Joy  was  convicted  of  fence  cutting, 
and  he  appeals.  Reversed. 

Walter  Anderson,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  fence  cutting,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  one  year, 
and  he  appeals. 

Appellant  complains  of  the  action  of  the 
court  in  permitting  parol  proof  of  the  owner- 
ship of  the  fence  in  question.  He  claims  u> 
this  connection  that  the  fence  is  a  part  of  the- 
realty,  and  that  title  to  realty  can  only  be 
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proven  by  record  testimony.  Pence  cutting  to 
in  the  nature  of  a  trespass,  and  In  a  civil  ac- 
tion parol  proof  can  be  made  in  regard  to  the 
possessory  ownership  of  the  land  on  which  the 
alleged  trespass  is  claimed  to  have  been  com- 
mitted. We  see  no  reason  why,  in  a  criminal 
prosecution  for  cutting  a  fence,  the  possessory 
ownership  cannot  be  proven  by  paroL  We  are 
referred  by  the  assistant  attorney  general  to 
our  statute  with  reference  to  unlawfully  cut- 
ting timber  on  the  land  of  another,  and  the  deci- 
sions thereunder.  This,  however,  is  controlled 
by  statute.  See  article  828,  Pen.  Code.  The 
rule  laid  down,  however,  in  said  cases,  1b  ap- 
plicable to  a  case  of  this  character.  Belverman 
v.  State,  16  Tex.  131;  Phillips  v.  State,  17  Tex. 
App.  174;  White  v.  State,  27  Tex.  App.  638,  11 
S.  W.  643;  Hester  v.  State  (Austin  Term.  1809) 
51  S.  W.  832. 

The  court  gave  the  Jury  the  following  in- 
struction on  principals:  "All  persons  are  prin- 
cipals who  are  guilty  of  acting  together  in  the 
commission  of  an  offense.  When  an  offense 
has  been  actually  committed  by  one  or  more 
persons,  the  true  criterion  to  determine  who 
are  principals  is:  Did  the  parties  act  to- 
gether In  the' commission  of  the  offense?  Was 
the  act  done  in  pursuance  of  a  common  intent, 
and  in  pursuance  of  a  previously  formed  de- 
sign, in  which  the  minds  of  all  united  and  con- 
curred? If  so,  then  the  law  is  that  all  are  alike 
guilty,  provided  the  offense  was  actually  com- 
mitted during  the  existence  and  in  the  execu- 
tion of  the  common  design  and  intent  of  all, 
whether  in  point  of  fact  all  were  actually  bod- 
ily present  on  the  ground  when  the  offense  was 
actually  committed  or  not."  And  also  the  fol- 
lowing charge  on  alibi:  "If,  from  the  evidence 
In  this  case,  you  have'  a  reasonable  doubt  as  to 
whether  the  defendant  was  present  at  the  time 
of  the  commission  of  the  offense  alleged  In  the 
indictment,  or  participated  in  the  commission 
of  the  offense  as  a  'principal,'  as  that  term  is 
herein  defined  to  you,  you  will  acquit  him." 
Appellant  excepted  to  these  charges,  and  ask- 
ed a  special  charge  on  the  subject  of  alibi, 
which  was  refused.  There  was  some  proof  in 
the  case  tending  to  show  that  the  parties  be- 
fore cutting  the  fence  had  planned  to  cut  it, 
and  the  state's  proof  showed  that  appellant 
was  present  at  the  cutting.  -  Appellant,  how- 
ever, offered  proof  of  an  alibi.  In  this  con- 
nection It  is  further  shown  that  after  the  jury 
were  out  some  time  deliberating  they  returned 
into  court,  and  made  the  following  Inquiry  of 
the  Judge:  "If  the  defendant  was  not  present 
at  the  time  and  place  of  the  cutting  of  the 
fence  charged  in  the  indictment  to  have  been 
cut,  could  he  be  a  principal  in  the  commission 
of  the  offense?"  and  the  court  verbally  called 
the  attention  of  the  Jury  to  that  part  of  his 
charge  on  principals.  They  retired  again,  and, 
after  being  out  a  short  time,  the  court  then 
brought  them  back  Into  court,  and  marked  out 
and  called  to  their  attention  that  particular 
portion  of  the  charge  defining  principals.  The 


jury  then  retired,  and  subsequently,  within  an 
hour,  returned  Into  court  a  verdict  against 
appellant  The  court's  charge  was  erroneous, 
and  evidently  was  calculated  to  Injure  appel- 
lant Dawson  v.  State  (Tex.  Cr.  App.)  41  S. 
W.  599;  Yates  v.  State  (Tex.  Cr.  App.)  42  S. 
W.  296;  Bell  v.  State  (Tex.  Cr.  App.)  47  S.  W. 
1010;  Wright  v.  State  (Tex.  Cr.  App.)  48  S.  W. 
191;  Sessions  v.  State,  37  Tex.  Cr.  R.  58,  38 
S.  W.  605.  The  charge  of  the  court  on  princi- 
pals and  on  alibi  were  directly  in  conflict,  and 
the  jury  must  have  been  confused  in  the  first 
instance  by  the  two  contradictory  Charges. 
When  they  returned  into  court,  from  the  in- 
struction then  given  them  they  must  nave  be- 
lieved that  the  charge  on  principals  was  supe- 
rior to  the  charge  on  alibi. 

During  the  trial  of  the  case,  the  state  pot 
Jim  Davis  on  the  stand,  and  he  testified  to 
certain  criminating  statements  made  by  de- 
fendant, to  the  effect  that  defendant  told  him 
that  be  and  others  cut  the  fence.  On  cross-ex- 
amination the  said  witness  was  asked  if  be  did 
not  st  a  certain  time  and  place,  tell  Jim  Tay- 
lor that  Jeff  Hardin  and  Bob  Davis,  two  state's 
witnesses,  had  told  him  (witness)  that  he  had 
to  swear  against  the  fence  cutters,  to  which 
witness  replied,  "No."  Defendant  then  intro- 
duced Jim  Taylor,  who  testified  that  the  wit- 
ness Davis  did  tell  him,  at  the  time  and  place 
mentioned,  that  Jeff  Hardin  and  Bob  Davis 
had  told  him  that  he  had  to  swear  against  said 
parties.  Thereupon  the  district  attorney,  on 
cross-examination,  asked  said  witness  Jim  Tay- 
lor if  defendant  Tobe  Joy,  did  not  twice  try  to 
.induce  him  (Taylor)  to  assist  in  cutting;  said 
fence.  The  witness  answered,  "No."  There- 
upon the  district  attorney  asked  said  witness 
if  he  (witness)  did  not  tell  Jeff  Hardin  on  twc 
different  occasions  that  defendant  bad  trieii 
to  induce  him  (witness)  to  assist  in  cntrins 
said  fence,  to  which  witness  answered,  "No." 
Thereupon  the  district  attorney  placed  said 
Hardin  upon  the  witness  stand,  and  asked  him 
if  witness  Taylor  did  not  tell  him  (Hardin)  on 
two  occasions  mentioned  that  defendant  Tobe 
Joy,  had  tried  to  Induce  him  (Taylor)  to  assist 
to  cut  the  fence  in  controversy;  to  which  said 
Hardin  answered  that  said  Taylor  did  tell  him 
on  the  occasion  mentioned  that  defendant  had 
tried  to  induce  him  (Taylor)  to  assist  in  cutting 
said  fence, — said  testimony  being  offered  for 
the  purpose  of  affecting  the  credibility  of  the 
witness  Taylor.  Appellant  excepted  to  the  ac- 
tion of  the  court  In  neglecting  and  failing  to 
charge  the  Jury  as  to  the  purpose  for  which 
Bald  testimony  was  admitted,  and  to  limit 
same  in  his  charge.  Unquestionably  said  evi- 
dence could  only  have  been  admitted  to  affect 
the  credibility  of  the  witness  Taylor.  It  was 
not  original  testimony  against  defendant,  bat 
was  of  a  character  to  be  used  by  the  jury 
against  him.  In  our  opinion,  the  court  should 
have  limited  this  testimony  in  Its  charge  to 
the  purpose  of  impeachment  The  judgment 
is  reversed,  and  the  cause  remanded 
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for  conviction,  a  charge  to  acquit  if  the  Jn 
have  a  reasonable  doubt  as  to  whether  su 
possession  was  obtained  by  purchase  or  gift, 
by  assault  and  violence,  is  sufficient,  witho 
further  charging  that  if  defendant,  when  fii 
arrested  and  charged  with  robbery  of  the  gooi 
found  in  his  possession,  gave  a  reasonable  e 
planation  thereof,  the  burden  is  on  the  state 
show  its  falsity. 

2.  Where  evidence,  part  of  which  is  not  a 
missible,  is  offered  by  a  party  in  a  criminal  cas 
his  bill  of  exceptions  complaining  of  the  rejectk 
thereof  must  specifically  point  out  the  portic 
that  is  admissible. 

3.  On  a  habeas  corpus  trial  of  several  persoi 
barged  with  committing  a  robbery,  one  of  the 
■stifled  at  length  as  to  the  circumstances,  ai 

other  testified  that  such  testimony  was  su 
ntially  correct    On  the  subsequent  trial  i 
latter,  he  testified  contrary  to  some  of  tl 
ements  in  the  testimony  given  on  the  habet 
us  trial,  which  statements  were  introduce 
npeach  him.    Held,  that  the  balance  of  tl 
aony  given  on  the  habeas  corpus  trial,  whic 
ot  explain  or  relate  to  the  contradicte 
vents,  was  inadmissible,  under  Code  C 
art  791,  providing  that  when  part  of 
tion  is  introduced  the  whole  of  it  on  tl 
lbject  is  admissible,  and  when  a  detaile 
ion  is  introduced  any  other  declaratio 
y  to  explain  it  is  admissible. 
*,  prosecution  for  robbery,  a  charge  t 
the  jury  believe  that  defendant  obtaii 
aion  of  the  property  by  gift  or  pui 
f  they  have  a  reasonable  doubt  as  t 
t  obtained  possession  thus  or  by  at 
lence,  though  there  is  no  evidence  t 
is  not  prejudicial  to  defendant  so  a 
reversal,  under  Code  Or.  Proc.  ar 
j  reversal  if  any  statute  regulatin 
minal  cases  is  disregarded, 
'ode  Cr.  Proc.  art  723,  requirin 
to  be  reversed  if  any  statute  regt 
in  criminal  cases  is  disregards 
s  excepted  to  at  the  trial,  wher 
larges  are  not  presented  by  bi 
in  a  motion  for  a  new  trial  the 
red. 

1  in  a  criminal  case,  on  th 
iiscovered  evidence,  is  propei 
the  evidence  is  merely  in  im 
prosecuting  witness, 
i  a  criminal  case,  because  o 
ridence,  is  properly  refused 
vn  that  proper  diligence  wa 
>fore  the  trial. 

let  court,  Fannin  county 
lcted  of  robbery,  and  hi 


es  H.  Lydny,  and  Still 
jllant  Robt  A.  John 
e  State. 

it  was  convicted  ol 
>nt  assessed  at  con 
r  for  a  term  of  five 

'eptions  complaint 
i  charge  the  Jurj 
"If  defendant, 
-  the  prosecuting 
'hen  goods  were 
st  arrested  and 
hich  be  is  on 
it  of  how  he 
found  in  hit 
Joseph  Sea- 
to  show  the 
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falsity  of  the  explanation."  On  this  phase 
of  the  case  the  court  charged  the  Jury  as  fol- 
lows: "If  defendant  obtained  from  Joseph 
Seagall  possession  of  any  of  the  property  de- 
scribed in  the  Indictment,  or  if  other  persons 
were  in  company  with  the  defendant  and  ob- 
tained possession  of  any  of  such  property 
from  Joseph  Seagall,  yet  if  you  believe  that 
such  possession  of  said  property  was  obtained 
by  purchase  or  by  gift,  or  by  both  purchase 
and  gift,  from  said  Joseph  Seagall,  or  if  you 
have  a  reasonable  doubt  as  to  whether  such 
possession  of  the  property  was  obtained  by 
purchase  or  gift,  or  by  means  of  assault,  vio- 
lence, or  putting  said  Seagall  in  fear  of  his 
life  or  bodily  Injury,  then  you  must  acquit 
the  defendant."  We  do  not  think  It  was  nec- 
essary in  this  case  for  the  court  to  charge  as 
requested  by  appellant.  In  cases  of  robbery, 
where  possession  is  only  one  of  the  circum- 
stances relied  upon  for  the  conviction,  recent 
"possession,"  as  that  term  is  ordinarily  un- 
derstood, does  not  have  to  be  charged  upon, 
as  it  is  where  the  possession  alone  Is  relied 
upon  for  conviction.  In  Hays  v.  State,  36 
Tex.  Cr.  R.  533,  38  S.  W.  171,  we  held  that 
the  charge  of  the  court  authorizing  the  Jury 
to  acquit,  if  they  believed  defendant  had 
bought  the  pistol,  or  if  they  had  a  reasonable 
doubt  concerning  the  matter,  was  an  apt 
presentation  of  the  defense,  and  better  than 
if  the  court  had  charged  upon  recent  posses- 
sion and  reasonable  explanation.  And  we 
think  the  same  statement  would  apply  to  the 
charge  given  by  the  court  In  this  case;  that 
it  was  a  better  charge,  and  more  appropriate 
to  the  facts  of  this  case,  than  a  charge  on 
recent  possession,  such  as  was  asked  by  ap- 
pellant. We  do  not  think  the  court  erred  In 
falling  to  give  said  charge.  Berry  v.  State, 
37  Tex.  Or.  R.  44,  38  S.  W.  812;  Mathews  v. 
State,  32  Tex.  Cr.  R.  355,  23  S.  W.  690; 
Teague  v.  State  (Tex.  Cr.  App.)  31  S.  W.  401; 
Ledbetter  v.  State  (Tex.  Or.  App.)  32  S.  W. 
903;  Gilmore  v.  State  (Tex.  Cr.  App.)  33  S. 
W.  120. 

Appellant's  second  bill  complains  of  the  ac- 
tion of  the  court  in  the  following  particular: 
It  appears  that  there  had  been  a  habeas  cor- 
pus trial  of  appellant  and  other  parties,  In- 
cluding Walter  Thompson.  Walter  Thomp- 
son testified  on  the  habeas  corpus  trial  at 
length,  detailing  the  facts  of  the  supposed 
robbery.  It  Is  not  necessary  to  state  in  full 
all  of  his  testimony,  which  is  attached  as  an 
exhibit  to  this  bill,  but  we  think  we  can  make 
it  sufficiently  Intelligible  by  stating  the  sub- 
stance of  appellant's  contention.  The  state 
had  offered  in  evidence  four  extracts  from 
the  written  testimony  of  Walter  Thompson 
on  habeas  corpus  trial,  as  Is  fully  shown  by 
bill  of  exceptions  No.  2.  Thereupon  defend- 
ant offered  the  entire  written  testimony  of 
the  said  Walter  Thompson,  for  the  purpose 
of  enabling  the  Jury  to  determine  whether  or 
not  the  same  was  substantially  the  same  as  Is 
defendant's  testimony  on  this  trial.  But  the 
rtate  objected  to  the  introduction  of  all  of 


said  written  testimony,  because  the  same  was 
irrelevant,  Illegal,  self-serving,  immaterial, 
and  was  an  attempt  by  defendant  to  get  be- 
fore the  Jury  the  testimony  of  the  said  Waiter 
Thompson,  defendant's  co-defendant,  now 
charged  In  this  court  by  bill  of  indictment 
with  the  same  offense  with  which  this  de- 
fendant is  now  being  tried,  which  objections 
were  by  the  court  sustained.  On  the  habeas 
corpus  trial  above  mentioned,  after  the  said 
Walter  Thompson  had  given  his  testimony, 
appellant  took  the  stand,  ana  stated  that  the 
testimony  of  Walter  Thompson  was  substan- 
tially correct.  And  appellant's  bill  of  excep- 
tion No.  3  complains  of  the  following  pro- 
ceeding: Appellant  was  fully  sworn,  and  tes- 
tified as  a  witness  in  his  own  behalf,  and  in 
his  testimony  denied  that  he  or  any  of  his 
three  co-defendants  robbed  the  injured  party, 
Joseph  Seagall,  at  the  time  and  place  as  de- 
tailed by  the  said  Seagall  and  claimed  in  his 
testimony;  that  he  and  three  co-defendants 
purchased  from  said  Joseph  Seagall  all  the 
articles  found  on  them  when  they  were  ar- 
rested. He  testified,  on  cross-examination, 
among  other  things,  as  follows:  "It  was  Just 
after  Hays  called  the  peddler  back  that  he 
(Hays)  said,  "What  If  I  was  constable  of  pre- 
cinct No.  1,'  etc.,  as  stated  in  my  examination 
in  chief.  And  Hays  went  to  the  buggy,  and 
picked  the  pistol  up  that  was  in  the  scabbard, 
and  showed  it  to  the  peddler,  and  then  put 
it  back  in  the  buggy.  No;  Hays  never,  at 
any  time,  had  the  pistol  in  his  pants.  It  is 
not  a  fact  that,  when  Hays  told  the  peddler 
to  come  and  get  his  damned  box,  he  (Hays) 
held  the  box  out  In  his  hand,  and  when  the 
peddler  did  not  come  back  he  (Hays)  dropped 
the  box  and  broke  it  No;  It  is  not  a  fact 
that  the  Dutchman,  or  peddler,  gave  us  all 
a  present.  No;  it  Is  not  a  fact  that  the 
Dutchman,  or  peddler,  said  he  would  give  us 
all  a  present,  and  he  did  not  then  set  down 
his  grip,  and  give  us  a  white  handkerchief 
apiece.  He  gave  us  nothing,  but  we  paid  him 
for  everything  we  got  from  him.  Yes;  I  was 
present  in  the  court  room,  and  heard  my  co- 
defendant  Walter  Thompson  testify  on  the 
habeas  corpus  proceedings  Instituted  by  all 
four  of  us  before  Judge  McClellan  for  baiL 
I  also  heard  the  clerk  of  this  court  read  said 
testimony  over  to  the  said  Walter  Thompson, 
and  I  was  requested  by  my  attorneys  to  and 
did  pay  close  attention  to  the  reading  of  said 
Walter  Thompson's  testimony.  The  clerk 
also  swore  me  on  said  habeas  corpus  trial. 
I  then  testified  orally  that  I  had  heard  my  co- 
defendant  Walter  Thompson  testify  in  said 
proceeding.  I  also  testified  that  I  had  heard 
the  clerk  read  said  testimony  over  to  said 
Walter  Thompson,  and  I  also  swore  that  the 
same  was  substantially  correct.  I  don't  re- 
member Thompson  swearing  on  said  habeas 
corpus  trial  that  Hays  had  the  pistol  in  his 
pants  on  his  left  side  when  he  called  the 
Dutchman  back.  I  don't  remember  of  Thomp- 
son swearing  on  that  trial  that  Hays  held 
the  Dutchman's,  or  peddler's,  box  up,  and  told 
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the  Dutchman  to  come  back  and  get  nil 
damned  box,  and  when  the  Dutchman  did 
not  come  back  that  Hays  dropped  the  box  on 
the  ground  and  broke  It.  The  box  was  bro- 
ken after  the  peddler  came  back  to  where  we 
were.  Hays  Just  pitched  the  box  towards 
the  peddler  when  It  was  broken.  I  don't 
think  Thompson  swore  on  Baid  trial  that  the 
Dutchman,  or  peddler,  said  he  would  give  us 
a  present,  and  set  bis  grip  down,  and  gave 
us  a  white  handkerchief  apiece.  I  don't  think 
he  swore  on  said  trial  that  there  was  noth- 
ing taken  from  the  Dutchman  but  what  was 
paid  for,  except  what  he  gave  us.  The  ped- 
dler did  not  give  us  anything.  We  paid  for 
all  we  got"  The  state  then  offered  to  read 
in  evidence  to  the  jury,  for  the  purpose  of 
Impeaching  the  defendant,  the  following  ex- 
tracts from  the  written  testimony  of  Walter 
Thompson  on  the  habeas  corpus  trial,  to  wit: 
"First.  "When  Hays  called  the  Dutchman 
back,  Hays  had  the  pistol  In  his  .pants  on  his 
left  side.'  Second.  'When  he  told  the  Dutch- 
man to  come  back  and  get  his  damned  box, 
Hays  held  the  box  out  in  his  hand,  and  the 
Dutchman  did  not  come  back,  and  Hays 
dropped  the  box  and  broke  it'  Third.  The 
Dutchman  said  he  would  give  us  a  present, 
and  set  his  grip  down,  and  gave  us  a  white 
handkerchief  apiece.'  Fourth.  There  was 
not  anything  taken  from  the  Dutchman  but 
what  was  paid  for,  except  what  he  gave  us,'  " 
— to  the  introduction  of  which  the  defendant 
objected,  "because  the  Jury  could  not  Judge 
from  these  partial  extracts  from  said  testi- 
mony whether  defendant  so  understood  it 
when  read,  nor  whether  from  these  partial 
extracts  the  statement  of  Walter  Thomp- 
son, as  defendant  understood  It  and  his  state- 
ment on  the  stand  in  this  case,  were  substan- 
tially the  same." 

We  will  consider  these  two  bills  of  excep- 
tion together.  The  court  adds  the  following 
explanation  to  bill  of  exception  No.  2:  "The 
court  told  defendant's  counsel  that  If  there 
was  any  other  portion  of  said  written  testi- 
mony which  in  any  way  referred  to,  explain- 
ed, or  threw  any  light  upon  any  of  the  mat- 
ters and  transactions  contained  in  those  por- 
tions of  said  testimony  offered  and  read  In 
evidence  to  the  jury  by  the  state,  the  defend- 
ant could  read  to  the  jury  as  evidence  in  this 
case  all  such  portions.  But  defendant  did  not 
call  the  court's  attention  to  any  such  portions, 
and  did  not  claim  that  any  other  portion  of 
said  written  testimony  explained  or  related  in 
any  way  to  such  matters  and  transactions,  but 
claimed  that  the  same  was  admissible  under 
the  general  rule  that  where  a  part  of  a  decla- 
ration or  conversation  is  Introduced,  the  whole 
of  it  upon  the  same  subject  Is  admissible,  if  of- 
fered, by  the  other  party."  We  think  a  suffi- 
cient answer  to  the  contention  of  appellant  Is 
found  in  the  bill  Itself,  In  that  the  same  does 
not  point  to  us  any  portion  of  the  evidence 
that  Is  admissible,  but  claims  that  tbe  court 
erred  In  falling  to  admit  all  of  it  Certainly 
appellant  cannot  contend  that  the  whole  of  the 


witness  Walter  Thompson's  testimony  Is  ad- 
missible, simply  because  extracts  of  same  were 
Introduced  to  Impeach  defendant.  If  there  are 
any  portions  of  it  that  qualify  said  impeach- 
ment, or  refute  the  contention  of  the  state  that 
appellant  had  made  a  contrary  statementon  the 
habeas  corpus  trial,  that  portion  would  be  ad- 
missible. But  the  court  in  his  explanation  says 
that  appellant  did  not  point  out  any  portion  of 
said  testimony  that  was  admissible.  Where 
some  of  the  evidence  objected  to  is  admissible, 
and  some  of  it  not,  it  Is  necessary  that  the  bill 
of  exceptions  point  out  that  portion  of  the  evi- 
dence which  Is  admissible.  Where  a  party  of- 
fers all  of  a  record,  and  says  it  is  admissible, 
and  a  part  of  it  might  be  admissible,  and  part 
evidently  Is  not  we  will  not  select  out  for  ap- 
pellant that  part  which  is  admissible,  but  he 
must  do  so  himself  in  his  bill  of  exceptions. 
Rucker  v.  State  (Tex.  Cr.  App.)  47  S.  W.  1014. 
We  do  not  think  there  was  any  error  in  the  ac- 
tion of  the  court,  as  indicated  in  either  of  said 
bills  of  exception.  See  Code  Cr.  Proc.  art.  791 ; 
Kunde  v.  State,  22  Tex.  App.  96,  3  S.  W.  325; 
Green  v.  State,  17  Tex.  App.  396.  And  see, 
also,  on  the  question  as  to  how  a  bill  of  excep- 
tions shall  be  worded,  Coyle  v.  State,  31  Tex. 
Cr.  B.  604,  21  &  W.  766;  Woodson  v.  State, 
24  Tex.  App.  153,  6  S.  W.  184;  Buchanan  v. 
State,  24  Tex.  App.  195,  6  S.  W.  847;  Bahm  v. 
State,  30  Tex.  App.  310, 17  S.  W.  416;  Schoen- 
feldt  v.  State,  30  Tex.  App.  696,  18  S.  W.  640. 

Appellant's  fourth  bill  of  exceptions  com- 
plains of  the  action  of  the  court  in  tbe  giving 
of  the  following  charge:  "If  the  defendant  ob- 
tained from  Joseph  Seagall  possession  of  any 
of  the  property  described  In  the  Indictment,  or 
if  any  other  persons  were  in  company  with  de- 
fendant and  obtained  possession  of  any  of 
such  property  from  Joseph  Seagall,  yet  If  you 
believe  that  such  possession  of  said  property 
was  obtained  by  purchase  or  by  gift,  or  by 
both  purchase  and  gift,  from  said  Joseph  Sea- 
gall, or  if  yon  have  a  reasonable  doubt  as  to 
whether  said  possession  of  the  property  was 
obtained  by  purchase  or  gift  or  by  means  of 
assault  violence,  or  putting  said  Seagall  In 
fear  of  his  life  or  bodily  Injury,  then  you  must 
acquit  the  defendant"  Appellant  complains 
of  this  charge  on  the  ground  that  there  is  no 
evidence  whatever  that  defendant  or  his  co- 
defendants  acquired  said  property,  or  any  por- 
tion thereof,  by  gift  to  authorize  said  charge. 
Conceding  the  contention  of  appellant  In  this 
respect  to  be  correct  we  do  not  think  It  was 
such  error  as  was  calculated  to  Injure  the 
rights  of  appellant;  and  under  article  723, 
Code  Cr.  Proc.,  enacted  by  the  25th  legislature 
(Laws  1897,  p.  17),  we  do  not  see  fit  to  re- 
verse the  Judgment  on  this  account  Stewart 
v.  State  (Tex.  Cr.  App.)  50  S.  W.  459;  Wright 
v.  State  (Tex.  Cr.  App.)  40  S.  W.  491;  Brite  v. 
State  (Tex.  Cr.  App.)  43  S.  W.  342. 

We  note  that  the  assignment  of  errors  com- 
plains of  the  court's  charge  in  several  particu- 
lars, but  these  objections  are  not  presented  by 
bill  of  exceptions  nor  In  motion  for  new  trial. 
This  being  the  case,  we  cannot  review  the 
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same,  even  If  they  are  erroneous.  Code  Gr. 
Proc.  art  723;  Stewart  v.  State  (Tex.  Or.  App.) 
50  S.  W.  459. 

Appellant  Insists  that  be  should  be  granted 
a  new  trial  on  the  ground  of  newly-discovered 
evidence.  We  do  not  think  there  was  any  er- 
ror In  refusing  to  grant  a  new  trial  on  this 
account,  because  the  testimony  desired  would 
have  simply  served  to  impeach  the  prosecuting 
witness;  and,  furthermore,  there  Is  no  dili- 
gence shown  to  secure  their  testimony.  Nor  do  i 
we  think  the  same  was  probably  true,  In  the  j 
light  of  the  record  before  us.  The  trial  court 
has  passed  upon  the  application  in  this  regard, 
and  we  see  no  reason  to  doubt  the  correctness 
of  Its  discretion.  The  jury  have  passed  upon 
the  facts,  and  have  found  appellant  guilty, 
and  there  Is  no  reason  shown  why  the  judg- 
ment should  be  disturbed,  and  the  same  Is 
therefore  In  all  things  affirmed. 


FXJRLOW  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  14, 
1890.) 

HOMICIDE  —  EVIDENCE  —  REMARKS  OP  COUN- 
SEL—JURY— SUMMONS — ATTACHMENT — EX- 
AMINATION—APPEAL— EXCEPTIONS. 

1.  A  failure  of  the  sheriff,  in  his  return  of  a 
writ  for  a  special  venire  of  140  jurors,  to  make 
a  full  enough  showing  as  to  diligence  In  his  ef- 
forts to  secure  service  on  7  not  served,  is  not 
ground  for  quashing  the  venire,  since,  on  proper 
motion,  a  more  complete  return  could  be  obtain- 
ed. 

2.  A  juror  who  has  not  been  summoned  cannot 
be  attached  for  nonattendance. 

3.  Failure  of  the  court  to  offer  to  have  absent 
jurors  summoned  is  not  error,  in  the  absence  of  a 
motion  by  defendant 

4.  It  is  not  error  to  refuse  to  issue  an  attach- 
ment for  an  absent  juror,  when  it  appears  that 
such  juror  is  a  nonresident,  and  therefore  not  lia- 
ble to  serve. 

5.  Evidence  that  defendant  had  stated  that  he 
would  stop  the  laying  of  a  road  across  his  land, 
with  a  gun,  is  admissible,  where  the  shooting 
took  place  while  the  road  was  being  laid  out 
although  it  was  the  result  of  an  altercation  not 
connected  therewith,  since  it  tends  to  show  de- 
fendant's animus  in  being  there  with  his  gun. 

6.  Improper  remarks  of  the  prosecuting  attor- 
ney, in  endeavoring  to  excite  sympathy  for  de- 
ceased's family,  are  not  ground  for  reversal, 
when  they  were  provoked  by  similar  remarks  of 
defendant's  attorney  concerning  defendant's  fam- 
ily. 

7.  Error  in  exhibiting  deceased's  children  to 
the  jury  is  not  available,  where  not  excepted  to. 

8.  Improper  remarks  of  the  judge  in  impanel- 
ing the  regular  jury  for  the  week  are  not  avail- 
able as  error,  where  the  jurors,  on  being  impan- 
eled for  the  case,  were  not  examined  as  to  wheth- 
er they  had  been  influenced  by  such  remarkB, 
and  there  is  no  affidavit  of  any  jurors  showing 
that  they  were  influenced  thereby. 

Appeal  from  district  court,  Pt  Bend  coun- 
ty; Wells  Thompson,  Judge. 

Frank  Furlow,  Sr.,  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

John  C.  Mitchell  and  M.  J.  Hlckey,  for  ap- 
pellant Robt  A.  John,  Asat  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  manslaughter,  and  his  punishment  as- 


sessed at  two  years'  confinement  In  the  peni- 
tentiary, and  he  prosecutes  this  appeal. 

Appellant  filed  a  motion  to  quash  the  spe- 
cial venire  on  the  ground  that  7  of  the  spe- 
cial venire  who  were  drawn  to  try  the  case 
were  not  served  by  the  sheriff,  and  the  sher- 
iff's return  did  not  show  the  character  of 
diligence  used  to  summon  them.  It  is 
shown  that  a  special  venire  of  140  men  was 
drawn,  and  all  were  served,  except  some  12. 
The  return  of  the  writ  as  to  7  of  the  names 
stated  simply  that  they  "could  not  be  found 
In  the  county  after  diligent  search  and  In- 
quiry." Appellant  as  before  stated,  urges 
that  the  return  should  have  stated  the  char- 
acter of  diligence;  that  the  statement  of  the 
sheriff  was  merely  a  conclusion,  and  not  the 
statement  of  any  facts.  The  statute  (article 
651,  Code  Cr.  Proc.)  requires  the  officer  to 
state  the  diligence  that  has  been  used  to 
summon  the  jurors,  and  the  cause  of  the 
failure  to  summon  them.  We  know  of  no 
case,  however,  that  goes  to  the  extent  of 
holding  that  the  officer  should  state  that  be 
went  to  the  home  of  the  juror,  or  to  his  of- 
fice or  place  of  business,  or  how  many  times 
he  went  to  such  place  or  places,  or  bow 
much  time  be  spent  in  searching  for  the  ab- 
sent juror.  In  Lewis  v.  State,  15  Tex.  App. 
647,  a  return  similar  to  this,  with  the  addi- 
tion that  the  sheriff  went  to  the  residence  of 
the  juror,  was  held  sufficient  And  see,  also. 
Parker  v.  State,  33  Tex.  Cr.  R.  Ill,  21  S.  W. 
604,  and  25  S.  W.  967;  Charles  v.  State,  13 
Tex.  App.  658.  Ordinarily,  we  take  It  that 
the  return  stating  that  the  officer  used  due 
diligence  would  mean  that  he  made  search 
where  the  juror  was  likely  to  be  found,  and 
that  further  return,  that  be  failed  to  find 
him,  would  be  a  sufficient  statement  of  the 
case.  Powers  v.  State,  23  Tex.  App.  42,  3 
S.  W.  153;  Rodriguez  v.  State,  23  Tex.  App. 
508,  5  S.  W.  255;  Williams  v.  State,  29  Tex. 
App.  89,  14  8.  W.  388;  Gay  v.  State  (Tex. 
Cr.  App.)  49  S.  W.  612.  But  whether  or  not 
it  is  the  duty  of  the  officer  to  make  a  more 
complete  return  as  to  details  It  is  not  neces- 
sary to  decide  In  this  case.  We  do  hold  that 
his  failure  to  make  a  more  complete  return 
than  was  made  herein  was  not  a  sufficient 
ground  for  quashing  the  entire  special  ve- 
nire. On  a  proper  motion,  appellant  might 
have  required  the  sheriff  to  make  a  more 
complete  return  as  to  the  diligence  nsed  for 
the  absent  jurors.  It  occurs  to  us  that  the 
sheriff  made  a  good  showing  as  to  the  dili- 
gence used  In  summoning  the  special  venire. 
He  actually  summoned  128  out  of  a  total  of 
140  drawn  on  the  list  and  of  these  117  were 
actually  present 

Appellant  also  complains  because  the  court 
did  not  offer  to  have  said  7  absent  Jurors 
summoned  or  attached.  The  court  was  not 
authorized  to  have  them  attached,  for  they 
had  not  previously  been  summoned.  Rodri- 
guez v.  State,  supra.  If  appellant  bad  any 
ground  for  believing  that  said  Jurors  could 
have  been  procured,  he  might  on  proper 
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motion,  have  invoked  the  action  of  the  court 
to  bare  them  summoned  himself. 

Appellant  also  objected  to  the  refusal  of 
the  court  to  issue  an  attachment  for  the  Ju- 
ror J.  M.  Damon.  This  juror  appeared  to  be 
regularly  drawn  and  summoned,  but  he  fail- 
ed to  answer.  When  process  was  asked  for 
the  juror,  the  court  was  Informed  by  the 
sheriff  that  said  Damon  was  not  a  resident 
of  the  county,  that  he  had  moved  away  a 
short  time  before  he  had  been  summoned, 
and  that  he  was  afterwards  summoned  while 
in  Richmond.  Tbe  statement  of  the  sheriff 
was  not  gainsaid,  and  It  would  have  been  a 
useless  consummation  of  time  to  have  sent 
out  process  for  said  juror. 

The  state,  on  cross-examination  of  appel- 
lant, who  was  a  witness  on  his  own  behalf, 
asked  him:  "Did  you  not  state  in  the  court 
house  in  Richmond,  Ft  Bend  county,  Texas, 
during  the  month  of  August,  1896,  in  the 
presence  of  Walter  Bertrand,  that  you  would 
stop  the  laying  out  of  the  road  through  your 
land,  with  a  shotgun?"   Over  the  objections 
of  appellant,  the  witness  answered,  "No." 
Appellant  insists  that  this  testimony  was 
not  admissible,  because  the  same  did  not 
constitute  a  threat  by  defendant  against  tbe 
deceased,  Seay,  and  because  the  defendant 
in  his  direct  examination  was  not  interro- 
gated in  respect  to  said  matter.   The  court 
appears  to  have  admitted  said  testimony  for 
the  purpose  of  laying  a  predicate  to  Impeach 
defendant.   The  witness  Bertrand  was  aft- 
erwards introduced,  and  testified  that  de- 
fendant did  tell  him  on  the  occasion  men- 
tioned that  he  would  stop  the  laying  out  of 
the  road  through  his  land,  with  a  shotgun. 
In  this  connection  we  would  observe  that 
appellant  complains  in  his  motion  for  new 
trial  of  the  failure  of  the  court  to  limit  this 
testimony  to  the  purpose  of  impeachment 
Moreover,  he  complains  of  the  use  of  it  by 
the  district  attorney  as  original  testimony. 
Unquestionably,  hi  our  opinion,  the  court 
was  correct  in  the  admission  of  said  testi- 
mony, though  he  assigned  an  Incorrect  rea- 
son for  Its  admission.   It  was  original  testi- 
mony.  It  was  the  declaration  of  defendant 
as  to  his  purpose  of  preventing  the  opening 
of  a  road  across  his  land,  and  foreshadowed 
his  animus  In  going  to  the  place  of  the  homi- 
cide on  that  fatal  day.   It  is  urged  in  this 
connection  that  the  difficulty  did  not  occur 
in  regard  to  opening  the  road  across  the  de- 
fendant's land.   But  this  was  undoubtedly 
tbe  occasion  of  defendant  going  down  there, 
and  the  altercation  ensued  about  this  very 
matter.    He  began  to  abuse  the  parties  for 
going  there;  said  they  were  his  enemies; 
and,  when  deceased  replied  to  this,  he  re- 
marked that  be  did  not  Include  him,  but 
meant  two  others  (naming  them).  Deceased 
then  replied  that,  as  far  as  he  was  concern- 
ed, he  had  nothing  against  him,  except  he 
heard  that  defendant  had  been  talking  about 
his  son;  and  to  this  defendant  replied  that 
he  was  a  damned  liar.    Deceased  replied 


that  he  would  not  take  it  and  tht 
take  his  gun  away  from  him  ai 
over  bis  head,  and,  according  to  i 
witnesses,  started  towards  defe 
he  shot  him.  As  stated  before,  1 
tlon  of  defendant  made  to  Be: 
clearly  admissible  on  the  part  c 
as  original  testimony,  indicating 
animus  In  going  down  there  arm 
gun.  It  was  testimony  supportl 
ory  of  the  state.  Of  course,  it  w 
elusive;  but  appellant  could  com 
he  did,  by  showing  that  he  went 
peaceful  purpose,  and  carried  hit 
simply  out  of  habit  and  not  for 
of  interfering  with  the  commissi 
raise  a  difficulty  with  them.  Th< 
authorized  to  use  this  as  original 
and  there  was  no  necessity  on  ■ 
tbe  court  to  limit  it 

Appellant  presents  a  bill  of  exo 
part  of  the  closing  speech  of  the 
torney.   We  quote  from  the  bill 
"During  the  delivery  of  the  closinf 
the  district  attorney,  the  four  lit 
of  the  deceased  man  (J.  R.  Seay)  • 
In  front  of  the  Jury,  at  a  distan 
five  feet  from  the  Jury,  having  b< 
out  of  the  audience  and  so  placed 
mencement  of  the  district  attorm 
argument  by  the  deceased's  hi 
there  they  remained,  frequently  t 
crying,  during  the  entire  closing 
the  district  attorney.   The  bring' 
arrangement  of  the  children  in  f 
Jury  being  done  in  tbe  presence  01 
The  district  attorney,  in  his  addres 
language:    "Yes,  gentlemen  (so  he 
he  did;  and  by  that  shot,  gentlem 
me  God),  he  has  left  these  four  lit 
children  that  you  see  sitting  befor 
By  that  shot  defendant  made  the 
children,  you  see  In  front  of  y< 
orphans,  as  their  mother  lies  dead 
in  the  graveyard;  and  they  are  I 
father  or  mother,  helpless  and  wltl 
tlon.   Talk  about  sympathy,  gent! 
God!  these  little  orphans  cry  out 
to  you  for  Justice.   They  appeal 
make  the  defendant  pay  the  debt  1 
state  for  murdering  their  father; 
little  weeping  children,  and  all  th 
pie,  will  applaud  you  when  you  ma 
the  debt  he  owes  the  state."  The 
further  that  the  attorneys  for  th« 
at  the  time,  In  open  court,  prompt 
to  the  foregoing  language  of  the 
torney,  to  which  the  court  replied, 
your  bill  of  exceptions,"  but  gave 
tion  to  the  district  attorney,  nor  I 
restrained  him.   The  court,  in  exp 
bill,  says:   "Tbe  remarks  of  the  di 
ney  were  evidently  made  In  answe 
gument  of  defendant's  counsel'  J. 
(the  children  and  female  relativ 
ed  with  tbe  defendant  were  pre! 
court  room),  who  appealed  to  tb 
sympathy  for  the  children  of  defeu 
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district  attorney  said  he  was  glad  the  defend- 
ant had  appealed  for  sympathy  for  his  chil- 
dren, as  It  gave  him  the  right  to  aay  that  the 
deceased's  children,  who  were  very  young, 
were  more  entitled  to  sympathy  than  those  of 
defendant  who  were  grown."  Now,  as  ex- 
plained by  the  bill,  the  remarks  of  the  district 
attorney  were  in  response  to  similar  remarks 
of  the  defendant's  counsel  in  regard  to  the 
wife  and  children  of  defendant.  Both  were 
perhaps  improper,  but  the  one  was  an  offset 
to  the  other.  We  understand  that  only  the 
remarks  were  excepted  to,  and  not  the  scenic 
performance  of  placing  the  children  in  front  of 
and  close  to  the  Jury  during  the  closing  argu- 
ment of  the  state.  If  this  conduct  had  been 
excepted  to,  another  question  would  be  pre- 
sented; for  we  cannot  but  regard  this  as  an 
unwarranted  attempt  to  Influence  the  jury  by 
bringing  the  deceased's  weeping  children  be- 
fore them  to  inflame  and  excite  their  sym- 
pathy. This  character  of  sensational  display 
should  never  be  permitted  in  the  courts  of 
justice,  neither  for  the  state  nor  the  defend- 
ant Of  course,  the  relatives  and  friends  of 
both  deceased  and  defendant  have  a  right  to 
be  In  the  court  room  and  In  the  audience,  but 
the  court  should  carefully  avoid  the  obtrusion 
of  this  character  of  influence  on  the  jury.  No 
exception,  however,  having  been  reserved  as 
to  this  matter,  we  do  not  feel  authorized  to 
reverse  the  case  on  that  account 

It  seems  that  the  learned  judge,  in  impanel- 
ing the  regular  jury  for  the  week,  which  was 
some  three  days  before  the  case  against  de- 
fendant was  taken  up  for  trial,  in  a  lengthy 
address  exhorted  them  as  to  their  duties. 
Among  other  things,  he  told  them  that  the  old 
saying  that  "It  is  better  that  ninety-nine  guilty 
men  should  escape  punishment  than  that  one 
Innocent  man  should  suffer"  was  all  wrong; 
that  thousands  of  criminals  had  been  turned 
loose  on  that  sort  of  suggestion;  that,  in  his 
opinion,  it  was  better  that  an  Innocent  man 
should  be  convicted,  now  and  then,  than  that 
99  bloody  murderers,  burglars,  and  robbers 
should  be  turned  loose  upon  the  country.  He 
also  told  the  jury  that  the  Horbach  Case  was 
frequently  used  to  befuddle  juries;  it  was 
frequently  used  to  fabricate  the  defense  based 
on  the  hlppocket  movement;  and  he  admon- 
ished the  jury,  when  such  a  defense  was 
raised  to  shield  the  guilty  criminal,  to  scruti- 
nize It  closely.  And  furthermore  he  suggest- 
ed to  them  that  reasonable  doubt  was  often 
invoked  to  frighten  juries  from  their  duty, 
and  that  shrewd  lawyers  frequently  urged 
jurors,  in  the  trial  of  cases,  that  If  there  was 
any  doubt  the  defendant  should  be  acquitted, 
but  that  such  was  not  the  rule;  that  our 
laws  were  Intended  for  the  protection  of 'so- 
ciety; and  that  jurors  should  see  to  it  that 
they  were  not  Influenced  by  any  amount  of 
sophistry.  This,  in  substance,  and  much 
more,  Is  presented  In  the  bill  of  exceptions  as 
the  remarks  of  the  judge  to  the  Jury  for  the 
week  on  their  lmpanelment  The  bill  states 
that  said  charge,  though  delivered  to  the  jury 


for  the  week,  was  heard  by  them  and  others 
who  were  on  the  special  venire,  several  of 
whom  were  on  defendant's  case,  and  that  one 
of  the  jurors  who  tried  defendant's  case  was 
on  the  regular  jury  for  the  week,  and  was 
present  on  the  regular  panel,  and  heard  the 
foregoing  charge  when  the  same  was  given  by 
the  judge.  The  bill,  It  occurs  to  us,  is  defec- 
tive, In  not  showing  that  the  jurors,  when 
they  were  Impaneled,  were  examined  as  to 
this  matter  of  the  court's  charge,  to  ascertain 
whether  or  not  it  in  any  wise  unduly  in- 
fluenced them  against  appellant  Nor  are  we 
Informed,  by  any  affidavits,  or  otherwise,  of 
the  Jurors  who  tried  the  case,  that  they  were 
in  any  wise  unduly  Influenced  against  defend- 
ant on  account  of  said  charge  of  the  court  If 
appellant  deemed  that  said  charge  proved  in- 
jurious, as  having  affected  the  minds  of  the 
jury  unduly  against  him,  they  should  have 
been  rigidly  examined  on  their  voir  dire,  or 
if,' la  the  result  of  the  trial,  any  juror  who  sat 
In  the  case  was  unduly  influenced  against  de- 
fendant on  account  of  anything  said  by  the 
court  in  the  charge  referred  to,  the  bill  should 
have  been  accompanied  by  proper  affidavits. 
Nothing  of  this  character  is  presented,  and  we 
are  not  informed  bow  said  remarks,  if  it  be 
conceded  that  they  were  entirely  improper, 
should  have  Influenced  the  jury  against  ap- 
pellant. An  able  brief  has  been  filed  by  ap- 
pellant's counsel,  and  an  eloquent  criticism 
of  the  learned  Judge's  charge  delivered  as 
above  stated  to  the  jury  is  presented;  but  It 
appears  to  us  that  appellant  in  this  respect 
is  much  like  Archimedes,  who  required  a  ful- 
crum on  which  to  place  his  lever  before  he 
should  be  enabled  to  overturn  the  world.  We 
greatly  admire  the  eloquence  of  counsel  In  this 
respect  but  we  apprehend  his  bill  of  excep- 
tions does  not  give  it  a  proper  support.  Find- 
ing no  reversible  error  in  the  record,  the  judg- 
ment Is  affirmed. 


MURPHY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  21, 
1899.) 

HOMICIDE — CHANGE  OF  VENUE — CONTINUANCE 
— JURY — COMPETENCY  —  CHALLENGES  —  EVI- 
DENCE. 

1.  Where  a  motion  for  change  of  venue  on  ac- 
count of  local  prejudice  is  not  accompanied  by 
the  affidavits  of  compurgators,  as  required  by 
statute,  the  allowance  of  such  change  on  the 
court's  own  motion  Is  within  the  discretion  of 
the  court  and  a  refusal  to  do  bo  is  not  review- 
able. 

2.  Where  an  application  for  continuance  to 
procure  witnesses  to  prove  accused's  good  char- 
acter and  to  establish  an  alibi  shows  due  dili- 
gence, and  there  is  no  showing  that  such  wit- 
nesses could  not  be  procured,  it  Is  error  to  re- 
fuse such  continuance. 

3.  Improper  remarks  of  the  judge  In  impanel- 
ing the  regular  jury  for  the  week  are  not  avail- 
able as  error,  where  the  jurors,  on  being  im- 
paneled for  the  case,  were  not  examined  as  to 
whether  they  had  been  influenced  by  such  re- 
marks, and  there  is  no  affidavit  of  any  of  the 
Jurors  showing  that  they  were  influenced  there- 
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4.  Error  in  overruling  a  challenge  of  a  juror 
for  cause  is  unavailing,  where  appellant" 8  bill 
does  not  show  that  he  had  exhausted  his  peremp- 
tory challenges,  and  was  therefore  obliged  to  ac- 
cept such  juror. 

5.  Evidence  that  one  who  had  witnessed  the 
murder  had  afterwards  identified  accused  from 
among  a  number  of  prisoners  is  inadmissible. 

Appeal  from  district  court,  Ft  Bend  county; 
Wells  Thompson,  Judge. 

James  Murphy,  alias  William  Jones,  was 
convicted  of  murder,  and  appeals.  Reversed. 

C.  C.  Everett  and  R.  H.  Woody,  for  appel- 
lant John  M.  PInckney,  Dist  Atty.,  L.  M. 
Williamson,  Co.  Atty.,  Wharton  Bates,  Spen- 
cer O.  Russell,  and  Robt  A  John,  Asst.  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  murder,  and  his  punishment  assessed  at 
death,  and  he  prosecutes  this  appeal 

Appellant  made  a  motion  for  change  of  ven- 
ue, alleging  prejudice  against  appellant  in  the 
county  of  Ft.  Bend.  This  was  only  sworn  to 
by  appellant,  with  no  compurgators.  The  ap- 
plication shows,  as  an  excuse  for  failure  to 
procure  the  compurgators,  that  appellant  was 
a  strange  negro,  and  friendless,  and  the  case 
was  one  of  unusual  interest,  and  a  certain  con- 
fession of  appellant  had  been  published  in  a 
newspaper,  and  had  gone  broadcast  over  the 
county,  and  so  much  prejudice  had  been  en- 
gendered against  appellant  that  he  could  not 
obtain  a  fair  and  Impartial  trial,  and  that  he 
could  not  procure  compurgators  to  make  the 
affidavit  for  change  of  venue.  This  was  over- 
ruled by  the  court  Appellant  also  presented 
said  motion,  and  asked  that  the  court  order 
proof  on  the  same,  and  exercise  his  discretion 
to  change  the  venue  as  upon  his  own  motion. 
This  the  court  declined,  and  appellant  except- 
ed. We  cannot  say  that  the  court  committed 
an  error  In  regard  to  overruling  the  application 
for  change  of  venue.  It  was  not  a  compliance 
with  the  statute  for  a  change  on  appellant's 
motion,  for  it  was  not  accompanied  by  the 
affidavits  of  compurgators.  While  the  statute 
authorizes  the  change  of  venue  on  the  court's 
own  motion,  yet  we  know  ol  no  rule  that 
would  compel  the  court  to  exercise  its  discre- 
tion. We  would  further  observe  in  regard  to 
this  motion  that,  while  appellant  suggested  to 
the  court  to  order  proof,  the  motion  does  not 
show  that  he  offered  any  evidence  of  any  wit- 
ness or  witnesses.  While  we  cannot  say  that 
the  court  erred  In  overruling  the  application 
for  change  of  venue,  we  would  observe  that 
the  presentation  of  the  question  called  on  the 
court  very  strongly  to  thoroughly  investigate 
the  condition  of  the  public  mind  with  reference 
to  the  charge  against  defendant  in  order  to 
ascertain  whether  or  not  he  should  exercise 
his  discretion  to  change  the  venue  of  his  own 
motion;  and  we  indulge  the  presumption  that 
»he  court  did  this. 

Appellant  made  a  motion  for  continuance  to 
obtain  James  B.  Dickson  and  C.  0.  Spanes,  of 
Phillips  county,  Ark.,  where  appellant  was  al- 


leged to  have  been  raised,  to  prove  the  general 
reputation  of  defendant  as  being  a  man  of 
peaceful  conduct,  of  unimpeachable  character, 
and  of  harmless  disposition,  and  further  to 
prove  that  he  had  never  been  guilty  of  any 
offenses  in  Arkansas,  and  had  not  left  that 
state  on  account  of  any  charge.  (This  was  In 
rebuttal  of  the  alleged  rumor  that  the  state 
would  seek  to  prove  this  by  the  alleged  con- 
fession of  appellant.)  The  continuance  was 
furthermore  sought  to  procure  the  testimony 
of  Mrs.  Boarman,  alleged  to  reside  near  the 
town  of  Donaldsonville,  in  Ascension  parish, 
La.  It  was  alleged  that  by  this  witness  ap- 
pellant would  be  able  to  prove  that  he  had 
worked  for  her  in  the  month  of  October,  1898, 
and  until  the  2d  day  of  November,  1898;  that 
he  left  her  place  on  Wednesday  morning,  No- 
vember 2d;  and  that  It  was  physically  impos- 
sible for  him  to  have  been  at  Richmond,  in 
Ft  Bend  county,  on  the  night  of  November 
2,  1898,  the  time  when  the  state's  evidence 
would  show  that  Kirkland,  the  deceased,  was 
killed  at  his  home  In  said  last-mentioned  coun- 
ty. In  this  connection  defendant  showed  that 
this  was  his  first  application  for  continuance; 
that  be  had  been  confined  In  jail  since  Novem- 
ber; that  he  was  not  able  to  employ  counsel; 
that  he  was  only  indicted  on  the  18th  day  of 
March,  1899;  that  counsel  was  appointed  for 
him  by  the  court  on  the  22d  day  of  March; 
and  that  such  counsel  Immediately  conferred 
with  their  client  and  set  about  obtaining  all 
the  Information  possible  in  regard  to  his  case; 
that  there  had  been  no  examining  trial,  and 
that  the  state  bad  studiously  kept  from  defend- 
ant a  knowledge  of  the  case  against  him;  that 
his  counsel  sued  out  a  writ  of  habeas  corpus  to 
obtain  ball,  and  for  the  purpose  of  developing 
the  state's  case;  that  the  district  attorney,  in 
order  to  defeat  the  purpose  of  counsel  to  ob- 
tain a  knowledge  of  the  state's  case,  admitted 
the  case  to  be  bailable,  and  the  court,  at  his 
suggestion,  refused  to  allow  appellant  to  ex- 
amine the  state's  witnesses,  whom  he  had  sub- 
poenaed. That  appellant's  counsel,  from  infor- 
mation derived  from  their  client,  wrote  to  de- 
fendant's relations  and  friends  in  Arkansas  to 
obtain  all  the  Information  they  could  with  ref- 
erence to  defendant,  but  only  within  the  past 
day  or  two  had  they  received  any  reply,  and 
that  counsel  had  therefore  not  had  time  to  ob- 
tain the  depositions  of  witnesses  necessary  and 
indispensable  to  defendant's  defense;  and  that 
defendant  had  no  means  to  meet  the  expenses 
of  hunting  up  witnesses  or  taking  depositions. 
In  the  view  we  take  of  this  matter,  the  court 
should  have  granted  the  continuance,  or,  If  the 
term  admitted,  at  least  have  postponed  the 
case  a  sufficient  length  of  time  to  enable  coun- 
sel to  obtain  the  depositions  of  said  witnesses. 
Aside  from  the  corpus  delicti  (that  is,  the 
death  of  deceased  by  violence),  the  state's  case 
depended  almost  wholly  on  the  testimony  of 
officers  as  to  appellant's  confession  of  the  hom- 
icide. No  witness  was  produced  by  the  state 
showing  that  appellant  was  In  the  town  of 
Richmond,  Ft  Bend  county,  on  the  2d  day  of 
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November,  1898;  aad  certainly  If  he  could 
prove  by  Mrs.  Boar  man,  of  Donaldsonville, 
La.,  or  by  any  one  else,  that  he  was  at  Donald- 
sonville on  the  2d  of  November,  It  would  be 
very  material  testimony  on  his  behalf.  And, 
moreover.  If  appellant  could  prove  by  persons 
who  had  known  him  all  his  life  that  he  had 
borne  a  good  reputation  In  the  state  of  Arkan- 
sas, where  be  lived,  he  was  entitled  to  this 
testimony.  The  application  shows  that,  as 
soon  as  the  court  appointed  counsel  for  him, 
they  immediately  set  about  an  investigation  of 
the  case,  and,  so  far  as  we  are  advised,  used 
all  diligence  necessary  to  Inform  themselves, 
and  to  endeavor  to  obtain  testimony  to  meet 
the  state's  case.  Counsel,  as  well  as  defend- 
ant, make  affidavit  to  this  application  for  con- 
tinuance, and  in  the  absence  of  the  statements 
appearing  unreasonable,  or  of  any  controversy 
on  the  part  of  the  state  as  to  the  diligence 
used,  we  must  assume  that  the  diligence  stat- 
ed Is  true;  and  there  is  nothing  to  show  that 
the  information  derived  by  his  counsel  as  to 
the  facts  that  they  could  prove  Is  either  unrea- 
sonable or  untrue.  At  any  rate,  appellant 
should  have  been  afforded  an  opportunity  to 
obtain  the  testimony  sought  by  him.  No 
doubt,  it  is  important  that  speedy  trials  be 
had  In  all  criminal  cases,  and  that  the  guilty 
be  brought  to  punishment,  but  it  is  of  far 
more  importance  that  nothing  be  done  In  the 
course  of  a  trial  that  smacks  of  unfairness  or 
of  undue  haste.  It  may  be  that  appellant  can- 
not procure  this  testimony,— cannot  prove  the 
facts  stated  by  him;  but  we  cannot  assume 
that  he  could  not,  and  he  should  have  been 
afforded  an  opportunity  to  procure  the  deposi- 
tions of  these  witnesses. 

Appellant  shows  by  bill  of  exceptions  that  a 
part  of  the  special  venire  summoned  to  try 
him  were  present  and  heard  the  charge  of  the 
court  given  in  the  Impaneling  of  the  petit  jury 
delivered  on  the  Monday  morning  preceding 
the  trial.  This  is  the  same  charge  objected  to 
in  Furlow  v.  State  (decided  at  the  present 
term)  51  S.  W.  938,  and  what  we  said  there  is 
applicable  to  this  case.  Appellant  shows  here 
that  two  of  the  veniremen  said  that  they  heard 
said  charge,  and  they  were  objected  to  as  in- 
competent The  court,  however,  held  that 
they  were  competent,  and  appellant  accepted 
them  as  Jurors.  Appellant's  bill  should  have 
gone  further,  and  shown  that  said  charge  of 
the  court  was  calculated  to  Influence  the  jurors 
In  their  trial  of  the  defendant,  and  should 
have  further  shown  that- appellant  exhausted 
his  challenges,  and  was  compelled  to  take  these 
jurors. 

Appellant  objected  to  the  testimony  of  Par- 
neU,  sheriff  of  Ft  Bend  county,  and  of  Rich, 
sheriff  of  Wharton  county,  in  regard  to  the 
confessions  which  they  testified  that  defendant 
made  to  them;  it  being  claimed  by  appellant 
that  defendant,  at  the  time  these  confessions 
were  made,  was  in  jail,  and  was  coerced  by 
such  sheriffs,  and  induced  by  them  and  others, 
by  undue  influence,  to  make  said  confession. 
From  the  bills  as  presented,  It  would  appear 


that  said  evidence  was  admissible.  Where  a 
defendant  is  in  jail,  or  other  place  of  confine- 
ment, the  burden  is  on  the  state  to  show  that  a 
proper  warning  was  given,  and  that  the  con- 
fessions were  freely  and  voluntarily  made,  and 
the  court  should  always  see  to  it  that  this  bur- 
den is  fully  discharged;  and,  if  there  is  any 
suggestion  of  undue  influence  or  unfairness  in 
procuring  the  confession,  still,  if  the  court 
deems  it  admissible,  the  jury  should  be  fully 
Instructed  ou  the  subject  and,  if  it  does  not 
appear  to  them  to  have  been  freely  and  volun- 
tarily made,  after  defendant  being  duly  warn- 
ed, they  should  be  charged  to  reject  it  alto- 
gether. 

Appellant  objected  to  the  testimony  of  Mrs. 
Klrkland,  as  shown  by  the  following  bill:  "  'Be 
It  remembered  that  on  the  trial  of  this  cause, 
on  the  7th  of  April,  1899,  after  the  state's  wit- 
ness. In  her  original  direct  examination,  Mrs. 
Klrkland,  had  testified  fully  as  to  the  presence 
of  the  negro  burglar  in  the  residence  of  the  de- 
ceased, Mr.  Klrkland,  on  the  night  of  Wednes- 
day, the  2d  of  November,  1698,  the  witness 
testified  that  on  Friday,  the  11th  of  November, 
1898,  she  (the  witness),  at  the  sheriff's  Invita- 
tion, went  to  the  jail  In  Richmond,  and  enter- 
ed the  jail  office,  where  five  or  six  large  ne- 
groes were  present  In  line,  with  their  faces 
away  from  witness  and  their  backs  towards 
witness.  It  was  thereupon  proposed  by  the 
state  to  prove  by  Mrs.  Klrkland,  the  witness, 
that  witness  pointed  out  and  picked  out  the 
defendant  from  said  five  or  six  negroes  as  be- 
ing the  one  most  resembling  the  negro  burglar 
who  had  struck  witness'  husband.  This  was 
objected  to  in  open  court  by  the  defendant  on 
the  grounds  that  the  said  pointing  out  and 
picking  out  by  the  witness  was  an  after  test, 
and  in  the  nature  of  a  self-serving  declaration 
and  act  on  the  part  of  the  said  state's  witness, 
and  that  the  proposed  testimony  was  wholly 
irrelevant  Inconclusive,  and  Incompetent  for 
any  purpose  as  original  testimony;  but  the 
court,  over  the  defendant's  said  objections  and 
exceptions  at  the  time,  permitted  said  state's 
witness,  Mrs.  Klrkland,  to  make  answer,  and 
she  did  make  answer,  In  substance,  that  of  the 
said  negroes  in  line  in  the  said  jail  office,  with 
their  backs  towards  the  witness,  that  she 
pointed  out  and  picked  out  the  defendant  as 
looking  like  the  negro  burglar  who  bad  been 
In  her  house  on  the  night  of  the  2d  of  Novem- 
ber, 1898;  that  In  general  size  and  general  ap- 
pearance, and  more  particularly  with  respect 
to  size,  breadth,  and  depth  of  chest  did  he  re- 
semble the  negro  burglar  referred  to.  The 
state's  attorney  then  asked  witness  whether  or 
not  the  witness  believed  defendant  was  the 
man,  to  which  witness  replied  mat  she  believ- 
ed he  was  the  man.  Simultaneously  with  the 
beginning  of  said  answer,  defendant  raised  the 
objection  that  the  witness'  belief  was  totally 
incompetent  which  objection  was  sustained. 
But  the  court  did  not  at  that  time,  nor  at  any 
other  time,  verbally  or  otherwise.  Instruct  the 
Jury  to  disregard  the  said  answer.'  This  bin 
Is  qualified  thus:  The  court  cautioned  and  tola 
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the  jury  to  disregard  the  belief  of  the  witness.'  " 
It  was  entirely  competent  for  Mrs.  Kirkland, 
In  her  examination  in  chief,  to  state  whether 
or  not  she  then  identified  the  defendant  on  trial 
as  being  the  same  person  whom  she  saw  In  her 
room  on  the  night  of  the  2d  of  November, 
1898;  and  she  was  authorized  to  give  her  rea- 
sons for  such  Identification,— his  size,  general 
appearance,  etc.,  or  any  other  facts  that  en- 
abled her  to  Identify  him;  and,  if  she  could 
not  be  positive  as  to  such  identification,  she 
could  state  her  belief  or  best  Impression.  But 
it  was  not  competent  for  her  to  testify  that 
she  Identified  him  on  other  occasions  as  being 
the  same  person,  unless  on  cross-examination 
she  had  been  Impeached  by  showing  that,  on 
some  occasion  since,  she  had  attributed  the 
homicide  to  some  other  person  than  the  de- 
fendant We  understand  this  scenic  perform- 
ance at  the  Jail  was  offered  as  original  testi- 
mony on  the  part  of  the  state.  This  was  hear- 
say and  inadmissible.   Beddlck  v.  State,  36 

Sex.  Cr.  R.  463,  34  S.  W.  274.  The  witness 
'as  permitted  to  state,  over  appellant's  objec- 
tion, that,  at  the  sheriff's  request,  she  went 
to  the  jail  in  Richmond,  and,  entering  the  jail 
office,  where  five  or  six  large  negroes  were 
presented  in  line,  with  their  backs  towards 
witness,  witness  there  pointed  out  the  defend- 
ant, and  selected  him  from  five  or  six  negroes 
as  being  the  one  most  resembling  the  negro 
burglar  who  had  struck  witness'  husband. 
While  this  character  of  testimony  was  not  ad- 
missible as  original  evidence,  it  was  eminently 
calculated  to  impress  the  jury.  True,  she 
could  not  be  certain.  Indeed,  so  uncertain 
was  she  that  she  was  only  willing  to  state  her 
belief  (which  the  bill  shows  the  court  struck 
out)  that  it  was  appellant  Yet  this  scenic  ar- 
rangement and  performance  no  doubt  Influenc- 
ed the  jury  to  strongly  believe  that  although 
she  only  saw  the  party  for  an  instant  on  the 
night  of  the  homicide,  and  then  only  his  back, 
shoulders,  and  side  of  his  face,  yet,  having 
picked  him  out  from  a  number  of  other  ne- 
groes, whose  general  size  only  is  stated,  this 
circumstance  would  be  'calculated  to  strongly 
suggest  to  the  jury  that  appellant  must  be  the 
man,  as  she  could  pick  him  out  from  others; 
and  thus  the  confessions  of  appellant  made  to 
the  officers  would  be  re-enforced  by  this  illegiti- 
mate testimony.  In  our  opinion,  it  should  not 
have  been  admitted. 

There  are  other  questions  raised  in  the  rec- 
ord, but  they  are  of  a  character  not  likely  to 
occur  on  another  trial,  and  we  will  not  discuss 
them.  But  for  the  errors  pointed  out  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


8KELTON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1899.) 

CRIMINAL,  LAW— MOTIVE— EXPLANATION— EVI- 
DENCE—HEARSAY. 

1.  Where,  to  show  motive  for  an  assault  the 
prosecuting  witness  testified  that  be  and  accused 
had  had  a  discussion  over  the  matter  of  accused's 


having  opened  a  letter  belonging  to  witness,  it 
was  competent  for  accused,  after  having  testi- 
fied that  the  letter  had  not  been  taken  from  the 
post  office  by  him,  and  was  torn  open  when 
shown  to  him,  to  explain  what  was  said  and 
done  by  him  at  the  time,  and  that  he  did  not 
read  any  part  of  the  letter,  but  returned  it  to  the 
post  office. 

2.  A  witness  for  the  state;— having  testified 
that  he  had  told  the  prosecuting  witness,  after 
the  shooting,  of  a  threat  made  against  him  by 
accused,— in  an  answer  to  a  question  by  the  de- 
fense, referred  to  his  having,  in  the  same  con- 
versation, told  the  prosecuting  witness  of  what  a 
third  person  had  told  him  about  a  pistol.  Held, 
that  it  was  error  to  permit  the  state,  on  redirect, 
to  bring  out  as  part  of  the  conversation,  what 
the  witness  had  also  told  the  prosecuting  witness 
that  such  third  person  had  said,  as  hearsay. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  D.  Slator,  Judge. 

6.  C.  Skelton  was  convicted  of  assault  with 
Intent  to  murder,  and  he  appeals.  Reversed. 

Walters  Bros.,  for  appellant  D.  W.  Wil- 
cox and  Robt  A.  John,  Asst  Arty.  Gen.,  for 
the  State. 


BROOKS,  J.'  Appellant  was  convicted  of 
an  assault  with  intent  to  murder,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  two  years. 

Appellant's  fourth  bill  complains  of  the  ac- 
tion of  the  court  in  the  following  particulars: 
After  the  state  had  proved  by  the  prosecuting 
witness,  Lon  Shelton  (the  assaulted  party),  for 
the  purpose  of  showing  the  motive  for  the 
assault  that  he  and  appellant  bad  never  had 
any  particular  trouble  prior  to  the  time  of  the 
assault;  that  he  and  defendant  had  never 
had  any  quarrel,  but  that  they  had  met  in 
November,  1893,  before  the  alleged  shooting 
(In  August,  1894),  and  discussed  a  circum- 
stance that  previously  occurred,  with  refer- 
ence to  defendant  having  opened  a  letter  be- 
longing to  witness  Shelton.  Subsequently 
appellant  took  the  stand  In  his  own  behalf, 
and  was  asked  by  his  counsel  to  state  all  that 
he  knew  about  this  letter  transaction.  Appel- 
lant proceeded  to  do  so,  and  stated  that  he  did 
not  get  said  letter  out  of  the  post  office  him- 
self, but  that  It  was  brought  to  his  father's 
home  (where  he  was  then  living)  by  some 
member  of  the  family,  and,  when  appellant 
came  to  the  fiouse,  his  mother,  who  was  nearly 
blind,  handed  appellant  the  letter,  already 
broken  up,  and  asked  him  to  read  it  Appel- 
lant stated  that  he  returned  the  letter  to  the 
post  office.  He  was  then  asked  by  bis  coun- 
sel to  state  to  the  jury  whether  or  not  he  read 
the  letter,  or  any  part  of  it  and  what  was 
said  or  done  by  him.  If  anything,  relative 
thereto,  to  which  questions  and  answers  the 
state  objected,  and  the  court  sustained  the  ob- 
jection, and  refused  to  permit  appellant  to 
testify  further  concerning  said  letter.  Appel- 
lant contends  that  if  permitted  to  answer 
said  question,  he  would  have  testified  that 
when  he  commenced  to  read  the  letter  he 
soon  noticed  from  Its  contents  that  it  was  not 
Intended  for  him,  nor  for  any  of  his  family, 
and  so  stated  to  his  mother,  and  then,  for  the 


Digitized  by 


Google 


944 


61  SOUTHWESTERN  REPORTER. 


(Tex. 


first  time,  noticed  the  address  on  the  envelope, 
and  that  It  was  addressed  to  Lon  Shelton,  and 
without  reading  the  letter  through,  or  noticing 
anything  more  of  its  contents,  he  immediately 
replaced  It  In  the  envelope  and  sent  It  back 
to  the  post  office.  We  think  the  court  erred 
In  refusing  to  permit  the  appellant  to  so  tes- 
tify. Where  the  state  proves  a  motive  for  the 
act,  appellant  has  a  right  to  disprove  the  mo- 
tive. 

Appellant's  fifth  bill  of  exceptions  com- 
plains of  the  following:  The  state  proved  by 
Burrlll  Stockton  that  at  the  Mesqulte  school 
house,  In  San  Saba  county,  In  the  summer  of 
1S94,  prior  to  the  time  Lon  Shelton  was  shot, 
witness  heard  defendant  say  that,  If  Lon 
Shelton  did  not  mind,  he  would  get  hell  shot 
out  of  him.  Appellant  then,  upon  cross-exam- 
ination, proved  by  the  witness  that  the  first 
person  he  repeated  this  statement  to  was  his 
father,  whom  he  told  a  few  weeks  after  it 
occurred,  and  after  Shelton  was  shot  Wit- 
ness did  not  remember  if  he  told  any  one  else 
of  it  until  be  told  Lon  Shelton  about  it  Coun- 
sel for  appellant  then  asked,  "When  and  where 
did  you  first  tell  Lon  Shelton  about  that  re- 
mark?" And  witness  answered  that  he  told  Lon 
Shelton  about  It  at  their  first  meeting  after  Shel- 
ton was  shot  which  wasjn  Austin,  in  February, 
1897.  Counsel  for  appellant  then  asked,  "Did 
you  not  upon  the  trial  of  Emmett  Vaughan,  last 
week,  testify  to  a  little  more  stuff  that  you 
claimed  to  have  told  Lon  Shelton  In  that  same 
conversation,— something  that  yon  claimed  Joe 
Jones  told  you  after  the  shooting  in  regard  to 
Emmett  Vaughan  and  this  defendant?"  To 
which  witness  replied:  "Yes;  I  testified  in 
the  Vaughan  case  to  having  told  Shelton  in 
this  same  conversation  in  Austin  about  what 
Joe  Jones  had  told  me  about  a  pistol."  There- 
upon the  court  permitted  the  state,  over  ap- 
pellant's objection,  to  prove  by  this  witness 
the  whole  of  his  conversation  with  Lon  Shel- 
ton in  Austin  concerning  the  shooting,  and 
that  In  that  conversation  he  had  told  Shelton 
that  In  the  spring  of  1895,  some  months  after 
the  shooting  of  Shelton  (the  previous  August), 
Joe  Jones  bad  told  witness  that  he  (Jones) 
then  owned  a  38-caliber  Smith  &  Wesson  pis- 
tol, which  he  bad  gotten  from  Emmett 
Vaughan  after  the  shooting,  and  that  he 
(Jones)  was  satisfied  that  Emmett  Vaughan 
and  Carey  Skelton  (appellant)  were  the  ones 
that  shot  Lon  Shelton.  Defendant  objected 
to  the  Introduction  of  this  testimony  by  the 
state  upon  the  ground  that  It  was  hearsay, 
Immaterial,  and  irrelevant  and  that  neither 
defendant  nor  Emmett  Vaughan,  who  bad  al- 
so, by  separate  Indictment  been  charged  with 
this  offense,  were  shown  to  have  been  pres- 
ent when  it  occurred.  The  judge  appends  to 
this  bill  of  exceptions  the  following:  "The 
court  overruled  the  objections  because  the  de- 
fendant hajl  put  in  evidence  a  portion  of  said 
conversation  in  Austin  between  Lon  Shelton 
and  the  witness  Stockton."  This  Is  true,  as 
stated  by  the  learned  judge;  but  it  does  not 
follow  that  all  of  the  conversation  had  by  the 


witness  Shelton  In  Austin  could  be  introduced, 
simply  because  appellant  had  Introduced  a 
small  portion  of  It  unless  the  balance  of  the 
conversation  would  throw  light  upon  or  ex- 
plain that  portion  of  said  conversation  brought 
out  by  appellant  Appellant  simply  proved 
by  the  witness  this  statement:  "Yes;  I  tes- 
tified in  the  Vaughan  case  to  having  told  Shel- 
ton in  this  same  conversation  In  Austin  about 
what  Joe  Jones  had  told  me  about  a  pistol." 
Now,  then,  the  admission  of  tills  statement 
certainly  would  not  permit  the  Introduction  of 
the  following  statement:  "That  he  [Jones] 
was  satisfied  that  Emmett  Vaughan  and  Ca- 
rey Skelton  [appellant]  were  the  ones  that 
shot  Lon  Shelton."  This  latter  statement  does 
not  explain  the  former  In  any  way,  and  It 
would  be  pure  hearsay;  and  evidently  it  was 
very  prejudicial  to  the  rights  of  appellant  to 
permit  the  hearsay  opinion  of  the  witness 
Jones  as  to  the  guilt  or  Innocence  of  Emmett 
Vaughan  and  appellant  to  be  introduced  as  a 
criminative  circumstance  against  appellan^. 
The  evidence  is  purely  circumstantial  and 
quite  meager,  and  we  think  that  the  introduc- 
tion of  this  statement  as  stated,  was  very 
prejudicial  to  the  rights  of  appellant  under 
the  peculiar  circumstances  of  this  case.  We 
therefore  hold  that  the  court  erred  In  permit- 
ting said  last  statement  to  be  Introduced. 
Chumley  v.  State,  20  Tex.  App.  547;  Pelder 
v.  State,  28  Tex.  App.  477,  5  S.  W.  145;  Malnes 
v.  State,  23  Tex.  App.  568,  5  S.  W.  123. 

We  do  not  think  the  evidence  raises  the 
issue  of  alibi,  as  contended  by  appellant. 

In  the  view  we  take  of  this  case,  we  do  not 
deem  it  necessary  to  discuss  the  other  assign- 
ments of  error.  For  the  error  discussed,  the 
judgment  is  reversed  and  the  cause  remanded. 


WUERTEMBURG  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  21, 
1809.) 

PERMITTING  MINOR  IN  BILLIARD  HALL— 
EVIDENCE-CONVICTION. 
A  conviction  of  knowingly  permitting  a 
minor  to  remain  in  a  billiard  hall  is  warranted 
where  the  presence  of  the  alleged  minor  in  the 
hall  is  conceded,  and  it  appears  that  he  was  19 
years  of  age,  wore  a  mustache,  was  clerking  for 
a  merchant,  that  accused  had  known  him  for 
10  years,  and  that  he  permitted  him  to  remain 
without  inquiring  as  to  his  age,  though  he  tes- 
tified that  he  believed  him  to  be  of  age,  without 
giving  any  reason  for  his  belief. 

Appeal  from  Tom  Green  county  court;  T. 
C.  Wynn,  Judge. 

Fhillipl  Wuertemburg  was  convicted  of  an 
offense,  and  he  appeals.  Affirmed. 

Robt  A.  John,  Asst  Atty.  Gen,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  knowingly  permitting  a  minor  to  be  and 
remain  in  his  billiard  hall.  The  only  question 
presented  for  our  consideration  is  whether 
the  proof  Is  sufficient  to  sustain  the  convic- 
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tion.  We  have  examined  the  record  careful- 
ly, and  in  our  opinion  it  is  sufficient  The 
prosecuting  witness,  who  was  19  years  of 
age,  states  that  he  had  a  mustache,  that  he 
shaved  two  or  three  times  a  week,  and  that 
he  was  clerking  In  the  town  for  one  Swarts, 
and  had  been  for  some  time.  But  it  was 
shown  that  defendant  had  known  him  for 
10  years  (that  is,  since  be  was  9  years  of  age), 
and  he  thus  admitted  that  be  knew  him  as 
a  boy;  and,  while  he  states  that  he  believed 
he  had  reached  his  majority,  still  no  fact  is 
shown  that  would  suggest  a  predicate  for  this 
belief.  No  inquiry  whatever  was  made  on 
his  part  to  know  whether  or  not  the  minor 
had  become  of  age,  and  having  known  him 
from  his  early  boyhood,  during  all  these 
years,  in  our  opinion  the  facts  sufficiently 
charged  home  to  appellant  knowledge  of  his 
minority  at  the  time  of  the  offense.  The 
Judgment  Is  affirmed. 


COLTER  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1890.) 

INDICTMENT  —  CORRECTING  DEFENDANT'S 
NAME— FORGERY— EVIDENCE  —  OTHER  OF- 
FENSES —  APPEAL  —  HARMLESS  ERROR  — 
FAILURE  TO  OBJECT. 

1.  Code  Cr.  Proc.  art.  518,  authorizing  the 
correction  of  an  indictment  by  inserting  defend- 
ant's name  therein  as  suggested  by  himself,  and 
by  changing  the  style  of  the  cause  so  as  to  give 
the  true  name,  authorizes  a  correction  of  the 
name  wherever  it  occurs,  and  not  merely  in  the 
formal  parts  of  the  indictment. 

2.  One  accused  of  forgery  may  be  asked  if 
another  case  was  pending  against  him  in  which 
he  was  charged  with  forging  the  name  of  a  cer- 
tain person. 

3.  In  a  prosecution  for  forging  an  order,  error 
in  admitting  testimony  as  to  the  meaning  of  the 
order  may  not  be  of  sufficient  importance  to  re- 
quire a  reversal  of  a  conviction. 

4.  Evidence  that  the  purported  drawer  had 
customarily  authorized  his  tenants  and  employes 
to  sign  his  name  in  drawing  similar  orders  is 
Inadmissible,  where  defendant  was  not  an  em- 
ploys or  a  tenant 

5.  Evidence  that  the  purported  drawer  at  the 
time  of  the  alleged  forgery  would  have  been  will- 
ing to  have  indorsed  paper  for  defendant  to  the 
amount  of  the  order  is  inadmissible. 

6.  A  bill  of  exceptions  to  the  remarks  of  the 
county  attorney  will  not  be  considered,  where  ac- 
cused did  not  ask  for  the  withdrawal  of  the  re- 
marks, nor  reserve  any  exceptions. 

Appeal  from  district  court,  Kaufman  coun- 
ty; J.  E.  DUlard,  Judge. 

Izell  Colter  was  convicted  of  forgery,  and 
he  appeals.  Affirmed. 

J.  S.  Woods,  for  appellant  Bobt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  forgery,  and  his  punishment  assessed  at 
two  years'  confinement  In  the  penitentiary. 

The  Indictment  charged  appellant  with  the 
offense  under  the  name  of  "Isaiah  Colter." 
He  suggested  that  his  name  was  "Izell  Col- 
ter," and  not  "Isaiah  Colter."  In  accordance 
with  this  suggestion,  the  Indictment  was 
5iaW.-60 


amended  so  as  to  make  the  name  "Isaiah  Col- 
ter," wherever  It  occurred  in  the  indictment, 
"Izell  Colter";  thus  substituting  "Izell"  for 
"Isaiah."  Objection  was  reserved,  and  a  spe-. 
cial  charge  requested  instructing  the  jury  to 
acquit  on  account  of  a  variance;  that  Is,  that 
the  court  had  authority  only  to  change  the 
name  "Isaiah"  In  the  formal  portion  of  the 
Indictment,  but  not  In  the  charging  part,  to 
correspond  with  appellant's  suggestion  as  to 
his  true  name,  and  that,  having  changed  the 
name  in  the  formal  portion,  the  name  as  orig- 
inally found  must  remain  "Isaiah"  In  the 
charging  part,  and  thereby  constitute  a  vari- 
ance. If  this  is  the  correct  rule,  we  would 
have  this  remarkable  condition  in  the  law: 
That,'  by  suggesting  a  name  other  than  the 
one  by  which  he  Is  Indicted,  a  change  would 
be  required  in  the  formal  part  of  the  indict- 
ment, and  the  authority  withheld  to  change 
It  in  the  charging  part,  and  thus  place  It  with- 
in the  power  of  a  defendant,  by  suggesting 
his  true'  name,  to  constitute  a  variance  in 
every  such  indictment  This  would  be  a  sin- 
gular absurdity.  The  statute  must  be  rea- 
sonably construed,  and  no  construction  should 
be  placed  upon  an  act  of  the  legislature  that 
would  lead  to  an  absurdity.  Article  549, 
Code  Cr.  Proc.,  provides:  "If  the  defendant, 
or  his  counsel  for  him,  suggest  that  he  bears 
some  name  different  from  that  stated  in  the 
indictment,  the  same  shall  be  noted  upon  the 
minutes  of  the  court  the  Indictment  correct- 
ed by  Inserting  therein  the  name  of  the  de- 
fendant as  suggested  by  himself,  the  style  of 
the  cause  changed  so  as  to  give  his  true  name, 
and  the  cause  proceed  as  if  the  true  name  had 
been  first  recited  hi  the  Indictment."  This 
statute  Is  not  attacked  on  constitutional 
grounds,  and,  so  far  as  we  are  aware,  has  not 
been,  and  it  has  been  upon  our  statute  books 
since  the  creation  of  the  Code  of  Criminal  Pro- 
cedure. If  the  legislature  had  the  authority 
to  authorize  defendant  to  suggest  that  his 
true  name  be  Inserted  in  the  Indictment  then 
the  court  In  this  Instance  acted  properly  In 
having  the  name  corrected  wherever  It  oc- 
curred In  the  Indictment  to  correspond  with 
the  defendant's  suggestion.  The  statute  does 
not  limit  the  place  In  the  indictment  where 
this  correction  shall  be  made,  but  refers  to 
the  name  wherever  It  occurs. 

While  upon  the  witness  stand  appellant 
was  asked  if  there  was  pending  against  him 
another  case,  in  which  he  was  charged  with 
forging  the  name  of  Grant  Hurley.  Under 
the  unbroken  line  of  decisions  In  this  state, 
this  testimony  was  properly  admitted.  This 
testimony  was  properly  limited  by  the  court 
In  his  charge. 

Mr.  Thompson,  while  upon  the  stand,  was 
handed  the  alleged  forged  order,  and  asked 
to  state  to  the  jury  his  understanding  of 
what  It  meant  His  reply  was  that  it  was 
an  order  by  A.  J.  Hurley  to  Thompson  Bros, 
for  a  buggy  and  harness.  It  was  thought 
necessary  by  the  pleader  to  Include  Innuendo 
averments  In  the  indictment,  and  we  sup- 
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pose  this  evidence  was  introduced  to  prove 
Bald  averments.  While  this  may  have  been 
error,  yet,  as  presented,  It  is  not  of  suffi- 
cient importance  to  require  a  reversal  of  the 
Judgment  Dickson  v.  State,  34  Tex.  Cr.  R. 
1,  28  S.  W.  815,  and  30  S.  W.  801. 

Defendant,  on  cross-examination,  proposed 
to  prove  by  A.  J.  Hurley  that  it  was  his  cus- 
tom, at  the  time  of  this  forgery,  to  authorize 
tenants  and  employes  on  his  farm  to  sign  his 
name  to  orders  and  Instruments,  for  goods 
and  things,  to  keepers  of  stores  in  Kaufman, 
Tex.,  subject  to  his  ratification.  The  witness 
was  not  permitted  to  answer  this  question, 
but  would  have  answered  in  the  affirmative. 
The  court  explains  this  bill  by  stating  that 
the  evidence  showed  appellant  was  not  at  the 
time  of  the  forgery  either  a  tenant  or  In  the 
employ  of  A.  J.  Hurley,  and  therefore  the 
testimony  as  to  the  course  of  dealing  between 
Hurley  and  his  tenants  and  employes  was 
.Immaterial;  hence  excluded.  This  ruling  of 
the  court  is  clearly  correct. 

This  witness  was  further  asked  if,  at  the 
time  of  the  forgery,  he  would  not  have  In- 
dorsed paper  for  defendant  to  the  amount  al- 
leged in  the  forged  order.  The  witness  would 
also  have  answered  this  In  the  affirmative, 
but  was  not  permitted  to  do  bo.  This  ruling 
of  the  court  was  also  correct. 

Appellant  presented  a  bill  of  exceptions  to 
the  remarks  of  the  county  attorney  In  his 
closing  argument  to  the  Jury.  The  court 
signed  this  bill,  with  the  statement  that  there 
was  no  exception  reserved  to  the  remarks, 
nor  was  the  court  asked  to  withdraw  same 
from  the  jury.  The  testimony  Is  ample  to 
sustain  the  verdict  of  the  jury,  and  the  judg- 
ment is  affirmed. 


BEAN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 

1899.) 

ASSAULT    WITH    INTENT    TO    MURDER — HYI- 
DENCE— WITNESSES— IMPEACHMENT— IN- 
STRUCTIONS—MALICE— DEFINITION. 

1.  In  a  prosecution  for  assault  with  intent  to 
murder,  the  testimony  of  defendant's  witness  on 
cross-examination,  denying  that  he  had  refused 
to  assist  in  defendant's  arrest,  and  that  be  had 
stated  to  a  certain  person  immediately  after  the 
difficulty  that  there  had  been  no  shooting,  is  rele- 
vant, so  that  he  may  be  impeached  by  the  tes- 
timony of  said  person. 

2.  It  is  not  error  to  define  "malice"  instead  of 
"malice  aforethought." 

3.  Proof  that  defendant  fired  twice  from  his 
shotgun  immediately  after  he  had  had  a  conversa- 
tion with  another,  and  that  the  shot  had  entered 
a  post  and  fence  in  the  immediate  vicinity  of  the 
latter,  while  he  was  riding  along  the  road,  is 
sufficient  to  sustain  a  conviction  of  an  assault 
with  intent  to  murder. 

Appeal  from  district  court,  Hunt  county; 
Howard  Templeton,  Judge. 

Charley  Bean  was  convicted  of  an  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Robt  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  This  conviction  was 
for  an  assault  with  Intent  to  murder.  On 
cross-examination,  the  defendant's  witness 
Stalling  was  asked  if,  when  Groves  aad  the 
officer  came  to  bis  house  on  the  night  of  and 
just  after  the  shooting,  be  did  not  tell  Groves 
there  had  been  ne  shooting  there  that  night, 
and  that  the  gun  was  broken;  and  if  be  did 
not  refuse  to  assist  In  the  arrest  of  defend- 
ant He  denied  making  any  of  these  state- 
ments, as  well  as  refusing  to  assist  In  the 
arrest  of  defendant  Groves  was  placed  up- 
on the  stand,  and  contradicted  Stalling. 
The  objection  urged  was  that  it  was  not 
competent  to  thus  contradict  the  witness  on 
irrelevant  matter,  and  the  statements  were 
not  made  in  defendant's  presence.  The  ob- 
jections are  untenable.  The  testimony  was 
relevant  and  was  competent  to  Impeach  the 
witness  in  regard  to  these  matters. 

The  court's  charge  is  criticised.  In  that  It 
defines  "malice"  instead  of  "malice  afore- 
thought" That  portion  of  the  charge  reads 
as  follows:  "  'Malice,'  In  Its  legal  sense, 
means  the  intentional  doing  of  a  wrongful 
act  towards  another,  without  legal  Jus  tinea 
tion  or  excuse."  If  the  court  had  used  the 
expression  "malice  aforethought"  Instead  of 
the  word  "mance,"  In  this  sentence,  it 
seems,  in  the  view  of  appellant  the  charge 
would  have  been  correct  His  objection  Is 
hypercritical.  Martinez  v.  State,  30  Tex. 
App.  129. 

We  think  the  verdict  of  the  Jury  Is  sup- 
ported by  the  evidence.  Defendant  fired 
twice  from  his  shotgun.  Several  shot  took 
effect  in  a  post  and  others  struck  the  wire 
fence  in  the  immediate  vicinity  of  where  the 
alleged  assaulted  party  was  riding  along  the 
road.  This  shooting  occurred  Immediately 
after  a  conversation  between  the  defendant 
and  the  alleged  assaulted  party.  The  court 
properly  submitted  the  issues  of  the  case, 
and  our  judgment  is  that  this  conviction  is 
just  and  proper.   The  judgment  is  affirmed. 


OHOWNING  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  Si. 

1899.) 

THEFT   OF  CATTLE — BRANDS — EVIDENCE  OF 
OWNERSHIP — BILL  OB*  SALE  AS 
EVIDENCE — INSTRUCTIONS. 

1.  That  a  bill  of  sale  of  the  stolen  property 
made  by  defendant  was  not  acknowledged  or  re- 
corded does  not  render  it  Inadmissible  in  a  prose- 
cution for  the  theft 

2.  That  the  bill  of  sole  of  a  stolen  animal,  ex- 
ecuted by  defendant  described  the  brand  on  the 
animal  as  different  from  the  one  used  by  the 
owner,  does  not  render  it  inadmissible  in  a  prose- 
cution for  the  theft,  but  merely  affects  its  weight 

3.  Under  Rev.  St.  art.  4930,  providing  that  no 
brands  shall  be  recognized  as  evidence  of  owner- 
ship of  the  animals  on  which  they  are  used,  un- 
less such  brands  are  recorded,  an  instruction, 
in  a  prosecution  for  the  theft  of  an  animal,  that 
a  certified  copy  of  the  brand  of  the  alleged  own- 
er, which  had  been  recorded  since  the  theft 
might  be  considered  with  other  evidence,  in  de- 
termining the  ownership  of  the  animal,  is  error. 
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4.  Where  a  person  executed  a  bill  of  sale  of 
a  steer  belonging  to  another,  the  title  passes  to 
the  buyer  so  as  to  render  the  seller  liable  for 
theft,  although  at  the  time  the  bill  of  sale  was 
executed  the  steer  was  running  at  large  upon  the 
range. 

5.  Testimony  of  one  partner  as  to  the  terms  of 
a  written  contract  made  by  his  partner  with  a 
third  person,  based  on  information  received  from 
his  partner  and  not  from  an  examination  of  the 
contract,  is  inadmissible,  because  hearsay. 

6.  Under  Rev.  St.  art  4930,  providing  that 
no  brands  shall  be  recognized  as  evidence  of  own- 
ership of  the  animals  on  which  they  are  used, 
unless  recorded,  the  admission  of  testimony,  in 
a  prosecution  for  the  theft  of  a  steer,  that  the 
alleged  owner  had  used  a  certain  brand  for  19 
years,  without  limiting  it  to  the  question  of 
identity,  is  error. 

Appeal  from  district  court,  Wilbarger  coun- 
ty; G.  A.  Brown,  Judge. 

B.  R.  Chowning  was  convicted  of  the  theft 
of  cattle,  and  appeals.  Reversed. 

F.  0.  Beckett  and  F.  P.  McGhee,  for  appel- 
lant Matlock,  Cowan  &  Burney  and  Robt 
A  John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  one  head  of  cattle,  and  his  pun- 
ishment assessed  at  confinement  In  the  pen-, 
ltentlary  for  a  term  of  two  years. 

The  first  bill  of  exceptions  complains  of  the 
action  of  the  court  permitting  the  witness  L. 
Glldden  to  prove  the  execution  and  delivery 
to  himself  of  a  bill  of  sale  by  defendant,  on 
the  ground  that  said  bill  of  sale  was  not 
acknowledged  or  recorded,  and  because  the 
brand  on  the  bill  of  sale,  to  wit,  qq,  Is  not 
the  same  brand  as  the  proof  shows  was  on  the 
cattle  of  P.  M.  Burnett,  which  was  9999- 
We  know  of  no  law  that  requires  a  bill  of 
sale  to  be  acknowledged  or  recorded  before 
the  witness  would  be  allowed  to  testify  to  the 
execution  of  said  bill  of  sale  by  appellant, 
where  appellant  is  being  prosecuted  for  the 
theft  of  the  animal  for  which  the  bill  of  sale 
was  made.  Appellant's  second  objection  to 
the  bill  of  sale  is  not  tenable,  because  said 
objection,  if  a  fact,  would  simply  go  to  the 
weight  of  proof  that  the  bill  of  sale  would 
carry  with  It  and  not  to  its  admissibility. 

Appellant's  second  bill  of  exceptions  com- 
plains of  the  failure  of  the  court  to  charge 
the  jury  that  if  they  believed  from  the  evi- 
dence that,  before  be  butchered  the  steer,  the 
witness  Glidden  knew,  or  had  reason  to  know, 
that  the  steer  described  In  the  bill  of  sale 
from  defendant  to  him  was  not  in  fact  the 
steer  belonging  to  Jack  Probasco,  then  said 
witness  is  an  accomplice,  "and  his  evidence 
must  be  corroborated  by  other  evidence  be- 
fore you  can  find  defendant  guilty."  We  do 
not  think  the  court  erred  In  failing  to  give 
this  charge,  because  we  do  not  think  the  evi- 
dence raises  that  Issue. 

Appellant's  third  bill  complains  of  the  fail- 
ure of  the  court  to  submit  the  good  faith  with 
which  L.  Glldden  bought  the  steer  as  an  Issue 
to  the  Jury.  We  do  not  think  there  was  any 
error  In  this. 

His  fourth  bill  of  exceptions  Is  as  follows: 


"It  had  been  shown  that  no  one  knew  the 
steer,  alleged  to  have  been  stolen  by  defend- 
ant, to  belong  to  P.  M.  Burnett  by  the  flesh 
marks  of  said  steer,  and  the  state  offered  in 
evidence  what  purported  to  be  the  recorded 
brand  of  P.  M.  Burnett  from  records  of 
county  clerk  of  Knox  county,  Texas,  showing 
P.  M.  Burnett's  brand  to  be  9999  on  left 
side;  but  the  certificate  of  said  brand  thus 
offered  In  evidence  did  not  show  when  this 
brand  had  first  been  put  of  record,— whether 
before  or  after  the  alleged  theft  m  this  case. 
Defendant  objected  to  the  introduction  of  this 
record  of  brand  for  any  purpose,  because  It 
did  not  appear  when  same  had  been  recorded. 
The  court  overruled  said  objection,  and  ad- 
mitted said  brand  in  evidence  to  the  jury,  and 
same  was  read  in  evidence  to  the  Jury  as 
evidence  of  ownership,*'— to  which  defendant 
excepted.  The  last  statement  of  the  law  on 
this  subject  by  us  was  in  Turner  v.  State 
(Tex.  Cr.  App.)  45  S.  W.  1020.  We  there 
held  that  "a  brand  recorded  after  the  theft 
of  an  animal  claimed  to  have  been  marked 
with  it  affords  no  proof  of  ownership,  but 
may  be  shown  as  a  circumstance,  with  others, 
to  Identify  the  animal  stolen,  and  the  jury 
should  be  limited  In  its  consideration  to  this 
proposition.  A  brand  recorded  before  the 
theft  of  an  animal  claimed  to  have  been 
marked  with  it  affords  proof  of  ownership." 
This  same  principle  of  law  is  asserted  in  Lock- 
wood  v.  State  (Tex.  Cr.  App.)  26  S.  W.  200; 
Horn  v.  State,  30  Tex.  App.  641,  17  S.  W. 
1084;  and  also  see  Rev.  St  1896,  art.  4930. 
If  the  case  of  Tittle  v.  State,  30  Tex.  App. 
507,  17  S.  W.  1118,  conflicts  with  this  propo- 
sition, the  same  is  hereby  overruled  to  what- 
ever extent  the  same  does  conflict 

Now,  reverting  to  the  bill  of  exceptions 
above  quoted,  we  think  the  court  erred  in  per- 
mitting the  Introduction  of  said  testimony 
without  limiting  the  effect  of  said  testimony 
to  the  Issue  of  identity  of  the  animal;  the 
certificate  of  registration  showing  that  the 
brand  had  not  been  recorded  at  the  time  of 
the  theft  of  the  animal.  Article  4930,  Rev. 
St,  reads:  "No  brands,  except  such  as  are 
recorded  by  the  officers  named  In  this  chap- 
ter, shall  be  recognized  in  law  as  any  evidence 
of  ownership  of  the  cattle,  horses  or  mules, 
upon  which  the  same  may  be  used."  We 
hold  that  while  the  brand  cannot  be  used,  If 
unrecorded,  as  indicated  by  said  statute,  as 
any  evidence  of  ownership  of  the  cattle,  still 
the  brand,  though  unrecorded,  may  be  proved 
In  order  to  identify  the  animal  stolen,  and  the 
jury  should  be  limited  in  its  consideration  to 
this  proposition.  This  bill  of  exceptions  Is 
especially  well  taken,  when  we  consider  the 
charge  of  the  court,  as  follows:  "As  to  the 
proof  of  the  ownership  of  the  cattle  In  ques- 
tion in  this  case,  you  are  Instructed  that  the 
certified  copy  of  the  brand  Introduced  as  that 
of  P.  M.  Burnett  is  not  sufficient,  within  It- 
self, to  prove  ownership  of  said  cattle  as  al- 
leged in  the  Indictment,  In  that  said  copy 
fails  to  show  said  brand  had  been  properly 


Digitized  by 


Google 


943 


61  SOUTHWESTERN  REPORTER. 


(Tex. 


recorded  prior  to  the  alleged  theft  of  said  cat- 
tle, hut  said  copy  and  evidence  may  be  con- 
sidered by  the  jury,  In  connection  with  all 
other  evidence  before  you,  in  determining 
whether  the  said  P.  M.  Burnett  was  the  actual 
owner,  or  had  actual  control,  care,  and  man- 
agement, of  the  cattle  described  In  the  Indict- 
ment, at  the  time  of  the  taking  of  said  cattle, 
If  it  was  done."  This  charge  violates  the  ar- 
ticle of  the  Revised  Statutes  above  quoted. 
Said  article  (4830)  states  that,  unless  the 
brand  Is  recorded,  a  certified  copy  of  the  same 
shall  not  be  any  evidence  of  ownership.  But 
we  hold  that  it  can  be  looked  to,  however,  for 
the  purpose  of  identifying  the  animal,  but  not 
for  the  purpose  of  proving  the  owner  of  the 
animal.  The  evidence  in  this  case  perhaps 
would  have  supported  the  verdict  on  the  ques- 
tion of  ownership  without  the  Introduction  of 
this  unrecorded  brand.  But  the  court's  charge 
Is  erroneous.  McWIUiams  v.  State,  44  Tex. 
117;  Saddler  v.  State,  20  Tex.  App.  195.  The 
court  should  have  limited  the  effect  of  said 
brand  to  the  question  of  identity  of  the  ani- 
mal, and  not  permitted  the  same,  as  indi- 
cated in  the  charge,  to  be  used  as  proof  of 
ownership.  The  court  also  erred  In  giving  the 
charge  above  quoted. 

Appellant's  fifth  assignment  complains  of 
the  action  of  the  court  refusing  to  give  a 
charge  to  the  jury  that  the  evidence  tended  to 
show  that  J.  R.  Sumner  was  bailee  of  Spears 
&  Watklns  with  respect  to  possession  of 
steers  bought  by  said  Spears  &  Watklns  of  P. 
M.  Burnett,  and  that  the  possession  of  Sumner 
Is  In  law  the  possession  of  Spears  &  Watklns 
as  to  such  steers.  We  do  not  think  the  evi- 
dence raised  this  Issue. 

Appellant's  sixth  bill  complains  of  the 
court's  refusal  to  charge  that  If  they  believed 
that,  at  the  date  of  the  bill  of  sale  of  the 
steer  defendant  is  charged  with,  stealing  in  the 
indictment,  said  steer  was  on  the  range,  then 
no  title  passed  to  Olidden  to  said  steer,  though 
defendant  might  have  had  full  authority  to 
steal  said  steer.  This  is  not  the  law. 

Appellant's  eleventh  bill  complains  of  the 
action  of  the  court  permitting  the  witness  J. 
T.  Spears  to  testify  that  he  and  his  partner, 
Watklns,  put  some  steers  in  the  pasture  of  J. 
R.  Sumner,  in  Hardeman  county,  known  as 
the  "Brice  Pasture";  that  they  put  in  528 
head  of  steers  brought  from  Knox  county, 
and  bought  of  P.  M.  Burnett,  and  branded 

9999  on  tne  left  8l4e;  that  016  same  were 
put  In  said  pasture  In  April,  1808,  and  stayed 
there  for  a  few  days  to  get  water,  and  they 
aimed  to  get  them  all  out  of  this  pasture;  that 
bis  partner  took  the  cattle  out  of  the  pasture, 
and  said  he  got  all  of  them.  The  state  asked 
this  witness,  If  any  of  these  9999  steers  got 
out  of  this  pasture  on  tbe  range  again,  if  the 
firm  of  Spears  &  Watklns  could  assert  any 
ownership,  or  exercise  any  control,  manage- 
ment, or  care,  as  to  such  cattle  on  the  range; 
to  which  witness  said  they  could  not,  as  such 
cattle  could  not  be  distinguished  from  other 
9999  cattle  on  the  range,  and  that  P.  M. 


Burnett  had  the  exclusive  control,  care,  and 
management  of  such  cattle,  if  any  escaped 
from  the  pasture.  Witness  was  asked  by  de- 
fendant If  he  made  the  purchase  in  person, 
and  answered  that  his  partner,  Watklns,  did 
tbe  buying,  but  that  witness  paid  for  the 
steers.  He  also  stated  that  he  was  told  by 
his  partner  that  he  and  P.  M.  Burnett  had  a 
contract  under  which  this  purchase  was  made, 
but  he  did  not  know  whether  it  was  In  writ- 
ing or  not.  To  this  defendant  objected,  on 
the  ground  that  the  terms  of  the  contract  were 
the  best  evidence,  and  the  witness  stated  to 
the  jury  that,  If  the  steer  got  out  on  the  range 
again,  Spears  &  Watklns  would  exercise  no 
control,  management,  or  care  of  the  same; 
that  no  tally  brand  was  placed  on  tbe  cattle 
bought  by  witness'  firm;  and  that  P.  M.  Bur- 
nett had  the  care,  control,  and  management  of 
all  cattle  on  the  range  In  the  9999  brand, 
and  that  witness'  firm  asserted  no  claim  to 
them.  Defendant  objected  to  all  this  as  hear- 
say, and  that  the  contract  Itself  was  the  best 
evidence  as  to  the  rights  of  Spears  &  Wat- 
kins  and  P.  M.  Burnett  with  respect  to  the 
title  to  this  steer,  If  any  had  escaped  from 
Spears  &  Watklns.  If  the  contract  between 
Spears  &  Watklns  on  one  side  and  Burnett  on 
the  other  was  in  writing,  as  contended  by  ap- 
pellant, the  contract  itself  would  be  tbe  best 
evidence  of  the  terms  of  said  sale;  and  If  the 
witness  Spears  is  attempting  in  this  MR  of 
exceptions  to  testify  to  facts  told  him  by  his 
partner,  Watklns,  we  see  no  reason  why  this 
should  not  be  hearsay,  and  therefore  Inadmis- 
sible. But  If  the  witness  Spears  knows  the 
contract  of  purchase  between  his  partner  and 
P.  M.  Burnett  from  actual  knowledge,  and  not 
hearsay,  he  would  be,  of  course,  permitted  to 
tell  what  that  was,  provided  the  contract  of 
sale  was  lost  or  had  never  been  In  writing. 
And  If  he  knows,  as  a  matter  of  fact,  that  If 
there  were  any  of  the  9999  cattle  loose  upon 
the  range,  those  cattle  were  not  Spears  St 
Watklns',  but  were  the  cattle  of  P.  M.  Bur- 
nett, he  can  testify  to  that  effect,  but  he  has 
no  right  to  give  an  opinion  or  to  tell  what 
other  people  told  him.  We  therefore  think 
the  court  erred  In  permitting  this  testimony 
to  be  introduced.  1  OreenL  Ev.  It  112-124; 
Rice,  Ev.  371. 

We  also  think  the  court  erred  in  permitting 
the  witness  T.  W.  Roberts  to  testify  that  be 
knew  the  cattle  brand  of  P.  M.  Burnett,  and 
that  he  knew  P.  M.  Burnett  had  run  tbe 
999Q  brand  on  the  left  side  for  a  cattle 
brand  for  the  last  19  years,  because  the  court 
did  not  limit  the  effect  of  this  testimony  to 
the  identification  of  the  animal  Certainly,  if 
the  witness  Roberts  knew  that  P.  M.  Burnett 
had  exclusive  control,  care,  and  management 
of  all  cattle  on  the  range  hi  said  9999  brand, 
he  could  testify  to  that  fact 

In  conclusion,  we  will  state  that  we  have 
read  the  able  brief  of  special  counsel  for  the 
state  with  great  interest  and  note  the  In- 
genious argument  he  makes  on  the  admissi- 
bility of  the  brand  on  the  issue  of  the  pos- 
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session  of  the  animal,  although  the  statute  In- 
hibits Its  use,  when  unrecorded,  to  prove  own- 
ership. This  contention,  we  take  It,  Is  amply 
answered  In  the  case  of  McKenzie  v.  State, 
82  Tex.  Cr.  R.  568,  25  S.  W.  426,  wherein  we 
held  that,  If  the  unrecorded  brand  is  no  evi- 
dence that  the  actual  owner  owns  the  animal, 
It  cannot  be  evidence  that  the  special  owner 
has  the  management  and  control  of  the  ani- 
mal or  possession  thereof.  For  the  errors  dis- 
cussed the  Judgment  is  reversed,  and  the 
cause  remanded. 


JONES  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June  14, 
1889.) 

CRIMINAL  LAW — APPEAL  AND  ERROR— RE- 
VIEW OF  INSTRUCTIONS. 

1.  Where  the  record,  on  appeal,  contains  no 
statement  of  facts,  a  refusal  to  give  a  special 
instruction  will  not  be  reviewed. 

2.  Where  the  general  charge  of  the  court  is 
not  objected  to  either  in  the  bill  of  exceptious 
or  motion  for  new  trial,  it  cannot  be  reviewed. 

3.  Where  the  record  contains  no  statement  of 
facts,  and  defendant  did  not  complain  of  the 
action  of  the  court  until  his  motion  for  new 
trial,  and  the  lowest  punishment  under  the  law 
was  assessed  against  him,  it  will  not  be  assum- 
ed, on  appeal,  that  an  improper  charge  to  the 
petit  jury  at  the  time  they  were  impaneled  and 
before  the  trial  of  any  case  was  begun*  injured 
defendant. 

Appeal  from  district  court,  Ft.  Bend  coun- 
ty; Wells  Thompson,  Judge. 

Lewis  Jones  was  convicted  of  an  assault 
with  intent  to  murder,  and  appeals.  Affirm- 
ed. 

Bobt  A  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  with  intent  to  murder,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  two  years;  and  he 


The  record  contains  no  statement  of  the 
facts.  Appellant,  among  other  things,  com- 
plains of  the  failure  of  the  court  to  give  the 
following  charge:  "In  order  to  reduce  a  vol- 
untary homicide  to  the  grade  of  manslaughter, 
It  is  necessary,  not  only  that  adequate  cause 
existed  to  produce  the  state  of  mind  refer- 
red to,— that  is,  of  anger,  rage,  sudden  re- 
sentment, or  terror,— sufficient  to  render  it 
incapable  of  cool  reflection,  but  also  that  such 
state  of  mind  did  actually  exist  at  the  time 
of  the  commission  of  the  offense.  Although 
tbe  law  provides  that  the  provocation  causing 
the  sudden  passion  must  arise  at  the  time  of 
the  killing,  it  is  your  duty,  in  determining  the 
adequacy  of  the  provocation,  if  any,  to  con- 
sider in  connection  therewith  all  the  facts 
and  circumstances  in  evidence  in  the  case; 
and  if  you  find  that  by  reason  thereof  the 
defendant's  mind  at  the  time  of  the  assault 
was  incapable  of  cool  reflection,  and  that  said 
facta  and  circumstances  were  sufficient  to  pro- 


duce such  state  of  mind  m  a  person  of  ordi- 
nary temper,  then  the  proof  as  to  the  suffi- 
ciency of  the  provocation  satisfies  the  require- 
ments of  the  law;  and  so  in  this  case  you 
will  consider  all  the  facts  and  circumstances 
in  evidence  in  determining  the  condition  of 
the  defendant's  mind  at  the  time  of  the  al- 
leged assault,  and  the  adequacy  of  the  cause, 
if  any,  producing  such  condition.  If  you  be- 
lieve from  tbe  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  with  a  deadly 
weapon,  or  instrument  reasonably  calculated 
and  likely,  to  produce  death,  by  the  mode  and 
manner  of  Its  use,  in  a  sudden  transport  of 
passion  aroused  by  adequate  cause,  as  the 
same  is  herein  explained,  and  not  in  defense 
of  himself  against  an  unlawful  attack,  reason- 
ably producing  a  rational  fear  or  expectation 
of  death  or  serious  bodily  injury,  did  make 
the  assault  as  herein  charged,  you  will  And 
defendant  guilty  of  an  aggravated  assault," 
etc  The  record  containing  no  statement  of 
the  facts,  we  are  not  able  to  say  whether  or 
not  the  special  Instruction  was  required  by  the 
evidence  or  not  Sanchez  v.  State.  (Tex.  Cr. 
App.)  46  S.  W.  249;  Dannerly  v.  State  (Tex. 
Cr.  App.)  45  S.  W.  921;  Wllkerson  v.  State 
(Tex.  Cr.  App.)  Id.  805;  Lee  v.  State  (Tex. 
Cr.  App.)  44  S.  W.  836.  There  is  no  criticism 
whatever  of  the  general  charge  of  the  court, 
either  in  bill  of  exceptions  or  motion  for  new 
trial;  and  hence  the  same  cannot  be  review- 
ed. Stewart  v.  State  (Tex.  Cr.  App.)  50  S. 
W.  459. 

Appellant  reserved  the  following  bills  of  ex- 
ception, which  complain  of  the  use  by  tbe 
court  of  the  language  therein  contained,  to 
wit: 

First  biU:  "On  the  27th  day  of  March, 
1S99,  during  the  present  term  of  this  court, 
same  day  being  Monday,  and  the  day  that  the 
petit  Jury  to  try  criminal  cases  for  the  week 
and  for  the  third  week  of  said  court,  that  at 
tbe  time  the  said  petit  Jury  was  impaneled, 
and  before  the  trial  of  any  case  was  begun, 
the  court  called  ail  of  said  jurors  to  the  same 
side  of  the  bar,  and  proceeded  to  give  them 
a  verbal  charge  as  to  their  duties  as  Jury- 
men, and  their  duties  as  to  trial  of  causes 
that  would  be  submitted  to  them.  Said  jury 
was  24  in  number,  and  was  the  entire  panel 
for  the  week.  Among  other  things  which  the 
court  then  and  there  instructed  them  about, 
he  gave  them  the  following  charge  and  in- 
struction as  to  the  law  of  reasonable  doubt 
and  charged  them  to  bear  what  he  said,  in 
this  regard  in  mind  in  the  trial  of  all  causes 
that  would  be  submitted  to  them:  'Gentle- 
men: I  want  to  call  your  attention  to  the 
law  of  reasonable  doubt  what  Is  frequently 
urged  as  defense  for  crime,  and  which  will  be 
urged  in  most  if  not  all,  cases  that  will  come 
before  you  while  you  are  the  jury  for  this 
week.  I  will  give  you  this  charge  upon  these 
subjects  here  now,  because  the  law  restricts 
me  from  giving  it  to  you  in  the  particular 
cases  that  arise  as  they  arise.  What  is  meant 
by  reasonable  doubt  is  not  any  mere  supposl- 
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tion,  but  is  one  tbat  arises  and  1b  founded 
upon  the  evidence  of  the  case.  Shrewd  law- 
yers urge  and  represent  to  jurors  in  the  trial 
of  cases  that,  If  there  is  any  doubt  In  the 
case,  the  defendant  should  be  acquitted,  and 
urge  the  old  saying  that  it  is  better  that  nine- 
ty and  nine  guilty  men  go  free  than  one  In- 
nocent man  be  convicted,  and  upon  this  doc- 
trine, and  upon  the  unreasonable  extension  of 
the  defense  of  reasonable  doubt,  thousands  of 
criminals  have  been  turned  loose  upon  society 
in  Texas.  I  don't  think  I  ever  saw  an  in- 
nocent man  convicted.  We  hear  of  them  now 
and  then  way  off,  but,  like  the  bag  of  gold 
at  the  end  of  the  rainbow,  when  we  approach 
they  vanish.  Now,  I  believe,  and  I  think 
every  right  thinking  man  thinks  with  me,  that 
it  is  better  that  an  innocent  man  be  convicted 
now  and  then  than  that  99  bloody  murderers, 
burglars,  and  robbers  be  turned  loose  upon 
the  country.  This  doctrine  of  reasonable 
doubt,  as  urged  by  shrewd  lawyers  in  this 
state,  has  no  application,  and  should  have  no 
weight  with  jurors.  Our  laws  are  intended 
for  the  protection  of  society,  and,  while  they 
do  not  aim  in  any  Instance  at  the  conviction 
or  punishment  of  the  innocent,  yet  It  Is  of 
the  highest  importance  to  you  and  me  that 
the  guilty  do  not  escape  through  the  Influence 
of  such  sophistry  as  I  have  called  your  atten- 
tion to,  which,  in  the  great  majority  of  cases, 
when  urged  as  a  defense,  is  like  the  famous 
hip-pocket  defense  in  homicide,  to  which  I 
will  call  your  attention,— is  a  manufactured 
and  fictitious  defense;  and,  whenever  the 
jurors  see  such  defenses  raised  to  shield  the 
guilty  criminal,  it  is  not  only  their  duty,  as 
the  judges  of  the  fact,  to  disregard  it,  but  to 
disregard  it  altogether.  If  the  innocent  man 
Is  convicted,  he  can  appeal  to  the  higher 
courts,  and  get  his  case  righted.  By  reason- 
able doubt  is  not  meant  an  ordinary  doubt, 
not  any  small  doubt,  but  a  doubt  arising  out 
of  all  the  testimony.  I  charge  you  to  recol- 
lect these  matters,  and  be  guided  by  these 
general  Instructions  in  the  trial  of  each  and 
every  case  that  shall  be  submitted  to  you  in 
which  such  matters  will  arise,  and  hope  that 
your  conduct  as  jurors  will  conform  to  them; 
and  If  you,  as  jurors,  axe  guilty  of  any  Im- 
proper conduct,  I  will  give  you  notice  right 
now  that  the  one  or  ones  so  guilty  will  be 
fined  not  less  than  one  hundred  dollars,  and 
the  pne  so  fined  will  not  get  it  remitted.' 
That  this  language  was  heard  by  all  of  the 
said  24  jurors,  and  that  defendant  was  put  on 
trial  on  the  following  day,  and  was  the  first 
party  tried  by  said  jury  after  receiving  the 
said  charge,  and  that  at  the  time  of  the  trial 
he  exhausted  his  peremptory  challenges,  and 
was  compelled  to  take  as  jurymen  12  of  the 
original  jurymen  who  heard  this  charge,  and 
all  of  the  said  12  jurymen  who  tried  his  case 
were  part  of  the  24  who  heard  this  charge,"— 
to  which  defendant  excepted. 

Second  bill:  "That  upon  the  impaneling  of 
the  jury  for  the  third  week  of  the  present 
term  of  this  court,  as  fully  set  out  and  ex- 


plained In  his  bill  of  exceptions  No.  1  herein- 
above, the  court  at  the  same  time  and  under 
the  same  circumstances,  as  alleged  In  said 
bill,  further  charged  said  petit  jury  as  fol- 
lows verbally  as  to  the  law  of  cases  that 
might  arise  before  them,  and  charged  them 
upon  the  law  of  self-defense  that  was  relied 
upon  by  the  defendant  In  this  case:  The 
court  charged  said  jury  as  follows:  'It  has 
been  the  law  In  Texas  since  the  time  of  the 
decision  of  the  Horback  Case,  by  Roberts,  a 
judge,  that  in  criminal  cases  the  jurors  must 
look  at  the  case  from  the  defendant's  own 
standpoint,  and  put  themselves  In  the  de- 
fendant's place,  and  there  has  come  up  under 
this  ruling  what  has  become  known  as  the 
"hip-pocket  defense,"  which  defense  has  been 
the  means  of  turning  loose  thousands  of  crim- 
inals in  Texas.  A  defendant  comes  into  court, 
and  says  that  the  wounded  or  deceased  man 
put  his  hand  behind  him,  or  made  some  kind 
of  hostile  motion,  and  defendant  thought  he 
meant  to  shoot  or  to  hurt  him,  and  justifies 
himself  on  this  ground.  When  a  case  of  this 
kind  comes  up  before  you,  sift  it  to  the  bot- 
tom, and  see  if  it  is  a  bona  fide  defense,  and 
if,  upon  the  trial  of  the  case,  it  should  be  de- 
veloped that  the  wounded  or  deceased  man 
was  not  armed  at  the  time  of  the  killing,  then 
it  should  raise  in  your  mind  that  this  defense 
is  false  and  manufactured,  and  should  be  dis- 
regarded by  you  altogether.  If  the  Jury 
should  find  that  the  deceased  or  injured  man 
was  armed  at  the  rime,  then  this  would  be  a 
good  defense,  but  otherwise  it  should  be  disre- 
garded, and  it  is  your  duty  to  so  disregard  it' 
That  these  remarks  and  this  charge  was  set 
up  as  reason  for  new  trial  herein,  and  was 
one  of  the  grounds  of  said  motion,  which  mo- 
tion was  overruled,"  and  defendant  excepted. 

We  are  at  a  loss  to  know  why  a  trial  judge 
should  use  the  language  contained  in  these 
bills  of  exception.  It  is  highly  reprehensible, 
and  is  certainly  not  proper  in  the  due  adminis- 
tration of  the  laws  of  this  state.  But  in  the 
absence  of  the  statement  of  facts,  and  In  view 
of  the  fact  that  appellant  did  not  complain 
of  the  action  of  the  court  until  his  motion  for 
new  trial,  and  in  view  of  the  further  fact 
that  the  lowest  punishment  under  the  law 
was  assessed  against  appellant  we  have  no 
means  by  which  we  can  say  that  the  remarks 
of  the  judge  Injured  appellant  Bnt  we  de- 
sire here  to  emphasize  what  we  said  in  Gaines 
v.  State  (Tex.  Or.  App.)  42  S.  W.  380.  to  wit: 
"However  improper  and  indelicate  such  ex- 
pressions as  are  here  attributed  to  the  judge 
may  be,  they  do  not  of  themselves  afford  a 
ground  for  the  reversal  of  the  cause.  As  was 
said  In  McCauley  v.  Welter,  12  Cal.  500:  'If 
the  judge  act  illegally  on  the  trial,  or  deny  the 
prisoner  his  legal  rights,  this  would  be  a 
cause  on  appeal  for  reversal;  but  we  would 
not  undertake  to  say  that  this  instruction 
operated  a  legal  disqualification  of  the  judge 
to  sit'  The  most  that  can  bo  said  Is  that  sue* 
conduct  will  cause  a  closer  and  more  rigid 
scrutiny  of  the  errors  complained  of."  And 
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see,  also,  McMahon  v.  State,  17  Tex.  App.  321; 
Da  via  v.  State,  10  Tex.  App.  201.  However, 
we  hope  never  to  see  any  such  statement  as 
this  In  any  record  again.  Trial  courts  In  this 
country  are  supposed  to  be,  and  usually  are, 
places  of  justice,  administered  under  the  due 
process  of  the  laws  of  this  country,  and' any 
effort  to  minimize,  ridicule,  or  bring  Into  disre- 
pute the  process  of  the  courts  Is  reprehensi- 
ble In  the  extreme.  No  error  appearing  in 
the  record  such  as  would  authorize  a  reversal, 
the  Judgment  Is  affirmed. 


FRANKLIN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  7, 
1890.) 

JURY — CHALLENGES  AND  OBJECTIONS— CRIM- 
INAL LAW— EVIDENCE— DECLARATIONS  BY 
DECEASED— TRIAL— ARGUMENT  AND  CON- 
DUCT OF"  DISTRICT  ATTORNEY— FELONIOUS 
HOMICIDE— PROXIMATE  CAUSE  OF  DEATH. 

1.  The  action  of  lower  court  in  sustaining  a 
challenge  by  the  state  to  jurors  because  they 
were  opposed  to  capital  punishment  in  cases  of 
circumstantial  evidence  will  not  be  reviewed,  in 
the  absence  of  showing  that  the  case  was  one 
of  purely  circumstantial  evidence. 

2.  On  the  trial  for  homicide,  it  is  not  error 
to  refuse  to  permit  defendant  to  prove  that  de- 
ceased declared  some  days  before  his  death 
"that,  if  his  friends  had  not  interfered,  be  would 
have  fixed  defendant." 

3.  The  district  attorney,  on  a  trial  for  murder, 
in  addressing  the  jury,  remarked  that  "crimes 
of  this  kind,  the  negro  boy  and  his  six-shooter 
violating  the  laws  against  gambling,  are  getting 
too  frequent,  and  you  should  make  an  example 
of  this  big,  strong  man."  Held  not  improper,  in 
the  absence  of  any  showing  that  defendant  was 
prejudiced  thereby. 

4.  Remarks  by  the  district  attorney  to  the  de- 
fendant's attorney  intended  to  belittle  his  ex- 
ceptions should  not  be  allowed. 

5.  The  defendant  shot  the  deceased  in  the  leg 
above  the  knee,  inflicting  a  wound  not  neces- 
sarily fatal.  On  the  Sunday,  the  physician  at- 
tending him  advised  amputation  of  the  leg  to 
prevent  gangrene,  but  he  and  his  mother  refus- 
ed to  permit  it  until  four  or  five  days  later,  after 
gangrene  was  manifest,  when  it  was  too  late, 
and  no  amputation  was  made.  On  the  ninth 
day  he  died  from  gangrene  caused  by  the  bul- 
let. Bdd,  that  the  refusal  of  the  deceased  to 
permit  amputation  was  not  such  gross  neglect 
or  manifest  improper  treatment  as  would  justi- 
fy defendant's  acquittal  of  felonious  homicide, 
under  Pen.  Code,  arts.  652.  653,  which  exon- 
erate a  defendant,  where  there  has  been  neg- 
lect or  manifest  improper  treatment. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

Benjamin  Franklin  was  convicted  of  man- 
slaughter, and  appealed.  Affirmed. 

Root  A  John,  Asst.  Atty.  (Jen.,  for  the 
State. 


HENDERSON,  J.  Appellant  was  convicted 
of  manslaughter,  and  his  punishment  assess- 
ed at  two  years'  confinement  in  the  peniten- 
tiary, and  he  appeals. 

The  homicide  occurred  in  a  casual  difficulty 
at  a  saloon  In  the  city  of  San  Antonio.  De- 
ceased applied  to  appellant  who  was  keeping 
toe  bar,  for  another  deck  of  cards,  and  was 


Informed  that  he  had  none,  and  a  quarrel 
ensued.  Deceased,  who  was  a  larger  man, 
slapped  defendant  In  the  face,  and  one  or 
two  of  the  witnesses  say  that  he  knocked  him 
down.  Defendant  then  got  a  piste!,  and  shot 
deceased  In  the  left  leg,  Just  above  the  knee. 
Nine  days  thereafter  deceased  died,  as  claim- 
ed by  the  state,  from  the  effects  of  the  wound 
in  question. 

Appellant  reserved  a  bill  of  exceptions  to 
the  action  of  the  court  sustaining  the  objec- 
tions of  the  .state  to  certain  jurors,  on  the 
ground  that  they  were  opposed  to  the  in- 
fliction of  capital  punishment  for  a  crime  In 
cases  Involving  circumstantial  evidence.  The 
bill  does  not  show  whether  the  case  was  one 
of  purely  circumstantial  evidence;  and,  look- 
ing to  the  bill  alone,  we  assume  In  favor  of 
the  action  of  the  court  that  it  acted  properly 

There  was  no  error  in  the  action  of  tht 
court  refusing  to  permit  defendant  to  prove 
by  witnesses  that  deceased  declared  some 
time  before  his  death  that  it  was  his  fault 
that  he  struck  defendant,  and,  If  his  friends 
had  not  interfered,  he  would  have  fixed  him 
so  he  could  not  have  done  it  This  was  not 
shown  to  be  either  res  gestae  or  dying  decla- 
rations. It  was  a  bare  statement  of  deceas- 
ed, made  some  days  after  he  was  shot,  and, 
as  such,  was  not  admissible  In  evidence. 

Appellant  asked  a  charge  on  self-defense. 
The  charge  requested  recited  certain  facts 
claimed  to  have  been  proved  by  the  testi- 
mony. Without  discussing  the  propriety  oi 
legality  of  the  charge  in  question,  we  would 
say  that  the  court  gave  a  correct  charge  on 
the  subject  of  self-defense,  fully  covering  that 
phase  of  the  case  as  presented  in  the  evi- 
dence. 

The  district  attorney,  In  his  closing  argu- 
ment, made  these  remarks:  "Crime  is  on  the 
increase  in  this  state,  and  crimes  of  this  kind, 
the  negro  boy  and  his  six-shooter,  in  these 
dives,  violating  the  laws  against  gambling, 
are  getting  too  frequent;  and  you,  gentlemen 
of  the  jury,  should  make  an  example  of  this 
big.  strong  man,  stronger  than  any  man  on 
the  Jury,  and  break  up  this  reputation  for 
crime  this  section  of  the  country  has."  We 
are  not  prepared  to  say'  that  this  part  of  the 
bill  shows  anything  reprehensible.  For  aught 
that  appears,  the  remarks  of  the  district  attor- 
ney were  not  unauthorized.  At  any  rate  it  Is 
not  shown  that  they  were  calculated  to  undu- 
ly prejudice  appellant  The  latter  part  of  the 
bill,  however,  does  show  conduct  reprehensi- 
ble on  the  part  of  the  district  attorney. 
When  appellant's  counsel  arose  to  reserve  his 
bill  of  exceptions,  the  district  attorney  re- 
marked, "Yes,  take  a  bill  of  exceptions  to 
everything  I  say.  It  Is  all  excepted  to,— 
everything  I  say  excepted  to."  We  would 
observe  here  that  counsel  has  a  right  at  all 
times  during  the  progress  of  the  case,  in 
proper  manner,  to  reserve  a  bill  of  exceptions 
to  any  action  of  the  court  or  counsel  deemed 
Improper,  and  he  has  a  right  at  all  times  la 
taking  his  bill  of  exceptions  to  be  treated  in 
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a  respectful  manner.  No  doubt  the  purpose 
of  the  district  attorney  was  to  belittle  his  ex- 
ception. This  course  of  practice  should  not 
be  allowed. 

Appellant  Insists  that  the  verdict  of  the  jury 
is  contrary  to  the  court's  charge  and  the  evi- 
dence adduced  on  the  trial.  And,  in  this  con- 
nection, he  urges  that  the  testimony  of  Dr. 
Cameron  shows  that  the  wound  Inflicted  was 
not  necessarily  a  fatal  wound;  that  no  bone 
of  the  leg  was  broken,  but  the  bullet  merely 
cut  the  main  artery  of  the  leg;  .that  he  was 
called  In  on  the  same  day  after  the  wound 
was  Inflicted  to  see  the  patient  and  be  ad- 
vised amputation  of  the  limb  to  prevent  blood 
poison,  but  that  deceased  and  bis  mother 
refused  to  permit  it  at  that  time;  that  several 
days  afterwards  blood  poison  was  manifest, 
and  deceased  was  then  willing  for  the  limb 
to  be  amputated,  wblch  was  not  done,  it  be- 
ing too  late.  He  gave  it  as  his  opinion  that, 
If  deceased  had  followed  his  advice  and  per- 
mitted the  amputation  at  the  time  he  was  first 
called,  he  did  not  think  be  would  have  died. 
He  further  testified  that  he  attended  deceased 
dally,  and  sometimes  went  to  see  him  two 
or  three  times  a  day,  and  four  or  five  days 
after  the  wound  was  Inflicted  he  noticed  under 
the  toe  nail  of  the  wounded  leg  a  dark  spot 
that  he  recognized  as  the  incipient  appear- 
ances of  gangrene  or  blood  poison;  that  the 
bullet  caused  the  gangrene  or  blood  poison, 
and  deceased  died  from  the  blood  poison; 
that,  in  his  opinion,  deceased  did  not  die  from 
the  Immediate  effects  of  the  shot;  that  the 
shot  was  not  necessarily  fatal,  and  the  shock 
from  the  bullet  striking  and  making  the 
wound  did  not  produce  death;  that  he  could 
not  say  that  deceased  would  certainly  have 
lived  had  the  amputation  been  performed. 
He  further  stated  that  there  was  no  malprac- 
tice or  gross  neglect  In  the  treatment  of  de- 
ceased, save  and  except  the  refusal  of  de- 
ceased to  permit  his  limb  to  be  amputated 
when  he  was  first  called  in.  The  court  gave 
the  following  charge  on  ■  this  subject,  which 
we  quote:  "You  are  Instructed  that  homicide 
is  the  destruction  of  the  life  of  one  human  be- 
ing by  the  act,  agency,  procurement,  or  cul- 
pable omission  of  another.  The  destruction  of 
life  must  be  complete  by  such  act  or  agency. 
But,  although  the  Injury  which  caused  death 
might  not  under  other  circumstances  have 
proved  fatal,  yet,  If  such  Injury  be  the  cause 
of  death,  without  Its  appearing  that  there  has 
been  any  great  neglect  or  manifestly  Improper 
treatment  by  some  other  person,  such  as  the 
physician,  the  deceased,  the  nurse,  or  other 
attendant,  it  would  be  homicide;  and  if  you 
believe  from  the  evidence  that  some  one  shot 
the  deceased,  and  Inflicted  upon  him  a  wound 
which  was  not  In  itself  necessarily  mortal,  and 
that  the  wound  Inflicted  produced  blood  poi- 
soning, or  any  other  effect  which  would  result 
In  the  death  of  the  deceased,  the  party  inflict- 
ing the  injury  would  be  as  guilty  as  if  the 
wound  was  one  which  would  of  itself  In- 
evitably lead  to  death,  unless  It  appears  that 


there  was  great  neglect  or  manifest  Improper 
treatment  by  some  other  person,  such  as  a 
physician,  the  deceased,  the  nurse,  or  some 
other  attendant  Ton  are  Instructed  that,  if 
the  wound  inflicted  would  not  necessarily  re- 
sult In  death,  and  It  appears  that  there  has 
been 'any  gross  neglect  or  Improper  treatment 
of  the  party  injured,  by  the  physician,  the 
deceased,  the  nurse,  or  other  attendant  It  is 
not  homicide  In  him  who  Inflicts  the  first  In- 
Jury.  But  If  the  injury,  though  not  neces- 
sarily fatal,  yet  if  said  injury  results  In  death, 
then  it  would  amount  to  homicide,  unless  it 
appears  that  there  has  been  gross  neglect  or 
improper  treatment  of  the  person  injured  by 
physician,  the  deceased  himself,  the  nurse,  or 
other  attendant"  We  do  not  understand  that 
appellant  contends  this  charge  is  erroneous, 
but  that  on  It  and  the  testimony  In  that  con- 
nection appellant  should  have  been  acquitted 
of  felonious  homicide.  We  do  not  understand 
our  statute  on  the  subject  which  exonerates 
a  defendant  where  it  appears  that  there  has 
been  any  gross  neglect  or  manifest  Improper 
treatment  of  the  person  Injured  to  apply  to 
a  case  of  this  character.  Articles  652,  653, 
Pen.  Code.  It  is  not  like  the  case  where  a 
person  receives  a  wound  not  necessarily  fatal, 
and  takes  some  disease  In  no  wise  connected 
with  or  superinduced  by  the  wound,  and  dies 
therefrom.  Nor  In  our  opinion  can  It  be  said 
that  because  of  the  wound  inflicted,  the  per- 
son injured  was  called  on  to  decide  wheth- 
er or  not  under  the  advice  of  a  physician,  he 
would  have  the  limb  amputated,  that  his  fail- 
ure or  refusal  to  have  such  limb  amputated 
can  be  termed  gross  neglect  or  manifestly  im- 
proper treatment  The  percentage  of  deaths 
from  an  amputation  of  the  leg  above  the  knee 
is  considerable,  and  the  testimony  of  a  phy- 
sician that  a  person  may  or  may  not  get  well 
is  more  or  less  speculative.  Gangrene  or  blood 
poisoning  had  not  set  in  when  the  physician 
gave  this  advice,  nor  does  he  state  that  blood 
poisoning  would  not  have  set  in  If  the  amputa- 
tion had  taken  place.  We  hold  that  this  re- 
fusal of  the  person  shot  under  the  circum- 
stances to  have  his  limb  amputated  cannot  be 
Imputed  to  him  as  gross  neglect  or  manifestly 
Improper  treatment  We  quote  Mr.  Bishop, 
on  this  subject,  as  follows:  'The  doctrine  is 
established  that  a  blow  resulting  In  death  con- 
stitutes a  killing,  though  the  individual  might 
have  recovered  had  he  used  proper  care  or 
submitted  to  a  surgical  operation,  which  he 
refused.  It  Is  a  killing,  though  the  man  would 
not  have  died  had  the  surgeon  treated  the 
wound  properly,  or  had  the  medical  attendant 
used  due  skill.  So  that  the  death  is  the  com- 
bined result  of  the  wound  and  the  maltreat- 
ment. And  where  an  injury  was  Inflicted  by 
a  blow,  which  Incompetent  medical  Judgment 
rendered  an  operation  advisable,  preliminary 
to  which  chloroform  was  administered,  and 
during  Its  administration  the  patient  died,  and 
but  for  it  he  would  not  have  died,  it  was  ruled 
that  the  blow  would  be  the  cause  of  the 
death,  within  the  law  of  felonious  homicide. 
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And  so  death  resulting  from  a  disease  brought 
on  by  the  wound  Is  regarded  as  death  from 
the  wound,  and  It  is  the  same  when  resulting 
from  an  amputation  which  the  wound  made 
necessary."  2  Bish.  Cr.  Law,  {  638;  Hart 
t.  State,  15  Tex.  App.  202;  Hale,  P.  C.  428; 
Com.  v.  McPlke,  8  Cush.  181.  As  stated 
above,  the  physician's  opinion  that  deceased 
would  have  gotten  well  had  he  permitted  the 
amputation  was  more  or  less  speculative  on 
his  part.  We  do  not  understand  the  physician 
to  say  that  in  every  case  where  the  main 
artery  of  the  leg  Is  penetrated  or  cut,  and 
the  party  does  not  immediately  bleed  to  death, 
blood  poisoning  Is  bound  to  follow;  and,  un- 
less such  be  the  case,  It  could  scarcely  be 
said  that  deceased  was  guilty  of  gross  neglect 
or  manifest  improper  treatment  by  taking  the 
chance  of  saving  his  limb,  although  he  may 
have  refused  to  take  the  advice  of  the  phy- 
sician in  the  matter.  This  is  not  in  conflict 
with  the  construction  of  our  statute  laid  down 
In  Morgan  v.  State,  16  Tex.  App.  593.  The 
refusal  of  deceased  to  have  his  limb  ampu- 
tated, under  the  circumstances,  was  neither 
preventing  nor  aiding  in  the  fatal  effects  of 
the  Injury  received.  It  is  sufficient  to  say 
in  this  case  that  death  resulted  from  a  disease 
brought  on  directly  by  the  wound  which  was 
inflicted  by  appellant;  and,  the  proof  showing 
that  there  was  no  manifest  improper  treat- 
ment or  gross  neglect  of  this  wound  after  Its 
Infliction,  appellant  cannot  say  that  his  act 
was  not  the  proximate  cause  of  the  death  of 
the  deceased.  The  charge  of  the  court  fairly 
submitted  all  the  issues  In  the  case,  and  gave 
defendant  the  benefit,  not  only  of  manslaugh- 
ter, but  of  aggravated  assault  and  self-de- 
fense. The  jury  found  him  guilty  of  man- 
slaughter, and,  In  our  opinion,  the  evidence 
amply  sustains  this  verdict.  The  judgment 
is  affirmed. 


PACE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  21, 
1809.) 

CRIMINAL  LAW— THEFT  OF  CATTLE — CONTIN- 
UANCE— WANT  OP  DILIGENCE — IN- 
STRUCTIONS!— EVIDENCE. 

1.  An  application  for  continuance  for  want  of 
testimony  of  a  witness  is  properly  overruled 
where  it  shows  no  diligence  to  obtain  the  evi- 
dence, and  in  the  light  of  the  other  evidence  it 
probably  is  not  true. 

2.  After  the  court  has  overruled  a  motion  for 
continuance  for  want  of  testimony  of  an  absent 
witness,  it  is  not  error  to  exclude  ns  evidence  the 
subpoena  and  sheriffs  return  thereon  showing 
the  date  of  its  issuance  and  service  on  such  wit- 
ness. 

8.  On  a  prosecution  for  theft  of  cattle,  an  In- 
struction that,  if  the  jury  believed  accused  won 
the  animal  at  a  game  of  cards,  they  must  acquit, 
is  proper  where  the  evidence  raised  such  an  is- 
sue, and  the  court,  in  a  subsequent  portion  of 
the  charge,  instructed  on  reasonable  doubt. 

4.  An  Instruction  is  properly  refused  where  It 
is  substantially  given  In  the  main  charge. 

5.  Where  the  court,  in  a  prosecution  for  theft, 
erroneously  charges  on  circumstantial  evidence, 
the  error  la  harmless,  where  the  case  is  not  one 
depending  on  circumstantial  evidence. 


Appeal  from  district  court,  Hill  county;  J. 
M.  Hall,  Judge. 

Bob  Pace  was  convicted  of  theft  of  cattle, 
and  he  appeals.  Affirmed. 

Thos.  Ivy,  Dave  Derden,  and  O.  F.  Green- 
wood, for  appellant.  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  cattle,  and  his  punishment  as- 
sessed at  confinement  In  the  penitentiary  for 
a  term  of  two  years. 

Appellant  complains  of  the  court  overruling 
his  motion  for  continuance  for  the  want  of 
the  testimony  of  Berry  and  Palmer.  The  indict- 
ment was  filed  October  5, 1897,  and  October  20, 
1897,  subpoenas  were  issued  for  both  of  said 
witnesses,  and  returned  properly  served.  Both 
witnesses  were  absent  at  the  spring  term,  1898, 
of  the  court  On  August  16,  1898,  alias  sub- 
poenas were  Issued,  and  returned  "Not  found" 
in  Hill  county;  the  witness  Palmer  being  in 
Bosque  county,  and  Berry's  residence  un- 
known. Defendant  states  that  he  expected  to 
prove  by  the  witness  Palmer  that  when  ap- 
pellant was  first  approached  with  reference 
to  the  stolen  property,  and  called  upon  to 
give  an  explanation  of  his  possession,  he  stat- 
ed to  witness  that  he  bought  the  property 
from  one  Dave  McBride,  who  was  then  pres- 
ent attending  court,  and  subpoenaed  by  de- 
fendant as  a  witness  in  his  behalf,  and,  as 
he  alleged,  would  testify  that  defendant  did 
not  buy  said  property  from  him;  and  that 
the  state  expects  to  show  by  some  witness 
that  at  and  about  the  time,  or  a  little  while 
previous  to  the  explanation  made  to  said 
Palmer,  this  appellant  told  said  witness 
(whose  name  Is  John  Doyle),  and  who  is  now 
present,  that  he  (defendant)  bought  the  prop- 
erty from  one  Franklin;  that  It  is  not  true 
that  he  bought  the  property  from  such  per- 
son, and  not  true  that  be  did  so  tell  said  wit- 
ness Doyle.  By  the  witness  Berry  defendant 
expects  to  prove  that  Bald  Berry  was  present 
when  defendant  bought  the  property  from 
said  McBride;  that  defendant  paid  said  Mc- 
Bride for  the  same,  as  above  stated;  that 
said  purchase  was  made  In  the  southwest 
part  of  Hill  county,  2%  months  before  de- 
fendant was  arrested  for  the  alleged  offense 
with  which  he  is  charged.  We  do  not  think 
the  application  shows  diligence  to  obtain  the 
testimony  of  either  of  said  witnesses.  Nor 
is  their  testimony  probably  true,  in  the  light 
of  the  record  before  ns.  Therefore  we  do  not 
think  the  court  erred  in  overruling  the  ap- 
plication for  continuance.  He  also  complains- 
of  the  court  excluding  as  evidence  the  sub- 
poena Issued  on  October  20,  1897,  for  the  wit- 
nesses J.  R.  Palmer  and  M.  B.  Berry,  and 
the  return  of  the  sheriff  thereon,  showing 
that  said  Berry  was  served  on  October  20, 
1897;  and  said  Palmer  on  October  25,  1897. 
There  was  no  error  on  the  part  of  the  court 
in  excluding  this  evidence. 

Appellant  complains  of  the  court's  charge 
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wherein  he  Instructs  the  Jury  that,  If  they 
believe  from  the  evidence  defendant  won  the 
animal  at  a  game  of  cards,  then  they  must 
acquit  him,  because  there  was  no  evidence 
that  defendant  won  said  animal  at  a  game 
of  cards,  and  hence  there  was  no  such  issue 
in  the  case,  and  the  jury  were  not  required, 
under  the  evidence,  to  believe  that  defendant 
won  the  animal  at  a  game  of  cards.  We 
think  the  evidence  raised  this  issue;  and  the 
court,  In  a  subsequent  portion  of  the  charge, 
instructed  the  Jury  on  reasonable  doubt,  so 
the  charge,  taken  as  a  whole,  in  this  regard, 
was  proper.  He  also  complains  of  the  re- 
fusal of  the  court  to  give  his  special  charges 
to  the  effect  that,  If  the  Jury  believed  de- 
fendant won  the  animal  in  question  In  a 
game  of  cards,  or  if,  from  the  evidence,  the 
Jury  have  a  reasonable  doubt  as  to  whether 
he  so  won  the  animal,  they  should  acquit 
This  charge,  In  substance,  was  given  in  the 
court's  main  charge,  and  hence  there  was 
no  error  In  refusing  it 

He  also  complains  of  the  refusal  of  the  fol- 
lowing special  charge:  "You  are  Instructed 
that  In  this  case  the  burden  of  proof  is  on 
the  state  to  establish  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt,  and  this 
burden  of  proof  rests  on  the  state  throughout 
the  entire  trial,  and  does  not  shift  from  the 
state  to  the  defendant;  and  unless,  from  the 
evidence,  you  are  satisfied  beyond  a*  reason- 
able doubt  that  defendant  is  guilty  as  char- 
ged, you  will  acquit  him."  This  charge  was, 
in  substance,  given  by  the  court  In  the  main 
charge,  and  it  was  not  necessary  to  repeat  it 

Appellant  complains  of  the  court's  charge 
on  circumstantial  evidence,  and  the  refusal  of 
the  court  to  give  his  requested  charge  on  that 
subject  The  court's  charge  on  circumstantial 
evidence  is  erroneous.  Henderson  v.  State, 
14  Tex.  614;  Smith  v.  State  (Tex.  Or.  App.) 
34  S.  W.  960.  But  this  case  is  not  a  case  de- 
pending solely  upon  circumstantial  evidence. 
In  a  theft  case,  where  appellant  swears,  or 
proves  by  other  witnesses,  that  he  had  pos- 
session of  alleged  stolen  property,  but  claims 
that  same  was  obtained  In  a  manner  that 
would  not  be  a  violation  of  the  law,  this  char- 
acter and  kind  of  evidence  relieves  the  court 
of  the  necessity  of  charging  the  law  of  cir- 
cumstantial evidence;  In  other  words,  it  ceases 
to  be  a  case  depending  upon  circumstantial 
evidence.  In  Rodgers  v.  State,  36  Tex.  Cr. 
R.  664,  38  S.  W.  184,  the  court  said:  "It  is 
only  in  cases  where  the  conviction  Is  made 
to  depend  entirely  upon  circumstantial  evi- 
dence that  this  phase  of  the  law  is  required 
to  be  given.  The  facts  adduced  upon  the  trial 
show  beyond  any  controversy  that  defendant 
killed  the  animal  in  question.  This  he  ad- 
mitted to  the  state's  witness,  and  this  he 
proved  himself  by  his  own  witnesses,  and 
there  is  no  question  of  the  fact  that  he  was 
connected  with  the  killing  of  the  animal." 
Hayes  v.  Slate,  80  Tex.  App.  404,  17  S.  W. 
940;  Adams  v.  State,  84  Tex.  Cr.  R.  470,  31 
S.  W.  872.   Therefore,  although  the  court's 


charge  was  erroneous,  as  contended  by  ap- 
pellant yet  this  not  being  a  case  depending 
altogether  upon  circumstantial  evidence,  it 
was  not  incumbent  on  the  court  to  charge 
thereon,  and  the  error  in  the  charge  is  there- 
by rendered  harmless,  and  not  calculated  to 
prejudice  the  rights  of  appellant  The  evi- 
dence amply  supports  the  verdict  of  the  Jury, 
and,  no  reversible  error  appearing  In  the 
record,  the  judgment  Is  In  all  things  affirmed. 


BRUCE  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  June  14. 
1890.) 

HOMICIDE  —  SERIOUS  BODILY  DXJURT  -  1*1- 
DENCE — SELF-DEFENSE — INSTRUC- 
TIONS— REVERSIBLE  ERROR. 

1.  "Serious  bodily  injury,"  within  Pen.  Code, 
art.  679,  providing  that  a  homicide  is  jratintblf 
when  committed  against  an  attack  which  pro- 
duces a  reasonable  expectation  or  fear  of  death 
or  some  serious  bodily  injury,  is  not  necessarilr 
such  as  may  eventuate  in  death. 

2.  On  a  trial  for  murder,  a  statement  made  to 
a  witness  by  another  of  what  a  state's  witness 
had  told  him  as  to  the  circumstances  of  the  kill- 
ing is  hearsay  and  inadmissible. 

3.  The  refusal  of  an  instruction  is  not  errone- 
ous, where,  in  so  far  as  applicable,  it  was  given 
in  the  main  charge. 

4.  A  requested  instruction  is  properly  refnseJ 
where  it  is  not  supported  by  the  evidence. 

5.  An  instruction  limiting  a  defendant's  right 
of  self-defense  to  the  greatly  superior  physical 
strength  of  deceased  is  not  erroneous,  though,  if 
defendant  was  unlawfully  attacked  and  wis 
about  to  suffer  serious  bodily  injury,  his  right  of 
self-defense  was  complete  regardless  of  the  su- 
perior strength  of  deceased,  where  it  was  admit- 
ted that  deceased  was  physically  stronger  than 
defendant,  and  the  court  only  applied  the  law 
to  that  fact 

6.  Such  instruction,  if  erroneous,  is  not  re- 
versible error,  under  Code  Cr.  Proc.  art.  72S. 
providing  that  a  judgment  may  be  reversed 
when  the  trial  court  violates  certain  proviso* 
governing  instructions. 

.  Appeal  from  district  court  Ellis  county;  J. 
E.  Dillard,  Judge. 

Will  Bruce  was  convicted  of  manslaughter, 
and  he  appeals.  Reversed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  ftp 
State. 


BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a 
term  of  two  years;  hence  this  appeal 

Appellant  complains  of  the  court's  charge 
in  the  following  particular,  to  wit:  We  quote: 
"It  was  In  evidence  that  appellant  and  de- 
ceased met  in  the  public  road,  and  deceased 
assaulted  appellant  and  was  choking  him  to 
an  extent  that  appellant  could  not  speak,  and 
was  about  to  force  him  to  lie  ground,  when 
appellant,  who  was  much  the  smaller  man. 
pulled  his  pistol,  and  killed  deceased.  The 
court  charged  the  language  of  article  679. 
Pen.  Code,  to  wit,  that  homicide  Is  Justifiable 
when  committed  against  an  attack  which 
produces  a  reasonable  expectation  or  fear  *f 
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death  or  of  some  serious  bodily  Injury,  but 
the  court  then  Instructed  the  jury  that  'se- 
rious bodily  Injury'  meant  such  Injury  as 
might  erentuate  in  death  or  might  probably 
cause  death.  Appellant  submits  that  this 
definition  is  radically  wrong,  and  was  great- 
ly to  his  prejudice."  In  connection  with  this 
charge,  we  make  a  short  excerpt  from  the 
testimony  of  appellant  as  follows:  "Finally 
deceased  got  me  by  the  throat,  and  began 
choking  me,  until  I  was  almost  ainMng  down, 
and  was  holding  to  the  top  of  the  hind  wheel 
with  my  left  hand  to  keep  from  falling. 
Then  I  looked  toward  J.  J.  Crow,  who  waa 
standing  at  the  head  of  my  team,  with  an 
appealing  look  that  ought  to  have  con- 
vinced any  man  that  I  needed  help.  I  could 
not  speak  or  relieve  myself,  and  took  out  my 
pistol  and  shot  Rone.  This  was  all  I  could 
do  to  save  myself." 

Now,  then,  the  question  arises  as  to  what 
are  the  rights  of  appellant  on  the  question 
of  self-defense.  The  statute  says  that  he 
has  a  right  to  defend  himself  against  rea- 
sonable expectation '  or  fear  of  death  or  of 
some  serious  bodily  Injury.  Does  "serious 
bodily  injury"  mean  necessarily  contempla- 
tion of  death,  or  any  injury  that  will  even- 
tuate in  death  or  might  probably  cause 
death?  We  do  not  think  so.  We  think  the 
word  "serious"  in  said  statute  means  what 
the  word  Imports,— that  is,  grave;  not  triv- 
ial; not  slight.  Then  "serious  bodily  Injury" 
would  be  an  Injury  that  was  not. a  trivial 
one;  not  a  slight  one.  We  know  of  no  au- 
thority that  says  It  means  an  injury  that 
might  eventuate  in  death  or  probably  cause 
death.  The  record  before  us  shows  that  ap- 
pellant was  being  choked  by  deceased  to  such 
an  extent  as  might  Indicate  that  he  was  be- 
ing seriously  injured,  and  to  have  his  right 
of  self-defense  restricted  in  the  manner  as 
indicated  In  the  court's  charge  we  think  was 
error.  To  be  choked  until  one  falls  from 
lack  of  breath,  or  from  injury  inflicted, 
might  be  a  serious  Injury;  and  we  think,  as 
contended  by  appellant,  that  he  had  a  right 
to  complain  of  the  charge,  and  say  that  It 
greatly  prejudiced  his  right  of  self-defense. 
We  think  the  court  erred  in  his  definition  of 
"serious  bodily  injury."  We  do  not  wish  to 
be  understood  as  holding  that  it  is  necessary 
to  define  the  term  "serious  bodily  injury," 
for  we  think  the  words  carry  upon  their 
face  their  meaning;  but  we  hold  that  "se- 
rious bodily  Injury"  does  not  mean  an  in- 
Jury  that  must  necessarily  or  probably  be 
fatal.  We  think  the  court's  charge  was  er- 
roneous. 

Appellant  complains  that  the  court  erred 
in  refusing  to  permit  John  Ralston,  Sr.,  to 
testify  that  J.  Q.  Ralson  had,  in  Waxaha- 
ohie,  on  the  day  of  the  killing,  told  him  that 
the  state's  witness  J.  J.  Crow  had  admitted 
to  him  that  deceased,  T.  S.  Rone,  had  pulled 
appellant  off  his  wagon  and  assaulted  him. 
We  do  not  think  there  was  any  error  in  the 
court's  refusal  to  permit  the  witness  to  bo 


testify.  It  Is  clearly  hearsay,  and  Inadmis- 
sible. SneU  v.  State,  29  Tex.  App.  236,  IS  S. 
W.  722. 

Appellant  excepted  to  the  refusal  of  the 
court  to  give  the  following  special  charge:  "A 
'mutual  conflict,'  as  meant  In  the  main  charge, 
is  when  two  patties  voluntarily  and  willing- 
ly engage  In  a  combat  If  a  contest  is  forc- 
ed on  a  party,  and,  under  all  the  circum- 
stances, there  is  no  volition  on  the  part  of 
the  combatants,  then  the  combat  cannot  be 
called  'mutual.'  If  you  believe  that  Tom 
Rone  intended,  and  it  was  his  purpose,  to 
fight  defendant,  and  that  he  forced  a  fight 
upon  defendant,  and  defendant  did  not  wil- 
lingly engage  in  a  mutual  combat,  then  de- 
fendant would  have  the  complete  right  of 
self-defense.  If  Tom  Rone  assaulted  defend- 
ant, and  defendant,  by  reason  of  the  superior 
strength  of  Tom  Rone  (if  any),  apprehended 
the  infliction  of  a  serious  bodily  injury  from 
deceased,  then  defendant  would  have  a  right 
to  act  upon  such  appearances  of  danger,  and 
If,  doing  so,  he  shot  and  killed  deceased,  then 
he  would  be  justifiable  under  the  law,  and  In 
such  case  you  will  so  find."  This  charge, 
as  far  as  we  think  the  same  was  applicable, 
was  given  by  the  court  In  his  main  charge. 

Appellant  also  excepted  to  the  refusal  of 
the  court  to  give  his  special  charge  to  the 
effect  that,  even  If  the  Jury  believed  that  ap- 
pellant and  .Rone  mutually  agreed  to  fight  a 
fist  fight,  and  that  during  the  prosecution  of  the 
said  fight  Norris  and  Crow  approached  them 
in  such  manner  as  made  it  reasonably  to  ap- 
pear to  defendant  that  one  or  the  other  was 
about  to  aid  Rone  in  his  assault  upon  defend- 
ant, and  that  defendant  upon  such  apprehen- 
sion fired  and  killed  Rone,  then  his  right  of 
self-defense  would  hot  be  abridged.  We  have 
searched  the  record  in  vain  for  any  testi- 
mony authorizing  such  a  charge,  and  must 
say  that  the  record  does  not  disclose  any 
such  evidence.  There  was  no  error  In  the 
court  refusing  to  give  this  charge. 

Appellant  contends  that  the  court  erred  In 
Its  charge  in  effect  limiting  appellant's  right 
of  self-defense  to  greatly  superior  physical 
strength  and  manhood  of  deceased,  T.  S. 
Rone;  for  if  appellant  was  unlawfully  attack- 
ed, and  waa  about  to  suffer  serious  bodily 
Injury,  his  right  of  self-defense  was  -  com- 
plete, regardless  of  superior  strength  of 
Rone.  The  evidence  shows  that  deceased 
was  a  man  of  greatly  superior  strength  to 
appellant  There  Is  no  controversy  whatev- 
er ou  this  question,  arid,  in  view  of  this  fact 
we  do  not  think  there  was  any  error  in  the 
court  applying  the  law  to  the  facts  of  the 
case  as  he  did  In  this  Instance.  At  any  rate, 
we  cannot  see  that  It  was  such  error,  if  er- 
ror, as  would  authorize  a  reversal  of  this 
case,  under  article  723  of  the  Code  of  Crim- 
inal Procedure. 

In  the  view  we  take  of  this  case,  It  is  not 
necessary  to  discuss  the  sixth  assignment  of 
error,  in  reference  to  the  misconduct  of  the 
Jury,  as  It  will  not  likely  occur  on  another 
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trial  For  the  error  In  the  charge  above 
discussed  the  Judgment  la  reversed,  and  the 
cause  remanded. 


GARRETT  et  al.  v.  CAMPBELL. 

(Court  of  Appeals  of  Indian  Territory.  June  12, 
1899.) 

NOTE  IN  ESCROW  — IMPROPER  ISSUANCE- 
RIGHTS  OP  BONA  FIDE  HOLDER. 
A  note  placed  in  escrow,  to  be  delivered  on 
conditions  not  apparent  on  its  face  is  valid,  as 
against  the  maker,  in  the  hands  of  an  innocent 
purchaser  for  value,  though  the  terms  of  the  es- 
crow were  violated. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  William  M.  Springer,  Dec.  20, 
1897. 

Action  by  Tom  Campbell  against  O.  W.  Gar- 
rett and  others.  There  was  a  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

On  December  4,  1893,  the  appellants  execu- 
ted the  following  Instrument:  "200.  Musco- 
gee, I.  T.,  Dec.  4,  1893.  On  or  before  one 
year  after  date,  we  promise  to  pay  to  the 
order  of  W.  H.  Moore  two  hundred  dollars, 
for  value  received,  with  Interest  at  the  rate 
of  10  per  cent,  per  annum  from  maturity,  pay- 
able at  Muscogee,  Ind.  Ter.  C.  W.  Garrett. 
W.  C.  Garrett  Per  O.  W.  G."  This  note 
was  deposited  with  one  George  Williams,  In 
escrow,  to  be  held  by  him  until  the  expiration 
of  one  year;  but,  prior  to  such  expiration, 
the  note  was,  for  reasons  not  shown  by  the 
record,  assigned  to  the  appellee  for  a  valuable 
consideration.  Appellee  brought  suit  in  the 
court  below  to  recover  the  balance  doe  on  the 
note,  there  having  been  partial  payments 
made  thereon  In  the  sum  of  $33  by  appellants 
to  Moore,  the  original  payee,  before  the  trans- 
fer to  appellee.  On  the  trial  the  note  above 
set  out  was  offered  In  evidence  by  appellee, 
with  the  following  Indorsements  thereon: 
"Please  pay  to  Tom  Campbell,  or  order,  Sept. 
17,  1894.  W.  H.  Moore.  Received  of  Gar- 
rett Bros.  Dec.  6-93,  $11.  Rec'd  Jan.  7—94, 
$11.  Garrett  Bros.  2— 5— paid  by  Garrett, 
$11."  The  record  then  states  that  "plaintiff 
further  introduces  testimony  tending  to  prove 
that  he  had  no  knowledge  or  Information  of 
the  said  note  having  ever  been  placed  In  es- 
crow, or  of  any  agreement  between  defend- 
ants and  W.  H.  Moore,  the  original  payee,  in 
said  note,  that  plaintiff  had  purchased  said 
note,  for  value,  before  maturity."  The  de- 
fendant introduced  evidence  showing  that  the 
note  was  never  delivered  to  Moore,  but  was 
deposited  in  escrow  with  George  H.  Williams, 
and  was  merely  a  memorandum  of  the  amount 
Moore  should  receive  for  a  certain  building 
at  the  end  of  the  year,  after  deducting  cer- 
tain rents  thereon,  to  be  collected  by  Garrett 
Bros.,  as  agents  of  Moore.  The  record  then 
states:  "Defendant  further  Introduces  evi- 
dence tending  to  show  that  plaintiff  had 
knowledge  of  the  arrangement  between  Moore 


and  the  defendant"  The  case  was  submit- 
ted to  the  Jury,  who  returned  a  verdict  In 
favor  of  appellees,  and  the  court  entered  Judg- 
ment in  his  favor,  from  which  defendants  ap- 
peal. 


Harrison  O.  Shepard,  for  appellants. 
Maxey,  for  appellee. 


N.  B. 


CLAYTON,  J.  (after  stating  the  facts). 
The  record  discloses  that  the  instrument  sued 
on  (upon  Its  face,  an  ordinary  promissory 
note)  was  placed  In  escrow  with  one  Williams, 
to  be  held  by  him  until  the  expiration  of  one 
year,  at  which  time  an  accounting  was  to  be 
had  between  the  parties,  and  settlement 
made.  It  does  not  appear  from  whom,  nor  in 
what  manner,  the  appellee  procured  the  note, 
but  It  is  properly  indorsed  to  him  by  Moore, 
before  maturity,  for  value,  and  the  record  dis- 
closes no  fraud  upon  the  part  of  any  of  the 
parties,  or  that  Campbell  had  notice  of  any 
facts  except  those  apparent  upon  the  face  of 
the  instrument  It  is  true  that  the  record 
states  that  "defendant  further  Introduces  evi- 
dence tending  to  show  that  plain  tiff  had 
knowledge  of  the  arrangement  between  Moore 
and  the  defendant";  but  the  instructions  of 
the  court  properly  left  the  Jury  to  determine 
the  effect  of  this  testimony,  which  they  did  In 
favor  of  appellee. 

The  only  contention  left  for  appellants  is 
that  the  note  was  deposited  In  escrow,  and, 
having  been  placed  in  circulation  without  tike 
knowledge  or  consent  of  the  makers,  never 
had  valid  legal  existence.  This  doctrine,  to 
a  limited  extent,  has  been  announced  by  some 
of  the  English  courts,  but  has  never  been  fol- 
lowed here,  except  where  the  Instrument  m 
question  was  under  seal,  and  It  was  apparent 
from  the  paper  itself  that  certain  contingen- 
cies should  happen  In  order  to  complete  the 
transaction.  The  authorities  relied  upon  by 
counsel  for  appellants,  except,  perhaps,  the 
case  of  Chlpman  v.  Tucker,  88  Wis.  43,  which 
is  not  a  parallel  case,  and  differs  very  ma- 
terially from  the  one  under  consideration,  in- 
stead of  supporting  their  contention,  are 
strongly  against  him.  Mr.  Daniel,  In  his 
work  on  Negotiable  Instruments  (section  856), 
after  stating  the  English  rule,  and  declaring 
It  to  be  against  the  weight  of  American  au- 
thority, says:  "It  should  be  borne  In  mind 
that  there  is  a  cardinal  distinction  between 
the  perversion  of  Instruments  In  form  negotia- 
ble, or  capable  and  intended  to  be  made  so  In 
a  certain  contingency,  and  that  of  Instruments 
under  seal.  •  •  *  But  negotiable  instru- 
ments stand  on  a  different  footing  entirely. 
They  are  letters  of  credit,  *  *  *  and  one 
who  chooses  to  put  bis  name  on  an  Instrument 
possessing  these  characteristics,  Instead  of 
confining  his  liability  by  shaping  it  In  a  form 
expressive  of  his  meaning,  should  not  be  per- 
mitted to  ensnare  others  and  escape  himself 
unscathed." 

So  in  the  case  of  Burson  v.  Huntington,  21 
Mich.  410,  to  which  our  attention  is  especially 
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directed  by  counsel  for  appellants,  the  court, 
after  annonnclng  the  principle  that,  "as  a  gen- 
eral role,  a  negotiable  promissory  note,  like 
any  other  written  contract,  has  no  legal  in- 
ception or  valid  existence  as  such  until  it  has 
been  delivered  In  accordance  with  the  purpose 
and  intents  of  the  parties,"  say:  "If  the 
maker  or  lndorser,  before  delivery  to  the 
payee,  leave  the  note  In  the  hands  of  a  third 
person  as  an  escrow,  to  be  delivered  upon  cer- 
tain conditions  only,  •  *  *  to  be  used  up- 
on certain  conditions  not  apparent  upon  the 
face  of  the  paper,  and  the  person  to  whom  It 
is  thus  intrusted  violate  the  confidence  repos- 
ed in  him,  and  put  the  note  into  circulation, 
this,  though  not  a  valid  delivery  as  to  the  orig- 
inal parties,  must,  as  between  a  bona  fide 
holder  for  value  and  the  maker  or  lndorsers, 
be  treated  as  a  delivery,  rendering  the  note  or 
instrument  valid  in  the  hands  of  such  bona 
fide  holder,  for  value."  The  law  of  negotia- 
ble Instruments  Is  so  well  established  that  It 
seems  to  us  useless  to  lengthen  this  opinion. 
The  appellee  is  the  Innocent  holder,  for  value, 
before  maturity,  of  an  ordinary  promissory  ne- 
gotiable note.  If  the  depositary  of  the  note 
violated  the  trust  reposed  In  him  by  allowing 
it  to  go  into  circulation,  It  Is  to  him,  and  not 
to  the  holder  of  the  note,  that  the  maker 
must  look  for  his  redress.  If  the  note  was 
merely  Intended  as  a  memorandum  between 
the  parties,  It  was  the  negligence  of  the  mak- 
er In  not  expressing  Its  object  on  the  face  of 
the  paper,  and  he,  not  the  Innocent  holder, 
must  suffer  the  result  of  his  own  negligence. 
Let  the  judgment  of  the  lower  court  be  af- 
firmed. 

THOMAS  and  TOWNSEND,  Jj.,  concur. 


WEBB  v.  McCAIN. 
{Court  of  Appeals  of  Indian  Territory.  June*  18, 
1899.) 

<3HATTK1<  MORTGAGES — POSSESSION — PARTIAL 
PAYMENT. 

Under  Mansf.  Dig.  §  4754,  giving  a  chattel 
mortgagee  the  right  of  possession,  in  the  absence 
■of  a  stipulation  to  the  contrary,  a  mortgagee  is 
entitled  to  such  possession,  in  the  absence  of 
such  stipulation,  though  the  mortgagor  has  paid 
a  Urge  part  of  the  mortgage. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  William  M.  Springer,  Nov.  7, 
1896. 

Replevin  by  Harry  McCain  against  John  B. 
Webb.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

This  was  an  action  of  replevin  brought  by 
the  appellee,  Harry  McCain,  to  recover  from 
the  appellant,  John  B.  Webb,  the  possession 
of  600  bushels  of  corn  In  the  crib,  of  the  al- 
leged value  of  $150,  a  span  of  mare  mules, 
-of  the  alleged  value  of  $75  each,  and  a  set  of 
harness,  of  the  alleged  value  of  $12,  and  dam- 
ages for  their  unlawful  detention;  the  appel- 
lee alleging  that  he  was  the  owner  of  all  of 


said  property,  and  entitled  to  its  immediate 
possession,  and  that  appellant  unlawfully  de- 
tained the  same.  Appellant  answered,  spe- 
cifically denying  each  of  the  allegations  of 
the  appellee's  complaint,  and  alleging  that  he 
held  and  retained  the  corn  sued  for  to  secure 
the  payment  of  an  Indebtedness  due  him 
from  appellee  In  the  sum  of  $66.10,  and  which 
appellee  had  orally  agreed  with  him  should 
stand  good  for  the  payment  of  that  debt;  that 
the  corn  was  grown  and  cultivated  by  appel- 
lee on  a  farm  which  was  in  the  possession  of 
the  appellant,  and  upon  which  appellant  re- 
sided; that  appellant  had  boarded  the  appel- 
lee and  fed  his  team  of  mules  for  a  period  of 
about  six  months,  pursuant  to  said  oral  agree- 
ment that  said  corn  should  stand  good  for  the 
same,  and  that  the  Indebtedness  was  unpaid; 
and  that  he  held  and  retained  the  mules  and 
harness,  by  virtue  of  the  terms  of  a  written 
mortgage,  to  secure  the  payment  of  an  in- 
debtedness of  $358  and  interest,  which  had 
not  been  paid.  The  appellee  replied,  denying 
the  oral  mortgage  or  conveyance  of  the  corn, 
and  alleging  that  the  Indebtedness  secured 
by  the  mortgage  of  the  mules  and  harness 
had  been  fully  paid.  Trial  was  had  before  a 
jury,  which  returned  the  following  verdict: 
"We,  the  jury  duly  Impaneled  and  sworn  In 
the  above-entitled  action,  find  the  Issues  in 
favor  of  the  plaintiff,  and  find  that  the  plain- 
tiff Is  entitled  to  the  possession  of  500  bushels 
of  corn  mentioned  In  the  complaint,  and  as- 
sess its  value  at  15  cents  per  bushel,  making 
seventy-five  dollars;  and  find  that  he  is  enti- 
tled to  the  possession  of  one  Iron  gray  mare 
mule,  fifteen  hands  high,  no  brands,  four 
years  old,  as  described  in  the  complaint,  and 
assess  the  value  thereof  at  seventy-five  dol- 
lars, and  assess  his  damage  for  the  detention 
thereof  at  fifty  dollars;  and  find  that  he  Is  en- 
titled to  one  bay  mare  mule,  no  brand,  fifteen 
hands  high,  five  years  old,  aa  described  In 
the  complaint,  and  assess  Its  value  at  seven- 
ty dollars,  and  assess  his  damages  for  the  de- 
tention thereof  at  fifty  dollars.  We  further 
find  that  the  harness  replevined  herein  and 
described  In  plaintiff's  complaint  la  the  prop- 
erty of  the  plaintiff,  and  that  its  value  Is  ten 
dollars,  and  the  usable  value  thereof  Is  two 
dollars.  We  further  find  that  the  defendant 
is  entitled  to  a  credit  to  the  amount  of  one 
hundred  and  thirty-seven  dollars.  B.  C. 
Strech,  Foreman."  The  appellant  filed  a  mo- 
tion for  a  new  trial,  alleging  that  the  verdict 
of  the  jury  was  not  sustained  by  sufficient 
evidence,  and  that  it  was  contrary  to  the  law, 
and  alleging  other  errors  of  law  occurring  at 
the  trial,  and  excepted  to  by  defendant.  The 
motion  for  a  new  trial  was  overruled,  and 
judgment  entered  for  the  plaintiff  for  the 
possession  of  said  property,  or  Its  value,  as 
found  by  the  jury,  also  for  $102  damages 
awarded  by  the  jury  to  the  plaintiff,  and  the 
defendant  was  allowed  an  offset  of  $137 
against  the  value  of  said  property  and  dam- 
ages, and  an  appeal  prayed  and  allowed  to 
this  court. 


Digitized  by 


Google 


958 


51  SOUTHWESTERN  REPORTER. 


(Ind-T. 


F.  M.  Smith,  for  appellant  W.  H.  Tlbbils 
and  G.  B.  Denlson,  for  appellee. 

THOMAS,  J.  (aftur  stating  the  facts).  The 
Appellant  contends  that  the  verdict  of  the 
Jury  in  this  case  is  not  sustained  by  sufficient 
evidence,  and  that  it  Is  contrary  to  the  law; 
and  these  questions  are  properly  presented 
for  review  here.  The  testimony  of  the  ap- 
pellee, Harry  McCain,  was: 

Hut  be  had  mortgaged  the  team  of  mules  and 
the  harness  described  In  his  complaint  to 
the  appellant  to  secure  the  payment  of  an 

Indebtedness  of    $358  00 

He  claimed  and  testified  that  he  had 
paid  this  as  follows: 

By  balance  due  him  from  appellant 
for  work   I  18  00 

By  120  tons  of  hay  delivered  by  him 
to  appellant,  at  an  agreed  price  of 
04  per  ton   480  00 

By  a  hay  press  delivered  by  him  to 
appellant,  for  which  he  was  to  be 
credited    ISO  00 

That  he  had  received  In  cash  from  ap- 
pellant on  the  hay  delivered  the 
sum  of      252  00 

That  the  appellant  had  paid  some 
debts  due  by  him  to  otber  parties 
amounting  to   Et  00 

(621  00  SON  00 

—Which,  under  the  testimony  of  the  plaintiff 
himself,  would  have  left  a  balance  due  upon 
the  Indebtedness  secured  by  the  mortgage  up- 
on the  mules  and  harness  of  $38,  exclusive 
of  interest 

Under  our  law  (section  4754,  Mansf.  Dig.), 
"in  the  absence  of  stipulations  to  the  con- 
trary, the  mortgagee  of  personal  property 
shall  have  the  legal  title  thereto,  and  the 
right  of  possession,"  and  It  nowhere  appears 
in  this  case  that  there  was  a  stipulation  to 
the  contrary;  and  it  would  be  manifestly  un- 
just to  sustain  a  verdict  assessing  damages 
against  the  appellant  for  the  retention  of  this 
property,  which,  under  the  evidence  and  the 
law,  he  bad  a  legal  right  to  retain  until  the 
mortgage  upon  It  had  been  paid  In  full.  The 
Jury,  in  Its  verdict  found  that  there  was  due 
from  appellee  to  appellant  the  sum  of  $137, 
and,  as  appellant  only  claimed  an  indebted- 
ness of  $66.10,  secured  by  the  alleged  oral 
mortgage  on  the  corn,  the  Jury  must  have 
found  that  there  was  still  due  upon  the  mort- 
gage of  the  mules  and  harness  the  sum  of 
$70.90. 

In  Hudson  v.  Snipes,  40  Ark.  77,  the  court 
in  delivering  its  opinion,  said:  "This  is  not 
a  bill  in  chancery  to  ascertain  the  mortgaged 
debt  and  for  decree  of  foreclosure,  but  an  ac- 
tion of  replevin  by  the  mortgagee  against  the 
mortgagor  for  possession  of  the  mortgaged 
property.  After  foreclosure,  the  mortgagee 
may  bring  replevin  for  the  goods  mortgaged, 
provided  any  portion  of  the  Indebtedness  se- 
cured by  the  mortgage  is  still  due  and  owing 
to  him;  and  It  Is  no  defense  to  the  action  to 
show  that  a  portion  of  the  Indebtedness  has 
been  paid  before  suit,  but  proof  that  the  en- 
tire debt  has  been  discharged  Is  a  good  de- 
fense. Jones,  Chat  Mortg.  ^  706;  Marks  v. 
McGehee,  35  Ark.  218.  *  •  *  Whether,  on 
a  bill  in  chancery  by  the  mortgagee  to  fore- 
tloae  or  by  the  mortgagor  to  redeem,  a  set- 


off may  be  allowed  against  the  mortgage 
debt  need  not  be  considered  in  this  case  (see 
Nolly  v.  Rogers,  22  Ark.  230),  which  is  an  ac- 
tion of  replevin  for  the  property  embraced  in 
the  mortgage,  brought  after  default  and  for- 
feiture, and  in  which  a  set-off  is  not  a  proper 
defense.  Gantt's  Dig.  §  4572;  Wat  Set-Off, 
144;  Falrman  v.  Pluck,  5  Watts,  516;  Mc- 
Mahan  v.  Tyson,  23  Ga.  43;  Nutwell  v. 
Tongue,  22  Md.  419."  And  the  converse  of 
this  proposition  Is  true,  that  where  the  mort- 
gagor of  chattels  brings  a  suit  in  replevin 
against  the  mortgagee  for  possession  of  the 
mortgaged  goods,  alleging  that  the  mortgage 
Indebtedness  has  been  fully  paid,  nothing 
short  of  proof  that  he  has  fully  discharged 
the  mortgaged  Indebtedness  will  sustain  a 
verdict  or  Judgment  in  his  behalf  for  posses- 
sion of  the  goods  and  damages  for  their  de- 
tention. 

It  appearing  in  this  cause,  from  the  testi- 
mony of  the  appellee,  as  well  as  from  the 
verdict  of  the  Jury,  that  the  appellee  had  not 
discharged  In  full  the  Indebtedness  secured 
by  the  mortgage  upon  the  mules  and  harness, 
the  verdict  In  his  favor  for  their  possession 
and  damages  for  their  detention  Is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary 
to  the  law.  For  the  reasons  stated,  the  Judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded.   Reversed  and  remanded. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


CASE  et  al.  v.  INGLE. 
(Court  of  Appeals  of  Indian  Territory.  June 

12,  181)9.) 

APPEAL— FINAL  JUDGMENT — ORDER  SUSTAIN- 
ING DEMURRER, 

1.  As  an  appeal  lies  only  from  a  final  judg- 
ment, no  appeal  can  be  taken  from  an  order  sus- 
taining a  demurrer. 

2.  On  sustaining  a  demurrer  to  separate  an- 
swers of  defendants,  judgment  was  entered  as  to 
only  a  part  of  them  on  their  refusal  to  plead 
further.  Bcld,  that  the  judgment  was  not  final, 
and  appealable. 

Appeal  from  the  United  States  court  fox 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  Constantlne  B.  Kilgore, 
March  29,  1897. 

Action  by  Ed.  P.  Ingle  against  S.  S.  Case 
and  others.  On  sustaining  demurrers  to  sep- 
arate answers  of  defendants,  Judgment  was 
rendered  In  favor  of  plaintiff  as  to  defend- 
ants S.  S.  Case  and  W.  H.  Walker  only,  and 
defendants  appeal.  Dismissed. 

The  appellee,  Ed.  P.  Ingle,  brought  this 
suit  against  the  appellants,  S.  S.  Case  and 
W.  H.  Walker,  as  makers,  and  R,  Y.  Man- 
gum,  as  lndorser,  of  a  promissory  note  for 
the  sum  of  $500,  dated  September  6,  1894, 
payable  to  R.  Y.  Mangura,  or  order,  on  or 
before  the  1st  day  of  September,  1896,  and 
bearing  interest  after  maturity  at  the  rate 
of  10  per  cent,  per  annum  until  paid,  and 
Indorsed  in  blank  by  R.  Y.  Mangum;  and 


Digitized  by 


Google 


Ind.  T.) 


BELL  v.  EDDY. 


959 


also  to  foreclose  the  mortgage  which  had 
been  executed  by  the  makers  of  the  note 
upon  the  entire  newspaper  plant  of  the  Par- 
cell  Register.  The  appellants  Case  and 
Walker  answered,  denying  that  the  plain- 
tiff was  the  bona  fide  holder  of  the  note  sued 
upon  for  a  valuable  consideration,  or  that  he 
had  become  possessed  of  the  note  in  the 
usual  course,  and  alleged  and  charged  that 
the  plaintiff  bad  obtained  possession  of  the 
note  by  fraud  and  misrepresentation,  and 
denied  that  the  note  had  been  transferred  by 
the  original  payee  to  the  plaintiff,  or  that 
he  had  any  Interest  In  It,  and  alleged  that  it 
was  the  property  of  the  original  payee,  that 
they  had  paid  him  In  full,  and  that  the  mort- 
gage securing  the  note  had  been  satisfied  of 
record  by  the  original  payee,  and  delivered 
up  to  them.  The  appellant  R.  Y.  Mangum 
answered,  admitting  that  be  had  transferred 
the  note  to  plaintiff,  alleging  that  he  had 
done  so  as  part  of  the  consideration  for  the 
sale  to  him  by  the  plaintiff  of  the  newspa- 
per plant  as  the  Norman  Transcript,  of  Nor- 
man, Okl.  T.,  and  alleging  that  the  plaintiff 
had  falsely  represented  to  him  that  said 
Norman  Transcript  was  doing  a  lucrative 
and  paying  business,  when  in  fact  it  was 
not  The  appellee  demurred  to  the  answer 
of  Case  and  Walker,  and  also  to  the  answer 
of  R.  Y.  Mangum,  and  these  demurrers  were 
both  sustained  by  the  trial  court,  and,  the 
appellants  refusing  to  amend  or  plead  fur- 
ther, a  Judgment  was  rendered  In  favor  of 
the  appellee  and  against  the  appellants  Case 
and  Walker  for  the  amount  of  the  note  sued 
upon,  and  for  foreclosure  of  the  mortgage; 
but  a  Judgment  was  not  rendered  against 
the  appellant  R.  Y.  Mangum,  nor  was  the 
cause  disposed  of  so  far  as  he  was  concern- 
ed, either  by  Judgment  against  him  upon  the 
sustaining  of  the  demurrer  to  his  answer  or 
dismissing  of  the  case  as  to  him. 

J.  W.  Hocker  and  Zol  J.  Woods,  for  appel- 
lants. B.  F.  Williams,  W.  M.  Newell,  and 
J.  W.  Cherryhomes,  for  appellee. 

THOMAS,  J.  (after  stating  the  facts).  Ia 
this  case  we  are  confronted  by  the  prelimi- 
nary inquiry,  upon  the  motion  of  the  appel- 
lee to  dismiss  the  appeal,  as  to  whether  or 
not  the  Judgment  appealed  from  is  a  final 
Judgment.  In  order  that  a  Judgment  should 
be  final,  It  should  settle  all  the  issues  involv- 
ed as  to  all  of  the  parties.  In  the  case  of 
Hornet  v.  State,  27  Ark.  113,  the  court,  in 
passing  upon,  the  same  question,  among  oth- 
er things,  said:  "It  has  been  so  often  decid- 
ed and  fully  settled  In  this  court  that  an  ap- 
peal will  lie  only  from  a  final  order  or  Judg- 
ment, that  argument  or  reference  to  this  is 
unnecessary;  and  to  produce  an  argument 
to  show  that  an  order  overruling  a  demurrer 
to  the  bill  Is  not  a  final  Judgment  In  the 
cause  would  not  be  expected.  The  chancel- 
lor should  have  proceeded  to  render  a  de- 
cree upon  the  whole  case-  before  him."  So, 


in  the  case  at  bar,  when  the  demurrer  of  the 
plaintiff  to  the  answer  of  the  defendant  R. 
Y.  Mangum  had  been  sustained,  and  be  re- 
fused to  answer  further  or  to  amend,  the 
trial  court  should  have  proceeded  to  enter 
up  a  Judgment  against  him  for  the  amount 
of  the  note  sued  for  and  costs.  If  we  should 
now  determine  whether  or  not  the  amended 
answer  of  Case  and  Walker  stated  facts  suffi- 
cient to  constitute  a  defense  to  the  note  and 
mortgage  sued  upon,  the  cause  would  even 
then  have  to  go  back  to  the  trial  court  to  be 
disposed  of  as  to  the  other  defendant  and 
appellant,  R.  Y.  Mangum,  and  this  probably 
would  necessitate  a  trial  of  this  cause  twice 
In  this  court.  "The  rule  restricting  appeals 
to  cases  where  a  final  judgment  has  been 
rendered  is  necessary  to  prevent  the  division 
of  a  case  into  parts,  and  to  prevent  a  multi- 
plicity of  actions.  The  rule  Is  in  direct  har- 
mony with  the  principle  *  *  •  that 
cases  must  be  decided  as  an  entirety,  and  by 
one  tribunal."  See  Elliott,  App.  Proc.  |  80. 
The  motion  to  dismiss  the  appeal  of  R.  Y. 
Mangum  is  sustained,  and  the  court  of  its 
own  motion  dismisses  the  appeal  of  Case 
and  Walker,  for  the  reason  that  the  cause 
has  not  been  finally  disposed  of  as  to  all  the 
parties  and  all  the  issues  Involved  1b  the 
trial  court.  Appeal  dismissed,  and  case  re- 
manded. 

SPRINGER,  0.  J.,  and  CLAYTON  and 
TOWNSEND,  JJ.,  concur. 


BELL  v.  EDDY  et  al. 

(Court  of  Appeals  of  Indian  Territory.  June 
10,  1800.) 

APPEAL— NECESSITY  -07  BILL  OF  BXCBPTIONB 
— DEATH  OF  PARTIES— FAILURE  TO  REVIVE 
AGAINST  SUCCESSOR— DISMISSAL. 

1.  A  judgment  dismissing  a  complaint  on  mo- 
tion cannot  be  reviewed  where  no  bill  of  excep- 
tions was  preserved,  and  no  motion  for  new  trial 
was  made  in  the  trial  court. 

2.  Under  Mansf.  Dig.  Ark.  §  5246,  providing 
that  an  order  to  revive  an  action  against  the  suc- 
cessor of  a  defendant  Bhall  not  be  made  without 
the  consent  of  such  successor  unless  within  a 
year  from  the  time  when  it  could  have  been  first 
made,  a  complaint  is  properly  dismissed  where 
complainant  has  failed  to  revive  the  action 
against  defendant's  successor  within  a  year  aft- 
er his  death  was  suggested  of  record. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  William  M.  Springer,  February  1, 
1808. 

Action  by  L.  B.  Bell  against  George  A. 
Eddy  and  H.  G.  Cross,  as  receivers  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

This  action  was  brought  by  the  appellant 
on  the  20th  day  of  October,  1890,  to  recover 
from  the  defendants,  George  A.  Eddy  and 
H.  C.  Cross,  as  receivers  of  the  Missouri, 
Kansas  &  Texas  Railway,  the  possession  of 
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lota  Nog.  4  and  6,  block  17,  situate  in  what 
was  formerly  known  as  "Downlngville,"  but 
now  "Vlnlta,"  In  the  Cherokee  Nation,  Ind. 
T.  On  the  8th  day  of  November,  1892,  the 
defendants,  Eddy  and  Cross,  as  such  receiv- 
ers, filed  their  answer  to  the  plaintiff's  com- 
plaint On  the  13th  day  of  May,  1895,  the 
death  of  both  said  George  A.  Eddy  and  H.  C. 
Cross  was  suggested  of  record.  On  the  24th 
day  of  April,  1896,  the  plaintiff  filed  an 
amended  complaint  at  law,  making  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  a 
party  defendant.  On  the  7th  day  of  May, 
1896,  the  Missouri,  Kansas  &  Texas  Railway 
Company  appeared  -specially,  and  moved  to 
quash  the  writ  of  summons  which  had  been 
Issued  upon  the  plaintiff's  amended  complaint, 
and  been  served  upon  It.  On  the  29th  day  of 
January,  1898,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  and  also  one  Henry  C. 
Rouse,  who  claimed  to  be  receiver  de  bonis 
non  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  appeared,  and  filed  motion  to 
dismiss  the  plaintiff's  original  and  also  bis 
amended  complaint  On  the  1st  day  of  Feb- 
ruary, 1898,  the  plaintiff  filed  a  second  amend- 
ed complaint,  and  on  tnat  day  this  cause  com- 
ing on  to  be  heard  on  the  motion  to  dismiss 
of  the  said  H.  C.  Rouse,  receiver  de  bonis  non, 
and  the  motion  to  dismiss  of  the  Missouri. 
Kansas  &  Texas  Railway  Company,  and  all 
parties  being  present  these  motions  to  dis- 
miss were  sustained  by  the  court  and  the 
original  complaint  in  this  cause,  and  also  the 
second  amendment  to  the  complaint  were  or- 
dered dismissed  by  the  court  To  this  ac- 
tion of  the  court  the  "plaintiff,  L.  B.  Bell,  ex- 
cepted, and  was  granted  60  days  in  which 
to  file  a  bill  of  exceptions,  and  an  appeal  to 
this  court  was  prayed  and  allowed.  The 
bill  of  exceptions  was  never  prepared  pre- 
serving the  motions  to  dismiss  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  or 
of  H.  O.  Rouse,  receiver  de  bonis  non,  nor 
was  the  ruling  of  the  court  thereon  preserved 
by  bill  of  exceptions,  nor  did  the  plaintiff  file 
motion  for  a  new  trial. 

Fears  &  Bailey,  for  appellant  Clifford  L. 
Jackson,  for  appellees. 

THOMAS,  J.  (after  stating  the  facts).  The 
only  error  assigned  by  the  appellant  In  his 
brief  In  this  case  Is  as  follows:  "The  court 
erred  In  sustaining  appellees'  motion  to  dis- 
miss and  in  dismissing  appellant's  com- 
plaints." We  are  confronted  with  the  pre- 
liminary inquiry  whether  the  record  In  this 
cause  Is  presented  to  us  In  such  a  way  as  to 
enable  us  to  review  the  action  of  the  trial 
court  in  sustaining  the  motions  to  dismiss  of 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany and  of  H.  C.  Rouse,  as  receiver  de  bonis 
non  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  and  In  dismissing  the  original 
and  second  amended  complaint  of  the  appel- 
lant This  court  in  the  case  of  Severs  v. 
Trust  Co.,  35  S.  W.  233,  refused  to  review  the 


action  of  the  trial  court  In  sustaining  the 
motion  to  dismiss,  because  the  motion  to  dis- 
miss and  the  ruling  of  the  court  thereon  had 
not  been  preserved  by  bill  of  exceptions,  and 
for  the  further  reason  that  a  motion  for  a 
new  trial  had  not  been  made  In  that  case  and 
overruled.  In  that  case,  Judge  Lewis,  in  de- 
livering the  opinion  of  the  court,  said:  "It 
has  been  decided  by  the  supreme  court  of 
Arkansas  (whose  decisions  In  the  construc- 
tion of  statutes  put  In  force  in  this  jurisdic- 
tion are  most  persuasive,  if  not  Indeed,  con- 
clusive, with  us)  that  an  error  In  law  In  the 
rendition  of  a  Judgment  perceptible  from  the 
record,  without  any  reference  to  the  proceed- 
ings on  the  trial  as  shown  by  the  bfll  of  ex- 
ceptions, does  not  require  a  motion  for  new 
trial.  Perclfull  v.  Piatt,  36  Ark.  461.  What 
constitutes  the  record?  Mr.  Thompson,  In  his 
work  on  Trials  (volume  2,  §  2771),  says:  The 
record  proper  ordinarily  embraces  the  origi- 
nal writ,  the  pleadings,  and  the  entry  of  ver- 
dict and  Judgment.  If  error  is  exhibited  on 
the  face  of  the  record  proper,  It  may  be  cor- 
rected in  a  court  of  error,  unless  there  are 
statutes  changing  the  common-law  rule,  with- 
out the  necessity  of  a  bill  of  exceptions. 
Whenever  It  is  desired  to  present  for  review 
in  an  appellate  court  a  ruling  of  the  trial 
court  which  does  not  appear  upon  the  face  of 
the  record  proper,  an  exception  must  be  taken 
to  the  ruling  at  the  time  when  it  was  made, 
and  a  bill  of  exceptions  must  be  drawn  up, 
embodying  a  statement  of  the  ruling,  and 
showing  that  an  exception  was  reserved  at 
the  time  when  the  rule  was  made.'  The  Ar- 
kansas decisions  support  the  above  definition 
of  the  'record.'  Lenox  v.  Pike,  2  Pike,  14. 
See,  also,  Bateson  v.  Clark,  37  Mo.  31.  When- 
ever it  is  necessary  to  preserve,  by  a  bill  of 
exceptions,  the  ruling  of  the  trial  court  to 
secure  a  review  thereof  on  appeal,  It  is  nec- 
essary that  a  motion  for  new  trial  should  be 
made  in  the  court  below.  Dunnington  v. 
Frlck  Co.  (Ark.)  30  S.  W.  212.  In  the  case 
under  consideration,  the  fact  of  the  plaintiff's 
nonresidence  appears  in  its  pleadings,  and  is 
therefore  apparent  upon  the  face  of  the  rec- 
ord. The  fact  that  a  bond  was  not  filed  Is 
not  shown.  Both  these  facts  must  concur  to 
authorize  the  dismissal  of  the  suit  Johnson 
v.  Hoskins,  12  Ark.  635.  In  the  recitals  of 
the  judgment  there  are  statements  from 
which  it  may  be  clearly  Inferred  that  a  bond 
for  costs  was  not  filed  In  the  court  below, 
but  these  statements  are  not  properly  a  part 
of  the  judgment  A  judgment  by  the  Ar- 
kansas Code  (section  399),  Is  'a  final  deter- 
mination of  the  rights  of  the  parties  In  an 
action.'  The  reasons  announced  by  the  court 
to  sustain  Its  decision  constitute  no  part  of 
the  judgment  and  do  not  become  such  by 
reason  of  the  fact  that  the  clerk  may  enter 
them  upon  the  minutes.  Such  matters  are 
properly  presented  for  review  by  bill  of  ex- 
ceptions only.  Freem.  Judgm.  H  2,  78;  2 
Thomp.  Trials,  H  2773,  2776,  2781;  Elliott. 
App.  Proc.  814,  815.  In  the  case  of  Hall  v. 
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Bonville,  38  Ark.  495,  the  court  said:  'It  is 
true  that  In  the  judgment  entry  there  is  a 
statement  of  the  evidence  introduced  on  the 
trial  or  agreed  on,  and  of  the  declaration  of 
the  law  of  the  case  made  by  the  court;  but 
K  is  the  province  of  the  bill  of  exceptions, 
and  not  of  the  judgment  entry,  to  bring  on 
the  record  facts  proven  or  admitted  on  the 
trial,  and  the  declarations  of  law  made  by 
the  court  upon  them.'  This  must  be  a  cor- 
rect statement  of  the  law,  otherwise  a  Judg- 
ment might  become  the  vehicle  for  present- 
ing upon  appeal  any  ruling  of  the  trial  court 
at  any  stage  of  the  trial.  'Nothing  can  be 
made  a  matter  of  record  by  calling  it  by  that 
name,  nor  by  Inserting  it  among  the  proper 
matters  of  record.'  Freem.  Judgm.  f  78. 
*  *  *  Because  the  action  of  the  trial  court 
In  the  particulars  complained  of  is  not  pre- 
sented in  such  mode  as  authorizes  this  court 
to  determine  the  same,  the  judgment  of  the 
court  below  Is  affirmed." 

"Whenever  it  is  desired  to  present  for  review 
fa  an  appellate  court  a  ruling  of  the  trial  court 
which  does  not  appear  from  the  face  of  the  rec- 
ord proper,  an  exception  must  be  taken  to  the 
ruling  at  the  time  when  it  was  made,  and  a  bill 
•f  exceptions  must  be  drawn  up  embodying  a 
statement  of  the  rulings,  and  showing  that  an 
exception  thereto  was  reserved  at  the  time 
when  the  ruling  was  made."  2  Thomp.  Tri- 
als, p.  2101,  i  2771. 

"Collateral  motions,  such  as  motions  to 
make  more  speciac,  to  separate,  and  the  like, 
must  be  brought  into  the  record  by  a  bill  of 
exceptions,  or  by  a  special  order  of  the  court 
making  them  a  part  of  the  record.  To  this 
class  of  motions  belong  motions  to  dismiss." 
Elliott,  App.  Proc.  p.  766,  §  814. 

"Bullngs  upon  motions  are  not  deemed  to 
be  saved  for  review  in  an  appellate  court,  un- 
less the  motion  and  rulings  are  exhibited  in 
bill  of  exceptions.  It  is  not  sufficient  that  the 
elerk  of  the  trial  court  has  inserted  in  the 
transcript  what  purports  to  be  a  copy  of  the 
motion.  The  rule  applies  to  motions  which 
are  dispositive  of  the  proceedings,— such  as 
motions  to  dismiss  the  appeal  by  which  the 
eause  has  been  brought  from  an  inferior  ju- 
risdiction, or  a  motion  in  the  court  to  which 
the  cause  has  been  taken  by  a  change  of 
venue  to  dismiss  the  cause;  and  the  rule  ap- 
plies in  criminal  as  well  as  civil  cases."  2 
Thomp.  Trials,  pp.  2107,  2108,  f  2776. 

"The  clerk  has  copied  into  the  transcript 
an  entry  showing  that  a  motion  was  made 
to  strike  out  a  part  of  the  amended  com- 
plaint, and  that  the  same  was  sustained. 
Said  motion  and  the  rulings  of  the  court  there- 
on are  not  made  a  part  of  the  record  by  a 
bill  of  exceptions,  and  it  has  been  uniformly 
held  by  this  court  that  such  motions  and  the 
ruling  of  the  court  thereon  form  no -part  of 
the  record  unless  brought  in  by  bill  of  excep- 
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Uons.  Dudley  v.  Plgg  (Ind.  Sup.)  48  N.  IB. 
642,  and  cases  cited.  Such  -motions  and  the 
ruling  of  the  court  thereon,  although  copied 
into  the  record  by  the  clerk,  form  no  part 
thereof,  and  cannot  be  considered  by  this 
court.  Dudley  v.  Plgg,  supra,  and  cases  cit- 
ed." State  v.  Halter  (Ind.  Sup.)  49  N.  E.  7. 
See,  also,  2  Thomp.  Trials,  p.  2107,  i  2775. 

"The  record  failing  to  set  out  any  evidence 
whatever  In  support  of  the  motion  [motion  to 
dismiss],  the  presumption  is  in  favor  of  the 
decision  of  the  court  below."  Hlckey  v. 
Smith,  6  Ark.  456.  See,  also,  Montgomery  v. 
Carpenter,  5  Pike,  264;  Cox  v.  Garvin,  6 
Ark.  431;  Dow  v.  U.  S.,  27  C.  0.  A  42,  81 
Fed.  1004. 

"Did  the  court  err  In  refusing  to  dismiss  the 
suit  on  the  motion  of  the  defendant  below? 
To  enable  this  court  to  revise  the  judgment 
given  upon  this  motion,  all  of  the  testimony 
before  the  court  on  the  hearing  of  the  motion 
should  have  been  made  of  record  in  the  case 
by  a  bill  of  exceptions  or  otherwise;  or,  if 
there  was  no  testimony  adduced,  this  fact 
should  be  made  to  appear,  so  as  to  avoid  the 
effect  of  the  presumption  of  law  always  in- 
dulged in  in  such  cases  where  the  adjudica- 
tion must  of  necessity  have  depended  upon 
facts  to  be  established  by  testimony."  Mc- 
Quald  v.  Tait,  5  Pike,  309. 

We  are  therefore  of  the  opinion  that,  the 
motion  to  dismiss  and  the  rulings  of  the 
court  thereon  not  having  been  preserved  by 
a  bill  of  exceptions,  and  no  motion  for  a  new 
trial  having  been  filed  or  passed  upon  by  the 
court,  we  are  unable  to  review  the  judgment 
of  the  lower  court  dismissing  the  complaints 
of  the  appellant,  and,  in  the  absence  of  a  bill 
of  exceptions  and  motion  for  a  new  trial,  the 
presumption  Is  that  the  judgment  of  the  low- 
er court  was  correct.  If  these  motions  had 
been  properly  brought  up  on  the  record,  and 
we  could  consider  them,  as  well  as  the  rul- 
ings of  the  court  on  them,  as  a  part  of  the 
record,  It  would  seem  that  the  trial  court  did 
not  commit  an  error  in  dismissing  the  com- 
plaint of  the  appellant,  because  he  had  failed 
to  revive  his  action  against  the  successor  of 
the  original  defendants,  Eddy  and  Cross, 
within  a  year  after  the  date  that  their  deaths 
were  suggested  of  record.  Section  6246, 
Mansf.  Dig.  Ark.,  is  as  follows:  "An  order 
to  revive  an  action  against  the  representatives 
or  successor  of  a  defendant  shall  not  be  made 
without  the  consent  of  such  representatives 
or  successor,  unless  within  one  year  from  the 
time  when  It  could  have  been  first  made." 
Inasmuch  as  the  action  of  the  trial  court  in 
the  particulars  complained  of  Is  not  present- 
ed in  such  a  mode  as  authorizes  this  court  to 
determine  the  same,  the  judgment  of  the 
court  below  Is  affirmed. 

CLAYTON  and  TOWNSEND,  JJ„  concur. 
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GULP,  C.  ft  S.  F.  RY.  CO.  t.  CLARK. 

(Court  of  Appeals  of  Indian  Territory.  June 
7,  1809.) 

TRESPASS— TITLE— DAMAGES— PUBLIC  LANDS- 
HOMESTEAD— RIPARIAN  RIGHTS 
—NEGLIGENCE. 

1.  An  action  of  trespass  for  causing  land  to 
be  washed  away  through  maintaining  a  dike  in 
a  river  may  be  brought  by  one  who  nas  entered 
upon  the  land  under  the  homestead  laws  of  the 
United  States,  and  obtained  a  receipt  from  the 
receiver  of  the  land  office. 

2.  The  land  ceased  to  be  public  domain  when 
the  receipt  was  given,  and  hence  the  measure  of 
damages  is  the  value  of  the  property  destroyed. 

3.  Where  a  riparian  owner,  by  the  erection  of 
dikes,  changes  the  natural  channel  of  the  stream, 
and  deflects  the  current  so  as  to  throw  the  wa- 
ter upon  an  opposite  owner's  land,  washing  it 
away,  he  is  liable  for  the  damage  done,  regard- 
less of  any  question  of  negligence  in  the  con- 
struction or  maintenance  of  the  dikes. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  November 
1,  1897. 

This  la  a  suit  for  damages  by  H.  H.  Clark, 
appellee,  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company,  appellant,  In  which  ap- 
pellee charged  that  appellant,  by  the  construc- 
tion and  maintenance  by  it  of  certain  dikes  In 
the  South  Canadian  river,  and  nearly  opposite 
the  appellee's  farm,  which  Is  located  in  the 
territory  of  Oklahoma,  has  so  changed  the 
current  and  channel  of  the  river  as  to  cause 
the  water  of  the  river  to  be  thrown  against 
and  upon  the  appellee's  land,  entirely  destroy- 
ing and  carrying  away  about  90  acres,  and 
destroying  about  66  acres  of  growing  corn. 
The  appellee  recovered  a  judgment  for  the 
sum  of  $2,000  in  the  court  below.  Appellant's 
motion  for  a  new  trial  was  overruled,  and  ap- 
peal was  taken  to  this  court  Affirmed. 

The  fourth  assignment  of  error  in  part  com- 
plains of  that  paragraph  of  the  court's  charge 
which  directed  the  Jury,  In  the  event  of  a  ver- 
dict for  plaintiff,  to  assess  his  damages  at 
what  the  proof  might  show  was  his  actual 
damage,  and  instructed  them  that  they  might 
"arrive  at  that  proposition  by  the  value  of  the 
property  shown  by  the  testimony  to  be  de- 
stroyed, or  the  diminution  In  the  value  of  the 
property  before  and  after  the  washing  away 
of  the  same  or  the  damage  occurred." 

J.  R.  Cottlngham  and  Led  better  &  Bledsoe, 
for  appellant.  Eddleman  &  Kendrlck,  F.  P. 
Cease,  and  J.  F.  Sharp,  for  appellee. 

THOMAS,  J.  The  first  question  presented 
by  appellant  In  Its  brief  is  as  to  whether  or 
not  the  title  of  the  appellee  was  such  that  he 
could  maintain  this  action.  In  the  year  1893 
he  bad  entered  upon  and  taken  possession  of 
this  land  by  virtue  of  the  homestead  laws  of 
the  United  States,  and  had  obtained  a  dupli- 
cate receipt  from  the  receiver  of  the  land  office 
at  Oklahoma  City.  He  had  entered  upon  this 
land,  cultivated  it,  improved  it,  and  was  in 
possession  of  it  at  the  time  the  injury  com- 


plained of  occurred.  Appellant  In  its  brief 
disputes  the  right  of  the  appellee  to  maintain 
this  action  upon  this  receiver's  certificate,  and 
asks  the  question,  on  page  9,  "If  defendant 
bad  taken  possession  of  this  ninety  acres  of 
laad  and  bad  fenced  the  same,  and  the  plain- 
tiff had  sued  for  possession,  would  it  have 
been  incumbent  upon  him  to  prove  title?" 
How  can  that  be  distinguished  from  a  ease 
where,  Instead  of  taking  possession,  the  de- 
fendant is  charged  with  having  carried  the 
land  away,  by  means  of  the  Canadian  and 
connecting  streams,  Into  the  Gulf  of  Mexico? 
Section  2628,  Mansf.  Dig.,  provides  that  "an 
action  of  ejectment  may  be  maintained  in  all 
cases  where  the  plaintiff  claims  the  possession 
of  the  premises  under  or  by  virtue  of:  First 
An  entry  made  with  the  register  aad  receiver 
of  the  proper  land  office  of  the  United  States. 
Second.  A  pre-emption  right  under  the  laws 
of  the  United  States.  Third.  Where  an  im- 
provement has  been  made  by  him  on  any  of 
the  public  lands  of  the  United  States,  whether 
the  lands  have  been  surveyed  or  not.  And 
where  any  person  other  than  those  to  whom 
the  right  of  action  is  given  by  the  preceding 
clauses  of  this  section  is  in  possession  of  such 
improvement"  In  the  case  of  Wilson  v. 
Owens,  38  S.  W.  976,  decided  by  this  court 
It  was  held  that  the  chapter  on  ejectment  of 
Mansfield's  Digest  was  in  force  in  the  Indian 
Territory  by  act  of  congress  of  March  1,  1889. 
although  not  specifically  enumerated  in  that 
act  The  supreme  court  of  Arkansas,  In  at 
least  three  cases  which  have  been  called  to  onr 
attention,  has  held  that  the  action  of  eject- 
ment could  be  maintained;  upon  a  certificate 
of  a  homestead  entry  such  as  that  offered  in 
evidence  by  the  appellee  In  this  ease  In  the 
case  of  Gaither  v.  Lawson,  31  Ark.  27»,  Chief 
Justice  English  said  upon  this  point  which 
was  involved  in  the  case:  "A  receipt  of  the 
receiver  of  the  United  States  land  office  for 
the  fees  and  commissions  paid  by  an  applicant 
for  a  homestead,  under  the  provisions  of  the 
homestead  act  of  congress,  will  entitle  the 
holder  to  maintain  the  action  of  ejectment" 
See,  also,  cases  of  Brammett  ▼.  Pearle,  88  Ark. 
471,  and  HH1  v.  Plunkett,  41  Ark.  466.  In  an 
three  of  these  cases  the  right  to  recover  was 
based  upon  the  receiver's  certificate,  as  in  the 
case  at  bar.  In  the  case  of  Railroad  Co.  v. 
Johnson,  4  C.  C.  A.  462,  64  Fed.  479,  Judge 
Caldwell,  of  the  circuit  court  of  appeals.  In 
delivering  the  opinion  of  the  court,  said:  "The 
nomber  of  cases  coming  from  this  territory  in 
which  this  defense  Is  sought  to  be  set  up  by 
the  wrongdoer  against  the  plaintiff  tn  posses- 
sion will  justify  a  reference  tn  some  of  the 
authorities.  In  Com.  Dig.  tit  Trespass'  (B2i. 
It  is  said:  'So,  an  intruder  on  the  king's  pos- 
session may  maintain  trespass.'  In  Wilbra- 
ham  v.  Snow,  2  Saund.  47e,  note  f :  'So,  pos- 
session wi*h  an  assertion  of  title,  or  even 
possession  alone,  gives  the  possessor  such  a 
property  as  will  enable  him  to  maintain  this 
action  [trover]  against  the  wrongdoer;  for  pos- 
session is  prima  facie  evidence  of  property.* 
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In  Add.  Torts,  358,  it  is  laid  down  that,  'as 
against  the  wrongdoer,  possession  is  title,  and 
the  presumption  of  law  Is  that  the  possession 
and  ownership  of  chattels  go  together,  and 
that  presumption  cannot  be  rebutted  by  evi- 
dence that  the  right  of  property  was  in  a  third 
person,  offered  as  a  defense  by  one  who  ad- 
mits that  he  had  no  title,  and  was  a  wrong- 
doer, when  he  took  or  converted  the  goods. 
A  wrongdoer,  therefore,  In  actual  possession 
of  goods,  the  property  of  another,  can  recover 
their  value  in  an  action  against  another  wrong- 
doer, who  takes  the  goods  from  him.*  And  pos- 
session of  land,  without  even  a  claim  of  title, 
vests  a  sufficient  right  of  property  in  the  per- 
son who  has  such  possession  to  enable  him  to 
hold  the  land  against  all  the  world  except  the 
true  owner.  Tied.  Real  Prop,  g  602.  It  is 
prima  facie  evidence  of  seisin  in  fee,  which  is 
the  highest  estate  in  land,  and  a  prior  posses- 
sion is  sufficient  to  entitle  the  party  to  recov- 
er In  an  action  of  ejectment  against  a  mere 
intruder  or  wrongdoer.  Tyler,  Ej.  70,  72. 
And  if  the  railroad  company,  Instead  of  burn- 
ing this  property,  had  taken  forcible  possession 
of  it,  the  plaintiff  could  have  recovered  the 
property  without  showing  other  right  or  title 
than  his  prior  actual  and  peaceable  possession. 
A  leading  case  on  this  subject  is  Graham  v. 
Peat,  1  Bast,  244.  In  that  case  Lord  Kenyon, 
O.  J.,  said:  There  is  no  doubt  but  that  the 
plaintiff's  possession  in  this  case  was  suffi- 
cient to  maintain  trespass  against  the  wrong- 
doer, and.  If  he  could  not  have  maintained  an 
ejectment  upon  such  a  demise,  It  is  because 
that  is  a  fictitious  remedy,  founded  upon  title. 
Any  possession  Is  a  legal  possession  against 
the  wrongdoer.'"  It  would  therefore  seem 
that  both  under  the  statute  of  Arkansas  and 
the  decisions  of  the  supreme  court  of  Arkan- 
sas prior  to  the  adoption  of  that  statute,  and 
which  are  binding  upon  this  court,  as  well  as 
under  the  above  decision  of  Judge  Caldwell  in 
the  case  of  Railroad  Co.  v.  Johnson,  the  .appel- 
lee had  a  sufficient  title  to  maintain  an  action 
of  ejectment  against  the  appellant,  and  there- 
fore could  maintain  this  action  of  trespass 
against  it  for  taking  and  carrying  away  land 
to  which  he  was  entitled. 

The  appellant  also  contends  that,  even 
though  the  appellee  did  have  such  a  title  that 
be  could  have  maintained  this  action,  yet  the 
measure  of  damage  as  given  by  the  presiding 
judge  In  his  charge  to  the  jury  was  incorrect. 
In  the  above  case  of  Railroad  Co.  v.  Johnson, 
Judge  Caldwell  further  said,  as  relating  to  the 
measure  of  damage:  "The  court  properly  in- 
structed the  jury  that  the  plaintiff's  possession 
of  the  property  was  sufficient  evidence  of  bis 
title  as  against  the  defendant"  The  appellee 
In  this  case  was  not  only  In  actual  possession 
of  this  land,  but  had  greatly  improved  it,  and 
had  taken  steps  to  acquire  a  perfect  title  to  it, 
when  he  charges  that  the  appellant,  by  Its 
wrongful  action,  deprived  him  of  it  In  the 
case  of  Wisconsin  Cent.  R.  Co.  v.  Price  Co., 
138  U.  a  496,  10  Sup.  Ct  344.  Mr.  Justice 
Field,  In  delivering  the  opinion  of  the  court,  In 


substance  stated:  After  public  lands  have  been 
entered  at  the  land  office,  and  certificate  of  en- 
try obtained,  they  are  private  property;  the 
government  agreeing  to  make  a  conveyance  as 
soon  as  it  can,  and  In  the  meantime  holding 
the  naked  legal  fee  In  trust  for  the  purchaser, 
who  has  the  equitable  title.  In  that  case  he 
cited  Carroll  v.  Safford,  3  How.  441,  In  which 
it  was  held  that  after  the  land  was  entered, 
and  receipt  of  certificate  given,  the  land  so 
entered  ceased  to  be  public  domain,  and  so 
taxable.  Said  the  court:  "When  the  land  was 
purchased  and  paid  for,  it  was  no  longer  prop- 
erty of  the  United  States,  but  of  the  pur- 
chaser." And  again:  "It  is  Bald  the  fee  is  not 
In  the  purchaser,  but  in  the  United  States,  un- 
til the  patent  shall  be  issued.  This  is  so,  tech- 
nically, at  law,  but  not  In  equity.  The  land 
in  the  hands  of  the  purchaser  of  real  estate 
descends  to  his  heirs,  and  does  not  go  to  his 
executors  and  administrators."  See,  also,  the 
case  of  Wltherspoon  v.  Duncan,  4  Wall.  210,  in 
which  the  court  said:  "In  no  just  sense  can 
lands  be  said  to  be  public  lands  after  they  have 
been  entered  at  the  land  office  and  certificate 
of  entry  obtained.  If  public  lands  before  the 
entry,  after  it  they  are  private  property.  The 
contract  of  purchase  is  complete  when  the  cer- 
tificate is  executed  and  delivered,  and  there- 
after the  land  ceases  to  be  a  part  of  the  pub- 
lic domain."  See,  also,  Railroad  Co.  v.  Fres- 
co tt  16  Wall.  603;  Railroad  Co.  v.  McShane, 
22  Wall.  444.  In  the  light  of  the  foregoing,  we 
are  of  the  opinion  that  the  contention  of  the 
appellant  that  the  appellee  did  not  have  such 
a  title  to  the  land  as  to  enable  him  to  main- 
tain an  action  of  trespass  or  of  ejectment  is  not 
well  taken,  and  that  the  measure  of  damage,  as 
given  by  the  court  to  the  Jury,  is  correct 

The  case  of  Railroad  Co.  v.  Ragsdale  (Tex. 
Sup.)  2  S.  W.  515,  is  not,  in  our  opinion,  ap- 
plicable to  this  case.  In  that  the  plaintiff 
had  conveyed  the  land  by  absolute  deed,  and 
after  conveying  it  remained  in  possession  from 
the  1st  day  of  May  until  the  1st  day  of  No- 
vember under  a  verbal  agreement,  and  during 
that  interval  between  May  and  November  the 
grass  and  timber  on  this  land  which  he  had 
conveyed  was  set  on  fire  and  destroyed  by  a 
locomotive  of  the  defendant  Railroad  Com- 
pany. The  court  in  that  case  held,  and  we 
think  properly  so,  that  he  could  only  recover 
nominal  damages.  In  the  case  of  Taylor  v. 
Fickas,  64  Ind.  167,  cited  by  appellant,  the 
owner  of  the  land  planted  a  row  of  trees  on 
his  own  land,  and  along  the  division  line  be- 
tween his  land  and  that  of  an  adjoining  pro- 
prietor, the  effect  of  which  was  to  obstruct 
the  passage  of  driftwood  carried  upon  the  land 
of  the  adjoining  proprietor  by  the  overflow  of 
the  Ohio  river  adjacent  to  the  lands  of  both 
proprietors,  to  the  injury  of  such  adjacent  land. 
It  was  held  that  no  action  would  lie  therefor. 
Judge  Riddle,  In  delivering  the  opinion  of  the 
court  In  that  case,  among  other  things  said: 
"In  the  complaint  before  us  there  is  no  aver- 
ment of  any  water  course,  except  indeed,  by 
way  of  parenthesis,  that  the  place  during  floods 
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Is  a  part  of  the  Ohio  river,  but  the  facts  aver- 
red clearly  show  that  It  is  not  upon  the  bed 
Of  the  river,  nor  within  ItB  channel,  nor  be- 
tween its  banks;  in  short,  that  It  Is  no  part 
of  the  water  course,  but  that  the  flow  over 
the  entire  surface  of  the  land  is  occasioned  by 
temporary  causes,  and  Is  not  usually  there. 
The  rights  of  the  appellee,  therefore,  are  such 
as  a  proprietor  may  have  in  surface  water, 
which,  as  we  have  seen,  is  a  part  of  his  land, 
and  the  Injuries  or  inconveniences  which  the 
appellant  Is  alleged  to  have  suffered  are  such 
as  arise  from  the  changes,  accidents,  and  vicis- 
«itudes  of  natural  causes."  That  case,  In  our 
opinion,  has  no  applicability  to  the  case  at  bar, 
because  in  this  case  it  is  charged  that  the  ap- 
pellant, by  the  erection  of  its  dykes,  not  only 
•changed  the  natural  channel  of  the  Canadian 
river,  but  also  deflected  its  current  so  as  to 
throw  the  water  npon  the  appellee's  land. 
Judge  BIddle  further  stated,  in  his  opinion  in 
the  case  of  Taylor  v.  Fickas:  "While  the  own- 
ers of  land  may  not  obstruct  water  courses 
to  the  injury  of  others,  they  must  be  permit- 
ted to  fence  and  cultivate  their  fields  and  im- 
prove their  land  in  the  way  which  best  sub- 
serves their  Interest,  without  being  responsible 
for  the  accidents  of  floods  or  the  shirtings  of 
surface  water  occasioned  thereby,  although 
sometimes  slight  and  temporary  injuries  may 
result  therefrom  to  adjoining  owners.  These 
are  accidents  which  must  be  borne  alike  by 
all."  In  the  case  of  Hoard  v.  City  of  Des 
Moines  (Iowa)  17  N.  W.  527,  also  cited  by  ap- 
pellant, the  court  stated:  'It  is  not  claimed 
that  the  city  obstructed  a  natural  stream  by 
the  erection  of  the  levee.  The  most  that  can 
fee  claimed  from  the  evidence  la  that,  after  the 
levee  was  constructed,  the  water  In  time  of 
overflows  was  deeper  on  plaintiff's  lands  caus- 
ed by  the  levee.  It  was  not  permitted  to  over- 
flow that  part  of  the  city  east  of  the  levee,  and 
pass  off  In  that  direction.  •  *  *  Every 
owner  of  land  has  a  right  to  protect  himself 
from  overflow  by  water  from  a  river,  even 
though  by  excluding  the  water  from  his  own 
premises  he  deepens  it  between  his  land  and 
the  river.  It  appears  to  us  that  what  the 
plaintiff  claims  is  that- he  has  a  right  to  plant 
himself  on  low  ground  next  to  the  river,  and 
insist  that  overflow  water  shall  pass  over  his' 
land  onto  the  land  of  some  other  persons. 
That  be  has  no  such  right  requires  no  written 
argument  nor  authority  to  demonstrate."  In 
the  case  of  Railway  Co.  v.  Stephens,  73  Ind. 
278,  Judge  Woods,  in  delivering  the  opinion  of 
-the  court,  said:  "With  reasonably  near  approx- 
imation to  accuracy  it  may  be  laid  down  as  a 
general  rule  that  upon  the  boundaries  of  his 
own  land,  and  not  interfering  with  any  natural 
■or  prescriptive  water  course,  the  owner  may 
•erect  such  barriers  as  he  may  deem  necessary 
to  keep  the  surface  water  or  overflowing  floods 
-coming  from  or  across  adjacent  lands;  and 
for  any  consequent  repulsion,  turning  aside,  or 
heaping  up  of  these  waters,  to  the  injury  of 
■other  lands,  he  will  not  be  responsible;  but 
such  waters  as  fall  in  rain  and  snow  on  his 


land,  or  come  thereon  by  surface  drainage  from 
or  over  contiguous  lands,  he  must  keep  with- 
in his  boundaries,  or  permit  them  to  flow  off 
without  artificial  Interference,  unless,  within 
the  limits  of  his  land,  he  can  turn  them  into 
natural  water  courses.  This  Is  in  accordance 
with  the  general  principle  that  such  waters 
are  common  enemies,  which  each  proprietor 
may  fight  off  as  he  will;  but,  once  on  his  land, 
they  become  bis  property  (In  a  qualified  sense, 
of  course),  and  the  maxim  applies,  'So  use  your 
own  as  not  to  Injure  the  property  of  another.'  " 
In  the  case  of  Railroad  Co.  v.  Henry,  44  Ark. 
363,  cited  by  appellee,  Judge  Smith  said:  "So 
far  as  a  diversion  of  the  water  of  the  running 
stream  from  its  natural  channel  is  concerned, 
the  authorities  are  not  in  conflict,  but  some 
courts  have  taken  a  distinction  between  run- 
ning water  and  surface  water.  However,  the 
sound  rule  appears  to  be  that  whoever,  by  ar- 
tificial means,  changes  the  natural  condition 
of  another  man's  land,  whereby  he  is  damni- 
fied, ought  to  answer  to  him  for  the  damage." 
As  it  was  expressed  by  the  supreme  court  of 
Texas  in  Railway  Co.  v.  Donahoo,  59  Tex.  128: 
"If,  by  construction  of  the  roadbed  and  ditches, 
the  surface  water  is  diverted  from  its  usual 
and  ordinary  course,  and  by  means  of  embank- 
ments or  ditches  such  surface  water  is  convey- 
ed to  any  particular  place,  and  thereby  over- 
flows land  which,  before  the  construction  of 
the  road,  did  not  overflow,  the  company  will 
be  liable  to  the  landowner  for  such  Injury." 
See,  also,  Railroad  Co.  Chapman,  39  Ark. 
463.  In  that  case,  Judge  Eakln,  in  delivering 
the  opinion  of  the  court,  stated:  "With  regard 
to  running  streams,  all  the  authorities,  English 
and  American,  agree  in  holding  that  a  riparian 
proprietor  has  no  right  to  alter  their  usual 
flow  In  any  manner  Injurious  to  others  above 
or  below  bi"»,  under  any  circumstances,  what- 
ever may  be  bis  necessities,  or  whatever  care 
be  may  exercise.  The  right  of  each  to  use  the 
water  as  it  is  accustomed  to  ran  la  absolute. 
He  may  not  retain  It  upon  his  soil  by  dams 
and  reservoirs,  that  it  may  not  go  on  down  in 
its  usual  course  to  his  neighbor,  except  the 
variation  be  small,  and  not  unreasonable.  Nor 
can  he  so  obstruct  it  as  to  flood  the  land  of  bis 
neighbor  above.  Upon  this  point  the  authori- 
ties are  numerous  and  uniform.  They  are  to 
be  found  in  all  the  text  books  upon  the  sub- 
ject, and  citations  are  unnecessary." 

There  was  testimony  tending  to  show  that 
the  building  of  these  dykes  by  the  appellant 
had  not  only  changed  the  natural  channel  of 
the  Canadian  river  from  the  side  of  the  river 
on  which  these  dykes  were  located  to  the  op- 
posite side  of  the  river,  where  the  appellee's 
land  was  located,  but  that  the  current  of  the 
river  when  It  struck  these  dykes  changed  its 
course,  and  was  forced  directly  against  and 
upon  the  appellee's  land;  and  as  the  jury  in 
this  case  was  permitted  to  view  the  place 
where  the  dykes  were  located,  as  well  as  the 
river  bed  and  the  appellee's  lands,  their  find- 
ing as  to  whether  or  not  these  dykes  had 
changed  the  channel  and  current  of  the  river 
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to  the  appellee's  damage  should  not  be  disturb- 
ed; and,  as -there  was  testimony  to  support 
the  finding  of  the  jury  In  that  respect,  the  trial 
court  properly  refused  to  Instruct  the  jury  to 
return  a  verdict  for  the  appellant  The  trial 
court  in  its  charge  to  the  jury  properly  de- 
clared the  law  in  this  case,  and  in  refusing  to 
charge  the  jury  as  requested  by  the  appellant 
no  error  was  committed,  because  the  court  had 
already  Instructed  the  jury  that  the  appellant 
had  a  right  to  erect  and  maintain  the  necessary 
dykes  for  the  protection  of  its  property  against 
the  encroachments  of  the  river,  but  that  It  had 
no  right  to  build  or  maintain  dykes  or  other 
structures  in  said  river  which  would  change 
the  current  and  channel  of  the  river,  to  the 
injury  of  the  plaintiffs  property.  The  jury 
must  have  found  that  this  dyke  did  change  the 
natural  channel*  of  the  river,  as  well  as  deflect 
its  current,  and  throw  the  water  over  on -plain- 
tiffs land,  so  as  to  wash  away  and  destroy 
some  90  acres  of  it,  and,  having  found  that, 
the  question  of  negligence,  as  to  the  construc- 
tion or  maintenance  of  the  dykes,  was  not  In- 
volved In  the  case.  We  find  no  error  in  this 
record.  On  the  contrary,  the  rulings  of  the 
trial  court,  the  verdict  of  the  jury,  and  the 
judgment  In  favor  of  appellee  all  appear  to  be 
regular,  just,  and  lawful  The  judgment  of 
the  court  below  Is  affirmed. 

SPRINGER,  0.  J.,  and  CLAYTON,  J.,  con- 
cur. 


BROWN  v.  WOOLSEY. 

(Court  of  Appeals  of  Indian  Territory.  June 
12,  1899.) 

APPEAL  RECORD — UNLAWFUL  DETAINER- 
TITLE— EVIDENCE. 

1.  Evidence,  though  copied  into  the  transcript, 
Is  not  part  of  the  record,  not  being  Incorporated 
in  the  bill  of  exceptions. 

2.  Evidence  that  plaintiff  has  the  title  of  the 
original  landlord,  is  admissible  in  action  of  un- 
lawful detainer. 

3.  Refusal  to  admit  in  evidence  the  judgment 
in  a  prior  action  of  unlawful  detainer  between 
parties  different  from  those  in  the  present  suit 
cannot  be  held  error,  it  being  binding  only  in 
case  the  parties  to  the  present  action  had  suc- 
ceeded those  of  the  former  action  as  to  their  ti- 
tle and  interest  to  the  premises  sued  for,  and  the 
bill  of  exceptions  failing  to  show  all  the  evi- 
dence relative  thereto. 

4.  The  bill  of  exceptions  failing  to  present  all 
the  evidence,  the  presumption  is  that  the  judg- 
ment was  supported  by  sufficient  evidence. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  Constantine  B.  Kllgore, 
February  19,  1897. 

Action  by  N.  B.  Woolsey  against  T.  P. 
Brown.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  appellee,  N.  B.  Woolsey,  a  citizen  of 
the  Chickasaw  nation,  brought  this  suit  of 
unlawful  detainer  against  the  appellant,  T. 
P.  Brown,  to  recover  the  possession  of  about 
160  acres  of  land  situated  In  the  Chickasaw 


nation,  alleging  that  he  was  the  original 
owner  of  the  premises  sued  for  by  purchase 
from  the  original  landlord,  and  that  the  de- 
fendant and  appellant,  T.  P.  Brown,  a  citi- 
zen of  the  United  States,  held  under  the  ten- 
ant of  the  original  landlord,  from  whom  he 
had  purchased;  that  the  term  of  the  tenant 
through  whom  T.  P.  Brown,  the  appellant, 
held,  had  expired,  and  that  the  appellant,  T. 
P.  Brown,  unlawfully  detained  the  posses- 
sion of  the  premises,  to  his  damage  In  the 
sum  of  $500,  and  prayed  the  judgment  of  the 
court  against  the  appellant  for  the  posses- 
sion of  the  premises  and  $500  damages.  The 
defendant  and  appellant  answered  that  he 
was  a  Choctaw  Indian;  that  he  held  the  prem- 
ises sued  for  by  purchase,  and  that  he  had 
been  in  the  continual  adverse  possession  of 
the  premises  sued  for  for  more  than  three 
years  prior  to  the  institution  of  this  suit. 
He  denied  that  the  plaintiff  was  the  owner 
of  the  premises  sued  for,  or  entitled  to  their 
possession;  denied  that  he  (the  appellant) 
had  ever  occupied  the  premises  sued  for  as 
a  tenant  of  the  plaintiff,  or  any  other  per- 
son; and  denied  that  he  unlawfully  detained 
the  premises  sued  for.  A  trial  was  had  be- 
fore a  jury,  and  a  verdict  was  rendered  for 
the  plaintiff  and  appellee  for  the  possession 
of  the  premises,  without  damages.  Motion 
for  new  trial  was  made,  and  overruled,  and 
judgment  was  entered  in  accordance  with 
the  verdict,  from  which  an  appeal  was 
prayed  and  allowed  to  this  court 

D.  B.  Trammell,  for  appellant  Gilbert  & 
Gilbert,  for  appellee. 

THOMAS,  J,  (after  stating  the  facta). 
The  record  In  this  cause  Is  presented  to  us 
by  the  appellant  In  such  shape  that  we  are 
unable  to  review  the  rulings  of  the  trial 
court  upon  most  of  the  propositions  present- 
ed to  us  by  his  counsel,  for  the  reason  that 
these  rulings  of  the  trial  court  can  only  be 
reviewed  In  this  court  when  it  affirmatively 
appears  that  the  bill  of  exceptions  which  Is 
made  a  part  of  the  record  In  the  cause  con- 
tained "all  of  the  evidence  given  In  the 
cause."  The  so-called  "statement  of  facts" 
and  judgment  In  the  case  of  G.  H.  Gamblin 
and  A.  M.  Gamblin  against  G.  S.  Brown, 
and  a  paper  purporting  to  be  a  contract  be- 
tween T.  P.  Brown  and  G.  S.  Brown,  al- 
though copied  Into  the  transcript  are  not 
parts  of  the  record  In  this  case,  and  cannot 
be  considered  by  this  court  because  they 
were  not  properly  Incorporated  In  the  bill 
of  exceptions. 

1.  The  appellant  has  filed  a  motion  in  this 
court  to  "reverse  the  judgment  of  the  lower 
court,  with  an  order  to  the  court  below  to 
dismiss  this  cause,  because  It  is  apparent 
from  the  face  of  the  transcript  that  the  low- 
er court  had  no  jurisdiction  to  try  the  cause 
because  the  plaintiff  and  defendant  are  both 
Indian  citizens,  one  a  Choctaw  and  the  oth- 
er a  Chickasaw,  and  that  neither  were  cltl- 
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sens  of  the  United  .States."  The  plaintiffs 
complaint  alleges  that  he  Is  a  Chickasaw, 
and  that  the  defendant  Is  a  citizen  of  the 
United  States.  The  defendant,  in  his  an- 
swer, alleges  that  he  Is  a  Choctaw.  What 
the  testimony  was  In  this  cause  as  to  the 
citizenship  of  the  parties  we  are  unable  to 
say  with  certainty,  as  It  does  not  appear  af- 
firmatively from  the  bill  of  exceptions  that 
all  of  the  evidence  given  In  this  cause  and 
before  the  trial  court  is  presented'  to  us  in 
the  bill  of  exceptions.  It  is,  however,  ap- 
parent that  all  of  the  testimony  in  this  cause 
before  the  trial  court  Is  not  presented  to  us 
in  the  bill  of  exceptions.  Under  section  36 
of  the  act  of  congress  approved  May  2,  1880, 
Jurisdiction  was  conferred  upon  the  United 
States  courts  In  the  Indian  Territory  to  hear 
and  determine  "all  controversies  arising  be- 
tween members  or  citizens  of  one  tribe  or 
nation  of  Indians  and  the  members  or  citi- 
zens of  other  tribes  or  nations  in  the  Indian 
Territory."  If  the  record  in  this  cause  dis- 
closed with  certainty  that  the  plaintiff  was 
a  Chickasaw  Indian  and  that  the  defendant 
was  a  Choctaw  Indian,  the  court,  in  that 
event,  had  jurisdiction  of  the  parties  to  this 
action  under  the  above  section,  and  the  ap- 
pellant's motion  in  that  respect  is  overruled. 

2.  The  next  alleged  error  urged  by  the 
appellant,  and  which  Is  fairly  well  saved  in 
his  motion  for  new  trial  and  bill  of  excep- 
tions, is  that  the  trial  court  erred  In  permit- 
ting the  witness  J.  B.  Nichols  to  testify  that 
he  bought  the  premises  In  controversy  from 
J.  H.  Gamblin.  and  paid  him  $1,100  for 
them.  This  testimony  was  properly  admit- 
ted. The  plaintiff  alleged  that  he  had  pur- 
chased the  premises  from  the  original  land- 
lord, and  it  was  sought  to  prove  by  this  tes- 
timony that  the  original  landlord,  J.  EL 
Gamblin,  bad  sold  these  premises  to  the  wit- 
ness J.  B.  Nichols,  and  that  the  witness  J. 
B.  Nichols  had  transferred  them  to  the 
plaintiff  In  this  suit  This  was  denied  by 
the  defendant  and  appellant  This  testimo- 
ny was  admissible  to  prove  that  the  plaintiff 
had  succeeded  to  the  right  of  possession,  ti- 
tle, and  Interest  of  the  original  landlord.  J. 
EL  Gamblin;  and  the  objection  of  the  appel- 
lant was  properly  overruled.  The  conten- 
tion of  counsel  for  the  appellant  that  title  to 
the  premises  in  an  action  of  unlawful  de- 
tainer of  this  character  cannot  be  admitted 
in  evidence  is  Incorrect  and  the  cases  cited 
by  him  do  not  sustain  that  principle.  He 
has  failed  to  distinguish  between  the  action 
of  unlawful  detainer  and  that  of  forcible  en- 
try or  forcible  detainer.  If  the  court  In  this 
case  had  found  that  the  plaintiff  and  appel- 
lee, Woolsey,  was  not  the  owner  of  the  prem- 
ises sued  for,  and  had  not  succeeded  to  the 
title  and  interest  of  the  original  landlord,  J. 
H.  Gamblin,  by  purchase  from  the  witness 
X  B.  Nichols,  the  plaintiff  and  appellee  could 
not  have  maintained  this  suit  In  an  action 
of  forcible  entry  and  forcible  detainer  it  is 
true  that  the  rights  of  property  are  not  de- 


termined. Judge  Eakln,  in  the  case  of  Llt- 
tell  v.  Grady,  38  Ark.  587,  says:  'The  spe- 
cial object  of  the  summary  tvuiedy  of  for- 
cible entry  and  detainer  is  to  keep  the  peace; 
not*  to  determine  the  rights  of  property.  It 
Is  to  prevent  any  and  all  persons,  with  or 
without  title,  from  assuming  to  right  them- 
selves with  strong  hand,  after  the  feudal 
fashion,  when  peaceable  possession  cannot 
be  obtained,  and  to  compel  them  to  the  more 
specific  course  of  suits  In  court  where  the 
weak  and  strong  stand  upon  equal  terms." 
The  action  of  unlawful  detainer  Is  not  de- 
signed for  the  purpose  of  preserving  the  peace, 
but  is  for  the  purpose  of  placing  In  the  posses- 
sion of  property  the  landlord  or  his  vendee 
who  is  kept  out  of  possession  by  a  tenant 
or  some  one  holding  under  a  tenant  after  the 
term  of  the  tenant  has  expired.  Section  4833 
of  Mansfield's  Digest  provides  that  "every  ac- 
tion must  be  prosecuted  In  the  name  of  the 
real  party  In  Interest"  and  this  testimony 
was  competent  to  show  that  the  plaintiff  was 
the  owner  of  the  premises  In  controversy,  and 
the  real  party  in  Interest 

S.  The  second  alleged  error  urged  by  the 
appellant  is  that  the  court  erred  in  refusing 
to  permit  the  plaintiff  and  appellant  to  Intro- 
dace  in  evidence  a  judgment  recovered  by 
George  Brown  against  J.  H.  Gamblin  and 
Ann  Gamblin  in  an  action  for  unlawfully  de- 
taining the  same  premises.  The  Judgment  is 
not  properly  Incorporated  in  the  bill  of  ex- 
ceptions in  this  case,  nor  Is  all  the  evidence  In 
this  cause,  which  would  have  to  be  taken  into 
consideration  by  this  court  In  determining 
whether  or  not  that  record  was  admissible, 
presented  to  us.  Every  presumption  Is  In 
favor  of  the  correctness  of  the  judgment  of 
the  lower  court.  There  is  copied  in  the  trans- 
script  (but  which  is  no  part  of  the  record)  a 
paper  which  is  marked  "Judgment,"  and  we 
can  only  presume  that  this  is  a  copy  of  the 
judgment  which  the  appellant  claims  the  trial 
court  would  not  permit  him  to  introduce.  If 
this  is  the  judgment  referred  to,  it  would  not 
be  binding  upon  the  parties  In  this  suit  unless 
the  testimony  which  was  adduced  before  the 
trial  court  showed  that  the  parties  to  the  case 
at  bar  had  succeeded  the  parties  to  that  suit 
as  to  their  title  and  Interest  to  the  premises 
sued  for  In  this  action,  because  a  judgment  is 
only  binding  upon  those  who  are  parties  to  It 
and  those  in  privity  with 'them.  This  paper, 
which  is  copied  in  the  transcript  and  which 
purports  to  be  the  judgment  referred  to  by 
counsel  for  the  appellant  as  taken  alone, 
would  only  prove  that  G.  H.  Gamblin  and  A. 
M.  Gamblin  had  brought  a  suit  against  one 
G. '  S.  Brown,  and  that  a  verdict  and  judg- 
ment had  been  returned  against  the  plaintiffs 
for  costs,  and  that  the  defendant  hi  that  case, 
G.  S.  Brown,  was  to  remain  In  possession  of 
the  premises  sued  for  until  toe  81st  day  of 
December,  1885.  Inasmuch  as  the  bfll  of  ex- 
ceptions in  this  case  does  not  present  to  us 
all  the  testimony  relating  to  this  judgment  rec- 
ord which  was  offered  by  the  appellant  and 
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■which  was  excluded  by  the  trial  court,  we  are 
unable  to  say  that  an  error  was  committed, 
and  presume  that  the  ruling  of  the  trial  court 
was  correct 

4.  The  third  and  last  alleged  error  urged  by 
the  appellant  Is  "that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  Is  contrary  to  the 
law."  Inasmuch  as  the  appellant  has  not 
presented  to  us  by  his  bill  of  exceptions  all  of 
the  evidence  given  In  this  cause  in  the  trial 
court,  the  presumption  Is  that  the  judgment 
of  the  trial  court  was  supported  by  sufficient 
evidence;  and  this  principle  is  so  universal 
that  it  is  not  necessary  to  cite  authorities  to 
sustain  it.  The  judgment  of  the  lower  court 
is  affirmed. 

SPRINGER,  0.  J.,  and  CLAYTON  and 
TOWN8END,  JJ.,  concur. 


HASTINGS  v.  WHITMER  et  al. 
(CVraxt  of  Appeals  of  Indian  Territory.  June 
6.  1S90.) 

EXECUTION — SALE — TITLE— JUDGMENT— 
RES  JUDICATA. 

1.  The  law  of  the  Cherokee  nation  (Comp. 
Laws  1892,  art.  10.  §  226),  exempts  improve- 
ments on  the  public  domain  of  the  nation,  owned 
by  a  citisen  thereof,  from  execution;  and  hence 
a  judgment  of  the  supreme  court  thereof  af- 
firming a  judgment,  dismissing  an  action  against 
a  sheriff  to  recover  possession  of  soch  improve- 
ment on  which  he  has  made  a  levy,  subject  to 
said  law,  is  not  conclusive,  as  between  the 
parties  to  the  action  and  those  claiming  under 
them,  as  to  the  title  to  such  property. 

2.  A  sale  of  an  improvement  on  the  public  do- 
main, owned  by  a  citizen  of  the  Cherokee  na- 
tion, by  a  sheriff,  under  an  exemption  issued  on 
a  judgment  in  a  divorce  suit  awarding  a  wife 
alimony,  is  void,  nnder  Comp.  Laws  1892,  art. 
10,  |  226,  prohibiting  a  levy  on  or  sale  of  an 
improvement  on  the  public  domain  owned  by  a 
citizen  of  the  nation,  and  a  purchaser  at  such 
sale  acquires  no  title. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  William  M.  Springer,  Jan.  29, 
1898. 

Action  by  J.  R.  Hastings  against  Felix  Whit- 
mer  and  others.  From  a  judgment  in  favor  of 
defendants  entered  on  sustaining  demurrers, 
plaintiff  appeals.  Affirmed. 

This  was  an  action  in  ejectment  brought  by 
the  plaintiff  and  appellant,  J.  R.  Hastings, 
against  the  defendants  and  appellees,  to  recov- 
er "the  possession  of  an  Improvement  on  the 
public  domain  of  the  Cherokee  nation,  consist- 
ing of  about  one  hundred  acres  Inclosed  and 
Improved  land,  with  house  and  appurtenances 
thereon,  located  on  Coal  creek,  near  the  cross- 
ing of  the  Bt.  Louis  &  San  Francisco  Railway, 
in  Cooweescoowee  district,  Cherokee  nation," 
mi  for  the  sum  of  $1,000,  claimed  as  damages 
for  the  unlawful  detention  of  said  premises. 
The  plaintiff  and  appellant,  J.  R.  Hastings, 
claiming  title  to  said  improvements  by  virtue 
of  a  sale  under  writ  of  execution  by  Ed. 
Adair,  sheriff  of  Cooweescoowee  district,  in 
the  case  of  Melissa  A  Dawson,  as  plaintiff, 


against  W.  A.  Dawson,  as  defendant.  Me- 
lissa A  Dawson  brought  suit  for  a  divorce 
in  the  district  court  of  Delaware  district, 
Cherokee  nation,  against  W.  A  Dawson, 
and  in  that  cause  a  decree  was  entered  dis- 
solving the  marital  relations  between  her, 
the  said  Melissa  A.  Dawson,  and  the  said  de- 
fendant, W.  A.  Dawson,  and  judgment  was 
also  rendered  in  said  action  in  favor  of  the 
plaintiff,  Melissa  A.  Dawson,  and  against  the 
defendant,  W.  A.  Dawson,  in  the  sum  of  $1,- 
500  for  alimony.  Upon  this  judgment  there 
was  issued  a  writ  of  execution,  which  was 
delivered  to  the  sheriff  of  Cooweescoowee  dis- 
trict, and  under  this  writ  the  said  sheriff  lev- 
ied upon  the  improvements  above  described, 
and  sold  the  same  at  public  sale  to  J.  H. 
Aiken  and  E.  C.  Boudinot,  who  afterwards 
transferred  whatever  right  they  had  to  these 
Improvements  to  one  W.  W.  Hastings,  and 
the  plaintiff  and  appellant  In  this  cause 
claims  title  under  a  conveyance  executed  by 
the  said  W.  W.  Hastings.  The  plaintiff's 
amended  complaint  in  this  cause  sets  oat 
his  title  as  above,  and  be  also  attached  to 
his  amended  complaint  the  records  of  the 
Cherokee  court  in  the  suit  of  Melissa  A.  Daw- 
son against  W.  A.  Dawson.  The  defendants 
and  appellees  appeared  by  their  counsel,  and 
demurred  to  the  plaintiff's  complaint,  alleg- 
ing that  his  said  amended  complaint  did  not 
atate  facts  sufficient  to  constitute  a  cause 
of  action,  nor  did  it  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  prayed  for 
tn  this  action.  The  defendant  Dawson  also 
excepted  to  the  documentary  evidence  at- 
tached to  the  plaintiff's  complaint  and  de- 
murred to  the  evidence  of  plaintiff's  title  as 
shown  by  the  writings  and  documents  at- 
tached to  the  plaintiff's  amended  complaint 
The  court  below  sustained  defendant's  de- 
murrer to  plaintiff's  amended  complaint  and 
also  his  exceptions  to  the  documentary  evi- 
dence attached  to  the  plaintiff's  amended 
complaint  and  his  demurrer  to  the  evidence 
of  plaintiff's  title,  and,  the  plaintiff  refusing 
to  plead  further  or  to  amend  his  complaint 
judgment  was  rendered  in  favor  of  the  de- 
fendants and  against  the  plaintiff,  dismiss- 
ing this  cause,  with  costs.  An  appeal  was 
prayed  in  the  court  below,  and  granted. 

Thompson  &  Hastings,  Geo.  E.  Nelson,  and 
Fears  &  Ralley,  for  appellant  Wm.  T. 
Hutchings  and  Preston  C.  West  for  appel- 
lees. 

THOMAS.  J.  (after  stating  the  facts).  The 
appellant's  brief  in  this  cause  does  not  con- 
tain any  assignment  or  assignments  of  er- 
ror, as  required  by  the  rules  of  this  court; 
but  the  two  propositions  or  principles  of 
law  which  seem  to  be  Involved  are  the  fol- 
lowing: 

1.  Did  J.  H.  Aiken  and  E.  O.  Boudinot 
who  purchased  the  improvements  in  the  suit 
at  the  sheriff's  sale,  obtain  any  title  or  right 
to  the  possession  of  the  same  which  they 
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could  legally  transfer  to  the  plaintiff  and  ap- 
pellant In  this  action?  It  Is  conceded  vir- 
tually by  the  counsel  representing  the  respec- 
tive parties  to  this  action  that  the  law  of 
the  Cherokee  nation  prohibits  a  levy  upon, 
or  sale  of  any  Improvement  upon,  the  pub- 
lic domain  of  the  Cherokee  nation,  owned  by 
a  citizen  of  that  nation,  under  a  writ  of  exe- 
cution, and  that  such  Improvements  are  ex- 
empt from  levy  and  sale  under  writ  of  exe- 
cution. It  appears  from  the  record  in  this 
case  that,  after  the  writ  of  execution  had 
Issued  out  of  the  Cherokee  court  to  enforce 
the  payment  of  the  sum  of  $1,500  which  had 
been  adjudged  to  Mrs.  Melissa  A.  Dawson, 
the  sheriff  levied  the  writ  upon  the  improve- 
ments and  premises  In  controversy  in  this 
suit,  and  advertised  the  same  for  sale.  The 
execution  debtor,  W.  A.  Dawson,  then  In- 
stituted an  independent  suit  In  the  Cherokee 
court  against  the  sheriff  to  recover  from  him 
the  possession  of  these  same  Improvements 
which  he  had  levied  upon,  alleging  that  the 
levy  was  illegal.  The  sheriff,  having  been 
served  with  process  In  this  latter  suit  upon 
the  day  and  at  the  time  he  was  making  the 
sale,  returned  the  writ  of  execution,  certify- 
ing that  be  had  levied  upon  these  Improve- 
ments and  sold  them  to  J.  H.  Aiken  and  E. 
C.  Boudlnot  for  the  sum  of  $325;  "but,  as  the 
said  sale  was  being  made,  the  said  W.  A. 
Dawson  placed  In  my  hands  for  service  a 
citation  and  attachment  for  the  possession 
of  said  place,  which  said  citation  and  at- 
tachment were  against  me  and  in  favor  of 
said  Dawson,  *  *  *  I  therefore  declined 
to  receive  the  said  money  from  the  said  J. 
H.  Aiken  and  E.  C.  Boudlnot,  or  to  deliver 
over  to  them  the  possession  of  the  said  prem- 
ises, until  the  determination  of  the  said  suit 
as  aforesaid."  In  this  case  against  the  sher- 
iff he  appeared  by  his  attorneys,  Boudlnot  & 
Aiken,  and  moved  to  dismiss  It  for  the  fol- 
lowing reasons:  "First,  that  there  Is  no  le- 
gal service  shown  on  the  citation;  second, 
that  the  record  of  the  court  will  show  that 
the  Improvement  sued  for  was  sold  by  the 
said  defendant  under  an  order  of  this  court 
(an  execution),  and  the  verdict  of  this  court 
could  not  set  aside  a  former  action  by  the 
same  court,  or  suppress  an  execution  there- 
from." This  motion  to  dismiss  was  sustain- 
ed by  the  court,  and  an  appeal  was  taken  to 
the  supreme  court  of  the  Cherokee  nation, 
and  that  court  sustained  the  Judgment  of  the 
lower  court  In  the  following  language:  "This 
court  sustains  the  ruling  of  the  lower  court, 
and  the  case  Is  dismissed  at  the  plaintiff's 
costs." 

2.  It  Is  also  contended  by  counsel  for  ap- 
pellant that,  inasmuch  as  the  matter  was  lit- 
igated in  the  Cherokee  courts  between  W. 
A.  Dawson  and  the  sheriff  in  the  cause  of 
Dawson  against  the  sheriff,  and  the  judg- 
ment of  the  Cooweescoowee  circuit  court  In 
dlsmissslng  the  action  having  been  sustained 


on  appeal  by  the  supreme  court  of  the  Chero- 
kee nation,  the  judgment  of  that  court, 
whether  right  or  wrong,  would  be  conclusive 
between  the  parties  to  that  action  and  those 
claiming  under  them,  and  that  the  prin- 
ciple of  res  adjudicata  would  apply;  the  ap- 
pellant here  claiming  under  the  sheriff,  and 
the  appellees,  Felix  Whitmer  and  George 
Ash,  claiming  under  their  co-defendant,  W. 
A.  Dawson.  At  the  time  this  writ  of  execu- 
tion was  levied  by  the  sheriff  upon  these  Im- 
provements, and  sold,  the  law  of  the  Chero- 
kee nation  prohibited  and  made  Illegal  such 
a  levy  and  such  a  sale  under  a  writ  of  execu- 
tion. Compiled  Laws  of  the  Cherokee  Na- 
tion 1892,  art  10,  §  226,  entitled  "Execution." 
The  law  of  the  Cherokee  nation  at  that  time 
also  provided  that  actions  for  divorce  should 
be  conducted  in  the  same  manner  as  other 
actions  in  courts,  and  the  court  shall  have 
power  to  enforce  Its  judgments  as  in  other 
cases.  Id.  pp.  346,  347,  entitled  "Marriage 
and  Divorce."  The  lawmaking  power  of  the 
Cherokee  nation  had  seen  fit  to  prohibit  the 
various  courts  of  the  nation  from  enforcing 
judgments  of  this  character  by  levying  up- 
on Improvements  and  selling  them  in  order 
to  satisfy  a  writ  of  execution  which  might  be 
Issued  upon  such  a  judgment,  and  this  pro- 
hibition extended  even  to  the  supreme  court 
of  the  Cherokee  nation  itself.  Mr.  Justice 
Field,  In  the  case  of  Windsor  v.  McVeigh,  98 
U.  S.  274,  among  other  things,  said:  "Though 
the  court  may  possess  Jurisdiction  of  a  cause, 
of  the  subject-matter,  and  of  the  parties,  it 
is  still  limited  in  its  modes  of  procedure,  and 
In  the  extent  and  character  of  its  judgments. 
It  must  act  judicially  In  all  things,  and  can- 
not, then,  transcend  the  power  conferred  by 
law."  See,  also,  1  Black,  Judgm.  242;  Ex 
parte  Lange,  18  Wall.  163;  Hall  v.  Melvln 
(Ark.)  35  S.  W.  1109;  Seamster  v.  Black- 
stock  (Va.)  2  S.  E.  36;  Reynolds  v.  Stockton 
(N.  J.  Err.  &  App.)  10  Atl.  385.  The  sheriff 
clearly  did  an  Illegal  act  and  committed  a 
trespass  when  he  levied  the  writ  of  execu- 
tion in  the  case  of  Melissa  A.  Dawson  against 
W.  A.  Dawson  upon  the  Improvements  sued 
for  In  the  case  at  bar,  and  the  conveyance 
executed  by  him  under  that  writ  of  execu- 
tion was  absolutely  void,  and  conferred  no 
title  upon  Aiken  &  Boudlnot,  or  to  the  plain- 
tiff and  appellant  in  this  cause,  who  claimed 
under  them.  We  are  therefore  of  the  opin- 
ion that  the  judgment  of  the  trial  court  In 
sustaining  the  defendant's  demurrer  to  the 
plaintiff's  amended  complaint,  and  in  sustain- 
ing the  appellee  W.  A.  Dawson's  exceptions 
to  the  documentary  evidence  attached  to  the 
plaintiff's  complaint,  and  in  sustaining  his 
demurrer  to  the  evidence  of  title  of  said 
plaintiff  as  pleaded  by  him  and  attached  to 
his  said  amended  complaint,  and  in  enter- 
ing Judgment  against  the  appellant  dismiss- 
ing his  complaint,  with  costs,  was  proper, 
and  is  affirmed. 
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LEWIS  et  al.  t.  RICHARDSON. 

(Court  of  Appeals  of  Indian  Territory.  June 
6,  1897.) 

LEASES — ASSIGNMENT — ESTOPPEL. 

1.  The  content  was  whether  a  sale  of  the 
remaining  four  years  of  a  lease  included  a  120- 
acre  tract  held  by  the  lessee  under  a  different 
contract,  but  in  the  same  inclosure.  The  entire 
tract  embraced  310  acres.  The  bill  of  sale  called 
for  310  acres,  and  stated  it  was  the  land  leased 
from  C,  as  administrator.  The  lease  from  B., 
which  was  also  assigned,  did  not  describe  the 
land  with  particularity,  or  give  the  number  of 
acres,  but  the  assignment  of  it  referred  to  the 
"N.  field,"  which  was  the  120-acre  tract.  R., 
the  transferee,  testified  the  lessees  told  him  the 
120-acre  tract  was  held  by  them  under  the  same 
contract  for  the  same  term,  but  it  was  part  of 

B.  's  homestead.  A  witness  testified  one  of  the 
lessees  told  R.  that  this  tract  was  included  in 
the  transfer.  Another  witness  testified  that 
when  he  went  to  take  possession  of  this  tract 
for  R.,  B.  refused  to  give  it  up;  that  one  of  the 
lessees  told  R.,  in  his  presence,  to  sue  B.  (the 
owner),  and  he  would  assist  him.  B.  and  his  wife 
testified  that  the  lessees  denied  including  this 
tract  in  the  transfer.  One  lessee  testified  he 
told  R.,  "This  piece  of  land,  I  want  you  to  un- 
derstand, while  it  is  a  part  of  the  lease,  it  is  not 
named  in  the  lease,  and,  if  you  want  it  in,  now  is 
your  time  to  put  it  in;"  also  that  they  had 
only  agreed  to  transfer  200  acres.  The  other  les- 
see testified  he  told  R.  the  120-acre  tract  was 
not  included  in  the  lease,  though  they  held  it  the 
same  as  the  other.  The  truth  was  they  held  it 
under  a  verbal  lease,  which  was  only  valid  for 
one  year.  Held,  that  the  evidence  showed  the 
120-acre  tract  was  included,  and  R.  had  a  right 
to  rely  on  the  statement  that  the  lessees  held 
it  the  same  as  the  other  land.  . 

2.  The  lessees  having  told  the  owner  it  was  not 
included,  whereby  he  refused  possession,  they  be* 
came  liable  to  their  vendees  for  its  rental  value 
for  the  four  years. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  William  M.  Springer,  November 
8,  1897. 

Action  by  J.  M.  Lewis  and  O.  W.  Mabry 
against  J.  I.  Richardson.  There  was  a  Judg- 
ment for  less  than  the  relief  demanded,  and 
plaintiffs  appeal.  Affirmed. 

This  is  an  action  by  the  appellants  against 
the  appellee  upon  two  promissory  notes  for 
the  stun  of  $250  each  and  interest.  The  ap- 
pellee answered,  admitting  the  execution  and 
delivery  of  the  notes  sued  upon,  but  alleged 
that  the  consideration  for  their  execution  and 
delivery  had  failed.  The  allegations  contained 
in  appellee's  answer  and  counterclaim  are  as 
follows:  "Defendant  admits  the  making  of 
two  notes  for  $260  each,  one  of  which  was  de- 
livered to  the  plaintiff  In  this  action,  the  other 
to  O.  W.  Mabry;  bat  defendant  says  that 
neither  the  plaintiff  In  this  action  nor  the  said 

C.  W.  Mabry  is  entitled  to  recover  on  said 
notes,  because,  on  the  13th  day  of  February, 
1894.  the  plaintiff  in  this  action,  J.  M.  Lewis, 
and  the  said  C.  W.  Mabry,  by  their  certain 
written  bill  of  sale,  sold  to  this  defendant  the 
lease  and  Improvements  of  the  land  then  occu- 
pied by  them.  Said  land  had  been  leased 
from  6.  P.  Bibles,  the  administrator  of  the 
estate  of  S.  Nicholson,  deceased,  consisting,  as 


the  plaintiff,  J.  M.  Lewis,  and  the  said  Mabry 
falsely  and  fraudulently  represented  to  this 
defendant,  of  three  hundred  and  ten  acres  of 
land,  which  the  defendant  believed,  for  the 
term  of  seven  years  from  the  1st  day  of  Jan- 
uary, 1892,  for  the  sum  of  one  thousand  dol- 
lars, one-half  of  which  sum,— five  hundred  dol- 
lars,—to  be  paid  on  March  1,  1894,  and  the 
other  five  hundred  dollars  to  be  paid  on  Feb- 
ruary 1, 1895.  That  upon  the  payment  of  the 
five  hundred  dollars  in  cash,  appellants  were 
to  deliver  to  him  ninety  acres  of  the  said  land, 
and  the  balance  of  the  land— about  two  hun- 
dred and  twenty  acres— was  to  be  delivered 
to  him  as  soon  as  the  crop  of  wheat  had  been 
harvested  and  threshed.  That  the  defendant 
made  the  first  payment  of  five  hundred  dol- 
lars about  March  1,  1894,  and  gave  the  two 
notes  sued  upon  for  the  balance,  due  on  Feb- 
ruary 1,  1895.  The  defendant  further  alleges 
that  Lewis  and  Mabry  failed  to  perform  their 
part  of  the  contract,  in  this:  that  they  did  not 
give  him  possession  of  three  hundred  ten  acres 
of  land,  but  that  the  land  fell  short  one  hun- 
dred and  ten  acres.  He  alleges  that  this  one 
hundred  and  ten  acres  of  land  did  not  belong 
to  the  Nicholson  estate,  as  the  plaintiffs  had 
falsely  and  fraudulently  represented  to  him, 
and  that  said  land,  to  wit,  one  hundred  and 
twenty  acres,  was  reasonably  worth  the  sum 
of  $2.50  per  acre  per  year,  and  that  be  has 
been  damaged  in  the  sum  of  twelve  hundred 
dollars,  and  demands  Judgment  against  the 
plaintiffs  In  that  sum,  less  the  amount  of  these 
notes  and  interest"  The  plaintiffs  replied, 
denying  the  false  and  fraudulent  representa- 
tions alleged  by  the  defendant  In  his  answer  to 
have  been  made  by  them,  and  denied  that  the 
defendant  believed  such  representation,  or 
that  he  was  In  any  way  misled  by  any  state- 
ment that  had  been  made  to  him  In  regard 
to  the  amount  of  land;  denied  that  they  had 
failed  to  perform  their  part  of  the  contract 
and  to  give  the  defendant  possession  of  the 
land  they  contracted  to  give  him;  denied  that 
the  land  fell  short  120  acres,  or  any  other 
amount,  and  denied  that  the  land  was  reason- 
ably worth  $2.50  per  acre  per  annum.  From 
a  verdict  and  Judgment  In  the  sum  of  $53  in 
favor  of  the  plaintiffs,  they  appealed  to  this 
court 

Preston  O.  West  and  Wm.  T.  Hutchlngs, 
for  appellants.  James  M.  Shackelford  and 
Wm.  R.  Shackelford,  for  appellee. 

THOMAS,  J.  (after  stating  the  facts). 
From  a  close  inspection  of  the  record  In  this 
case  It  appears  that  on  the  1st  day  of  June, 
1892,  George  Bibles,  as  administrator  of  the 
estate  of  S.  Nicholson,  deceased,  entered  into 
a  written  contract  with  the  appellant  J.  M. 
Lewis  and  with  J.  W.  Bab,  by  the  terms  of 
which  he  leased  and  rented  to  them  all  the 
improvements  located  on  the  estate  of  S. 
Nicholson,  deceased;  "said  improvements,  sit- 
uated south  of  Talala  creek  and  west  of  the 
Verdigris  river,  In  Cooweescoowee  district 
Cherokee  Nation  and  Indian  Territory,  for 
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seven  years  from  the  first  of  June,  18*2.  The 
said  parties  of  the  second  part  agree  to  break 
and  fence  two  hundred  acres  of  land  or  more 
•a  said  claim,  and  are  to  hare  five  crops  off 
of  the  land  that  the  said  parties  of  the  sec- 
ond part  break  and  fence,  and  said  parties  of 
(he  second  part  agree  to  give  the  party  of  the 
first  part  one-third  of  aU  crops  raised  on  what 
land  Is  now  in  cultivation  on  said  premises 
{about  20  or  30  acres).  Said  parties  of  the 
second  part  surrender  to  the  party  of  the  first 
part  said  premises  above  named  In  as  good 
condition  as  use  and  wear  will  permit;  and 
■aid  party  of  the  first  part  agrees  that  the 
said  parties  of  the  second  part,  doing  as  they 
agree,  shall  have  possession  and  use  of  the 
said  premises  for  the  term  of  seven  years 
from  the  date  of  this  agreement."  The  ap- 
pellant •C.  W.  Mabry  afterwards  succeeded  to 
the  rights  of  J.  W.  Bab  under  this  contract, 
and  became  the  partner  of  J.  M.  Lewis,  by 
esnsent  of  tbe  landlord,  G.  P.  Bibles.  On  the 
18th  day  of  February,  1894,  Lewis  and  Mabry 
executed  and  delivered  to  the  appellee,  J.  L 
Richardson,  the  following  bill  of  sale  or  as- 
signment of  the  foregoing  contract  as  follows: 

"Cherokee  Nation,  Indian  Territory,  Feb- 
ruary 13th,  1894.  Know  all  men  by  these 
presents,  we  hereby  sell  to  J.  I.  Richardson  all 
of  the  lease  and  Improvements  of  the  land 
now  occupied  by  us  and  leased  from  G.  P. 
Bibles,  as  administrator  of  the  8.  Nicholson 
estate,  for  the  consideration  of  one  thousand 
dollars,  one-half  to  be  paid  by  draft  on  the 
Kansas  City  Bank  of  Missouri  on  March  1st, 
1894,  and  tbe  balance,  five  hundred  dollars, 
to  be  paid  February  1st,  1895,  and  possession 
to  be  given  to  J.  I.  Richardson,  on  receipt  of 
first  payment,  of  premises,  and  all  the  land 
not  now  sown  to  wheat,  which  is  ninety  acres, 
more  or  less;  and  we  farther  agree  to  give 
possession  of  wheat  ground,  two  hundred  and 
twenty  acres,  after  the  crop  now  in  is  bar- 
Tested  and  stacked  or  threshed;  and  we  far- 
ther agree  to  give  one-third  of  the  wheat  now 
sewn  next  to  the  corn*  ground,  about  fifteen 
or  eighteen  acres.  [Signed]  J.  M.  Lewis.  G. 
W.  Mabry.   Witness:   V.  AJlyn." 

The  lease  of  G.  P.  Bibles,  administrator,  to 
Lewis  and  Bab,  was  at  about  tbe  same  time 
of  the  execution  of  the  above  bill  of  sale  as- 
signed to  the  appellee,  J.  I.  Richardson,  by  an 
indorsement  upon  the  original  lease,  which 
was  in  words  and  figures  as  follows,  to  wit: 

"Cooweescoowee  District,  Cherokee  Nation, 
L  T.  February  13th,  1894.  The  parties  of 
tbe  second  part  transfer  all  their  right,  title, 
and  Interest  In  the  above-described  property 
to  J.  I.  Richardson  for  a  fixed  amount;  the 
said  Richardson  is  to  put  seven  wires  on  the 
posts  now  set  on  the  west  side  of  the  new 
Nicholson  field,  about  80  or  100  rods.  [Signed] 
J.  M.  Lewis.  Witness:  G.  P.  Bibles.  V.  Al- 
lyn." 

"This  lease  or  contract  is  not  transferable 
until  the  last  payment  Is  made,  which  shall 
be  February  1st,  1895,  If  the  contract  Is  ful- 
filled.   [Signed]    J.  I.  Richardson." 


The  testimony  which  in  any  wise  refers  to 
the  issues  made  by  the  pleadings  In  this  case, 
Is  briefly  summed  up  as  follows:  First  The 
bill  of  sale  from  Lewis  and  Mabry  eaiiwj  fro 
310  acres  of  land,  and  stated  that  It  was  Up- 
land leased  from  G.  P.  Bibles,  as  administra- 
tor of  the  S.  Nicholson  estate.  Second.  The 
lease  from  George  Bibles,  administrator,  to  J. 
M.  Lewis  and  J.  W.  Bab,  which  was  assigned  to 
the  appellee,  J.  I.  Richardson,  did  not  describe 
the  land  leased  with  any  particularity,  or  by 
metes  and  bounds,  or  the  number  of  acres: 
but  tbe  term  was  to  be  seven  years  from  June 
L  1892,  and  tbe  assignment  of  It  to  Richard- 
son was  dated  February  13,  1894,  and  this  as- 
signment mentions  "the  new  Nicholson  field." 
which  seems  to  have  been  the  same  tract  of 
land  that  the  appellee  alleges  tbe  appellants 
failed  to  deliver  him  possession  of.  Third. 
The  appellee,  Richardson,  testified  that  the 
appellants  told  him  that  this  120  acres  of  land 
was  held  by  them  under  the  same  contract  as 
the  Nicholson  estate,  but  that  it  was  on  Mr. 
Bibles'  homestead,  and  that  Mr.  Bibles  con- 
tracted the  same  number  of  years;  that  it 
was  held  on  the  same  kind  of  a  contract  for 
the  same  number  of  years;  that  the  appellants 
nerer  delivered  possession  of  It  to  him;  that, 
as  soon  as  the  crops  were  gathered  off  of  it. 
Bibles  took  possession  of  it,  commenced  plow- 
ing it,  and  leased  it  out  Mr.  Allyn.  who  was 
with  the  appellee  at  the  time  he  bought  the 
unexpired  term  of  tills  lease,  and  witnessed 
the  transfer,  testified  that  he  and  Mr.  Rich- 
ardson and  Mr.  Mabry  got  Into  a  spring  wag- 
on, and  drove  around  the  field;  that  when 
they  came  to  this  tract  of  land,  containing 
about  120  acres,  Mabry  told  them  that  it 
was  included  in  the  sale  to  Richardson,  and 
that  he  and  Lewis  had  It  under  lease,  and 
that  It  was  not  mentioned  that  this  120  acres 
of  land  was  not  embraced  in  the  original  con- 
tract; that,  after  the  transfer  had  been  made 
to  Mr.  Richardson,  he  understood  that  this 
120  acres  had  been  rented  at  the  same  time 
as  the  Nicholson  estate  land,  but  from  Mr. 
Bibles  Individually.  Witness  Hoffman:  That 
be  went  to  take  possession  of  this  120  acres 
of  land  for  Richardson,  but  that  Bibles  re- 
fused to  give  it  up,  stating  that  it  did  not  be- 
long to  the  lease,  and  that  he  was  going  to 
rent  It.  •  The  appellant  Lewis  told  Richard- 
son, In  the  presence  of  witness,  to  bring  salt 
against  Bibles  for  this  laad,  and  that  be 
would  assist  him.  Mr.  George  P.  Bibles,  tbe 
landlord,  testified  that  on  the  day  before  or 
the  day  after  the  transfer  of  the  unexpired 
term  from  Lewis  and  Mabry  to  Richardson 
be  asked  Lewis  If  he  bad  included  this  120 
acres  of  land  in  the  transfer  to  Richardson, 
and  Lewis  said,  "No."  This  testimony  Is 
uncontradicted.  The  witness  Bibles  further 
testified  that  all  of  the  310  acres  were  In  the 
same  inclosure;  that  the  120  acres  to  dispute 
were  south  of  the  road  from  the  other  part  of 
the  tract,  and  that  he  never  bad  had  a  contract 
of  any  kind  with  Lewis  and  Mabry  on  this 
120  acres,  and  that  Lewis  and  Mabry  both 
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told  him  that  this  land  was  not  included  In 
their  assignment  or  transfer  to  Richardson; 
that  this  land  -was  worth  two  dollars  per  acre 
per  annum.  Mrs.  Bibles  testified  that  the 
appellant  Lewis  told  her  husband,  George  Bi- 
bles, in  her  presence,  that  he  and  Mr.  Mabry 
did  not  include  this  120  acres  of  land  in  the 
transfer  or  assignment  to  Mr.  Richardson, 
and  that  Mr.  Bibles-  now  had  100  acres  more 
of  land  than  he  had  before.  The  appellant 
J.  M.  Lewis  testified  that  Richardson  and 
Allyn  came  to  his  house,  and  proposed  to  buy 
the  unexpired  term  of  this  lease;  that  they 
were  both  strangers  to  him;  that,  as  be  had 
taken  in  Mr.  Mabry  as  a  partner,  he  would 
have  to  consult  him,  and  would  also  have  to 
get  the  consent  of  his  landlord;  that  he  went 
over  the  land  with  Richardson  and  Mr.  Allyn, 
in  a  buggy,  and  that  when  they  came  to  this 
120-acre  tract  he  said  to  them:  "Gentlemen, 
this  piece  or  land,  I  want  you  to  understand 
that  while  it  is  a  part  of  the  lease,  it  is  not 
named  In  the  lease,  and  If  you  want  It  in, 
now  Is  your  time  to  put  It  in."  He  also  tes- 
tified that  after  they  had  made  this  assign- 
ment to  Richardson,  and  before  the  cash  pay- 
ment had  been  made,  he  and  Mabry  came  to 
the  conclusion  they  sold  the  land  too  cheap, 
and  that  when  Richardson  came  down  from 
Kansas  City,  about  the  4th  of  March,  1894, 
they  told  him  that  they  considered  the  con- 
tract was  not  binding  upon  them,  because  he 
was  several  days  late  in  making  his  cash  pay- 
ment, which  was  to  have  been  made  on 
March  1st,  and  that  they  tried  to  talk  Rich- 
ardson out  of  it  He  also  testified  that  they 
only  agreed  to  let  Richardson  have  200  acres. 
The  other  appellant,  0.  W.  Mabry,  testified  that 
he  also  went  with  Richardson  to  see  all  the 
land,  including  this  120  acres;  "explained  to 
him  how  the  lines  ran,  and  told  him  that  we 
had  this  one  hundred  and  twenty  acre  tract 
the  same  as  the  other,  although  it  was  not 
named  in  the  lease,  and  that  we  had  also 
broken  some  of  the  Nicholson  estate  land  that 
was  named  in  the  writing."  Appellant  J.  M. 
Lewis  was  recalled,  and  In  answer  to  the 
question  of  his  counsel  testified  that  this  120- 
acre  tract  of  land  belonged  to  both  the  Nich- 
olson estate  and  to  Bibles  individually.  The 
foregoing  is  briefly  all  the  testimony  which 
has  any  bearing  upon  the  issues  in  this  case. 

We  have  examined  the  authorities  cited  by 
•counsel  for  appellants,— Wood,  Landl.  &  Ten. 
S  320;  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
1048,  note  8;  Craig  v.  Summers,  47  Minn.  189, 
49  N.  W.  742;  and  Sexton  v.  Storage  Co.  (111.) 
21  N.  E.  920,— all  sustaining  the  principle  con- 
tended for  by  appellants  that  "an  assignment, 
as  contradistinguished  from  a  sublease,  is  a 
transfer  of  the  whole  term  either  of  a  part 
•or  all  of  the  demised  premises;  but,  when 
the  lessee  holds  the  demised  premises  for  a 
less  period  than  the  time  of  his  unexpired 
term,  it  is  under  a  sublease."  So  that  the 
Instruments  executed  by  Lewis  and  Mabry 
to  Richardson  are,  In  law,  an  assignment  of 
the  whole  of  their  unexpired  term.  We  haw 


also  examined  the  authorities  cited  by  appel- 
lants to  sustain  their  contention  that  the 
maxim  of  caveat  emptor  would  apply  in  this 
ease,  and  that  the  appellee  would  be  charged 
with  knowledge  that  this  ISO  acres  was  sim- 
ply held  under  a  verbal  lease  of  four  years 
from  Bibles  Individually.  Wood,  Landl.  & 
Ten.  f  361,  cited  by  appellants,  reads  as  fol: 
lows:  "A  lease  is  a  purchase  pro  tanto,  to 
whom  the  maxim  caveat  emptor  applies. 
Therefore  he  must,  at  his  peril,  ascertain  that 
the  intended  lessor  has  sufficient  title  to  de- 
mise for  the  proposed  term.  •  *  •  An 
under-lessee,  who  neglects  to  inquire  into  the 
provisions  of  the  original  lease,  does  so  at  his 
own  risk.  An  assignment  of  a  term  for 
years  is  therefore  governed  generally  by  the 
rales  applicable  to  the  sale  of  personal  prop- 
erty, while  as  to  the  quality  of  the  thing  sold 
caveat  emptor  is  the  general  rule;  the  seller 
Impliedly  warrants  the  title."  See  Jeffers  v. 
Boston,  Eldridge  &  Co.  (Cat.)  45  Pac.  080, 
cited  by  appellants.  The  preponderance  of 
the  testimony  in  this  case  shows,  we  think, 
that  the  appellants  lead  the  appellee,  Richard- 
son, to  believe  that  this  120-acre  tract  of  land 
was  held  by  them  for  a  period  of  seven  years 
—four  years  still  remaining— under  the  same 
contract,  or  the  same  kind  of  a  contract,  as 
they  held  the  lands  of  the  Nicholson  estate; 
and  not  only  by  their  words. did  they  lead 
him  to  believe  that  this  tract  was  included 
in  the  transfer  or  assignment  to  him,  but  by 
their  written  assignment  transferred  it  to 
him;  and  that  they  would  be  estopped  by 
their  deed  from  setting  up  that  they  only 
transferred  him  200  acres.  The  testimony  of 
Mr.  and  Mrs.  Bibles  is  to  the  effect  that  the 
appellants  told  the  landlord,  George  P.  Bi- 
bles, that  they  had  not  Included  this  120 
acres  in  their  assignment  to  Richardson  (when 
they  really  had);  thus  inducing  the  landlord 
to  refuse  Richardson  possession  of  It,  and  to 
take  possession  of  It  himself,  and  rent  It  to  an 
other  party.  As  the  original  lease  from  Bibles 
to  Lewis  and  Mabry,  which  was  assigned  to  the 
appellee,  did  not  describe  with  particularity  the 
tract  of  land  leased,  or  the  number  of  acres, 
and  as  these  two  tracts  of  land  wei'e  within 
the  same  Inclosure,  we  do  not  think  that  the 
appellee,  Richardson,  was  charged,  In  law, 
with  knowledge  as  to  the  number  of  acres 
held  by  the  appellants  under  this  written 
lease;  and  that  he  had  a  right  to  rely  upon 
the  statements  made  by  them  to  him  that 
this  120-acre  tract  was  a  part  of  the  same 
contract,  or  held  by  them  under  a  like  con- 
tract; and  that  when  they  Induced  the  land- 
lord. Bibles,  to  take  possession  of  this  120 
acres,  and  to  keep  it  from  the  appellee,  Rich- 
ardson, for  the  balance  of  the  unexpired  term, 
we  think  that  the  appellee,  Richardson,  was 
entitled  to  recover  from  the  appellants  the 
rental  value  of  this  120  acres  for  the  balance 
of  the  unexpired  term  of  four  years. 

The  instructions  of  the  trial  court  to  the 
Jury  in  this  case,  on  the  whole,  were.  In  our 
opinion,  most  favorable  to  the  appellants. 
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The  Instruction  complained  of  by  the  appel- 
lants Is  aa  follows:  "Ninth.  The  court  fur- 
ther Instructs  the  jury  that  if  you  shall  be- 
lieve from  the  evidence  that  the  plaintiffs, 
after  they  had  made  the  bill  of  sale  in  ques- 
tion, falsely  and  fraudulently  induced  George 
P.  Bibles  to  believe  that  he  was  entitled  there- 
after to  the  possession  of  the  one  hundred  and 
twenty  acres  of  land  mentioned  in  the  evi- 
dence, and,  relying  upon  such  false  and  fraud- 
ulent representations,  he  was  Induced  to  take 
possession  of  the  said  one  hundred  and  twen- 
ty acre  tract  of  land,  and  to  withhold  the  pos- 
session thereof  from  the  defendant,  and  that 
he  did  so  take  possession  thereof  in  conse- 
quence of  such  false  and  fraudulent  repre- 
sentations, the  plaintiffs  In  this  case  are  es- 
topped from  saying  that  they  gave  the  de- 
fendant possession  of  said  one  hundred  and 
twenty  acre  tract  of  land;  and  if  you  should 
so  find  from  all  the  evidence  in  the  case,  you 
may  further  find  that  the  defendant  is  enti- 
tled to  credit  upon  the  notes  in  question  to 
the  amount  of  the  rental  value  of  said  one 
hundred  and  twenty  acre  tract  of  land  for  the 
term  of  four  years."  We  are  of  the  opinion 
that  there  is  no  error  in  this  instruction  prej- 
udicial to  the  appellants,  and  that  the  appel- 
lee, as  against  the  appellants,  had  the  right 
to  the  possession  of  said  tract  of  land  for  the 
remaining  four  years;  and  when,  by  their 
own  acts  and  false  representations  made  to 
the  landlord,  In  which  they  stated  that  they 
had  not  transferred  this  120-acre  tract  of 
land,  they  caused  the  appellee  to  be  deprived 
of  the  land,  we  are  of  the  opinion  that  he  was 
entitled  to  recover  the  rental  value  of  the 
tract  for  the  term  of  four  years,  and  to  have 
a  credit  upon  the  notes  sued  upon  for  that 
amount,  as  determined  by  the  Jury.  "Nemo 
contra  factum  suum  venire  potest,"— no  man 
can  contradict  his  own  deed.  2  Coke,  Inst  66. 
"No  man  should  be  permitted  to  take  ad- 
vantage of  his  own  wrongdoing."  No  error 
appearing  in  the  record  in  this  case,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


WILLEY  et  al.  v.  REYNOLDS  et  al 

(Court  of  Appeals  of  Indinn  Territory.  June 
12,  1899.) 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS- 
OMISSION  OF  DEBTS— VALIDITY. 

The  failure  of  an  assignor  to  state  the 
amount  of  his  indebtedness  to  each  preferred 
creditor  mentioned  in  the  deed  will  not,  of  it- 
self, invalidate  the  assignment. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  William  M.  Springer,  October  10, 
1896. 

Action  by  attachment  by  Reynolds,  Davis  & 
Co.  against  C.  E.  Willey  and  another,  in  which 
Herbert  Knceland  Interpleaded  for  the  prop- 
erty attached.   From  a  judgment  for  plain- 


tiffs, defendants  and  Interpleader  appeal.  Re- 
versed. 

C.  E.  Willey  and  O.  W.  Willey  were  mer- 
chants doing  business  under  the  firm  name  of 
0.  E.  Willey  &  Son  at  Ft  Gibson,  Indian 
Territory,  and  on  the  21st  day  of  December. 
1894,  executed  and  delivered  to  Herbert  Knee- 
land  (interpleader,  and  one  of  the  appellants 
here)  their  certain  deed,  by  the  terms  of  which 
they  transferred  to  him  "all  of  the  stock  of 
merchandise,  goods,  wares,  and  fixtures  of 
every  description  in  the  storehouse  used  and 
occupied  by  us  at  Ft  Gibson,  Indian  Terri- 
tory, including  show  cases,  counters,  shelving, 
safe,  scales,  lamps,  etc.;  also,  all  notes  and 
accounts  and  other  evidences  of  Indebtedness 
due  us  from  any  persons  whatsoever,  and  an 
personal  property,"  etc.,  not  'exempt  by  law: 
and  out  of  the  proceeds  of  sales  and  col- 
lections the  assignee  was  directed  to  pay 
creditors  as  follows:  'First  He  shall  pay 
to  Hutchlngs  &  English  the  sum  of  one  hun- 
dred dollars,  their  fee  for  services  in  pre- 
paring and  perfecting  this  assignment,— 
same  not  being  for  any  future  services,— and 
the  claim  of  J.  Foster  &  Son,  of  Ft  Smith. 
Ark.,  and  Shlbley-Wood  Grocer  Company,  of 
Van  Buren,  Ark.  These  are  to  be  paid  in 
full.  Second.  The  residue,  if  any,  shall  be 
paid  to  Fannie  Willey,  as  her  Interest  may 
appear,  towards  the  settlement  of  her  claim, 
and  to  the  Bloch  Queensware  Co.,  of  Ft 
Smith,  Ark.,  as  their  Interest  may  appear,  in 
settlement  of  their  claim.  Third.  The  resi- 
due, if  any,  shall  be  paid  towards  the  satisfac- 
tion of  the  claim  of  Reynolds,  Davis  &  Co, 
of  Ft  Smith,  Ark.,  as  their  Interest  may  ap- 
pear. Fourth.  The  residue,  If  any,  snail  be 
paid  to  all  the  balance  of  our  creditors,  share 
and  share  alike."  Reynolds,  Davis  &  Co„  the 
appellees,  and  some  of  the  creditors  of  C.  E. 
Willey  &  Son,  sued  out  a  writ  of  attachment 
in  an  action  brought  by  them  upon  their  ac- 
count in  the  sum  of  $250  against  C.  E.  Willey 
Sc  Son,  and  caused  the  writ  to  be  levied  by 
the  United  States  marshal  upon  the  property 
transferred  by  C.  E.  Willey  &  Son  to  the 
Interpleader,  Herbert  Knee  land;  alleging  In 
the  affidavit  for  attachment  "that  defendants 
have  sold,  conveyed,  or  otherwise  disposed  of 
their  property,  or  suffered  or  permitted  It  to 
be  sold,  with  the  fraudulent  Intention  to 
cheat  hinder,  or  delay  their  creditors:  are 
about  to  sell,  convey,  or  otherwise  dispose  of 
their  property  with  such  Intent"  The  as- 
signee, Herbert  Kneeland,  interpleaded  for  the 
goods  attached,  and  by  agreement  of  all  the 
parties  the  issues  between  the  plaintiffs,  Rey- 
nolds, Davis  &  Co.,  and  the  defendants,  C  E. 
Willey  &  Son,  and  between  the  plaintiffs  and 
Herbert  Kneeland,  the  Interpleader,  were  sub- 
mitted to  the  trial  court  upon  one  proposition, 
—the  validity  or  invalidity  of  the  deed  of  as- 
signment upon  its  face,  as  to  Reynolds,  Davis 
&  Co.,  creditors.  The  trial  court  held  that 
the  deed  of  assignment  was  void  on  Its  face, 
sustained  the  plaintiffs'  attachment,  and  ren- 
dered judgment  in  their  favor.  ▲  motion  for 
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a  new  trial  was  made  and  overruled,  and  an 
appeal  prayed  and  allowed  to  this  court. 

William  T.  Hutchings  and  Albert  Z.  Eng- 
lish, for  appellants.  C.  E.  Warner,  N.  B.  Max- 
ey,  and  J.  P.  Clayton,  for  appellees. 

THOMAS,  3.  (after  stating  the  facts).  The 
sole  question  to  be  determined  here  Is  wheth- 
er or  not  the  deed  of  assignment  executed  and 
delivered  by  C.  E.  Wllley  &  Son  to  Herbert 
Kneeland,  Interpleader,  Is  fraudulent  and  void 
upon  its  face  as  to  Reynolds,  Davis  &  Co., 
attaching  creditors.  If  It  is,  the  plaintiffs  and 
appellees  will  have  Judgment  for  their  debt, 
and  sustaining  the  attachment,  against  the 
defendants,  C.  E.  Willey  &  Son,  and  also  in 
their  favor  and  against  the  Interpleader  upon 
his  interplea.  If  it  is  not,  the  defendants  will 
have  judgment  against  the  plaintiffs  upon  the 
attachment  Issue,  and  the  interpleader  will 
have  judgment  for  the  goods  attached  or  their 
proceeds. 

It  is  contended  by  appellees  that  the  deed 
of  assignment  was  void  as  to  them  because  it 
did  not  fix  the"  amount  due  any  of  the  cred- 
itors, except  to  the  attorneys  who  drew  the 
deed;  and  the  case  of  Waples-Platter  Co.  v. 
Low,  4  C.  C.  A.  206,  54  Fed.  93,— apparently 
the  authority  upon  which  the  Judgment  of 
the  trial  court  was  based,— is  cited  to  sustain 
this  contention.  That  was  an  Indian  Terri- 
tory case,  decided  by  the  United  States  cir- 
cuit court  of  appeals  for  the  Eighth  circuit, 
and  the  issues  involved  were  similar  to  those 
Involved  in  this  cause,  but  the  facts  were 
different.  In  that  case  Low  executed  a  deed 
of  assignment  to  one  Hancock,  as  assignee,  in 
which  he  preferred  Colbert  La  Flore  for  the 
sum  of  $1,500,  when  he  was  only  indebted  to 
him  In  the  sum  of  $500,  and  at  the  trial  Low 
testified  that  he  knew  at  the  time  he  prefer- 
red Colbert  that  he  only  owed  him  $500,  and 
his  only  excuse  was  that  he  secretly  intended 
thereby  to  secure  the  payment,  not  only  of 
the  $500  he  owed  Colbert  La  Flore,  but  also 
of  $1,000  that  he  owed  to  one  William  La 
Flore,  who  was  in  no  way  connected  in  busi- 
ness with  Colbert;  and  Judge  Sanborn,  In  de- 
livering the  opinion  of  the  court,  said:  "There 
were  three  questions  that,  under  some  phases 
of  this  case,  it  might  be  necessary  for  the 
Jury  to  determine  in  this  action.  They  were: 
(1)  Was  the  defendant,  Low,  about  to  sell, 
convey,  or  otherwise  dispose  of  his  property 
with  the  fraudulent  intent  to  cheat,  hinder, 
or  delay  his  creditors,  at  the  commencement 
of  the  action?  (2)  Was  the  order  of  attach- 
ment delivered  to  the  deputy  marshal  before 
or  after  the  assignment  to  the  interpleader 
was  delivered  and  accepted?  (3)  Did  the  in- 
terpleader have  any  knowledge  of  or  part  in 
the  defendant's  scheme  to  cheat,  hinder,  or 
delay  his  creditors  (If  he  had  any  such 
scheme)  before  he  accepted  the  assignment? 
If  the  jury  answered  the  first  question  in  the 
affirmative,  the  plaintiff  would  be  entitled  to 
•  verdict  against  the  defendant,  regardless  of 


either  of  the  others;  but  an  affirmative  an- 
swer to  this  question  would  not  authorize  a 
verdict  or  Judgment  against  the  Interpleader, 
unless  an  affirmative  answer  was  also  given 
to  one  of  the  two  other  questions  presented. 
In  other  words,  to  warrant  a  verdict  against 
the  Interpleader,  the  Jury  must  have  found, 
not  only  that  the  defendant  was  about  to  sell, 
convey,  or  otherwise  dispose  of  his  property 
with  the  fraudulent  intent  to  cheat  hinder,  or 
delay  his  creditors,  when  the  action  was  com- 
menced, but  they  must  have  also  found  either 
that  the  order  of  attachment  was  delivered  to 
the  marshal  before  the  delivery  and  accept- 
ance of  the  assignment  had  been  completed,  or 
that  the  Interpleader,  before  or  at  the  time  of 
his  acceptance  of  it,  participated  in,  or  was 
aware  of,  the  intended  fraud.  Thus,  it  will 
be  seen  that  the  Issues  between  the  plaintiff 
and  the  defendant  and  those  between  the 
plaintiff  and  the  interpleader  were  not  identi- 
cal, and,  to  prevent  confusion  and  error,  It  was 
imperatively  necessary  that  the  court  should 
keep  the  broad  distinction  between  them 
clearly  in  mind,  and  should  carefully  and  dis- 
tinctly present  it  to  the  Jury  In  its  charge. 
•  *  *  The  fact  that  the  defendant  m  his 
assignment  preferred  Colbert  La  Flore  for  $1,- 
500,  when  he  knew  he  owed  him  but  $500, 
with  the  intent  to  subsequently  direct  the  ap- 
plication of  the  surplus,  $1,000,  to  the  pay- 
ment of  another  debt,  not  preferred  by  the 
assignment,  was  conclusive  evidence  against 
Low  of  the  fraudulent  character  of  this  as- 
signment. It  may  be  admitted  that  where  an 
assignor,  by  mistake,  or  through  ignorance  or 
uncertainty  as  to  his  liability,  erroneously  but 
in  good  faith  states  the  amount  of  his  lia- 
bility to  some  creditor  too  high,  the  assign- 
ment may  yet  be  sustained  (Farwell  v.  Max- 
well, 34  Fed.  727),  though  it  will  be  noticed 
that  the  assignment  in  this  case  Just  cited 
was  not  one  giving  preferences,  and  stands  up- 
on a  very  different  ground  from  a  preferential 
assignment  like  that  In  the  case  at  bar,  where 
the  assignee  is  required  by  statute  to  give  a 
bond  conditioned  that  he  will  'sell  the  prop- 
erty to  the  best  advantage,  and  pay  the  pro- 
ceeds thereof  to  the  creditors  mentioned  in 
said  assignment  according  to  the  terms  there- 
of.' Mansf.  Dig.  f  305;  Bice  v.  Frayser,  24 
Fed.  400,  464.  •  •  *  If  upon  such  a  state 
of  facts  such  a  preference  is  a  lawful  exercise 
of  the  power  of  the  assignor,  no  reason  Is  per- 
ceived why  a  preferential  assignment  securing 
a  single  creditor,  to  whom  the  defendant  owes 
but  a  dollar,  for  an  amount  equal  to  the  en- 
tire value  of  his  assets,  might  not  be  sustain- 
ed upon  the  testimony  of  the  assignor,  subse- 
quently given,  declaring  to  what  creditors, 
and  to  what  amounts,  he  Intended  to  apply  the 
proceeds  of  his  property.  •  *  *  It  Is  suf- 
ficient to  say  that  the  assignment  is  not  void 
upon  its  face,  since  its  vice  does  not  there  ap- 
pear, and  hence  the  assignee  may  have  receiv- 
ed and  accepted  it  in  good  faith,  without  no- 
tice of  the  Intended  fraud  of  the  assignor;  but, 
so  far  as  the  assignor  1b  concerned,  when  he 
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knowingly  prefers  a  creditor  In  his  assignment 
tor  an  amount  fax  in  excess  of  the  debt  he 
aetmtly  owes  him,  for  the  express  purpose  of 
creating  a  secret  trust  In  the  surplus  above 
bis  debt,  to  the  end  that  he  mar  subsequent- 
ly dispose  of  it  according  to  his  own  secret 
intention,  which  he  may  change  at  any  vo»~ 
mem,  he  thereby  presents  conclusive  evidence 
of  his  fraudulent  Intent  in  making  the  as- 
signment, upon  every  principle  applicable  to 
such  instruments.  Nothing  is  better  settled 
than  that  the  assignment  in  this  class  oil  cases, 
where  preferences  are  permitted,  as  at  com- 
mon law,  and  by  the  statutes  of  Arkansas, 
must  definitely  fix  the  rights  of  the  parties 
beneficially  interested,  and  that  nothing  shall 
be  left  to  the  discretion  or  further  control  of  the 
assignor.  In  A\erlll  v.  Loucks,  6  Barb.  470, 
where  a  preferential  assignment  provided  that 
the  debts  should  be  paid  in  the  order  provided 
In  schedules  to  be  filed  within  CO  days  after 
Its  date,  Judge  Paige  declared  It  void  because 
it  did  not  fix  definitely  the  rights  of  the  par- 
ties, but  reserved  to  the  assignor  the  control 
over  the  proceeds  of  his  property.  To  the 
same  effect  are  Plerseu  v.  Manning,  2  Mich. 
444,  450;  G rover  v.  Wakeman,  11  Wend.  187; 
Lukins  v.  Aird,  6  Wall.  78;  Mackie  v.  Cairns, 
5  Cow.  547;  Seavlng  v.  Brlnkerhoff,  5  Johns. 
Ch.  329;  Barney  v.  Griffin,  2  N.  5.  365;  Gaa- 
zam  Poyntz,  4  Ala.  374;  Wiswall  v.  Tick- 
nor,  •  Ala.  179.  To  give  judicial  sanction  to 
an  assignment  making  such  a  preference  as 
this  in  question  would  enable  assignors  to 
force  compromises  with  their  unpreferred 
creditors  by  presenting  exaggerated  state- 
ments of  then*  preferred  liabilities,  would  per- 
mit the  creation  and  execution  of  secret  trusts, 
and  would  enable  assignors  to  control  at  will 
the  proceeds  of  their  property  after  assign- 
ments had  been  made;  and  these  are  the  very 
vices  m  assignments  against  which  courts 
have  constantly  guarded,  and  must  continue 
to  guard,  the  public.  It  is  plain,  therefore, 
that,  so  far  as  the  Issue  between  the  plaintiff 
and  defendant  was  concerned,  there  was  error 
in  the  fifth  instruction,  which  charged  the 
Jury  that  before  they  could  render  a  verdict 
for  the  plaintiff,  they  must  find  that  the  in- 
terpleader was  aware  of,  or  participated  in, 
the  defendant's  fraud.  No  such  finding  was 
required  to  warrant  a  verdict  upon  that  issue. 
*  *  *  The  result  Is  that  upon  the  trial  of 
an  issue  between  the  plaintiff  and  defendant, 
raised  by  the  denial  by  the  latter  of  the  plain- 
tiff's allegation  In  his  affidavit  for  attachment 
that  the  defendant  was  at  the  commencement 
of  the  action  about  to  sell,  convey,  or  other- 
wise dispose  of  his  property  with  the  fraudu- 
lent Intention  to  cheat,  hinder,  or  delay  his 
creditors,  the  knowledge  or  participation  of 
the  assignee  of  the  defendant  for  the  benefit 
of  his  creditors  in  his  fraud  is  not  material. 
An  assignment  whereby  an  insolvent  assignor 
knowingly  prefers  a  creditor  for  an  amount  in 
excess  of  his  Indebtedness  to  him,  with  the  se- 
cret intent  to  cause  the  surplus  above  his  ac- 
tual indebtedness  to  such  creditor  to  be  subse- 


quently applied  to  the  payment  of  a  debt  he 
owes  to  another  creditor,  who  is  not  secured  by 
the  assignment,  is  conclusive  evidence  of  the 
assignor's  intent  thereby  to  cheat,  hinder,  or 
delay  his  unsecured  creditors." 

Counsel  for  appellees  also  cite  the  case  of 
Caton  v.  Mosely,  25  Tex.  374,  and  In  the  opin- 
ion of  the  court  in  that  ease  we  And  the  fol- 
lowing: When  the  assignment  recited  that 
the  assignor  was  indebted  to  sundry  persons, 
but  did  not  name  them,  nor  specify  the 
amount  of  the  assignor's  indebtedness,  but  di- 
rected the  assignee  to  hold  said  property,  and 
dispose  of  the  same  as  soon  as  he  could  do  so 
to  the  best  advantage,  for  the  benefit  of  any 
creditors  generally,  the  assignment  was  held 
invalid,  for  uncertainty  In  not  furnishing  some 
means  of  ascertaining  who  were  the  creditors. 
But  in  many  of  the  states  a  method  for  as- 
certaining the  debts  to  be  paid  is  provided, 
and  this  objection  would  not,  in  these  states, 
be  of  the  same  force.  And  in  the  case  of 
Hudson  v.  Revert,  5  Blng.  368,  also  cited  by 
appellees  to  sustain  the  judgment  of  the  trial 
court,  a  blank  was  left  In  the  deed  for  one  of 
the  principal  debts,  the  precise  amount  of 
which  was  not  ascertained  until  after  its  ex- 
ecution by  the  debtor,  when  it  was  Inserted,  in 
his  presence  and  with  his  assent.  It  was 
held  that  by  reason  of  such  assent  the  deed 
was  valid  from  that  time,  but  the  court  laid 
it  down  clearly  that  It  was  not  a  complete 
deed  until  then. 

On  the  other  hand,  appellants  cite  us  to  the 
following:  Mr.  Burrill,  in  his  work  upon  As- 
signments (5th  Ed.;  f  146),  says,  "It  has  been 
held  that  a  debt,  to  secure  which  a  deed  of 
trust  has  been  executed,  may  be  described  by 
the  name  of  the  debtor,  and  its  amount  be  left 
to  be  ascertained";  citing  Piatt  v.  Hedge.  8 
Iowa,  386;  Van  Hook  v.  Walton,  28  Tex.  58; 
England  v.  Reynolds,  38  Ala.  370;  Brown  v. 
Knox,  6  Mo.  302;  Bank  v.  Huth,  4  B.  Mon. 
428;  Butt  v.  Peck,  1  Daly,  88;  Halsey  v. 
Fairbanks,  4  Mason,  206,  Fed.  Cas.  No.  5.964; 
Layson  v.  Rowan,  7  Rob.  (La.)  1.  And  to 
the  case  of  Sanger  v.  Flow,  1  C.  C.  A  56.  48 
Fed.  153,  which  was  an  Indian  Territory  case, 
and  the  opinion  was  delivered  by  Judge  Cald- 
well. The  court  said,  among  other  things: 
"The  names  and  amounts  due  the  unprefer- 
red creditors  are  not  given  In  the  deed,  or 
in  any  schedule  attached  thereto.  It  is  claim- 
ed that  the  failure  to  attach  such  a  schedule 
avoids  the  deed.  The  law  is  otherwise.  Bur- 
rill, Asstgnm.  pp.  186,  205.  Such  a  schedule. 
If  filed,  would  not  be  conclusive  as  to  who 
were  creditors,  or  the  amount  of  their  debts. 
If  any  surplus  remains  to  be  distributed  to 
such  creditors,  and  there  is  any  doubt  as  to 
who  they  are,  or  the  amount  of  their  debts, 
the  assignee  should  refer  the  matter  to  the 
court  of  chancery  administering  the  trust; 
and  that  court  will  by  some  appropriate  pro- 
ceeding determine  these  questions,  and  order 
the  fund  distributed  accordingly." 

We  are  of  the  opinion  that  the  authorities 
cited  by  appellees  do  not  sustain  their  con  ten- 
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tion.  In  the  case  of  Waples-Flatter  Co.  v. 
Low,  the  court  simply  held  that  Low,  in  pre- 
ferring Colbert  La  Flore  for  $1,500,  when  he 
only  owed  him  $500,  with  the  Intent  to  subse- 
quently direct  the  application  of  the  surplus 
$1,000  to  the  payment  of  another  debt,  was 
conclusive  evidence  against  Low  of  the  fraud- 
ulent character  of  the  assignment,  and  would 
sustain  the  attachment,  but,  in  order  to  de- 
feat the  interpleader,  it  would  be  Incumbent 
for  the  attaching  creditor  to  establish  that  he 
(the  assignee)  was  aware  of  or  participated 
in  this  fraudulent  scheme  of  Low.  This  Is 
not  the  case  at  bar.  It  is  true  that  Judge 
Sanborn,  in  the  opinion  of  the  court  In  that 
case,  stated  that  nothing  is  better  settled  than 
that  the  rlghs  of  parties  beneficially  interest- 
ed in  preferential  deeds  of  assignment  must 
be  definitely  fixed,  and  that  nothing  shall  be 
left  to  the  discretion  or  further  control  of  the 
assignor.  We  believe  that  the  deed  In  this 
case  fixed  with  sufficient  certainty  the  rights 
of  the  parties  Interested.  Hutchlngs  &  Eng- 
lish were  to  be  paid  the  sum  of  $100,  and  J. 
Foster  &  Son  and  the  Shibley-Wood  Grocer 
Company  were  to  be  paid  In  full  the  amount 
of  the  indebtedness  due  them  from  C.  B. 
Willey  &  Son,  and  the  residue  applied  upon 
the  indebtedness  due  Fannie  Willey.  There 
was  nothing  left  to  the  discretion  or  control 
of  the  assignor,  other  than  there  would  have 
been  if  he  had  named  the  amount  he  believed 
to  be  due  each;  and,  as  we  have  seen,  that 
would  not  be  conclusive,  and,  If  not  conclu- 
sive, it  seems  to  us  to  be  immaterial.  In 
Caton  v.  Mosely  the  assignor  did  not  name  his 
creditors,  or  state  the  amounts  due  them;  and 
the  assignment  was  held  Invalid,  because  In 
Texas  there  was  no  way  of  ascertaining  who 
the  creditors  were,  or  the  amounts  due  them. 
And  even  in  that  case  It  was  stated  that,  in 
states  where  a  method  1b  provided  for  ascer- 
taining the  names  of  the  creditors  and 
amounts  due,  this  objection  would  not  be  ten- 
able. We  have  seen,  from  the  opinion  of  the 
United  States  court  of  appeals  In  Sanger  v. 
Flow,  supra,  that  there  Is  a  method  of  ascer- 
taining m  the  Indian  Territory,  by  reference 
of  the  matter  to  the  court,  which  will  by  some 
appropriate  proceeding  determine  the  amounts 
due  each  of  the  creditors  of  C.  E,  Willey  & 
Son,  whether  mentioned  in  the  deed  or  not. 
This  will  not  be  necessary  as  to  the  amount 
for  which  Hutchlngs  &  English  are  preferred, 
as  the  Indebtedness  and  the  creditor  in  that 
case  could  not  be  better  described,  unless  this 
indebtedness  is  questioned  by  the  assignee  or 
some  creditor. 

We  are  of  the  opinion  that  the  omission  of 
the  assignor  to  state  the  amount  due  from 
him  to  each  of  the  creditors  mentioned  In  the 
deed  would  not  of  Itself  render  the  deed  of 
assignment  void  upon  its  face,  and  the  Judg- 
ment of  the  trial  court  in  that  respect  is 
therefore  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


ROBINSON  et  «L  v.  BELT  et  at. 

(Court  of  Appeals  of  Indian  Territory.  June  8, 
1890.) 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS — 
VALIDITY— STIPULATION. 

1.  A  deed  of  assignment  for  benefit  of  credit- 
ors, which  recites  an  intention  to  convey  all  the 
assignor's  property  except  such  as  is  exempt  un- 
der the  law,  and  which  sets  out  a  schedule  claim- 
ed by  him  to  be  exempt,  passes  title  to  property 
in  such  schedule  which  is  not  exempt,  and  is  not 
fraudulent  because  of  such  elaim  of  exemption. 

2.  A  deed  of  assignment  for  benefit  of  credit- 
ors is  not  invalidated  by  a  stipulation  therein  re- 
quiring releases  from  creditors  as  a  condition  of 
their  receiving  preferences. 

3.  An  assignment  for  benefit  of  creditors  that 
conveys  all  the  assignor's  property  is  not  a  par- 
tial assignment  because  it  then,  by  mistake,  ex- 
empts property  not  belonging  to  him,  and  which 
he  could  not  convey. 

4.  Under  stipulation  filed  in  attachment  suit 
by  creditors  against  an  assignor,  in  which  the 
assignee  Intervenes,  "that  the  said  attaching 
creditors  will  file  no  answer  nor  interpose  any 
defense  to  the  claim  of  the  intervener  excepting 
as  to  matters  of  law  arising  on  the  plendings, 
said  creditors  cannot  amend  their  answer  to 
show  distribution  to  them  of  the  proceeds  of  the 
attached  property  subsequent  to  the  interplea. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  W.  M.  Springer,  September 
18,  1895. 

In  an  action  by  J.  M.  Robinson  &  Co. 
against  J.  C.  Belt,  0.  H.  King  interpleaded, 
seeking  to  recover  the  value  of  property  at- 
tached and  sold  by  Robinson  &  Co.,  which 
had  been  conveyed  to  King,  as  assignee  for 
benefit  of  creditors,  by  Belt  From  an  ad- 
verse Judgment,  Robinson  &  Co.  appeal.  Af- 
firmed. 

John  C.  Belt  a  resident  of  Arkansas,  and 
a  licensed  trader  at  Eufaula,  Ind.  T.,  on  the 
29th  of  December,  1891,  made  an  assignment 
for  the  benefit  of  his  creditors  to  C.  M.  King, 
as  his  assignee.  On  the  following  day  the 
appellants  brought  suit  against  Belt,  and 
sued  out  an  attachment  and  levied  upon  the 
property  assigned.  Belt  failed  to  plead,  and 
Judgment  by  default  was  taken  against  him, 
and  attachment  was  sustained.  On  May  31, 
1892,  King  filed  his  amended  interplea,  set- 
ting out  deed  of  assignment, -and  claimed  the 
property  levied  upon  as  his  by  virtue  of 
said  deed.  King  filed  his  bond  as  assignee 
and  inventory  of  the  property  with  the  clerk 
of  the  court  The  property  attached  waa 
sold  by  order  of  court,  and  proceeds  paid  in- 
to court,  before  the  interplea  was  filed.  At 
the  May  term,  1892,  a  demurrer  to  the  in- 
terplea was  filed,  and  sustained  by  the  court 
from  which  order  King  sued  out  a  writ  of 
error  to  the  United  States  court  of  appeals. 
King  gave  no  supersedeas  bond,  and  the 
fund  was,  by  order  of  court,  distributed  pro 
rata  to  the  attaching  creditors,  according  to 
their  priorities.  The  fund  bad  been  deposit- 
ed in  a  bonk  designated  as  a  United  States 
depository.  The  bank  failed,  and  only  87 
per  cent,  of  the  fund  was  recovered  and  dls- 
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trlbuted.  The  fund  amounted  to  97,900.  The 
court  of  appeals  reversed  the  judgment  on 
the  demurrer  (11  C.  C.  A.  39,  63  Fed.  90),  and 
on  September  19,  1S96,  the  appellants  filed 
their  answer  to  the  lnterplea,  denying  that 
King  was  owner  by  virtue  of  the  deed  of 
assignment,  and  alleging  that  the  deed  of 
assignment  was  fraudulent  and  void;  deny- 
ing that  King  filed  a  complete  Inventory;  de- 
nying that  certain  personal  property  describ- 
ed in  the  deed  of  assignment  was  the  prop- 
erty of  the  wife  of  John  C.  Belt;  and  admit- 
ting that  the  property  described  in  the  deed 
was  levied  upon  by  the  United  States  mar- 
shal under  the  attachment  On  December 
15,  1S93,  an  agreement  and  stipulation  was 
made  and  entered  into,  which,  among  other 
provisions,  contained  the  following:  "That  the 
said  attaching  creditors  will  file  no  answer 
nor  Interpose  no  (any)  defense  to  the  claim 
of  the  Intervener  excepting  as  to  matters  of 
law  arising  upon  the  pleadings,  and  no  is- 
sues of  fact  as  to  the  value  of  the  property 
in  suit,  for  the  conversion  and  value  of 
which  intervener  seeks  to  recover  in  this  suit 
and  other  suits,  as  per  agreement  on  file  In 
this  cause  by  and  between  all  the  parties  in- 
terested herein;  and  that  this  agreement 
be  made  a  part  of  the  record  in  this  and  all 
other  causes  similarly  situated  as  per  agree- 
ment herein  heretofore  filed."  Several  suits 
had  been  Instituted,  and  attachments  issued 
and  levied,  and  an  agreement  had  been  en- 
tered into  on  May  12,  1892,  that  they  should 
all  abide  the  results  of  this  case.  Said  agree- 
ment contains  the  following  stipulations,  aft- 
er giving  the  style  of  the  different  suits,  viz.: 
•  *  And  in  all  of  which  It  is  proposed 
to  file  an  lnterplea  on  the  part  of  C.  M. 
King,  as  assignee  of  John  0.  Belt;  that  the 
pleadings  filed  in  said  cause  No.  1,285,  and 
those  filed  with  reference  to  any  lnterplea 
growing  out  of  said  suit  shall  be  adopted 
and  considered  as  filed  In  all  of  the  other 
above-mentioned  cases,  and  that  similar  or- 
ders shall  be  considered  as  entered  In  all 
of  said  above-mentioned  causes;  and  a  Judg- 
ment similar  to  the  Judgment  entered  in  said 
cause  No.  1,285,  or  upon  any  lnterplea  grow- 
ing out  of  said  cause,  shall  be  entered  in  all 
the  other  of  said  above  mentioned  and  num- 
bered causes;  and  that,  in  the  event  of  any 
writ  of  error  or  appeal  being  sued  out  or 
taken  for  a  review  of  any  judgment  entered 
in  said  cause  No.  1,285  or  the  lnterplea  grow- 
ing out  thereof,  that  such  writ  of  error  or 
appeal  shall  be  considered  as  applying  to  all 
Judgments  entered  In  the  other  of  the  above 
numbered  and  mentioned  causes,  and  the 
judgments  in  all  of  such  causes  shall  be  held 
subject  to  the  order  or  judgment  that  may 
be  rendered  by  any  appellate  tribunal  upon 
any  such  writ  of  error  or  appeal  in  said  cause 
first  above  mentioned."  This  agreement  is 
in  part  the  agreement  mentioned  in  the 
above  quotation  from  the  agreement  made 
December  15,  1893.  The  case  was  tried  upon 
the  issues  made  by  the  pleadings  and  during 


the  trial,  and  before  the  same  was  submit- 
ted to  the  jury,  on,  to  wit,  September  23, 
1895,  the  plaintiffs  below  and  appellants  here 
asked  to  amend  their  answer,  setting  up  the 
fact  that  the  fund  had  been  distributed  by 
the  former  order  of  the  court  to  the  various 
attaching  creditors:  "And  there  Is  now  no 
fund  or  proceeds  In  court  which  the  inter- 
pleader can  recover  in  this  action,  or  to  or 
in  which  the  interpleader  had  any  right." 
Defendants  excepted  to  the  allowance  of  said 
amendment  by  the  court  for  the  reason  that 
it  would  be  in  violation  of  the  stipulation  of 
December  15, 1893,  and  demurred  also  to  the 
said  amended  answer,  "because  said  plea  sets 
up  no  defense  to  Interpleader's  cause  of  ac- 
tion, and  constitutes  no  defense  to  his  right 
to  recover."  The  court  sustained  the  demur- 
rer in  the  following  opinion,  to  which  plain- 
tiffs excepted:  "As  this  is  a  legal  question 
to  be  decided  by  the  court,  the  question  may 
be  decided  now  that  this  amendment  to  the 
answer  does  not  set  forth,  in  the  opinion  of 
the  court,  a  legal  defense  to  the  lnterplea  of 
King  in  this  case;  that  the  rights  of  King 
as  an  interpleader  at  this  time  relate  to  the 
time  of  his  filing  his  lnterplea,  and  that,  be 
himself  having  done  nothing  between  that 
time  and  this  to  forfeit  his  right  to  that 
claim,  he  stands  there  now  as  he  stood  upon 
the  day  of  filing  his  lnterplea,  and  is  entitled 
to  all  the  rights  he  had  then  to  this  prop- 
erty, or  to  the  proceeds  thereof;  and  that 
nothing  but  the  decision  of  the  courts  In  the 
final  adjudication  of  this  case  can  determine 
what  his  rights  are,  but,  when  they  are  de- 
cided, that  it  will  be  decided  as  of  that  day, 
and  not  of  to-day.  Therefore  the  court  holds 
that  the  amended  answer  In  this  particular 
does  not  present  a  legal  defense  to  the  ln- 
terplea in  this  case."  The  case  was  thereup- 
on submitted  to  the  Jury  under  the  charge 
of  the  court,  which  was  as  follows,  to  -wit: 
"First.  That  the  lnterplea  filed  in  this  case 
by  C.  M.  King  states  a  good  cause  of  action 
for  the  recovery  of  the  attached  property  or 
Its  proceeds,  and,  If  the  Jury  believe  from  the 
evidence  that  the  averments  in  said  lnterplea 
are  substantially  true,  they  will  find  for  the 
interpleader,  C.  M.  King.  But,  if  they  be- 
lieve from  the  evidence  that  said  averments 
are  not  substantially  true,  they  will  find  for 
the  plaintiffs,  J.  M.  Robinson  &  Co.  Second. 
That  the  reservation  to  the  assignor,  In  his 
deed  of  assignment  in  this  case,  as  exempt, 
of  property  which  he  did  not  own  or  con- 
trol, by  mistake  of  the  assignor,  does  not 
make  the  assignment  void  If  in  fact  he  con- 
veys, regardless  of  such  reservation,  all  the 
property  of  the  assignor  not  exempt  from 
execution  sale;  and  the  assignee,  who  is  the 
interpleader  in  this  case,  may  prove  by  oral 
evidence  that  any  portion  of  the  property 
mentioned  in  the  deed  of  assignment  was  not 
the  property  of  the  assignor,  but  was  Insert- 
ed In  the  deed  by  mistake.  Third.  That  the 
only  substantial  question  presented  In  this 
case  at  this  time  la  whether  certain  house- 
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hold  furniture  situated  In  Eufaula,  and  a 
pair  of  mares,  a  buggy,  and  a  harness 
which  were  set  forth  in  Schedule  C,  which 
to  a  part  of  the  said  deed  of  assignment,  were 
at  the  time  of  executing  said  deed  the  prop- 
erty of  the  assignor,  J.  C.  Belt,  or  were  the 
property  of  his  wife,  and  were  Inserted  In 
said  deed  by  mistake;  and  If  the  jury  be- 
lieve from  the  evidence  that  said  property 
was  at  the  time  of  executing  said  deed 
the  property  of  the  wife  of  J.  0.  Belt,  and 
was  inserted  in  said  deed  by  mistake,  they 
will  find  for  the  Interpleader,  C.  M.  King. 
Fourth.  That  the  claim  by  the  assignor,  J. 
C.  Belt,  in  his  deed  of  assignment,  as  exempt 
from  execution  sale,  of  certain  Items  of  per- 
sonal property  of  Inconsiderable  value, — 
such  as  wearing  apparel,  valued  at  $40,  a 
gold  watch,  valued  at  $25,  two  lamps,  valued 
at  $1.50,  a  chair,  valued  at  $3,  and  a  trunk, 
valued  at  $5,— when  in  fact  such  articles,  by 
reason  of  their  location  in  the  Indian  Terri- 
tory, were  not  exempt  from  execution  sale, 
such  claim,  if  not  made  for  the  purpose  of 
defrauding  creditors,  will  not  render  the  as- 
signment void."  The  Jury  found  the  issues 
for  the  interpleader,  C.  M.  King,  and  that 
the  proceeds  of  the  sale  of  the  attached  prop- 
erty were  $7,900.  The  plaintiffs  moved  for  a 
new  trial,  which  motion  was  overruled  by 
the  court  Judgment  was  entered  upon  the 
verdict,  and  plaintiffs  appealed  to  this  court 

N.  B.  Maxey,  O.  L.  Jackson,  and  Wm.  T. 
Hutchlngs,  for  appellants.  Wm.  H.  H.  Clay- 
ton. James  Brlzzolari,  Jas.  B.  Forrester,  J. 
C.  Hodges,  A.  J.  Nichols,  and  J.  H.  Koogler, 
for  appellees. 

TOWXSEND,  J.  (after  stating  the  facts). 
The  appellants,  in  their  brief,  have  stated 
four  objections  to  the  deed  of  assignment  in 
this  case,  as  showing  upon  Its  face  that  it  is 
fraudulent  in  law:  First.  "For  the  reason 
that  it  fails  to  convey  all  the  debtor's  prop- 
erty, and  at  the  same  time  makes  several 
elasses  of  preferred  creditors,  who  in  each  in- 
stance are  compelled  to  give  a  full  release  of 
their  Indebtedness  as  a  condition  of  sharing 
the  benefits  of  such  preferences."  Second. 
"If  the  property,  or  any  part  of  It  described 
in  Schedule  C,  does  not  pass,  under  the  terms 
of  the  deed,  to  the  assignee,  and  Belt  cannot 
elalm  It  under  the  homestead  or  exemption 
laws,  the  deed  Is  void."  Third.  "Belt  chose  to 
make  his  assignment  in  the  Indian  Territory, 
and  the  execution,  interpretation,  and  validi- 
ty of  it  must  be  determined  by  its  laws." 
Fonrth.  "Belt  decided  for  himself  that  he 
was  entitled  to  the  benefits  of  the  exemption 
laws  of  both  Arkansas  and  the  Indian  Ter- 
ritory. He  did  not  leave  It— as  he  might  ap- 
propriately have  done— to  the  law  to  deter- 
mine for  him  what  property  he  was  entitled 
to  exempt,  If  any,  nor  hi  what  jurisdiction 
he  might  assert  the  right  It  was  his  plain 
Intention  to  reserve  to  himself  all  the  prop- 
erty set  forth  in  Schedule  C,  and  not  to  con- 
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vey  the  title  to  it  to  his  assignee,  and  he 
could  not  have  used  plainer  or  more  appro- 
priate language  to  effect  this  purpose.  He 
might  have  made  any  disposition  of  property 
thus  excepted,  no  matter  how  much,  or  how 
valuable;  and  his  assignee  could  never  have 
claimed  any  right  or  title  to  the  same,  or  re- 
covered It  under  the  deed  for  the  creditors, 
for  no  such  rights  passed  to  him  by  the 
deed."  The  law  regulating  "assignment  for 
the  benefit  of  creditors"  In  force  in  the  Indian 
Territory  at  the  date  of  the  execution  of  the 
deed  of  assignment  in  this  case  Is  chapter  8 
of  Mansfield's  Digest  of  the  Statutes  of  Ar- 
kansas, which  was  adopted  apd  extended 
over  the  Indian  Territory  by  the  act  of  con- 
gress approved  May  2,  1890,  and  In  constru- 
ing that  statute  the  circuit  court  of  appeals 
of  the  Eighth  circuit  has  said:  "When  call- 
ed upon  to  construe  the  sections  of  the  stat- 
utes thus  adopted,  we  deem  It  our  duty  to 
follow  the  construction  given  thereto  by  the 
supreme  court  of  Arkansas.  The  adoption 
of  this  course  as  the  settled  rule  to  be  fol- 
lowed by  this  court  and  the  court  of  original 
jurisdiction  in  the  Indian  Territory  must  com- 
mend itself  to  all  Interested."  Appolos  v. 
Brady,  1  O.  C.  A.  209,  49  Fed.  401.  Applying 
the  rule  of  construction  thus  laid  down  to 
the  objections  of  appellant  it  becomes  nec- 
essary to  examine  the  decisions  of  the  su- 
preme court  of  Arkansas.  It  will  first  be  ob- 
served that  the  deed  of  assignment  In  this 
case,  after  describing  specifically  the  property 
conveyed  to  the  assignee,  contains  the  fol- 
lowing: "And  I,  the  said  John  O.  Belt  here- 
by intending  to  convey  unto  the  said  C.  M. 
King,  for  the  purpose  and  trust  as  aforesaid, 
all  of  my  effects  of  every  kind  and  descrip- 
tion, wherever  situated,  both  real,  personal, 
and  mixed,  all  notes,  book  accounts,  and 
choses  In  action,  whether  described  in  thfs 
deed  or  not,  save  and  except  only  such  real 
and  personal  property  as  is  exempt  under  the 
law  from  forced  sale,  a  schedule  of  the  prop- 
erty so  claimed  by  the  said  John  C.  Belt,  to 
be  exempt  from  force  sale,  is  hereto  attached, 
marked  'Schedule  C,'  and  made  a  part  here- 
of." In  Baker  v.  Baer,  59  Ark.  503,  28  S.  W. 
28,  a  deed  of  assignment  conveyed  all  the 
lands  and  other  property  of  the  assignor,  "ex- 
cept what  are  exempt  to  him  by  the  laws  of 
the  state,"  the  exemptions  being  fully  de- 
scribed in  a  schedule  attached.  The  lands 
claimed  as  exempt  had  never  been  Impressed 
as  a  homestead.  The  court  held  that  since 
exempt  property  was  only  reserved,  the  title 
passed  to  assignee.  The  court  observe:  "The 
law,  npon  the  evidence  of  the  assignor,  de- 
termines that  the  lands  claimed  as  a  home- 
stead were  never  so  impressed,  and  therefore 
are  not  exempt  Hence  the  title  passed  abso- 
lutely to  the  assignee.  The  language  of  the 
granting  clause  is  unambiguous,  and  should 
be  held  to  mean  what  It  says.  Only  property 
'exempt'  was  reserved.  This  property  was 
not  reserved.  This  Is  not  a  case  of  convey- 
ing all  in  the  deed,  and  at  the  same  tuns 
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seoretlj  or  Intentionally  withholding  a  por- 
tion for  the  debtor's  benefit.  All  was  con- 
veyed by  the  definite  description;  and  this, 
so  far  as  the  deed  Itself  and  the  claim  of  ex- 
emptions thereto  attached  Is  concerned,  ar- 
gues most  strongly  the  good  faith  and  hon- 
esty of  the  transaction."  But,  if  the  grantor 
knew  that  the  lands  were  not  exempt.  It  was 
pointed  out  to  his  creditors,  and  is  reason  for 
saying  there  was  no  fraudulent  withholding. 
"A  reservation  of  the  kind  mentioned  would 
not  invalidate  the  assignment"  An  Instruc- 
tion to  the  effect  that  such  a  reservation 
would  render  the  assignment  fraudulent  and 
void  was  erroneous.  This  is  directly  applica- 
ble to  this  case.  In  King  v.  Dry-Goods  Co., 
60  Ark.  1,  28  S.  W.  514,  heard  on  demurrer, 
the  identical  deed  of  assignment  in  this  case 
was  passed  upon  by  the  supreme  court  of  Ar- 
kansas, and,  after  quoting  the  clause  in  the 
deed  hereinbefore  set  out,  the  court  said:  "Is 
the  deed  void  upon  its  face?  is  the  question 
in  the  case.  Such  deeds  of  assignment  have 
been  upheld  by  the  decisions  of  this  court 
holding  that  the  debtor,  In  making  assign- 
ment of  his  property  for  the  benefit  of  cred- 
itors, may  exact  releases  from  creditors  as  a 
condition  of  preference  under  the  deed,  where 
he  dedicates  'all  of  his  property  not  exempt 
by  law  to  the  payment  of  all  of  his  creditors; 
not  necessarily  to  the  payment  of  all  in  equal 
proportions.'  McReynolds  v.  Dedman,  47  Ark. 
851,  1  S.  W.  552."  The  court  say  further: 
"As  to  the  claim  of  exemption  In  the  deed, 
there  is  no  difference  in  principle  between  the 
deed  of  assignment  In  this  case  and  the  deed 
in  the  case  of  Baker  v.  Baer,  59  Ark.  503,  28 
S.  W.  28,  which  was  held  not  objectionable; 
the  ruling  in  which  case  as  to  this  question 
is  approved  and  adopted  in  this."  The  court 
further  say  that  the  act  of  congress  of  May 
2,  1890,  putting  in  force  chapter  8  of  Mans- 
field's Digest,  title  "Assignments  for  the  Ben- 
efit of  Creditors,"  and  chapter  60  of  said  Di- 
gest, title  "Executions,"  that  "the  assignor 
had  the  right  to  claim  his  exemptions  as  un- 
der the  laws  of  the  state  of  Arkansas."  It 
Is  declared  to  be  the  established  law  of  Ar- 
kansas, in  accord  with  much  authority  else- 
where, "that  a  stipulation  for  a  release  in  a 
general  assignment  which  is  made  only  as  a 
condition  of  preference,  does  not  invalidate 
the  Instrument."  Wolf  v.  Gray,  58  Ark.  79, 
13  S.  W.  512.  It  was  said  by  the  circuit  court 
of  appeals,  when  the  demurrer  In  this  case 
was  disposed  of  by  that  court,  that  "an  as- 
signment that. conveys  all  the  debtor's  prop- 
erty is  not  a  partial  assignment;  and  one 
that  conveys  all  his  property,  and  then,  by 
mistake,  reserves  or  exempts  from  the  con- 
veyance the  property  of  another  that  the  as- 
signor could  not  in  any  way  convey,  none  the 
less  conveys  his  entire  property,  and  cannot 
be  obnoxious  to  the  objection  that  it  is  a  par- 
tial assignment  •  *  *  and  the  assignee 
may  plead  and  prove  the  ownership  of  the 
property  described  in  the  assignment  to  es- 
tablish this  fact  and  to  maintain  his  right  to 


the  property  assigned.  •  •  •  In  our  opin- 
ion, the  interplea  stated  a  good  cause  of  ac- 
tion for  the  recovery  of  the  attached  proper- 
ty, and  the  demurrer  should  have  been  oner- 
ruled."  Belt  v.  Robinson,  11  C.  C  A.  39.  63 
Fed.  92.  The  court  below  followed  this  de- 
cision in  Its  first  second,  and  third  Instruc- 
tions to  the  jury,  and  the  jury,  by  Its  verdict 
found  for  the  appellees.  The  fourth  Instruc- 
tion is  the  law  as  declared  by  the  supreme 
court  of  Arkansas  in  Lowensteln  v.  Finney, 
54  Ark.  128,  15  S.  W.  153. 

The  statement  at  close  of  appellants'  brie! 
that  they  should  have  been  permitted  to  show 
that  only  87  per  cent  of  the  fund  was  dis- 
tributed, as  we  view  It  was  simply  an  effort 
to  violate  the  agreement  and  stipulation  of 
record  made  on  the  15th  of  December.  18SC. 
and  the  court  below  was  correct  In  holding 
that  whatever  rights  the  appellee  King  has 
as  assignee  were  fixed  by  the  conditions  ex- 
isting at  the  date  of  his  filing  his  interven- 
tion. The  counsel  have  been  diligent  in  cit- 
ing authorities,  but  the  rule  of  construction 
stated  in  Appollos  v..  Brady,  supra,  together 
with  the  ruling  by  the  Arkansas  supreme 
court  in  the  hearing,  involving  this  same  as- 
signment, in  King  v.  Dry-Goods  Ob.,  sunn, 
and  the  decision  of  the  court  of  appeals  of 
the  Eighth  circuit  In  disposing  of  the  demur- 
rer in  this  case,— Belt  v.  Robinson,  supra.— 
has  left  but  little  for  this  court  to  do  except 
to  cite  the  Arkansas  decisions  construing 
deeds  of  assignment  In  the  various  cases  that 
have  received  the  consideration  of  that  court 
We  think  the  assignment  in  this  case  was 
good,  and  the  judgment  Of  the  court  below 
was  correct  and  it  is  therefore  affirmed. 

THOMAS,  J.,  concurs. 


WESTCHESTER  FIRE  INS.  CO. 
BLACKFORD. 


v. 


(Court  of  Appeals  of  Indian  Territory.   June  & 
1890.) 

ASSIGNMENT  FOR  BENEFIT  OF  CRKDITOKS— 

ACTION  BY  ASSIGNEE. 

1.  An  instrument  by  which  D.  assigns  to  B~ 
as  trustee,  interest  in  loss  under  fire  policies,  au- 
thorizes him  to  collect  same,  and  out  of  the  pro- 
ceeds to  pay  equally  and  proportionately  cer- 
tain enumerated  debts  of  D.,  any  residue  to  be 
paid  D.,  is  a  general  assignment  for  creditors. 

2.  An  assignee  for  the  benefit  of  creditors  cast- 
not  maintain  an  action  without  giving  the  bond 
and  filing  the  inventory  required  by  the  assign- 
ment law. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  William  M.  Springer,  Jan.  26. 
1898. 

Action  by  G.  L.  Blackford,  trustee,  against 
the  Westchester  Fire  Insurance  Company. 
Judgment  for  plaintiff.  Defendant  appeals 
Reversed. 

This  action  was  brought  by  the  appellee, 
G.  L.  Blackford,  as  trustee,  to  recover  of  the 
appellant  the  Westchester  Fire  Insurance 
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Company,  upon  a  certain  policy  of  Insurance 
executed  by  the  Insurance  company  to  Mrs.  M. 
G.  Dane  on  the  14th  day  of  February,  1898, 
by  the  terms  of  which  said  policy  the  Insur- 
ance company  insured  the  said  Mrs.  M.  G. 
Dane  against  loss  by  fire  of  a  certain  store- 
house or  stock  of  goods  located  at  Colbert, 
In  the  Choctaw  nation,  Ind.  T.,  for  the  period 
of  one  year,  and  on  the  15th  day  of  April, 
1893,  the  said  building, .  fixtures,  and  stock 
of  merchandise  covered  by  said  policy  of  In- 
surance were  totally  destroyed  by  fire.  On 
the  24th  day  of  April  following,  the  insured, 
Mrs.  M.  G.  Dane,  transferred  the  policy  of  in- 
surance to  the  appellee,  G.  L.  Blackford,  by 
the  following  indorsement  written  upon  the 
policy  of  Insurance:  "For  value  received,  I 
hereby  transfer,  assign,  and  set  over  unto  G. 
Ia  Blackford,  trustee,  and  his  assigns,  all  my 
title  and  Interest  in  this  policy  and  all  ad- 
vantage to  be  derived  therefrom.  Witness 
my  hand  and  seal,  this  24th  day  of  April, 
1893.  [Signed]  M.  G.  Dane.  Witness:  R.  C. 
Shearman."  On  the  5th  day  of  May,  1898, 
she  also  executed  to  the  appellee  the  follow- 
ing instrument,  which  was  offered  In  evidence 
as  a  part  of  the  record  In  this  case:  "I,  M.  G. 
Dane,  of  Colbert,  Ind.  T.,  for  and  m  consid- 
eration of  one  dollar  to  me  in  band  paid, 
receipt  of  which  is  hereby  acknowledged,  and 
the  uses  and  purposes  hereinafter  mentioned, 
I  hereby  assign  and  set  over  unto  G.  L. 
Blackford,  trustee,  of  Denison,  Tex.,  all  In- 
terest and  benefit  In  and  to  the  Iosb  under 
policies  848,638,  Westchester  Fire  Insurance 
Company  of  New  York,  in  my  favor,  $833; 
212,545,  the  State  Investment  &  Insurance 
Company,  San  Francisco,  Cal.,  in  my  favor, 
$833;  112,601, .  Crescent  Insurance  Company 
of  New  Orleans,  In  my  favor,  f884,— which 
accrue  to  me  by  virtue  of  loss  by  fire  of  the 
stock  of  merchandise  belonging  to  me,  and 
owned  by  me,  and  situated  at  Colbert,  Ind. 
T.,  under  date  of  April  10,  1893:  First  The 
said  G.  L.  Blackford,  trustee,  shall  for  me 
and  in  my  name  cause  said  loss  to  be  adjust- 
ed, or,  should  said  companies  fail  or  refuse  to 
adjust  and  settle  said  loss,  to  proceed  by  law 
to  make  proofs  of  loss  necessary,  and  collect 
said  loss  from  the  several  companies  above 
named.  Second.  Upon  the  payment  of  said 
sums  by  said  companies,  or  upon  the  collec- 
tion of  said  amounts  by  process  of  law,  the 
said  G.  L.  Blackford,  trustee,  1b  hereby  au- 
thorized to  pay  costs  of  collection,  including 
a  reasonable  attorney's  fee  and  such  other 
costs  incident  to  said  collection,  which  shall 
include  the  usual  fee  of  trustee,  as  allowed  by 
law  in  the  Choctaw  nation,  for  such  services, 
and  out  of  the  remainder  shall  pay  equally 
and  proportionately  the  following  accounts 
and  notes:  To  the  State  National  Bank  of 
Denison  a  note  due  for  the  sum  of  $250  (two 
hundred  and  fifty  dollars)  at  10  per  cent 
interest  from  maturity;  the  Waples-Platter 
Grocery  Company  of  Denison,  Tex.,  an  ac- 
count of  $523.77  (five  hundred  and  twenty- 
three  »Via»  dollars);  Robert  Willis  Taylor 


Company,  of  Sherman,  Tex.,  an  account  for 
$395.03  (three  hundred  and  ninety-five  dol- 
lars and  three  cents);  Leeper  Hardware  Com- 
pany, $262.78,  Denison,  Tex.,  an  account  of 
two  hundred  and  sixty-two  "/ioo  dollars; 
the  Alliance  Mill  Company  of  Sherman,  Tex., 
an  account  of  four  hundred  and  thirty-four  and 
"Aoo  dollars  ($434.75);  T.  C.  Horan,  of  Deni- 
son, Tex.,  an  account  of  $29.01  (twenty-nine 
and  i/ioo  dollars);  Xoyes,  Norman  &  Co.,  of  St 
Joseph,  Mo.,  an  account  of  $114.40  (one  hun- 
dred fourteen  dollars  and  forty  cents);  A. 
N.  Schuster  &  Co.,  of  St  Joseph,  Mo.,  an  ac- 
count of  $252.71  (two  hundred  and  fifty-two 
and  "Aoo  dollars);  and  residue  to  be  paid  to 
me.  Witness  my  hand,  the  5th  day  of  May, 
1893.  [Signed]  M.G.Dane.  Witness:  R.  C. 
Shearman."  The  appellee,  G.  L.  Blackford, 
testified  that  he  had  never  qualified  as  as- 
signee or  trustee  under  these  instruments  ex- 
ecuted to  him  by  Mrs.  Dane;  that  be  did  not 
know  that  it  was  necessary;  that  he  had 
never  filed  an  Inventory  or  bond  as  required 
by  the  assignment  law.  A  verdict  was  ren- 
dered by  the  Jury  in  favor  of  the  appellee,  as 
trustee,  In  the  sum  of  $833  and  Interest.  Mo- 
tion for  a  new  trial  was  overruled,  and  Judg- 
ment entered  for  that  amount  from  which 
the  insurance  company  prayed  and  was  grant 
ed  an  appeal  to  this  court 

Wm.  T.  Hutchings,  for  appellant  Maxey 
&  Martin,  for  appellee. 

THOMAS,  J.  (after  stating  the  facts).  The 
first  error  assigned  by  the  appellant  is  that 
the  court  erred  in  admitting  in  evidence  the 
assignments  executed  by  Mrs.  Dane  to  the 
appellee,  the  appellee  testifying  that  he  had 
not  qualified  as  required  by  the  assignment 
law  in  force  in  the  Indian  Territory ; ■  and  also 
that  the  court  erred  In  refusing  to  direct  the 
Jury  to  return  a  verdict  for  the  appellant  as 
requested  by  the  appellant  at  the  close  of 
the  testimony,  as  follows:  "First  because 
this  plaintiff  has  no  right  to  maintain  this 
cause  of  action;  second,  because  there  is  not 
sufficient  proof  to  entitle  the  plaintiff  to  re- 
cover." 

The  appellant  contends  in  its  brief  sad 
argument  that  the  instruments  offered  in  evi- 
dence in  this  case  by  which  the  policy  of  In- 
surance sued  upon  was  transferred  by  Mrs. 
Dane  to  G.  L.  Blackford,  as  trustee,  was  a 
general  assignment  for  creditors,  and  that  the 
appellee,  not  having  qualified  as  required  by 
the  law  of  the  Indian  Territory,  has  not  the 
legal  capacity  to  maintain  this  action. 

In  the  case  of  Richmond  v.  Mississippi 
Mills,  52  Ark.  41,  11  S.  W.  962,  where  the 
question  as  to  what  constitutes  an  assign- 
ment was  directly  passed  upon,  Judge  San- 
dels,  In  delivering  the  opinion  of  the  court 
stated:  "A  deed  of  assignment  contemplates 
the  Intervention  and  agency  of  a  trustee, 
though  none  need  be  named  in  the  deed.  Bur- 
rill,  Assign  m.  §  3;  Burrows  v.  Lehndorff,  8 
Iowa,  96.    Hence  conveyances  directly  to 
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creditors,  In  payment  or  by  way  of  security 
for  their  own  debts  solely,  are  not  generally 
assignments  for  the  benefit  of  creditors.  Bou- 
chaud  v.  Dlas,  1  N.  Y.  201,  204;  U.  S.  v.  Mc- 
Lellan,  3  Sumn.  345,  Fed.  Cas.  No.  15,698. 
Nowhere  Is  the  essential  character  of  an 
assignment  (trust  deed),  as  contrasted  with 
that  of  a  mortgage,  better  stated  than  by 
Mr.  Justice  Walker  in  Turner  v.  Watkins,  31 
Ark.  437.  He  says:  'The  conclusion  reached 
is  that,  when  the  grantor  parts  with  his 
title,  giving  it  to  the  trustee  absolutely,  for 
the  purpose  of  raising  a  fund  to  pay  debts, 
this  Is,  properly  speaking,  a  deed  of  trust; 
but  when  a  conveyance  1b  to  secure  a  debt. 
In  case  of  default,  thus  assimilating  the 
transaction  to  a  mortgage,  and  where  the 
intent  of  the  grantor,  Instead  of  parting  with 
his  estate,  Is  to  retain  it,  in  case  he  performs 
his  obligation  according  to  Its  terms,  instru- 
ments of  this  class  are  also,  but  less  tech- 
nically, called  "deeds  of  trust,"  but  in  sub- 
stance they  are  mortgages.'  See,  also,  Hoff- 
man, Burneston  &  Co.  v.  Mackall,  5  Ohio  St. 
124.  An  assignment,  then,  as  Burrlll  says,  Is 
a  transfer  by  a  debtor,  without  compulsion  of 
law,  of  some  or  all  of  his  property  to  an 
assignee  or  assignees,  in  trust,  to  apply  the 
same  or  the  proceeds  thereof  to  the  payment 
of  some  or  all  of  his  debts,  and  to  return  the 
surplus,  if  any,  to  the  debtor.  A  mortgage  Is 
a  security  against  the  default  of  a  debtor  in 
the  payment  of  his  debts.  *  *  *  We  do 
not  hold  that  the  giving  of  one  or  more  mort- 
gages, the  confession  of  judgments,  or  other 
means  adopted  to  give  security  or  preference 
constitute  necessarily,  or  even  ordinarily,  an 
assignment.  But  we  do  hold  that  where  one 
or  more  Instruments  are  executed  by  a  debtor, 
in  whatsoever  form,  or  by  whatsoever  name, 
with  the  Intention  of  having  them  operate  as 
an  assignment,  and  with  the  Intention  of 
granting  the  property  conveyed  absolutely  to 
the  trustee  to  raise  a  fund  to  pay  debts,  the 
transaction  constitutes  an  assignment"  In 
the  case  of  Appolos  v.  Brady,  1  C.  C.  A.  301, 
49  Fed.  402,  Judge  Shlras,  in  delivering  the 
opinion  of  the  circuit  court  of  appeals  for 
the  Eighth  circuit,  stated:  "The  rule  to  be 
followed  in  determining  whether  a  given  In- 
strument is  to  be  deemed  a  mortgage  or  a 
deed  of  assignment  Is  fully  stated  by  the 
supreme  court  of  Arkansas  In  the  cases  of 
Richmond  v.  Mississippi  Mills,  52  Ark.  30,  11 
S.  W.  960;  State  v.  Dupuy,  52  Ark.  48,  11  S. 
W.  964;  Robson  v.  Tomlinson,  54  Ark.  229, 

15  S.  W.  456;  Penzel  Co.  v.  Jett,  54  Ark.  428, 

16  S.  W.  120.  These  cases  declare  the  test 
to  be,  has  the  party  made  an  absolute  ap- 
propriation of  property  as  a  means  for  rais- 
ing a  fund  to  pay  debts,  without  reserving 
to  himself,  In  good  faith,  an  equity  of  redemp- 
tion In  the  property  conveyed?  In  Robson 
v.  Tomlinson,  supra,  the  rule  is  stated  as 
follows:  The  controlling  guide,  according 
to  the  previous  decisions  of  this  court,  is,  was 
It  the  intention  of  the  parties,  at  the  time  the 
instrument  was  executed,  to  devest  the  debtor 


of  the  title,  and  to  make  an  appropriation  of 
the  property  to  raise  a  fund  to  pay  debts? 
In  Richmond  v.  Mississippi  Mills,  supra,  it  is 
held  that,  while  the  meaning  of  the  instru- 
ment is  ordinarily  to  be  derived  from  the  lan- 
guage used  therein,  yet  parol  evidence  may 
be  admitted  showing  the  collateral  facts  sur- 
rounding the  transaction,  for  the  purpose  of 
enabling  the  court  to  determine  the  actual  In- 
tention of  the  parties  in  the  execution  of  the 
instrument;  but  that  if,  from  the  entire  evi- 
dence, it  appears  that  the  debtor  executed  a 
conveyance  with  the  intention  of  conveying 
the  property  absolutely,  and  without  the  res- 
ervation of  the  right  to  redeem,  in  order  that 
the  property  may  be  appropriated  to  raising 
a  fund  for  the  payment  of  debts,  then  the 
transaction  constitutes  an  assignment."  The 
case  of  Goodbar  v.  Locke,  56  Ark.  314,  19  S. 
W.  924,  which  Is  cited  by  the  appellee  to  sus- 
tain his  contention  that  these  Instruments  did 
not  constitute  a  deed  of  assignment,  in  our 
opinion  does  not  apply,  nor  is  it  in  any  wise 
a  parallel  case  to  the  one  at  bar.  In  that 
case  there  was  no  trustee,  and  a  part  of  the 
property  was  conveyed  directly  from  the  debt- 
or to  the  creditor  in  payment  of,  or  as  se- 
curity for,  the  Indebtedness  due,  and  the 
choses  in  action  were  transferred  "as  col- 
lateral to  secure."  The  court  in  that  case 
said:  "The  first  three  Instruments  purport  to 
convey  property  direct  from  the  debtor  to  the 
creditor  in  payment  of  valid  debts,  and.  if 
they  were  in  fact  what  they  purported  to  be, 
they  do  not  constitute  an  assignment  in  whole 
or  In  part  •  *  *  It  Is.  next  insisted  that 
the  transfer  of  the  choses  in  action  was  upon 
Its  face  an  assignment  for  the  benefit  of  cred- 
itors, and  for  that  reason. the  attachment 
should  have  been  sustained.  It  purported  to 
transfer  to  L.  C.  Locke  certain  choses  in  ac- 
tion'as  collateral  to  secure.'  If  the  choses  were 
transferred  as  collateral  security,  the  legal 
consequence  was  that  the  equitable  owner- 
ship remained  in  the  assignors,  while  the  as- 
signees held  them  In  pledge."  Under  the  test 
as  laid  down  by  the  supreme  court  of  Arkan- 
sas and  the  United  States  circuit  court  of  ap- 
peals for  the  Eighth  circuit  in  the  cases  above 
cited,  it  is  our  opinion  that  the  instruments 
in  this  case  executed  by  Mrs.  Dane  to  the 
appellee,  G.  L.  Blackford,  as  trustee,  consti- 
tute an  assignment  for  the  benefit  of  creditors, 
as  this  insurance  policy  and  other  Insurance 
policies  had  been  assigned  by  her  to  the  ap- 
pellee as  a  means  for  raising  a  fund  to  pay 
the  debts  enumerated  in  the  deed  of  assign- 
ment without  reserving  to  herself  an  equity 
of  redemption  in  the  property  conveyed.  In 
the  case  of  Richmond  v.  Mississippi  Mills, 
above  cited,  the  court  further  said:  "This 
and  a  multitude  of  other  decisions  emphasize 
the  statement  often  made  that  the  law  win 
not  be  blinded  by  forms  or  names,  but  will 
look  beyond  to  the  substance  of  the  transac- 
tion under  consideration,  and  fix  Its  character 
according  to  the  intention  of  the  parties. 
Jones,  Chat  Mortg.  {  24;  Home  r.  Puckett. 
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22  Tex.  201;  Hopkins  v.  Thompson,  2  Port. 
(Ala.)  433." 

The  next  question  to  be  considered  is,  If 
these  Instruments  did  constitute  a  deed  of 
assignment,  can  the  appellee,  the  assignee, 
maintain  this  action  without  having  given 
the  bond  and  filed  the  Inventory  required  by 
the  assignment  law?  In  other  words,  has  the 
appellee  the  legal  capacity  to  sue?  In  the 
'case  of  Falconer  v.  Hunt,  39  Ark.  68,  It  was 
held  that  the  assignee  in  a  deed  of  assign- 
ment could  not  maintain  an  action  against  an 
officer  for  taking  the  assigned  goods  tinder 
a  writ  of  attachment  against  the  assignor 
until  he  had  filed  the  Inventory  in  the  pro- 
bate court  and  given  the  bond  required  by 
the  statute.  Justice  Smith,  in  delivering  the 
opinion  of  the  court  in  that  case,  said:  "On 
the  trial  it  was  proved  that  the  plaintiffs  had 
not  complied  with  the  requirements  of  the 
law  in  the  above-mentioned  particulars,  and 
the  defendant  requested  a  direction  to  the 
Jury  practically  to  the  effect  that,  until  they 
had  done  so,  they  had  no  standing  in  court 
His  prayer  was  denied,  the  plaintiffs  obtain- 
ed a  verdict  and  judgment  for  $1,000,  and 
the  refusal  of  the  court  to  charge  as  prayed 
was  one  of  the  grounds  of  the  motion  for  a 
new  trial.  This  Instruction  was  proper. 
Clayton  v.  Johnson,  38  Ark.  406;  Raleigh  v. 
Griffith,  37  Ark.  150.  In  the  case  last  cited 
it  was  ruled  that  the  assignee  could  not 
maintain  replevin  until  he  had  filed  his 
schedule  and  bond.  No  more  can  he  sup- 
port trespass  or  trover.  For  both  of  these 
actions  are  based  upon  a  right  of  possession 
in  the  plaintiff  at  the  time  of  the  injury  or 
of  the  conversion.  Reversed  and  remanded 
for  a  new  trial."  In  the  case  of  Thatcher  v. 
Franklin,  37  Ark.  64,  the  court  held,  Chief 
Justice  English  delivering  the  opinion,  that 
an  assignee  for  the  benefit  of  creditors  could 
not  maintain  an  action  of  replevin  to  recover 
the  possession  of  any  of  the  property  as- 
signed to  him,  unless  he  had  executed  and 
filed  the  bond  and  filed  the  schedule  required 
by  law.  The  court  In  that  case  said:  "2. 
The  deed  was  an  absolute  conveyance,  and 
not  a  mortgage  or  ordinary  trust  deed,  with 
a  defeasance,  and  the  title  to  the  goods  vest- 
ed in  the  trustee,  not  only  as  against  the  as- 
signors, but  also  as  against  the  execution 
creditors,  without  registration,  and  the  court 
so  rightly  charged  the  Jury.  3.  But,  though 
the  deed -vested  the  legal  title  to  the  goods 
in  the  trustee,  yet  by  the  express  language  of 
the  statute  regulating  assignments  (Gantt's 
Dig.  K  385,  387),  before  he  was  entitled  to 
take  possession,  sell,  or  in  any  way  manage 
or  control  the  property  assigned,  he  wag 
obliged  to  file  the  schedule,  and  execute  the 
bond  required  by  the  act.  Clayton  v.  John- 
son, 36  Ark.  406.  *  •  *  The  court  below 
erred  in  refusing  to  charge  the  Jury  as  moved 
by  appellants,  in  effect,  that  plaintiff,  hav- 
ing failed  to  file  the  schedule,  and  give  bond 
as  required  by  the  statute,  could  not  main- 
tain replevin  for  the  goods." 


It  is  claimed  by  the  appellee  in  his  brief 
that  the  insurance  company  cannot  question 
the  validity  of  the  assignment,  and  the  case 
of  Railway  Co.  v.  Fuller,  18  C.  C.  A.  641,  72 
Fed.  467,  is  cited  to  sustain  that  contention. 
In  that  case,  Fuller,  who  was  the  assignee  of 
Butler  Bros.,  had  filed  the  schedule  and  giv- 
en the  bond  required  by  law;  but  the  objec- 
tion made  by  the  railway  company  was  that 
the  deed  of  assignment  on  its  face  was  fraud- 
ulent as  to  creditors.  And  the  court  in  that 
case  properly  held  that  a  debtor  of  the  as- 
signors could  not  assail  the  deed  of  assign- 
ment in  that  case  for  that  reason.  But 
there  is  a  different  principle  Involved  In  the 
case  at  bar,  and  that  Is  whether  or  not  the 
trustee,  G.  L.  Blackford,  had  the  legal  ca- 
pacity to  maintain  this  suit  We  are  of  the 
opinion  that  under  every  rule  of  reason,  as 
well  as  under  the  foregoing  decisions  of  the 
supreme  court  of  the  state  of  Arkansas,  he 
clearly  has  not.  We  are  therefore  of  the 
opinion  that  the  court  below  erred  In  refus- 
ing to  direct  a  verdict  for  appellant  as  re- 
quested by  the  appellant  that  the  plaintiff, 
G.  L.  Blackford,  trustee,  bad  no  right  to 
maintain  this  cause  of  action. 

There  are  other  questions  raised  by  the 
appellant  In  his  brief  in  this  case,  but  it  will 
not  be  necessary  to  consider  them.  The  Judg- 
ment of  the  lower  court  is  reversed,  and,  by 
agreement  of  parties,  Judgment  is  rendered 
here,  and  this  cause  dismissed. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


CHANDLER  v.  RUTHERFORD  et  al. 
(Court  of  Appeals  of  Indian  Territory.  Jane  7, 
1899.) 

UNITED  STATES  MARSHALS — LIABILITY  FOR 
DEPUTY'S  ACTS. 
A  United  States  marshal  and  the  sureties 
on  his  bond  are  not  liable  for  the  acts  of  a 
deputy  and  posse,  where  they,  without  authori- 
ty or  knowledge  of  the  marshal,  started,  without 
a  writ,  in  search  of  a  horse  thief,  and  shot  an 
innocent,  whom  they  mistook  for  him. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  William  M.  Springer,  Novem- 
ber 16,  1897. 

Action  by  James  Chandler  against  Samuel 
M.  Rutherford  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.  Affirmed. 

This  action  was  begun  at  the  May  term, 
1896,  of  the  United  States  district  court  for 
the  Northern  district  of  the  Indian  Territory, 
by  James  Chandler,  plaintiff,  hereinafter  call- 
ed "appellant"  against  Samuel  M.  Ruther- 
ford, as  the  United  States  marshal  for  the  In- 
dian Territory,  and  George  F.  Sparks,  John 
F.  Williams,  Clarence  W.  Turner,  Andrew  W. 
Robb,  Pleasant  N.  Blackstone,  and  James  D. 
Lankford,  the  sureties  on  bis  official  bond, 
defendants,  hereinafter  called  "appellees,"  to 
recover  damages  alleged  to  nave  been  sus- 
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talned  by  appellant  resulting  from  gunshot 
wounds  Inflicted  upon  him  by  a  deputy  of 
said  marshal  and  certain  poe semen  acting 
with  and  under  the  direction  of  said  deputy 
marshal.  The  case,  as  stated  by  counsel  for 
appellant,  la  as  follows: 

The  facts  upon  which  the  appellant  relies 
for  recovery  are  fully  set  out  In  the  second 
paragraph  of  Ms  complaint. 

On  the  24th  day  of  December,  1895,  the 
appellant  filed  the  following  complaint: 

"United  States  of  America,  Indian  Terri- 
tory, Northern  District— ss. :  Pleas  in  the 
United  States  court  in  the  Indian  Territory, 
Northern  district,  at  Muskogee,  in  the  cause 
numbered  2,910,  and  entitled  'James  Chand- 
ler, Plaintiff,  and  Samuel  M.  Rutherford  et 
aL,  Defendants.'  Hon.  Wm.  XI.  Springer, 
judge  of  said  court  On  the  24th  day  of  De- 
cember, A.  D.  1897,  there  was  filed  In  the  of- 
fice of  the  clerk  of  said  court  the  complaint 
in  the  above  numbered  and  entitled  cause, 
which  Is  in  words  and  figures  as  follows: 

"No.  2,910.  In  the  United  States  Court  In 
the  Indian  Territory,  Northern  District,  at 
Muskogee.  Complaint  James  Chandler,  Plain- 
tiff, vs.  Samuel  M.  Rutherford,  George  F. 
Sparks,  John  F.  Williams,  Clarence  W.  Tur- 
ner, Andrew  W.  Robb,  Pleasant  N.  Black- 
stone,  and  James  D.  Lankford,  Defendants. 
The  plaintiff,  James  Chandler,  who  Is  a  citi- 
zen of  the  United  States  and  a  resident  of 
the  Northern  district  of  the  Indian  Territory, 
complains  of  the  defendant  Samuel  M.  Ruth- 
erford, United  States  marshal  for  the  North- 
ern district  in  the  Indian  Territory,  and 
George  F.  Sparks,  John  F.  Williams,  Clar- 
ence W.  Turner,  Andrew  W.  Robb.  Pleasant 
N.  Blackstone,  and  James  D.  Lankford,  sure- 
ties on  the  official  bond  of  the  said  marshal, 
and  all  of  whom  are  residents  of  the  Northern  I 
district  of  the  Indian  Territory  except  George 
F.  Sparks  and  John  F.  Williams,  who  are 
residents  of  the  State  of  Arkansas,  and  James 
D.  Lankford,  who  Is  a  citizen  of  the  Central 
district  of  the  Indian  Territory,  and  for  cause 
of  complaint  the  plaintiff  states:  First.  That 
the  defendant  Samuel  M.  Rutherford  Is  and 
was,  at  the  time  of  the  wrongs  hereinafter 
complained  of,  the  regularly  appointed  and 
acting  United  States  marshal  for  the  North- 
ern district  of  the  Indian  Territory,  and  that 
the  defendants  George  F.  Sparks,  John  F. 
Williams,  Clarence  W.  Turner,  Andrew  W. 
Robb,  Pleasant  N.  Blackstone,  and  James  D. 
Lankford  were  the  sureties  upon  the  official 
bond  of  the  said  Samuel  M.  Rutherford,  as 
United  States  marshal  for  the  Northern  dis- 
trict of  the  Indian  Territory,  a  copy  of  the 
said  bond  being  hereto  attached,  marked  'Ex- 
hibit A.'  Second.  That  on  or  about  the  8th 
day  of  August,  1895,  the  plaintiff  was  walk- 
ing upon  the  streets  of  the  town  of  Muskogee, 
In  said  territory,  In  company  with  a  young 

lady,  when  David  Adams,    Walker, 

 Hayes,    Brame,  and   Purty 

or  Purdy,  who  were  the  duly-authorized  dep- 
uties, agents,  or  posse  of  the  said  United 


States  marshal  for  the  Northern  district  stud 
who  were  under  the  Instructions  and  orders 
of  the  said  United  States  nmtinhni,  searching 
for  one  Flave  Carver,  for  whom  a  warrant 
had  been  issued  for  horse  stealing  or  some 
other  crime,  the  exact  nature  of  which  to  the 
plaintiff  is  unknown,  and  that  while  plaintiff 
and  said  young  lady  were  walking  along  the 
streets  of  the  town  of  Muskogee,  and  said 
agents,  deputies,  or  possemen  of  the  said 
United  States  marshal  were  in  search  of  the 
said  Carver,  said  deputies,  agents,  or  posse- 
men,  or  some  one  or  more  of  them,  without 
any  Just  cause,  fired  in  and  upon  the  plaintiff, 
and  severely  wounded  him  In  the  left  side  of 
the  head  and  face,  left  shoulder,  left  arm,  and 
back;  said  deputies,  agents,  or  possemen  sup- 
posing plaintiff  was  said  Carver.  Third. 
That  by  reason  of  said  wounds,  plaintiff  was 
confined  to  his  bed  for  a  long  space  of  time, 
to  wit  hi  the  space  of  six  weeks,  and  while 
he  was  so  confined  to  his  bed,  on  account  of 
the  said  wounds,  he  suffered  great  bodily 
pain  and  great  mental  anguish,  and  was  com- 
pelled to  and  did  pay  out  large  sums  of  mon- 
ey in  nursing,  doctor's  bill,  and  medicine  in 
attempting  to  heal  and  cure  himself  of  the  said 
wounds;  in,  to  wit,  the  sum  of  two  hundred 
fifty-seven  and  *o/i«o  dollars.  Fourth.  Plain- 
tiff further  states  that  a  large  number  of  the 
shot  or  leaden  bullets  with  which  he  was 
wounded  are  still  in  his  body,  and  have  per- 
manently and  irreparably  injured  the  plain- 
tiff; that  there  are  at  least  two  of  the  shot 
or  lead*o  bullets  in  plaintiff's  head,  which 
plaintiff  is  Informed  by  his  medical  adviser 
may  cause  him  serious  trouble  at  any  time, 
and  that  his  left  arm  has  become  paralyzed, 
and  almost  entirely  useless,  from  the  effect 
of  the  said  wounds,  and  that  there  are  other 
of  the  said  shot  or  leaden  bullets  in  his  body, 
which  plaintiff  is  Informed  by  his  medical  ad- 
viser may  cause  him  serious  trouble  at  any 
time;  by  reason  of  which  plaintiff  says  he 
has  been  permanently  and  irreparably  injur- 
ed, to  his  damage  of  twenty-five  thousand 
dollars  ($25,000).  Fifth.  Plaintiff  further 
states  that  he  had  no  connection  with  Flave 
Carver,  the  person  for  whom  the  said  depu- 
ties, agents,  or  possemen  of  the  said  marshal 
were  In  search,  and  knew  nothing  of  his 
whereabouts,  or  that  said  deputies,  agents,  or 
possemen  of  the  said  marshal  were -in  search 
of  him,  but  that  he  was  simply  exercising  his 
right  as  a  citizen  to  pass  along  the  streets  of 
said  town  of  Muskogee.  Wherefore  plaintiff 
prays  judgment  against  the  said  Samuel  M. 
Rutherford,  United  States  marshal  for  the 
Northern  district  of  the  Indian  Territory,  and 
against  the  said  sureties  on  his  official  bond, 
for  the  sum  of  twenty-five  thousand  two 
hundred  fifty-seven  and  "/ioo  dollars,  and 
the  costs  of  this  suit  and  all  other  proper  re- 
lief. Denison  &  Maxey,  Attorneys  for  Plain- 
tiff." 

To  which  complaint  appellees  filed  the  fal- 
lowing answer:  "The  defendants,  for  an- 
swer to  complaint  of  the  plaintiff,  state: 
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First  That  they  admit  that  the  defendant 
Rutherford  is,  and  was  at  the  time  of  the 
alleged  wrong  complained  of  in  plaintiff's 
complaint,  United  States  marshal  for  the 
Northern  district  of  the  Indian  Territory,  and 
that  his  co-defendants  were  sureties  upon  his 
official  bond.  Second.  That  as  to  whether  or 
not  on  the  8th  day  of  August,  1695,  plaintiff 
was  walking  upon  the  streets  of  the  town  of 
Muskogee,  Indian  Territory,  with  a  young 
lady,  they  are  not  sufficiently  informed  to 
base  a  belief,  and  therefore  deny  the  same, 
and  ask  that  strict  proof  be  required  as  to 
that  allegation.  Defendants  deny  that  David 

Adams,  — —  Walker,   Hayes,  ■ 

Brame,  ■•  Purdy,  were  the  duly-author- 
ized deputies,  agents,  and  possemen  of  the 
United  States  marshal  for  the  Northern  dis- 
trict of  the  Indian  Territory,  and  that  they 
were  under  instructions  and  orders  of  said 
marshal  in  searching  for  and  attempting  to 
arrest  one  Flave  Carver.  The  defendants  es- 
pecially, deny  that  any  deputies,  agents,  or 
possemen,  or  any  one  under  the  instructions 
and  orders  of  the  said  United  States  marshal 
at  the  time,  and  In  the  manner,  alleged  in 
said  complaint  or  at  any  time  or  in  any  man- 
ner, fired  in  and  upon  the  plaintiff,  as  al- 
leged in  said  complaint,  and  severely  wound- 
ed him  in  the  left  side  of  the  head  and  face, 
left  shoulder,  left  arm,  and  back.  On  the 
contrary,  defendants  allege  that  the  person 
who  fired  upon  the  plaintiff,  as  alleged  in 
bis  complaint  was  neither  a  deputy,  agent 
nor  posseman  of  the  said  United  States  mar- 
shal for  the  Northern  district  of  the  Indian 
Territory,  neither  was  he  under  the  instruc- 
tions and  orders  of  the  said  United  States 
marshal,  nor  his  duly-authorized  deputies. 
Third.  As  to  whether  or  not  the  plaintiff  was 
confined  to  bis  bed,  and  suffered  great  pain, 
and  paid  out  the  sum  of  money  as  alleged 
In  his  complaint,  and  as  to  whether  or  not 
he  was  injured  in  the  manner  and  form  as 
set  forth  In  his  complaint  and  is  at  present 
suffering  from  said  effects  of  said  injury  as 
alleged  In  said  complaint  these  defendants 
hare  not  had  sufficient  Information  to  form  a 
belief,  and  therefore  deny  the  same,  and  ask 
for  strict  proof  as  to  said  allegation.  Defend- 
ants deny  that  plaintiff  has  been  permanently 
and  irreparably  injured,  to  his  damage  In  any 
sum,  through  the  fault  or  negligence  of  the 
United  States  Marshal  for  the  Northern  Dis- 
trict of  the  Indian  Territory,  or  his  duly- 
authorized  deputies,  agents,  or  possemen,  or 
by  any  person,  under  the  instructions  and 
orders  of  said  United  States  marshal.  Where- 
fore, having  fully  answered,  defendants  pray 
to  be  hence  dismissed  without  day,  'together 
with  all  their  costs  in  this  behalf  laid  out  and 
expended.  Chas.  B.  Stuart,  Hutcbings  &  Eng- 
lish, Attorneys  for  Defendants." 

On  the  1st  day  of  December,  1896,  there 
was  filed  In  said  case,  by  leave  of  the  court 
an  amended  complaint  denominated  "Sec- 
ond Paragraph  of  Plaintiff's  Complaint"  as 
follows:    The  plaintiff,  James  Chandler, 


after  leave  of  the  court  first  had  and  obtain- 
ed to  file  the  same,  for  a  further  and  second 
paragraph  of  his  complaint  herein  says: 
First  That  he  Is  a  resident  of  the  Northern 
district  of  the  Indian  Territory,  and  that  he 
Is  not  a  citizen  or  member  of  any  nation  or 
tribe  of  Indians.  Second.  That  the  defend- 
ants Samuel  M.  Rutherford,  Clarence  W. 
Turner,  Andrew  W.  Robb,  Pleasant  N.  Black- 
stone,  are  all  residents  of  the  Northern  dis- 
trict of  the  Indian  Territory,  and  that  the 
defendant  James  D.  Lankford  Is  a  resident 
of  the  Central  district  of  the  Indian  Ter- 
ritory, and  the  defendants  George  F.  Sparks 
and  John  F.  Williams  are  residents  of  the 
state  of  Arkansas.  Third.  The  plaintiff, 
James  Chandler,  complains  of  the  defend- 
ants, and  says  that  prior  to  and  at  the  time 
of  the  commission  of  the  wrongs  and  injuries 
hereinafter  set  forth,  the  defendant  Samuel 
M.  Rutherford  was  the  duly  appointed  and 
acting  United  States  marshal  in  and  for  the 
Northern  district  of  the  Indian  Territory, 
and  that  the  defendants  George  F.  Sparks, 
John  F.  Williams,  Clarence  W.  Turner,  An- 
drew W.  Robb,  Pleasant  N.  Blackstone,  and 
James  D.  Lankford  were  the  sureties  upon 
the  official  bond  of  said  Samuel  M.  Ruther- 
ford, as  such  United  States  marshal  In  and 
for  the  Northern  district  of  the  Indian  Ter- 
ritory. A  copy  of  said  bond  is  attached  to 
the  original  complaint  herein,  marked  'Ex- 
hibit A,'  and  made  a  part  hereof.  Fourth. 
The  plaintiff  says  that  on  or  about  the  8th 
day  of  August  1895,  said  defendant  Samuel 
M.  Rutherford,  United  States  marshal  as 
aforesaid,  had  In  his  office  in  the  town  of 
Muskogee,  in  said  Northern  district  of  the 
Indian  Territory,  A.  A.  McDonald,  his  duly 
appointed  and  acting  chief  deputy  marshal, 
who  was,  In  the  absence  of  said  United 
States  marshal  from  his  office,  fully  author- 
ized to  act  for  and  in  the  room  and  stead 
of  said  United  States  marshal,  Rutherford, 
and  to  do  and  perform  all  the  duties  pertain- 
ing to  the  office  of  United  States  marshal. 
That  on  the  day  and  date  last  aforesaid,  In 
the  absence  of  said  defendant  Samuel  M. 
Rutherford,  United  States  marshal  as  afore- 
said, from  his  office  in  said  town  of  Musko- 
gee,- complaint  was  made  to  his  said  chief 
deputy  marshal,  A  A  McDonald,  at  his  of- 
fice in  said  town  of  Muskogee,  by  Dave  Pur- 
ty,  of  said  Northern  district  of  the  Indian 
Territory,  of  his  having  had  some  horses 
stolen  from  him  by  a  man  by  the  name  of 
Flave  Carver,  and  that  said  horse  thief  was 
then  In  the  vicinity  of  said  town  of  Musko- 
gee; and  thereupon  said  chief  deputy  mar- 
shal, A.  A.  McDonald,  went  to  the  office  of 
the  United  States  commissioner  in  said  town 
of  Muskogee  to  obtain  a  writ  for  the  arrest 
of  said  horse  thief,  Flave  Carver,  but  the 
commissioner  was  absent  from  his  office,  and 
no  writ  was  obtained;  and  thereupon,  on 
the  same  day,  said  chief  deputy  marshal,  A 
A  McDonald,  at  the  suggestion  and  request 
of  James  M.  Glvena,  the  assistant  United 
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States  attorney  In  and  for  said  Northern 
district  of  the  Indian  Territory,  sought  for 
Dave  Adams,  a  duly  appointed  and  acting 
deputy  marshal  In  and  for  said  Northern 
district,  Indian  Territory,  and  found  him  at 
his  house  in  said  town  of  Muskogee,  and 
then  and  there  made  known  to  him  that 
there  was  reasonable  ground  to  believe  thai: 
Plave  Carver  had  committed  the  crime  of 
'horse  larceny'  (a  high  felony),  and  it  was 
believed  the  horse  thief,  Flave  Carver,  was 
then  in  the  vicinity  of  the  town  of  Muskogee, 
and  he,  the  said  chief  deputy  marshal  afore- 
said, wanted  said  deputy  marshal,  Adams, 
to  go  with  said  Dave  Purty  and  arrest  said 
horse  thief,  Flave  Carver;  and  said  chief 
deputy  marshal,  A.  A.  McDonald,  then  and 
there  requested  the  said  deputy  marshal, 
Adams,  to  meet  him  and  Purty  on  that  even- 
ing at  a  storeroom  next  door  to  the  post  of- 
fice, in  said  town  of  Muskogee.  After  leav- 
ing Deputy  Marshal  Adams'  residence,  and 
before  the  meeting  at  the  store,  said  chief 
deputy  marshal,  A.  A.  McDonald,  furnished 
said  Purty  with  a  double-barrel  shotgun,  and 
also  loaded  shells,  loaded  with  BB  shot,  or 
small-sized  buckshot;  and  then,  on  their 
meeting  said  deputy  marshal,  Adams,  about 
8  o'clock  on  the  evening  of  the  same  day,  at 
said  store  next  door  to  the  post  office,  the 
said  deputy  marshal,  Adams,  refused  to  go 
or  to  undertake  to  arrest  the  horse  thief, 
Flave  Carver,  with  no  one  but  Purty  to  go 
with  him;  and  thereupon  said  chief  deputy 
marshal,  A.  A.  McDonald,  got  Joseph  N. 
Walker  to  get  his  gun  and  go  with  said  dep- 
uty marshal,  Adams,  and  said  Purty,  to  ar- 
rest said  horse  thief,  Flave  Carver;  and  im- 
mediately thereafter,  to  wit,  about  8  o'clock 
on  the  evening  of  August  8,  1895,  said  deputy 
marshal,  Adams,  with  the  said  Walker  and 
Purty,  started  from  said  store,  which  was  on 
Main  street,  in  said  town  of  Muskogee,  to  try 
to  find  and  arrest  said  horse  thief,  Flave 
Carver.  They  went  from  said  store  up  to  the 
Missouri,  Kansas  &  Texas  Stock  Yards,  in 
said  town  of  Muskogee,  and  there  the  said 
deputy  marshal,  Adams,  got  two  other  posse- 
men,  namely,  Joseph  Hayes  .and  Richard 
Brame,  to  go  with  him,  and  assist  in  finding 
and  arresting  said  horse  thief,  Flave  Car- 
ver. From  said  stock  yards  said  deputy 
marshal,  Adams,  and  his  then  posse  of  four 
men,  started  and  went  on  the  west  side  of  a 
switch  of  the  Missouri,  Kansas  &  Texas 
Railway  Company,  and,  when  they  had 
reached  the  north  part  of  the  said  town  of 
Muskogee,  they  crossed  from  the  west  side 
to  the  east  side  of  said  switch,  and  Just  at 
that  time,  to  wit,  between  8  and  9  o'clock, 
in  the  evening  of  the  8th  day  of  August, 
1895,  the  plaintiff  was  walking  with  a  lady 
in  the  north  end  of  Cherokee  street,  In  said 
town  of  Muskogee,  and  while  bo  walking  the 
said  deputy  marshal,  Dave  Adams,  and  his 
posse  of  four  men,  all  of  whom  were  seeking 
the  horse  thief,  Flave  Carver,  came  up 
stealthily  within  some  20  or  80  steps  of  the 


plaintiff  and  the  lady  with  whom  he  was 
walking,  and  without  making  any  proclama- 
tion of  their  character  and  their  purpose,  and 
without  the  exercise  of  reasonable  diligence, 
or  any  diligence  whatever,  to  ascertain 
whether  or  not  the  plaintiff  was  the  horse 
thief,  Flave  Carver,  they  were  seeking  to 
arrest,  some  one  of  them  simply  called  out 
'Hey,  there!'  and  the  plaintiff  and  the  lady 
stopped  for  a  moment,  and,  in  answer  to  aa 
inquiry  made  by  the  lady,  the  plaintiff  ex- 
pressed it  as  his  opinion  that  they  were 
boys  in  the  grass;  and,  when  the  plaintiff 
and  the  lady  had  walked  but  a  few  steps 
further  on,  the  same  call  'Hey,  there!"  was 
made  by  some  one  of  said  deputy  marshal's 
posse,  and  the  plaintiff  then  stopped,  and  aa 
he  was  turning  around  said  deputy  marshal 
or  his  posseman,  or  Borne  one  of  them,  fired 
upon,  shot,  and  severely  wounded  the  plain- 
tiff with  leaden  bullets  or  shot  In  the  left 
side  of  his  head  and  face,  also  in  his  left 
shoulder,  left  arm,  and  In  his  back;  they 
supposing  him  to  be  the  horse  thief,  Flave 
Carver.  Fifth.  That,  by  reason  of  said 
wounds,  the  plaintiff  was  sick  and  confined 
to  his  bed  for  a  long  space  of  time,  to  wit, 
some  seventeen  or  twenty  days,  and  while 
he  was  so  sick  and  confined  to  his  bed  by 
reason  of  said  wounds  he  suffered  great 
bodily  pain  and  mental  anguish,  and  he  was 
compelled  to  and  did  pay  out  large  sums  of 
money  for  nursing,  doctor's  bills,  and  med- 
icines in  attempting  to  heal  and  cure  him- 
self of  said  wounds  and  Injuries,  to  wit;  the 
sum  of  two  hundred  and  fifty-seven  and 
°%oo  dollars.  Sixth.  He  says  that  quite  a 
number  of  said  shot  and  leaden  bullets  with 
which  be  was  shot  and  wounded  are  still 
in  his  body,  and  that  he  is  thereby  perma- 
nently injured;  that  there  are  at  least  two 
of  said  shot  or  leaden  bullets  still  in  plain- 
tiff's head,  which  the  plaintiff's  surgeon  was 
unable  to  extract,  and  which  may,  as  the 
plaintiff  is  advised  by  his  surgeon,  cause  him 
serious  trouble  In  the  future;  that,  by  rea- 
son of  the  wounds  and  injuries  in  the  plain- 
tiff's left  arm  as  aforesaid,  the  same  has  be- 
come and  is  paralyzed  to  such  an  extent  that 
it  is  almost  useless;  that  there  are  others 
of  said  shot  or  leaden  bullets  in  plaintiff's 
body,  which  may,  as  he  is  informed  by  his 
medical  adviser,  give  him  serious  trouble  in 
the  future.  By  reason  of  all  which  the  plain- 
tiff says  he  has  been  permanently  Injured, 
to  his  damage  twenty-five  thousand  dollars. 
Wherefore  he  prays  Judgment  for  twenty- 
five  thousand  two  hundred  and  fifty-seven 
and  °°/ioo  dollars;  and  all  other  proper  re- 
lief. Denlson  &  Maxey  and  Sbackleford  A 
Shackleford,  Attorneys  for  Plaintiff." 

To  which  said  amended  complaint  appel- 
lees filed  a  demurrer  as  follows:  "Come  now 
the  defendants,  and  file  this  their  demurrer 
to  the  second  paragraph  of  plaintiff's  com- 
plaint, and  for  ground  for  said  demurrer  say 
that  the  same  does  not  constitute  a  cause  of 
action  against  these  defendants  or  either  of 
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them.  Stuart  Lewis  &  Gordon,  Hutchlngs  & 
English,  Attorneys  for  Defendants." 

On  the  16th  day  of  November,  1897,  said 
demurrer  to  said  amended  answer  was  sus- 
tained by  the  court 

On  the  16th  day  of  November,  1897,  by 
leave  of  the  court,  the  answer  filed  to  the 
first  paragraph  of  the  complaint  was  with- 
drawn, and  the  demurrer  heretofore  filed  as 
to  the  second  paragraph  of  the  complaint  was 
filed  as  to  the  entire  complaint,  and  sustained 
by  the  court  A  motion  for  a  new  trial  was 
filed  by  appellant  and  overruled  by  the  court 
Whereupon -the  court  gave  Judgment  In  favor 
of  the  appellees  against  the  appellant  for 
costs,  etc. 

Appellant  assigns  as  error  the  following: 
"(1)  The  court  erred  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  the  plaintiff's 
complaint.  (2)  The  court  erred  in  permitting 
defendants  to  withdraw  their  answer  to  the 
first  paragraph  or  original  complaint  and  file 
their  demurrer  thereto.  (3)  The  court  erred 
in  sustaining  said  demurrer  to  the  first  para- 
graph of  the  plaintiff's  complaint  (4)  The 
court  erred  in  overruling  plaintiff's  motion  for 
a  new  trial." 

N.  B.  Maxey  and  J.  M.  Shackelford,  for 
appellant.  C.  B.  Stuart  and  Wm.  T.  Hutch- 
lngs,  for  appellees. 

THOMAS,  J.  (after  stating  the  facts).  The 
facts  set  out  in  the  complaint  being  admitted 
by  the  demurrer,  the  only  question  of  impor- 
tance in  this  case  Is,  do  the  facts  entitle  the 
appellant  to  recover?  The  other  assignments 
of  error  will  be  disposed  of  by  the  decision  of 
this  one  question. 

The  whole  case  is  stated  in  the  amended 
or  second  paragraph  of  the  complaint,  and  is 
substantially  as  follows:  First.  That  appel- 
lant was  a  resident  of  the  Northern  district 
of  the  Indian  Territory,  and  not  a  member  of 
any  nation  or  tribe  of  Indians.  Second.  That 
the  appellees  Rutherford,  Turner,  Robb,  and 
Blackstone  are  residents  of  the  Northern  dis- 
trict of  the  Indian  Territory,  that  Lankford 
Is  a  resident  of  the  Central  district  of  the 
Indian  Territory,  and  that  Sparks  and  Wil- 
liams are  residents  of  the  state  of  Arkansas. 
Third.  That  Rutherford  was  the  duly  appoint- 
ed, qualified,  and  acting  United  States  mar- 
shal for  the  Northern  district  of  the  Indian 
Territory,  and  that  the  other  appellees  were 
the  sureties  upon  the  official  bond  of  the  said 
Rutherford,  as  United  States  marshal  afore- 
said. Fourth.  That  on  the  8th  day  of  Au- 
gust 1895,  said  United  States  marshal  had 
in  his  office  In  the  town  of  Muskogee,  Indian 
Territory,  one  A.  A.  McDonald,  as  his  duly 
appointed  and  acting  chief  deputy  marshal, 
who,  in  the  absence  of  said  marshal,  was 
fully  authorized  to  act  for  and  instead  of 
Rutherford,  the  marshal,  and  to  do  and  per- 
form all  the  duties  pertaining  to  the  office 
of  United  States  marshal.  That  on  the  8th 
day  of  August  1806,  Rutherford,  the  marshal, 


was  absent  from  his  office  In  the  town  of 
Muskogee.  That  during  his  absence  com- 
plaint was  made  by  one  Dave  Purty  to  Chief 
Deputy  Marshal  McDonald  of  his  (Purty) 
having  had  some  horses  stolen  from  him  by 
one  Flave  Carver,  and  that  said  horse  thief 
was  then  in  said  town  of  Muskogee.  That 
Deputy  Marshal  McDonald  went  to  the  office 
of  the  United  States  commissioner  In  Mus- 
kogee for  the  purpose  of  obtaining  a  writ  for 
said  Carver,  but  the  commissioner  being  ab- 
sent no  writ  was  obtained.  That  thereupon 
Chief  Deputy  Marshal  McDonald,  at  the  sug- 
gestion of  the  assistant  United  States  district 
attorney  for  the  Northern  district  of  the  In- 
dian Territory,  informed  Dave  Adams,  one  of 
Marshal  Rutherford's  deputy  marshals,  that 
there  was  reasonable  ground  to  believe  that 
Flave  Carver  had  committed  the  crime  of 
"horse  larceny,"  and  that  It  was  believed  that 
said  Carver  was  then  in  the  vicinity  of  the- 
town  of  Muskogee.  That  Chief  Deputy  Mar- 
shal McDonald  requested  Deputy  Marshal' 
Adams  to  go  with  Dave  Purty  and  arrest  said' 
horse  thief,  Carver.  That  Deputy  McDonald- 
arranged  with  Adams  to  meet  him  that  night 
at  a  point  near  the  post  office  in  Muskogee. 
That  Chief  Deputy  Marshal  McDonald  fur- 
nished Purty  with  a  double-barrel  shotgun, 
and  shells  loaded  with  BB  or  small-sized  buck- 
shot. That,  upon  Adams  meeting  the  chief 
deputy  marshal  near  the  post  office  at  the 
time  appointed,  Adams  refused  to  undertake- 
the  arrest  of  Carver  with  Purty  alone  to  as- 
sist him.  That  thereupon  Deputy  Marshal 
McDonald  "got  Joseph  N.  Walker  to  get  his- 
gun  and  go  with  said  deputy  marshal  and 
said  Purty  to  arrest  said  Carver."  That  nei- 
ther the  said  deputy  marshals  nor  the  posse- 
men  had  either  a  writ  or  other  process  for 
the  said  alleged  horse  thief.  A  start  was 
made  from  the  store  near  the  post  office  in 
Muskogee,  the  searching  party  going  up  to- 
the  Missouri,  Kansas  &  Texas  Stock  Yards 
In  Muskogee,  and  there  Deputy  Marshal" 
Adams  secured  two  other  possemen,  Joseph 
Hayes  and  Richard  Brams,  to  go  with  him  and' 
assist  in  finding  and  arresting  said  Carver. 
That  Adams,  with  his  then  posse  of  four  men, 
crossed  over  the  said  Missouri,  Kansas  &r 
Texas  Railroad  to  the  north  end  of  Cherokee 
street  in  Muskogee,  where  the  appellant  was 
walking  along  said  street  with  a  young  lady. 
That  Adams  and  his  four  possemen  slipped' 
stealthily  up  to  within  20  or  80  steps  of  appel- 
lant and  the  lady  with  whom  he  was  walk- 
ing, and  that  without  making  announcement 
or  proclamation  of  their  character  and  pur- 
pose, without  using  reasonable  diligence  or- 
any  diligence  whatever  to  ascertain  whether 
or  not  the  appellant  was  or  was  not  Flave 
Carver,  whom  tbey  were  seeking  to  arrest, 
some  one  of  the  party  called  out  "Hey, 
there!"  whereupon  the  appellant  and  the  lady 
stopped  for  a  moment,  but,  hearing  no  fur- 
ther call,  proceeded  on  their  way  for  a  few 
steps,  when  some  one  of  Deputy  Marshal 
Adams'  party  again  called  out  "Hey,  there!*- 
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The  appellant  stopped,  and  as  be  was  torn- 
lug  around  to  see  who  It  was,  or  for  what 
purpose  be  was  being  called,  not  knowing 
whether  or  not  he  was  the  party  challenged, 
some  one  of  Deputy  Marshal  Adams'  party 
fired  upon  and  severely  wounded  the  appel- 
lant with  leaden  bullets  or  shot,  the  appel- 
lant being  wounded  In  the  bead,  face,  left 
shoulder,  left  arm,  and  back.  That  appellant 
was  fired  upon  by  Deputy  Marshal  Adams 
or  some  one  of  his  posse  while  under  the 
impression  that  appellant  was  the  alleged 
horse  thief,  Carver.  That  by  reason  of  the 
wounds  appellant  was  confined  to  his  bed 
from  17  to  26  days.  That  during  such  con- 
finement he  suffered  great  bodily  pain  and 
mental  anguish  from  said  wounds.  That  he 
was  compelled  to  pay  out  and  expend  large 
sums  of  money  for  nursing,  doctor's  bills,  and 
medicines  in  attempting  to  heal  and  cure  him- 
self of  said  wounds  and  injuries,  and  that 
the  money  so  laid  out  and  expended  amounted 
to  $257.00.  That  quite  a  number  of  the  shot 
or  bullets  with  which  he  was  wounded  are 
still  In  his  body,  and  that  he  Is  thereby  per- 
manently injured.  That  two  of  said  bullets 
are  stiU  in  the  appellant's  head,  so  lodged  as 
to  make  it  impossible  to  extract  them,  caus- 
ing appellant  to  not  only  suffer  seriously  at 
present,  but  to  apprehend  serious  trouble  in 
future.  That,  by  reason  of  the  wounds  so 
received,  the  left  arm  of  the  appellant  has 
become  and  is  paralyzed  to  such  an  extent 
as  to  be  practically  useless.  That  the  leaden 
shot  or  bullets  still  In  appellant's  body  are 
liable  to  give  him  serious  trouble  in  future,— 
by  reason  of  all  of  which  appellant  claims  to 
have  been  damaged  In  the  sum  of  $26,000. 

There  Is  no  allegation  in  the  complaint  that 
Rutherford,  the  marshal,  was  present,  knew 
of  the  expedition,  or  had  in  any  way  author- 
ized it.  The  complaint  does  not  allege  that 
the  possemen,  or  either  of  them,  were  order- 
ed by  Dave  Adams,  the  deputy  marshal,  to 
fire  upon  appellant,  nor  Is  there  any  allega- 
tion that  the  firing  upon  the  appellant  was 
by  the  direction  or  under  the  authority  of  said 
Deputy  Marshal  Adams.  The  record  in  this 
case  shows  that  the  appellant  was  in  no  way 
connected  with  said  larceny  or  said  alleged 
horse  thief,  Carver,  nor  was  he  at  the  time 
charged  with  the  commission  of  any  crime, 
but,  being  a  resident  of  Muskogee,  was  walk- 
ing along  the  streets  in  company  with  a  lady, 
as  he  might  lawfully  do. 

That  the  appellant  was  wrongfully  and  un- 
lawfully assaulted  and  wounded  by  some  one, 
and  that  he  suffered  most  grievous  Injuries  by 
reason  of  such  wrongful  and  unlawful  as- 
sault, cannot  be  questioned,  and,  if  the  law 
does  not  furnish  him  a  complete  remedy  for 
his  Injuries  and  damages,  It  is  woefully  lack- 
ing in  that  protection  which  is  constitutionally 
guarantied  to  every  citizen  of  the  United 
States.  But  the  innocent  may  not  be  made 
to  suffer  for  the  wrongs  of  the  negligent  and 
guilty.  "It  is  unquestionably  true,"  as  de- 
clared by  the  supreme  court  of  the  United 


States  In  the  case  of  Rogers  Marshal,  1 
Wall.  644-654,  "that  a  marshal  Is  answerable 
for  the  misconduct  of  his  deputy."  Still  be 
cannot  be  held  responsible  for  the  illegal  acts 
of  said  deputy,  or  of  possemen  acting  under  a 
deputy,  unless  such  acts  are  performed  at 
his  Instance  or  by  his  direction.  The  com- 
plaint shows  that  Marshal  Rutherford  was 
neither  present  at  the  time  complaint  was 
made  by  Purty  to  Chief  Deputy  McDonald 
that  his  horses  bad  been  stolen,  nor  did  he 
know  of  or  direct  the  organization  of  the 
posse,  the  search  for  the  alleged  horse  thief. 
Carver,  nor  the  shooting  of  the  appellant 

In  a  well-considered  opinion  by  Justice 
Burford,  of  the  supreme  court  of  Oklahoma, 
in  the  case  of  Dysart  v.  Lurty,  41  Pac  721 
et  seq.,  it  is  held  that  "where  an  officer,  while 
doing  an  act  within  the  limits  of  his  official 
authority,  exercises  such  authority  Improper- 
ly, or  exceeds  his  official  powers,  or  abases 
an  official  discretion  vested  in  him,  he  be- 
comes liable  on  his  official  bond  to  the  person 
Injured;  but  where  he  acts  without  any  pro- 
cess, and  without  the  authority  of  his  office, 
in  doing  such  act,  he  is  not  to  be  considered 
an  officer,  but  a  personal  trespasser.  The 
weight  of  authority  seems  to  support  the  doc- 
trine that  sureties  on  an  official  bond  are  only 
answerable  for  the  acts  of  their  principal 
while  engaged  In  the  performance  of  some  du- 
ty imposed  upon  him  by  law,  or  for  an  omis- 
sion to  perform  such  duty."  Difficulty  often 
arises  In  determining  whether  the  officer  act- 
ing officially  exceeds  his  authority,  or  wheth- 
er his  acts  must  be  regarded  as  those  of  an 
individual. 

m  the  case  of  Lammon  v.  Feusler,  in  U. 
S.  17,  4  Sup.  Ct.  286,  the  supreme  court  of 
the  United  States  held  the  United  States  mar- 
shal liable  on  his  bond  upon  seizing  the  prop- 
erty of  one  upon  a  writ  of  attachment  issued 
against  the  property  of  another.  This  case 
would  seem  to  support  the  doctrine  that  an 
officer  will  be  held  liable  for  acts  done  colore 
officii,  but  the  case  only  follows  the  weight 
of  authority,  which  is  practically  unanimous 
that  an  officer  who,  in  attempting  to  execute 
a  valid  writ,  levies  upon  the  property  of  a 
third  person,  will  be  held  liable  for  his  acts. 
He  is  then  acting  officially,  under  process  ap- 
parently valid,  and  exceeding  his  authority, 
rather  than  acting  without  any  authority. 
This  case  is  not  in  conflict  with  the  ruling  of 
the  supreme  court  of  Kentucky  in  Com.  v. 
Cole,  7  B.  Mon.  250,  wherein  it  was  held  that 
sureties  on  a  constable's  bond  could  not  be 
held  liable  for  money  collected  under  false 
pretense  of  having  executions  in  his  hands, 
when  in  fact  he  had  no  such  executions.  In 
the  latter  case  the  officer  was  not  acting  of- 
ficially, nor  within  the  authority  of  his  office, 
and  his  bondsmen  had  not  undertaken  to  be 
responsible  for  his  personal  conduct 

The  general  rule  seems  to  be  that  if  a  dep- 
uty Ib  acting  under  a  writ  of  process,  and 
while  attempting  to  execute  the  process  he 
exceeds  his  authority  and  commits  a  wrong. 
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or  falls  to  perform  the  duty  Imposed  upon 
him,  his  principal  and  die  principal's  sureties 
shall  be  liable  for  any  damages  arising  from 
such  acts  or  omissions,  or  if  he  is  acting  with- 
out process,  and  under  the  orders  or  Instruc- 
tions or  with  the  assent  of  his  superior,  then 
the  principal  and  sureties  are  liable.  On  the 
other  hand,  if  the  deputy  assumes  to  act 
without  process  or  without  tbe  knowledge  or 
assent  of  bis  principal,  and  performs  unau- 
thorized acta  or  commits  a  wrong,  whether 
negligently  or  maliciously,  he  wiU  be  liable  for 
a.  personal  trespass,  but  his  principal  and  the 
bondsmen  of  the  principal  are  not  liable. 
There  are  some  exceptions  to,  and  modifica- 
tions of,  these  general  rules,  but,  as  general 
principles,  they  are  In  harmony  with  the 
weight  of  adjudicated  cases.  Where  an  officer, 
though  he  assumed  to  act  as  such,  commits 
a  wrong  under  circumstances  where  the  law 
does  not  impose  upon  him  any  9uty  to  act  at 
all,  the  wrong  Is  not  a  violation  of  any  of- 
ficial duty,  and  consequently  is  not  embraced 
within  the  sponsorship  of  the  surety.  See 
Hawkins  v.  Thomas  (Ind.  App.)  29  N.  E.  157. 

The  search  for  the  alleged  horse  thief,  Car- 
ver, by  Deputy  Adams  and  his  possemen, 
was  without  a  writ,  and  without  any  Instruc- 
tion from,  or  knowledge  of,  his  principal, 
Rutherford,  and  the  shooting  and  wounding 
of  the  appellant  by  the  deputy  marshal  or  one 
of  his  possemen  was  not  In  the  discharge  of 
any  duty  Imposed  upon  them  by  law,  and 
was  simply  a  most  flagrant  and  outrageous 
personal  trespass,  for  which  the  assailant  or 
assailants  should  have  been  Indicted  and  pun- 
ished; but  Marshal  Rutherford  and  the  sure- 
ties on  his  bond  are  not.  under  tbe  law,  re- 
sponsible for  such  unlawful  and  unwarranted 
assault  made  by  Deputy  Adams  and  his  posse- 
men upon  the  appellant  The  demurrer  to 
said  complaint  was  properly  sustained,  and 
the  decision  of  the  lower  court  is  therefore 
affirmed. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


FISHER  et  al.  t.  PISHER  et  al. 

(Court  of  Chaucery  Appeals  of  Tennessee. 
Dec.  13,  1S08.) 
FINALITY  OF  DECREE — PREMATURE  APPEAL. 

In  a  suit  to  set  aside  proceedings  by  which 
property  of  minors  was  sold,  a  decree  was  ren- 
dered declaring  the  proceedings  and  sale  there- 
under void,  and  establishing  the  liability  of  the 
purchaser  for  rents  while  the  land  was  in  his 
possession,  and  the  cause  was  referred  to  the 
master  to  determine  what  the  reasonable  rental 
would  be,  and  what  improvements  were  made 
and  taxes  paid  by  the  purchaser.  The  decree 
stated  that  it  made  no  adjudication  as  to  the  pur- 
chaser's claim  for  the  price  paid  by  him,  nor  of 
bis  liability  for  anything,  and  granted  an  ap- 
peal from  so  much  of  its  provisions  as  affected 
his  rights.  The  master  afterwards  reported,  and 
a  decree  was  entered,  providing  for  a  sale  if  the 
purchaser  abandoned  his  appeal.  Held,  that  tbe 
first  decree  was  not  final  as  to  the  purchaser,  and 
hence  net  appealable. 


Appeal  from  chancery  court,  Dekalb  coun- 
ty; George  H.  Morgan,  Chancellor. 

Suit  by  J.  M.  Fisher  and  others  against  Osa 
Ann  Fisher  and  others.  There  was  a  decree 
for  complainants,  and  defendant  W.  0.  Avant 
appeals.  Dismissed. 

Webb  &  Cantrell  and  W.  G.  Crowley,  for 
appellant  Avant  Robinson  &  Son,  for  appel- 
lees. 

BARTON,  J.  The  appeal  In  this  case  is 
premature,  and  the  cause  must  be  stricken 
from  the  docket  for  that  reason.  The  appel- 
lant W.  0.  Avant  and  his  sureties  will  pay 
the  cost  of  the  appeal. 

The  bill  In  this  case  is  filed  by  Jerre  Fisher 
and  Daisy  J.  Fisher,  a  daughter,  against  two 
minor  defendants,  Osa  Ann  and  Artemesla 
Fisher,  and  against  B.  B.  Taylor,  W.  C. 
Avant,  and  A.  Avant,  attacking  certain  pro- 
ceedings previously  bad  In  the  chancery  court 
of  Smith  county  to  sell  for  reinvestment  lands 
belonging  to  certain  minor  heirs;  and  it  is 
also  part  of  the  relief  sought  in  this  bill,  after 
having  set  aside  the  former  proceedings,  un- 
der which  a  small  tract  of  land  was  sold,  to 
have  the  two  tracts  described  in  the  bill— one 
for  S  and  one  for  15  acres— sold  for  partition 
and  for  reinvestment  The  facts  presented 
by  this  record  are  that  Daisy  J.  Fisher,  Osa 
Ann  Fisher,  and  Artemesla  Fisher  were  the 
owners  in  fee  of  two  small  tracts  of  land,  de- 
scribed In  the  bill,  one  -containing  8  and  the 
other  15  or  16  acres,  situated  In  Dekalb  coun- 
ty, Tenn.  It  is  alleged  In  this  bill,  and  also 
In  the  former  proceedings,  that  Jerre  Fisher, 
the  father  of  these  children,  owned  a  life  es- 
tate, as  tenant  by  the  curtesy,  in  the  land  In 
question.  Shortly  prior  to  October  10,  1891, 
tbe  complainant  J.  M.  Fisher,  the  father,  em- 
ployed the  defendant  A.  or  Alvln  Avant  to 
begin  and  conduct  proceedings  In  the  chan- 
cery court  In  Dekalb  county  for  the  purpose 
of  selling  these. lands  belonging  to  his  chil- 
dren, all  of  whom  were  then  minors.  Avant 
agreed  to  attend  to  the  business,  and  procure 
the  sale  and  reinvestment,  etc.,  of  the  land 
for  a  fee  of  $25,  and  on  October  19,  1891,  be 
filed  In  the  chancery  court  at  Smlthville  a 
bill  in  the  name  of  J.  M.  Fisher,  as  the  next 
friend  of  his  three  minor  children.  B.  B.  Tay- 
lor was  alone  made  a  defendant  to  this  bill. 
Prior  to  this  Jerre  Fisher  had  made  a  writ- 
ten contract  dated  January  4,  1889,  by  which 
he  agreed  to  lease  these  two  small  lots  of 
land  to  Taylor  for  a  term  of  14  years,  for 
which  Taylor  agreed  to  pay  $315.  There 
were  some  other  details  In  this  contract  not 
necessary  to  mention.  So  to  the  bill  filed  by 
Avant  to  sell  this  land  the  minors  were  not 
made  parties  defendant,  but  Taylor  was,  and 
in  the  bill  It  was  shown  that  these  children 
were  all  minora,  that  the  father  sued  aa  next 
friend,  that  the  land  had  descended  to  the 
minors  from  their  mother,  that  the  defendant 
Taylor  claimed  to  own  Fisher's  tenancy  by 
the  curtesy  or  life  estate  In  the  land  until  the 
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youngest  child  became  21  years  old,  and  as  to 
whether  he  did  or  not  was  submitted  to  the 
chancery  court  for  adjudication.  It  was 
averred  that  Taylor  was  willing  to  surrender 
his  claim  upon  the  land  on  receiving  a  rea- 
sonable compensation.  It  was  alleged  that 
the  children  were  receiving  no  benefits  from 
the  land,  and  that  It  was  to  their  interest  that 
the  land  be  sold,  and  the  proceeds  invested 
In  a  more  suitable  place  for  them.  The 
prayer  of  the  bill  was  that  this  should  be  done, 
that  Taylor  should  be  paid  a  reasonable  com- 
pensation, etc.  This  bill  wafl  signed  by  Av- 
ant  &  Robinson,  solicitors  for  complainant, 
Robinson  being  a  partner  of  Avant.  But  the 
proof  shows  that  the  entire  proceedings  in  the 
case  were  all  the  work  of  the  defendant  A. 
Avant.  We  find  In  the  record  of  this  case, 
which  was  copied  into  this  transcript,  an  or- 
der reciting  that  "Daisy  J.  Fisher,  Osa  Ann 
Fisher,  and  Artemesla  Fisher  were  minors, 
without  regular  guardian,"  and  that  they 
were  regularly  before  the  court  by  next 
friend,  and  It  was  decreed  that  L.  C.  Young, 
a  solicitor  of  the  bar,  be  appointed  guardian 
ad  litem  for  them  to  represent  their  interests 
for  them,  and  defend  their  interests  In  the 
cause.  We  also  find  in  the  transcript  an  an- 
swer purporting  to  be  filed  by  this  guardian 
ad  litem,  which  is  simply  formal,  and  sub- 
mits the  Interests  of  the  minors  to  the  protec- 
tion of  the  court.  Some  proof  was  taken  in 
the  case  tending  to  show  that  it  would  be  to 
the  interest  of  the  minors  to  have  the  land 
sold,  and  placing  a  minimum  value  on  both 
tracts.  Taylor's  deposition  was  taken,  in 
which  he  stated  that  he  thought  his  Interest 
was  worth  about  $200.  A  decree  was  enter- 
ed in  the  case  referring  the  cause  to  the  clerk 
and  master  to  report  what  estate  the  minors 
possessed,  Its  kind  and  value,  whether  or  not 
It  was  manifestly  to  their  interest  that  the 
lands  be  sold  and  the  proceeds  reinvested, 
and  a  reasonable  minimum  price  for  the 
lands.  The  clerk  and  master  reported  that 
the  minors  inherited  the  lands  from  their 
mother,  and  that  they  were  Incumbered  with 
the  life  estate  of  their  father,  J.  M.  Fisher, 
he  being  a  tenant  by  the  curtesy.  The  char- 
acter of  the  land  was  reported,  and  he  re- 
ported it  to  be  manifestly  to  the  interest  of 
the  minors  that  the  lands  should  be  sold,  and 
the  proceeds  invested.  He  reported  that  $16 
per  acre  would  be  a  fair  minimum  value  for 
the  eight-acre  tract,  and  $45  per  acre  for  the 
other  tract.  The  report  was  confirmed.  It 
was  ordered  that  the  land  be  sold,  20  per 
cent  cash,  the  balance  on  a  credit  of  6  and 
12  months.  The  cause  was  further  referred 
to  the  master  to  report  what  claim  the  de- 
fendant B.  B.  Taylor  bad  to  the  land,  and  the 
value  of  it  It  was  further  recited  and  de- 
creed that  it  appeared  that  the  next  friend  of 
the  minors  was  not  a  proper  or  suitable  per- 
son to  invest  or  control  the  proceeds  of  the 
minors,  and  that  W.  C.  Avant  was  a  proper 
and  suitable  person  to  control  and  Invest  the 
funds  In  other  lands  for  the  benefit  of  the 


minors.  W.  C.  Avant  was  therefore  appoint- 
ed a  commissioner  to  receive  the  funds  aris- 
ing from  the  sale  of  the  land,  and  invest 
them  In  a  small  and  more  suitable  borne  for 
the  minora.  This  decree  "further  recites  that: 
"It  appearing  that  $75  would  be  a  reasonable 
fee  for  Avant  &  Robinson  for  services  render- 
ed in  this  cause,  it  is  ordered  that  the  clerk 
and  master  pay  them  that  amount  out  of  the 
cash  payment  on  the  day  of  sale,  and  that 
$10  be  paid  to  L  O.  Young,  guardian  ad  li- 
tem, out  of  the  cash  payment  on  the  day  of 
sale."  The  land  was  offered  for  sale,  and  the 
clerk  and  master  reported  that  W.  C.  Avant 
became  the  purchaser  of  the  eight-acre  traci 
at  the  price  of  $120,  that  there  were  no  bid- 
ders for  the  other  tract  at  the  price  fixed,  that 
W.  0.  Avant  paid  In  cash  $24,  and  gave  his 
notes  for  the  balance.  This  sale  was  con- 
firmed, and  title  devested  out  of  the  minors 
and  vested  In  W.  C.  Avant  The  decree  far- 
ther reduces  the  minimum  price  of  the  other 
tract  of  land  to  $40,  and  orders  a  resale. 
Another  decree  was  entered  in  the  case,  recit- 
ing that  W.  C.  Avant  held  the  receipt  of  A. 
Avant's  share  of  the  fee  allowed  to  Avant  & 
Robinson.  W.  C.  Avant's  notes  were  directed 
to  be  credited  with  this  amount  Subsequent- 
ly another  decree  was  entered.  The  dates  of 
these  decrees  are  not  given  In  the  transcript 
It  was  decreed  that  the  defendant  B.  B.  Tay- 
lor be  allowed  and  paid  $200  out  of  the  first 
proceeds  of  the  sale.  In  this  decree  the  mini- 
mum price  of  the  15-acre  tract  of  land  was 
further  reduced  to  $30  per  acre.  At  subse- 
quent terms  further  reports  of  no  sales  of  the 
15-acre  tract  were  made,  and  order  of  sale 
revived;  the  last  report  of  no  sale  being 
made  on  July  23,  1894. 

Such  Is  the  record  of  the  proceedings  In  the 
former  case,  which  it  Is  the  main  purpose  of 
the  bill  filed  in  this  case  to  have  declared 
fraudulent,  void,  and  vacated.  We  omitted 
to  state  that  the  defendant  B.  B.  Taylor  did 
not  file  an  answer  In  the  case  attacked,  nor 
was  any  judgment  pro  confesso  ever  taken 
against  him,  nor  were  the  minors  ever  made 
parties  defendant  by  service  of  process  In  the 
former  case,  though  a  guardian  ad  litem  was 
appointed  for  them.  However,  it  appears  that 
an  effort  was  made  to  cure  defects  In  the 
former  proceedings  In  this  way:  In  the  decree 
which  was  rendered  after  the  sale  and  con- 
firmation of  the  eight-acre  tract  and  which 
directed  the  payment  of  $200  to  Taylor,  It  is 
recited  that  "It  is  agreed  that  the  defendant 
B.  B.  Taylor  is  regularly  before  the  court 
and  that  the  cause  was  at  issue  when  the 
decree  of  sale  was  made."  This  recital  Is 
shown  to  now  appear  added  on  to  this  decree 
on  the  minutes  of  the  court  in  the  handwriting 
of  A.  Avant.  To  the  bill  filed  in  the  case  now 
before  us  the  defendants  Avants  and  Taylor 
filed  demurrers,  which  were  overruled,  and 
they  filed  answers.  The  defendant  W.  C 
Avant  denies  that  he  was  ever  appointed  com- 
missioner, as  recited  by  the  record,  on  behalf 
of  the  minors,  and  says,  if  he  was,  he  knew 
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nothing  about  It,  and  never  accepted  the 
trust.  He  claims  to  hare  considered  the  pro- 
ceedings regular,  and  to  have  bought  and  paid 
for  the  land  in  good  faith,  and  claims  the  right 
to  bare  bis  title  perfected  and  declared  valid, 
and  that,  if  this  cannot  be  done,  to  have 
his  purchase  money  refunded,  and  to  be  al- 
lowed for  betterments  and  improvements.  He 
claims  to  have  made  certain  improvements  on 
the  land,  which  he  says  enhance  Its  value,  for 
which  he  should  be  allowed.  The  defendant 
Avant  filed  an  answer,  saying  that  he  does 
not  admit  any  fact  tending  to  show  any  lia- 
bility against  him,  denies  irregularity  in  the 
proceedings  attacked,  says  that  he  only  got  a 
fee  of  $37.50  in  the  case,  makes  no  reference 
to  the  allegation  in  the  bill  that  he  had  con- 
tracted to  attend  to  the  entire  matter  for  $25, 
and  naively  says  that  the  amount  of  $75  al- 
lowed was  reasonable,  and  that  the  court's 
action  was  not  excepted  to.  Under  the  bill 
filed  In  this  case  proof  was  taken  from  which 
it  clearly  and  affirmatively  appears  that  the 
defendant  A.  Avant  agreed  and  contracted  to 
attend  to  this  matter  for  these  parties  for  the 
sum  of  $25,  $20  of  which  was  to  be  paid  by 
Fisher  and  $5  by  the  defendant  B.  B.  Taylor. 
It  further  appears  from  the  proof  of  B.  B. 
Taylor  that  after  the  eight-acre  tract  had  sold 
for  the  sum  of  $120,  and  was  bid  in  by  W. 
C.  Avant,  the  father  of  A  Avant,  he  (A. 
Avant)  agreed  to  have  the  biddings  opened, 
in  order  that  Taylor  might  raise  the  bid, 
but  afterwards  refused  to  do  so.  On  the  rec- 
ord presented,  we  think  the  chancellor,  as  he 
did,  was  clearly  justified  in  setting  the  entire 
proceedings  attacked  aside,  both  because  Ir- 
regular and  not  in  compliance  with  the  law, 
and  because  fraudulent  throughout.  In  cases 
of  sale  of  the  property  of  persons  under  dis- 
ability the  law  requires  that  the  persons  un- 
der disability  be  made  parties  defendant,  and 
they  can  only  be  made  so  by  service  of  pro- 
cess; and,  If  the  Infant  is  over  14  years  of 
age,— as  one  of  them  was  in  this  case,— such 
infant  shall  answer  In  person.  But,  entirely 
aside  from  the  irregularities  of  the  proceed- 
ings, it  Is  clear  that  an  effort  has  been  made 
here  to  absorb  the  property  of  these  minors 
under  the  cloak  and  protection  of  the  chan- 
cery court,  whose  sacred  duty  It  is  to  defend 
their  Interest.  The  bill  is  filed  by  an  old  man, 
tbeir  father,  purporting  to  act  as  next  friend, 
in  which  he  sets  out,  to  begin  with,  that  the 
defendant  B.  B.  Taylor  claimed  to  be  the 
owner  of  his  life  estate,  which  was  not  true 
as  a  fact,  although  Taylor  claimed  to  own  the 
lease  on  the  land  for  14  years.  There  is  a 
decree  entered  in  the  case  without  an  answer 
on  Taylor's  part  allowing  him  $200  out  of 
the  proceeds  of  the  land  sold  and  to  be  sold. 
There  Is  really  no  proof  to  show  that  the 
father  bad  a  life  estate.  If  he  had,  and  was 
entitled  to  the  possession  of  the  land,  and 
had  leased  It,  It  Is  absurd  to  suppose  that 
bis  life  estate  in  these  two  tracts  of  land, 
worth  not  exceeding  $600,  could  have  been 
worth  $200.    It  is  apparent  from  the  whole 


proceeding  that,  If  allowed  to  stand,  the  fee 
claimed  and  allowed,  the  cost  of  the  cause, 
and  the  $200  to  be  paid  Taylor  would  absorb 
every  cent  of  the  proceeds  of  the  property, 
and  leave  these  minor  children  nothing.  The 
connection  of  W.  O.  Avant  with  the  fraud 
of  this  proceeding  is  not  as  clear  as  it  might 
have  been,  but,  Inasmuch  as  he  was  the 
father  of  the  defendant  A.  Avant,  and  as  the 
fee  was  adjusted  with  him  as  part  of  the 
purchase  money,  we  assume,  in  the  absence 
of  his  testimony,  and  because  he  failed  to 
come  on  the  stand  as  a  witness  and  explain 
his  connection  with  the  matter,  and  Inasmuch 
as  the  entire  matter,  as  well  as  his  defense 
In  this  cause,  is  conducted  by  his  son,  A. 
Avant,  that  be  knew  of  and  participated  In 
the  fraud.  We  think  a  clear  purpose  is  shown 
to  absorb  the  property  of  these  minors,  while 
assuming  to  represent  them,  without  allowing 
them  any  compensation,  and  we  think  the  en- 
ure proceedings  should  have  been  set  aside 
and  vacated,  both  for  Irregularity  and  for 
fraud;  and  that  the  defendant  W.  C.  Avant 
is  not  and  will  not  be  entitled  to  any  com- 
pensation, either  for  improvements  on  the  land 
or  for  purchase  money  paid  as  against  the 
rents  and  interest  of  the  complainants  in  this 
cause.  If  he  has  any  right  of  action,  it  must 
be  against  the  parties  who  have  received  the 
benefits  of  the  money  paid  by  him.  But, 
as  stated  at  the  outset  of  this  opinion,  the 
appeal  will  be  dismissed  as  premature,  and 
the  decree  entered  here  will  only  to  adjudi- 
cate. 

After  proof  taken  in  this  case,  and  after  the 
cause  was  heard  by  the  chancellor,  he  ren- 
dered a  decree  in  which  he  adjudicated  that 
the  proceedings  in  the  case  of  J.  M.  Fisher 
against  B.  B.  Taylor  were  irregular,  and  void, 
and  against  the  interest  of  the  children,  and 
were  vacated  and  set  aside,  and  he  further 
decreed  that  the  sale  in  that  case  of  the  eight- 
acre  tract  of  land  to  W.  O.  Avant  was  null 
and  void,  and  that  the  owners  of  said  eight- 
acre  tract  were  entitled  to  recover  of  the  de- 
fendant W.  O.  Avant  reasonable  rents  for  the 
eight-acre  tract  during  the  time  the  same  had 
been  in  his  possession,  and  it  was  ordered  that 
the  cause  be  referred  to  the  clerk  and  master 
to  report  instanter:  (1)  Whether  or  not  the 
land  Involved  was  of  such  description  that  it 
could  be  advantageously  partitioned  in  kind; 
(2)  whether  or  not  It  was  to  the  Interest  of 
the  parties  that  the  same  be  sold  for  distribu- 
tion among  the  parties,  and  why;  (3)  what 
would  be  a  fair  minimum  price  per  acre  for 
the  land;  (4)  what  taxes  were  due  and  un-  - 
paid  on  the  land;  (5)  what  would  be  a  rea- 
sonable rent  for  the  8-acre  tract  during  the 
time  W.  C.  Avant  had  it  in  his  possession,  and 
what  permanent  improvements  had  been  made 
by  W.  C.  Avant,  and  what  taxes  paid  by 
him;  (6)  what  interest  Jerre  Fisher  had  In  the 
lands,  and  what  would  be  a  reasonable  valua- 
tion of  his  Interest;  (7)  what  Interest  defend- 
ant B.  B.  Taylor  had  In  the  15-acre  tract,  and 
what  would  be  a  fair  valuation  of  his  Interest 
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He  decreed  the  cost  of  the  cause  of  J.  M. 
Fisher,  next  friend,  against  B.  B.  Taylor 
against  J.  M.  Fisher,  and  that  the  cost  of 
this  cause  be  paid  out  of  the  proceeds  arising 
from  the  sale  of  the  lands.  The  decree  fur- 
ther proceeds:  "The  court  makes  no  adjudica- 
tion as  to  defendant  W.  C.  Avant's  claim  for 
anything  for  purchase  price  paid  by  him  on 
his  land  purchase  made  by  him;  makes  no 
adjudication  as  to  the  liability  of  A.  Avant  for 
anything."  The  decree  then  provides  that  de- 
fendant W.  C.  Avant  excepts,  and  prays  an 
appeal  to  the  next  term  of  the  supreme  court 
at  Nashville,  Tenn.,  from  so  much  of  the 
foregoing  decree  as  affects  his  rights,  which 
is  granted  upon  the  execution  of  bond  for 
cost,  which  is  done.  After  this  decree  it  ap- 
pears that  the  clerk  and  master  made  a  re- 
port, in  which  he  reported  the  land  should  be 
sold  as  a  whole,  reported  the  minimum  value, 
and  that  he  was  unable  to  report  on  the  other 
Items  referred  to  him,  and  a  decree  of  sale 
was  rendered.  The  decree,  however,  provided 
the  eight-acre  tract  should  not  be  sold  If  the 
defendant  W.  C.  Avant  did  not  abandon  his 
appeal.  W.  C.  Avant  perfected  the  appeal 
thus  allowed  by  giving  bond.  We  assume 
that  the  chancellor  granted  the  appeal  under 
section  48S9,  Shannon's  Code,  where  It  Is  pro- 
vided that  an  appeal  may  be  allowed,  In  the 
discretion  of  the  chancellor,  from  a  decree  de- 
termining the  principles  involved,  and  order- 
ing an  account  or  a  sale  for  partition  before 
the  account  is  taken,  or  the  sale  or  partition 
made,  or  be  may  allow  such  appeal  on  over- 
ruling a  demurrer,  or  be  may  allow  any  party 
to  appeal  from  a  decree  which  settles  his 
right  The  appeal  by  Avant  here  Is  special, 
and  Is  from  so  much  of  the  decree  as  affects 
his  rights.  But  It  is  evident  that  the  decree 
rendered  was  not  final  as  to  him,  because  it 
was  expressly  provided  that  the  court  made  no 
adjudication  as  to  his  claim  for  anything  for 
the  purchase  price  paid  by  him,  so  the  case 
was  not  finally  disposed  of  by  the  chancellor 
as  to  his  rights.  The  matters  referred  to  did 
not  affect  his  Interest,  and  It  Is  obvious  that 
he  did  not  appeal  therefrom,  except  that  part 
of  the  decree  which  directed  the  master  to  re- 
port what  would  be  reasonable  rentals  for 
the  eight-acre  tract  during  the  time  W.  C. 
Avant  had  it  m  his  possession,  and  what 
permanent  Improvements  had  been  made  by 
W.  O.  Arant.  This  decree  settles  no  principle 
on  the  account,  and  does  not  finally  dispose 
of  nor  settle  the  case  as  to  the  defendant  W. 
O.  Avant.  For  these  reasons  the  appeal  was 
premature,  and  the  case  must  be  dismissed. 

But  It  has  been  our  purpose  in  the  forego- 
ing observations  to  express  our  disapproval  of 
the  conduct  of  the  officers  of  the  court,  such 
as  here  shown  when  first  presented,  and  to 
express  the  hope  that  in  the  further  proceed- 
ings In  this  case,  as  wen  as  other  cases,  the 
Interests  of  the  minors  will  be  more  carefully 
looked  after  and  protected.  This  case  will  be 
remanded  for  further  proceedings  under  the 
bill  for  partition  and  reinvestment. 


It  Is  clear  that  the  complainant  Daisy  J. 
Fisher,  being  a  tenant  in  common,  and  now 
21  years  of  age,  la  entitled  to  a  sate  of  the 
land  for  partition,  but  the  chancellor  should 
satisfy  himself  that  the  claim  of  Jerre  Fisher 
to  a  life  estate  in  the  land  is  well  founded, 
and  should  require  a  production  of  the  deed, 
and  proof  of  the  fact  showing  this;  and  the 
interest  of  the  defendant  Taylor  should  also 
be  carefully  ascertained  and  adjudicated.  We 
have  too  many  Incidents  coming  before  us 
where  the  interests  of  minor  defendants  and 
persons  under  disability  have  been  grossly 
neglected  or  fraudulently  injured,  and  it  is  In- 
cumbent upon  the  courts  to  look  more  care- 
fully after  the  Interests  of  those  who  are 
peculiarly  the  wards  of  the  court,  and  unable 
to  protect  themselves;  and  all  persons  assert- 
ing rights  against  them  should  be  required  to 
make  their  rights  and  interests  clear.  Tne 
case  win  be  stricken  from  the  docket,  the 
appeal  dismissed  as  premature,  and  the  de- 
fendant W.  C.  Avant  will  pay  the  cos*  of 
the  appeal.  The  other  judges  concur. 

Affirmed  orally  by  supreme  court,  December 
20,  1898. 


JOHNSON  v.  PHITXIPS. 

(Court  of  Chancery  Appeals  of  Tenne 

Nov.  28,  1806.) 

REFORMATION  OP  INSTRUMENTS — MUTUAL. 
MISTAKE. 

Vendor  having  promised  to  make  a  relative 
a  gift  of  a  lot,  tne  latter  made  an  agreement 
with  the  vendee  to  sell  it  to  him,  and  pursuant 
thereto  the  vendor  executed  a  bond  for  deed  to 
the  vendee.  The  bond  was  prepared  by  the 
relative,  and  by  mistake  described  the  lot  as  in- 
cluding a  strip  not  owned  by  the  vendor;  and 
the  vendor  signed,  and  the  vendee  accepted  it. 
supposing  it  to  include  only  the  premises  owned 
by  the  vendor.  Held,  that  the  vendor  was  enti- 
tled to  a  reformation  of  the  bond  so  as  to  exclude 
therefrom  the  strip  not  owned  by  him. 

Appeal  from  chancery  court  of  Dekalb 
county;  T.  J.  Fisher,  Chancellor. 

Bill  by  J.  H.  Johnson  against  J.  D.  Phillips, 
rhere  was  a  decree  for  complainant,  and  de- 
fendant appeals.  Affirmed. 

Baton  A  Crowley,  for  appellant  T.  W. 
Wade,  for  appellee. 


BARTON,  J.  The  original  bill  in  this 
Is  filed  In  two  aspects:  First,  to  compel  at 
specific  performance  on  the  part  of  the  de- 
fendant of  an  agreement  expressed  in  a  title 
bond,  to  convey  a  certain  town  lot  described 
In  the  bond  to  the  complainant;  and,  second, 
in  the  event  that  the  complainant  was  unable 
to  make  a  good  title  to  the  lot  in  question, 
that  the  trade  be  rescinded,— the  bill  alleging 
that  the  defendant  had  sold  on  December  SI, 
1880,  a  town  lot  to  the  complainant  for  the 
sum  of  $150,  and  had  agreed,  by  title  bond  in 
the  penalty  of  $300,  to  make  him  a  deed  to 
said  lot,  the  description  given  In  the  title  bond, 
as  set  out  In  the  bill,  being  as  follows:  "A 
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certain  town  lot  In  Smithville,  Tennessee,  In 
the  9th  civil  district  of  Dekalb  county,  and 
bounded  as  follows:  On  the  north  by  the 
lands  of  O.  R.  Smith  and  son,  on  the  east  by 
Hooper,  on  the  south  by  the  Sparat  road,  and 
on  the  west  by  Capsbaw."  It  la  alleged  in  the 
bill  that  although  the  complainant  had  paid 
the  contract  price  of  $150,  as  set  out  in  the 
title  bond,  the  defendant  failed  and  refused 
to  make  title.  The  defendant  answered,  and 
admitted  that  he  had  sold  the  town  lot  to 
the  complainant,  for  which  the  complainant 
had  paid,  but  that  by  mistake  and  inad- 
vertence of  the  draftsman  of  the  title  bond 
the  lot  had  not  been  correctly  described,  but 
by  mistake  a  small  strip  of  land,  to  which  the 
defendant  had  no  title,  had  been  included 
within  the  boundaries,  and  that  the  defend- 
ant did  not  own  up  to  the  lands  of  G.  R. 
Smith,  as  called  for  in  the  title  bond,  but  that 
there  was  between  Smith's  line  and  his  own 
a  small  strip  of  land  not  owned  by  him  (the 
defendant);  that  the  property  sold  consisted 
of  a  house  and  lot,  all  of  which  was  under  one 
fence;  and  that  the  complainant  obtained  ex- 
actly what  he  thought  he  was  buying  In  the 
trade.  The  answer  Is  filed  as  a  cross  bill,  and 
it  Is  asked  that  the  title  bond  be  reformed 
so  as  to  conform  to  the  trade  and  understand- 
ing of  the  parties;  and  the  defendant  tenders 
a  deed,  which  he  asks  that  the  complainant 
be  compelled  to  accept  Such  is  the  case  pre- 
sented to  the  pleadings. 

The  facts  are  that  about  the  date  mentioned 
(about  the  last  of  December,  1896)  the  de- 
fendant was  the  owner  of  the  town  lot  in 
Smithville  which  is  the  subject  of  this  litiga- 
tion. He  had  agreed  to  give  It  to  his  daugh- 
ter and  son-in-law,  P.  O.  Shields.  The  lot,  as 
owned  by  defendant,  had  a  house  on  It,  and 
was  all  under  one  fence.  The  son-in-law, 
Shields,  negotiated  a  trade  with  the  complain- 
ant for  the  lot;  the  complainant  agreeing  to 
give  $150  for  the  lot,  a  horse  being  taken  as 
part  payment.  Shields  and  the  complainant 
agreed  on  the  trade,  and  the  defendant,  Phil- 
lips, agreed  to  make  the  deed.  Shields  drew 
the  title  bond,  and  from  the  calls  of  the  title 
bond  the  complainant  had  another  party  to 
draw  the  note  which  was  given  for  the  bal- 
ance of  the  purchase  money.  Shields  errone- 
ously supposed  that  his  father-in-law's  line 
went  up  to  what  was  known  as  the  Smith 
line  or  property,  and,  In  drawing  the  title 
bond,  so  described  the  property.  As  a  matter 
of  fact,  the  true  line  did  not  go  to  the  Smith 
line,  but  there  was  a  small  strip  between, 
probably  worth  $10  or  $20,  not  owned  by  the 
defendant,  and  to  which  he  could  not  make, 
title.  This  was  erroneously  and  by  the  mis- 
take of  Shields  included  within  the  calls  of 
the  title  bond.  We  are  satisfied  that  at  the 
time  of  the  trade,  and  the  execution  and  de- 
livery of  the  papers,  neither  Shields  nor  the 
complainant  knew  of  the  mistake.  Both  fully 
and  clearly  understood,  we  are  satisfied,  that 
the  property  sold  and  conveyed  was  the  lot 
under  fence.  When  the  defendant  signed  the 


title  bond  and  accepted  the  note,  he  supposed 
his  son-in-law,  Shields,  had  drawn  the  papers, 
and  that  they  were  correct,  and  signed  them 
without  knowing  of  the  mistake,  or  having 
his  attention  called  to  it  The  result  was 
that  he  agreed  to  convey  a  small  strip  of  land 
which  be  did  not  own,  and  which  none  of  the 
parties  understood  was  Included  in  the  trade. 
On  this  state  of  facte  and  pleadings,  we  are 
of  opinion  that  the  defendant,  under  his  cross 
bill,  was  entitled  to  the  reformation  of  the 
title  bond  on  the  ground  of  the  mistake,  and 
that  the  complainant  will  be  and  should  be 
compelled  to  accept  the  deed  offered,  which 
covers  the  land  really  sold,  and  that  complain- 
ant's bill  Is  without  merit,  and  that  the  chan- 
cellor's decree  dismissing  the  same  should  be 
affirmed,  with  costs.   All  concur. 

Affirmed  orally  by  supreme  court  January 
10,  1800. 


BROWN  et  al.  v.  DANIELS  et  aL 

(Court  of  Chancery  Appeals  of  Tennessee. 
Dec.  3,  1898.) 

INJtTNCTION— WITNESSES— PARTITION— 8A1JB. 

1.  Where  a  verified  injunction  bill  is  met  by  a 
sworn  answer,  at  least  one  witness  is  required 
to  sustain  the  bill. 

2.  Where  a  verified  bill  to  enjoin  sale  under 
partition  decree  is  confessed  by  the  partition 
plaintiff,  the  sale  will  be  enjoined,  though  as  to 
partition  defendants  the  bill  fails  because  not 
supported  by  proof,  but  without  prejudice  to  de- 
fendants' instituting  proceedings  for  the  division 
of  the  property. 

Appeal  from  chancery  court  of  Davidson 
county;  H.  H.  Cook,  Chancellor. 

Bill  by  Mary  Brown  and  others  against  R. 
H.  Daniels  and  others.  Injunction  granted  as 
to  part  of  the  defendants,  and  dismissed  In 
part  as  to  others. 

M.  W.  Allen  and  Baxter  Smith,  for  com- 
plainants. Cooper  &  Cooper,  for  defendants 
Cooper. 

NEIL,  J.  The  bill  in  this  case  was  filed 
by  Mary  Brown,  Hattie  Brown,  and  Sallle  A. 
King  against  R.  H.  Daniels,  Noah  W.  Cooper, 
W.  H.  Cooper,  W.  P.  Lewis,  and  Maggie  Lew- 
Is,  wife  of  the  said  W.  P.,  and  Frank  King. 
Mary  Brown  seeks  relief  against  R.  H.  Dan- 
iels on  the  ground  that  he  fraudulently  pro- 
cured from  her  a  deed  to  her  undivided  fourth 
interest  in  the  real  estate  described  In  the 
bill.  Her  charge  Is  that  he  made  her  drunk 
on  beer,  and  while  in  that  condition,  when 
she  was  unable  to  protect  her  rights,  procured 
the  deed  from  her.  He  submits  to  an  order 
pro  confesso.  Hattie  Brown  and  Sallle  A. 
King  seek  to  recover  from  W.  H.  Cooper 
their  one-fourth  undivided  interest  each  in 
the  same  realty.  It  appears,  from  the  bill 
and  answer  that  W.  H.  Cooper  purchased 
this,  property  under  a  trust  sale  made  by 
Noah  W.  Cooper  under  a  trust  deed  executed 
by  Sallle  A.  King  and  Hattie  Brown  to  him. 
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The  validity  of  this  trust  deed  la  attacked  In 
the  bill.  The  charges  upon  this  subject  In 
the  bill  are:  "Said  Sallie  King  and  said  Hat- 
tie  Brown  (or  Burke)  charge  that  they  ex- 
ecuted a  mortgage  or  deed  of  trust  to  their 
interest  in  said  lot  to  secure  a  fee  which 
said  Sallie  King  owed  said  Noah  W.  Cooper, 
as  an  attorney,  for  defending  her  in  the  fed- 
eral court;  that  said  Hattle  King  was  a 
minor  at  the  time  she  executed  said  mortgage 
or  deed  of  trust,  June  3,  1893;  that  she  has 
only  been  of  age  for  a  few  months,  and  has 
come  of  age  since  this  bill  was  tiled  in  the 
county  court;  that  It  appears  from  the  bill 
And  answer  of  the  two  Coopers,  who  are  broth- 
ers, and  the  deposition  of  Cooper,  that 

he  had  sold  the  Interest  of  said  Hattie  and 
the  said  Sallie,  the  Interest  of  Hattle  for  $10, 
and  of  Sallie  King  for  $5,  under  the  deed  of 
trust,  to  his  brother  and  co-defendant,  W.  H. 
Cooper,  who  claims  in  said  case  the  interest 
of  both  of  them.  Said  Hattle  charges  that 
she  disaffirms  said  deed  of  trust;  that  she 
got  no  benefit  or  money  under  the  same;  that 
she  prays  to  hare  the  same  set  aside,  and 
that  it  was  fraudulent  and  void  as  to  her; 
that  the  deed  was  made  and  the  land  pre- 
tended to  be  sold  by  Cooper  to  his  brother 
while  she  still  was  a  minor;  and  that  the 
deed  of  trust  as  to  said  Hattie  is  void.  The 
sale  under  the  deed  and  the  deed  made  by 
him  to  his  said  brother  was  void,  and  the 
claim  in  said  land  by  said  W.  H.  Cooper  to 
her  interest  is  fraudulent  And  said  Sallie 
King  would  show  that  It  Is  untrue,  as  recit- 
ed in  said  deed  of  trust,  that  she  was  long 
since  abandoned  by  her  husband,  and  char- 
ges that  her  acknowledgment  to  the  same  be- 
fore a  circuit  Judge  was  void.  She  charges 
that  she  had  no  notice,  nor  did  her  sister 
Hattle,  of  the  sale  by  Cooper,  as  provided  in 
said  deed  of  trust,  being  lawful  notice;  that 
they  did  not  know  when  it  was  sold;  that 
the  price  it  brought  was  wholly  Inadequate 
to  Its  value.  *  *  •  The  complainant  Sal- 
lie King  alleges  that  her  husband  Is  In  Mem- 
phis, Tenn.  He  left  her,  not  to  abandon  her, 
but  because  of  trouble  of  some  kind;  and, 
not  having  authority  direct  from  him  to  use 
his  name  in  this  suit,  she  makes  him  a  de- 
fendant" 

All  of  the  equities  in  these  charges  are  de- 
nied by  the  answers  of  Noah  W.  Cooper  and 
W.  H.  Cooper,  and  the  bill  Is  unsustalned 
by  any  proof.  The  bill  was  sworn  to  for  the 
purpose  of  securing  an  injunction  against 
the  sale  of  this  property  in  the  county  court 
under  a  proceeding  there  Instituted  by  R.  H. 
Daniels  to  sell  the  property  in  controversy  for 
division  of  proceeds.  It  is  Insisted  that  In- 
asmuch as  the  bill  Is  sworn  to,  it  must  be 
taken  as  evidence  of  the  facts  charged  there- 
in. This  is  only  true  in  a  qualified  sense. 
The  limits  of  the  doctrine  are  set  forth  hi 
the  case  of  Trabue  v.  Turner,  10  Helsk.  447- 
449.  It  is  there  stated,  in  substance,,  that 
when  the  bill  is  such  as  the  law  requires  to 
be  sworn  to,  as  an  injunction  bill,  and  It  re- 


quires an  answer  under  oath,  the  oath  to 
the  bill  stands  against  the  oath  to  the  an- 
swer, and  a  mere  issue  Is  made,  and  the  rule 
does  not  apply  that  requires  two  witnesses, 
or  one  witness  with  corroborating  circum- 
stances, to  overturn  the  contents  of  a  sworn 
answer.  But  in  that  case  It  still  requires, 
as  stated  in  the  authority  above  referred  to, 
at  least  one  witness  to  sustain  the  bill.  In 
the  present  case  the  complainants  have  no 
testimony  at  all,  and  their  case  against  the 
Coopers  must  fail. 

But  It  Is  conceded  In  the  pleadings  on  both 
sides  that  R.  H.  Daniels  had  filed  a  bill  in  the 
county  court  against  W.  H.  Cooper  and  the 
other  co-tenants  to  sell  the  real  estate  In  con- 
troversy for  a  division.  Now,  Inasmuch  as  we 
hare  held  that  Mary  Brown  is  entitled  to 
relief  against  R.  H.  Daniels,  he  cannot  be 
permitted  to  proceed  with  the  execution  of 
the  decree  of  sale  he  has  procured  in  that 
case.  The  complainant  Mary  Brown  Is  en- 
titled to  a  perpetual  injunction  against  that 
proceeding.  A  decree  will  also  be  entered 
in  her  behalf  setting  aside  the  deed  hereto- 
fore made  by  her  to  R.  H.  Daniels  of  her 
undivided  one-fourth  interest  In  the  said 
real  estate.  But  inasmuch  as  she  concedes 
that  he  paid  her  $50,  and  offers  In  her  bill, 
and  asks,  that  the  sale  be  set  aside,  subject 
to  the  payment  of  said  $50,  the  same  is  de- 
clared a  lien  upon  her  Interest  in  the  prop- 
erly. A  decree  will  also  be  entered  dismiss- 
ing the  bfll  as  to  W.  H.  and  Noah  W.  Coop- 
er, except  in  so  far  as  an  injunction  is 
sought  against  the  sale  In  the  county  court 
of  Davidson  county  under  the  proceedings 
before  referred  to;  but  the  decree  snail  fur- 
ther contain  the  provision  that  it  shall  not 
Interfere  with  W.  H.  Cooper's  right  to  here- 
after Institute  proceedings  for  the  sate  or 
division  of  said  property  In  such  court  as  he 
may  be  advised.  The  costs  of  this  court  and 
of  the  court  below  will  be  paid  one-half  by 
Sallie  A.  King  and  Hattle  Brown  or  Burke, 
and  the  other  half  by  the  defendant  R.  EL 
Daniels.   All  the  Judges  concur. 

Affirmed  orally  by  supreme  court  January 
13,  1899. 


STATE  ex  rel.  ADCOCK  v.  ADCOCK  et  aL 
(Court  of  Chancery  Appeals  of  Tennessee. 
Nov.  26,  1898.) 

INJUNCTION— VIOLATION— CONTEMPT- 
EVIDENCE. 
Violation  of  an  injunction  restraining  de- 
fendant from  bringing  a  certain  suit  is  not  shown 
by  proof  that  defendant  did  commence  the  suit, 
where  the  bill  in  that  suit  was  filed  on  the  day 
on  which  the  bill  of  injunction  was  filed;  it  not 
appearing  which  was  filed  first,  or  that  defend- 
ant filed  her  bill  after  knowledge  of  the  injunc- 
tion. 


Appeal  from  chancery  court  of  Dekalb  < 
ty;  T.  J.  Fisher,  Chancellor. 

Contempt  proceedings  by  the  state,  on  the 
relation  of  W.  £L  Ad  cock,  against  Bmallne 
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Adcock  and  another.  The  bin  was  dismissed, 
and  relator  appeals.  Affirmed. 

Webb  &  Cantrell,  for  appellant  A.  Avant, 
for  appellee. 

NEIL,  J.  This  is  a  contempt  proceeding. 
On  the  19th  of  March,  1888,  W.  H.  Adcock 
filed  a  pleading  in  the  chancery  court  at 
Smithvllle,  in  the  name  of  W.  H.  Adcock  and 
others,  complainants,  in  the  case  of  W.  BL 
Adcock  et  al.  v.  Bmaline  Adcock  et  al.,— 
sought  to  be  filed  as  a  petition  In  the  case 
just  named,  and,  if  that  could  not  be  done, 
then  as  an  original  bill.  No  other  petitioner, 
however,  is  named  in  this  petition,  except  W. 
H.  Adcock  himself.  This  bill  or  petition 
charges  that,  at  the  last  term  next  before  the 
filing  thereof  in  the  chancery  court  at  Smith- 
vllle, a  final  decree  was  made  In  the  case  Just 
named,  which  decreed  to  the  complainant  $300 
as  a  resulting  trust  In  the  lands  described  in 
said  cause,  and  also  decreed  to  complainant 
five-ninths  in  the  remaining  four-sevenths  In- 
terest, from  which  decree  both  complainants 
and  defendants  asked  an  appeal,  which  was 
granted,  and  said  cause  was  at  the  time  of 
filing  said  bill  or  petition  pending  in  the  su- 
preme court.  It  is  further  charged  that,  aft- 
er said  final  decree,  defendants  and  complain- 
ants entered  Into  a  compromise  of  said  litiga- 
tion, In  writing;  that  this  compromise  had 
been  agreed  to  by  all  the  parties  except  W. 
E.  Adcock,  to  whom  It  had  been  sent  to  sign, 
and  who,  no  doubt,  would  have  signed  It,  or 
receipted  therefor,  but  that  the  paper  had 
been  delayed  In  the  mail;  that  by  said  com- 
promise petitioner  conceded  to  defendant 
Emaline  43%  acres  of  land,  and  that  petition- 
ers were  to  have  the  residue;  that  the  same 
had  been  surveyed  off  and  agreed  to,  and  that 
defendants  had  got  possession  of  the  43% 
acres;  that  by  the  terms  of  the  compromise 
the  appeal  was  abandoned,  and  the  cause 
was  to  be  reinstated  upon  the  docket  for  the 
purpose  of  having  the  compromise  ratified 
by  the  court  and  carried  out;  that  it  was 
agreed  that  in  the  meantime  each  should, 
take  possession  of  the  portions  conceded  un- 
der the  terms;  that  petitioner  should  take 
all  except  that  which  was  conceded  to  the 
defendant;  that,  since  said  compromise  was 
signed  by  defendants,  defendant  Emaline 
had  put  one  Stanton  Cantrell  is  possession 
of  the  land  conceded  to  the  complainants  un- 
der said  compromise,  and  had  rented  to  him 
for  the  year  1898,  which  It  is  charged  was 
a  violation  of  the  agreement;  that  both  said 
Stanton  Cantrell  and  defendant  Bmaline 
were  Insolvent  The  petition  asks  that  it  be 
filed  as  a  petition  In  the  original  cause,  and, 
if  this  cannot  be  done,  that  It  be  filed  as  an 
original  bill;  that  a  receiver  be  appointed 
to  take  charge  and  rent  out  the  two  parts  of 
said  land,  allowing  the  complainants  to  have 
possession  of  the  part  conceded  to  them,  and 
the  defendant's  43%  acres  conceded  to  them; 
that  if  this  cannot  be  done,  it  go  into  the 
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hands  of  a  receiver,  who  shall  rent  to  the 
highest  bidder;  that  an  Injunction  Issue, 
without  bond,  restraining  defendant  and 
Stanton  Cantrell  from  using,  controlling,  oc- 
cupying, or  receiving  rents  of  said  lands  con- 
ceded to  petitioners  under  said  compromise, 
and  enjoining  them  from  interfering  with 
petitioners  in  any  manner  whatever  in  the 
use,  occupation,  and  management  of  said 
land.  It  was  further  prayed  that  defend- 
ants Emaline  Adcock  and  Stanton  Cantrell 
should  be  made  defendants.  An  affidavit  In 
due  form  was  attached  to  the  bill.  After 
this  an  addendum  was  put  to  the  bill,  stat- 
ing that  Adcock  had  agreed  to  the  compro- 
mise and  had  signed  the  writing,  and  that 
defendant  Emaline  bad  refused  to  give  up 
possession;  that  said  Emaline  was  threat- 
ening to  bring  suit  to  .further  harass  peti- 
tioners. Upon  this  it  was  prayed  that  she 
be  enjoined  from  bringing  any  suit  about  the 
land.  On  the  17th  of  March,  1898,  Chancel- 
lor Gribble,  by  flat  issued  at  chambers,  di- 
rected the  writ  of  injunction  to  issue  as 
prayed  for.  On  March  19,  1898,  an  injunc- 
tion was  Issued  under  this  bill,  and  served 
on  the  defendants,  Emaline  Adcock  and 
Stanton  Cantrell  and  others.  On  the  30th  of 
March,  1898,  the  petition  for  contempt  was 
presented  After  reciting  the  proceedings 
already  stated,  this  petition  charges:  "Your 
petitioners  charge  that  defendant  Emaline 
Adcock  has  willfully  violated  said  injunction, 
and  is  in  contempt  in  filing  her  bill  in  the 
chancery  court  at  Smithvllle  about  said  land 
on  the  19th  of  March,  1898,  by  which  she  en- 
joins petitioners  from  taking  any  steps 
whatever  towards  having  a  receiver  appoint- 
ed, and  enjoining  petitioners  from  in  any 
manner  interfering  with  complainant's  abso- 
lute possession  and  control  of  said  land, 
which  bill  was  filed  after  process  and  Injunc- 
tion had  been  issued  and  served  on  her,  and 
notice  of  the  same  had  been  given  A.  Av- 
ant her  attorney.  Petitioners  charge  that 
defendant  Stanton  Cantrell  has  willfully  vio- 
lated said  injunction,  and  is  In  contempt  of 
same,  by  using,  occupying,  and  controlling 
said  land  conceded  to  petitioners,  and  by  in- 
terfering with  petitioners  in  the  use,  con- 
trol, and  occupation  of  said  land,  and  he  Is 
now  doing  so  with  full  knowledge  of  said  In- 
junction duly  served  upon  him."  The  prayer 
of  the  petition  was  for  an  attachment  to  be 
Issued  against  Emaline  Adcock  and  Stanton 
Cantrell,  to  the  end  that  they  might  be 
brought  before  the  court  and  punished  for 
the  alleged  contempt 

It  is  observed  that  the  violation  of  the  in- 
junction charged  against  Emaline  Adcock 
was  that  she  had  brought  her  bill  against  the 
petitioner  after  having  been  enjoined  from  so 
doing,  and  the  charge  against  defendant  Can- 
trell was  that  he  continued  to  occupy  the  land 
after  having  been  enj  oined  from  so  doing.  The 
only  proof  adduced  as  to  the  contempt  fur- 
ther than  Is  evidenced  by  the  recitals  with  re- 
gard to  the  filing  of  the  bill  and  the  service 
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of  the  Injunction,  Is  contained  in  the  answer 
of  Emaline  Adcock  and  Stanton  Cantrell.  In 
this  answer  it  Is  denied  that  the  compromise 
had  ever  been  made  effective  by  the  signa- 
tures of  the  parties  and  the  ratification  of  the 
court  With  regard  to  the  filing  of  the  bill, 
It  is  said  that  on  the  28th  day  of  February. 
1898,  defendant  Emaline  Adcock  had  a  bill  of 
review  prepared  and  sworn  to,  and  that  her 
solicitor  sent  it  to  Chancellor  Fisher,  seeking 
to  enjoin  petitioners  from  in  any  manner  in- 
terfering with  respondent's  use,  possession, 
and  control  of  the  land  In  controversy,  and 
that  Chancellor  Fisher  on  the  5th  day  of 
March  granted  the  injunction  as  asked  for  In 
said  bill,  and  that  petitioner  J.  S.  Adcock  had 
full  knowledge  of  said  Injunction  before  he 
filed  his  petition  of  March  19th,  in  which  he 
petitioned  for  said  injunction,  and  which  he 
now  alleges  defendants  violated,  and  for 
which  be  is  now  seeking  to  have  them  pun- 
ished. It  Is  further  stated  In  the  answer  that 
respondent  Emaline  was  not  at  Smithville 
after  she  made  affidavit  to  her  bill  until  some 
time  after  it  was  filed,  and  was  not  at  Smith- 
ville when  said  bill  was  filed,  and  gave  no 
directions  about  it  Both  defendants  denied 
that  they  violated  the  injunction,  or  that  they 
had  any  desire  to  do  so.  They  state  in  their 
answer  that  they  had  no  purpose  of  commit- 
ting contempt  of  the  court  and  were  willing 
to  make  any  amends  the  court  should  think 
proper.  Stanton  Cantrell  answered  that  he 
never  was  a  party  to  the  cause  of  W.  H.  Ad- 
cock v.  Emaline  Adcock,  and  hence  cannot  In 
any  way  be  affected  by  any  injunction  grant- 
ed in  said  cause,  or  be  liable  for  any  breach 
of  said  injunction. 

While  it  Is  true  that  Stanton  Cantrell  was 
a  party  to  the  petition  or  bill  for  an  Injunc- 
tion, and  was  served  with  the  injunction  writ, 
as  already  stated,  it  is  nowhere  proven  that 
he  was  in  possession  of  the  land,  or  that  he 
had  in  any  way  violated  the  Injunction.  The 
chancellor's  decree  was  therefore  correct,  as 
to  him,  in  dismissing  the  bill. 

The  only  semblance  of  proof  of  a  violation 
of  the  injunction  against  Emaline  Adcock  is 
that  she  filed  her  bill  in  the  chancery  court  at 
Smithville,  enjoining  petitioners  from  inter- 
fering with  the  land,  on  the  19th  of  March, 
1S96.  The  filing  of  this  bill  is  admitted  in 
her  answer  to  the  petition  for  contempt  but 
it  Is  not  admitted  that  this  bill  was  filed  sub- 
sequent to  the  service  or  knowledge  of  the 
injunction.  Both  were  filed  on  the  same  day. 
Emaline  Adcock  neither  admits  nor  denies 
that  her  bill  was  filed  subsequent  to  that  of 
the  petitioner,  or  after  knowledge  of  the  in- 
junction granted.  It  may  be  stated  that  all 
through  the  answer  the  matter  is  treated  as 
If  she  had  filed  her  bill  subsequent  to  such 
knowledge;  that  is,  that  this  is  assumed  in 
making  her  defenses.  This  is  true.  But  as 
already  stated,  there  is  no  admission  of  the 
fact,  and  no  proof  of  It  From  this  record  it 
Is  Impossible  for  the  court  to  say  which  bill 
was  first  filed.   When  citizens  are  brought 


before  the  court  charged  with  contempt  the 
fact  on  which  the  contempt  is  alleged  to  rest 
should  be  made  clear,  and  not  be  left  to  vague 
inference.  On  this  ground,  we  think  the  pro- 
ceeding for  contempt  was  not  sustained. 

We  think,  therefore,  there  was  no  error  in 
the  chancellor's  decree  dismissing  the  bill  for 
contempt  both  as  to  Stanton  Cantrell  and 
Emaline  Adcock.  His  decree  will  be  confirm- 
ed, and  the  petitioners  taxed  with  the  costs 
of  this  court  and  of  the  court  below.  All  the 
Judges  concur. 

Affirmed  orally  by  supreme  court  December 
20, 1898. 


DRIVER  et  ux.  v.  WHITE  et  aJL 

(Court  of  Chancery  Appeals  of  Tennessee.  Dec. 
8,  1808.) 

EJECTMENT— DISMISSAL  AS  ADJUDICATION — 
HOMESTEAD — FRAUD  IN  OBTAINING  DEED- 
DECREE— EFFECT  ON  NONANSWERING  DE- 
FENDANTS. 

1.  A  decree  in  ejectment  which  dismisses  suit 
as  to  certain  tracts  sought  to  be  recovered,  is 
not  an  adjudication  of  title  to  such  lands. 

2.  That  a  wife  did  not  join  in  the  execution 
of  a  deed  is  not  material  where,  outside  of  the 
land  conveyed,  grantor  had  real  estate  amount- 
ing in  value  to  more  than  $1,000,  upon  which  he 
was  living  and  occupying  as  a  home. 

3.  A  deed  will  not  be  set  aside  as  having  been 
obtained  by  fraud  and  misrepresentation  where 
the  parties  dealt  at  arm's  length,  and  the  repre- 
sentations, if  conceded  to  have  been  made,  were 
that  grantees  had  a  better  title,  and  that  by 
reason  of  their  infancy  occupancy  by  grantor 
would  not  avail,  as  the  statute  of  limitations 
was  suspended,  and  this  particularly  where 
grantor,  with  others,  had  investigated  the  court 
records  as  to  the  Bources  of  grantees'  title,  and 
obtained  the  advice  of  friends,  and  grantor's 
title  rested  merely  on  a  color  of  title,  which  had 
not  been  perfected  by  an  advene  holding  for  a 
sufficient  length  of  time. 

4.  Where  there  is  unity  of  interest  between 
defendants,  an  answer  and  successful  defense 
on  the  part  of  one  defendant  inures  to  the  bene- 
fit of  others  not  answering. 

Appeal  from  chancery  court  Macon  county; 
T.  3.  Fisher,  Chancellor. 

Bill  by  Alvtn  Driver  and  wife  against  J.  O. 
White  and  others  to  vacate  deed.  Decree  for 
defendants,  and  complainants  appeal.  Af- 
firmed. 

John  S.  McMurray,  for  appellants.  Mr. 
Roark  and  T.  L.  Pendleton,  for  appellee 
White. 


BARTON,  J.  This  appears  to  be  a  bill 
filed  to  have  vacated  and  set  aside  a  deed  for 
a  tract  of  land  in  the  Ninth  civil  district  of 
Macon  county  which  Alvln  Driver  made 
about  the  year  1890  to  Laura  Holbert  and 
Tabltba  Satterfield,  the  heirs  of  one  B.  M. 
Satterfield,  on  the  ground  that  the  complain- 
ant was  induced  to  make  the  deed  by  fraud 
and  misrepresentation.  The  complainant  Al- 
vin  Driver  held  in  1875,  and  procured  a  grant 
from  the  state  of  Kentucky  to,  a  tract  of  land 
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of  196  acres  In  the  Ninth  dvll  district  of  Ma- 
con county,  Tenn.,  which  tract  was  part  of  a 
large  tract  that  had  been  embraced  in  grant 
to  one  Samnel  Pipkin,  of  an  older  date  than 
the  complainant's  grant.  B.  M.  Satterfleld 
had,  about  1860,  obtained  a  Judgment  against 
Samuel  Pipkin,  on  which  judgment  an  execu- 
tion had  been  levied  on  the  land  of  Pipkin, 
which  included  this  land.  The  papers  had 
been  returned  to  the  circuit  court  of  Macon 
county,  and  the  land  was  condemned,  and  or- 
dered sold,  and  was  sold,  and  bid  In  by  B.  M. 
Satterfleld.  It  Is  alleged  In  the  bill  (though 
upon  this  point  there  Is  no  proof)  that  the 
sheriff  who  made  the  sale  of  the  land  never 
made  a  deed  to  Satterfleld,  and  that  neither 
Satterfleld  nor  his  heirs  ever  obtained  a  deed. 
It  appears  that  complainant  had  been  claim- 
ing his  196  acres  from  the  date  of  his  grant 
in  1876,  and  for  more  than  seven  years  prior 
to  making  the  deed  in  question  had  had  pos- 
session within  the  boundaries  of  his  grant 
About  this  time— that  Is,  shortly  before  the 
deed  in  question  was  made— one  Holbert  the 
husband  of  the  defendant  Laura  M.  Holbert 
appeared,  and  claimed  the  land  as  agent  of 
his  wife,  Laura  M.  Holbert  and  her  sister, 
Tabitha  E.  Satterfleld,  who  he  claimed  were 
the  only  heirs  at  law  of  B.  M.  Satterfleld, 
and  in  whose  behalf  he  claimed  the  land. 
After  some  negotiation  and  controversy,  the 
complainant  Alvin  Driver,  for  the  considera- 
tion of  $30,  which  was  paid,  and  which  is 
expressed  in  the  deed,  conveyed  all  of  his 
Interest  in  this  tract  to  these  defendants 
Laura  M.  Holbert  and  Tabltha  E.  Satterfleld, 
and  this  is  the  deed  he  desires  now  to  set 
aside.  Subsequent  to  this,  the  heirs  of  Sam- 
uel Pipkin  brought  an  ejectment  suit  in  the 
circuit  court  of  Macon  county  against  com- 
plainant Holbert  and  wife  and  Satterfleld  and 
others  for  a  tract  containing  some  900  acres, 
including  this  tract  of  195  acres.  In  that  case 
a  judgment  and  decree  was  rendered  on  No- 
vember 23,  1893,  In  which  It  was  adjudged 
that  the  plaintiff  agreed  to  relinquish  all 
claim,  title,  and  Interest  "to  the  tracts  of 
land  granted  to  Asa  W.  Roark  of  257  acres 
and  Alvin  Driver  of  195  acres,  and  one-half 
in  the  tract  of  land  conveyed  to  the  widow 
Ragland  by  Samnel  Pipkin,  and  agreed  to 
take  their  judgment  for  the  balance  of  the 
lands  Inside  of  the  Samuel  Pipkin  grant, 
which  is  not  In  possession  of  persons  who  are 
not  parties  to  this  suit.  Plaintiffs  are  to  pay 
all  the  cost  that  has  accrued  in  the  cause  by 
reason  of  making  Asa  W.  Ronrk,  Alvin  Driv- 
er, and  N.  B.  Freeman  parties  to  the  suit, 
for  which  execution  will  Issue  In  favor  of 
said  defendants  Roark,  Driver,  and  Freeman. 
It  Is  further  adjudged  that  plaintiff  will  re- 
cover of  defendants  Anderson  Swindle,  Laura 
Holbert  and  Tabltha  Satterfleld  the  balance 
of  the  land  and  the  remainder  of  the  cost 
for  which  execution  Is  awarded."  It  appears 
that  execution  was  issued  on  this  judgment 
for  these  costs,  and  was  levied  upon  this 
tract  of  195  acres  as  the  land  of  Laura  Hol- 


bert and  Tabitha  Satterfleld.   Thei  i 
bill  In  this  case  was  filed  on  June  ! 
and  as  ground  for  relief  complain: 
that  he  had  title  to  this  land  by  ret  i 
possession  for  more  than  seven  y<  : 
the  grant  from  the  state  of  Kentv  I 
he  was  induced  to  make  this  deed  1 
terfleld  heirs  by  fraud  and  mlsrepn 
in  that  It  was  represented  to  hin 
Satterfleld  heirs  had  a  good  title,  a  : 
was  led  to  believe  that  the  Sattei 
had  a  better  title  than  he,  because  1 
resented  that  Satterfleld  bad  bough 
at  this  execution  sale,  and  had  a  d  : 
or  that  one  could  be  procured,  an< 
heirs  had  been  minors,  and  that  t  i 
of  limitation  did  not  run  against  tl  : 
the  land  was  worth  some  $300  or  ! 
he  was  Induced  to  part  with  bis  tl-  i 
sum  of  $80,  by  reason  of  the  false  r  | 
Hons;  and  that  this  price— $30— wi  • 
Inadequate,  and  that  the  deed  wai 
talned  through  fraud.   It  Is  furthc  ' 
that,  In  any  event,  the  deed  was  n<  I 
on  his  wife,  who  joins  in  this  bill,  i  i 
not  sign  It  and  as  she  was  enti  1 
homestead.   It  was  further  averrec 
proceedings  brought  In  the  case  by 
of  Samuel  Pipkin  amounted  to  an  i 
tlon  against  these  heirs;  that  th< 
question  was  his,  and  was,  therefore 
Ject  to  a  levy  by  them. 

This  last  question  may  be  first  dl  ■ 
by  saying  that  we  have  only  the  d 
dered  in  that  case,  and  this  decree 
adjudicate  that  the  land  was  the  la  : 
vln  Driver,  but  simply  dismisses  1 1 
tiff's  suit  as  to  that  land.   It  does  n. 
recover  it.   There  was  no  issue  pre  • 
that  case  as  between  the  Satterfleld  I 
the  Pipkin  heirs,  and  there  was,  : 
ho  adjudication  on  this  point 

As  to  the  question  of  homestead 
appears  that  the  complainant's  wlf  i 
join  in  the  d«ed  In  question;  but  ii 
pears  that  outside  of  this  land,  he 
estate  amounting  In  value  to  m: 
$1,000,  upon  which  he  was  living,  ai 
he  was  occupying  as  a  home.  We 
think  It  clear  that  the  complainant  1  i 
to  no  relief  on  this  ground. 

This  brings  as  to  the  principal 
In  the  case  on  the  merits,— as  to  whi 
complainant  Is  entitled  to  a  resets  i 
cancellation  of  the  deed  made  by 
the  first  place,  It  Is  somewhat  doi 
the  allegations  In  the  bill  Itself,  take:: 
full  extent,  are  sufficiently  strong  t 
the  complainant  to  any  relief.  But,  c 
that  they  are,  we  think  that  the  <: 
ant's  case  wholly  fails  on  the  pro< 
facts,  as  we  gather  them  from  thi 
are  that  complainant  had.  In  1875,  oil 
grant  from  the  state  of  Kentucky 
land  in  question.  This  land  was  a 
a  larger  tract,  for  which  Samuel  Pij: 
many  years  before,  obtained  a  gr 
which  he  had  owned.   It  had  been  1 


996 


61  SOUTHWESTERN  REPORTER. 


(Tenn. 


as.  above  stated,  and  bid  in  by  Satterfleld. 
After  tbe  obtaining  of  this  grant,  according 
to  tbe  testimony  of  complainant,  he  bad  been 
claiming  it,  and  bad  made  some  clearings  on 
part  of  it,  and  had  at  this  time  about  18 
acres  In  cultivation.  He  said  he  had  been 
cultivating  it  some  17  or  18  years,  when,  in 
1890,  the  agent  for  the  Satterfleld  heirs  ap- 
peared, a  lawsuit  was  threatened,  and  finally, 
after  consulting  friends,  and  for  the  purpose, 
as  be  expressed  it  at  tbe  time,  of  avoiding  a 
lawsuit  he  agreed  to  take  $30  for  bis  inter- 
est in  tbe  land.  Thirty  dollars  was  paid,  and 
the  deed  was  made.  He  insists  in  his  bill, 
as  in  his  testimony,  that  It  was  represented 
to  him  that  the  heirs  of  Satterfleld  had  been 
minors,  and  were  not  barred  by  the  statute 
of  limitation.  From  tbe  proof  there  Is  doubt 
as  to  what  was  said  and  as  to  what  did  oc- 
cur. Complainant  says  that  they  told  htm 
that  the  minor  heirs  could  hold  tbe  land  from 
1  year  up  to  24  years,  and  that  they  told  him 
that  the  oldest  one  was  not  yet  24  years  of 
age.  The  attorney  who  represented  the  Sat- 
terfleld heirs,  and  who  declined  to  give  Mr. 
Driver  advice  because  be  was  employed  by 
them,  does  not  recollect  anything  of  these  rep- 
resentations. But,  conceding  that  they  were 
made,  still  tbe  complainant's  case  Is  not 
made  out,  because  It  is  not  shown  that  these 
representations  were  false.  Indeed,  we  are 
inclined  to  the  opinion  that  they  were  prob- 
ably true.  There  Is  an  agreement  in  tbe  rec- 
ord that  B.  M.  Satterfleld,  the  father  of  the 
defendants  Tabitha  Satterfleld  and  Laura 
Holbert,  was  married  In  the  fall  of  18G7. 
When  Satterfleld  died  is  not  shown,  and  it 
is  not  shown  that  complainant's  possession 
commenced  before  his  death.  And,  conced- 
ing that  the  oldest  child  was  born  in  the  fall 
or  summer  of  18G8,  tbe  limitation  would  not 
expire  until  1892,  and  this  deed  was  made 
in  1890.  So,  while  the  representations  may 
have  been  made  as  claimed,  it  does  not  ap- 
pear that  they  were  false.  But,  even  if  un- 
true, we  think  that  the  complainant  would 
not  be  entitled  to  recover,  nor  would  any  suf- 
ficient ground  be  shown  for  setting  aside 
complainant's  deed.  The  parties  were  deal- 
ing at  arm's  length;  a  lawsuit  was  threat- 
ened; the  Satterfleld  heirs  presented  their 
claim,  and  it  appears  there  was  discussion. 
The  complainant,  with  others,  Investigated 
the  circuit  court  records  as  to  the  sale,  took 
the  advice  of  friends,  and  then,  by  way  of 
compromise  and  settlement,  and  for  the  pur- 
pose of  avoiding  a  lawsuit,  agreed  to  take 
$30  for  his  interest  in  the  land.  If  the  rep- 
resentations as  to  the  ages  and  minority  of 
the  Satterfleld  heirs  were  untrue,  they  were 
not  such  misrepresentations  as  would  suffice 
to  set  aside  a  deed  of  this  kind,  where  the 
parties  were  dealing  at  arm's  length;  and 
complainant  does  not  aver  nor  does  he  show 
that  he  did  not  at  that  time  have  the  same 
means  of  Information  that  he  has  now.  It  Is 
simply  a  case  where  the  parties  were  deal- 
ing at  arm's  length,  and,  after  some  Investi- 


gation, preferred  to  take  $30  rather  than  have 
a  lawsuit  The  complainant  assented  to  the 
proposition  made  to  compromise,  and  made 
the  deed,  and  it  is  binding  on  him.  Aside 
from  this,  complainant  does  not  show  In  this 
suit  that  he  has  a  good  title  to  the  land.  He 
shows  that  the  land  had  been  previously 
granted  before  he  had  obtained  his  grant  and 
at  the  very  most  his  grant  from  the  state  of 
Kentucky  would  simply  constitute  a  color  of 
title,  and,  as  we  say,  It  does  not  appear  that 
he  held  the  land  for  a  sufficient  length  of 
time  against  these  heirs  to  perfect  his  title. 
The  weight  of  the  evidence  would  be  and  is 
that  on  account  of  their  infancy  they  were 
not  barred  by  the  statute  of  limitations,  it 
is  stated  in  the  bill,  and  also  by  the  com- 
plainant in  his  deposition,  that  there  was  an 
agreement  that  the  deed  he  made  should  not 
be  binding  unless  the  Satterfleld  heirs  showed 
they  had  a  good  title;  but  the  proof  does  not 
sustain  this,  but  to  tbe  contrary.  He  made 
and  delivered  the  deed  and  received  the 
money.  And,  even  if  his  statements  were 
competent,  they  are  met  and  overcome  by  the 
testimony  of  the  agent  and  attorney  for  the 
Satterfleld  heirs. 

The  last  Insistence  on  behalf  of  complain- 
ant is  that  he  is  entitled  to  a  decree  because 
in  this  case  the  Satterfleld  heirs, did  not  an- 
swer, and  he  obtained  a  Judgment  pro  con- 
fesso  against  them,  and  that  in  any  event 
he  is  entitled  to  a  decree  on  this  judgment 
pro  confesso  as  to  them.  Tbe  other  defend- 
ants who  had  levied  on  tbe  land  as  the  prop- 
erly of  the  Satterfleld  heirs  did  answer,  and 
denied  all  the  material  allegations  of  the  bill. 
On  the  merits  of  this  case  the  interests  of  the 
defendants  are  Identical.  The  simple  ques- 
tion in  the  case  is  whether  the  property  in 
question  is  the  property  of  the  Satterfleld 
heirs  or  of  the  complainant  The  defendants 
who  have  answered  are  Insisting,  as  they 
have  acquired  an  Interest  In  the  matter  by  a 
levy  of  their  executions,  that  It  Is  the  prop- 
erty of  the  Satterfleld  heirs,  and  they  have 
answered  and  present  this  issue;  and.  it  Is  a 
principle  well  settled  by  the  courts  that  If  a 
joint  defendant  answer  the  bill,  and  removes 
tbe  equity  set  up  against  himself  and  the  oth- 
er defendant  who  does  not  answer,  no  decree 
can  be  rendered  against  the  defendant  fail- 
ing to  answer.  Such  is  not  the  case,  of 
course,  when  the  interests  of  the  defendants 
are  distinct  But  where  there  is  a  unity  of 
interest  an  answer  and  successful  defense 
on  tbe  part  of  one  defendant  Inures  to  the 
benefit  of  the  other.  See  Butler  v.  Kinzie, 
90  Tenn.  31,  16  S.  W.  1068;  Hennessee  r. 
Ford,  8  Humph.  600;  Cherry  v.  Clements,  10 
Humph.  662;  McDanlel  v.  Goodall,  2  Cold. 
395;  CaldweU  v.  McFarland,  11  Lea,  467; 
Smith  v.  Cunningham,  2  Tenn.  Ch.  573;  Phil- 
lips v.  HolUster,  2  Cold.  271;  Petty  v.  Han- 
num,  2  Humph  102;  Clason  v.  Morris,  10 
Johns.  524.  The  result  is  that  we  see  no  er- 
ror In  the  decree  of  the  chancellor,  and  the 
same  will  be  affirmed.  Complainant  and  his 
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sureties  will  pay  all  the  cost  of  the  cause. 
All  concur. 

Affirmed  orally  by  supreme  court,  Decem- 
ber 17,  1888. 


SPRINGS  et  al.  r.  COOPER  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee.  Dec. 
8,  1898.) 

8 EWER  CONTRACTS— CLAIMS  OF  LABORERS — 
EXPRESS  TRUSTS — JUDGMENTS. 

1.  A  sewer  contractor  gave  a  written  order 
on  the  city  to  a  material  man  for  a  certain  sum, 
conditioned  that  the  material  man  would  settle 
all  claims  for  labor  furnished  the  contractor  on 
the  sewer.  The  money  was  accordingly  receiv- 
ed, and  the  written  receipt  signed  expressly  ac- 
cepted the  terms  as  to  paying  laborers.  Held, 
that  the  money  received  is  impressed  with  an 
express  trust  for  the  benefit  of  the  laborers, 
■which  they  may  enforce. 

2.  The  fact  that  laborers  sue  and  obtain  judg- 
ment against  the  contractor  for  their  claims 
does  not,  of  itself,  bar  them  from  afterwards 
suing  to  enforce  an  express  trust  to  pay  their 
claims. 

Appeal  from  chancery  court,  Davidson 
county. 

Bill  in  equity  by  T.  L.  Springs  and  others 
against  Cooper  &  Co.  Prom  a  decree  for 
complainants,  defendants  appeal.  Affirmed. 

Barthell  &  Keeble,  for  appellants.  Thos. 
A.  Kucheval,  for  appellees. 

WILSON,  J.  This  bill  was  filed  Novem- 
ber 24,  1894,  by  T.  L.  Springs  and  J.  T. 
Rhine,  in  behalf  of  themselves  and  six  oth- 
er parties  named  in  the  caption,  to  recover 
from  the  defendant  certain  sums  alleged  to 
be  due  the  six  parties  mentioned  in  the  cap- 
tion of  the  bill.  The  facta  appearing  in  the 
record  necessary  to  be  stated  are  these:  Jan- 
uary 31,  1894.  the  city  of  Nashville,  through 
its  proper  officials,  awarded  to  Springs  a 
contract  to  build  a  sewer  In  a  certain  alley 
In  the  city  of  Nashville  for  the  sum  of  $400. 
Springs  entered  into  a  bond,  with  complain- 
ant Rhine  as  a  surety,  to  the  city,  for  the 
faithful  performance  of  the  work  necessary 
in  constructing  said  sewer.  In  doing  the 
work  on  the  sewer,  they  employed  certain 
laborers,  and  among  them  the  six  parties 
named  in  the  caption  of  the  bill,  and  for 
whose  benefit  the  suit  is  brought  Pending 
the  completion  of  the  sewer.  Springs  bought 
material  from  Cooper  &  Co.,  and,  it  appears, 
gave  them  certain  orders  on  the  board  of 
public  works  of  the  city  of  Nashville. 
Among  these  orders  was  one  of  March  26, 
1894,  for  $212.  This  order  is  in  the  follow- 
ing form:  "Nashville,  Tenn.,  March  26,  1894. 
Hon.  Board  of  Public  Works,  City:  Please 
give  to  Cooper  &  Co.  $212,  the  balance  due 
me  on  sewer  in  alley  147,  with  the  under- 
standing that  they  (C.  &  Co.)  are  to  settle 
all  account  for  labor  on  that  sewer.  T.  H. 
Springs.  J.  T.  Rhine,  Bondsman."  Cooper 
&  Co.  accepted  the  order,  and  receipted  for 


the  money  as  follows:  'We  bai 
the  money  mentioned  In  the  wi 
and  accept  the  conditions  on  the 
to  paying  laborers.   April  8,  1894  ! 
Cooper  &  Co."   At  the  time  this  I 
given,  Springs  was  Indebted  to  tl  i 
mentioned  In  the  caption  of  the  bi 
and  labor  performed  by  them  on 
Cooper  &  Co.,  April  3,  1894,  paic  i 
borers  about  30  per  cent  of  the  a 
them  by  Springs  for  work  done  b  I 
the  sewer.   He  took  their  receipt  i 
in  the  following  form:  "Nashvi 
April  3,  1894.   Received  of  Cooper 
amount  opposite  our  names  In  ful  i 
on  sewer  In  alley  147,  of  which  T.  I 
Is  the  contractor."   Before  Cooper 
celved  this  order  on  the  city  for 
had  received  two  orders  from  Sprii 
city,  to  wit,  one  March  24,  1894,  fo  i 
one  for  $132.45.   It  seems  that  v  > 
received  the  order  for  $212  they 
these  two  orders.   In  other  words,  i 
for  $212  seemed  to  be  taken  In  II 
two  previous  orders.    These  lab< 
having  received  in  full  the  sums  i 
from  Springs  for  the  labor,  sued  hi) 
bondsman.  Rhine,  before  a  justi< 
peace,. and  recovered  judgment  aga  s 
for  the  balance  due  them,  respective  ; 
rations  were  Issued  on  their  Judgm  i 
returned  nulla  bona.   After  whlc 
pears,  a  garnishment  was  served  i  i 
per  &  Co.  to  appear  and  answer  ai  I 
Indebtedness  to  Springs.    They  i  i 
and  answered  that  they  were  not  i 
in  any  sum.    But,  under  the  facts  i 
appeared  to  the  justice,  he  rendei  < 
ment  against  Cooper  &  Co.  for  the 
due  these  laborers.   From  that  judj  i 
the  justice,  Cooper  &  Co.  appeale 
circuit  court,  and  the  case  was  per  I 
decided  in  the  circuit  court  when  : 
was  filed.   The  fact  of  the  pendenc 
suit  in  the  circuit  court  and  its  c  i 
are  averred  in  the  bill.   A  demurrei 
terposed  by  the  defendants,  based  i  | 
ground  that  the  bill  showed  on  its 
pendency  of  a  former  suit  between  1  : 
parties,  and  over  the  same  subjec  - 
in  another  court   This  demurrer  v. : 
ruled.   It  appears  that  February  ' ! 
the  cause  came  on  to  be  beard  befoi  i 
cellor  Malone  upon  a  motion  to  disi  i 
bill  for  want  of  a  prosecution  bond;  i 
decree  of  Chancellor  Malone  recites  ' 
appeared  to  the  satisfaction  of  tt< 
that  complainants  T.  L.  Springs  ai. 
Rhine  are  the  real  as  well  as  the  i 
complainants  In  this  cause.   It  is  t 
ordered,   adjudged,   and   decreed  I 
court"  says  the  decree,  "that  unli 
complainants  Springs  and  Rhine  give 
ecution  bond,  or  take  the  pauper'i 
within  ten  days  from  the  date  of  the 
the  bill  will  be  dismissed."   March  1 
•by  consent  of  parties,  it  appears,  tt 
ordered  and  directed,  upon  compi 
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giving  a  good  and  sufficient  cost  bond,  the 
decree  of  February  22,  1895,  to  be  set  aside, 
and  the  cause  reinstated  on  the  docket. 
The  defendants,  in  their  answer,  deny  owing 
the  complainants  anything.  They  deny  all 
fraud  or  wrongdoing  in  connection  with  the 
complainants,  who  are  laborers,  and  who 
did  work  on  the  sewer.  They  admit  receiv- 
ing the  order  on  the  city  for  $212,  and  the 
receipt  they  gave,  hereinbefore  quoted. 
They  say  that  the  receipt  they  gave  to  the 
laborers  was  fully  explained  to  them  before 
the  receipts  were  signed  by  them,  and  that 
the  laborers  fully  understood  that  the  sum 
received  at  that  time  was  all  that  was  to  be 
paid  by  the  defendants.  Evidence  was  ad- 
duced in  the  cause,  and  the  chancellor  heard 
it  December  15,  1897.  He  gave  a  decree 
against  the  defendants  for  the  amount  of 
their  judgments  against  Springs  before  the 
justice  of  the  peace,  with  interest  These 
judgments  were  six  in  number,  and  the  de- 
cree of  the  chancellor  in  favor  of  these  sev- 
eral parties  aggregated  $94.28. 

From  this  decree  the  defendants  prayed 
an  appeal  to  the  supreme  court  and  have  as- 
signed the  following  errors:  First  Error  in 
overruling  the  demurrer,  raising  the  ground 
that  the  bill  Itself  disclosed  that  there  was 
a  former  suit  pending  covering  the  same  sub- 
ject Second.  The  court  below  held  that 
Springs  and  Rhine  were  the  real  as  well  as 
the  nominal  complainants  in  the  case,  and 
this  holding  was. acquiesced  in  by  complain- 
ants, and  thereafter  Springs  and  Rhine  gave 
security  for  the  cost  of  the  cause;  and 
the  insistence  of  this  error  Is  that  there  is 
no  pretense  that  defendants  owed  Springs 
and  Rhine  anything,  and,  this  being  so,  the 
court  erred  in  giving  any  recovery  against 
defendants  In  favor  of  the  other  parties 
named  in  the  caption,  to  wit  the  laborers 
who  had  worked  for  Springs  in  the  construc- 
tion of  the  sewer.  Third.  The  court  erred 
in  giving  decree  against  defendants  in  favor 
of  the  laborers,  because  defendants  did  not 
owe  these  laborers  anything,  and,  in  addi- 
tion, the  laborers  had  judgments  against 
Springs  and  Rhine.  Fourth.  The  court  err- 
ed in  giving  decree  against  defendants,  in- 
asmuch as  the  laborers  who  are  complain- 
ants conld  not  recover  in  this  suit,  except 
through  complainant  Springs,  and,  as  there 
was  no  contention  that  the  defendants  owed 
Springs  anything,  the  court  should  have  ren- 
dered no  judgment  against  defendants.  The 
fifth  error  is  the  same  as  the  fourth,  except 
that  it  raises  the  question  that  the  com- 
plainants, who  are  laborers,  had  sued 
Springs  before  a  justice,  had  obtained  judg- 
ments, had  issued  garnishments  against  de- 
fendant and  judgment  had  been  rendered 
against  defendant  on  the  garnishment  pro- 
cess, that  an  appeal  had  been  taken  to  the 
circuit  court,  and  that  that  court  bad  revers- 
ed the  judgment  of  .the  justice,  and  dismiss- 
ed the  garnishment  proceeding  against  him; 
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and  on  these  facts  the  defense  of  res  adju- 
dlcata  is  relied  upon,  and  it  is  Insisted  that 
the  court  below  erred  In  not  sustaining  It 
Sixth.  The  court  erred  In  not  holding  that 
the  acceptance  by  the  defendants  of  the  or- 
der on  the  city,  with  the  conditions  attach- 
ed, that  they  should  settle  all  accounts  (or 
labor  on  that  sewer,  was  without  considera- 
tion, and  therefore  nudum  pactum.  Seventh. 
The  court  below  erred  in  not  holding  that 
the  complainants  the  laborers  for  Springs  on 
the  sewer  were  bound  by  their  receipts. 

The  central  question  in  the  case  is  as  to 
the  character  and  relation  under  which  Coo- 
per &  Co.  received  the  order  on  the  city  for 
$212,  and  accepted  payment  thereof.  There 
Is  no  pretense  in  the  evidence  that  these  la- 
borers received  in  full  what  was  due  them 
for  labor  done  on  the  sewer.   The  proof  is 
clear  that  they  received  only  30  per  cent,  ol 
what  was  due  them.   Of  course,  their  contract 
was  with  Springs,  and  Springs  owed  them 
for  their  labor.   He  gave  the  order  in  ques- 
tion to  Cooper  &  Co.   Its  terms  are  clear 
and  unambiguous.   Cooper  &  Co.  took  it  and 
received  the  money  upon  the  condition  that 
they  were  to  pay  the  account  for  labor  done 
on  the  particular  sewer.   The  money  they 
received  was  more  than  sufficient  for  that 
purpose.   Instead  of  paying  the  account  for 
labor  out  of  the  proceeds  of  the  order,  they 
paid  only  30  per  cent   The  writer  1s  of  opin- 
ion that  tinder  the  terms  of  the  order,  they 
received  the  money  thereon  Impressed  with 
the  trust  to  pay  the  laborers,  and  that  they 
bad  no  right  to  retain  it  and  to  refuse  to  ex- 
ecute the  trust    If  correct  in  this  view,  the 
laborers  have  the  right  nothing  further  ap- 
pearing, to  enforce  the  trust  in  their  favor. 
Unless  there  is  some  obstacle  or  difficulty  in 
the  way  of  the  enforcement  of  the  trust  in 
their  favor,  growing  out  of  their  suits 
against  Springs  for  the  balance  due  them,  and 
the  obtaining  of  Judgments  before  the  magis- 
trate in  these  suits,  their  road  to  a  recovery 
against  defendants,  In  the  opinion  of  the 
writer,  Is  clear.   We  do  not  believe  that 
they  are  estopped  or  concluded  by  the  pro- 
ceedings taken  before  the  magistrate.  The 
ultimate  and  controlling  fact  in  the  case  is 
that  the  fund  that  went  into  the  hands  of 
Cooper  &  Co.  by  virtue  of  this  order  upon 
the  city  went  into  their  hands  as  the  money 
of  these  laborers,  so  far  as  It  was  needed 
for  the  payment  of  what  was  due  them.  In 
other  words,  the  defendants  held  It  under 
an  express  trust  to  pay  them  what  was  due 
them,  and  the  subsequent  effort  of  these  la- 
borers to  collect  what  was  due  them  from 
Springs  did  not  destroy  or  wipe  out  the  trust 
Imposed  on  the  fund  in  the  hands  of  the  de- 
fendants.  There  is  no  error  In  the  decree 
of  the  chancellor,  and  it  will  be  affirmed, 
with  costs.   The  other  judges  concur. 

Affirmed  orally  by  supreme  court,  January 
Id,  1899. 


v.  TAYLOR. 


999 


are:   (1)  That  the  property  is  worth  from 
$1,800  to  $2,000,  instead  of  $1,000,  the  price 
paid  by  Taylor;  (2)  that  there  was  some  sort 
of  collusion  or  fraudulent  arrangement  be- 
tween Taylor  and  Daniels  in  the  sale  to  the 
former,  and  Its  confirmation,  and  that  Daniels 
was  paid  a  sum  in  addition  to  the  bid  re- 
ported to  the  court  and  ratified  by  It;  (3) 
hat  the  minor  and  her  guardian  ad  litem  In 
be  partition  case  had  no  notice  of  the  bid 
f  Taylor  reported  to  the  court,  and  of  the 
idence  produced,  upon  which  its  ratification 
the  court  was  secured;  (4)  that  the  evi- 
nce was  manipulated  in  some  way  by  Dan- 
and  Taylor  In  furtherance  of  the  collu- 
and  fraudulent  arrangement  between 
i;  (5)  that  if  the  decree  confirming  the 
Is  set  aside,  and  the  property  resold,  re- 
parties  will  bid  from  $1,800  to  $2,000 
.   There  is  an  abundance  of  other  mat- 
id  details  In  the  bill  and  amended  bill, 
her  pleadings  filed  by  complainants  ap- 
T  In  the  record.   But  the  five  proposl- 
efore  stated  present  the  real  ground 
I  averred.   They  were  all  denied  in 
terms,  except  that  the  guardian  ad 
the  minor  in  the  partition  case  was 
'ed  of  the  bid  of  Taylor,  and  of  the 
adduced  before  the  master  upon  its 
to  him,  to  report  whether  the  bid 
accepted  and  ratified,  and  was  not 
opportunity  to  cross-examine  the 
and,  as  to  this  matter,  defendants 
iat,  as  the  guardian  ad  litem  lived 
county,  no  notice  was  required; 
price  bid  for  the  property  was  a 
'  price,  and  the  best  that  could 
and  that,  therefore,  the  minor 
red.   Taylor  put  in  the  defense 
in  innocent  purchaser;  that  he 
nil  sum  into  court,  which  bad 
by  the  parties  entitled  to  all 
ccept  4  out  of  the  18,  and  had 
e  title,  and  had  been  put  in 


»ntly  gone  through  this  very 
'lng  all  of  the  50-odd  deposi- 
tee record  in  the  partition 
s  record,  about  two-thirds 
in  our  opinion,  is  absolute- 
probative  value  in  refer- 
les  in  the  case.   We  have 
ges  of  typewritten  briefs 
asel.   After  doing  so,  we 
to  the  opinion  that  there 
sentiment  in  the  case  on 
complainant,  than  mer- 
tandpolnt  of  law.  The 
Few,  plain,  and  for  the 
rtaln  as  facts  can  be 
lawsuit   In  stating 
for  the  sake  of  brev- 
except  where  neces- 
at  Daniel  Smith  died 
iwner  of  the  real  es- 
•al  estate.   His  wife 
It   After  the  death 
),  owning  an  undl- 
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Tided  Interest  In  the  real  estate,  filed  a  bill 
In  the  chancery  court  at  Nashville  to  have  it 
sold  for  partition  among  those  entitled.  If  It 
were  ascertained  that  it  could  not  be  divided 
in  kind.  The  style  of  this  case  was,  "J.  B. 
Daniels  v.  R.  J.  Miller  et  al."  All  other  par- 
ties Interested  were  made  defendants  In  that 
case,— among  them,  Mrs.  De  Ford  and  the 
minor,  Clara  Miller.  Mrs.  De  Ford,  with  oth- 
er adults,  was  represented  by  counsel— Judge 
Matt  Allen.  Some  other  adult  defendant  was 
represented  by  Hon.  Ell  T.  Morris,  of  the 
Nashville  bar.  The  minor  defendant  was 
represented  by  guardian  ad  litem,  John  D. 
Brien.  It  was  ascertained  in  that  case  that 
the  property  was  not  susceptible  of  partition 
in  kind,  and  thereupon  there  was  a  decree  for 
Its  sale.  Parts  of  the  property,  after  consid- 
erable trouble,  were  sold;  one  or  more  par- 
cels being  sold  by  private  bids,  which  were 
reported  to  the  court,  and,  upon  proof,  con- 
firmed by  it  The  house  and  lot  in  question 
were  not  sold  at  the  time  the  other  parcels 
of  real  estate  were  disposed  of.  This  par- 
ticular piece  of  property,  it  seems,  was  very 
difficult  to  be  sold.  It  was  offered  for  sale 
by  the  master,  and  bid  in  by  a  party  at  the 
price  of  $2,000.  He  failed  to  comply  with 
his  bid,  and,  on  account  of  his  insolvency, 
nothing  could  be  done  with  him.  And  in  con- 
sequence of  this  failure  it  was  again  offered 
for  sale  by  the  master,  and  a  bid  of  $1,050 
was  made.  This  bidder  failed  to  comply 
with  his  bid,  and,  being  Insolvent,  it  resulted 
In  nothing.  The  terms  of  the  sale,  by  decree 
of  the  court,  were  so  modified  as  to  require 
only  15  per  cent,  cash,  with  the  balance  on 
time,  divided  into  different  payments.  It  was 
offered  for  sale  by  the  master  under  this  modi- 
fied decree,  and  no  bid  at  all  was  received. 
By  this  time,  if  not  before,  Mr.  Daniels  had 
become  the  owner  of  quite  a  majority  of  the 
interests  in  the  property.  He  owned  of 
the  Interests,  Mrs.  De  Ford  owned  »/is.  and 
the  minor  Vis-  !t  appears  that  Mr.  Dan- 
iels and  one  of  the  adult  heirs  did  all  they 
could  to  find  a  purchaser  for  this  property. 
It  was  placed  in  the  hands  of  one  or  more 
real-estate  agents  to  sell,  with  the  under- 
standing that  any  purchaser  who  could  be 
secured  could  submit  his  bid,  which  would  be 
reported  to  the  chancery  court  for  confirma- 
tion or  approval.  Finally  a  real-estate  agent 
secured  a  bid  of  $1,000  from  the  defendant 
Tom  Taylor,  who  is  a  colored  man.  In  addi- 
tion to  the  $1,000,  he  was  to  pay  the  com- 
mission of  the  real-estate  agent,  and  the  tax- 
es on  the  property  for  the  year  1897.  His 
written  bid,  embracing  his  proposition  to  pay 
$1.000.— $800  cash,  and  the  balance  in  one 
and  two  years,  with  interest,— and  the  taxes 
for  1807,  was  submitted  to  the  court.  The 
court  referred  it  to  the  master  to  take  proof, 
and  report  whether  or  not  It  was  a  fair  and 
proper  bid,  and  one  that  should  be  ratified. 
Four  or  five  depositions  were  taken  upon  this 
reference  to  the  master.  Judge  Allen,  repre- 
senting Mrs.  De  Ford,  was  cognizant  of  these 


steps.  So  was  Mr.  Morris,  representing  other 
parties,  defendants  in  the  case.  The  guard- 
ian ad  litem  appointed  to  represent  the  minor, 
Clara  Miller,  had  in  the  meantime  moved  to 
Williamson  county.  No  notice  of  this  bid  and 
of  the  proof  taken  in  reference  to  It  before  the 
master  was  served  upon  the  guardian  ad 
litem.  Mr.  Morris  cross-examined  the  wit- 
nesses whose  evidence  was  taken  before  the 
master.  The  proof  before  the  master  was  all 
in  favor  of  the  fairness  of  the  price  bid,  and 
its  ratification  by  the  court  The  master  so 
reported,  and,  there  being  no  exceptions  to 
his  report,  it  was  confirmed,  and  the  master 
directed  to  make  Taylor  a  deed  to  the  prop- 
erty. Taylor  paid  the  $800  cash,  and  a  few 
days  thereafter  the  remaining  $200  dae  un- 
der his  bid  for  the  property.  Some  month  or 
more  after  the  confirmation  of  this  sale  to 
Taylor,  the  complainants  Mrs.  De  Ford  and 
Mrs.  House,  who  is  a  daughter  of  Mrs.  De 
Ford  (the  latter  acting  as  next  friend  for  the 
minor,  Clara  Miller),  filed  a  petition  in  this 
case  of  Daniels  against  Miller  et  al.,  seeking 
to  set  aside  the  confirmation  of  this  sale  to 
Taylor  on  substantially  the  same  ground  as 
alleged  in  this  bill.  This  petition  was  an- 
swered by  Daniels  and  Taylor,  and  was  dis- 
missed by  the  chancellor  on  the  ground,  it 
seems,  that  it  was  not  presented  within  time; 
the  chancellor  stating,  in  connection  with  his 
action  dismissing  it,  that,  if  complainants  had 
any  remedy,  it  was  by  bill  of  review.  His 
term  at  which  the  sale  was  confirmed  had 
adjourned  before  this  petition  was  filed,  and 
more  than  80  days  had  elapsed.  Complain- 
ants appealed  from  this  action  of  the  chan- 
cellor dismissing  their  petition  to  the  su- 
preme court,  which  appeal  was  granted.  Aft- 
er this,  by  permission  of  the  court,  they  filed 
this  bill  of  review,  and  were  permitted  to 
withdraw  their  appeal  from  his  action  dis- 
missing their  petition. 

Dealing  with  the  grounds  of  complaint 
separately,  it  Is  claimed  that  this  property 
Is  worth  from  $1,800  to  $2,500,  and  that 
therefore,  it  would  be  a  great  hardship  to 
deprive  the  complainants  of  Its  real  value. 
The  proof  shows  that  it  is  exceedingly 
doubtful  whether,  if  the  property  was  put 
upon  the  market  again,  it  would  bring  more 
than  the  bid  of  Taylor,  which  was  confirm- 
ed by  the  court.  As  a  matter  of  fact.  It 
is  undisputed  In  this  record  that  the  clerk 
and  master  had  offered  this  property  for  sale 
at  three  separate  and  distinct  times.  It  is 
an  undisputed  fact  that  Mr.  Daniels,  who 
owned  a  large  majority  of  the  interests  in 
the  place,  bad  tried,  personally  and  through 
the  agency  of  real-estate  agents,  for  over  a 
year,  to  get  a  purchaser  for  this  property, 
and  had  failed.  This  bid  was  secured 
through  the  agency  of  a  real-estate  agent. 
The  property  is  not  desirably  located,— it  is 
in  a  part  of  the  city  occupied  largely  by  col- 
ored people;  and,  under  the  proof,  there  are 
other  features  and  incidents  connected  witb 
Its  location  which  render  It  not  readily  i 
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ble  on  the  market.  The  best  test  of  the  "val- 
ue" of  property,  as  that  term  is  known  in 
the  law,  is  what  it  will  bring  when  pnt  up 
and  sold  in  the  open  market,  after  being 
properly  advertised,  and  the  public  given  a 
fair  opportunity  to  know  it  and  its  surround- 
ings. The  public  had  a  full  and  fair  oppor- 
tunity to  know  the  location  of  this  property, 
Its  situation  and  condition,  and,  after  labor- 
ed efforts,  the  bid  made  by  Taylor,  reported 
to  the  court,  and  confirmed  by  it,  was  the 
best  that  could  be  secured.  In  addition,  as 
above  stated,  we  are  of  opinion  that,  If  put 
on  the  market  again,  it  would  be  kept  in 
court,  probably,  for  years,  without  any  bet- 
ter bid.  It  is  true  that  the  guardian  ad 
litem  of  the  minor  was  not  notified  of  this 
bid,  and  was  not  notified  of  the  taking  of 
the  depositions  of  witnesses  for  the  purpose 
of  ascertaining  whether  it  was  one  that 
should  be  accepted  by  the  court  Aside  from 
the  question  of  notice  to  him  being  neces- 
sary, it  is  sufficient  to  say  that,  under  the 
proof,  no  injury  resulted  therefrom  to  the 
minor. 

The  charge  in  the  bill  of  collusion  between 
Daniels  and  Taylor  is  utterly  without  proof 
of  any  material  importance  in  the  record. 
The  theory  of  the  bill  and  of  some  of  the 
proof  seems  to  be  that  Taylor,  In  addition 
to  the  $1,000  bid  and  paid  into  court,  agreed 
to,  and  did,  pay  Daniels  $100;  and  this 
seems  to  be  the  basis  of  the  charge  of  fraud 
and  collusion  between  them,  and  that  Dan- 
iels was  willing  for  this  property  to  be  sold 
for  $800  to  $1,000  less  than  its  value,  in  or- 
der to  secure  this  outside  $100  from  Taylor. 
Under  the  proof,  there  is  nothing  in  the 
charge.  In  addition,  it  Is  contradictory  to 
the  essential  interests  of  Daniels,  as  they 
appear  In  this  record.  As  stated,  he  owned 
14 As  of  the  interests  in  this  property,  and 
it  seems  absurd,  on  the  face  of  it.  to  say  and 
believe  that  he  would  give  up  "At  of  $800 
or  $1,000  for  the  sake  of  this  alleged  bribe 
of  $100  from  this  purchaser.  In  other 
words,  it  does  not  appear  reasonable  that  he 
would  sacrifice  from  $500  to  $600  in  order  to 
secure  $100.  The  truth  Is,  as  appears  from 
the  record,  Daniels  did  not  know  who  the 
purchaser  was,  until  he  was  brought  to  him 
by  the  real-estate  agent  The  purchaser 
was  represented  by  Hon.  Geo.  B.  Guild  in 
the  matter.  The  property,  in  addition  to  be- 
ing located  in  the  settlement  stated,  sur- 
rounded largely  by  colored  people,  was  very 
much  out  of  repair.  After  his  purchase  of 
the  property,  and  the  confirmation  of  the 
sale  to  him,  Taylor  expended  some  $275  or 
$300  in  repairing  it. 

Mrs.  House  seems  to  have  considerable 
feeling  in  the  case,  and  a  good  deal  of  senti- 
ment. We  need  not  question  the  propriety 
of  the  sentiment  she  seems  to  entertain. 
We  ore  Inclined  to  find,  from  the  evidence, 
that  she  is  very  much  averse  to  this  family 
property,  and  the  home  of  her  grandfather, 
going  into  the  possession  of  a  negro.  We 


suppose  that  it  will  be  conceded  that  the 
fact  that  this  purchaser  is  a  negro  does  not 
change  the  rules  or  principles  of  law  gov- 
erning in  such  matters.  His  rights  are  just 
the  rights  belonging  in  such  cases  to  any 
other  citizen,  whether  white  or  black,— no 
more,  no  less.  It  is  to  be  said,  however,  to 
his  credit,  that  he  appears  to  be  a  quiet 
peaceable,  industrious,  sober,  and  honest 
citizen,  who  works,  attends  to  his  own  busi- 
ness, and  makes  a  decent  living  for  those 
dependent  upon  him.  It  seems,  also,  that  a 
good  deal  of  sentiment  exists  in  the  case  be- 
cause this  property  at  one  time  belonged  to 
MaJ.  Lewis,  who  was  the  warm  personal 
friend  of  Gen.  Andrew  Jackson,  and  that 
Gen.  Jackson  and  his  Immediate  friends  on 
one  or  more  occasions  held  a  caucus  on  the 
premises  of  MaJ.  Lewis,  looking  to  the  in- 
terests of  the  general  in  his  political  con- 
tests. This  may  be  interesting  as  a  matter 
of  sentiment  and  political  history.  But  we 
are  unable  to  see  that  it  at  all  affects  the  ap-. 
plication  of  legal  or  equitable  principles  In 
the  determination  of  this  case. 

The  above  facts  present  all  that  Is  perti- 
nent in  the  case.  There  Is  no  merit  from 
a  legal  or  equitable  standpoint  In  the  bill; 
and  It  results  that  there  is  no  error  in  the 
decree  of  the  chancellor  in  dismissing  it  un- 
less he  committed  error  in  a  matter  now  to 
be  stated.  Upon  the  hearing  of  this  case, 
and  after  the  chancellor  had  given  his  opin- 
ion, and  stated  that  he  could  not  see  that 
the  minor  had  been  injured,  or  that  the  prop- 
erty would  bring  a  greater  price  if  put  upon 
the  market  again,  Mrs.  House  stated  that 
she  would  give  $1,500  in  cash  for  the  prop- 
erty, or  secure  that  amount  to  be  paid  for  it, 
if  decreed  by  the  court  The  chancellor  de- 
clined the  proposition,  and  thereupon  the  ap- 
peal was  taken  to  the  supreme  court.  The 
action  of  the  chancellor  in  declining  to  set 
aside  the  confirmation  of  .  the  sale,  and  put 
the  property  upon  the  market  again,  upon 
the  proposition  of  Mrs.  House  to  pay  $1,500 
cash,  or  secure  that  sum  to  be  paid  by  note, 
is  assigned  as  error;  and  really  this  error  is 
the  only  one  assigned  to  the  action  of  the 
chancellor  In  this  case.  All  the  others  seem 
to  be  directed  to  his  action  In  dismissing  the 
petition  of  complainants  filed  in  the  parti- 
tion case.  We  see  no  error  in  the  action  of 
the  chancellor  in  the  matter  indicated.  Mrs. 
House  did  not  tender  the  money  in  court,  In 
the  first  place;  nor,  in  the  second  place,  did 
she  tender  any  obligation  binding  her  to 
comply  with  her  proposition  made  through 
her  counsel,  when  the  chancellor  stated,  in 
his  opinion,  that  he  could  not  set  the  sale 
aside,  and  that  he  was  not  at  all  satisfied 
that  If  he  did  a  better  price  would  be  real- 
ized. This  bill,  however  it  may  be  designat- 
ed, is  in  effect  a  bill  to  set  aside  this  decree 
confirming  the  sale  to  Taylor  on  the  ground 
that  it  was  fraudulently  procured.  The  evi- 
dence wholly  falls  to  sustain  the  essential  aver- 
ments of  the  MIL 
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We  need  not  cite  authorities  In  support  of 
the  various  propositions  assumed  by  us  to  be 
true.  The  facts  of  the  case  so  clearly  con- 
trol Its  proper  disposition  that  it  is  utterly 
useless  to  go  into  a  discussion  of  the  proposi- 
tions of  law.  The  decree  of  the  chancellor 
will  be  affirmed,  with  costs,  and  the  cause 
will  be  remanded  to  the  court  below  for  a 
discharge  and  settlement  with  the  receiver 
appointed  in  the  case.  The  other  judges 
concur. 

Affirmed  orally  by  supreme  court,  Janu- 
ary 18,  1899. 


NATIONAL  WALL-PAPER  CO.  t.  FOURTH 
NAT.  BANK  et  al. 

(Court  of  Chancery  Appeals  of  Tennessee.  Dec. 
24,  1898.) 

ATTACHMENT  —  SUCCESSIVE  LEVIES  —  SUFFI- 
CIENCY— APPEAL — HARMLESS  ERROR. 

1.  The  custom  of  officers  at  the  place  where 
an  attachment  was  levied  was  that,  when  they 
made  levies  on  a  stock  of  goods  subject  to 
previous  levies,  and  notified  the  officer  first  levy- 
ing, it  was  understood,  unless  objection  was 
made  at  the  time,  that  the  first  officer  would 
hold  for  the  officer  making  the  subsequent  levy. 
An  officer  making  a  first  levy  on  a  stock  of 
goods  put  an  agent  in  possession,  and,  on  being 
told  by  another  officer  that  he  would  levy  on  the 
goods  subject  to  the  first  levy,  replied,  "All 
right."  The  agent  then  agreed  with  the  .officer 
making  the  junior  levy  to  also  hold  the  goods 
for  him.  Bdd,  that  the  second  levy  was  valid. 

2.  Hie  erroneous  admission  of  evidence  is 
harmless,  where  the  result  would  be  the  same 
if  the  evidence  was.  rejected. 

3.  In  a  contest  between  attachment  creditors, 
the  correctness  of  the  return  of  the  officer  mak- 
ing the  first  levy,  showing  that  it  was  levied  on 
a  stock  of  goods,  may  be  attacked  by  show- 
ing that  it  was  not  levied  on  all  the  goods  or  on 
any  of  them;  and  hence  the  return  of  an  offi- 
cer making  a  subsequent  levy  that  it  was  made 
on  the  stock  of  goods,  subject  to  the  rights  of 
the  first  attachment,  is  not  equivalent  to  saying 
that  the  first  attachment  was  levied  on  the  en- 
tire stock' of  goods. 

Appeal  from  chancery  court  of  Davidson 
county;  H.  H.  Cook,  Chancellor. 

Bill  by  the  National  WaU-Paper  Company 
against  the  Fourth  National  Bank  and  others 
to  vacate  a  decree  awarding  priorities  in  at- 
tachment. From  a  decree  for  defendants, 
complainant  appeals.  Affirmed. 

Albert  D.  Marks,  for  appellant.  Steger, 
Maddin,  Price,  Nolen,  Slemons  &  Howell,  for 
appellees. 

BARTON,  J.  This  Is  a  contest  between 
certain  attaching  creditors  of  one  C.  Larson, 
an  absconding  debtor,  as  to  their  rights  and 
priorities  under  their  several  attachments. 
C.  Larson  had  prior  to  April  15,  1893,  been 
engaged  in  the  wall-paper  business  In  the  city 
of  Nashville,  had  become  largely  Indebted,  and 
absconded.  On  April  15,  1893,  Warren  Bros, 
filed  an  original  attachment  bill  In  the  chan- 
cery court  at  Nashville  against  C.  Larson  to 


collect  an  indebtedness  of  some  $255.76,  which 
bill  alleged  that  the  defendant  had  abscond- 
ed, etc.,  and  that  he  was  owner  of  a  stock  of 
goods  In  a  storehouse  at  216  North  Summer 
street  Upon  this  bill  a  writ  of  attachment 
issued,  which  came  into  the  hands  of  one  X. 
G.  McCampbell,  a  deputy  sheriff  of  Davidson 
county,  who  made  a  levy  on  part  of  the  goods 
in  the  storehouse  in  question  by  taking  the 
same  into  his  possession,  and  appointing  one 
Hobson  as  agent,  and  placing  him  in  charge 
of  the  goods  levied  on.  The  deputy  sheriff 
made  his  return  on  the  attachment  in  the  fol- 
lowing words:  "Came  to  hand  the  same  day 
Issued,  and  returned  executed  by  levying  this 
attachment  upon  all  the  right,  title,  claim, 
and  interest  that  the  defendant,  Christian 
Larson,  has  in  and  to  a  stock  of  goods  at 
house  No.  216  on  the  east  side  of  North 
Summer  street,  between  Union  and  Church 
streets,  to  wit,  wall  papers,  picture  frames, 
and  designs,  or  so  much  thereof  as  shall  be 
of  value  sufficient  to  satisfy  complainant's 
debt,  besides  cost  and  interest.  Levied  on  as 
the  property  of  Christian  Larson  at  2:20  p.  nx, 
April  15,  1893." 

The  attachments  of  other  creditors  rapidly 
followed,  and  were  levied  as  follows:  One 
In  favor  of  the  First  National  Bank  for  $150, 
Issued  by  Glenn,  justice  of  the  peace,  levied 
April  15,  1898,  at  4  p.  m.;  one  in  favor  of 
the  Fourth  National  Bank  for  $115,  issued 
by  the  same  justice,  levied  April  17,  1893,  at 
8:15  a.  m.;  one  In  favor  of  Beasley  &  Sons 
for  $17,  issued  by  the  same  justice,  levied 
April  17,  1893,  at  9  a.  m.;  one  in  favor  of 
Vaughn  &  Moody  for  $16.75,  issued  by  same 
justice,  levied  April  17,  1893,  at  10:45  a.  m.; 
one  in  favor  of  the  Nashville  Frame  Company, 
same  justice,  for  $160,  levied  April  17,  1893. 
at  11:35  a.  m.;  one  In  favor  of  the  Nashville 
Chemical  Company  for  $30.34,  levied  April  18, 
1893,  at  5:10  p.  m.;  one  in  favor  of  George 
Moore  &  Son  for  $146.22,  levied  April  17, 1893, 
at  10  a.  m.;  one  in  favor  of  Davis,  Webster 
&  Co.  for  $210,  levied  AprU  18.  1893,  at  11:45 
a.  m.;  one  in  favor  of  W.  L.  Nichol  for  $166.- 
70,  levied  AprU  17,  1893,  at  5  p.  m.;  one  in 
favor  of  Norvell  &  Wallace  for  $10.80,  levied 
April  18,  1893,  at  5  p.  m.;  one  in  favor  of 
Webb,  Stevenson  &  Co.  for  $23.15,  levied 
April  19,  1893,  at  3:10  p.  m.;  one  in  favor  of 
the  complainant  in  this  case,  the  National 
Wall-Paper  Company,  for  $799.30,  levied  May 
1, 1893;  one  in  favor  of  B.  L.  Nichol  for  $864.- 
64,  levied  May  1,  1893,  at  4:15  p.  m.  The 
cases  of  Warren  Bros,,  Louis  Volgt,  Son  & 
Co.,  National  Wall-Paper  Company,  and  W.  L 
Nichol  were  brought  in  the  chancery  court; 
the  other  suits  were  brought  before  magis- 
trates. It  will  be  noted  that  the  levy  of  the 
attachment  of  the  complainant,  the  National 
Wall-Paper  Company,  was  made  subsequent 
to  13  others,  or  It  was  No.  14  In  the  order  of 
time. 

To  Its  original  attachment  bill  filed  on  May 
1,  1893,  the  complainant  the  National  Wall- 
Paper  Company,  made  defendants  Christian 
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Larson  and  all  the  other  prior  attaching  cred- 
itors. That  bill  set  ont  the  indebtedness  due 
complainant,  and  alleged  that  the  defendant 
■was  absconding,  concealing  himself,  eta  As 
to  the  other  defendants,  it  was  stated  that  the 
stock  of  goods  sought  to  be  attached  was 
then  in  possession  of  T.  O.  McCampbell,  the 
deputy  sheriff  of  Davidson  county,  having 
been  seized  by  him  under  the  writ  of  attach- 
ment sued  out  in  the  chancery  court  at  the 
suit  of  Warren  Bros.,  and  that  the  other  de- 
fendants had  likewise  sued  out  attachments 
for  various  amounts  before  magistrates  and 
In  the  chancery  court,  which  bad  been-  at- 
tempted to  be  levied  on  said  stock  of  goods 
by  various  constables  and  other  officers  of  the 
county.  It  was  said  that  the  complainant 
bad  not  had  an  opportunity  of  examining  the 
levies  so  made  in  the  attachment  writs  sued 
out;  that  the  complainant  did  not  admit  that 
said  writs  were  valid;  and  called  on  each  of 
the  defendants  to  file  with  its  answer  to  the 
bill  the  writ  Issued  in  Its  favor,  and  the  levy 
made  thereon.  It  is  alleged  to  be  necessary 
that  a  receiver  be  appointed,  and  one  was 
asked  for.  The  bill  also  sought  to  reach  cer- 
tain interest  in  the  real  estate,  not  necessary 
to  further  mention;  also  asks  for  the  issu- 
ance of  an  attachment,  and  its  levy  on  the 
stock  of  goods  subject  to  valid  prior  levies. 
All  of  the  attaching  creditors  filed  answers. 
Betting  out  their  debts,  relying  on  their  at- 
tachments, and  filing  copies  of  the  same  or 
of  the  returns,  or  offering  to  do  so,  on  or  be- 
fore the  trial. 

It  will  be  noted  that  four  of  the  attaching 
creditors  had  filed  their  bills  in  the  chancery 
court,  as  above  stated.  There  was  no  formal 
order  consolidating  these  causes,  and .  some 
confusion  and  misunderstanding  arose  from 
this  fact,  and  from  the  fact  that  orders  ap- 
pear to  have  been  inadvertently  entered  In 
the  cases  without  considering  this  fact  The 
following  steps  were  taken  in  the  case  of 
Warren  Bros,  against  Larson,  which  was  the 
first  attachment  bill:  As  stated,  the  bill  was 
filed  April  15,  1893,  and  levy  made  as  above 
shown.  On  May  5,  1883,  there  was  an  order 
made  in  this  case  appointing  G.  E.  Whltworth 
receiver,  and  he  was  ordered  to  sell  the  goods 
attached,  and  did  so,  realizing  thereon  the 

sum  of  $  .   On  May  1, 1893,  a  decree  was 

entered  in  this  case  rendering  Judgment  in 
favor  of  Warren  Bros.,  sustaining  their  at- 
tachment and  the  right  to  sell  the  goods,  or- 
dering the  clerk  and  master  to  make  sale, 
and  referring  the  case  to  the  master  to  report 
as  to  priorities  of  the  various  attaching  cred- 
itors; the  decree  reciting  that  it  had  been 
suggested  to  the  court  that  some  time  after 
the  filing  of  the  complainant's  bill  in  that 
case,  which  had  been  filed  on  April  15,  1893, 
the  National  Wall-Paper  Company  filed  its 
bill  on  May  1,  1893,  attaching  said  property, 
and  making  other  defendants  parties.  The 
decree  further  recites  that  complainant's  at- 
tachment was  prior,  but  that  the  court  was 
unadvised  as  to  the  rights  of  the  other  at- 


taching creditors,  and  the  clerk  and  master 
was  therefore  directed  to  make  his  report  as 
to  this. 

Returning  to  the  case  of  the  National  Wall- 
Paper  Company,  we  find  that  Its  bill  was  filed 
and  attachment  levied  as  above  stated;  that 
decree  was  entered  in  this  case  appointing 
Whltworth  receiver,  and  ordering  sale  of  the 
goods  attached  May  5,  1893;  that  the  goods 
were  sold  June  9,  1893;  that  the  clerk  and 
master  filed  his  report  of  sale  on  June  21, 
1893,  reporting  that  he  bad  received  $1,280, 
paid  by  the  execution  of  three  notes,  for  $426.- 
66  each,  due  at  30,  60,  and  90  days.  This 
report  was  confirmed  on  June  23, 1893,  by  de- 
cree entered  in  the  National  Wall-Paper  Com- 
pany against  C.  Larson.  On  October  18, 1893, 
a  notice  was  issued  by  the  clerk  and  master 
to  various  attorneys  interested  In  the  case  of 
the  taking  of  account  as  to  priorities.  This 
notice  appears  on  the  face  styled  "National 
Wall-Paper  Co.  vs.  C.  Larson,"  and  was  in- 
dorsed on  the  back  "Warren  Bros.  vs.  C.  Lar- 
son and  others."  This  notice  was  not  served 
on  the  attorneys  for  the  complainant,  the  Na- 
tional Wall-Paper  Company.  A  report  as  to 
priorities  was  made  by  the  clerk  and  master 
on  February  14,  1894,  and  was  confirmed  by 
the  decree  of  the  court  entered  on  February 
16,  1894.   This  decree  is  headed: 

"Warren  Bros.    |  National  Wall-Paper  Go. 

vs.  j  vs. 

Christian  Larson.  |  Do  et  al." 

The  report  confirmed  showed  priorities  in 
the  order  we  have  above  set  them  out,  accord- 
ing to  the  dates  of  the  levies  of  the  several 
attachments,  the  complainant,  the  National 
Wall-Paper  Company,  being  placed  14  in  the 
list.  This  decree  appears  to  have  been  en- 
tered In  both  cases,  as  shown  above.  Under 
this  decree,  the  funds  In  court  were  paid  out 
in  the  order  of  the  attachments  shown  In  the 
report  and  decree  until  the  fund  was  exhaust- 
ed. The  claim  of  Warren  Bros.  &  Co.  was 
paid  on  February  19,  1894,  and  amounted  to 
$218.50.  On  February  21st  $15.67  was  paid 
to  Vaughn  &  Moody.  On  February  27th,  the 
amount  due  the  Fourth  National  Bank,  $121, 
was  paid  to  Its  attorney.  On  April  26th,  $17.- 
85  was  paid  to  the  attorneys  of  Beasley  & 
Sons.  On  May  24th,  $163.50  was  paid  to  the 
attorney  of  the  First  National  Bank.  On 
July  23d,  $112.69  was  paid  to  the  Nashville 
Frame  Company.  The  balance  of  the  fund 
was  consumed  In  cost  and  expenses;  and 
thus  the  entire  fund  received  from  the  sale  of 
the  goods  was  exhausted. 

It  appears  that  the  attorneys  of  the  Na- 
tional Wall-Paper  Company  did  not  know  of 
the  report  as  to  priorities,  nor  of  the  decree 
concerning  the  same.  And  It  is  further 
agreed  in  this  case  that  the  attorneys  for  the 
First  and  Fourth  National  Banks,  Mr.  Steger 
and  Mr.  Maddin,  had  nothing  to  do  with  the 
taking  of  the  report  of  the  clerk  and  master 
as  to  priorities  in  the  case  of  Warren  Bros, 
against  Larson,  nor  of  the  filing  of  the  report 
In  the  cases  of  Warren  Bros,  against  Larson 
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and  National  Wall-Paper  Company  against 
Larson,  nor  did  either  of  them  have  anything 
,  to  do  with  the  entry  of  the  decree  of  Feb- 
ruary 16,  1804,  nor  did  either  of  them  know 
that  the  decree  was  In  any  way  objectionable 
to  the  National  Wall-Paper  Company,  nor 
that  there  was  anything  improper  or  irregu- 
lar about  the  entry  of  the  decree,  and  that 
they  did  not  know  that  the  decree  was  ob- 
jectionable for  more  than  a  year  after  it  had 
been  entered,  and  until  they  had  paid  their 
clients  the  sums  collected  for  them. 

Returning  to  the  case  of  the  National  Wall- 
Paper  Company  against  Larson,  a  decree  was 
entered  on  March  31,  1894,  which  recites  that 
it  appears  to  the  court  that  there  Is  a  large 
number  of  defendants  in  that  suit  whose  In- 
terests are  Identical  with  each  other,  and  that 
it  is  Inconvenient  and  expensive  to  give  no- 
tice to  each  defendant  of  the  taking  of  testi- 
mony, and  It  is  ordered  that  the  complainant 
may  be  allowed  to  take  testimony  on  its  be- 
half after  giving  notice  to  the  Nashville  Frame 
Company,  George  Moore  &  Sons  and  Louis 
Volgt  &  Co.  The  parties  then  proceeded  to 
take  proof.  On  May  9th  seven  depositions 
were  taken,  and  on  May  16th  the  deposition 
of  Mr.  Marks  was  taken.  These  depositions 
were  all  taken  without  any  notice  to,  or 
knowledge  of,  defendant  banks  or  their  at- 
torneys. In  this  case,  on  February  23,  1895, 
a  decree  was  entered  sustaining  the  attach- 
ment of  the  complainant,  and  decreeing  all 
other  attachments,  except  that  of  Warren 
Bros.,  void.  This  entry  was  had  without  the 
knowledge  of  either  the  defendant  banks  or 
their  attorneys.  On  March  16,  1896,  a  de- 
cree was  entered  in  this  case  setting  aside 
the  last-named  decree,  and  ordering  that  all 
parties  take  proof.  On  June  7,  1895,  a  decree 
was  entered  in  the  case  of  the  National  Wall- 
Paper  Company  against  Larson,  which  adju- 
dicated that  of  a  former  term  of  the  court, 
viz.  February  16,  1894,  the  riguts  of  the  par- 
ties to  the  proceeds  of  the  sale  of  the  stock 
of  goods  of  C.  Larson  attached  had  been  ad- 
judicated by  a  final  decree,  and  the  proceeds 
of  the  sale  had  been  paid  out  by  the  clerk 
and  master  under  the  decree  to  the  parties 
entitled  thereto,  respectively,  and  that  the 
court  was  of  the  opinion  and  adjudicated  that 
said  decree  was  conclusive  of  the  rights  of  the 
parties  in  the  cause,  and  that  the  complain- 
ant was  not  entitled  to  reopen  in  that  case 
the  questions  adjudicated  by  said  decree,  and 
the  complainant's  bill  as  to  the  First  National 
and  Fourth  National  Banks  was  dismissed. 
Thereupon,  on  August  20,  1895,  the  bill  in 
this  case  was  filed  by  the  National  Wall-Pa- 
per  Company  against  the  Fourth  National 
Bank,  the  First  National  Bank,  Beasley  & 
Sons,  and  the  Nashville  Frame  Company,  set- 
ting out  and  reciting  the  foregoing  proceed- 
ings as  we  have  stated  them,  and  further  al- 
leging that  all  the  attachments  levied  prior 
to  the  complainant's  attachment'  except  that 
of  Warren  Bros.,  were  void.  It  was  averred 
that  the  attachments  in  favor  of  the  several 


creditors  who  were  made  parties  to  this  last- 
named  bill  were  void,  because  the  officer,  one 
John  B.  Talbot,  a  constable,  did  not  take 
possession  of  the  goods;  that  the  goods  at 
the  time  were  held  under  the  attachment  lev- 
ied by  McCampbell  at  the  suit  of  Warren 
Bros.,  and  that  they  were  in  the  possession 
of  George  M.  Hobson,  the  agent  of  said  Mc- 
Campbell, and  that  they  were  not  levied  on 
by  the  consent  of  McCampbell.  Complainant 
avers  the  ignorance  of  itself  and  its  attor- 
neys of  the  decrees  and  report  as  to  priorities 
as  to  the  time  of  its  entry  and  at  the  time 
the'  report  was  made;  that  it  had  no  notice 
of  the  taking  of  the  account  and  making  0f 
the  report;  and  that  the  report  and  entry  of 
the  decrees  were  a  fraud  on  the  complain- 
ant's rights,  and  were  not  binding  on  the 
complainant  It  was  alleged  that  the  decrees 
entered  were  erroneous,  and  were  improperly 
entered,  and  should  be  vacated,  and  the  bill 
prayed  accordingly.  Proof  was  taken,  and 
on  the  record  in  the  other  cases,  the  proof 
there  taken,  and  that  taken  In  this  case,  the 
chancellor  heard  the  cause. 

The  defendants  moved  to  strike  the  bill 
from  the  flies— First  because  the  bill  was 
filed  as  an  amended  and  supplemental  bill 
In  the  nature  of  a  bill  of  review  in  the  cause 
of  the  National  Wall-Paper  Company  against 
C.  Larson  and  others,  and  that  this  was 
done  without  leave  of  the  court,  and  that  no 
right  or  authority  was  given  by  the  court  to 
authorize  the  filing  of  such  a  bill;  second, 
because  the  proper  parties  were  not  brought 
before  the  court  On  August  22,  1898.  the 
chancellor  heard  the  cause  on  the  entire  rec- 
ord, and  decreed  and  held  that  the  levies  of 
the  several  constables  which  were  made  sub- 
ject to  the  levy  of  the  attachment  in  the  case 
of  Warren  Bros,  against  Larson,  and  prior 
to  the  levy  and  attachment  of  the  National 
Wall-Paper  Company,  whose  dividends  were 
paid  by  the  clerk  and  master  out  of  the  pro- 
ceeds of  the  sale,  were  valid  levies,  and 
were  entitled  to  payment  In  the  order  in 
which  they  were  so  paid,  and  the  bill  of 
complainant  was  dismissed.  He  adjudged 
the  cost  of  the  original  attachment  bill.  In 
the  National  Wall-Paper  Co.  against  Larson, 
against  the  defendant  Larson,  and  the  cost 
accruing  out  of  the  litigation  growing  out  of 
the  wrongful  entry  of  the  decree  in  the  case 
of  the  National  Wall-Paper  Company  to  be 
paid  one-half  by  the  National  Wall-Paper 
Company  and  the  other  half  by  the  defend- 
ants in  this  case.  From  this  decree  the 
complainant  prayed  an  appeal  to  the  su- 
preme court,  and  has  assigned  errors. 

The  only  point  on  which  It  becomes  neces- 
sary for  us  to  make  a  statement  of  facts 
grows  out  of  the  Insistence  of  compalnant's 
counsel  that  all  the  levies  previous  to  that 
of  complainant  except  that  of  Warren  Bros., 
was  void,  because.  It  is  said,  they  were  not 
actual  levies,  inasmuch  as  the  goods  levied 
on  were  in  the  hands  of  Deputy  Sheriff  Mc- 
Campbell under  the  Warren  Bros,  attach- 
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ment  and  that  the  levies  were  not  made  lin- 
ger an  agreement  with  him,  and  that  there 
was  no  agreement  on  his  part  to  hold  the 
goods  levied  on  for  the  benefit  of  the  officers 
who  made  the  subsequent  levies.  It  there- 
fore becomes  necessary  for  as  to  find  and 
state  just  what  did  occur,  necessarily  re- 
peating, for  the  sake  of  clearness,  some  of 
our  previous  statements. 

The  Warren  Bros,  attachment  was  in  the 
hands  of  Deputy  Sheriff  T.  G.  McCampbell, 
«nd  was  by  htm,  on  April  15,  1883,  at  2:20 
p.  m.,  levied  on  the  stock  of  goods  of  the  de- 
fendant C.  Larson,  located  in  a  storehouse 
No.  216  North  Summer  street,  or  rather  upon 
a  portion  of  stock  there  located.  The  re- 
turn of  the  sheriff,  as  above  quoted,  is  some- 
what vague,  it  being  to  the  effect  that  he 
levied  on  the  stock  of  goods,  or  so  much 
thereof  as  shall  be  of  value  sufficient  to  sat- 
isfy complainant's  debt,  with  cost  and  Inter- 
est The  proof  shows  that,  as  a  matter  of 
fact,  be  only  took  possession  of  a  part  of  the 
goods  In  the  store,  and  placed  In  charge,  as 
a  guard  and  as  his  agent,  one  George  Hob- 
son,  stating  at  the  time  to  Hobson  that  he 
■only  levied  on  the  goods  in  the  store  back 
to  a  certain  point,  which  he  designated;  stat- 
ing at  the  time  that  the  amount  called  for 
In  the  attachment  was  not  sufficient  to  Jus- 
tify him  in  taking  charge  of  the  whole  stock. 
McCampbell,  through  his  agent,  Hobson,  re- 
mained In  possession  of  these  goods  until 
May  1,  1893,  when  he  received  the  attach- 
ment Issued  under  the  first  bill  of  the  com- 
plainant In  this  case,  and  until  a  receiver  was 
appointed  to  take  charge  of  it.  On  April  15th, 
Dr.  John  B.  Talbot,  a  constable,  having  an  at- 
tachment writ  In  favor  of  the  First  National 
Bank  of  Nashville  issued  by  Glenn,  a  Justice  of 
the  peace,  for  $150,  went  to  this  store,  and  lev- 
led  on  all  of  the  goods  not  previously  levied  on 
by  McCampbell,  and  on  those  that  had  been 
levied  on  by  McCampbell,  subject  to  Mc- 
Campbell's  levy.  The  return  made  by  him 
on  the  attachment  was  as  follows:  "Game  to 
hand  same  day  Issued,  and  executed  by  levy- 
ing this  attachment  on  stock  of  wall  paper, 
pictures,  lookingglasses,  frames,  and  fix- 
tures, moldings,  etc.,  In  storehouse  No.  216 
North  Summer  street,  Nashville,  Tenn.  This 
levy  is  made  subject  to  a  levy  made  by  T. 
G.  McCampbell,  D.  8.,  in  favor  of  Warren 
Bros.  The  attachment  made  4  p.  m.,  April 
15,  1893."  On  April  17th  the  same  consta- 
ble levied  on  the  same  stock  of  goods  the  at- 
tachment of  the  Fourth  National  Bank,  mak- 
ing practically  the  same  return,  but  also 
showing  that  that  attachment  was  levied 
subject  to  the  attachment  of  the  First  Na- 
tional Bank.  The  same  constable,  16  min- 
utes later,  levied  the  attachment  In  favor  of 
Beasley  ft  Sons  for  $17,  on  the  same  stock 
of  goods,  making  substantially  the  same  re- 
turn, showing.  In  addition,  that  the  levy 
was  subject  also  to  the  previous  levies  made 
by  him.  At  10:46  a.  m.  one  E.  A  Dodd,  a 
constable,  levied  an  attachment  in  favor  of 


Vaughn  ft  Moody  on  the  same  stock.  His 
return  shows  that  the  levy  was  made  sub- 
ject to  the  levy  made  by  T.  G.  McCampbell, 
D.  S.,  in  favor  of  Warren  Bros.,  and  the  lev- 
ies made  by  John  B.  Talbot  In  favor  of  the 
First  National  Bank,  Fourth  National  Bank, 
and  one  for  Beasley  &  Sons.  At  11:55  Con- 
stable Talbot  levied  an  attachment  In  favor 
of  the  Nashville  Frame  Company  on  the 
same  stock,  and  the  return  shows  that  it 
was  made  subject  to  the  levy  of  McCampbell 
for  Warren  Bros.,  the  levy  in  favor  of  the 
First  National  Bank,  one  in  favor  of  Beas- 
ley &  Sons,  and  one  in  favor  of  Vaughn  ft 
Moody,  by  Constable  Dodd.  On  April  17, 
1S93,  the  same  constable  levied  an  attach- 
ment In  favor  of  the  Nashville  Chemical 
Company,  the  return  showing  that  it  was 
made  subject  to  the  previous  levies  above 
mentioned,  and  to  one  made  by  him  In  favor 
of  George  Moore  ft  Son,  which  we  have 
omitted  to  mention  In  its  proper  order,  and 
which  was  made  on  April  17th,  at  10  a.  m. 
Other  levies  of  substantially  the  same  char- 
acter were  made  in  the  order  hereinbefore 
set  out 

According  to  the  testimony  of  Talbot,  what 
really  occurred  and  was  said  and  done  at 
the  time  of  these  levies  was  substantially  as 
follows:  When  he  went  to  the  store  to  make 
his  first  levy,  he  found  Deputy  Sheriff  Mc- 
Campbell there.  McCampbell  said  to  him 
that  he  did  not  have  enough  In  bis  attach- ' 
ment  to  attach  the  whole  stock,  but  marked 
off  certain  portions  of  It  on  the  wall,  but  he 
had  his  man,  Hobson,  there  In  charge  of 
them.  Talbot  then  marked  his  levy  on  the 
whole  stock,  making  the  return  above  stated, 
and  notified  McCampbell  that  he  levied  sub- 
ject to  the  attachment  McCampbell  had. 
McCampbell  had  pointed  out  to  him  part  of 
the  stock  he  had  levied  on,  saying  it  went 
back  to  a  partition  that  was  in  the  store, 
about  14  or  16  feet  back  from  the  front; 
that  In  that  part  of  the  store  about  two- 
thirds  of  the  stock  was  located.  Talbot  told 
McCampbell  that  he  would  levy  on  the  bal- 
ance of  the  stock,  and  also  that  which  Mc- 
Campbell had  levied  on  subject  to  his  (Mc- 
Campbell's)  levy,  and  McCampbell  agreed  to 
it,  or  said,  "All  right"  His  exact  statement 
upon  this  point  Is:  "He  said  that  was  all 
right,  and  I  told  George  Hobson  to  take 
charge  for  me  as  well  as  for  Mr.  McCamp- 
bell, and  Hobson  said,  'All  right'  Mr.  Hob- 
son remained  In  charge  for  both  of  us,  and 
continued  so  until  the  receiver  took  posses- 
sion in  this  cause.  When  I  made  the  second 
levy  for  Fourth  National  Bank,  I  found  Mc- 
Campbell there,  and  Mr.  Hobson  was  also 
there.  I  told  McCampbell  I  had  another  at- 
tachment, and  he  said,  'All  right.'  I  levied 
this  subject  to  my  former  levy,  and  subject 
to  McCampbell' s,  and  I  notified  Hobson  of 
the  hour,  and  the  name  of  the  person  for 
whom  this  attachment  was  levied,  and  left 
him  In  charge  for  me  as  before.  McCamp- 
bell and  Mr.  Hobson  were  both  present,  and 
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both  agreed  to  It,  and  Mr.  McCampbell  re- 
marked to  me,  after  I  made  the  Fourth  Na- 
tional Rank  levy,  'You  have  got  more  In  here 
now  than  I  have;  you  ought  to  whack  up 
with  me,'— meaning  I  ought  to  divide  com- 
missions with  him."  As  to  subsequent  lev- 
ies he  says:  "I  went  to  the  store,  and  noti- 
fied Hobson  of  such  levy,  and  noted  the 
hour,  and  asked  him  If  anybody  else  was 
ahead  of  me,  and  he  would  Inform  me,  and 
I  would  also  find  McCampbell,  and  tell  him, 
and  he  Invariably  agreed  to  my  making  such 
levies,  and  I  made  them  subject  to  my  for- 
mer levies  and  to  McCampbell's."  He  fur- 
ther states  in  his  testimony  that  he  had  been 
an  officer  here  for  six  years,  and  had  made 
many  levies  subject  to  other  officers,  and 
others  had  made  levies  subject  to  him,  and 
that  it  was  universally  understood  between 
them  that,  where  one  officer  consents  and 
agrees  to  let  another  levy  subject  to  him, 
the  first  levying  officer  will  hold  for  both, 
and  after  the  first  gets  his  money  he  will 
turn  over  the  surplus,  if  any,  to  the  next 
levying  officer;  that  this  has  been  the  usual 
custom,  and  was  understood  by  all  the  offi- 
cers. Mr.  McCampbell  was  an  officer' of  long 
experience,  and  familiar  with  this  custom. 
This  witness  produces  several  orders  direct- 
ed to  Hobson,  the  guard,  authorizing  him  to 
turn  over  certain  pictures  to  different  Indi- 
viduals. Two  of  these  orders  are  signed  by 
both  McCampbell  and  Talbot  Further  tes- 
tifying as  to  the  custom  among  officers  here, 
he  stated  that  it  was  the  custom  here  to  go 
to  the  place  where  the  articles  were,  and 
levy  on  them,  seek  the  officer,  tell  him  what 
bad  been  done,  and  get  his  consent  to  the 
levy;  and  it  was  the  understanding,  when- 
ever a  man  told  him  he  had  made  a  levy  sub- 
ject to  his,  that  he  would  say,  "All  right, 
sir,"  and  that  he  had,  and  that,  If  the  offi- 
cer In  charge  made  no  reply,  he  would  get 
another  man,  and  put  him  in  there. 

McCampbell,  the  deputy  sheriff,  testifies 
that  after  his  first  levy  he  put  George  Hob- 
son in  there,  and  that  he  staid  all  the  time, 
holding  the  stock  for  him.  In  his  original  ex- 
amination he  says:  "When  the  subsequent 
levies  were  made  by  the  other  officers,  they 
would  make  and  notify  him  that  they  had 
levied  subject  to  his  levy,"  and  that  would 
be  about  all  that  passed  between  them.  He 
says  he  was  never  asked  to  hold  the  goods  in 
possession  for  Talbot  or  the  other  officers  as 
well  as  himself;  that  he  has  no  recollection 
of  making  such  an  agreement;  that  there  was 
simply  nothing  said  about  it.  On  cross-ex- 
amination, he  was  asked,  "What  occurred  be- 
tween you  and  Talbot  when  he  made  his  lev- 
ies?' He  said,  "Nothing,  except  he  levied 
subject  to  mine."  "Q.  Did  you  agree  to  his 
doing  this?  A.  Yes,  sir;  I  made  no  objection 
to  it  Q.  Did  you  not  understand  from  this 
that  after  you  got  your  money  out  of  the 
levy  he  would  get  the  surplus?  A.  O,  yes, 
sir;  It  was  generally  Intended  that  whatever 
was  left,  he'  would  get  it  if  there  was  any- 


thing left"  He  says  that  was  the  way  offi- 
cers usually  levied,  subject  to  the  levies  of 
other  officers,  and  that  he  had  always  made 
his  levies  In  the  same  way.  He  always  lev- 
ied, and  notified  the  levying  officer  that  he 
had  levied  subject  to  his,  and  got  his  consent 
to  It;  that  his  Impression  was  that  it  was 
understood  that  after  the  first  levy  was  sat- 
isfied, the  first  officers  would  turn  the  sur- 
plus over  to  the  next  levying  officer,  and  so 
on;  that  he  always  expected  the  officer  with 
the  prior  levy  to  turn  the  surplus  over  to  him 
after  his  writ  was  satisfied;  that  this  was 
the  understanding  among  all  the  officers  and 
the  practice  with  them.  He  further  testified 
as  follows:  "Q.  Did  you  not  expect  In  their 
cases,  after  you  had  satisfied  the  Warren 
Rros.  attachment  to  turn  the  surplus  over  to 
Dr.  Talbot  to  pay  his  levies,  made  Immedi- 
ately after  your  Warren  Bros,  levy?  A.  I 
did  not  expect  to  turn  the  surplus  over  to  him 
after  I  made  my  debt  I  expected  to  pay  no 
attention  to  him.  I  do  not  swear  I  paid  no 
further  attention  to  him,  but  paid  more  to  the 
stock  of  goods."  In  another  answer  he  says: 
"If  I  had  sold  the  goods,  I  would  have  sold 
enough  to  have  made  my  money,  and  then 
stopped."  It  Is  apparent  that  there  Is  some 
little  confusion  In  this  officer's  testimony,  but 
on  the  whole,  we  think  It  does  not  materially 
differ  from  that  of  Constable  Talbot 

Hobson,  the  agent  and  guard  left  in  charge, 
testifies  substantially  as  follows:  That  be 
was  placed  In  charge  of  the  goods  by  Mc- 
Campbell, the  first  officer  to  levy,  who  was  to 
hold  the  goods  for  him;  that  Talbot  and  the 
other  officers  holding  attachments  would  come 
in,  and  tell  him  they  had  attached  subject  to 
former  levies,  and  he  would  say,  "All  right" 
In  his  original  examination  he  says  that  he 
did  not  In  positive  terms  say  that  he  would 
hold  possession  for  them  as  well  as  for  Mr. 
McCampbell;  that  he  would  just  say,  "All 
right"  He  further  testified  that  McCampbell 
levied  back  to  a  partition  that  divided  the 
store,  and  put  him  in  charge  of  these  goods. 
Talbot  subsequently  came  in,  and  told  him 
he  had  an  attachment;  that  he  then  showed 
him  how  far  back  McCampbell  had  levied, 
and  told  him  that  he  was  In  charge  for  Mr. 
McCampbell  back  to  that  point  Talbot  then 
told  him  he  would  levy  on  all  that  was  not 
levied  on,  and  then  on  what  McCampbell 
had  levied  on  subject  to  McCampbell,  and 
he  (Talbot)  told  him  (Hobson)  to  take  charge 
for  him  too,  and  he  then  says,  "I  remark- 
ed to  him,  'All  right'  and  did  take  charge 
for  him  too."  He  then  explains  bis  state- 
ment made  in  his  original  examination  by  say- 
ing that  he  understood  it  to  refer  to  the  mat- 
ter of  his  charging  for  his  services;  that  be 
meant  that  he  had  no  such  agreement  that 
he  was  to  get  pay  from  both  of  them,  but 
that  he  certainly  understood  he  was  holding 
for  McCampbell,  and  what  McCampbell  had 
levied  on  first  and  then  for  Dr.  Talbot  after 
him,  and  also  on  the  things  McCampbell  had 
not  levied  on.   He  says  that  McCampbell 
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agreed  for  Talbot  to  levy  the  First  and  Fourtn 
National  Banks  attachments  subject  to  his, 
and  he  says  that  he  held  the  goods  as  well 
for  Talbot  as  McCampbell  from  the  time  he 
went  there  until  the  receiver  took  charge; 
that  he  kept  an  account,  or  kept  in  his  mind 
the  levies  as  they  were  made,  and  would  tell 
the  officers  who  bad  levied  ahead  of  them. 
Dodd,  another  one  of  the  levying  constables, 
testified  when  he  made  his  levy  that  he 
showed  his  attachment  to  Mr.  Hobson,  and 
then  would  go  and  find  McCampbell,  and  no- 
tify him,  and  that  McCampbell  said  it  was 
all  right;  said,  "That  is  the  way  officers  gen- 
erally do;  we  waived  all  formalities  as  to 
each  other." 

This  is  substantially  the  testimony  on  this 
point  From  it  we  conclude,  in  the  first 
place,  that,  in  accordance  with  the  custom  of 
officers  here  at  Nashville,  it  was  understood 
by  them  that  when  they  made  levies  subject 
to  previous  levies,  and  notified  the  officer  first 
levying,  that,  unless  there  was  objection  made 
at  the  time,  it  was  understood  that  the  first 
officer  would  hold  for  the  officer  making  sub- 
sequent levies.  In  addition,  as  we  under- 
stand- this  testimony,  there  was  a  positive 
assent  to  these  subsequent  levies  by  McCamp- 
bell, the  officer  making  the  first  levy,  and  that 
there  was,  in  effect,  an  express  agreement  on 
his  part  to  hold  the  goods  for  the  benefit  of 
the  subsequent  levies.  It  is  clear,  from  the 
testimony  of  Hobson,  who  was  placed  In 
charge,  that  he  so  understood  it,  that  Talbot 
so  understood  it,  and  that  the  possession  was, 
as  a  matter  of  fact,  held  for  all  of  the  offi- 
cers who  made  levies.  This  being  so,  we  are 
of  opinion  that  the  levies  attacked  were  valid. 
See  Tyler  v.  Dunton,  1  Tenn.  Ch.  361,  and 
Nighbert  v.  Hornsby  (Tenn.  Sup.)  42  S.  W. 
1000. 

It  is  true  that  the  supreme  court  on  ap- 
peal reversed  the  decision  of  the  chancellor 
in  the  case  of  Tyler  v.  Dunton,  and  we  have 
been  favored  with  a  copy  of  the  written 
opinion  of  the  court  delivered  by  Judge  Mc- 
Farland.  But  we  do  not  understand  this 
opinion  to  dissent  from  the  law  as  laid  down 
by  the  learned  Chancellor  Cooper  in  his 
opinion  published  in  1  Tenn.  Ch.  In  his 
statement  of  the  facts,  Judge  McFarland 
says  that  the  stock  of  goods  in  question  had 
been  levied  on  by  one  Jones,  a  constable; 
that  Losey,  a  deputy  sheriff,  came  to  the 
storehouse  with  an  execution  from  the  cir- 
cuit court  of  Davidson  county  against  Dun- 
ton in  favor  of  Cheatham  &  Co.;  that,  on 
being  admitted,  he  was  informed  of  the  pre- 
vious levies;  that  he  Inquired  about  the 
amount  of  the  previous  executions,  and  made 
a  memorandum  of  them,  saying  he  would 
levy  subject  to  these  levies.  No  reply  of  any 
sort  was  made  to  this.  He  did  not  take,  or 
attempt  to  take,  any  possession  or  control 
of  any  of  them  He  remained  a  few  min- 
utes, and  left  Judge  McFarland  says: 
"One  of  the  witnesses  of  Dunton  proves  that 
Losey,  as  he  started  to  go  out,  said  to  Jones, 


'I  suppose  you  will  let  me  have  what  is  left' 
but  he  does  not  remember  that  Jones  made 
any  reply.  If  Morgan  &  Steel,  who  also  had 
levies,  but  subject  to  that  of  Jones,  said  any- 
thing, they  said,  'All  right'  or  something 
to  that  effect  but  he  does  not  know  that 
they  said  anything.  This  was  all  that  oc- 
curred. Losey  indorsed  on  his  execution  a 
levy  on  the  goods  subject  to  the  previous 
levies."  Judge  McFarland  then  goes  on  to 
discuss  the  law  in  much  the  same  manner, 
and  to  the  same  effect  *s  was  done  by  Chan- 
cellor Cooper.  And,  among  other  things,  he 
says,  after  stating  that  in  order  to  make 
valid  a  levy,  an  officer  must  exercise  and  as- 
sume some  dominion  and  control  over  the 
goods:  "In  a  case  where  one  officer  has  con- 
trol and  possession  of  the  property  under 
his  levy,  how  can  another  officer  obtain  any 
possession  and  control  of  the  goods  without 
the  first  officer's  consent?  *  *  *  He  has 
no  control  of  the  goods,  unless  the  first  offi- 
cer agrees  to  hold  for  him.  It  may  be  con- 
ceded that  if  the  first  officer  agree  to  hold 
the  surplus  goods  or  money  for  the  second 
levy,  the  levy  would  be  good,  for,  construct- 
ively, the  possession  is  joint  But  is  the 
first  officer  bound  to  do  this  upon  simply  be- 
ing notified?"  He  holds  that  he  would  not 
be.  He  further  says,  when  no  consent  is 
given  by  the  first  officer,  the  rights  of  others 
would  have  to  await  the  sale  under  the  first 
execution.  It  is  clear  that  the  decision  of 
that  case  was  placed  on  the  finding  of  the 
court  that  there  had  been  no  agreement  no 
assent  to  the  levy  by  Losey,  and  no  agree- 
ment, express  or  implied,  to  hold  for  him. 
But  in  this  case  we  find  that  there  was  an 
understanding  that  the  subsequent  levies 
were  valid,  and  that  the  goods  would  be  held 
subject  to  them.  We  think  that  under  the 
principles  announced  by  Judge  Cooper  and 
assented  to  in  the  opinion  of  Judge  McFar- 
land, above,  that  the  levies  were  clearly 
valid.  Having  reached  this  conclusion,  it 
results  that  the  decree  of  the  chancellor  dis- 
missing the  complainant's  bill  was  correct 
and  should  be  affirmed. 

There  are  other  points  raised  by  defend- 
ants which  we  deem  it  unnecessary  to  fur- 
ther pass  upon,  because  the  conclusions 
reached  dispose  of  the  case.  But  we  will 
simply  state  them,  in  order  to  have  the  en- 
tire case  made  before  the  supreme  court  in 
this  opinion,  in  the  event  of  an  appeal.  . 

It  Is  first  insisted  that  complainant's  bin  In 
this  case  cannot  be  maintained  because  filed 
without  leave  of  court;  second,  because  it 
does  not  bring  the  necessary  parties  before 
the  court— that  it  is  filed  against  only  six 
parties,  while  the  decree  Is  sought  to  be  set 
aside  to  determine  the  rights  of  fifteen  par- 
ties; third,  it  is  insisted  that  complainant 
can  get  no  benefit,  even  if  it  succeeds,  be- 
cause the  sums  paid  back  by  the  defendant 
herein  would  go  to  the  next  attaching  cred- 
itors, as  to  whom  the  decree  of  February  16, 
1894,  is  unimpeached. 
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On  this  point  It  Is  only  necessary  to  state 
that  the  first  six  attachments  consumed  the 
entire  fund.  After  this  followed  attach- 
ments Nos.  7,  8,  0,  10,  11,  and  12,  which  are 
not  attacked  In  this  case,  which  In  the  de- 
cree mentioned  were  held  to  be  prior  to  the 
complainant's,  and  which  would  exhaust  the 
fund  paid  Into  court,  even  If  the  attachments 
of  the  parties  defendant  to  this  blU  were  va- 
cated and  declared  void.  So  It  follows  that 
the  complainant  would  derive  no  benefit 
from  this  proceeding,  unless  those  attach- 
ments could  likewise  be  set  aside  and  va- 
cated, and  declared  not  prior  to  complain- 
ant's. 

The  fourth  ground  of  defense  Is  that  com- 
plainant was  guilty  of  laches  in  going  to 
trial  In  its  original  suit  with  full  knowledge 
of  all  the  facts,  and  without  any  effort  to 
set  that  decree  aside.  It  does  appear  that 
the  facts  on  which  it  Is  now  proposed  to  at- 
tack these  proceedings  were  known  to  coun- 
sel of  complainant  before  the  final  decree  in 
the  previous  case.  As  stated,  however,  we 
do  not  deem  it  necessary  to  pass  on  these 
points. 

On  behalf  of  the  complainant,  it  Is  urged 
that  the  chancellor  erroneously  admitted  cer- 
tain testimony  over  the  objection  of  com- 
plainant's counsel,  viz.  the  testimony  of  Dr. 
Talbot,  set  out  In  full  in  the  bill  of  excep- 
tions. The  ground  of  exception  to  this  tes- 
timony is  that  the  witness  J.  B.  Talbot  un- 
dertakes to  contradict  the  written  return 
made  by  him,  and  the  testimony  of  George 
M.  Hobson  also  goes  to  establish  the  same 
fact  It  is  obvious,  from  what  we  have 
above  said,  that  if  this  testimony  were  re- 
jected, and  the  exceptions  of  complainant 
sustained,  the  result  would  be  in  no  wise 
changed. 

It  was  also  objected  that  this  testimony 
also  contradicted  the  return  of  McCampbell, 
the  deputy  sheriff.  But  we  do  not  agree 
with  either  contention.  The  return  of  Mc- 
Campbell was,  as  above  shown,  somewhat 
vague,  in  that  It  showed  It  was  levied  on  the 
stock  of  goods,  or  on  a  sufficient  amount  of 
It,  Mid  we  take  It,  in  any  event,  that  it  would 
be  perfectly  competent  to  show,  in  a  contest 
between  creditors,  that  the  return  was  false, 
and  to  show  that,  as  a  matter  of  fact,  Mc- 
CampbelTs  attachment  was  not  levied  upon 
all  the  property  or  any  of  It  If  that  had 
been  true,  the  mere  fact  that  Talbot  had  re- 
turned that  his  levy  was  made  on  the  stock 
of  goods  subject  to  the  rights  of  McCamp- 
bell's  attachment  we  do  not  think  Is  equiva- 
lent to  saying  that  McCampbell's  attach- 
ment was  levied  on  the  entire  stock  of  goods. 
But  **  we  say>  m  an?  event  this  point  is 
not  material,  Inasmuch  as  we  would  reach  the 
same  conclusion  If  the  testimony  was  ex- 
cluded. The  decree  of  the  chancellor  will 
be  affirmed,  with  costs.   All  concur. 

Affirmed  orally  by  supreme  court  January 
13,  1899. 


TAYLOR  et  ux.  v.  FARMER8'  SAVINGS  A 

BUILDING  &  LOAN  ASS'N. 
(Court  of  Chancery  Appeals  of  Tennessee.  Not. 
5,  1898.) 

BUILDING  AND  LOAN  ASSOCIATIONS — CANCEL- 
LATION FEES— PAYMENT  OF  MORTGAGE 
— FRAUD  ON  BORROWER. 

1.  Formal  tender  of  the  fee  for  cancellation 
of  a  building  association  mortgage  need  not  be 
shown  in  an  action  for  cancellation,  where  there 
is  an  absolute  denial  by  defendant  of  the  right, 
on  the  ground  that  the  debt  has  not  been  paid. 

2.  A  contention  that  a  building  association 
mortgage  was  to  be  discharged  by  the  payment 
of  a  fixed  amount  for  a  specified  time  is  not  sus- 
tained, where  the  borrower  is  unable  to  teil 
who  the  agent  was  who  deceived  him  by  mak- 
ing such  a  representation,  and  he  had  notice 
that  no  agent  had  any  authority  to  make  such 
representation,  and  the  pamphlet  outlining  the 
methods  of  business  showed  that  the  reference 
to  the  payments  as  working  a  discbarge  of  the 
mortgage  were  merely  estimates  of  the  time  re- 
quired, and  the  contract  signed  by  the  borrower 
showed  on  its  face  that  payments  should  con- 
tinue until  such  time  as  the  dues  and  profits 
on  the  stock  should  equal  the  amount  loaned. 

3.  That  a  building  association  had  intended  to 
practice  fraud  on  borrowers  by  ordering  the  de- 
struction of  all  old  pamphlets,  thus  destroying 
evidence  of  representations  to  former  borrow- 
ers, is  not  sustained,  where  the  change  by  the 
substitution  of  new  pamphlets  was  for  the  par- 
pose  of  notifying  the  public  of  changes  in  the 
methods  of  business,  which  were  more  favorable 
to  borrowers  than  under  the  older  pamphlets. 

Appeal  from  chancery  court  of  Franklin 
county;  T.  M.  McDonnell,  ChanceUor. 

Bill  by  Dick  Taylor  and  wife  against  the 
Farmers'  Savings  &  Building  &  Loan  Asso- 
ciation. From  a  decree  for  complainants, 
defendant  appeals.  Reversed,  and  bill  dis- 
missed. 

Lynch  &  Lynch  and  J.  C.  Bradford,  for  ap- 
pellant Turney  &  Turney  and  Banks  &  Em- 
brey,  for  appellees. 

NEIL,  J.  The  bill  In  this  cause  was  filed 
to  have  a  debt  declared  settled  by  payment, 
and  the  trust  deed  made  to  secure  it  dis- 
charged. The  defendant  denies  that  the  debt 
has  been  paid,  and  that  the  complainant  is 
entitled  to  a  discharge  of  the  security.  There 
is  no  serious  dispute  as  to  the  amount  paid, 
but  the  difference  between  the  parties  de- 
pends rather  upon  diverse  views  now  enter- 
tained as  to  the  nature  and  duration  of  the 
contract  The  facts  are  as  follows:  The  de- 
fendant Is  a  building  and  loan  association  or- 
ganized under  the  laws  of  Tennessee,  and 
was  doing  business,  as  such,  In  the  state  In 
the  year  1890,  and  has  since  continued.  On 
the  2d  of  April,  1890,  complainant  Dick  Tay- 
lor applied  for  membership  in  the  association, 
and  subscribed  for  five  shares  of  stock,  and  a 
certificate  for  these  shares  was  issued  to  him 
on  the  15th  of  the  same  month.  On  the  10th 
of  August,  1890,  he  borrowed  from  the  asso- 
ciation $500,  and,  to  secure  the  repayment  of 
this  sum,  pledged  his  stock,  and  also  for  the 
same  purpose,  on  September  9,  1890,  executed 
a  trust  deed  upon  the  real  estate  described  in 
the  bilL  A  note  or  obligation  was  given  for 
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and  the  profits  apportioned  to  each  share) 
equals  $100.  While  It  cannot  be  stated  with 
absolute  certainty  what  time  It  will  require 
for  the  stock  of  this  association  to  mature, 
yet  the  experience  of  building  and  loan  asso- 
ciations and  reliable  and  safe  mathematical 
calculations  make  seven  years  a  conserva- 
tive estimate  for  the  maturing  of  shares  un- 
der the  plan  of  this  association.  The  com- 
plainants undertake  to  explain  this  passage 
from  the  prospectus  by  saying  the  context 
shows  that  it  applies  only  to  investment 
stock.  This  Is  not  the  correct  view.  The 
statement  Is  general,  applying  to  all  stock. 
The  next  paragraph,  it  is  true,  contains  an 
illustration  of  the  rule  stated,  as  applied  to 
investment  stock;  but  the  prospectus  no- 
where limits  it  to  that  stock.  On  the  con- 
trary, a  comparison  of  that  table  with  the 
one  appearing  on  page  11  (already  copied 
above),  setting  forth  how  the  rule  applies  to 
a  borrowing  stockholder,  will  show  that  it  is 
the  same,  with  the  exception  of  the  "semi- 
annual payment  of  dues,  premium,  and  in- 
terest deducted  from  the  amount  of  the  loan 
and  credited  on  the  Indebtedness,  $86.00," 
and  "thirteen  semiannual  payments  of 
$86.00,— $1,118.00."  On  page  10  of  the  same 
pamphlet  the  following  occurs:  "All  applica- 
tions for  loans  must  be  made  on  blanks  fur- 
nished for  that  purpose  by  the  association, 
and  no  loans  will  be  made  for  a  longer  time 
than  seven  years,  or  until  the  maturity  of 
the  stock  of  the  borrower."  On  page  12  the 
following  occurs:  "Agents  have  no  authority 
to  alter,  cancel,  or  waive  any  of  the  terms 
and  conditions  contained  in  the  printed  mat- 
ter issued  by  the  association.  They  have  no 
authority  to  promise  loans  as  to  time  or 
amount,  nor  to  make  any  contract  In  refer- 
ence to  loans,  as  all  negotiations  regarding 
loans  must  be  made  from  the  home  office." 
In  addition  to  this,  it  will  be  noted  that  the 
note  itself  or  contract  which  the  complainant 
executed  for  the  money  borrowed  contains 
the  agreement,  signed  by  him,  that  "said 
payments  shall  be  continued  until  the  sum  so 
credited  on  said  stock,  together  with  the 
profits  thereon,  shall  equal  the  amount 
loaned." 

In  view  of  these  facts,  we  cannot  find  that 
the  complainant  Dick  Taylor  was  misled  as 
to  the  true  nature  of  the  contract.  In  the 
first  place,  he  Is  unable  to  tell  who  the  agent 
was  that  so  deceived  him;  in  the  second 
place,  he  bad  notice  that  no  agent  had  had 
any  authority  to  make  such  representations 
as  shown  by  the  language  above  quoted  from 
the  pamphlet  Exhibit  A;  in  the  third  place, 
the  pamphlet  shows  that  the  seven-years 
limit  was  but  an  estimate,  and  that  no  one 
could  state  with  absolute  certainty  when  the 
stock  of  the  association  would  mature;  and, 
in  the  fourth  place,  the  contract  which  he 
signed  when  he  borrowed  the  money  showed 
on  its  face  that  payment  should  continue  un- 
til such  time  as  the  dues  and  the  profits  on 
the  stock  should  equal  the  amount  loaned. 


From  the  testimony  of  Mr.  Taylor,  we  can- 
not doubt  that  he  believed,  and  we  find  that 
he  did  believe,  that  his  contract  would  be 
canceled  by  14  semiannual  payments  of  $43 
each, — that  is,  by  paying  for  seven  years; 
but  we  further  find  that  this  belief  on  his 
part  was  wholly  unwarranted  by  the  facts 
before  him  when  he  borrowed  the  money, 
and  that  it  was  not  Justified  by  anything 
said  to  him  by  any  agent  of  the  defendant 
lawfully  authorized  thereto,  or  by  anything 
done  by  the  defendant,  or  by  any  breach  of 
duty  on  its  part,  and,  further,  that  such  be- 
lief was  induced  wholly  by  defendant's  neg- 
ligent failure  to  make  himself  familiar  with 
the  terms  of  the  contract  executed  by  him. 
We  further  find  that,  when  complainant  filed 
his  bill,  the  loan  had  not  been  repaid;  nei- 
ther had  his  stock  matured.  At  the  date 
just  mentioned,  the  complainant  owed  upon 
the  loan  the  sum  of  $148.26.  It  is  true  that 
the  complainant  had  been  paying  for  the  pe- 
riod of  seven  years,  and  had  made  14  pay- 
ments, and,  if  the  duration  of  the  contract 
were  such  as  Insisted  by  complainant  in  his 
bill,  these  payments  would  entitle  him  to  the 
cancellation  sought;  but,  under  the  contract 
as  it  really  existed  when  the  bill  was  filed, 
the  complainant  had  not  satisfied  It,  but 
owed  then  the  aforesaid  sum  of  $148.20. 

It  is  Insisted  by  complainant  that  the 
proof  shows  that  the  defendant  Intended  to 
practice  a  fraud  upon  the  complainant,  and 
that  this  is  shown  by  the  fact  that  on  Sep- 
tember 17,  1890,  the  defendant  wrote  to  the 
cemplainant,  as  its  agent,  to  destroy  all  the 
old  pamphlets  Issued  prior  to  that  time,  and 
use,  instead,  a  new  issue  forwarded  to  him. 
The  argument  is  that  the  defendant  thereby 
sought  to  destroy  the  evidence  existing 
against  It  concerning  the  aforesaid  alleged 
representations  as  to  the  seven-years  pay- 
ments. This  surmise  is  without  foundation, 
however,  in  the  proof.  The  change  was 
made  with  no  such  sinister  purpose,  but 
merely  to  notify  the  public  that  the  business 
would  In  future  be  conducted  upon  a  new 
basis  in  these  particulars:  (1)  In  the  allow- 
ance of  more  liberal  terms  of  withdrawal; 
(2)  that,  In  making  loans  thereafter,  50  per 
cent,  would  be  allowed  upon  the  valuation 
of  property,  Instead  of  40  per  cent,  as  there- 
tofore; (3)  that  interest  would  be  charged  at 
the  rate  of  6  per  cent,  instead  of  5  per  cent, 
as  before.  These  reasons  were  communicat- 
ed to  complainant  as  the  agent  of  defend- 
ant, in  a  letter  of  date  September  17,  1890. 
urging  upon  him  to  push  the  defendant's  In- 
terests under  the  new  terms,  which  It  re- 
garded as  more  liberal  than  the  old  The 
letter  bears  on  its  face  evidence  of  its  entire 
good  faith,  and  we  have  no  doubt  of  the 
fact  The  direction  to  destroy  all  of  the  old 
pamphlets  was  natural  and  wholly  proper, 
because  the  subsequent  issuance  of  the  old 
and  the  new,  differing  In  important  particu- 
lars, would  have  been  sure  to  create  confu- 
sion and  probably  litigation  In  the  conduct 


GEORGE  v. 


LILLARD. 


of  defendant's  business.  Under  the  facts 
found,  the  complainants  are  entitled  to  no 
relief.  We  do  not  think  any  authority  Is 
needed  to  support  this  conclusion;  but,  if 
such  be  needed,  it  may  be  found  in  the  cases 
of  Lake  t.  Association,  72  Ala.  207,  209,  and 
"Wlnget  y.  Association,  128  IU.  68,  86,  21  N. 
E.  12.  The  chancellor  rendered  a  decree  in 
favor  of  complainants,  directing  the  note 
and  mortgage  to  be  canceled  upon  the  com- 
plainants paying  live  dollars,  the  cancella- 
tion fee  provided  by  the  by-laws  of  the  asso- 
ciation. This  decree  was  erroneous,  and 
must  be  reversed,  and  the  bill  dismissed,  at 
the  cost  of  complainants,  both  in  this  court 
and  the  court  below.   All  the  Judges  concur. 

Affirmed  orally  by  supreme  court  Decem- 
ber 15,  1898. 

GEORGE  et  al.  v.  LILLARD,  Warden,  et  al. 

(Court  of  Appeals  of  Kentucky.    June  27, 
1809.) 

"Not  to  be  officially  reported." 
Dissenting  opinion.    For  majority  opin- 
ion, see  51  S.  W.  793. 

GUFFY,  J.  The  appellants,  who  are  com- 
missioners in  control  of  and  managing  the 
■  penitentiaries  of  the  state,  assumed  the  right 
to  parole  one  John  Dugan,  a  prisoner  con- 
victed of  the  offense  of  manslaughter.  The 
authority  to  parole  Dugan  is  claimed  under 
the  act  of  May,  1860,  and  amendments  there- 
to. It  will  be  seen,  by  examination  of  the 
statutes  in  force  prior  to  1889,  that  the  gov- 
ernor, attorney  general,  auditor,  secretary 
of  state,  and  treasurer  constituted  the  board 
of  sinking  fund  commissioners,  and  as  such 
had  the  control  of  the  penitentiaries,  and 
were  by  law  authorized  to  parole  prisoners. 
The  effect  of  the  parole  was  to  discharge  the 
prisoner  from  actual  custody,  and  give  him 
complete  freedom  of  action.  He  could  go 
where  he  chose  to  go,  and  labor  for  himself, 
and  was  allowed  to  dress  as  other  citizens. 
He  was,  however,  required,  if  he  remained 
in  the  state,  to  report,  through  the  county 
Judge,  twice  a  year,  to  the  commissioners. 
The  commissioners  also  had  the  right  to  or- 
der the  arrest  and  return  of  the  convict  to 
prison.  The  appellants  in  this  case  claimed 
and  attempted  to  exercise  the  power  to  pa- 
role said  Dugan,  but  the  appellee  Llllard, 
who  is  warden  of  the  prison,  refused  to  dis- 
charge Dugan,  and  appellants  brought  this 
suit  to  obtain  a  mandamus  requiring  appellee 
to  respect  the  parole  aforesaid.  The  court 
below  sustained  a  demurrer  to  the  petition, 
and  dismissed  the  action,  and  appellants 
prosecute  this  appeal. 

The  majority  opinion  affirms  the  judgment, 
and  I  concur  in  the  affirmance.  But  the  ma- 
jority opinion  takes  up  the  question  of  the 
constitutionality  of  the  so-called  "Parole 
Law,"  and  decides  that  it  is  constitutional, 
and  may  be  enforced  by  the  commissioners 


of  the  sinking  fund.  1  dissent  en ( 
opinion  in  so  far  as  it  holds  the  a 
to  be  constitutional. '  I  am  al: 
that  the  parole  law  stands  repeal  : 
of  1891-93  provided  for  the  g< 
the  penitentiaries,  and  it  seems 
under  the  rule  announced  in  ! 
Broaddus,  10  Bush,  299,  the  paro  : 
repealed.   The  act  of  1898  took  tl 
management  of  the  penltentlar  i 
sinking  fund  commissioners,  a  i 
in  appellants,  and  no  reference 
the  parole  law.   If  the  parole  1 
defended  at  all,  it  seems  to  me  I 
only  be  for  the  reason  that  tit  • 
control  of  the  prisoner  would 
exercise  the  power  wisely;   to  : 
power,  according  to  the  majorit 
vested  in  officers  who  have  no  I  i 
the  conduct  of  the  prisoners,  no 
of  information  except  through  c  ! 
If,  however,  the  parole  law  h  i 
repealed,  I  am  of  opinion  that  i 
stitutional  and  void.   Section  71 
stitution  provides  that  the  go 
have  power  to  commute  sentenc 
prieves,  and  pardons.    Bouvler  i 
tlonary  adopts  Blackstone's  c  : 
"reprieves,"  as  follows:   "The  ■  i 
of  a  sentence  for  an  interval  of  I 
operates  in  delay  of  execution." 
provided  for  by  the  act  under  c  i 
is  clearly  a  reprieve,  and  nothli 
is  therefore  an  invasion  of  the  p  : 
in  the  governor,  and  it  is  no  an  i 
that  he  is  one  of  the  commissioi 
parole  law  is  valid,  a  majority  : 
missloners  can  exercise  the  pow  1 
the  governor  might  oppose  it.   ] ! 
defines  "reprieve"  as  follows:  *'. ! 
punishment  of;  to  suspend  the  c 
sentence."    (2)  "To  relieve  for 
temporarily."   It  is  perfectly  m: 
the  so-called  "Parole  Law"  is  in 
fact  a  reprieve,  and  also  a  condit  < 
tial  pardon,  and  therefore  in  c: 
section  77,  supra.    Section  253  i 
stitution  provides  that:  "Persoi. 
of  felony  and  sentenced  to  con  I 
the  penitentiary  shall  be  conflni 
within  the  walls  of  the  peniten 
the  general  assembly  shall  not  I 
to  authorize  employment  elsewti 
upon  the  public  works  of  the  con: 
of  Kentucky,  or  when,  during  pi 
in  case  of  the  destruction  of  the  p 
ings,  they  cannot  be  confined  in  1 
tlary."    It  seems  to  me  that  i: 
supra,  is  absolutely  conclusive  o 
tion.    It  is  so  plain  and  posltiv 
attempt  to  explain  the  meantn; 
It  is  not  claimed  in  the  majority  < 
the  paroled  person  is  not  still  a  cc 
majority  opinion  says  that  the 
section  253  was  to  prevent  the 
convicts  by  the  state .  outside  of 
walls,  etc.  But  It  will  be  seen  th; 
may  work  the  convicts  on  public 
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It  is  a  canon  of  construction  that,  where  a 
number  of  exceptions  are  made,  all  other  ex- 
ceptions are  absolutely 'prohibited  or  disal- 
lowed. It  seems  to  me  that  a  court  should 
never  construe  a  constitutional  provision 
contrary  to  the  express  language  thereof. 
For  the  reasons  given,  and  others  not  nec- 
essary to  mention,  I  respectfully  dissent 
from  all  that  part  of  the  opinion  which  holds 
the  so-called  "Parole  Law"  to  be  valid  or 
constitutional. 

LOUISVILLE  &  N.  E.  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    June  17, 
1899.) 

"Not  to  be  officially  reported." 
Dissenting  opinion.   For  majority  opinion, 
see  51  S.  W.  164. 

HAZELRIGG,  0.  J.  It  is  not  disputed 
that,  at  the  time  of  the  incorporation  of  the 
long  and  short  haul  clause  of  the  act  of  con- 
gress into  the  Kentucky  constitution  of  1891, 
the  settled  construction  of  the  clause  by  the 
tribunals  charged  with  its  enforcement,  as 
well  as  the  construction  of  the  same  clause 
by  the  federal  courts  theretofore  called  on 
to  construe  it,  was  the  same  as  was  subse- 
quently adopted  by  the  supreme  court  of  the 
United  States.  When  this  court,  therefore, 
came  to  construe  the  clause,  It  had  before 
It  the  decision  of  the  question  at  issue  by  the 
supreme  court  of  the  United  States  and  the 
decisions  of  numerous  federal  courts,  all 
agreeing  that  competition  was  a  controlling 
factor  In  the  adjustment  and  regulation  of 
rates,  and  that  Its  presence  and  Influence 
conspired  to  make  the  "circumstances  and 
conditions"  of  shipments  substantially  dis- 
similar from  shipments  where  such  competi- 
tion did  not  exist  I  Insisted  then,  as  I  do 
now,  that  it  ought  to  have  been  assumed  as 
Indisputable  that,  when  the  framers  of  our 
constitution  took  the  pains  to  copy  the  fed- 
eral law  on  the  subject  involved,  they  ex- 
pected the  same  construction  to  be  put  on  the 
borrowed  language  as  had  theretofore  been 
put  on  the  law  from  which  they  borrowed. 
Indeed,  the  ordinary  rules  of  construction  re- 
quired the  adoption  of  the  views  of  those 
courts  which  had  already  construed  the  law 
when  we  Incorporated  it  into  our  law.  This 
court  has  again  and  again  announced  the 
principle  that,  by  borrowing  the  law  from  a 
given  source,  we  borrow  its  construction  as 
well.  Instead  of  departing  from  this  set- 
tled rule,  there  are  controlling  and  peculiar 
reasons  affecting  the  regulation  of  common 
carriers  why  the  principle  adverted  to  should 
be  adhered  to.  The  carriers  to  whom  the 
law  was  to  be  applied  were  in  the  main  in- 
terstate carriers,  and  were  making  their  ship- 
ments into  and  out  of  the  state  under  traffic 
rates  adjusted  to  meet  the  construction  of 
the  long  and  short  haul  clause  by  the  federal 
courts.   Our  lawmakers  must  have  foreseen 


that  the  same  law  should  control  all  classes 
of  shipments,  else  there  was  danger  of  gross 
discrimination  against  the  interests  of  our 
own  people.  The  question  concretely  pot  be- 
fore them  was,  shall  the  mine  owners  of  Jel- 
11  co,  Tenn.,  have  access  to  the  trade  centers 
of  the  state  of  Kentucky  at  the  cheap  com- 
petition rate,  while  the  output  of  mines  at 
Jellico,  Ky.,  a  few  hundred  yards  off,  shall 
be  limited  to  the  local  demand,  and  be  shut 
out  of  the  larger  market,  because  of  the  high- 
er and  noncompetitive  rates?  The  answer 
was  such  as  It  ought  to  have  been.  The  law- 
makers agreed  to  adopt  even  the  ambiguous 
and  awkward  phraseology  of  the  federal  (the 
Interstate)  law,  to  the  end  that  whatever 
might  be  the  construction  of  the  law,  at 
least  It  must  according  to  well-settled  rules, 
be  the  same  construction,  whether  applied  by 
the  state  or  by  the  federal  tribunals.  I  ven- 
ture to  say  that  it  never  entered  the  minds 
of  our  lawmakers  that  this  law  would  re- 
ceive a  construction  radically  different  from 
the  construction  put  on  it  by  the  federal 
courts,  certainly  not  if  this  different  construc- 
tion must  result  to  the  disadvantage  of  intra- 
state traffic.  It  Is  not  amiss  to  say  here  that 
a  departure  from  this  well-settled  rule  has  al- 
ready Inflicted  Irreparable  loss  on  the  coal  in- 
terests of  the  state  in  the  locality  where  the 
question  has  arisen.  And  the  construction 
will  continue  to  embarrass  and  delay  devel- 
opment of  the  great 'forests  and  mines  of 
Eastern  and  Southeastern  Kentucky.  Aside 
from  all  this,  there  is  a  more  serious  question 
involved.  Under  the  law  as  construed  by  the 
majority  opinion,  the  company  must  (1)  In- 
crease its  rates  from  the  Kentucky  mines  to 
Louisville  beyond  the  rates  fixed  to  Lebanon, 
or  (2)  decrease  the  rates  from  the  mines  to 
Lebanon  below  those  charged  to  Louisville, 
or  (3)  depend  upon  the  arbitrary  win  of  the 
railroad  commissioners  to  adjust  the  rates  as 
to  them  may  seem  proper.  If  the  first  alter- 
native Is  forced  on  the  company,  the  result 
Is  a  prohibition  of  the  carriage  of  coal  from 
the  mines  to  Louisville,  as  none  could  be 
sold  there.  This  result  would  be  confessedly 
an  unwarrantable  Interference  with  the  rea- 
sonable use  of  the  company's  property.  If 
the  second,  then  the  company  Is  forced  to  fur- 
nish the  use  of  its  property  at  a  price  below 
that  which  is  reasonable,  and  at  rates  below 
those  which  afford  a  fair  and  just  return  on 
the  capital  invested.  This  1b  true,  because  it 
is  to  be  assumed  that  the  rates  from  the 
mines  to  Lebanon  are  already  reasonable  and 
just.  The  proof  offered  Is  conclusive  on  this 
point  The  only  remaining  refuge  of  the  com- 
pany Is  to  submit  its  management  to  the 
arbitrary  will  of  the  commissioners.  And 
this  say  the  court,  in  effect  is  better  than  to 
leave  the  matter  at  Issue  to  a  jury.  I  think 
the  court  overlooks  the  fact  that  a  jury  must 
act  within  the  rules  of  law.  A  trial  before 
a  jury  is  bad  under  the  ordinary  forms  of 
law.  The  judge  and  jury  are  at  least  con- 
trolled and  bound  by  legal  principles  and 
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precedents.  I  think,  In  the  first  place,  neith- 
er congress  nor  the  constitutional  convention 
ever  Intended  to  vest  their  respective  boards 
of  commissioners  with  such  extraordinary 
power;  and,  In  the  second  place,  I  think  the 
law  so  construed  would  result  in  an  unwar- 
rantable interference  with  the  reasonable  use 
of  the  appellants'  property,  and  to  an  extent 
not  permissible  under  either  the  state  or  fed- 
eral constitution. 

In  the  recent  case  of  Bailway  Co.  v.  Smith 
(April  17,  1899)  19  Sup.  Ct.  863,  the  principle 
is  emphasized  that  the  power  of  the  state,  In 
the  matter  of  regulating  railroads,  Is  to  be  ex- 
ercised In  subordination  to  the  federal  con- 
stitution, and  that  railway  companies  have  a 
constitutional  right  to  manage  their  own 
properties,  subject  only  to  the  exercise  by  the 
state  of  a  reasonable  supervision.  To  say 
that  as  yet  the  company  is  not  hurt,  because 
the  commission  will  "do  right,"  is  but  beg- 
ging the  question.  Such  a  construction  re- 
sults In  the  substitution  of  a  tribunal  to  try 
the  property  rights  of  the  company  which  is 
restricted  by  no  legal  safeguards.  The  stat- 
ute so  construed  is  clearly  In  conflict  with 
the  constitution  of  the  United  States.  In 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Minnesota, 
134  U.  S.  418,  10  Sup.  Ct  462,  702,  the  su- 
preme court  said:  "This  being  the  construc- 
tion of  the  statute  by  which  we  are  bound 
in  considering  the  present  case,  we  are  of 
opinion  that,  so  construed,  It  conflicts  with 
the  constitution  of  the  United  States  in  the 
particulars  complained  of  by  the  railroad 
company.  It  deprives  the  company  of  Its 
right  to  a  judicial  Investigation  by  due  pro- 
cess of  law,  under  the  forms  and  with  the 
machinery  provided  by  the  wisdom  of  suc- 
cessive ages  for  the  investigation.  Judicially, 
of  the  truth  of  a  matter  In  controversy,  and 
substitutes  therefor,  as  an  absolute  finality, 
the  action  of  a  railroad  commission,  which, 
In  view  of  the  powers  conceded  to  it  by  the 
state  court,  cannot  be  regarded  as  clothed 
with  Judicial  functions  or  possessing  the  ma- 
chinery of  a  court  of  Justice."  Without  elab- 
oration, I  respectfully  dissent  from  the  opin- 
ion of  the  majority,  and  refer  to  the  former 
dissenting  opinion  in  the  same  matter  as  In- 
dicating my  view  In  detail  of  the  real  mean- 
ing and  purpose  of  the  statute. 

BUHNAM  and  DU  RELLE,  33.,  concur. 


Mcdowell  v.  Columbia  building, 
loan  a  savings  ass'n's 

ASSIGNEE. i 
(Court  of  Appeals  of  Kentucky.    June  17, 
1899.) 

ASSIGNMENTS   FOR  CREDITORS— ATTORNEY'S 
FEES. 

In  an  action  by  the  assignee  to  settle  the 
assigned  estate,  a  creditor  who  has  been  ap- 
pointed to  represent  all  creditors  of  the  class 
to  which  he  belongs  is  not  entitled  to  the  allow- 


i  Reported  by  Edward  W.  Hines,  Esq..  of  the 
Frankfort  bar,  and  formerly  state  reporter. 


nnce  of  an  attorney's  fee  to  be 
fund  coming  to  such  creditors, 
flicting  rights  of  the  different  c! 
org  have  been  presented  by  the 
petition. 

"Not  to  be  officially  reported. 
Petition  for  rehearing.  Deni< 
For  former  report,  see  50  S. 

HAZELRIGG,  C.  J.  We  reg 
Ion  of  the  learned  chancellor,  J 
as  fully  meeting  the  contention 
lant,  and  present  it  as  a  respoi 
tltion  for  a  rehearing.  It  is  as 

"This  case  Is  submitted  on  t 
C.  K.  McDowell,  the  owner  of  s 
of  stock  In  the  Insolvent  defenc 
tlon  now  in  the  hands  of  the  ass 
order  allowing  him  $2,600  on 
fees  for  services  rendered  by  hli 
this  case,  and  for  leave  to  wl 
sum  from  the  fund  In  court,  to 
to  the  class  of  stockholders  or 
the  defendant  association  belor 
same  class  with  himself,  the  a 
ell.   In  support  of  this  motion,  1 
Dowell  has  filed  his  own  affida 
affidavit  of  his  counsel,  on  whos< 
said  motion  is  made,  and  the  i 
three  eminent  members  of  the 
point  that  such  an  allowance  w< 
sonable;  It  being  stated  in  two 
davits  that,  In  the  belief  of  the  a 
000  would  be  a  fair  and  reason 
ance.    The  responsibility  of  sue 
wholly  upon  the  judge,  whose  d 
unpleasant  duty  is  to  determine  1 
well  as  the  Intrinsic  merits  of  su< 
With  the  utmost  deference  and 
the  opinion  of  my  distinguished  1 
the  bar,  whose  affidavits  are  filed 
of  said  motion,  it  will  not,  I  ai 
deemed  arrogance  In  the  court,  i 
It  Is  to  pass  upon  the  said  motioi 
has  considered  the  case  In  all  o 
from  the  filing  of  the  petition  to  t 
of  this  motion,  to  say  that  the  cou 
passing  upon  this  motion,  exercif 
judgment,  based  upon  its  own  kn< 
the  case  as  it  Is  disclosed  by  the  re 
court,  in  passing  upon  said  motion 
not  improper  to  make  an  epltom: 
ment  of  this  case,  as  it  appears  in  1 
to  Illustrate  the  correctness  of  its  vi 
Columbia  Building,  Loan  &  Saving 
tlon  Is  a  corporation  created  undei 
ntes  of  this  state  (chapter  56  of  th 
Statutes)  by  filing  articles  of  inc< 
in  the  county  clerk's  office  of  Jeffei 
ty.  Its  general  nature  and  charact 
forth  in  Its  said  articles,  and  are 
as  those  of  all  such  associations,  i 
too  well  known  to  require  repetitic 
opinion.   It  was  empowered  In  the 
tides  of  incorporation  to  adopt  by 
the  proper  conduct  of  its  business, 
did.   Under  the  decision  of  the  cou 
peals  of  Kentucky,  In  Simpson  v.  Asi 
41  S.  W.  570,  holding  that  the  cha 
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assessments  made  by  such  association  are 
usury,  most  of  such  institutions  have  been 
forced  into  liquidation.  On  the  30th  day  of 
June,  1897,  the  defendant  the  Columbia  Build- 
ing, Loan  &  Savings  Association,  being  insol- 
vent and  unable  to  pay  its  stockholders  and 
creditors,  executed  to  the  plaintiff,  the  Co- 
lumbia Finance  &  Trust  Company,  its  gen- 
eral deed  of  assignment,  whereby  it  assign- 
ed and  conveyed  to  said  assignee  all  of  its 
property,  real,  personal,  and  mixed,  wheth- 
er in  possession  or  in  action,  and  wherever 
situated,  together  with  its  books,  accounts, 
and  records,  notes,  mortgages,  and  choses  In 
action,  etc.  The  Columbia  Finance  &  Trust 
Company  accepted  the  deed  of  assignment, 
and  thereby,  as  assignee,,  assumed  the  duties 
of  the  trust,  and  qualified  as  said  assignee 
on  the  same  day,  to  wit,  on  the  30th  of  June, 
1897.  On  August  6,  1897,— a  month  and  six 
days  after  the  said  assignment,— the  as- 
signee, the  Columbia  Finance  &  Trust  Com- 
pany, filed  Its  petition  in  equity  for  a  set- 
tlement of  its  accounts,  and  for  advice  and 
Instructions  by  the  court  In  the  administra- 
tion of  said  trust,  and  for  a  distribution  of 
the  money,  the  proceeds  of  the  assets  of  the 
insolvent  estate,  to  and  among  those  entitled 
thereto,  and  prayed  that  It  be  allowed  rea- 
sonable compensation  for  its  services.  In  its 
petition  the  assignee  made  its  assignor,  the 
Columbia  Building,  Loan  &  Savings  Asso- 
ciation, and  several  named  stockholders,  to 
wit,  J.  C.  Hughes,  Leslie  G.  Pearce,  C.  R. 
McDowell,  and  George  Kilvlngton,  defend- 
ants in  said  suit,  and  made  the  following 
averments:  That  the  assets  of  the  insolvent 
assignor  coming  to  its  hands  under  the  said 
deed  of  assignment  amounted  In  all  to  about 
$140,000;  that  the  shares  of  stock  which  the 
insolvent  association  had  issued  were  of  the 
par  value  of  $100  each;  that  there  were  out- 
standing in  the  hands  of  divers  and  sundry 
persons  many  shares  of  stock  in  said  insol- 
vent association  upon  which  the  holders  had 
paid  about  $135,000  in  the  aggregate;  and 
that  the  outstanding  stock  consisted  of  paid- 
up  stock  and  installment  stock.' 

"The  assignee  in  its  petition  further  al- 
leged, and  brought  prominently  to  the  notice 
of  the  court,  by  specific  allegations,  'that  in 
accordance  with  the  by-laws  of  the  assigned 
association,  and  under '  the  statute  laws  of 
this  state  relating  to  the  building  and  loan 
associations,  many  stockholders  in  the  said 
defendant  association  holding  shares  of  stock 
In  different  classes  therein  had  duly  filed 
with  the  said  association  notices  of  with- 
drawal therefrom,  with  the  Intent  and  pur- 
pose of  withdrawing  from  the  said  associa- 
tion and  ceasing  to  be  stockholders  thereof, 
and  of  receiving  from  said  association,  in 
cash,  the  net  withdrawal  value  of  their  stock, 
as  defined  in  section  860  of  the  Kentucky 
Statutes;  that  many  of  said  notices  of  with- 
drawal had  been  filed  by  stockholders  in  the 
said  Insolvent  association  prior  to  Its  said  as- 
signment; that   the   aggregate  withdrawal 


value  of  said  stocks,  notices  of  which  with- 
drawal had  been  given  to  the  said  defendant 
association  before  the  time  of  its  said  assign- 
ment, was  about  $25,000;  that  many  difficul- 
ties had  arisen  touching  the  administration 
of  said  assigned  estate,  and  that  it,  the  plain- 
tiff assignee,  needed  and  desired  the  advice 
and  direction  of  the  court  in  the  proper  ad- 
ministration, settlement,  and  distribution  of 
said  estate;  that  it  would  be  necessary  for 
the  court  to  determine  what  were  the  respec- 
tive rights  of  the  stockholders  of  both  classes 
of  stock,— that  is,  of  the  paid-up  stockholders 
and  of  the  installment  stockholders,  and  par- 
ticularly whether  any  right  or  advantage  ac- 
crued to  the  stockholders  who  had  filed  with 
the  insolvent  association  notices  of  with- 
drawal before  the  said  assignment,  and 
whether  priority  in  time  of  filing  such  no- 
tices of  withdrawal  created  a  difference  in 
the  rights  of  such  withdrawing  creditors,  as 
among  themselves.' 

"The  plaintiff  further  alleged  that  these 
questions  and  many  others  were  necessary  to 
be  decided  by  the  court,  and  'that  the  de- 
fendant J.  C.  Hughes  owned  sundry  shares  of 
Installment  stock  In  said  association,  and  that 
It  would  be  difficult  and  impracticable  to 
make  all  of  those  holding  stock  of  similar 
character  parties  defendant  to  the  petition; 
that  the  defendant  George  Kilvlngton,  at  the 
time  of  said  assignment,  owned  sundry 
shares  of  paid-up  stock  in  the  said  associa- 
tion, and  that  there  were  numerous  other 
holders  of  such  stock,  and  that  it  would  be 
difficult  and  impracticable  to  make  all  of 
them  parties  defendant  to  the  action;  that 
the  defendant  Leslie  G.  Pearce  owned  sundry 
shares  of  installment  stock  not  paid  op,  and 
that  he  was  a  borrower  of  money  from  said 
corporation,  with  his  stock  put  up  as  col- 
lateral security  for  the  same,  in  addition  to 
a  mortgage  on  real  estate,  to  said  association; 
and  it  asked  for  advice  and  directions  by  the 
court  as  to  whether  such  stock  held  by  Leslie 
G.  Pearce  and  those  similarly  situated  con- 
flicted with  holders  of  other  Installment  stock 
In  said  association  who  were  not  borrowers 
of  money  from  it;  that  the  borrowing  stock- 
holders like  said  Pearce  were  numerous;  that 
it  would  be  Impracticable  to  make  all  of  them 
parties  defendant;  and  it  asked  the  direction 
and  advice  of  the  court  as  to  whether  It  was 
necessary  that  there  should  be  made  separate 
classes  of  defendants.' 

"The  assignee  in  its  petition  further  alleg- 
ed that  the  defendant  C.  R.  McDowell  own- 
ed, at  the  time  of  said  assignment,  sundry 
shares  of  stock  in  the  defendant  corporation, 
notice  of  the  withdrawal  of  which  had  been 
filed  by  the  said  McDowell  with  the  defend- 
ant association  before  said  assignment,  and 
that  there  were  numerous  holders  of  said 
stock  who  had  given  like  notice  of  withdraw- 
al, whom  It  would  be  difficult  or  Impractica- 
ble to  make  parties  defendant  to  the  action, 
and  that  it  was  necessary,  in  order  to  be  a 
proper  settlement  and  distribution  of  the  as- 
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signed  estate,  that  all  of  the  creditors  and 
stockholders  of  the  defendant  corporation 
should  present  and  prove  their  claims  and  de- 
mands in  this  suit,  and  not  otherwise;  where- 
fore it  prayed  that  all  of  the  creditors  and 
stockholders  of  the  insolvent  association  be 
required,  by  proper  order  of  court,  to  pre- 
sent, file,  and  prove  their  claims  and  demands 
In  this  suit,  and  that  they  be  enjoined  from 
Instituting  any  separate  or  independent  suits 
against  the  plaintiff;  and  it  prayed  for  a 
final  adjudication  of  the  respective  rights  of 
all  the  parties  and  classes  of  stockholders 
concerned  In  said  estate,  and  that  the  court 
should  from  time  to  time  advise  and  direct 
the  plaintiff  assignee  in  the  administration 
of  the  said  assigned  estate;  and  prayed  that 
this  action  be  referred  to  the  commissioner  of 
this  court  under  such  orders  and  directions 
by  the  court  as  might  be  needful  and  proper 
to  the  final  settlement  and  distribution  of  the 
estate,  and  for  all  general  and  equitable  re- 
lief. 

"It  will  thus  be  seen  that  every  question 
of  law  involved  in  the  adjustment  of  the 
conflicting  rights  of  the  various  classes  of 
stockholders  of  the  .said  Insolvent  association 
were  presented  to  the  court  for  its  decision 
by  the  plaintiff  assignee  in  its  said  petition. 
It  is  not  alleged  in  the  assignee's  petition, 
nor  In  any  other  pleading  in  this  case,  how 
many  stockholders  there  are  In  the  insolvent 
association,  nor  how  many  shares  of  stock  are 
held  by  each.  But  the  books  and  accounts 
of  said  Insolvent  association  will  undoubtedly 
disclose  these  facts.  They  are  in  the  pos- 
session of  the  assignee.  On  August  23, 
1897,  a  stockholder.  Miss  Rosalie  Schana, 
came  in  and  filed  her  answer,  counterclaim, 
and  cross  petition,  setting  up  that  she  owned 
five  shares  of  stock  in  the  said  Insolvent  as- 
sociation, and  that  hers  was  installment 
stock,  and  that  there  were  various  classes  of 
installment  stockholders  In  said  association; 
that  In  her  class  there  were  many  persons 
owning  stock  similar  to  hers,  and  that  they 
w  ere  entitled  to  advantages  over  other  classes 
of  installment  stockholders  known  as  'paid- 
up  stockholders.'  She  therefore  asked,  and 
on  her  said  motion  an  order  was  entered  with- 
out objection,  that  she  be  appointed  to  de- 
fend for  all  holders  of  stock  of  the  class 
to  which  she  belonged.  On  December  4, 
1897,  P.  W.  Schafer,  another  stockholder,  fil- 
ed his  answer,  counterclaim,  and  cross  peti- 
tion as  a  withdrawing  stockholder,  and  pray- 
ed to  be  allowed  to  represent  and  defend  for 
all  withdrawing  stockholders  of  his  class, 
which  was  called  class  B  of  the  withdrawing 
stockholders.  On  October  2,  1897,  Leslie 
Pearce  filed  his  answer,  counterclaim,  and 
cross  petition,  setting  up  that  he  belonged  to 
a  certain  class  of  stockholders  or  creditors  of 
the  defunct  association.  He  denies  that  the 
withdrawing  stockholders  were  entitled  to 
any  preference  by  reason  of  their  filing,  with 
the  insolvent  association  before  the  assign- 
ment, their  notices  of  withdrawal;  that  the 


parties  similarly  situated  with  himself  were 
numerous,  and  he  asked  to  be  allowed  to  de- 
fend for  all  similarly,  situated  with  himself, 
and  for  a  reasonable  attorney's  fee  for  de- 
fending for  such   parties.    On  October  2, 

1897,  the  defendant  0.  H.  McDowell  filed  his 
answer,  counterclaim,  and  cross  petition,  set- 
ting up  that  he  owned  sundry  shares  of  stock 
In  the  defendant  company,  and  that  he,  with 
many  others  too  numerous  to  mention,  had 
given  notice  of  their  withdrawal,  and  he  ask- 
ed to  be  appointed  to  defend  for  all  similarly 
situated  with  himself;  and  such  order,  like 
all  others  of  like  character,  was  made  with- 
out objection  and  as  a  matter  of  course.  On 
December  17,  1897,  Claude  Paxton  and  Ed. 
G.  O'Rear,  borrowing  members,  filed  their  an- 
swer, counterclaim,  and  cross  petition,  and 
asked  to  be  allowed  to  represent  and  defend 
for  all  borrowing  members  not  otherwise  rep, 
resented;  which  order,  on  said  motion,  was 
likewise  made  without  objection  and  as  a 
matter  of  course.  On  October  2,  1897,  Ed- 
ward O'Brien  filed  his  answer,  counterclaim, 
and  cross  petition,  stating  that  he  was  a  bor- 
rowing stockholder  and  owned  20  shares  ($2,- 
000  worth  of  stock),  and  that  there  were 
many  others  like  himself,  and  he  asked  to  be 
appointed  to  represent  and  to  defend  for  all 
borrowing  stockholders,  Irrespective  of  any 
classes;  and  the  said  order,  like  the  others  of 
same  nature,  was  entered  without  objection 
and  as  a  matter  of  course.    On  January  3, 

1898,  J.  C.  Hughes  filed  his  answer,  counter- 
claim, and  cross  petition,  averring  that  he  was 
a  holder  of  Installment  stock  In  said  corpora- 
tion, and  he  asked  to  be  appointed  to  defend 
for  all  holders  of  installment  stock;  which  or- 
der, like  the  others,  went  without  objection 
and  as  a  matter  of  course.  The  estate  of  the 
insolvent  association  vested  in  the  assignee 
by  virtue  of  the  deed  of  assignment  By  the 
express  terms  of  the  statute  (Ky.  St  §  74), 
the  assignment  Is  for  the  benefit  of  all  the 
creditors  of  the  assignor  In  proportion  to  their 
respective  claims  after  the  payment  of  the 
expenses  of  the  trust.  It  will  be  observed 
that  the  assignee,  who  in  law  represents  all 
of  the  creditors  of  the  Insolvent  assigned  es- 
tate, in  its  petition  for  a  settlement  of  Its  ad- 
ministration thereof  pointed  out  to  the  court 
the  conflicting  claims  of  the  various  classes 
of  stockholders  as  they  appear  by  the  books 
and  records  of  said  association,  and  Invoked 
the  decision  of  the  court  upon  these  very  ques- 
tions In  order  to  a  proper  settlement  and  pay- 
ment of  their  said  claims.  The  articles  of 
incorporation,  by-laws,  books,  and  records  of 
the  insolvent  association,  as  shown  by  the 
pleadings,  were  and  are  all  in  the  hands  of 
the  assignee,  and  filed  as  exhibits  with  lis 
petition.  They  clearly  set  forth  and  show 
all  of  these  various  classes  of  claimant  share- 
holders,'and  to  which  class  each  and  every 
one  of  these  various  defendants  and  all  other 
members  belong;  and  the  certificates  of  mem- 
bership or  shares  of  stock  owned  by  the  vari- 
ous stockholders,  all  of  which  are  before  the 
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assignee  and  are  shown  by  the  books  In  bis 
possession,  clearly  show  every  fact  alleged  by 
the  various  defendants  In  their  various  an- 
swers, counterclaims,  and  cross  petitions. 
The  record  shows  that  up  to  this  day  not  a 
syllable  of  proof  has  been  taken  In  this  case. 
The  truth  is  there  are  no  issues  of  fact  In  the 
case  calling  for  proof,  as  far  as  the  pleadings 
show.  There  are  voluminous,  repeated  aver- 
ments of  legal  conclusions  as  to  the  legal 
rights  of  the  various  shareholders  who  have 
pleaded  In  this  action,  but  not  a  single  allega- 
tion of  fact  Is  alleged  which  the  by-laws, 
books,  and  records  of  the  corporation  in  the 
hands  of  the  assignee  do  not  clearly  show, 
and  which  has  not  been  alleged  In  the  plain- 
tiff's petition.  Up  to  this  date  there  has 
never  been  a  motion  for  an  order  of  refer- 
ence In  this  case,  nor  has  an  order  of  refer- 
ence to  the  commissioner  of  this  court  been 
made,  as  should  have  been  done  In  order  that 
he  (the  commissioner)  might,  under  specific 
directions  of  the  court,  ascertain  and  report 
the  numbers  of  the  various  classes  of  share- 
holders or  creditors  of  the  defunct  concern, 
and  the  members  of  each,  and  their  respec- 
tive claims,  and  the  equities  and  priorities,  If 
any,  existing  between  the  said  classes  and 
the  members  thereof.  It  was  no  part  of  the 
duty  of  the  court,  without  a  motion  to  that 
effect  to  have  directed  an  order  of  reference 
in  this  case.  In  suits  of  this  character  for 
the  settlement  of  Insolvent  estates,  the  ques- 
tions of  law  presented  in  the  petition  by  the 
fiduciary  and  upon  which  the  decision  of  the 
court  is  invoked,  and  all  other  questions  of 
law  raised  by  the  pleadings  touching  the  con- 
flicting rights  of  the  claimants,  should  first 
be  settled  by  the  court,  and  then  a  judgment 
quod  computet,  followed  by  an  order  of  refer- 
ence, based  upon  the  said  decision  of  the 
court,  with  directions  to  the  commissioner  to 
adjust  and  report  upon  the  claims,  equities, 
and  priorities  of  the  several  classes  of  stock- 
holders and  creditors  in  accordance  with  the 
principles  of  law  thus  settled  by  the  court. 
Story,  Eq.  PI.  i  90.  The  duty  of  a  commis- 
sioner, under  such  an  order  of  reference,  is 
to  advertise  for  all  stockholders,  claimants, 
and  creditors  of  the  defunct  assigned  estate 
to  appear  before  him,  and  to  present,  file,  and 
prove  their  claims  within  a  reasonable  time 
(the  particular  time  to  be  fixed  in  such  no- 
tice), or  thereafter  to  be  forever  barred.  In 
accordance  with  such  an  order  of  reference 
and  notice,  after  the  expiration  of  the  period 
therein  named,  it  Is  the  duty  of  the  commis- 
sioner to  make  up  his  report,  and  file  it  in 
the  court  with  as  little  delay  as  possible. 
Had  such  a  course  (which  is  the  only  proper 
course)  been  pursued  in  this  case,  doubtless 
this  Insolvent  assigned  estate  would  be  al- 
most ready  to  be  wound  up  and  settled,  and 
the  money  realized  from  the  assets  distribut- 
ed among  those  entitled  thereto.  It  is  now 
over  16  months  since  the  petition  was  filed, 
on  August  6,  1887,  in  this  case.  If  the  at- 
torneys become  Impatient  for  their  fees  In 


such  cases  of  long  delay  in  the  settlement  of 
such  estates,  what  may  justly  be  the  feelings 
of  creditors  and  stockholders  to  whom  the  as- 
sets belong,  and  who  of  right  are  entitled  to 
a  distribution  of  the  proceeds  thereof?  It 
will  not  be  denied  that  judicial  proceedings 
in  winding  up  Insolvent  estates  and  the  es- 
tates of  decedents  ought  to  be  as  inexpen- 
sive and  as  expeditious  as  possible.  No  costs 
should  be  Incurred  that  are  not  reasonably 
necessary  to  a  full,  legal,  and  equitable  settle- 
ment of  such  estates.  It  was  proper  that 
the  assignee  should  file  its  petition  for  the 
settlement  of  this  estate  as  soon  as  It  did.  In 
order  that  It  might  not  be  harassed  by  a  mul- 
tiplicity of  suits  Involving  a  race  of  diligence 
between  the  different  creditors  in  the  vari- 
ous classes  striving  for  an  undue  preference. 
This  Is  not  a  suit  Instituted  by  a  stockholder 
or  any  class  of  stockholders  against  the  as- 
signee to  compel  it  to  settle  this  estate.  In 
such  a  case  it  would  be  admissible,  un- 
doubtedly, for  the  requisite  statutory  number 
of  creditors  in  Interest  under  the  statute  to 
file  a  suit  in  their  own  behalf  and  in  behalf 
of  all  other  creditors  to  compel  a  derelict  or 
defaulting  fiduciary  to  settle  and  distribute 
the  estate,  and  to  have  a  reasonable  allow- 
ance for  themselves  and  their  attorney  for 
the  Institution  and  prosecution  of  the  suit. 
On  the  petition,  however,  of  an  assignee  or 
other  fiduciary  for  a  settlement  of  an  estate 
In  his  hands,  setting  out  in  said  petition  the 
conflicting  equities,  rights.  Hens,  or  prefer- 
ences of  different  classes  of  creditors  or 
claimants,  the  court  will  distinguish  between 
such  conflicting  classes,  and  settle  the  law 
between  them,  and  direct  the  commissioner, 
in  an  order  of  reference,  to  ascertain  and  re- 
port upon  the  claims  of  the  various  classes  hi 
accordance  with  its  rulings  thereon.  Where 
there  are  conflicting  claims  which  It  Is  diffi- 
cult to  adjust,  or  where  there  are  difficulties 
In  determining  the  proper  mode  or  order  of 
payment  or  distribution,  it  Is  the  duty  of  the 
assignee  to  file  his  bill  In  equity  for  advice 
and  directions  in  the  premises.  BurrlU. 
Asslgnm.  p.  633,  §  384.  The  assignee  should 
settle  the  estate  and  dose  his  crust  within 
the  shortest  reasonable  time.  Diligence  and 
good  faith  are  strictly  required  of  the  as- 
signee in  the  execution  of  his  trust  With- 
out such  diligence  in  the  execution  of  the 
trust  the  assignments,  instead  of  being  for 
the  benefit  of  creditors,  will  be  made  the 
means  of  hindering  and  delaying  them,  in 
which  latter  event  the  assignee  is  liable  in 
damages  and  subject  to  removal.  Eicks  v. 
Copeland,  53  Tex.  581;  Abercromble  ▼.  Brad- 
ford. 16  Ala.  560;  Cunningham  v.  Freeborn, 
11  Wend.  241.  Under  section  82  of  the  Ken- 
tucky Statutes,  the  assignee  In  a  voluntary 
deed  of  assignment  is  subject  to  the  orders 
and  jurisdiction  of  the  county  court  in  the 
administration  and  management  of  the  as 
signed  estate.  By  section  96,  Id.,  the  as- 
signee or  a  creditor  or  creditors  representing 
one-fourth  of  the  liabilities  may  file  a  suit  In 
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equity  In  the  circuit  court  for  the  settlement 
of  the  estate.  When  this  Is  done,  the  Juris- 
diction of  the  county  court  over  the  assignee 
and  the  assigned  estate  ceases  eo  lnstante, 
and  thenceforward  the  assignee  and  the  as- 
signed estate  are  exclusively  subject  to  the 
control  and  Jurisdiction  of  the  circuit  court  In 
equity.  Thenceforward  the  methods  of  pro- 
cedure upon  the  accounting  and  settlement 
are  regulated  by  the  practice  and  rules  of 
courts  of  chancery  In  accordance  with  the 
general  jurisdiction  of  such  courts  over  trusts 
and  trustees.  It  Is  the  duty  of  the  fiduciary 
—and  such  duty  has  been  performed  by  the 
assignee  in  this  case— to  set  up  in  his  petition 
for  a  settlement  the  controverted  questions 
of  law  and  conflicting  claims  of  creditors  as 
they  appear  before  him.  We  have  seen  that 
the  assignee  in  this  case,  m  Its  petition  filed 
on  the  6th  day  of  August,  1897,  pointedly 
called  the  court's  attention  to,  and  Invoked 
its  decision  upon,  the  question  of  law  whether 
or  not  the  withdrawing  creditors,  in  the  final 
settlement  and  distribution  which  It  was 
seeking  to  make,  should  be  allowed  any  pref- 
erence over  other  creditors  and  stockholders 
of  the  said  insolvent  association  who  had  not 
withdrawn.  And  so,  in  regard  to  other  ques- 
tions of  preference  and  conflicting  claims  be- 
tween the  several  classes  of  creditors  owning 
stock  In  the  said  insolvent  association,  the 
assignee  in  its  petition,  by  proper  averments, 
raised  the  questions  of  law  affecting  the 
same,  and  Invoked  the  court's  decision  there- 
on, In  order  that  the  order  of  reference  and 
the  report  of  the  commissioner  might  be  in 
accordance  therewith. 

"This  brings  us  to  consider  the  court's  duty 
on  the  motion  before  it  On  the  2d  day  of 
October,  1898,  as  we  have  seen.  0.  H.. Mc- 
Dowell, whose  motion  we  are  considering, 
filed  his  answer,  counterclaim,  and  cross  pe- 
tition in  this  case,  in  which  he  states,  among 
other  things,  that  there  are  numerous  stock- 
holders or  creditors  of  the  class  to  which  be 
belongs  whose  names  are  not  known  to  him, 
nnd  who  duly  gave  to  the  defendant  associa- 
tion, more  than  30  days  before  the  assign- 
ment, as  set  out  in  the  plaintiff's  petition, 
notices  of  their  withdrawal  of  stock,  and 
that  they  surrendered  to  the  defendant  asso- 
ciation their  certificate  of  stock  held  by  them, 
respectively,  on  which  was  Indorsed  the  fol- 
lowing: 'For  value  received,  I  hereby  as- 
sign, transfer,  sell,  and  set  over  all  my  rights, . 
Interest,  and  title  In  and  to  the  shares  of 
stock  mentioned  In  the  within  certificate  to 
the  Columbia  Building,  Loan  &  Savings  As- 
sociation, of  Jefferson  county,  state  of  Ken- 
tucky.' This  allegation  is  not  controverted, 
and,  if  true,  which  it  must  be  assumed  to  be, 
then  all  the  certificates  of  stock  of  the  with- 
drawing members  whom  he  claims  to  repre- 
sent had  been  delivered,  and  were  turned 
over  to,  and  were  In  possession  of,  the  in- 
solvent association,  with  the  said  Indorse- 
ments thereon,  and  per  consequence  within 
the  knowledge  and  in  the  possession  of  the 


assignee.  No  proof,  therefore,  was  necessary 
to  be  taken  upon  this  question,  and,  indeed, 
none  ever  has  been  taken  in  this  case  in 
support  of  that  or  any  other  allegation  In 
any  pleading  filed  by  any  of  the  parties  to 
the  record.  The  statute  cited  supra,  under 
which  this  class  of  creditors  claimed  this 
preference,  need  not  and  should  not  be  plead- 
ed; therefore  the  answer,  counterclaim,  and 
cross  petition  of  defendant  McDowell  al- 
leged no  fact  which  was  not  known  to  the 
assignee  and  which  was  not  a  matter  of  law 
as  well  as  a  matter  of  record  in  and  among 
the  papers,  books,  and  records  of  the  insol- 
vent concern  in  the  possession  of  the  said 
assignee,  and  would  necessarily  have  to  be 
produced  before  the  commissioner  under  the 
order  of  reference,  and  passed  on  by  him  in 
accordance  with  the  rulings  and  directions 
by  the  court  set  out  in  the  order  of  refer- 
ence. Whether,  therefore,  the  defendant  Mc- 
Dowell represented  the  other  withdrawing 
shareholders  similarly  situated  with  himself 
or  not  is  a  matter  of  no  concern  or  Interest 
whatever  to  the  class  he  sought  to  represent, 
and  could  be  of  no  advantage  or  disadvan- 
tage to  them  one  way  or  the  other.  He.  could 
not  benefit  them  by  being  appointed  to  de- 
fend for  them,  nor  would  they  have  been 
prejudiced  by  having  no  one  appointed  to 
represent  them,  because  the  assignee  repre- 
sented them,  and  their  legal  rights,  whatever 
they  might  be,  appeared  by  the  books,  rec- 
ords, and  papers  and  certificates  of  mem- 
bership delivered  to  the  assignee,  and  filed 
by  him  in  this  case,  and  which  had  neces- 
sarily, under  the  petition,  to  be  passed  upon 
by  the  court  before  an  order  of  reference 
could  be  made,  and  reported  on  by  the  com- 
missioner before  a  final  settlement  could  be 
had.  His  appointment  could  not  and  In  no 
wise  has  benefited  the  assigned  estate.  It 
did  not  prevent  a  multiplicity  of  suits,  nor 
has  it  facilitated  or  expedited  the  settlement 
of  the  estate,  nor  hastened  the  closing  of 
the  trust  Its  only  effect,  If  this  motion  Is 
sustained.  Is  to  lessen,  pro  tanto,  the  distribu- 
tion among  creditors  by  burdening  the  as- 
signed estate  with  unnecessary  costs  in  the 
way  of  attorney's  fees  which  should  not  be 
allowed.  This  observation  applies  with  equal 
force  to  the  other  different  classes  of  share- 
holders or  creditors  whom  the  several  sep- 
arate defendants  In  this  case  have  sought 
through  similar  orders  of  the  court  to  repre- 
sent In  his  answer,  counterclaim,  and  cross 
petition,  the  defendant  McDowell  makes  the 
following  allegation:  'Defendant  does  not 
know  the  exact  amount  due  to  him,  or  to 
other  members  of  his  class  as  aforesaid,  but 
that  said  sums  are  peculiarly  within  the 
knowledge  of  the  plaintiff,  the  assignee,  and 
are  shown  by  the  books  of  said  association 
now  in  the  plaintiff's  [assignee's]  possession.' 
The  assignee  has  never  disputed  the  rights  of 
any  creditor  or  class  of  creditors;  but  in  its 
petition,  as  I  have  shown,  raised  the  very 
questions  which  these   several  defendants 
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have  sought  to  raise,  viz.  whether  they  or 
any  of  them  were  entitled  to  any  preference 
or  priority  among  and  between  themselves. 
And  upon  these  questions  the  assignee,  in 
its  petition,  Invoked  the  decision  of  the  court 
The  defendant  McDowell,  in  his  answer,  fur- 
ther states  'that  the  said  association,  prior 
to  Its  assignment,  became  Indebted  to  him 
and  to  all  others  of  his  class  in  the  sums  and 
amounts  that  will  be  shown  to  be  due  them 
by  the  books  of  the  company  upon  their  no- 
tice of  withdrawal,  and  the  sale  and  assign- 
ment of  their  stock  to  the  defendant  corpora- 
tion as  herein  set  out,  and  that  said  demands 
became  due  within  thirty  days,  respectively, 
from  the  date  of  said  surrender  of  said  stock, 
and  prior  to  the  date  of  the  assignment  of 
the  defendant  corporation  to  the  plaintiff, 
and  that  demand  for  payment  bad  been  re- 
fused.' If  this  averment  be  true  (which  It 
must  be  assumed  It  Is)  that  the  facts  stated 
in  his  answer  appear  from  the  books  of  the 
corporation  in  possession  of  the  assignee, 
what  necessity  could  there  be  for  this  class 
of  creditors  and  the  other  classes  to  have  a 
nominal  party  to  represent  them,  any  more 
than  there  would  be  for  the  general  creditors 
of  any  Insolvent  estate  or  of  a  decedent's  es- 
tate and  the  different  classes  of  such  cred- 
itors to  have  some  one  represent  them  in  a 
suit  where  the  administrator  or  executor 
tiles  his  petition  to  settle  the  same?  This  is 
substantially  all  that  Is  stated  In  the  answer, 
counterclaim,  and  cross  petition  of  the  claim- 
ant 0.  R.  McDowell,  filed  October  2,  1897. 
For  the  purpose  of  again  raising  the  question 
of  law  which  It  had  raised  In  its  original  pe- 
tition, viz.  whether  the  withdrawing  cred- 
itors were  entitled  to  a  preference,  the  as- 
signee, on  November  20,  1887,  filed  Its  de- 
murrer to  the  answer,  counterclaim,  and 
cross  petition  of  C.  R.  McDowell,  and  filed 
Its  reply,  reaffirming  the  facts  set  up  in  Its 
original  petition  as  to  the  withdrawal  and 
claims  of  McDowell  and  the  class  of  cred- 
itors to  which  he  belonged;  to  which  reply 
McDowell  demurred;  thus,  for  the  third 
time,  raising  the  same  question  of  law  which 
had  been  raised  by  the  original  petition  and 
by  the  demurrer  of  the  plaintiff  to  McDow- 
ell's answer,  counterclaim,  and  cross  peti- 
tion. These  demurrers  were  submitted,  and 
on  January  29,  1898,  Judge  Fontaine  Fox,  as- 
sociate counsel  for  McDowell  as  shown  by 
the  record,  filed  a  short  brief  of  a  page  in 
length,  and  James  Quarles,  also  counsel  for 
McDowell,  filed  an  extended  and  able  brief 
in  the  case.  At  the  close  of  this  brief,  Judge 
Fox  referred  to  and  sent  out  with  it  a  brief 
of  Mr.  W.  W.  Watte  filed  in  a  case  In  the 
common  pleas  court,  in  which  the  same  ques- 
tions were  involved,  and  in  which  case  Mr. 
Watts  was  of  counsel.  Mr.  Watts*  brief  was 
a  painstaking  exposition  of  the  law  and  re- 
views of  the  authorities  in  England  and  in 
this  country  on  the  legal  questions  involved, 
and,  with  a  frankness  highly  creditable  to 
him,  he  cited  all  the  cases  pro  and  con  In 


England  on  the  question,  where  undoubtedly 
the  weight  of  authority  is  in  favor  of  the 
claim  to  a  preference  by  the  withdrawing 
stockholders.  He  also  cited  all  the  cases  in 
this  country  bearing  on  the  point,  where 
there  is  a  decided  diversity  of  Judicial  opin- 
ion on  the  subject,  but  where,  as  he  frankly 
admitted,  the  weight  of  judicial  authority  is 
against  the  contention  of  the  withdrawing 
shareholders.  This  brief  of  Mr.  Watts  was 
read  with  interest  and  profit  by  the  court, 
and,  If  the  court  had  entertained  any  doubt 
of  the  reason  and  justice  In  law  or  equity  of 
his  contention  in  favor  of  the  withdrawing 
creditors,  this  brief  of  Mr.  Watts  would 
have  removed  it  On  February  5,  1898,  the 
court  passed  on  the  demurrer  of  the  assignee 
to  the  answer,  counterclaim,  and  cross  peti- 
tion of  -  C.  R.  McDowell  and  the  withdrawing 
creditors,  and  held,  as  will  appear  by  mem- 
oranda upon  the  wrapper  of  that  date,  that 
the  withdrawing  creditors  had  a  contract 
right  to  withdraw  from  the  association,  fixed 
and  vested  in  them  by  their  certificate  of 
membership,  by  the  statute  law  of  the  state, 
and  by  the  by-laws  of  said  association,  and 
that  they  were  entitled  to  have  said  contract 
right  enforced,  notwithstanding  an  advantage 
would  thereby  be  obtained  by  them  over 
those  members  of  the  association  who  did 
not  avail  themselves  of  their  contract  right 
to  withdraw.  It  has  not  been  made  to  ap- 
pear by  allegation  or  proof  how  many  with- 
drawing stockholders  there  are,  or  who  they 
are,  or  how  much  they  are  entitled  to  apiece 
or  in  the  aggregate.  Thus  stands  their  case 
as  it  appears  from  the  record  now  before  the 
court  It  seems  that  the  assignee  has  from 
time  to  time  paid  money  into  court  and  pro- 
cured orders  for  the  custody  and  preserva- 
tion of  the  property,  and  since  this  submis- 
sion has  filed  an  extended  report  of  its  acts 
and  doings  for  the  past  year,  and  that  at  this 
time  there  Is  over  $12,000  to  the  credit  of  the 
assignee  in  court  for  the  benefit  of  creditors 
or  members  of  the  association. 

"The  questions  raised  by  the  other  six  de- 
fendant creditors  who  filed  their  answers  and 
counterclaims  and  cross  petitions,  and  who 
were  on  their  respective  motions  appointed  to 
represent  the  members  of  the  association  be- 
longing to  their  respective  classes,  have  not 
been  pa  ssed  upon  by  the  court  These  other  six 
defendant  members,  belonging  to  as  many  dif- 
ferent classes,  who  have  come  into  the  court 
to  assert  their  individual  rights,  -and  at  the 
same  time,  by  motion,  have  obtained  orders 
appointing  themselves  to  represent  the  said 
several  respective  classes  of  shareholders  or 
creditors  holding  similar  claims,  are  self-con- 
stituted subassignees  or  deputy  assignees  un- 
dertaking to  represent  the  rights  of  said 
classes,  and  thereby  to  perform  the  duties  to 
that  extent  which  the  law  Imposed  on  the 
original  assignee  under  the  deed  of  assign- 
ment They  occupy  the  same  relation  to  their 
respective  classes  which  McDowell  does  t< 
the  class  he  claims  to  represent  and,  if  anj 
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one  of  them  is  entitled  to  an  allowance  as  a 
fee  on  account  for  his  attorney  against  the 
insolvent  association,  to  be  charged  against 
the  fund  coming  to  his  particular  class,  such 
undoubtedly  is  equally  the  right  of  each  and 
every  other  one  of  these  self-constituted  sub- 
assignees  or  deputy  assignees.  The  carcass ' 
or  corpus  of  the  estate  is  upon  the  judicial 
table.  In  law  and  equity  it  belongs  to  the 
creditors  and  shareholders  of  the  Insolvent 
concern  whose  assets  are  under  the  adminis- 
tration of  the  original  assignee  in  this  court 
of  equity.  Shall  It  be  consumed  in  unneces- 
sary attorney's  fees,  or  shall  it  be  divided 
among  those  to  whom  It  belongs?  Lord  Sher- 
brooke,  In  attacking  a  vicious  system  of  costs 
and  expenses  which  had  been  permitted  to  go, 
for  a  long  time,  unchecked  and  unrebuked  in 
England,  in  the  settlement  of  insolvent  es- 
tates, used  the  following  apt  language,  which 
is  peculiarly  appropriate  to  a  kindred  proce- 
dure which  has  crept  into  our  courts  In  the 
settlement  of  Insolvent  estates  and  the  es- 
tates of  dead  men:  'It  is,'  said  his  lordship, 
'a  complicated  and  ponderous  system  of  ma- 
chinery for  grinding  up  Insolvent  estates,  In 
which  the  whole  of  the  product  Is  taken  up  to 
pay  the  toll.  It  is  an  Illusory  equity  which 
eats  the  oyster  up  in  fees  and  costs,  and  pre- 
sents the  creditors  with  the  melancholy  equal- 
ity of  the  shells.'  A  similar  allowance  to  that 
claimed  by  McDowell,  If  allowed  to  the  other 
six  self-constituted  deputy  assignees,  defend- 
ant shareholders,  representing  the  other  six 
classes  of  creditors,  would  not  only  consume 
the  $12,000,  the  fund  in  court,— the  oyster,— 
but  would  even  deny  to  the  unhappy  creditors 
'the  melancholy  equality  of  the  shells.'  No 
one  will  question  the  right  of  any  single  cred- 
itor or  any  number  of  creditors  to  employ  his 
or  their  own  counsel  to  represent  blm  or 
them,  and  to  pay  or  contract  to  pay  such 
counsel  anything  he  or  they  see  fit  to  pay 
him  as  their  lawyer;  but  the  question  pre- 
sented on  this  hearing  is  whether  a  class  of 
creditors  or  shareholders  of  an  Insolvent  as- 
signed corporation  whose  claims  and  shares 
of  stock  are  before  the  assignee  and  the  court, 
and  whose  rights  it  is  necessary  to  a  final  set- 
tlement shall  be  adjudicated,  can  be  made  to 
pay  the  fees  of  attorneys  whom  they  have 
never  employed,  and  who  perhaps,  It  may  be, 
they  even  do  not  know  claim  to  represent 
them;  and  this,  too,  where  the  facts  upon 
which  their  rights  are  based  appear  on  the 
records  of  the  assigned  association  in  the  pos- 
session of  the  assignee,  and  must  be  passed 
on  by  the  court,  and  consequently  where  it  is 
wholly  unnecessary  to  have  any  one  ap- 
pointed to  represent  them.  Every  claimant 
or  shareholder  of  every  class  In  this  Insolvent 
association  has  an  Inchoate  right  in  this  suit 
Indeed,  it  may  not  improperly  be  said  that 
each  and  every  one  of  them  had  a  vested 
right  In  this  suit,  and  that  the  rights  of  no 
single  creditor  or  shareholder,  as  the  plain- 
tiff's petition  is  framed,  can  be  adjusted  with- 


out deciding  upon  and  adjusting  the  conflict- 
ing rights  and  principles  of  all  the  creditors 
and  claimants  of  every  class  as  they  appear 
upon  the  books  and  records  of  the  insolvent 
association.  The  assignee  found  the  affairs 
of  the  Insolvent  estate  so  involved  and  com- 
plicated that  It  could  not  safely  administer 
the  same,  except  under  the  direction  of  a 
court  of  equity.  It  instituted  this  suit  for  a 
full  and  final  settlement  and  distribution  of 
the  Insolvent  estate,  and  prayed  for  an  order 
of  reference.  This  case  should  be  referred  on 
motion  to  the  commissioner  of  this  court  in 
accordance  with  the  prayer  of  the  petition, 
with  directions  to  cause  all  the  shareholders 
and  creditors  of  the  Insolvent  estate,  upon 
due  public  notice  to  be  given  by  the  commis- 
sioner, to  come  before  him,  and  present  and 
prove  their  debts  or  claims  within  a  reason- 
able time  fixed  In  the  said  notice,  and  such 
order  of  reference  should  direct  the  commis- 
sioner In  what  manner  and  upon  what  prin- 
ciples of  law  he  should  make  up  his  report 
among  these  conflicting  claimants  and  class- 
es. Under  such  an  order  of  reference,  all  of 
the  said  creditors  and  shareholders  would  be 
compelled  to  come  in  and  file  and  prove  up 
their  claims  within  a  reasonable  time  (the 
period  to  be  fixed  by  the  commissioner  in  said 
notice),  or  be  forever  barred,  and  the  duty  of 
the  commissioner  would  be  to  speedily  make 
his  report  after  the  expiration  of  such  time, 
to  the  end  that  the  court,  by  final  judgment 
of  settlement,  could  direct  a  distribution  of 
the  fund  In  court  to  and  among  those  entitled 
thereto.  This  was  and  Is  the  plain,  simple 
duty  of  this  assignee  and  of  every  assignee, 
according  to  all  the  authorities  and  principles 
of  equity  Jurisprudence  governing  the  admin- 
istration of  insolvent  estates.  For  a  perfect 
form  of  the  order  of  reference  In  such  cases, 
see  Pratt  v.  Adams,  7  Paige,  615.  The  juris- 
diction of  courts  of  equity  in  the  administra- 
tion of  the  assets  of  insolvent  estates  and  of 
estates  of  decedents  is  founded  upon  the  prin- 
ciple that  it  is  the  duty  of  the  court  to  compel 
the  fiduciary  to  execute  and  perform  the  du- 
ties of  his  trust  equitably  and  speedily,  to  the 
end  that  the  trust  fund  may  be  distributed 
among  those  entitled  thereto. 

"In  section  554,  1  Story,  Eq.  Jur.,  In  speak- 
ing of  suits  by  executors  or  administrators, 
which,  of  course,  applies  with  equal  force 
to  assignees  in  the  settlement  of  estates  un- 
der their  administration,  the  learned  author 
says:  'It  is  competent  for  him  [the  fiduci- 
ary] to  institute  a  suit  against  the  creditors 
generally  for  the  purpose  of  having  all  these 
claims  adjusted,  and  a  final  decree  settling 
the  order  and  payment  of  the  assets.  *  *  • 
But  it  has  been  said  that  these  bills  in  equity 
may  be  made  use  of  by  executors  and  ad- 
ministrators to  keep  creditors  out  of  their 
money  longer  than  they  otherwise  would  be.' 
Speaking  of  such  suits  by  such  fiduciaries, 
the  learned  author,  at  section  545,  uses  the 
following  language:   'But  upon  such  a  bill 
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brought  by  an  executor  or  administrator  the 
court  will  not  interpose,  by  way  of  injunc- 
tion, to  prohibit  creditors  proceeding  at  law, 
until  there  has  been  a  decree  against  the 
executor  or  administrator  (or  fiduciary)  to 
account  in  that  suit;  for  otherwise  the  lat- 
ter might  without  reason  make  it  a  ground 
of  undue  delay  of  the  creditors.'  The  author 
goes  on  to  say,  at  section  546,  'But  the  more 
ordinary  case  of  relief  sought  in  equity  cases 
of  administration  is  by  creditors,  which  may 
either  be  by  a  single  creditor  for  himself 
alone  against  the  fiduciary,  or  on  behalf  of 
all  other  creditors.'  The  object  of  this  suit 
by  the  assignee  is  to  compel  all  of  the  cred- 
itors to  come  in  and  prove  their  claims,  and 
to  have  the  legal  disputes  between  their  con- 
flicting rights  adjusted  by  the  court,  to  the 
end  that  there  may  be  a  final  settlement  of 
its  administration,  and  a  distribution  of  the 
assets  to  and  among  those  entitled  thereto. 
Whether  this  suit  has  been  fruitful  of  the 
delay  of  which  the  learned  author  speaks, 
and,  if  so,  who  is  to  blame  therefor,  it  is 
not  necessary  to  decide  on  this  hearing.  If, 
in  the  settlement  of  insolvent  estates  and 
the  estates  of  decedents  under  process  of 
administration  In  the  hands  of  assignees  or 
personal  representatives  or  other  fiduciaries, 
it  Is  competent,  where  a  suit  is  brought  by 
such  a  fiduciary  for  a  settlement  of  the 
estate,  for  a  creditor  or  for  several  creditors 
belonging  to  any  class  or  classes  of  claim- 
ants against  the  estate  to  come  in  and  have 
himself  or  themselves  appointed  in  lnvltum 
to  represent  all  other  creditors  having  In- 
terests or  claims  against  the  estate  like  his 
or  theirs,  and  because  the  decision  of  his 
or  their  claim  Involves  a  decision  of  the 
claims  of  all  creditors  of  the  same  class 
with  him  or  them,  to  claim  an  allowance 
for  his  or  their  attorneys,  to  be  taxed  upon 
and  paid  out  of  the  fund  coming  to  such 
creditors,  it  is  plain  to  be  seen  that  where 
there  are  numerous  classes  of  creditors,  as 
there  are  apt  to  be  in  every  decedent's  estate 
and  in  every  Insolvent  estate  of  any  magni- 
tude, the  assets  will  be  devoured  and  con- 
sumed in  the  payment  of  such  attorney's 
fees.  In  every  assigned  estate  there  are  apt 
to  be  different  classes  of  creditors.  See  sec- 
tion 74,  Ky.  St  If  the  assignor  were  a 
trustee  of  an  express  trust,  either  by  will 
or  deed,  or  a  personal  representative,  execu- 
tor, or  administrator  of  a  decedent's  estate, 
or  guardian  of  infant  wards,  or  a  committee 
of  a  lunatic,  or  suppose  he  stood  in  every 
one  of  these  fiducial  relations,  and  owed 
debts  in  his  said  various  fiducial  capacities 
as  guardian,  committee,  trustee  under  an 
express  trust  created  by  deed  or  will,  or  ad- 
ministrator of  one  man's  estate,  and  execu- 
tor of  another's,  such  debts,  under  the  stat- 
ute cited  supra,  would  have  precedence  and 
be  prior  In  equity  to  general  creditors;  and 


the  assets  of  his  estate  in  the  hands  of  his 
assignee  would  be  subject  to  the  payment 
of  such  debts  before  general  creditors  could 
get  a  cent  Let  us  suppose  that  such  an 
assignor,  In  addition  to  these  various  fiducial 
liabilities,  had  liens  by  contract  or  by  opera- 
tion of  law  as  by  mortgage  or  vendor's  lien, 
or  mechanics'  and  material  men's  liens  on 
his  real  estate,  such  liens  would  have  preced- 
ence over  the  fiducial  liabilities  so  far  as 
the  estate  In  lien  is  concerned;  that  la,  over 
his  debts  as  guardian,  committee,  trustee, 
or  personal  representative,  and  over  his  gen- 
eral creditors.  Suppose  such  an  assignor, 
being  the  owner  of  a  large  estate,  had  made 
a  deed  of  assignment  and  his  assignee  had 
filed  his  petition  in  equity  for  a  final  admin- 
istration of  the  assigned  estate,  and  alleged 
In  his  petition  that  the  assignor  had  been  a 
guardian,  committee,  trustee,  and  personal 
representative,  and  that  there  were  various 
and  divers  creditors  of  his  growing  out  of 
these  various  fiducial  relations,  and  that  bis 
real  estate  was  subject  to  a  mortgage  lien 
and  to  a  vendor's  lien  and  a  mechanic's  and 
material  man's  lffen,  and  that  there  were 
general  creditors,  and  should  pray  in  his  peti- 
tion for  an  order  of  reference  to  the  com- 
missioner, with  proper  Instructions  to  report 
upon  the  various  conflicting  claims;  in  such 
a  suit  would  it  be  competent  or  permissible 
for  a  single  creditor  from  each  one  of  these 
various  classes,  amounting  to  a  dozen  or 
more  m  number,  to  come  in,  and,  by  answer, 
counterclaim,  and  cross  petition,  set  up  his 
individual  claims,  and  have  himself  appoint- 
ed to  represent  the  creditors  of  the  respective 
class  to  which  he  belonged,  and  raise  the 
very  questions  which  the  assignee  In  his 
petition  had  raised,  and  which,  on  an  order 
of  reference,  the  commissioner  would  be 
bound  to  decide  and  report  upon,  and  for 
so  doing  have  an  allowance  for  a  fee  made 
In  each  case  to  him,  the  said  creditor,  to  be 
taxed  and  paid  out  of  the  funds  coming  to 
those  having  similar  claims  of  equal  rank 
and  dignity  with  his  own?  I  apprehend 
not  The  law  would  not  tolerate  a  dead 
man's  estate  to  be  thus  mangled  and  de- 
voured in  costs.  The  principle  and  practice 
are  the  same  In  the  settlement  of  an  insol- 
vent estate.  Such  a  procedure  In  a  suit  by  an 
administrator  or  an  executor  for  the  settle- 
ment of  a  decedent's  estate  would  not  be 
tolerated  for  a  moment  Neither  my  recol- 
lection nor  research  furnishes  a  single  case 
authorizing  such  a  proceeding.  It  follows 
that  the  motion  of  the  creditor  McDowell 
for  an  allowance  against  the  insolvent  estate 
of  $2,500,  on  account  for  an  attorney's  fee 
to  be  taxed  upon  and  paid  out  of  the  fund 
coming  to  the  withdrawing  creditors,  cannot 
be  granted  upon  the  plainest  principle  of 
equity  procedure."  Wherefore  the  petition 
is  overruled. 
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MARTIN  et  aU 

(Court  of  Appeal*  of  Kentucky.   June  17, 
1899.) 

APPEAL- NECESSITY  OP  MOTION  POR  NEW 
TRIAL,. 

A  judgment  in  an  action  in  equity,  though 
cpon  legal  issues,  may  be  reviewed  on  appeal, 
without  a  motion  for  new  trial. 

"Not  to  be  officially  reported." 
Opinion  modified  on  its  face,  and  judg- 
ment affirmed. 
For  former  report,  see  51  8.  W.  315. 

DC  RELLE,  JT.  Appellant  brought  suit 
against  appellees  upon  their  note  for  5630, 
upon  which  were  credits  amounting  to  near- 
ly $200.  In  their  answer  and  counterclaim, 
appellees  pleaded— First,  a  special  plea  of 
non  est  factum,  alleging  that  the  words, 
"This  note  is  secured  by  the  book  acct  notes 
transferred  and  assigned  this  day  as  collat- 
eral security,"  were  not  in  the  note  when  It 
was  executed  and  delivered,  and  were  insert- 
ed In  the  face  thereof  after  its  execution  and 
delivery,  without  the  knowledge  or  consent 
of  either  of  them;  second,  that  the  note  was 
given  as  evidence  of  a  full  settlement  as  of 
its  date,  and  that  at  the  same  time,  In  full 
accord  and  satisfaction  thereof,  they  assign- 
ed and  transferred  notes  and  accounts  aggre- 
gating In  face  value  $1,002.63,  of  which  at 
least  $850  were  at  that  time  good  and  col- 
lectible, and  that  appellant  agreed  to  collect 
them,  and  apply  the  proceeds  in  discharge 
of  the  indebtedness  of  $630,  and  to  return 
whatever  notes  and  accounts  remained  un- 
collected after  the  discharge  of  such  indebt- 
edness, but  that  appellant  did  not  collect,  or 
use  any  diligence  to  collect,  the  greater  part 
of  such  notes  and  accounts,  and  that  by  rea- 
son of  such  failure  appellees  had  been  dam- 
aged in  the  sum  of  $200.  A  demurrer  to  the 
first  paragraph  was  sustained.  Appellant  re- 
plied to  the  second  paragraph  of  the  answer 
and  counterclaim,  denying  the  accord  and 
satisfaction,  or  that  it  had  received  the  notes 
or  accounts  in  satisfaction  of  the  note  or  any 
part  thereof.  It  further  pleaded  that  the  as- 
signment indorsed  upon  the  notes  and  ac- 
counts was,  through  mistake,  made  as  in 
part  payment,  but  that  they  were  only  as- 
signed as  collateral  security;  denied  that 
$850  of  them  were  collectible;  denied  that  it 
had  not  used  diligence  in  collecting  the  notes 
And  accounts;  and  averred  that  it  had  used 
diligence,  had  given  credit  for  all  the  sums 
collected,  and  that  none  of  the  uncollected 
ones  "are  collectible  by  law."  In  their  re- 
joinder appellees  denied  the  affirmative  aver- 
ments of  the  reply,  and  again  pleaded  the  al- 
teration averred  in  the  answer.  The  surre- 
joinder put  in  issue  the  alleged  alteration. 
After  a  jury  had  been  sworn,  the  appellant 
moved  to  set  aside  the  swearing,  and  trans- 
fer the  cause  to  equity.  The  motion  was  sus- 
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tained,  the  cause  submitted,  and  judgment 
rendered  against  appellant  dismissing  Its 

petition. 

Appellant  cannot  complain  that  the  court 
determined  the  Issues  of  fact,  for  it  was  up- 
on its  motion  that  the  transfer  was  made. 
It  Is  unnecessary  to  consider  the  plea  as  to 
the  alteration  of  the  note,  for  there  Is  no 
evidence  to  sustain  the  plea  that  the  assign- 
ment indorsed  upon  the  individual  notes  and 
accounts  assigned  by  appellees  was  made  to 
read  in  part  payment  of  the  note  sued  on 
through  mistake.  On  the  contrary,  it  ap- 
pears from  the  evidence  of  the  agent  who 
made  the  settlement  that  the  form  of  the  as- 
signment was  prepared  for  him  by  an  attor- 
ney, and  he  nowhere  states  that  It  was  done 
by  mistake.  The  evidence,  giving  due  weight 
to  the  finding  of  the  chancellor,  seems  to  us 
to  sustain  the  plea  that  the  notes  and  ac- 
counts were  received  in  payment  of  the  in- 
debtedness. There  Is  not,  In  our  judgment, 
any  sufficient  evidence  to  sustain  the  claim 
for  damages  in  the  counterclaim.  No  dam- 
age Is  shown  to  have  occurred. 

It  Is  claimed  for  appellee  that  the  judg- 
ment of  the  chancellor  upon  the  question  of 
fact  is  conclusive,  for  the  reason  that  no  mo- 
tion for  new  trial  was  made,  and  the  cases 
of  Helm  v.  Coffey,  80  Ky.  176,  and  Hender- 
son v.  Dupree,  82  Ky.  678,  are  relied  upon. 
In  those  cases  it  was  held  that  in  a  com- 
mon-law action,  where  the  law  and  facts 
were  submitted  to  the  court,  and  In  an  equity 
cause,  where  an  issue  out  of  chancery,  triable 
by  a  Jury,  was  tried  by  the  court  on  agree- 
ment of  the  parties,  motion  and  grounds  for 
new  trial  were  necessary  to  obtain  a  review 
of  the  judgment  by  this  court  In  the  case 
of  Simms  v.  Lanehart,  38  S.  W.  490,  we  felt 
bound  to  follow  the  doctrine  laid  down  In 
those  cases,  but  it  is  certainly  not  our  pur- 
pose to  carry  the  doctrine  further,  and  ap- 
ply It  to  an  action  In  equity.  As  there  was 
no  testimony  showing  damage,  the  trans- 
fer of  the  whole  cause  to  equity  did  not 
prejudice  appellees.  For  the  reasons  stated, 
the  judgment  Is  affirmed. 


MOORE  v.  NEW  YORK  LIFE  INS.  OO. 
(Court  of  Chancery  Appeals  of  Tennessee.  Dec. 
3,  1896.) 

LIFE  INSURANCE — AOENT — SUBAGBNT — BILL 
AGAINST  COMPANY  FOR  SERVICES. 

A  general  agent  of  a  life  insurance  company 
employed  a  subagent,  under  a  contract  by  which 
he  was  to  act  exclusively  for  the  general  agent, 
and  to  canvass  and  perform  such  duties  as  he 
might  require,  for  a  percentage  on  policies  se- 
cured. He  was  to  have  no  authority  in  relation 
to  insurance  contracts  or  policies,  was  to  receive 
no  money  except  on  conditions  specified,  was 
to  deliver  all  applications  to  the  general  agent, 
and  moneys  collected  for  the  general  agent 
were  to  be  held  in  trust,  and  paid  to  him,  or  to 
the  company,  if  notified  by  it  before  they  were 
paid  to  the  general  agent,  who  was  responsible 
therefor.  All  premiums  collected  were  to  be 
paid  the  general  agent,  unless  the  company  no- 
tified him  to  pay  directly  to  it.   By  withholding 
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funds,  policies,  or  receipts  after  reported,  or 
funds  after  demanded,  by  the  general  agent,  he 
forfeited  all  claims  under  the  agreement.  It  was 
agreed,  also,  that  the  subagent  Bhould  have  no 
claims  against  the  company  for  commissions  or 
other  services.  The  general  agent  was  given  the 
right  to  set  off,  against  claims  under  the  agree- 
ment, debts  due  by  the  subagent  to  him,  and  the 
subagent  was  to  make  no  charge  for  extra  serv- 
ices, unless  ordered  by  the  general  agent  and  the 
compensation  agreed  on.  Held,  that  a  bill  against 
the  company,  based  on  this  agreement,  for  serv- 
ices in  securing  a  policy  while  acting  as  such 
subagent,  was  demurrable. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Cook,  Chancellor. 

BUI  by  L.  B.  Moore  against  the  New  York 
Life  Insurance  Company  and  R.  H.  Plant, 
The  bill  was  dismissed  as  to  defendant  Plant 
The  defendant  company  demurred.  Its  de- 
murrer was  sustained,  and  complainant  ap- 
peals. Affirmed. 

Jeff  McCarn  and  M.  W.  Allen,  for  appel- 
lant J.  C.  McReynolds,  for  appellee. 

WILSON,  J.  This  bill  was  filed  January 
20,  1898,  against  the  defendant  insurance 
company  and  R.  H.  Plant  to  recover  the  sum 
of  $885.30,  alleged  to  be  due  the  complain- 
ant from  the  defendant  Insurance  company 
for  services  as  agent  In  soliciting  Insurance. 
Defendant  Plant  was  made  defendant  by 
publication,  and  put  In  a  plea  to  the  Jurisdic- 
tion of  the  court  over  him,  and  the  bill  was 
dismissed  as  to  him.  The  Insurance  company 
demurred  to  the  bill,  and  its  demurrer  was 
sustained.  Complainant  prayed  an  appeal, 
and  has  assigned  errors. 

The  bill  avers,  in  substance,  that  -  com- 
plainant in  April,  1897,  was  employed  by  the 
defendant  Insurance  company  to  solicit  life 
Insurance  for  it  and  that  the  contract  under 
which  he  was  employed  was  entered  into  be- 
tween him  and  defendant  Plant  but  that 
while  his  contract  was  with  Plant  nis  serv- 
ices were  to  be  for  the  defendant  insurance 
company,  and  he  was  to  be  paid  by  it  A 
copy  of  his  contract  with  Plant  is  exhibited 
with,  and  made  a  part  of,  bis  bill.  It  is  al- 
leged that  Plant  is  a  general  agent  of  the 
company,  and  resides  in  the  state  of  Georgia, 
and  that  it  was  under  his  immediate  direction 
and  supervision  complainant  was  employed, 
but  that  some  of  his  dealings  were  directly 
with  the  home  office  of  the  company,  and  he 
was  recognized  by  it  in  the  dealing;  that 
complainant  remained  in  the  service  of  the 
company  until  the  last  of  December,  1897, 
complying  with  its  rules  and  rendering  It 
faithful  services;  that  about  the  last  of  De- 
comber,  1897,  his  services  for  the  company 
were  discontinued  under  the  following  facts: 
Complainant  solicited  Dr.  W.  G.  Swing,  of 
Nashville,  to  take  out  a  policy  in  the  com- 
pany; that,  after  seeing  him  several  times, 
he  induced  him  to  be  favorably  Inclined  to 
taking  out  a  policy,  but  he  urged,  as  an  ob- 
jection to  applying,  that  he  had  been  previ- 
ously refused  insurance  by  this  company,  and 
that  therefore,  he  thought  it  would  be  use- 


less to  apply;  that  complainant  overcame 
this  objection,  and  be  was  induced  to  apply 
for  a  policy  in  the  company,  upon  a  hypothet- 
ical case,  giving  his  family  history  and  the 
facts  connected  with  his  application.  The 
bill  avers  that  the  company  returned  this  ap- 
plication with  the  statement  that  under  no 
circumstances  would  they  issue  a  policy  on 
the  life  of  Dr.  Swing.  It  further  avers  that 
soon  thereafter  the  company  sent  a  special 
agent  to  Nashville,  who  saw  Dr.  Swing,  and 
after  making  an  examination,  based  upon  the 
hypothetical  case  that  he  had  previously  sub- 
mitted to  the  company.  Issued  a  policy  on  his 
life  for  $20,000,  and  that  the  company,  hav- 
ing accepted  his  work  and  issued  a  policy  on 
the  life  of  Dr.  Swing,  was  bound  to  pay  him 
the  stipulated  per  cent,  agreed  to  be  paid  un- 
der its  rules  for  a  policy  of  this  amount  and 
that  under  the  arrangement  and  contract  he 
was  entitled  to  recover  the  sums  sued  for. 

The  question  in  the  case  turns  upon  the 
point  of  whether  or  not,  under  the  facts  aver- 
red in  the  bill,  taken  in  connection  with  the 
contract  entered  into  between  the  complain- 
ant and  Plant  the  complainant  is  entitled  to 
recover  from  the  defendant  company.  An  ex- 
amination of  the  contract  entered  into  be- 
tween complainant  and  Plant  will  show  very 
clearly,  we  think,  that  under  no  circumstan- 
ces, was  the  company  to  be  bound  to  com- 
plainant for  anything.  So  far  as  we  can  see, 
it  was  purely  a  personal  contract  between 
complainant  and  Mr.  Plant  and  that  If  be 
has  any  right  of  action,  it  Is  against  Plant 
and  not  the  Insurance  company.  If  correct 
In  this  view,  it  of  course,  ends  the  case,  and 
results  In  sustaining  the  decree  of  the  chan- 
cellor sustaining  the  demurrer  and  dismissing 
the  bill. 

There  are  certain  averments  In  the  bill 
which,  disconnected  from  the  provisions  of 
the  contract  alleged  in  the  bill,  would  seem  to 
sustain  the  contention  of  the  complalnaut 
that  the  defendant  company  was  liable  for 
whatever  services  he  rendered.  But  when 
the  allegations  of  the  bill  are  taken  In  con- 
nection with  the  terms  of  the  contract  which 
Is  made  a  part  of  the  bill,  it  seems  clear  to 
us  that  the  complainant  has  no  claim  against 
the  company.  As  we  understand,  there  is  no 
complaint  before  us  in  respect  to  the  action 
of  the  chancellor  dismissing  the  bill  as  to 
Plant.  The  fight  here  is  made  over  the  ac- 
tion of  the  chancellor  sustaining  the  demur- 
rer of  the  insurance  company  and  dismissing 
the  bill  as  to  it  We  need  not  lengthen  this 
opinion  by  stating  the  grounds  of  the  demur- 
rer. The  substance  of  the  demurrer  Is  that, 
under  the  bill  taken  as  a  whole.  It  shows  no 
ground  of  action  against  the  insurance  com- 
pany. There'  are  10  formal  errors  assigned 
to  the  action  of  the  chancellor  sustaining  the 
demurrer.  All  these  errors  may  be  treated 
under  the  general  head  that  the  chancellor 
erred  in  sustaining  the  demurrer,  and  there- 
by, in  effect  holding  that  the  complainant  had 
no  contract  with  the  insurance  company,  and 
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therefore  was  not  entitled  to  recover  any- 
thing from  it.  The  contract  of  complainant 
with  defendant  Plant  is  quite  lengthy,  and 
we  deem  It  unnecessary  to  copy  it  in  full  in 
this  opinion.  The  contract  appears  to  have 
been  entered  Into  at  Nashville,  April  23, 1897. 
It  starts  out  thus:  "This  agreement,  made 
this  23d  day  of  April,  1897,  between  R.  H. 
Plant,  general  agent,  of  Macon,  county  of 
Bibb,  state  of  Georgia,  party  of  the  first  part, 
and  L.  B.  Moore,  of  Nashville,  county  of  Da- 
vidson, state  of  Tennessee,  party  of  the  sec- 
ond part,  witnesseth  that  said  parties,  In  con- 
sideration of  the  mutual  covenants  and  agree- 
ments hereinafter  mentioned,  hereby  mutual- 
ly covenant  and  agree,  each  with  the  other, 
as  follows,  to  wit:  That  said  party  of  the 
first  part  doth  hereby  appoint  said  party  of 
the  second  part,  as  agent  of  said  party  of  the 
first  part,  for  the  purpose  of  canvassing  for 
applications  to  the  New  York  Life  Insurance 
Company,  for  assurance  on  the  lives  of  indi- 
viduals, and  of  performing  such  other  duties 
In  connection  therewith  as  may  be  required 
by  said  party  of  the  first  part,  and  that  this 
appointment  is  made  on  the  following  terms 
and  conditions."  The  contract  then  provides 
that  the  complainant  shall  have  no  authority, 
in  so  far  as  Plant  or  the  Insurance  company 
are  concerned,  to  alter,  make,  or  discharge 
any  contract  of  Insurance  in  said  company, 
or  to  waive  any  provisions  to  any  policies,  or 
to  receive  any  money  due,  or  to  become  due, 
from  the  party  of  the  first  part,  except  upon 
certain  conditions  specified  In  the  contract. 
It  is  provided,  in  the  second  paragraph  of  the 
contract,  that  the  complainant  shall  act  exclu- 
sively as  agent  for  said  party  of  the  first  part 
It  provides,  however,  that,  in  thus  acting,  he 
shall  submit  to,  and  abide  by,  all  rules  and 
regulations  provided  by  said  party  of  the  first 
part,  from  time  to  time,  and  by  said  company 
In  Its  Instructions  to  agents,  the  receipt  of  a 
copy  of  which  Is  hereby  acknowledged  by  the 
complainant.  The  third  paragraph  provides 
that  the  complainant  shall  exercise  proper 
care  in  securing  applicants,  shall  see  that 
they  undergo  a  medical  examination  within 
a  fixed  time,  and  that  all  applications  taken 
by  complainant  shall  be  delivered  to  the  par- 
ty of  the  first  part,  whether  the  same  have 
been  reported  on  favorably  or  unfavorably  by 
the  medical  examiner.  The  fifth  section  pro- 
vides that  all  moneys  or  securities  received 
or  collected  by  the  complainant,  for  or  on  be- 
half of  said  party  of  the  first  part,  shall  be 
beld  by  him  as  a  fiduciary  trust,  and  shall  be 
paid  over  by  him  to  the  party  of  the  first 
part,  or  the  defendant  company,  should  said 
company  notify  him  to  do  so  before  he  shall 
have  paid  them  over  to  the  party  of  the  first 
part,  inasmuch  as  Is  stated  In  the  contract 
the  party  of  the  first  part  is  personally  re- 
sponsible to  the  company  which  he  represents 
for  all  the  collections  made  by  subagents  ap- 
pointed by  him.  The  contract  also  provides 
that  all  moneys  collected  for  premiums  under 
this  agreement  are  due  and  payable  to  the 


party  of  the  first  part  at  his  office  in  the  city 
of  Macon,  Ga.,  unless  the  defendant  insur- 
ance company  shall  have  notified  the  party  of 
the  second  part,  to  wit,  complainant,  to  pay 
directly  to  it,  prior  to  his  payment  thereof  to 
Plant  The  contract  further  stipulates  that 
it  Is  agreed  between  the  parties  that,  in  case 
the  complainant  shall  withhold  any  funds, 
policies,  or  receipts  after  they  shall  have 
been  reported  upon,  or  if  he  shall  withhold 
any  funds  after  they  have  been  demanded 
from  him  in  writing  by  the  party  of  the  first 
part,  such  action  shall  work  a  forfeiture  to 
the  party  of  the  first  part  unconditionally  of 
all  claims  whatsoever  accrued  or  to  accrue 
under  this  agreement  to  complainant.  The 
seventh  section  provides  for  the  compensa- 
tion or  per  cent  that  complainant  Is  to  re- 
ceive for  policies  taken  during  his  continu- 
ance as  agent  of  the  party  of  the  first  part. 
Section  or  paragraph  9  of  the  agreement  is 
as  follows:  "It  is  agreed  that  said  party  of 
the  second  part  shall  have  under  this  agree- 
ment no  claims  whatever  for  commissions  or 
other  services  against  the  New  York  Life  In- 
surance Company,  and  that  said  party  of  the 
first  part  may  offset  against  any  claims,  un- 
der this  agreement  any  debt  or  debts  due  by 
said  party  of  the  second  part  to  said  party  of 
the  first  part"  Paragraph  10  provides  that 
no  charge  shall  be  made  by  the  complainant 
for  any  extra  services,  unless  such  services 
have  been  ordered  in  writing  by  the  party 
of  the  first  part  and  such  compensation 
agreed  upon.  There  are  other  provisions  in 
the  contract  looking  to,  and  providing  for, 
paramount  rights  of  the  New  York  Life  In- 
surance Company  to  any  funds  in  the  bands 
of  the  complainant  But  there  are  no  provi- 
sions in  It  that  we  have  been  able  to  find, 
that  make  the  insurance  company  responsi- 
ble to  the  complainant  for  any  services  ren- 
dered by  him.  In  other  words,  under  the 
contract  entered  Into  by  complainant  he 
must  look  to  Plant  his  employer,  for  what- 
ever compensation  he  may  earn.  Under  this 
view  of  the  contract  It  seems  clear  to  us 
that  complainant  has  no  claim  against  the 
Insurance  company.  The  chancellor  manifest- 
ly so  held  in  sustaining  the  demurrer,  and  we 
see  no  way,  under  the  law,  of  reversing  his 
action  in  respect  thereto,  and  his  decree  will 
be  affirmed,  with  costs.  The  other  Judges 
concur. 

Affirmed  orally  by  supreme  court  January 
13,  1899. 


FORD  v.  LAWRENCE  et  al. 
(Court  of  Chancery  Appeals  of  Tennessee.  Nov. 
26,  1898.) 

PAYMENT— PROOF  OF — BURDEN— REVIEW — 
FAILURE  OF  PROOF. 

1.  A  party  pleading  payment  on  an  admitted 
debt  has  the  burden  of  proving  it  and  hence 
the  pleading  is  not  sustained  where  payment  is 
explicitly  denied,  both  parties  being  equally 
truthful. 
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2.  Where  the  proof  as  to  a  material  point  is  not 
clear  and  satisfactory,  and  leaves  ft  in  very 
grave  doubt,  the  court  will  be  inclined  to  affirm 
a  decree  assuming  that  it  had  not  been  proved, 
where,  under  the  findings  of  the  chancellor  and 
the  evidence,  it  appears  that  no  injustice  has 
been  done  appellant 

Appeal  from  chancery  court,  Dekalb  comi- 
ty; T.  J.  Fisher,  Chancellor. 

Bill  by  J.  J.  Ford  against  Lawrence  & 
Jones.  From  decree  In  favor  of  defendants, 
complainant  appeals.  Affirmed. 

J.  J.  Ford,  in  pro.  per.  D.  O.  Williams,  for 
appellees. 

WILSON,  J.  This  is  a  singular,  as  well  as 
a  complicated,  case.  It  bristles  with  Injunc- 
tions. The  record  embraces  a  cross  bill,  call- 
ed a  "cross  bill  In  the  nature  of  a  bill  of  re- 
view," to  review  a  decree  of  the  chancery 
court  of  Dekalb  county  in  the  case  in  which 
the  cross  bill  was  filed,  and  to  enjoin  further 
proceedings  in  the  supreme  court  by  appeal 
on  the  part  of  complainant,  and  to  set  aside 
a  Judgment  at  law  on  which  the  decree  In  the 
chancery  court  appealed  from  was  founded, 
and  also  a  bill  of  review,  and  an  amended  bill 
of  review  filed,  it  appears,  for  the  same  ends 
sought  under  the  cross  bill. 

The  facts  averred  In  the  pleadings,  and  ad- 
mitted and  disputed,  necessary  to  be  stated, 
in  order  to  present  the  case  and  the  issues 
between  the  parties,  are  these:  We  state 
them  without  incumbering  this  opinion  with 
dates  and  amounts:  Lawrence  and  Jones 
were  partners  in  the  mercantile  business  In 
Alexandria,  Tenn.  Complainant,  at  different 
times,  executed  to  them  two  notes  in  settle- 
.  ment  of  his  accounts  with  the  firm.  The 
firm  sued  him  on  these  notes.  At  the  time 
the  warrant  in  this  case  was  served  on  him, 
complainant,  was  In  the  act  of  leaving  the 
county  to  go  to  Alabama  to  attend  to  some 
legal  business  he  had  in  hand,  and,  being 
unable  to  prevail  on  the  serving  officer  to  set 
the  case  for  trial  at-  a  future  day  when  be 
could  be  present,  he  left  an  appeal  bond  with 
the  magistrate  before  whom  the  case  was 
returned,  appealing  the  case  to  the  circuit 
court.  Judgment  was  rendered  against  him 
for  the  amount  of  the  notes  and  Interest  by 
the  magistrate,  and,  under  his  appeal  bond, 
the  case  was  carried  up  to  the  circuit  court. 
In  that  court,  a  motion  supported  by  affidavit 
was  made  to  compel  the  complainant  to  Jus- 
tify, or  give  other  security  for  the  appeal, 
on  or  before  the  case  was  called  for  hear- 
ing. It  seems  that  no  Justification  of  the 
sureties  on  this  appeal  bond  or  other  sureties 
on  his  appeal  were  given,  and  thereupon  the 
circuit  court  rendered  judgment  against  the 
complainant  for  the  amount  of  the  notes, 
interest,  and  costs.  An  execution  issued  on 
this  Judgment  from  the  circuit  court,  and 
was  levied  upon  a  piano,  as  the  property  of 
complainant.  After  this  levy,  the  complain- 
ant paid  $40  on  the  Judgment,  and  by  an 
agreement  further  proceedings  under  the  ex- 
ecution were  held  up.  The  balance  of  the  exe- 


cution not  having  been  paid,  an  alias  execu- 
tion issued  therefor  from  the  circuit  court,  and 
this  execution  was  levied  upon  about  15 
acres  of  land  belonging  to  complainant,  known 
in  the  record  as  the  "Walker  Tract"  or  a 
part  thereof.  This  land,  at  the  sale  thereof 
under  the  second  execution,  was  bid  in  by 
Lawrence  &  Jones.  After  the  period  for  re- 
demption expired,  Lawrence  tt  Jones  filed 
their  bill  in  the  chancery  court  against  the 
complainant  to  get  possession  of  the  land. 
This  bill  was  answered,  and  the  case  was 
decided  against  the  complainant,  and  he  ap- 
pealed to  the  supreme  court.  After  his  ap- 
peal to  the  supreme  court,  he  filed  what  is 
known  in  this  record  as  a  cross  bill  In  that 
case,  seeking  to  set  aside  the  decree  rendered 
against  him,  and  to  enjoin  further  proceed- 
ings in  the  case  in  the  supreme  court  on  his 
appeal  to  it.  He  obtained  an  injunction  under 
this  cross  bill.  Upon  motion  before  the  chan- 
cellor at  chambers,  this  injunction  was  dis- 
solved, and  the  bill  dismissed.  Thereupon  the 
complainant  filed  what  is  known  in  the  rec- 
ord as  a  "bill  of  review  to  set  aside  the  de- 
cree and  to  enjoin  further  proceedings  in  the 
original  case  in  the  supreme  court."  He  also 
filed  what  Is  known  as  an  "amended  bill  of 
review."  It  appears  that  a  receiver  was  ap- 
pointed to  take  charge  of  and  rent  out  the 
land  In  the  original  chancery  court  case  pend- 
ing the  appeal  to  the  supreme  court  Before 
the  receiver  was  appointed,  it  appears  that 
complainant  had  some  crops  growing  on  the 
land.  A  lot  of  wheat  maturing  on  it  after 
the  appointment  of  the  receiver  was  sold  by 
Ford  to  a  roller-mill  company  in  Alexandria. 
The  receiver  sued  this  mill  company  for  the 
value  of  the  wheat,  and  the  bill  of  review  and 
the  amended  bill  of  review  seek  to  enjoin  the 
prosecution  of  that  suit  The  chancellor  held 
that  the  bill  and  amended  bill  of  review  could 
be  maintained  only  for  the  purpose  of  show- 
ing whether  or  not  Lawrence  &  Jones  were 
Indebted  to  the  complainant  in  any  sum  at 
the  time  they  obtained  their  Judgment  against 
him  and  for  which  he  had  not  received  credit 
Lawrence  &  Jones  answered  these  various 
bills  of  review,  and  denied  all  of  their  material 
averments.  Proof  was  heard,  and  the  chan- 
cellor dismissed  them.  From  all  of  his  de- 
crees rendered  In  these  various  bills  of  re- 
view, in  which  it  was  sought  to  set  aside  his 
decree  in  the  case  appealed  from  and  pending 
In  the  supreme  court,  complainant  prayed  and 
was  granted  an  appeal. 

The  foregoing  presents  a  general  outline 
of  the  main  feature  of  the  case.  Coming  to 
the  precise  grounds  of  complaint  presented 
by  complainant  we  find  them  to  be  these: 
He  insists,  in  the  first  place,  that  when  he 
was  sued  before  the  magistrate  he  was  on 
the  eve  of  leaving  the  state  for  Alabama  to 
attend  to  important  legal  business  Intrusted 
to  him;  that  he  tried  to  get  the  officer  to  set 
the  case  for  trial  at  a  future  day,  when  he 
could  be  present;  that  the  officer  refused  to 
do  so,  saying  that  his  instructions  were  to 
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return  the  process  at  once;  that  thereupon 
he  left  an  appeal  bond  with  the  magistrate 
for  the  purpose  of  appealing  the  case  to  the 
circuit  court;  that  he  had  credits  which 
were  just  offsets  against  the  notes  sued  on; 
that  the  case  was  taken  to  the  circuit  court; 
that  he  saw  the  magistrate,  who  was  the 
attorney  of  Lawrence  &  Jones,  in  the  circuit 
court,  and  that,  on  account  of. serious  sick- 
ness in  the  family,  said  attorney  agreed  to 
get  the  bar  at  Smithvllle  to  let  his  cases  go 
over  to  the  second  week  of  the  court,  and 
that  this  request  was  readily  granted;  that 
lie  started  to  court  on  the  Monday  of  the  sec- 
ond week,  and  got  a  part  of  the  way,  when 
he  was  informed  that  the  court  had  adjourn- 
ed, and  the  judge  had  left  and  gone  home; 
that  he  thereupon  felt  easy,  believing  that 
the  case  against  him  of  Lawrence  &  Jones 
had  gone  over  until  the  nest  term  of  the 
court;  that,  instead  of  this,  Williams,  the 
attorney  of  Lawrence  &  Jones,  made  a  mo- 
tion in  the  circuit  court  calling  upon  him  to 
Justify  the  sureties  on  his  appeal  bond,  or 
give  other  and  additional  surety  on  his  ap- 
peal, on  or  before  the  calling  of  the  case; 
that  he  had  no  notice  of  this  motion;  that 
the  case  was  reached  and  called  on  the  dock- 
et, and,  not  having  justified  his  securities,  a 
judgment  was  taken  against  him  in  the  cir- 
cuit court;  that  he  knew  nothing  of  this  for 
some  time  afterwards;  that  he  had  been 
called  off  to  Cincinnati  to  look  after  impor- 
tant legal  business  In  connection  with  a  case 
Involving  over  $100,000,  and  that  when  he  re- 
turned from  Cincinnati  he  learned  that  the 
officer  had  levied  upon  his  property;  that 
he  thereupon  saw  Mr.  Lawrence,  of  the  firm, 
who  was  an  Intimate  friend  of  his,  and  paid 
him  a  part  of  the  judgment,  and  there  was 
an  agreement  between  them  to  settle  without 
further  proceedings;  that  he  labored  under 
the  impression.  Induced  by  Lawrence,  that 
this  promise  was  to  be  carried  out;  that 
Lawrence  told  him  that  this  claim,  in  the 
settlement  of  the  partnership  matters,  be- 
longed to  him  (Lawrence);  that  he  was  kept 
under  the  delusion  that  this  promise  would 
be  carried  out  until  the  time  for  the  redemp- 
tion of  the  land,  levied  on  and  sold,  had  ex- 
pired, and  that  this  promise  of  settlement 
was  kept  alive  in  his  mind  for  the  fraudulent 
purpose  of  keeping  him  quiet  until  the  period 
for  redeeming  the  land  expired;  that,  after 
the  period  for  redemption  expired,  Law- 
rence &  Jones  filed  a  bill  in  the  chancery 
court  to  oust  him  of  his  possession  of  this 
land,  12  or  15  acres  of  the  Walker  tract,  lev- 
led  upon  and  sold.  His  complaint  of  the 
judgment  against  him  is  that  he  was  entitled 
to  a  credit  of  forty  dollars,  of  seventy-odd 
dollars,  and  of  eighty-odd  dollars  which  had 
not  been  given;  and  that  if  these  credits 
had  been  given  him,  with  Interest  thereon 
from  the  time  the  payments  were  made,  he 
would  have  fully  paid  the  claim  or  notes  of 
Lawrence  &  Jones  sued  upon,  and  consti- 
tuting the  basis  of  the  judgment  against 
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him  before  the  magistrate  and  In  the  circuit 

court 

He  further  Insists  that  his  land  levied  up- 
on was  situated  in  Wilson  county,  and  not 
In  Dekalb  county,  and  that,  therefore,  the 
levy  and  sale  were  absolutely  void.  A  fur- 
ther contention  made  by  him  Is  that  the  levy 
was  void  because  of  its  vagueness  In  the  de- 
scription of  the  land.'  As  before  stated, 
Lawrence  &  Jones  denied  all  the  material 
averments  of  complainant  with  respect  to 
the  credits  he  claimed.  It  appears  that  com- 
plainant was  given  a  credit  for  $40  on  the 
execution  docket  of  the  circuit  court,  and 
this  credit,  it  seems,  was  based  upon  the 
payment  that  the  complainant  made  after 
the  first  execution  Issued  on  the  Judgment 
from  the  circuit  court  Lawrence  and  Jones 
both  explicitly  deny  ever  receiving  any  pay- 
ments from  complainant  except  those  for 
which  he  was  given  credit.  In  this  state  of 
the  proof,  it  Is  manifest  that  there  Is  no  er- 
ror in  the  decree  of  the  chancellor.  The  au- 
thorities are  uniform  that  where  a  party 
pleads  payment  upon  an  admitted  indebted- 
ness, the  burden  of  proving  the  same  Is  up- 
on him.  Here  complainant  avers  payment 
upon  notes,  admittedly  executed  by  him. 
Lawrence  &  Jones  deny  that  any  such  pay- 
ments were  made.  Assuming  both  parties 
to  be  equally  truthful  and  entitled  to  equal 
credit  he  has  failed  to  make  out  bis  case 
of  payment 

The  only  other  question  in  the  case,  as 
presented,  Is  as  to  whether  or  not  the  land 
levied  upon  is  in  Wilson  or  Dekalb  county. 
Under  the  state  of  the  proof,  this  matter  is 
left  In  very  grave  doubt  But  as,  under  the 
findings  of  the  chancellor  and  the  evidence  in 
the  case,  no  injustice  has  been  done  the  com- 
plainant and  as  the  proof  Is  not  clear  and 
satisfactory  that  the  land  In  dispute  is  in 
Wilson  county,  we  are  inclined  to  hold  that 
there  Is  no  error  in  the  decree  of  the  chan- 
cellor, and  the  same  will  be  affirmed,  with 
costs.  The  other  Judges  concur. 

Affirmed  orally  by  supreme  court  Decem- 
ber 20,  1898. 


NANCE  v.  CALLENDER  et  al. 

(Court  of  Chancery  Appeals  of  Tennessee.  Dec 
24.  1808.) 

APPEAL  —  FINDINGS— WITNESSES  —  TRANSAC- 
TIONS WITH  DECEDENT— MEMORANDA  IN 
DIARY. 

1.  A  concurrent  finding  of  a  master  and  chan- 
cellor on  an  accounting  is  conclusive,  If  there 
is  material  evidence  to  support  it 

2.  Under  Acts  1860-70,  c.  78,  §  2  (Mill.  &  V. 
Code,  8  4566;  Shannon's  Code,  5  5596),  prohib- 
iting either  party  in  actions  by  or  against  an 
executor,  in  which  a  judgment  may  be  rendered 
for  or  against  him,  to  testify  against  the  other 
as  to  transactions  with  the  testator,  a  com- 
plainant's diary  or  memorandum  of  an  account 
with  a  person  subsequently  deceased  is  inad- 
missible against  his  executor. 
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Appeal  from  chancery  court,  Davidson 
county;  H.  EL  Cook,  Chancellor. 

Bill  by  W.  L.  Nance  against  Thomas  Cal- 
lender  and  W.  H.  Nance,  executors  of  the  es- 
tate of  C.  W.  Nance,  deceased.  Decree  for 
defendants,  and  complainant  appeals.  Af- 
firmed. 

Colyar,  Williamson  &  Colyar,  for  appellant 
N.  D.  Malone  and  M.  B.  Howell,  for  appel- 
lees. 

WILSON,  J.  This  bill  was  filed  April  13, 
1894,  for  a  settlement  and  adjustment  of  ac- 
counts between  complainant  and  the  estate 
of  his  deceased  brother,  C.  W.  Nance.  It 
avers,  In  substance,  that  tnese  brothers  had 
been  on  the  most  Intimate  and  friendly  terms 
all  their  lives,  and  that,  covering  a  period  of 
over  50  years,  they  had  many  large  business 
transactions,  and  that  while  they  had  a  par- 
tial settlement  July  24,  1896,  there  had  never 
been  any  final  settlement  between  them,  and 
that  there  were  many  items  of  account  that 
ought  to  be  considered  in  arriving  at  a  just 
result  in  the  adjustment  of  their  affairs,  tak- 
ing said  partial  settlement  as  a  basis  for  the 
Mccount  It  also  avers  that  complainant  was 
uqually  interested  with  his  deceased  brother 
in  a  large  body  of  land  in  Cheatham  county, 
*nd  that  his  rights  in  connection  with  this 
land  ought  to  be  ascertained  and  reported. 
The  further  averment  is  made  that  each  was 
entitled  to  what  Is  called  in  the  record  the 
"W.  L.  Nance  Home  Place,"  or  the  "Mans- 
field Land,"  in  the  proportion  that  each  had 
paid  in  securing  the  title  to  it  The  defend- 
ants, executors  of  C.  W.  Nance,  answered  the 
bill,  admitting  some  of  its  averments  and  de- 
nying others.  They  say  that  they  are  will- 
ing for  an  account  to  be  taken  and  stated 
between  complainant  and  the  estate  of  their 
testator,  but  are  not  willing  for  one  on  the 
unlimited  basis  Insisted  for  In  the  bill.  The 
parties,  it  seems,  agreed  that  the  case  was 
one  proper  for  an  account;  and  the  cause 
was  referred  to  the  master  to  take  and  state 
an  account,  using  the  partial  settlement  be- 
tween the  brothers  of  July  24,  1886,  as  a 
basis.  He  was  directed  to  report  any  item  of 
account  between  the  parties,  evidenced  by 
note,  account,  or  Judgment,  not  embraced  in 
said  partial  settlement,  without  reference  to 
time,  as  the  parties,  In  said  settlement,  had 
agreed  not  to  plead  the  statute  of  limitations. 
He  was  further  directed  to  report  the  agree- 
ment between  the  two  brothers  in  respect  to 
the  W.  L.  Nance  or  Mansfield  land,  how  much 
each  had  paid  thereon,  and  also  any  agree- 
ment in  reference  to  the  Cheatham  county 
lands  mentioned  in  the  bill  and  answer. 
The  deposition  of  complainant  was,  it  ap- 
pears, taken  three  times  In  the  case.  Many 
of  the  questions  put  to  him,  and  the  answers 
thereto,  were  excepted  to  by  the  defendants. 
Some  of  the  exceptions  were  sustained  by 
the  master,  and  some  overruled,  and  from  his 
action  on  this  evidence  there  was  an  appeal 


to  the  chancellor.  The  master  made  bis  re- 
port, and  It  was  re-referred  to  him  upon  ap- 
plication of  complainant,  supported  by  affi- 
davit It  appears  that  this  reference  was 
made  in  order  to  enable  the  complainant  to 
produce  before  the  master  bis  daily  Journals 
or  diaries,  in  which  he  claimed  that  he  at  the 
close  of  each  day  had  entered  his  daily  trans- 
actions. The  court  however,  reserved  the 
question  of  the  admissibility  as  evidence  of 
these  books  or  diaries.  The  master  submit- 
ted an  elaborate  report  in  the  case.  This  re- 
port states  the  amount  due  complainant  from 
the  estate  of  O.  W.  Nance,  excluding  the 
Mansfield  land,  to  be  $31,441.69,  and  that  W. 
L.  Nance  owed  the  estate  of  bis  brother  $30.- 
418.21.  This  leaves  the  estate  of  the  de- 
ceased brother  indebted  to  complainant  leav- 
ing out  their  matters  connected  with  the 
Mansfield  land,  in  the  sum  of  $1,023.48.  He 
reports  that  the  estate  of  C  W.  Nance  has  a 
lien  on  the  Mansfield  land  for  $10,213.41,  with 
interest  thereon  amounting  to  $1,824.79,  and 
further  sums  paid  out  by  C.  W.  Nance  or  his 
executors  in  litigation  over  the  title  to  said 
lands;  the  sums  so  paid  being  set  out  and 
all  aggregating  $14,159.22.  He  reported  that 
the  Mansfield  land  had  been  sold  under  pro- 
ceedings in  the  chancery  court,  and  had  been 
bid  in  by  C.  W.  Nance,  but  with  the  under- 
standing that  each  party  should  be  interested 
to  the  extent  that  each  paid  for  it  and  that 
W.  L.  Nance  had  paid  (with  interest)  on  said 
land  the  sum  of  $4,976.63.  He  reports  that 
W.  L.  Nance  was  to  be  an  equal  partner  In 
the  Cheatham  county  lands,  but  that  W.  It, 
falling  to  realize  money  to  pay  his  part  there- 
for, had  abandoned  any  further  claim  to  part- 
nership in  these  lands.  The  complainant  filed 
12  exceptions  to  this  report  before  the  master. 
The  master  overruled  all  these  execeptlons, 
except  the  fourth,  and  that  was  sustained  in 
part  The  result  of  this  action  of  the  mas- 
ter was  to  increase  the  balance  reported  in 
favor  of  W.  L.  Nance  on  the  second  page  of 
his  report  of  $1,023.48  by  $950.21.  The  chan- 
cellor sustained  the  report,  and  overruled  all 
exceptions,  except  as  sustained  by  the  mas- 
ter. The  result  of  his  decree  was  that  com- 
plainant was  indebted  to  the  estate  of  bis 
brother  on  account  of  the  Mansfield  place,  as 
of  November  1,  1895,  In  the  sum  of  $14,189.22. 
and  that  the  sum  due  W.  L.  Nance  from  the 
estate  of  his  brother,  as  of  the  same  date,  on 
the  general  account,  was  $1,973.70,  leaving 
the  net  amount  due  the  estate  of  0.  W.  Nance, 
the  sum  of  $12,315.52;  and  this  sum  was  de- 
creed to  be  a  lien  on  the  Mansfield  place,  de- 
scribed in  the  pleading.  For  this  sum,  with 
interest  from  November  1,  1895,  to  the  date 
of  the  decree,  making  together  the  sum  of 
$13,799.52,  the  executors  were  given  a  decree 
against  complainant  He  held  that  the  com- 
plainant was  entitled  to  share  in  the  pro- 
ceeds of  the  Cheatham  county  land,  after  the 
estate  of  C.  W.  Nance  was  repaid  therefrom 
what  he  had  paid  out  In  connection  with  them. 
Thomas  Callender,  one  of  the  executors  of  C. 
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W.  Nance,  was  appointed  special  commission- 
er to  sell  the  Mansfield  and  the  Cheatham 
county  lands,  under  the  terms  and  conditions 
set  forth  in  the  decree  of  the  court 

January  21,  1898,  complainant  filed  a  peti- 
tion to  rehear  the  case,  and  defendants  were 
given  leave  to  answer  the  same.  This  peti- 
tion asked  the  court  to  review  the  report  of 
the  master  in  the  following  particulars: 
Complainant  asks  that  he  be  given  a  decree 
for  one-third  of  what  is  styled  the  "Castel- 
man  Debt,"  amounting  to  $563.91,  with  Inter- 
est thereon  from  1847.  It  is  said  In  the  peti- 
tion that  complainant  paid  the  C,  W.  Nance 
part  of  this  debt  or  note;  that  complainant 
is  in  the  possession  of  the  note,  and  offered 
it  to  the  court  as  evidence,  with  his  agree- 
ment with  his  brother  in  reference  thereto; 
and  that  it  was  one  of  the  money  obligations 
not  entering  Into  their  partial  settlements  of 
1886,  and  which,  under  their  agreement  of 
April  26,  1893,  should  be  allowed  him  as  a 
credit  Another  item  of  credit  of  $5.30,  with 
Interest  thereon  from  1844,  Is  claimed  in  the 
petition.  It  is  said  that  this  was  for  sugar 
furnished  C.  W.  Nance  In  1844,  and  was  an 
item  coming  under  the  terms  of  the  agree- 
ment with  his  brother,  it  being  a  money  obli- 
gation, as  was  shown  In  his  books  or  diaries 
filed  with  the  clerk.  It  is  next  claimed  In  the 
petition  that  the  master  failed  to  credit  com- 
plainant with  cash  Items  appearing  on  his 
journal,  marked  "E,"  charged  up  to  C.  W. 
Nance  in  June,  July,  August  September,  and 
December,  1853,  aggregating  $1,266.79,  and  for 
items  charged  up  to  C.  W.  Nance  in  January 
and  February,  1854,  in  the  same  book,  aggre- 
gating $159.60,  and  that  all  these  items  are 
established  as  a  matter  of  evidence,  by  his 
books  aforesaid,  where  they  are  charged.  It 
is  claimed  in  the  fourth  place  that  the  mas- 
ter failed  to  give  complainant  credit  for  his 
half  of  the  profits  arising  from  the  purchase 
and  sale  of  the  Kimbrough  land,  amounting 
to  $1,140.05,  with  interest  thereon  from  1859. 
It  is  next  claimed  that  the  master  failed  to 
give  him  credit  for  three  cash  Items  In  1857 
aggregating  $12,  with  Interest  It  Is  said  in 
the  petition  that  these  items  are  a  part  of 
Exhibit  F  In  the  record,  and  are  upon  the 
back  of  an  account  used  In  the  partial  settle- 
ment of  1886.  In  other  words,  it  is  insisted 
that  instead  of  an  item  being  $380.45,  as 
treated  in  their  settlement  of  1886,  the  true 
amount  la  $392.46;  the  latter  sum  being 
upon  the  book  account  which  is  on  file  In 
the  record  in  this  case.  It  Is  next  claimed 
that  the  master  failed  to  give  him  credit  for 
four  cash  items  in  1859  amounting  to  $78, 
with  interest  It  is  insisted  that  these  items 
are  shown  by 'an  account  filed  with  the  pa- 
pers, and  that  they  were  not  included  in  the 
settlement  It  is  next  claimed  that  the  mas- 
ter failed  to  give  him  a  credit  for  an  item  of 
$2.25  in  1865.  It  is  said  that  this  Item  ap- 
pears regularly  on  the  cash  book  of  complain- 
ant for  that  year,  which  is  on  file,  and  consti- 
tutes proof,  per  se,  of  the  item.   It  is  said 


that  the  master  refused  to  consider  the  books 
filed  by  complainant  as  evidence,  and,  acting 
on  the  belief  that  his  said  books  would  be 
considered  as  evidence,  caused  him  to  over- 
look, in  his  deposition,  many  other  credits  to 
which  he  was  entitled.  The  petition  then  sets 
out  charges  aggregating  $910.27.  Complain- 
ant next  insists  that  the  master  erred  in  re- 
spect to  the  Billings  debt,  in  putting  it  In  the 
assets  of  the  estate  of  C.  W.  Nance,  and  thus 
neutralizing  it  as  a  credit  to  him.  It  is  next 
contended  that  the  master  erred  in  charging 
him  with  all  the  costs  and  attorneys'  fees  in 
the  litigation  with  Cooper  over  the  Mansfield 
land.  He  insists  that  at  most  he  should  be 
charged  with  only  half  of  these,  Inasmuch 
as  this  litigation  was  not  prosecuted  for  per- 
fecting the  title  to  the  land.  He  next  insists 
In  the  petition  that  the  master  erred  in  char- 
ging against  him  Interest  on  the  sum  paid 
by  his  brother  on  the  Mansfield  land  to  a  cer- 
tain date,  and  thence  with  interest  on  the 
combined  sum,  thus  giving  his  brother  inter- 
est on  interest  contrary  to  their  agreement 
He  further  complains  that  the  master  reports 
that  the  Mansfield  land  should  be  divided  into 
lots,  and  thus  sold,  until  C.  W.  Nance  was 
paid,  and  the  decree  so  orders;  and  the  In- 
sistence is  that  this  should  not  be  so  done,  un- 
der his  contract  with  his  brother  of  1886  and 
1893.  The  petition  closes  with  the  general 
statement  that  his  books  should  be  treated  as 
evidence;  that  the  executors  should  produce 
the  books  of  their  testator,  and  the  account 
should  be  adjudicated  upon  the  basis  of  what 
the  books  of  both  show,  read  and  considered 
in  the  light  of  their  contracts  of  1886  and 
1893.  The  further  insistence  is  made  that  he 
should  be  credited  with  two  United  States 
bonds  of  his  used  in  paying  for  the  Cheat- 
ham county  lands,  with  interest  thereon.  The 
defendants  answered  this  petition  January  25, 
1898.  They  insist  that  each  item  set  forth 
In  the  petition  was  presented  to  the  master, 
reported  upon  by  him,  and,  upon  exceptions 
by  complainant  overruled  by  him  and  the 
court,  and  that,  therefore,  the  petition  sim- 
ply asks  for  the  whole  case  to  be  gone  over 
again  on  the  same  evidence. 

The  chancellor  dismissed  the  petition  to 
rehear.  Complainant  appealed,  and  has  as- 
signed errors.  The  errors  assigned  are: 
First,  the  report  of  the  master  and  the  action 
of  the  chancellor  deny  to  complainant  many 
credits  to  which  he  is  entitled  (these  credits 
claimed  are  set  out  In  detail  in  the  brief  ac- 
companying the  errors  assigned);  second,  the 
master  and  the  chancellor  excluded  as  evi- 
dence certain  books  and  papers  filed  by  com- 
plainant which  establish  his  claim  to  the 
numerous  credits  he  contends  for,  and  this 
was  error. 

The  complainant  and  his  deceased  brother 
were  quite  Intimate,  and  they  had  many  joint 
business  transactions  extending  over  a  period 
of  50  years  or  more.  In  July,  1886,  they  had 
a  partial  settlement  They  signed  the  follow- 
ing paper: 
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"Whereas,  we,  0.  W.  and  W.  L.  Nance, 
have  had  mutual  dealings,  extending  through 
a  period  of  more  than  forty  years,  without 
having  ever  made  a  full  and  final  settlement, 
and  are  now  desirous  to  make  and  complete 
such  a  settlement  of  all  our  former  dealings, 
and  have  gone  back  and  estimated  all  bal- 
ances due  from  G.  W.  Nance,  with  legal  Inter- 
est on  them,  as  well  as  all  moneys  advanced 
or  loaned  for  services  performed  by  W.  L. 
Nance  to  or  for  C.  W.  Nance,  as  shown  on  a 
paper  marked  'A,'  and  mutually  signed  by  us, 
amounting  In  the  aggregate  to  $17,034.03,  and 
we  have  in  like  manner  estimated  all  moneys 
paid  by  C.  W.  Nance  for  W.  L.  Nance,  and 
all  balances  due  for  money  loaned  by  C.  W. 
Nance  to  W.  JU  Nance,  for  a  period  of  over 
forty  years,  with  legal  interest  on  them,  as 
shown  on  a  paper  marked  'B,'  and  also  mu- 
tually signed  by  both  of  us,  amounting  to 
I  .  B.  Billings'  debt  is,  we  think,  enti- 
tled to  a  credit  of  $555,  and  Interest  from 
June  30,  18C1.  And  whereas,  W.  L.  Nance's 
home  place  was  divided  into  six  lots  and  sold 
by  the  clerk  and  master  of  the  chancery  court 
at  Nashville  about  the  24th  day  of  Sept.,  1870, 
and  C.  W.  Nance  at  said  sale  became  the  pur- 
chaser of  all  the  lots  except  the  lot  on  which 
the  residence  stands,  #2,  and  gave  his  four 
notes,  each  for  $925,  payable  in  6,  12,  18,  and 
24  months,  with  interest  from  date,  and  he 
paid  off  the  first,  second,  and  third,  and  the 
fourth  was  paid  by  Wm.  L.  Nance,  and  he 
(said  W.  L.  Nance)  has  continued  to  reside 
on  it  and  use  the  entire  original  tract  ever 
since  said  sale,  as  though  no  division  or  sale 
had  been  made.  Any  taxes  paid  on  said  land 
since  said  sale  by  C.  W.  Nance  are  to  be 
refunded  to  him  on  final  settlement,  and  we 
hereby  mutually  agree  that  we  will,  as  soon 
as  we  can  conveniently  settle  up  this  land 
matter,  do  so.  And  we  hereby  solemnly 
agree  to  waive  all  statutes  of  limitation  and 
claims  by  reason  of  occupation  or  possession, 
and  to  settle  off  this  matter,  as  soon  as  it  may 
be  conveniently  done,  fairly  and  justly  be- 
tween us.  And  whereas,  C.  W.  Nance  be- 
came the  purchaser  of  the  tract  of  5.010 
acres  of  land  In  Cheatham  county,  and  a 
certain  lot  on  College  street,  In  Nashville,  at 
the  sale  by  the  clerk  and  master  of  the  chan- 
cery court  at  Nashville  In  the  case  of  James 
M.  Murrell  vs.  S.  Watson  et  al.  on  the  29th 
day  of  September,  1877,  and,  by  a  paper  writ- 
ing, soon  after  said  purchase  agreed  to  let  W. 
L.  Nance  Into  said  purchase  as  a  full  and 
equal  partner,  and  said  5.010  acres  were  pur- 
chased at  the  price  of  $0,035,  on  a  credit  of 
one  and  two  years,  and  said  lot  at  the  price 
of  $1,200,  on  the  same  credits,  and  on  the 
5,010-acre  tract  of  land  W.  L.  Nance  has  made 
the  following  payments,  to  wit: 

Oct.  9,  1878  $1,052  50 

April  2,  1880   1,018  50 

Total    $2,080  00 

And  half  money  from  sales  of  land 
to  Glover,  Binkley,  and  Tyson.  . . .      704  40 

Shows  W.  I*  Nance's  payments  $2,774  40 


"And  C.  W.  Nance  has  made  the  following 
payments,  to  wit: 

Feb.  10,  1879  $  500  00 

April  6,  1890  v     596  7« 

Cost  of  first  judgment  V.  2  50 

(Which  paid  off  first  judgment.) 
And  C.  W.  Nance  paid  on  last  note, 

Oct.  22.  1880   300  00 

And  on  February,  1885   1,231  72 

And  half  of  money  from  sale  of  lands 

to  Glover    880  00 

Binkley    170  00 

And  Tyson    704  40 

Shows  C.  W.  Nance's  total  pay- 
ments   $3,335  38 

"This  calculation  was  made  up  to  Jan.  15, 
1S85,  and  lacked  $950.06  of  paying  the 
whole  debt.  And  W.  L.  Nance  had  paid 
taxes  on  the  land  for  seven  years  before  the 
sale  to  C.  W.  Nance,  while  It  belonged  to 
Murrell,  amounting  Jan.  15,  1885,  to  $950, 
and  claimed  credit  for  the  same,  which  was 
not  allowed  by  the  chancellor,  and  stands  on 
an  appeal  to  the  supreme  court.  There  are 
two  other  notes,  one  dated  December  2. 
187C,  for  $200,  at  six  months,  interest  from 
date  at  10%,  and  one  note  dated  Dec.  18, 
1876,  for  $1(52.57,  at  one  day  after  date,  with 
a  credit  of  $10  April  23,  1877,  paid  to  lira. 
Kent  by  C.  W.  Nance  for  W.  L.  Nance.  They 
belonged  to  W.  L.  Nance,  and  are  made  by 
C.  W.  Nance.  There  are  several  loans  of  re- 
cent date  by  C.  W.  Nance  to  W.  L.  Nance 
overlooked,  all  of  which  are  to  be  hereafter 
settled,  when  we  settle  our  land  transaction, 
and  several  sums  of  Interest  paid  by  C.  W. 
Nance  to  Mount  Olivet  Cemetery,  and  (or  in- 
surance on  W.  Li.  Nance's  home,  to  be  settled 
hereafter.  And  we  do  hereby  agree  that  any 
other  matter  or  claim  herein  omitted  by  ei- 
ther of  us,  and  hereafter  discovered,  shall  be 
brought  Into  our  final  settlement,  the  above 
being  all  we  are  able  to  settle  In  the  time 
now  allowed  us,  as  W.  L.  Nance  leaves  for 
San  Francisco  at  6  a.  m.  In  the  morning.  The 
small  sums  in  C.  W.  Nance's  summary  are 
shown  in  three  papers,  X,  X,  Z,  hereby  In- 
closed. 

"This  agreement  made  between  us.  Wit- 
ness our  hands  this  24th  day  of  July,  1886. 
"[Signed]  C.  W.  Nance. 

"Wm.  Lk  Nance. 

"In  presence  of 
"W.  L.  McKay. 
"Hiram  Harley. 
"Isaac  Litton." 

April  20,  1893,  these  brothers  entered  Into 
the  following  agreement,  or  signed  the  fol- 
lowing paper: 

"The  following  agreement  is  made  and  en- 
tered into  between  Wm.  L>.  Nance  and  C.  W. 
Nance  in  and  about  the  tract  of  land  In  Da- 
vidson county  known  as  the  'Wm.  L,.  Nance 
Home  Place,'  and  now  in  litigation  with  John 
Ii.  Cooper.  In  that  case  the  depositions  of 
both  C.  W.  Nance  and  Wm.  Nance  have  been 
given,  and  which  show  how  much  money  the 
said  C.  W.  Nance  has  paid  in  perfecting  the 
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title;  the  same  being  now  In  said  C.  W. 
Nance.  But,  while  the  title  is  In  him,  there 
has  at  all  times  been  an  understanding  that 
after  the  said  C.  W.  Nance  Is  paid  his  mon- 
ey (that  Is,  the  money  paid  by  him  in  procur- 
ing the  title),  with  interest  at  lawful  rate, 
the  balance  Is  to  go  to  Wm.  L.  Nance;  and 
we  now  make  this  understanding  a  matter  of 
contract  to  be  carried  out  by  us,  or  by  our 
executors  In  case  either  of  us  should  die,— 
the  land  to  be  divided  into  lots,  and  sold  to 
the  best  advantage,  until  C.  W.  Nance  is 
paid  his  money,  with  interest;  the  balance 
of  the  land  to  belong  to  the  said  Wm.  L. 
Nance.  It  Is  further  agreed  between  us  that 
an  equitable  and  just  settlement  shall  be 
made  by  us,  or  by  our  executors,  of  all  our 
matters,  especially  our  notes  or  money  obli- 
gations which  each  may  hold  against  the  oth- 
er, and  we  agree  with  each  other  that  each 
Is  not  to  plead  or  rely  on  the  statute  of  lim- 
itation. The  settlement  is  to  be  made  by  us, 
or  by  our  executors,°as  becomes  two  brothers 
having  full  confidence  in  each  other's  hon- 
esty and  willingness  to  do  right.  It  is  fur- 
ther agreed  that  in  said  settlement  embra- 
cing our  transactions  relating  to  the  Watson 
lands,  of  $5,010  acres,  In  Cheatham  county, 
that  the  profit  arising  therefrom  shall  be 
equally  divided  between  us,  or  our  estates, 
Including  attorney's  fees  in  each  case. 

"This  20th  day  of  April,  1893. 

"[Signed]  Wm.  L.  Nance. 

"C.  W.  Nance." 

Tt  will  thus  be  seen  that  the  account  be- 
tween these  two  brothers  necessarily,  under 
the  terms  of  these  papers,  covered  a  wide 
field,  and  a  long  period  of  time.  The  master, 
In  his  elaborate  report,  seems  to  have  cover- 
ed the  whole  field.  The  exceptions  filed 
thereto  by  complainant  presented  the  specific 
defenses  to  the  report  now  urged  upon  our 
attention.  These  exceptions  thus  directly 
called  to  the  attention  of  the  master  and  the 
chancellor  were  overruled  by  the  master  and 
the  chancellor,  and  the  report  of  the  master 
was  confirmed  by  the  chancellor.  This,  of 
course,  presents  a  case  of  concurrent  finding 
of  the  master  and  the  chancellor,  and,  if 
there  Is  material  evidence  to  support  It, 
their  finding  is  conclusive  and  binding  upon 
us. 

The  main  question  argued  before  us  Is  that 
the  master  and  the  chancellor  rejected  the 
daily  journals  or  diaries  of  complainant  of- 
fered as  evidence,  the  defendants  having  ob- 
jected thereto  on  the  ground  that  under  the 
statute  they  were  Inadmissible;  and  the  In- 
sistence is  that  the  rejection  of  this  evidence 
was  manifestly  error,  and  that,  with  this  evi- 
dence admitted  and  considered,  the  items  of 
credit  claimed  by  complainant  are  establish- 
ed. Under  the  act  of  our  legislature  (Acts 
1869-70,  c.  78,  i  2;  Mill.  &  V.  Code,  §  4565; 
Shannon's  Code,  {  6598),  it  Is  provided  that 


"In  actions  or  proceedings  by  or  against  the 
executors,  administrators,  or  guardians,  in 
which  judgments  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other,  as  to  any  trans- 
actions with  or  statement  by  the  testator,  in- 
testate or  ward,  unless  called  to  testify  there- 
to by  the  opposite  party."  It  is  clear,  under 
this  statute,  that  the  •complainant  was  in-  - 
competent  to  testify  with  respect  to  the 
transactions  between  him  and  his  deceased 
brother,  unless  called  to  testify  thereto  by 
the  defendants.  This  is  not  disputed.  It  is 
insisted,  however,  that  the  books  kept  by  the 
complainant,  showing  the  alleged  transac- 
tions between  hiin  and  his  brother,  are  com- 
petent. It  is  to  be  noticed  that  these  books 
are  simply  diaries  or  memoranda  kept  by 
the  complainant  Our  supreme  court  has 
held  that  under  this  statute  the  disqualifica- 
tion extends  to  and  embraces  every  transac- 
tion with  or  statement  by  the  deceased, 
whatever  be  Its  nature,  and  whether  oral  or 
in  writing;  the  principal  object  being  to  put 
litigant  parties  upon  an  equal  footing  In  the 
courts,  and  prevent  the  living  from  testify- 
ing against  the. dead.  Montague  v.  Thoma- 
son,  91  Tenn.  168,  18  S.  W.  264  et  seq.  In 
the  case  cited  it  was  offered  to  prove  that 
the  witness  extinguished  the  note  sued  on  by 
the  execution  and  delivery  of  another  note 
in  its  stead;  and  the  supreme  court  said  that 
if  this  was  not  a  transaction,  It  would  indeed 
be  Impossible  to  state  what  would  constitute 
a  transaction.  It  further  said  that  having 
been  participated  in  by  both  of  them  as  par- 
ties in  Interest  it  was  manifestly  a  trans- 
action by  the  witness  with  the  deceased,  and 
vice  versa.  The  court  in  that  case  also  said: 
"To  limit  the  disqualification  to  verbal  trans- 
actions and  statements  would  do  the  greatest 
violence  to  both  the  letter  and  spirit  of  the 
statute,  and  place  the  estates  of  dead  per- 
sons, which  it  was  designed  to  protect,  at  the 
mercy  of  corrupt  parties.  Even  doubtful 
language  would  be  so  construed  as  to  avoid 
such  a  result"  Under  this  authority,  and 
others  that  might  be  cited,  we  are  of  the 
opinion  that  these  private  books  and  memor- 
anda made  by  the  complainant  are  not  com- 
petent and  admissible  as  evidence  to  charge 
the  estate  of  his  deceased  brother.  Con- 
fessedly, we  think,  under  the  evidence  In  the 
record,  the  contentions  of  complainant  are 
not  sustained,  if  the  evidence  of  these  pri- 
vate memoranda  and  diaries  be  excluded. 
With  them  out  of  the  record  as  evidence,  the 
findings  of  the  master,  concurred  in  by  the 
chancellor,  are  abundantly  sustained.  The 
result  Is  that  upon  the  whole  case  we  see 
no  reversible  error  in  the  decree  of  the  chan- 
cellor, and  it  must  be  affirmed,  with  costs. 
The  other  judges  concur. 

Affirmed  orally  by  supreme  court,  January 
16.  1899. 
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ST.  LOUIS  &  K.  0.  RY.  CO.  v.  RUSSELL 
et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  14,  1899.) 

APPEAL — EMINENT  DOMAIN— AWARD  OF  COM- 
MISSIONERS-JUDGMENT. 

Where  the  only  reference  in  the  record,  on 
appeal  in  condemnation .  proceedings,  to  the  fact 
that  the  amount  of  the  commissioners'  award 
was  deposited  in  court  and  received  by  defend- 
ant, was  in  a  motion  to  overrule  defendant's  ex- 
ceptions to  the  commissioners'  report,  and  in  the 
motion  for  new  trial,  as  error  in  the  court  to 
hear  the  exceptions  without  first  requiring  de- 
fendant to  refund  the  money,  and  counsel  only 
assumed  it  as  a  fact,  and  that  the  court  knew  it, 
and  it  did  not  appear  that  it  was  a  matter  of 
record,  so  that  the  trial  court  could  take  cog- 
nizance of  it,  or  that  there  was  proof  of  it  of- 
fered to  the  court,  or  that  it  was  brought  to 
the  trial  court's  attention  at  the  time  of  enter- 
ing judgment,  the  court's  error  in  entering  judg- 
ment for  the  full  amount  of  the  jury's  verdict, 
without  deducting  the  amount  of  the  award,  can- 
not be  reviewed. 

Appeal  from  circuit  court,  Johnson  county; 
George  F.  Longan,  Special  Judge. 

Action  by  the  St  Louis  &  Kansas  City  Rail- 
way Company  against  James  H.  Russell  and 
others.  There  was  a  judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Geo.  P.  B.  Jackson,  for  appellant  O.  L. 
Houts,  for  respondents. 

VALLIANT,  J.  This  Is  a  proceeding  to 
condemn  a  right  of  way  for  plaintiff's  rail- 
road through  defendants'  farm.  Upon  the 
filing  of  the  petition  in  the  office  of  the  cir- 
cuit clerk  of  Johnson  county  in  vacation,  the 
clerk  issued  a  summons  to  the  defendants  to 
appear  before  the  judge  of  that  court  on  Au- 
gust 8,  1895,  which  was  duly  served,  and 
the  defendants  appeared  as  required.  There- 
upon the  judge  of  that  circuit  heard  the  peti- 
tion, and,  after  finding  the  facts  on  which 
to  base  his  order,  appointed  commissioners 
as  the  statute  requires;  who  filed  their  re- 
port, showing  that  they  had  performed  the 
duty  Imposed  on  them,  and  assessed  the  de- 
fendants' damages,  by  reason  of  the  appro- 
priation of  their  land  and  the  operation  and 
maintenance  of  plaintiff's  railroad  thereon,  at 
$4,007.  The  sum  was  deposited  by  the  plain- 
tiff with  the  clerk  of  the  court,  the  plaintiff 
took  possession  of  the  land,  and  the  defend- 
ants received  the  money  from  the  clerk. 
Both  parties  filed  exceptions  to  the  report, 
and  demanded  a  jury  to  assess  the  damages. 
Plaintiff  afterwards  withdrew  Its  demand  for 
a  jury,  but  insisted  on  Its  exception  to  the 
commissioners'  award,  on  the  ground  that  it 
was  excessive.  At  the  October  term,  1895, 
the  court  made  an  order  sustaining  the  excep- 
tions, setting  aside  the  report  of  commissioners, 
and  directing  a  reassessment  of  damages  to  be 
made  by  a  Jury.  Accordingly  a  Jury  was 
Impaneled  and  the  inquiry  had,  which  result- 
ed in  awarding  the  defendants  95,500  dam- 
ages. Thereupon  a  judgment  in  the  usual 
form  was  entered  for  that  sum  in  favor  of  de- 
fendants against  the  plaintiff,  and  a  decree 


vesting  the  title  to  the  land  condemned  in 
plaintiff  for  the  purpose  of  a  right  of  way, 
to  take  effect  on  the  payment  of  the  money 
judgment.  The  cause  is  here  on  plaintiff's 
appeal.  The  facts  shown  by  the  record  In 
this  case  are  In  all  respects  similar  to  those 
which  passed  under  onr  judgment  at  this 
term  of  court  in  the  case  of  Railway  Co.  v. 
Donovan  (Mo.  Sup.)  50  S.  W.  286,  with  only 
the  difference  that  in  that  case  there  was 
nothing  to  show  that  the  defendants  had 
withdrawn  from  the  clerk  the  amount  of  the 
commissioners'  award,  and  there  was  nothing 
In  the  judgment  vesting  the  title  to  the  land 
condemned  in  the  plaintiff.  The  considera- 
tion of  this  case  has  necessarily  brought  up 
for  reconsideration  the  propositions  Involved 
in  the  case  above  mentioned;  and,  as  we  are 
satisfied  that  the  conclusions  reached  in  that 
case  were  correct  there  is  no  necessity  for  a 
further  discussion  of  those  propositions,  except 
in  the  light  of  the  difference  in  the  facts,  as 
above  noted.  It  was  urged  In  the  Donovan 
Case,  and  is  urged  with  renewed  force  here, 
that  the  defendants  were  not  entitled  to  a 
judgment  for  the  full  amount  of  the  Jury's 
verdict  when  It  appeared  that  they  had  al- 
ready received  a  large  part  of  the  amount  in 
the  form  of  the  commissioners'  award. 

The  principle  contended  for  by  the  plain- 
tiffs counsel  is  correct;  and*  if  the  facts  in 
the  case  are  as  claimed,  and  If  they  had 
been  brought  to  the  attention  of  the  trial 
court  at  the  time,  the  judgment  should  have 
contained  a  recital  of  those  facts,  and  should 
have  been  rendered  for  only  the  difference 
between  the  award  of  the  jury  and  the 
amount  already  received  by  the  defendants. 
But  It  does  not  appear  that  the  matter  was 
brought  to  the  attention  of  the  court  In  any 
form  in  which  it  could  be  so  treated.  The 
record  on  this  point  although  not  entirely 
barren,  as  in  the  Donovan  Case,  Is  yet  very 
meager.  We  infer  from  the  recital  in  the 
record  that  the  money  was  deposited  with 
the  clerk  in  vacation,  and  by  him,  in  vaca- 
tion, delivered  to  defendants.  At  the  trial 
the  plaintiff's  counsel  referred  to  this  fact 
as  a  ground  for  an  oral  motion  to  overrule 
the  defendants'  exceptions  to  the  commis- 
sioners' report.  And  again  In  the  motion 
for  a  new  trial  it  is  referred  to,  not  as  enti- 
tling the  plaintiff  to  a  reduction  of  the  judg- 
ment, but  as  error  in  the  court  to  hear  the 
exceptions  without  first  requiring  the  de- 
fendants to  refund  the  money  received  from 
the  clerk.  It  was  only  in  that  connection 
and  for  those  purposes  that  the  matter  was 
brought  to  the  attention  of  the  court,  or  that 
the  court  was  asked  to  predicate  any  action 
upon  it  And  even  then  the  counsel  seem  to 
have  only  assumed  that  it  was  a  fact  and 
that  the  court  knew  it  But  it  does  not  ap- 
pear In  the  record  here  that  It  was  a  matter 
of  record  In  such  shape  as  that  the  trial 
court  could  take  cognizance  of  it;  nor  was 
there  any  proof  of  it  offered  to  the  court; 
nor  does  It  appear  that  It  was  brought  to 
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the  trial  court's  attention  at  the  only  Junc- 
ture In  the  proceedings  In  which  It  waa  prop- 
er to  be  taken  into  consideration.  If  the 
fact  that  the  defendants  withdrew  from  the 
clerk  the  amount  of  the  commissioners' 
award  is  in  such  shape  on  the  record  of  the 
circuit  court  as  would  entitle  the  plaintiff 
to  a  judgment  here  correcting  the  judgment 
of  that  court,  or  remanding  it  to  be  corrected, 
a  transcript  of  that  part  of  the  record  ought 
to  be  here.  In  its  absence,  we  cannot  as- 
sume that  the  circuit  court  erred  in  the  form 
of  the  judgment  it  rendered.  There  is  noth- 
ing in  this  record  on  that  point  but  a  recital, 
which  is  meager  and  unsatisfactory,  and  not 
sufficient  to  authorize  this  court  to  pronounce 
the  judgment  of  the  circuit  court  Incorrect 
The  matter,  for  the  purpose  of  giving  the  .plain- 
tiff credit  for  any  payment  to  which  the  rec- 
ord in  the  circuit  court  may  show  him  enti- 
tled, Is  still  in  the  hands  of  that  court  We 
perceive  no  error  in  the  record,  and  there- 
fore the  judgment  Is  affirmed.   All  concur. 


NICHOLS  &  SHEPARD  CO.  v.  HUBERT 
et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  14,  1809.) 

CREDITORS.'  SUIT — ALLEGATIONS  OF  INFORMA- 
TION AND  BELIEF. 
A  petition  in  a  creditors'  suit  which  avers 
that  plaintiff  is  informed  and  believes  certain 
facts,  thereafter  recited,  which  are  essential  to 
plaintiffs  case,  is  demurrable,  as  it  does  not  al- 
lege the  existence  of  the  facts. 

Appeal  from  circuit  court,  Clark  county; 
E.  11.  McKee,  Judge. 

Action  by  the  Nichols  &  Shepard  Company 
against  John  A.  Hubert  and  others.  From 
a  judgment  sustaining  a  demurrer  to  the 
complaint  plaintiff  appealed.  Affirmed. 

Hughes  &  Roberts  and  O.  S.  Calllhan,  for 
appellant  Berkheimer  &  Dawson  and  Blair 
&  Marchand,  for  respondents. 

BRACE,  P.  3.  This  is  an  appeal  from 
the  judgment  of  the  circuit  court  of  Clark 
county  sustaining  a  general  demurrer  to  the 
following  petition:  "Now  comes  plaintiff, 
and,  for  Its  third  amended  petition,  by  leave 
of  court,  stated  and  avers:  First  Plaintiff 
Is  a  private  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  Michigan,  and  was  such  at  the  dates 
hereinafter  mentioned.  Second.  On  or  about 
the  10th  day  of  April,  1894,  plaintiff  duly 
recovered  in  this  court  a  judgment  against 
the  defendant  John  A.  Hubert  for  the  sum  of 
$635.42,  together  with  8  per  cent  per  annum 
Interest  from  said  date  until  paid,  which 
judgment  is  duly  entered  of  record  in  the 
records  of  this  court  in  Record  Book  Q,  at 
page  155.  Third.  No  part  of  the  judgment 
aforesaid  has  ever  been  paid.  John  A.  Hu- 
bert Is  insolvent  and  has  no  property  sub- 
ject to  seizure  and  sale  upon  execution. 
Fourth.  On  or  about  the  19th  day  of  Novem- 


ber, 1894,  the  said  defendant  John  A  Hu- 
bert was  the  owner  of  the  following  describ- 
ed tracts  of  land,  to  wit:  The  north  two- 
thirds  of  the  northeast  fourth  of  the  north- 
west quarter,  and  the  north  two-thirds  of  the 
northeast  quarter  of  section  thirty-two,  and 
the  north  two-thirds  of  the  northwest  fourth 
of  section  thirty-three,  and  the  southwest 
fourth  of  the  northeast  quarter  of  section 
thirty,  all  In  township  sixty-four,  range  six 
west  in  the  county  of  Clark,  and  state  of 
Missouri,  subject  to  a  deed  of  trust  duly  ex- 
ecuted and  delivered  to  one  Charles  Hiller, 
as  trustee,  to  secure  to  one  James  W.  Sum- 
mers the  payment  of  $2,800,  which  said  deed 
of  trust  is  duly  recorded  In  Book  O,  at  page 
529,  of  the  records  of  trust  deeds  in  the  office 
of  the  recorder  of  deeds  In  and  for  Clark 
county,  Missouri.  On  said  date,  to  wit  No- 
vember 19,  1894,  pursuant  to  notice  as  pro- 
vided by  said  deed  of  trust  said  Charles  Hil- 
ler, as  trustee,  duly  sold  the  real  estate  afore- 
said at  public  sale  to  one  H.  M.  Hiller,  one 
of  the  original  defendants  In  this"  suit,  for 
the  sum  of  $3,280,  and  the  said  H.  M.  Hiller 
became  the  absolute  and  unqualified  owner 
of  said  real  estate,  so  far  as  appears  from 
the  records  of  deeds  and  titles  of  Clark  coun- 
ty, Missouri.  Fifth.  Plaintiff  is  informed 
and  believes  that  the  defendant  John  A  Hu- 
bert has  some  interest  in  equity  in  and  to  the 
real  estate  aforesaid,  but  the  extent  of  such 
interest  plaintiff  cannot  state.  Plaintiff  Is 
informed  and  believes  that  the  said  H.  M. 
Hiller,  although  apparently  the  absolute  and 
unqualified  owner  of  same,  is  merely  a  trus- 
tee holding  the  legal  title  of  said  real  estate 
for  the  benefit  of  himself  and  the  defendant 
John  A.  Hubert;  that  at  the  time  of  the  sale 
and  purchase  by  him  as  aforesaid  he  and  the 
defendant  John  A.  Hubert  entered  into  a 
written  contract  which  will  disclose  the  ex- 
tent of  their  respective  Interests  in  said 
land;  that  said  written  contract  was  dory 
acknowledged,  and  could  have  been  tiled  for 
record,  but  that  same  was  held  from  record, 
and  kept  secret  and  concealed,  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  the  defendant  John  A.  Hu- 
bert and  especially  this  plaintiff.  Sixth. 
Since  the  commencement  of  this  suit  the  said 
H.  M.  Hiller  departed  this  life  testate,  leav- 
ing as  his  sole  heirs  at  law  bis  widow,  the 
said  Sarah  F.  Hiller,  and  his  children,  the 
said  Charles,  Hiram,  Samuel  S.,  and  George 
Hiller,  and  Hattle  Lapsley.  Said  Sarah  F. 
Hiller  Is  the  duly-appointed  executrix  of  the 
estate  of  said  H.  M.  Hiller.  Seventh.  Plain- 
tiff has  no  adequate  remedy  at  law  in  the 
premises,  wherefore  it  prays  the  court  that 
the  defendants  be  required  to  answer  touch- 
ing the  matters  set  forth  in  this  petition, 
and  disclose  the  contract  existing  between 
the  defendant  John  A.  Hubert  and  the  said 
H.  M.  Hiller,  deceased,  in  the  matter  of  the 
real  estate  aforesaid;  that  upon  such  dis- 
closure the  right  of  the  said  Hubert  and  the 
defendant  heirs  of  said  H.  M.  Hiller  be  es- 
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tablished  and  defined  by  a  decree  of  this 
court;  that  It  be  decreed  that  plaintiff  Is  en- 
titled to  subject  the  Interest,  If  any,  of  the 
defendant  Hubert  in  said'  land,  to  the  pay- 
ment of  its  Judgment  aforesaid;  that  the 
court,  in  case  it  shall  find  that  the  defend- 
ant heirs  of  the  said  H.  M.  Hlller,  deceased, 
have  any  interest  in  and  to  said  real  estate, 
that  said  interest  be  determined  both  as  to 
the  defendant  John  A.  Hubert  and  this  plain- 
tiff; and  prays  the  court  for  such  other  and 
further  relief  as  to  equity  and  good  con- 
science belongs.  And  plaintiff  further  prays 
that  it  have  and  receive  from  the  defend- 
ants the  costs  of  this  suit" 

Counsel  for  plaintiff  contends  that  the 
court  committed  error  in  sustaining  the  de- 
murrer to  the  plaintiff's  petition,  because  "a 
creditor  having  reduced  his  demand  to  judg- 
ment may  bring  a  suit  in  equity  to  disclose 
'  the  debtor's  Interest  In  property  held  In  the 
name  of  another  without  first  selling  the 
land  on  execution."  ^e  are  not  advised  by 
the  record  what  view"" the  court  below  took 
of  this  proposition.  It  Is  evidently  sound, 
supported  by  authority  (Woodard  v.  Mastin, 
100  Mo.  324,  17  S.  W.  308;  Bank  v.  Doran, 
109  Mo.  40,  18  S.  W.  836;  Hardware  Co. 
Horn  [Mo.  Sup.]  47  S.  W.  957),  and  is  not 
disputed  by  counsel  for  the  defendants, 
whose  contention  is  that  the  petition  Is  de- 
fective in  that  it  does  not  charge  as  a  fact 
that  Hubert  has  any  equity  In  the  land,  nor 
that  Hiller  and  Hubert  had  a  written  con- 
tract that  would  disclose  that  fact,  and  their 
respective  interests  in  the  land,  etc.,  but  only 
that  the  plaintiff  Is  Informed  and  believes 
such  to  be  the  facts.  It  Is  apparent  upon 
the  face  of  the  petition  that  this  contention 
Is  well  grounded.  While  the  first  four  para- 
graphs of  the  petition  state  and  aver  facts, 
the  form  of  averment  Is  changed  in  the  fifth, 
and  the  pleader  then  alleges  that  he  Is  in- 
Termed  and  believes  the  facts  therein  recited, 
and,  as  these  recited  facts  are  essential  tx> 
plaintiff's  cause  of  action,  the  defect  is  fa- 
tal, unless  this  form  of  averment  Is  per- 
missible under  the  Code.  The  statute  re- 
quires in  a  petition  a  plain  and  concise  state- 
ment of  the  facts  constituting  the  cause  of 
action.  Rev.  St  1889,  i  2039.  A  statement 
of  information  and  belief  as  to  facts  is  not 
within  the  meaning  of  this  statute.  "Facts 
should  be  stated,  alleged,  averred,  and  not 
given  by  way  of  recital."  Bliss,  Code  PI. 
(3d  Ed.)  §  318.  "Every  substantive  fact 
should,  under  the  practice  act  be  alleged,  so 
that  an  issue  can  be  made  thereon."  Lanltz 
v.  King,  93  Mo.,  loc.  dt,  519,  6  S.  W.  265. 
^The- issue  tendered  here  Is  not  as  to  the  ex- 
istence of  these  facts  essential  to  plaintiff's 
cause  of  action,  but  as  to  the  plaintiff's  in- 
formation and  belief  of  their  existence  as 
facts.  The  statute  makes  no  provision  for 
charging  facts  on  information  and  belief  In  a 
petition,  except  In  alternative  pleading,  and 
.  then  the  fact  must  be  positively  alleged, 
coupled  with  an  averment  of  the  plaintiff's 


belief  In  the  one  or  the  other  alternative  so 
alleged.  Rev.  St  1889,  f  207L  Even  if  sncli 
provision  had  been  made,  this  form  would 
not  be  sufficient.  The  facta  would  have  to 
be  Charged  as  facts  on  Information  and  be- 
lief, so  that  an  Issue  could  be  joined  on 
them.  The  petition  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and 
the  court  did  not  err  In  sustaining  the  de- 
murrer. Judgment  is  therefore  affirmed.  All 
concur."} 


STAPLES  v.  SHACKLEFORD  et  aL 
(Supreme  Court  of  Missouri.  Division  No.  1. 
June  14,  1S99.) 

ACTION  TO  REDEEM  —  PARTIES— PETITION — 
SUFFICIENCY  —  TRUST  DEED  —  TRUSTEES* 
AGREEMENT  WITH  MORTGAGOR— RIGHT  TO 
SUE  —  DEEDS  —  DEFECTIVE  ACKNOWLEDG- 
MENT—EFFECT. 

1.  It  appeared  by  the  petition  in  an  action  to  . 
redeem  that  the  land  in  controversy  had  been 
sold  under  a  trust  deed  given  to  a  guardian  to  se- 
cure a  loan  from  his  ward's  estate.  The  ward 
was  of  age.  The  guardian  was  discharged,  and 
had  no  interest  in  the  land.  He  was  not  in  a 
position  to  afford  plaintiff  the  relief  sought,  and 
no  personal  judgment  was  asked  against  him. 
No  claim  was  made  that  the  land  had  been  ob- 
tained through  his  misconduct  but  execution  of 
the  trustee's  deed  to  his  ward  had  been  acknowl- 
edged before  him  as  notary  public.  Bdd,  that 
he  was  not  a  necessary  or  proper  party. 

2.  A  faulty  acknowledgment  only  affects  the 
registration  of  a  deed  and  notice  thereunder,  and 
it  does  not  affect  the  conveyance  between  the 
parties  themselves. 

3.  A  petition  to  redeem  from  a  sale  under  a 
trust  deed  showing,  as  to  the  beneficiary  and  her 
husband,  that  she  had  done  nothing  more  than 
receive  what  was  due  her  from  sales  made  by 
the  trustee,  and  that  he  had  no  interest  in  the 
matter  except  as  her  husband,  and  that  neither 
had  nor  claimed  any  further  interest  in  the  prop- 
erty, and  complaining  only  of  acts  of  the  trustee 
in  violating  an  agreement  made  with  the  plain- 
tiff contrary  to  the  terms  of  the  deed,  and  with- 
out the  beneficiary's  knowledge,  and  calling  on 
the  trustee  to  account,  states  no  cause  of  action 
against  the  beneficiary  or  her  husband. 

4.  Conceding  that  a  mortgagor  under  a  trust 
deed  may  enforce  the  trustee's  agreement  to  so 
handle  the  property  as  to  control  the  title  in  case 
it  should  not  bring  sufficient  at  pnblic  sale  to 
satisfy  the  debt  and  to  sell  the  same  at  private 
sale,  and  account  to  the  mortgagor  for  the  sur- 
plus, the  trustee's  liability  thereunder  is  not 
shown  in  an  action  by  the  mortgagor  against 
him  by  a  petition  showing  that  only  a  portion 
of  the  land  has  been  sold,  and  not  alleging  that 
there  is  any  surplus  to  which  plaintiff  is  entitled. 

Error  to  circuit  court  Cooper  county; 
George  F.  Longan,  Special  Judge. 

Action  by  Thomas  E.  Staples  against  D. 
W.  Shackleford  and  others  to  set  aside  a 
conveyance,  for  an  accounting,  and  tor  re- 
demption from  a  sale  under  a  trust  deed. 
From  a  judgment  of  dismissal  entered  on 
sustaining  demurrers  to  the  petition,  plain- 
tiff brings  error.  Affirmed. 

B.  R.  Hayden  and  W.  D.  Bush,  for  plain- 
tiff In  error.  W.  M.  Williams,  for  defendants 
in  error. 

ROBINSON,  J.  Plaintiff  commenced  this 
action  in  the  Cooper  county  circuit  court  on 
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the  19th  day  of  April,  1805,  and  afterwards, 
on  the  14th  day  of  Jnne,  filed  an  amended  pe- 
tition, which  is  the  basis  of  this  controversy. 
Defendant  D.  W.  Shackleford  filed  an  an- 
swer. Defendant  W.  Speed  Stephens  demur- 
red on  the  grounds:  First,  that  he  was  not 
a  necessary  or  proper  party  defendant;  sec- 
ond, because  the  petition  failed  to  state  facte 
sufficient  to  constitute  a  cause  of  action 
against  him;  third,  because  the  allegations 
of  the  petition  showed  that  he  had  no  con- 
nection with,  or  personal  interest  in,  any  of 
the  matters  or  things  mentioned  In  the  com- 
plaint, or  the  subject  of  the  litigation;  fourth, 
that  the  petition  showed  that  at  the  time  of 
the  matters  complained  <of  he  was  guardian 
of  defendant  Rhoda  E.  Johnson,  that  he  has 
no  personal  Interest  in  the  subject-matter  of 
the  controversy,  and  was  not  sued  in  his 
trust  capacity.  Defendants  Rhoda  E.  John- 
son and  Wilbur  T.  Johnson  filed  their  sep- 
arate demurrer  upon  the  ground  that  the  pe- 
tition failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  them.  Both 
of  these  demurrers  were  sustained  by  the 
trial  court,  whereupon,  the  plaintiff  declining 
to  plead  further,  a  judgment  of  dismissal 
was  entered  against  him  and  in  favor  of  all 
defendants,  and  plaintiff  brings  the  case  to 
this  court  by  writ  of  error. 

This  amended  petition  is  an  extremely  vo- 
luminous document,  very  lnartfully  and  awk- 
wardly prepared,  and  replete  with  unneces- 
sary and  useless  verbiage.  The  grounds  of 
plaintiff's  cause  of  action  are  not 'succinctly 
or  clearly  set  forth,  but  are  arrived  at  by 
much  circumlocution  and  indefinite  phrases. 
The  substantial  averments  are  as  follows: 
That  Rhoda  E.  Johnson  and  Wilbur  Johnson 
are  husband  and  wife,  the  former's  name 
prior  to  their  marriage  being  Rhoda  E.  Ste- 
phens; that  during  her  minority  her  estate 
was  in  the  hands  of  her  brother,  W.  Speed 
Stephens,  as  her  guardian;  and  that  she  sub- 
sequently became  of  age,  and  ber  brother's 
guardianship  ceased  to  exist  It  Is  then  al- 
leged that  on  the  19th  day  of  August,  1886, 
plaintiff,  being  seised  in  fee  of  certain  real 
estate  situate  in  Cooper  county,  Mo.,  contain- 
ing 120  acres,  borrowed  from  the  estate  of 
Rhoda  E  Stephens,  through  her  guardian,  W. 
Speed  Stephens,  the  sum  of  $1,250,  and  gave 
bis  note  therefor,  payable  one  year  after 
date,  with  compound  interest  thereon  at  the 
rate  of  9  per  cent  per  annum,  and  secured 
the  same  by  deed  of  trust  on  said  real  estate; 
and  in  the  deed  of  trust  above  mentioned  de- 
fendant Shackleford  was  named  as  trustee, 
and  vested  with  power  to  sell  the  mortgaged 
premises  npon  the  failure  of  plaintiff  to  pay 
the  note  at  maturity.  It  is  then  further  al- 
leged "that  the  defendant  D.  W.  Shackle- 
ford well  knew  of  the  financial  distress  in 
which  plaintiff  was  Involved  at  the  time  he 
executed  the  said  deed  of  trust  to  secure  the 
payment  of  the  promissory  note,  and  said 
defendant  also  well  knew  of  the  fears  felt 
and  expressed  by  the  plaintiff  that  in  the 


event  of  the  sale  of  his  said  lands  under  the 
said  deed  of  trust  and  the  purchase  of  them 
by  a  stranger  at  a  price  greatly  below  their 
value,  plaintiff's  right  of  redemption  would 
be  lost  and  a  greater  part  of  his  said  indebt- 
edness would  remain  unpaid,  etc.;  that  to 
allay  plaintiff's  fears,  the  defendant  Shackle- 
ford, knowing  said  lands  to  be  of  greater 
value  than  the  said  Indebtedness,  assured 
him  that  his  fears  were  groundless,  for  that 
all  the  defendant  Stephens,  the  guardian, 
etc.,  desired,  was  the  payment  of  said  indebt- 
edness; and  that  he  (defendant  Shackleford), 
in  making  sale  of  said  lands  under  the  deed 
of  trust  would  use  his  best  endeavors  to  ac- 
complish that  end.  and  no  more,  and,  if  it 
sold  for  more  than  sufficient,  he  would  ac- 
count to  the  plaintiff  for  the  same,  and  it 
was  then  and  there  further  understood  by 
and  between  plaintiff  and  defendant  that  if 
said  lands,  when  sold  as  aforesaid,  should 
not  sell  for  a  sum  sufficient  to  pay  said  in- 
debtedness, then,  and  in  that  event  the  said 
lands  should  be  sold  at  private  sale,  if  a 
purchaser  could  be  found  within  a  reason- 
able time  willing  to  pay  more  than  the  sum 
realized  by  public  sale  under  said  deed  of 
trust,  and  the.  plaintiff  should  have  what- 
ever benefits  should  or  might  result  from 
such  resale  at  private  sale;  that  plaintiff 
having  failed  to  pay  the  said  promissory  note 
when  it  fell  due,  the  said  Shackleford,  as 
trustee,  so  plaintiff  has  been  informed,  ad- 
vertised said  lands  for  sale  on  the  3d  day 
of  January,  1891,  under  the  said  deed  of 
trust  at  public  vendue,  at  the  place  named  in 
the  said  deed,  and  that  at  said  sale  said 
lands  had  been  'knocked  off  in  a  lump'  to 
Rhoda  E.  Stephens,  the  ward  of  the  defend- 
ant W.  Speed  Stephens,  now  the  defendant 
Rhoda  E.  Johnson,  for  the  greatly  inade- 
quate sum  of  $700;  and  that  on  the  same 
day  the  said  defendant  D.  W.  Shackleford, 
as  trustee,  executed  and  delivered  to  her 
his  deed  in  fee  to  said  lands."  The  petition 
then  avers  "that  plaintiff,  not  being  possessed 
of  sufficient  means  to  pay  off  the  Indebted- 
ness and  redeem  the  lands,  failed  to  attend 
the  sale,  or  have  any  other  person  do  so  for 
him;  that  the  lands  were  worth  $20  per 
acre,  and  the  indebtedness  secured  by  the 
deed  of  trust  in  question  did  not  exceed  the 
sum  of  $1,600;  that  the  plaintiff  relied  upon 
the  protestations  of  friendliness  of  the  trus- 
tee, Shackleford,  and  believed  that  the  above- 
mentioned  sale  was  made  for  the  purpose  of 
a  private  sale,  to  carry  out  the  understand- 
ing had  between  plaintiff  and  the  trustee; 
that  as  soon  as  plaintiff  learned  of  the  trus- 
tee's sale  and  purchase  by  defendant  Rhoda 
B.  Johnson  he  at  once,  with  the  knowledge, 
approbation,  and  encouragement  of  defend- 
ant Shackleford,  made  diligent  efforts  to  se- 
cure a  purchaser  for  the  land.  Falling  to  find 
such  a  purchaser,  he  learned  In  the  latter  part 
of  1891,  or  the  early  part  of  1892,  that  de- 
fendant Shackleford  had  secured  a  buyer  for 
eighty  acres  of  the  said  lands  In  the  person 
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of  Joseph  Dletmarlng,  who  had  agreed  to 
pay  the  sum  of  $20  per  acre,  and  that  a  deed 
had  been  executed  to  him  therefor."  The 
amended  petition  then  sets  out  "that  on  the 
2d  day  of  January,  1880,  plaintiff  had  paid 
to  the  trustee,  defendant  Shackleford  (as  at- 
torney for  the  defendant  Stephens  and  his 
ward),  the  sum  of  $175,  which  was  credited 
on  his  note,  and  that  he  believed  the  sum  of 
$175,  together  with  the  sum  realized  from 
Dletmaring,  who  had  purchased  the  eighty 
acres  above  described,  would  be  sufficient  to 
wipe  out  the  indebtedness  on  account  of  his 
note,  and  also  pay  the  costs  and  expenses  at- 
tending the  trustee's  sale  of  the  land  secur- 
ing the  same;  and  that  he  demanded  of  de- 
fendant Shackleford  an  accounting  of  his  in- 
debtedness, and  alleged  his  willingness  to 
pay  any  sum  that  might  be  found  to  be  due 
on  account  thereof,  and  demanded  that  upon 
such  payment  he  be  entitled  to  redeem  the 
remaining  portion  of  the  one  hundred  and 
twenty  acres  conveyed  in  the  deed  of  trust; 
that  In  response  to  this  demand  he  was  in- 
formed by  defendant  Shackleford  that  the 
entire  tract,  Including  the  forty  acres  in 
question,  had  been  sold  by  defendant  Rhoda 
E.  Johnson,  and  that  plaintiff  had  no  further 
interest  or  right  of  redemption  therein."  The 
petition  contained  the  further  averment  that 
on  the  29th  day  of  January,  1882,  the  land  In 
question  had  been  conveyed  to  defendant 
Shackleford,  and  that  he,  together  with  his 
wife,  who  joined  In  the  deed,  on  the  10th  day 
of  February,  1882,  conveyed  the  80  acres 
above  described  to  Dletmarlng,  and  applied 
the  money  so  received  from  the  sale  thereof 
upon  plaintiff's  indebtedness.  It  is  then  al- 
leged that  on  the  date  of  the  execution  of 
the  deed  of  trust  the  note  secured  thereby 
was  placed  in  the  hands  of  defendant  Shack- 
leford, as  attorney,  for  collection,  with  au- 
thority to  take  such  action  as  he  might  deem 
necessary  to  protect  the  interest  of  the  bene- 
ficiary in  said  deed  of  trust,  after  which 
time  defendant  Stephens,  it  is  stated,  paid 
no  further  attention  to  the  matter  other  than 
to  receive  the  money  paid  to  him,  and  failed 
to  attend  the  sale  on  the  3d  day  of  January, 
1881;  that  at  the  sale  by  the  trustee,  Shack- 
leford, the  lands  mentioned  in  the  deed  of 
trust  were  offered  for  sale  in  a  lump;  and 
that  defendant  Shackleford,  as  attorney  for 
the  ward  of  defendant  Stephens,  bid  for  said 
ward,  and  knocked  the  same  off  to  her,  and 
on  the  same  day  executed  his  trustee's  deed 
to  the  ward,  now  defendant  Rhoda  E.  John- 
son, and  acknowledged  such  deed  before  W. 
Speed  Stephens,  notary  public,  who  was  at 
the  time  guardian  of  Rhoda  E.  Stephens. 
The  petition  also  complained  that  defendant 
Shackleford  has  committed  waste  on  the  40 
acres  obtained  by  him  by  cutting  down  trees, 
to  the  plaintiff's  damages  in  the  sum  of  $150, 
and  that  be  has  collected  rents,  for  which 
he  asks  an  accounting.  The  petition  then 
asks  for  an  accounting  of  plaintiff's  indebt- 
edness, and  offers  to  pay  any  sum  which 


may  be  found  to  be  due,  and  prays  that  the 
conveyance  from  defendant  Rhoda  E.  John- 
son to  defendant  Shackleford  be  set  aside, 
and,  upon  the  payment  of  all  the  sums  found 
to  be  due  and  owing  from  plaintiff,  that  the 
land  be  vested  in  him,  and  satisfaction  en- 
tered of  the  deed  of  trust  first  mentioned. 

The  first  point  for  consideration  Is  the  ac- 
tion of  the  trial  court  in  sustaining  the  sep- 
arate demurrer  of  W.  Speed  Stephens.  The 
record  shows  that  he  was  guardian  of  his 
sister,  Rhoda  E.  Stephens,  now  Rhoda  E. 
Johnson,  and  In  that  capacity  loaned  $1,250 
belonging  to  his  ward's  estate,  which  was  se- 
cured by  deed  of  trust  upon  plaintiff's  land 
In  controversy.  After  this  transaction  the 
ward  became  of  age,  and  the  guardianship 
of  Stephens  ceased  to  exist,  all  of  which  oc- 
curred prior  to  the  commencement  of  this 
action.  As  shown,  defendant  Stephens  is 
not  the  owner  of  the  debt,  has  no  Interest  in 
the  land  sought  to  be  redeemed,  and  claims 
no  title  thereto.  He  occupies  no  relation  to- 
wards plaintiff,  and  is  not  in  a  position  with 
reference  to  other  parties  to  the  action  or 
the  land  In  controversy  whereby  be  could 
afford  plaintiff  the  relief  sought.  No  per- 
sonal judgment  is  asked  against  him,  and  he 
has  no  title  or  Interest  In  the  real  estate 
described  in  the  petition  of  which  he  could 
be  devested  to  plaintiff's  benefit  and,  should 
the  judgment  prayed  for  In  the  petition  be 
entered  of  record,  It  could  In  no  wise  affect 
this  defendant.  His  sole  and  only  connec- 
tion with  the  matters  litigated  was  in  the 
capacity  of  guardian,  and,  having  been  dis- 
charged from  such  duties,  he  is  no  longer  a 
necessary  party  to  a  determination  of  the 
things  complained  of  in  the  petition  now  be- 
fore the  court  Necessarily,  whatever  action 
he  could  have  taken  to  plaintiff's  harm  must 
have  been  acting  for  his  ward  and  In  her 
behalf,  and  now,  that  such  representative 
capacity  has  ceased  to  exist,  the  ward  is 
qualified  to  appear  in  court,  and  answer  for 
herself,  and  It  is  not  contended  that  she  ob- 
tained any  property  of  the  plaintiff  through 
the  wrongful  conduct  of  her  guardian;  but 
even  though  she  had,  it  Is  not  necessary,  in 
order  to  redress  such  a  wrong,  that  the  de- 
fendant W.  Speed  Stephens  be  made  a  party 
to  the  action.  Neither  does  the  mere  fact 
that  the  acknowledgment  of  the  trustee's 
deed  was  taken  before  defendant  W.  Speed 
Stephens  as  notary  public  subject  him  to 
any  liability  in  the  circumstances  of  this 
case.  The  authorities  cited  by  counsel  for 
appellant  In  support  of  his  contention  upon 
this  point  are  not  pertinent  A  faulty  ac- 
knowledgment affects  only  the  registration 
of  the  deed  and  notice  thereunder.  An  ac- 
knowledgment however  defective,  does  not 
affect  the  conveyance  between  the  parties 
themselves.  And  we  do  not  understand  that 
the  acknowledgment  of  the  trustee's  deed 
taken  before  the  defendant  Stephens  In  the 
capacity  of  notary  public  makes  him  an- 
swerable to  an  action  by  a  mortgagor  whose 
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rights  are  not  affected  or  changed  thereby. 
In  view  of  these  considerations  we'  think 
the  action  of  the  trial  court  in  sustaining  the 
demurrer  of  defendant  Stephens  was  proper. 

Neither  can  we  find,  after  a  careful  read- 
ing of  the  amended  petition,  that  it  states 
any  cause  of  action  against  Rhoda  E.  John- 
son, nor  her  husband  Wilbur  Johnson.  The 
only  possible  interest  the  latter-named  de- 
fendant ever  had,  under  the  facts  stated,  was 
that  resulting  from  his  marriage  with  Rhoda 
E.  Stephens.  As  to  her,  the  petition  sets  out 
that  she  had  conveyed  to  defendant  Shackle- 
ford,  before  the  commencement  of  this  ac- 
tion, whatever  title  she  had  to  the  real  estate 
In  controversy.  This,  and  the  further  fact 
that  all  of  the  Indebtedness  from  plaintiff 
to  her  bad  been  fully  paid  and  discharged, 
Is  settled  in  the  petition.  Neither  she  nor  her 
husband  have  the  slightest  interest  whatever 
in  the  subject-matter  of  the  controversy,  and 
it  Is  not  charged  that  either  of  them  have 
been  guilty  of  any  conduct  whereby  they 
should  be  made  to  answer  to  plaintiff,  and 
no  Judgment  Is  asked  to  be  rendered  against 
them.  The  trustee,  acting  alone,  and  with- 
out the  knowledge  of  the  beneficiary,  could 
not  make  an  agreement  with  the  mortgagor 
contrary  to  the  terms  contained  in  the  deed 
of  trust,  so  as  to  bind  the  beneficiary;  and 
it  would  not  make  any  difference  whether 
his  attempt  to  do  so  was  made  at  the  time 
of  the  execution  of  the  deed  of  trust  or  sub- 
sequent thereto.  Moreover,  the  petition  in 
the  case  does  not  charge  any  agreement  with 
the  Johnsons  whereby  they  should  permit 
plaintiff,  after  the  trustee's  sale,  to  find  a 
purchaser  for  a  portion  of  the  land  at  a 
price  equal  to  the  whole  amount  of  the  debt, 
and  a  right  of '  redemption  of  the  balance. 
Besides,  no  wrongful  conduct  on  their  part 
is  alleged  since  the  execution  and  delivery 
of  the  deed  of  trust.  The  gist  of  the  peti- 
tion is  that  defendant  Shackleford  holds  title 
to  40  acres  of  land  that  plaintiff  should  have 
the  benefit  of,  and  that  he  has  and  now  re- 
fuses to  sell  same,  or  to  suffer  it  to  be  sold 
by  plaintiff,  and  to  account  to  him  for  the 
excess  over  and  above  the  amount  neces- 
sary to  pay  off  the  debt  of  Rhoda  E.  Ste- 
phens, now  Rhoda  E.  Johnson,  as  under  the 
terms  of  his  agreement  he  was  to  do.  Even 
though  the  land  may  have  passed  through 
the  hands  of  the  defendant  Rhoda  E.  John- 
son, and  been  acquired  by  defendant  Shack- 
leford through  her,  yet,  under  the  circum- 
stances set  out  In  the  petition,  plaintiff  can- 
not obtain  the  relief  be  prays  by  a  decree 
against  the  Johnsons.  In  fact,  the  petition 
in  substance  alleges  that  the  defendant 
Rhoda  E.  Johnson  has  done  nothing  more 
than  to  receive  the  full  amount  of  the  debt, 
which  she  was  clearly  entitled  to  do  inde- 
pendent of  the  matters  with  respect  to  which 
complaint  is  made.  It  follows  that  the  sep- 
arate demurrer  of  the  defendants  Johnson 
was  properly  sustained. 

Defendant   Shackleford   filed  an  answer, 


but  the  court  below,  however,  of  its  own 
motion,  dismissed  the  petition  as  to  all  the 
defendants,  holding  that  It  failed  to  set 
forth  any  facts  upon  which  a  Judgment  could 
be  based  against  Shackleford  as  well  as  the 
other  defendants.  A  most  liberal  construc- 
tion of  the  petition  in  favor  of  the  plaintiff 
Is  that  the  agreement  and  understanding  be- 
tween plaintiff  and  Shackleford  was  to  the 
effect  that,  should  the  land  at  the  sale  un- 
der the  deed  of  trust  not  bring  a  sum  suffi- 
cient to  pay  the  mortgage  indebtedness,  then 
the  property  should  be  so  held  and  manipu- 
lated by  the  trustee  that  it  should  again  be 
sold  at  private  sale,  provided  a  purchaser 
could  be  found  within  a  reasonable  time  to 
whom  the  property  might  be  disposed  of  at 
a  greater  sum  than  the  amount  bid  at  the 
trustee's  sale;  and  that  the  proceeds  of  such 
private  sale,  after  paying  the  note  secured 
by  the  deed  of  trust,  together  with  the  costs 
and  expenses  attending  the  sale  by  the  trus- 
tee, should  be  turned  over  to  plaintiff.  The 
petition  then  charges  that  Shackleford  ad- 
vertised the  land  under  the  provisions  of  the 
deed  of  trust,  and  that  the  same  was  sold  to 
defendant  Rhoda  B.  Johnson,  after  which  he 
procured  the  land  to  be  conveyed  to  himself, 
and,  finding  a  purchaser  for  80  acres  of  the 
land  at  a  sum  equal  to  the  whole  amount  of 
the  mortgage  indebtedness,  deeded  the  same 
to  such  purchaser,  and  still  retains  the  re- 
maining 40  acres  for  himself.  While  it  Is 
not  necessary  to  pass  upon  the  question 
whether  the  trustee  could  bind  the  benefi- 
ciaries by  his  agreement  with  plaintiff  that 
he  might  redeem  after  sale  under  the  deed 
of  trust,  still  the  trustee  himself  might,  per- 
haps, be  bound  by  whatever  contract  he  may 
have  made.  And  if,  as  alleged  in  the  peti- 
tion, it  is  true  that  such  an  understanding 
was  had  between  the  trustee,  Shackleford, 
and  plaintiff,  as  that  in  accordance  with  the 
terms  of  such  agreement  the  trustee  so 
handled  the  property  as  to  control  the  title, 
and,  in  order  to  carry  out  such  agreement 
did  eventually  have  the  property  conveyed 
to  himself,  and  then  sold  the  same  (at  best, 
with  every  Intendment  in  his  favor),  plain- 
tiff would  only  be  entitled  to  whatever  pro- 
ceeds might  remain  after  payment  of  his  In- 
debtedness and  the  costs  and  expenses  at- 
tending trustee's  sale.  But,  unfortunately 
for  plaintiff's  contention,  it  appears  that  only 
a  portion  of  the  lands  have  been  sold,  and 
it  is  not  alleged  that  there  is  any  surplus  to 
which  the  plaintiff  would  be  entitled.  There- 
fore no  right  of  action  has  accrued  up  to  that 
time  under  the  allegations  of  his  petition. 

We  have  examined  the  authorities  cited  by 
counsel  for  plaintiff  enunciating  the  doctrine 
that  the  trustee,  Shackleford,  by  reason  of 
his  position,  could  not  purchase  at  his  own 
sale,  or  acquire  any  benefits  to  himself  which 
rightfully  belonged  to  plaintiff,  but  fail  to 
see  In  what  manner  they  could  be  applied  to 
the  facts  of  this  case.  We  understand  the 
rule  to  be,  as  laid  down  hi  those  decisions, 
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that  the  trustee  cannot  be  permitted  to  par- 
chase  at  his  own  sale,  and  that  it  makes  no 
difference  whether  he  does  so  directly  or 
through  the  interposition  of  a  third  party; 
but  that  proposition  is  not  involved  in  the 
record  here.  The  circuit  court  therefore  com- 
mitted no  error  In  dismissing  plaintiff's  bill, 
and  its  Judgment  Is  affirmed.  All  concur. 


COATNEY  v.  ST.  LOUIS  &  S.  F.  RY.  CO. 
(Supreme  Court  of  Missouri.    June  19,  1800.) 

APPEALABLE  ORDERS— SETTING  ASIDE  A  NON- 
.  SUIT — RAILROADS — KILLING  PER- 
SONS ON  BRIDGE. 

1.  An  order  setting  aside  a  nonsuit  is  appeal- 
able under  Rev.  St  1889,  §  2246,  authorizing 
an  appeal  from  "an  order  granting  a  new  trial, 
under  section  2130,  defining  a  "trial"  as  "a  ju- 
dicial examination  of  the  issues  between  the 
parties,  whether  they  be  issues  of  law  or  fact." 

2.  A  man,  partly  intoxicated,  attempted  to 
cross  a  railroad  bridge  which  foot  passengers 
had  been  using  for  many  years.  It  was  misty 
and  dark,  and  the  track  curved,  so  that  a  head- 
light of  an  approaching  locomotive  would  not 
throw  light  on  the  bridge  until  the  train  had 
nearly  reached  it.  A  train  crossed  the  bridge, 
after  giving  the  proper  signals  of  its  approach, 
and  struck  the  man,  and  killed  him.  Heia,  in  an 
action  by  the  man's  wife,  that  a  demurrer  to  the 
evidence  should  be  sustained,  as  no  negligence 
of  the  railroad  company  was  shown. 

Gantt,  C.  J.,  and  Burgess,  J.,  dissenting. 

In  banc.  Appeal  from  circuit  court,  Law- 
rence county;  J.  C.  Lamson,  Judge. 

Action  by  Martha  A.  Coatney  against  the 
St  Louis  &  San  Francisco  Railway  Company. 
From  an  order  setting  aside  a  nonsuit,  de- 
fendant appeals.  Reversed. 

L.  F.  Parker  and  3.  T.  Woodruff,  for  ap- 
pellant  Cloud  &  Davis,  for  respondent 

BRACE,  J.  This  is  an  action  brought  by 
the  plaintiff,  the  widow  of  James  Coatney, 
deceased,  to  recover  $5,000  damages  for  the 
death  of  her  husband,  which  she  alleges,  In 
her  petition,  was  caused  by  the  negligence 
of  the  defendant.  On  the  trial,  at  the  close 
of  plaintiff's  evidence,  the  court  instructed 
the  Jury  that,  under  the  pleadings  and  evi- 
dence, the  plaintiff  was  not  entitled  to  re- 
cover. Thereupon  the  plaintiff  took  a  non- 
suit with  leave,  and  judgment  was  rendered 
in  favor  of  the  defendant  for  costs.  In  due 
time  plaintiff  filed  her  motion  to  set  aside  the 
nonsuit  on  the  ground  that  the  court  erred 
In  sustaining  the  defendant's  demurrer  to 
plaintiff's  evidence,  which  motion,  coming  on 
to  be  heard,  was  by  the  court  sustained,  the 
nonsuit  set  aside,  and  "plaintiff  granted  a 
new  trial,"  to  which  action  of  the  court  the 
defendant  excepted,  and  appealed.  In  due 
course  the  case  reached  this  court  and  was 
assigned  to  division  Mo.  2,  where  the  plain- 
tiff filed  her  motion  to  dismiss  the  appeal, 
on  the  ground  "that  there  Is  no  Judgment 
from  which  an  appeal  will  lie";  whereupon 
the  case  was  transferred  to  the  court  in  banc 
for  determination  by  division  No.  2  on  Its 


own  motion.  On  the  hearing  in  bane,  the 
motion"  to  dismiss  was  taken  with  the  case, 
and  presents  the  first  question  to  be  deter- 
mined. 

1.  By  an  act  of  the  general  assembly  ap- 
proved April  18,  1891  (Seas.  Acts,  p.  70),  sec- 
tion 2246,  Rev.  St  1889,  providing  for  an 
appeal  only  in  cases  of  "final  judgment  or 
decision,"  was  repealed,  and  a  new  section 
enacted  in  lieu  thereof,  providing  that  "any 
party  to  a  suit  aggrieved  by  any  judgment 
of  any  circuit  court  in  any  civil  cause  from 
which  an  appeal  is  not  prohibited  by  the 
constitution,  may  take  an  appeal  to  the  court 
having  appellate  jurisdiction  from  any  order 
granting  a  new  trial,  or  in  arrest  of  judg- 
ment, or  dissolving  an  Injunction,  or  from 
any  interlocutory  judgments  in  actions  of  par- 
tition which  determine  the  rights  of  the  par- 
ties, or  from  any  final  judgment  in  the  case, 
or  from  any  special  order  after  final  judg- 
ment in  the  cause.  •  *  *"  In  Ready  v. 
Smith,  141  Mo.  305,  42  S.  W.  727,  a  case  com- 
ing under  the  operation  of  this  law,  and  de- 
cided in  division  No.  2  on  the  9th  of  Novem- 
ber, 1897,  it  was  held  that  an  appeal  does  not 
lie  from  an  order  setting  aside  a  nonsuit  and 
reinstating  the  case;  while  in  the  subsequent 
case  of  State  v.  Missouri  Pac.  By.  Co.,  50 
S.  W.  278,  a  like  case,  also  governed  by  this 
law,  decided  by  division  No.  1,  February  15. 
1899,  it  was  held,  without  mention  of  the 
former  case,  that  an  appeal  does  lie  from  an 
order  setting  aside  a  nonsuit  and  granting  a 
new  trial.  It  was  in  view  of  and  to  remove 
the  conflict  between  these  cases  that  this 
case  was  transferred  to,  the  court  In  banc. 
The  law  of  1891  was  set  out  in  the  opinion 
in  Ready  v.  Smith,  but  most  of  the  opinion 
was  devoted  to  the  discussion  and  decision 
of  the  question  whether  or  not  an  appeal 
would  lie  under  that  provision  of  the  law 
giving  an  appeal  from  "any  final  judgment." 
The  question  as  to  whether  an  appeal  would 
lie  under  any  other  provision  of  the  law  was 
disposed  of  summarily,  in  the  following  lan- 
guage: "It  will  be  noted  that  an  order  or 
judgment  setting  aside  a  nonsuit  is  not  enu- 
merated in  the  statute  as  an  order  from 
which  an  appeal  may  be  taken.  If  permitted 
then,  it  must  be  under  the  general  clause  al- 
lowing an  appeal  from  'any  final  judgment' 
•  *  •  The  act  of  1891  was  before  this 
court  in  banc  for  Interpretation  in  Greeley  v. 
Railway  Co.,  123  Mo.  157,  and  27  S.  W.  613. 
and  it  was  pointed  out  that  it  was  the  pur- 
pose to  allow  appeals  from  certain  orders 
which  up  to  that  time  had  been  held  to  be 
merely  interlocutory,  and  not  final,  in  their 
nature,  and  the  appeal  In  that  case  was  dis- 
missed because  an  order  appointing  a  re- 
ceiver was  not  mentioned  among  those  or- 
ders mentioned  by  the  statute  of  1891.  Ap- 
plying the  reasoning  of  that  case,  It  Is  ob- 
vious, we  think,  that  as  an  order  setting 
aside  a  nonsuit  is  not  final,  and,  as  the  stat- 
ute has  not  made  it  appealable  in  terms,  it 
must  be  held  that  an  appeal  cannot  be  prose- 
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-cuted  therefrom,  and  the  appeal  In  this  case 
-must  be  and  Is  dismissed."  This  was  all  that 
was  said  on  the  question  now  at  issue,  and 
the  reasoning  falls  far  short  of  covering  that 
Issue.  It  may  be  conceded  that  an  appeal 
would  not  lie  under  the  general  clause,  and 
that  one  of  the  purposes  of  the  law  was  "to 
.allow  an  appeal  from  certain  orders  which, 
up  to  that  time,  had  been  held  to  be  merely 
Interlocutory,  and  not  final."  But  this  was 
not,  by  any  means,  the  whole  scope  of  that 
legislation;  tor,  in  addition,  it  expressly  pro- 
Tided  for  an  appeal  "from  an  order  granting 
a  new  trial,"  and  "from  any  special  order 
after  final  judgment  in  the  cause,"— the  bear- 
ing of  which  upon  the  question  seems  not 
to  have  been  considered  In  that  case.  Now, 
an  order  setting  aside  a  nonsuit  is  an  order 
after  judgment,  and  is  therefore  not  "an  in- 
terlocutory order."  Its  effect  and  purpose  Is 
to  set  aside  a  judgment  that  would  other- 
wise be  final  in  that  case,  and  to  grant  a 
new  trial  thereof.  Therefore  it  is  an  "order 
granting  a  new  trial."  So  that,  with  these 
unquestionable  characteristics  of  an  order 
-setting  aside  an  involuntary  nonsuit  staring 
us  in  the  face,  when  the  subsequent  case 
of  State  v.  Missouri  Pac.  By.  Co.  came  on  for 
determination  in  division  No.  1  we  held: 
"The  right  of  appeal  from  an  order  sustain- 
ing a  motion  for  a  new  trial  was  given  by  an 
act  of  the  general  assembly  approved  April 
18.  1891.  In  that  act  no  mention  Is  made,  by 
-that  name,  of  an  order  sustaining  a  motion 
to  set  aside  an  Involuntary  nonsuit,  but  such 
an  order  is  necessarily  comprehended  in  the 
words  'order  granting  a  new  trial.'  The  pro- 
ceeding which  results  in  a  ruling  that  en- 
forces a  nonsuit  is  as  much  a  trial  as  the 
proceeding  which  results  in  a  verdict,  and  the  | 
judgment  which  follows  an  involuntary  non- 
suit is  as  final  a  disposal  of  the  case  In 
which  it  is  rendered  as  is  the  judgment  that 
follows  a  verdict  in  such  case.  The  effect  of 
tbe  judgment  on  the  cause  of  action  Involved 
Is  not  the  same  in  both  cases,— the  cause  of 
action  being  extinguished  In  the  judgment  on 
a  verdict,  but  surviving  the  judgment  on  the 
nonsuit;  but,  so  far  as  the  suit  Itself  is  con- 
cerned, it  is  as  completely  ended  In  the  one 
case  as  tbe  other.  What  is  a  trial'?  Our 
statute  answers  the  question.  Section  2130, 
Rev.  St.  1889:  'A  trial  Is  the  judicial  exam- 
ination of  the  issues  between  tbe  parties, 
whether  they  be  issues  of  law  or  fact'  The 
proceeding  in  this  case,  then,  amounted  to  a 
trial,  although  it  culminated  on  an  issue  of 
law,  and  the  effect  of  sustaining  the  motion 
-to  set  aside  the  nonsuit  is  nothing  more  than 
granting  a  new  trial  of  that  issue.  Defend- 
ant, therefore,  had  a  right  to  this  appeal." 
When  It  is  considered,  in  connection  with 
this  reasoning,  that  the  very  essence  of  an 
Involuntary  nonsuit  is  that  it  be  the  product 
of  adverse  rulings  which  cover  the  case,  and 
preclude  a  recovery,  as  has  frequently  been 
decided  (Bank  v.  Gray,  140  Mo.  568,  48  S.  W. 
44.7;  McClure  v.  Campbell  [Mo.]  49  S.  W. 


881),  It  becomes  so  palpably  evident  that  a 
judgment  on  such  a  nonsuit  is  the  consum- 
mation of  a  trial  of  the  case,  and  that  the 
setting  aside  of  that  judgment,  and  granting 
another  trial  upon  the  issues  thereof,  is 
"granting  a  new  trial,"  within  tbe  meaning 
of  the  statute,  that  we  cannot  hesitate  to 
give  our  assent  to  the  conclusion  reached. 
Hence  the  decision  in  Ready  v.  Smith  on  this 
subject  will  be  overruled,  and  the  ruling  in 
State  v.  Missouri  Pac.  By.  Co.  followed,  and 
the  motion  to  dismiss  the  appeal  in  this  case 
will  be  denied. 

2.  Plaintiff's  cause  of  action,  as  stated  in 
the  petition,  is  as  follows:  "That  near  said 
city  of  Granby  there  is,  on  Said  railroad,  a 
bridge  spanning  a  stream,  which  the  de- 
fendant has  permitted  the  public  to  use  as  a 
footway  crossing  for  over  twenty  years  con- 
tinuously and  undlsputedly,  and  as  such  bad 
become  a  public  traveled  crossing  of  said 
railroad;  that  on  the  5th  day  of  October, 
1890,  the  plaintiff's  husband,  James  Coatney, 
was,  at  a  time  when  no  regular  trains  were 
crossing  said  bridge,  lawfully  crossing  the 
same,  using  all  the  care  possible  under  the 
circumstances,  when  a  special  train  of  cars, 
drawn  by  a  locomotive,  carelessly  and  negli- 
gently approached  said  bridge  and  crossing 
from  the  west,  when  said  Coatney  was  mid- 
way on  said  bridge  and  crossing,  at  the  un- 
usual speed  of  30  miles  per  hour,  without 
sounding  whistle  or  ringing  the  bell  on  said 
locomotive  at  a  distance  of  80  rods,  or  any 
other  distance,  from  said  crossing,  or  another 
crossing  100  yards  west  thereof,  and  without 
checking,  or  attempting  to  check,  the  speed  of 
said  train,  although  said  James  Coatney  was 
in  plain  view  of  said  employes  -  and  agents 
|  of  defendant  in  charge  of  said  train  for  the 
distance  of  80  rods,  then  and  there  carelessly 
and  negligently  struck  and  killed  the  said 
James  Coatney,  who  was  at  the  tune  mak- 
ing every  effort  in  his  power  to  get  out  of  the 
way  of  said  train."  The  answer  of  the  de- 
fendant was  a  general  denial  and  a  plea  of 
contributory  negligence. 

As  the  only  ground  for  setting  aside  the 
nonsuit  was  the  alleged  error  of  the  court 
In  sustaining  tbe  demurrer  to  the  evidence, 
It  is  perhaps  as  well  to  let  the  evidence  speak 
for  Itself.  As  furnished  in  the  abstract  of 
the  appellant,  of  which  no  complaint  is  made, 
It  is  as  follows: 

T.  J.  Reynolds  testified:  He  resided  in 
Granby  in  October,  1890,  and  knew  James 
Coatney,  and  bad  known  him  eight  or  ten 
years.  Saw  Coatney  on  Sunday,  October  5, 
1890,  and  went  fishing  with  him  and  Will 
Broen  on  that  day.  "We  started  between  1 
and  2  o'clock,  and  went  down  on  the  south 
side  of  the  creek,  and  crossed  the  second 
bridge,  and  came  back  to  the  Skinner  Lake, 
and  had  our  net  In,  I  believe,  twice  before 
we  crossed  the  bridge,  and  came  back  to  tbe 
lake,  and  lost  Coatney  there,  some  way,  I 
can  t  tell  how.  We  went  to  a  spring  there  is 
up  there,  and  waited  for  a  while,  and  he  nev- 
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er  come.  Will  Broen  was  with  me,  and  went 
back  to  look  for  him,  and  couldn't  find  him, 
and  we  thought  be  had  taken  the  near  way, 
and  waded  the  creek,  and  come  home."  That 
Granby  City  Is  about  one  and  a  half  miles 
from  Granby.  That  the  first  bridge  Is  about 
300  yards  below  the  depot,  and  that  the  sec- 
ond bridge  Is  about  a  mile  and  a  half  west  of 
the  first  bridge.  That  they  remained  In  the 
neighborhood  of  the  second  bridge  until  about 
5  o'clock,  when  they  started  home.  "We  got 
ahead  of  Coatney  somewhere  there,  right 
across  from  the  Skinner  Lake.  I  guess  these 
men  have  got  It  in  the  deposition  here.  We 
went  ahead  of  him  there  -  somewhere.  We 
thought  he  had  went  on,  you  know,  and 
crossed  at  the  ford,  and  come  on  home.  In 
the  place  of  that,  he  didn't"  That  they 
went  up  the  railroad,  and  crossed  the  first 
bridge,  and  got  home  "Just  a  little  before 
dark."  That  he  heard,  or  some  one  told 
him,  that  a  train  whistled  twice  just  as  he 
got  to  Granby.  It  was  getting  along  to- 
wards night  That  the  three  of  them  had  a 
pint  and  a  half  of  alcohol  when  they  started. 
That  they  used  a  pint  of  It  up  to  the  time  he 
and  Broen  got  separated  from  Coatney,  and 
"I  believe  Coatney  had  about  a  half  pint  of 
It  when  we  left  him."  All  of  them  used  a 
pint  of  alcohol.  They  weakened  the  alcohol 
before  drinking  It  That  Coatney  was  in 
the  habit  of  drinking  occasionally,  but  was 
all  right  when  they  left  him,  as  far  as  he 
knew.  That  he  had  been  acquainted  with 
the  bridge  ever  since  it  was  built,  which  be 
guessed  was  about  20  years.  That  the  bridge 
was  used  to  cross  on.  On  cross-examination, 
the  witness  testified:  That  he,  Broen,  and 
Coatney  met  that  afternoon,  and  decided  to 
go  fishing.  Coatney  had  a  pint  of  alcohol, 
Broen  had  half  a  pint  and  witness  had  the 
seine.  Had  seen  Coatney  take  a  drink  in 
the  morning,  and  at  the  time  they  started 
could  tell  that  he  had  been  drinking  some. 
They  started  out,  and  went  down  on  the 
south  side  of  Shoal  creek,  to  the  second 
bridge.  There  they  crawled  through  the  barb- 
ed-wire fence,  and  got  on  the  railroad  track, 
went  along  the  railroad  to  second  bridge,  and 
crossed  it  After  crossing  the  bridge,  and 
going  east  several  hundred  yards,  they  stop- 
ped at  a  spring  to  get  a  drink,  and  there 
missed  Coatney.  Broen  went  back,  and  hunt- 
ed for  him,  but  did  not  find  him,  and  they 
then  went  on  without  him,  crossing  the  east 
or  first  bridge,  and  keeping  the  railroad  track 
to  Granby  City.  That  Coatney  could  walk 
when  they  left  him,  but  not  very  straight 
Was  a  little  full,  but  did  not  stagger  much. 
That  he  was  fuller  in  the  morning  than  when 
witness  left  him  on  the  railroad.  He  had 
sobered  off  on  the  alcohol  he  had  drunk  that 
afternoon.  That  Coatney  crossed  the  second 
bridge,  and  they  lost  him  on  the  railroad  be- 
tween it  and  the  first  bridge.  That  the  after- 
noon was  cloudy,  and  there  was  a  drizzling 
rain. 

Will  Broen  testified:   That  be  knew  Coat- 


ney in  his  lifetime.  That  Coatney  was  a 
miner,  and  witness  worked  with  him.  That 
on  the  day  in  question  he,  Reynolds,  and  Coat- 
ney went  fishing.  On  reaching  Shoal  creek, 
they  fished  a  little,  went  down  the  creek, 
crawled  through  the  railroad  fence,  got  on  the 
railroad,  walked  across  the  second  bridge, 
and  started  home  by  way  of  Granby  City, 
taking  the  railroad  east  by  way  of  the  first 
bridge.  They  left  Coatney  on  the  railroad 
between  the  two  bridges.  "He  was  following 
along  behind.  I  told  him  to  come  on,  that  be 
would  get  wet  if  he  did  not  come  on.  It  was 
kind  of  misting  rain,  and  he  did  not  come.  He 
was  walking  along,  and  says,  T  am  coming.' " 
On  reaching  a  spring,  half  way  between  the 
bridges,  they  missed  Coatney,  and  witness 
went  back  to  a  point  where  he  could  see  to 
the  second  bridge,  to  look  for  him,  but  could 
not  find  him,  and  he  and  Reynolds  then  went 
on  to  Granby.  That  he  had  used  the  bridge 
to  cross  Shoal  creek  five  or  six  yean.  That 
they  took  a  pint  and  a  half  of  alcohol  with 
them  that  afternoon,  and  drank  it  taking 
the  last  drink  at. Skinner  Lake.  "Do  not 
know  how  many  drinks  I  took  on  that  drunk. 
I  had  so  many  it  was  too  hard  to  count  them." 
That  Coatney  kept  the  pint  bottle,  and  it  had 
about  a  half  pint  in  it  On  cross-examina- 
tion, witness  testified:  That  alcohol,  when 
mixed  with  an  equal  amount  of  water,  makes 
it  about  as  strong  as  whisky,  and  that  dilut- 
ing what  they  started  with  on  that  day  in 
that  proportion  would  make  a  quart  and  a 
pint  of  diluted  alcohol  as  strong  as  whisky. 
That  K  they  had  drank  it  all,  each  would 
have  had  as  much  as  a  Qtnt  of  whisky.  That 
Coatney,  when  he  started,  bad  been  drink- 
ing, and  when  they  left  him  had  about  a 
half  pint  of  diluted  alcohol.  That  after  get- 
ting on  the  railroad  they  crawled  through 
the  railroad  fence,  and  went  to  Skinner  Lake. 
Then  crawled  through  on  their  way  back,  and 
got  on  the  railroad  again.  "I  told  him  to 
come  on,  he  would  get  wet  It  was  misting 
rain."  They  waited  for  him.  "We  wanted 
him  to  go  home  with  us.  He  was  older  than 
me,  but  be  was  a  friend  of  mine,  and  I  want- 
ed to  take  care  of  him.  One  reason  was  that 
I  thought  he  was  too  full,  and  could  not  get 
home.  I  went  back,  and  looked  for  him,  but 
could  not  see  anything  of  him.  We  then 
crossed  the  first  bridge,  and  went  home. 
When  we  got  a  mile  or  so  from  the  railroad 
track,  we  heard  a  whistle,  but  could  not  tell 
whether  it  was  east  or  west  of  Granby  City. 
The  railroad  is  fenced  between  the  two 
bridges.  At  the  road  crossing  Just  west  of 
the  first  bridge  there  are  cattle  guards.  From 
the  crossing  east  to  the  first  bridge  the  rail- 
road curves  some.  It  commenced  to  drizzle 
rain  while  we  were  at  Skinner  Lake,  and 
was  kind  of  misting  from  that  time  on. 
Coatney  was  in  such  a  condition  that  he  stag- 
gered to  a  certain  extent  when  we  lost  him." 

Anton  Stanka  testified:  That  he  was  In 
Granby  City  on  the  day  Coatney  was  killed. 
That  the  regular  passenger  train  due  there 
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at  5:56  was  late,  and  be  waited  until  after 
6  o'clock,  and  started  home  before  its  arrival, 
going  down  the  railroad  by  way  of  the  first 
bridge.  That  there  Is  an  approach  to  the 
bridge  from  the  east  of  a  trestle  about  10  or 
12  feet  high,  which  Is  about  200  feet  long. 
That  the  bridge  proper  Is  about  100  feet  long. 
After  he  crossed  the  bridge,  and  got  away 
from  the  railroad  about  one  and  a  fourth  miles, 
he  heard  the  train  whistle  twice  near  the 
bridge.  It  was  a  freight  train,  coming  from 
the  west.  It  was  between  6  and  7  o'clock, 
and  was  getting  dark.  Had  been  a  section 
foreman  on  that  road,  and  knew  the  road. 
There  is  a  road  crossing  about  60  yards  from 
the  west  end  of  the  bridge,  and  the  railroad 
curves  just  at  the  west  end  of  the  bridge, 
kind  of  in  the  shape  of  the  letter  "S."  Did 
not  know  whether  one,  150  yards  west  of  the 
bridge,  could  see  through  or  not  A  man 
would  have  to  look  pretty  dose  to  see 
through  130  yards.  It  is  a  covered  bridge. 
It  is  about  three-fourths  of  a  mile  from  the 
Granby  City  depot  to  the  first  bridge,  and 
about  a  mile  from  the  first  bridge  to  the  sec- 
ond bridge.  Knew  the  bridge  for  10  or  12 
years,  and  it  had  been  crossed  over  by  people 
some  days  more  than  others.  Had  seen  the 
place  on  the  trestle  where  Coatney  was  killed. 
The  trestle  at  this  point  is  about  8  or  10  feet 
high.  There  was  no  water  under  the  trestle 
at  that  time.  On  cross-examination  witness 
testified:  "The  track  commences  to  curve  to 
the  south  about  two  rails  west  of  the  bridge, 
and  then  curves  to  the  north,  and  an  engine 
approaching  it  from  the  west  would  get  with- 
in 60  feet  before  it  struck  the  straight  track. 
Until  it  did  come  within  60  feet  of  the  bridge, 
the  train  would  be  on  a  curve,  and  the  head- 
light would  not  shine  around  the  curve,  but 
would  throw  the  light  straight  ahead." 

Joseph  Zehr  testified:  On  the  day  Coatney 
was  killed  at  the  bridge  he  lived  in  Granby 
City,  which  Is  a  way  station  on  the  'Frisco 
Railroad,  consisting  of  a  depot,  section 
houses,  a  mill,  and  another  house  or  two;  the 
town  of  Granby  being  about  a  mile  south  of 
Granby  City.  The  distance  from  the  bridge 
to  the  depot  is  about  12  telegraph  poles,  and 
from  the  depot  to  witness'  house  is  about  5 
telegraph  poles.  These  poles  are  180  feet 
apart.  Was  in  the  house,  and  heard  the 
train  about  three  miles  west  of  the  bridge 
where  Coatney  was  killed.  "I  heard  it  give 
three  whistles  for  the  crossing.  I  saw  it 
when  it  got  to  the  whistling  post,  but  beard 
it  west  of  there.  Saw  It  from  the  time  It 
whistled  until  it  got  to  the  depot  Saw  an 
object  on  the  bridge  when  the  train  came  to 
the  bridge.  Didn't  know  what  it  was. 
Would  not  swear  what  It  was.  It  looked  like 
a  man.  It  was  on  the  trestle  of  the  bridge, 
about  two  and  a  half  rail  lengths  from  the 
bridge  proper.  The  object  was  up.  I  could 
not  tell  what  It  was.  It  looked  like  it  was 
trying  to  get  out  of  the  way  mighty  fast. 
Could  not  tell  anything  about  the  motion  it 


was  making,  only  saw  the  object  moving 
east  When  I  first  saw  the  object  the  train 
was  at  the  west  end  of  the  bridge,  about  the 
length  of  six  rails  from  it  About  the  time 
the  train  struck  the  west  end  of  the  bridge 
it  whistled,  and  I  thought  I  heard  some  one 
holler.  There  were  some  campers  on  the  oth- 
er side  of  the  creek,  and  I  thought  it  was 
them.  Had  worked  on  this  section  before  the 
accident  Railroad  curves  considerably  west 
of  the  bridge.  About  an  hour  after  the  train 
passed,  I  heard  that  Coatney  was  killed,  and 
went  down  there.  He  had  been  struck  about 
66  feet  west  of  the  east  end  of  the  trestle,  and 
was  badly  mangled."  On  cross-examination 
witness  testified:  "It  was  dark  when  I  saw 
this  object.  Didn't  know  whether  It  was 
killed  or  not  Didn't  go  to  see,  until  I  heard 
of  the  accident.  I  was  at  the  house  300  yards 
from  the  bridge.  There  were  some  trees  be- 
tween the  house  and  bridge  near  the  trestle, 
a  little  to  the  north.  The  bridge  has  upright 
iron  sides  and  iron  over  the  top."  Does  not 
know  that  a  headlight  would  throw  shadows 
on  bridge  in  the  direction  train  was  coming. 
Thought  it  was  a  man,  but  did  not  go  down 
to  Bee.  An  Inquest  was  held  that  night. 
Witness  knew  the  purpose  was  to  find  out 
how  deceased  came  to  his  death.  Was  pres- 
ent. Did  not  tell  the  coroner  or  any  other 
person  about  what  he  had  seen.  "It  was  not 
my  business  to  tell  them  until  I  was  called 
on  to  do  so." 

Ben  Zehr  testified:  He  lived  in  Granby 
City  on  the  day  Coatney  was  killed,  and  that 
it  was  about  dark.  Was  In  the  house  about 
a  quarter  of  a  mile  from  the  bridge,  sitting 
at  a  table  writing  a  letter.  Heard  the  train 
from  the  west  whistle  twice  near  the  bridge. 
Understood  two  whistles  were  for  loose 
brakes.  "My  brother  Joseph  was  outside  of 
the  house,  on  the  porch,  when  we  heard  of 
the  accident  My  brother,  Joe,  Mr.  Whipple, 
and  I  went  down  there.  The  bridge  there  Is 
used  every  day  by  persons  to  cross  the  creek." 
On  cross-examination,  the  witness  said:  "My 
brother,  Joe,  did  not  say  anything  about  hav- 
ing seen  the  object  while  at  the  house  that 
evening,  nor  on  the  way  down  there,  after  we 
heard  Coatney  was  killed." 

Wm.  Lambert  testified:  He  is  a  brother  of 
plaintiff,  and  lived  in  Granby  at  the  time 
Coatney  was  killed.  Saw  hlin  in  the  morning 
of  that  day,  and  he  was  perfectly  sober.  Saw 
him  on  the  bridge  that  night  after  he  was 
killed.  The  lower  part  of  the  body  was  on 
the  inside  of  the  rail,  and  his  head  and  shoul- 
ders on  the  outside  of  the  south  rail.  Every- 
body used  the  bridge  that  went  across  there. 
Could  safely  say  that  he  had  seen  the  bridge 
used  by  people  crossing  hundreds  of  times. 

J.  T.  Martin  testified:  Had  seen  persons 
cross  bridge  ever  since  It  was  built  Did  not 
think  one  could  see  straight  through  from  the 
public  road.   Might  a  little  past  the  road. 

S.  C.  Hart,  justice  of  the  peace,  testified: 
He  acted  as  coroner,  and  held  the  Inquest 
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over  Coatney's  body.  At  the  place  of  the  ac- 
cident, found  hundreds  of  pieces  of  flesh  and 
bones  scattered  on  the  trestle  of  the  bridge. 
Had  seen  people  cross  there  frequently.  The 
road  begins  to  carve  to  the  south  at  the  west 
end  of  the  bridge,  and  after  one  gets  out  sev- 
eral hundred  feet  cannot  see  "through  the 
bridge.  The  railroad  fence  begins  on  each 
side  of  the  track  right  up  to  the  west  end  of 
the  bridge. 

Jack  Hudson  testified:  He  was  a  brother- 
in-law  of  the  deceased.  Had  been  In  several 
kinds  of  business  during  the  last  three  years. 
Had  been  a  city  marshal  of  Qranby,  but  was 
not  then.  On  the  day  Coatney  was  killed 
went  down  to  the  depot  with  Col.  Tom  Free- 
man, who  was  going  to  St  Louis.  The  pas- 
senger train  was  late.  A  freight  train  passed 
just  before  the  passenger,  and  could  see  it 
through  the  bridge  to  the  other  side.  The 
train  passed  quite  a  little  bit  after  the  pas- 
senger train  was  due.  It  whistled  just  as  it 
came  on  the  bridge,  or  a  little  before,  but  the 
speed  was  not  checked.  "You  can  go  west 
of  the  crossing,  and  see  through  the  bridge." 

J.  M.  Lambert  testified:  That  the  plaintiff, 
Mrs.  Coatney,  was  his  daughter.  That  he 
saw  Coatney  on  the  morning  of  the  day  he 
was  killed,  before  he  started  out  fishing.  "I 
supposed  he  had  been  taking  a  little  to  drink, 
but  he  talked  with  all  his  wits.  He  talked 
as  well  as  he  ever  did  In  his  life,  and  walked 
as  straight." 

We  have  carefully  scanned  this  testimony, 
but  have  failed  to  find  in  It  any  evidence 
tending  to  prove  that  the  servants  of  the  de- 
fendant were  guilty  of  any  negligence  con- 
tributing to  the  death  of  the  plaintiff's  hus- 
band. We  do  find  In  it  abundant  evidence 
that  the  proximate  cause  of  his  death  was 
his  own  negligence,  superinduced  by  an  in- 
toxicated condition,  willfully  brought  on  him- 
self, and  we  do  not  flud  any  evidence  tending 
to  prove  that  the  defendant's  servants  will- 
fully, wantonly,  or  recklessly  ran  him  down 
and  killed  him  when,  by  the  exercise  of  prop- 
er care,  they  might  have  avoided  It  Conse- 
quently we  find  no  ground  therein  upon 
which  a  recovery  by  the  plaintiff  could  be 
predicated.  Counsel  for  plaintiff  has  furnish- 
ed us  no  brief  showing  any  such  ground,  and 
as  the  evidence  may  well  speak  for  itself, 
and  a  discussion  of  it.  In  the  light  of  settled 
principles  and  adjudicated  cases,  would  be, 
not  only  a  thrashing  of  old  straw,  but  the  ex- 
ercise itself  would  consist  merely  In  setting 
up  men  of  straw  and  knocking  them  down 
again,  we  shall  content  ourselves  with  the 
simple  announcement  of  this  conclusion: 
The  court  erred  in  setting  aside  the  judgment 
on  the  nonsuit,  and  in  granting  the  plaintiff 
a  new  trial,  and  Its  order  to  that  effect  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  set  the  same  aside. 

SHERWOOD,  ROBINSON,  MARSHALL, 
and  VALLIANT,  JJ..  concur.  GANTT,  C.  J., 
and  BURGESS,  J.,  dissent 


RIDGEWAY  v.  HERBERT  et  aL 

(Supreme  Court  of  Missouri,  Division  Not.  X. 
June  14,  1899.) 

INFANTS— DEEDS  —  DISAFFIRMANCE  —  KJECT- 
MENT— ANSWER— EVIDENCE  —  PROVINCK  OF 
COURT  —  INJUNCTION  —  FRAUD  —  HARMLESS 
ERROR. 

1.  Where  a  minor  supposing  himself  of  are 
conveyed  property,  and  after  coming  of  age  he 
sued  to  set  aside  the  transfer  for  fraud,  a  state- 
ment afterwards  made  by  him  to  the  transferee 
that  he  was  satisfied  with  the  transaction  w«« 
not  a  ratification  of  his  act  as  a  minor,  unless  he 
had  learned  that  he  was  a  minor  when  he 
cuted  the  transfer. 

2.  A  minor  may  avoid  his  deed  when  he 
of  age,  though  he  represented  himself  of  age 
when  he  made  the  deed,  and  thereby  misled  the 
other  party  to  his  disadvantage. 

3.  Where  a  person,  on  coming  of  age,  sued  to 
set  aside  a  previous  conveyance  for  fraud,  the 
fact  that  he  alleged  in  his  petition  that  he  was 
of  age  when  he  executed  the  deed  does  not  es- 
top him  from  afterwards  disaffirming  the  deed, 
because  he  was  a  minor  when  he  executed  it. 

4.  If  a  minor  wastes  the  consideration  received 
for  a  deed,  he  mny  disaffirm  the  deed,  on  coming 
of  age,  without  restoring  the  consideration. 

5.  It  is  a  sufficient  disaffirmance  of  a  convey- 
ance executed  daring  minority  for  the  grantor 
to  give  a  warranty  deed  of  the  same  property  to 
another  grantee  on  coming  of  age. 

6.  It  is  a  question  for  the  court  whether  a 
doed  executed  by  a  person  on  coming  of  sjre 
was  a  disaffirmance  of  a  deed  of  the  same  prop- 
erty given  to  another  grantee  during  minority. 

7.  An  allegation  in  an  answer  in  ejectment 
that  the  title  on  which  plaintiff  sues  was  fully 
litigated  and  adjudged  invalid  in  a  suit  wherein 
defendant's  grantors  were  plaintiffs  and  plain- 
tiff was  defendant  will  not  be  stricken  out. 
though  it  is  not  a  defense,  since  it  may  be  ma- 
terial on  the  question  of  defendant's  right  to 
have  further  litigation  enjoined. 

8.  It  was  harmless  error  to  admit  secondary 
evidence  without  laying  a  predicate  therefor, 
where  the  party  giving  it  immediately  afterwards 
offered  to  lay  the  predicate,  and  withdrew  his 
offer  only  on  the  opposite  party's  objection  that 
it  was  immaterial,  since  the  secondary  evidence 
was  already  in. 

9.  Where  a  grantor  was  young  and  dissipated, 
and  a  spendthrift  and  his  character  was  known 
to  the  grantee,  a  mature  business  man.  it  was 
fraudulent  for  the  latter  to  obtain  conveyances 
from  the  former  for  an  inadequate  consideration 
in  cash  which  he  knew  would  be  squandered, 
though  at  the  time  of  the  transfer  the  grantor 
was  sober. 

10.  A  successful  defendant  in  ejectment  is  not 
entitled  to  a  judgment  enjoining  plaintiff  from 
further  suing  on  the  same  title,  where  the  case 
is  the  first  suit  plaintiff  has  brought  on  that  ti- 
tle. 

Appeal  from  circuit  court,  Grundy  comity; 
P.  C.  Stepp,  Judge. 

Ejectment  by  D.  D.  Rldgeway  against  W. 
V.  Herbert  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed, 
with  directions. 


S.  C.  Price,  for  appellant 
respondents. 


Hall  &  Hall,  for 


VALLIANT,  3.  This  is  an  action  of  eject- 
ment to  recover  60  acres  of  land  In  Grundy 
county.  The  petition  is  in  the  usual  form. 
The  answer  admits  that  defendants  are  io 
possession,  and  sets  up  a  state  of  facts  show- 
ing that  plaintiff  Is  entitled  to  recover.  'in- 
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less  the  leases  and  deed  under  which  he 
claims  are  rendered  Invalid  by  reason  of  the 
further  facts  pleaded  In  the  answer,  which 
are  substantially  that  on  December  2,  1891, 
George  W.  Moberly,  who  Is  the  common 
source  of  title,  was  the  owner  and  In  posses- 
sion of  the  land,  and  on  that  day  he  executed 
a  lease  for  a  term  of  five  years  from  March 
1,  1882,  to  one  Martin,  at  the  yearly  rental 
of  $100,  and  on  December  31,  1891,  Moberly, 
for  the  consideration  of  $25,  assigned  his  in- 
terest as  landlord  In  the  lease  to  the  plain- 
tiff and  J.  D.  Rldgeway,  the  latter  after- 
wards assigning  his  Interest  to  the  plaintiff; 
that  afterwards,  on  February  1,  1892,  Mo- 
iHfriy  executed  a  lease  to  plaintiff  for  five 
years  from  March  1,  1897,  for  a  total  rental 
of  $50,  and  three  days  later  executed  a  deed 
to  the  plaintiff  for  the  land  for  $50;  that,  at 
the  time  he  made  those  leases  and  the  deed, 
Moberly  was  under  21  years  of  age;  that 
after  he  came  of  age  he  disaffirmed  those 
transactions,  and  made  a  deed  conveying  the 
land  to  Williams  and  Linney,  under  whom, 
by  mesne  conveyances,  defendants  hold  title; 
that  Moberly,  while  yet  a  minor,  squandered 
tbe  money  plaintiff  paid  him  for  the  lease 
and  the  deed,  and  did  not  have  It  to  restore 
to  plaintiff,  but  W.  B.  Linney,  as  attorney 
for  Moberly,  tendered  It  to  plaintiff,  but  he 
refused  it;  that,  after  they  purchased  from 
Moberly,  Williams  and  Linney  sued  this 
plaintiff  in  ejectment  for  the  land,  and  recov- 
ered It  in  a  Judgment  rendered  In  1895,  and 
after  that  they  sold  it  to  defendant  Herbert 
and  defendants  now  hold  under  that  title. 
The  answer  then  proceeds  in  the  nature  of  a 
cross  bill  In  equity,  and  states  separately 
three  causes  calling  for  equitable  relief.  The 
first  is  leveled  at  the  Martin  lease,  and  char- 
ges not  only  that  Moberly  was  a  minor  when 
be  made  it,  but  that,  in  the  matter  of  obtain- 
ing the  assignment  of  the  landlord's  interest 
In  it  from  Moberly,  the  plaintiff,  who  Is  a 
shrewd  business  man,  took  advantage  of  the 
Inexperience  of  Moberly,  plied  him  with 
whisky  until  he  was  drunk,  falsely  repre- 
sented that  the  lease,  which  was  worth  $500, 
was  of  no  value,  and  by  that  means  obtained 
the  assignment  for  $25.  Then-  follows  a  reit- 
eration of  the  statements  in  reference  to  the 
making  of  the  deed  to  Williams  and  Linney 
by  Moberly  after  he  came  of  age,  disaffirmance 
of  the  transactions  with  plaintiff,  his  squan- 
dering of  tbe  money  received  while  a  minor, 
the  tender  of  the  amount  by  Williams  and 
Linney,  their  recovery  of  the  land  by  suit 
against  plaintiff,  and  sale  of  the  same  under 
which  defendants  hold  as  above  stated,  and 
concludes  with  the  charge  that  the  lease,  be- 
ing of  record,  Is  a  cloud  on  defendants'  title, 
and  prayer  that  the  cloud  be  removed  and 
plaintiff  enjoined  from  suing  and  asserting 
title  tinder  it  The  remaining  two  para- 
graphs of  the  cross  bill  are  substantial  repe- 
titions of  the  one  Just  summarized,  except 
that  one  of  them  Is  aimed  at  the  second 
lease,  and  the  other  at  the  deed  made  by 
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Moberly  to  plaintiff,  and  praying  for  their 
cancellation  as  clouds  on  defendants'  title, 
and  for  injunction  against  them.  The  reply 
admits  the  execution  of  the  leases  and  deed 
as  alleged  In  the  answer;  denies  all  tbe  al- 
legations as  to  fraud  or  improper  dealing  on 
the  part  of  plaintiff;  denies  that  Moberly 
was  a  minor  when  he  executed  the  same;  but 
avers  that,  if  he  was  a  minor,  he  was  within 
a  few  months  of  being  of  age,  that  plaintiff 
dealt  with  him  fairly  and  In  good  faith,  be- 
lieving him  to  be  of  age,  he  holding  himself 
out  as  such,  and  that  he  and  defendants 
claiming  under  him  are  estopped  to  plead  his 
infancy.  Further,  that  on  March  18,  1893, 
when  he  was  of  age,  Moberly  brought  suit 
against  plaintiff,  seeking  to  annul  the  leases 
and  deed  on  the  alleged  ground  that  they 
were  obtained  by  fraud,  and  stating  in  his 
petition  that  he  was  of  age  when  he  execut- 
ed them,  which  suit  resulted  in  a  judgment 
of  dismissal  at  Moberly's  cost;  that  thereby 
he  ratified  and  affirmed  his  act,  and  defend- 
ants are  estopped  to  question  it.  The  court 
submitted  the  Issues  to  a  Jury,  who  returned 
a  verdict  for  defendants.  After  motions  for 
new  trial  and  in  arrest  were  overruled,  the 
cause  is  here  on  plaintiff's  appeal. 

Under  the  pleadings,  the  Issues  were  divisible 
into  two  classes,— the  one  constituting  an  ac- 
tion at  law,  the  other  a  suit  In  equity.  The  Is- 
sues affecting  the  validity  of  the  plaintiff's  leas- 
es and  deed  on  account  of  the  alleged  minority 
of  Moberly,  and  his  disaffirmance  of  the 
same  after  coming  of  age,  were  Issues  in  an 
action  at  law  triable  by  a  jury,  and  those 
affecting  the  validity  of  the  instruments  on 
account  of  the  alleged  fraud  were  Issues  in 
an  equity  suit,  and  for  the  chancellor  to  try. 
Where  an  answer  In  a  lawsuit  admits  the 
plaintiff's  cause  of  action,  and  sets  up  pure- 
ly an  equitable  defense,  It  converts  the  whole 
case  into  a  suit  in  equity,  triable  by  the 
chancellor.  Hodges  v.  Black,  8  Mo.  App.  389; 
Allen  v.  Logan,  96  Mo.  591,  10  S.  W.  149; 
McCollum  v.  Boughton,  132  Mo.  flOl,  80  S.  W. 
1028,  83  8.  W.  476,  and  34  8.  W.  480.  A  plain- 
tiff Is  not  thereby  deprived  of  his  ripht  of 
trial  by  Jury,  because  the  defendant  by  his 
answer  concedes  the  plaintiff's  right  to  re- 
cover, unless  the  equity  defense  prevails. 
But  in  this  case  the  defendants  plead  two 
affirmative  defenses,— the  one  cognizable  at 
law,  the  other  in  equity,  although  they  have 
mingled  both  in  the  same  paragraphs;  but 
no  objection  to  the  answer  on  that  account 
was  made,  and,  as  the  facts  can  be  distin- 
guished, we  will  do  so.  If  the  court  had  seen 
fit  to  try  first  the  Issues  presented  In  those 
portions  of  the  answer  which  are  In  the  na- 
ture of  an  equitable  cross  bill,  and  had  found 
that  the  plaintiff's  leases  and  deed  were  ob- 
tained by  fraud,  the  finding  would  have  cov- 
ered the  whole  case,  and  there  would  have 
been  no  propriety  in  trying  the  other  Issues. 
But,  if  the  court  had  found  for  the  plaintiff 
on  the  cross  bill,  It  would  have  left  the  is- 
sues relating  to  Moberly's  minority  and  hla 
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disaffirmance  or  ratification  live  questions 
for  trial.  It  was  also  in  the  discretion  of  the 
trial  court  to  have  singled  out  the  issues  at 
law,  and  have  tried  them  first  with  the  aid 
of  a  Jury.  In  that  event,  if  the  verdict  bad 
been  for  the  plaintiff,  the  chancellor  would 
have  proceeded  to  try  the  issues  relating  to 
the  alleged  fraudulent  procurement  of  the 
instruments,  and,  If  his  finding  had  been  for 
the  plaintiff,  judgment  would  have  followed 
the  verdict  of  the  Jury,  and,  if  for  the  de- 
fendants, there  would  have  been  a  decree  for 
them,  notwithstanding  the  verdict  But  all 
the  issues  in  this  case  were  submitted  to  the 
Jury,  and  neither  party  has  a  right  to  com- 
plaiu  of  that  course,  because  both  parties 
tried  it  In  that  way,  and  both  asked  instruc- 
tions of  that  kind,  which  were  given.  There 
was  a  general  verdict  for  defendants  which 
might  have  been  the  result  of  a  finding  for 
defendants  on  one  class  of  issues  or  the  oth- 
er, or  on  both.  If  it  was  on  the  Issues  re- 
lating to  the  minority,  etc.,  of  Moberly,  this 
court  would  not  be  required  to  balance  the 
evidence  to  sustain  the  verdict;  but  if  it 
was  on  the  question  of  the  fraudulent  pro- 
curement of  the  instruments,  we  would  have 
to  weigh  all  the  evidence  and  find  the  facts. 

Appellant  omits  from  his  abstract  the  evi- 
dence relating  to  the  age  of  Moberly  at  the 
period  in  question,  because  he  says  he  con- 
cedes that  the  evidence  on  that  point  was 
sufficient  to  support  the  finding  that  Moberly 
was  under  21  years  of  age.  That  leaves 
open,  on  that  branch  of  the  case,  only  the 
question  as  to  disaffirmance  or  ratification  or 
estoppel.  There  was  really  no  evidence  en- 
titling  the  plaintiff  to  have  those  questions 
submitted  to  the  jury.  The  evidence  shows 
that  in  March,  1893,  Moberly  filed  a  suit 
against  this  plaintiff  to  set  aside  the  leases 
and  deed  on  the  ground  that  they  had  been 
obtained  by  fraud  similar  to  the  charge  in  the 
answer  in  this  case,  which  suit  was  dismissed 
August  23,  1803,  for  failure  to  give  security 
for  costs.  The  evidence  of  defendants  tend- 
ed to  show  that  it  was  about  the  time  that 
suit  was  dismissed  that  Moberly  discovered 
that  he  was  a  minor  when  he  had  the  trans- 
actions with  plaintiff,  and  then  it  was  that 
he  made  the  deed  to  Williams  and  Linney 
under'  which  defendants  dalm.  The  only  evi- 
dence on  the  part  of  plaintiff  which  it  is  now 
claimed  tends  to  show  a  ratification  by  Mo- 
berly after  he  came  of  age  is  by  plaintiff 
himself  as  follows:  "Q.  And  this  conversa- 
tion you  recited  in  answer  to  Judge  Hill's 
question,  between  you  and  George  Moberly 
after  the  Moberly  suit  had  been  brought 
against  you;  what  if  anything,  did  Moberly 
say  about  whether  he  was  satisfied  with  the 
transactions  between  you  and  him?  A.  He 
told  me  he  was  satisfied  for  me  to  have  the 
place.  That  I  had  paid  him  all  I  had  agreed 
to,  and  that  it  was  his  wife  and  attorneys 
that  was  suing  me,  and  as  for  him  he  con- 
sidered the  land  sold  and  paid  for."  Wit- 


ness further  said  that  he  was  not  clear 
whether  this  was  after  the  suit  had  been  dis- 
missed or  while  it  was  pending.  He  knew  it 
was  after  the  suit  was  brought  and  that  in 
the  conversation  no  allusion  was  made  to  the 
fact  that  Moberly  was  a  minor  when  the 
transactions  were  had,— nothing  said  about  af- 
firming bis  act  done  as  a  minor.  Witness  up 
to  that  time  had  never  heard  about  Mober- 
ly's  being  a  minor  when  he  made  the  leases 
and  deed.  This  conversation  evidently  relat- 
ed to  the  impeachment  of  the  transactions  on 
the  grounds  set  up  in  the  suit  It  could  not 
be  taken  as  a  ratification  of  his  act  as  a 
minor,  unless  it  appeared  that  he  knew  that 
he  was  a  minor,  and  intended  it  as  a  ratifica- 
tion of  an  act  which  he  might  If  he  saw  fit 
disaffirm.  In  the  face  of  that  evidence,  there 
was  the  fact  of  the  suit  wherein  Moberly  was 
seeking  to  have  the  instruments  annulled  on 
the  charge  of  fraud,  which  charge  the  plain- 
tiff in  this  case  escaped  answering  only  be- 
cause Moberly  could  not  give  security  for 
costs.  The  appellant's  counsel  at  the  trial 
did  not  seem  to  attach  any  value  to  the  plain- 
tiff's evidence  on  that  point  since  he  asked 
no  instruction  submitting  the  question  of  rati- 
fication of  the  act  of  a  minor  to  the  jury. 
The  hypothesis  of  ratification  given  in  the 
eighth  instruction  is  on  the  theory  that  Mo- 
berly was  drunk  when  he  executed  the  in- 
struments. But  the  learned  counsel  there 
took  the  position  that  defendants  were  es- 
topped from  asserting  that  their  grantor,  Mo- 
berly, was  a  minor,  because  Moberly.  by  his 
conduct  held  himself  out  as  a  man,  and 
thereby  misled  the  plaintiff,  and  also  because, 
in  the  suit  which  he  filed  to  set  aside  the  in- 
struments, he  alleged  that  he  was  of  age  at 
the  time.  An  instruction  for  the  plaintiff  on 
each  of  these  points  was  asked  and  refused. 
The  deed  of  a  minor  is  voidable  at  his  option 
under  certain  equitable  restrictions  when  he 
comes  of  age,  even  though  he  may  have  rep- 
resented himself  as  of  age  when  he  made  the 
deed,  and  thereby  misled  the  other  party  to 
his  disadvantage.  A  minor  la  no.  more  re- 
sponsible under  the  circumstances  for  his  rep- 
resentations than  he  is  for  his  deed.  Of  still 
less  force  on  the  theory  of  estoppel  is  his 
statement  In  the  petition  In  the  suit  referred 
to  that  be  was  of  age  when  he  executed  the 
instruments.  That  was  after  the  transac- 
tions had  occurred,  and  the  plaintiff  could  not 
have  been  misled  by  it  When  one,  on  com- 
ing of  age,  seeks  to  avoid  his  deed  made 
when.be  was  a  minor,  he  must  act  promptly, 
and,  If  he  has  the  consideration  that  was  paid 
him  for  the  deed,  he  must  restore  It;  but  if. 
during  his  minority,  the  consideration  he  re- 
ceived has  been  wasted,  be  may  avoid  the 
deed  without  making  restitution.  Craig  v. 
Van  Bebber,  100  Mo.  584,  13  S.  W.  900.  In 
that  case  this  court,  per  Black,  J.,  said:  "The 
privilege  of  repudiating  a  contract  is  accorded 
an  infant,  because  of  the  indiscretion  incident 
to  his  Immaturity;  and,  if  he  were  required 
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to  restore  an  equivalent  -where  he  has  wasted 
or  squandered  the  property  or  consideration 
received,  the  privilege  would  be  of  no  avail 
when  most  needed."   The  evidence  showed 
that  this  young  man  went  on  a  spree  when 
he  received  the  money  from  plaintiff,  and  in  a 
short  while  it  was  all  gone,   'mere  was  also 
evidence  on  the  part  of  defendants  tending  to 
show  that,  as  soon  as  it  was  discovered  that 
Moberly  was  under  age  when  he  had  the 
transactions  with  plaintiff,  a  tender  of  the 
money  that  had  passed  from  plaintiff  to  him 
was  made  by  one  of  Moberly's  attorneys  to 
plaintiff,  and  refused.   That  evidence,  how- 
ever, leaves  the  Impression  that  that  tender 
was  made  in  the  Interest  of  Williams  and 
Linney,  who  were  about  to  become  the  pur- 
chasers of  the  land  from  Moberly,  though  It 
was  made  in  Moberly's  name.   But  the  plain- 
tiff at  the  trial  seems  to  have  not  considered 
that  the  evidence  justified  the  submission  to 
the  Jury  of  a  question  as  to  the  Invalidity  of 
Moberly's  alleged  disaffirmance  of  the  trans- 
action because  of  nonrestitutlon,  since  he  ask- 
ed no  instruction  on  that  point.   It  appears 
from  the  evidence  that  the  trustees  under  the 
will  of  the  young  man's  adopted  father 
thought  he  had  reached  his  majority  a  year 
earlier  than  the  fact  was,  and  in  that  mis- 
taken fact  invested  the  money  left  for  him  in 
this  land,  giving  him  a  life  estate  and  the 
remainder  to  the  heirs  of  his  body.   He  was 
under  the  same  mistaken  belief  as  to  his  age, 
and,  while  so,  executed  the  papers  under  which 
the  plaintiff  claims.   But  just  about  the  time 
the  suit  he  had  filed  against  this  plaintiff 
was  dismissed  the  mistake  was  discovered. 
Then  it  was  he  made  the  deed  to  Williams 
and  Linney  under  which  the  defendants  now 
claim.   That  deed  is  not  set  out  in  full  in  the 
appellant's  abstract,  but  it  is  there  described 
as  a  warranty  deed  in  due  form,  dated  Au- 
gust 23,  1883,  and  recorded  two  days  later. 
From  this  we  infer  that  It  was  a  deed  suf- 
ficiently absolute  on  its  face  to  amount  to  a 
disaffirmance  of  the  prior  deeds.    In  such 
case  the  question  of  disaffirmance  Is  not  one  of 
fact  for  the  Jury,  but  one  of  the  legal  effect 
of  the  deed,  and  is  for  the  court   Peterson  v. 
Lalk,  24  Mo.  541.   Therefore,  under  the  rec- 
ord before  us,  it  is  clear  that  Moberly  was 
under  age  when  he  made  the  leases  and  deed 
under  which  the  plaintiff  claims,  that  he 
squandered  the  money  he  received  from  plain- 
tiff while  he  was  yet  a  minor,  and  disaffirmed 
the  acts  as  soon  after  he  came  of  age  as  he 
became  informed  of  the  facts,  and,  under 
those  conditions,  the  verdict  of  the  jury  was 
right.    There  was  no  error  in  any  of  the  in- 
structions given,  and  none  in  refusing  those 
refused. 

2.  Before  beginning  the  trial,  the  plaintiff 
moved  the  court  to  strike  out  those  parts 
of  the  defendants'  answer  that  related  to  the 
suit  brought  by  Williams  and  Linney  against 
the  plaintiff  and  the  judgment  therein,  which 
motion   the  court  overruled.    As  already 


above  intimated,  the  statements  constituting 
the  ground  on  which  the  defendants  asked 
relief  in  equity  were  not  as  claarly  separated 
from  those  constituting  their  plea  at  law  as 
might  have  been.  Those  parts  of  the  an- 
swer at  which  the  motion  to  strike  out  was 
directed  constituted  no  defense  to  the  action 
at  law,  nor  did  they  constitute  alone  an 
equitable  defense,  but  they  stated  a  fact 
which  it  was  proper  for  the  court  to  con- 
sider, with  other  circumstances,  in  determin- 
ing whether  or  not  the  plaintiff  should  be  en- 
joined from  further  suing.  If,  as  stated  la 
the  answer,  the  title  on  which  the  plaintiff 
now  sues  was  In  that  suit  fully  litigated  and 
adjudged  to  be  invalid,  and  if  in  this  salt  it 
should  also  be  so  adjudged,  the  defendants 
might  with  reason  insist  that  they  be  pro- 
tected by  Injunction  from  further  unneces- 
sary litigation  on  that  account.  Therefore 
the  court  did  not  err  in  overruling  the  motion 
to  strike  out. 

3.  On  the  trial  the  defendants  offered  to- 
read  tbe  records  of  the  deed  from  Moberly  to- 
Williams  and  Linney  and  the  mesne  convey- 
ances of  the  title  to  defendants.  Plaintiff' 
objected  for  the  reason  that  it  was  sec- 
ondary evidence,  and  the  proper  foundation 
had  not  been  laid  for.  its  introduction.  The 
court  overruled  the  objection,  and  the  records 
were  read.  Then  the  defendants  offered  evi- 
dence to  prove  that  the  instruments  were  lest 
or  not  within  their  power.  But  this  was  ob- 
jected to  on  the  ground  that  it  was  then 
immaterial,  since  the  records  had  already 
been  read,  and  defendants  withdrew  the  offer. 
Under  section  2428,  Rev.  St.  1889,  tbe  record* 
itself  was  competent,  If  the  defendants  had 
satisfied  the  court  that  tbe  deeds  were  lost 
or  not  within  their  power  to  produce;  but 
the  court  erred  In  allowing  the  record  to  be- 
read  before  defendants  had  made  the  proper 
showing.  As,  however,  it  was  followed  Im- 
mediately with  an  offer  of  the  preliminary 
evidence  required,  we  cannot  regard  it  as 
an  injurious  error.  The  defendants'  offer, 
the  plaintiff's  objection,  and  withdrawal  in 
deference  to  the  objection  are  to  be  taken 
as  indicating  that  defendants  would  have 
proven  the  fact  If  plaintiff  had  permitted. 

4.  As  to  the  alleged  fraud  on  the  part  of 
the  plaintiff  In  obtaining  the  leases  and  deed 
from  Moberly,  the  evidence  can  be  compassed1 
within  small  bounds.  The  yonng  man  was 
very  dissipated  and  a  spendthrift,  and  his 
character  as  such  was  well  known.  The* 
plaintiff  knew  him  well,— had  known  him  air 
his  life.  Plaintiff  was  41  years  old,  a  mer- 
chant, and  engaged  also  in  buying  and  selling 
notes.  Moberly,  in  December,  1891,  shortly 
after  the  trustees  had  bought  it  for  him,  leased 
the  farm  to  Martin  for  five  years  from  March 
1,  1S92,  for  $100  a  year,  payable  in  advance. 
Within  a  few  days  after  the  lease  was  ex- 
ecuted plaintiff  bonght  the  first  $100  rent 
note  for  $55,  and  within  a  few  days  after- 
wards bought  the  rest  of  Moberly's  Interest 
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Id  the  lease  for  $150,  and  obtained  a  lease 
from  him  for  a  period  of  five  years  from  the 
termination  of  the  first  lease  at  a  total  rental 
of  $50  cash  and  a  promise  to  pay  taxes,  and 
then,  again,  in  a  few  days  a  deed  to  all 
Moberly's  Interest  in  the  land  (that  is,  his 
life  estate)  for  $50.  The  land  was  worth 
about  $2,000;  that  is,  the  fee.  The  evi- 
dence does  not  show  that  plaintiff  gave  the 
young  man  Intoxicating  drinks,  nor  does  it 
affirmatively  appear  that  the  youth  was  drunk 
when  he  signed  the  papers.  But  the  plain- 
tiff knew  the  young  man's  misfortune,  knew 
how  his  adopted  father  and  the  trustees  un- 
der the  wiU  had  tried  to  provide  for  him 
against  his  own  improvidence;  and  the  plain- 
tiff ought  not  to  have  had  those  transactions 
with  him.  For  a  total  of  $250  the  plaintiff 
essayed  to  become  the  owner  of  all  this  un- 
fortunate youth's  estate,  knowing  as  well 
beforehand  how  the  money  would  be  spent, 
as  did  afterwards  the  somewhat  flippant  wit- 
ness who  stayed  with  him  until  he  spent  it 
all  The  law  does  not  justify  that  kind  of 
dealing,  and  courts  of  equity  will  set  aside 
deeds  obtained  in  that  way. 

5.  The  judgment  that  was  first  entered 
was  simply  responsive  to  the  verdict  of  the 
Jury  to  the  effect  that  the  plaintiff  take  noth- 
ing by  his  writ,  and  the  defendants  go  hence 
and  recover  their  costs.  But,  on  overruling 
the  motion  for  a  new  trial,  the  court  added 
to  the  judgment  that  the  plalutlff  be  enjoined 
from  further  prosecuting  a  suit  under  the 
same  title.  It  was  not  only  Irregular  to  en- 
ter judgment  in  that  broken  form,  but  the 
defendants  were  not  entitled  to  such  an  in- 
junction. This  is  the  first  suit  the  plaintiff 
has  brought  on  that  title,  and  we  have  no 
right  to  presume  that  he  is  going  to  continue 
to  sue.  The  defendants,  however,  were  enti- 
tled, in  addition  to  the  ordinary  judgment  fol- 
lowing the  verdict,  to  a  cancellation  of  the 
assignment  by  Moberly  to  plaintiff  and  J.  D. 
Rldgeway  of  the  Martin  lease,  and  a  decree 
that  the  second  lease  and  the  deed  from  Mo- 
berly to  plaintiff  on  the  records  of  Grundy 
county  were  clouds  on  defendants'  title,  and 
canceling  the  same. 

6.  In  accordance  with  the  foregoing  views, 
the  Judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
that  court  to  enter  judgment  for  defendants 
according  to  the  verdict  of  the  jury  on  the 
plaintiff's  cause  of  action,  and  canceling  the 
assignment  of  the  Martin  lease  to  plaintiff 
and  J.  D.  Rldgeway,  decreeing  the  lease  of 
date  February  1,  1892,  and  the  deed  of  date 
February  4,  1802,  from  Moberly  to  plaintiff 
clouds  on  defendants'  title,  and  canceling  the 
same,  and  adjudging  that  defendants  recover 
of  plaintiff  the  costs  incurred  in  the  circuit 
court 

BRACE,  P.  J.,  and  ROBINSON,  X,  concur. 
MARSHALL,  J.,  concurs  in  result,  but  dis- 
sents from  the  doctrine  quoted  from  Craig  v. 
Van  Bebber,  100  Mo.  584,  13  S.  W.  906. 


WINDES  et  aL  v.  EARP  et  at 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  14,  1899.) 

JUDGMENT  IN  PARTITION— MOTION  TO  SWT 
ASIDE— APPEAL. 
Where  a  judgment  in  partition  is  entered 
without  objection,  a  party  cannot  indirectly,  by 
motion,  assail  it  or  the  court's  refusal  to  set  it 
aside  after  the  time  when  it  could  be  chal- 
lenged by  appeal,  as,  under  Sees.  Acta  1895,  p. 
91,  allowing  an  appeal  from  interlocutory  judg- 
ments in  partition,  if  exceptions  are  not  timely 
made,  the  judgment  will  be  conclusive. 

Appeal  from  circuit  court,  Camden  county; 
Argus  Cox,  Judge. 

Proceedings  on  motion  by  Nancy  WIndes 
and  another  against  J.  C.  Earp  and  others  to 
modify  a  decree  in  partition.  From  an  order 
overruling  the  motion,  movants  appeal.  Dis- 
missed. 

Nixon  &  King,  for  appellants.   Carter  ft 

Moore,  for  respondents. 

ROBINSON,  3.  The  original  proceeding  in 
which  the  motion  to  be  considered  on  this 
appeal  was  filed  was  commenced  In  the  Cam- 
den county  circuit  court  by  appellant  as 
plaintiff  and  heir  at  law  of  Thomas  Kelly, 
deceased,  against  the  other  heirs  of  said 
Kelly  and  one  J.  C.  Earp  (who  became  In- 
terested with  them  in  the  land  by  purchase;, 
to  partition  the  real  estate  belonging  to  said 
Thomas  Kelly  in  his  lifetime.  H.  H.  Windes. 
the  husband  of  appellant,  was  joined  as  a 
party  plaintiff  in  the  suit.  At  the  May  term, 
1894,  when  all  the  parties  to  the  cause  were 
present  in  court,  the  case  was  taken  up  for 
bearing,  and  the  court  proceeded  to  ascer- 
tain their  respective  interests,  and  to  de- 
termine whether  the  land  should  be  parti- 
tioned in  kind  or  same  ordered  sold  and  the 
proceeds  be  partitioned.  At  the  August 
term,  1894,  the  court  entered  Its  judgment 
of  record  therein,  setting  out  the  Interests)  of 
the  parties  so  ascertained,  together  with  the 
charges  against  each  interest,  and,  finding 
that  the  nature  and  amount  of  the  property 
sought  to  be  divided  and  the  number  of  the 
owners  thereof  were  such  that  partition  of 
the  land  in  kind  could  not  be  made  without 
great  prejudice  to  the  owners,  made  Its  or- 
der that  said  property  be  sold  according 
to  law  at  the  next  term  of  court,  the  pur- 
chaser to  pay  one-third  cash  and  the  remain- 
ing two-thirds  in  equal  payments  In  12  and 
24  months,  respectively,  and  that  the  pro- 
ceeds of  said  sale  be  partitioned  between 
the  parties  according  to  their  respective  in- 
terests as  set  out  in  said  judgment.  As  to 
what  was  done  in  the  original  proceeding  at 
the  two  succeeding  terms  of  court,  there  is 
nothing  disclosed  In  the  record  before  us. 
except  what  may  be  Inferred  from  the  reci- 
tation contained  in  the  motion  filed  by  the 
plaintiff  Nancy  T.  Windes  at  the  August 
term,  1895,  the  action  of  the  court  In  over- 
ruling which  constitute  the  grounds  of  plain- 
tiffs' appeal.   The  motion  is  in  words  and 
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ff  partition  suit  was  adjudicated  as  to  this 
1  land  In  controversy,  and  that  H.  H.  Wlndes 
and  his  wife  were  upon  the  premises;  that 
the  judgment  and  decree  rendered  in  that 
case  cannot  be  attacked  in  that  way;  and 
the  testimony  is  Incompetent,  Irrelevant, 
and  Immaterial.  Objection  sustained  by  the 
court,  to  which  ruling  of  the  court  In  sus- 
taining defendants'  objection  plaintiffs,  by 
counsel,  then  and  there  at  the  time  duly  ob- 
'ected  and  excepted."  No  further  steps  be- 
lg  taken  upon  the  motion,  the  court  refused 
•  correct  the  judgment  theretofore  entered 
the  premises,  and  overruled  plaintiffs'  mo- 
n,  to  which  action  of  the  court  the  appel- 
t  at  the  time  duly  objected,  and  had  noted 
exceptions  thereto.  The  appellant  then 
1  her  motion  for  a  new  trial  as  follows: 
w  come  the  plaintiffs,  and  move  the  court 
■ant  a  new  trial,  and  for  grounds  state: 
hat  said  judgment  is  contrary  to  law 
vidence;  (2)  that  court  erred  In  refus- 
admlt  proper  evidence  offered  by  the 
ffs;  (3)  that  court  erred  In  admitting 
er  evidence  for  the  defendants;  (4) 
>  the  judgment  against  the  plaintiffs 
ition  proceedings  charging  Nancy 
with  rents  was  without  evidence  and 
(5)  that  the  entry  and  proceedings 
artitlon  proceedings,  charging  the 
'Jancy  Wlndes  with  rents,  were  null 
and  contrary  to  law  and  evidence; 
s  the  plaintiff  Nancy  Wlndes  was 
nant  of  Sarah  Kelly,  and  never 
said  premises."  This  motion  be- 
d,  plaintiff  again  excepted  to  the 
ie  court,  filed  her  affidavit  for 
due  form,  gave  bond,  and  brings 
this  court.  Whether  the  trial 
to  open  up  the  Inquiry  Into  the 
charge  against  the  Interest  of 
incy  T.  Wlndes,  and  to  modify 
s  suggested  by  plaintiff's  mo- 
>ason  that  the  testimony  of- 
t  the  hearing  of  the  motion 
eard  and  passed  upon  by  the 
luggested  in  the  objection 
for  defendants  to  the  testl- 
or  whether  same  was  con- 
nrt  as  incompetent  and  ir- 
?ue  presented,  or  whether 
id  the  motion  filed  as  un- 
thing  in  the  record  or  In 
its  to  inform  us;  and  If, 
trial  court  was  justified 
urt  would  be  compelled 
the  overruling  or  said 
ding  In  the  case  from 
uld  properly  He.  Be- 
real  In  this  case,  there 
ord  to  indicate  upon 
in  the  first  instance 
judgment  made  from 
Ine  (if  we  were  au- 
appeal)  its  correct- 
•ther  its  action  on 
dlfy  the  judgment 
*ie  judgment  from 
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which  plaintiff*  now  seek  relief  was  made 
without  objection  or  exception  at  the  time, 
and  plaintiffs  will  not  be  allowed,  through 
the  Indirection  of  a  motion,  which  Is  here 
■styled  "a  motion  to  modify,"  to  assail  that 
judgment,  or  the  court's  action  In  refusing 
to  set  aside  the  same,  and  rehear  the  facts 
upon  which  it  was  predicated,  when  the  judg- 
ment Itself  could  not  have  been  directly  chal- 
lenged on  appeal  after  the  lapse  of  two  terms 
from  its  rendition  without  objection  or  ex- 
ception. The  right  of  appeal  from  Inter- 
locutory judgments  in  partition  before  final 
judgment  In  the  cause,  given  by  the  amend- 
ment of  1895  (Bess.  Acts  1895,  p.  91),  certainly 
contemplated  exceptions  would  be  timely 
made,  or,  like  other  judgments,  they  would 
become  final  and  conclusive  upon  the  mat- 
ters determined  and  adjudicated.  Plaintiffs' 
objection  to  the  Interlocutory  judgment  here- 
in comes  too  late  at  the  third  term  of  court 
after  Its  rendition;  and  to  put  that  objec- 
tion In  the  shape  of  a  motion  to  modify,  and 
then  attempt  an  appeal  from  the  court's  ac- 
tion thereon  In  overruling  same,  would  be 
the  accomplishment  by  indirection  of  that 
which  could  not  be  done  by  direction.  TheTe 
is  nothing  before  the  court  open  for  review 
in  a  proceeding  of  this  character.  Plaintiffs' 
appeal  Is  therefore  dismissed.  All  concur. 


ST.  LOUIS  BREWING  ASS'N  v.  HOWARD. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
June  14,  1899.) 
HOMESTEAD— EXEMPTIONS— EVIDENCE. 
The  owner  of  land  lived  on  It  for  four  years 
while  single,  and  afterwards  moved  away,  and 
lived  for  years  in  another  county,  and  after  mar- 
riage lived  at  various  places;  but,  though  be  had 
some  stock  on  part  of  the  land  not  rented,  he  had 
no  house  or  furniture  there,  and  his  wife  was 
never  there,  except  once  on  a  visit  to  the  tenant. 
Held,  that  be  had  no  homestead  rights  in  the 
land,  though  he  always  intended  to  return  to  it 
to  live,  and  did  so  after  levy  of  execution  there- 
on. 

Case  certified  from  St.  Louis  court  of  ap- 
peals. 

Action  by  the  St.  Louis  Brewing  Associa- 
tion against  Henry  C.  Howard.  There  was 
a  Judgment  for  plaintiff,  and  from  an  order 
setting  aside  a  sale  under  execution  plaintiff 
appealed  to  the  St.  Louis  court  of  appeals, 
which  certified  the  case  to  the  supreme  court 
Beversed. 

The  plaintiff  obtained  judgment  against 
'the  defendant  in  the  circuit  court  of  St 
Francois  county  on  the  18th  of  May,  1804. 
for  $388.85,  and  on  the  10th  of  June,  1804, 
■a.  transcript  of  the  judgment  was  filed  and 
recorded  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Washington  county.  There- 
after, on  the  10th  of  July,  1805,  the  plain- 
tiff caused  two  executions  to  be  issued  by 
the  circuit  court  of  St  Francois  county,— one 
directed  to  the  sheriff  of  St.  Francois  county, 
and  the  other  to  the  sheriff  of  Washington 


county.  The  sheriff  of  St.  Francois  county 
notified  defendant  personally  of  the  fact  that 
be  held  the  execution  Issued  to  him  against 
him,  and  properly  Informed  defendant  of  his 
exemption  rights  under  the  statute,  and  called 
his  attention  to  some  property  in  St  Francois 
county  which  be  thought  defendant  owned, 
but  he  said  he  had  nothing.  At  the  same 
time,  to  wit,  on  the  31st  of  July,  1805,  the 
sheriff  of  St  Francois  county  served  upon  de- 
fendant a  notice,  In  writing,  from  the  plain- 
tiff, dated  July  22,  1885.  of  the  issuance  of 
the  execution  against  him  by  the  circuit  court 
of  St  Francois  county,  directed  to  the  sheriff 
of  Washington  county.  At  that  time  the  de- 
fendant was  living  at  Elvins,  In  St.  Francois 
county,  and  the  notice  was  served  on  him 
there.  Before  this  notice  was  served,  to  wit 
on  the  23d  of  July,  1805,  the  sheriff  of  Wash- 
ington county  had  levied  the  execution  di- 
rected to  him  on  the  S.  W.  %  of  the  S.  W.  U 
of  section  10,  and  the  W.  %  of  section  15, 
and  the  N.  %  of  the  N.  E.  %  of  section  15. 
in  township  35  N.,  range  3  east  aggregating 
440  acres,  in  Washington  county;  and  there- 
after, on  the  27th  of  August,  1895,  without 
any  further  notice  or  procedure,  sold  the  land 
in  two  parcels, — one  for  |75,  and  the  other 
for  $100,— and  the  plaintiff  became  the  pur- 
chaser, and  on  the  27th  of  August  1885,  the 
sheriff  made  a  deed  thereof  to  the  plaintiff. 
The  execution  was  returnable  on  the  second 
Monday  In  November,  1805,  to  the  circuit 
court  of  St.  Fran  cola  county,  and  on  the  12th 
of  November,  1805,  being  the  second  day  of 
the  return  term  of  the  execution,  the  defend- 
ant filed  a  motion  In  the  circuit  court  of  St 
Francois  county  to  set  aside  and  quash  the 
sale,  baBed  upon  the  following  grounds: 
"First,  because  the  said  defendant  is  a  house- 
keeper and  the  head  of  a  family,  and  as  such 
is  entitled  to  a  homestead  In  such  lands,  and 
the  said  sheriff  In  whose  hands  the  execution 
was  placed  failed  to  apprise  defendant  of  bis 
right  of  exemption  as  required  by  statute, 
and  levied  upon  and  sold  said  property  with- 
out giving  defendant  an  opportunity  to  select 
a  homestead,  which  homestead  he  now  claims 
and  ever  has  claimed;  second,  because  said 
defendant  is  the  head  of  a  family,  and  as 
such  is  entitled  to  hold  exempt  from  execu- 
tion levy  and  sale  the  property  to  the  amount 
limited  in  said  section  4903,  Rev.  St  Mo.  1889 
and  at  the  time  of  the  levy  of  this  execution 
defendant  had  no  opportunity  to  select  the 
same;  third,  that  no  notice  was  given  defend- 
ant of  the  issue  of  the  execution  to  the  sher- 
iff of  Washington  county,  as  required  by  the 
statute,  and  that  no  notice  of  levy  of  said 
execution  on  the  said  land  was  filed  by  die 
said  sheriff,  as  the  law  requires,  in  the  of- 
fice of  the  circuit  clerk  and  recorder  of  Wash- 
ington county,  Mo.;  fourth,  that  said  lands 
were  sold  in  gross,  and  not  in  parcels  such  as 
would  have  proved  most  Inviting  to  bidders, 
and  thus  realized  the  greatest  sums  for  the 
Interest  of  the  parties,  but  offered  and  sold 
the  same  as  one  piece,"  etc.   Upon  the  hear- 
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tag  of  this  motion  It  appeared  that  the  440 
acres  were  deeded  to  the  defendant  and  his 
brother,  George  W.  Howard,  by  their  father, 
on  the  22d  of  November,  1886,  and  that  the 
brothers  divided  the  property  between  them, 
the  defendant  getting  160  acres,  which  was 
worth  from  $1,000  to  $1,200;  that  defendant's 
first  wife  died  In  1883  without  issue,  and  that 
he  married  again  on  the  80th  of  July,  1893, 
and  has  one  child  by  that  marriage;  that, 
after  he  acquired  the  property,  he  lived  on 
it  for  about  four  years;  that  he  had  lived 
at  Bonne  Terre,  In  St.  Francois  county,  for 
11  years;  that  In  1894  he  Uved  at  Flat  Riv- 
er, In  St.  Francois  county,  and  was  engaged 
In  the  saloon  business;  that  in  1895  he  lived 
at  Elvins,  In  St.  Francois  county,  and  was 
also  engaged  in  the  saloon-  business;  that  he 
had  never  lived  on  this  property  after  his 
second  marriage  In  1893;  that,  for  the  four 
years  next  before  the  sheriff's  sale,  most  of 
the  property  was  rented  to  Berryman,  with 
whom  defendant  boarded  when  there;  that 
defendant  kept  some  stock  on  the  part  not 
rented,  but  had  no  furniture  there;  that  In 
June,  1895,  defendant  commenced  to  build  a 
house  upon  this  land;  that  in  July,  1893,  he 
lived  at  Elvins  in  a  house  rented  from 
Mr.  Elvins;  that  In  August,  1895,  he  lived 
part  of  the  time  at  Flat  River  and  part 
of  the  time  on  this  property,  and  finally 
gave  up  the  house  at  Elvins  about  the  1st 
of  September,  1895.  The  defendant  claims 
that,  although  be  has  been  away  from  the 
property  as  above  stated,  he  still  claimed  It 
as  his  home,  and  always  Intended  to  return 
to  It.  The  circuit  court  sustained  the  motion 
and  set  aside  the  sale,  and  the  plaintiff  ap- 
pealed to  the  St.  Louis  court  of  appeals, 
which  court  certified  the  case  to  this  court, 
because  the  title  to  real  estate  Is  Involved, 
as  construed  In  McAnaw  v.  Matthis,  129  Mo. 
142,  31  S.  W.  344. 

William  Carter  &  Weber,  for  appellant.  D. 
L.  Rivers,  for  respondent. 

MARSHALL,  J.  (after  slating  the  facts). 
The  defendant  claims  that  the  property  sold 
by  the  sheriff  of  Washington  county  was  his 
homestead,  and  that  the  sale  by  that  sheriff 
is  void,  because  he  failed  to  notify  him  of 
his  right  of  exemption.  It  may  be  conceded 
that  it  Is  the  duty  of  a  sheriff,  under  section 
4907,  Rev.  St.  1889,  before  he  levies  an  exe- 
cution, to  apprise  the  defendant  of  the  prop- 
erty exempt  under  sections  4902,  4903,  and 
4906,  and  that  if  he  levies  upon  a  homestead 
and  fails  to  so  notify  the  defendant,  and  fails 
to  give  him  an  opportunity  to  designate  what 
part  he  will  retain  as  a  homestead  (if  the 
value  of  the  land  levied  on  exceeds  the  home- 
stead exemption),  or,  in  case  of  his  refusal  to 
designate,  he  fails  to  appoint  appraisers,  as 
required  by  section  5436,  the  sale  will  be 
void,  and  will  pass  no  title.  Vogler  v.  Mont- 
gomery, 54  Mo.  577;  Brown  v.  Hoffmeister, 
71  Mo.  411;  State  v.  Beamer,  73  Mo.  37;  State 


v.  Barnett,  96  Mo.  133,  8  S.  W.  767;  Paddock 
v.  Lance,  94  Mo.  283,  6  S.  W.  241;  Peake  v. 
Cameron,  102  Mo.  568,  15  S.  W.  70;  Flnke  v. 
Craig,  57  Mo.  App.  393;  Macke  v.  Byrd,  131 
Mo.  682,  33  S.  W.  448;  Ratllff  v.  Graves,  132 
Mo.  76,  33  S.  W.  450  (overruling  Casebolt  v. 
Donaldson,  67  Mo.  309;  Crisp  v.  Crisp,  86  Mo. 
630;  Thompson  v.  Newberry,  93  Mo.  18,  5  S. 
W.  34,  and  Schaffer  v.  Beldsmeler,  107  Mo. 
314,  17  S.  W.  797);  Bank  v.  Guthrey,  127  Mo. 
189,  29  S.  W.  1004.  Still  this  will  not  help 
the  defendant  in  this  case,  because— First, 
there  was  no  property  of  the  character  speci- 
fied in  sections  4902,  4903,  and  4906  levied  on 
under  this  execution,  -  and  there  was  there* 
fore  nothing  of  that  character  of  property  for 
defendant  to  claim  as  exempt,  or  to  elect 
which  should  be  sold  first,  as  provided  by 
section  4926;  and,  second,  because  the  de- 
fendant clearly  had  no  homestead  right  In 
this  property.  It  may  also  be  conceded  that 
the  sheriff  of  Washington  county  did  not  file 
a  notice  of  the  levy  In  the  office  of  the  re- 
corder of  deeds,  under  section  4922;  but  that 
does  not  affect  this  case,  for  that  section  only 
requires  such  a  notice  to  be  so  filed  where  the 
Judgment  is  not  already  a  Hen  on  the  property, 
and  In  this  case  the  judgment  had  been  a  lien 
on  this  property  for  more  than  a  year  before 
the  execution  was  levied  on  it.  The  defend- 
ant proceeded  upon  the  Idea  that  he  could 
leave  the  property,  be  absent  for  years,  en- 
gage In  business  elsewhere,  keep  his  family 
In  other  places,  live  in  rented  houses,  and 
yet,  if  all  the  time  he  claimed  the  property  as 
a  homestead,  and  had  an  Intention  to  return 
to  it  at  some  future  time,  and  occupy  It  as 
such,  It  was  still  his  homestead  In  law,  and 
hence  exempt  from  sale  under  legal  process. 
In  this  he  was  in  error;  for,  while  such  animo 
revertendl  would  preserve  his  residence  In 
this  state,  it  would  not  preserve  his  right  to  a 
homestead  in  this  property,  even  if,  under  the 
evidence  in  this  case,  It  could  fairly  be  said 
that  he  ever  had  such  a  homestead  right, 
which  we  do  not  think  the  evidence  warrants, 
for  It  is  a  visible  occupancy  of  the  premises 
as  the  head  of  a  family  at  the  time  of  the 
levy  of  the  writ  which  fixes  the  homestead 
rights  of  the  defendant.  Beckmann  v.  Meyer, 
7  Mo.  App.  577;  Id.,  75  Mo.  333;  Flnnegan 
v.  PrindevIUe,  83  Mo.  517;  Jackson  v.  Bowles, 
67  Mo.  609;  Graham  v.  Lee,  69  Mo.  334. 
There  is  no  other  way  in  which  It  can  be 
made  to  appear  beyond  cavil,  question,  or  the 
possibility  of  fraud  on  creditors  than  by  ac- 
tual, visible  occupancy.  This  occupancy  is 
always  prima  fade  evidence  to  any  officer  of 
the  law  charged  with  the  execution  of  a  writ 
that  it  Is  a  homestead,  and  the  absence  of 
such  evidence  at  the  time  of  the  levy  is  the 
only  safe  criterion  by  which  to  gauge  the  In- 
tention of  the  defendant  touching  the  charac- 
ter of  the  possession.  This  reeord  shows  that 
the  defendant  had  formerly  lived  on  the  prop- 
erty for  four  years;  but  at  that  time  he  was 
a  single  man  and  in  no  sense  the  head  of  a 
family,  and  hence  had  no  homestead  rights  In 
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It  He  left  the  place  and  lived  for  years  at 
Bonne  Terre,  In  St.  Francois  county.  After- 
wards he  married  and  lived  at  Flat  River  and 
at  Elvins,  in  St  Francois  county;  but,  al- 
though he  had  some  stock  on  a  part  of  the 
property  not  rented  out  to  a  tenant,  still  he 
had  no  house  or  furniture  there,  and  his  wife 
never  was  on  the  property  but  once,  and  then 
only  on  a  visit  to  the  tenant  He  never  oc- 
cupied It  visibly  or  actually  after  his  second 
marriage,  in  1893,  and  at  the  time  of  the 
levy,  in  July,  1895,  he  admittedly  was  living 
at  Elvins,  keeping  bouse  with  his  family 
there,  and  did  not  leave  there  until  August, 
1896  (after  the  sale  under  the  execution), 
when  he  went  to  Flat  River  for  a  while,  and 
then  to  the  property.  Manifestly,  therefore, 
the  defendant  never  had  any  homestead 
rights  in  the  property  at  the  time  of  or  at  any 
time  prior  to  the  levy  of  the  execution,  and 
he  could  acquire  none  thereafter  as  against 
the  execution.  All  the  requirements  of  the 
law  were  complied  with  In  the  levy  and  sale, 
and  the  purchaser  obtained  a  good  title.  It 
follows  that  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  set  aside  and 
vacate  its  order  setting  aside  and  quashing 
the  sale.  It  is  so  ordered.  All  concur; 
BRACE,  J.,  In  the  result  only. 


HAZELETT  v.  WOODRUFF. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
June  14,  1899.) 

BREACH  Or  COVENANT  OF  WARRANTY— MEAS- 
URE OP  DAMAGES. 
In  an  action  to  recover  for  breach  of  cove- 
nant "to  warrant  and  defend  a  title,"  the  cove- 
nantee is  entitled  to  recover  an  amount  paid 
for  an  abstract  to  be  used  in  the  defense  of  an 
action  attacking  the  title  and  a  reasonable 
amount  paid  for  attorney's  fees  in  that  behalf, 
where  he  gave  the  grantor  timely  notice  to  de- 
fend the  suit  and  the  grantor  refused. 

Case  certified  from  Kansas  Olty  court  of  ap- 
peals. 

Action  by  Richard  M.  Hazelett  against  Mil- 
ton W.  H.  Woodruff.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appealed  to  the 
Kansas  City  court  of  appeals,  where  the  judg- 
ment was  reversed,  one  of  the  judges  dissent- 
ing, whereupon  it  was  certified  to  this  court 
The  judgment  of  the  court  of  appeals  re- 
versed, and  the  judgment  of  the  circuit  court 
affirmed. 

Sal  lee  &  Goodman  and  McCullougb  &  Feery, 
for  appellant  D.  J.  &  W.  L.  Heaston,  for  re- 
spondent 

BRACE,  P.  J.  This  is  an  action  for  dam- 
ages for  breach  of  a  covenant  of  seisin  and 
warranty  in  a  deed  to  real  estate  In  which  the 
plaintiff  obtained  judgment  in  the  trial  court 
for  the  sum  of  $85  and  costs,  and  the  defend- 
ant took  an  appeal  to  the  Kansas  City  court 
of  appeals,  where  the  Judgment  of  the  circuit 
court  was  reversed,  but  one  of  the  judges  dis- 


senting; and,  being  of  the  opinion  that  the 
decision  was  in  conflict  with  prior  decisions  of 
the  supreme  court,  the  case  was  certified  to 
this  court  for  final  determination.  The  case 
was  disposed  of  In  the  court  of  appeals  on  the 
following  opinion,  by  Smith,  P.  J.: 

"The  case  in  hand  may  be  stated  to  be,  in 
substance,  this:  While  plaintiff  and  defendant 
were  both  residents  of  the  state  of  Indiana, 
the  defendant  by  deed,  conveyed  to  the  plain- 
tiff certain  lands  in  that  state,  in  which  deed 
the  following  covenants  were  contained;  that 
Is  to  say,  that  the  title  so  conveyed  is  clear, 
free,  and  unincumbered,  that  the  grantor  is 
lawfully  seised  of  the  premises  as  of  a  sure 
and  Indefeasible  estate  of  Inheritance  In  fee 
simple,  and  that  the  grantor  will  warrant  and 
defend  the  same  against  all  claims  whatso- 
ever. It  Is  conceded  that  at  the  time  of  the 
execution  of  said  deed  the  defendant  had  tide 
to  only  an  undivided  two  thirds  of  said  land, 
and  that  his  two  daughters  and  son  had  title 
to  the  other  one  third.  It  is  further  conced- 
ed that  shortly  after  the  execution  of  said  deed 
by  defendant  his  two  daughters  conveyed  their 
Interests  In  said  land  to  the  son,  who  there- 
upon commenced  a  suit  in  partition  against  the 
plaintiff  herein.  It  Is  not  disputed  in  the  evi- 
dence that  the  plaintiff  gave  the  defendant 
timely  notice  of  the  commencement  of  the 
said  partition  suit  and  requested  nun  to  de- 
fend the  same,  and  that  this  defendant  refused 
to  do.  The  plaintiff  then  employed  a  firm  of 
reputable  lawyers,  who  appeared  for  him  in 
said  partition  case,  and  filed  an  answer.  Nor 
Is  It  disputed  that  the  services  performed  by 
the  plaintiff's  lawyers  in  and  about  defending 
.the  partition  suit  were  reasonably  worth  the 
amount  he  paid  them  therefor.  It  appears 
that  after  the  defendant  had  refused  to  de- 
fend said  partition  suit  and  the  plaintiff  had 
taken  such  steps  in  that  direction  as  he  had 
been  advised  by  his  attorney  were  necessary 
for  him  to  take,  the  defendant's  son  executed 
and  delivered  to  plaintiff  a  deed  conveying 
to  him  the  outstanding  title  to  one-third  in- 
terest In  the  said  land,  by  which  said  convey- 
ance the  plaintiff's  title  became  perfect  The 
defendant's  son  then  dismissed  the  partition 
suit  paying  the  court  costs  that  had  accrued 
therein.  The  plaintiff  brought  this  action  on 
the  covenants  contained  in  the  said  deed 
made  by  defendant  to  plaintiff,  and  hereinbe- 
fore set  forth,  to  recover  the  amount  laid  out 
and  expended  by  him  for  fees  paid  his  attor- 
neys in  said  partition  suit  and  for  the  cost 
of  an  abstract  of  title  to  said  land.  The 
plaintiff  had  judgment  in  the  trial  court  and 
the  defendant  appealed.  The  defendant's 
deed  to  the  plaintiff,  as  has  been  seen,  con- 
tained not  only  a  covenant  of  seisin,  but  the 
further  covenant  that  defendant  would  war- 
rant and  defend  the  title  so  conveyed  against 
all  claims  whatsoever.  If  at  the  time  of  the 
execution  of  the  deed  the  defendant  was  not 
seised,  then  no  title  passed,  and  the  cove- 
nant was  broken  when  made.  The  plaintiff 
in  the  partition  suit  asserted  a  paramount  ad- 
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verse  title  to  an  undivided  third  Interest  In 
the  land,  and  If  the  defendant  herein,  after 
lie  had  been  notified  of  the  commencement  of 
the  said  partition  suit,  refused  to  defend  the 
same,  then  there  was  a  breach  of  the  cove- 
nant for  quiet  enjoyment  as  well.  For  these 
breaches  of  the  covenants  of  the  warranty 
the  plaintiff  was  entitled  to  recover  of  the  de- 
fendant, In  an  appropriate  action,  such  dam- 
ages as  were  given  by  the  lex  loci  contractus. 
There  is  no  evidence  contained  in  the  record 
of  the  laws  of  the  state  of  Indiana  relating  to 
the  measure  of  damages  where  there  is  a 
breach  of  one  or  both  of  the  covenants  just 
mentioned.  There  1b  no  proof  of  the  statutes 
or  the  decisions  of  that  state  relating  to  the 
subject  disclosed  by  the  record.  We  cannot 
take  judicial  notice  of  the  statutes  and  deci- 
sions of  sister  states.  Where  a  cause  of  ac- 
tion or  defense  Interposed  Is  based  upon  the 
law  of  another  state,  that  law  must  be  both 
pleaded  and  proved;  but  when  it  is  not  the 
basis  of  the  action  or  defense,  and  is  merely 
an  evidential  part  thereof,  it  may  be  proved 
without  being  pleaded.  Clark  v.  Barnes,  58 
Mo.  App.  667.  The  common  law  was  in  force 
in  the  territory  of  Indiana  at  the  time  of  its 
admission  into  the  Union  as  a  state.  It  Is 
only  in  respect  of  those' states  which  were 
never  subject  to  the  common  law  that,  In  the 
absence  of  proof  as  to  the  lex  loci  contractus, 
the  court  will  apply  the  statute  laws  of  the 
forum.  Flato  v.  Mulhall,  72  Mo.  526;  White 
t.  Cbaney,  20  Mo.  App.  389;  Barhydt  v.  Alex- 
ander, 59  Mo.  App.  189;  Manufacturing  Co. 
v.  Lang,  54  Mo.  App.  147.  On  common-law 
questions  the  presumption  Is  that  the  com- 
mon law  of  another  state  is  the  same  as  that 
of  our  own  state.  White  v.  Chaney,  supra. 
As  the  only  question  presented  by  the  record 
for  decision  is  that  of  the  measure  of  dam- 
ages, we  think  it  is  obvious,  from  the  princi- 
ples just  adverted  to,  that  it  must  be  resolved 
In  the  light  of  the  common  law.  'The  weight 
of  American  authority,'  says  Judge  Scott  In 
Lawless  v.  Collier's  Kx'rs,  19  Mo.  481,  'has  de- 
termined that  the  covenant  of  seisin  is  broken, 
if  broken  at  all,  as  soon  as  It  is  made,  and 
thereby  an  immediate  right  of  action  accrues 
to  him  who  has  received  it.  *  *  *  The 
damages  to  be  recovered  are  measured  by  the 
actual  loss  at  that  time  sustained.'  The  au- 
thorities are  agreed  that  where  this  covenant 
is  broken  the  covenantee  Is  entitled  to  re- 
cover no  more  than  nominal  damages  (Col- 
lier v.  Gamble,  10  Mo.  467;  Bircher  v.  Wat- 
kins,  13  Mo.  522)  until  he  had  bought  In  the 
adverse  right,  or  has  been  actually  'deprived 
of  the  whole  subject  of  his  bargain,'  In  either 
of  which  latter  events  he  has  the  right  to  re- 
cover substantial  damages.  Holladay  v.  Men- 
ifee, 30  Mo.  App.  207;  Lawless  v.  Collier's 
Ex' re,  supra;  Henderson  v  Henderson's 
Ex'rs,  13  Mo.  153;  Walker's  Adm'r  v.  Deav- 
er,  79  Mo.  664;  Dickson  v.  Desire's  Adm'r, 
23  Mo.  166;  Magwire  v.  Riggin,  44  Mo.  514; 
City  of  St  Louis  v.  Blssell,  46  Mo.  157; 
Hutching  r.  Boundtree,  77  Mo.  500;  Lambert 


v.  Estes,  99  Mo.  608,  13  S.  W.  284;  Math- 
eny  v.  Stewart,  108  Mo.  73,  17  S.  W.  1014. 
And  whatever  may  be  the  technical  or  the 
practical  rule  as  to  the  measure  of  dam- 
ages upon  total  breach  of  the  covenant  of 
seisin,  it  is  well  settled  that  upon  a  par- 
tial breach  a  purchaser  may,  and  it  seems 
must,  recover  pro  tanto.  Rawle,  Cov.  §  180, 
and  cases  cited  in  note  4;  Guthrie  v.  Pugsley, 
12  Johns.  126;  Collier  v.  Gamble,  supra.  The 
measure  of  damages  upon  breach  of  covenant 
of  seisin  and  the  right  to  convey  is,  as  a  gen- 
eral rule,  the  purchase  money,  interest,  and 
costs.  Collier  v.  Gamble,  supra;  Bircher  v.  Wat- 
kins,  supra;  Lawless  v.  Collier's  Ex'rs,  supra; 
Rawle,  Cov.  §§  184,  186;  Overhlser  v.  McOol- 
lister,  10  Ind.  41,  and  numerous  cases  cited 
in  briefs  of  plaintiffs  counsel.  No  case  that 
we  have  seen  has  extended  the  rule  beyond 
this.  It  would  seem  that  the  damages'  claim- 
ed by  plaintiff  are  not  allowed  for  breach  of 
the  covenant  of  seisin.  But  Is  the  plaintiff 
entitled  to  recover  the  damages  claimed  for  a 
breach  of  the  covenant  to  'warrant  and  de- 
fend the  title  against  all  claims  whatever*? 
Littleton  tells  us  that,  'although  the  words 
"warrant  and  forever  defend"  were  those 
generally  Inserted  In  a  warranty,  yet  the  word 
"defend"  added  no  additional  force,  as  It 
seemeth  that  hath  not  the  effect  of  warran- 
tee, nor  comprehendeth  In  it  the  cause  of 
warrantee.'  Co.  Litt  101. 

"In  Rawle,  Cov.  $  116,  it  is  stated  that: 
'Apart  from  the  word  "warrant,"  the  cove- 
nant would  seem  to  be  no  more  than  an  en- 
gagement that  it  should  bar  the  covenantor 
and  his  heirs  from  ever  claiming  the  estate, 
and  that  he  and  they  should  undertake  to 
defend  it  when  assailed  by  a  paramount 
title.  The  latter  was,  indeed,  one  of  the  con- 
sequences of  a  warranty  deed,  and  its  effect 
In  this  respect  has  been  continued,  though 
with  modifications,  down  to  this  day.'  And 
the  same  author  further  along  (section  117) 
states  that  'it  is  settled  in  most,  if  not  all, 
of  the  United  States,  that  In  general,  upon 
suit  being  brought  upon  a  paramount  claim 
against  one  who  Is  entitled  to  the  benefit  of 
any  of  the  covenants  of  warranty,  he  can, 
by  giving  notice  of  the  action  to  the  party 
bound  by  the  covenants  and  requiring  him 
to  defend  It,  relieve  himself  from  the  burden 
of  being  obliged  to  prove  in  an  action  on 
the  covenants  the  validity  of  the  title  of  the 
adverse  claimant'  The  covenant  of  war- 
ranty or  for  quiet  enjoyment  is  a  covenant 
of  indemnification,  whose  object  is  to  com- 
pensate the  covenantee  for  his  actual  loss 
at  the  time  of  the  breach.  In  Field,  Dam.  { 
467,  it  Is  said  that:  'The  decisions  on  this 
question  are  somewhat  conflicting  and  vari- 
ous in  the  different  states.  In  several  states 
it  has  recently  been  held  that  the  measure 
of  damages  on  breach  of  warranty  In  a  deed 
is  the  value  of  the  property  at  the  time  of 
the  conveyance,  and  interest  thereon,  to- 
gether with  the  necessary  costs  and  ex- 
penses Incurred  in  defending  the  title,  and 
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that  such  costs  and  expenses  include  a  rea- 
sonable counsel  fee,'— citing  Robertson  v. 
Lemon,  2  Bush,  301;  Dalton  v.  Bowker,  8 
Nev.  190;  Keeler  v.  Wood,  30  Vt  242;  Rowe 
v.  Heath,  23  Tex.  614.  In  1  Sedg.  Heas. 
Dam.  8  238,  It  Is  said  that:  'In  an  action  for 
breach  of  the  covenants  of  seisin  or  of  war- 
ranty, the  costs,  and,  if  reasonably  defended, 
the  counsel  fees,  In  the  eviction  suit,  are 
recoverable,' — citing  as  authority  for  the 
statement  of  the  rule  a  great  number  of 
English  and  American  cases.  In  Suth.  Dam. 
(2d  Ed.)  S  883,  It  is  said  that  'it  Is  generally 
held  that  counsel  fees  reasonably  Incurred  In 
maintaining  or  defending  an  action  may  be 
recovered,'— citing  many  cases  In  note  d.  It 
would  seem  that  in  a  large  number  of  the 
states  It  Is  the  rule  in  actions  for  breach  of 
the  covenant  of  warranty,  or,  which  is  the 
same  thing,  that  for  quiet  enjoyment,  to  al- 
low as  part  of  the  damages  the  reasonable 
fees  of  attorneys  employed  by  the  cove- 
nantee In  defending  the  title  conveyed  by 
the  deed  containing  the  covenant;  but  In 
this  state  the  rule  seems  to  be  an  unbending 
and  inflexible  one  which  limits  the  damages 
In  such  actions  to  a  recovery  of  the  purchase 
money,  Interest,  and  costs.  Matheny  v. 
Stewart,  108  Mo.  73,  17  S.  W.  1014;  Lambert 
v.  Estes,  09  Mo.  604,  13  S.  W.  284;  Hutchins 
v.  Round  tree,  77  Mo.  500;  Murphy  v.  Price, 
48  Mo.  247.  The  deed  was  made  in  contem- 
plation of  the  laws  of  the  state  in  which  it 
was  executed,  and  if  we  could  take  judicial 
cognisance  of  the  laws  of  that  state,  as  we 
cannot,  it  would  be  seen  that  the  measure 
of  damages  for  breach  of  the  covenant  of 
seisin,  as  well  as  that  of  warranty,  is  pre- 
cisely the  same  as  in  this  state.  Burton  v. 
Reeds,  20  Ind.  87;  Overhiser  v.  McCollister, 
10  Ind.  41;  Wood  v.  Blbbins,  58  Ind.  392; 
Coleman  v.  Lyman,  42  Ind.  289.  In  Matheny 
v.  Stewart,  supra,  the  question  whether,  In 
an  action  for  the  breach  of  the  covenant 
of  warranty,  attorney's  fees  expended  in 
defending  an  action  brought  by  the  owner 
of  the  outstanding  title  to  recover  possession 
should  be  allowed  as  a  part  of  the  cove- 
nantee's damages  was  fairly  presented  for 
decision.  That  item  of  damage  had  been 
disallowed  by  the  trial  court,  and  Its  action 
was  affirmed  by  the  supreme  court  It  Is 
true  that  it  is  said,  in  disposing  of  the  ques- 
tion, that  such  fees  are  not  allowed  In  the 
state  of  Mississippi,  where  the  covenant  was 
made  and  the  land  situate;  but  It  is  also 
further  said,  In  the  same  connection,  that 
the  measure  of  damages  In  such  cases  In  this 
state  Is  limited  to  the  purchase  money,  In- 
terest and  the  court  costs. 

"It  seems,  therefore,  that  the  rule  for  the 
measure  of  damages  In  this  state  is  the 
amount  in  an  action  for  the  breach  of  the 
covenant  of  seisin  as  that  for  the  breach  of 
the  covenant  of  warranty;  that  Is  to  say, 
In  either  case  the  recovery  Is  limited  to  the 
purchase  money,  Interest'  and  coats.  In  the 
face  of  this  Procrustean  rule,  we  are  con- 


strained to  declare  that  the  trial  court  erred 
In  its  action  refusing  the  defendant's  request 
for  an  Instruction  in  the  nature  of  a  de- 
murrer to  the  evidence.  The  judgment  must 
accordingly  be  reversed." 

In  Matheny  v.  Stewart,  108  Mo.  78,  17  8. 
W.  1014,  the  plaintiff  sought  to  recover  as 
damages  the  value  of  the  land  at  the  time 
of  the  eviction,  court  costs,  attorney's  fees, 
and  necessary  expenses  In  defense  of  the  suit 
The  contract  was  made  In  Mississippi.  The 
judgment  of  the  circuit  court  was  for  the 
purchase  price  of  the  land  and  Interest  there- 
on from  the  date  of  eviction,  and  the  judg- 
ment was  affirmed.  It  was  therefore,  of 
course,  decided  that  the  plaintiff  in  that  case 
could  recover  neither  court  costs  nor  attor- 
ney's fees,  but  *s  appears  from  the  opinion 
therein,  for  the  all-sufficient  reason  that  the 
paramount  title  being  simple,  palpable,  and 
unambiguous,  and  the  plaintiff's  grantor  hav- 
ing notified  him  to  make  no  defense,  there 
was  no  merit  In  the  defense  of  the  title.  It 
Is  true  It  was  said  in  the  opinion,  in  reply 
to  the  argument  that  the  damages  should 
be  the  enhanced  value  of  the  property,  that: 
"The  rule  of  damages  for  breaches  of  war- 
ranty in  the  conveyance  of  land  in  case  of 
total  failure  of  title  has  ever  been  limited 
in  this  state  to  the  purchase  money  paid, 
with  Interest  thereon,  and  costs.  Dickson 
v.  Desire's  Adm'r,  23  Mo.  166;  Hutchins  v. 
Roundtree,  77  Mo.  500;  Lambert  v.  Estes,  99 
Mo.  608,  13  S.  W.  284.  The  rule  seems  to 
be  the  same  In  Mississippi.  Phipps  v.  Tarp- 
ley,  31  Miss.  433;  Brooks  v.  Black  (Miss.)  8 
South.  332;  White  v.  Presly,  54  Miss.  313." 
Having  thus  disposed  of  the  plaintiff's  first 
claim,  the  learned  judge  then  proceeds  to 
the  second,— the  court  costs,— as  to  which, 
he  says:  "There  can  be  no  question,  we 
think,  under  a  covenant  as  in  this  deed,  to 
warrant  and  defend  the  title  that  the  grantee 
should  ordinarily  recover  as  damages,  for  the 
breach  of  such  covenant  the  legal  costs  rea- 
sonably and  in  good  faith  incurred  In  the  as- 
sertion or  defense  of  the  title  warranted.  3 
Sedg.  Meas.  Dam.  (8th  Ed.)  {  982;  Hutchins  v. 
Roundtree,  77  Mo.  501.  This  is  the  rule  also 
In  Mississippi,  though  followed  with  appar- 
ent reluctance.  Brooks  v.  Black  (Miss.)  8 
South.  332."  After  which  he  proceeds  to  the 
plaintiff's  third  claim,— for  attorney's  fees, 
etc.,  as  to  which  all  that  Is  said  is:  "At- 
torney's fees  are  also  allowed  as  damages  In 
many  of  the  states  (3  Sedg.  Meas.  Dam.,  supra), 
but  are  denied  In  the  state  of  Mississippi. 
Brooks  v.  Black,  supra.  This  conveyance 
was  made  In  contemplation  of  the  laws  of 
the  state  In  which  It  was  made,  and  In  which 
the  real  estate  was  situated,  and  effect  should 
be  given  the  covenants  In  accordance  with 
the  construction  placed  upon  them  by  the 
courts  of  that  state."  After  thus  Intimating 
that  the  charge  for  attorney's  fees  ought  not 
to  be  allowed,  because  not  allowable  uuiIpt 
the  laws  of  Mississippi,  but  without  making 
any  specific  ruling  upon  the  subject  he  re- 
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turns  to  the  Item  of  costs,  and  says:  "The 
reasonable  cost  of  defending  the  title  should 
have  been  allowed,  unless  tbnt  item  of  dam- 
age was  properly  excluded  under  some  excep- 
tion to  the  rule,"— and  then  proceeds  to  state 
the  facts,  showing  the  folly  and  uselessness 
of  making  a  defense  of  the  title  in  that  case, 
after  notice  not  to  defend  by  the  grantor,  tak- 
ing it  out  of  the  rule  that  the  defendant 
should  be  taxed  with  the  costs  of  making  it. 
Of  course,  if  be  could  not  be  charged  with 
the  costs  of  making  the  defense,  a  fortiori 
he  could  not  be  taxed  with  attorney's  fees 
for  making  the  defense;  so  it  was  unneces- 
sary to  return  to  that  subject  again,  as  the 
decision  as  to  tbe  costs  In  that  case  was 
decisive  of  the  claim  for  attorney's  fees. 
But,  under  the  rulings  of  that  case,  the  plain- 
tiff in  the  case  under  consideration  would 
have  been  allowed  bis  legal  costs,  and  tbe 
ruling  of  the  court  upon  the  facts  In  Judg- 
ment therein  would  not  preclude  a  recovery 
of  either  costs  or  attorney's  fees  in  a  case 
like  the  one  in  hand.  If  that  case  is  author- 
ity for  precluding  the  recovery  of  attorney's 
fees  by  plaintiff  herein,  it  is  not  because  of 
tbe  rulings  upon  tbe  facts  in  Judgment  there- 
in, but  of  something  contained  in  the  dicta 
of  the  opinion.  As  the  contract  in  this  case, 
as  is  shown  in  the  opinion  of  Judge  Smith, 
Is  governed  by  the  law  of  the  forum,  nothing 
that  is  directly  said  upon  tbe  subject  of 
attorney's  fees  in  the  opinion  Is  applicable. 
So  that  we  are  remitted  for  authority  solely 
to  the  dictum  that  "the  rule  of  damages  for 
breach  of  warranty  In  the  conveyance  of  land 
In  case  of  total  failure  of  title  has  ever  been 
limited  in  this  state  to  the  purchase  money 
paid,  with  Interest  thereon,  and  costs."  For 
the  purpose  of  determining  whether  "It  has 
ever  been  so  limited  in  this  state,"  we  have 
gone  through  all  the  cases.  The  first  case 
In  which  the  rule  was  announced  is  Tapley 
Labeaume's  Ex'r,  1  Mo.  550,  in  which  it 
was  held  that  the  true  rule  of  damages  on  a 
breach  of  covenant  of  seisin  is  the  purchase 
money,  with  interest,  and,  as  thus  announ- 
ced, it  was  followed  and  reiterated  as  the 
true  measure  of  damages  for  breaches  of 
covenants  of  seisin  and  warranty  through  a 
great  number  of  cases.  Martin  v.  Long,  3 
Mo.  301;  Colgan  v.  Sharp,  4  Mo.  264;  Collins 
v.  Glamorgan's  Adm'r,  6  Mo.  170;  Reese  v. 
Smith,  12  Mo.  345;  Blrcher  v.  Watkins,  13 
Mo.  522;  Lawless  v.  Collier's  Bx'rs,  10  Mo. 
480;  Dickson  v.  Desire's  Adm'r,  23  Mo.  151; 
Tong  v.  Matthews,  Id.  437;  City  of  St 
Louis  v.  Bissell,  46  Mo.  157;  Murphy  v. 
Price,  48  Mo.  247;  Kirkpatrick  v.  Downing, 
58  Mo.  32;  Hutchlns  v.  Roundtree,  77  Mo. 
500.  This  last  case  was  decided  in  1883. 
In  all  the  preceding  cases  the  damages  had 
been  limited  to  the  "purchase  money  and  in- 
terest," because  in  the  facts  presented  for 
the  Judgment  of  the  court  in  those  cases 
tbat  was  a  sufficient  declaration  of  the  rule  as 
to  the  measure  of  damages.  But  In  Hutchins 
v.  Roundtree  the  question  was  first  raised  and 


presented  whether,  In  addition  thereto,  the 
plaintiff  was  not  also  entitled  to  recover  tbe 
costs  expended  in  defending  the  title  warrant- 
ed, and  the  court  unhesitatingly  responded, 
"There  is  no  question  of  the  right  of  an  evict- 
ed grantee  to  recover  such  costs,  where  he  gave 
notice  to  the  grarftor  or  his  legal  representa- 
tive of  the  pendency  of  the  ejectment  suit." 
The  fact  tbat  theretofore  the  damages  had 
been  limited  to  tbe  purchase  money  and  Inter- 
est was  not  thought  in  that  case  to  preclude  a 
recovery  of  legal  costs  in  defending  the  ti- 
tle, and,  although  the  rule  was  again  restated 
In  the  same  general  terms  in  the  next  case 
of  Lambert  v.  Estes,  90  Mo.  604,  13  S.  W. 
284,  when  thereafter  tbe  case  of  Matheny  v. 
Stewart,  108  Mo.  73,  17  S.  W.  1014,  came  on 
to  be  decided  in  1801,  in  which  tbe  question 
as  to  the  allowance  of  attorney's  fees  as  well 
as  of  costs  was  raised,  the  court  unhesitat- 
ingly stated  the  rule  as  including  costs,  show- 
ing again  that  the  court  did  not  consider  that 
that  item  had  been  precluded  by  tbe  terms 
In  which  the  rule  had  been  theretofore  so 
often  and  uniformly  formulated,  but  in  none 
of  which  had  tbe  mind  of  the  court  been  di- 
rected to  the  question  of  the  right  to  recover 
costs.  So  the  general  statement  of  the  rule 
Including  costs,  in  that  case,  cannot  of  Itself 
be  held  to  preclude  a  recovery  for  attorney's 
fees,  that  being  the  first  case  In  which  the 
question  as  to  the  right  to  such  recovery 
was  first  raised.  So  that  we  perceive  in  our 
decisions  no  "Procrustean  rule"  that  excludes 
the  allowance  of  attorney's  fees,  as  well  as 
legal  costs,  as  necessary  expenses  In  defend- 
ing the  title  warranted.  And  as,  In  princi- 
ple, no  distinction  can  be  made  between  the 
two  items,  and  as  such  allowances  are  sup- 
ported by  the  great  weight  of  authority,  and 
the  facts  of  this  case  bring  It  within  the 
principles  upon  which  such  expenses  should 
be  allowed,  we  think  the  court  of  appeals 
erred  in  reversing  the  Judgment  of  the  cir- 
cuit court.  Its  Judgment  will  therefore  be 
reversed,  and  the  cause  will  be  remanded  to 
the  Kansas  City  court  of  appeals,  with  di- 
rections to  enter  judgment  affirming  the  Judg- 
ment of  the  circuit  court.   All  concur. 


COX  v.  BARKER  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Jane  14,  1889.) 

SUPREME  COURTS— JURISDICTION — TITLB  TO 
REALTY— TRESPASS  ON  LAND. 

In  an  action  for  trespass  on  land  by  tear- 
ing down  and  carrying  away  a  partition  fence, 
though  the  title  to  realty  may  be  incidentally  in- 
volved, yet,  since  the  judgment  could  be  satisfied 
by  a  money  payment  without  affecting  the  title, 
the  case  did  not  involve  the  title  to  realty,  so 
that  it  would  fall  within  the  jurisdiction  of  the 
supreme  court  under  Const,  art.  6,  §  12. 

Case  certified  from  St.  Louis  court  of  ap- 
peals. 

Action  by  Nicholas  J.  Cox  against  John  R. 
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Barker  and  others.  There  •was  a  Judgment 
for  defendants,  and  plaintiff  appealed  to  the 
St  Louis  court  of  appeals,  which  transferred 
the  case  to  the  supreme  court.  Re  transfer- 
red to  the  court  of  appeals. 

This  case  was  certified  to  this  court  by  the 
St  Louis  court  of  appeals  on  the  ground  that 
the  title  to  real  estate  is  Involved.  It  is  an 
action  of  trespass  on  land.  The  parties  are 
owners  of  adjoining  parcels  of  land,  and  for 
many  years  maintained  a  partition  fence.  In 
1884  the  defendants  removed  a  portion  of  the 
fence.  The  plaintiff  replaced  it  but  placed 
it  a  few  feet  further  west  of  the  line  of  the 
old  fence.  Defendants  notified  plaintiff  that 
he  was  putting  the  fence  on  their  (defend- 
ants') land,  and  that  if  a  survey  proved  this 
to  be  true,  they  would  hold  the  fence.  A  sub- 
sequent survey  proved  defendants'  claim  was 
correct,  and  they  thereupon  tore  the  fence 
down  and  carried'  away  the  materials. 
Plaintiff  then  Instituted  this  action,  claiming 
$25  for  the  materials  and  $50  damages  for  the 
trespass.  The  trial  court  found  for  the  de- 
fendants, and  plaintiff  appealed  to  the  St. 
Louis  court  of  appeals.  The  court  of  appeals 
held  that  as  the  liability  of  the  defendants 
depended  upon  the  ownership  of  the  land, 
and  as  "it  was  competent  for  defendants  to 
show  in  defense  of  the  action  a  superior  title 
and  right  of  possession  In  themselves"  (Fuhr 
v.  Dean,  26  Mo.  116;  More  v.  Perry,  61  Mo. 
174),  the  title  to  real  estate  was  involved,  and 
hence  this  court  alone  had  Jurisdiction,  and 
therefore  certified  the  case  here. 

Smoot  Mudd  &  Wagner,  for  appellant 
John  M.  Jayne,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
In  Price  v.  Blankenshlp,  144  Mo.  203,  45  S.  W. 
1123,  this  court  reviewed  the  question  here 
involved,  and  held  that  although  the  title  to 
real  estate  may  be  incidentally,  collaterally, 
or  necessarily  Inquired  Into  in  a  trial  for  the 
purpose  of  settling  the  issues  involved,  still, 
if  the  judgment  rendered  by  the  trial  court 
could  be  satisfied  by  the  payment  of  money 
without  affecting  the  title  to  the  real  estate, 
the  case  would  not  fall  within  our  jurisdic- 
tion under  section  12  of  article  6  of  the  con- 
stitution. It  was  further  held  that,  to  give 
this  court  Jurisdiction  for  this  reason,  "the 
Judgment  to  be  rendered  must  directly  affect 
the  title  Itself  to  the  real  estate."  This  de- 
cision was  rendered  after  this  case  had  been 
certified  to  this  court,  or  we  may  properly 
assume  this  case  would  not  have  been  sent 
here.  In  determining  the  question  of  tres- 
pass here  complained  of,  It  may  be  conceded 
that  an  Inquiry  into  the  title  may  be  neces- 
sary, but  the  title  Itself  will  not  be  affected 
by  any  judgment  that  could  be  rendered  in 
this  case.  Therefore  the  case  does  not  in- 
volve the  title  to  real  estate,  and  does  not 
come  within  the  jurisdiction  of  this  court. 
Hence  the  case  will  be  retransferred  to  the 
St  Louis  court  of  appeals.   All  concur. 


SMITH  et  al.  v.  HAUGER. 

(Supreme  Court  of  Missouri,  Division  No.  L 

June  14,  1899.) 

EXECUTORS  AND  ADMINISTRATORS — CONCLU- 
SIVENESS OP  SETTLEMENT— ACTION 
TO  SET  ASIDE— FINDINGS. 

1.  A  judgment  of  the  probate  court,  finally  set- 
tling and  distributing  the  estate,  and  discharging 
the  executor,  without  objection,  from  a  specific 
legatee,  is  a  final  judgment,  which,  after  the 
term  at  which  it  was  entered,  can  be  set  aside 
only  by  direct  proceedings  in  equity,  on  the 
ground  of  fraud,  and  with  the  parties  brought 
into  court  by  summons,  and  not  by  mere  notice. 

2.  A  finding  that  a  final  settlement  by  as  ex- 
ecutor was  acquiesced  in  by  a  specific  legatee, 
"under  a  misapprehension  of  fact,  is  erroneous, 
where  the  complaint  seeking  to  have  the  settle- 
ment disregarded  only  claims  that  it  was  found- 
ed upon  "a  verbal  agreement"  between  the  lega- 
tee and  the  executor,  which  had  not  been  lived 
up  to. 

Appeal  from  circuit  court,  Clinton  county; 
William  S.  Herndon,  Judge. 

Ejectment  by  Hiram  Smith  and  ethers 
against  Andrew  D.  Hauger.  Judgment  for 
defendant  and  plaintiffs  appeal.  Affirmed. 

Ejectment  to  recover  20  acres  of  land  in 
Clinton  county.  The  petition  is  in  the  usual 
form,  and  the  answer  is  a  general  denial 
The  facts  are  these:  In  December,  1884, 
William  Hanger  died,  testate,  seised  of  cer- 
tain lands,  those  here  Involved  included,  and 
certain  personal  property.  He  devised  the 
personal  property  to  his  wife,  Christina,  ab- 
solutely, and  gave  her  a  life  estate,  without 
power  of  disposal,  in  the  real  property,  and 
the  remainder  in  the  real  estate  he  bequeath- 
ed to  his  two  sons,  Andrew  Dickson  Hauger 
(the  defendant)  and  Jonathan  Hauger,  In 
fee  simple  absolute,  In  equal  parts.  He  ap- 
pointed his  wife  executrix,  without  bond. 
Then  he  directed  that  after  the  debts  were 
paid,  his  wife  should  pay  to  his  children,  'in 
the  order  named,  each  of  the  following  spe- 
cific legacies:  To  William  H  Hauger,  $150; 
Amanda  Myers,  $1;  Luranna  Adaline  Smith, 
$1;  Nancy  A.  M.  Hauger,  $1;  Isaac  Leonidas 
Hauger,  $1;  and  to  Aaron  Lewis  Hauger, 
$1."  The  executrix  administered  the  estate, 
and,  after  proper  notice,  made  final  settle- 
ment on  the  3d  of  February,  1894,  on  which 
it  appeared  that  there  was  a  balance  due  the 
estate  of  $121.68;  and  the  court,  finding  that 
all  the  debts,  costs,  and  expenses  had  been 
fully  paid,  ordered  the  said  balance  to  be 
paid  to  the  widow  as  the  legatee  of  the  per- 
sonal property,  and  on  the  16th  of  February, 
1894,  entered  final  judgment  discharging  the 
executrix.  On  the  15th  of  February,  1895, 
William  H.  Hauger,  one  of  the  specific  lega- 
tees, presented  a  petition  to  the  probate  court 
of  Clinton  county,  In  which  he  represented 
to  that  court  that  the  executrix  had  paid  all 
the  debts  of  the  estate,  but  had  not  executed 
the  will,  in  that  she  had  not  paid  him  the 
specific  legacy  of  $150  bequeathed  to  him  by 
his  father;  and  further  alleging  "that  on  the 
 day  of  ,  1894,  the  said  Christina 


Digitized  by 


Google 


MO.) 


SMITH  v.  HAUGER. 


1053 


Hanger  made  an  alleged  final  settlement  of 
her  accounts  as  such  executrix,  this  legatee 
interposing  no  objection,  because  a  verbal 
agreement  for  the  payment  of  said  legacy  had 
been  entered  into  between  plaintiff  and  de- 
fendants" (the  petition  was  entitled  "Wil- 
liam H.  Hauger,  Plaintiff,  vs.  Christina  Hau- 
ger,  Andrew  D.  Hauger,  and  Jonathan  Hau- 
ger, Defendants"),  which  defendants  had  re- 
fused to  carry  out,  and  asking  the  court  "to 
disregard  said  settlement  so  far  as  the  same 
is  held  to  be  a  final  settlement  of  said  estate, 
and  that  the  said  executrix  be  required  to 
execute  said  will  specifically  by  paying  plain- 
tiff the  said  legacy  of  $150,  with  interest  on 
said  sum  at  the  rate  of  6  per  cent,  per  an- 
num, and  for  such  purpose  to  sell  any  part 
of  said  real  estate  devised  to  defendants  as 
aforesaid,  and  for  other  relief."  The  per- 
sons named  as  defendants  were  served  by 
the  sheriff  on  December  6,  1894,  with  a  copy 
of  the  petition,  and  a  notice  from  the  per- 
son named  as  the  plaintiff,  and  signed  by  his 
attorney,  that  he  would  present  the  petition 
to  the  probate  court  of  Clinton  county  at  Its 
February  term,  to  begin  on  the  second  Mon- 
day in  February,  1895.  It  does  not  appear 
from  anything  in  the  record  in  this  case 
whether  the  so-called  defendants  appeared  In 
the  probate  court,  as  so  required,  or  not,  but 
on  the  15th  of  February,  1895,  that  court  en- 
tered an  order  reciting  the  filing  of  the  pe- 
tition, and  stating  that  it  had  been  proved,  to 
the  satisfaction  of  the  court,  that  notice  of 
the  application  had  been  given  "to  the  above- 
named  defendants,"  and  that  "the  court  be- 
ing satisfied  [it  does  not  state  that  any  proofs 
were  adduced  or  evidence  heard,— just  "sat- 
isfied"] that  the  settlement  as  made  by  the 
executrix  as  and  for  a  final  settlement  was 
made  by  her  and  acquiesced  in  by  all  the 
parties  hereto  under  a  misapprehension  of 
fact  [it  is  not  stated  what  that  fact  was 
which  the  parties  misapprehended],  the  court 
finds  that  the  said  William  H.  Hauger,  un- 
der and  by  virtue  of  said  will,  is  entitled  to 
the  sum  of  $150,  and  that  the  same  dom- 
inates the  residuary  devise  or  legacy  given 
by  the  terms  of  said  will  to  the  defendants, 
and  that  the  legacy  aforesaid  had  never  been 
paid,  in  whole  or  in  part";  and  then  the 
court  found  that  this  legacy  should  have 
been  paid  one  year  after  the  grant  of  the 
letters,  and  that  it  was  demanded,  and  so 
plaintiff  is  entitled  to  Interest  from  that  date; 
and  thereupon  the  court  ordered  the  execu- 
trix (whom  the  court  had  discharged  a  year 
before)  to  pay  William  H.  Hauger  $231,  "and 
that  if  necessary,  she  shall  sell  any  part  of 
the  property,  personal  or  real,  for  such  pur- 
pose, and  that  she  report  her  proceeding 
hereunder  for  approval."  This  order  must 
have  been  a  most  disastrous  shock  to  the 
mind  of  the  executrix,  for  it  appears,  from 
a  further  order  entered  by  the  same  probate 
court  on  the  30th  of  May,  1895,  that,  on  the 
sniue  day  it  entered  its  first  order  (February 
15,  1895),  the  same  probate  court  adjudged 


the  said  Christina  Hauger  "to  be  a  person  of 
unsound  mind,  and  Incapable  of  managing 
her  own  affairs,  leaving  a  part  of  said  will 
unexecuted";  and  therefore,  "to  the  end  that 
said  will  may  be  dnly  and  fully  executed,  and 
that  said  estate  may  be  fully  and  duly  exe- 
cuted and  legally  disposed  of,"  the  court  ap- 
pointed E.  C.  Hall  administrator  d.  b.  n.  c. 
t  a.,  with  full  power  "to  receive  and  dispose 
of  said  property  according  to  law,"  etc.  Hall 
Bold  the  property  here  involved  to  pay  this 
legacy  to  the  plaintiffs  in  this  action  for 
$310,  the  probate  court  approved  the  sale, 
and  Hall  executed  and  delivered  to  the  plain- 
tiffs herein  a  deed  to  the  land,  and  this  Is 
plaintiffs''  only  title  to  the  property.  The 
defendant  refused  to  surrender  the  land,  and 
plaintiffs  instituted  this  action.  The  case 
was  tried  In  the  circuit  court  without  a  Jury, 
neither  party  asked  any  instructions,  and  the 
court  gave  none,  and,  upon  these  undisputed 
facts,  the  circuit  court  entered  Judgment  for 
defendant  and  plaintiffs  have  brought  the 
case  to  this  court 

Turney  &  Goodrich,  for  appellants.  Wil- 
liam Henry,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
This  case  Is  sul  generis,— without  a  precedent 
or  parallel  In  the  books.  The  specific  legatee 
stood  by,  and  consented  to  a  final  settlement 
and  distribution  of  the  estate,  without  de- 
manding bis  legacy,  because  of  a  verbal 
agreement  between  himself  and  the  other 
legatees  that  they  would  pay  his  legacy.  A 
year  afterwards  he  gave  the  other  legatees 
notice  that  on  a  day  certain  he  would  file  a 
bill  in  equity  in  the  probate  court  setting  out 
these  facts,  and  would  ask  the  probate  court 
to  "disregard"  the  final  settlement,  and  order 
the  real  estate  devised  to  defendants  sold  to 
pay  his  legacy.  At  the  time  named  he  filed 
his  bill,  and  that  court  found  that  the  final 
settlement  was  made  and  acquiesced  in  by  all 
the  parties  "under  a  misapprehension  of 
fact"  and  so  entered  Judgment  tor  the  spe- 
cific legatee  for  the  amount  of  his  legacy, 
with  interest  thereon  beginning  to  run  one 
year  after  the  grant  of  the  letters  testamen- 
tary, and  ordered  the  executrix,  whom  It  had 
discharged  more  than  a  year  previously,  to 
pay  the  Judgment,  and,  If  necessary,  to  sell 
the  real  and  personal  property  lately  being, 
but  then  fully,  administered  upon,  to  pay  the 
same.  Thus,  without  attempting  to  set  aside 
the  final  judgment,  upon  a  petition  to  "disre- 
gard" It,  because  other  persons  had  not  car- 
ried out  a  "verbal  agreement"  with  him, 
when  he  stood  by  and  saw  the  final  judgment 
entered  without  objection,  the  probate  court 
entered  a  decree  that  the  final  settlement  had 
been  made  and  acquiesced  in  "under  a  mis- 
apprehension of  fact,"  awarded  the  petitioner 
a  judgment,  and  ordered  the  personal  and 
real  property  of  the  closed  estate  sold  to  pay 
the  Judgment  This  would  be  bad  enough, 
but  when  it  appears  that  the  other  legatees 
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were  only  attempted  to  be  brought  Into  court 
by  notice,  and  not  by  summons,  as  the  stat- 
ute requires  a  defendant  to  be  brought  into 
court,  and  when  we  observe  that  on  the  same 
day  the  probate  court  entered  its  decree  in 
equity  it  also  adjudged  the  principal  "defend- 
ant" to  be  "a  person  of  unsound  mind  and 
Incapable  of  managing  her  own  affairs,  leav- 
ing a  part  of  said  will  unexecuted,"  and, 
without  removing  her,  a  few  days  thereafter 
appointed  another  person  administrator  d.  b. 
n.  e.  t.  a.,  the  performance  becomes  Shake- 
spearian, and  may  be  properly  designated  "a 
comedy  of  errors." 

A  judgment  of  a  probate  court,  finally  set- 
tling and  distributing  an  estate,  and  dischar- 
ging an  executor,  is  a  final  Judgment,  which, 
after  the  expiration  of  the  term  at  which  it 
is  entered,  cannot  be  set  aside  by  that  court 
at  all,  and  mot  by  any  other  court,  except  in 
a  direct  proceeding,  in  equity,  on  the  ground 
of  fraud  perpetrated  upon  the  court  in  the 
very  act  of  procuring  the  judgment;  and  this 
implies  that  the  parties  shall  have  been, 
brought  into  court  by  a  summons,  and  not  by 
a  mere  notice  from  one  to  the  other.  Garner 
v.  Tucker,  61  Mo.,  lac.  cit.  431;  Sheets  v. 
Klrtley,  02  Mo.  417;  Miller  v.  Major,  67  Mo., 
loc  cit.  248;  State  v.  Gray,  106  Mo.,  loc.  cit. 
683,  17  S.  W.  SOI;  McClauahan  v.  West,  100 
Mo.,  loc.  cit.  320,  13  S.  W.  075;  Nelson  v. 
Barnett,  128  Mo.,  loc.  cit  670,  27  S.  W.  520; 
Baldwin  v.  Davidson,  139  Mo.,  loc.  cit  125, 

40  S.  W.  766;  Howell  v.  Jump,  140  Mo.  441, 

41  S.  W.  976.  "After  the  time  has  elapsed 
for  the  allowance  of  claims  against  an  estate, 
and  when  all  demands  and  charges  of  every 
kind  have  been  settled,  and  the  sole  duty 
remains  upon  the  executor  to  pay  the  lega- 
cies, or  of  the  administrator  to  make  distri- 
bution, and  he  fails  to  do  so,  an  action  may 
be  maintained  against  him  for  this  breach  of 
duty,  without  waiting  for  an  order  of  distri- 
bution by  the  probate  court"  Clarke  v. 
Sinks,  144  Mo.,  loc.  cit  463,  46  S.  W.  200. 
But  even  this  rule  will  not  avail  in  this  case, 
because  the  probate  court  made  an  order  of 
distribution,  which  the  specific  legatee  con- 
sented to  for  reasons  which  then  seemed  suf- 
ficient to  him.  This  order  was  not  excepted 
to  or  appealed  from,  and  stands  unimpeacb- 
ed  In  any  proper  proceeding,  and  Is  final  and 
conclusive  upon  all  persons  Interested  in  the 
estate.  The  action  of  the  probate  court  was 
not  only  erroneous  In  holding  that  the  final 
settlement  was  made  and  acquiesced  in  by 
the  parties  "under  a  misapprehension  of 
fact"  when  the  very  petition  upon  which  the 
court  was  acting  did  not  so  complain  or  in- 
timate, but  on  the  contrary,  expressly  stated 
it  was  founded  upon  "a  verbal  agreement" 
between  the  legatees  which  had  not  been 
lived  up  to  by  them,  but  that  action  was 
wholly  coram  non  judlce,  because  It  acquired 
no  jurisdiction  over  the  parties  by  mere  no- 
tice from  one  to  the  other,  and  it  had  no 
jurisdiction  over  the  subject-matter,  and 
therefore  had  not  "a  constitutional  power  to 


commit  error."  The  sale  at  which  the  plain- 
tiffs acquired  apparent  title  was  void,  and 
the  deed  under  which  they  claim  is  a  nullity. 
The  judgment  of  the  circuit  court  ia  right 
and  is  affirmed.   AU  concur. 


LITTLE  ROCK  ft  FT.  S.  RT.  CO.  v. 

MILLER  COAL  CO. 

(Supreme  Court  of  Arkansas.  June  3,  189©.) 

CARRIERS— SHIPMENT  TO  WRONG  DESTINA- 
TION—DAMAGES. 

L  Where  plaintiff  directed  defendant  carrier 
to  transport  a  car  of  coal  from  O.  to  H.,  but  aft- 
erwards directed  that  the  shipment  be  made  to 
another  place,  and  thereafter  the  car  was  ship- 
ped to  H.,  and  received  by  plaintiff,  the  measure 
of  damages  ia  erroneously  stated  by  an  instruc- 
tion to  assess  them  at  the  value  of  the  coal  de- 
livered on  the  track  at  O.,  the  cost  of  transporta- 
tion thereof  to  H.,  and  the  cost  of  plaintiffs  tel- 
egram to  an  agent  to  take  charge  of  the  coat 

2.  The  proper  measure  of  damages,  where  the 
plaintiff,  through  its  agent,  received  the  coal  for 
sale  and  disposal  at  H.,  Is  the  value  of  the  coal 
at  that  point  when  so  received,  less  the  price  it 
actually  brought  with  due  care  in  the  sale,  plus 
the  cost  and  carriage,  if  the  same  had  not  been 
paid. 

Appeal  from  circuit  court  Tell  county;  Jere- 
miah G.  Wallace,  Judge. 

Action  by  the  Miller  Coal  Company  against 
the  Little  Rock  &  Ft  Smith  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

Dodge  &  Johnson,  for  appellant 

BTJNN,  a  J.  This  is  a  suit  for  freight  er- 
roneously paid,  and  for  damages  to  a  car 
load  of  coal  snipped  to  the  wrong  destination, 
and  delayed  In  final  disposition  on  that  ac- 
count Judgment  for  plaintiff,  and  defend- 
ant appealed. 

J.  H.  Ganner  was.  and  had  been  for  some 
time  previous  to  the  6th  of  February,  1804, 
operating,  under  the  name  of  the  Miller  Coal 
Company,  a  coal  mine  about  one  mile  north- 
east of  Ouita,  in  Pope  county,  this  state,  and 
on  or  before  that  day  loaded  one  of  defend- 
ant's coal  cars,  standing  on  the  side  track  or 
spur  at  Ouita  for  that  purpose,  with  prepared 
nut  coal,  and  on  or  about  that  day  took  his 
bill  of  lading  therefor,  hi  which  said  car— No. 
9,292— was  ordered  to  be  shipped  and  con- 
signed to  the  Central  Coal  &  Coke  Company 
at  Hutchinson,  in  the  state  of  Kansas.  At 
that  time  Mill  Creek,  a  small  station  on  de- 
fendant's road,  was  the  shipping  station  for 
Ouita,  and  the  bill  of  lading  referred  to  was 
obtained  from  the  agent  there,  who  had  au- 
thority to  issue  the  same,  and  presumably 
the  only  one  at  the  time  who  did  have  such 
authority.  By  reason  of  a  washout  on  the 
spur  track  to  Ouita,  the  moving  of  the  car 
was  delayed.  The  order  for  the  car  load 
of  coal  had  been  made  by  the  Central  Coal  A 
Coke  Company  of  Hutchinson,  Kan.,  and  re- 
ceived by  Ganner— the  Miller  Coal  Company 
of  Ouita— on  or  soon  after  the  1st  day  of 
February,  1S04,  and  on  account  of  said  delay 
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(such  coal  having  in  the  meantime  ceased  to 
be  saleable  for  remunerative  price  at  Hutch- 
inson) the  order  was  countermanded  on  or 
about  the  10th  of  February,  1884.  The  bill 
of  lading  seems  to  have  been  Issued  about  the 
5th  or  6th  of  the  same  month.  After  the 
order  was  countermanded,  nothing  was  done 
concerning  the  car,  nor,  Indeed,  does  there 
seem  to  have  been  anything  said  about  it  for 
some  time  by  Ganner,  or  any  one  for  him  or 
the  MUler  Coal  Company,  and  the  car  con- 
tinued to  stand  on  the  side  track  for  a  time. 
The  dates,  which,  if  given,  would  greatly 
elucidate  matters,  are  unaccountably  wanting 
to  a  great  extent  In  the  testimony  of  wit- 
nesses. As  it  Is,  we  are  left  in  great  doubt 
as  to  some  very  material  points.  Ganner  testi- 
fies that  about  February  10th  the  Central 
Coal  &  Coke  Company  of  Hutchinson,  Kan., 
canceled  and  countermanded  their  order.  "A 
short  time  after  receiving  this  notice,  I  went 
with  Mr.  Crook  to  Mr.  Patrick,  the  agent  [of 
defendant]  at  Mill  Creek,  and  notified  Mr. 
Patrick  not  to  let  this  car  go  under  the  orig- 
inal bill  of  lading,  and  told  him  that  I  de- 
sired to  ship  the  car  to  another  point.  I  do  not 
know  exactly  what  day  this  was,  but  it  was 
a  short  time  after  I  received  the  notice  from 
the  Central  Coal  &  Coke  Company  canceling 
Its  order  for  this  coal."  The  undisputed 
proof  in  the  case  is  that  the  office  at  Mill 
Creek,  under  the  charge  of  Mr.  Patrick  up 
to  that  time,  was  abolished  on  the  loth  Feb- 
ruary, 1894,  and  the  business  of  the  office 
was  distributed  between  the  office  at  Russell- 
ville  and  the  office  at  Knoxville;  and  from 
that  day  Mr.  Patrick  was  not  in  official  posi- 
tion anywhere,  so  far  as  the  evidence  shows. 
The  shipments  to  go  west  were  to  be  under 
the  control  and  supervision  of  the  office  at 
Knoxville,  as  was  this  car,  going  to  Kansas, 
under  the  original  bill  of  lading,  as  we  infer. 
Shipments  going  east— as  were  shipments  to 
Texas— were  under  the  control  of  the  office 
at  Russellvllle,  as  seems  to  have  been  the 
case  with  this  car  under  a  new  bill  of  lading, 
which  will  be  noticed  further  on.  This  be- 
ing the  situation  of  things,  it  waa  quite  im- 
portant to  have  the  date  of  Ganner'  a  direction 
to  Patrick  about  the  change  of  the  order  of 
shipment;  for,  if  that  was  before  the  15th,  and 
made  in  the  proper  manner,  it  might  have  been 
in  Patrick's  power  to  act,  and  it  may  have 
been  his  duty  to  act  so  as  to  effectuate  the 
change;  but,  if  this  direction  of  Ganner  to 
Patrick  was  after  the  15th  February,  then  it 
would  appear  that  Patrick  bad  no  power  to  act 
In  the  premises,  and  the  direction  was  not 
made  to  the  proper  person.  This  Is  assuming, 
of  course,  that  the  arrangement  of  the  rail- 
road concerning  the  unfinished  business  at 
Mill  Creek  was  reasonable,  which  it  appears 
to  have  been  from  all  that  appears  to  the 
contrary.  Whether  Patrick  was  there  in 
charge  of  the  office  or  not,  it  would  seem  that 
the  original  bill  of  lading  should  have  been 
surrendered  before  a  new  bill  could  have  been 
demanded,  and  this  appears  not  to  have  been 


done  until  some  time  afterwards,  as  will  ap- 
pear from  Ganner's  testimony,  who,  continu- 
ing, said,  "On  the  24th  day  of  February, 
1894,  I  saw  Mr.  Ellsworth,  the  agent  at  Rus- 
sellvllle, and  delivered  to  him  the  original 
bill  of  lading  to  this  car."  It  appears  that 
the  shipment  of  this  car  under  the  original 
bill  of  lading  fell  to  the  office  at  Knoxville, 
and  not  to  Russellville,  under  the  distribu- 
tion of  the  business  of  Mill  Creek,  and  there- 
fore the  surrendering  of  the  original  bill  of 
lading  to  Ellsworth,  the  agent  at  Russell- 
vllle, would  not  of  Itself  have  the  effect  of 
stopping  the  shipment  under  the  original  bill 
of  lading,  for  the  shipping  books  containing 
this  order  must  have  been  at  Knoxville,  Ells- 
worth, In  his  testimony,  says  the  original  bill 
of  lading  was  never  surrendered  to  him,  that 
he  advised  with  Ganner  as  to  how  to  get  the 
order  of  shipment  changed,  but  not  officially, 
merely  for  accommodation,  as  he  had  nothing 
officially  to  do  with  the  matter.  The  witness 
Ganner,  continuing,  said  that  the  car  was  on 
the  side  track  at  Ouita  when  he  directed  Mr. 
Patrick  not  to  have  it  sent  to  Hutchinson, 
and  that  this  was  on  the  24th  February,  1894; 
and  this,  it  seems,  was  the  same  day  Gan- 
ner and  Cook  had  the  conversation  with  Ells- 
worth, the  agent  at  Russellville.  It  appears 
that  on  that  day  a  new  bill  of  lading  was 
made  out,  and  signed  on  the  2Cth  February- 
two  days  afterwards— by  Brownell,  the  local 
freight  conductor  running  eastward,  by 
which  the  car  was  consigned  to  the  Kniffen 
Goal,  Coke  &  Manufacturing-  Company  of 
Weatherford,  Tex.,  and,  had  It  been  properly 
shipped  under  this  new  bill  of  lading,  would 
have  gone  east  from  Russellville  under  the 
arrangement  referred  to  above.  Brownell, 
the  local  freight  conductor,  who  signed  this 
new  bill  of  lading  for  cars,  says  in  his  tes- 
timony that  he  had  no  authority  to  sign  bills 
of  lading  for  cars  unless  they  were  present, 
and  that  within  15  minutes  after  signing  this 
one  at  the  instance  of  Ganner  he  went  to  ihe 
Ouita  switch,  and  the  car  was  not  there.  It 
is  shown  in  the  testimony  elsewhere  that  It 
reached  Hutchinson  on  the  28th  of  that 
month,  showing  that  It  had  been  shipped 
out  on  the  old  bill  of  lading,  and  no  doubt 
between  the  time  Ganner  and  Cook  saw  it  on 
the  Ouita  switch  (that  la,  on  the  24th)  and 
the  time  when  Brownell  saw  It  had  gone 
(that  Is,  on  the  26th  February).  When  this 
car  had  reached  Hutchinson,  the  consignee, 
the  Central  Coal  &  Coke  Company,  refused  to 
receive  it,  but  soon  afterwards  received  a 
telegram  of  instruction  from  the  Miller  Coal 
Company  to  receive  the  car  for  It,  and  to  dis- 
pose of  it  to  the  best  advantage.  As  the 
agent  of  the  Miller  Coal  Company,  the  Central 
Coal  &  Coke  Company  received,  but  did  not 
at  once  open,  the  car,  and  did  not  do  so 
until  some  time  In  April  following,  when,  hav- 
ing found  a  purchaser,  it  opened  the  car  to 
examine  and  weigh  the  coal  and  deliver  it 
to  the  purchaser;  the  car  in  the  meantime  hav- 
ing been  permitted  to  stand  on  the  side  track. 
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Upon  this  state  of  facts,  the  trial  court, 
among  others,  gave  the  following  instruc- 
tion, over  the  objection  of  the  defendant,  to 
wit:  "(4)  If  yon  find  for  the  plaintiff,  you  will 
assess  his  damages  at  the  value  of  the  coal 
delivered  on  the  track  at  Oulta,  and  the  cost 
of  transportation  on  the  same  to  Hutchinson, 
Kan.,  and  the  cost  of  the  telegram  of  the 
plaintiff  to  the  Central  Coal  &  Coke  Company 
to  take  charge  of  the  car  of  coal,  and  legal 
Interest  from  that  to  this  day."  The  plain- 
tiff, through  its  agent  at  Hutchinson,  having 
received  the  coal  for  sale  and  disposal  there, 
the  measure  of  damages  was  the  value  of  the 
coal  at  that  point  when  so  received,  less  the 
price  It  actually  brought  with  due  care  In 
the  sale,  plus  the  cost  and  carriage,  If  the 
same  had  not  been  paid;  for  the  measure 
of  damages  is  the  value  at  the  place  where 
the  delivery  is  to  be  made  or  where  the 
goods  are  received  by  the  party  entitled,  less 
the  price  received,  etc.  The  theory  of  the 
trial  court  would  possibly  be  correct,  If  the 
coal  had  been  shipped  without  orders  from 
Ouita,  and  had  never  been  received  by  plain- 
tiff at  Hutchinson.  For  this  error  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trial  not  inconsistently  herewith. 


MUSKEGON  LUMBER  CO.  T.  BROWN. 
(Supreme  Court  of  Arkansas.   June  24,  1899.) 

TAX  SALES— VALIDITY— LAND  FORFEITED  TO 
THE  STATE. 

1.  A  sale  of  lands  in  1872  for  delinquent  tax- 
es, where  including  costs  other  than  the  cost  of 
advertising,  was  void. 

2.  After  land  has  been  sold  to  the  state  as  for- 
feited for  nonpayment  of  taxes,  it  is  not  subject 
to  sale  for  subsequent  taxes. 

3.  The  commissioner  of  state  lands  had  no  au- 
thority in  1886  to  sell  land  forfeited  to  the  state 
for  nonpayment  of  taxes  until  such  taxes  were 
certified  to  him  by  the  county  clerk,  as  required 
by  Sand.  &  H.  Dig.  §  4505. 

Appeal  from  circuit  court,  Grant  county; 
Alexander  M.  Duffle,  Judge. 

Petition  by  the  Muskegon  Lumber  Com- 
pany against  Joseph  Brown.  From  a  decree 
for  defendant,  petitioner  appeals.  Affirmed. 

Hill  &  Auten,  for  appellant  Wood  &  Hen- 
derson, for  appellee. 

BATTLE,  J.  The  Muskegon  Lumber  Com- 
pany applied  to  the  Grant  circuit  court  for  a 
decree  confirming  a  purchase  of  certain 
lands  by  it  from  the  state  of  Arkansas.  A 
part  of  these  lands  were  claimed  and  held  by 
the  state  under  a  forfeiture  In  1872  for  the 
taxes  of  1871  and  the  penalty  and  costs  char- 
ged against  the  same.  The  lands  last  refer- 
red to  are  as  follows:  The  E.  %  of  N.  E. 
34  of  section  35,  and  the  N.  E.  34  of  N. 
W.  34  and  the  S.  E.  34  of  N.  W.  34  of  sec- 
tion 36,  In  township  5  S.,  range  15  W.  An- 
other part  of  the  lands  so  purchased  was 
held  and  claimed  by  the  state  under  a  for- 
feiture in  1886  for  the  taxes  assessed  against 


the  same  for  the  years  1876  and  1885  and 
the  Intervening  years.  The  latter  part  is  as 
follows:  The  S.  E.  34  of  N.  W.  34,  the  S.  3* 
of  N.  E.  34,  the  S.  E.  34,  and  the  N.  E.  34  of 
S.  W.  34  of  section  26,  and  the  S.  W.  34  and 
N.  %  of  S.  E.  34  of  section  35,  in  township 
5  S.,  range  15  W.  Joseph  Brown  appeared, 
and  answered  the  application  for  confirma- 
tion, and  claimed  the  lands  forfeited  for  the 
taxes  of  1871  and  one  undivided  half  of  the 
other  lands  above  described,  and  alleged  that 
the  forfeiture  of  all  the  lands  claimed  by 
him  was  illegal,  null,  and  void.  The  trial 
court,  upon  a  final  hearing,  declared  the  for- 
feitures and  purchases  aforesaid  void  to  the 
extent  they  affect  the  title  of  Brown  to  the 
land  in  controversy. 

Each  tract  of  the  land  forfeited  in  1872 
was  sold  to  the  state  for  the  taxes  assessed 
against  It  for  1871  and  penalty,  and  the  costs 
of  advertising  them  for  sale,  and  for  the  sum 
of  25  cents  as  clerk's  costs,  and  the  sum  of 
50  cents  as  collector's  costs.  The  lands  for- 
feited in  1886  were  sold  to  the  state  under  a 
decree  of  the  Grant  circuit  court,  rendered 
in  an  action  Instituted  on  the  relation  of  T. 
C.  Trimble,  under  an  act  of  the  general  as- 
sembly entitled  "An  act  to  enforce  the  pay- 
ment of  overdue  taxes,"  approved  March  12, 
1881.  They  were  sold  under  this  decree  on 
the  18th  day  of  September,  1883,  for  the  tax- 
es of  the  years  1876  to  1880,  Inclusive.  Aft- 
er this  sale  was  confirmed  by  the  circuit 
court,  taxes  were  assessed  against  the  lands 
that  were  sold  under  the  same  for  the  years 
of  1876  to  1885,  Inclusive,  and  the  lands  were 
forfeited  and  sold  to  the  state  for  the  last- 
mentioned  taxes  on  the  16th  day  of  April 
1886.  The  lands  forfeited  in  1872  were  sold 
to  the  state  under  the  same  decree.  The 
clerk  of  Grant  county  failed  to  certify  to  the 
commissioner  of  state  lands  that  the  lands 
were  Bold  under  the  decree.  He  was  re- 
strained by  an  order  of  the  Grant  circuit 
court  from  so  doing.  He,  however,  certified 
the  forfeitures  In  1872  and  1886  to  the  com- 
missioner of  state  lands,  who  sold  the  lands, 
under  the  forfeitures  so  certified,  to  the  Mus- 
kegon Lumber  Company,  on  the  6th  and  15th 
days  of  April,  1891,  while  the  restraining  or- 
der was  still  in  force. 

All  the  lands  in  controversy  belong  to 
Brown,  to  the  extent  be  claims  the  same, 
provided  the  sale  or  forfeiture  of  them  in 
1872  and  1886,  and  the  sale  under  the  decree, 
were  Illegal.  The  question  is,  were  the  for- 
feitures in  1872  and  1886  valid?  The  sale 
under  the  decree  is  unquestioned.  But  he 
can  redeem  from  this  sale,  if  his  title  be  oth- 
erwise valid.   Acts  1895,  p.  35. 

The  forfeiture  In  1872  was  void,  because 
the  collector  had  no  authority  to  sell  lands 
delinquent  for  taxes  for  any  costs  except  the 
cost  of  advertising.  Acts  1871,  pp.  162-164, 
187,  M  100-103,  105,  187;  Railroad  Co.  v. 
Parks.  32  Ark.  131;  Good  rum  v.  Avers,  56 
Ark.  93,  19  S.  W.  97;  Cooper  v.  Lumber  Co.. 
61  Ark.  36,  31  S.  W.  981,  and  32  S.  W.  494. 
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Salinger  v.  Gunn,  SI  Ark.  414,  38  S.  W.  069. 

The  forfeiture  In  1886  was  void,  because 
the  lands  belonged  to  the  state,  and  were  not 
subject  to  the  taxation  on  account  of  which 
they  were  forfeited  in  that  year;  they  hav- 
ing been  previously  sold  to  the  state  under 
the  decree  of  the  Grant  circuit  court.  Sand. 
&  H.  Dig.  §  4675;  Joyner  v.  Harrison,  66 
Ark.  276,  19  S.  W.  920. 

At  the  time  the  Muskegon  Lumber  Compa- 
ny undertook  to  purchase  the  land  in  contro- 
versy, the  statutes  conferred  upon  the  com- 
missioner of  state  lands  no  authority  to  sell 
land  forfeited  to  the  state  for  nonpayment 
of  taxes  until  they  were  certified  to  him  by 
the  county  clerk.  Sand.  &  H.  Dig.  |  4563. 
The  forfeiture  and  the  certificate  of  the  clerk 
vested  him  with  the  power  to  sell.  The  of- 
fice of  the  certificate  was  to  officially  Inform 
him  of  the  forfeiture,  and  that  the  land  was 
subject  to  sale  by  the  state  on  account  of 
such  forfeiture.  Until  he  secured  this  infor- 
mation, he  had  no  power  to  act  If  the  for- 
feiture was  void,  the  certificate  conferred  no 
power,  and  could  not  have  been  made  to 
serve  the  purpose  of  certifying  sales  or  for- 
feitures to  the  state,  which  the  law  required 
to  be  certified  to  him  by  another  certificate. 
Each  certificate  served  its  own  purpose,  and 
ceased  to  be  of  any  effect  if  the  forfeiture 
certified  by  it  was  void.  A  forfeiture  did  not 
confer  any  power  to  sell  until  It  was  certi- 
fied, and  the  deed  of  the  commissioner  vested 
no  title  which  he  had  no  power  to  convey. 

The  act  to  enforce  the  payment  of  overdue 
taxes  required  the  sale  of  lands  under  de- 
crees to  the  state  for  taxes  to  be  certified 
to  the  county  clerk,  and  made  it  his  duty  to 
send  certified  copies  of  the  certificate  to  the 
commissioner  of  state  lands  and  to  the  au- 
ditor.  That  was  not  done  in  this  case. 

Decree  affirmed. 


BUNN,  0.  J., 
participate. 


and  RIDDICK,  J.,  did  not 


SUMMERS  et  al.  v.  HEARD. 

(Supreme  Court  of  Arkansas.    Jnne  17,  1899.) 

EXECUTION— WRONGFUL  LEVY— MEASURE  OF 
DAMAGES— PLEADING — INSTRUCTIONS. 

1.  The  owner  of  a  stock  of  druggist's  goods, 
cannot,  on  the  wrongful  seizure  and  conversion 
of  the  goods,  recover  for  their  use  as  for  loss  of 
profits,  in  the  absence  of  proof  that  they  could 
not  hare  been  readily  replaced,  so  as  to  prevent 
any  stoppage  of  business. 

2.  In  an  action  for  wrongfully  levying  an  ex- 
ecution on  a  stock  of  goods,  special  damages 
for  the  destruction  of  plaintiff's  business  through 
the  levy  cannot  be  recovered,  unless  the  amount 
thereof  be  alleged  and  proved. 

3.  To  show  that  a  person  on  whose  stock  in 
trade  an  execution  was  wrongfully  levied  had 
sustained  special  damages  because  his  business 
had  been  destroyed  through  the  levy,  evidence 
that  he  was  doing  a  good  and  improving  business, 
that  others  in  the  same  line  were  doing  well, 
and  that  there  was  no  reason  why  he  could  not 
do  well  also,  is  Inadmissible,  being  too  vague 
and  uncertain. 

61  S.W.-67 


4.  A  complaint  for  damages  for  wrongfully 
levying  an  execution  on  plaintiffs  stock  in  trade 
alleged  that  the  levy  had  destroyed  plaintiff's 
business,  but  did  not  state  the  amount  of  dam- 
ages sustained  thereby.  To  show  such  dam- 
ages evidence  was  received  that  plaintiff  had 
been  doing  a  good  business,  that  others  in 
that  line  were  doing  well,  and  that  there  was 
no  reason  why  he  could  not  do  well  also.  The 
court  charged  that,  if  plaintiff  recovered,  he 
was  entitled,  in  addition  to  the  value  of  the 
stock  and  interest,  to  damages  sustained  by  be- 
ing deprived  of  his  business.  Held  erroneous, 
because  it  authorized  damages  for  loss  of  profits 
beyond  the  time  necessarily  required  for  re- 
placing the  goods. 

Battle  and  Hughes,  JJ.,  dissenting. 

On  rehearing.  Reversed.  For  prior  re- 
port see  50  S.  W.  78. 

J.  C.  Hawthorne,  for  appellants.  Parker 
&  Parker  and  Norton  &  Prewett  for  appel- 
lee. 


RIDDICK,  J.  This  was  an  action  for  dam- 
ages caused  by  the  seizure  and  sale  of  a 
stock  of  goods  claimed  by  plaintiff,  the  facts 
of  which  are  fully  stated  in  the  opinion  of 
the  court  (50  S.  W.  78)  by  Mr.  Justice  BAT- 
TLE. It  is  insisted,  on  the  motion  to  rehear, 
that  the  court  erred  In  giving  to  the  jury  the 
following  instruction  In  reference  to  the 
measure  of  damages:  "If  you  find  for  the 
plaintiff,  you  will  assess  the  actual  dam- 
ages at  the  value  of  the  property  at  the  time 
of  the  seizure,  with  6  per  cent  interest  there- 
on from  the  seizure  up  to  this  date,  and  such 
further  sum  as  you  will  find,  from  the  proof, 
the  plaintiff  has  sustained  from  being  de- 
prived of  his  business."  As  a  general  rule, 
the  measure  of  damages  in  an  action  of  this 
kind  is  the  value  of  the  property  at  the  time 
and  place  of  the  conversion,  with  Interest 
thereon  from  that  time.  Kelly  v.  McDonald, 
39  Ark.  387;  Jones  v.  Horn,  51  Ark.  19,  9 
S.  W.  800.  There  Is  nothing  shown  here  to 
take  this  case  out  of  the  general  rule.  The 
goods  taken  and  converted  were  such  as  arts 
generally  kept  for  sale  by  druggists,  and  mere 
is  nothing  in  the  evidence  to  show  that  they 
could  nothave  been  readily  replaced  by  the  pur- 
chase of  other  like  goods  In  the  market  thus 
preventing  any  stoppage  of  business.  Under 
the  facts  of  this  case,  plaintiffs  cannot  in 
addition  to  the  value  of  the  goods  and  inter- 
est, recover  for  use  of  goods  as  for  loss  of 
profits.  Anderson  v.  Sloane,72  Wis.  566,  40  N. 
W.  214. 

It  Is  said  on  part  of  appellees  that  the 
complaint  alleged  that  the  seizure  and  sale 
of  the  stock  of  goods  destroyed  plaintiff's 
business,  and  that  this  allegation,  not  being 
denied,  must  be  taken  as  true.  If  we  con- 
cede this  statement  to  be  correct  still,  be- 
fore any  recovery  could  be  had  for  loss  of 
business,  the  amount  of  such  special  damages 
should  be  alleged,  and  shown  by  evidence, 
with  some  degree  of  certainty.  We  have 
nothing  of  the  kind  here.  The  value  of  the 
business  said  to  be  destroyed  la  not  alleged, 
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nor  is  there  In  the  transcript  any  competent 
evidence  of  such  value.  There  is  in  the  com- 
plaint only  the  general  allegation  that  the 
business  was  established  and  profitable,  and 
that  it  was  destroyed  by  the  levy  and  the 
sale  of  the  stock  of  goods.  On  the  trial  the 
plaintiff  was  allowed,  over  the  objection  of 
defendants,  to  state  generally  that  he  was 
doing  a  good  business,  which  was  Improving, 
that  others  were  doing  well  in  the  drug  busi- 
ness, and  that  he  did  not  see  why  he  could 
not  do  well  also.  This  evidence,  even  if  there 
were  no  other  objection  to  it,  was  too  vague 
and  Indefinite,  and  should  have  been  excluded. 
But  the  circuit  judge  refused  to  exclude  it,  and 
by  the  instruction  above  noticed  told  the  jury 
that,  in  addition  to  the  value  of  his  goods  and 
interest,  they  should  allow  the  plaintiff  such 
further  sums  as  the  proof  showed  that  he  had 
sustained  by  being  deprived  of  his  business. 
Even  If  it  were  proper  to  allow  damages  for 
stoppage  of  business  in  this  case,  this  Instruc- 
tion would  still  be  erroneous;  for  it  does  not 
limit  the  damage  for  such  loss  to  the  time  nec- 
essarily required  for  replacing  the  goods  seized 
by  defendants,  but  leaves  the  jury  free  to  assess 
damages  for  loss  of  profits  for  any  length  of 
time  they  might  choose  to  fix  upon,  and  was, 
when  taken  in  connection  with  the  evidence 
above  noticed,  calculated  to  mislead  the  jury 
to  the  prejudice  of  appellant.  The  evidence 
and  instruction  as  to  loss  of  business  were 
both,  we  think,  improper;  for,  as  before 
stated,  in  the  absence  of  any  allegation  or 
proof  as  to  special  damages,  and  where  no 
grounds  for  exemplary  damages  are  shown, 
the  recovery  in  cases  of  this  kind  is  limited 
to  the  value  of  the  goods  converted,  with  In- 
terest from  the  time  of  conversion.  Kelly  v. 
McDonald,  39  Ark.  387;  Jones  v.  Horn,  61 
Ark.  19,  9  S.  W.  309;  Ingram  v.  Rankin,  47 
Wis.  406,  2  N.  W.  755;  Anderson  v.  Sloane, 
72  Wis.  566,  40  N.  W.  214. 

This  point  was  not  overlooked  in  tne  for- 
mer consideration  of  the  case,  but  at  that 
time  we  were  of  the  opinion,  taking  into  con- 
sideration the  amount  of  the  verdict,  the  re- 
mittitur required  by  the  circuit  judge,  and 
all  the  evidence,  that  no  prejudice  resulted 
from  the  instruction  noticed.  The  question 
was  not  discussed  In  the  former  opinion,  for 
the  reason  that  a  difference  among  the  judges 
In  regard  to  the  decision  of  the  case  arose  on 
other  points,  which  were  discussed  at  length; 
but,  there  being  at  that  time  no  disagreement 
on  this  point,  it  was  passed  without  discus- 
sion. I  concurred  in  the  former  opinion  de- 
livered in  this  case,  and  find  no  reason  to 
change  on  any  of  the  questions  discussed 
therein;  but  a  further  consideration  of  the 
question  has  convinced  me  that  the  instruc- 
tion above  noticed  was  not  only  erroneous, 
but  prejudicial.  As  I  am  not  able  to  say 
what  effect  it  had  upon  the  verdict  of  the 
jury,  I  think  it  safer  to  reverse,  and  remand 
for  a  new  trial.  For  the  reasons  above  stat- 
ed, the  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial. 


WOOD,  J.,  concurs.  BUXN,  C.  J.,  concurs 
also,  but  for  reasons  stated  by  him  in  sepa- 
rate opinion. 

BUNN,  C.  J.  When  this  cause  was  decid- 
ed by  us  in  the  first  instance,  I  dissented 
from  the  opinion  of  the  majority  of  the  court, 
because  the  trial  court  had  excluded  certain 
evidence  which  went  to  make  up  a  cause  of 
fraud  and  overreaching  on  the  part  of  the 
plaintiff,  whereby  he  was  enabled  the  more 
readily  to  show  his  claim  of  being  a  partner 
with  Jenkins  and  wife,  and  therefore  to  sus- 
tain his  contention  for  damages  on  account  of 
the  levy  and  sale  of  the  goods.  On  this  (the 
defendant's)  motion  for  a  rehearing,  the  In- 
structions on  the  measure  and  manner  of  as- 
sessing damages  being  more  particularly  call- 
ed to  our  attention,  I  find  that  there  was  no 
evidence  to  sustain  actual  damages  for  loss 
of  business,  etc.,  and,  as  against  the  officer 
making  the  levy  and  sale  out  of  the  defend- 
ants, no  evidence  upon  which  exemplary  dam- 
ages should  have  been  assessed,  and  only  in- 
ferentially  against  the  others.  This  instruc- 
tion—or, rather,  these  Instructions— as  to  dam- 
ages, were  erroneous.  The  remittitur  entered 
by  the  court  tended  to  cure  the  defect,  and,  if 
this  was  all  the  error  in  the  case,  I  might  con- 
cur In  the  idea  that  the  error,  so  corrected, 
was  not  reversible,  seeing  that  the  jury  ap- 
parently left  out  of  consideration  the  dam- 
ages for  loss  of  business;  but  the  error  of 
the  court  as  to  the  fraud  of  the  plaintiff,  and 
the  exclusion  of  testimony  relating  thereto, 
constrain  me  to  sustain  the  motion  for  a  new 
trial  on  both  grounds,  as  only  In  that  way 
can  justice  be  done,  as  I  view  it  and,  indeed, 
taking  all  the  circumstances  under  consider- 
ation, I  cannot  certainly  say  that  errors  In 
the  instructions  as  to  damages  were  not  re- 
versible errors.  Had  the  court  not  erred  as 
to  the  question  of  fraud,  there  would  have 
been  no  occasion  for  these  instructions  as  to 
damages,  in  my  opinion. 

BATTLE,  J.  (dissenting).  Appellants  ask 
for  a  rehearing  of  this  cause  upon  two 
grounds: 

First  Because  the  court  overlooked  the  er- 
ror contained  in  an  instruction  given  by  the 
trial  court  to  the  jury  in  the  following  words: 
"By  actual  damages  Is  meant  such  sum  as 
wiU  compensate  for  actual  loss  sustained; 
and,  If  you  find  for  plaintiff,  you  will  assess 
the  actual  damages  at  the  value  of  the  prop- 
erty at  the  time  of  the  seizure,  with  6  per 
cent.  Interest  thereon  from  the  time  of  sei- 
zure up  to  this  date,  and  such  further  sum 
ss  you  will  find,  from  the  proof,  the  plaintiff 
has  sustained  from  being  deprived  of  his  busi- 
ness." 

Second.  "Because  the  evidence  was  not  suf- 
ficient to  support  the  verdict  of  the  Jury." 

It  Is  unnecessary  to  say  anything  as  to  the 
second  ground  of  the  motion  in  addition  to 
what  has  already  been  said  in  the  opinion  of 
the  court   Counsel  for  appellants  have  filed 
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no  briefs,  nor  made  any  argument  in  support 
of  tbeir  motion,  but  rely  upon  their  brief 
which  was  on  file  when  this  cause  was  sub- 
mitted for  decision.  No  reason  for  additional 
comments  has  been  suggested. 

The  motion  seems  to  be  based  upon  the 
belief  that  the  instruction  copied  in  this  opin- 
ion was  overlooked  by  the  court  I  know  of 
no  reason  for  this  belief,  except  the  failure 
to  make  mention  of  It  in  the  opinion  of  the 
court  In  preparing  that  opinion,  I  carefully 
considered  the  instruction,  and  thought  no 
specific  mention  of  It  was  necessary.  In 
speaking  for  the  court  and  referring  to  that 
and  other  instructions,  I  said:  "Many  other 
instructions  were  given,  but  it  is  not  neces- 
sary to  set  them  out  in  this  opinion."  Refer- 
ring to  these  instructions,  and  all  other  pro- 
ceedings of  the  trial  court  this  court  said: 
"Finding  no  prejudicial  errors  in  the  proceed* 
ings  of  the  trial  court  its  judgment  Is  af- 
firmed." 

I  think  the  opinion  of  the  court  is  correct 
especially  as  to  the  Instruction  mentioned  in 
the  motion.  The  part  of  the  Instruction  ob- 
jected to  is  In  these  words:  "And  such  fur- 
ther sum  as  you  will  find,  from  the  proof,  the 
plaintiff  has  sustained  from  being  deprived  of 
his  business."  In  the  opinion  it  is  said :  "The 
evidence  does  not  show  the  damage  suffered, 
further  than  the  value  of  the  goods  sold." 
Inasmuch  as  the  jury  were  told  by  this  in- 
struction to  return  a  verdict  In  favor  of  the 
appellee  for  such  damages  as  they  found, 
from  the  proof,  that  he  had  sustained  by  the 
loss  of  his  business,  and  the  evidence  did  not 
show  that  be  had  sustained  any,  it  is  diffi- 
cult if  not  Impossible,  to  see  how  It  could  be 
prejudicial. 

The  record  in  the  case  clearly  shows  that 
the  appellants  were  not  prejudiced  by  the 
alleged  error  contained  In  the  instruction.  In 
connection  with  it  the  court  Instructed  the 
jury  as  follows:  "Exemplary  damages  are 
given  by  law  as  a  punishment  and  to  deter 
others  from  the  commission  of  like  trespass. 
In  order  to  justify  exemplary  damages,  the 
sale  and  the  conversion  of  the  property  must 
have  been  malicious;  and  the  sale  Is  mali- 
ciously made,  under  the  law,  if  made  with- 
out reasonable  cause  to  believe  that  It  should 
be  made  under  execution  in  band;  and -if,  in 
this  case,  you  find  [the]  property  to  have  been 
partnership  property,  and  also  find  that  Heard 
In  writing  notified  the  defendant  Graham,  or 
his  deputy  in  charge  of  his  interests,  and  that 
notwithstanding  the  notice,  the  goods  were 
sold  under  execution,  the  law  will  Imply  mal- 
ice, and  you  will,  in  your  sound  discretion 
and  judgment  assess  such  sum  as  you  see 
proper  as  exemplary  damages."  The  evi- 
dence showed  that  the  value  of  the  goods 
sold  was  variously  estimated  at  $400  and 
$1,400,  and  that  the  goods  were  Invoiced,  by 
the  persons  selected  by  the  constable  to  ap- 
praise them,  at  $930.06.  The  Jury  returned 
a  verdict  In  favor  of  the  appellee  for  $930 
actual  damages,  and  6  per  cent,  interest  from 


the  15th  of  April,  1895,  the  date  of  the  levy 
of  the  execution,  and  $250  exemplary  dam- 
ages; and  the  trial  court  compelled  him  to 
remit  the  exemplary  damages  and  $230  of  the 
actual.  Why  did  they  return  a  verdict  for 
$930  for  actual  damages?  Manifestly,  be- 
cause the  goods  were  estimated  to  be  worth 
that  much  by  the  persons  selected  by  the 
court  to  appraise  them.  If  so,  they  found 
that  the  $930  was  the  value  of  the  goods,  and 
that  that  was  the  damage  sustained  by  the 
loss  of  the  same.  This  is  further  evidenced 
by  the  fact  that  the  court  Instructed  the  jury 
that  if  they  found  for  the  appellee,  they 
would  assess  his  damages  at  the  actual  value 
of  the  property  sold  and  6  per  cent  Interest 
thereon  from  the  time  of  the  seizure  thereof, 
and  the  fact  that  they  were  not  instructed  to 
allow  any  Interest  on  any  other  damage,  and 
by  the  fact  they  returned  a  verdict  for  $930 
and  6  per  cent  interest  thereon  from  the  time 
of  the  seizure.  But  It  has  been  said  that 
they  might  have  been  induced  by  the  objec- 
tionable part  of  the  Instruction  to  estimate 
the  actual  damages  at  $930.  This  is  an  un- 
reasonable assumption.  They  were  told  by 
that  part  of  the  instruction  not  to  allow  the 
appellee  any  damages  for  loss  of  business, 
unless  they  found,  from  the  proof,  that  he  had 
sustained  such  loss.  The  evidence  did  not 
show  that  he  had.  There  was  no  cause  In 
the  instruction  for  the  prejudicial  effect  at- 
tributed to  it  and  the  jury  manifested  no  dis- 
position to  travel  beyond  the  instruction  of 
the  court  to  increase  the  actual  damages  of 
the  appellee,  as  Is  shown  by  the  fact  that 
they  could  have  found  the  actual  value  of  the 
goods  sold  to  be  $1,400,  according  to  the  evi- 
dence, Instead  of  $930. 

In  assessing  the  actual  damages  at  $930, 
did  the  jury  intend  to  compensate  the  appel- 
lee for  loss  of  business,  in  addition  to  the 
value  of  the  goods  sold?  I  think  not  There 
was  no  occasion  for  them  to  cover  up  an 
award  for  such  lose  by  the  assessment  of  $980, 
without  evidence  to  sustain  them  in  so  doing, 
when  they  could  have  found  the  actual  value 
of  the  goods  to  be  a  much  larger  sum;  nei- 
ther did  they  do  so.  The  court  Instructed 
them  that,  if  they  found  the  "property  to 
have  been  partnership  property,  and  also" 
found  "that  Heard  In  writing  notified  the  de- 
fendant Graham,  or  his  deputy  in  charge  of 
his  Interests,  and  that  notwithstanding  the 
notice,  the  goods  were  sold  under  execution, 
the  law  will  imply  malice,"  and  they  might 
return  a  verdict  for  exemplary  damages  in 
such  sum  as  to  them  might  seem  proper.  In 
response  to  this  instruction  the  Jury  return- 
ed a  verdict  in  favor  of  appellee  for  $250. 
This  sum  was  awarded  as  a  punishment  of 
appellants  for  depriving  appellee  of  his  busi- 
ness. The  return  of  the  verdict  for  $930 
could  not  have  been  the  result  of  any  preju- 
dice of  the  jury  against  appellants  on  account 
of  such  loss.  If  there  was  any,  it  found  full 
gratification  In  the  return  of  the  verdict  for 
$250.   The  award  of  $930  for  actual  dam- 
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ages,  as  appears  from  the  record,  was  based 
solely  upon  the  invoiced  value  of  the  goods 
sold. 

I  think  the  motion  should  be  denied. 
HUGHES,  J.,  concurs  with  me  in  this  opin- 
ion. 


ST.  LOUIS  &  S.  P.  RT.  CO.  t.  NEAL. 
■(Supreme  Court  of  Arkansas.   June  24,  1899.) 

•CARRIERS — FREIGHT  TRAINS— DUTY  TO  CARRY 
TO  STATION— ATTORNEY'S  FEE. 

1.  Under  Sand.  &  H.  Dig.  g  3284,  providing 
that  local  freights  shall  can?  passengers  from 
and  to  their  stations,  a  railroad  company  run- 
ning a  local  freight  must,  at  any  event,  carry 
the  passenger  to  the  yard  of  the  station  at  his 
-destination,  at  a  place  not  unreasonably  distant 
from  the  station  platform. 

2.  Under  direct  provisions  of  Sand.  &  H.  Dig. 
i  8218,  authorizing  plaintiff,  on  recovery  in  any 
action  against  a  railroad  company  for  violation 
of  law  regulating  transportation  of  passengers, 
to  recover  a  reasonable  attorney's  fee,  he  is  en- 
titled to  recover  in  an  action  for  failure  of  car- 
rier to  carry  passenger  to  his  station. 

Appeal  from  circuit  court,  Crawford  county; 
Jeptha  H.  Evans,  Judge. 

Action  by  one  Neal  against  the  St.  Louis  & 
San  Francisco  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  evidence  in  this  case  shows  that  the  ap- 
pellee, a  citizen  of  the  city  of  Van  Buren, 
bought  a  ticket  from  the  appellant  at  Van 
Buren,  which  entitled  him  to  be  carried 
thence,  on  a  local  freight  train  of  the  appel- 
lant, to  the  city  of  Ft  Smith,  and  the  train 
carried  him  to  within  about  one  mile  of  the 
station  at  Ft.  Smith  and  stopped;  and  that 
after  waiting  some  10  minutes  the  appellee 
Inquired  of  the  employes  on  the  train  if  the 
train  would  carry  him  to  the  station  at  Ft 
Smith,  and  was  informed  that  It  would  not 
and  that,  If  he  was  waiting  for  that,  he  had 
as  well  go  on;  that  it  was  dark,  and  the  ap- 
pellee got  out  of  the  car,  and  walked  on 
towards  town,  and  met  a  street  car,  which 
he  boarded,  and  went  up  town,  paying  street 
■car  fare  of  5  cents;  that  appellee  paid  15 
■cents  for  his  ticket  from  Van  Buren  to  Ft. 
Smith.  The  appellee  recovered  a  judgment  for 
$10  damages,  and  on  his  motion  the  court  as- 
sessed an  attorney's  fee  of  $10  against  the 
appellant  as  costs.  The  railroad  company  ex- 
cepted and  appealed  to  this  court 

B.  R.  Davidson,  for  appellant 

HUGHES,  J.  (after  stating  the  facts).  The 
-appellant  contends  that,  unless  It  appears 
from  the  evidence  that  it  was  the  custom  of 
freight  trains  on  that  road  to  receive  and 
discharge  passengers  at  the  platform  of  the 
passenger  depot,  it  should  not  be  required  of 
them.  Conceding  this  to  be  true,  it  does  not 
follow  that  appellant  was  not  bound  by  its 
undertaking  to  at  least  discharge  the  passen- 
ger in  the  yard  of  the  station,  at  a  place  not 
unreasonably  distant  from  the  platform  at 


the  station.  This  we  think  the  contract  of 
carriage  obliged  it  to  do.  Of  course,  there  ia 
always  incident  to  travel  on  a  freight  train 
the  delay  of  frequent  stopping  and  switching, 
for  which  they  are  not  liable  to  passengers; 
but  in  this  case  the  appellee  was  Informed 
by  the  employes  of  the  company  that  they 
would  not  pull  up  to  the  station,  and  that  if 
that  was  what  he  was  waiting  for,  he  haul  as 
well  go  on.  Section  6284,  Sand.  &  H.  Dig., 
provides:  "Local  freight  trains  on  all  rail- 
roads or  railways  in  this  state  shall  carry 
passengers  from  and  to  any  and  all  of  their 
stations."  A  railroad  station  is  a  place  where 
passengers  are  received  upon  and  discharged 
from  railroad  trains. 

It  is  contended  that  the  court  erred  In  as- 
sessing an  attorney's  fee  of  $10  as  costs 
against  appellant  But  we  think  otherwise. 
The  statute  covers  this  contention  in  express 
terms.  Section  6218,  Sand.  &  H.  Dig.,  pro- 
vides: "In  all  actions  at  law  or  suits  in 
equity  against  any  railroad  company,  its  as- 
signees, lessees,  or  other  person  or  persons 
operating  any  railroad  In  this  state,  partly 
therein,  for  the  violation  of  any  law  regulat- 
ing the  transportation  of  freight  or  passen- 
gers by  any  such  railroad,  If  the  plaintiff  re- 
cover in  any  such  action  or  suit  he  shall  also 
recover  a  reasonable  attorney's  fee  to  be 
taxed  as  a  part  of  the  costs,  and  collected  as 
other  costs  are  or  may  be  by  law  collected." 
Act  April  4,  1887.  Finding  no  error,  the  judg- 
ment is  affirmed. 

BTTNN,  C.  J.,  and  BATTLE,  J,  did  not  par- 
ticipate. 


RUTHERFORD  v.  McDOXXELL. 
(Supreme  Court  of  Arkansas.    May  6,  1890.) 

NONTRADING    PARTNERSHIP  —  POWERS  OF 
PARTNER— MORTGAGES— 8  ETTLB- 
MENTS  WITH  MORTGAGEE. 

1.  A  partner  in  a  firm  formed  to  cultivate  the 
lands  of  one  of  the  partners  has  no  implied  pow- 
er to  sell  the  live  stock  and  farming  utensils  of 
the  firm  without  the  consent  of  the  co-partner. 

2.  A  partnership  to  cultivate  lands  owned  by 
W.,  one  of  the  partners,  became  indebted,  and 
W.  mortgaged  his  land,  and  the  firm  mortgaged 
its  personalty,  as  security.  The  mortgages  were 
foreclosed,  and  certain  sums  decreed  liens  re- 
spectively on  the  realty  and  personalty.  After- 
wards W.  and  the  mortgagee  agreed  on  a  full 
settlement,  whereby  the  latter  was  to  pay  the 
former  $500,  and  release  certain  live  stock  and 
farm  utensils  from  the  decree,  in  consideration 
of  a  conveyance  of  all  the  lands  and  the  remain- 
ing personalty  of  the  firm.  Hdd  that  while  the 
co-partner  can  object  to  the  transfer  of  the  per- 
sonalty without  his  consent,  yet  he  cannot  claim 
that  the  decree  has  been  satisfied  in  full  by  the 
conveyance  of  the  land,  since  if  W.  conveyed  un- 
der the  mistake  shared  in  by  the  mortgagee  that 
he  was  the  owner  of  all  the  personalty  because 
the  co-partner  had  not  paid  any  part  of  his 
note  given  to  W.  for  his  snare  of  the  personalty, 
the  mortgagee  should  be  allowed  to  rescind  the 
sale  of  the  personalty,  and  set  aside  the  satis- 
faction of  the  decree. 


Appeal  from  Jefferson  chancery  court; 
James  F.  Robinson,  Chancellor; 
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Action  by  James  S.  McDonnell  against 
James  S.  Rutherford,  to  quiet  title.  From  a 
decree  for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  facts  in  this  case  are,  briefly  stated, 
as  follows:  Eliza  R.  Walkerwitz,  a  married 
woman,  owned  certain  farming  lands  in  Jef- 
ferson county;  also  live  stock  and  other  per- 
sonal property  on  said  farm.  She  entered 
into  a  partnership  with  James  S.  Rutherford 
for  the  purpose  of  cultivating  said  lands, 
and  sold  him  a  half  interest  in  the  personal 
property  for  the  price  of  $1,800.  For  the 
payment  of  this  he  executed  his  note,  but 
has  never  paid  the  same.  Afterwards  Mrs. 
Walkerwitz  and  the  firm  became  indebted 
to  James  S.  McDonnell,  for  money  borrowed 
to  run  the  farm  and  for  other  purposes,  to 
the  amount  of  several  thousand  dollars.  To 
secure  these  sums,  Mrs.  Walkerwitz  execut- 
ed to  McDonnell  a  mortgage  on  her  lands, 
and  the  firm  of  Walkerwitz  &  Rutherford 
also  executed  to  him  a  mortgage  on  the  per- 
sonal property  above  mentioned.  In  March, 
1804,  McDonnell  brought  suit  in  the  chan- 
cery court  of  JeSerson  county  to  foreclose 
these  mortgages.  He  recovered  Judgments 
against  Walkerwitz  &  Rutherford  for  the 
sum  of  $12,500,  all  of  which  was  adjudged 
to  be  a  lien  on  the  lands  of  Mrs.  Walkerwitz, 
and  a  portion  of  which,  to  wit,  $1,088,  de- 
clared to  be  a  Hen  on  the  personal  property 
of  the  firm  of  Rutherford  &  Walkerwitz. 
Afterwards,  in  March,  1895,  McDonnell  and 
Mrs.  Walkerwitz  agreed  upon  a  full  settle- 
ment of  said  Judgment  and  decree  as  follows: 
McDonnell  was  to  pay.  Mrs.  Walkerwitz  $500, 
and  release  from  the  mortgage  and  decree 
certain  live  stock  and  farming  utensils,  and 
she  was  to  convey  to  him  all  the  lands  de- 
scribed in  the  mortgages  and  decree,  and 
also  all  the  live  stock  and  farming  utensils 
described  In  the  mortgage,  except  that  por- 
tion released  to  her;  and  such  conveyance 
of  the  land  and  live  stock  was  to  be  taken  by 
him  in  full  satisfaction  of  all  debts  due  him 
from  Mrs.  Walkerwitz,  both  as  an  individual 
.  and  as  a  member  of  the  firm  of  Walkerwitz 
&  Rutherford.  This  agreement  was  carried 
out  by  proper  conveyances  from  Mrs.  Walk- 
erwitz. McDonnell  took  possession  of  the 
lands  conveyed  to  him,  but  Rutherford,  who 
had  possession  of  the  personal  property, 
claimed  that  he  owned  a  half  interest  there- 
in, and  he  refused  to  surrender  the  same. 
McDonnell  thereupon  brought  this  action  to 
quiet  his  title,  and  to  subject  any  interest 
of  Rutherford  in  the  property  to  the  pay- 
ment of  his  decree.  Rutherford  answered, 
alleging  that  the  decree  had  been  satisfied 
In  full  by  the  conveyance  from  Mrs.  Walker- 
witz; that  he  was  not  a  party  to  such  con- 
veyance, and  that  the  same  did  not  affect  his 
one-half  interest  in  the  personal  property, 
and  that  plaintiff  had  no  interest  in  or  claim 
on  the  same.  He  also  demurred  to  the  com- 
plaint on  the  ground  that  It  did  not  state 


facts  sufficient  to  constitute  a  cause  of  action 
in  equity.  The  chancellor  found  in  favor  of 
the  plaintiff  that  Rutherford  had  no  interest 
in  the  property,  and  decreed  accordingly. 

Austin  &  Taylor,  for  appellant  J.  M.  & 
J.  G.  Taylor  and  Crawford  &  Hudson,  for 
appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
The  appellant,  Rutherford,  Insists  in  this 
case  that  Mrs.  Walkerwitz  had  no  power  to 
sell  his  interest  in  the  partnership  property, 
and  that  the  chancellor  erred  in  holding  that 
he  had  now  no  Interest  in  such  property. 
As  the  partnership  of  Walkerwitz  &  Ruther- 
ford was  not  formed  for  the  purposes  of 
trade,  but  to  cultivate  the  lands  of  Mrs. 
Walkerwitz,  we  concur  in  the  contention 
that  she  could  not  sell  the  live  stock  and 
farming  utensils  of  the  firm  without  the  con- 
sent of  Rutherford.  That  property  was  not 
held  for  the  purpose  of  sale,  and  we  do  not 
think  that  power  to  sell  it  without  consent 
of  the  partner  can  be  Inferred  from  the  | 
terms  of  the  partnership.  Lee  v.  Onstott,  1 
Ark.  206;  Drake  v.  Thyng,  37  Ark.  228; 
Cayton  v.  Hardy,  27  Mo.  536.  It  may  there- 
fore be  true  that  Rutherford  was  not  bound 
by  such  sale,  and  could  recover  his  interest 
in  the  property  upon  paying  or  satisfying 
the  decree  of  foreclosure,  or  so  much  of  it 
as  affects  his  property.  He  does  not,  how- 
ever, offer  to  do  that,  but  asserts  that  the 
decree  has  been  satisfied  In  full  by  the  con- 
tract and  conveyance  of  Mrs.  Walkerwitz, 
and  that  he  now  has  an  undivided  half  In- 
terest in  the  personal  property  of  the  firm, 
free  from  the  lien  of  such  decree.  We  think 
that  the  evidence  shows  that  the  satisfaction 
of  the  decree  depended  upon  the  sale  of  the 
property,  both  real  and  personal,  to  McDon- 
nell Mrs.  Walkerwitz  assumed  to  be  the 
owner  of  the  property.  As  no  part  of  the 
note  given  by  Rutherford  for  one-half  inter- 
est in  the  property  has  been  paid,  the  prop- 
erty was  treated  by  both  Mrs.  Walkerwitz 
and  McDonnell  as  her  property,  and  she  un- 
dertook to  convey,  not  one-half  Interest  in 
the  property,  but  a  title  to  the  whole,  In  sat- 
isfaction of  the  Judgment  and  decree.  If 
Mrs.  Walkerwitz  and  McDonnell  were  acting 
under  a  mutual  mistake  as  to  her  ownership 
and  right  to  sell  the  property,  and  Ruther- 
ford refuses  to  ratify  her  act  and  make  the 
sale  good,  McDonnell  should  be  allowed  to 
rescind  the  sale,  and  set  aside  the  satisfac- 
tion of  a  decree,  and  the  foreclosure  decree 
should  be  enforced  by  the  sale  of  the  prop- 
erty. BenJ.  Sales  (Bennett's  Ed.)  368,  and 
note;  Cooper  v.  Phibbs,  L.  R.  2  H.  L.  170. 
If  there  was  any  agreement  between  Mrs. 
Walkerwitz  and  McDonnell  as  to  the  price 
of  the  land,  it  might  be  necessary  to  rescind 
the  sale  of  land,  but  the  price  of  same  could 
be  credited  on  the  decree.  The  same  thing 
may  be  said  of  her  Interest  in  the  personal 
property  If  there  was  any  agreement  as  to 
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the  price.  But  the  evidence  here  does  not 
show  that  there  was  any  agreement  between 
Mrs.  Walkerwltz  and  McDonnell  aa  to  the 
price  of  either  the  land  or  the  personal  prop- 
erty, but  the  chancellor  disposed  of  the  case 
upon  the  theory  that  Mrs.  Walkerwltz  conld 
sell  the  personal  property  without  consulting 
Rutherford.  The  judgment  will  therefore  be 
reversed,  and  the  cause  remanded,  with  an 
order  that  Mrs.  Walkerwltz  be  made  a  par- 
ty, and  for  further  proceedings. 

NOTE.  Judgment  set  aside,  and,  by  con- 
sent, decree  affirmed. 


McCLENDON  v.  STATE. 

(Supreme  Court  of  Arkansas.    June  24,  1806.) 

HOMICIDE— MURDER  IN  SECOND  DEGREE— EVI- 
DENCE—MISCONDUCT  OF  JURORS 
— INTOXICANTS. 

1.  Accused  was  engaged  in  a  quarrel,  and  was 
cursing,  when  deceased,  who  was  not  an  officer, 
attempted  to  induce  him  to  keep  quiet;  and, 
accused  refusing  so  to  do,  deceased  took  him 
by  the  shoulder  and  started  off  with  him.  A 
scuffle  ensued,  and  accused  jumped  on  deceased, 
and  began  beating  him;  and,  the  latter  reach- 
ing for  his  pistol,  accused  grappled  with  him, 
jerked  the  pistol  away,  ana,  as  deceased  was 
falling,  shot  him.  Accused  fired  several  shots 
point  blank  at  deceased  after  he  was  down. 
Held,  that  a  verdict  of  murder  in  the  second  de- 
gree was  justified. 

2.  Where  the  supreme  court  is  convinced  that 
the  verdict  is  correct,  it  will  not  order  a  new 
trial  for  misconduct  of  the  bailiff  and  jurors 
in  drinking  liqnor  in  the  jury  room;  the  testi- 
mony showing  that  liquor  was  taken  in  small 

Suantities,  not  oftener  than  twice  a  day,  and 
lat  none  of  the  jurors  were  under  its  influence. 
S.  The  misconduct,  however,  was  such  as  to 
justify  the  severest  condemnation.  The  court 
should  instruct  the  jury  and  bailiff  in  charge  to 
abstain  from  the  use  of  liquor,  and.  in  case  of 
disobedience,  they  should  be  severely  punished. 

Appeal  from  circuit  court,  Pulaski  county; 
Robert  J.  Lea,  Judge. 

George  McClendon  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

T.  J.  OUphint,  for  appellant.  Jeff  Davis, 
Atty.  Gen.,  and  Chas.  Jacobson,  for  the  State. 

WOOD,  J.  This  is  an  appeal  from  a  con- 
viction of  murder  in  the  second  degree.  With- 
out going  Into  details,  the  proof  shows  sub- 
stantially the  following:  Appellant  and  one 
Crist,  on  the  29th  of  December,  1898,  were  In 
a  quarrel,  brought  on  by  appellant,  near  the 
Star  Steam  Laundry  in  this  city.  Appellant 
was  "raving  and  cursing"  when  Witt,  the  de- 
ceased, came  along  and  told  appellant  to  keep 
quiet,  and  tried  to  get  him  "to  behave  him- 
self." The  appellant  told  Witt  that  "he 
would  not  do  it,"  and  Witt  replied,  "Well,  I 
will  have  to  take  you  in  if  you  don't  keep 
quiet,"  and  took  appellant  by  the  hand  or 
shoulder,  and  started  off  down  the  sidewalk. 
They  had  proceeded  but  a  short  distance 
down  the  street  when  a  scuffle  ensued.  They 
had  proceeded  several  feet  when  appellant 


refused  to  go  further.  Witt  was  remonstrating 
with  appellant  to  keep  quiet,  when  appellant 
jumped  upon  him,  and  began  beating  him, 
when  "Witt  ran  his  hand  back  for  his  gun, 
and  pulled  it  out"  Appellant,  according  to 
one  witness,  took  the  gun  away  from  Witt, 
turned  around,  and  shot  Witt  in  a  slanting 
way,  while  he  (Witt)  waa  in  a  falling  posi- 
tion. According  to  another  witness,  Witt  had 
one  hand  on  appellant's  shoulder,  and  his 
right  hand  back  to  his  pocket,  when  appellant 
grappled  with  him.  They  were  struggling 
over  the  pistol.  Each  had  hold  of  It,  trying 
to  get  it.  Appellant  got  It,  and,  in  Jerking 
the  pistol  away,  it  pulled  Witt  forward,  and. 
as  he  was  falling,  appellant  fired,  killing  Witt. 
Appellant  fired  several  shots  after  Witt  had 
fallen.  One  witness  says  he  was  shooting  at 
Witt,  and  that  he  "looked  for  every  shot  to 
hit  him  in  the  center  of  the  head."  Another 
witness  said:  "I  saw  the  shots  fired  after 
the  first  shot  The  defendant  then  was  Tar- 
ing mad,— Infuriated.  He  just  seemed  to  be 
staggering  around."   Witt  was  not  an  officer. 

Appellant  contends  that  the  proof  wonld 
only  support  a  verdict  for  manslaughter.  "If 
a  person,  in  resisting  an  attempt  unlawfully 
to  arrest  him, .  unnecessarily  takes  the  life  of 
the  person  so  making  the  attempt  he  is  guilty 
of  manslaughter,  but  not  of  murder,  in  the  ab- 
sence of  express  malice."  9  Am.  &  Eng.  Enc. 
Law,  p.  587;  1  Blsh.  Cr.  Law,  5  868;  1  Mc- 
Clain,  Cr.  Law,  §  340.  The  proof  here  would 
justify  a  finding  of  express  malice  under  the 
definition  of.  same  as  given  by  our  statute, 
which  was  embodied  In  the  court's  charge. 
The  proof  justified  the  verdict  for  murder  in 
the  second  degree.  Objection  was  raised  to 
some  of  the  instructions  of  the  court,  hut  we 
find  that  the  law  was  correctly  declared. 

The  most  serious  question  in  the  case  grows 
out  of  the  alleged  misconduct  of  the  jury,  and 
the  bailiff  having  them  in  charge,  as  to  the 
use  of  intoxicating  liquor.  The  proof  is  as 
follows:  E.  J.  Jabine:  "The  Jury  had  some 
whisky.  I  gave  it  to  them.  I  got  the  whisky 
for  myself.  There  were  about  five  or  six 
jnrors  that  took  a  drink  out  of  it  No  one 
got  under  the  influence  of  the  whisky.  There 
was  not  a  juror  that  drank  enough  whisky 
to  get  under  the  influence.  I  do  not  know 
which  of  the  jurors  drank.  After  I  got  back 
from  supper,  I  would  bring  a  bottle  with  me. 
We  would  take  a  drink  before  I  went  to  bed, 
—that  is,  those  of  us  who  wanted  to,— and  a 
drink  in  the  morning  before  breakfast  That 
was  all  the  whisky  that  was  drunk,  either 
by  myself  or  the  jury,  during  the  time  I  had 
them  In  charge.  At  the  outside,  only  two 
drinks  a  day  were  taken,  and  then  Just  a 
small  quantity.  I  had  them  In  charge  three 
days,  and  altogether  we  only  consumed  one 
quart.  They  could  not  have  possibly  taken 
over  two  drinks  a  day,  and  on  the  morning 
the  verdict  was  rendered,  about  10:30  o'clock, 
there  was  not  any  whisky  drank  by  myself 
or  the  jury  from  7:30  in  the  morning  up  to 
that  time.  Nobody  had  even  one  drink  from 
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that  \lme  until  they  agreed  upon  a  verdict  at 
10  ao.  They  could  not  possibly  have  been 
under  the  influence  of  it,  because  there  was 
not  enough  here  to  put  one  man  under.  I 
talked  to  none  of  the  Jury  about  the  case, 
neither  did  any  of  them  talk  to  me.  No  one 
else  talked  to  them.  At  the  time  the  jury 
was  mingling  in  the  court  room,  I  was  at  the 
entrance  to  prevent  the  crowd  from  coining 
In.  On  the  inside  were  only  Judge  Merrl- 
man,  Mr.  Ollphint's  little  boy,  Mr.  Nichols, 
and,  I  believe,  .Mr.  Bellar.  I  asked  htm  to 
go  and  bring  the  prisoner.  I  was  with  the 
jury  at  the  time  Donohue  passed.  He  only 
said,  'Good  evening.'  We  were  then  going  to 
the  court  house  from  supper.  We  were  to- 
gether three  days  and  nights,  and  during  all 
that  time  only  had  one  quart  of  whisky.  I 
never  expressed  myself  as  to  the  guilt  or  in- 
nocence of  the  defendant,  nor  have  I  given 
to  the  jury  any  Indication  of  what  I  thought 
ought  to  be  done  to  the  defendant,  nor  per- 
mitted any  one  else  to  do  so."  The  witness 
further  testified:  "I  am  a  little  fond  of  a 
long  toddy.  The  jury  took  two  drinks  a  day, 
and  I  don't  know  how  much  they  drank.  I 
would  bring  a  bottle  here  at  night,  and,  if 
there  was  any  left,  I  would  not  buy  another 
bottle  that  night.  I  gave  the  first  whisky  to 
the  jury,  sometime  the  first  night  they  were 
together.  The  jury  got  more  whisky  the  next 
night.  The  next  night  they  got  more  whisky, 
and  I  was  In  charge  of  the  jury.  The  jury 
got  two  drinks  a  day,  and  did  not  drink  over 
a  small  whisky  glass  fall  at  a  time.  I  don't 
know  how  much  each  juryman  drank  at  a 
time.  I  did  not  see  any  of  them  take  a  drink 
except  Louis  Pollock,  and  he  just  put  the  bot- 
tle to  his  mouth,  and  took  a  swallow,  and  set 
it  down."  There  was  testimony  by  numbers 
of  the  jury  who  drank  liquor  during  the  prog- 
ress of  the  trial,  and  by  those  who  did  not 
drink  at  all,  to  the  effect  that  none  of  the  ju- 
rors were  drunk,  or  under  the  influence  of  in- 
toxicating liquor. 

Under  the  rule  announced  by  this  court  In 
State  v.  Dolan.  40  Ark.  454,  the  misconduct 
of  the  jury  and  deputy  sheriff  in  the  use  of 
intoxicating  liquors  could  not  be  said  to  be 
reversible  error.  It  was  such  misconduct, 
however,  as  to  justify  the  severest  condemna- 
tion. Trial  courts  should  not  permit  the  use 
of  intoxicating  liquors  at  all  during  the  prog- 
ress of  a  trial  of  this  magnitude.  They 
should  Instruct  the  bailiff  having  the  jury 
in  charge,  as  well  as'  the  jury,  to  abstain 
from  their  use,  and,  in  case  of  disobedience 
by  the  sheriff  or  any  juror,  they  should  be 
severely  punished,  to  the  end  that  such  prac- 
tice may  be  forever  abolished.  Where  the 
trial  Judge,  knowing  the  bailiff,  and  seeing 
and  hearing  his  testimony  and  that  of  the 
jurors  In  purging  themselves  from  a  charge 
of  misconduct  In  the  use  of  intoxicating  liq- 
uors, concludes  that  there  has  been  no  mis- 
conduct, it  is  difficult  for  us  to  determine  that 
his  finding  Is  not  correct  without  passing 
upon  the  credibility  of  the  witnesses,  and  he 


Is  In  a  much  better  position  to  do  that  than 
this  court.  Because  of  this  fact,  the  trial 
court  should  be  exceedingly  careful  to  see 
that  the  use  of  intoxicating  liquors,  which 
is  so  well  calculated  to  bring  forth  verdicts 
resting  under  grave  suspicions,  is  avoided 
altogether.  This  Is  the  only  safe  course;  for 
it  is  well  known  that  the  use  of  intoxicating 
liquors  Is  not  conducive  to  that  freedom  from 
passion  and  that  calm  deliberation  and  un- 
clouded Judgment  which  should  ever  charac- 
terize Jurors  who  are  to  render  a  verdict  in- 
volving the  life  and  liberty  of  a  human  being. 
It  is  also  well  known  that  intoxicating  liq- 
uor is  insidious  in  its  effects.  It  affects  dif- 
ferent Individuals  differently,  and  the  same 
individual  in  a  different  way  at  different 
times  and  under  varying  conditions,  depend- 
ing entirely  upon  the  temperament  and  the 
habits  and  disposition  of  the  man.  Some 
men  can  drink  a  large  quantity,  and  apparent- 
ly not  be  affected  by  it,  while  others  are 
visibly  affected  by  very  small  quantities. 
Some  men,  too,  may  be  decidedly  under  the 
influence  of  liquor,  and  be  unconscious  of  it, 
and  others,  although  conscious,  may  be  loath 
to  acknowledge  it.  It  Is  by  no  means  a  cer- 
tain test  that  the  beverage  has  not  had  a 
baneful  Influence  because,  forsooth,  it  has 
only  been  taken  in  the  moderate  quantity  of 
two  drinks  per  day.  That,  we  think,  would 
depend  largely  upon  the  size  of  the  drink 
and  the  quality  of  the  liquor,  as  well  as  upon 
the  time  intervening  between  drinks. 

But  the  trial  court  has  passed  upon  all 
these  questions  and  adjudged  the  verdict 
without  prejudice,  and  we  cannot  say  that 
he  is  In  error.  Because,  however,  of  our 
grave  apprehensions  as  to  the  perfect  purity 
of  the  verdict,  we  might  set  It  aside,  were 
we  not  thoroughly  convinced,  from  the  evi- 
dence, that  the  verdict  Is  correct,  notwith- 
standing the  misconduct  complained  of,  and 
that  a  new  trial  would  not  likely  produce  a 
different  result.  There  is  no  conflict  In  the 
evidence  upon  the  essential  elements  of  the 
crime.  Affirmed. 

BATTLE  and  HUGHES,  JJ.,  not  partici- 
pating. 


MEHLIN  v.  MUTUAL  RESERVE  FUND 

LIFE  ASS'N. 
(Court  of  Appeals  of  Indian  Territory.    June  6, 
1899.) 

NOTE — DELIVERY — PAROL  EVIDENCE. 

-  Parol  evidence  is  admissible  that  a  note  con- 
taining a  promise  to  pay  a  certain  sum  as  premi- 
um on  delivery  of  a  policy  on  the  life  of  the  mak- 
er was  placed  in  the  hands  of  the  company's 
agent,  to  be  held  by  him  till  the  maker  could 
look  into  and  become  satisfied  with  the  insurance 
proposed,  and  hence  that  his  being  so  satisfied 
was  a  condition  precedent  to  a  legal  delivery. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  William  M.  Springer,  November  6, 
1897. 
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Action  by  the  Mutual  Reserve  Fund  life 
Association  against  James  G.  Mehlin. .  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

The  questions  at  Issue  in  this  case  arise  on 
the  pleadings,  and  judgment  of  the  lower  court 
thereon.   On  the  15th  day  of  November,  A  D. 

1894,  the  Mutual  Reserve  Fund  Life  Associa- 
tion, plaintiff  (hereinafter  called  "appellee") 
instituted  suit  in  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory, 
at  Muskogee,  against  James  G.  Mehlin,  defend- 
ant (hereinafter  called  "appellant"),  for  the  re- 
covery of  the  sum  of  $110.  The  complaint 
filed  is  as  follows:  "Comes  now  the  plaintiff, 
a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
New  York,  and  complains  of  the  defendant, 
a  citizen  of  the  Cherokee  Indian  Tribe  or  Na- 
tion,  and  residing  in  the  First  judicial  division 
of  the  Indian  Territory,  and  alleges:  First 
That  on  the  15th  day  of  May,  1894,  at  Alluwee, 
I.  T.,  the  defendant  made  and  delivered  to  the 
plaintiff  his  promissory  note  in  writing,  of 
which  the  following  is  a  copy:  '$110.00. 
Alluwee,  I.  T.,  May  15th,  1894.  On  delivery 
of  policy,  without  grace,  I  promise  to  pay  to 
the  order  of  the  Mutual  Reserve  Fund  Life 
Association  one  hundred  and  ten  dollars,  be- 
ing $80.00  for  first  payment,  and  $30.00  for 
general  expense  fund,  on  an  application  for 
a  policy  of  Insurance  for  $10,000.00.  The 
amount  due  to  be  paid  at  First  National 
Bank,  Vtnlta,  without  defalcation,  for  value 
received.  It  being  understood  and  agreed 
that,  if  this  note  ia  not  paid  when  due,  the 
insurance  for  which  the  same  is  given  shall 
at  once  cease  and  determine,  and  thereupon 
be  null  and  void;  but  this  note  shall  be  due 
and  payable  notwithstanding  the  termina- 
tion of  the  insurance,  as  aforesaid,  and,  in 
the  event  that  the  said  application  for  In- 
surance is  not  accepted  by  the  Mutual  Re- 
serve Fund  Life  Association,  then  no  con- 
tract of  insurance  has  been  effected,  and  no 
benefit  created  or  acquired  hereby,  and  this 
note  shall  also  be  void  and  of  no  effect 
[Signed]  Jas.  G.  Mehlin.'  Second.  That  said 
policy  of  insurance  was  duly  executed  and 
delivered  to  said  defendant  on  the  22d  day 
of  June,  A  D.  1894.  Third.  That  no  part  of 
said  note  has  ever  been  paid.  Wherefore 
the  plaintiff  prays  for  judgment  against  said 
defendant  for  the  sum  of  $110,  with  interest 
at  6%  from  date  until  paid,  and  for  his  costs 
in  this  behalf  expended.  Hutchings  &  Eng- 
lish, Attys."   On  the  9th  day  of  May,  A.  D. 

1895,  appellant  filed  an  answer  to  said  com- 
plaint as  follows,  viz.:  "Now  comes  the  de- 
fendant, and  admits  that  plaintiff  is  a  cor- 
poration as  alleged,  and  also  the  citizenship 
of  plaintiff  and  defendant  But  defendant 
denies  that  he  Is  indebted  to  plaintiff  in  any 
sum  whatever,  but  states  the  facts  to  be 
that  at  the  time  he  signed  the  instrument 
sued  on,  he  did  not  know  that  it  was  a  note, 
but  thought  it  was  simply  an  agreement  with 


reference  to  procuring  a  policy  In  plaintiffs 
association.  He  further  states:  That  he 
refused  to  sign  the  same  at  first  for  the  rea- 
son that  he  did  not  know  anything  about  the 
plan  of  insurance  carried  on  by  plaintiff,  and 
desired  time  to  look  Into  the  same.  That 
thereon  one  Ozler,  who  was  acting  as  plain- 
tiff's agent  in  this  transaction.  Insisted  on  de-  ' 
fendant  signing  the  same,  and  leaving  it  with 
him  until  defendant  could  look  into  the  plan  of 
plaintiff's  plan  of  Insurance,  and,  if  satisfac- 
tory, he,  said  Ozier,  would  forward  the  note 
to  the  company,  and  the  policy  would  be  is- 
sued; but  that  if  defendant  was  dissatisfied 
with  the  plan  of  insurance,  the  note  would 
not  be  forwarded  or  acted  on,  and  the  note 
or  agreement  would  be  at  an  end.  In  pur- 
suance of  this  agreement  defendant  signed 
the  Instrument  sued  on,  and,  relying  on  said 
Ozier's  said  agreement  as  agent  for  plain- 
tiff, he  left  the  said  note  with  said  Ozler,  as 
bis  agent  to  hold  until  he  could  make  am 
investigation  as  aforesaid.  That  shortly 
thereafter  he  made  said  investigation,  and 
decided  that  he  did  not  wish  a  policy  on  the 
said  plan,  and  so  wrote  to  said  Ozier.  That 
said  Qzier  disregarded  his  said  agreement 
and,  In  violation  of  his  promise  as  the  agent 
of  defendant  as  aforesaid,  he  forwarded  the 
said  note  to  plaintiff,  and  the  policy  was  is- 
sued by  plaintiff  and  tendered  to  defendant 
which  defendant  refused  to  receive,  and  stiM 
refuses,  for  the  reasons  aforesaid.  Where- 
fore defendant  prays  for  judgment  against 
plaintiff,  and  for  the  costs  for  his  behalf  ex- 
pended. Marcum,  Fears  &  Wiggins,  Attys. 
for  Deft.,  Jas.  G.  Mehlin."  On  the  1st  day 
of  November,  1897,  appellee  filed  a  demurrer 
to  appellant's  answer,  as  follows:  "Comes 
now  the  plaintiff,  and  demurs  to  the  answer 
of  defendant  and  for  ground  therefor  says 
that  the  same  does  not  constitute  a  defens* 
to  this  action."  The  demurrer  to  the  an- 
swer was  by  the  court  sustained,  and,  ap- 
pellant declining  to  farther  plead,  judgment 
was  rendered  by  the  court  In  favor  of  appel- 
lee and  against  appellant  for  the  sum  of 
$133.10,  etc. 

Fears  &  Bailey,  for  appellant  William  T. 
Hutchings,  for  appellee. 

THOMAS,  J.  (after  stating  the  facts).  The 
only  question  of  Importance  raised  by  the  rec- 
ord in  this  case  necessary  to  be  passed  upon 
by  this  court  is,  was  the  note  set  forth  In  the 
complaint  legally  delivered  by  appellant  to  ap- 
pellee, so  as  to  form  a  complete  legal  contract 
binding  upon  appellant  and  enforceable  at 
law?  While  it  Is  a  well-settled  rule  of  law 
that  parol  evidence  is  not  admissible  to  vary 
or  contradict  the  terms  of  a  written  instru- 
ment, "the  rule  would  become  the  instrument 
It  was  Intended  to  prevent  If  there  were  no 
exceptions  to  the  universality  of  its  applica- 
tion." Insurance  Co.  v.  Wilkinson,  13  Wall 
231.  In  effect,  the  contention  of  appellee  Is 
that  to  allow  proof  of  the  facts  set  forth  la 
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appellant's  answer  would  be  a  violation  of 
the  general  rule  above  stated  (1.  e.  "Parol  ev- 
idence la  ni>t  admissible  to  vary  or  contradict 
the  terms  of  a  written  Instrument"),  and  nu- 
merous authorities  are  cited  to  sustain  this 
well-established  general  rule  of  law.  On  the 
other  hand,  it  Is  urged  by  the  appellant  that 
the  facts  set  up  in  his  answer  as  a  plea  in 
bar  do  not  contravene  the  rule  mentioned, 
but  put  in  question  the  Important  primal  fact, 
was  the  note  in  question  a  legal  contract  be- 
tween the  parties,  enforceable  at  law?  In 
other  words,  was  the  note  legally  delivered 
by  the  appellant  to  the  appellee,  with  the  un- 
derstanding and  intention  by  both  parties  that 
In  its  terms  it  embodied  the  whole  contract? 

Appellee  contends  that  to  have  overruled 
the  demurrer  would  have  violated  three  dis- 
tinct and  well-established  rules  of  law:  First. 
"Oral  testimony  is  inadmissible  to  vary  or  con- 
tradict a  written  contract,  and  all  previous 
oral  agreements  are  merged  into  the  written 
contract."  Second.  "It  would  violate  the  ele- 
mentary principle  of  law  that  a  note,  whether 
negotiable  or  otherwise,  cannot  be  delivered 
to  the  payee  or  his  agent,  to  be  held  in  es- 
crow." Third.  "It  would  have  permitted  the 
assured  to  adopt  as  his  agent  the  agent  of  the 
Insured,  while  acting  within  the  legitimate 
purposes  of  his  agency,  to  do  something  In- 
consistent with  his  duty  towards  his  principal. 
There  can  be  no  doubt  that  one  can  make  the 
agent  of  another  his  own  agent  in  the  same 
transaction,  but  there  must  be  no  conflict 
or  antagonism  of  duty,  and  what  he  assumes 
to  do  for  his  second  principal  must  in  no  way 
conflict  with  what  he  is  doing  for  his  first" 

In  support  of  the  first  proposition,  refer- 
ence Is  made  to  1  Daniel,  Neg.  Inst.  (4th  Ed.) 
ti  80,  81a;  Insurance  Co.  v.  Mowry,  96  U.  S. 
644;  and  Greenwood  v.  Insurance  Co.,  27  Mo. 
App.  401.  1  Daniel,  Neg.  Inst.  (4th  Ed.)  8  81a, 
states  that  it  has  been  held  in  a  number  of  cas- 
es that  a  note  may  be  delivered  to  the  payee 
to  take  effect  only  upon  a  condition  preced- 
ent, and  that  default  in  the  fulfillment  of 
such  conditions  may  be  shown  by  parol  evi- 
dence, and  will  defeat  recovery,  as  between 
immediate  parties;  referring  to  Benton  v. 
Martin,  52  N.  Y.  574.  But,  unless  the  non- 
fulfillment of  the  condition  goes  to  the  fail- 
ure of  consideration,  this  would  seem  to 
trench  upon  fixed  principles  of  law.  Evi- 
dence of  want  of  consideration  is  admissible 
as  between  original  parties.  Every  bill  or 
note  imports  two  things,— value  received,  and 
an  agreement  to  pay  the  amount  on  certain 
specified  terms.  Evidence  is  admissible  to 
deny  the  receipt  of  value,  but  not  to  vary  the 
engagement.  The  cases  amply  sustain  the 
foregoing  views,  which  seem  to  us  altogether 
correct.  It  has  been  held  that  it  Is  compe- 
tent to  show  by  parol  evidence  that  at  the 
time  a  note  was  made  It  was  agreed  that  it 
should  be  held  for  nothing  on  the  happening 
of  a  certain  event  But,  unless  snch  event 
operated  a  failure  of  consideration,  we  can- 
not perceive  upon  what  principle  such  a  view 


could  be  taken.  The  consideration  of  con- 
tracts in  writing  is  in  general  open  to  inqui- 
ry, and  it  is  not  an  Infringement  of  the  rule- 
excluding  parol  evidence  to  add  to,  vary,  or 
contradict  writings,  to  receive  parol  evidence 
for  the  purpose  of  determining  its  validity 
or  its  failure,  or  that  from  any  cause  it  is- 
sufficient  or  insufficient  to  support  the  con- 
tract The  last  proposition  is  so  well  sus- 
tained by  the  authorities  referred  to  by  the 
learned  author,  and  by  others,  that  It  has- 
long  since  ceased  to  be  a  moot  question.  See 
1  Greenl.  Ev.  285;  2  Whart.  Ev.  1 1042;  Ram- 
sey v.  Young,  68  Ala.  158;  Bank  v.  Upgen,. 
99  Ind.  160;  Maltz  v.  Fletcher,  52  Mich.  484, 
18  N.  W.  228;  Burke  v.  Dulaney,  153  U.  S. 
228,  14  Sup.  Ct.  816;  Scalfe  v.  Byrd,  39  Ark. 
568;  Brackett  v.  Barney,  28  N.  Y.  841.  Nei- 
ther one  of  the  authorities  cited  by  appellee 
sustains  the  view  that  overruling  the  demur- 
rer to  the  appellant's  answer  would  have  vio- 
lated the  first  rule  specified  by  appellee. 

The  second  rule  mentioned  has  no  applica- 
tion to  the  controversy,  nor  do  the  authori- 
ties cited  in  support  thereof  negative  the 
view  that  a  note  may  not  be  signed  and  man- 
ually delivered  to  a  payee  or  bis  agent,  sub- 
ject to  certain  conditions  precedent  before 
being  legally  delivered  so  as  to  conclude  the 
transaction.  The  rule  of  law  governing  the 
delivery  of  a  promissory  note  is  Identical 
with  that  governing  the  delivery  of  other 
personal  property. 

The  third  principle  which  appellee  claims 
would  have  been  violated  by  overruling  the 
demurrer  and  sustaining  the  answer  of  the 
defendant  Is  not  sustained  by  either  reason 
or  the  authorities  cited.  To  contend  that  an 
insurance  solicitor  may  not  become  the  agent 
of  the  maker  of  a  note  for  the  purpose  of 
holding  the  same,  not  in  escrow,  but  in  abey- 
ance of  delivery,  until  certain  conditions- 
precedent  have  been  compiled  with,  is  not 
tenable,  since  the  holding  of  said  note  as  the 
agent  of  the  maker  could  not  In  any  way 
possibly  conflict  with  the  duty  incumbent 
upon  and  owing  by  him  by  reason  of  his 
being  the  agent  of  the  insurance  company. 
The  authorities  cited  by  appellee  not  only 
fall  to  sustain  his  view,  but  on  the  contrary, 
unquestionably  support  the  contention  of  the 
appellant  Justice  Eakln,  speaking  for  the 
supreme  court  of  Arkansas  in  the  case  of 
Scalfe  v.  Byrd,  39  Ark.  56S,  says:  "The  ap- 
pellant sued  appellees  on  a  note  for  $1,625, 
due  January  1,  1879.  They  answered  by  an 
equitable  defense  and  cross  bill,  setting  up 
that  the  note  in  question  was  one  of  six 
which  had  been  signed  by  them  in  April,  1878, 
pending  negotiations  for  a  sale  to  them  by 
Scalfe  of  a  tract  of  land,  and  alleging  that 
although  a  conveyance  of  the  land  had  been 
drawn  up,  signed,  and  acknowledged  by 
Scalfe,  and  a  mortgage  back  had  also  been 
drawn  by  Scalfe,  signed  and  acknowledged 
by  appellees  and  their  wives,  at  the  same 
time  with  the  note,  yet  that  none  of  them 
had  been  executed  by  delivery.   They  say 
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that  the  papers  were  thus  prepared  in  the 
country  for  convenience  of  acknowledgment; 
that  they  (the  defendants)  Intended,  before 
delivery,  to  be  satisfied,  upon  consultation 
with  their  legal  advisers,  that  the  title  was 
good,  and  that  the  papers,  as  drawn,  accorded 
with  their  intention,  which  was  to  make  a 
conditional  purchase  of  the  land,  if  they  found 
themselves  able  to  do  so  by  the  first  of  the 
coming  year;  that  they  did  not  agree  or  mean 
to  purchase  absolutely,  nor,  in  case  of  pur- 
chase at  all,  to  bind  themselves  to  pay  the 
notes,  beyond  the  security  of  the  land  Itself; 
that  they  were  assured  by  plaintiff  that  such 
was  his  understanding  of  the  mortgage;  that 
they  paid  in  cash  $25  as  a  forfeit  on  account 
of  the  option,  or  as  a  credit  if  they  took  the 
land,  and  also  paid  for  plaintiff  a  small  debt 
of  something  over  $90,  to  be  credited  on  the 
note  if  they  took  the  land,  or  to  be  repaid  If 
they  did  not.  They  allege  that  the  plaintiff 
was  on  the  eve  of  departure  for  South  Caro- 
lina, and  that  the  papers  were  prepared  with 
a  view  that  the  parties  should  meet  In  Helena, 
and  if,  upon  consultation  with  attorneys,  they 
should  be  approved,  tbat  plaintiff  might  pro- 
ceed without  further  delay  upon  his  journey; 
that  plaintiff  took  the  papers  all  together  to 
keep  and  carry  them  for  the  purpose,  but, 
without  meeting  with  defendants,  or  any  fur- 
ther understanding,  had  them  recorded  as  they 
were,  and  left  the  state.  This  amounts,  in 
effect,  to  a  denial  of  the  execution  of  the  in- 
struments, and,  if  true,  gave  them  the  right 
to  have  them  canceled.  The  chancellor  so  de- 
creed, and  gave  a  personal  decree  on  the 
cross  bill  against  the  plaintiff  for  the  debt  of 
$97,  which  they  had  paid,  with  interest 
Plaintiff  appeals.  A  contract  is  not  complete 
until  the  minds  of  the  parties  unite  In  an  as- 
sent to  the  terms.  If  writings  are  drawn 
and  executed  by  delivery,  they  are  the  best 
evidence  of  the  assent  to  the  terms,  and  of 
the  terms  themselves,  and  cannot  be  altered 
by  parol  proof.  It  does  not  conflict  with  this, 
however,  to  show  that  the  instrument  was 
never  delivered  for  the  purpose  of  binding  an 
obligor.  This  Is  a  fact  which  generally  must 
be  within  the  scope  of  parol  proof  alone,  as 
the  writing,  In  the  nature  of  things,  does  not 
usually  contain  the  evidence  of  Its  delivery. 
Signature  and  acknowledgment  may  be  sim- 
ply preparatory  to  execution,  but  they  amount 
to  nothing  if  there  be  no  delivery.  To  leave 
a  writing  in  the  custody  of  another,  to  be  car- 
ried to  another  place,  and  with  the  Intent 
that  it  shall  there  be  delivered  if  found  satis- 
factory to  the  maker,  is  not  delivery  in  any 
sense.  It  is  a  mere  confidence  reposed. 
When  complete  execution  is  established,  then 
the  rule  excluding  parol  proof  first  finds  place. 
It  may  be  presumed  from  possession  of  the 
Instrument  by  the  obligee,  and  from  the  fact 
that  it  has  been  recorded,  but  this  is  only 
prima  fade.  It  may  be  rebutted  by  parol," 
etc.  Brackett  v.  Barney,  28  N.  Y.  841.  In 
the  case  of  Bronson  v.  Noyes,  7  Wend.  188, 
Justice  Nelson,  delivering  the  opinion  of  the 


court,  said:  "There  must  be  a  delivery,  as 
well  as  an  acceptance,  to  give  validity  to  a 
deed.  It  is  true,  the  bond  was  delivered  to 
the  defendant  at  the  time  of  its  execution, 
but  for  what  purpose?  If  for  the  purpose 
expressed  therein,  then  it  would  be  valid;  If 
as  a  mere  deposit  until  additional  security  Is 
obtained,  clearly  there  was  no  delivery.  *  •  • 
The  mere  manual  tradition  of  a  deed  by  the 
grantor  to  the  grantee  or  obligee,  and  noth- 
ing else,  would  be  prima  facie  evidence  of 
legal  delivery,  but  not  necessarily  conclusive 
and  Inexplicable.  The  party  may  explain  and 
rebut  the  prima  facie  legal  effect  of  the  act 
This  is  not  impugning  the  doctrine  applicable 
to  an  escrow.  It  is  only  allowing  a  party  to 
contest  the  delivery."  The  principle  upon 
which  that  decision  rests  is  clearly  applicable 
to  the  present  case.  The  note  in  question 
was  placed  in  the  hands  of  the  agent  of  the 
appellee,  to  be  held  by  him  until  the  appel- 
lant could  look  into,  and  become  satisfied 
with,  the  plan  of  insurance  proposed.  Hence, 
since  there  was  a  condition  precedent  to  be 
performed  and  affirmed  by  the  obligor  before 
there  could  be,  according  to  the  contract  set 
up  In  appellant's  answer,  a  legal  delivery  of 
said  note,  and  until  such  legal  delivery  the 
title  to  said  note  did  not  pass  to  appellee,  the 
rules  invoked  by  the  appellee  could  not  pre- 
clude the  appellant  from  Invoking  that  law 
which  enabled  him,  as  his  defense,  to  dem- 
onstrate the  nonlegal  delivery  of  said  note. 
In  an  exhaustive  discussion  of  the  identical 
questions  Involved  in  this  case  by  Justice  Har- 
lan, of  the  supreme  court  of  the  United  States, 
in  the  case  of  Burke  v.  Dulaney,  153  U.  S. 
228,  14  Sup.  Ct  816,  It  is  held  that  evidence 
which  does  not  contradict  the  terms  of  the 
writing  In  suit  nor  vary  their  legal  import, 
but  tends  to  show  that  the  written  instru- 
ment was  never  in  fact  delivered  as  a  present 
contract,  is  not  in  contradiction  of  the  writ- 
ing, and  Is  admissible  between  the  original 
parties  thereto.  The  rule  that  excludes  parol 
evidence  In  contradiction  of  a  written  agree- 
ment has  no  application  if  the  writing  was 
not  delivered  as  a  present  contract  The  ef- 
fect of  the  delivery  and  the  extent  of  the 
operation  of  the  Instrument— such  aa  a  prom- 
issory note— may  he  limited,  as  between  the 
original  parties  thereto,  by  the  conditions 
with  which  delivery  Is  made.  In  the  case  of 
Ware  v.  Allen,  128  U.  S.  590,  595,  9  Sup.  Ct 
176,  "which  was  an  action  upon  a  written  in- 
strument, the  defense  was  that  it  was  under- 
stood between  the  parties  at  the  tune  the  in- 
strument was  signed  that  it  should  not  be  of 
any  effect  unless  In  certain  named  contin- 
gencies, which,  It  was  shown,  never  occurred. 
Mr.  Justice  Miller,  speaking  for  the  court  said: 
'We  are  of  the  opinion  that  this  evidence 
shows  that  the  contract  upon  which  this  suit 
was  brought  never  went  into  effect,  that  the 
condition  upon  which  It  was  to  become  oper- 
ative never  occurred,  and  that  It  Is  not  a 
question  of  contradicting  or  varying  a  writ- 
ten Instrument  by  parol  testimony,  bat  that 
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it  la  one  of  that  class  of  cases,  well  recog- 
nized in  law,  by  which  an  instrument,  wheth- 
er delivered  to  a  third  person  as  an  escrow, 
or  to  the  obligee  In  it,  is  made  to  depend,  as 
to  its  going  into  operation,  upon  events  to 
occur  or  to  be  ascertained  thereafter.'  *  •  * 
The  supreme  judicial  court  of  Massachusetts 
said  [in  the  case  of  Wilson  v.  Powers,  131 
Mass.  639]:  'The  manual  delivery  of  an  In- 
strument may  always  be  proved  to  have  been 
on  a  condition  which  has  not  been  fulfilled, 
in  order  to  avoid  its  effect.  This  is  not  to 
show  any  modification  or  alteration  of  the 
written  agreement,  but  that  it  never  be- 
came operative,  and  that  its  obligation  never 
commenced.'  In  Benton  v.  Martin,  52  N.  Y. 
570,  574,  the  principle  is  thus  stated:  'Instru- 
ments under  seal  may  be  delivered  to  the  one 
to  whom,  upon  their  face,  they  are  made  pay- 
able, or  who  by  their  terms  is  entitled  to  some 
interest  or  benefit  under  them,  upon  condi- 
tions, the  observance  of  which  is  essential  to 
their  validity.  And  the  annexing  of  such  con- 
ditions to  the  delivery  is  not  an  oral  contra- 
diction of  the  written  obligation,  though  ne- 
gotiable, as  between  the  parties  to  it,  or  oth- 
ers having  notice.  It  needs  a  delivery  to 
make  the  obligation  operative  at  all,  and  the 
effect  of  the  delivery,  and  the  extent  of  the 
operation  of  the  instrument,  may  be  limited 
by  the  conditions  with  which  delivery  Is 
made.  And  so,  also,  as  between  the  original 
parties  and  others  having  notice,  the  want  of 
consideration  may  be  shown.'  To  the  same 
effect  are  Juilllard  v.  Chaffee,  02  N.  Y.  529, 
535,  and  Reynolds  v.  Robinson,  110  N.  Y.  054, 
18  N.  E.  127,  In  the  latter  of  which  it  was 
said  that  the  rule  was  now  well  established 
that  'parol  evidence  is  admissible  to  show 
that  a  written  paper,  which  in  form  Is  a  com- 
plete contract,  of  which  there  bad  been  a 
manual  tradition  was  nevertheless  not  to  be- 
come a  binding  contract  until  the  perform- 
ance of  some  condition  precedent  resting  in 
parol.'  *  *  *  In  McFarland  v.  Slkes,  54 
Conn.  250,  7  Atl.  408,  which  was  an  actjen 
upon  a  note  which  the  defendant  alleged  had 
been  executed  and  delivered  to  the  plaintiff 
upon  an  agreement  that  it  should  be  canceled 
under  certain  named  circumstances,  and  in 
the  event  he  demanded,  by  a  named  day,  that 
it  be  returned  to  him,  the  trial  court  having 
ruled  that  the  facts  relied  upon  by  the  de- 
fendant did  not  constitute  a  defense,  the  su- 
preme court  of  errors  of  Connecticut,  reversing 
the  judgment,  said:  'The  error  was  in  apply- 
ing to  the  case  the  familiar  and  well-estab- 
lished rule  that  parol  evidence  is  inadmissible 
to  contradict  or  vary  a  written  contract  A 
written  contract  must  be  in  force  as  a  bind- 
ing obligation,  to  make  It  subject  to  this  rule. 
Such  a  contract  cannot  become  a  binding  ob- 
ligation until  it  has  been  delivered.  Its  de- 
livery may  be  absolute  or  conditional.  If  the 
latter,  then  it  does  not  become  a  binding  ob- 
ligation until  the  condition  upon  which  its 
delivery  depends  has  been  fulfilled.  If  the 
payee  of  a  note  has  It  in  his  possession,  that 


fact  would  be  prima  facie  evidence  that  it 
had  been  delivered,  but  It  would  be  only 
prima  facie  evidence.  The  fact  could  be 
shown  to  be  otherwise,  and  by  parol  evidence. 
Such  parol  evidence  does  not  contradict  or 
seek  to  vary  Its  terms.  It  merely  goes  to  the 
point  of  Its  nondelivery.  The  note,  in  its 
terms,  is  precisely  what  both  the  maker  and 
the  payee  intended  it  to  be.  No  one  desires 
to  vary  its  terms,  or  to  contradict  them.' " 

We  have  been  unable  to  find  a  single  vital 
authority  sustaining  the  appellee's  contention 
in  this  case,  but,  on  the  contrary,  authorities 
without  number,  uncontrovertible  In  reason, 
sustaining  the  contention  of  the  appellant 
The  sustaining  of  the  demurrer  by  the  court 
below,  and  the  rendition  of  the  judgment  on 
the  alleged  note,  were  clearly  error.  Hence 
the  judgment  of  the  court  below  Is  reversed, 
and  the  case  remanded,  with  Instructions 
that  the  court  proceed  with  the  trial  of  said 
cause  in  compliance  with  the  views  herein 
expressed. 

CLAYTON  and  TOWNSEND,  JJ„  concur. 


MISSOURI,  K.  &  T.  BY.  CO.  v.  ELLIOTT 
et  al. 

(Court  of  Appeals  of  Indian  Territory.   June  8, 
1809.) 

CONTINUANCE  —  JUHORS— DEPOSITIONS— SEC- 
ONDARY EVIDENCE  —  WITNESS  —  DECLARA- 
TION-NEGATIVE PREGNANT — FELLOW  SERV- 
ANTS— ACTION  FOR  DEATH. 

1.  A  stipulation  for  continuance,  signed  by  one 
only  of  several  plaintiffs,  does  not  necessitate  a 
continuance. 

2.  Defendant  is  not  entitled  to  continuance  to 
enable  it  to  prepare  for  trial,  the  case  having 
been  on  the  docket  for  more  than  four  years; 
the  attorney  for  the  minor  plaintiffs  having 
written  defendant's  attorney  a  month  before 
the  day  of  trial  offering  to  compromise,  and  stat- 
ing if  his  proposition  was  rejected  they  would  be 
ready  and  press  a  trial;  no  diligence  to  secure 
the  testimony,  which  it  Is  Inferable  from  the  mo- 
tion could  be  procured,  being  shown;  and  it  not 
being  intimated  what  witnesses  could  be  secured 
or  what  they  would  testify;  though  Mansf.  Dig. 
§  5108,  requires  the  affidavit  to  show  what  facts 
the  absent  witness  will  prove,  and  provides  that 
there  shall  be  no  continuance  if  the  adverse  par- 
ty will  admit  that  the  absent  witness  would  tes- 
tify to  the  statement  contained  in  the  applica- 
tion. 

3.  Challenge  for  cause  to  jurors  on  account  of 
their  claims  against  defendant  is  properly  over- 
ruled, none  of  them  having  any  pending  or  in 
course  of  suit,  some  of  them  testifying  that  they 
had  dropped  all  suits  they  ever  had,  and  the  oth- 
ers that  they  never  had  any  intention  of  bring- 
ing suit,  and  all  that  their  minds  were  free  from 
biaB  or  prejudice. 

4.  Under  Mansf.  Dig.  i  2921.  declaring  that 
depositions  may  be  used  where  the  witness  does 
not  reside  in  the  county  where  the  action  is 
pending,  or  in  an  adjoining  county,  or  is  absent 
from  the  state,  or  resides  30  or  more  miles  from 
the  place  where  the  court  sits  in  which  the  ac- 
tion is  pending,  it  is  no  objection  to  deposition 
that  witness,  as  an  employs  of  a  railroad,  is  fre- 

auently  within  the  jurisdiction  of  the  court, 
lough  residing  in  another  state,  and  not  within 
the  district  where  action  is  pending  or  an  ad- 
joining district  and  more  than  30  miles  from  the 
place  of  trial. 
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5.  Objection  to  deposition  that  the  witness, 
though  living  out  of  the  state,  was  frequently 
within  the  state,  being  made  for  the  first  time 
after  commencement  of  trial,  Is  too  late;  Mansf. 
Dig.  Si  2965,  2956,  declaring  that  no  exception 
to  deposition,  other  than  to  competency  of  wit- 
ness or  relevancy  or  competency  of  the  testi- 
mony, shall  be  regarded,  unless  filed  before  com- 
mencement of  trial,  and  that  the  court,  on  motion 
of  either  party,  shall  decide  on  the  exceptions 
before  commencement  of  the  trial. 

6.  Parol  testimony  is  admissible  as  to  con- 
tents of  writings  that  have  been  destroyed  or 
lost,  or  that  defendant  has  in  his  possession,  and 
refuses  to  produce  at  the  trial,  as  notified  by 
plaintiffs  to  do. 

7.  The  chief  train  dispatcher  of  a  railroad  is 
competent  to  testify  that  B.  was  train  dispatcher 
at  a  certain  point  on  the  road,  and  likewise  en- 
gineers who  receive  orders  from  B. 

8.  A  station  agent  of  defendant  railroad  com- 
pany, who  testifies  that  he  has  in  his  possession 
a  schedule  showing  the  amount  paid  firemen  and 
a  fireman  of  defendant,  is  competent  to  testify 
to  the  compensation  of  Its  firemen. 

9.  Testimony  of  witness  that  deceased  told  him 
his  salary  as  fireman  for  defendant  was  a  cer- 
tain amount  is  competent  In  an  action  for  his 
death. 

10.  Contents  of  records  In  the  office  of  defend- 
ant's train  master,  without  the  state,  may  be 
proved  by  secondary  evidence,  defendant  not  hav- 
ing produced  the  same  on  notice  from  plaintiffs, 
notwithstanding  statutes  providing  the  manner  in 
which  courts  may  compel  the  production  of  pa- 
pers and  the  penalty  for  failure  to  comply  with 
the  court'B  order. 

11.  An  answer  which,  to  the  allegation  of  the 
complaint  that  defendant  was  a  private  corpora- 
tion "duly  incorporated  under  the  laws  of  the 
state  of  M.,"  pleads,  "Defendant  denies  that  it 
is  a  private  corporation  duly  incorporated  under 
the  laws  of  the  state  of  M.,  admits  that  It  is  a 
corporation. 

12.  A  train  dispatcher  and  a  locomotive  fireman 
are  not  fellow  servants,  the  former  being  the 
representative  of  the  company  in  the  running  of 
its  trains,  and  the  latter  in  that  particular  his 
subordinate. 

13.  A  right  of  action  for  wrongfully  killing  a 
husband  and  father  survives  in  the  widow  and 
heirs. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Terri- 
tory; before  Justice  William  M.  Springer, 
November  29,  1897. 

Action  by  Georgia  C.  Elliott  and  others 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company.  Judgment  for  plaintiffs.  De- 
fendant appeals.  Affirmed. 

This  Is  an  action  brought  by  Lydia  J.  El- 
liott, the  widow,  and  Georgia  0.  Elliott  and 
Nannie  F.  Elliott,  the  minor  children,  of  Wil- 
liam H.  Elliott,  deceased,  to  recover  damages 
of  the  appellant  for  the  alleged  wrongful  kill- 
ing of  the  said  William  H.  Elliott,  who,  at 
the  time  of  his  death,  was  employed  as  a  fire- 
man upon  one  of  the  engines  operated  upon 
the  line  of  the  appellant's  railway  between 
the  town  of  Muskogee,  In  the  Indian  Terri- 
tory, and  Denison,  In  the  state  of  Texas. 
The  complaint  was  filed  on  the  9th  day  of 
April,  1893.  Verdict  was  rendered  In  favor 
of  the  appellees  on  the  29th  day  of  Novem- 
ber, 1897,  for  the  sum  of  $7,500.  Motion  for 
new  trial  was  overruled,  and  appeal  prayed, 
and  allowed  by  this  court. 

The  attorney  for  the  appellant,  In  his  "Speci- 


fications of  Error,"  alleges  that  101  errors  were 
committed  in  the  trial  of  this  cause  by  the 
lower  court.  The  first  error  alleged  by  appel- 
lant in  his  brief  in  this  cause  Is  as  follows: 
"No.  1.  The  district  court  erred  in  refusing  to 
grant  a  continuance  of  this  case  in  accordance 
with  the  stipulation  between  appellee  Lydia 
J.  Elliott  and  appellant,  and,  after  declining 
to  grant  continuance  on  stipulation,  in  further 
declining  to  either  grant  continuance  or  post- 
ponement of  this  case,  to  enable  appellant  to 
prepare  for  trial." 

Clifford  L.  Jackson,  for  appellant  William 
T.  Hutchlngs  and  Preston  C.  West  for  appel- 
lees. 

THOMAS,  J.  (after  stating  the  facts).  We 
have  carefully  examined  this  alleged  stipulation, 
and  also  the  motion  for  a  continuance  filed  by 
the  appellant,  and  the  exhibits  attached  thereto, 
and  it  is  our  opinion  that  the  appellant  bad  no 
right  to  a  continuance  of  this  cause  on  either. 
This  cause  had  been  upon  the  docket  for  more 
than  four  years.  The  venue  had  been  changed 
by  the  appellant  from  South  McAlester,  on  the 
1st  day  of  ^February,  1894,  and  the  record  does 
not  disclose  that  between  that  date  and  the 
month  of  November,  1897,  this  case  bad  ever 
been  reached  for  trial.  There  were  other  par- 
ties plaintiff  in  this  case,  the  minor  heirs,  who 
were'  present  in  person  and  by  their  attorneys, 
pressing  for  trial,  and  we  do  not  think  that 
a  stipulation  signed  by  the  attorney  for  the 
appellant  and  by  only  one  of  the  appellees,  the 
widow,  should  have  worked  a  continuance,  to 
the  Inconvenience  and  annoyance  of  the  other 
appellees.  The  court  also  had  a  right  to  In- 
sist that  this  case,  which  had  been  on  the  dock- 
et for  such  a  length  of  time,  should  be  taken 
up  and  disposed  of,  and  a  stipulation  of  this 
kind  certainly  would  not  compel  the  court  to 
continue  the  case  to  the  detriment,  perhaps,  of 
other  suitors.  The  motion  for  continuance 
did  not  state  legal  grounds  for  a  continuance, 
and,  discloses  that  the  appellant  railway  com- 
pany for  over  five  years  had  had  an  opportunity 
to  investigate  the  case  and  circumstances  sur- 
rounding the  killing  of  Elliott  It  further 
shows  that  the  attorneys  for  the  minor  ap- 
pellees had  written  a  letter  to  the  attorney  for 
the  appellant  a  month'  before  the  day  of  the 
trial,  offering  to  compromise  the  case,  and  also 
stating  that  if  the  proposition  was  not  ac- 
cepted, they  would  be  ready  for  trial,  and 
would  press  for  a  trial,  when  the  case  was 
called.  There  seems  to  have  been  no  diligence 
used  by  the  railway  company  to  secure  testi- 
mony which  they  infer  in  their  motion  for  a 
continuance  that  they  could  procure,  nor  do 
they  even  Intimate  what  witnesses  they  would 
have  secured,  or  what  their  testimony  would 
have  been.  And,  even  if  there  had  been  dili- 
gence on  the  part  of  the  defendant  railway 
company  In  this  respect  the  appellees  would 
have  had  the  right,  under  the  statute  (bad  the 
railway  company  given  the  names  of  Its  wit- 
nesses and  what  they  expected  to  prove  by 
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each),  to  have  admitted  that  such  absent  wit- 
nesses would,  if  present,  have  testified  as 
claimed  by  the  appellant  in  its  motion  for  con- 
tinuance, and  the  appellees  would  have  then 
been  entitled  to  an  Immediate  trial.  Section 
6107,  Mansf.  Dig.,  provides  that  "the  trial  in 
each  action  shall  be  in  the  order  in  which  it 
stands  upon  the  docket."  And  section  5108 
provides  that  "a  motion  to  postpone  a  trial  on 
account  of  the  absence  of  evidence  shall,  if  re- 
quired by  the  opposite  party,  be  made  only  up- 
on affidavit  showing  the  materiality  of  the 
evidence  expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  obtain  it;  and,  if 
it  is  for  an  absent  witness,  the  affidavit  must 
show  what  facts  the  affiant  believes  the  wit- 
ness will  prove,  and  not  merely  the  effect  of 
such  facts  in  evidence,  and  that  the  affiant 
himself  believes  them  to  be  true.  If,  there- 
upon, the  adverse  party  will  admit  that  on  the 
trial,  the  absent  witness,  If  present,  would 
testify  to  the  statement  contained  in  the  ap- 
plication for  a  continuance,  then  the  trial  shall 
not  be  postponed  for  that  cause:  provided, 
that  the  opposite  party  may  controvert  the 
statement  so  set  forth  in  the  said  motion  for 
continuance  by  evidence." 

"(2)  The  court  erred  in  refusing  to  allow 
appellant's  challenges  to  Jurors  Murphy, 
Bramstetter,  and  Whiteside."  The  record 
shows  that  the  Juror  Murphy  had  had  several 
claims  against  the  Missouri,  Kansas  &  Tex- 
as Railway  Company;  that  some  of  them  had 
never  been  settled;  but,  when  asked  by  the 
court  the  question,  "Are  they  still  pending?" 
he  answered,  "They  have  been  dropped." 
He  stated  that  he  had  not  had  any  claim 
against  the  railway  company  since  the  year 
1889,  except  such  as  had  been  settled  by  the 
railway  company,  with  one  exception,  and 
that  was  a  small  Are,  which  burned  a  few 
hundred  rails  for  him,  and  that  that  had  oc- 
curred in  1884  or  1885,  and  that  he  had  never 
brought  suit  He  was  further  asked  by  the 
court  the  question:  "Is  there  any  reason 
why  you  cannot  try  this  case  now  according 
to-  the  law  and  the  evidence,  without  any 
bias  or  prejudice  whatever  on  account  of 
your  previous  relations  with  the  company?" 
Answer:  "That  would  cut  no  figure  in  the 
case  pending,  nor  in  any  other  case."  Ques- 
tion: "Your  mind,  then,  is  perfectly  free 
from  any  bias  or  prejudice  against  the  com- 
pany?" Answer:  "Yes,  sir."  The  Juror 
Bramstetter  testified  that  he  did  not  have  a 
claim  of  any  kind  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company;  that  he  lost 
a  son  at  Pryor  Creek  recently;  that  his  son 
was  killed  by  a  car  on  the  railway;  that  he 
never  had  any  intention  of  instituting  suit 
against  the  company  for  the  killing  of  his 
son;  and  that  he  could  try  the  case  fairly 
and  impartially,  without  prejudice  or  bias  in 
any  way.  The  Juror  Whiteside  testified  that 
he  lived  in  the  district;  was  a  cattleman; 
that  he  did  not  have  any  claims  at  that  time 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company;  that  he  had  had;  that  all 


claims  which  the  company  did  not  pay  he 
had  dropped;  that  the  last  claim  which  be 
had  had  against  the  company  was  about  a 
year  and  a  half  ago;  and  that  he  could  try 
the  case  according  to  the  law  and  the  evi- 
dence, without  any  bias  or  prejudice  as  to 
the  rights  of  the  defendant  The  appellant's 
attorney  challenged  the  Jurors  Murphy  and 
Whiteside  because  they  had  once  had  claims 
against  the  company,  and  the  Juror  Bram- 
stetter because  his  son  had  been  killed  by 
a  railway  car  at  Pryor  Creek.  As  none  of 
these  Jurors  at  the  time  had  any  claims 
against  the  defendant  railway  company 
pending  or  in  course  of  suit  and  as  Murphy 
and  Whiteside  both  testified  that  they  had 
dropped  any  and  all  claims  which  they  ever 
had,  and  the  Juror  Bramstetter  testified  that 
he  had  never  had  any  intention  of  bringing 
suit  for  his  son,  and  all  swore  that  their 
minds  were  free  from  bias  or  prejudice,  and 
that  they  could  try  the  case  according  to  the 
law  and  the  evidence,  we  think  that  the  low- 
er court  did  not  err  in  overruling  the  appel- 
lant's Challenges  for  cause.  We  are  not  will- 
ing to  declare  the  law  to  be  that  all  persons 
who  have  ever  had  claims  against  the  rail- 
road company  are  forever  thereafter  disqual- 
ified from  acting  as  Jurors  in  any  cause 
where  that  railroad  company  may  be  a  party. 

"(3)  The  district  court  erred  in  overruling 
appellant's  objection  to  the  introduction  of 
any  evidence  under  the  complaint  in  this 
cause."  This  alleged  error  will  be  fully  con- 
sidered upon  the  appellant's  specification  of 
alleged  error  of  the  court  in  holding  that  the 
plaintiffs'  complaint  stated  a  cause  of  action, 
and  in  refusing  to  Instruct  the  Jury  to  return 
a  verdict  for  the  appellant 

"(4)  The  district  court  erred  In  overruling 
appellant's  objection  to  the  reading  of  the 
depositions  of  witnesses  Andrews,  Thoman, 
and  Smythe."  The  record  discloses  that  all 
three  of  these  witnesses  resided  at  the  city 
of  Denison,  in  the  state  of  Texas;  that  they 
were  or  had  been  in  the  employ  of  the  de- 
fendant railway  company;  that  the  witness 
Andrews  was,  at  the  time  his  deposition  was 
taken,  a  conductor  for  the  Missouri,  Kansas 
&  Texas  Railway  Company;  that  the  wit- 
ness O.  E.  Thoman,  at  the  time  his  deposition 
was  taken,  was  a  locomotive  engineer  for  the 
defendant  railway  company;  and  that  the  wit- 
ness John  Smythe,  at  the  time  his  deposition 
was  taken,  was  a  fireman  for  the  defendant 
railway  company.  And  the  record  further 
discloses  that  the  appellant  was  present,  and 
cross-examined  these  witnesses,  at  the  tunc 
their  depositions  were  taken.  The  objection 
to  the  reading  of  these  depositions  was  that 
all  three  of  these  witnesses,  although  they 
resided  in  the  state  of  Texas,  were  frequent- 
ly within  the  jurisdiction  of  this  court,  as 
they  were  employed  by  the  defendant  rail- 
way company  upon  its  division  running  from 
Muskogee,  Ind.  T.,  to  Denison,  Tex.  At  the 
time  these  depositions  were  taken,  although 
the  appellant  was  present  and  cross-ex am- 


Digitized  by 


Google 


1070 


61  SOUTHWESTERN  REPORTER. 


(lnd.  T. 


lned  the  witnesses,  no  objection  was  made  to 
the  taking  of  the  depositions  for  the  reasons 
now  urged;  nor  was  there  any  objection 
made  by  the  appellant  until  this  case  was 
called  tor  trial,  and  the  jury  sworn.  Sec- 
tions 2954-2956,  Manaf.  Dig.,  read  as  fol- 
lows: 

"Sec.  2954.  Exceptions  to  depositions  shall 
be  in  writing,  specifying  the  grounds  of  ob- 
jection, filed  with  the  papers  of  the  case,  and 
noted  on  the  record.. 

"Sec.  2955.  No  exception,  other  than  to  the 
competency  of  the  witness,  or  to  the  rele- 
vancy or  competency  of  the  testimony,  shall 
be  regarded,  unless  filed  and  noted  on  the 
record  before  the  commencement  of  the  trial. 

"Sec.  2956.  The  court,  on  the  motion  of 
either  party,  shall  decide  upon  the  exceptions 
before  the  commencement  of  the  trial." 

The  first  and  fourth  paragraphs  of  section 
2921  read  as  follows: 

"Sec.  2921.  They  [meaning  depositions] 
may  be  used  on.  the  trial  of  all  issues  in  any 
action  in  the  following  cases:  First.  Where 
the  witness  does  not  reside  in  the  county 
where  the  action  is  pending,  or  In  an  adjoin- 
ing county,  or  Is  absent  from  the  state,  or  In 
the  military  service  of  the  United  States,  or 
of  this  state.  Fourth.  Where  the  witness  re- 
sides thirty  or  more  miles  from  the  place 
where  the  court  sits  In  which  the  action  is 
pending,  unless  the  witness  is  in  attendance 
upon  the  court" 

We  are  therefore  of  the  opinion  that  the  ob- 
jection of  the  appellant  to  the  reading  of  the 
depositions  of  these  witnesses  was  properly 
overruled  by  the  court,  because  the  witnesses 
did  not  reside  in  the  district  or  in  an  adjoining 
district,  and  resided  more  than  30  miles  from 
Muskogee,  where  this  action  was  pending;  and 
we  are  also  of  the  opinion  that,  even  if  this  ob- 
jection had  been  well  taken.  It  was  made  too 
late  by  the  appellant,  the  trial  of  the  cause 
having  commenced,  and  this  objection  not  hav- 
ing been  made  as  required  by  the  statute. 

"(5)  The  district  court  erred  in  admitting 
the  evidence  complained  of  in  the  specifica- 
tions of  error  8,  9,  10,  11,  12,  13,  14,  15,  16, 
20,  21,  31,  32,  38,  35,  37,  and  38."  The  appel- 
lant objected  to  the  witnesses  named  In  the 
specifications  of  error  as  above,  each  testify- 
ing to  the  contents  of  certain  writings.  We 
think  the  court  properly  overruled  these  ob- 
jections. 

The  witness  J.  F.  Andrews  testified  that  he 
was  the  conductor  of  the  south-bound  train 
which  collided  with  the  north-bound  train; 
that  he  had  received  orders  for  the  running  of 
his  train,  which  were  issued  from  the  train 
dispatcher's  office,  which  was  located  at  Mc- 
Alester,  lnd.  T.,  at  that  time;  that  he  re- 
ceived various  orders  at  different  stations  be- 
tween Muskogee  and  McAlester;  that  he  re- 
ceived his  last  order  at  Eufaula  station;  that 
this  order  was  in  writing,  and  that  he  had 
torn  It  up  or  destroyed  it.  As  this  order  had 
been  destroyed,  It  certainly  was  not  error  for 
him  to  testify  what  the  order  was. 


The  witness  O.  E.  Thoman  produced  the 
order  about  which  he  was  testifying,  identi- 
fied it,  it  was  made  a  part  of  his  deposition, 
and  It  was  clearly  admissible;  and  as  the  rec- 
ord shows  that  all  the  testimony  as  to  the  con- 
tents of  these  writings  was  admitted  either 
because  the  writings  themselves  had  been  de- 
stroyed or  lost,  or,  being  in  the  possession  of 
the  defendant  railway  company,  it  refused  to 
produce  them  at  the  trial,  as  it  had  been  no- 
tified to  do  by  the  attorneys  for  the  appellees 
on  the  24th  day  of  September,  1897,  we  are 
of  the  opinion  that  the  appellant's  objections 
were  properly  overruled. 

As  to  the  alleged  errors  urged  by  the  appel- 
lant in  its  paragraph  6,  on  page  61  of  its 
brief,  that  the  court  erred  in  admitting  the 
testimony  of  the  witnesses  Thoman,  Smythe, 
and  Sullivan,  stating  that  the  man  Barton 
was  a  train  dispatcher,  and  in  further  stating 
what  the  duties  of  a  train  dispatcher  were, 
we  are  of  the  opinion  that  the  court  properly 
admitted  this  testimony.  All  of  those  wit- 
nesses were  In  the  employ  of  the  defendant 
railway  company.  Two  of  them  were  em- 
ployed as  engineers,  running  on  this  Choctaw 
division,  and  the  witness  Sullivan  was  the 
chief  train  dispatcher  of  the  defendant  rail- 
way company.  We  certainly  think  that  the 
chief  train  dispatcher  of  the  defendant  rail- 
way company  would  be  presumed  to  know 
that  the  defendant  railway  company  bad  a 
train  dispatcher's  office  at  McAlester  at  the 
date  of  this  collision,  and  that  Barton  was  the 
train  dispatcher  at  that  point;  and  that  the 
other  two  witnesses,  who  were  engineers,  and 
received  orders  from  this  train  dispatcher  at 
McAlester,  would  certainly  be  presumed  to 
know  that  Barton  was  the  train  dispatcher  of 
the  defendant  railway  company  at  McAlester, 
and  that  the  defendant  railway  company 
maintained  a  dispatcher's  office  at  that  point 
The  court  properly  refused  to  charge  the  jury, 
as  requested  by  the  appellant,  that  they  could 
not  find  that  this  man  Barton  was  a  train  dis- 
patcher from  the  mere  fact  that  these  wit- 
nesses called  him  so.  All  of  the  testimony  on 
this  point  was  that  Barton  was  a  train  dis- 
patcher as  distinguished  from  an  ordinary  tel- 
egraph operator,  and  there  was  no  testimony 
In  this  case  which  would  have  justified  the 
jury  In  finding  that  Barton  was  only  an  ordi- 
nary telegraph  operator,  and  therefore  a  fel- 
low servant  of  the  deceased,  and  for  that  rea- 
son that  the  Jury  should  return  a  verdict  for 
the  defendant.  We  think  that,  if  there  was 
any  one  witness  who  could  have  been  pro- 
duced by  the  appellees  in  this  case  to  have  tes- 
tified as  to  whether  or  not  the  defendant  rail- 
way company  maintained  a  train  dispatcher's 
office  at  McAlester  at  the  time  of  this  col- 
lision and  to  testify  as  to  who  that  train  dis- 
patcher was,  the  chief  train  dispatcher  of  the 
appellant  railway  company, -at  that  time  was 
the  one  witness  who  was,  of  all  others,  com- 
petent to  testify  as  to  these  facts. 

As  to  the  errors  alleged  and  urged  by  the 
appellant  in  paragraph  7,  on  page  62  of  its 
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brief,  the  court  properly  admitted  the  order 
attached  to  the  deposition  of  Thoman,  be- 
cause he  swore  that  It  was  the  order  Issued 
to  him  by  the  train  dispatcher,  was  Identified 
by  him,  and  made  a  part  of  bis  deposition. 
The  court  properly  admitted  the  testimony  of 
the  witness  Smythe  as  to  the  contents  of  the 
train  order  which  was  delivered  to  him,  be- 
cause the  proof  showed  that  this  order  had 
been  destroyed  or  misplaced,  and  could  not  be 
produced.  The  testimony  of  the  witness  An- 
drews, as  to  the  contents  of  the  order  which 
wag  delivered  to  him  by  the  train  dispatcher, 
was  properly  admitted,  because  the  witness 
Andrews  testified  that  the  original  order  had 
been  torn  up  or  destroyed  by  him.  It  appears 
from  the  testimony  In  this  case  that  the  train 
dispatcher  at  McAlester  delivered  to  the  en- 
gineer of  the  north-bound  train  a  copy  of  this 
order,  and  also  delivered  to  the  conductor  of 
that  train  a  copy  of  the  order,  and  retained  a 
copy  himself.  We  do  not  think  that  It  was 
Incumbent  upon  the  appellees  to  have  pro- 
duced the  copy  retained  by  the  train  .  dis- 
patcher, and  which  most  probably  was  In  the 
possession  of  the  defendant  railway  company. 
The  contention  of  the  appellant  that  the  no- 
tice given  by  the  appellees,  to  wit,  to  produce 
books  and  papers  at  the  time  of  the  trial,  was 
not  such  a  notice  as  would  permit  the  appel- 
lees to  offer  secondary  evidence  as  to  the  con- 
tents of  the  writings  referred  to  In  the  testi- 
mony, in  our  opinion  Is  not  tenable.  If  the 
contention  of  the  appellant  was  correct,  it 
would  be  In  its  power  to  withhold  .or  destroy 
writings  of  this  character;  and  as,  under  the 
suction  referred  to  by  the  appellant,  the  only 
remedy  which  the  appellees  would  have  would 
be  to  strike  out  the  defendant's  answer,  this 
would  clearly  work  a  great  injustice,  and 
would  prevent  the  proof  of  negligence  of  this 
character,  if  the  appellees  were  compelled  to 
prove  the  contents  by  the  writings  themselves. 
We  think  that  this  notice  to  produce  these 
writings  and  records,  which  were  In  the  pos- 
session of  the  defendant  railway  company, 
was  sufficient  to  permit  the  appellees  to  prove 
the  contents  of  these  writings  by  secondary 
evidence. 

As  to  the  eighth  assignment  of  error,  urged 
on  page  65  of  appellant's  brief,  "that  the  court 
erred  in  admitting  the  testimony  of  the  wit- 
nesses Powers,  Morton,  and  Broyles  as  to  the 
compensation  and  salary  of  firemen  In  gen- 
eral, and  as  to  the  deceased,"  we  are  of  the 
opinion  that  this  testimony  was  properly  ad- 
mitted. Morton  was  the  station  agent  of  the 
defendant  railway  company  at  Muskogee,  and 
Powers  was  a  fireman  In  the  employ  of  the  de- 
fendant Morton  testified  that  he  had  in  his 
possession  a  schedule  showing  the  amount 
paid  firemen,  and  we  think  that  both  of  these 
witnesses  were  competent  to  testify  as  to  the 
amount  received  by  firemen  on  defendant's 
line  of  railway,  and  the  testimony  of  the  wit- 
ness Broyles,  who  stated  that  the  deceased 
told  him  the  amount  received  by  him,  we  be- 
lieve was  competent  testimony. 


As  to  the  error  alleged  in  specification  No. 
9,  on  page  71  of  appellant's  brief,  that  "the 
court  erred  in  permitting  the  witness  Sulli- 
van to  testify  as  to  the  contents  of  certain 
records  In  the  train  master's  office,"  we  think 
the  testimony  was  competent  The  testimo- 
ny shows  that  all  of  these  records  were  kept 
in  the  state  of  Texas,  outside  of  the  jurisdic- 
tion of  this  court  It  would  be  an  impossi- 
bility to  have  them  produced  by  a  subpoena 
duces  tecum,  and  the  contents  ,  of  those  rec- 
ords could  be  proved— First  by  the  produc- 
tion of  the  records  themselves;  second,  when 
the  writing  is  to  the  hands  or  power  of  the 
adverse  party,  as  in  this  case,  the  notice 
served  upon  the  adverse  party  to  produce 
the  writing  at  the  trial  is  sufficient  to  lay 
the  foundation  for  the  Introduction  of  sec- 
ondary evidence  as  to  the  contents  of  the 
document  or  record.  See  2  Green!  Ev.  (13th 
Ed.)  {  560.  It  appears  from  the  record  in 
this  case  that  this  notice  was  served  upon 
the  defendant  railway  company,  that  they 
failed  to  produce  the  records  called  for,  and 
therefore  the  appellees  bad  the  right  to  prove 
their  contents  by  secondary  evidence.  The 
statute  of  the  United  States  referred  to  by 
appellant  (section  724,  Rev.  St  U.  S.),  and  the 
statute  of  Arkansas,  also  referred  to  by  coun- 
sel for  appellant  do  not  apply.  These  stat- 
utes simply  provide  the  manner  In  which  the 
courts  may  compel  the  production  of  books 
and  papers  by  a  party  to  a  suit  and  the  pen- 
alty to  be  imposed  for  a  failure  to  comply 
with  the  court's  order.  The  appellees  might 
have  proceeded  under  the  statute  of  Arkan- 
sas, and,  in  that  event  a  failure  on  the  part 
of  the  railway  company  to  produce  the  books 
and  papers  called  for  would  have  been  pun- 
ished by  striking  its  answer  and  defense 
from  the  files;  but  the  notice  served  upon 
the  defendant  railway  company  was  suffi- 
cient to  lay  the  foundation  for  the  Introduc- 
tion of  secondary  evidence. 

The  alleged  error  complained  of  In  para- 
graph 10,  on  page  73  of  appellant's  brief,  in 
our  opinion,  Is  without  merit  The  witness 
Broyles  was  the  father-in-law  of  the  deceas- 
ed; was  acquainted  with  him,  and  had  been 
for  a  number  of  years,  and  certainly  was 
qualified  to  testify  as  to  his  habits  and  his 
custom  with  reference  to  providing  for  his 
family;  and  we  think  that  his  testimony 
with  reference  to  the  wages  received  by  the 
deceased  as  railway  fireman  was  admissible. 
It  is  probable  that  no  witness,  except  an  offi- 
cial of  the  railway  company,  who  kept  the 
account  of  the  deceased  as  fireman,  or  the 
paymaster,  who  paid  him  monthly,  could 
have  testified  exactly  as  to  the  amount  of 
wages  received  by  the  deceased.  While  the 
appellant  infers  that  it  could  have  proved 
that  Elliott  was  in  his  private  life  a  profli- 
gate man,  It  did  not  attempt  to  give  the  name 
of  any  witness  by  which  this  proof  could  be 
made,  and  we  are  of  the  opinion  that  if  the 
deceased  had  been  the  character  of  man 
claimed  by  counsel  for  the  appellant  he 
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Would  not  have  been  In  the  employ  of  the 
-defendant  railway  company  as  a  fireman. 

There  are  three  other  questions  raised  by 
the  appellant's  brief  which  we  deem  neces- 
sary to  consider.  The  first  Is  that  the  plain- 
tiffs allege  in  their  complaint  that  the  de- 
fendant was  a  private  corporation,  "duly  In- 
corporated under  the  laws  of  the  state  of 
Missouri."  The  defendant's  answer  upon 
that  proposition  is  as  follows:  "Defendant 
denies  that  It  is  a  private  corporation,  duly 
Incorporated  under  the  laws  of  the  state  of 
Missouri."  Appellant  claims  that  the  court 
-Should  have  directed  the  Jury  to  return  a 
verdict  for  It,  because  the  plaintiff  failed  to 
prove  the  allegation  as  charged.  This  con- 
tention is  not  well  taken.  It  was  the  duty 
of  the  appellant,  if  it  had  intended  to  deny 
that  it  was  a  corporation,  or  that  It  was  a 
Missouri  corporation,  or  that,  if  it  had  been 
-a  corporation,  the  corporation  had  been  dis- 
solved, or  if  it  Intended  to  plead  misnomer, 
to  have  also  stated  the  facts.  In  the  case 
of  Express  Co.  v.  Haggard,  37  111.  466,  the 
defendant  was  sued  as  a  corporation,  which 
was  In  fact  a  limited  partnership,  and  the  de- 
nial In  its  answer  was  as  follows:  "It  de- 
nies that  the  defendant  is,  or  ever  was.  a 
corporation  organized  and  existing  under  the 
laws  of  England."  The  court  held  that  this 
was  a  negative  pregnant,— pregnant  with  the 
admission  that  the  defendant  was  a  corpora- 
tion,—and  that  it  consequently  raised  no  is- 
sue. The  plea  of  the  defendant  admitted 
that  It  was  a  corporation,  and,  by  answering 
the  pleading  as  such,  it  waived  this  objec- 
tion.  See  6  Thomp.  Corp.  §f  7677.  7678. 

The  second  question  to  be  considered  is  a 
proposition  contended  for  by  counsel  for  ap- 
pellant that  the  train  dispatcher  Barton  was  a 
fellow  servant  of  the  deceased,  and  therefore 
that  the  appellees  could  not  recover  for  that 
reason,  and  that  the  court  below  should  have 
directed  a  verdict  for  the  appellant.  The  case 
-of  Railroad  Co.  v.  Barry,  68  Ark.  198,  23  S.  W. 
1097,  was  a  case  very  similar  to  the  one  at  bar. 
In  that  case  a  fireman  was  Injured  in  a  rail- 
way collision,  and  sued  the  railroad  company, 
■claiming  that  his  injury  was  caused  by  the 
negligence  of  the  train  dispatcher  In  ordering 
the  movement  of  trains.  The  question  as  to 
whether  or  not  the  train  dispatcher  was  a  fel- 
low servant  of  the  fireman  was  directly  passed 
upon.  The  court  in  that  case  refused  to  in- 
struct the  Jury  that  the  train  dispatcher  was  a 
fellow  servant  of  the  fireman;  and  the  court  in 
-that  case  also  held  that  the  negligence  of  the 
train  dispatcher  was  the  negligence  of  the  com- 
pany, and  that  the  plaintiff  was  entitled  to  re- 
cover for  the  damage,  citing  Railway  Co.  v. 
Ross,  112  U.  S.  377,  6  Sup.  Ct.  184;  referring 
to  which  case  we  find  that  Justice  Field,  speak- 
ing for  the  court,  quotes  many  English  and 
other  authorities  to  the  effect  that  employes 
engaged  by  the  same  corporation  or  employer 
In  carrying  on  the  usual  business  of  the  corpo- 
ration or  employer  were  fellow  servants,  not- 
withstanding the  fact  of  their  being  engaged  in 


the  performance  of  different  duties  and  work 
in  different  departments  of  the  same  business, 
and  that  one  employe  could  not  recover  dam- 
ages from  the  corporation  or  employer  growing 
out  of  the  negligence  of  his  fellow  servant  He 
then  proceeds  to  show  that  this  cannot  be  re- 
garded as  a  general  rule  applicable  alike  to 
each  case  arising  from  the  negligence  of  a  co- 
laborer  or  employe^  and  cites  the  case  of  Coal 
Co.  v.  Reld,  3  Macq.  266,  and  Same  v.  Mc- 
Guire,  Id.  300,  decided  in  1858,  In  which  some 
of  the  exceptions  to  the  rule  are  stated.  Lord 
Chancellor  Chelmsford,  who  gave  the  principal 
opinion  In  the  latter  case,  referring  to  previous 
cases  in  which  the  master's  exemption  from 
liability  had  been  sustained,  said:  "In  the  con- 
sideration of  these  cases,  it  did  not  become 
necessary  to  define  with  any  great  precision 
what  was  meant  by  the  words  'common  serv- 
ice' or  'common  employment,'  and  perhaps  It 
might  be  difficult  beforehand  to  suggest  any 
exact  definition  of  them.  It  Is  necessary,  how- 
ever, In  each  particular  case,  to  ascertain 
whether  the  servants  are  fellow  laborers  in  the 
same  work,  because,  although  a  servant  may 
be  taken  to  have  engaged  to  encounter  all  risks 
which  are  incident  to  the  service  which  he  un- 
dertakes, yet  he  cannot  be  expected  to  antici- 
pate those  which  may  happen  to  him  on  occa- 
sions foreign  to  his  employment  Where  serv- 
ants, therefore,  are  engaged  in  different  de- 
partments of  duty,  an  injury  committed  by  one 
servant  upon  another  by  carelessness  of  his 
peculiar  work  is  not  within  the  exemption,  and 
the  master's  liability  attaches  In  that  case  In 
the  same  manner  as  if  the  injured  servant 
stood  in  no  such  relation  to  him."  The  lord 
chancellor  also  commented  upon  some  decisions 
of  the  Scotch  courts,  among  others  that  of  Mc- 
Naughton  v.  Railway  Co.,  19  Sess.  Cas.  Scot 
(2d  Series)  271,  and  said  that  It  might  be  "sus- 
tained without  conflicting  with  the  English 
authorities,  on  the  ground  that  the  workmen  in 
that  case  were  engaged  In  totally  different  de- 
partments of  work;  the  deceased  being  a  joiner 
or  carpenter,  who,  at  the  time  of  the  acci- 
dent, was  engaged  In  repairing  a  railway  car- 
riage, and  the  persons  by  whose  negligence  his 
death  was  occasioned  were  the  engine  driver 
and  the  persons  who  arranged  the  switches." 
And  in  the  same  case  Lord  Brougham,  after 
mentioning  the  observations  of  the  judge  ot 
the  Scottish  courts  that  an  absolute  and  In- 
flexible rule  releasing  the  master  from  respon- 
sibility In  every  case  where  one  servant  is  In- 
jured by  the  fault  of  another  was  utterly  un- 
known to  the  law  of  Scotland,  said  that  it  was 
also  utterly  unknown  to  the  law  of  England; 
and  added:  "To  bring  the  case  within  the  ex- 
emption, there  must  be  this  most  material  qual- 
ification: that  the  two  servants  must  be  men 
In  the  same  common  employment,  and  engaged 
In  the  same  common  work,  under  that  common 
employment."  Later  decisions  in  the  English 
courts  extend  the  master's  exemption  from  lia- 
bility to  cases  where  the  servant  Injured  is 
working  under  the  direction  of  a  foreman  or 
superintendent,  the  grade  of  service  of  the  1st- 
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ter  not  being  deemed  to  change  the  relation  ot 
the  two  as  fellow  servants.  Thus,  in  Wilson 
v.  Merry,  decided  in  the  house  of  lords  In  1868, 
on  appeal  from  the  court  of  sessions  of  Scot- 
land, the  submanager  of  a  coal  pit,  whose 
negligence  in  erecting  a  scaffold  which  ob- 
structed the  circulation  of  air  underneath,  and 
led  to  an  accumulation  of  fire  damp,  which  ex- 
ploded and  injured  a  workman  In  the  mine, 
was  held  to  be  a  fellow  servant  with  the  injur- 
ed party.  And  the  court  laid  down  the  rule 
that  the  master  was  not  liable  to  his  servant 
unless  there  was  negligence  on  the  master's 
part  In  that  which  he  had  contracted  with  the 
servant  to  do,  and  that  the  master,  if  not  per- 
sonally superintending  the  work,  was  only 
bound  to  select  proper  and  competent  persons 
to  do  so,  and  furnish  them  with  adequate  ma- 
terials and  resources  for  the  work;  that  when 
he  had  done  this  he  had  done  all  that  he  was 
required  to  do;  and,  if  the  persons  thus  select- 
ed were  guilty  of  negligence,  it  was  not  his 
negligence,  and  he  was  not  responsible  for  the 
consequences.  L.  R.  1  H.  L.  Sc.  326.  In  this 
case,  as  In  many  others  in  the  English  courts, 
tbe  foreman,  manager,  or  superintendent  of 
the  work  by  whose  negligence  the  Injury  was 
committed  was  himself  also  a  workman  with 
the  other  laborers,  although  exercising  a  direc- 
tion over  the  work.  The  reasoning  of  that 
case  has  been  applied  so  as  to  include,  as  con- 
tended here,  employes  of  a  corporation  in  de- 
partments separated  from  each  other;  and  it 
must  be  admitted  that  the  terms  "common  em- 
ployment," under  late  decisions  in  England, 
and  the  decisions  in  this  country  following  the 
Massachusetts  case,  are  of  very  comprehensive 
import  It  is  difficult  to  limit  them  so  as  to 
say  that  any  persons  employed  by  a  railway 
company,  whose  labors  may  facilitate  tbe  run- 
ning of  its  trains,  are  not  fellow  servants,  how- 
ever widely  separated  may  be  their  labors. 
See  Holden  v.  Railroad  Co.,  129  Mass.  268. 
But,  notwithstanding  the  number  and  weight 
of  such  decisions,  there  are,  In  this  country, 
many  adjudications  of  courts  of  great  learn- 
ing restricting  the  exemption  to  cases  where 
the  fellow  servants  are  engaged  in  the  same 
department,  and  act  under  the  same  Immediate 
direction,  and  holding  that,  within  tbe  reason 
and  principle  of  the  doctrine,  only  such  serv- 
ants can  be  considered  as  engaged  in  the  same 
common  employment.  It  Is  not,  however,  es- 
sential to  the  decision  of  the  present  contro- 
versy to  lay  down  a  rule  which  will  determine, 
In  all  cases,  what  is  to  be  deemed  such  an  em- 
ployment, even  If  It  were  possible  to  do  so. 
There  Is,  In  our  Judgment,  a  clear  distinction 
to  be  made,  in  their  relation  to  their  common 
principal,  between  servants  of  a  corporation, 
exercising  no  supervision  over  others  engaged 
with  them  in  the  same  employment,  and  agents 
of  the  corporation,  clothed  with  the  control  and 
management  of  a  distinct  department,  In 
•which  their  duty  is  entirely  that  of  direction 
and  superintendence.  A  conductor,  having  the 
■entire  control  and  management  of  a  railway 
train,  occupies  a  very  different  position  from 
61  S.W.- 


the  brakeman,  the  porters,  and  other  subordi- 
nates employed.  He  Is  In  fact,  and  should  be 
treated  as,  the  personal  representative  of  the 
corporation,  for  whose  negligence  it  Is  respon- 
sible to  subordinate  servants.  This  view  of 
his  relation  to  the  corporation  seems  to  us  a 
reasonable  and  a  Just  one,  and  it  will  insure 
more  care  in  the  selection  of  such  agents,  and 
thus  give  greater  security  to  the  servants  en- 
gaged under  him,  in  an  employment  requiring 
the  utmost  vigilance  on  their  part,  and  prompt 
and  unhesitating  obedience  to  bis  orders.  The 
rule  which  applies  to  such  agents  of  one 
railway  corporation  must  apply  to  all,  and 
many  corporations  operate  every  day  several 
trains  over  hundreds  of  miles,  at  great  distan- 
ces apart,  each  being  under  the  control  and 
direction  of  a  conductor  specially  appoint- 
ed for  its  management  We  know,  from  the 
manner  in  which  railways  are  operated,  that, 
subject  to  the  general  rules  and  orders  of 
the  directors  of  the  companies,  the  conduc- 
tor has  entire  control  and  management  of 
the  train  to  which  he  is  assigned.  He  di- 
rects when  it  shall  start,  at  what  speed  It 
shall  run,  at  what  stations  it  shall  stop,  and  for 
what  length  of  time,  and  everything  essential 
to  Its  successful  movements,  and  all  persons 
employed  on  it  are  subject  to  his  orders.  In 
no  proper  sense  of  the  terms  is  he  a  fellow 
servant  with  the  fireman,  the  brakemen,  the 
porters,  and  the  engineer.  The  latter  are  fel- 
low servants  in  the  running  of  the  train  un- 
der his  direction,  who,  as  to  them  and  the 
train,  stands  in  the  place  of  and  represents  the 
corporation.  As  observed  by  Mr.  Wharton  in 
his  valuable  treatise  on  the  Law  of  Negligence: 
"It  has  sometimes  been  said  that  a  corporation 
is  obliged  to  act  always  by  servants,  and  that 
it  is  unjust  to  impute  to  it  personal  negligence 
in  cases  where  it  Is  impossible  for  It  to  be  neg- 
ligent personally.  But,  If  this  be  true,  it  would 
relieve  corporations  from  all  liability  to  serv- 
ants. The  true  view  is  that,  as  corporations  can 
act  only  through  superintending  officers,  the 
negligences  of  those  officers,  with  respect  to 
other  servants,  are  the  negligences  of  the  cor- 
poration." Section  232a.  The  author,  in  a 
note,  refers  to  Brlckner  v.  Railroad  Co.,  de- 
cided in  the  supreme  court  of  New  York,  and 
afterwards  affirmed  In  the  circuit  court  of  ap- 
peals, and  to  Malone  v.  Hathaway,  decided  in 
the  latter  court  in  which  opinions  are  ex- 
pressed in  conformity  with  his  views.  These 
opinions  are  not,  it  is  true,  authoritative,  for 
they  do  not  cover  the  precise  points  In  Judg- 
ment but  were  rather  expressed  to  distin- 
guish the  questions  thus  arising  from  those 
then  before  the  court  They  indicate,  how- 
ever, the  disposition  to  ingraft  a  limitation  up- 
on the  general  doctrine  as  to  the  master's  ex- 
emption from  liability  to  a  servant  for  the 
negligence  of  their  fellows,  when  a  corpora- 
tion is  the  principal  and  acts* through  superin- 
tending agents.  Thus,  in  the  first  case,  the 
court  said:  "A  corporation  cannot  act  per- 
sonally. It  requires  some  person  to  superin- 
tend structures,  to  purchase  and  control  the 
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running  of  can,  to  employ  and  discharge  men, 
and  provide  all  needful  appliances.  This  can 
only  be  done  •  by  agents.  When  the  directors 
themselves  personally  act  as  such  agents,  they 
are  the  representatives  of  the  corporation. 
They  are  then  the  executive  head  or  master. 
Their  acts  are  the  acts  of  the  corporation. 
The  duties  above  described  are  the  duties  of 
the  corporation.  When  these  directors  ap- 
point some  person  other  than  themselves  to 
superintend  and  perform  all  these  executive 
duties  for  them,  then  such  appointee,  equally 
with  themselves,  represents  the  corporation  as 
master  in  all  those  respects.  And  though,  in 
the  performance  of  these  executive  duties, 
he  may  be  and  is  a  servant  of  the  corpora- 
tion, he  is  not  In  those  respects  a  'co-serv- 
ant,' a  'co-laborer,'  a  'co-employe1,'  in  the  com- 
mon acceptation  of  those  terms,  any  more  than 
is  a  director  who  exercises  the  same  authori- 
ty." 2  Lans.  516,  affirmed  in  49  N.  Y.  672. 
And  In  Malone  v.  Hathaway,  in  the  court  of 
appeals,  Judge  Allen  says:  "Corporations  nec- 
essarily acting  by  and  through  agents,  those 
having  the  superintendence  of  various  depart- 
ments, with  delegated  authority  to  employ  and 
discharge  laborers  and  employes,  provide  ma- 
terials and  machinery  for  the  service  of  the 
corporation,  and  generally  direct  and  control, 
under  powers  and  instructions  from  the  direct- 
ors, may  well  be  regarded  as  the  representa- 
tives of  the  corporation,  charged  with  the  per- 
formance of  its  duties,  exercising  the  discre- 
tion ordinarily  exercised  by  principals,  and, 
within  the  limits  of  delegated  authority,  the 
acting  principal.  These  acts  are  in  such  case 
the  acts  of  the  corporation,  for  which  and  for 
whose  neglect  the  corporation,  within  adjudged 
cases,  must  respond,  as  well  to  the  other  serv- 
ants of  the  company  as  to  strangers.  They  are 
treated  as  the  general  agents  of  the  corporation 
in  the  several  departments  committed  to  their 
care."  64  N.  Y.  5-12.  See,  also,  Corcoran  v. 
Holbrook,  59  N.  Y.  517.  In  Railroad  Co.  v. 
Stevens,  the  supreme  court  of  Ohio  held  that 
where  a  railroad  company  placed  the  engineer 
in  its  employ  under  the  control  of  a  conductor 
of  its  train,  who  directed  when  the  cars  were 
to  start  and  when  to  stop,  it  was  liable  for  an 
injury  received  by  him  caused  by  the  negli- 
gence of  the  conductor.  20  Ohio,  415.  There 
a  collision  between  two  trains  occurred  In  con- 
sequence of  the  omission  of  the  conductor  to 
Inform  the  engineer  of  a  change  of  places  in 
the  passing  of  trains  ordered  by  the  company. 
Exemption  from  liability  was  claimed,  on  the 
ground  that  the  engineer  and  conductor  were 
fellow  servants,  and  that  the  engineer  had  In 
consequence  taken,  by  his  contract  of  service, 
the  risk  of  the  negligence  of  the  conductor, 
and  also  that  public  policy  forbade  a  recov- 
ery in  such  cases.  But  the  court  rejected  both 
positions.  To  the  latter  it  very  pertinently  ob- 
served that  it  was  only  when  the  servant  had 
himself  been  careful  that  any  right  of  action 
could  accrue  to  him,  and  that  it  was  not  likely 
that  any  would  be  careless  of  their  lives  and 
persons  or  property  merely  because  they  might 


have  a  right  of  action  to  recover  for  Injuries  re- 
ceived. "If  men  are  Influenced,"  said  the 
court,  "by  such  remote  considerations,  to  be 
careless  of  what  they  are  likely  to  be  most 
careful  about,  it  has  never  come  under  our  ob- 
servation. We  think  the  policy  Is  clearly  on 
the  other  side.  It  is  a  matter  of  universal  ob- 
servation that,  In  any  extensive  business  where 
many  persons  are  employed,  the  care  and  pru- 
dence of  the  employer  is  the  surest  guaranty 
against  mismanagement  of  any  kind."  In 
Railroad  Co.  v.  Keary,  3  Ohio  St  201,  the  same 
court  affirmed  the  doctrine  just  announced,  and 
decided  that  when  a  brakeman  in  the  employ 
of  a  railroad  company,  on  a  train  under  the 
control  of  a  conductor  having  exclusive  com- 
mand, was  injured  by  the  carelessness  of  the 
conductor,  the  company  was  responsible;  hold- 
ing that  the  conductor  in  such  case  was  the 
sole  and  immediate  representative  of  the  com- 
pany, upon  which  rested  the  obligation  to  man- 
age the  train  with  skill  and  care.  In  the 
course  of  an  elaborate  opinion,  the  court  said 
that,  from  the  very  nature  of  the  contract  of 
service  between  the  company  and  the  em- 
ployes, the  company  was  under  obligation  to 
them  to  superintend  and  control  with  skill  and 
care  the  dangerous  force  employed,  upon 
which  their  safety  so  essentially  depended. 
"For  this  purpose,"  said  the  court,  "the  con- 
ductor is  employed,  and  in  this  he  directly  rep- 
resents the  company.  Thay .  contract  for  and 
engage  his  care  and  skill.  They  commission 
him  to  exercise  that  dominion  over  the  opera- 
tions of  the  train  which  essentially  pertains  to 
the  prerogatives  of  the  owner,  and  in  Its  exer- 
cise he  stands  In  the  place  of  the  owner,  and 
Is  in  the  discharge  of  a  duty  which  the  owner, 
as  a  man  and  a  party  to  the  contract  of  serv- 
ice, owes  to  those  placed  under  him,  and  whose 
Uvea  may  depend  on  his  fidelity.  His  win 
alone  controls  everything,  and  it  is  the  will  of 
the  owner  that  his  intelligence  alone  should  be 
trusted  for  this  purpose.  This  service  is  not 
common  to  him  and  the  hands  placed  under 
him.  They  have  nothing  to  do  with  It  His 
duties  and  their  duties  are  entirely  separate 
and  distinct  although  both  are  necessary  to 
produce  the  result  It  is  his  to  command,  and 
theirs  to  obey  and  execute.  No  service  is  com- 
mon that  does  not  admit  a-  common  participa- 
tion, and  no  servants  are  fellow  servants  when 
one  Is  placed  in  control  over  the  other."  In 
Railroad  Co.  v.  Collins,  2  Duv.  114,  the  subject 
was  elaborately  considered  by  the  court  of  ap- 
peals of  Kentucky.  And  It  held  that  In  all 
those  operations  which  require  care,  vigilance, 
and  skill,  and  which  are  performed  through 
the  Instrumentality  of  superintending  agents, 
the  invisible  corporation,  though  never  ac- 
tually, is  yet  always  constructively,  present 
through  its  agents  who  represent  it  and  whose 
acts,  within  their  representative  spheres,  are 
Its  acts;  that  the  rule  of  the  English  courts, 
that  the  company  Is  not  responsible  to  one  of 
Its  servants  for  an  injury  inflicted  from  the 
neglect  of  a  fellow  servant  was  not  adopted  to 
Its  full  extent  In  that  state,  and  was  regarded 
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there  as  anomalous,  inconsistent  with  principle 
and  public  policy,  and  unsupported  by  any 
good  and  consistent  reason.  In  commenting 
upon  this  decision,  in  his  treatise  on  the  Law 
of  Hallways,  Redfield  speaks  with  emphatic  ap- 
proval of  the  declaration  that  the  corporation 
Is  to  be  regarded  as  constructively  present  in 
all  acts  performed  by  its  general  agents  within 
the  scope  of  their  authority.  "The  consequen- 
ces of  mistake  or  misapprehension  upon  this 
point,"  says  the  author,  "have  led  many  courts 
into  conclusions  greatly  at  variance  with  the 
common  Instincts  of  reason  and  humanity, 
and  have  tended  to  Interpose  an  unwarran- 
table shield  between  the  conduct  of  railway 
employes  and  the  just  responsibility  of  the 
company.  We  trust  that  the  reasonableness 
and  Justice  of  this  construction  will  at  no 
distant  day  induce  its  universal  adoption." 
1  Redf.  R.  R.  564.  There  are  decisions  In 
the  courts  of  other  states,  more  or  less  In 
conformity  with  those  cited  from  Ohio  and 
Kentucky,  rejecting  or  limiting,  to  a  great- 
er or  less  extent,  the  master's  exemption  from 
liability  to  a  servant  for  the  negligent  con- 
duct of  his  fellows.  We  agree  with  them  in 
holding,  and  the  present  case  requires  no  fur- 
ther decision,  that  the  conductor  of  a  rail- 
way train,  who  commands  its  movements,  di- 
rects when  it  shall  start,  at  what  stations  it 
shall  stop,  at  what  speed  it  shall  run,  and  has 
the  general  management  of  it,  and  control  over 
the  persons  employed  upon  It,  represents  the 
company,  and  therefore  that  for  injuries  re- 
sulting from  bis  negligent  acts  the  company  is 
responsible.  If  such  a  conductor  does  not  rep- 
resent the  company,  then  the  train  is  operated 
without  any  representative  of  Its  owner. 

If,  now,  we  apply  these  rules  of  the  rela- 
tion of  a  train  dispatcher  of  railway  trains 
to  the  company  and  to  the  subordinates  on 
trains  under  his  direction,  the  objections 
urged  to  the  rulings  of  the  court  below  will 
be  readily  disposed  of.  The  purport  of  the 
court's  rulings  touching  the  liability  of  the 
company  is  that  the  train  dispatcher  and 
fireman,  though  both  employes,  were  not 
"fellow  servants,"  in  the  sense  in  which  that 
term  is  used  in  the  decisions;  that  the  for- 
mer was  the  representative  of  the  company, 
standing  in  its  place  and  stead  In  the  run- 
ning of  its  trains,  and  that  the  latter  was, 
In  that  particular,  bis  subordinate;  and  that 
for  the  former's  negligence,  by  which  the 
latter  was  Injured,  the  company  was  respon- 
sible. 

It  was  not  disputed  on  the  trial  below  that 
the  collision  which  caused  the  death  of  the 
fireman  was  the  result  of  the  negligence  of 
the  train  dispatcher,  and  hence  was  attribu- 
table to  the  negl'gence  of  the  appellant  com- 
pany. See  Sheeban  v.  Railroad  Co.,  91  N. 
Y.  332;  Smith  v.  Railway  Co.,  92  Mo.  359,  4 
S.  W.  129;  Darrigan  v.  Railroad  Co.,  52 
Conn.  285;  Railroad  Co.  v.  McLannan,  84 
TJL  109;  Railroad  Co.  v.  McKenzIe,  81  Va. 
71;  Cooley,  Torts,  564.  In  the  case  of  Rail- 
road Co.  v.  Camp,  13  C.  C.  A.  233,  65  Fed. 


952,  this  question  was  Involved  and  directly 
passed  upon.  The  court,  in  substance,  held 
as  follows:  A  train  dispatcher,  who  has 
complete  control  of  all  trains  on  a  division 
of  a  railroad,  is  not  a  fellow  servant  of  an 
engineer  of  a  train  running  on  such  division, 
either  at  common  law  or  under  the  statute 
of  Ohio.  Judge  Taft  delivered  the  opinion 
of  the  court  in  that  case,  and  the  conclusion 
was  that  a  person  who  was  merely  a  tele- 
graph operator;  and  who  has  no  authority 
to  direct  the  movement  of  trains,  is  a  fellow 
servant  of  a  fireman  or  engineer;  but  that 
a  train  dispatcher,  who  has  the  power  and 
authority,  acting  in  the  name  of  the  super- 
intendent, to  direct  the  movement  of  trains, 
would  not  be  a  fellow  servant,  and  the  rail- 
road company  would  be  liable  for  his  negli- 
gence. 

The  third  and  last  question  raised  by  the 
appellant  in  its  brief  Is  that  the  right  of 
survivorship  of  actions  by  the  widow  and 
heirs  against  one  who  wrongfully  killed  the 
husband  and  father  does  not  exist  in  the 
Indian  Territory,  and  that  for  that  reason 
the  court  should  have  directed  a  verdict  for. 
the  railway  company.  As  this  question  has 
been  directly  passed  upon  by  the  United 
States  circuit  court  of  appeals  for  the  Eighth 
circuit  in  the  case  of  Coal  Co.  v.  Bevil,  10  O. 
C.  A.  41,  61  Fed.  757,  which  court  holds  that 
the  right  of  action  does  survive  in  the  widow 
and  heirs,  this  court  la  bound  by  the  deci- 
sion of  the  circuit  court  of  appeals.  No  er- 
rors appearing  in  the  record  in  this  case,  the 
judgment  of  the  lower  court  is  affirmed. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


PYBOS  et  aL  t.  McLAUGHLIN  et  al.  • 
(Court  of  Appeals  of  Indian  Territory.  Jnne  12, 
1899.) 

UNLAWFUL,    DETAINER  —  JUDGMENT— RECOV- 
ERY BY  TENANT  FOR  IMPROVEMENTS. 

In  an  action  for  unlawful  detainer,  where- 
in plaintiff  files  a  bond  and  takes  possession  of 
the  premises,  and  in  which  defendants  admit 
plaintiffs  title,  and  set  np  improvements  as  ten- 
ants, and  an  agreement  that  they  should  retain 
possession  until  the  improvements  were  paid 
for,  a  judgment  that  plaintiff  Is  entitled  to  pos- 
session, and  awarding  damages  to  defendant,  is 
erroneous,  for  the  reason  that  defendant  cannot 
recover  for  Improvements  in  this  action,  and 
there  could  have  been  no  damages  for  wrongful 
eviction. 

Appeal  from  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory;  be- 
for  Justice  Constantine  B.  Kllgore,  May  4, 
1896. 

Action  for  unlawful  detainer  by  J.  C.  Pybos 
and  others  against  Mary  E.  McLaughlin  and 
another.  From  a  judgment  in  favor  of  defend- 
ants, plaintiffs  appealed.  Reversed. 

On  January  9,  1895,  A.  C.  Mays  instituted 
nnlawful  detainer  proceedings  against  George 
W.  McLaughlin,  Sam  McLaughlin,  and  others, 
for  the  possession  of  about  125  acres  of  land  in 
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the  Chickasaw  Nation,  executed  bond,  with  J. 
C.  Pybos  and  others  as  surety,  and  took  pos- 
session of  the  property.  Prior  to  the  trial,  the 
death  of  George  W.  McLaughlin  being  suggest- 
ed, the  court  ordered  that  his  widow,  Mary  E. 
McLaughlin,  be  made  a  party  defendant.  Aft- 
erwards Mary  E.  and  Sam  McLaughlin  filed 
separate  answers,  admitting  that  they  had  leas- 
ed the  land  described  by  plaintiff— the  one 
about  75  acres,  and  the  other  about  46  acres,— 
alleging  that  they  had  paid  the  rent  therefor, 
but  that,  under  an  agreement  with  the  plain- 
tiff, they  were  to  make  improvements  on  the 
premises,  and  were  to  retain  possession  until 
such  Improvements  were  paid  for.  The  other 
defendants  answered,  denying  tenancy,  and 
claiming  no  rights  in  the  suit.  A  trial  was 
had,  resulting  in  a  verdict  for  Mary  E.  Mc- 
Laughlin for  possession  of  72  acres  of  land 
and  $288  damages,  and  for  Sam  McLaughlin 
for  46  acres  of  land  and  $184  damages;  and 
judgment  was  rendered  against  the  plaintiff 
and  his  sureties  for  such  damages,  and  restor- 
ing possession  of  the  premises  to  the  defend- 
ants named.  On  May  4,  1896,  this  Judgment, 
in  so  far  as  It  restored  the  premises  to  the  pos- 
'  session  of  the  defendants,  was,  by  agreement 
of  the  defendants,  by  the  court  set  aside.  Aft- 
erwards, on  May  9,  1896,  the  court,  on  its  own 
motion,  set  aside  the  verdict  of  the  Jury  award- 
ing the  defendant  Sam  McLaughlin  $188  dam- 
ages, and  ordered  that  he  take  nothing  in  the 
suit,  and  reduced  the  damages  assessed  in  fa- 
vor of  Mary  EX  McLaughlin  to  the  sum  of  $108, 
and  rendered  judgment  in  her  favor  against 
the  plaintiff  A.  C.  Mays  and  his  sureties  for 
this  amount  From  this  judgment  an  appeal 
Is  taken. 

B.  D.  Davidson  and  Dorset  Carter,  for  appel- 
lants. R.  N.  Coffee,  J.  W.  Cherryholmes,  and 
J.  L.  Abernathy,  for  appellees. 

CLAYTON,  J.  (after  stating  the  facts).  The 
case  presented  for  our  consideration  Is  a  suit 
for  unlawful  detainer,  wherein  the  plaintiff  is 
awarded  possession  of  the  premises,  and  the 
defendant  given  Judgment  for  damages.  The 
judgment  does  not  state  what  the  damages  are 
for,  but,  as  the  only  damage  that  could  accrue 
to  a  defendant  in  an  action  of  this  kind  would 
be  by  reason  of  a  wrongful  eviction,  it  must 
be  presumed  that  this  was  the  element  of  dam- 
ages. But  as  the  court,  by  its  last  judgment, 
found  that  the  defendant  was  not  entitled  to 
the  possession  of  the  property,  she  could  not 
nave  been  wrongfully  evicted,  and  hence  could 
not  have  been  damaged.  The  question  of  im- 
provements placed  upon  the  premises  by  de- 
fendant cuts  no  figure  in  the  case,  as  they 
could  not  have  been  assessed  as  damages  in 
the  casp,  the  court  having  found  that  defend- 
ant was  not  entitled  to  possession  of  the  prem- 
ises, and  therefore  there  could  have  been  no 
agreement  that  the  Improvements  were  to  hold 
the  place  until  paid  for.  Therefore,  if  the 
court  awarded  the  sum  of  $108  as  damages 
for  wrongful  eviction,  It  was  error,  as  defend- 


ant was  not  entitled  to  the  possession  of  the 
premises;  and  if  it  was  for  the  value  of  the 
improvements,  the  court  erred  in  rendering 
such  judgment,  for,  as  the  law  then  stood,  a 
simple  claim  for  improvements  could  not  have 
been  adjudicated  in  a  suit  of  this  kind.  The 
judgment  of  the  lower  court  Is  reversed  and 
remanded. 

TOWNSEND  and  THOMAS,  JJ.,  concur. 


WARWICK  v.  KINGMAN  et  aJL 

(Court  of  Appeals  of  Indian  Territory.   June  12, 
1899.) 

REVIEW— DENIAL  OF  TRIAL  BY  JURY. 
Unless  a  trial  by  jury,  to  which  a  party  is 
entitled  under  Const.  U.  S.  Amend,  art.  7.  is 
waived  in  one  of  the  ways  prescribed  by  Mansf. 
Dig.  {  5148,  a  judgment  on  a  trial  without  a 
jury  against  a  party  who  demanded  it  will  be 
reversed. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Constaatine  B.  Kilgore,  No- 
vember 28,  1896. 

Action  by  Kingman  &  Co.  against  Dan 
Warwick.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed. 

This  action  was  brought  by  Kingman  & 
Co.  in  the  United  States  commissioner's  court 
at  Purcell  to  recover  the  possession  of  "one 
gray  mare,  ten  years  old,  named  Kate, 
weight  about  1,200  pounds,  and  one  sorrel 
mare,  eight  years  old,  named  'DoV  weight 
about  1,200  pounds,"  alleged  to  be  of  the 
value  of  $50  each,  from  Dan  Warwick,  the 
appellant  herein;  the  appellees  claiming  the 
right  to  the  possession  of  the  mares  sued  for 
by  virtue  of  a  chattel  mortgage  executed  by 
one  J.  J.  Cunningham  to  them,  which  was 
not  paid.  Defendant,  Warwick,  answered, 
denying  that  the  plaintiffs  held  a  mortgage 
on  these  mares;  that  they  were  entitled  to 
their  possession,  were  the  owners  thereof,  or 
held  the  legal  title  thereto,  or  were  Interested 
therein,— and  alleged  that  he  was  a  livery 
stable  keeper  at  Purcell;  that  these  mares 
were  brought  to  his  stable  on  December  & 
1885,  and  that  there  was  owing  him  for  the 
feed  and  care  of  same  $36.05,  for  which 
amount  he  claimed  a  Hen  superior  to  that  of 
the  plaintiffs;  that  these  mares  had  been 
sold  under  the  provisions  of  the  statute  re- 
lating to  liens  and  livery  stable  keepers,  to 
satisfy  his  lien,  and  that  he  himself  had  pur 
chased  at  the  sale,  and  was  the  owner  of, 
the  mares  sued  for.  Judgment  was  rendered 
In  favor  of  Kingman  &  Co.  In  the  United 
States  commissioner's  court,  and  also  in  the 
United  States  court,  at  Purcell,  and  against 
the  defendant,  Dan  Warwick,  for  the  posses- 
sion of  the  mares,  or  for  $50  their  value,  and 
a  motion  for  a  new  trial  was  made  and  over- 
ruled, and  an  appeal  prayed  and  allowed  to 
this  court 
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Hocker  &  Woods,  for  appellant  J.  F. 
Sharp,  for  appellees. 

THOMAS,  J.  (after  stating  the  facts).  The 
ilrst  error  assigned  by  appellant  Is  that  the 
trial  court  erred  In  denying  him  a  trial  by 
jury.  The  bill  of  exceptions  which  was  al- 
lowed by  the  trial  court,  and  made  a  part  of 
the  record  in  this  case,  contains  the  follow- 
ing recital:  "Mr.  Hocker:  Still  objecting  to 
the  way  and  manner  of  proceeding  herein, 
and  not  waiving  the  right  to  a  trial  by  jury, 
and  still  demanding  a  jury  trial,  we  do  not 
care  to  introduce  any  testimony."  In  the 
certificate  of  the  Judge  of  the  trial,  at  the 
end  of  the  bill  of  exceptions  which  had  been 
presented  to  him  by  the  attorneys  for  the  ap- 
pellant, and  which  were  modified  by  him, 
the  following  appears:  "The  defendant's 
counsel  did  not  distinctly  waive  a  trial  by 
jury  by  any  declaration  in  open  court"  Ar- 
ticle 7  of  the  amendments  to  the  constitution 
of  the  United  States  provides  that  "in  suits 
at  common  law  where  the  value  In  controver- 
sy shall  exceed  twenty  dollars,  the  right  of  a 
trial  by  jury  shall  be  preserved."  Section 
5148  of  Mansfield's  Digest  adopted  by  con- 
gress, and  put  in  force  in  the  Indian  Terri- 
tory, reads  as  follows:  "The  trial  by  Jury 
may  be  waived  by  the  parties  in  actions 
arising  on  contract  and,  with  the  assent  of 
the  court  in  other  actions  in  the  following 
manner.  First  By  failing  to  appear  at  the 
trial.  Second.  By  written  consent  in  person 
or  by  attorney  filed  with  the  clerk.  Third. 
By  oral  consent  in  open  court  entered  on  the 
record."  We  have  certainly  read  the  entire 
record  in  this  case,  including  the  bill  of  ex- 
ceptions presented  to  the  trial  court  by  the 
attorneys  for  the  appellant  and  the  certifi- 
cate of  the  trial  judge,  In  which  the  bill  of 
exceptions  as  presented  was  modified  to  a 
certain  extent  and  we  are  of  the  opinion 
that  the  appellant  properly  demanded  a  trial 
by  jury,  and  was  entitled  to  It,  and  that  this 
right  was  not  waived  by  him  in  any  way 
as  provided  by  the  above  statute.  It  is  not 
contended  that  the  appellant  failed  to  appear 
at  the  trial,  but  on  the  contrary,  the  record 
shows  that  he  did  appear.  It  is  not  con- 
tended that  tbe  written  consent  of  the  ap- 
pellant In  person  or  by  his  attorney,  waiving 
a  trial  by  jury,  was  filed  with  tbe  clerk,  nor 
does  the  record  disclose  that  such  was  the 
case.  It  Is  not  contended  that  the  appellant, 
by  oral  consent  in  open  court  entered  on  the 
record,  waived  a  trial  by  Jury,  nor  does  the 
record  anywhere  disclose  that  he  did;  but, 
on  the  contrary,  the  judge  at  the  trial  court 
certifies  that  he  did  not.  We  are  of  the  opin- 
ion that  in  all  cases  where  the  rlgbt  to  a  trial 
by  jury  is  guarantied  by  the  constitution  of 
the  United  States  it  Is  the  duty  of  the  trial 
court  to  tender  to  the  parties  a  trial  jury 
with  a  free  and  open  hand,  and  we  are  un- 
willing to  approve  of  any  record  where  this 
right  is  seemingly  refused  or  abridged.  It 
has  been  said  that  tbe  right  to  a  trial  by 


jury  "Is  the  bulwark  of  American  liberties." 
This  right  was  contended  for  by  the  barons 
of  England  when  they  wrung  from  King 
John,  at  Runnymeade,  the  Magna  Charta,  la 
which  It  was  provided  that  no  Englishman 
should  be  deprived  of  his  possessions  except 
by  tbe  judgment  of  his  peers;  and  this  right 
was  afterwards  incorporated  into  the  con- 
stitution of  the  United  States,  which  Is  the 
fundamental  law  of  the  land;  and  it  is  the 
duty  of  this  court  to  see  that  this  right, 
which  is  most  cherished  by  the  American 
people,  is  preserved.  For  the  reasons  stated, 
the  judgment  of  tbe  trial  court  herein  is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 

SPRINGER,  O.  X,  and  CLAYTON  and 
TOWNSEND,  JJ.,  concur. 


BALDWIN  et  aL  v.  F ARRIS. 
(Court  of  Appeals  of  Indian  Territory.  June  12, 
1899.) 

APPEAL,  FROM  UNITBD  STATUS  COMMIS- 
SIONER. 

Under  Act  Cong.  March  1,  1895  (28  Stat. 
695),  providing  that  no  appeal  shall  be  allowed 
from  a  judgment  of  a  United  States  commis- 
sioner not  exceeding  $20,  exclusive  of  costs, 
plaintiff  cannot  appeal  from  a  United  States  com- 
missioner's judgment  dismissing  his  action, 
though  the  amount  sued  for  exceeded  $20. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Constantine  B.  Kllgore,  Feb- 
ruary 9,  1897. 

Attachment  by  D.  M.  Farris  against  F.  D. 
Baldwin  In  a  United  States  commissioner's 
court  From  a  Judgment  for  defendant, 
plaintiff  appealed  to  the  district  court  and 
from"  a  Judgment  of  that  court  for  plaintiff, 
defendant  and  the  surety  on  his  forthcoming 
bond  appeal.   Reversed  and  dismissed. 

This  action  was  brought  by  the  plaintiff 
and  appellee,  D.  M.  Farris,  on  November  19, 
1896,  before  a  United  States  commissioner,  at 
Chickasha,  In  the  Southern  district,  against 
the  appellant  F.  D.  Baldwin,  to  recover  upon 
a  judgment  rendered  In  his  favor  by  the  pro- 
bate court  of  Oklahoma  Territory,  against 
the  said  F.  D.  Baldwin,  for  the  sum  of  $123, 
and  $73.60  costs.  An  affidavit  and  bond  for 
attachment  were  filed  at  the  same  time,  and 
on  the  20th  day  of  November,  1896,  the  writ 
of  summons  and  writ  of  attachment  were 
personally  served  upon  the  defendant  and  ap- 
pellant F.  D.  Baldwin,  and  a  levy  made  under 
the  writ  of  attachment  On  January  4,  1897, 
a  trial  was  had  before  the  United  States  com- 
missioner, all  the  parties  being  present  and 
a  judgment  was  rendered  by  the  commis- 
sioner, In  favor  of  the  defendant  F.  D.  Bald- 
win, quashing  the  writ  of  attachment  and  dis- 
missing the  action,  from  which  Judgment  the 
plaintiff,  D.  M.  Farris,  appellee  here,  took  an 
appeal  to  the  United  States  court  at  Chleka- 
sha, Southern  district  where,  at  the  trial,  a 
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judgment  was  rendered  In  his  favor  for  $196.- 
60,  and  costs,  and  sustaining  the  attachment 
From  this  judgment  the  defendant,  F.  D. 
Baldwin,  and  the  surety  on  his  forthcoming 
bond,  prayed  and  were  allowed  an  appeal  to 
this  court 

Charles  M.  Fechhelmer  and  F.  A.  Fisher, 
for  appellants.  P.  B.  Monlcal  and  R.  W. 
Shepherd,  for  appellee. 

THOMAS,  J.  (after  stating  the  facts).  Nu- 
merous errors  are  alleged  by  counsel  for  ap- 
pellants In  their  motion  for  a  new  trial,  bill 
of  exceptions,  and  brief,  but  we  are  confront- 
ed with  the  inquiry  as  to  whether  or  not  the 
plaintiff,  appellee  here,  D.  M.  Farris,  could 
legally  appeal  from  the  judgment  of  the 
United  States  commissioner,  quashing  his  at- 
tachment and  dismissing  his  action;  and,  if 
not  the  United  States  court  for  the  Southern 
district  at  Chlckasha,  did  not  have  jurisdic- 
tion of  this  cause.  Section  4  of  the  act  of 
congress  approved  March  1,  1895  (28  Stat 
695),  relating  to  the  Indian  Territory,  reads 
as  follows:  "Provided,  that  no  appeal  shall 
be  allowed  in  civil  cases  where  the  amount  of 
the*  judgment  exclusive  of  costs,  does  not  ex- 
ceed twenty  dollars."  This  refers  to  all  civil 
cases  tried  by  United  States  commissioners  in 
the  Indian  Territory,  and  no  appeal  is  allowed 
in  such  cases  where  the  judgment  exclusive 
of  costs,  does  not  exceed  $20.  This  question 
was  presented  to  this  court  at  the  present 
term  In  a  similar  case,— that  of  Hardware  Co. 
v.  Brittain,  reported  in  48  S.  W.  1069.  Inas- 
much as  the  judgment  of  the  United  States 
commissioner  in  this  cause  was  not  for  a  sum 
exceeding  the  sum  of  $20,  exclusive  of  costs, 
the  United  States  court  for  the  Southern  dis- 
trict of  the  Indian  Territory  was  without  Ju- 
risdiction, and  its  Judgment  is  reversed,,  and 
the  cause  dismissed.  Reversed  and  dis- 
missed. 

SPRINGER,  O.  J.,  and  CLAYTON  and 
TOWNSEND,  JJ.,  concur. 


MORROW  v.  BURNET. 

(Court  of  Appeals  of  Indian  Territory.  June  12, 
1899.) 

UNITED  STATES  COMMISSIONERS  —  JURISDIC- 
TION—ACTION  FOR  REMOVING  IMPROVE- 
MENTS FROM  LANDS— APPEAL. 

1.  Buildings  and  fences,  placed  on  lands  by  an 
occupant  under  an  agreement  with  the  owner 
that  he  may  remove  them,  or  that  the  owner 
shall  pay  for  them  If  not  removed,  do  not  be- 
come fixtures;  and  hence  an  action  by  a  trans- 
feree of  the  owner  against  the  occupant  for 
damages  for  removing  them  is  within  the  juris- 
diction of  the  United  States  commissioner's 
court,  not  being  an  action  for  trespass  to  realty. 

2.  Under  Act  Cong.  March  1,  1895  (28  Stat. 
695),  providing  that  no  appeal  shall  be  allowed 
from  a  judgment  of  a  United  States  commis- 
sioner not  exceeding  $20,  exclusive  of  costs, 
plaintiff  cannot  appeal  from  a  commissioner's 
judgment  that  he  take  nothing,  and  that  defend- 
ant recover  costs. 


Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  Constantlne  B.  KUgore. 
February  S,  1897. 

Action  by  E.  S.  Burney  against  T.  T.  Mor- 
row In  United  States  commissioner's  court 
From  a  Judgment  for  defendant  plaintiff  ap- 
pealed to  the  district  court  and  from  a  judg- 
ment of  that  court  for  plaintiff,  defendant 
appeals.    Reversed  and  dismissed. 

This  action  was  brought  before  a  United 
States  commissioner,  at  Chlckasha,  by  the 
appellee,  E.  S.  Burney,  against  the  appellant 
T.  T.  Morrow,  to  recover  the  sum  of  $100 
damages,  alleging  in  his  complaint  that  the 
appellant  "did  on  or  about  the  9th  day  of 
January,  1896,  without  authority  or  permis- 
sion from  plaintiff,  enter  said  premises  (a 
farm  south  of  and  adjoining  the  old  town  of 
Fred,  L  T.),  and  take  therefrom,  and  carry 
away  and  appropriate  to  his  own  use  and 
benefit,  said  dwelling  house,  granary,  chick- 
en house,  and  smoke  house;  that  said  defend- 
ant did  enter  said  premises,  and  tear  down 
and  remove  the  fencing  from  said  premises, 
and  carry  away  and  appropriate  the  same 
to  his  own  use  and  benefit;  that  plaintiff,  by 
reason  of  the  loss  and  removal  of  said  prop- 
erty from  said  premises,  has  been  damaged 
In  the  sum  of  $100."  Defendant  answered 
orally,  denying  each  allegation,  and  also  de- 
nied the  Jurisdiction  of  the  commissioner  to 
hear  and  determine  the  cause.  A  trial  was 
had  before  a  Jury  in  the  commissioner's 
court,  which  returned  a  verdict  in  favor  of 
the  defendant  (appellant  here),  and  judg- 
ment was  rendered  against  the  appellee  for 
costs,  from  which  he,  the  appellee,  took  an 
appeal  to  the  United  States  court  at  Chlck- 
asha; the  defendant  there  demurring  to  the 
plaintiff's  complaint  for  the  reason  that  the 
court  was  without  jurisdiction,  the  action  be- 
ing one  to  recover  damages  for  trespass  to 
real  estate,  and  that  the  commissioner  had  no 
jurisdiction  to  entertain  such  an  action,  and 
that  the  United  States  court  had  no  jurisdic- 
tion upon  appeal.  It  does  not  appear  that 
this  demurrer  was  ever  acted  upon,  but  the 
cause  was  tried  anew  in  the  United  States 
court,  and  verdict  and  Judgment  was  had 
for  the  plaintiff,  E.  S.  Burney,  for  $100,  and 
motion  for  new  trial  was  made  by  defend- 
ant and  overruled,  and  an  appeal  prayed 
and  allowed  to  this  court 

F.  E.  Riddle  and  E.  M.  Payne,  for  appel- 
lant  Monlcal  &  Shepherd,  for  appellee. 

THOMAS,  J.  (after  stating  the  facts).  The 
first  error  assigned  by  the  appellant  Is  that 
this  was  an  action  for  trespass  to  real  es- 
tate, and  that  the  United  States  commission- 
er did  not  have  jurisdiction  to  hear  and  de- 
termine it  From  the  testimony  incorporat- 
ed in  the  bill  of  exceptions  In  this  case,  we 
can  only  conclude  that  the  improvements, 
for  the  value  of  which  this  action  was 
brought  were  placed  upon  this  claim  near 
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Fred,  In  the  Chickasaw  Nation,  by  the  appel- 
lant, Morrow,  under  an  agreement  with  one 
Campbell,  a  Chickasaw  citizen  who  owned 
the  claim,  that  when  he  left  or  abandoned 
the  premises  he  could  remove  these  improve- 
ments, or  that  Campbell  should  pay  for 
them.  Campbell  sold  this  claim  to  the  plain- 
tiff and  appellee,  B.  S.  Burney.  Neither 
Campbell  nor  Burney,  who  succeeded  Camp- 
bell as  owner  of  the  claim,  paid  Morrow  for 
these  Improvements,  and  he  therefore  re- 
moved them.  If  the  bill  of  exceptions  con- 
tains all  of  the  testimony,  the  trial  court 
would,  doubtless,  have  directed  the  jury  to 
return  a  verdict  for  the  defendant,  If  It  had 
been  requested;  and,  inasmuch  as  these  im- 
provements were  placed  upon  these  premises 
by  Morrow  and  the  witness  Frey,  nnder  an 
agreement  with  the  owner  of  the  claim, 
Campbell,  that  they  could  remove  them 
when  they  left  or  abandoned  the  premises, 
or  that  he  would  pay  for  them,  these  im- 
provements did  not  become  a  part  of  the 
real  estate,  but  remained  personal  property, 
and  the  property  of  Morrow,  and  for  that 
reason  the  United  States  commissioner  had 
jurisdiction,— this  being  an  action  for  con- 
version of  personal  property. 

But  did  the  United  States  court  for  the 
Southern  district  have  jurisdiction  to  try  this 
cause  anew,  on  appeal  from  the  United 
States  commissioner?  A  verdict  and  judg- 
ment in  favor  of  the  defendant  was  bad  in 
the  United  States  commissioner's  court,  and 
the  plaintiff,  E.  S.  Burney,  appealed  to  the 
United  States  court.  In  the  case  of  Hard- 
ware Co.  v.  Brlttaln  (Ind.  T.)  48  S.  W.  1069, 
and  In  Baldwin  v.  Farrls  (Ind.  T.)  51  S.  W. 
1077,  not  yet  officially  reported,  both  cases  de- 
termined by  this  court.  It  was  held  that  an 
appeal  would  not  He  from  a  judgment  of  a 
United  States  commissioner  in  the  Indian 
Territory  "where  the  amount  of  the  judg- 
ment, exclusive  of  costs,  does  not  exceed 
twenty  dollars."  As  an  appeal  did  not  lie 
from  the  judgment  of  the  United  States  com- 
missioner in  this  action,  the  United  States 
court  was  without  jurisdiction,  and  its  judg- 
ment Is  reversed,  and  the  action  dismissed. 
Reversed  and  dismissed. 

SPRINGER,  C.  J.,  apd  CLAYTON  and 
TOWNSBND,  JJ.,  concur. 


REEVES  v.  REEVES  (MOORE,  Intervener). 

(Court  of  Appeals  of  Indian  Territory.   June  8, 
1899.) 

EXEMPTIONS— RECEIVERS. 

1.  It  being  necessary,  to  entitle  defendant  to 
exemptions,  that  he  be  a  bona  fide  resident  of 
the  territory,  and  that  the  action  in  which  they 
are  claimed  be  one  to  recover  a  debt  due  on  con- 
tract, they  are  improperly  allowed;  the  action 
being  one  to  recover  specific  personal  property, 
or  its  value,  and  the  value  of  other  property 
converted  by  defendant,  and  the  evidence  being 
that  he  had  gone  to  another  state,  and  there  died. 


2.  Where,  by  agreement  of  all  the  parties,  land 
Is  taken  out  of  the  hands  of  the  receiver,  and 
plaintiff  put  In  possession  thereof,  he  agreeing 
to  pay  the  wife  of  defendant  a  certain  rental 
therefor,  and  she  agreeing  to  renew  it  on  the 
same  terms  every  year  thereafter,  and  plaintiff 
remains  in  possession  after  the  year,  but  makes 
no  payment,  whereby  the  contract  is  terminated, 
he  alone,  and  not  the  receiver,  is  liable  to  said 
wife,  or  her  assignee,  for  the  rental  value. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  William  M.  Springer,  June  25, 
1897. 

Action  by  Charles  0.  Reeves  against  Charles 
Reeves.  G.  W.  Moore  Intervened.  From  the 
decree,  plaintiff  appeals.  Modified. 

On  June  10,  1890,  the  plaintiff  filed  his  com- 
plaint In  this  action  against  the  defendant, 
praying  judgment  for  the  sum  of  $2,500,  for 
moneys  advanced  to  the  defendant  to  purchase 
live  stock,  farm  Implements,  farm  Improve- 
ments, etc.,  and  caused  a  writ  of  attachment 
to  be  Issued,  and  to  be  levied  upon  the  follow- 
ing property:  "Ninety-one  head  of  cattle,  In- 
cluding twenty-seven  calves,  H  &  R  under; 
eight  head  of  horses;  three  mules;  two  wag- 
ons, of  Mollne  and  Harrison  make;  two  sets 
of  double  harness;  three  pitchforks;  one  scoop 
shovel;  one  lot  of  miscellaneous  small  farming 
tools  and  Implements;  one  cornplanter;  one 
cultivator;  one  hayrake;  57  head  of  mixed 
hogs  and  pigs  (total  weight,  6,024  pounds); 
and  about  500  bushels  of  corn,  more  or  less, 
and  about  50  acres  of  growing  corn  and  360 
acres  of  growing  wheat,— as  their  Interest  may 
appear,  on  the  Reeves  ranch,  Indian  Terri- 
tory." And  on  June  26,  1890,  the  plaintiff  fil- 
ed another  complaint  by  separate  suit  against 
the  defendant  to  recover  $2,479.50  upon  four 
promissory  notes;  alleging  that  the  considera- 
tion of  the  said  notes  was  certain  personal 
property  delivered  by  the  plaintiff  to  the  de- 
fendant, with  the  understanding  that  the  same 
should  be  the  defendant's  upon  the  payment  of 
the  notes  sued  upon,  and  also  alleging  that  the 
defendant  bad  sold,  and  converted  to  his  own 
use,  about  $500  worth  of  the  said  personal 
property,  and  refused  to  account  to  the  plain- 
tiff for  same.  A  writ  of  attachment  was  also 
sued  out  in  this  action,  and  levied  upon  the 
following  property:  "All  the  wheat  raised  on 
thirty-four  acres  of  land,  and  now  In  shock 
and  stack;  also,  the  undivided  one-half  Inter- 
est of  three  hundred  acres  of  wheat,  In  shock, 
stack,  and  granary;  also,  one- third  Interest  of 
fifty  acres  of  growing  corn  (undivided)  on  said 
fields  on  Reeves  ranch,  Indian  Territory;  also, 
all  the  improvements  on  said  ranch,  consisting 
of  about  four  hundred  fifty  acres  of  plowed 
land,  with  buildings,  fences,  etc.,  adjoining 
said  plowed  land,  and  about  one  hundred  acres 
of  meadow  lands  adjoining  said  plowed  land, 
and  belonging  to  said  Reeves  ranch.  All  the 
wheat  on  thirty-four  acres  of  land,  and  now  on 
the  land  of  the  Reeves  ranch,  in  shock  and 
stack;  also,  the  undivided  %  Interest  of  three 
hundred  acres,  in  shock,  stack,  and  granaries, 
on  said  land;  also,  %  Interest  of  fifty  acres  of 
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growing  corn  on  said  Reeves  ranch,  In  Indian 
Territory,  C.  H.  Nation;  also,  all  the  Improve- 
ments on  said  ranch,  consisting  of  about  450 
acres  of  plowed  land,  with  buildings,  fences, 
etc.,  thereon,  two  pastures,  of  about  fifty  acres 
each,  adjoining  said  lands,  and  about  one  hun- 
dred acres  of  meadow  lands  adjoining  said 
meadow  land,  and  belonging  to  said  Reeves 
ranch,  Indian  Territory.  *  •  •"  These  two 
actions  were  afterwards  consolidated.  On  Ju- 
ly 30,  1800,  the  defendant  appeared  by  his  at- 
torney, and  moved  the  court  to  quash  the 
writs  of  attachment,  and  on  the  same  day  the 
plaintiff  moved  the  court  to  appoint  a  receiver 
for  the  property  attached  in  the  two  actions. 
On  August  8, 1890,  the  defendant  served  notice 
on  the  plaintiff  that  he  would  on  August  14, 
1890,  file  a  schedule  of  personal  property  claim- 
ed by  him  as  exempt  from  levy  and  sale  under 
the  writs  of  attachment  in  these  actions.  On 
August  14,  1890,  the  defendant  filed  bis 
schedule,  and  the  clerk  issued  a  supersedeas 
releasing  6668/10  bushels  of  wheat,  at  75 
cents  per  bushel,  of  the  value  of  $500,  claimed 
as  exempt  by  the  defendant,  and  which  had 
been  previously  levied  upon.  On  August  25, 
1690,  upon  the  hearing  of  the  motion  to 
quash  the  writs  of  attachment,  the  court  dis- 
solved and  discharged  the  writs  of  attach- 
ment so  far  as  the  levy  and  seizure  affected 
the  improvements  upon  the  lands,  and  also 
ordered  the  attachments  In  all  things  to  be 
discharged  and  dissolved  unless  the  plaintiff 
should  file  a  good  and  sufficient  bond  by 
September  25,  1890.  On  August  29,  1890,  the 
plaintiff  filed  this  bond,  which  was  duly  ap- 
proved. On  August  30,  1890,  the  plaintiff 
filed  a  motion  to  quash  the  supersedeas 
which  had  been  Issued  by  the  clerk;  alleg- 
ing that  the  defendant  was  not  a  resident 
of  the  Indian  Territory,  and  had  not  been 
for  two  years  last  past,  that  the  defendant 
was  no*  the  owner  of  the  property  scheduled 
by  him,  and  that  the  defendant  had  convert- 
ed over  $600  worth  of  property  belonging  to 
the  plaintiff,  for  which  he  had  not  accounted. 
This  motion  was  supported  by  affidavits  on 
file.  On  the  same  day,  on  the  plaintiff's  peti- 
tion, the  court  ordered  that  the  supersedeas 
which  had  been  Issued  by  the  clerk  should 
be  suspended  until  the  final  determination  of 
this  action,  upon  the  plaintiffs  executing  a 
bond  to  the  defendant  in  the  sum  of  $1,000 
to  Indemnify  him,  which  bond  was  executed 
and  filed  by  the  plaintiff,  and  duly  approved 
on  September  12,  1890.  On  October  14,  1890, 
the  plaintiff  filed  an  amended  complaint  In 
the  two  causes  as  consolidated,  for  the  pos- 
session of  120  head  of  cattle,  10  head  of  hors- 
es, 3  mules,  60  head  of  hogs,  farming  Imple- 
ments, and  400  acres  of  farming  lands,  and 
Improvements  thereon,  and  also  for  the  con- 
version of  some  of  the  property  claimed  by 
the  plaintiff,  and  prayed  recovery  In  the  sum 
of  $5,000,  and  the  appointment  of  a  receiver 
to  take  charge  and  control  of  the  property 
levied  upon  in  both  actions.  On  December 
22,  1890,  the  writs  of  attachment  were  dis- 


solved, the  two  causes,  as  consolidated, 
transferred  to  the  equity  side  of  the  docket, 
and  W.  S.  Edwards  appointed  receiver  of  th« 
property  and  improvements  levied  upon,  and 
ordered  to  give  a  bond  in  the  sum  of  $8,000, 
which  he  did  on  January  31,  1891.  On  Sep- 
tember 3,  1894,  the  receiver,  W.  S.  Edwards, 
was  ordered  to  make  a  report  of  his  doings 
as  such  receiver  by  the  first  day  of  the  next 
term  of  court;  and  on  the  same  day,  this 
cause  coming  on  to  be  heard  upon  the  ques- 
tion of  defendant's  right  to  an  exemption  of 
$500,  and  plaintiff's  motion  to  quash  the  su- 
persedeas, the  court  held  that  the  defendant 
was  entitled  to  the  exemptions  claimed,  and 
ordered  the  receiver  to  pay  that  sum  to 
George  E.  Nelson,  Esq.,  attorney  for  defend- 
ant, which  payment  was  finally  compelled  by 
contempt  proceedings  against  the  receiver, 
and  all  over  the  objection  and  exception  of 
the  plaintiff.  It  does  not  appear  that  the  or- 
der of  the  court,  which  had  been  formerly 
made,  suspending  the  operation  of  superse- 
deas upon  plaintiff  giving  a  bond  in  the  sum 
of  $1,000  to  the  defendant  until  the  final  de- 
termination of  this  cause,  had  ever  been  va- 
cated. 

S.  M.  Porter,  for  appellant.  George  E. 
Nelson,  for  appellee.  N.  B.  Maxey,  for  inter- 
vener. 

THOMAS,  J.  (after  stating  the  facts).  Aft- 
er a  long  and  careful  examination  of  the  volu- 
minous record,  the  preceding  statement  of 
the  case  has  been  winnowed  out  of  the  great 
mass  of  irrelevant  matter,  and  is  believed  to 
cover  all  the  points  essential  to  a  proper  'de- 
termination of  the  questions  of  law  and  fact 
Involved. 

Appellant  assigns  15  errors,  as  follows: 
"First.  It  was  error  to  require  plaintiff  to  paj 
to  defendant's  attorney  $500  as  an  alleged 
exemption  right,  for  the  reason  that  the  plain- 
tiff, by  order  of  the  court,  had  given  a  bond 
of  Indemnity  to  defendant,  in  the  sum  of 
$1,000,  to  abide  the  final  result  of  this  litiga- 
tion. Second.  It  was  error  to  permit  the  in- 
terpleader to  Interplead  in  this  cause  at  all, 
and  plaintiff's  demurrer  to  the  first  interplea 
and  to  the  amended  Interplea  should  have 
been  sustained.  The  interpleader's  claim  is 
based  upon  the  theory  that  the  receivership 
was  at  all  times,  and  still  is,  existing  and  un- 
settled, while 'the  plaintiff  contends  that  the 
receivership  was  settled  and  discharged  by 
mutual  agreement  of  all  parties  in  Interest 
more  than  two  years  before  the  Interpleader 
claims  to  have  obtained  any  rights  in  the 
premises.  Third.  It  was  error  10  decree  that 
the  premises  in  controversy  were  of  the  cash 
rental  value  of  $500  per  year,  when  the  in- 
terpleader's own  testimony  was  positive  that 
the  premises  had  no  actual  or  market  rental 
value  in  cash.  Fourth.  It  was  error  to 
charge  the  receiver  with  the  rental  value  of 
the  premises,  In  the  sum  of  $500  per  year, 
when  the  testimony,  positively  and  beyond 
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contradiction,  shows  that  he  had  never  receiv- 
ed any  such  a  sum,  and  that  the  rents  and 
profits  from  the  premises  had  not  amounted 
to  that  sum  for  any  one  year  after  he  was 
appointed  receiver.  Fifth.  It  was  error  to 
render  any  judgment  against  the  receiver,  un- 
der the  testimony  and  admitted  facts  in  this 
cause.  Sixth.  It  was  error  to  render  any 
Judgment  in  favor  of  the  interpleader,  be- 
cause he  assumes  to  have  purchased"  some 
rights  to  property  in  litigation,  and  pending 
a  receivership  of  the  same  property  he  claims 
to  have  purchased  without  any  order  from 
the  court  for  the  sale  to  him  or  to  any  other 
person,  and,  furthermore,  because  all  the 
testimony  shows  that  he  purchased  a  right  to 
the  Improvements,  to  become  operative  only 
after  plaintiff's  time  under  his  contract  for 
making  the  improvements  had  expired.  Sev- 
enth. It  was  error  to  decree  to  the  Inter- 
pleader possession  of  the  premises,  at  least 
until  after  the  plaintiff's  time  thereon  had 
expired,  or  until  plaintiff  had  received  back, 
in  rents  and  profits,  the  amount  of  money  he 
had  expended  In  making  Improvements;  and 
the  testimony  conclusively  proved  that  the. 
plaintiff,  up  to  the  time  of  the  final  decree  In 
the  court  below,  had  only  received,  in  rents 
and  profits,  the  sum  of  $3,714,  whereas  he 
had  expended  in  making  said  improvements 
the  sum  of  $7,200.  Eighth.  It  was  error  to 
institute  any  contempt  proceedings  against 
the  receiver,  when  be  had  fully  and  at  all 
times  reported  his  doings  to  the  court,  and 
had  reported  that  the  subject-matter  of  the 
receivership  had  been  all  settled  agreeably  to 
every  person  in  interest  on  July  14,  1892. 
Ninth.  It  was  error  to  decree  that,  the  plain- 
tiff's time  under  his  contract  with  defendant's 
wife  had  expired  on  the  premises  in  the  year 
1893,  when  the  plain  provisions  of  that  con- 
tract were  that  the  plaintiff  was  to  have  pos- 
session of  the  premises  for  eight  years  after 
the  contract  was  made,  as  compensation  for 
his  money  Invested.  Tenth.  It  was  error  to 
decree  that  the  making  of  the  contract  of 
July  14,  1892,  between  plaintiff  and  defend- 
ant's wife  was  a  merger  of  all  previous  con- 
tracts, and  particularly  the  contract  between 
plaintiff's  assignor  and  defendant,  and  that 
said  second  contract  of  July  14,  1892,  was  a 
full  settlement  of  all  claims  against  defend- 
ant and  his  wife  up  to  that  date.  Eleventh. 
It  was  error  to  find  and  decree  that  the  con- 
tract between  Bessie  Terrell  and  the  Inter- 
pleader made  in  November,  1894,  was  a  valid 
contract,  and  that  said  Bessie  Terrell  is  en- 
titled to  the  sum  of  $200,  or  any  other  sum, 
because,  according  to  the  testimony  of  H.  D. 
Lannom,  who  wrote  the  contract  for  the  in- 
terpleader and  Mrs.  Terrell,  It  was  not  in- 
tended to  convey  or  grant  to  such  interplead- 
er any  rights  against  the  plaintiff  or  the 
receiver,  but  only  to  get  some  demand,  if  any 
existed,  against  one  A.  J.  Reeves.  Twelfth. 
It  was  error  to  find  that  Interpleader  was  en- 
titled to  any  rents  on  the  premises,  or  that 
he  would  become  entitled  to  any  tents  until 


the  expiration  of  plaintiff's  time  thereon  had 
expired,  because,  from  the  uncontradicted 
testimony,  it  appears  that  the  Interpleader 
purchased  only  a  future  right  to  the  whole 
premises,  for  a  consideration  of  $175,  with 
the  express  understanding  that  he  was  not  to 
have  any  rents  or  profits  or  possession  until 
the  plaintiff's  time  under  his  contract  with ' 
defendant  and  defendant's  wife  had  expired, 
which  would  be  In  the  year  1900.  Thirteenth. 
It  was  error  to  find  that  the  receiver,  hav- 
ing not  been  formally  discharged  by  the  court, 
was  liable  on  his  bond  for  rents  and  moneys 
which  he  had  never  received,  and  never  could 
have  received,  under  the  circumstances,  be- 
cause no  such  money  could  have  come  into 
his  hands,  even  if  he  bad  received  the  one- 
third  part  of  the  crops  as  rents  and  profits 
for  the  various  years  specified.  Fourteenth. 
It  was  error  to  require  the  receiver  to  pay 
Into  court  money  which  he  had  never  receiv- 
ed, and  which  never  In  any  way  had  come 
into  his  possession  or  control.  Fifteenth.  It 
was  error  to  require  the  receiver  to  file  an 
appeal  or  supersedeas  bond  in  this  case." 

As  to  the  first  error  complained  of  by  the 
appellant,  there  was  no  proof  on  the  part  of 
the  defendant  as  to  his  right  to  the  exemp- 
tions claimed,  except  bis  own  affidavit  at- 
tached to  the  schedule  filed.  There  were  sev- 
eral affidavits  on  file  at  the  time  this  order 
was  made,  showing  that  the  defendant  had 
absconded  and  left  the  Indian  Territory. 
From  the  proof  afterwards  taken  in  this 
cause  before  its  final  determination,  It  ap- 
pears conclusively,  and  seems  to  have  been 
conceded  by  all  parties  concerned,  that  the 
defendant  had  In  fact  left  the  Indian  Terri- 
tory during  the  summer  of  1890,  and  there 
was  some  proof  tending  to  establish  the  fact 
that  he  had  committed  suicide  at  Hot  Springs, 
Ark.,  shortly  after  he  left  the  Indian  Terri- 
tory. By  the  last-amended  complaint,  filed 
previous  to  this  order,  the  cause  became  one 
to  recover  specific  personal  property,  or  its 
value,  and  also  for  the  value  of  certain  other 
property,  alleged  to  have  been  sold  and  con- 
verted by  the  defendant,  of  the  value  of  about 
$600.  In  order  to  have  entitled  the  defend- 
ant to  the  exemptions  claimed  by  him,  the 
law  .  required  that  be  be  a  bona  fide  resident 
of  the  Indian  Territory,  and  also  that  the  ac- 
tion in  which  the  exemptions  were  claimed  be 
to  recover  a  debt  due  by  contract  We  are  of 
opinion  that  the  trial  court  erred  In  allowing 
the  defendant  the  exemptions  claimed  by  him, 
in  the  sum  of  $500,  and  in  requiring  the  re- 
ceiver to  pay  this  sum  to  George  E.  Nelson, 
Esq.,  defendant's  attorney.  See  first  and 
third  findings  of  fact  of  master  (pages  96  and 
97  of  record);  section  2992,  Mansf.  Dig.; 
Massle  v.  Enyart,  33  Ark.  688;  Smith  v. 
Hagsdale,  36  Ark.  297. 

The  other  errors  complained  of  in  this 
<^ause  arise  upon  the  Issue  made  between 
the  Interpleader,  C.  W.  Moore,  and  the 
plaintiff,  Charles  0.  Reeves,  and  W.  S.  Ed- 
wards as  receiver.   We  have  carefully  read 
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all  the  testimony  In  this  case,  and  the  report 
and  supplemental  report  of  the  master,  and 
his  findings  of  fact  and  conclusions  of  law, 
and,  with  the  following  exceptions,  we  are 
of  the  opinion  that  the  facts,  as  found  by  the 
master  and  approved  by  the  court  below,  are 
correct:  The  master  finds  that  on  July  16, 
J. 892,  the  defendant,  Charles  Reeves,  who  was 
an  adopted  citizen  of  the  Cherokee  Nation, 
having  absconded  and  left  the  Cherokee 
Nation,  under  and  by  virtue  of  the  laws  of 
the  Cherokee  Nation  his  wife,  Bessie  Reeves 
(also  called  "Bessie  LiUiard"  and  "Bessie 
Terrell"  in  the  record  In  this  cause),  suc- 
ceeded to  all  the  right,  title,  and  Interest  of 
her  sa  Id  husband,  the  defendant  in  this 
cause,  in  all  of  the  property  attached  in  these 
actions,  as  well  as  the  ranch  and  farm  lands 
and  Improvements  which  had  been  placed  in 
the  hands  of  the  receiver,  W.  S.  Edwards, 
which  finding  we  approve.  But  we  further 
find  that  on  the  said  16th  day  of  July,  1892, 
all  the  parties  in  Interest  In  this  suit  at  that 
time,  to  wit,  A.  J.  Reeves,  Charles  C  Reeves, 
Mrs.  Bessie  Reeves,  and  the  receiver,  W.  S. 
Edwards,  went  to  the  law  office  of  the  plain- 
tiff's attorney,  S.  M.  Porter,  Esq.,  at  Caney, 
Kan.,  and  it  was  there  agreed  by  all  the  par- 
ties in  interest  that  all  of  the  personal  prop- 
erty attached  in  this  cause  should  be  turned 
over  and  delivered  to  the  plaintiff  in  satisfac- 
tion of  his  claim  against  the  said  defendant, 
and  that  the  litigation  should  terminate,  and 
that  the  said  receiver  should  be  discharged. 
And  we  find  that,  in  pursuance  to  this  agree- 
ment, the  receiver,  W.  S.  Edwards,  turned 
over  and  delivered  to  the  plaintiff,  Charles 
C.  Reeves,  all  of  the  property  attached  In 
this  action,  together  with  the  ranch  and 
farm  lands.  It  was  more  than  two  years 
after  this  settlement  made  by  all  of  the 
parties  in  interest  in  this  cause  that  the 
Interpleader,  C.  W.  Moore,  purchased  from 
the  wife  of  the  defendant,  then  Mrs.  Bessie 
Terrell,  all  of  her  right,  title,  and  Interest  in 
and  to  the  farm  and  ranch  lands  known 
as  the  "Reeves  Ranch,"  and  it  was  not 
until  the  20th  day  of  July,  1895,  three  years 
after  the  intervener  had  purchased  the  right 
of  Mrs.  Bessie  Terrell,  the  divorced  wife  of 
the  defendant,  that  he  appeared  by  his  at- 
torneys, and  by  leave  of  the  court  filed  his 
plea  of  intervention  in  this  cause.  We  find 
from  the  testimony  in  this  case  that  at  the 
time  the  intervener,  C.  W.  Moore,  purchased 
the  interest  of  Mrs.  Bessie  Terrell  to  the 
Reeves  ranch,  his  agent  and  he  himself 
knew  that  it  was  In  the  possession  of  the 
plaintiff,  and  he  purchased  this  ranch  sub- 
ject to  the  contract  which  had  been  made 
on  the  16th  day  of  July,  1892,  by  the  plain- 
tiff, Charles  C.  Reeves,  with  Bessie  Reeves, 
by  the  terms  of  which  the  plaintiff  was  to 
have  the  Reeves  ranch  for  one  year  from 
that  date  at  a  rental  of  $200,  and  Bessie 
Reeves  agreed  to  renew  that  contract  every 
year  thereafter  upon  the  same  terms.  We 
agree  with  the  master  that  this  contract  ter- 


minated on  the  16th  day  of  July,  1893,  and 
that  the  plaintiff  has  not  paid  any  rent  to 
Mrs.  Bessie  Terrell,  or  her  assigns,  for  the 
ranch  since  that  date.  We  are  of  the  opin- 
ion that  the  trial  court  erred,  under  this  state 
of  facts,  In  rendering  a  personal  Judgment 
against  the  receiver  and  officer  of  the  court, 
W.  S.  Edwards,  for  the  rent  of  this  place 
from  the  16th  day  of  July,  1893,  until  the 
16th  day  of  July,  1897,  at  $500  per  year. 
While  we  are  of  the  opinion,  from  the  tes- 
timony in  this  case,  that  the  sum  of  $500 
was  a  reasonable  rental  value  of  these  prem- 
ises for  each  of  these  years  (the  plaintiff 
himself  testifying  that  he  received  during 
the  year  1803  the  sum  of  $700,  In  1894  $420. 
and  in  1895  the  sum  of  $580),  the  finding  of 
the  trial  court  as  to  the  rental  value  of  the 
premises  we  believe  to  be  correct;  but  we  are 
of  the  opinion  that  inasmuch  as,  by  the  agree- 
ment of  the  parties  in  Interest  this  property 
had  all  been  taken  out  of  the  hands  of  the 
receiver  and  placed  in  the  hands  of  the  plain- 
tiff, Mrs.  Bessie  Reeves,  who  afterwards  be- 
came Mrs.  Bessie  Terrell,  was  estopped  from 
claiming  that  the  receiver  was  liable  to 
her  for  the  rent  of  these  premises  during 
that  period;  and  therefore  her  assignee,  the 
Intervener,  C.  W.  Moore,  would  not  be  en- 
titled to  anything  more  than  she  herself 
would  have  been,  and  certainly  the  receiver 
would  not  have  been  responsible  to  her  per- 
sonally, and  is  not  responsible  to  the  in- 
tervener, C.  W.  Moore.  Supposing  that  Mrs 
Bessie  TerreU,  the  divorced  wife  of  the  de- 
fendant, Charles  Reeves,  had  intervened  In 
this  cause,  claiming  to  have  succeeded  to 
all  the  rights  of  the  defendant  In  the  prop- 
erty attached  In  these  causes,  and  to  the 
Reeves  ranch,  with  rents,  profits,  and  Issues 
derived  from  It,  and  had  asked  for  a  personal 
judgment  against  the  receiver,  W.  S.  Ed- 
wards, for  these  rents  after  the  16th  day  of 
July,  1893,  and  It  appeared,  as  it  does  in 
this  case,  that  on  the  16th  day  of  July,  1892. 
she  had  agreed  that  the  receiver  should  turn 
over  all  of  this  property  to  the  plaintiff  in 
satisfaction  of  his  claim  against  the  de- 
fendant, and  that  the  receiver  should  be  dis- 
charged, could  It  be  lawfully  urged  that 
she  was  entitled  to  recover  a  personal  judg- 
ment against  the  receiver  for  the  rent  after 
that  date,  which  he  bad  not  received,  under 
her  agreement  with  him?  It  would  certain- 
ly be  most  unjust  to  allow  her  to  recover 
these  rents  from  the  receiver  personally, 
and  the  Intervener  In  this  cause  succeeds  to 
only  such  rights  as  she  bad  at  that  time. 
It  would  be  inequitable  to  allow  her  to  re- 
cover those  rents  if  she  were  the  intervener, 
and  it  certainly  would  not  be  less  to  allow 
this  intervener  to  recover  a  personal  judg- 
ment against  the  receiver,  an  officer  of  the 
court. 

We  are  of  the  opinion  that  the  plaintiff, 
Charles  C.  Reeves,  is  indebted  to  the  inter- 
vener for  the  reasonable  rental  value  of 
these  premises  from  the  16th  day  of  July. 
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1893,  the  date  when  his  contract  with  Mrs. 
Reeves  expired,  to  the  16th  day  of  July, 
1897,  less  the  $300  paid  defendant  for  ex- 
emptions claimed,  which  the  court  found  to 
be  $1500,  but  the  decree  of  the  trial  court, 
In  rendering  a  personal  judgment  against 
the  receiver,  W.  S.  Edwards,  for  this  sum, 
was  error.  It  further  appears  from  the  tes- 
timony and  from  the  findings  of  the  master 
In  chancery  that  about  the  16th  day  of  July, 
1896,  the  receiver,  W.  S.  Edwards,  again  took 
possession  of  these  premises,  undoubtedly 
forced  to  do  so  by  the  attitude  of  the  trial 
court  in  holding  him  responsible  for  the  rents 
of  this  place,  under  the  theory  that  he  should 
have  received  and  collected  them,  and  that, 
although  be  had  not,  from  that  date  until 
the  present  time,  he  should  account  for  the 
rents,  profits,  and  issues  of  the  premises  in 
dispute  in  this  case.  And  the  said  receiver, 
W.  S.  Edwards,  is  directed  to  file  a  report 
showing  his  acts  as  such  receiver  from  the 
16th  day  of  July,  1896,  to  the  present  time, 
and  the  amount  of  rents  collected  by  him 
for  the  said  premises;  and  this  accounting 
may  be  compelled,  or  the  matter  referred  to 
the  master  to  ascertain  the  amount  of  rents 
actually  collected  by  the  receiver  since  that 
date.  We'  are  of  the  opinion  that  the  plain- 
tiff, Charles  C.  Reeves,  should  have  a  credit 
in  the  sum  of  $500  on  back  rent  for  the 
amount  paid  by  him  to  the  defendant  as  ex- 
emptions, and  approve  the  finding  and  de- 
cree of  the  trial  court  In  that  respect. 

Let  the  decree  of  the  court  be  modified  as 
follows:  Let  the  intervener,  C.  W.  Moore, 
have  Judgment  against  the  plaintiff,  Charles 
C  Reeves,  for  the  sum  of  11,500,  the  rental 
value  of  the  premises,  as  found  by  the  court, 
from  July  16,  1803,  to  July  16,  1897,  at 
$500  per  year  (that  being  the  amount  due 
after  deducting  the  sum  of  $500  paid  by 
the  plaintiff  to  the  defendant  as  his  exemp- 
tions), and  also  Judgment  against  the  plain- 
tiff, Charles  C.  Reeves,  for  the  reasonable 
rental  value  of  the  premises  from  July 
16,  1897,  to  be  determined  by  further  proceed- 
ings herein.  Let  a  personal  Judgment  go 
against  the  receiver,  W.  S.  Edwards,  for  all 
rents,  profits,  and  issues  actually  collected 
or  received  by  him  for  said  premises,  to  be 
determined  by  the  court  by  further  pro- 
ceedings, and,  when  It  is  determined,  to  be 
ordered  paid  into  court,  and  applied  as  a 
credit  upon  the  judgment  in  favor  of  the 
intervener,— an  accounting  and  payment  to 
be  compelled  by  proper  proceedings;  but  a 
personal  judgment  Is  not  to  be  rendered 
against  the  receiver  in  this  action,  except 
for  moneys  actually  received  by  him  as  such 
receiver.  And  let  the  costs  of  this  appeal 
be  adjudged  against  the  Intervener,  C.  W. 
Moore,  to  be  credited  upon  his  judgment 
In  all  other  respects,  the  judgment  and  de- 
cree of  the  lower  court  is  affirmed  and  modi- 
fled  and  remanded. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


DANSBT  y.  UNITED  STATES. 
(Court  of  Appeals  of  Indian  Territory.   June  9, 
1899.) 

CRIMINAL  LAW— ARREST  OF  JUDGMBNT— AR- 
RAIGNMENT—LARCENY  OP  UNBRANDBD 
CATTLE  RUNNING  AT  LARGE. 

1.  The  judgment  should  be  arrested  where 
defendant  was  not  arraigned  before  the  jury 
was  impaneled  and  sworn. 

2.  Under  the  express  provision  of  Mansf.  Dig. 
I  1655,  that  cattle  running  at  large  shall  be 
designated  by  brands  if  over  12  months  of  age, 
and  that  otherwise  a  person  converting  the  same 
shall  not  be  deemed  guilty  of  larceny,  but  the 
owner  may  sue  for  value,  it  was  error  to  convict 
for  the  larceny  of  unbranded  cows  running  at 
large. 

Springer,  C.  J.,  dissenting. 

Appeal  from  the  United  States  court  for 
the  Central  district  of  the  Indian  Territory; 
before  Justice  Yancey  Lewis,  May  13,  1896. 

Thomas  J.  Dansby  was  convicted  of  lar- 
ceny. He  moved  In  arrest  of  judgment.  The 
motion  was  overruled,  and  he  appeals.  Re- 
versed. 

This  is  a  prosecution  commenced  by  the 
return  of  an  indictment  November  19,  1895, 
against  the  appellant,  charging  him  with  the 
larceny  of  two  cows  of  the  value  of  $13,  al- 
leged to  have  been  taken  with  the  Intent  to 
steal,  on  the  10th  day  of  April,  1895,  from 
Charles  Colbert,  in  the  Central  district  of  the 
Indian  Territory.  On  the  13th  day  of  Novem- 
ber, 1896,  the  appellant  was,  without  arraign- 
ment or  plea,  placed  upon  trial.  After  the 
Jury  was  sworn  to  try  the  case,  the  appellant 
was  arraigned,  and  refused  to  plead,  where- 
upon the  court  ordered  a  plea  of  not  guilty  to 
be  entered,  which  was  done. 

Ralls  Bros.,  for  appellant.  J.  H.  Wllkins, 
for  the  United  States. 

THOMAS,  J.  The  record  In  this  case  la  as 
follows:  "Now  comes  the  United  States,  by 
Its  attorney,  and  comes  the  defendant  In  per- 
son and  by  counsel,  and  comes  a  jury  of 
twelve  men  of  the  regular  panel,  who  are 
duly  sworn  and  Impaneled  to  try  the  Issues 
herein,  and  the  defendant  is  thereupon  duly 
arraigned,  and  refuses  to  plead.  It  is  order- 
ed by  the  court  that  a  plea  of  not  guilty  be 
entered  herein,  and,  after  hearing  the  evi- 
dence, the  instructions  of  the  court,  and  the 
arguments  of  counsel,  they  retired  to  con- 
sider of  their  verdict,"  etc.  It  Is  not  neces- 
sary to  proceed  with  the  record  further. 

Appellant  assigns  as  error  this  proceeding 
of  the  court:  "(11)  The  Judgment  should 
have  been  arrested  on  the  ground  that  the 
defendant  was  not  arraigned  before  the  jury 
was  sworn  to  try  the  case."  Before  a  trial 
by  jury  in  any  case  can  commence  or  pro- 
ceed, there  must  be  an  Issue  joined.  Or- 
dinarily, the  issue  to  be  tried  by  a  Jury  in 
a  criminal  case  Is,  "Guilty  or  not  guilty," 
raised  by  the  plea  of  "Not  guilty"  interposed 
by  defendant  upon  his  arraignment,  or  enter- 
ed by  the  court  where  the  defendant  stands 
mute,  or  refuses  to  plead.  After  issue  join- 
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ed,  the  case  may  then  lawfully  and  regularly 
proceed  to  trial  by  the  examination,  swear- 
ing, and  impaneling  of  a  Jury.  In  this  case 
the  Jury  was  Impaneled  and  sworn  before 
the  defendant  was  either  arraigned  or  had 
been  legally  required  to  make  answer  to  the 
charge  preferred  against  him  by  the  grand 
jury,  and  set  forth  in  the  indictment  This 
was  clearly  error.  There  was  no  issue  for 
the  jury  to  try  and  determine,  hence  no  le- 
gal basis  upon  which  either  the  verdict  of 
the  jury  or  the  Judgment  of  the  court  could 
rest.  This  is  not  a  new  question,  having 
been  extensively  treated  by  text  writers, 
and  passed  upon  by  the  supreme  court  of  the 
United  States  and  the  courts  of  last  resort 
In  several  of  the  states.  "  It  Is  laid  down 
in  a  general  way  that  the  arraignment  and 
plea  are  a  necessary  part  of  the  proceeding, 
without  which  there  can  be  no  valid  trial 
and  judgment.  With  the  consent  of  the 
court,  the  prisoner  may  waive  the  reading 
of  the  Indictment,  though,  without  waiver, 
it  will  be  read,  even  where  he  has  been  fur- 
nished with  a  copy.  And  as  the  object  of 
the  arraignment  is  to  obtain  the  plea,  If  the 
prisoner  voluntarily  makes  it  without,  and 
it  is  accepted  by  the  court,  nothing  more  1b 
required.  But  without  plea  there  can  be  no 
valid  trial.  Nor  will  the  proceeding  be  ren- 
dered good  by  the  fact  that  the  defendant 
went  to  trial  voluntarily,  and  without  objec- 
tion, knowing  there  was  no  plea.  It  must 
be  before  the  Jury  are  sworn.  Afterwards 
the  plea  conies  too  late.''  1  Bish.  Cr.  Proc. 
(3d  Ed.)  g  733.  There  can  be  no  trial  on  the 
merits  without  a  plea  of  not  guilty.*  1  Bish. 
Cr.  Proc.  (2d  Ed.)  f  801.  •  •  •  "When 
brought  to  the  bar  in  capital  cases,  and  at 
strict  practice  in  all  cases  whatever,  the  de- 
fendant is  formally  arraigned  by  the  read- 
ing of  the  indictment,  and  the  calling  on  him 
for  a  plea.  *  *  *  The  right  of  arraign- 
ment on  a  criminal  trial  may,  in  some  cases, 
be  waived,  but  a  plea  is  always  essential.' 
1  Whart  6r.  Law,  f  530.  •  •  •  It  may 
be  stated  to  be  a  prevailing  rule  In  this  coun- 
try and  in  England,  at  least  In  cases  of  fel- 
ony, that  a  plea  to  the  Indictment  is  neces- 
sary before  a  trial  can  be  properly  commen- 
ced, and  that,  unless  this  fact  appears  af- 
firmatively from  the  record,  the  judgment 
cannot  be  sustained.  Until  the  accused 
pleads  to  the  indictment,  and  thereby  indi- 
cates the  Issues  submitted  by  him  for  trial, 
there  is  nothing  for  the  Jury  to  try;  and  the 
fact  that  the  defendant  did  so  plead  should 
not  be  left  to  be  inferred  from  a  general  re- 
cital in  some  order  that  the  Jury  was  sworn 
'to  try  the  Issue  Joined.'  The  record  should 
be  a  permanent  memorial  of  what  was  the 
issue  tried,  and  show  whether  the  judgment 
whereby  It  was  proposed  to  take  the  life  of 
the  accused,  or  to  deprive  him  of  his  liberty, 
was  in  accordance  with  the  law  of  the  land. 
In  Hopt  v.  Utah,  110  U.  S.  574-579,  4  Sup. 
Ct.  204,  this  court,  observing  that  the  public 
has  an  interest  in  the  life  and  liberty  at  an 


accused  person,  said:  'Neither  can  be  law- 
fully taken  except  In  the  mode  prescribed  by 
law.  That  which  the  law  makes  essential 
in  proceedings  Involving  the  deprivation  of 
life  or  liberty  cannot  be  dispensed  with  or 
affected  by  the  consent  of  the  accused,  much 
less  by  his  mere  failure,  when  on  trial  and 
in  custody,  to  object  to  unauthorized  meth- 
ods.' The  views  we  have  expressed  would 
seem  to  be  the  necessary  result  of  Rev.  St 
U.  S.  i  1032:  'When  any  person  indicted  for 
an  offense  against  the  United  States,  wheth- 
er capital  or  otherwise,  upon  his  arraign- 
ment stands  mute,  or  refuses  to  plead  or 
answer  thereto,  It  shall  be  the  duty  of  the 
court  to  enter  a  plea  of  not  guilty  on  his 
behalf,  In  the  same  manner  as  If  be  had 
pleaded  not  guilty  thereto.  And  when  a 
party  pleads  not  guilty,  or  such  plea  is  en- 
tered as  aforesaid,  the  case  shall  be  deemed 
at  issue,  and  shall,  without  further  form  or 
ceremony,  be  tried  by  a  jury.'  This  stat- 
ute is  based  on  the  act  of  April  30,  1790,  f 
30  (1  Stat  119),  the  act  of  March  3,  1825, 
S  14  (4  Stat.  118),  and  the  act  of  March  3, 
1835,  §  4  (4  Stat  777).  It  proceeds  upon  the 
established  principle  that  before  a  criminal 
trial  can  be  legally  commenced,  there  must 
be  an  Issue  to  try,  and  that  a  plea'  by  or  for 
the  accused  Is  essential  to  the  formation  of 
the  issue.  And  the  section  above  quoted  re- 
quires the  entry  of  the  plea  before  the  trial 
commences.  Where  the  crime  charged  is  In- 
famous in  its  nature,  are  we  at  liberty  to 
guess  that  a  plea  was  made  by  or  for  the 
accused,  and  then  guess  again  as  to  what 
was  the  nature  of  that  plea?  Neither  sound 
reason  nor  public  policy  Justifies  any  depar- 
ture from  settled  principles  applicable  In 
criminal  prosecutions  for  infamous  crimes. 
Even  If  there  were  a  wide  divergence  among 
the  authorities  upon  this  subject  safety  lies 
in  adhering  to  established  modes  of  proce- 
dure, devised  for  the  security  of  life  and  lib- 
erty. Nor  should  the  courts,  in  their  abhor- 
rence of  crime,  nor  because  of  their  anxiety 
to  enforce  the  law  against  criminals,  counte- 
nance the  careless  manner  in  which  the  rec- 
ords of  cases  involving  life  or  liberty  of  a 
person  are  often  prepared.  Before  a  court 
of  last  resort  affirms  a  Judgment  of  convic- 
tion of  at  least  an  infamous  crime.  It  should 
appear  affirmatively  from  the  record  that 
every  step  necessary  to  the  validity  of  the 
sentence  has  been  taken.  *  *  •  It  is 
true  that  the  constitution  does  not  In  terms, 
declare  that  a  person  accused  of  crime  can- 
not be  tried  until  it  be  demanded  of  him  that 
he  plead,  or  unless  he  pleads  to  the  indict- 
ment. But  it  does  forbid  the  deprivation  of 
liberty  without  due  process  of  law;  and  due 
process  of  law  requires  that  the  accused 
plead,  or  be  ordered  to  plead,  or,  In  a  proper 
case,  that  the  plea  of  not  guilty  be  filed  for 
him,  before  his  trial  can  rightfully  proceed: 
and  the  record  of  his  conviction  should  show 
distinctly,  and  not  by  inference  merely,  that 
every  step  Involved  in  due  process  of  law, 
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and  essential  to  a  valid  trial,  was  taken  In 
the  trial  court;  otherwise,  the  judgment  will 
be  erroneous.  •  •  •  The  present  defend- 
ant may  be  guilty,  and  may  deserve  the  full 
punishment  imposed  upon  him  by  the  sen- 
tence of  the  trial  court,  but  it  were  better 
that  he  should  escape  altogether  than  that 
the  court  should  sustain  a  Judgment  of  con- 
viction of  an  Infamous  crime  where  the  rec- 
ord does  not  show  that  there  was  a  valid 
trial."  Crain  v.  U.  8.,  162  U.  S.  613,  16  Sup. 
Ct  958. 

It  has  been  held  to  be  error  to  swear  the  jury 
to  pass  upon  the  guilt  or  innocence  of  the  ac- 
cused before  calling  upon  him  to  plead.  The 
court  said  that,  until  the  prisoner  was  called 
upon  for  his  plea,  it  could  not  be  known  wheth- 
er there  would  be  an  issue  of  fact  for  the  jury, 
or  what  the  Issue  (if  any)  might  be;  but  the 
prisoner,  Instead  of  submitting  the  question  of 
his  guilt,  may  have  pleaded  In  abatement,  or 
have  presented  to  the  court  legal  objections 
to  the  indictment;  and  that,  though  a  formal 
arraignment  of  one  charged  with  a  criminal 
offense  may  not  be  indispensable  to  the  legal- 
ity of  conviction,  it  was  clear  that  the  case 
must  be  put  In  a  condition  for  trial  before  the 
Jury  are  sworn.  State  v.  Hughes,  1  Ala.  655- 
657.  In  Sartorlous  v.  State,  24  Miss.  602,  611, 
612,  which  was  an  indictment  for  buying  cer- 
tain goods  knowing  them  to  be  stolen,  the 
court  said:  "In  trials  for  minor  offenses,  a 
formal  arraignment  in  practice  Is  generally 
dispensed  with.  In  such  cases,  where  the  de- 
fendant has  pleaded  to  the  Indictment,  arraign- 
ment will  be  presumed.  But  a  party,  before 
he  can  be  put  on  his  trial,  must  plead  to  the 
indictment.  In  civil  proceedings  it  is  error  to 
submit  a  case  to  the  Jury  without  an  issue  In 
fact  having  been  made  up  by  the  parties.  In 
prosecution  for  offenses,  it  must  be  clearly  er- 
roneous to  put  a  party  upon  his  trial  unless 
he  has  taken  Issue  upon  the  charge  by  plead- 
ing to  the  indictment"  In  Bowen  v.  State, 
108  Ind.  411-413,  9  N.  E.  379,  the  court  said: 
"Under  the  decisions  of  this  court  it  can  no 
longer  be  recognized  as  a  subject  of  controver- 
sy that,  where  the  record  in  a  criminal  case 
falls  to  disclose  affirmatively  that  a  plea  to 
the  indictment  was  entered  either -by  or  for 
the  defendant,  such  record,  on  its  face,  shows 
a  mistrial,  and  that  the  proceedings  were,  con- 
sequently, erroneous,  to  say  the  least"  The 
same  doctrine  has  been  universally  held  by  the 
supreme  court  of  the  state  of  Illinois.  See 
Aylesworth  v.  People.  65  111.  301;  Johnson  v. 
People,  22  111.  314;  Boskins  v.  People,  84  111 
87.  In  Yundt  v.  People,  65  111.  372,  It  was  held 
that  without  an  Issue  formed  there  could  be 
nothing  to  try,  and  the  party  convicted  could 
not  properly  be  sentenced.  See,  also,  Parkin- 
son v.  People,  135  111.  401-403,  25  N.  E.  764. 
In  the  case  of  State  v.  Chenier,  32  La.  Ann. 
103,  where  the  arraignment  was  made  and 
plea  entered  after  the  commencement  of  the 
trial,  ana  the  trial  then  proceeded  under  the 
direction  of  the  court  the  supreme  court  of 
Louisiana  said:   "We  cannot  sanction  such 


departure  ftom  ancient  landmarks  of  criminal 
procedure.  The  prisoner  must  be  arraigned, 
and  must  plead  to  the  Indictment  before  the 
case  can  be  set  down  for  trial  or  tried."  In 
the  case  of  Bay  v.  People,  6  Colo.  231,  the  su- 
preme court  said:  "The  statutes  of  Colorado 
require  all  criminal  trials  to  be  conducted  ac- 
cording to  the  course  of  the  common  law,  ex- 
cept where  a  different  mode  is  pointed  out. 
Without  an  Issue,  there  was  nothing  to  try: 
and,  if  the  record  failed  to  show  an  arraign- 
ment and  plea  prior  to  trial,  the  proceeding 
was  a  nullity."  See  State  v.  Van  Hook,  88 
Mo.  105,  and  to  the  same  general  effect  are 
State  v.  Wilson.  42  Kan.  587,  22  Pac.  622; 
Jefferson  v.  State,  24  Tex.  App.535,  7  S.  W. 
244;  Hicks  v.  State,  111  Ind.  402,  12  N.  E. 
522;  State  v.  Agee,  68  Mo.  264;  State  v. 
Saunders,  63  Mo.  234.  The  motion  in  arrest 
of  judgment  should  have  been  sustained,  and 
the  judgment  arrested.  There  are  other  er- 
rors In  the  record;  notably  the  conviction  of 
defendant  for  the  larceny  of  an  unbranded 
animal  over  one  year  of  age.  running  at  large. 
Such  animal  Is  not  the  subject  of  larceny  in 
this  territory.  See  section  1665,  Mansf.  Dig. 
For  the  reasons  given,  the  Judgment  of 
the  court  below  is  reversed,  and  cause  re- 
manded, with  instructions  to  the  court  to  ar- 
rest the  judgment,  and  discharge  the  defend- 
ant  Reversed  and  remanded. 

CLAYTON  and  TOWNSEND,  JJ„  concur. 

SPRINGER,  C.  J.  I  dissent  from  the  opin- 
ion of  the  court  in  this  case.  My  views  upon 
the  question  Involved  are  set  forth  at  length 
in  the  opinion  of  this  court  in  the  case  of 
Gaines  v.  U.  S.,  reported  in  37  S.  W.  98-100 
(q.  v.).  The  opinion  in  the  Dansby  Case  over- 
rules that  in  the  Gaines  Case.  But  I  still 
adhere  to  the  opinion  in  the  Gaines  Case. 
Mansf.  Dig.  {  2454,  provides  that  a  judgment 
of  conviction  in  a  criminal  case  shall  be  re- 
versed only  for  an  error  to  the  defendant's 
prejudice  appearing  on  the  record.  There 
was  no  possible  prejudice  to  the  defendant 
In  the  error  complained  of  in  the  case  at  bar, 
and  the  statute  prohibits  the  court  of  appeals 
or  a  trial  court  from  reversing  a  judgment  in 
a  criminal  case  unless  for  error  prejudicial 
to  the  defendant. 


GULP,  C.  &  S.  F.  RY.  CO.  v.  BOLTON  et  al. 

(Court  of  Appeals  of  Indian  Territory.  June  12, 
1899.) 

RAILROADS— TRESPASSERS— DEGREE  OF  CARE 
REQUIRED— NEGLIGENCE. 

1.  Where  a  prospective  passenger  left  a  wait- 
ing room  and  sat  down  on  the  edge  of  the  plat- 
form, with  his  feet  on  the  ground,  within  a  foot 
or  a  foot  and  a  half  of  the  truck,  and  went  to 
sleep  in  front  of  an  approaching  train,  the  rail- 
road company  owed  him  no  duty,  except  not  to 
wantonly  injure  him  after  its  employes  discover- 
ed him. 
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2.  An  engineer  discovered  a  trespasser  on  the 
track  when  140  to  150  feet  away  from  him.  He 
had  a  loaded  train  of  10  cars,  each  31  feet  long, 
and  was  running  15  to  IS  miles  an  hour.  He 
applied  the  emergency  air,  reversed  the  engine, 
and  sanded  the  track,  but  was  nnable  to  stop 
the  train  in  time  to  avoid  injnry;  and  three  wit- 
nesses testified  the  train  could  not  be  stopped 
within  350  feet.  Hdd,  that  negligence  in  failing 
to  stop  the  train  in  time  was  not  shown. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  Constantine  B.  Kilgore, 
March  9,  1887. 

Action  by  Josle  Bolton  and  others  against 
the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company.  .There  was  a  judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 

Robert  B.  Bolton,  residing  at  Oakland,  a 
small  village  near  Ardmore,  In  the  Chicka- 
saw Nation,  Ind.  T.,  was  the  manager  of  a 
cotton  gin  and  a  gristmill,  and  had  an  In- 
terest In  a  mercantile  establishment,  at  that 
place;  and  this  action  was  brought  by  his 
widow,  Josle  Bolton,  and  his  minor  children, 
Roberta  and  Mamie  Bolton,  to  recover  dam- 
ages of  the  appellant,  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  for  the  alleged 
wrongful  killing  of  the  said  Robert  Bolton. 
On  the  11th  of  December,  1895,  Robert  B. 
Bolton  went  from  his  home  to  the  town  of 
Gainesville,  In  the  state  of  Texas;  and  on 
the  night  of  the  same  day  he  purchased  a 
ticket  from  the  appellant  railway  company 
which  entitled  him  to  transportation  over  Its 
line  of  railway  from  Gainesville  to  the  town 
of  Ardmore,  in  the  Indian  Territory,  and  at 
about  11  o'clock  on  that  night  he  entered  a 
passenger  train  of  the  appellant  railway 
company,  going  north,  for  Ardmore,  Ind.  T. 
This  train  arrived  at  Ardmore  about  mid- 
night, and  stopped  at  the  station  at  Ardmore 
for  the  purpose  of  permitting  passengers  to 
alight  and  to  take  on  passengers.  But  Bol- 
ton was  asleep,  and  failed  to  leave  the  train 
at  Ardmore,  and  after  the  train  bad  left  Ard- 
more the  conductor  came  through  the  car 
where  he  was,  and  awoke  him,  and  told  him 
that  the  train  had  passed  Ardmore;  and, 
after  they  had  talked  awhile,  Bolton  paid  his 
fare  to  Berwyn,  the  next  station  north  of 
Ardmore,*  where  the  train  arrived  about  1 
o'clock  a.  m.,  and  stopped  to  permit  Bolton 
and  a  man  by  the  name  of  Attaway  to  de- 
part from  the  train,  and  they  did  depart, 
and  Attaway  took  Bolton  to  the  waltyng 
room,  opened  the  door  for  Bolton,  and  Bol- 
ton entered.  The  conductor  had  told  Atta- 
way to  tell  the  agent  at  Berwyn  to  send  Bol- 
ton back  to  Ardmore  on  the  next  passenger 
train  south,  but  Attaway  did  not  do  this. 
The  next  passenger  train  going  south  was 
due  In  about  an  hour  or  two.  Some  time 
after  Bolton  entered  the  waiting  room  pro- 
vided for  passengers,  he  left,  and  went  out 
on  the  platform  in  front  of  the  station,  and, 
going  to  a  point  near  the  north  end  of  the 
platform,  sat  down  upon  the  edge  of  the 
platform,  with  his  feet  upon  the  ground,  and 


within  a  foot  or  a  foot  and  a  half  of  the  rail 
of  the  main  track,  and  went  to  sleep;  his 
head  falling  forward  on  his  breast.  At 
about  2:15  a.  m.  a  freight  train  bound  north, 
consisting  of  10  loaded  cars,  caboose,  and 
engine,  about  350  to  375  feet  In  length,  and 
running  about  15  to  18  miles  per  boor,  ar- 
rived at  Berwyn  station,  and  whistled  for 
the  station  and  for  the  crossing  south  of  the 
depot,  and  also  whistled,  In  answer  to  a 
signal  from  the  conductor,  who  was  at  the 
rear  end  of  the  train,  that  the  train  would 
not  stop.  The  deceased  was  sitting  on  the 
edge  of  the  platform,  to  the  north  of  the 
station,  and  the  light  from  a  lamp  at  the 
south  of  the  station  was  burning,  and  the 
light  thrown  by  it  was  between  the  engine 
and  the  deceased.  The  engineer  could  ordi- 
narily see  an  object  upon  the  track,  with  the 
aid  of  the  headlight,  at  night,  from  120  to 
150  feet;  and  It  was  possible  to  stop  the 
train,  at  the  rate  of  speed  it  was  running,  in 
a  distance  equal  to  the  length  of  the  train. 
Bolton  was  not  discovered  by  the  engineer 
of  the  train  until  the  engine  had  reached 
the  south  end  of  the  depot,  and  about  140 
to  150  feet  distance  from  Bolton;  and  the 
engineer  at  once  applied  the  emergency  air. 
reversed  his  engine,  and  "put  sand  under 
her"  to  keep  the  wheels  from  slipping,  but 
was  unable  to  stop  the  train  until  Bolton 
was  struck  in  the  head  with  the  cylinder  of 
the  engine  and  knocked  over  on  the  depot 
platform.  As  soon  as  the  train  came  to  a 
stop,  the  trainmen  carried  Bolton  into  the 
depot  Dr.  Wright,  a  physician,  was  at  once 
summoned,  and  arrived  within  a  few  min- 
utes after  Bolton  was  carried  Into  the  depot; 
but  Bolton  never  recovered  consciousness, 
and  died  In  about  half  an  hour  from  the  in 
juries  thus  received.  The  testimony  further 
discloses  that  Bolton  was  probably  Intoxicat- 
ed, as  It  appears  from  the  testimony  of  ap- 
pellees' witnesses  that  he  was  drinking,  and 
that  some  one  had  vomited  near  the  place 
where  he  sat  when  he  was  struck  by  the 
engine,  and  there  was  found  in  a  sack  which 
he  had  at  the  time  of  the  Injury  a  Jug  of 
whisky.  Trial  was  had  before  a  Jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiffs 
for  the  sum  of  19.000.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  an  ap- 
peal prayed  and  allowed  to  this  court 

Ledbetter  &  Bledsoe  and  J.  W.  Terry,  for 
appellant  Hamp  P.  Abney,  Johnson  &  Crace. 
and  W.  O.  Davis,  for  appellees. 

THOMAS,  J.  (after  stating  the  facts).  The 
errors  assigned  by  appellant  which  are  prop- 
erly presented  for  review  here,  and  which  It 
will  be  necessary  to  consider,  are  the  follow- 
ing: (1)  The  request  of  the  appellant  made 
to  the  trial  court,  to  instruct  the  Jury  to  re- 
turn a  verdict  In  Its  favor,  which  request  was 
refused,  and  the  refusal  excepted  to.  (2) 
The  request  of  the  appellant  made  to  the 
trial  court  to  Instruct  the  Jury  aa  follows: 
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"The  court  Instructs  the  Jury  that,  taking  all 
the  testimony  In  this  case  with  its  greatest 
probative  force,  it  shows  that  the  deceased 
was  guilty  of  contributory  negligence,  and 
plaintiffs  cannot  recover,"— which  request  was 
refused,  and  the  refusal  excepted  to.  (3)  The 
request  of  the  appellant,  made  to  the  trial 
court,  to  instruct  the  Jury  as  follows:  "You 
are  further  instructed  that  a  person  who  goes 
upon  a  railroad  track,  other  than  at  a  cross- 
ing, is  a  trespasser,  and  that  the  railroad 
company  owes  no  further  duty  to  discover 
such  trespasser  upon  its  track,  except  at  a 
crossing,  than  to  avoid  inflicting  a  wanton  in- 
Jury  upon  him  after  his  dangerous  position 
shall  have  been  discovered,"— which  request 
was  refused,  and  the  refusal  excepted  to  by 
appellant  (4)  The  request  of  the  appellant, 
made  to  the  trial  court,  to  instruct  the  jury 
as  follows:  "You  are  further  instructed  that 
the  employes  of  a  railway  company  -  owe  no 
duty  to  a  person,  who  Is  a  trespasser  upon  Its 
tracks,  to  keep  a  lookout  for  and  discover 
him  so  as  to  prevent  injury  to  him,"— which 
request  was  refused,  and  the  refusal  except- 
ed to  by  appellant  (5)  The  court  charged  the 
Jury  as  follows:  "But  If  the  deceased  failed 
to  exercise  that  degree  of  care  and  caution 
which  an  ordinarily  prudent  man  would  have 
used  under  like  circumstances,  and  thereby 
placed  himself  In  a  position  of  peril,  It  is  still 
incumbent  upon  the  defendant  to  exercise  due 
care  and  diligence  to  prevent  the  injury,  if  It 
knew,  or  could  have  known  by  the  exercise 
of  reasonable  diligence,  the  dangerous  posi- 
tion of  the  deceased.  Therefore,  notwith- 
standing the  faqt  that  the  deceased  put  him- 
self in  the  way  of  great  peril,  if  the  defend- 
ant saw  him,  or  could  have  seen  him,  in  time 
to  have  prevented  his  death,  by  the  use  of 
ordinary  diligence,  and  failed  to  use  such  dili- 
gence, the  plaintiff  in  such  case  would  be  en- 
titled to  recover,"— to  which  instruction  of  the 
court  the  appellant  excepted. 

In  the  case  of  Newport  News  &  M.  V.  Co. 
v.  Howe,  3  C.  C.  A.  121,  52  Fed.  362,  a  freight 
train  upon  appellant's  railway  parted;  and 
the  conductor,  who  was  on  the  rear  part  of 
the  train,  sent  Howe,  a  brakeman,  forward 
with  a  lantern  to  signal  the  engine,  when  it 
should  return,  and  to  give  the  engineer  infor- 
mation as  to  the  whereabouts  of  the  rear 
cars.  Howe  went  forward  several  hundred 
yards,  sat  down  on  the  end  of  a  tie,  put  his 
lantern  down  near  him,  and  went  to  sleep, 
with  his  arm  thrown  over  the  rail.  The  en- 
gineer, after  running  about  five  miles,  discov- 
ered that  the  train  had  parted,  side-tracked 
the  cars  still  attached,  and  started  his  engine 
and  tender  back,  to  take  up  the  rest  of  the 
train;  and  not  discovering  Howe  in  time  to 
stop  his  engine,  one  of  the  rear  wheels  of  the 
tender  ran  over  Howe's  arm  and  cut  It  off. 
Judge  Taft  in  delivering  the  opinion  of  the 
court  in  that  case,  said:  "We  are  of  the  opin- 
ion that  on  the  evidence  adduced,  it  was  the 
duty  of  the  court  below  to  have  directed  a 
verdict  for  the  defendant  on  the  ground  of 


the  plaintiff's  contributory  negligence.  In  or- 
der that  a  defendant  shall  be  exonerated  from 
liability  by  the  plaintiff's  negligence,  it  must 
appear  that  it  was  the  proximate  cause  of  the 
accident  It  need  not  be  the  sole  proximate 
cause.  It  Is  enough  if  it  concurs  with  the  de- 
fendant's negligence  to  produce  the  injury. 
Plaintiff  admits  that  with  knowledge  that 
an  engine  was  approaching,  on  a  very  dark 
night  he  laid  down  with  his  arm  over  the 
rail  and  went  to  sleep.  Grosser  negligence, 
more  certain  to  result  in  injury,  can  hardly 
be  suggested.  It  is  charged  that  the  engineer 
was  negligent  in  not  sending  out  before  him 
his  brakeman,  in  not  signaling  his  return,  by 
whistling  as  often  as  he  should,  and  in  run- 
ning at  a  higher  rate  of  speed  than  four  miles 
an  hour,— all  contrary  to  the  rules  of  the  com- 
pany. There  was  evidence  tending  to  show 
such  negligence,  but  It  was  all  plainly  concur- 
rent with  that  of  the  plaintiff,  and  therefore 
constitutes  no  ground  for  recovery.  The 
counsel  for  the  plaintiff  below  rely,  however, 
on  the  conduct  of  the  engineer  at  the  time  of 
the  accident  in  failing  to  stop  the  engine  be- 
fore Howe  was  run  over,  as  bringing  the  case 
within  the  so-called  exception  to  the  general 
rule  of  contributory  negligence,  according  to 
which  plaintiffs  negligence  is  no  defense,  if 
it  appears  that  by  the  exercise  of  due  care  the 
defendant  might  have  avoided  the  consequen- 
ces of  plaintiff's  negligence.  The  exception 
obviously  refers  only  to  those  cases  where  the 
negligence  of  the  plaintiff  is  not  a  proximate 
cause  of  his  injury,  because,  after  the  fact  of 
plaintiff's  negligence,  and  with  that  as  a  cir- 
cumstance or  condition  of  the  situation,  de- 
fendant might  then,  by  exercise  of  due  care, 
avoid  the  Injury.  In  such  cases  defendant's 
negligence,  in  the  chain  of  causes  leading  to 
the  accident,  Intervenes  between  plaintiff's 
negligence  and  the  injury,  and  la,  in  law,  the 
sole  proximate  cause.  *  •  *  Upon  the 
point,  however,  if  the  engineer  had  looked  but, 
he  could  have  seen  Howe's  perilous  position 
in  time  to  stop  the  engine  before  striking  him, 
the  evidence  Is  conflicting;  and,  if  the  point 
Is  material,  it  should  have  been  submitted  to 
the  Jury.  H  remains  to  Inquire,  therefore, 
whether  the  failure  of  the  engineer  to  see 
Howe  on  the  track  in  time  to  avoid  the  acci- 
dent when  by  looking  out  he  might  have  seen 
him,  can  be  said  to  be  a  legal  cause  of  the 
accident  If  so,  it  Is  the  sole  proximate  cause, 
and  would  render  the  company  liable.  When 
a  man  lies  down  to  sleep  upon  a  railroad 
track  at  night  with  full  knowledge  that  a 
train  Is  about  to  pass  that  way,  does  he  there- 
by Impose  upon  the  engineer  the  duty,  with 
respect  to  him,  of  keeping  a  lookout,  and  of 
discovering  him  upon  the  track?  It  Is  true 
that  the  engineer  owes  it  to  the  passengers 
on  the  train,  and  to  persons  lawfully  upon  the 
track,  to  keep  a  lookout  in  order  to  prevent 
injury  to  them.  But  that  Is  because  danger 
to  such  persons  is  probable,  and  should  be 
looked  for,  to  be  avoided.  One  is  bound  to 
use  one's  own  bo  as  not  to  injure  another. 
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This  duty,  of  course,  Is  commensurate  with 
the  reasonable  probability  that  any  particular 
use  of  one's  own  will  injure  another.  Now, 
there  is  no  probability  that  a  man  will  be 
asleep  upon  the  railroad  track.  While,  there- 
fore, an  engineer  who  fails  to  keep  a  sharp 
lookout  upon  the  track  is  wanting  in  due  care 
to  passengers  and  lawful  travelers,  because 
of  the  probability  of  danger  to  each  from  such 
failure,  such  conduct  is  not  a  want  of  due 
care  with  respect  to  a  man  asleep  upon  the 
track,  because  of  the  presumption— upon 
which  the  engineer  has  a  right  to  rely— that 
no  one  would  be  so  grossly  negligent  in  court- 
ing death.  As  there  was  no  duty  imposed 
upon  the  engineer  to  look  out  for  the  sleep- 
ing man,  there  was  no  negligence  in  his  fail- 
ing to  see  Howe.  It  would  follow  that  the 
engineer's  failing  to  learn  the  peril  earlier 
was  not  a  proximate  cause  of  Howe's  injury." 

As  applied  to  a  case  like  the  present,  we 
believe  the  rule  relied  on  by  counsel  for  plain- 
tiff below  should  be  construed  to  mean  that 
the  negligence  of  the  plaintiff  will  be  no  de- 
fense if  the  defendant,  after  he  .knew  the 
peril  of  the  plaintiff,  did  not  use  care  to  avoid 
it.  This  view  seems  to  be  sustained  by  au- 
thority, and  by  several  eminent  text  writers. 
2  Thomp.  Neg.  1157;  Cooley,  Torts,  674; 
O'Keefe  v.  Railroad  Co.,  32  Iowa,  4G7;  Yar- 
nall  v.  Railway  Co.,  75  Mo.  575;  Denman  v. 
Railroad  Co.,  26  Minn.  357,  4  N.  W.  605;  But- 
ton v.  Railroad  Co.,  18  X.  Y.  248,  259.  In 
O'Keefe  v.  Railroad  Co.,  supra,  a  man  lay 
down  at  night  on  the  defendant's  track,  in 
a  state  of  intoxication.  He  was  there  run 
over  by  an  engine  which  had  no  headlight. 
The  court  charged  the  jury  that  be  could  not, 
under  those  circumstances  recover,  "unless 
they  found  that  defendant  or  its  agents  had 
knowledge  that  he  was  thus  lying,  In  time 
to  prevent  the  accident,  or  could  have  known 
with  the  exercise  of  ordinary  caution."  The 
judgment  for  plaintiff  was  reversed  on  the. 
ground  that  the  italicized  clause  was  error. 
In  Yarnall  v.  Railway  Co.,  supra,  the  plain- 
tiff's Intestate  lay  Intoxicated  upon  the  track; 
and  it  was  held  that  the  railway  company 
could  only  be  held  for  such  negligence,  caus- 
ing the  accident,  as  occurred  after  its  agents 
became  aware  of  plaintiff's  exposed  condi- 
tion. In  Button  v.  Railroad  Co.,  jsupra,  plain- 
tiff lay  down  at  night,  in  a  state  of  intoxica- 
tion, on  a  street-car  track,  and  was  run  over. 
The  court  below  said  to  the  jury  that  the 
defendants  were  liable  unless  the  negligence 
of  the  deceased  directly  contributed  to  the  in- 
jury, and  a  verdict  followed  for  the  plaintiff. 
The  case  was  reversed;  Harris,  J.,  saying  of 
the  plaintiff:  "If  in  his  senses,  as  he  must 
be  presumed  to  have  been,  he  courted  his  own 
destruction.  Under  these  circumstances,  be 
must  be  regarded  as  having  co-operated  with 
the  defendants  to  produce  his  death.  Unless 
the  jury  could  be  made  to  believe  that,  after 
the  deceased  was  discovered,  the  defendants, 
by  reasonable  care,  could  have  avoided  the 
fatal  result,  they  were  not  liable."   In  Den- 


man v.  Railroad  Co.,  sspra,  the  plaintiff  went 
to  sleep  on  the  defendant's  track,  and  was 
severely  injured  by  a  passing  train.    In  hold- 
ing that  the  plaintiff  could  not  recover,  the 
supreme  court  of  Minnesota  used  the  follow- 
ing language:  "The  only  negligence  upon  the 
part  of  the  defendant's  employes  upon  the 
train,  whlcb  the  plaintiff  argues  that  the  evi- 
dence tends  to  establish,  is  evidence  going  to 
show  that  the  track  at  the  place  of  the  acci- 
dent, and  for  a  long  distance  on  either  side 
of  such  place,  was  level  and  straight,  so  that 
an  object  no  larger  than  a  man's  hat  could  be 
seen  for  four  or  five  hundred  yards,  and  that, 
therefore,  the  employes  of  the  defendant  were 
negligent  in  not  observing  the  plaintiff.  In 
our  opinion,  this  is  no  evidence  whatever  of 
negligence  on  the  part  of  a  defendant  in  a 
case  of  this  kind.   The  plaintiff  had  no  right 
whatever  to  sit  or  lie  down  upon  the  track, 
or  near  enough  to  it  to  be  within  reach  of  a 
passing  train,  and  go  to  sleep.  If  be  saw  fit 
to  do  so,  he  took  the  risk  upon  himself.  The 
defendant  owed  him  no  duty,  except  that  of 
exercising  due  diligence  to  avoid  injuring  him 
after  discovering  he  was  there.   If  the  de- 
fendant's employes  in  charge  of  the  train  bad 
neglected  to  watch  the  track,  and  so  bad  failed 
to  observe  some  obstruction  by  which  the 
train  was  thrown  from  the  track,  and  as  a 
consequence  a  passenger  was  injured,  the  case, 
unless  some  excuse  appeared,  might  well  be 
one  in  which  the  defendant  would  be  liable 
to  the  passenger  for  the  negligence.  The 
reason  would  be  because  the  defendant  owed 
the  passenger  a  duty,  the  neglect  of  which 
had  occasioned  the  Injury.   But,  for  the  rea- 
sons before  given,  the  plaintiff  occupies  a 
position  entirely  different  from  that  of  a  pas- 
senger."  The  foregoing  is,  in  our  opinion,  a 
correct  statement  of  the  law  governing  the 
present  case.   We  are  aware  that  there  are 
many  cases,  which  are  collected  in  Shearman 
&  Redfield's  work  on  Negligence  (4th  Ed.),  in 
which  the  rule  is  thus  expressed:   The  de- 
fendant is  liable,  in  spite  of  plaintiff's  negli- 
gence, if,  after  he  discovers,  or  ought  by  due 
care  to  discover,  plaintiff's  peril,  he  might, 
by  the  use  of  due  care,  avoid  the  consequences 
of  plaintiffs  negligence,  and  does  not  do  so. 
The  due  care  with  respect  to  discovering  plain- 
tiff's negligence  depends  upon  the  relation 
of  the  parties.    In  a  case  like  the  present, 
where,  In  our  view,  there  is  no  duty  on  the 
part  of  the  defendant  to  discover  plaintiff's 
peril,  the  additional  clause  adds  nothing  to 
the  effect  of  the  rule,  but  Implies  a  duty 
which,  as  we  have  found,  does  not  exist  In 
the  case  of  Railway  Co.  v.  Bennett,  16  C.  C 
A.  300,  69  Fed.  525,  Sanborn,  Circuit  Judge, 
in  delivering  the  opinion  of  the  United  States 
circuit  court  of  appeals  for  the  Eighth  cir- 
cuit, said:   "The  only  duty  which  a  railroad 
company  owes  to  those  who,  without  Its 
knowledge  or  consent,  enter  upon  its  track, 
not  at  a  crossing  or  other  like  public  place,  is 
not  wantonly  and  unnecessarily  to  inflict  In- 
jury upon  them  after  its  employes  have  dis- 
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covered  them.  It  owes  them  no  duty  to  keep 
a  lookout  for  them  before  they  are  discovered, 
because  they  are  unlawfully  upon  the  tracks, 
and  the  railroad  company  la  not  required  to 
watch  for  violations  of  the  law.  Newport 
News  &  M.  V.  Co.  v.  Howe,  3  O.  C.  A.  121, 
52  Fed.  362;  Railway  Go.  v.  Tartt,  12  0.  O. 
A.  618,  64  Fed.  823;  Railroad  Co.  v.  Cook,  13 
C.  C.  A.  364,  66  Fed.  115;  Denman  v.  Rail- 
road Co.,  26  Minn.  357,  4  N.  W.  605;  Rail- 
way Co.  v.  Monday,  49  Ark.  257,  4  8.  W.  782; 
Sibley  v.  Ratliffe,  50  Ark.  477,  8  S.  W.  686; 
O'Keefe  v.  Railroad  Co.,  82  Iowa,  467;  Tar- 
nail  v.  Railway  Co.,  75  Mo.  675;  Button  v. 
Railroad  Co.,  18  N.  Y.  248,  250;  Nicholson  v. 
Railway  Co.,  41  N.  Y.  525." 

The  charge  of  the  trial  court  In  the  case  at 
bar  that,  "notwithstanding  the  fact  that  the 
deceased  put  himself  in  the  way  of  great  peril, 
if  the  defendant  saw  him,  or  could  have  seen 
him,  in  time  to  have  prevented  his  death,  by 
the  use  of  ordinary  diligence,  and  failed  to 
use  such  diligence,  the  plaintiff,  in  such  case, 
would  be  entitled  to  recover,"  was,  in  effect, 
an  instruction  to  the  Jury  that  it  was  the 
duty  of  the  railway  company  to  keep  a  look- 
oat  for  Bolton;  and  it  owed  him  no  such 
duty,  in  the  situation  in  which  he  had  volun- 
tarily placed  himself,— a  place  where  be  had 
no  right  to  be,  and  where  sleep  on  his  part 
would,  In  all  probability,  result  fatally.  One 
who  is  about  to  take  passage  upon  a  railway 
train  has  no  right  to  leave  the  waiting  room 
provided  for  passengers,  and  go  out  upon  or 
near  the  main  track  of  the  railway,  and  go 
to  sleep;  and,  If  he  do  so,  he  Is  guilty  of  the 
grossest  negligence,  and  the  only  duty  which 
the  railway  company  owes  him  Is  not  to  wan- 
tonly and  unnecessarily  Inflict  injury  upon 
him  after  its  employes  have  discovered  him. 
In  this  case  the  testimony  discloses  that  the 
engineer  did  not  discover  Bolton  until  his 
train  was  within  140  to  150  feet  of  him;  that 
he  used  every  means  at  his  command  to  bring 
the  train  to  a  stop,— applying  the  emergency 
air,  reversing  the  engine,  and  putting  sand 
npon  the  track;  that  he  had  a  loaded  freight 
train,  of  10  cars,  each  31  feet  in  length,  with 
the  couplings,  and  the  engine  and  caboose, 
running  15  to  18  miles  per  hour;  and  that  his 
train  could  not  be  stopped  In  a  distance  less 
than  the  length  of  the  train,  350  to  375  feet 
And  his  testimony  is  corroborated  by  the  fire- 
man, and  also  by  Dr.  Wright,  a  witness  called 
by  the  appellees.  As  we  have  seen,  the  fail- 
ure of  the  engineer  to  discover  Bolton  sooner 
was  not  negligence  on  the  part  of  the  railway 
company;  and,  as  there  was  no  proof  of  other 
negligence  on  the  part  of  the  railway  com- 
pany, the  request  of  the  appellant  to  instruct 
the  Jury  to  return  a  verdict  in  Its  favor  should 
have  been  given.  It  should  have  been  given 
for  the  further  reason  that  the  death  of  Bol- 
ton was  caused  by  his  own  negligence,  the 
proof  not  disclosing  any  neglect  on  the  part 
of  the  employes  of  the  railway  company  after 
they  discovered  Bolton  In  his  perilous  posi- 
tion. For  the  reasons  stated,  the  Judgment 
61  S.W.— 69 


of  the  trial  court  Is  reversed,  and  the  cause 
dismissed.   Reversed  and  dismissed. 

SPRINGER,  a  J.,  and  CLAYTON  and 
TOWNSHND,  JX,  concur. 


CROFT  et  ux.  v.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.   June  7, 
1899.) 

DEATH  BY  WRONGFUL  ACT — EVIDENCE — NEG- 
LIGENCE —  SELF-DEFENSE  —  REASONABLE- 
NESS OF  APPREHENSION. 

1.  Under  Sayles*  Rev.  Civ.  St  arts.  3017, 
3020,  providing  that  an  action  for  actual  dam- 
ages on  account  of  injuries  causing  the  death 
of  any  person  may  be  brought  when  it  is  caused 
by  the  wrongful  act  or  negligence  of  another,  al- 
though not  caused  under  such  circumstances  as 
amounts  In  law  to  a  felony,  and  without  regard 
to  any  criminal  proceedings  that  may  or  may 
not  be  had  in  relation  to  the  homicide,  evidence 
in  regard  to  any.  action  that  may  have  been 
taken  by  plaintiff  or  the  grand  jury  in  connec- 
tion with  criminal  proceedings  is  inadmissible. 

2.  In  an  action  by  parents  to  recover  for  the 
wrongful  killing  of  their  son,  testimony  to  the 
effect  that  they  may  have  brought  the  action 
simply  to  investigate  the  circumstances  of  the 
homicide  is  irrelevant,  and  may  have  been  preju- 
dicial, as  creating  the  impression  that  plaintiffs 
wanted  an  investigation,  and  not  damages. 

3.  It  is  error  to  permit  the  introduction  of 
evidence  to  impeach  a  witness  as  to  an  immateri- 
al matter. 

4.  In  an  action  to  recover  for  the  wrongful 
killing  of  plaintiff's  bou,  when  it  has  been  shown 
that  deceased  was  in  the  employ  of  defendant, 
and  had  during  the  day  been  sent  off  by  him 
with  a  wagon,  and  that  be  returned  after  dark, 
when  he  was  shot  by  defendant,  evidence  that 
defendant  was  in  a  position  to  see  the  wagon 
when  he  fired  the  shots  is  material,  for,  if  he 
did,  it  should  have  suggested  the  identity  of  de- 
ceased at  whom  he  shot. 

5.  In  an  action  to  recover  for  the  wrongful 
killing  of  plaintiff's  son,  where  it  appears  that 
defendant  shot  deceased  intentionally,  but  claim- 
ed to  have  done  so  in  the  belief  that  deceased 
was  about  to  attack  him,  it  is  error  to  submit  the 
case  to  the  jury  on  the  theory  of  negligence. 

6.  Where  the  trial  court  submits  a  case  to 
the  jury  on  an  erroneous  theory  of  the  case, 
which  is  embodied  in  the  requested  instructions 
of  appellant  the  error  is  unavailable  on  appeal. 

7.  In  an  action  to  recover  for  the  wrongful 
killing  of  plaintiff's  son,  where  the  evidence 
shows  that  it  was  intentional,  to  escape  liability 
the  defendant  must  show  that  it  was  done  un- 
der a  reasonable  apprehension  or  fear  of  death 
or  serious  bodily  harm. 

8.  In  passing  upon  the  reasonableness  of  th» 
apprehension  which  moved  defendant  to  shool 
deceased,  the  matter  must  be  judged  from  the 
standpoint  of  defendant,  and  not  from  the  stand- 
point of  any  ordinarily  prudent  man;  but  the 
right  of  self-defense  does  not  rest  alone  on  the 
fear  of  the  person  asserting  the  right,  but  there 
must  be  a  reasonable  appearance  of  danger  to 
call  it  into  exercise. 

Appeal  from  district  court,  Uvalde  county; 
R.  B.  Green,  Judge. 

Action  by  Jacob  W.  Croft  and  wife  against 
Fred  Smith  to  recover  for  the  wrongful  kill- 
ing of  plaintiffs'  son.  From  a  judgment  In 
favor  of  defendant  plaintiffs  appealed.  Re- 
versed. 
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O.  Ellis  and  Joseph  Jones,  for  appellants. 
Garner  &  Love  and  Clark,  Ball  &  Fuller,  for 
appellee. 

FLY,  J.  This  stilt  was  Instituted  by  ap- 
pellants against  appellee  to  recover  damages 
for  the  death  of  their  son,  Thomas  Oliver 
Croft,  who  came  to  his  death  by  a  gunshot 
wound  Inflicted  by  appellee.  There  was  a 
trial  by  Jury,  resulting  in  a  verdict  and  judg- 
ment for  appellee.  It  was  testified  by  the 
witnesses  for  the  defense  that  Thomas  Croft, 
a  boy  about  .18  years  of  age,  was  in  the  em 
ploy  of  appellee,  and  occupied  a  room  in  his 
house.  On  July  IT,  1896,  the  boy  was  sent 
off  from  the  place  with  a  wagon  and  team, 
and  did  not  return  until  late  at  night.  Ap- 
pellee being  aroused  by  a  lady  in  the  house, 
and  told  that  there  was  some  one  In  the  lot, 
got  his  gun,  and  went  out,  and,  seeing  a 
man  bent  over,  shot  at  him  twice.  Appellee 
swore  that  he  thought  the  man  was  about  to 
shoot.  After  the  second  shot,  appellee  ascer- 
tained that  he  had  shot  Tom  Croft  who  had 
returned,  and  was  engaged  about  the  wagon. 
He  was  in  the  wagon  when  shot.  He  after- 
wards died  from  the  wounds  Inflicted  by  ap- 
pellee. There  was  no  conflict  as  to  the  facts 
surrounding  the  homicide.  It  is  provided  in 
article  3017,  Sayles'  Rev.  Civ.  St.,  that  "an 
action  for  actual  damages  on  account  of  in- 
juries causing  the  death  of  any  person  may 
be  brought  •  •  *  when  the  death  of  any 
person  is  caused  by  the  wrongful  act,  negli- 
gence, unsklllfulness,  or  default  of  another." 
The  right  is  one  not  given  by  the  common 
law,  but  arises  alone  by  reason  of  the  stat- 
ute. It  is  also  provided  by  statute  (article 
3020)  that  "the  action  may  be  commenced 
and  prosecuted,  although  the  death  shall 
have  been  caused  under  such  circumstances 
as  amounts  In  law  to  a  felony,  and  without 
regard  to  any  criminal  proceedings  that  may 
or  may  not  be  had  in  relation  to  the  hom- 
icide." In  the  absence  of  the  statute  last 
cited,  we  think  that  evidence  in  regard  to 
any  action  that  may  have  been  taken  by  the 
plaintiff  or  the  grand  Jury  in  connection  with 
criminal  proceedings  would  be  inadmissible, 
and  it  is  clearly  so  when  the  statute  is  kept 
in  view.  Appellants  had  the  right  to  Insti- 
tute and  prosecute  the  suit  without  reference 
to  any  criminal  action,  and  it  doubtless  prej- 
udiced their  case  to  permit  questions  to  be 
asked  which  would  convey  to  the  Jury  the 
Idea  that,  unless  appellants  had  proceeded  In 
a  criminal  action  against  appellee,  they  could 
not  sustain  a  civil  action  for  damages.  Tes- 
timony to  the  effect  that  appellants  may  have 
brought  the  suit  simply  to  investigate  the 
circumstances  of  the  homicide  could  have  no 
relevancy,  and  should  not  have  been  permit- 
ted. It  is  often  the  case  that  the  unworthy 
motives  actuating  a  plaintiff  in  instituting  a 
suit  may  be  Inquired  into;  but  we  see  no 
pertinence  in  the  testimony  Introduced  on 
this  point  in  this  case,  and  it  may  have  been 
positively  prejudicial  in  creating  the  impres- 


sion that  appellants  wanted  an  Investigation 
merely,  and  not  damages.  The  question  as 
to  the  motive  of  appellant  J.  W.  Croft  in  Insti- 
tuting suit  being  immaterial  and  irrelevant,  It 
was  error  to  permit  evidence  showing  that  he 
had  made  contradictory  statements  on  that 
point  Railway  Co.  v.  Phillips,  91  Tex.  27& 
42  S.  W.  852. 

Appellee  had  sent  the  deceased  hoy  off 
with  a  wagon  on  the  day  before  he  was  kill- 
ed, and  it  became  a  material  question  as  to 
whether  appellee  saw  the  wagon  before  he 
fired  the  shots,  for,  if  he  did,  it  should  have 
suggested  to  him  that  the  boy  had  returned, 
and  that  it  was  probably  he  in  the  wagon. 
This  question  being  material,  it  was  proper 
to  admit  testimony  on  the  part  of  J.  W.  Croft 
which  tended  to  show  that  appellee  was  In 
a  position  to  see  the  wagon  when  he  fired 
the  shots.  The  sixth  assignment  of  error, 
which  complains  of  testimony  admitted  to 
show  contradictory  statements  about  his  be- 
ing able  to  see  the  wagon  from  where  Smith 
stood  when  he  fired  the  shots,  is  therefore 
not  well  taken. 

In  the  charge  of  the  court  two  theories  are 
presented  to  the  jury  upon  which  the  cause 
was  to  be  tried;  one  being  based  upon  the 
negligence  of  appellee  measured  by  what  an 
ordinarily  prudent  person  would  have  done 
under  like  circumstances,  and  the  other  based 
upon  the  question  as  to  whether  appellee  act- 
ed in  self-defense  upon  appearances  of  dan- 
ger which  reasonably  appeared  to  him  im- 
minent and  pressing.  The  two  theories  are, 
to  our  minds,  utterly  antagonistic  and  irrec- 
oncilable. The  pleadings  and  the  facts  show 
a  willful  homicide,  and  not  a  case  of  negli- 
gence. Appellee  admitted  the  killing,  but  tes- 
tified that  he  had  no  malice  towards  the  de- 
ceased, but  killed  him  under  the  impression 
that  he  was  some  person  who  was  about  to 
attack  him.  It  was  not  negligently  done,  be- 
cause it  was  willfully  and  Intentionally  done. 
If  the  act  be  Intentional,  It  may  be  fraudu- 
lent or  criminal,  or  it  may  be  a  trespass,  but 
it  cannot  be  negligence.  Whitt  Smith,  Xeg. 
p.  3.  In  the  petition  the  facts  surrounding 
the  homicide  are  pleaded,  and,  while  the  acts 
are  denominated  negligence,  they  show  what 
would  be  denominated  a  "wrongful  act"  In 
the  statute,  and  the  case  should  have  been 
tried  upon  that  theory.  If  no  other  cause  for 
reversal  had  arisen  than  erroneous  charges 
of  the  court,  appellants  could  not  have  avail- 
ed themselves  of  the  errors,  for  the  reason 
that  in  their  requested  charges  the  doctrine 
of  negligence  and  a  willful  assault  are  both 
presented.  In  cases  where  the  death  is 
caused  by  Intentional  violence,  the  question 
at  issue  would  be  whether  or  not  the  defend- 
ant was  justified  or  excused  by  the  circum- 
stances in  committing  the  act  Cooley,  Torts 
(2d  Ed.)  pp.  317,  318.  If  the  testimony  of  ap- 
pellants showed  a  prima  facie  case  of  a 
wrongful  killing  by  appellee,  the  duty  then 
devolved  on  him  to  prove  that  he  acted  under 
a  reasonable  apprehension  or  fear  of  death 
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or  serious  bodily  harm  at  the  time  of  the 
killing.  Greenl.  Ev.  f  95;  Bell  v.  State,  20 
Tex.  App.  445.  The  law  of  self-defense  in  a 
civil  action  is  the  same  as  in  a  criminal  ac- 
tion, with  the  exception  that  In  the  criminal 
action  the  defendant  has  the  benefit  of  a 
reasonable  doubt,  while  in  the  civil  action 
the  cause  should  be  decided  upon  a  prepon- 
derance of  the  testimony.  March  v.  Walker, 
48  Tex.  372.  It  follows  that  in  passing  upon 
the  appearance  of  danger,  the  reasonableness 
of  the  apprehension  of  death  or  serious  bod- 
ily injury  upon  the  part  of  the  appellee,  the 
matter  must  be  Judged  of  from  his  stand- 
point, and  not  from  the  standpoint  of  any 
ordinarily  prudent  man.  "Each  juror  must 
place  himself  in  the  position  of  the  defend- 
ant at  the  time  of  the  homicide,  and  deter- 
mine from  all  the  facts  as  they  appeared  to 
defendant  at  the  time  of  the  killing  whether 
his  apprehension  or  fear  of  death  or  serious 
bodily  harm  was  reasonable."  Bell  v.  State, 
above  cited;  Gonzales  v.  State,  28  Tex.  App. 
135,  12  S.  W.  733;  Cochran  v.  State,  28  Tex. 
App.  422,  13  S.  W.  651.  In  this  connection  it 
may  be  well  to  say  that  the  right  of  self-de- 
fense cannot  be  invoked  by  the  fears  alone 
of  the  person  who  relies  on  appearances  of 
danger,  but  "there  must  be  a  reasonable  ap- 
pearance of  danger  to  call  It  Into  exercise." 
Ex  parte  Taylor,  33  Tex.  Cr.  R.  531,  28  S.  W. 
957.  The  judgment  is  reversed,  and  the 
cause  remanded. 


GALVESTON,  H.  &  S.  A.  RT.  CO.  v. 
MASTERSON  et  ux.i 
(Court  of  Civil  Appeals  of  Texas.   Jane  7, 
1S99.) 

MASTER  AND  SERVANT — FELLOW  SERVANTS — 
LIABILITY  OF  MASTER. 

1.  A  switchman  on  one  engine  is  not  a  fellow 
servant  of  a  switchman  on  another  engine, 
though  both  may  work  in  or  near  the  same  yard, 
and  use  the  same  tracks,  where  each  belongs  to 
a  separate  crew,  under  direction  of  its  own  fore- 
man. 

2.  A  switchman  engaged  in  piloting  an  engine 
from  the  roundhouse  to  the  train  to  which  it  was 
to  be  attached,  finding  another  engine  in  his  way, 
moved  it,  killing  deceased,  who  was  under  it, 
cleaning  it.  Held,  that  the  company  was  liable, 
as  such  switchman  was  in  the  performance  of 
his  duty  in  moving  the  engine. 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 

Action  by  P.  T.  Masterson  and  wife  against 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Upson  &  Newton,  for  appellant  IJerry  J. 
Lewis,  for  appellees. 

FLY,  J.  This  suit  was  instituted  by  ap- 
pellees to  recover  of  appellant  damages  for 
the  death  of  their  son,  Joseph  P.  Masterson. 
The  trial  resulted  in  a  verdict  and  judgment 
for  appellees  in  the  sum  of  $1,000.    This  is  a 

i  Rehearing  denied  June  27,  1899. 


second  appeal  of  this  case,  the  opinion  of  this 
court  on  the  former  appeal  being  in  42  S.  W. 
1001.  We  find  that  the  death  of  Joseph  P. 
Masterson,  who  was  an  employs  of  appellant, 
was  caused  through  the  negligence  of  another 
employe  of  appellant,  who  was  acting  within 
the  scope  of  his  employment,  and  who  was 
not  a  fellow  servant  of  Joseph  P.  Masterson. 

Several  decisions  of  courts  of  civil  appeals 
are  cited  by  appellant  as  sustaining  the  con- 
tention that  the  switchman  on  one  engine  is 
the  fellow  servant  of  a  switchman  of  another 
engine,  because  they  used  In  common  all  the 
tracks  In  the  yard  of  appellant  in  San  Anto- 
nio, and  their  respective  duties  in  said  yard 
as  to  the  switching  of  trains  were  the  same, 
and  one  of  them  (the  case  of  Railroad  Co.  v. 
Tatman,  81  S.  W.  333),  seems  to  sustain  the 
contention;  but  that  decision  was  rendered 
prior  to  the  decision  In  the  case  of  Railway 
Co.  v.  Warner,  89  Tex.  475,  35  S.  W.  364, 
which  we  think  holds  adversely  to  the  con- 
tention of  appellant  In  the  last  case  cited 
it  Is  said:  "The  members  of  a  crew  running 
a  train,  though  each  be  in  the  performance  of 
different  acts  in  reference  thereto,  are  all  en- 
gaged In  the  common  service,  for  they  are 
Jointly  performing  the  thing  or  work  of  man- 
aging the  train  for  the  employer;  but  they 
would  not  be  engaged  In  the  common  service' 
with  the  members  of  a  crew  running  another 
train  for  the  employer  over  the  same  road, 
for  one  crew  would  be  jointly  performing  the 
thing  or  work  of  managing  one  train,  while 
the  other  would  be  performing  the  thing  or 
work  of  managing  another  train."  The  facts 
In  this  case  demonstrated  that  Joseph  P.  Mas- 
terson was  a  switchman  on  engine  No.  591, 
and  while  the  engineer  of  591  was  off  his 
engine,  getting  a  lunch,  the  deceased,  with  bis 
knowledge,  went  under  the  engine  to  clean 
out  the  ashpan;  and,  while  so  engaged,  D.  B. 
Church,  a  switchman  belonging  to  a  differ- 
ent crew,  got  on  engine  591,  and  turned  on  the 
steam  to  move  it  out  of  the  way  of  an  engine 
which  he,  in  pursuance  of  his  duties,  was 
conducting  from  the  roundhouse  to  the  train 
to  which  It  was  to  be  attached,  and  the  de- 
ceased was  run  over  and  killed.  The  engine 
on  which  deceased  worked  was  known  as 
the  "outside  engine,"  and  the  one  on  which 
Church  worked  was  known  as  the  "inside  en- 
gine." The  crews  on  the  two  engines  were 
separate  and  distinct,  and  each  crew  consisted 
of  an  engineer,  a  fireman,  a  foreman,  and 
three  switchmen,  and  each  crew  was  under 
the  supervision  and  control  of  Its  foreman. 
These  crews  were  Just  as  distinct  from  each 
other  as  the  crews  that  run  on  the  main  line, 
and  the  fact  they  worked  in  or  near  the  same 
yard  and  used  the  same  tracks  would  not 
alter  their  relation  to  each  other. 

There  Is  no  merit  In  the  contention  that 
Church  was  not  acting  in  the  scope  of  his 
duties  when  the  man  was  killed.  He  was 
engaged  in  his  business  of  piloting  an  engine 
from  the  roundhouse  to  the  train  to  which  it 
was  to  be  attached,  and,  finding  the  engine  on 
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which  deceased  was  working  In  the  way,  he 
moved  it,  with  the  result  that  deceased  was 
killed.  Although  he  may  have  been  violat- 
ing a  positive  rule  of  the  railroad  company, 
yet  the  act  was  done  In  furtherance  of  the 
master's  business.  "For  the  mode  In  which 
the  servant  performs  the  duty  he  Is  engaged 
to  perform,  if  wrongful  and  to  the  injury  of 
another,  the  master  Is  liable,  although  he 
may  have  expressly  forbidden  the  particular 
act"  Railway  Co.  v.  Anderson,  82  Tex.  520, 
17  S.  W.  1039.  As  said  in  this  case  by  this 
court,  through  Chief  Justice  James,  on  the 
former  appeal,  "It  was  in  the  performance  or 
furtherance  of  this  work  or  duty  that  he 
moved  the  other  engine  out  of  the  way,  and 
this,  therefore,  cannot  be  held  to  have  been 
an  Independent,  personal  act  of  his  own,  for 
which  the  master  Is  not  responsible."  The 
judgment  is  affirmed. 


STRAIT  v.  COLE. 

(Court  of  Civil  Appeals  of  Texas.    June  8, 
1899.) 

NBW  TRIAL— CONDITIONAL  ORDER. 

An  order  granting  a  conditional  new  trial  is 
not  void,  and  objection  thereto  is  waived,  by  not 
being  urged  before  the  end  of  the  next  term  of 
court. 

Appeal  from  Dallas  county  court;  K.  K. 
Force,  Judge. 

Action  by  M.  V.  Cole  against  Enoch  Strait 
From  a  Judgment  holding  void  an  order  for 
new  trial,  and  striking  the  case  from  the 
docket  defendant  appeals.  Reversed. 

The  following  statement  of  the  case  Is 
taken  from  the  brief  of  appellant:  "The  ap- 
pellee brought  this  suit  in  Judge  Skelton's 
Justice  court  in  Dallas  against  the  appellant 
for  $180  alleged  to  be  due  on  open  account 
as  a  part  of  commisson  for  the  sale  of  a 
piece  of  real  estate;  said  suit  being  filed  in 
said  Justice  court  on  November  16,  1895. 
On  December  9th  judgment  by  default  was 
rendered  in  Bald  justice  court  against  the 
appellant  and  in  favor  of  the  appellee,  for 
the  sum  of  money  sued  for;  and  on  Decem- 
ber 20,  1895,  execution  was  Issued  from  said 
court  for  the  collection  of  said  judgment 
On  January  21,  1896,  appellant  filed  bis  peti- 
tion for  a  writ  of  certiorari  with  the  county 
judge  of  Dallas  county,  and  on  the  same  day 
said  county  judge  ordered  the  county  clerk 
of  Dallas  county  to  Issue  the  writ  of  cer- 
tiorari, etc.,  whereupon  this  appellant  exe- 
cuted and  filed  a  bond  with  the  county  clerk 
of  Dallas  county,  writ  of  supersedeas  was 
issued  to  said  justice  court  in  due  form, 
citation  in  the  matter  was  duly  issued  and 
served,  and  returned  in  said  proceedings,  and 
on  February  15,  1896,  the  transcript  from 
said  justice  court  was  duly  received  and  filed 
In  said  county  court  under  a  writ  of  cer- 
tiorari, and  the  case  thus  stood  on  the  docket 
of  the  county  court  for  trial;  this  appellant 


who  was  defendant  In  said  cause,  having 
made  his  legal  appearance  in  the  same  while 
the  suit  was  pending  in  the  justice  court 
On  June  25,  1896,  a  judgment  was  rendered 
by  said  county  court  against  this  appellant 
who  was  absent  and  took  no  part  in  said 
trial,  and  on  June  27, 1896,  the  appellant  filed 
his  original  motion  for  new  trial,  and  on 
July  1,  1896,  appellant  filed  his  amended 
motion  for  a  new  trial  Appellee  filed  his 
counter  affidavit  resisting  said  motion  for 
a  new  trial;  and  said  motion  for  a  new  trial 
in  behalf  of  this  appellant  asking  that  said 
judgment  by  default  rendered  on  June  25, 

1896,  be  set  aside  and  vacated,  was  duly 
heard,  considered,  and  granted  by  the  county 
court  on  July  4,  1896.    On  December  15, 

1897,  this  appellant  filed  In  the  county  court 
his  original  answer  in  writing,  setting  np  the 
merits  of  his  defense  of  said  suit  On  July 
27,  1897,— more  than  one  year  after  said 
judgment  by  default  rendered  by  the  county 
court  was  set  aside,  and  a  new  trial  granted 
this  appellant  who  was  defendant  in  this 
suit  then  pending  in  the  county  court— the 
plaintiff  filed  his  original  motion  to  strike 
the  case  from  the  trial  docket  and  declare 
the  said  default  judgment  rendered  by  said 
county  court  in  full  force  and  effect  Thus 
stood  the  case  on  the  trial  docket  of  the 
county  court,  being  set  for  trial,  passed,  and 
continued  by  agreement  of  attorneys  and 
other  ways  until  said  cause  came  up  for  trial 
on  December  16,  1898,— more  than  two  years 
after  said  new  trial  had  been  granted  to  this 
appellant— whereupon  appellee,  for  the  first 
time,  urged  his  motion  to  strike  the  case 
from  the  docket  etc.;  and  appellant  filed  his 
reply  to  appellee's  said  motion,  which  matter 
of  the  trial  of  said  motion  to  strike  said 
cause  from  the  docket  was  heard  and  con- 
sidered by  said  county  court  on  said  Decem- 
ber 16,  1898;  and  on  that  day  the  county 
court  sustained  appellee's  said  motion,  and 
entered  judgment  striking  said  cause  from 
his  trial  docket  and  further  ordering  that 
the  judgment  of  this  court  granted  more 
than  two  years  prior  thereto,  on  July  4, 
1896,  was  a  conditional  judgment  and  void, 
and  further  ordering  that  the  default  judg- 
ment rendered  in  June,  1896,  should  be  re- 
vived and  held  In  full  force  and  effect  From 
this  order  of  the  court  striking  the  said  cause 
from  the  docket  declaring  the  county  court 
judgment  granting  the  new  trial  In  this 
cause  void,  and  reviving  a  default  Judgment 
more  than  two  years  old,  this  appellant 
brings  this  case  to  this  court  on  appeal.  Ap- 
pellant appeals  from  said  Judgment  of  the 
county  court  setting  aside  the  former  judg- 
ment of  that  court  which  granted  appellant 
a  new  trial  of  the  cause." 

This  statement  is  concurred  In  by  appellee 
with  the  following  qualifications:  "(1)  The 
record  discloses  herein  that  upon  the  hearing 
of  the  appellant's  motion  for  a  new  trial, 
and  asking  that  the  judgment  rendered 
against  him  be  set  aside  and  vacated,  the 
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trial  judge  on  July  4.  1896,  entered  only  the 
following  order  and  judgment:  'M.  V.  Cole 
vs.  Enoch  Strait  No.  9,639.  Saturday,  July 
4,  1896.  This  day  came  on  to  be  heard  the 
defendant's  motion  for  a  new  trial  herein, 
and  the  court  having  heard  said  motion  and 
the  argument  of  counsel  thereon,  and  being 
fully  advised,  Is  of  opinion  that  defendant 
should  have  a  new  trial  herein,  provided  he 
shall  pay  all  costs  incurred  to  date  in  this 
cause.  Accordingly  it  is  ordered,  adjudged, 
and  decreed  by  the  court  that,  upon  the  pay- 
ment of  all  costs  of  court  herein  incurred, 
the  judgment  of  this  court  heretofore  en- 
tered herein  in  favor  of  plaintiff  and  against 
defendant  be,  and  the  same  is  hereby,  set 
aside,  vacated,  and  held  for  naught,  and  a 
new  trial  of  this  case  ordered  to  be  had. 
Entered  July  4,  1896.'  (2)  The  appellant  is 
in  error  in  his  statement  that,  by  the  judg- 
ment of  the  trial  court  rendered  December 
16,  1898,  said  court  not  only  struck  the  said 
case  from  the  trial  docket,  but  went  further 
and  ordered  and  adjudged  that  the  judgment 
rendered  against  appellant  on  June  27,  1896, 
should  be  revived  and  held  In  full  force  and 
effect  The  Judgment  of  the  trial  court  en- 
tered December  16,  1898,  from  which  this 
appeal  is  prosecuted,  does  not  undertake  to 
revive  the  judgment  of  June  27,  1896,  but 
does  nothing  more  In  respect  to  said  original 
Judgment  than  to  declare  It  to  be  the  final 
judgment  in  this  case  in  full  force  and  effect 
and  not  vacated  by  the  order  entered  on  the 
defendant's  motion  for  a  new  trial  filed  July 
1,  1896." 

S.  H.  Russell  and  L.  M.  Calloway,  for  ap- 
pellant. McCormlck  &  Spence  and  E.  M. 
Browder,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facto). 
There  Is  but  one  question  presented  by  this 
appeal  for  our  determination.  This  question 
is,  did  the  county  court  err  in  holding  the 
order  of  July  4,  1896,  a  nullity,  and  In  strik- 
ing the  case  from  the  trial  docket?  The 
court  evidently  based  its  action  on  the  case 
of  Sec  rest  v.  Best  6  Tex.  199.  That  case 
has  been  modified  by  subsequent  cases  of 
the  supreme  court,  and  it  is  now  held  that 
an  order  granting  a  conditional  new  trial 
is  not  absolutely  void,  but  that  a  party 
wishing  to  take  advantage  of  it  must  do  so 
on  or  before  the  next  term  of  court,  and  that 
the  passing  of  a  term  at  which  the  objection 
ought  to  have  been  made  should  be  regarded 
as  a  waiver  of  the  objection.  Gorman  v. 
McFarland,  13  Tex.  237;  City  of  San  Antonio 
v.  Dlckman,  34  Tex.  660.  In  this  case  more 
than  one  year  elapsed  after  making  the  con- 
ditional order  before  a  motion  was  made 
calling  in  question  Its  validity,  and  more 
than  two  years  elapsed  before  the  motion 
was  presented*  to,  and  acted  upon  by,  the 
court  During  all  this  time  the  cause  was 
pending  on  the  docket,  and  the  parties  treat- 
ed the  order  aa  valid.   We  hold,  under  the 


authorities  above  cited,  that  the  parties 
waived  the  objection  to  the  order  of  July 
4,  1896,  granting  a  new  trial,  and  the  court 
erred  In  not  so  bolding.  The  judgment  la 
reversed,  and  cause  remanded. 


THOMPSON  et  al.  v.  CARUTHERS  et  al.t 
(Court  of  Civil  Appeals  of  Texas.  April  15, 
1899.) 

GIFTS. 

Where  T.  made  a  verbal  gift  to  minors  of 
certain  money,  and  delivered  it  to  C,  their  moth- 
er, and  she  accepted  it  in  trust  for  them,  where- 
by the  title  rested  in  them,  their  title  was  not 
affected  by  G.  at  the  same  time,  and  on  her  own 
suggestion,  executing  her  note,  payable  to  T.,  for 
the.  amount  of  the  gift  in  which  she  agreed  to 
pay  interest  thereon. 

Appeal  from  district  court,  Grayson  coun- 
ty; Don  A.  Bliss,  Judge. 

Action  by  Frank  Thompson  and  others,  su- 
ing as  heirs  of  Martha  J.  Thompson,  against 
M.  J.  Caruthers,  on  a  note.  R.  L.  Caruthef  s 
and  others  intervened.  Judgment  for  inter- 
veners. Plaintiffs  appeal.  Affirmed. 

Wolfe  &  Hare,  for  appellants.  O.  I*  Vow- 
ell,  for  appellees. 

BOOKHOUT,  J.  On  a  former  day  we  cer- 
tified the  main  questions  raised  by  this  ap- 
peal to  the  supreme  court  That  court  has 
answered  the  questions  so  certified  in  favor 
of  appellee.  See  answer  of  said  court  to 
certified  questions  in  this  case  In  60  S.  W. 
331.  We  conclude  that  none  of  the  assign- 
ments of  error  presented  by  appellants  are 
well  taken,  and  hence  they  are  overruled. 
The  judgment  of  the  trial  court  Is  affirmed. 
Affirmed. 

Conclusions. 

We  find  that  on  the  20th  day  of  Decem- 
ber, 1891,  Mrs.  M.  J.  Thompson  made  a  ver- 
bal gift  to  her  grandchildren,  interveners  R. 
L.  Caruthers  and  Edna  E.  Vowell,  nee 
Caruthers,  of  $1,200,  and  delivered  said  mon- 
ey to  Mrs.  M.  J.  Caruthers,  the  mother  of 
said  Interveners,  who  at  the  time  were  min- 
ors. The  father  of  the  Interveners,  Sam 
Caruthers,  was  dead  at  the  time  of  said 
gift.  Said  Sam  Caruthers  was  a  son  of  Mrs 
M.  J.  Thompson  by  her  first  marriage,  she 
having  been  married  twice.  Mrs.  M.  J. 
Caruthers  accepted  said  gift  and  money  In 
trust  for  said  interveners,  and  thereby  the 
title  to  said  money  vested  in  them.  The  in- 
terveners were  heirs  at  law  of  Mrs.  M.  J. 
Thompson.  When  Mrs.  Thompson  made  said 
gift  Mrs.  M.  J.  Caruthers,  upon  her  own  sug- 
gestion, executed  her  note,  payable  to  the 
order  of  Mrs.  M.  J.  Thompson,  for  $1,200,  In 
which  she  agreed  to  pay  interest  at  the  rate 
of  10  per  cent  per  annum  thereon.  We  con- 
clude that  the  title  to  the  money  having 
vested  in  the  Interveners  by  gift  from  their 

i  Writ  of  error  denied  by  supreme  court 
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grandmother  to  Mrs.  Cam  there  as  trustee, 
they  took  title  to  the  money,  and  their 
rights  were  not  affected  by  the  execution  of 
said  note  by  said  trustee.  The  evidence 
shows  a  perfected  parol  gift  to  the  lnter- 
venera,  and  judgment  was  properly  rendered 
in  their  favor.  The  trial  court  did  not  err  in 
admitting  parol  evidence  to  prove  the  gift. 
See  opinion  of  supreme  court  on  certified 
questions  In  this  case  In  50  S.  W.  331. 


EVANS  et  al.  v.  PACE. 
(Court  of  Civil  Appeals  of  Texas.    May  6, 
1899.) 

BUSINESS  HOMESTEAD — RIGHT  OF  WIDOW. 

1.  An  owner  of  a  lot,  on  which  he  conducted  a 
mill  and  gin  business,  bought  a  house  and  lot 
contiguous  thereto,  which  he  connected  therewith 
by  a  fence,  and  used  as  a  lodging  for  his  hired 
man,  who  looked  after  and  attended  to  the  gin. 
Held,  this  did  not  show  that  it  was  necessary 
for  conducting  the  gin  and  mill  business,  or  put 
to,  such  a  use  in  connection  therewith  as  to  con- 
stitute it  a  part  of  the  business  homestead. 

2.  On  death  of  a  married  man,  leaving  no  oth- 
er member  of  the  family  but  his  wife,  she  is  en- 
titled to  exemption  of  a  business  homestead 
which  he  had;  the  business  being  continued  by 
the  heir,  and  the  constitution  exempting  the 
homestead  of  a  family,  and  declaring  that  it 
shall  consist  of  lots  not  exceeding  a  certain  val- 
ue, "provided  that  the  same  shall  be  used  for 
the  purposes  of  the  home,  or  as  a  place  to  exer- 
cise the  calling  or  business  of  the  head  of  the 
family,"  and  declaring  that  on  death  of  the 
husband  or  wife  the  homestead  "shall  not  be  par- 
titioned among  the  heirs  of  the  deceased  during 
the  lifetime  of  the  surviving  husband  or  wife  or 
so  long  as  the  survivor  may  elect  to  use  or  oc- 
cupy the  same  as  a  homestead." 

Appeal  from  district  court,  Henderson  coun- 
ty; W.  H.  Gill,  Judge. 

Action  by  S.  A.  Pace  against  M.  J.  Evans 
&  Co.  Judgment  for  plaintiff.  Defendants 
appeal.  Reversed. 

Bishop,  Eustace  &  McDonald,  for  appel- 
lants. Simklns  &  Mays  and  Paul  Jones,  for 
appellee. 

RAINEY,  J.  The  appellee  brought  this  suit 
to  recover  on  au  Indebtedness  due  by  appel- 
lants, a  firm  composed  of  Mrs.  Mary  D.  Ev- 
ans and  C.  E.  Waldron.  Plaintiff  caused  an 
attachment  to  be  levied  on  certain  real  estate, 
of  which  two  tracts  were  claimed,  respective- 
ly, by  the  defendants  as  their  business  home- 
steads. A  recovery  was  had  by  plaintiff  for 
amount  of  the  Indebtedness  sued  for,  and 
foreclosing  the  attachment  lien,  from  which 
this  appeal  is  prosecuted. 

As  to  the  lots  claimed  by  Waldron  as  his 
business  homestead,  the  evidence  shows  that 
he  was  the  head  of  a  family,  and  that  he  and 
W.  J.  Evans  In  the  year  1894  formed  a  co- 
partnership to  conduct  a  mercantile  business 
In  the  town  of  Malakoff,  under  the  firm  name 
of  W.  J.  Evans  &  Co.  Prior  to  said  year  he 
owned  a  lot,  which  he  used  for  the  purpose 
of  carrying  on  a  mill  and  gin  business,  and 
which  business  was  conducted  by  him  contin- 


uously to  the  time  of  the  trial  of  this  cause. 
He  attended  to  this  business  in  person,  and 
never  had  any  other  business  homestead. 
Subsequent  to  Waldron  becoming  the  owner 
of  the  mill  and  gin  property,  "he  bought 
what  Is  known  as  the  'Foster  Lot  and  House' 
(the  property  In  controversy),  and  connected 
same  by  fencing  with  the  gin  property,  using 
same  thereafter  as  a  lodging  or  residence  for 
his  hired  man,  whose  doty  it  was  to  took  aft 
er  and  attend  to  the  gin.  This  place  wmi 
never  rented  out,  was  never  used  for  any 
other  purpose  after  its  purchase  by  Waldron, 
and  no  rent  was  charged  Its  occupant,  who 
was  hired  to  attend  to  the  gin  and  mflL  This 
lot  was  contiguous  to  the  gin  lot,  and  a  con- 
venient distance  from  the  same  for  the  man 
whose  duty  It  was  to  look  after  the  gin  and 
milL"  This  evidence  fails  to  show  that  the 
property  was  necessary  for  conducting  the 
gin  and  mill  business,  or  put  to  such  a  use  in 
connection  with  the  conducting  of  the  mill 
and  gin  business  as  to  constitute  it  a  part  ot 
the  business  homestead,  and  the  court  did 
not  err  In  so  holding.  McDonald  v.  Campbell. 
57  Tex.  614;  Hinzie  v.  Moody,  1  Tex.  Civ. 
App.  26,  20  S.  W.  769;  Pfeiffer  v.  McXatt,  74 
Tex.  640,  12  S.  W.  821. 

As  to  the  lot  claimed  by  Mrs.  Evans  as  her 
homestead,  the  evidence  shows  that  she  is 
the  surviving  wife  and  only  heir  of  W.  J. 
Evans,  deceased.  At  the  time  of  his  death  he 
was  doing  a  mercantile  business  in  the  town 
of  Malakoff,  in  Henderson  county,  Tex.  He 
had  associated  with  him  as  a  partner  In  said 
business  C.  E.  Waldron,  one  of  the  appel- 
lants; the  style  of  the  firm  being  W.  J.  Evans 
&  Co.  The  said  business  was  conducted  in  » 
store  building  situated  on  lots  11  and  12  In 
said  town.  W.  J.  Evans  also  owned  at  his 
death  a  residence  in  which  he  and  his  wife 
lived,  the  wife  being  the  only  heir  and  con- 
stituent of  his  family.  Upon  his  death  the 
wife  took  his  place  in  the  mercantile  business, 
and  It  was  continued  under  the  old  firm  name 
of  W.  J.  Evans  &  Co.  The  new  firm  assumed 
the  debts  of  the  old  firm,  one  of  which  was 
due  plaintiff.  Besides  the  debt  due  plaintiff, 
by  the  old  firm,  the  new  firm  contracted  oth- 
er indebtedness  with  plaintiff;  goods  being 
bought  of  and  moneys  paid  him  without  dis- 
tinguishing between  the  old  and  new  indebt- 
edness. After  the  new  firm  had  conducted 
business  for  some  months,  it  made  a  deed  of 
trust  conveying  to  the  trustee  all  property 
owned  as  a  firm,  and  Individually  by  its  mem- 
bers, subject  to  execution  for  the  benefit  of 
certain  creditors  therein  named.  The  busi- 
ness house  claimed  by  Mrs.  Evans  and  the 
tract  claimed  by  Waldron  were  not  Included; 
being  claimed  by  them,  respectively,  as  their 
business  homesteads  and  exempt.  Two  days 
after  the  trust  deed  was  executed,  this  suit 
was  brought,  and  the  writ  of  attachment  was 
levied  on  said  real  estate.  Three  weeks  aft- 
er the  attachment  was  levied,  Mrs.  Evans,  for 
value,  conveyed  same  to  one  Bustlce.  Under 
this  state  of  case,  the  court  below  held  that 
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Mrs.  Evans  being  a  feme  sole,  and  not  the 
head  of  a  family,  and  being  personally  liable 
for  the  debt  sued  for,  she  was  not  entitled  to 
a  "business  homestead,"  and  that  the  store- 
house was  not  exempt  The  constitution  ex- 
empts from  forced  sale  the  homestead  of  a 
family,  and,  in  specifying  a  homestead  In  a 
City,  town,  or  Tillage,  provides  that  it  "shall 
consist  of  lot  or  lots  not  to  exceed  in  value 
five  thousand  dollars  at  the  time  of  their  des- 
ignation as  the  homestead,  without  reference 
to  any  improvements  thereon;  provided  that 
the  same  shall  be  used  for  the  purposes  of  a 
home,  or  as  a  place  to  exercise  the  calling  or 
business  of  the  head  of  a  family."  The  pro- 
vision of  the  statute  exempting  the  home- 
stead is  the  same  as  the  constitution.  The 
constitution  also  provides  that  upon  the  death 
of  the  husband  or  wife  the  homestead  "shall 
not  be  partitioned  among  the  heirs  of  the  de- 
ceased during  the  life  time  of  the  surviving 
husband  or  wife  or  so  long  as  the  survivor 
may  elect  to  use  or  occupy  the  same  as  a 
homestead."  It  Is  contended  by  appellee  that, 
as  the  business  homestead  is  exempt  by  the 
constitution  and  statutes  only  to  the  head  of 
a  family,  Mrs.  Evans,  not  having  a  family 
after  her  husband's  death,  was  not  entitled 
to  such  exemption.  We  are  of  the  opinion 
that  the  contention  is  not  tenable.  The  con- 
stitution and  statutes  exempt  a  residence 
homestead  to  a  family,  yet  our  supreme  court, 
In  construing  the  foregoing  constitutional  and 
statutory  provisions,  has  held  that  where  the 
husband  and  wife  own  a  residence  home- 
stead, and  either  one  dies,  the  homestead 
character  is  not  changed  thereby,  but  Is  ex- 
empt to  the  survivor  so  long  as  the  same  is 
used  by  the  survivor  as  a  home,  although- 
there  may  be  no  other  constituent  of  the 
family.  Blum  v.  Gaines,  57  Tex.  110;  Kess- 
ler  t.  Draub,  52  Tex.  575;  Watkins  v.  Davis, 
61  Tex.  414.  We  know  of  no  decisions  where 
this  construction  has  been  applied  to  the 
business  homestead,  but  we  see  no  reason 
why  it  should  not.  There  is  nothing  in  said 
provisions  that  warrants  a  different  con- 
struction. At  the  time  of  W.  J.  Evans'  death, 
the  business  house  was  exempt  Had  he  liv- 
ed, and  his  wife  died,  we  think  there  could 
be  no  question  as  to  his  right  to  hold  the  busi- 
ness house  exempt  from  forced  sale  so  long 
88  he  used  It  for  pursuing  his  business  there- 
in. The  law  makes  no  difference  in  this  re- 
spect between  the  husband  and  wife.  So 
when  W.  J.  Evans  died,  the  business  house 
being  exempt  it  so  descended  to  her,  and  so 
remained  until  she  failed  In  business,  she 
having  used  it  for  the  purpose  of  conducting 
a  mercantile  business  from  the  time  her  hus- 
band died  until  her  failure  in  business;  and 
it  so  remained  until  she  sold  It  unless,  as  a 
matter  of  fact  she  abandoned  It  as  such  aft- 
er her  failure.  Appellee  insists,  however,  that 
there  was  an  abandonment  of  the  business 
house  as  a  place  for  carrying  on  business  by 
her.  If  this  be  true,  then  the  judgment  of 
the  court  is  correct  though  founded  on  the 


proposition  that  Mrs.  Evans  was  not  the 
bead  of  a  family,  and  could  not  hold  the  store- 
house as  a  homestead.  From  the  state  of  the 
record,  we  are  unable  to  determine  this  ques- 
tion. Whether  or  not  there  was  an  abandon- 
ment was  a  fact  which  should  have  been  de- 
termined by  the  trial  court  There  was  no 
finding  by  the  trial  court  as  a  matter  of  fact 
as  to  abandonment,  though,  as  a  matter  of 
law,  the  court  found  there  was  not  There 
Is  no  statement  of  facts  in  the  record  from 
which  we  could  determine,  as  a  matter  of 
law,  that  there  was  an  abandonment;  and,  as 
this  fact  should  have  been  settled  by  the 
court  below,  we  are  not  authorized  to  affirm 
the  judgment  on  this  ground.  Edwards  v. 
Chlsholm  (Tex.  Sup.)  6  S.  W.  558.  The  find- 
ing of  the  court  as  a  matter  of  law,  that 
there  was  no  abandonment  being  favorable 
to  appellants,  no  assignments  of  error  were 
presented  by  them  on  this  ground;  nor  does 
appellee  present  any  cross  assignment  of  er- 
ror. We  therefore  have  not  discussed  this 
feature  as  a  ground  of  reversal,  but  merely 
to  call  attention  to  this  omission  of  the  court 
In  view  of  another  trial.  The  judgment  Is  re- 
versed, and  the  cause  remanded. 


JACKSON  et  al.  v.  BUTLER. 

(Court  of  Civil  Appeals  of  Texas.    May  13, 
1899.) 

BROKERS— SALE  —  UNAUTHORIZED  CONDITION 
— LIABILITY  OF  PURCHASER. 

Where  H.,  a  broker,  through  whom  W. 
sold,  made  a  contract  to  sell  to  J.  for  W.  a  car 
of  produce  conditioned  that  a  rebate  of  $40 
should  be  allowed  J.  on  account  of  another  deal, 
but  instructed  W.  to  ship,  without  informing  him 
of  the  condition,  and  W.,  after  shipping,  refused 
to  make  the  rebate  on  being  informed  by  J.  of 
the  condition,  J.  could  refuse  to  take  the  car, 
though  lie  had  no  valid  claim  for  the  $40,  and 
though  H.  had  no  authority  to  make  contract 
with  the  condition. 

Appeal  from  Dallas  county  court;  Kenneth 
Foree,  Judge. 

Action  by  M.  W.  Butler,  assignee,  against 
A.  A.  Jackson  &  Bro.  Judgment  for  plain- 
tiff.  Defendants  appeal.  Reversed. 

Alexander,  Clark  &  Thompson  and  Perkins. 
Gilbert  &  Hall,  for  appellants.  Thompson  & 
Thompson,  for  appellee. 

RAINEY,  J.  This  suit  was  brought  by  M. 
W.  Butler,  as  assignee  of  Waldram,  Dean  & 
Co.,  of  Ogden,  Utah,  against  A  A.  Jackson 
&  Bro.,  to  recover  the  value  of  a  car  load 
of  onions  alleged  to  have  been  sold  and  de- 
livered to  said  Jackson  &  Bro.  at  their  spe- 
cial Instance  and  request  The  onions  were 
placed  on  board  the  cars  at  Ogden,  and  trans- 
ported to  Dallas,  Tex.  Jackson  &  Bro.  re- 
fused to  receive  them.  The  onions  remained 
In  possession  of  the  railroad  for  some  time, 
deteriorated  In  value,  and  were  finally  sold 
by  the  railroad  company  for  charges  at  a  re- 
duced price.   Special  issues  were  submitted 
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to  the  Jury  by  the  court,  and  upon  their  find- 
ings Judgment  was  rendered  for  plaintiff, 
from  which  this  appeal  is  taken. 

The  testimony  shows  that  on  the  23d  day 
of  February,  1892,  and  for  some  time  prior 
thereto,  J.  C.  Howerton  &  Co.  were  doing  a 
brokerage  business  in  the  city  of  Dallas, 
where  Jackson  &  Bro.  were  doing  a  general 
produce  business.  On  the  date  last  mention- 
ed J.  C.  Howerton  made  a  contract  with 
Jackson  &  Bro.  to  sell  them,  for  Waldram, 
Dean  &  Co.,  a  car  load  of  onions  for  the  price 
of  $1.20  per  100  pounds,  conditioned  that  a 
rebate  of  $40  would  be  allowed  to  Jackson  St 
Bro.,  claimed  on  account  of  Waldram,  Dean 
&  Co.'s  refusal  to  ship  a  car  of  onions  ordered 
In  December  prior  thereto.  Howerton  &  Co. 
instructed  Waldram,  Dean  &  Co.  to  ship  Jack- 
son &  Bro.  the  car  load  of  onions  at  $1.20  per 
100  pounds,  but  failed  to  notify  them  as  to 
the  condition  that  a  rebate  of  $40  was  to  be 
allowed.  In  pursuance  of  said  instructions, 
Waldram,  Dean  &  Co.  delivered  the  onions, 
free  on  board  the  cars  at  Ogden,  to  be  trans- 
ported to  Dallas,  taking  the  bill  of  lading  in 
their  own  name,  which  they  indorsed  to  Jack- 
son &  Bro.,  with  draft  attached  for  the  pur- 
chase price  of  the  onions.  When  the  bill  of 
lading  and  draft  was  presented  to  Jackson  & 
Bro.  through  the  bank  at  Dallas,  they  refused 
to  pay  the  same,  because  the  draft- was  for 
the  full  value  of  the  onions,  and  the  rebate 
of  $40  contracted  for  was  not  allowed.  Jack- 
son &  Bro.  immediately  sent  Waldram,  Dean 
&  Co.  the  following  telegram:  "What  about 
the  rebate?  Will  reject  if  you  do  not  allow 
it.  Answer."  No  answer  was  made  to  this 
telegram,  though  received  by  Waldram,  Dean 
&  Co.  The  car  of  onions  ordered  in  Decem- 
ber, above  mentioned,  was  ordered  by  De 
Steffano,  but  Jackson  had  a  half  interest 
therein,  and  De  Steffano  had  a  half  Interest 
in  the  car  ordered  by  Jackson  &  Bro.  These 
facts  were  known  to  Howerton  &  Co.,  but 
were  not  known  by  Waldram,  Dean  &  Co. 
The  car  of  onions  ordered  for  De  Steffano  in 
December  was  not  shipped  for  fear  of  dam- 
age on  account  of  frosts,  and  De  Steffano 
would  not  take  the  risks  when  informed  that 
the  onions  were  to  be  shipped  under  that  pro- 
vision. Lonzo  Waldram,  Jr.,  testified  that 
the  firm  of  Waldram,  Dean  &  Co.  had  no 
agent  in  Dallas,  Tex.  "The  nature  of  the 
business  we  had  with  J.  C.  Howerton  &  Co., 
and  the  character  of  our  transaction  with 
said  firm,  were  with  letters  we  sent  to  J.  C. 
Howerton  &  Co.  regarding  potatoes,  onions, 
etc.,  naming  prices,  terms,  and  conditions  of 
same  at  Ogden,  Utah.  Whenever  they  saw 
an  opportunity  to  make  a  sale,  they  tele- 
graphed us  for  prices,  which  were  sent  them 
by  wire.  When  orders  were  procured,  they 
at  once  submitted  them  to  us  by  wire.  We 
at  once  notified  them  by  wire  whether  the  or- 
der was  accepted  or  rejected.  We  also  noti- 
fied the  buyer  of  the  acceptance  of  his  order. 
Howerton  acted  on  these  instructions,  and  re- 
ceived a  stipulated  sum  for  brokerage  on  each 


car  sold  and  accepted.  Howerton  &  Co.  had 
authority  to  submit  the  prices  on  potatoes, 
onions,  etc.,  furnished  them  by  Waldram, 
Dean  &  Co.  to  Intending  buyers,  and,  when 
orders  were  tendered  them,  to  submit  said 
orders  to  Waldram,  Dean  &  Co.  for  approval 
or  rejection  by  letter  or  wire.  They  positive- 
ly had  no  authority  from  Waldram,  Dean  & 
Co.  to  make  any  transactions  except  thus  spe- 
cifically stated  to  them  by  letter  or  wire  in 
each  particular  case."  On  cross-examination 
he  testified:  "I  only  know  Howerton  Sc  Co. 
were  brokers  from  their  letter  heads  and 
from  their  letters  and  telegrams  to  our  firm. 
I  have  no  personal  knowledge  of  the  business 
they  were  in,  except  through  their  corre- 
spondence with  our  firm.  As  I  remember  it, 
Howerton  &  Co.  were  our  only  brokers  in 
Dallas,  Texas,  during  the  winter  of  1891  and 
1892.  No  one  had  authority  to  place  orders 
for  Waldram,  Dean  &  Co.,  but  simply  to  so- 
licit orders  under  certain  specified  condi- 
tions." The  jury  found  that  J.  C.  Howerton 
was  the  broker  of  Waldram,  Dean  &  Co.  at 
Dallas  In  December,  1891,  and  in  February, 
1892,  that  they  could  confirm  or  reject  any 
sale  made  by  Howerton  &  Co.,  and  that  they 
had  no  authority  to  allow  for  Waldram,  Dean 
&  Co.  any  rebate  on  the  car  shipped  to'  Jack- 
son &  Bro.  They  further  found  that  the  con- 
tract between  Howerton  and  Jackson  St  Bro. 
was  conditioned  that  a  rebate  of  $40  was  to 
be  allowed  Jackson  &  Bro.  on  the  price  of 
said  car.  A.  A.  Jackson  testified  that  he 
would  not  have  ordered  the  onions,  only  upon 
the  condition  that  the  rebate  was  to  be  al- 
lowed. It  is  also  shown  that  Jackson  &  Bro. 
knew  that  Howerton  &  Co.  were  brokers,  and 
the  capacity  in  which  they  were  acting.  The 
question  arises,  were  Jackson  &  Bro.  bound 
to  receive  the  car  of  onions  after  the  refusal 
of  Waldram,  Dean  &  Co.  to  allow  the  rebate 
upon  which  the  contract  of  sale  was  condi- 
tioned? 

The  authorities  denominate  a  broker  as  a 
"middleman,"  or  "go-between,"  to  perfect  an 
understanding  between  the  contracting  par- 
ties; and  he  is  not  necessarily  the  agent  of 
either  party.  When  employed  by  a  party  to 
do  a  particular  thing,  he  is  primarily  that 
party's  agent,  and  ordinarily  the  party  with 
whom  he  deals  must  take  notice  of  the  au- 
thority given  him  by  bis  principal  4  Am.  8c 
Eng.  Enc.  Law  (2d  Ed.)  p.  966;  1  Lawson, 
Rights,  Rem.  &  Prac.  {  225;  Mechem,  Ag.  i 
939;  Story,  Ag.  H  28-31.  Howerton  had  no 
authority  to  contract  with  Jackson  St  Bro.  for 
a  rebate  on  the  car  of  onions.  His  authority 
extended  no  further  than  to  sell  at  the  prices 
given  him  by  Waldram,  Dean  &  Co.,  subject 
to  their  approval;  and  they  were  not  bound 
to  comply  with  the  contract  as  made  Nei- 
ther were  Jackson  &  Bro.  bound  to  receive 
and  pay  for  the  car  of  onions  unless  the  re- 
bate of  $40  was  allowed,  as  stipulated  by  the 
contract.  Howerton's  failure  to  notify  Wald- 
ram, Dean  &  Co.,  when  ordering  the  onions, 
of  the  condition  made  by  Jackson  6  Bro.  as 
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to  the  rebate,  did  not  change  Jackson  &  Bro.'s 
liability  on  the  contract.  He  was  not  Jack- 
son &  Bro.'s  agent,  and  bis  omission  cannot 
be  laid  to  their  charge.  The  transaction  was 
unfortunate  for  Waldram,  Dean  &  Co.,  but, 
taking  the  findings  of  the  Jury  to  be  true, 
Jackson  &  Bro.  were  not  to  blame,  and  ought 
not  to  be  made  to  suffer.  They  notified  Wal- 
dram, Dean  &  Go.  as  soon  as  they  were  in- 
formed of  the  condition  of  the  matter,  and 
the  damages  might  have  been  materially  les- 
sened, If  not  altogether  prevented,  had  Wal- 
dram, Dean  &  Co.  acted  upon  the  receipt  of 
Jackson  &  Bro.'s  telegram  in  relation  to  the 
rebate.  Had  the  understanding  been  as 
Howerton  advised  them,  Waldram,  Dean  & 
Co.  could  have  refrained  from  doing  anything 
as  they  did,  and  held  Jackson  &  Bro.  liable 
for  their  claim.  Waples  v.  Overaker,  77  Tex. 
7,  13  S.  W.  527.  But,  as  the  condition  of  the 
contract  was  not  compiled  with,  the  duty  was 
to  protect  themselves  from  loss,  if  possible. 
The  title  to  the  goods  still  remained  in  them 
(Kentucky  Refining  Co.  v.  Globe  Refining  Co. 
[Ky.  App.]  47  S.  W.  602),  and  they  could  prob- 
ably have  disposed  of  them  without  loss. 
Anyhow,  Jackson  &  Bro.  were  not  liable,  as 
the  terms  of  purchase  submitted  by  them 
were  never  complied  with.  "A  sale  is  a 
mutual  agreement,  constituted  by  an  offer  to 
sell  on  terms  by  one  side  and  an  acceptance 
by  the  other,  and  the  acceptance  must  be  re- 
sponsive to  the  very  terms  stated  in  the  of- 
fer." There  was  no  contract  of  sale  In  this 
case,  as  there  was  no  mutual  understanding 
between  the  parties  as  to  the  terms  thereof. 
Joseph  v.  Cannon  (Tex.  Civ.  App.)  32  S.  W. 
241;  Refining  Co.  v.  Lee  (Tenn.  Sup.)  41  S. 
W.  382;  Summers  v.  Mills,  21  Tex.  78;  Can 
v.  Duvall,  14  Pet  77.  It  Is  Insisted,  however, 
by  appellees,  that  Howerton  had  no  authority 
to  contract  for  a  rebate,  and,  further,  that 
Jackson  &  Bro.  were  not  entitled  to  a  rebate, 
as  there  were  no  Just  grounds  therefor.  This 
is  Immaterial.  Jackson  &  Bro.,  In  making 
the  contract,  had  a  right  to  Impose  such  con- 
ditions as  they  saw  proper,  whether  Just  or 
not,  and  had  the  right  to  insist  on  a  compli- 
ance therewith,  and,  unless  complied  with, 
they  incurred  no  responsibility.  The  Judg- 
ment is  reversed,  and  cause  remanded. 


FORBES  et  al.  v.  THOMAS. 
(Court  of  Civil  Appeals  of  Texas.   May  13, 
1899.) 

HOMESTEAD— MORTGAGE— BONA  FIDE  PUR- 
CHASER—ACKNOWLEDGMENT. 

1.  A  mortgage  is  good,  as  against  a  homestead 
claim,  where  the  owner  of  the  property  makes 
a  colorable  conveyance  thereof,  and  the  grantee 
obtains  a  loan  on  mortgage,  the  mortgagee  or 
agent  not  knowing  the  conveyance  was  simu- 
lated. 

2.  A  conveyance  by  B.  and  wife,  being  regular 
on  its  face,  improper  taking  of  the  wife's  ac- 
knowledgment cannot  affect  one  who,  without 
notice  thereof,  takes  a  mortgage  from  the  gran- 
tee. 


Error  from  district  court,  Red  River  comi- 
ty; E.  D.  McGlellan,  Judge. 

Action  by  Sarah  Ann  Thomas  against  M. 
W.  Forbes  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

R.  H.  Wells  and  Hale  &  Hale,  for  plaintiffs 
in  error.  Lennox  &  Lennox,  for  defendant 
in  error. 

RAINEY,  J.  This  Is  an  action  of  trespass 
to  try  title,  brought  by  defendant  in  error 
to  recover  the  land  in  controversy  and  for 
rents.  Defendants  answered  by  general  de- 
nial, plea  of  not  guilty,  and  specially  that 
the  land  In  controversy  was  the  homestead 
of  defendants  Baker  and  wife;  that  a  simu- 
lated conveyance  of  the  property  was  made 
to  their  co-defendant,  Forbes,  for  the  pur- 
pose of  obtaining  a  loan  from  plaintiff;  that 
the  conveyance  was  without  consideration, 
and  made  at  the  suggestion  and  under  the 
advice  of  Corley,  Rainey  &  Kennedy,  who 
were  the  authorized  and  acting  agents  of 
plaintiff  and  the  J.  B.  Watklns  Land-Mort- 
gage Company;  that  plaintiff  would  loan  up- 
on the  security  thus  conveyed;  that  she  and 
all  of  her  agents  knew  that  It  was  her  home- 
stead, and  that  the  conveyance  to  Forbes 
was  only  a  colorable  transaction  for  the  pur- 
pose of  getting  a  loan  thereon,  and  to  evade 
the  constitution  and  laws  of  the  state;  and 
that  the  wife  unwillingly  executed  the  in- 
strument to  the  said  Forbes,  and  was  in- 
duced to  do  so  on  account  of  threats  made  by 
her  husband  to  leave  her  unless  she  so  exe- 
cuted said  deed;  that  she  did  not  agree  to 
the  conveyance  or  Incumbrance  of  her  home- 
stead, and  had  nothing  to  say  or  do  In  ref- 
erence to  the  borrowing  of  said  money;  that 
she  did  not  intend  to  give  up  her  rights  to 
her  homestead,  and  that  the  land  in  contro- 
versy was  all  they  owned,  and  that  said 
deed  was  not  explained  to  her  when  she  ac- 
knowledged same.  Defendants  Baker  and 
wife  also  prayed  that  the  deed  to  Forbes  and 
the  deed  from  trustee  to  plaintiff  be  cancel- 
ed, and  held  for  naught,  and  that  all  cloud 
be  removed  from  their  title.  Plaintiff,  in 
reply,  pleaded  that  she  had  no  notice  or 
knowledge  of  any  claim  whatever  to  the 
premises  in  question  by  Baker  and  wife,  or 
any  other  person  other  than  Forbes,  at  the 
time  the  loan  was  made  thereon  and  deed 
of  trust  to  her  was  executed;  that  she  made 
the  loan  in  good  faith,  believing  that  the 
property  belonged  to  said  Forbes,  and  with- 
out any  notice  or  knowledge  of  any  agree- 
ment or  understanding  between  the  said  Ba- 
ker and  Forbes;  that  she  had  no  notice  or 
knowledge  of  the  means  employed  to  obtain 
the  signature  of  the  wife  thereto;  and  that 
said  deed  is  duly  acknowledged  by  Baker 
and  wife,  and  recorded  in  the  county  clerk's 
office  of  Red  River  county,  Tex.,  with  their, 
knowledge  and  consent,  before  the  execution 
of  deed  of  trust  to  plaintiff,  and  that  they 
were  estopped  from  denying  the  validity  of 
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same.  She  further  alleged  that  neither  Cor- 
ley, Ralney  &  Kennedy,  nor  either  of  them, 
nor  any  other  person,  was  her  legally  con- 
stituted and  authorized  agent  or  agents  in 
negotiating  to  obtain  said  loan  for  said 
Forbes,  or  for  any  one  else;  that  she  made 
the  loan  through  the  J.  B.  Watklns  Land- 
Mortgage  Company,  a  private  corporation, 
upon  the  basis  of  a  written  Instrument  duly 
executed  and  sworn  to  by  the  said  Forbes  on 
the  16th  day  of  December,  1889,  In  which  said 
company  was  appointed  as  agent  to  procure  a 
loan  upon  the  lands  Involved  In  this  suit;  that 
in  said  Instrument  the  said  Forbes  represented 
that  the  title  to  the  said  property  was  perfect 
in  him,  and  was  no  part  of  his  homestead,  or 
the  homestead  of  any  other  person  or  per- 
sons, and  at  the  time  of  said  loan  and  the 
execution  of  said  deed  of  trust  the  records  of 
Red  River  county  indicated  that  the  said 
representations  were  true,  and  she  had  no 
notice  or  knowledge  of  any  other  facts  tend- 
ing to  show  the  contrary;  that  she  relied  up- 
on them  as  true,  and  would  not  have  made 
the  loan  if  she  had  known  otherwise.  She 
further  alleged  that,  if  it  should  be  held  that 
the  J.  B.  Watklns  Land-Mortgage  Company 
was  her  agent  In  making  said  loan  (which 
she  did  not  admit,  but  denied),  It  had  no  au- 
thority whatever  from  her  to  make  a  loan 
upon  the  homestead  of  Baker  and  wife,  or 
upon  the  homestead  of  any  other  person,  all 
of  which  was  well  known  to  the  defendants 
at  the  time  of  the  execution  of  the  deed  to 
Forbes  and  the  execution  by  him  of  the  deed 
of  trust  to  plaintiff;  and  that  the  J.  B.  Wat- 
kins  Land-Mortgage  Company,  If  her  agent, 
was  only  a  special  agent,  and  was  not  au- 
thorized or  empowered  by  her  to  employ  the 
services  of  any  one  else  in  the  accomplish- 
ment of  same,  and  the  scope  and  nature  of 
the  business  did  not  require  such  services; 
that  if  Corley,  Ralney  &  Kennedy,  or  ei- 
ther of  them,  were  the  agents  of  any  one, 
they  were  agents  of  these  defendants  or  the 
J.  B.  Watklns  Land-Mortgage  Company,  and 
not  the  agents  of  the  plaintiff,  and  they 
did  not  act  in  good  faith  towards  this  plain- 
tiff in  obtaining  said  loan  in  case  they  knew 
the  simulated  character  of  said  sale,  but 
conspired,  confederated,  and  colluded  with 
the  defendants  to  cheat  and  defraud  her,  or 
any  one  else  who  might  act  upon  the  belief 
that  the  representations  as  contained  In  the 
application  were  true.  She  further  alleged 
that,  in  case  she  did  not  acquire  good  title 
to  the  property,  the  money  so  obtained  from 
her  was  borrowed  for  the  purpose  of  paying 
off  and  discharging  a  valid  and  subsisting 
judgment  and  vendor's  lien  against  said 
property,  and  was  so  used  for  that  purpose; 
and  that  she  be  subrogated  to  all  the  rights 
of  the  original  owners  of  said  liens,  and 
prayed  in  the  alternative  for  foreclosure  of 
same.  The  defendants  replied  by  supple- 
mental answer  that  the  acts  of  the  J.  B. 
Watklns  Land-Mortgage  Company  and  Cor- 
ley, Ralney  &  Kennedy  had  been  ratified  by 


plaintiff  In  accepting  the  benefits  of  the  loan 
with  full  knowledge  of  all  the  facts,  and 
specially  answered  setting  up  the  statute  of 
limitation  of  two,  four,  and  ten  years  In  bar 
of  the  vendor's  lien.  The  defendants  admit- 
ted in  open  court,  before  the  commencement 
of  the  trial,  that  plaintiff  bad  a  good  cause  of 
action  as  set  forth  in  her  petition  and  sup- 
plemental petition,  except  in  so  far  as  might 
be  defeated  in  whole  or  in  part  by  facts  of 
the  answer  and  supplemental  answer  of  the 
defendants,  and  they  were  permitted  to  open 
and  close  the  case.  The  case  was  tried  be- 
fore a  Jury,  and  verdict  and  judgment  ren- 
dered In  favor  of  the  plaintiff  for  the  land 
In  controversy  and  $160  rent,  from  which 
this  writ  of  error  is  prosecuted. 
The  evidence  shows: 

First.  A  general  warranty  deed,  absolute  on 
its  face,  for  the  land  In  controversy,  from  J. 
W.  Baker  and  wife,  Orphy  C.  Baker,  to  Mal- 
colm W.  Forbes,  dated  December  9,  1889. 
duly  acknowledged  by  Baker  and  wife  before 
W.  H.  Bagby,  the  county  clerk  of  Red  River 
county,  on  the  16th  day  of  December,  1889. 
and  filed  for  record  the  same  day,  and  after- 
wards duly  recorded  in  the  proper  records  of 
said  county.  The  deed  recited  a  cash  con- 
sideration of  $2,200.  the  receipt  of  which  was 
therein  acknowledged. 

Second.  A  deed  of  trust  by  Forbes  upon 
the  same  land  to  defendant  In  error,  dated 
February  1,  1890,  duly  acknowledged  before 
D.  H.  Taylor,  deputy  county  clerk,  on  the 
10th  day  of  February,  1890,  filed  for  record 
the  same  day,  and  thereafter  recorded  In  the 
proper  records  for  deeds  of  trust  J.  B.  Wat- 
klns was  named  as  trustee  in  deed  of  trust, 
and  M.  J.  Dart  and  H.  D.  Norris  substitute 
trustees,  and  the  same  recited  that  It  was  ex- 
ecuted for  the  purpose  of  securing  Sarah  Ann 
Thomas  in  the  actual  loan  of  $800  to  the  said 
Forbes,  as  evidenced  by  his  certain  bond  dat- 
ed February  1,  1890,  and  due  five  years  aft- 
er date  and  bearing  interest  at  6  per  cent, 
payable  semiannually. 

Third.  A  trustee's  deed  from  Forbes  tv 
Sarah  Ann  Thomas,  aated  October  25,  1897. 
and  reciting,  a  consideration  of  $1,000.  This 
deed  was  executed  in  conformity  with  and 
according  to  the  provisions  of  the  foregoing 
deed  of  trust,  Forbes  having  defaulted  in  the 
payment  of  the  principal  and  interest  of  said 
note. 

Fourth.  The  following  testimony  was  intro- 
duced by  defendants,  which  was  admitted 
over  the  objection  of  plaintiff,  and  finally 
stricken  out  by  the  court,  to  wit:  "It  was 
shown  by  J.  W.  Baker:  That  the  land  in 
controversy  adjoined  a  76-acre  tract  upon 
which  he  and  his  wife  had  resided  24  years. 
That  there  were  40  acres  of  same  In  cultiva- 
tion and  60  acres  In  timber,  and  had  been 
used  since  its  purchase,  in  1885,  In  connection 
with  the  homestead  tract  That  needing 
$800,  he  applied  to  A.  P.  Corley  for  a  loan 
upon  it;  but  knowing  It  was  part  of  his 
homestead,  he  refused  to  accept  the  security. 
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It  was  his  recollection,  howerer,  that  be  was 
advised  by  Corley  that  If  he  would  transfer 
the  land  to  some  one  else,  and  get  It  ap- 
praised at  $1,800  or  $2,000,  he  might  be  able 
to  get  a  loan  for  him.  That  he  claimed  to  be 
the  agent  of  the  J.  B.  Watklns  Land-Mort- 
gage Company,  and  that  on  the  16th  day  of 
December,  1889,  he  and  his  wife  deeded  to 
Forbes,  for  the  purpose  of  getting  a  loan  up- 
on It  from  said  company.  That  the  deed  re- 
cited a  cash  consideration  of  $2,200,  but  noth- 
ing was  paid  at  the  time.  Forbes  was  sim- 
ply to  make  the  application  and  mortgage, 
and  they  were  to  get  the  money.  Some  time 
In  1889  or  1890,  he  received  $800  for  the 
land,  which  was  paid  him  by  one  J.  B.  Don- 
oho.  For  4%  years  he  paid  Interest  on  this 
sum  to  the  J.  B.  Watkins  Land-Mortgage 
Company  of  Dallas,  Texas,  from  which  writ- 
ten demands  for  payment  of  same  were  re- 
ceived by  him  through  the  mails.  He  further 
stated  on  cross-examination  that  he  got  the 
land  appraised  at  $2,050,  but  that  it  was  not 
worth  over  $1,000;  that  he  knew  at  the  tlm« 
the  deed  to  Forbes  was  made  that  he  could 
not  mortgage  his  homestead,  or  get  a  loan 
on  it,  In  his  own  name;  that  these  facts  were 
known  to  him  prior  to  his  consultation  with 
Corley,  and  that  he  needed  no  instructions  as 
to  how  to  manage  the  scheme;  that  he  re- 
ceived no  information  at  any  time  from  the 
J.  B.  Watklns  Land-Mortgage  Company  that 
Ralney  and  Corley  were  authorized  to  repre- 
sent it  in  any  capacity;  that  the  simulated 
character  of  the  transaction  was  never  com- 
municated by  him  to  either  Sarah  Ann  Thom- 
as or  said  company,  and  of  his  own  knowl- 
edge he  did  not  know  that  either  of  them 
knew  anything  about  it;  that  all  he  knew 
was  what  Corley  told  him  and  what  he  told 
Corley;  that  the  name  of  plaintiff  was  not 
mentioned  when  he  first  spoke  to  Corley  about 
the  loan,  and  he  never  heard  of  her  until  after 
execution  of  de^d.  Being  shown  a  written 
Instrument,  signed  and  sworn  to  by  M.  W. 
Forbes,  dated  the  16th  day  of  December, 
1889,  and  addressed  to  the  J.  B.  Watkins 
Land-Mortgage  Company,  Lawrence,  Kansas, 
In  which  the  land  In  controversy  was  describ- 
ed, and  said  company  appointed  by  said 
Forbes  as  his  agent  to  procure  for  him  a  loan 
of  money  for  the  term  of  five  years  on  the 
land  so  described,  and  In  another  portion  of 
which  it  was  represented  that  the  land  was  no 
part  of  his  homestead,  or  the  homestead  of 
any  one  else,  and  that  the  title  was  perfect 
in  him,  the  said  Baker;  admitted  that  be  knew 
that  an  application  of  the  kind  was  to  be 
made,  and  that  Forbes  was  authorized  by  him 
to  make  such  representations  as  were  neces- 
sary to  obtain  the  money  so  desired;  that  he 
had  no  understanding  with  him  for  a  recon- 
veyance of  the  property;  that  lie  merely 
agreed  to  deed  it  to  Forbes,  and  was  to  get 
the  proceeds  of  such  loan  as  he  should  get 
thereon;  that  he  knew  that  Corley  had  no 
authority  to  loan  money  upon  a  homestead; 
'hat  he  had  no  communication  with  either 


Watkins  or  the  plaintiff  prior  to  the  execution 
of  deed  and  consummation  of  loan;  that  he 
was  present  when  the  application  was  made, 
and  caused  It  to  be  sent  in;  that  be  paid  $500 
for  the  land,  and  received  $800  in  this  trans- 
action, and  thought  it  was  a  good  sale  at  the 
time;  that  there  were  two  sets  of  notes  exe- 
cuted,—one  set  composed  of  bond  and  coupon 
Interest  notes  at'  6  per  cent  to  Sarah  A. 
Thomas,  and  secured  by  first  trust  deed  upon 
the  land  in  controversy,  and  the  other  set  pay- 
able to  the  J.  B.  Watkins  Land-Mortgage 
Company  in  payment  for  its  services  in  get- 
ting the  loan,  and  was  secured  by  a  second 
mortgage  upon  the  same  property;  that  the 
notices  In  reference  to  the  payment  of  inter- 
est came  through  the  mails,  and  were  first 
sent  to  Forbes,  who  gave  them  to  him,  but 
subsequently  came  direct  to  him.  It  was 
shown  by  Forbes  that  the  application  above 
mentioned  was  executed  and  sworn  to  by  him 
upon  the  authority  of  Baker  on  the  16th  day 
of  December,  1889,  and  the  representations 
therein  contained  were  the  basis  upon  which 
the  loan  from  plaintiff  was  obtained;  that  it 
was  In  the  handwriting  of  A,  P.  Corley,  but 
was  sent  off  by  him;  that  In  the  course  of 
time  the  bond  and  deed  of  trust  which  he  ex- 
ecuted came  here  for  him  to  sign,  and  were 
In  the  handwriting  of  some  one  else,  and  were 
executed  by  him  on  the  10th  day  of  February. 
1890;  that  he  agreed  with  Baker,  at  Bagwell, 
Texas,  for  the  land  to  be  conveyed  to  him, 
but  the  simulated  character  of  the  transaction 
was  communicated  to  neither  Corley,  the  J. 
B.  Watkins  Land-Mortgage  Company,  nor 
plaintiff,  and,  if  they  knew  anything  about  it, 
the  information  was  not  derived  from  him; 
that  he  accompanied  Baker  to  Clarksvllle,  and 
the  latter,  in  his  presence,  requested  Corley 
to  draw  up  deed  to  blm  for  the  land,  but  he 
did  not  state  for  what  purpose.  J.  R.  Word 
testified  that  about  this  time  he  got  a  loan 
from  the  J.  B.  Watkins  Land-Mortgage  Com- 
pany through  A.  P.  Corley,  but  It  was  not  in 
the  name  of  plaintiff,  nor  from  her,  and  he 
never  knew  of  his  acting  in  any  capacity  for 
her.  W.  R.  Baker  testified  that  he  was  son 
of  J.  W.  Baker;  that  the  coupons  on  the 
Forbes  loan  were  sent  to  J.  W.  Baker;  that 
the  notices  in  reference  to  payment  came 
through  the  mails,  stating  that  part  was  for 
Sarah  Ann  Thomas,  and  balance  for  the  J.  B. 
Watklns  Land-Mortgage  Company,  but  when 
they  were  paid  the  coupons  were  sent  all  in 
one  piece  of  paper;  that  he  and  his  brother 
paid  $40  on  loan  twice  a  year.  Orphy  C. 
Baker  testified  that  she  could  neither  read  nor 
write;  that  she  signed  the  deed  In  Mr.  Cor- 
ley's  office;  that  It  was  not  explained  to  her 
by  any  one;  that  she  only  made  her  mark  to 
what  was  handed  her;  that  she  did  not  try 
to  get  a  loan  on  land,  and  did  not  want  one. 
She  further  stated  on  cross-examination  that 
she  did  not  notify  either  the  plaintiff  or  the 
J.  B.  Watkins  Land-Mortgage  Company  that 
it  was  not  explained  to  her,  or  that  it  was 
not  a  bona  fide  sale,  and  that  neither  was 
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present  when  deed  was  executed;  that  she 
acknowledged  it  before  W.  H.  Bagby,  and  did 
not  know  for  what  purpose  she  came  to  town 
on  that  day,  unless  for  the  purpose  of  exe- 
cuting deed.  Her  husband  stated  that  she 
went  to  Corley's  office  for  purpose  of  exe- 
cuting deed  to  Forbes,  but,  not  being  present, 
could  not  say  whether  or  not  it  was  explain- 
ed to  her.  The  plaintiff  objected  to  the  ad- 
mission of  foregoing  evidence  of  J.  W.  Baker, 
M.  W.  Forbes,  J.  R.  Word,  and  Orphy  C.  Ba- 
ker at  the  time  It  was  offered,  on  the  grounds: 
(1)  Because  immaterial  and  Irrelevant;  (2) 
because  the  said  Baker  and  wife  having  vol- 
untarily executed  a  deed  absolute  upon  its 
face  to  Forbes,  and  acknowledged  the  same 
In  the  manner  required  by  law  for  convey- 
ance of  homestead,  and  caused  the  same  to 
be  duly  recorded  in  the  county  where  said 
land  was  located,  they  were  estopped  from 
denying  that  it  was  a  bona  fide  sale  for  a 
valuable  consideration,  unless  It  was  shown 
that  plaintiff  had  notice  at  the  time  of  her 
loan  and  execution  of  deed  of  trust;  (3)  be- 
cause the  declarations  of  A.  P.  Corley  were 
irrelevant  and  Incompetent  to  prove  that  he 
was  the  agent  of  the  J.  B.  Watklns  Land- 
Mortgage  Company,  and  did  not  tend  to  show 
that  he  was  agent  of  plaintiff.  But  all  of 
said  evidence  was  offered  by  defendants  and 
admitted  by  the  court  with  the  understanding 
that  it  would  be  excluded  unless  it  was  shown 
by  competent  evidence  that  plaintiff  had  no- 
tice that  the  property  In  question  was  home- 
stead of  Baker  and  wife,  and  that  the  deed 
to  Forbes  was  only  a  simulated  transaction 
for  the  purpose  of  getting  a  loan  thereon  at 
the  time  she  made  the  same,  and  took  a  deed 
of  trust  as  security  therefor.  The  plaintiff 
also  objected  to  the  admission  of  the  testimo- 
ny of  J.  W.  and  W.  R.  Baker  as  to  the  de- 
mand being  made  upon  the  former  by  the  J. 
B.  Watklns  Land-Mortgage  Company  for  pay- 
ment of  principal  and  Interest,  etc.,  on  the 
ground  that  it  was  shown  to  be  in  writing, 
and  the  writing  was  the  best  evidence  of  the 
character  of  the  demand,  from  whom  it  waa 
made,  and  in  what  capacity  the  party  so  de- 
manding was  acting;  but  at  the  time  the 
court  overruled  the  objection,  and  permitted 
the  evidence  to  go  to  the  jury.  After  the  in- 
troduction of  the  evidence  on  pages  7  and  8 
of  this  brief,  and  the  oral  testimony  of  the 
foregoing  witnesses,  the  defendants  closed 
their  case,  whereupon  the  plaintiff  again 
moved  the  court  to  exclude  the  testimony  of 
said  witnesses  upon  the  ground  that  it  did 
not  tend  to  show  that  plaintiff  had  notice  and 
knowledge,  or  any  one  else  who  was  author- 
ized to  act  for  her,  of  the  simulated  character 
of  the  transaction,  or  that  the  deed  to  Forbes 
was  wanting  in  consideration,  which  motion 
the  court  then  and  there  sustained,  and  ex- 
cluded the  evidence." 

After  the  exclusion  of  the  evidence,  as 
above  stated,  the  court  instructed  the  jury 
to  return  a  verdict  for  the  plaintiff,  which 
was  accordingly  done. 


The  only  assignment  we  deem  It  necessary 
to  consider  is  whether  or  not  the  court  erred 
in  excluding  the  evidence  and  Instructing  the 
Jury  to  return  a  verdict  for  plaintiff.  It  la 
settled  in  this  state  that  where  the  husband 
and  wife  convey  their  homestead  by  deed 
duly  acknowledged,  and  though  simulated, 
and  made  for  the  purpose  of  borrowing  mon- 
ey thereon,  and  the  vendee  does  borrow  mon- 
ey thereon,  and  mortgages  the  land  to  secure 
the  payment  thereof,  and  the  one  from  whom 
said  loan  is  obtained  and  to  whom  said  mort- 
gage is  given  has  no  knowledge  at  the  time 
of  the  execution  of  the  mortgage  that  the 
conveyance  of  the  land  is  simulated  or  color- 
able only,  the  mortgage  is  valid  as  against 
the  homestead  claim,  and  a  foreclosure  and 
sale  thereunder  will  convey  the  superior  ti- 
tle to  the  vendee.  Eylar  v.  Eylar,  60  Tex. 
315;  Alstin  v.  Cundlff,  52  Tex.  453;  Murphy 
v.  Smith  (recently  decided  by  this  court)  50 
S.  W.  1040.  If  there  was  no  knowledge  by 
or  notice  to  plaintiff  that  the  land  was  the 
homestead  of  Baker  and  wife,  the  judgment 
of  the  court  must  be  affirmed.  In  our  opin- 
ion, the  evidence  excluded  by  the  court  fails  to 
show  that  Corley,  with  whom  the  defendants 
dealt,  was  the  agent  of  either  the  J.  B.  Wat- 
kins  Land-Mortgage  Company  or  plaintiff,  or 
that  the  J.  B.  Watklns  Land-Mortgage  Com- 
pany was  the  agent  of  plaintiff.  On  the  oth- 
er hand,  it  shows  that  Forbes,  by  a  written 
instrument,  constituted  said  land-mortgage 
company  his  agent  to  procure  the  loan,  and 
the  money  was  paid  to  him  by  C.  Donoho, 
whose  further  connection  with  the  transac- 
tion or  the  parties  is  not  shown.  Corley  not 
being  the  agent  of  the  plaintiff,  such  knowl- 
edge as  he  may  have  possessed  concerning 
the  transaction  cannot  be  Imputed  to  plaintiff. 

We  are  also  of  the  opinion  that,  the  convey- 
ance from  Baker  and  wife  to  Forbes  being 
regular  on  its  face,  and  plaintiff  having  no 
notice  of  the  manner  in  which  the  wife's  ac- 
knowledgment was  taken,  ttte  plaintiff's  right 
cannot  be  affected  by  reason  of  the  acknowl- 
edgment being  improperly  taken.  As  the  evi- 
dence excluded  fails  to  show  that  plaintiff 
had  knowledge  of  the  simulated  character  of 
the  conveyance  from  Baker  and  wife  to 
Forbes,  the  court  did  not  err  In  excluding  It 
and  directing  a  verdict  for  plaintiff.  The 
judgment  is  therefore  affirmed. 


PRIDE  v.  WHITFIELD  et  aL 
(Court  of  Civil  Appeals  of  Texas.   May  13, 
1899.) 

BONA  PIDB  PURCHASER — NOTICB— CONSIDERA- 
TION—NBW  TRIAL. 

1.  Possession  of  one  who  fences  a  lot,  builds 
a  house  thereon,  and  moves  into  it,  is  sufficient 
to  charge  persons  taking  a  mortgage  thereon 
with  his  title. 

2.  A  pre-existing  debt  is  not  a  consideration 
that  will  support  a  claim  of  bona  fide  purchaser. 

3.  A  new  trial  cannot  be  had  because  of  the 
filing  of  an  amended  petition  of  which  defend- 
ant had  no  notice  till  after  the  commencement 
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of  trial,  he  having  made  no  complaint,  and  asked 
for  nothing  on  account  thereof,  till  his  motion 
for  new  trial. 

4.  New  trial  for  newly-discovered  evidence 
cannot  be  had,  the  affidavit  not  showing  diligence 
to  discover  it,  or  that  it  was  not  known  before 
trial,  and  it  not  appearing  that  it  would  tend 
to  change  tbe  result. 

Appeal  from  district  court,  Lamar  county; 
E.  D.  McClellan,  Judge. 

Action  by  W.  W.  Whitfield  and  others 
against  Carson  Pride.  Judgment  for  plain- 
tiffs.  Defendant  appeals.  Affirmed. 

McCulstlon  &  Patrick,  for  appellant 

BOOKHOUT,  J.  This  suit  was  an  action  fn 
trespass  to  try  title  and  for  damages.  The 
appellant  was  defendant  and  the  appellees 
were  plaintiffs  In  the  court  below.  The  com- 
mon source  of  title  was  Ike  Morgan.  Appel- 
lees derived  title  under  a  verbal  contract  of 
sale  made  with  Ike  Morgan  during  the  sum- 
mer or  fall  of  1894,  followed  by  improvements 
upon  same,  together  with  possession  and  oc- 
cupation from  Christmas,  1895,  with  deed  con- 
summating said  verbal  sale,  duly  executed 
on  the  6th  day  of  April,  1897,  filed  for  record 
on  the  19th  of  July,  1897,  and  duly  recorded. 
Appellant  claimed  under  the  following  trans- 
fers: (1)  Deed  of  trust  executed  by  Ike  Mor- 
gan to  Henry  Pack  and  Bud  Hill,  of  Tale- 
-quah,  Ind.  T.,  to  secure  Indebtedness  of  $100, 
■executed  March  17,  1896,  acknowledged  the 
same  day,  and  filed  for  record  in  Lamar  coun- 
ty, Tex.,  on  the  19th  day  of  March,  1890,  and 
■duly  and  properly 'recorded.  (2)  Judgment  of 
the  district  court  foreclosing  said  deed  of 
trust;  date  of  rendition  September  28,  1897. 
It  forecloses  Hen,  and  awards  writ  of  posses- 
sion. (3)  Sheriff's  deed  under  order  of  sale 
issued  upon  the  above  judgment;  date  of 
same  December  8,  1897;  properly  acknowl- 
edged the  same  day,  and  recorded  December 
13,  1897;  the  grantees  being  McCulstlon  & 
Patrick.  (4)  Deed  from  McCuistion  &  Pat- 
rick to  Carson  Pride;  date  of  same  is  January 
22,  1898;  duly  acknowledged  on  same  day, 
filed  for  record  on  same  day,  and  properly  re- 
corded. File  docket  was  then  Introduced, 
showing  suit  to  have  been  filed  on  February  2, 
1897,  to  foreclose  the  deed  of  trust  executed 
by  Ike  Morgan  to  Pack  and  Hill.  Judgment 
-was  rendered  In  favor  of  appellees  herein,  who 
•were  plaintiffs  in  the  court  below,  for  title 
and  possession  of  the  premises  in  controversy, 
and  "for  $60  as  rental  value  of  same.  Appel- 
lant filed  motion  for  a  new  trial,  which  was 
-overruled  by  the  court,  to  which  judgment  and 
ruling  of  the  court  appellant  excepted,  and 
gave  notice  of  appeal  to  the  court  of  civil  ap- 
peals of  the  Fifth  supreme  judicial  district, 
and  assigned  said  judgment  and  ruling  of  the 
•court  as  error.  No  findings  of  law  and  fact 
were  filed  by  the  trial  court. 

Appellant's  first  assignment  of  error  com- 
-plains  that  "the  judgment  is  contrary  to  the 
law  and  evidence,  In  that  the  court  erred  In 
faoldlng  that  the  title  of  the  plaintiff  under  a 


verbal  contract  to  convey,  possession  begin- 
ning about  December  25,  1895,  would  prevail 
over  tbe  title  of  one  claiming  under  a  contract 
lien  derived  from  the  common  source,  acquired 
without  notice  of  adverse  possession  or  verbal 
contract  to  convey,  which  said  contract  Hen 
was  duly  executed  and  acknowledged  March 

17,  1896,  and  recorded  on  March  19,  1896." 
It  was  shown  by  W.  W.  Whitfield  that  in  the 
fall  of  1894  he  and  Ike  Morgan  entered  into 
the  following  contract:  Ike  Morgan  told 
Whitfield  that  If  he  would  pay  off  the  unpaid 
vendor's  lien  note  of  $104.50,  which  he  owed 
for  the  lot  of  land  he  had  bought  from  E.  G. 
Scales,  he  (Morgan)  would  convey  Whitfield 
the  west  half  of  the  Scales  lot.  Whitfield 
agreed  to  this.  In  August,  1896,  Ike  Morgan 
measured  off  said  lot,  and  marked  the  cor- 
ners with  posts.  In  October,  1895,  Whitfield 
paid  off  the  vendor's  lien  note,  and  Morgan 
placed  him  in  possession  of  the  lot  Whitfield 
built  a  house  on  the  lot,  dug  a  well,  built  a 
fence,  and  set  out  fruit  trees  thereon,  all  of 
the  value  of  $170.  He  moved  In  the  house 
about  Christmas,  1895,  and  lived  there  with 
his  family  until  dispossessed  by  the  sheriff 
in  January,  1898.  All  the  improvements  were 
placed  on  the  lot  prior  to  March,  1896.  On 
March  17,  1896,  Ike  Morgan  executed  a  deed 
of  trust  on  the  lot  to  secure  Henry  Pack  and 
Bud  Hill  in  an  Indebtedness  of  $100,  which 
deed  of  trust  was  duly  recorded  on  March 

18,  1896.  Suit  was  instituted  by  them  against 
Ike  Morgan  to  foreclose  this  deed  of  trust  on 
February  2,  1897,  and  -a  judgment  of  fore- 
closure rendered  on  September  28,  1897.  An 
order  of  sale  was  issued,  the  property  was  sold, 
and  a  deed  executed  by  the  sheriff  to  the  pur- 
chasers, and  a  writ  of  possession  issued,  by 
virtue  of  which  W.  W.  Whitfield  was  dispos- 
sessed, and  the  purchasers  at  the  sheriff's  sale 
were  placed  In  possession  of  the  property. 
Whitfield  was  not  a  party  to  the  foreclosure 
proceedings  instituted  by  Henry  Pack  and 
Bud  Hill.  Appellant's  contention  seems  to  be 
that  the  purchase  of  the  land  by  Whitfield  by 
verbal  sale  from  Ike  Morgan,  and  his  placing 
of  Whitfield  in  possession,  and  the  payment 
of  the  purchase  money,  and  making  of  per- 
manent and  valuable  improvements  upon  the 
property,  was  not  notice  to  Henry  Pack  and 
Bud  Hill,  at  the  time  of  the  execution  of  the 
deed  of  trust  to  them,  of  Whitfield's  title  to 
the  land.  In  support  of  this  contention  he  cites 
the  case  of  Eylar  v.  Bylar,  60  Tex.  315.  The 
facts  of  that  case  are  not  analogous  to  those 
here  shown.  Under  the  facts  of  this  case  the 
possession  of  Whitfield  at  the  time  of  the  exe- 
cution of  said  mortgage  was  sufficient  to 
charge  the  beneficiaries  therein  with  notice  of 
his  title.  The  appellant,  in  his  brief,  assumes 
that  at  the  time  the  mortgage  was  executed 
by  Ike  Morgan  to  Henry  Pack  and  Bud  Hill 
they  had  no  notice  of  Whitfield's  title.  There 
Is  nothing  in  the  record  which  shows  that 
they  were  not  fully  informed  of  his  claim  and 
title  at  the  time  the  mortgage  was  executed. 
The  duty  was  upon  defendant  to  show  want 
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of  notice  of  Whitfield's  title  by  Henry  Pack 
and  Bud  Hill  when  they  took  their  mortgage. 
Nor  la  there  any  evidence  showing  the  nature 
or  character  of  the  Indebtedness  due  them,  or 
when  created.  If  the  deed  of  trust  was  exe- 
cuted to  secure  a  pre-existing  debt  existing  at 
the  time  of  Whitfield's  purchase,  they  could 
not  claim  to  be  innocent  purchasers.  Over- 
street  v.  Manning,  67  Tex.  657,  4  S.  W.  848. 
The  record  fails  to  show  that  they  were  in- 
nocent purchasers.  There  is  no  merit  in  ap- 
pellant's first  assignment  of  error.  Nor  Is 
there  any  merit  In  the  second  assignment. 
The  plaintiffs  showed  title  to  the  land  by  a 
purchase  for  a  valuable  consideration,  and  the 
fact  that  the  rent  during  the  time  of  Whit- 
field's occupancy  may  have  been  of  value 
equal  to  the  improvements  made  by  him  upon 
the  land  cannot  benefit  appellant  In  any  way. 
The  record  falls  to  support  the  proposition  an- 
nounced by  plaintiffs  under  this  assignment. 
It  does  not  show  the  rents  equaled  the  value 
of  the  improvements. 

The  court  did  not  err  in  overruling  defend- 
ant's motion  for  a  new  trial.  The  record 
shows  the  amended  petition,  of  which  appel- 
lant contends  he  had  no  notice  until  after  the 
trial  was  begun,  was  filed  on  November  10, 
1898.  The  judgment  was  rendered  on  the 
14th  of  November.  The  first  time,  as  shown 
by  the  record,  appellant  made  any  complaint 
about  the  filing  of  this  amendment  was  In  bis 
motion  for  a  new  trial.  If  the  amendment 
set  up  new  matter  not  theretofore  pleaded, 
and  appellant,  when  he  first  learned  of  the 
amendment,  was  surprised,  and  not  then  pre- 
pared to  meet  the  allegations  contained  in  it, 
he  should  at  once  have  asked  to  withdraw  his 
announcement,  and  moved  for  a  continuance. 
Not  having  done  so,  but  taking  his  chances 
upon  the  pleadings  as  they  then  stood,  he  can- 
not now  be  heard  to  complain.  Blrdwell  v. 
Cox,  18  Tex.  586.  Nor  was  the  defendant  en- 
titled to  a  motion  for  a  new  trial  upon  the 
ground  of  newly-discovered  evidence.  It  was 
not  shown  by  the  affidavit  of  appellant  or  his 
attorneys  that  he  did  not  have  knowledge  of 
the  newly-discovered  evidence  before  going 
into  trial.  No  diligence  whatever  was  shown 
to  discover  this  evidence,  nor  does  It  appear 
that  the  newly-discovered  evidence  would  in 
any  way  tend  to  change  the  result  upon  an- 
other trial.  Johnson  v.  Flint,  75  Tex.  879,  12 
S.  W.  1120.  There  Is  no  reversible  error  point- 
ed out  by  appellant,  and  the  Judgment  is  af- 
firmed. Affirmed. 


KENDALL  et  al.  v.  STATE. 
(Court  of  Civil  Appeals  of  Texas.    May  20, 
1809.) 

WRIT  OF  ERROR— DISMISSAL— WITHDRAWAL, 
OB"  ATTORNEY. 
1.  Under  Rev.  St.  art  4346,  providing  that 
appeal  shall  be  prosecuted  to  the  term  of  the  ap- 
pellate court  in  session  at  the  time  of  the  rendi- 
tion of  the  judgment,  and,  if  it  is  not  then  in  ses- 
sion, then  to  the  next  term,  judgment  having 


been  rendered  three  months  before  expiration  of 
the  term  of  the  appellate  court  then  in  session, 
and  no  appeal  having  been  prosecuted,  writ  of 
error,  for  which  steps  were  commenced  after 
lapse  of  the  six  months  of  the  next  term,  will  be 
dismissed  on  motion  of  parties,  or,  in  the  ab- 
sence thereof,  on  the  court's  own  motion. 

2.  An  attorney  wishing  to  withdraw  a  motion 
to  dismiss  writ  of  error,  or  to  withdraw  his  name 
from  the  motion,  must  do  so  by  motion,  and  the 
scratching  off  of  his  name  by  the  clerk,  at  his 
direction,  is  not  enough. 

Error  from  district  court,  Grayson  county; 
Don.  A.  Bliss,  Judge. 

Quo  warranto  by  the  state  against  W.  It- 
Kendall  and  others.  Judgment  for  the  state, 
and  defendants  bring  error.  Dismissed. 

B.  C.  McLean  and  J.  C.  Edmonds,  for 
plaintiffs  In  error. 

FINLET,  C.  J.  This  Is  a  quo  warranto  pro- 
ceeding instituted  in  the  name  of  the  state, 
having  for  Its  object  the  dissolution  of  an 
independent  school  district  alleged  to  have 
been  created  in  violation  of  law.  The  In- 
formation was  heard  and  a  trial  had  in 
March,  1898.  Judgment  was  rendered  March 
21,  1898,  declaring  the  corporation  illegal  and 
void,  etc  Motion  for  new  trial  was  over- 
ruled March  25,  1898,  and  notice  of  appeal 
given  and  entered  of  record.  No  appeal, 
however,  was  prosecuted.  On  March  2,  1899. 
a  petition  for  writ  of  error  was  filed,  service 
of  citation  was  waived,  and  the  transcript 
was  filed  In  this  court  March  27,  1899.  On 
the  part  of  the  state,  a  motion  filed  May  3, 
1899,  to  dismiss  the  writ  of  error,  because  the 
appeal  was  not  prosecuted  within  the  time 
required  by  law. 

The  statute  requires  that  the  appeal  shall 
be  prosecuted  to  the  term  of  the  appellate 
court  In  session  at  the  time  of  the  rendition 
of  the  judgment,  and,  If  such  appellate  court 
Is  not  then  in  session,  then  to  the  first  term 
to  be  held  thereafter.  Rev.  St  art  4346. 
This  court's  term,  as  fixed  by  law,  covers 
the  period  from  first  Monday  In  October  to 
first  Monday  In  July.  At  the  time  of  the 
rendition  of  the  judgment  this  court  was  in 
session,  and  continued  in  session  until  the 
first  Monday  In  July  thereafter.  That  term 
was  allowed  to  pass  without  prosecution  of 
the  appeal,  and  nearly  six  months  of  the 
succeeding  term  were  allowed  to  elapse  be- 
fore the  record  was  filed  In  this  court  The 
effort  to  have  this  court  revise  the  proceed- 
ings of  the  court  below  clearly  comes  too 
late.  Fontaine  v.  State,  69  Tex.  510,  6  S. 
W.  816;  Livingston  v.  State,  70  Tex.  893, 
11  S.  W.  115. 

It  is  contended  that  we  should  not  take 
cognizance  of  the  motion,  because  the  state's 
prosecuting  officer's  name  has  been  with- 
drawn from  the  motion,  leaving  only  the 
names  of  private  counsel  subscribed  thereto. 
The  prosecuting  attorney's  name  was  sub- 
scribed to  the  motion  when  filed,  and  now 
appears  there  with  a  pen  mark  drawn 
through  it  The  clerk  informs  the  court 
that  he  ran  the  pen  through  the  name  at  the 
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request  of  that  officer,  made  by  telephone 
communication.  We  do  not  think  we  should 
give  effect  to  such  Irregular  action.  If  the 
state's  officer  desired  to  withdraw  the  motion, 
or  to  withdraw  his  name  from  the  motion,  he 
should  have  done  this  by  regular  motion 
filed  In  this  court,  of  which  the  counsel  as- 
sociated with  him  would  have  taken  notice. 
Counsel  cannot  withdraw  from  cases  In  this 
court  by  merely  scratching  their  names  off 
the  record,  or  causing  the  clerk  to  do  It  for 
them.  There  is  no  authority  for  counsel  or 
the  clerk  to  make  such  changes  In  the  record. 
Aside  from  this  view,  however,  we  would 
have  dismissed  the  writ  of  error  upon  our 
own  motion.  The  motion  to  dismiss  Is  sus- 
tained. 


BUMPASS  v.  ANDERSON  et  aL 
(Court  of  Civil  Appeals  of  Texas.   May  20, 
1S90.) 

TRESPASS  TO  TRY  TITLE — TITLE — EVIDENCE — 
WARRANTY. 

1.  Error  complaining  of  refusal  of  continuance 
cannot  be  considered;  the  record,  though  show- 
ing that  application  therefor  was  made,  not  show- 
ing that  it  was  called  to  the  court's  attention,  or 
acted  on  by  it. 

2.  It  being  unnecessary  for  plaintiffs  in  tres- 
pass to  try  title  to  prove  title  beyond  the  common 
source  from  which  they  and  defendant  claimed, 
any  error  in  admitting  a  deed  beyond  such  source 
was  harmless. 

3.  Personal  judgment  for  costs  is  void;  the  ci- 
tation in  the  suit  being  void  on  its  face,  be- 
cause published  a  shorter  time  than  prescribed  by 
the  statute,  and  the  judgment  being  against  M., 
if  living,  or  his  heirs  if  dead,  and  M.  being  dead 
when  judgment  was  rendered,  and  all  his  heirs 
being  nonresidents,  except  one,  on  whom  no 
service  was  had,  so  that  no  title  is  conveyed  by 
sheriff's  deed  under  execution  sale  on  the  judg- 
ment 

4.  Where  a  deed  In  terms  grants  only  the 
right,  title,  claim,  and  interest  received  by  the 
grantor,  through  a  certain  deed,  a  general  cov- 
enant of  warranty  is  confined  in  its  effect  to 
the  title  and  interest  conveyed. 

Appeal  from  district  court,  Hunt  county; 
Howard  Templeton,  Judge. 

Action  by  Levica  Anderson  and  others 
against  J.  K.  Bumpass.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

Perkins,  Gilbert  &  Perkins  and  Ed.  R. 
Bumpass,  for  appellant  SherrlU  &  Hefner 
and  Seay,  Seay  &  Seay,  for  appellees. 

BOOKHOUT,  J.  Appellees,  Levica  Ander- 
son et  aL,  instituted  suit  against  appellant,  J. 
K.  Bumpass,  April  22,  1898,  in  trespass  to  try 
title,  and  for  possession  of  the  premises  in  con- 
troversy, consisting  of  500  acres  of  land  out 
of  the  Reese  Price  survey,  situated  In  Hunt 
county,  Tex.;  claiming  said  premises  by  vir- 
tue of  being  heirs  of  one  William  T.  Miller, 
who  died  in  Nashville,  Tenn.,  In  1857.  Ap- 
pellant, J.  K.  Bumpass,  answered:  (1)  Gen- 
eral exception;  (2)  not  guilty;  (3)  limitation 
of  3,  6,  and  10  years;  (4)  valuable  improve- 
ments on  said  premises  of  $500;  (5)  that  he 
bad  possession  of  the  premises  by  regular 


chain  of  title  from  the  sovereignty  of  the  soil, 
and  also  by  virtue  of  a  deed  executed  by  O.  W. 
Collier,  tax  collector  of  Hunt  county,  Tex.,  to 
one  E.  J.  Waldron,  dated  June  1,  1886,  filed 
for  record  December  6,  1887.  In  addition: 
That  one  of  his  warrantors  was  J.  D.  Martin. 
That  he  relied  upon  said  warranty.  That  said 
warrantor  is  dead,  and  left  surviving  him  a 
large  estate,  Inherited  by  the  following  heirs 
and  only  heirs:  Mrs.  E.  C.  Martin,  mother  of 
said  J.  D.  Martin;  William  A.  Martin  and 
Ben  L.  Martin,  brothers  of  said  J.  D.  Martin; 
Mrs.  Mary  Marshall,  wife  of  A.  S.  Marshall, 
who  was  a  sister  of  said  J.  D.  Martin.  That 
the  value  of  the  property  Inherited  by  these 
parties,  of  the  said  J.  D.  Martin,  was  in  ex- 
cess of  the  value  of  the  premises  in  contro- 
versy. William  and  Mrs  E.  O.  Martin  and 
Mrs.  Mary  E.  Marshall  answer,  "Not  guilty, 
and  no  warranty."  Appellees  amended,  and 
suggested  death  of  Levica  Anderson,  and 
made  new  parties  plaintiff.  Upon  the  trial, 
judgment  was  rendered  for  appellees  for  the 
land  sued  for,  with  writ  of  possession,  to 
which  appellant  excepted  and  gave  notice  of 
appeal,  and  has  duly  prosecuted  an  appeal  to 
this  court. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  in  re- 
fusing to  grant  his  application  for  a  continu- 
ance. The  record  shows  that  such  an  appli- 
cation was  made,  but  does  not  show  that  it 
was  called  to  the  court's  attention,  or  that  it 
was  acted  upon  by  the  court;  hence  this  as- 
signment will  not  be  further  considered. 

Appellant's  second  assignment  of  error  com- 
plains of  the  action  of  the  court  in  admitting 
in  evidence  the  deed  from  L.  W.  Gilliam  to 
William  T.  Miller,  dated  March  6,  1855;  the 
objection  to  said  deed  being  that  the  plaintiff 
sues  for  land,  a  part  of  the  Reese  Price 
survey  In  Hunt  county,  Tex.,  and  this  deed 
described  land,  a  part  of  the  Reese  Price  sur- 
vey in  Kaufman  county,  and  there  are  no 
pleadings  upon  the  part  of  plaintiffs  alleging 
a  mistake  In  the  location  of  the  land  In  said 
deed.  If  this  deed  was  Improperly  admitted, 
yet  It  would  not  be  ground  for  reversing  the 
judgment.  The  plaintiffs  introduced  the  title 
papers  of  defendant  to  show  that  the  plaintiffs 
and  defendant  claimed  from  a  common  source. 
Such  source  was  shown  to  be  a  Judgment  of 
the  district  court  of  Hunt  county,  rendered  in 
a  cause  In  Bald  court  (No.  2,295)  styled.  "L.  E. 
Holden  vs.  E.  J.  Waldron  et  aL;"  said  suit 
having  been  brought  to  hare  partitioned 
among  the  respective  owners  the  Reese  Price 
survey.  In  this  suit  500  acres  of  said  sur- 
vey were  set  aside  to  W.  T.  Miller.  A'judg- 
ment  for  costs  was  rendered  against  said 
W.  T.  Miller,  If  living,  or  his  heirs  If  dead, 
and  execution  issued  thereon;  and  the  500 
acres  set  apart  to  him  were  sold  to  satisfy 
said  execution,  and  the  land  bought  by  John 
D.  Martin,  under  whom  defendant  deralgned 
title  by  mesne  conveyances.  The  plaintiffs 
elected  to  accept  the  benefits  of  said  judg- 
ment of  partition,  and  sued  for  the  500  acres 
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of  land  set  aside  In  this  partition  to  their 
ancestor,  W.  T.  Miller.  Such  Judgment  was 
the  common  source  of  title,  and  it  was  not 
necessary  for  plaintiffs  to  prove  title  beyond 
the  common  source;  hence,  If  there  was 
error  In  admitting  said  deed,  it  was  harm- 
less. 

The  appellant's  third  assignment  of  error 
complains  of  the  action  of  the  court  in  re- 
fusing to  allow  the  defendant  to  Introduce  in 
evidence  a  copy  of  the  judgment  and  report 
of  the  commissioners  in  the  case  of  L.  E. 
Holden  v.  E.  J.  Waldron  et  aL,  and  the  sher- 
iff's deed  made  by  virtue  of  the  execution 
issued  on  the  Judgment  for  costs  rendered  In 
said  cause.  This  Judgment  was  objected  to 
because:  (1)  That,  at  the  time  the  Judgment 
was  rendered  against  W.  T.  Miller,  he  was 
dead;  (2)  the  Judgment  is  In  the  alternative, 
It  being  against  W.  T.  Miller,  or  his  heirs  if 
he  is  dead;  (3)  the  citation  as  to  W.  T.  Mil- 
ler only  commanded  publication  thereof  for 
four  weeks,  and  it  was  only  published  for 
four  weeks,  when  the  statute  required  it  to 
be  published  eight  weeks;  (4)  because  it  Is 
a  personal  judgment  against  unknown  heirs 
residing  beyond  the  limits  of  the  state.  The 
court  sustained  these  exceptions,  but  admit- 
ted the  record  on  the  question  of  good  faith. 
The  statement  of  facts  shows  that  the  judg- 
ment, report  of  commissioners,  and  decree 
confirming  the  report,  were  admitted,  as 
stated  by  the  court,  for  any  legitimate  pur- 
pose. They  are  copied  in  the  statement  of 
facts.  The  citation  Issued  in  said  cause  was 
void,  upon  its  face.  It  was  not  published 
for  the  length  of  time  prescribed  by  the  stat- 
ute. There  was  a  personal  judgment  against 
W.  T.  Miller,  if  living,  or  his  heirs  If  dead, 
for  costs.  W.  T.  Miller  was  dead  when  the 
judgment  was  rendered.  All  his  heirs  were 
nonresidents  of  Texas,  except  one,  and  no 
service  was  had  upon  him.  The  personal 
judgment  for  costs  was  void,  and  the  sher- 
iff's deed  made  by  virtue  of  a  sale  under  an 
execution  issued  upon  said  Judgment  for 
costs  conveyed  no  title.  Hardy  v.  Beaty,  84 
Tex.  562,  19  8.  W.  778.  The  judgment  exe- 
cution and  sheriff's  deed  were  not  sufficient 
to  show  title  in  J.  D.  Martin,  the  purchaser 
at  execution  sale.  Stewart  v.  Anderson,  70 
Tex.  58ft,  8  8.  W.  295;  Foote  v.  Sewall,  81 
Tex.  659,  17  S.  W.  873.  The  defendant,  Bum- 
pass,  had  not  been  in  possession  of  the  land 
for  12  months  before  the  bringing  of  this 
suit;  hence,  he  was  not  entitled  to  judgment 
for  improvements.  Sayles'  Civ.  St.  art  5277. 

Appellant's  fourth  assignment  of  error 
complains  of  the  refusal  of  the  court  to  ren- 
der Judgment  against  the  heirs  of  J.  D.  Mar- 
tin by  reason  of  their  liability  upon  the  war- 
ranty contained  In  the  deed  from  J.  D.  Mar- 
tin to  Earnest  W.  Harrison,  dated  October  2, 
1891.  3.  D.  Martin,  the  grantor  in  said  deed, 
was  dead,  and  his  heirs  were  made  parties. 
It  was  shewn  that  they  had  received  from 
the  estate  of  J.  D.  Martin  property  in  excess 
of  the  amount  for  which  they  were  alleged 


to  be  liable  upon  said  warranty.  The  grant- 
ing clause  of  the  deed  from  J.  D.  Martin  to 
E  W.  Harrison  reads:  "Do  grant,  sell,  and 
convey  unto  the  said  Earnest  W.  Harrison, 
of  the  county  of  Hunt,  state  of  Texas,  all 
the  right,  title,  claim,  and  interest  which  I 
have  and  received  by  and  through  a  deed 
from  S.  J.  Mason,  sheriff  of  Hunt  county. 
Texas,  dated  May  5,  1891,  and  recorded  in 
voL  66,  pages  373-375,  Hunt  County  Record 
of  Deeds,  and  no  greater  Interest."  Then 
followed  the  description.  There  was  a 
clause  of  warranty,  reading:  "I  do  hereby 
bind  myself,  my  heirs,  executors,  and  ad- 
ministrators, to  warrant  and  forever  de- 
fend all  and  singular  the  said  premises  onto 
the  said  Earnest  W.  Harrison,  his  heirs  and 
assigns,  against  any  person  whomsoever 
lawfully  claiming  or  to  claim  the  same  or 
any  part  thereof."  By  the  terms  of  the 
granting  part  of  the  deed,  the  estate  granted 
is  expressly  restricted  and  limited  to  such 
title  and  Interest  as  J.  D.  Martin  received 
by  the  deed  from  the  sheriff,  and  no  greater. 
The  legal  import  of  his  warranty  is  that  he 
warrants  against  the  title  and  Interest  con- 
veyed. "Where  a  deed,  instead  of  convey- 
ing the  entire  land  generally,  purports  to 
convey  only  the  right,  title,  claim,  and  in- 
terest of  the  grantor  to  the  land,  a  general 
covenant  of  warranty  contained  in  the  deed 
Is  confined  In  Its  legal  effect  to  such  title, 
and  the  assertion  or  enforcement  of  a  para- 
mount title  outstanding  against  the  grantor 
at  the  time  of  the  execution  of  the  deed  can- 
not operate  as  a  breach  of  the  covenant."  1 
Devi.  Deeds,  §  27;  2  Devi.  Deeds,  i  931: 
Reynolds  v.  Shaver,  59  Ark.  299,  27  &  W. 
78;  Van  Rensselaer  v.  Kearney,  11  How. 
297;  Tied.  Real  Prop.  §  858.  We  conclude 
that  appellant's  fourth  assignment  Is  not  well 
taken.  There  was  no  attempt  to  show  a 
valid  assessment,  levy,  and  sale  to  support  a 
title  under  the  tax  deed.  Finding  no  error 
In  the  record,  the  judgment  Is  affirmed.  Af- 
firmed. 


HAMILTON  v.  SAN  ANTONIO  FOUNDRY 
OO.i 

(Court  of  Civil  Appeals  of  Texas.    May  24. 
1899.) 

GARNISHMENT — JUDGMENT  AGAINST  GAR- 
NISHEE. 

Where  a  garnishee  answers  that  It  holds 
Bharea  of  its  stock  in  the  name  of  the  judgment 
debtor,  which  are  not  paid  for,  and  the  evidence 
shows  that  at  market  price  they  will  not  pay  the 
debt  for  which  they  are  pledged,  plaintiff  in  gar- 
nishment  cannot  complain  that  it  was  not  de- 
creed that  they  be  sold  and  the  surplus  applied 
to  his  debt 

Appeal  from  district  court,  Bexar  county; 
J.  L.  Camp,  Judge. 
Action  in  garnishment  by  Letltla  Q.  HamU 


i  Rehearing  denied  June  27,  1899. 


Digitized  by 


Google 


Tex.) 


WATSON  v.  WATSON. 


1105 


ton  against  the  San  Antonio  Foundry  Com- 
pany. There  was  a  judgment  for  garnishee, 
and  complainant  appeals.  Affirmed. 

Jas.  Routledge,  for  appellant  J.  A.  Buck- 
ler, for  appellee. 

FLY,  J.  Appellant,  having  a  judgment  for 
$511.20  against  George  W.  Bonham,  sued  out 
a  writ  of  garnishment  against  the  appellee. 
Appellee  answered,  denying  Indebtedness  to 
Bonham,  and  stating  that  it  held  49  shares 
of  Its  capital  stock  that  stood  on  the  books 
in  the  name  of  Bonham,  but  that  the  same 
had  never  been  paid  for,  and  that  Bonham 
was  Indebted  for  the  shares  to  George  M. 
Dilley  &  Son  and  to  appellant  in  sums  large- 
ly in  excess  of  the  value  of  the  shares.  Dil- 
ley &  Son  were  made  parties.  The  note 
given  by  Bonham  for  the  shares  of  stock 
was  executed  to  appellee,  but  it  was  satis- 
factorily explained  how  It  was  done,  and  that 
the  shares  were  bought  by  Bonham  from 
Dilley  &  Son,  and  never  paid  for.  It  was 
established  by  uncontroverted  evidence  that 
the  shares,  at  their  fair  market  value,  would 
not  pay  the  debts  for  which  they  were  pledg- 
ed; and  appellant  has  no  cause  to  complain 
that  it  was  not  decreed  that  they  be  sold, 
and  the  surplus  applied  to  her  debt  There 
Is  no  merit  in  the  appeal,  and  the  judgment 
is  affirmed. 


WOITEN  et  al.  v.  AMERICAN  UNION 
LIFE  INS.  CO. 

(Court  of  Civil  Appeals  of  Texas.   May  SI, 

1899.) 

APPEAL— HARMLESS  ERROR. 

Where  a  directed  verdict  is  proper,  it  makes 
no  difference  that  a  wrong  reason  was  assigned 
for  directing  such  verdict. 

Appeal  from  district  court,  Brazos  county; 
W.  G.  Taliaferro,  Judge. 

Action  by  Emilie  Woiten  and  others 
against  the  American  Union  Life  Insurance 
Company.  From  a  judgment  for  defendant 
entered  on  a  directed  verdict,  plaintiffs  ap- 
peal. Affirmed. 

Doremus  &  Butler,  for  appellants.  Arm- 
strong &  Nagle  and  McKinnon  &  Carlton, 
for  appellee. 

JAMES,  C.  J.  The  action  was  upon  a 
life  insurance  policy.  The  court  charged  the 
jury  to  return  a  verdict  for  the  defendant 
npon  the  Issue  that  the  policy  had  been  for- 
feited. The  briefs  discuss  some  Interesting 
questions  In  reference  to  the  issue  of  for- 
feiture, In  view  of  this  particular  contract; 
but  the  undisputed  testimony,  showing  that 
the  insured  committed  suicide,  renders  it  un- 
necessary to'  examine  said  questions.  The 
policy  provided  It  should  be  void  in  case  of 
suicide  while  sane  or  insane.  This  defense 
was  pleaded,  and  sustained  by  all  the  testi- 
mony; hence,  no  other  verdict  than  the  one 
51  S.W.-70 


returned  would  have  been  proper.  It  does 
not  matter  what  reasons  the  court  gave  for 
directing  such  verdict  Affirmed. 


WATSON  et  al.  v.  WATSON  et  al.» 
(Court  of  Civil  Appeals  of  Texas.   May  24, 
1899.) 

WILLS— CONSTRUCTION — NATURE  OF  ESTATE. 

A  testator  devised  to  his  wife  all  his  prop- 
erty, to  have,  hold,  and  enjoy  same  for  her 
natural  life,  with  full  power  and  authority  to 
devise  and  bequeath  the  same,  by  will  or  other- 
wise, to  such  of  his  sons  as  shall  be  kindest  to 
her,  but  such  will  or  other  conveyance  not  to  be- 
come operative  until  after  her  death.  Held, 
that  she  had  absolute  power  to  devise  or  con- 
vey the  property  to  some  or  all  of  his  sons. 

Appeal  from  district  court,  Washington 
county;  Edward  H.  Sinks,  Judge. 

Action  by  W.  E.  Watson  and  others  against 
Carrie  J.  Watson  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  Affirmed. 

Searcy  &  Garrett  and  R.  J.  Swearingen,  for 
appellants.  Thomas  B.  Botts  and  Beauregard 
Bryan,  for  appellees. 

JAMES,'  C.  J.  This  Is  a  suit  brought  by 
W.  E.  Watson  and  others,  the  children  and 
grandchildren  of  William  Watson,  deceased, 
by  his  first  marriage,  against  Carrie  J.  Wat- 
son, the  second  wife  and  widow  of  William 
Watson,  and  the  sons  of  said  William  and 
Carrie  Watson,  for  the  purpose  of  obtaining 
a  construction  of  the  will  of  William  Watson, 
and  a  judicial  declaration  of  the  rights  and 
powers  of  the  said  Carrie  Watson  and  of  the 
rights  and  interests  of  plaintiffs  and  defend- 
ants thereunder.  The  will  was  made  a  part 
of  the  petition,  and  is  as  follows:  "Know  all 
men  by  these  presents,  that  I,  William  Wat- 
son, of  Rosedale  Nurseries,  near  Brenham, 
Texas,  being  of  sound  and  disposing  mind 
and  memory,  do  make  and  publish  this,  my 
last  will  and  testament  hereby  revoking  all 
wills  by  me  at  any  time  heretofore  made. 
First  I  direct  that  all  my  just  debts  shall  be 
paid  by  my  hereinafter  named  executrix  as 
soon  after  my  decease  as  shall  be  by  her 
found  convenient.  Second.  All  of  the  prop- 
erty of  every  kind  and  description  now  own- 
ed by  me  is  community  between  myself  and 
my  wife,  Carrie  J.  Watson,  and  I  do  hereby 
will,  devise,  and  bequeath  to  my  beloved 
wife,  Carrie  J.  Watson,  all  property  of  every 
kind  and  description,  whether  real,  personal, 
or  mixed,  of  which  I  shall  die  seised  and  pos- 
sessed, to  have,  hold,  use,  and  enjoy  same 
for  and  during  her  natural  life,  with  full  pow- 
er and  authority  to  her  to  devise  and  be- 
queath the  same  by  will  or  otherwise,  and 
especially  the  property  known  as  'Rosedale 
Nursery,'  as  hereinafter  set  out  Third.  It  is 
my  desire,  wish,  and  will  that  my  beloved 
wife  shall  keep  the  property  known  as  'Rose- 
dale Nursery'  intact  during  her  life,  using 


i  Rehearing  denied  June  28,  1899. 
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and  enjoying  the  same  free  from  the  control  of 
any  one,  and  that  she  leave  same  by  will  or 
otherwise  to  whichever  of  my  sons  are  best 
and  kindest  to  her  during  her  life,  or  divide, 
as  she  may  deem  best.  She,  being  my  sole 
beneficiary,  shall  have  the  right  by  will  or 
otherwise  to  dispose  of  said  property,  as 
above  set  out,  but  such  will  or  other  mode  of 
conveyance  not  to  become  operative  until  aft- 
er her  death.  Fourth.  I  hereby  nominate  and 
appoint  my  beloved  wife,  Carrie  J.  Watson, 
sole  executrix  of  this,  my  last  will,  and  direct 
that  no  security  be  required  of  her  as  such 
executrix.  Fifth.  It  is  my  will  that  no  other 
action  shall  be  had  In  the  county  court  in  the 
administration  of  my  estate  than  to  prove  I 
and  record  this  will  and  to  return  an  inven- 
tory. Sixth.  I  wish  here  to  state  that  my  j 
reason  for  leaving  all  my  estate  to  my  wife 
is  that  I  have  every  reason  to  know  her  en- 
tire honesty  and  Integrity,  and,  as  she  has 
helped  me  to  make  and  s;ive  all  we  have,  It 
Is  only  just  and  proper  that  she  have  all  that 
is  left  after  my  death,  with  full  power  to  dis- 
pose of  same  as  set  out  In  the  foregoing  para- 
graphs. Witness  my  hand  this  August  16th, 
1897,  in  presence  of  C.  B.  Felder  and  W.  Y. 
Yates,  who  attest  at  my  request.  [Signed] 
William  Watson."  The  petition  alleged  plain- 
tiffs' contention  to  be  that  under  said  will 
Carrie  J.  Watson  took  only  a  life  estate  In 
William  Watson's  property,  and  that  at  her 
death  the  same  Is  to  descend  according  to  the 
law  of  descent  and  distribution;  and  the  de- 
fendants' claim  to  be  that  she  takes  an  ab- 
solute title  to  his  estate,  or  a  life  interest 
therein  with  full  power  to  dispose  of  the 
same  at  her  death.  It  also  alleges  that  Car- 
rie J.  Watson  will  attempt  to  dispose  of  said 
property  In  accordance  with  her  ideas  of  the 
powers  granted  her  under  said  will,  and  that 
the  power  and  lights  given  to  her  by  the 
will  are  doubtful  and  obscure.  To  this  peti- 
tion defendants  interposed  general  and  spe- 
cial demurrers,  which  the  court  sustained, 
and,  upon  plaintiffs  declining  to  amend,  the 
suit  was  dismissed  by  the  court,  from  which 
judgment  the  appeal  is  prosecuted. 

The  special  demurrers,  in  substance,  were: 
First,  that  there  was  no  room  for  the  con- 
struction of  the  will  as  contended  for  in  the 
eighth  paragraph  of  the  petition,  viz.  that 
upon  the  death  of  Carrie  J.  Watson  the  prop- 
erty would  descend  to  all  the  children  and 
grandchildren  of  Watson  according  to  the 
statute  of  descent  and  distribution,  because 
(using  the  language  of  the  demurrer)  by  the 
terms  of  the  will  the  property  is  left  to  such 
of  the  sous  of  the  testator  as  shall,  In  the  dis- 
cretion of  the  sole  beneficiary,  Carrie  J.  Wat- 
son, be  kindest  and  best  to  her  in  her  life- 
time, this  power  of  disposition  to  be  exer- 
cised by  her  in  her  lifetime,  either  by  deed 
or  will;  and,  second,  that  paragraph  11  of  the 
petition,  alleging  that  the  powers  and  rights 
given  to  Carrie  J.  Watson  under  the  will  are 
doubtful  and  obscure,  should  be  stricken  out, 
because  the  terms  of  the  will  are  clear,  and 


the  powers  and  rights  conferred  are  specific, 
and  in  no  way  doubtful  or  obscure,  and  do 
not  require  construction  to  make  their  mean- 
ing plain.  The  district  judge  does  not  Indi- 
cate any  particular  ground  for  the  judgment 
rendered.  The  general  and  special  demur- 
rers were  all  sustained,  and  it  seems  to  us 
that  by  passing  on  them  the  court  must  have 
passed  on  the  will  in  respect  to  the  matters 
called  attention  to  in  the  petition;  in  other 
words,  the  court  must  have  considered  the 
will,  and  must  have  determined  that  it  was 
not  obscure  or  doubtful  as  to  the  powers  and 
rights  which  it  conferred  on  Mrs.  Watson, 
and  that,  instead  of  vesting  Watson's  estate 
in  his  children  and  grandchildren  upon  the 
death  of  Mrs.  Watson  according  to  the  stat- 
ute of  descent  and  distribution,  the  will  gave 
the  latter  power  to  dispose  of  it  to  some  or 
all  of  Watsun's  sons.  The  action  of  the  court 
in  sustaining  the  demurrers  was,  we  think, 
correct,  and  therefore  the  judgment  is  af- 
firmed. 


TAYLOR  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  23. 
1899.) 

HOMICIDE— MANSLAUGHTER  —  EVIDENCE — IN- 
STRUCTIONS— CONDITIONAL  PARDONS. 

1.  On  trial  of  an  accused  for  murdering  hi? 
eight  year  old  stepdaughter  by  beating  her  with 
a  rope,  evidence  that  accused  was  an  able-bodied 
man  and  his  wife  a  small  woman  is  irrelevant. 

2.  On  a  trial  for  murdering  a  child  by  beating 
her  with  a  rope,  one  who  has  been  overseer  for 
many  years,  and  has  whipped  many  children 
with  ropes,  but  who  has  hail  no  medical  experi- 
ence, and  cannot  identify  blood  on  the  rope  a> 
human  blood,  cannot  testify  that  in  his  opinion 
the  child  was  whipped  with  n  rope,  and  that  a 
wound  on  her  head  was  made  by  a  sharp  stick. 

3.  Where  a  convict  has  served  his  term,  ami 
a  pardon  is  subsequently  issued  solely  to  restore 
him  to  citizenship,  a  condition  therein  that  it 
might  be  revoked  if  the  grantee  should  violate 
any  of  the  criminal  laws  of  the  state  is  void, 
since  the  constitution  provides  that  no  one  can 
be  deprived  of  hig  rights  as  a  citizen  in  regard  to 
voting,  sitting  upon  juries,  holding  office,  and 
testifying  in  court,  except  on  conviction  of  fel- 
ony. 

4.  Pen.  Code,  art.  053.  provides  that,  if  a 
person  inflicting  an  injury  which  makes  it  nec- 
essary to  call  aid  neglect  to  call  it,  he  is  equal- 
ly guilty  as  if  the  injury  were  one  that  woold 
inevitably  lead  to  death.  Article  718  provide* 
that  if  an  injury  be  inflicted  in  a  cruel  manner, 
though  with  an  instrument  not  likely  under  ordi- 
nary circumstances  to  produce  death,  the  killing 
would  be  manslaughter  or  murder,  according  to 
the  facts.  Article  720  provides  that  where  the 
circumstances  show  an  evil  or  cruel  disposition, 
or  a  design  to  kill,  the  offender  is  guilty  of  nmr- 
der  or  manslaughter,  according  to  the  facts, 
though  the  means  used  are  not  such  in  their  na- 
ture as  to  produce  death  ordinarily.  Held  that, 
where  accused  gave  a  little  girl  such  a  cruel  beat- 
ing with  a  heavy  rope  that  death  resulted,  it  was 
error  to  charge  article  653  without  also  charging 
articles  718  and  720,  since  the  homicide  might 
have  been  manslaughter  merely,  if  no  intent  to 
kill  existed. 

Appeal  from  district  court,  Wharton  coun- 
ty; Wells  Thompson,  Judge. 
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Albert  Taylor  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.  Reversed. 

D.  W.  Wilcox  and  Robt  A  John,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  the  first  degree,  and  his  pun- 
ishment assessed  at  death.  The  indictment 
charges  defendant  with  killing  Carrie  Reed  by 
beating  and  bruising  her  with  a  rope.  The 
testimony  shows  that  Carrie  Reed  was  tho 
stepdaughter  of  appellant  and  seven  or  eight 
years  of  age.  There  was  no  eyewitness  to 
the  transaction.  A  few  days  prior  to  ihe 
whipping,  which  resulted  In  the  death  of  the 
little  girl,  appellant  gave  her  another  very  se- 
vere whipping  with  a  rope. 

The  first,  second,  and  third  bills  of  excep- 
tion were  reserved  to  the  introduction  of  tes- 
timony which  shows  that  defendant  was  a 
strong,  able-bodied  man,  and  his  wife  a  small 
woman.  While  we  would  not,  perhaps,  feel 
justified  in  reversing  the  judgment  for  the 
admission  of  this  testimony,  yet  we  are  un- 
able to  ascertain  its  relevancy,  or  what  light 
It  shed  upon  the  transaction. 

The  fourth  bill  was  reserved  to  the  follow- 
ing evidence  of  Hall:  "In  my  opinion,  the 
child  was  whipped  with  a  rope.  I  have  been 
overseer  for  many  years,  and  have  whipped 
many  a  one  In  the  same  way.  The  wound  in 
the  head  I  am  pretty  certain  was  made  with 
a  sharp  stick  or  board.  I  have  had  no  med- 
ical experience,  and  do  not  know,  whether  the 
blood  found  on  the  rope  was  human  blood, 
horse  blood,  or  rabbit  blood."  This  testimo- 
ny. In  our  opinion,  was  inadmissible  and  in- 
jurious. 

Over  appellant's  objection,  Abe  Hatchett 
was  permitted  to  testify.  In  this  connection 
It  is  shown  that  Gov.  Ireland,  on  the  7th  of 
December,  1885,  issued  a  pardon  to  Hatchett 
restoring  bim  to  citizenship.  His  conviction 
was  for  theft  of  cattle,  at  the  August  term, 
1873,  of  the  district  court  of  Wharton  county; 
and  the  jury  assessed  a  punishment  of  fonr 
years  in  the  penitentiary.  So  it  will  be  seen 
that  the  consummation  of  the  punishment  had 
expired  some  eight  or  nine  years  prior  to  the 
Issuance  of  the  pardon.  There  was  a  condi- 
tion stated  in  this  pardon  that  the  governor 
reserved  the  authority  to  revoke  it  if  the 
grantee  should  violate  any  of  the  criminal 
laws  of  the  state.  The  objection  urged  was 
that  this  was  a  conditional  pardon,  which  did 
not  restore  citizenship,  in  that  it  was  not  a 
full  and  free  pardon,  and  therefore  not  effect- 
ive as  such,  and  it  was  not  shown  that  he 
had  observed  the  condition  reserved.  It  Is 
also  contended  the  pardon  on  its  face  was  in- 
operative, because  it  was  first  stated  that  the 
pardon  was  issued  to  Brazoria  county,  aud 
Brazoria  county  erased  and  changed  to  Whar- 
ton county.  The  bill  Itself  sufficiently  shows 
that  the  conviction  did  occur  in  Wharton 
county;  and  this  may  be  proved,  although 
the  wrong  county  was  inserted.    By  an  un- 


broken line  of  decisions  In  Texas  it  has  been 
held  that  a  conditional  pardon  does  not  re- 
store the  convict  to  bis  right  of  citizenship, 
because  of  the  fact  that  it  is  subject  to  revo- 
cation. This,  of  course,  means  where  the 
condition  Is  a  valid  and  legal  one.  But  in  ev- 
ery one  of  such  cases  the  conditional  pardon 
was  issued  before  the  convict  had  served  out 
his  term,  and  in  such  case  the  pardon  was 
subject  to  revocation;  and  it  was  held  that, 
as  long  as  this  condition  was  a  valid  one,  it 
did  not  restore  the  party  to  his  rights  of  citi- 
zenship. The  reasoning  of  these  opinions  we 
adhere  to,  and  think  they  are  correct.  If  not, 
then  the  governor  would  have  the  right  to  re- 
store the  convict  to  his  citizenship  one  day 
and  deprive  him  of  same  the  following  day. 
As  we  understand  the  express  provisions  of 
the  constitution,  no  man  can  be  deprived  of 
bis  rights  as  a  citizen,  in  regard  to  voting, 
sitting  upon  juries,  holding  office,  and  testi- 
fying in  the  courts  of  the  country,  except  on 
conviction  for  felony.  Therefore,  if  the  gov- 
ernor had  restored  the  rights  of  citizenship, 
If  these  constitutional  provisions 'mean  any- 
thing, It  would  take  the  verdict  of  a  jury  m 
another  felony  case  to  deprive  him  of  such 
rights.  It  could  not  be  done  In  that  case  by 
a  jury;  for  he  had  been  once  convicted,  and 
could  not  be  a  second  time  placed  In  jeopardy 
or  on  his  trial  for  the  same  offense.  But  that 
rule  does  not  hold  good  In  this  case.  Here 
the  party  bad  served  his  time,  and  the  pardon 
was  issued  subsequently,  for  the  purpose  of 
restoring  citizenship,  and  for  no  other  pur- 
pose,  and  so  expressed  on  the  face  of  it 
There  was  nothing  for  the  governor  to  re- 
voke. The  pardon  having  restored  bim  to  the 
full  enjoyment  of  all  the  rights  of  citizenship, 
such  rights  could  not  be  taken  away  by  the 
governor,  nor  by  any  authority;  and  this 
would  be  true,  whether  stated  in  the  pardon 
or  not  We  are  therefore  of  opinion  that  the 
condition  In  this  character  of  pardon  Is  void, 
and  the  pardon  absolute.  The  court  did  not 
err  In  permitting  the  witness  Hatchett  to  tes- 
tify. 

Exception  was  reserved  to  the  action  of  the 
court  In  charging  murder  in  the  first  degree. 
There  is  no  merit  in  this  position.  In  our 
opinion  there  was  evidence  which  justified 
this  charge. 

The  court  gave  in  charge  articles  6S2  and 
833  of  the  Penal  Code.  Exception  was  re- 
served to  this,  and  especially  to  that  portion 
which  says  that,  if  the  person  inflicting  the 
Injury  which  makes  it  necessary  to  call  aid 
in  preserving  the  life  of  the  person  injured 
shall  willfully  fall  or  neglect  to  call  such  aid, 
he  shall  be  deemed  equally  guilty  as  if  the 
injury  were  one  which  would  Inevitably  lead 
to  death.  There  is  no  evidence  In  the  record 
which  shows,  or  tends  to  show,  a  state  of 
case  calling  for  this  charge;  and,  the  court 
baying  limited  the  consideration  of  the  jury 
to  murder  In  the  first  and  second  degrees,  we 
think  It  was  error.  But  if  we  are  wrong, 
then  the  court  should  certainly  have  given 
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In  charge  articles  718  and  720  of  the  Penal 
Code.  In  this  connection,  article  718  provides 
that  "if  any  Injury  be  inflicted  In  a  cruel 
manner,  though  with  an  instrument  not  like- 
ly under  ordinary  circumstances  to  produce 
death,  the  killing  would  be  manslaughter  or 
murder,  according  to  the  facts  of  the  case." 
Now,  If  appellant  Is  guilty  of  murder,  under 
the  facts,  It  is  on  account  of  the  fact  that 
with  a  large  rope  be  inflicted  Injury  in  a  cruel 
manner  upon  the  little  child.  We  take  it  that 
whipping  with  a  rope,  under  ordinary  circum- 
stances, is  not  likely  to  produce  death.  So, 
If  appellant  inflicted  the  injury  with  the  rope 
In  a  cruel  manner,  although  It  was  not  likely, 
under  ordinary  circumstances,  to  produce 
death,  the  killing  might  not  be  murder.  II 
might  be  manslaughter,  under  the  statute  cit- 
ed. If  the  injury  was  inflicted  In  a  cruel 
manner,  and  for  the  purpose  of  killing,  of 
course,  it  would  be  murder;  but  if  not  for 
the  purpose  of  killing,  it  might  be  manslaugh- 
ter. Under  ordinary  circumstances,  an  as- 
sault upon  a  female  Is  aggravated  assault; 
and  this  being  true,  the  Intent  to  kill  being 
absent,  if  a  killing  occur,  It  would  ordinarily 
be  manslaughter.  Where  the  circumstances 
attending  the  homicide  show  an  evil  or  cruel 
disposition,  or  that  it  was  the  design  of  the 
person  offending  to  kill,  he  is  deemed  guilty 
of  murder  or  manslaughter,  according  to  the 
other  facts  of  the  case,  though  the  Instrument 
or  means  used  may  not  in  their  nature  be  such 
as  to  produce  death  ordinarily.  Article  720, 
Pen.  Code.  In  view  of  these  provisions  of  the 
Code,  we  think  the  court  was  in  error,  under 
the  facts  of  this  case,  in  giving  the  charge  ex- 
cepted to  by  appellant,  especially  as  It  limited 
the  consideration  of  the  jury  to  murder  in 
the  two  degrees.  The  court,  however,  should 
have  given  articles  718  and  720  of  the  Penal 
Code  in  charge  to  the  jury  anyway,  in  view 
of  the  evidence  adduced  on  the  trial.  Briefly 
stated,  the  testimony  is  that  defendant,  a  few 
days  prior  to  the  death  of  the  girl,  inflicted 
upon  her  a  cruel  whipping  with  a  rope,  which 
resulted  In  serious  bodily  Injury.  On  the 
occasion  of  the  death  there  was  no  eyewit- 
ness to  the  whipping.  The  marks  upon  the 
body  indicated  a  very  cruel  and  unmerciful 
beating.  One  of  her  hands  seemed  to  have 
been  broken,  and  one  of  the  finger  nails  torn 
off.  A  rope  was  found  in  the  house,  evident- 
ly the  one  which  had  been  used  in  the  chas- 
tisement It  had  been  recently  washed,  and 
was  wet  from  the  washing;  but  there  was 
still  blood  in  its  cracks  and  interstices.  The 
rope  was  a  half  Inch  or  more  in  thickness  and 
several  feet  in  length.  Now,  a  beating  was 
inflicted,  and  in  the  most  cruel  manner;  but 
whether  it  was  done  for  the  purpose  of  kill- 
ing, or  without  such  intent,  is  not  shown,  but 
left  to  deduction  from  the  facts  proved  on 
the  trial.  Of  course,  if  the  chastisement  was 
Inflicted  for  the  purpose  of  killing,  it  would 
be  murder  of  one  of  the  two  degrees;  if  not 
for  that  purpose,  it  might  be  manslaughter, 
under  our  statute.   The  court  failed  to  charge 


upon  manslaughter,  but  limited  the  jury  to 
murder  in  the  first  and  second  degrees. 

For  the  errors  indicated,  the  judgment  is  re- 
versed, and  the  cause  remanded. 

BROOKS,  J.,  absent. 


MOORE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   April  19, 

1898.) 

DEATH   OP  PRINCIPAL  BEFORE  TRIAL — DIS- 
CHARGE OF  ACCESSORY. 
Under  Pen.  Code,  art.  90,  providing  that 
an  accessory  may  be  tried  before  the  principal 
when  the  latter  has  escaped,  but  if  the  principal 
is  arrested  he  shall  first  be  tried,  and  if  acquit- 
ted the  accessory  shall  be  discharged;  and  arti- 
cle 87,  providing  that  the  brother  of  a  principal 
cannot  be  accessory  to  him, — one  indicted  as  ac- 
cessory to  his  brother  and  another  must  be  dis- 
charged, where  the  other  principal  dies  after  ar- 
rest but  before  indictment 
Brooks,  J.,  dissenting. 

Appeal  from  district  court  Dallas  coun- 
ty; Charles  F.  Clint  Judge. 

Jack  Moore  was  convicted  of  murder,  and 
he  appeals.  Reversed. 

W.  T.  Henry,  for  appellant  Kobt  A.  John, 
Asst.  Arty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  being  an  accessory  to  murder  in  the 
first  degree,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  life; 
hence  this  appeal. 

Appellant  assigns  a  number  of  errors;  but 
according  to  the  view  we  take  of  the  case, 
there  Is  but  one  assignment  that  requires  no- 
tice. The  Indictment  contained  a  number  of 
counts,— one  charging  appellant  as  a  prin- 
cipal, one  charging  him  with  being  an  ac- 
complice, and  one  charging  him  with  being 
an  accessory.  He  was  tried  and  convicted 
under  the  count  which  charged  the  murder 
to  have  been  committed  by  E.  L.  Cady  and 
Lou  Moore,  and  which  charged  him  with  be- 
ing an  accessory  to  the  murder  so  commit- 
ted by  said  principals;  that  Is,  it  charged 
him  with  knowing  that  the  said  Cady  and 
Moore  had  committed  said  offense,  and  that 
thereafter  he  willfully  concealed  and  gave 
other  aid  to  the  said  Cady  and  Moore,  in  or- 
der that  they  might  evade  an  arrest  for  said 
offense.  Appellant  filed  a  motion  In  the 
nature  of  a  motion  to  quash,  and  a  plea  In 
abatement  to  said  indictment,  setting  up  the 
following  facts,  to  wit:  That  Lou  Moore 
was  his  brother,  and  that  therefore,  under 
the  statute,  he  could  not  be  an  accessory  as 
to  him;  and  that  E.  L.  Cady  was  dead,  hav- 
ing died  before  he  was  ever  tried  for  this 
offense,  and  before  the  presentation  of  any 
indictment  against  him.  The  facts  set  up 
were  admitted  by  the  state  to  be  true,  but 
the  plea  and  motion  to  quash  were  overruled 
by  the  court,  to  which  appellant  excepted, 
which  appears  by  his  first  bill  of  exceptions. 
By  his  bill  of  exceptions  No.  7,  appellant  fur- 
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ther  objected  to  all  testimony  in  regard  to 
the  guilt  of  said  principals,  on  tbe  grounds  as 
stated  in  his  former  bill  This  was  also 
overruled  by  the  court  By  his  bill  No.  18, 
appellant  asked  the  following  Instruction: 
"You  are  instructed  that,  the  state  having 
admitted  that  the  defendant  Jack  Moore  is 
a  full  brother  to  Lou  Moore,  with  whom  he 
is  charged  in  the  indictment  with  being  an 
accessory,  and  that  E.  L.  Cady,  the  other 
principal  charged  in  the  indictment,  died 
while  under  arrest  upon  the  charge  of  mur- 
der of  Addison  Pate,  and  before  the  presen- 
tation of  the  indictment  against  this  defend- 
ant, and  the  state  having  elected  to  submit 
this  case  upon  the  fourth  count  of  the  In- 
dictment, charging  this  defendant  with  be- 
ing an  accessory  to  Lou  Moore  and  E.  L. 
Cady  in  the  murder  of  Addison  Pate,  you 
will  And  the  defendant  not  guilty,  and  so  re- 
turn your  verdict"  This  was  refused  by  the 
court  and  appellant  reserved  his  bill  of  ex- 
ceptions. So  it  would  appear  that  appellant 
has  thoroughly  and  completely  saved  the 
question  as  to  his  being  an  accessory  under 
the  facts  of  this  case. 

Article  89  of  the  Penal  Code  provides  'that 
the  accomplice  may  be  arrested  and  tried  and 
punished  before  the  conviction  of  tbe  prin- 
cipal offender,  and  the  acquittal  of  the  prin- 
cipal shall  not  bar  a  prosecution  against  the 
accomplice,"  etc.  Article  90  provides  "that 
the  accessory  may  in  like  manner  be  tried 
and  punished  before  the  principal,  when  the 
latter  has  escaped;  but  If  the  principal  is 
arrested  he  shall  be  first  tried,  and  if  acquit- 
ted, the  accessory  shall  be  discharged."  Ar- 
ticle 87  provides,  among  other  things,  that 
the  brother  or  sister  of  the  principal  offender 
cannot  be  an  accessory  to  him.  This  last- 
mentioned  article  effectually  disposes  of  the 
prosecution  of  this  defendant  as  an  acces- 
sory to  his  brother,  Lou  Moore.  As  to  E.  L. 
Cady,  the  other  principal,  the  record  shows 
that  he  is  dead;  that  he  died  after  his  arrest 
on  this  charge,  and  before  any  indictment 
found  against  him.  This  identical  question 
came  before  the  supreme  court  of  this  state 
In  State  v.  McDaniel,  41  Tex.  229,  article  90 
was  construed,  and  it  was  there  held  that  the 
escape  of  the  principal  was  the  only  con- 
tingency that  authorized  the  prosecution  and 
conviction  of  an  accessory  without.  In  the 
first  instance,  the  trial  and  conviction  of  his 
principal.  We  think  the  reasoning  in  said 
case  sound,  and  not  only  properly  construes 
our  statute  on  the  subject  but  is  in  harmony 
with  the  common-law  decisions  and  the 
courts  of  other  states.  Kingsbury  v.  State 
(Tex.  Cr.  App.)  39  S.  W.  366;  1  Whart  Cr. 
Law.  H  237  to  244,  inclusive;  Edwards  v. 
State.  80  Ga.  127,  4  S.  E.  268;  Ray  v.  State, 
13  Neb.  65,  13  N.  W.  2;  Holmes  v.  Com.,  1 
Casey.  222;  Starin  v.  People,  45  N.  Y.  333. 

As  stated  before,  It  Is  not  necessary  to  dis- 
cuss other  questions,  for  the  record  discloses 
a  number  of  errors  committed  during  the 
trial  as  the  views  above  expressed  effectual- 


ly dispose  of  this  case.  The  judgment  is 
accordingly  reversed,  and  the  cause  remand- 
ed. 

BROOKS,  J.,  dissents. 


THOMAS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  14, 

1899.) 

HOMICIDE— PROVOKING  DIFFICULTY. 

An  instruction  that  if  defendant  sought  a 
meeting  with  the  deceased  with  "intent"  to  pro- 
voke a  difficulty  with  him,  he  cannot  plead  self- 
defense,  is  erroneous. 

Appeal  from  district  court  Bosque  county; 
J.  M.  Hall.  Judge. 

Jim  Thomas  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals.  Re- 
versed. 

Lockett  &  Kimball,  for  appellant  Robt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  bis  punish- 
ment assessed  at  14  years'  confinement  in  the 
penitentiary. 

In  his  motion  for  new  trial  appellant  com- 
plains of  the  following  portion  of  the  court's 
charge:  "You  are  instructed  that  If  you  be- 
lieve, from  the  evidence,  that  tbe  defendant 
sought  a  meeting  with  tbe  deceased  with  in- 
tent to  provoke  a  difficulty  with  deceased, 
and,  if  the  deceased  resented  the  provocation. 
If  any,  then  tbe  defendant  intended  to  take 
life  of  the  deceased,  or  do  him  serious  bodily 
harm,  then,  in  such  case,  defendant  could  not 
plead  self-defense;  but  if  defendant  did  not 
have  such  intention  when  he  and  the  deceased 
walked  away  by  themselves,  and  if  deceased 
made  an  assault  defendant  had  the  right  to 
defend  himself,  using  such  force  only  as  rea- 
sonably appeared  to  him  to  be  necessary  for 
his  protection."  Appellant's  objections  to  said 
charge  arc:  (1)  Because  the  right  of  self-de- 
fense cannot  be  abridged,  unless  the  defend- 
ant intended  to  provoke  a  felonious  difficulty; 
(2)  because  said  charge  assumes  that  defend- 
ant sought  deceased  to  procure  a  difficulty. 
This  charge  Is  erroneous,  and  vague  and  In- 
definite in  its  expressions.  It  is  not  a  viola- 
tion of  law  to  seek  a  party  for  the  purpose  of 
provoking  a  difficulty.  The  offense  is  pro- 
voking the  difficulty.  We  have  held  that  a 
party  can  arm  himself,  and  go  to  where  a 
person  is,  but,  after  reaching  there,  if  he  did 
not  provoke  the  difficulty,  or  do  some  act  or 
make  some  statement  reasonably  calculated 
to  provoke  the  difficulty,  he  could  not  be  con- 
victed of  provoking  the  difficulty.  In  other 
words,  if  the  defendant  sought  deceased  for 
the  purpose  of  having  a  friendly  talk,  and  in 
the  course  of  the  conversation,  in  which  he 
was  endeavoring  to  settle  the  previous 
trouble,  a  difficulty  arises  between  defendant 
and  deceased,  the  mere  fact  that  he  sought 
deceased  for  the  purpose  of  settling  the  pre- 
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tIoub  trouble  would  not  be  evidence  of  the 
tact  that  he  provoked  the  difficulty.  On  the 
other  hand,  if  appellant  sought  deceased  for 
the  purpose  of  having  a  friendly  talk,  and 
then  and  there  provoked  the  difficulty,  the 
law  of  provoking  the  difficulty  would  apply. 
We  furthermore  note  that  this  charge,  com- 
plained of,  does  not  tell  the  jury  what  the 
defendant  would  have  been  guilty  of  If  be 
provoked  the  difficulty  with  intent  then  and 
there  to  take  the  life  of  deceased.  The  court 
erred  in  giving  this  charge,  because  the  same 
is  erroneous  in  the  particulars  above  pointed 
out.  For  a  full  and  complete  discussion  of  the 
law  of  provoking  the  difficulty,  we  refer  to 
Airhart  v.  State  (Tex.  Cr.  App.)  51  S.  W.  214, 
and  also  Ball  v.  State,  29  Tex.  App.  107,  14  S. 
W.  1012,  and  Shannon  v.  State,  35  Tex.  Cr. 
R.  2,  28  S.  W.  687. 

We  do  not  deem  it  necessary  to  discuss  the 
other  questions  involved  in  this  case,  believ- 
ing that,  if  there  were  error  in  same,  it  will 
not  probably  occur  on  another  trial.  For  the 
errors  above  pointed  out  In  the  court's  charge, 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


WINTERS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  24, 
1899.) 

HOMICIDB-INSTRDCTIONS-CONTINXJANCH. 

1.  The  fact  that  a  charge  was  insufficient,  in 
that  it  failed  to  instruct  the  jury  as  to  what  act 
of  provocation  would  deprive  defendant  of  the 
right  of  self-defense,  is  not  ground  for  reversal, 
where  it  instructed  them  that  defendant  had  a 
right  to  seek  deceased  to  request  an  apology  for 
prior  insulting  conduct,  which  was  the  only 
phase  of  the  case  involved  in  provoking  a  diffi- 
culty. 

2.  A  continuance  because  of  the  absence  of  a 
witness  was  properly  denied,  where  the  witness 
had  left  the  state  some  time  prior  to  the  trial, 
and  no  attempt  had  been  made  to  take  his  deposi- 
tion, and  he  had  attended  a  former  trial,  and  had 
not  been  placed  on  the  stand  by  accused,  and  one 
or  more  terms  had  intervened. 

Appeal  from  district  court,  Hill  county;  J. 
M.  Hall,  Judge. 

George  Winters  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Affirmed. 

Smith,  Wear  &  Phillips,  for  appellant. 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Conviction  for  murder 
m  the  second  degree,  punishment  being  as- 
sessed at  14  years'  confinement  in  the  peni- 
tentiary. 

On  a  former  appeal  (40  S.  W.  803)  the 
judgment  of  murder  in  the  second  degree,  as- 
sessing the  punishment  at  25  years'  confine- 
ment in  the  penitentiary,  was  reversed,  be- 
cause of  the  error  of  the  court  in  charging 
the  law  applicable  to  provoking  a  difficulty. 
It  is  contended  on  this  appeal  that  the  trial 
court  again  erred  in  regard  to  this  question. 
The  testimony  shows  that  appellant,  at  the 


request  of  the  daughter  of  deceased,  visited 
her  on  Sunday  prior  to  the  homicide,  and  de-. 
ceased  ordered  him  from  the  place,  and  in 
doing  so  used  violent,  abusive,  and  profane 
language.  It  seems  be  was  angered  because 
of  a  horse  trade  which  appellant  had  made 
with  his  son  Horace.  On  the  evening  of  the 
homicide,  appellant,  with  three  companions, 
were  In  a  public  road,  and  deceased,  traveling 
the  road,  was  in  the  act  of  passing  them. 
Appellant  requested  deceased  to  apologize  for 
the  Insulting  conduct  on  the  previous  Sun- 
day, and  was  met  with  a  prompt  refusal. 
During  the  altercation  deceased  drew  his 
knife,  jumped  from  his  horse,  and  approached 
appellant,  who  had  also  alighted.  This  meet- 
ing terminated  in  appellant  firing  several 
shots  into  the .  body  of  deceased,  with  fatal 
results.  Appellant's  theory  was  that  he  ac- 
costed deceased  for  the  purpose  of  asking  an 
apology  for  his  prior  insulting  conduct,  and 
not  for  the  purpose  of  producing  an  occasion 
for  or  provoking  the  difficulty,  with  the  view 
of  killing  deceased.  The  state's  theory  was 
supported  by  evidence  to  the  effect  that  ap- 
pellant armed  himself,  and  waited  for  deceas- 
ed, anticipating  meeting  him,  and  for  the  pur- 
pose of  provoking  him  Into  a  difficulty,  with 
intent  to  take  his  life,  and  In  this  connection 
adduced  evidence  to  the  effect  that  he  knew 
the  irascible  temper  of  deceased,  and  that  by 
approaching  him  In  the  manner  be  did  de- 
ceased would  draw  a  knife,  with  the  view  of 
using  it,  and,  when  he  did  this,  he  Intended 
killing  deceased.  The  court,  In  rather  gen- 
eral terms,  charged  the  jury  that,  If  appel- 
lant sought  deceased  for  the  purpose  of  pro- 
voking the  difficulty,  he  would  not  be  per- 
mitted to  justify  upon  the  ground  of  self-de- 
fense; but,  If  he  had  no  such  purpose  in 
seeking  the  meeting,  his  right  of  self-defense 
would  not  be  abridged  or  forfeited.  He  char- 
ged, further,  that  if  defendant  requested  an 
apology  because  of  the  prior  insults,  bat  with 
no  intention  of  provoking  the  difficulty,  with 
intent  to  take  the  life  of  deceased,  provided 
deceased  resented  it,  then  his  right  of  self- 
defense  was  not  abridged  or  forfeited.  It 
may  be  conceded  that  the  charge  as  given 
was  rather  Inartlstlcally  drawn,  and  did  not 
present  the  Issues  as  strongly  in  an  affirma- 
tive manner  as  the  law  would  have  justified. 
Defendant  had  a  right  to  request  an  apology 
for  the  Insulting  conduct,  and,  unless  his 
manner  and  acts  In  doing  so  were  intended  to 
bring  on  an  affray  or  a  deadly  conflict,  his 
right  of  self-defense  would  not  be  forfeited. 
This  we  understand  to  be  the  rule  laid  down 
In  Shannon's  Case,  35  Tex.  Cr.  R.  2,  28  & 
W.  687.  This  doctrine  Is  also  recognised  hi 
Cartwright  v.  State,  14  Tex.  App.  502,  Air- 
hart  v.  State  (Tex.  Cr.  App.)  61  &  W.  214. 
and  Thomas  v.  State  (decided  at  present 
term)  51  S.  W.  1109.  Unless  the  court's  charge 
was  calculated  to  Injure  the  rights  of  appel- 
lant in  some  material  character,  this  court, 
under  the  recent  act  of  the  25th  legislature, 
would  not  be  authorized  to  reverse  the  judg- 
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mem.  While  the  court's  charge  was  not  suf- 
ficient to  that  It  failed  to  Instruct  the  Jury 
as  to  what  act  of  provocation  would  deprive 
appellant  of  the  right  of  self-defense,  yet  It 
did  instruct  them  as  to  appellant's  right  to 
seek  the  deceased  for  the  purpose  of  request- 
ing an  explanation  as  to  his  previous  conduct 
towards  him;  and  if  he  did  this  in  a  peace- 
ful manner,  and  with  no  Intent  to  provoke  a 
difficulty,  and  was  then  attacked  by  defend- 
ant, his  right  of  self-defense  was  perfect 
We  think  this  charge  adequately  protected 
defendant  on  the  only  possible  phase  of  the 
case  Involved  in  provoking  a  difficulty,  and 
that  the  court's  previous  misdirection  on  the 
subject  was  not  of  a  character  to  prejudice 
appellant. 

There  Is  another  phase  of  the  case  which 
appellant  contends  should  have  been  recog- 
nized in  the  court's  charge.  He  Insists  there 
was  testimony  tending  to  show  that,  after 
the  second  shot,  deceased  abandoned  the  dif- 
ficulty, and  that  appellant  continued  firing; 
and  In  this  connection  it  is  evident  that  at 
least  two  of  the  fatal  shots  were  fired  after- 
wards. To  meet  this  he  requested  a  charge 
to  the  effect  that,  under  such  circumstances, 
the  killing  might  be  manslaughter.  We  do 
not  believe  this  issue  Is  suggested  by  the 
testimony.  It  is  true  that  some  of  the  de- 
fense testimony  shows,  or  tends  to  do  so, 
that,  after  the  second  or  third  shot,  deceased 
was  staggering  away  from  appellant;  but  this 
seems  to  be  more  the  result  of  the  already 
inflicted  wounds  than  of  an  abandonment  of 
the  difficulty  by  him.  We  do  not  think  the 
court  erred  In  refusing  to  give  this  charge. 

The  action  of  the  court  refusing  the  ap- 
plication for  continuance  was  correct.  Dili- 
gence was  utterly  wanting.  The  absent  wit- 
ness had  left  the  state  some  time  prior  to  the 
trial  which  resulted  in  this  conviction,  and 
no  attempt  had  been  made  to  take  his  deposi- 
tions. Besides,  he  had  attended  a  former 
trial,  and  had  not  been  placed  upon  the  stand 
by  the  accused,  and  one  or  more  terms  of  the 
court  had  intervened  before  this  conviction.. 

There  are  some  other  questions  in  regard 
to  the  court's  charge,  as  well  as  the  refusal 
to  give  requested  instructions;  but  they  are, 
in  our  Judgment,  without  merit  The  Judg- 
ment Is  affirmed. 

BROOKS,  J.,  absent 

HAMBLIN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jane  23, 
1899.) 

Dissenting  opinion.  For  majority  opinion, 
see  SO  S.  W.  1019. 

HENDERSON,  J.  I  agree  to  the  original 
opinion,  but  on  the  motion  for  rehearing  ap- 
pellant has  made  a  strong  assault  on  the  ac- 
tion of  the  court  affirming  the  case,  and  par- 


ticularly as  to  the  action  of  the  court  In 
admitting  the  testimony  concerning  the  death 
of  Sallie  Raney's  baby;  and  I  have  been  In- 
duced to  give  this  matter  a  more  thorough  in- 
vestigation. In  order  to  present  my  views 
I  here  copy  the  bill  of  exceptions  which  raises 
this  question  in  full:  "Be  It  remembered  that 
on  the  trial  of  the  above  numbered  and  en- 
titled cause  the  following  proceedings,  among 
others,  were  had:  The  state  offered  to  prove 
by  Dr.  J.  R.  George  the  death  of  the  de- 
ceased's baby,  a  short  time  prior  to  the 
death  of  deceased;  and  also  offered  to  prove 
the  circumstances  connected  with  the  death 
of  said  baby,  to  whlcb  evidence  defendant 
then  and  there  objected,  because  of  its  Imma- 
teriality and  its  irrelevancy.  The  court  ask- 
ed the  purpose  of  said  proffered  testimony,  to 
which  the  district  attorney,  James  P.  Kin- 
nard,  who  was  conducting  the  prosecution,  in 
the  presence  of  the  Jury,  replied  that  the  pur- 
pose of  said  proffered  evidence  was  to  show  a 
motive  in  the  defendant  for  the  crime  for 
which  she  was  on  trial.  The  court  then  and 
there  overruled  the  objection  of  defendant, 
and  permitted  the  state  to  prove  by  said  wit- 
ness that  he  bad  been  called  to  see  the  baby 
of  Sallie  Raney;  that  he  was  called  one 
evening  about  5  o'clock;  that  he  did  not 
consider  the  baby  seriously  sick,  but  left 
four  powders  to  be  given  It;  that  he  was 
sent  for  next  morning  about  10:30,  and  went 
over  and  found  the  baby  dead,— to  which  evi- 
dence defendant  objected,  and,  the  court  hav- 
ing overruled  said  objection,  defendant  then 
and  there  excepted.  Be  It  further  remember- 
ed that  the  state  offered  to  prove  by  Mrs.  J. 
R.  George  (wife  of  Dr.  George),  the  death 
and  circumstances  of  said  baby's  death,  and 
defendant  objected  for  the  same  reasons  as 
above  set  out  to  Dr.  George's  evidence  on  this 
point  The  court  overruled  defendant's  ob- 
jections, and  permitted  Mrs.  George  to  testi- 
fy: That,  on  the  morning  after  Dr.  George 
had  gone  over  to  see  the  baby  In  the  evening, 
defendant  came  over  after  Dr.  George,  and, 
not  finding  him  at  home,  told  her  (Mrs. 
George)  to  tell  Dr.  George  to  come  over  and 
see  the  baby  as  soon  as  he  came;  and  de- 
fendant said,  further,  that,  while  the  baby 
seemed  to  be  better,  she  (defendant)  did  not 
like  the  looks  of  the  baby's  eyes.  That, 
while  defendant  and  witness  were  talking, 
some  one  came  In,  and,  acting  upon  informa- 
tion received,  witness  stepped  out  of  her 
back  door,  and  heard  Sallie  Raney,  In  front 
of  defendant's  house,  screaming.  That  wit- 
ness went  with  defendant,  and,  when  they  ar- 
rived at  the  bouse,  the  baby  was  dead.  That, 
before  they  got  there,  they  saw  and  heard 
Sallie  Raney  run  out  of  the  house  and  ex- 
claim: 'My  poor  baby  is  dead!'  That,  when 
they  got  there,  she  (witness)  and  some  other 
ladies  who  had  come  in  took  the  baby's 
clothing  off,  and  rubbed  it  That  they  found 
that  It  had  turned  a  blue  or  purple  color.  That 
after  rubbing  awhile,  the  natural  color  came 
back.  That  one  of  the  ladles  opened  the  baby's 
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mouth,  and  'We  omened  turpentine.'  To  which 
ruling  of  the  court  defendant  then  and  there 
excepted.  Be  it  further  remembered  that  the 
state  offered  to  prove  by  Mrs.  Hunton  circum- 
stances connected  with  the  death  of  said  baby, 
and  defendant  then  and  there  objected.  The 
court  overruled  defendant's  objections,  and 
permitted  the  state  to  prove  by  said  witness 
that  she  was  at  defendant's  house  on  the 
morning  of  the  death  of  Sallle  Raney's  baby; 
that  she,  in  company  with  Mrs.  George,  ex- 
amined the  dead  body  of  said  baby,  and 
found  it  to  be  blue  or  purple,  and  that  they 
rubbed  it  and  worked  with  it  for  a  consider- 
able length  of  time,  trying  to  restore  life,  and 
its  natural  color  came  back;  that  she  took 
deceased  (Sallie  Raney)  out  on  the  gallery 
for  the  purpose  of  having  a  conversation  with 
her;  that  while  they  were*  out  on  the  gal- 
lery, during  a  period  of  about  two  minutes, 
Mrs.  Hamblln  appeared  near  or  passed  by 
them  twice;  that  she  could  not  understand 
why  defendant  came  about  them,  but  she 
noticed  that,  while  defendant  was  near  by, 
deceased  would  not  talk;  and  that  she  did 
not  get  to  talk  to  deceased  on  the  subject 
she  wanted  to,— to  which  ruling  of  the  court 
the  defendant  then  and  there  excepted.  Be  It 
further  remembered  that  Dr.  George  was  re- 
called by  the  state,  and  testified,  over  de- 
fendant's objection,  that,  in  his  opinion  as  a 
physician,  several  things  might  have  caused 
the  condition  the  baby's  body  was  said  to 
have  been  found  in  (that  Is,  blue  or  purple); 
that  it  might  and  could  have  been  caused  by 
the  air  being  cut  off  from  the  blood,  either 
by  choking,  or  putting  something  over  its 
head,  and  smothering  it;  that  it  could  have 
been  caused  by  a  failure  of  the  heart  to  act, 
or  any  other  means  that  would  cut  off  the  air 
from  the  blood,— to  which  ruling  of  the  court 
defendant  then  and  there  excepted.  To  all  of 
which  testimony  defendant,  at  the  time  it 
was  offered,  then  and  there  objected,  be- 
cause of  its  irrelevancy  and  immateriality; 
and,  the  court  having  overruled  defendant's 
objections,  the  defendant  then  and  there,  in 
open  court,  excepted  to  the  ruling  of  the 
court,  and  here  now  tenders  her  bill  of  excep- 
tions," etc.  I  understand  the  opinion  of  the 
court  to  dispose  of  this  question  on  two 
grounds:  First  that  the  bill  is  not  sufficient 
to  raise  the  question;  and,  secondly,  conced- 
ing the  sufficiency  of  the  bill,  that  the  testi- 
mony was  admissible  to  show  motive.  And 
In  this  connection  the  statement  of  facts  is 
appealed  to  to  show  the  connection  of  ap- 
pellant with  the  death  of  Sallie  Raney's  baby. 
I  will  treat  these  questions  in  their  order. 

The  majority  opinion  Insists  that  the  word 
"relevant"  is  too  general,  and  in  this  bill  ia 
without  meaning.  I  quote  from  the  opinion 
as  follows:  "An  Inspection  of  this  bill  dis- 
closes that  the  only  ground  of  objection  urged 
to  this  testimony  is  because  the  testimony  is 
Immaterial  and  irrelevant.  We  have  repeat- 
edly held  that  the  bill  of  exceptions  must  dis- 
close some  reason  why  the  testimony  is  inad- 


missible, and  the  mere  allegation  that  the  tes- 
timony is  Immaterial  and  irrelevant  la  not 
sufficient,"— citing  Wade  v.  State,  37  Tex.  Or. 
R.  40,  35  S.  W.  663;  McGrath  v.  State,  35  Tex. 
Cr.  R.  422,  34  S.  W.  127,  941  (the  opinion  In 
the  latter  case  being  by  the  writer).  In  the 
latter  case  I  note  the  language  used  was  that 
the  statement  "that  the  testimony  was  Ir- 
relevant and  immaterial  is  entirely  too  gen- 
eral." The  testimony,  however,  appears  to 
have  been  admissible,  and  is  so  treated.  In 
the  former  case  the  same  language  was  used, 
but  the  testimony  in  that  case  was  relevant 
No  doubt  a  number  of  decisions  can  be  found 
in  which  this  general  language,  to  wit,  that 
objection  to  testimony  that  it  was  irrelevant, 
or  not  relevant,  is  stated  to  be  too  general; 
but  I  do  not  recall  any  discussion  of  this  par- 
ticular question  in  any  case  where  the  de- 
cision was  made  to  turn  upon  the  meaning  of 
the  word  as  applied  to  the  evidence,  though 
there  may  be  such,  but  they  have  escaped 
my  observation.  Nor  am  I  saying  that  there 
might  not  be  cases  in  which  the  term  "rele- 
vant" might  be  too  general,  and  there  are 
certainly  cases  in  which  the  term  "irrelevant" 
would  not  point  out  the  objection.  In  the 
general  dictionaries  the  word  "relevant" 
means  "to  the  purpose,"  "pertinent,"  "appli- 
cable," etc.  In  law  it  is  denned  as  being  any 
subject-matter,  germane  to  the  controversy, 
conducive  to  the  proof  or  disproof  of  a  fact  in 
issue  or  a  pertinent  hypothesis.  "Irrelevant" 
the  converse  of  this,  is  "having  no  legitimate 
bearing  on  the  real  question."  See  Cent. 
Diet,  and  Rap.  &  L.  Law  Diet  According  to 
Steph.  Dig.  Ev.  art.  1,  the  word  "relevant" 
means  that  any  two  facts  to  which  it  is  ap- 
plied are  so  related  to  each  other  that  ac- 
cording to  the  common  course  of  events,  one, 
either  taken  by  itself  or  In  connection  with 
other  facta,  proves  or  renders  probable  the 
past  present,  or  future  existence  or  nonex- 
istence of  the  other.  "The  meaning  of  the 
word  'relevant'  as  applied  to  testimony,  Is 
that  It  directly  touches  upon  the  Issue  which 
the  parties  have  made  by  their  pleadings,  so 
as  to  assist  in  getting  at  the  truth  of  it." 
Piatner  v.  Platner,  78  N.  Y.  90.  "Although, 
as  a  rule,  testimony  should  not  be  excluded 
as  irrelevant  on  the  ground  that  It  may  have 
but  little  weight  yet  the  law  requires  an 
open  and  visible  connection  between  the 
proof  and  evidentiary  facts  and  the  deduction 
from  them,  and  does  not  permit  a  decision  to 
be  made  on  remote  inferences.  The  relevancy 
of  evidence  may  be  established  after  its  ad- 
mission, and  evidence  irrelevant  when  ad- 
mitted may  be  made  relevant  by  evidence 
subsequently  Introduced."  11  Am.  &  Eng. 
Enc  Law  (2d  Ed.)  p.  501,  and  authorities 
there  cited.  Now,  testing  the  question  by 
the  rule  laid  down  as  above,  as  to  whether 
the  objection  presented  in  the  bill,  that  said 
testimony  concerning  the  death  of  Sallie 
Raney  was  "irrelevant"  let  us  see  how  the 
matter  stands.  The  state  offered  to  prove  by 
certain  witnesses  certain  circumstances  con- 
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nected  with  the  death  of  Sallie  Raney's  baby. 
Of  course,  said  testimony  was  admissible,  un- 
der certain  circumstances,  to  show  that  the 
death  of  said  baby  furnished  a  motive  sug- 
gesting that  appellant  killed  said  Sallie 
Raney.  But,  in  order  that  this  be  true,  there 
should  appear  some  logical,  visible  connection 
between  the  two  killings;  otherwise,  the  for- 
mer homicide  is  not  evidence  in  the  latter,— 
that  is.  it  is  not  relevant  As  I  understand 
it,  the  bill  of  exceptions  sets  out  the  testi- 
mony of  the  witnesses  in  regard  to  the  death 
of  Sallie  Raney's  baby,  with  the  environ- 
ments and  conditions  claimed  by  the  state  to 
render  it  admissible.  As  presented,  appellant 
resisted  the  Introduction  of  the  testimony  on 
the  ground  of  its  irrelevancy;  that  is,  the  bill 
fails  to  show  any  logical  or  visible  connec- 
tion between  the  killing  of  Sallie  Raney  and 
the  death  of  her  baby.  Looking  at  this  bill, 
we  fail  to  see  that  the  testimony  admitted 
shows  that  the  baby  came  to  its  death  by  any 
criminal  means  or  agency,  much  less  by  the 
criminal  means  or  agency  of  appellant. 
Grouping  the  evidence  presented,  it  shows 
that  the  baby  was  sick,  evidently  at  the  house 
of  appellant  (with  whom  Sallie  Rauey  and  her 
baby  resided);  that  the  doctor  was  called  In 
to  see  the  baby  about  5  o'clock  In  the  even- 
ing, did  not  consider  it  seriously  sick,  but 
left  four  powders  to  be  given  it;  that  he  was 
sent  for  the  next  morning,  about  10:30,  and 
went  over  to  appellant's  house,  and  found 
the  baby  there  dead.  Mrs.  George,  wife  of 
the  doctor,  came  over  to  see  the  baby  short- 
ly before  its  death,  but  stated  that  she  did 
not  like  the  looks  of  the  baby's  eyes.  She 
stepped  out  of  the  back  door,  and  directly 
beard  the  mother  scream  that  her  baby  was 
dead.  They  found  the  baby  had  turned  blue 
or  purple  in  color,  and,  after  rubbing  it 
awhile,  the  natural  color  came  back;  that  one 
of  the  ladies  opened  the  baby's  mouth,  and 
they  smelled  turpentine.  The  doctor  testified 
that,  In  his  opinion,  several  things  might 
have  caused  the  condition  of  the  baby's  body; 
that  Is,  the  blue  or  purple  color.  It  could 
have  been  caused  by  the  air  being  cut  off 
from  the  blood,  either  by  choking  it,  or  put- 
ting something  over  its  head,  and  smothering 
it,  or  it  could  have  been  caused  by  failure  of 
the  heart  to  act,  or  any  other  means  that 
would  cut  off  the  air  from  the  blood.  In  this 
connection,  Mrs.  Hunton  testified  that,  while 
they  were  out  on  the  gallery,  shortly  after  the 
baby  died,  talking  to  the  mother,  Mrs.  Raney, 
appellant  came  about  them,  and  she  noticed 
that,  while  defendant  was  near  deceased,  Sal- 
lie Raney  would  not  talk.  This  is  all  the  evi- 
dence that  It  could  be  claimed  tends  in  the 
remotest  degree  to  show  the  death  of  Sallie 
Raney's  baby  by  violence;  and  I  submit  that 
It  Is  not  sufficient  testimony  pertinently  tend- 
ing to  show  the  death  of  said  baby  by  vio- 
lence, much  less  by  violence  committed  by 
appellant,  to  go  to  a  jury  as  legal  testimony 
for  the  purpose  of  furnishing  a  motive 
against  appellant  for  the  subsequent  homi- 


cide of  Sallie  Raney,  which  homicide  depend- 
ed wholly  on  circumstantial  evidence.  There 
is  not  only  an  utter  failure  in  the  bill  to  show 
the  death  of  said  baby  by  violence,  but  there 
is  absolutely  no  showing  that  it  was  by  vio- 
lence committed  by  appellant;  and,  more 
than  this,  there  is  nothing  to  suggest  that  Sal- 
lie Raney,  the  mother,  suspected  defendant 
of  being  connected  with  the  death  of  her 
baby,  much  less  that  she  accused  her  of  It 
The  feeble  suggestion  that  Sallie  Raney, 
while  standing  on  the  gallery  with  other  per- 
sons, shortly  after  the  death  of  her  baby, 
stopped  talking  when  appellant  came  near, 
I  do  not  think  Is  worthy  of  notice  in  this  con- 
nection. 

Now,  I  ask,  if  the  objection  that  said  testi- 
mony was  not  admissible  because  it  was  not 
relevant,  or  because  it  was  irrelevant  was 
not  sufficient,  what  objection  should  have 
been  made  to  the  admissibility  of  this  testi- 
mony? The  death  of  Sallie  Raney's  baby 
was  only  relevant  as  proof  of  motive.  As 
we  have  seen  above,  this  evidence  could  only 
prove  motive  if  the  baby's  death  was  occa- 
sioned by  the  criminal  agency  of  appellant 
and  she  knew  that  deceased,  Sallie  Raney, 
knew  of  such  agency,  or  suspected  her  with 
the  death  of  her  baby.  These  were  essential 
facts  to  render  said  testimony  admissible. 
They  were  affirmative  facts,  not  shown  in  the 
bill.  But  the  bill  as  presented  showed  clear- 
ly that  said  testimony  was  irrelevant  and  in 
my  opinion  this  was  the  only  objection  that 
could  have  been  urged  to  the  admission  of 
said  testimony.  It  was  clearly  irrelevant,  be- 
cause concerning  another  possible  homicide; 
and,  before  proof  of  such  other  homicide 
could  be  made  In  this  case.  It  was  Incumbent 
on  the  state  to  show  the  facts  which  made 
such  other  homicide  relevant  testimony  in  the 
case  then  being  tried.  Cheatham  v.  Riddle, 
8  Tex.  162;  Stiles  v.  Glddens,  21  Tex.  781.  A 
majority  of  the  court  Insist  that  these  cir- 
cumstances as  detailed,  "although  remote,  in- 
dicate, as  claimed  by  the  district  attorney,  the 
probable  motive  that  appellant  had  in  killing 
deceased,"  and  then  say:  "Suppose  there 
was  positive  proof  that  appellant  had  killed 
deceased's  baby;  It  would  certainly  not  then 
be  seriously  contended  that  the  fact  could  not 
be  used  In  order  to  show  motive  for  killing 
deceased,  In  order  to  destroy  the  witness  to 
her  crime.  Then,  clearly,  any  circumstance 
that  would  go  to  show  that  appellant  killed 
the  child  would  have  been  admissible."  I 
cannot  regard  this  as  sound  doctrine.  On  the 
contrary,  I  Insist  that  before  proof  of  an- 
other homicide  can  be  made,  there  must  be 
pertinent  testimony  tending  to  connect  the 
appellant  on  trial  with  some  criminal  agency 
in  the  perpetration  of  the  former  murder. 
Mr.  Wharton  lays  down  the  correct  rule  on 
this  subject  See  Whart  Cr.  Ev.  it  37,  38; 
and,  also,  see  the  question  discussed  in  Wil- 
liams v.  State  (Tex.  Cr.  App.)  41  S.  W.  645. 
But  it  appears  to  be  contended  that  we  can 
appeal  to  the  statement  of  facts,  and  supple- 
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ment  or  supply  the  defects  In  the  bill;  and  It 
is  aald  In  the  opinion  "that  appellant,  on  her 
cross-examination,  admits  that  she  knew  she 
had  been  accused  of  killing  SalUe  Raney's 
baby,  and  protested  her  innocence  to  the  de- 
ceased." I  quote  from  the  testimony  ad- 
duced on  the  cross-examination  of  said  wit- 
ness, as  follows:  "No,  Mr.  Klnnard;  I  did 
not  kill  Sallie's  baby  by  smothering  it  with 
a  pillow.  Pretty  soon  after  Its  death  I  heard 
that  I  was  accused  with  killing  the  baby,  and 
SalUe  told  me  what  those  ladies  said  about 
it  and  I  told  her  I  did  not  kill  her  baby,  and 
I  would  not  have  done  such  a  thing."  This 
is  all  in  the  record  that  even  suggests  the 
subject-matter  of  the  death  of  the  baby  hav- 
ing come  up  between  Sallie  Raney  and  ap- 
pellant; and  I  submit  that  this  does  not  con- 
vey the  idea  that  defendant  was  apprehen- 
sive that  Sallie  Raney  suspected  her  with  the 
death  of  her  baby,  much  less  that  she  feared 
a  prosecution  on  said  account,  and  that  Sallie 
Raney  would  be  a  witness  against  her. 
There  Is  other  testimony  in  the  record  show- 
ing the  friendly  relationship  between  these 
parties;  and  the  continuance  of  Sallie  Raney 
to  reside  with  appellant  after  the  death  of 
her  babe  would  suggest  that  there  could  be 
no  fear  on  the  part  of  appellant  of  Sallie 
Raney  in  regard  to  the  death  of  said  baby. 
But,  as  a  sufficient  answer  to  this  proposition, 
I  do  not  believe  we  are  authorized  to  go  out- 
side of  the  bill  of  exceptions  itself.  This  was 
a  case  of  circumstantial  evidence,  and  every 
circumstance  adduced  against  defendant  on 
trial  has  more  or  less  weight,  and  It  is  im- 
possible to  tell  how  much  weight  the  testi- 
mony in  regard  to  the  death  of  Sallie  Raney's 
baby,  attributed,  as  it  was,  to  the  criminal 
agency  of  appellant,  may  have  had  with  the 
Jury.  This  is  a  dangerous  character  of  tes- 
timony introduced  against  appellant;  and  the 
reasons  for  Its  introduction,  I  think,  should 
be  clearly  manifest  before  it  Is  admitted.  It 
occurs  to  me  that  the  case  should  be  reversed 
on  account  of  the  improper  admission  of  said 
testimony.  Admitting  that  appellant  is  very 
guilty,  yet  she  is  entitled  to  a  fair  and  im- 
partial trial,  and  no  exigency  in  the  adminis- 
tration of  the  law  should  deprive  her  of  this. 
It  is  not  to  be  presumed  that  the  jury  will 
fall  to  discharge  their  duty  on  another  trial, 
or  mat  the  reversal  of  this  case  is  necessarily 
an  acquittal  on  a  subsequent  trial.  But, 
however  that  may  be,  for  the  reasons  ad- 
vanced I  cannot  concur  in  the  disposition  of 
the  case  as  made  by  a  majority  of  the  court 


ROBY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  23, 

1800.) 

BANKS  AND  BANKING— DEPOSITS  AFTER  IN- 
SOLVENCY —  INDICTMENT  —  STATUTES  —  TI- 
TLE. 

1.  Acts  25th  Leg.  p.  130,  {  1,  declares  that 
"any  president,  director,  manager,  cashier,  or 
other  officer  of  any  banking  institution,  or  the 


owner,  agent,  or  manager  of  any  private  bank  or 
banking  institution,"  who  shall  receive  or  assent 
to  the  reception  of  any  deposit  after  he  has 
knowledge  of  the  insolvency  of  the  banking  insti- 
tution or  the  owner  thereof,  is  guilty  of  a  fel- 
ony, etc.  Held,  that  two  classes  of  institutions 
are  referred  to, — incorporated  banks  and  private 
banks;  that  an  indictment  tinder  the  first  class 
must  allege  that  the  bank  was  a  corporation, 
and  an  indictment  under  the  second  das*  moat 
allege  that  the  bank  was  a  private  institution; 
and,  if  a  private  bank  or  partnership,  that  the 
names  of  the  owners  or  partners  must  be  al- 
leged, and  this  though  the  bank  did  business  un- 
der a  name  that  did  not  disclose  that  it  was  a 
private  bank  or  a  partnership. 

2.  The  further  provision  of  the  act  that  the 
fact  that  the  bank  fails  is  prima  facie  evidence 
of  knowledge  on  the  part  of  the  officer,  agent 
etc.,  of  its  insolvency  when  he  received  the  de- 
posit, is  nugatory,  because  the  caption  of  the 
act  makes  no  mention  of  any  rule  of  procedure. 

Appeal  from  district  court,  Smith  county; 
J.  G.  Russell,  Judge. 

Edwin  Roby  was  convicted  of  receiving  a 
deposit  into  a  bank  after  it  had  become  In- 
solvent and  he  appeals.  Reversed. 

Johnson  &  Edwards  and  J.  M.  Hurt,  for 
appellant  Robt  A.  John,  Asst  Arty.  Gen., 
for  the  State. 


DAVIDSON,  P.  3.  The  charging  part  of 
the  indictment  is  as  follows:  "That  Edwin 
Roby,  •  •  •  being  then  and  there  the 
agent,  manager,  and  president  of  the  Tyler 
Banking  Company,  the  same  being  then  and 
there  a  banking  institution  doing  business 
in  Smith  county,  Texas,  did  then  and  there 
unlawfully  receive  and  assent  to  the  recep- 
tion Into  the  said  Tyler  Banking  Company,  a 
deposit  of  money,  to  wit  one  hundred  dol- 
lars in  lawful  money  of  the  United  States, 
of  the  value  of  one  hundred  dollars,  from  P. 
E.  Arthur,  after  the  said  Tyler  Banking  Com- 
pany was  insolvent  and  in  falling  circum- 
stances, and  after  the  said  Edwin  Koby  had 
knowledge  of  the  fact  that  the  said  Tyler 
Banking  Company  was  insolvent  and  In  fall- 
ing circumstances;  that  the  Tyler  Banking 
Company  did,  on  the  13th  day  of  December, 
1898,  fall  and  suspend  payment  to  its  de- 
positors, and  cease  doing  business  as  a  bank- 
ing institution,— against  the  peace  and  dig- 
nity of  the  state."  The  date  of  the  reception 
of  the  money  is  charged  to  have  been  on  me 
10th  day  of  December,  1808;  that  is,  three 
days  before  the  alleged  suspension  of  the 
bank.  Motion  in  arrest  of  judgment  was 
urged  against  the  indictment  upon  several 
grounds. 

This  Indictment  was  framed  under  section 
1,  p.  130,  Acts  26th  Leg.,  as  follows:  "That 
If  any  president  director,  manager,  cashier, 
or  other  officer  of  any  banking  institution, 
or  the  owner,  agent  or  manager  of  any  pri- 
vate bank  or  banking  institution,  or  the  pres- 
ident vice  president,  secretary,  treasurer,  di- 
rector, or  agent,  of  any  trust  company  or 
institution,  doing  business  in  this  state,  shall 
receive  or  assent  to  the  reception  of  any  de- 
posit of  money  or  other  valuable  thing  into 
such  bank  or  banking  institution,  or  trust 
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company  or  Institution,  or  If  any  such  of- 
ficer, owner,  or  agent  of  such  bank  or  bank- 
ing Institution,  or  If  any  president,  vice 
president,  secretary,  treasurer,  director,  or 
agent,  of  such  trust  company  or  Institution, 
.shall  create  or  assent  to  the  creation  of  any 
•debt,  debts,  or  indebtedness  in  consideration 
of  or  by  reason  of  which  indebtedness  any 
money  or  valuable  property  shall  be  received 
into  such  bank  or  banking  institution  or  trust 
■company  or  institution,  after  be  shall  have 
had  knowledge  of  the  fact  that  such  bank, 
banking  institution,  or  trust  company  or  in- 
stitution, or  the  owner  or  owners  of  any 
such  private  bank,  is  insolvent  or  in  falling 
circumstances,  he  shall  be  deemed  guilty  of 
a  felony,  and  upon  conviction  thereof  shall 
be  punished  by  confinement  in  the  peniten- 
tiary for  a  term  of  not  less  than  two  nor 
more  than  ten  years:  provided,  that  the  fail- 
ure of  any  such  bank  or  banking  Institution, 
or  trust  company  or  institution,  shall  be 
prima  facie  evidence  of  knowledge  on  the 
part  of  any  such  officer  or  person  that  the 
same  was  insolvent  or  in  falling  circumstan- 
ces when  the  money  or  property  was  receiv- 
ed on  deposit."  A  casual  reading  of  this 
section,  in  our  Judgment,  discloses  three  char- 
acters of  institutions  or  business  set  out  by 
its  terms:  First  incorporated  or  chartered 
banks;  second,  private  banks;  third,  trust 
companies  or  Institutions.  Under  the  first, 
the  punishment  is  denounced  against  the 
"president,  director,  manager,  cashier,  or 
other  officer**;  under  the  second,  against  the 
•'owner,  agent  or  manager  of  any  private 
bank  or  banking  institution";  apd  under  the 
third,  the  "president,  vice  president,  secre- 
tary, treasurer,  director,  or  agent  of  the  trust 
company  or  institution."  It  is  not  necessary 
to  notice  the  first  and  third,  except  inciden- 
tally, because  it  was  the  second  class  under 
which  appellant  was  indicted  or  sought  to 
be  indicted.  This  indictment  includes  "the 
agent  manager,  and  president."  This  is  an 
attempt  at  combining  two  classes,  the  first 
and  second,  because  that  which  relates  to  the 
private  bank  does  not  set  forth  a  "president" 
among  those  against  whom  the  punishment 
is  denounced.  In  order  to  constitute  a  good 
indictment  under  the  first  class,  it  should 
have  alleged  that  the  Tyler  Banking  Com- 
pany was  a  corporation;  under  the  second, 
that  it  was  a  private  bank  or  banking  in- 
stitution, and,  if  a  private  bank  or  partner- 
ship, the  names  of  the  owners  or  persons 
composing  the  partnership  must  be  alleged. 
Wherever  a  partnership  is  sued,  it  is  neces- 
sary to  set  out  the  names  of  the  persons 
composing  that  partnership.  Such  has  been 
the  uniform  ruling  In  Texas,  since  Bank  v. 
Simonton,  2  Tex.  581.  This  rule  Is  expressly 
recognized  In  the  late  decision  of  Frank  v. 
Tatum,  87  Tex.  204,  25  S.  W.  40».  In  this 
latter  decision  this  language  is  used:  "The 
familiar  rule  that  all  partners  who  are  joint- 
ly bound  upon  a  co-partnership  contract 
most  be  Joined  as  defendants  In  a  •nit  upon 


it  is  not  affected  by  the  foregoing  articles  of 
our  statutes  [referring  to  articles  1J224,  134U, 
Kev.  Civ.  St].  Partnerships  are  not  there- 
by invested  with  any  of  the  characteristics 
of  corporations,  nor  are  they  expressly  or 
Impliedly  authorized  to  sue  or  be  sued  in 
their  firm  names,  Independently  of  their 
members."  Such  has  been  the  ruling,  as 
wen,  in  criminal  cases  in  this  state,  so  far  as 
we  are  aware.  Nasets  v.  State  (Tex.  Cr. 
App.)  32  S.  W.  698;  White  v.  State,  24  Tex. 
App.  231,  5  8.  W.  857;  Thurmond  v.  State, 
30  Tex.  App.  539,  17  S.  W.  1098;  Carder  v. 
State,  35  Tex.  Cr.  R.  105,  31  S.  W.  678;  Colter 
v.  State  (Tex.  Cr.  App.)  49  S.  W.  879;  Craw- 
ford v.  State  (Tex.  Cr.  App.)  60  S.  W.  378. 
The  fact  that  the  statute  in  question  uses 
the  expression  ''private  bank  or  banking  in- 
stitution" does  not  change  this  rule;  nor 
does  the  fact  that  the  "Tyler  Banking  Com- 
pany" did  its  business  under  the  name  of  the 
"Tyler  Banking  Company"  make  that  mere 
name  a  legal  entity;  nor  does  it  endow  It 
with  a  personal  existence  distinct  from  or 
independent  of  the  individuals  who  compose 
that  banking  company.  In  fact  It  was  sim- 
ply a  firm  name,  under  which  the  Individuals 
composing  It  did  their  banking  business.  If 
the  individuals  were  solvent  the  Tyler  Bank- 
ing Company  was  solvent;  If  they  were  in- 
solvent the  Tyler  Banking  Company  was  In- 
solvent; and,  in  order  to  have  a  good  indict- 
ment under  the  peculiar  wording  of  this  stat- 
ute, It  was  necessary  to  allege  the  names 
of  the  persons  composing  the  Tyler  Banking 
Company. 

If  it  were  necessary  to  discuss  the  ques- 
tion as  to  the  distinction  between  the  first 
and  second  clauses,  and  the  fact  that  the 
first  clause  referred  to  banking  institutions, 
tbe  authorities  are  at  hand  to  sustain  that 
position.  This  statute  seems  to  have  been 
taken  from  the  Missouri  statute.  As  orig- 
inally passed,  the  Missouri  statute  provided 
"that  if  any  president  director,  manager, 
cashier,  or  other  officer  of  any  banking  insti- 
tution, doing  business  in  this  state,  shall  re- 
ceive or  assent  to  the  reception  of  any  de- 
posit of  money,  etc.,  into  such  bank  or  bank- 
ing institution,  after  he  shall  have  had 
knowledge  of  the  fact  that  It  is  Insolvent  or 
in  failing  circumstances,  he  shall  be  deemed 
guilty,"  etc.  Rev.  St  1879,  %  1350.  In  state 
v.  Kelsey,  1  8.  W.  833,  the  supreme  court  of 
that  state  held  this  language  did  not  apply 
to  private  banks  or  banking  institutions. 
To  meet  this  decision  the  Missouri  legisla- 
ture amended  said  act  and  included  this  lan- 
guage: "Or  the  owner,  agent  or  manager  of 
any  private  bank  or  banking  institution." 
Laws  1887,  p.  162.  So  the  very  act,  at  least 
in  substance,  passed  by  our  legislature,  had 
been  construed  by  the  supreme  court  of  Mis- 
souri before  its  adoption  in  Texas,  and  with 
that  construction  before  it  our  legislature 
enacted  our  statute.  We  therefore  believe 
the  first  clause  of  the  first  section  of  the  act 
applied  to  Incorporated  banks,  and  not  to 
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private  banks  or  banking  institutions,  and 
that  this  indictment  sought  to  charge  a  vio- 
lation of  the  second  clause  of  the  act.  If  it 
did  not,  then  it  would  be  vicious,  because  it 
did  not  charge  a  violation  of  the  law  under 
the  first  clause;  so,  from  either  view,  It  is 
fatally  defective.  When  we  refer  to  the 
facts,  we  find  that  the  Tyler  Banking  Com- 
pany was  a  private  bank,  composed  of  the 
parties  whose  names  are  set  forth  in  the  bill 
Of  sale  from  Ewing  &  Thorp  to  the  Edwin  E. 
Roby  Company.  The  instrument  recites  as 
follows:  "Whereas,  D.  P.  Ewing  and  E.  T. 
Thorp,  doing  business  at  Tyler,  Texas,  under 
the  style  of  the  Tyler  Banking  Company, 
have  this  day  retired,  and  E.  E.  Roby  &  Co., 
composed  of  E.  E.  Roby.  E.  Wm.  Dreibholtz, 
C.  R.  Brownell,  J.  G.  Telotte,  George  Vinson, 
George  Morgan,  C.  B.  Darrall,  Jr.,  and  Gus 
Drews,  assume  charge  of  said  bank,  under 
the  same  name  of  the  Tyler  Banking  Com- 
pany, and  from  this  day  said  E.  E.  Koby  & 
Co.  assume  all  liabilities  hereinafter  incurred 
by  said  Tyler  Banking  Company,"  etc. 

There  are  quite  a  number  of  errors  assign- 
ed as  having  been  committed  upon  the  trial 
with  reference  to  the  admission  and  rejec- 
tion of  testimony,  and  the  giving  of  certain 
charges  and  the  refusal  of  others.  Some  of 
these  are  well  taken.  We  deem  it  hardly 
necessary,  under  the  views  expressed,  to  go 
into  a  discussion  of  all  these  matters,  as  it 
would  involve  more  time  than  we  have  at  our 
disposal  at  this  late  day  of  the  term.  We 
desire  to  say,  however,  that  in  our  judgment 
the  court  erred  in  charging  the  rule  of  prima 
fade  evidence  against  appellant.  It  is  true 
that  the  statute  says  that  the  fact  that  the 
bank  does  fail  shall  be  taken  as  prima  facie 
evidence  of  the  knowledge  of  its  insolvency. 
That  the  legislature  may  adopt  such  a  rule 
Is  conceded;  but  we  do  not  believe,  under 
this  statute,  they  had  that  authority,  be- 
cause the  caption  of  the  act  makes  no  refer- 
ence to  it,  nor,  even  in  the  most  general 
terms,  to  any  rule  of  procedure.  If  the  cap- 
tion had  called  for  it,  either  directly  or,  per- 
haps, indirectly,  the  legislature  might,  with- 
out violating  the  constitutional  inhibition, 
have  Included  this  within  the  terms  of  the 
law. 

It  Is  also  contended  the  evidence  not  only 
does  not  support  the  conviction,  but  refutes 
the  allegation  of  insolvency.  As  we  under- 
stand the  statement  of  facts,  it  is  proved 
beyond  doubt,  and  is  not  questioned  by  the 
state,  that  the  individuals  composing  the  Ty- 
ler Banking  Company  were  not  only  able  to 
meet  every  obligation  of  the  concern,  but 
were  worth,  in  excess  of  all  liabilities,  in- 
cluding the  liabilities  of  this  banking  com- 
pany, over  flOO.OOO,  subject  to  the  payment 
of  their  liabilities  or  indebtedness.  The  In- 
dictment being  wholly  insufficient,  the  judg- 
ment is  reversed,  and  the  prosecution  order- 
ed dismissed. 

BROOKS,  JM  absent 


FLANIGAN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Suae  23, 
1899.) 

CRIMINAL  LAW-EVIDEN^CE-APPEAL-EXCEP- 

1.  The  admission  of  a  conversation  between 
third  persons,  over  accused's  objection  that  it 
was  hearsay,  cannot  be  held  error,  where  the 
bill  of  exceptions  does  not  show  that  accused 
was  not  present  at  the  conversation. 

2.  On  trial  for  assault  with  intent  to  commit 
murder,  accused  offered  to  prove,  as  part  of  the 
res  gestae,  that  about  30  minutes  before  the  as- 
sault, and  just  as  he  was  about  to  start  for  the 
depot,  the  scene  of  the  difficulty,  he  said  that  he 
was  going  to  the  depot  to  get  some  gum,  and 
that  his  wife  was  exjiecting  to  come  iu  at  the 
time  of  the  assault,  livid  that,  where  the  hill 
of  exception  to  the  rejection  of  the  evidence  did 
not  show  the  relevancy  of  the  declarations,  no 
error  was  apparent. 

Appeal  from  district  court,  Clay  county; 
A.  H.  Carrigan,  Judge. 

Charley  Flanigan  was  convicted  of  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Geo.  E.  Miller  and  Barrett  &  Barrett,  for 
appellant.  Robt.  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  assault  with  iutent  to  commit  murder, 
and  his  punishment  assessed  at  two  years' 
confinement  in  the  penitentiary,  and  he  ap- 
peals. 

Appellant's  first  bill  of  exception  complains 
of  the  action  of  the  court  permitting  the 
state's  witness  Jim  Milstead  to  testify  to  a 
conversation  between  him  and  Elmo  Carpen- 
ter, a  few  hours  before  the  alleged  difficulty 
Appellant  objected  to  this  on  the  ground 
that  It  was  hearsay,  and  in  the  nature  of  a 
threat,  and  had  not  been  communicated.  The 
bill  does  not  show  that  said  conversation  be- 
tween said  parties  was  in  the  absence  of  de- 
fendant. The  objection  that  It  was  hearsay 
is  not  a  certificate  of  the  judge  to  that  effect 

Appellant's  sicond  bill  of  exceptions  shows 
that  he  offered  to  prove  by  the  father  and 
brother  of  defendant  that,  about  30  minutes 
before  the  alleged  assault,  and  just  about  the 
time  defendant  Charley  Flanigan  and  Elmo 
Carpenter  started  to  the  depot,  the  scene  of 
the  difficulty,  they  heard  defendant  Charley 
Flanigan  say  that  they  (defendant  Flanigan 
and  Carpenter)  were  going  down  to  the  depot 
to  get  a  box  of  chewing  gum  and  hickory 
nuts;  that  said  Charley  Flanigan's  wife  was 
expecting  to  come  In  by  express  on  the  train 
that  came  in  at  the  time  of  the  alleged  dif- 
ficulty. The  state  objected  to  this  on  the 
ground  that  it  was  hearsay  and  self-serving. 
Counsel  for  defendant  insisted  that  said  tes- 
timony was  admissible  as  part  of  the  res 
gestae  of  the  act  of  going  to  the  depot;  but 
the  relevancy  of  this  testimony  is  not  other- 
wise shown.  Enough  of  the  facts  should 
have  been  shown  in  the  bill  itself,  we  think, 
to  have  Indicated  both  the  relevancy  of  the 
act  of  going  to  the  depot  and  the  expressed 
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purpose  of  going  there.  The  relevancy  or 
pertinency  of  this  testimony  is  not  shown. 
The  bill  should  show  it  some  way,  and  we  are 
not  permitted  to  look  to  the  statement  of  facts 
in  that  regard. 

When  the  court  read  his  charge  to  the  Jury, 
defendant  excepted  to  that  portion  of  the 
charge  on  conspiracy  and  declarations  of  con- 
"  spirators,  because  not  applicable  to  the  facts 
cf  the  case,  and  on  the  weight  of  the  testi- 
mony, and  also  excepted  to  that  part  of  the 
charge  with  reference  to  defendant  provok- 
ing the  difficulty.  With  reference  to  the 
charge  on  provoking  the  difficulty,  we  have 
examined  the  record,  and  in  our  opinion  there 
was  testimony  authorizing  the  court  to  charge 
on  the  subject  of  provoking  the  difficulty. 
We  have  also  examined  the  charge  given  by 
the  court  on  conspiracy  and  declarations  of 
conspirators,  and  in  our  opinion  that  was  ap- 
plicable. The  court  instructed  the  Jury  that 
they  could  only  consider  the  declarations  of 
■Elmo  Carpenter,  co-defendant  with  appellant, 
in  case  they  believed  a  conspiracy  had  been 
established  between  them  to  assault  Bob  GIv- 
ens,  and  then  they  could  only  consider  such 
declaratiros  if  they  were  made  in  further- 
ance or  in  pursuance  of  such  conspiracy;  and 
the  Jury  were  furthermore  instructed,  "if 
they  believed  from  the  testimony  that  de- 
fendant did  enter  into  a  conspiracy  with  Elmo 
Carpenter  to  kill  Bob  Glvens,  or  do  him  seri- 
ous bodily  injury,  but  did  not  believe  that 
the  declarations  and  acta  of  Elmo  Carpenter, 
if  any  were  in  evidence,  were  done  and  made 
in  furtherance  of  the  common  purpose  and 
during  the  pendency  of  said  conspiracy,  if 
any,  to  discard  all  such  acts  and  declarations 
of  said  Elmo  Carpenter  as  may  have  been 
admitted  in  evidence  before  you  which  may 
have  been  made  or  done  out  of  the  presence 
or  hearing  of  defendant."  This  charge,  as 
given,  was  as  fair  as  appellant  could  ask. 

We  have  examined  the  record  carefully, 
and  in  our  opinion  the  facts  sustain  the  con- 
viction.  The  Judgment  is  affirmed. 

BROOKS,  J.,  absent. 


VICK  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  23, 

1889.) 

CRIMINAL  PRACTICES— JURY— NEW  TRIAL— IN- 
STRUCTIONS—HARMLESS  ERROR. 

1.  Error  in  overruling  a  challenge  for  cause  is 
harmless,  where  the  juror  does  not  sit  in  the 
case. 

2.  Where  a  motion  for  new  trial  on  the  ground 
of  newly-discovered  evidsnce  is  not  sworn  to, 
and  neither  defendant  nor  his  counsel  makes  af- 
fidavit of  new  discovery,  the  motion  is  properly 
denied. 

3.  Requests  for  instructions  may  be  refused, 
where  their  substance  is  sufficiently  covered  by 
the  general  charge. 

Appeal  from  district  court,  McLennan 
county;  Sam  R.  Scott,  Judge. 


Harrison  Vick  was  convicted  of  horse  theft, 
and  he  appeals.  Affirmed. 

6.  W.  Barcus  and  J.  B.  McMahan,  for  ap- 
pellant Robt  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  horse  theft  The  first  count  In  the 
indictment  charged  possession  and  owner- 
ship in  John  Wiggins.  The  second  charged 
possession  in  Allen  Hughes,  and  ownership 
in  John  Wiggins.  Both  counts  are  in  proper 
form. 

Bill  of  exception  was  reserved  to  the  ac- 
tion of  the  court  refusing  to  sustain  a  chal- 
lenge for  cause  to  the  Juror  Goree.  The 
juror  was  asked  the  question,  "If,  because  of 
the  fact  that  defendant  was  charged  with 
having  a  stolen  horse,  would  it  influence 
his  verdict?"  The  Juror  replied  that  it  would 
not;  but,  if  he  were  proven  guilty,  he  would 
be  in  favor  of  giving  a  greater  punishment 
than  for  any  other  similar  crime,  because  he 
had  a  prejudice  against  any  man  who  would 
steal  a  horse.  The  juror  did  not  sit  In  the 
case.  This  is  a  sufficient  answer  to  the  bill 
of  exceptions. 

Among  other  things,  appellant  moved  for 
a  new  trial  on  the  ground  of  newly-discov- 
ered testimony,  alleging  that  one  Ward  Wig- 
gins had  possession  of  the  horse  at  the  time 
it  was  stolen.  Neither  appellant  nor  his 
counsel  makes  affidavit  that  said  testimony 
was  newly-discovered.  It  is  alleged  in  the 
motion  that  these  facts  were  unknown  to  de- 
fendant but  the  motion  is  not  sworn  to.  As 
presented,  this  is  not  a  sufficient  showing  to 
present  the  question  for  revision. 

When  appellant  traded  the  horse,  he  gave 
as  an  explanation  of  his  possession  that  he 
had  gotten  it  from  "an  old  man  in  the  city 
of  Waco,  who  was  a  freighter."  No  evi- 
dence in  support  of  this,  however,  was  of- 
fered upon  the  trial;  but  he  did  adduce  tes- 
timony to  show  that  he  took  the  horse  from 
the  range,  some  9  or  10  miles  from  the  city 
of  Waco,  and  carried  same  to  the  city,  claim- 
ing it  to  be  the  property  of  George  Robinson. 
Robinson  testified  that  he  authorized  defend- 
ant to  ascertain  the  whereabouts  of  his 
horse,  which  he  had  lost  Robinson  kept  the 
horse  in  question  two  or  three  days,  in  order 
to  send  him  back  to  his  range  by  appellant, 
but  failing  to  find  appellant,  sent  the  horse 
back  by  another  party.  It  is  in  evidence 
that  the  horse  was  turned  upon  the  range, 
and  subsequently  appellant  went  to  the 
range  of  the  horse,  and  again  took  him; 
claiming  that  another  man,  whose  name  he 
did  not  give,  had  authorized  him  to  do  so. 
He  this  time  carried  the  horse  off  and  dis- 
posed of  him.  It  is  asserted  the  charge  did 
not  sufficiently  present  these  issues  to  the 
Jury.  We  are  of  opinion  the  charge  did 
amply  submit  these  questions.  The  court 
instructed  the  jury  with  reference  to  the 
explanation  given  by  him  of  his  possession 
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of  the  property,  and,  in  addition,  further 
charged  that  if  he  purchased  the  property 
from  some  person  In  the  city  of  Waco,  or 
from  any  one  else,  they  should  acquit.  It 
was  not  necessary,  therefore,  to  give  the 
charges  asked  by  appellant  covering  this 
phase  of  the  case. 

The  testimony  is  uncontroverted  that  the 
horse  belonged  to  John  Wiggins,  and  that 
he  placed  him  In  the  possession  of  Allen 
Hughes,  -who  -worked  him  during  a  portion 
of  the  summer  of  1807,  and,  after  finishing 
his  work,  turned  him  upon  the  range,  and 
shortly  thereafter  appellant  took  the  horse 
and  disposed  of  him.  We  are  of  opinion  that 
the  testimony  amply  sustains  this  convic- 
tion, and  the  Judgment  Is  affirmed. 

BROOKS,  J.,  absent 


PIPER  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  28, 

18W.) 

AFFRAY— WHAT  CONSTITUTES. 
Two  travelers  on  a  public  road  became  en- 
gaged in  a  quarrel.  One  challenged  the  other 
to  fight  and  they  then  engaged  in  a  personal  ren- 
counter in  the  presence  of  a  third  person;  one  in- 
dicting a  blow  that  drew  blood.  Held,  that  it 
constituted  an  affray. 

Appeal  from  Burnet  county  court;  Ike  D. 
White,  Judge. 

Jack  Piper  was  convicted  of  engaging  In 
an  affray,  and  he  appeals.  Affirmed 

Robt  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  affray,  and  fined  one  cent  The  In- 
dictment is  sufficient  and  in  conformity  with 
the  precedents.  The  evidence  shows  the  par- 
ties to  the  fight  were  traveling  along  the 
public  road,  and  became  engaged  In  a  quar- 
rel, which  resulted  In  the  challenge  by  one 
to  the  other  to  fight  The  challenge  was 
accepted.  They  both  dismounted,  and  In  the 
presence  of  the  state's  witness  engaged  in  a 
personal  rencounter;  the  defendant  inflicting 
a  blow  upon  the  face  of  his  antagonist  which 
caused  the  blood  to  flow  rather  freely.  This 
occurred  In  the  public  road.  Under  Pollock 
v.  State,  32  Tex.  Cr.  R.  28,  22  S.  W.  19.  and 
authorities  there  cited,  the  evidence  is  suffi- 
cient to  support  the  conviction,  and  the  judg- 
ment is  affirmed. 


BROOKS,  J.,  absent 


HEHN  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  23, 

1800.) 

BURGLARY— ENTRY— CONSENT— INSTRUCTION. 

Where  acensed  claimed  his  mother  gave  him 
the  key  to  his  father's  saloon  to  get  her  a  bot- 


tle of  wine,  but  the  evidence  showed  be  broke 
into  the  saloon  with  a  companion,  and  drank  al! 
the  beer  he  wanted,  and  robbed  the  till,  he  was 
not  injured  by  a  charge  that  the  consent  of  the 
owner  s  wife  to  the  entry  did  not  prevent  its  be- 
ing burglary. 

Appeal  from  district  court  Victoria  coun- 
ty; James  C.  Wilson,  Judge. 

Henry  Hehn  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

Fly  &  Hill,  for  appellant.  Robt  A.  John. 
Asst.  Atty.  Gen.,  for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  five  years'  confinement  in  the  penitentiary, 
and  be  prosecutes  this  appeal. 

Outside  of  the  motion  for  new  trial,  there 
is  no  bill  of  exceptions  in  the  record.  The 
only  objection  here  urged  is  to  that  portion 
of  the  court's  charge  as  follows:  "The  term 
•entry'  includes  every  kind  of  entry,  but 
one  made  by  free  consent  of  the  occupant  or 
the  one  authorised  to  give  such  consent 
The  husband  has  the  full  and  exclusive  con- 
trol and  management  of  the  community  prop- 
erty of  himself  and  wife,  and  his  consent  u> 
essential  In  burglary;  and  the  consent  of  the 
wife  to  enter  said  house,  if  you  find  the  same 
was  entered  by  force,  Is  immaterial."  Appel- 
lant contends  that  in  view  of  the  proof  of- 
fered by  him,  such  charge  was  erroneous. 
The  proof  on  this  point  made  by  defendant 
was  substantially  to  the  effect  that  the  sa- 
loon In  question  was  the  property  of  the  co- 
partnership consisting  of  Jack  Hehn  (the  fa- 
ther of  defendant)  and  one  C.  Sltterte,  and 
that  on  the  night  of  the  alleged  burglary  the 
wife  of  Jack  Hehn  (appellant's  mother)  gave 
him  the  key  to  the  front  door  of  the  saloon, 
having  abstracted  It  from  her  husband  s 
pocket,  with  the  request  to  get  her  a  bottle 
of  wine  out  of  the  saloon  without  any  one 
knowing  It  Appellant  contends  here  that 
the  wife  of  one  of  the  partners  could  give 
consent  to  a  clandestine  entry  of  said  sa- 
loon, so  as  to  acquit  appellant  of  a  burgla- 
rious entry.  Now,  If  the  proof  on  the  part  of 
the  state  showed  that  the  entry  was  made 
in  such  manner,  then  we.  would  have  the 
question.  But  this  was  not  the  character  of 
burglary  proved.  The  back  door  of  the  sa- 
loon was  broken  open,  and  the  saloon  was 
not  entered  through  the  front  door  with  the 
key,  and  appellant  and  his  companion.  In- 
stead of  taking  a  bottle  of  wine  for  his  moth- 
er (after  breaking  into  the  saloon).  Imme- 
diately proceeded  to  drink  all  the  beer  they 
wanted,  and  to  abstract  the  money  from  the 
till.  In  our  opinion,  the  proof  offered  did 
not  meet  the  state's  case,  and  was  immate- 
rial and  Irrelevant;  and,  without  discussing 
the  propriety  or  impropriety  of  the  court's 
charge,  whatever  may  be  our  view  on  that 
subject  we  fall  to  see  how  It  injured  appel- 
lant We  have  examined.-  the  statement  of 
facts  carefully,  and,  in  our  opinion,  the  evl- 
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dence  amply  supports  the  verdict,  and  the 
Judgment  Is  affirmed. 

BBOOKS,  J.,  absent 


MARQUEZ  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June  21, 
1899.) 

CRIMINAL  LAW— NEW '  TRIAL — MOTION — AP- 
PEAL— RECORD. 

1.  Hie  question  of  newly-discovered  evidence 
cannot  be  reviewed  because  of  noncompliance 
-with  the  statute  in  reference  to  setting  it  up, 
where  a  motion  is  filed  having  attached  the  affi- 
davit of  defendant,  claiming  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  but  the  af- 
fidavit of  the  person  by  whom  he  proposes  to 
prove  the  newly-discovered  facts  is  not  attached, 
and  on  the  next  day  defendant  files  a  motion 
containing  the  affidavit  of  the  person  by  whom 
he  expects  to  prove  the  newly-discovered  evi- 
dence, but  not  his  own  affidavit. 

2.  Defendant,  not  having  reserved  a  bill  of  ex- 
ceptions to  the  action  of  the  court  in  excluding 
testimony,  cannot  have  it  reviewed. 

Appeal  from  district  court,  El  Paso  coun- 
ty; A.°  M.  Walthall,  Judge. 

Gabino  Marquez  was  convicted  of  theft, 
and  appeals.  Affirmed. 


Robt.  A  John,  Asst.  Atty.  Gen., 
State. 


for  the 


BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  cattle,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. 

An  inspection  of  the  record  discloses  two 
motions,  both  of  which  are  styled,  "First 
Amended  Motion  for  New  Trial,"  filed  on  the 
24th  and  25th  of  February,  respectively.  The 
motion  filed  February  24th  has  the  affidavit 
of  appellant  attached  claiming  a  new  trial 
on  the  ground  of  newly-discovered  evidence, 
but  the  affidavit  of  the  party  by  whom  he 
proposed  to  prove  the  newly-discovered  facts 
is  not  attached  to  said  motion.  The  motion 
filed  on  the  25th  of  February  contains  the 
affidavit  of  the  party  by  whom  he  expects  to 
prove  the  newly-discovered  evidence,  but 
does  not  contain  the  affidavit  of  appellant 
The  statement  of  the  condition  of  these  two 
motions  shows  that  the  question  of  newly- 
discovered  evidence  cannot  be  reviewed  by 
us,  because  appellant  does  not  comply  with 
the  statute  in  reference  to  setting  up  the 
newly-discovered  evidence.  Furthermore,  we 
find  from  an  Inspection  of  the  record  that 
the  district  attorney  filed  an  affidavit  which 
shows  that  the  absent  witness,  by  whom 
defendant  has  discovered  he  can  prove  cer- 
tain facts,  was  in  the  city  of  El  Paso  sev- 
eral days  during  and  since  the  trial  of  this 
cause;  "that  said  witness  is  now.  and  has 
been  for  several  years  last  past,  a  resident 
of  said  county  of  El  Paso,  and  that  he  has 
been  In  this  county  since  the  filing  of  the  In- 
dictment herein  almost  continuously;  and 
that  he  has  been  absent  from  this  county,  If 


at  all,  bat  temporarily,  and  1 
days  at  a  time."   This  woul 
cute  that  appellant  has  no< 
diligence  to  ascertain  what  t  : 
ham  knew  about  the  facts  oi 
therefore  conclude  that  api  • 
for  new  trial,  on  the  ground  I 
ered  evidence,  is  not  well  tal  • 

Appellant's  first  complaint 
for  new  trial  Is  to  the  action  i 
excluding  the  testimony  of  tl  i 
mond  Maesa;  but,  as  appell  . 
serve  a  bill  of  exceptions  to  : 
review  it 

Appellant's  second  cotnpla  i 
court  erred  in  falling  to  cha  i 
the  full  extent  on  the  questic  i 
and  intent  existing  in  the  mil  < 
at  the  time  he  took  the  cattle 
complaint  is  that  the  couri 
charge  on  the  question  of  oi  ' 
by  defendant,  in  falling  to  t  I 
charge  on  the  question  of  frs : 
We  do  not  think  either  of  sal  I 
ed  by  the  evidence. 

His  fourth  complaint  is  tha  : 
the  Jury  Is  contrary  to  the  1 1 
unsupported  by  the  evidenot . 
think  It  is  necessary  to  revie ; 
of  the  case.  Appellant's  defe:  i 
erly  submitted,  and  there  is  i 
on  the  part  of  the  state  supr. : 
diet,  and,  the  jury  having  see  i 
the  state's  theory  of  the  case,  i 
posed  to  disturb  their  finding 

Appellant's  sixth  complair ' 
court  erred  in  falling  to  instr  i 
find  defendant  not  guilty  bee 
failed  to  prove  venue.  An  in! 
record  shows  that  venue  was 
thennore,  under  Code  Cr.  Pr: 
amended  by  Acts  1897,  p.  11, 
prove  venue  cannot  be  raise*  I 
of  exceptions  is  reserved  in  tli 
We  have  carefully  reviewed 
lant's  assignments  of  error,  t. 
error  in  the  record,  the  Judgm: 


SEARCY  v.  STAT 
(Court  of  Criminal  Appeals  of  T 
1899.) 

INTOXICATING  LIQUORS  —  SUN 
CONSTITUTIONAL  L, 
Pen.  Code,  art.  199,  declare 
any  trader  in  any  business  who  si 
day,  and  article  200  declares  t 
shall  not  apply  to  markets  or 
visions,  nor  to  the  sale  of  burii 
material,  newspapers,  ice,  ice  ci 
to  the  sending  of  telegraph  or 
sages,  nor  to  keepers  of  drug 
boarding  houses,  restaurants,  live 
houses,  or  ice  dealers.  Held,  on 
sale  of  liquor,  not  sold  by  a  di 
medicine,  that  said  articles  were 
rional;  the  exemption  not  being 
in  favor  of  certain  articles  that 
hibited  from  dealing  in,  but  beir 
favor  of  certain  articles  of  mercl 
mon  necessities. 
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Appeal  from  Karnes  county  court;  F.  Theo- 
dore Barnes,  Judge. 

G.  L.  Searcy  appeals  from  a  conviction. 
Affirmed* 

Graves  &  Bell,  for  appellant.  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed under  article  199,  Pen.  Code,  for  selling 
liquor,  being  goods,  on  Sunday,  and  bis  pun- 
ishment assessed  at  a  fine  of  $20,  and  be  ap- 
peals. 

The  court  properly  overruled  appellant's 
motion  for  continuance.  No  diligence  was 
shown. 

Appellant  made  a  motion  to  quash  the  In- 
dictment and  in  arrest  of  Judgment,  on  the 
ground  that  the  statute  constituting  this  an 
offense,  together  with  the  succeeding  statute 
(article  200,  Id.),  making  certain  exemptions,  is 
unconstitutional,  In  that  it  is  class  legislation, 
In  other  words,  he  insists  that  the  exemption 
from  the  operation  of  the  law  of  keepers  of 
drug  stores,  etc.,  is  a  personal  exemption  in 
favor  of  such  citizens,  and  authorizes  them 
to  deal  in  goods,  wares,  and  merchandise  that 
other  citizens  are  inhibited  from  dealing  In. 
If  this  were  a  correct  construction  and  Inter- 
pretation of  the  law,  his  contention  would  be 
sound.  But  we  do  not  so  regard  It  The  ex- 
emption, as  we  construe  it  is  in  favor  of  the 
article  sold  by  the  persons  who  deal  in  such 
articles;  and  It  was  not  only  competent  for 
the  legislature  to  pass  a  Sunday  law  (Ex 
parte  Sundsrrom,  25  Tex.  App.  133,  8  S.  W. 
207),  but  the  legislature  was  also  authorized, 
under  its  police  power,  to  exempt  certain  ar- 
ticles of  merchandise  as  common  necessities, 
the  sale  of  which  should  not  be  forbidden  by 
law.  Drugs  and  medicines  were  very  prop- 
erly placed  in  this  category,  and  the  keeper  of 
a  drug  store  is  authorized  to  sell  drugs  and 
medicines,  but  not  other  goods  that  do  not 
belong  In  this  class.  We  might  take  Judicial 
cognizance  that  certain  articles  are  drugs  or 
medicines,  but  this  is  often  a  question  of 
proof.  Todd  v.  State,  30  Tex.  App.  667,  18 
S.  W.  642.  Whisky  is  not  ordinarily  placed 
in  this  category,  but  Is  regarded  as  a  bev- 
erage, and  comes  within  the  inhibited  arti- 
cles. Day  v.  State,  21  Tex.  App.  213,  17  S. 
W.  262.  There  is  no  pretense  here  that  same 
was  sold  as  a  medicine  or  by  a  druggist 

The  fact  that  article  187  of  the  Code  of  1876 
was  not  brought  forward  by  the  codiflers  In 
the  new  Code  makes  no  difference  in  the  con- 
struction above  placed  on  said  article.  It  is 
our  duty,  even  If  there  were  any  difficulty 
as  to  the  construction  of  this  article,  to  up- 
hold it  as  constitutional,  if  the  matter  is  of 
doubtful  import,  as  it  will  be  presumed  that 
the  legislature  did  not  intend  to  violate  the 
constitution  in  passing  the  article  in  question, 
and  that  construction  should  be  given  It 
which  will  uphold  its  constitutionality.  Bish. 
St  Req.  93.  We  do  not  believe,  however, 
there  is  any  difficulty  in  regard  to  the  con- 


struction which  we  have  placed  on  this  ar- 
ticle; and,  in  our  view,  the  court  did  not  err 
In  overruling  the  motion  to  quash  or  In  arrest 
of  Judgment  on  the  ground  that  the  act  was 
unconstitutional.  There  being  no  error  in  the 
record,  the  Judgment  la  affirmed. 


CLARK  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  23, 
1899.) 

CRIMINAL  LAW — APPEAL — RECORD. 

1.  In  the  absence  of  a  statement  of  facts  in 
the  record,  the  refusal  of  charges  cannot  be  re- 
viewed. 

2.  There  being  no  bill  of  exceptions  in  the  rec- 
ord, acvion  of  the  court  in  the  admission  and  re- 
jection of  testimony  cannot  be  considered. 

Appeal  from  district  court,  Bexar  county; 
Robert  B.  Green,  Judge. 

Roy  Clark  was  convicted  of  theft  and 
appeals.  Affirmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  waa  charged 
with  the  theft  of  $1,000,  and  his  punishment 
assessed  at  two  years'  Imprisonment  In  the 
penitentiary.  Numerous  grounds  are  as- 
signed In  the  motion  for  new  trial  why  this 
Judgment  should  be  reversed.  They  relate 
to  the  charge  of  the  court  refusal  of  the 
court  to  give  special  charges  requested,  and 
allege  errors  with  reference  to  questions 
of  evidence.  The  charge,  tested  by  the  al- 
legations of  the  Indictment  Is  not  subject  to 
the  criticisms.  The  record  does  not  contain 
a  statement  of  the  facts,  and  therefore  we 
are  unable  to  revise  the  action  of  the  court 
In  regard  to  charges  refused.  No  bills  of 
exception  are  contained  in  the  record,  and 
the  alleged  errors  committed  with  reference 
to  the  admission  and  rejection  of  testimony 
cannot  be  revised.  The  judgment  la  af- 
firmed. 


BROOKS,  J.,  absent 


SPARKS  r.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  23, 

1899.) 

KEEPING  DISORDERLY  HOUSE — HEARSAY— 
INSTRUCTIONS. 

1.  Testimony  of  the  judge  in  regard  to  a  con- 
versation between  him  and  J.,  another  witness, 
in  regard  to  J.  making  the  affidavit  against  de- 
fendant, charging  him  with  keeping  a  disorder- 
ly house,  it  appearing  that  the  judge  advised  her 
not  to  make  the  affidavit  if  defendant  would  go 
on  her  bond,  she  being  at  the  time  in  jail, 
charged  with  the  same  offense;  that,  under  the 
judge's  advice,  she  wrote  to  the  parties  to  make 
the  bond,  but  failed  to  receive  any  reply  from 
them,  and  then  made  the  affidavit — is  hearsay. 

2.  As.  under  the  statute,  one  cannot  be  guilty 
of  keeping  a  disorderly  house  except  as  lessee  or 
tenant,  a  charge  that  if  defendant  was  not  the 
lessee  or  tenant,  or  was  not  concerned  in  keep- 
ing a  disorderly  house,  but  if  the  disorderly 
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house  was  kept,  and  he  only  loaned  J.  some 
money,  "and  had  no  other  connection  with  the 
house,  he  waa  not  guilty,  is  erroneous,  as  au- 
thorizing a  conviction  if  defendant  was  in  any 
manner  concerned  in  keeping  a  disorderly  house. 

3.  Failure  to  give  a  charge  on  accomplice  tes- 
timony in  a  misdemeanor  case,  none  having  been 
prepared  and  presented  to  the  court  by  defend- 
ant, is  not  error. 

Appeal  from  Limestone  county  court;  A. 
J.  Harper,  Judge. 

Bob  Sparks  was  convicted  of  keeping  a  dis- 
orderly house,  and  appeals.  Reversed. 

Bell  &  Scruggs  and  Hurt,  Stlne  &  Watts, 
for  appellant  Robt  A.  John,  Asst.  Arty. 
Gem,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  keeping  a  disorderly  house,  and  his  punish- 
ment assessed  at  a  fine  of  $200,  and  he  ap- 


Appellant  objected  to  certain  testimony  of 
the  judge  delivered  before  the  jury.  This 
testimony  was  In  regard  to  a  conversation 
that  occurred  between  the  judge  and  Lilian 
Jester,  another  witness.  In  regard  to  said  wit- 
ness making  the  affidavit  against  defendant. 
Prom  the  statement  In  the  bill  of  exceptions, 
It  seems  that  the  judge  advised  the  witness 
not  to  make  the  affidavit  if  appellant  would 
go  on  her  bond,  she  being  at  the  time  In  jail, 
charged  with  the  same  offense;  that,  under 
the  judge's  advice,  she  wrote  to  the  parties 
to  make  the  bond,  but  failed  to  receive  any 
reply  from  them,  and  then  made  the  affidavit. 
This  testimony  was  objected  to  on  the  ground 
tbat  it  was  hearsay,  and  was  calculated  to 
prejudice  appellant,  in  that  the  testimony  of 
the  judge  lent  credit  to  the  witness  Lilian 
Jester.  In  our  opinion,  it  was  clearly  hear- 
say testimony,  and  we  are  not  prepared  to 
say  that  It  did  not  give  strength  to  the  testi- 
mony of  said  witness. 

Appellant  also  excepted  to  the  court's 
charge,  and  asked  a  special  instruction.  The 
charge  requested  Is  as  follows:  "You  are 
charged  that  If  Lilian  Jester  rented  or  bought 
the  house  in  question  from  Matt  Ransom  for 
herself  and  in  her  own  name,  and  that  de- 
fendant was  not  a  party  to  such  purchase  or 
renting,  then  defendant  was  not  the  owner, 
tenant,  or  lessee  of  such  house,  and  you 
should  acquit  him."  It  Is  contended  that  the 
instruction  given  In  the  general  charge  suf- 
ficiently presented  appellant's  defense,  said 
instruction  being  as  follows:  "You  are  fur- 
ther Instructed  that  if  you  believe  from  the 
evidence  that  defendant  was  not  the  lessee  or 
tenant  as  charged,  and  that  he  was  not  con- 
cerned in  keeping  a  disorderly  house,  but  that 
if  the  disorderly  house  was  kept  as  charged; 
tbat  he  only  loaned  Lillian  Jester  about  sixty- 
five  dollars  In  money,  and  had  no  other  con- 
nection with  the  house— then  he  would  not 
be  guilty."  We  do  not  think  this  charge  em- 
bodies a  correct  proposition  of  law,  and  It  cer- 
tainly does  not  present  the  phase  of  the  case 
covered  by  appellant's  special  requested  In- 
struction.  The  charge  given  by  the  court 
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authorized  the  Jury,  if  they  believed  that  de- 
fendant was  concerned  in  keeping  a  disorder- 
ly house,  not  as  a  tenant  or  lessee,  but  in  any 
manner,  to  find  him  guilty.  As  we  Interpret 
the  statute,  he  can  only  be  guilty  for  keeping 
the  house  as  lessee  or  tenant,  or  by  being 
concerned  in  keeping  the  house  as  lessee  or 
tenant  Appellant  offered  proof  that  the 
house  was  not  rented  by  him,  but  was  rent- 
ed or  bought  from  Matt  Ransom  by  Lilian 
Jester;  and  he  requested  an  Instruction  on 
this  phase  of  the  case,  which  should  have 
been  given. 

The  court  did  not  err  In  falling  to  give  a 
charge  on  accomplice  testimony,  Inasmuch  as 
this  was  a  misdemeanor  case,  and  no  charge 
was  prepared  by  appellant  and  presented  to 
the  court  on  that  subject  The  Judgment  is 
reversed,  and  the  cause  remanded. 

BROOKS,  J.,  absent 


DUNN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  23, 

1899.) 

CRIMINAL  LAW— APPEAL — STATEMENT  OF 

PACTS. 

A  statement  of  facts  made  up  entirely  of 
questions  and  answers,  being  violative  of  the 
supreme  court  rules,  will  be  stricken  out 

Appeal  from  district  court  Nueces  county; 
Stanley  Welch,  Judge. 

John  Dunn  appeals  from  a  conviction.  Af- 
firmed. 

H.  Grass  and  W.  B.  Dunham,  for  appel- 
lant. Robt  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  an  assault  with  intent  to  commit  the  of- 
fense of  robbery.  The  statement  of  facts 
consists  entirely  of  questions  and  answers. 
The  assistant  attorney  general  moves  to 
strike  out  same  because  It  is  violative  of  the 
rules  prescribed  by  the  supreme  court  pro- 
hibiting the  making  up  of  statement  of  facts 
in  this  manner.  An  examination  of  the  rec- 
ord sustains  the  statement  that  said  state- 
ment of  facts  is  so  made  up,  and  the  au- 
thorities cited  by  the  assistant  attorney  gen- 
eral sustain  his  motion  to  strike  out  the  state- 
ment (Emmons  v.  State,  34  Tex.  Cr.  R.  98,  29 
S.  W.  474,  475;  Butler  v.  State,  33  Tex.  Cr. 
R.  232,  26  S.  W.  201);  and  in  support  of  the 
proposition  that  the  statement  of  facts  must 
be  made  up  in  accordance  with  said  rule,  see 
same  authorities,  and  RatcUff  v.  State,  29 
Tex.  App.  248,  15  S.  W.  596.  The  motion  is 
sustained,  and  the  statement  of  facts  strick- 
en out.  With  the  record  In  this  condition, 
the  matters  complained  of  on  the  appeal  can- 
not be  Intelligently  revised.  No  error  appear- 
ing In  the  record,  the  judgment  Is  affirmed. 


BROOKS,  J.,  absent 
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WOODARD  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  21, 
1899.) 

HOMICIDE— EVIDENCE— PROVOKING  DIFFI- 
CULTY. 

1.  Testimony  of  W.  that,  a  few  minutes  before 
the  difficulty  between  deceased  and  defendant, 
defendant  came  to  W.,  and  tried  to  raise  a  diffi- 
culty with  him,  not  being  connected  with  the 
difficulty  with  deceased,  is  inadmissible. 

2.  Testimony  of  deceased's  wife  that  at  her 
suggestion  ho  carried  his  pistol  with  him  on  the 
day  of  the  difficulty,  and  that  she  gave  the  ad- 
vice because  of  an  anticipated  difficulty  with  de- 
fendant, against  whom  deceased  was  a  witness 
in  a  case,  is  hearsay. 

3.  Evidence  of  an  angry  conversation  between 
defendant  and  another  about  another  than  de- 
ceased, half  an  hour  before  the  difficulty  be- 
tween defendant  and  deceased,  in  no  way  con- 
nected with  such  difficulty,  is  hearsay,  and  not 
admissible  to  prove  character. 

4.  The  issue  of  provoking  a.  difficulty  is  not 
raised  by  testimony  of  the  state  that  defendant, 
when  he  met  deceased,  engaged  bim  in  conver- 
sation, using  language  calculated  to  bring  about 
a  difficulty,  which  deceased  resented  by  striking 
him,  whereupon  they  were  separated,  and  de- 
fendant left,  conveying  the  idea  that  he  would 
soon  return,  and  renew  the  difficulty,  and  that 
he  returned  in  a  few  minutes,  with  his  pistol, 
and,  as  he  approached,  began  firing  at  deceased; 
and  defendant's  evidence  that  in  the  conversa- 
tion deceased  culled  him  names,  and  struck  him, 
and  he  left,  securing  his  pistol,  to  defend  him- 
self from  any  further  attack  of  deceased,  and 
returned,  to  get  his  dinner,  and,  as  he  approach- 
ed, deceased  began  drawing  his  pistol,  and  they 
fired  about  the  same  time. 

Appeal  from  district  court,  Navarro  coun- 
ty; L.  B.  Cobb,  Judge. 

Oliver  Woodard  appeals  from  a  conviction. 
Reversed. 

Calllcutt  &  Call,  for  appellant.  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  given 
10  years  in  the  penitentiary. 

The  state  proved  by  Tom  Wilson  that,  just 
a  few  minutes  before  the  first  difficulty  be- 
tween, deceased  and  defendant,  defendant 
came  to  witness,  looking  mad,  and  tried  to 
raise  a  difficulty  with  him.  Witness  told  de- 
fendant he  did  not  have  time  to  talk  with 
him,  that  he  had  to  go  to  the  courthouse  as 
a  witness.  Several  objections  were  urged  to 
this  evidence.  This  testimony  was  clearly  in- 
admissible. Any  hard  feelings  that  may  have 
existed  between  Wilson  and  defendant  cer- 
tainly were  not  evidence  against  defendant  In 
the  difficulty  between  defendant  and  deceas- 
ed, Vance.  There  was  no  attempt  to  connect 
these  matters,  so  as  to  make  the  testimony 
admissible. 

The  state  introduced  Mrs.  Vance,  wife  of 
deceased,  and  proved  by  her  that  deceased,  at 
her  suggestion,  and  under  her  advice,  car- 
ried his  pistol  with  him  to  Corsicana  on  the 
day  of  the  fatal  difficulty;  and  the  reason 
she  advised  him  to  do  so  was  on  account  of 
an  anticipated  difficulty  with  Williamson, 
against  whom  deceased  was  a  witness  in 


some  case,  and  had  gone  to  Corsicana  on  that 

very  day  for  the  purpose  of  testifying  in  that 
case.  Several  objections  were  urged  to  this 
testimony.  That  this  was  hearsay  cannot  be 
questioned.  Murphy  v.  State  (Tex.  Cr.  App.) 
40  S.  W.  978;  Johnson  v.  State,  22  Tex.  App. 
206,  2  S.  W.  609. 

The  state  was  permitted  to  prove  a  conver- 
sation between  the  witness  Granthum  on  one 
side  and  defendant  and  Ivy  on  the  other.  In 
regard  to  Hightower  and  Allen,  who  were 
opposing  candidates  for  sheriff  at  the  then 
approaching  election,  in  which  appellant  and 
Ivy  denounced  Allen  as  being  a  damned  ras- 
cal, and  no  better  than  a  cow  thief,  and,  be- 
sides, other  abusive  language  concerning  Al- 
len. It  is  further  shown  that  In  this  conver- 
sation Granthum  informed  defendant  that  Al- 
len was  his  friend,  and  interdicted  any  fur- 
ther abusive  language  on  the  part  of  appel- 
lant and  Ivy.  To  this  defendant  stated  that 
the  sidewalk  belonged  to  him  as  much  as  to 
the  witness,  and  be  would  say  what  he 
damned  pleased.  This  conversation  occurred 
about  half  an  hour  before  the  difficulty  be- 
tween defendant  and  deceased.  There  Is  no 
attempt  to  connect  this  with  the  difficulty  be- 
tween defendant  and  deceased.  It  was  clear- 
ly hearsay,  and  a  matter  occurring  between 
the  parties  to  the  conversation,  and  In  no 
way  applicable  to  or  binding  upon  defendant 
This  character  of  testimony,  if  sought  to 
prove  character,  was  inadmissible. 

The  court  charged  the  jury  with  regard  to 
the  law  of  provoking  a  difficulty.  The  facts 
bearing  upon  this  issue,  if  in  fact  the  issue 
was  In  the  case,  are  about  as  follows:  Hard 
feelings  existed  between  the  parties.  Threats 
had  been  made.  On  the  day  of  the  homicide, 
the  parties,  evidently  without  knowledge  ou 
the  part  of  either  that  the  other  would  be 
there,  went  to  the  town  of  Corsicana.  De- 
ceased, with  two  or  three  friends,  were  stand- 
lug  in  front  of  the  restaurant,  when  defend- 
ant and  two  of  his  friends  resorted  there  for 
the  purpose  of  ordering  dinner.  Upon  reach- 
ing the  front  of  the  restaurant,  appellant  en- 
gaged deceased  In  conversation,  in  which  be 
used,  according  to  the  state's  version,  such 
language  as  was  calculated  to  bring  about  a 
difficulty.  It  is  not  necessary  to  repeat  it 
here.  This  insulting  language  was  promptly 
resented  by  deceased  striking  defendant  twice 
with  his  fist.  The  parties  were  separated, 
and  defendant  immediately  left,  conveying 
the  Idea  that  he  would  soon  return,  and  re- 
new the  difficulty.  He  returned  within  from 
5  to  20  minutes  with  his  pistol,  and,  as  be 
approached,  began  firing  at  deceased.  This, 
in  substance,  la  the  state's  theory.  The  de- 
fendant's evidence  shows  that  In  the  con- 
versation when  they  first  met  in  front  of  the 
restaurant  deceased  called  him  a  damn  cow 
thief,  and  then  struck  him;  that  defendant 
left,  secured  his  pistol,  for  the  purpose  of  de- 
fending himself  from  any  further  attack  of 
deceased,  and  returned  to  the  restaurant  for 
the  purpose  of  getting  his  dinner;  and,  as  he 
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approached,  deceased  began  drawing  his  pis- 
tol and  they  fired  about  the  same  time.  Un- 
der this  state  of  case  we  are  of  opinion  that 
the  issue  of  provoking  a  difficulty  was  barely 
suggested,  if  at  all.  Appellant  reserved  an 
exception  to  the  court's  charge  on  this  mat- 
ter, and  requested  a  charge  submitting  the 
issue  of  manslaughter  in  case  the  difficulty 
was  provoked  only  for  the  purpose  of  enga- 
ging in  a  fist  fight  The  whole  issue  of  pro- 
voking the  difficulty,  from  any  view  of  it, 
must  be  predicated  upon  the  first  meeting. 
So,  if  there  was  a  provoking  of  the  difficulty 
at  all,  the  court  should  have  charged  the 
jury,  In  that  connection,  that  if  the  difficulty 
was  provoked  only  for  the  purpose  of  enga- 
ging in  a  fist  fight,  and  defendant  was  driven 
to  kill  in  self  -defense,  he  would  be  guilty  of 
no  higher  degree  of  homicide  than  manslaugh- 
ter. But  the  writer  does  not  think  the  issue 
of  provoking  the  difficulty  was  raised  m  this 
case,  and  should  not  have  been  given  in  the 
court's  charge. 

There  are  other  questions  suggested  for  re- 
vision, but,  as  presented  in  this  record,  they 
will  not  likely  occur  upon  another  trial.  But, 
for  the  errors  discussed,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


HARGROVE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21. 

1899.) 

CRIMINAL   LAW  —  POSTPONEMENT— IMPEACH- 
ING EVIDENCE. 

1.  One  who  claims  that  he  left  the  place  of 
the  burglary  on  the  night  thereof,  but  prior 
thereto,  and  that  on  the  way  he  met  and  talked 
with  a  person,  whom  he  cannot  recall,  is  not 
entitled  to  postponement  of  his  trial  for  theft, 
in  connection  therewith,  to  ascertain  who  it  was, 
and  to  obtain  his  testimony;  there  being  a  want 
of  diligence,  he  having  been  subjected  to  an  ex- 
amining trial,  indicted  twelve  days  before  the 
trial,  and  two  days  theretofore  convicted  of  the 
burglary. 

2.  One  who,  on  his  trial  for  theft  in  connec- 
tion with  a  burglary,  has  testified  that  J.  pleaded 
guilty  to  the  identical  offenses,  may.  for  the  pur- 
pose of  impeachment,  be  asked  if  he  had  not 
been  convicted  for  the  same  burglary. 

Appeal  from  district  court,  Mills  county; 
John  M.  Furman,  Judge. 

Tom  Hargrove  was  convicted  of  theft,  and 
appeals.  Affirmed. 

D.  W.  Wilcox  and  Robt  A  John,  Asst. 
Arty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  the  theft  of  property  over  the  value 
of  ?50,  and  his  punishment  assessed  at  two 
years'  confinement  In  the  penitentiary. 

When  the  case  was  called  for  trial,  appel- 
lant asked  for  a  postponement  in  order  that 
be  might  have  time  to  ascertain  whether  he 
could  find  witnesses  who  would  swear  to  an 
alibi.  As  shown  by  the  motion,  there  is  an 
utter  want  of  diligence.   He  had  been  sub- 


jected to  an  examining  trial.  The  Indictment 
bad  been  subsequently  returned  on  the  15th 
of  March,  and  on  the  27th  of  the  same  month 
he  was  placed  upon  trial  and  convicted.  Two 
days  prior  to  making  this  application  he  had 
been  convicted  of  burglary,  a  part  and  parcel 
of  this  same  transaction,  being  for  the  theft 
of  property  from  the  burglarized  house.  No 
process  was  Issued.  His  contention  is  that 
he  left  the  town  of  Goldthwalte,  the  scene 
of  the  burglary,  prior  to,  but  on  the  night 
of,  the  burglary;  had  gone  to  Brown  wood: 
theuce  to  Comanche  by  rail.  He  asserted  In 
the  motion  that,  in  passing  from  tbe  depot 
of  one  railroad  to  that  of  the  other,  he  met 
or  spoke  to  some  one  on  the  street  In  Brown- 
wood,  whom  he  could  not  recall,  and  asked 
for  time  to  ascertain  who  that  was;  that  he 
went  from  Brownwood  to  the  town  of  Co- 
manche, where  he  spent  the  remainder  of  the 
night  in  a  house  of  prostitution.  He  asked 
for  no  process  for  these  women,  so  far  as 
the  motion  shows,  nor  does  he  seek  a  post- 
ponement to  secure  their  testimony.  But  he 
does  desire  the  testimony  of  a  hotel  keeper 
at  Comanche,  at  whose  bouse  he  stopped  two 
or  three  days  thereafter.  We  do  not  think 
there  was  any  error  in  overruling  this  mo- 
tion. If  defendant  was  not  connected  with 
the  burglary  at  Goldthwalte,  and  left  that 
town  prior  to  its  commission,  than  he  was 
fully  aware  of  it;  was  aware  of  it  when  he 
was  arrested  and  at  the  examining  trial;  was 
aware  of  It  when  he  was  arrested  under 
tbe  indictment;  was  aware  of  it  at  the  time 
he  was  tried  for  the  burglary;  and,  being 
charged  with  this  offense,  it  was  his  duty 
to  ascertain  who  his  witnesses  were,  and  his 
failure  here  seems  to  consist  in  the  fact  that 
he  had  not  been  able  to  recall  the  facts  until 
after  his  conviction  for  the  burglary.  There 
is  no  merit  In  this  application. 

While  on  the  witness  stand  in  his  own  be- 
half, appellant  testified,  in  answer  to  ques- 
tions of  his  counsel,  that  he  knew  Oscar 
Johnson  had  been  Indicted  and  tried  for  the 
offense  of  which  appellant  was  then  on  trial. 
He  also  testified  that  Oscar  Johnson  had 
pleaded  guilty  to  the  identical  offense  herein 
charged  against  him  as  well  as  the  burglary 
growing  out  of  the  same  transaction.  In  this 
connection  the  district  attorney  asked  him 
if  it  was  not  a  fact  that  he  had  been  con- 
victed a  few  days  ago  for  the  same  burglary 
for  which  Oscar  Johnson  was  convicted.  He 
answered  in  the  affirmative.  This  was  ob- 
jected to  on  various  grounds.  The  court  lim- 
ited this  evidence  in  his  charge  to  the  ques- 
tion of  impeachment.  For  this  purpose  we 
think  the  evidence  was  admissible,  under  the 
repeated  decisions  of  this  court. 

Appellant  also  contends  that  the  evidence 
is  not  sufficient  to  support  the  conviction.  We 
believe  the  evidence  shows,  beyond  any  ques- 
tion, the  guilty  partlclpancy  of  appellant  ir 
the  burglary.   The  judgment  is  affirmed. 
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HARGROVE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jane  21, 
1899.) 

INDICTMENT — SERVICE — STATEMENT  OF 
COUNSEL — CONTINUANCE. 

1.  Under  the  statute  providing  that  a  certified 
copy  of  the  indictment  shall  be  made  out  by  the 
clerk,  which  shall  be  delivered  to  the  sheriff, 
together  with  the  writ  directed  to  such  sheriff, 
commanding  him  forthwith  to  deliver  such  cer- 
tified copy  to  defendant,  it  is  immaterial  that  de- 
livery of  the  copy  to  defendant  is  by  another  than 
such  sheriff,  and  out  of  his  county. 

2.  Where  defendant  testified  that  J.  had  moved 
for  a  severance,  so  that  defendant  could  be  tried 
first,  and  that  J.  was  the  one  guilty  of  the  bur- 
glary, and  he  knew  nothing  of  the  transaction, 
there  is  no  error  in  the  prosecuting  counsel  in 
his  closing  speech  referring  to  the  fact  that 
J.  would  have  been  tried  first  but  for  his  motion 
in  which  he  made  oath  that  he  believed  defend- 
ant could  clear  him,  and  that  defendant  had 
gone  on  the  stand  and  said  J.  was  the  guilty 
one,  and  he  was  innocent. 

3.  Continuance  to  obtain  testimony  of  a  wit- 
ness merely  that  he  saw  J.  give  some  of  the 
stolen  goods  to  defendant  a  week  after  the  rob- 
bery is  properly  denied,  this  testimony  not  mili- 
tating against  the  state's  case. 

Appeal  from  district  court,  Mills  county; 
John  M.  Furman,  Judge. 

Tom  Hargrove  was  convicted  of  burglary, 
and  appeals.  Affirmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  3%  years'  confinement  in  the- state  peni- 
tentiary. 

When  the  case  was  called  for  trial,  appel- 
lant urged  that  he  had  not  been  properly 
served  with  a  copy  of  the  Indictment.  A 
contest  arose  over  this  question,  and  the  bill 
of  exceptions  shows  that  a  certified  copy  of 
the  indictment,  together  with  the  writ  com- 
manding the  sheriff  to  serve  the  same,  was 
directed  and  given  to  the  sheriff  of  Mills 
county;  that  he  carried  these  papers  with 
him  to  Ft  Worth,  where  appellant  was  con- 
fined, and  there  handed  the  certified  copy  of 
the  indictment  to  the  sheriff  of  Tarrant  coun- 
ty, who  caused  said  copy  to  be  delivered  to 
appellant,  the  sheriff  of  Mills  county  making 
the  return  upon  the  writ  of  the  service  of 
said  indictment.  The  certified  copy  of  the 
indictment  was  In  fact  served  upon  appel- 
lant. The  contention  of  appellant  seems 
to  be  that,  in  order  to  make  out  a  legal  serv- 
ice, it  was  necessary  that  the  sheriff  of  Mills 
county  should  execute  the  writ  and  make 
the  service  in  person,  and  thai  this  must  be 
performed  in  Mills  county.  This  we  under- 
stand to  be  his  contention.  We  do  not  be- 
lieve this  is  correct.  The  importance  of  the 
writ  is  chiefly  to  furnish  record  evidence 
that  the  copy  has  been  delivered  to  defend- 
ant; and,  if  this  has  been  in  fact  done,  no 
right  of  his  is  prejudiced  by  the  neglect  or 
failure  of  the  clerk  to  issue  the  writ.  Bar- 
rett v.  State,  9  Tex.  App.  33;  Bonner  v.  State, 


29  Tex.  App.  223,  15  S.  W.  82L  The  statute 
provides  that  a  certified  copy  of  the  indict- 
ment shall  be  made  out  by  the  clerk,  which 
shall  be  delivered  to  the  sheriff,  together 
with  the  writ  directed  to  such  sheriff,  com- 
manding him  forthwith  to  deliver  such  cer- 
tified copy  to  the  defendant  We  understand 
that,  under  the  decisions,  if  in  fact  the  de- 
fendant has  had  the  certified  copy  delivered 
to  him  in  time  for  preparation  for  the  trial, 
it  would  not  be  material  that  it  should  be 
done  by  the  sheriff  in  person.  If  -in  fact  the 
certified  copy  has  been  delivered  to  him, 
although  by  some  one  else  than  the  sheriff, 
still  it  would  be  sufficient  under  the  statute. 

The  district  attorney,  In  his  closing  speech, 
stated:  "I  refer  to  the  sworn  motion  of 
Oscar  Johnson  In  bis  case,  which  was  first 
upon  the  docket  and  would  have  been  tried 
first  had  he  not  said  under  oath  that  he  be- 
lieved this  defendant  could  clear  him,  If  de- 
fendant was  first  cleared;  and  yet  defend- 
ant goes  on  the  stand  in  bis  own  behalf  and 
Bays  poor  Oscar  Is  the  guilty  one,  and  poor 
Tom  is  Innocent  as  a  lamb,  and  don't  know 
enough  about  this  burglary  to  do  Oscar  or 
anybody  else  any  good  or  harm."  Appellant 
reserved  an  exception  to  these  remarks  on 
the  ground  that  this  action  of  Oscar  Johnson 
should  have  no  weight  against  defendant 
and  could  only  prejudice  the  jury  against 
him.  It  seems  that  appellant  took  the  stand 
in  his  own  behalf,  and  testified  that  Oscar 
Johnson  had  made  a  motion  for  a  severance, 
so  that  defendant  could  be  first  tried;  and 
be  further  testified,  In  substance,  that  Oscar 
Johnson  was  the  party  guilty  of  the  burglary 
and  theft  and  that  he  knew  nothing  of  the 
transaction,  but  subsequently  did  receive 
some  of  the  stolen  property  from  said  John- 
son. These  matters  are  made  to  appear  In 
two  bills  of  exception.  We  are  of  opinion 
the  remarks  of  the  district  attorney  were 
legitimate  under  this  state  of  case. 

Appellant  also  moved  for  a  continuance 
for  the  testimony  of  Galloway,  by  whom  he 
expected  to  prove  that  he  was  present  in 
Ft.  Worth  about  a  week  subsequent  to  the 
alleged  burglary  and  theft  which  was  com- 
mitted in  Mills  couuty,  and  saw  Oscar  John- 
son deliver  to  appellaut  some  of  the  prup- 
erty  taken  from  the  burglarized  house.  The 
diligence  was  not  complete;  but  if  It  was. 

•  this  testimony  is  too  remote.  This  could 
have  occurred,  and  yet  not  militate  against 
the  state's  case  In  any  mm. rial  manner. 
The  evidence  discloses  that  Johnson  an.1  ap- 
pellant were  together  in  the  town  of  Gold- 

I  thwaite  and  in  the  burglarized  bouse  late 
on  the  evening  prior  to  the  burglary  at  night, 
looking  at  and  pricing  some  shoes,  and  cloth 
ing.  The  very  clothing  and  shoes  inspected 
by  them  in  the  evening  were  stolen  l 
night,  together  with  quite  a  number  of  other 
articles.  Defendant  while  on  the  stand  stat- 
ed, in  substance,  that  he  suspected  Johnson, 
and  parted  company  with  him  on  the  night 
of  but  prior  to  the  burglary,  went  to  the 
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depot  at  Goldthwaite,  took  the  train  to 
Brownwood,  where  he  took  another  train, 
and  went  to  Comanche,  and  spent  the  re- 
mainder of  the  night  in  a  house  of  prostitu- 
tion with  some  lewd  women,  and  the  next 
day  went  to  Ft.  Worth.  After  reaching  Ft 
Worth,  he  returned  to  Comanche,  spent  the 
night  at  a  hotel  near  the  depot,  and  returned 
again  the  following  day  to  Ft.  Worth,  and  a 
few  days  later  met  Johnson  In  Ft  Worth, 
who  gave  him  a  part  of  the  stolen  goods. 
No  process  was  Issued  for  any  of  the  train- 
men on  either  of  the  railroads  upon  which 
defendant  says  he  traveled  on  the  night  of 
the  burglary;  nor  was  the  testimony  of  the 
lewd  women  sought;  nor,  so  far  as  the 
record  shows,  did  he  seek  to  have  any  testi- 
mony, outside  of  his  own,  to  prove  his  alibi 
on  the  night  of  the  burglary.  He  had  been 
under  arrest  for  several  months  for  this  bur- 
glary before  he  was  placed  upon  trial,  and 
had  been  served  with  a  copy  of  the  Indict- 
ment nearly  two  weeks  prior  to  the  trial, 
and  yet,  so  far  as  the  record  shows,  the  only 
witness  sought  by  him  was  Galloway,  to 
prove  his  reception  of  some  of  these  goods 
about  a  week  after  the  burglary.  It  may 
be  true  that  Galloway  saw  Johnson  deliver 
to  appellant  some  goods  about  the  time  stat- 
ed, yet  this  would  not  militate  against  the 
state's  case.  If  the  statements  of  appellant 
were  In  any  manner  truthful  as  to  his  move- 
ments on  that  night  some  of  the  parties  on 
the  train,  or  these  lewd  women,  should  have 
been  sought  We  see  no  merit  in  this  ap- 
plication for  continuance  or  postponement. 
We  think  the  testimony  is  amply  sufficient 
to  support  this  judgment  and  it  Is  accord- 
ingly affirmed. 


BRYANT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  23, 
1889.) 

CRIMINAL  LAW— NEW  TRIAL. 
New  trial  to  enable  defendant  to  get  the 
testimony  of  his  co-defendant,  who,  since  de- 
fendant's trial,  has  been  acquitted  of  the  same 
offense,  will  be  denied;  the  discrepancies  in  their 
statements  as  to  their  movements  the  night  of 
tbe  attempted  burglary,  as  to  time  and  place, 
and  the  inducements  and  reasons  of  the  co-de- 
fendant to  falsify  rendering  it  Improbable  that 
the  jury  would  take  a  different  view  of  defend- 
ant's guilt  on  another  trial. 

Appeal  from  district  court  Galveston  coun- 
ty; E.  D.  Cavin,  Judge. 

Ernest  Bryant  was  convicted  of  an  attempt 
to  commit  burglary,  and  appeals.  Affirmed. 

Root  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  attempt  to  commit  burglary.  The 
lint  ground  of  the  motion  for  new  trial  sets 
up  tbe  fact  that  his  co-defendant.  Huff,  had, 


since  appellant's  trial,  been  acquitted  of  the 
same  offense,  and  upon  this  ground  the  court 
was  asked  to  set  aside  tbe  conviction,  In  or- 
der to  obtain  the  ttstimony  of  said  Huff.  We 
do  not  believe  the  court  erred  in  this  matter. 
This  character  of  testimony,  In  order  to  en- 
title appellant  to  a  new  trial,  should  be  of 
such  character  as  would  probably  lead  to  a 
different  result  as  to  appellant's  case  on  an- 
other trial.  Tbe  evidence  adduced  for  the 
state  shows  that  on  the  night  in  question  ap- 
pellant, Huff,  and  another  party  went  to  tbe 
burglarized  house,  and  broke  two  window 
panes  from  a  window,  and,  as  the  officer  ap- 
proached, hurriedly  made  their  departure. 
Huff  and  defendant  were  well  known  to  the 
officer,  and  be  Identified  them  positively.  De- 
fendant took  the  stand  in  his  own  behalf, 
and  testified  that  about  S  o'clock  that  night 
he  went  west  on  Strand  and  Twenty-First 
streets,  thence  to  the  western  part  of  the  city 
to  the  residence  of  his  aunt  (this  aunt  was 
not  introduced  as  a  witness);  that  he  came 
back  about  10  o'clock,  and  went  to  the  saloon 
run  by  Gray,  and  engaged  in  a  game  of 
"coon-can"  with  a  boy  named  Bennle  Harris 
until  12  o'clock;  thence  went  to  the  market, 
and  got  a  lunch.  He  states,  in  this  connec- 
tion, that  "on  my  way  to  the  market  I  met 
Donald  Huff,  and  we  both  went  in  and  got 
a  lunch  together,  and  It  was  there  that  we- 
saw  Officer  McGuire  the  second  time  that 
night"  Bennle  Harris  testified  that  they 
played  their  game  from  9  until  12,  and  left 
the  saloon  about  12.  The  affidavit  of  Huff 
states  that  he  was  in  company  with  defend- 
ant on  the  night  of  the  burglary,  but  not 
later  than  9  o'clock,  and  at  that  time  appel- 
lant left  him,  stating  be  was  going  to  the 
residence  of  his  aunt;  that  he  did  not  see 
Bryant  any  more  after  that  until  he  met  him 
in  the  meat  market  at  a  coffee  stand,  some 
time  after  12  o'clock  the  same  night  at  which 
time  he  saw  Officer  McGuire,  who  was  also 
eating  a  lunch.  He  also  states  that  he  was 
not  at  the  burglarized  house  at  11:10  o'clock, 
or  at  any  other  time,  on  the  night  of  the 
burglary.  As  before  stated,  the  officer  testi- 
fies that  they  were  together,  and  they  were 
about  the  burglarized  house,  and,  when  they 
left  it  as  he  approached,  they  all  three  went 
into  Gray's  Saloon.  Taking  the  discrepancies 
in  the  statements  of  the  defendant  and  Huff 
in  regard  to  their  movements  that  night  as 
to  time,  place,  etc.,  their  separation  and  get- 
ting together  again,  and  the  inducement  and 
reasons  of  Huff  to  falsify  with  reference  to 
his  connection  with  the  transaction,  render 
it  unlikely  and  improbable  that  the  jury 
would  take  a  different  view  of  the  matter  as 
to  defendant's  guilt  upon  another  trial. 
Rucker  v.  State,  7  Tex.  App.  549;  Jones  v. 
State,  23  Tex.  App.  621,  8  S.  W.  801.  The 
judgment  is  affirmed. 

BROOKS,  J.,  absent 
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JANNIN  ▼.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  21, 

1899.) 

DUB  PROCESS  OF  LAW— MONOPOLIES— POLICH 
POWER— DELEGATION  OF  LEGISLATIVE 
AUTHORITY— CRIMINAL  LAW. 

1.  Laws  1893,  p.  97,  making  it  a  panal  offense 
for  any  other  person  than  the  agent  of  a  rail- 
road company  to  sell  its  tickets,  deprives  no  one 
of  his  property  without  due  process  of  law,  a 
ticket  not  being  "property,"  in  the  general  sense 
of  that  word. 

2.  Nor  does  the  act  create  a  monopoly. 

S.  On  the  contrary,  it  is  a  valid  exercise  of 
the  police  power. 

4.  The  act  is  invalidated,  however,  by  the 
further  provision  that  it  shall  not  apply  to  tick- 
ets on  which  it  is  not  plainly  printed  that  it  is  a 
penal  offense  for  the  holder  to  transfer  the  same, 
since  it  is  left  optional  with  each  railroad  com- 
pany whether  it  will  make  the  unauthorized 
sale  of  its  tickets  an  offense. 

Brooks,  J.,  dissenting. 

Appeal  from  district  court,  Bexar  county; 
T.  P.  Shields,  Special  Judge. 

C.  C.  Jannln  was  convicted  of  an  offense, 
and  he  appeals.  Reversed. 

R.  L.  Summerlin  and  Ed.  Haltom,  for  ap- 
pellant Upson,  Bergstrom  &  Newton,  W. 
W.  Walling,  and  Mann  Trice,  for  the  State, 

HENDERSON,  J.  Appellant  was  convict- 
ed of  selling  a  railroad  ticket,  not  being  the 
agent  of  any  railroad  company,  and  author- 
ized thereto,  under  the  act  of  the  23d  legis- 
lature (Laws  1898,  p.  97),  and  his  punish- 
ment assessed  at  a  fine  of  five  dollars,  and 
he  appeals. 

The  Indictment  sets  out  by  exhibit  the 
ticket  alleged  to  have  been  sold,  which  is  as 
follows:  "Issued  by  Galveston,  Harrlsburg 
&  San  Antonio  By.  Co.  Excursion  Ticket. 
5/4.  Good  for  one  first-class  passage  San 
Antonio  to  Houston  (Depot).  This  ticket  is 
not  good  for  stop-over  privilege,  and  will 
not  be  honored  for  any  part  of  the  trip  after 
midnight  of  May  7th,  1894.  Notice.  It  is  a 
penal  offense  for  the  purchaser  or  bolder  of 
this  ticket  to  sell,  barter,  or  transfer  the 
same  foi  a  consideration,  and  this  ticket, 
or  any  unused  part  thereof,  Is  redeemable 
by  the  company  at  any  ticket  office  of  the 
company  when  presented  for  redemption 
within  ten  days  after  the  right  to  use  the 
same  has  expired  by  limitation  of  time,  as 
stipulated  herein.  L.  J.  Parks,  Asst.  G.  P. 
&  T.  A.  One-way  rate,  $6.30;  round-trip 
rate,  $  .  Form  S.  B."  It  is  alleged  sub- 
stantially that  appellant,  without  lawful  au- 
thority, sold  said  railroad  ticket  to  one  B.  A. 
Metcalfe,  he,  the  said  Jannin,  not  being  the 
agent  of  the  said  Galveston,  Harrlsburg  & 
San  Antonio  Railway  Company  for  the  pur- 
pose of  selling  tickets,  and  having  no  cer- 
tificate of  authority  to  make  the  sale  of 
the  same,  etc.  No  objection  was  urged  to 
the  Indictment  but  it  is  insisted  that  the 
law  of  the  23d  legislature,  making  It  a  penal 
offense  for  any  other  person  than  the  agent 
of  a  railroad  company  to  sell  passage  tick- 


ets, Is  unconstitutional  (1)  because  the  law 
prohibiting  the  selling  of  tickets  by  persons 
not  having  a  certificate  of  authority  to  sell 
is  not  a  police  regulation  adopted  by  the 
legislature  in  the  legitimate  exercise  of  the 
police  power;  (2)  the  law  Is  Invalid,  In  this: 
It  delegates  to  railway  companies  the  power 
to  make  the  sale  of  tickets  lawful  or  un- 
lawful; (S)  a  railroad  transportation  ticket 
Is  property.  In  this  connection,  appellant 
contends  that  said  act  is  violative  of  section 
19  of  the  bill  of  rights,  as  follows:  "No  citi- 
zen of  this  state  shall  be  deprived  of  life, 
liberty,  property,  Immunities,  •  *  *  ex- 
cept by  the  due  course  of  the  law  of  the 
land."  Section  26:  "Perpetuities  and  mo- 
nopolies are  contrary  to  the  genius  of  a  free 
government  and  shall  never  be  allowed." 
These  questions  have  all  been  so  thoroughly 
discussed  under  similar  laws  of  other  states 
that  it  would  appear  to  be  a  work  of  su- 
pererogation to  reiterate  what  other  courts 
have  said  on  this  subject  and,  In  the  face  of 
a  number  of  able  decisions  of  other  states, 
we  would  not  undertake  to  add  anything; 
new  to  the  discussion  of  the  questions  here 
involved.  See  Com.  v.  Wilson,  14  Phila.  3Si; 
Pry  v.  State,  63  Ind.  560;  Burdick  v.  People. 
149  111.  600.  36  N.  E.  94S;  State  v.  Corbett,  57 
Minn.  343,  59  N.  W.  317;  State  v.  Bernheim 
(Mont)  49  Pac.  441;  People  ex  ret  Tyroler 
v.  Warden  of  City  Prison,  26  App.  Div.  228, 
50  N.  Y.  Supp.  56,  and  reported  in  the  court 
of  appeals  of  New  York,  51  N.  E.  1006.  By 
reference  to  the  above  cases,  it  will  be  seen 
that  this  constitutional  question  with  ref- 
erence to  scalpers'  tickets,  in  one  shape  or 
another,  has  been  before  the  courts  of  the 
several  states  mentioned,  and  the  holding 
was  in  favor  of  the  constitutionality  of  the 
law  in  all  of  said  states  except  New  York. 
In  Tyroler*s  Case,  from  that  state,  it  was 
held,  on  a  proceeding  in  habeas  corpus  to 
the  appellate  division  of  the  supreme  court, 
by  a  unanimous  court,  that  the  scalpers'  law 
of  that  state  was  constitutional,  In  that  It 
did  not  deprive  a  citizen  of  his  property 
without  due  course  of  the  law  of  the  land, 
nor  did  It  confer  an  exclusive  privilege  upon 
any  class  of  persons  so  as  to  be  a  monopoly, 
and  It  was  within  the  police  power  of  the 
state  legislature  to  pass  such  a  law.  It  was. 
moreover,  held  tbat  it  was  not  violative  of 
any  provision  of  the  constitution  or  laws  of 
the  United  States  with  reference  to  hater- 
state  commerce.  This  case  was  taken  to  the 
court  of  appeals  of  said  state,  and  there,  by 
a  divided  court  of  four  to  three,  the  law  was 
held  to  be  unconstitutional.  In  that  case  tbe 
learned  chief  justice  appears  to  consider  that 
the  passage  ticket  of  a  railway  company 
is  property,  and  any  law  which  attempts  to 
restrain  or  Inhibit  the  disposition  and  sale 
of  same  Is  pro  tanto  a  violation  of  the  con- 
stitution, which  provides  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  Again,  that  opinion 
holds  that  the  attempt  of  the  legislature  to 
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confine  the  sale  of  railroad  passage  tickets 
to  tlie  agents  named  in  the  act  was  the  cre- 
atiou  of  a  monopoly,  and  that  the  legislation 
in  question  inhibited  by  said  provisions  of 
the  constitution  of  New  York  did  not  come 
within  the  police  power  of  the  legislature. 
A  number  of  cases  are  cited  in  favor  of  the 
opinion.  It  will  be  observed,  however,  that 
there  is  a  marked  distinction  between  the 
New  York  law  and  our  statute  on  this  sub- 
ject, in  that  the  New  York  statute,  by  the 
construction  placed  on  It  by  Judge  Parker, 
authorized,  not  only  the  agents  of  the  par- 
ticular corporation  to  make  Bales  of  such 
tickets,  but  the  agents  of  all  other  transpor- 
tation companies,  and  In  the  opinion  the 
learned  judge  lays  stress  on  this  construc- 
tion of  the  statute  as  class  legislation  and 
creating  a  monopoly.  As  stated  before,  the 
opinion  of  the  New  York  court  of  appeals 
on  this  Subject  runs  counter  to  all  of  the  au- 
thorities that  have  come  under  our  observa- 
tion. That  court  Itself  was  divided  on  the 
subject,  and,  in  our  opinion,  the  very  able 
discussion  by  Judge  Parker  is  more  than 
answered  by  the  dissenting  opinions  of  Jus- 
tices Bartlett  and  Martin.  These  treat  a 
passage  ticket  on  a  railroad  company,  not 
as  property,  In  its  general  sense,  but  as  a 
token  of  the  purchaser's  right  to  be  trans- 
ported on  the  railroad  between  the  points 
named  in  the  ticket.  We  quote  as  follows: 
"The  ticket  is  the  property  of  the  railroad 
company,  and  Is  a  part  of  the  means  by 
which  it  conducts  its  business.  It  is  de- 
livered to  the  passenger,  to  be  held  by  him 
temporarily  for  a  special  purpose,  and  he, 
to  that  extent,  acquires  a  special  property  in 
it.  When  the  Journey  Is  ended,  or  about  to 
end,  it  Is  to  be  delivered  to  the  conductor. 
It  serves  a  threefold  purpose:  It  Is  evidence 
in  the  passenger's  hands  that  be  has  paid  his 
fare,  and  has  a  right  within  the  cars;  it  in- 
sures the  payment  of  the  passage  money  by 
all  who  take  seats;  and,  when  it  is  redeliv- 
ered to  the  company,  it  becomes  a  voucher  In 
Its  hands  against  the  office  or  agent  who  is- 
sued it  in  the  adjustment  of  its  accounts. 
It  thus  appears  that  the  original  and  legiti- 
mate function  of  the  ticket  is  to  carry  out  a 
transaction  between  the  carrier  and  the  pas- 
senger. The  ticket  being  the  property  of  the 
carrier,  still  the  passenger  is  entitled  to 
retain  it  In  his  possession  until  the  comple- 
tion of  his  journey."  And  again:  "Railroad 
and  steamboat  tickets  can,  in  no  proper 
sense,  be  regarded  as  property  in  which  third 
persons  have  any  vested  interest.  They  are 
mere  tokens  or  evidences  of  a  right  to  trans- 
portation, in  which  even  the  traveler  who 
has  purchased  one  has  but  a  special  interest, 
and  to  which  the  companies  have  title  and 
the  ultimate  right  of  possession."  They  hold, 
in  accordance  with  the  views  of  other  courts, 
that  the  act  of  the  legislature,  restricting  the 
right  of  sale  to  the  agents  prescribed  in  the 
act  was  within  the  police  power  of  the  state, 
and  not  violative  of  any  provision  of  the 


constitution;  that,  in  the  exercise  of  Its  po- 
lice power,  the  state  was  authorized  to  pre- 
vent the  pursuit  of  the  occupation  of  ticket 
brokers,  upon  the  ground  that  it  was  harm- 
ful to  the  public,  and  the  difficulty  in  cir- 
cumventing the  fraud  was  so  great  that  no 
other  efficient  means  could  be  found. 

We  hold,  in  accordance  with  what  we  con- 
ceive to  be  the  current  of  authority  and  the 
sounder  view  on  this  subject,  that  the  legis- 
lature was  authorized,  as  was  done  In  this 
act,  to  confine  the  sale  of  passage  tickets  on 
railroad  companies  to  the  agents  of  such 
companies,  and  to  make  it  penal  for  any 
other  person  to  make  a  sale  of  same;  that 
the  ticket  of  a  railroad  company  is  not  "prop- 
erty," in  the  general  acceptation  of  the 
term,  but  the  purchaser  has  only  a  special 
property  in  the  ticket,  as  evidencing  his  right 
to  passage  on  the  road;  that  common  car- 
riers within  this  state  are  peculiarly  subject 
to  regulation;  and  that  to  preserve  and  pro- 
tect both  the  passenger  and  the  company  it- 
self against  fraud  is  within  the  province  of 
the  police  power  of  the  state,  and  not  viola- 
tive of  any  provisions  of  the  constitution, 
nor  can  it  be  said  that  such  regulation  Is 
any  wise  the  creation  of  a  monopoly.  Unlike 
the  New  York  statute,  our  act  confines  the 
sale  of  passage  tickets  to  the  agents  of  the 
railroad  company  itself,  and  does  not  au- 
thorize the  agents  of  other  companies  to 
make  the  sale  of  the  same,  unless  such 
agents  be  also  the  agents  of  the  company 
in  question.  This  is  simply  authorizing  the 
railroad  company  to  conduct  Its  own  busi- 
ness. And  again,  it  cannot  be  urged  that  the 
act  in  question  deprives  the  citizen  of  bis 
property  without  due  course  of  law.  It  does 
not  seek  to  confiscate  his  property.  It  says 
to  the  citizen,  if  he  desires  to  be  transported 
on  any  railroad,  be  can  go  to  one  of  the 
agents  and  buy  a  ticket  for  that  purpose, 
and  pursue  his  journey.  If,  from  any  cause, 
he  should  fail  to  pursue  his  journey  In  whole 
or  In  part,  it  authorizes  him  to  call  on  an 
agent  of  the  company  and  have  his  money 
refunded.  It  occurs  to  us  as  absurd  to  say 
that  a  regulation  of  this  character  cannot  be 
adopted,  both  on  behalf  of  the  railroad  com- 
panies and  of  the  general  public,  under  the 
police  power  of  the  state,  without  violating 
some  sacred  provision  of  the  constitution. 

However,  appellant  raises  what  we  con- 
sider a  more  serious  question.  He  contends 
that  the  act  leaves  it  optional  with  railroad 
companies  as  to  whether  or  not  they  will 
make  the  sale  of  passage  tickets  a  penal 
offense,  inasmuch  as  It  is  left  optional  with 
each  railroad  company  in  the  sale  of  tickets 
whether  or  not  they  will  indorse  on  same  the 
following  provision  of  the  act:  "Provided, 
that  the  provisions  of  this  act  shall  not  apply 
to  any  person  holding  a  ticket  upon  which 
Is  not  plainly  printed  that  it  is  a  penal  of- 
fense for  him  or  her  to  sell,  barter  or  trans- 
fer said  ticket  for  a  consideration."  Laws 
1863,  p.  97,  |  8.   In  reply  to  this,  It  Is  urged 
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that  the  act  makes  it  the  duty  of  each  rail- 
road company  to  print  said  proviso  conspicu- 
ously across  the  face  of  every  ticket  sold  by 
its  duly-authorized  agent  While  it  is  true 
the  act  in  this  section  requires  this,  yet  is  it 
a  sufficient  answer  to  the  proposition  that  it 
is  still  optional  with  the  railroad  company 
to  make  the  sale  of  passage  tickets  a  penal 
offense.  It  will  be  observed  that  no  penalty 
is  attached  to  the  failure  of  the  railroad 
company  to  print  across  the  face  of  its  ticket 
said  proviso.  It  Is  merely  made  a  duty, 
which  they  may  comply  with  or  not  as  they 
see  fit  It  would  have  been  a  very  easy  matter 
for  the  legislature  to  have  confined  the  sale 
of  all  passage  tickets  to  the  agents  of  the 
railroad  companies,  without  any  requirement 
as  to  the  form  of  the  ticket  But  this  course 
was  not  pursued.  As  it  is,  every  railroad 
company  has  the  option  to  Issue  a  passage 
ticket  with  this  proviso  or  not  as  it  may  see 
'  proper.  If  It  Issues  a  ticket  without  this 
proviso,  it  is  not  a  penal  offense,  and  in 
every  such  case  scalpers  and  all  others  may 
deal  In  such  passage  tickets  without  any 
violation  of  the  law.  We  accordingly  hold 
that  because  the  legislature  left  it  optional 
with  the  railroad  companies  whether  or  not 
In  the  Issuance  of  tickets,  they  would  create 
a  penal  offense,  the  act  of  the  legislature  is 
without  authority  of  law;  is  violative  of 
the  law,  In  that  it  does  not  define  with  cer- 
tainty an  offense;  does  not  itself  create  an 
offense,  but  delegates  its  authority  to  an- 
other agency  to  make  the  sale  of  railroad 
tickets  a  violation  of  the  law.  In  this  re- 
spect It  would  appear  to  be  violative  of  sec- 
tion 28  of  our  bill  of  rights,  which  says: 
"No  power  of  suspending  laws  in  this  state 
shall  be  exercised  except  by  the  legislature." 
See  Suth.  St  Const  §  60.  We  therefore  hold 
that  the  sale  of  railroad  passage  tickets  In 
this  case  Is  not  a  violation  of  law.  The 
judgment  is  reversed,  and  the  prosecution 
ordered  dismissed. 

BROOKS,  J.,  dissents  from  the  conclusion 
reached  by  the  majority  of  the  court 


MEMORANDUM  DECISIONS. 


BRYAN  et  at  v.  LOUISVILLE  &  N.  B.  CO. 
(Court  of  Appeals  of  Kentucky.  June  13,  1899.) 
Appeal  from  circuit  court,  Simpson  county. 
"Not  to  be  officially  reported."  Action  by  W. 
H.  Bryan  and  others  against  the  Louisville  & 
Nashville  Railroad  Company  to  recover  an  ex- 
cess of  freight  charged.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.  Reversed.  Good- 
night &  Roark,  for  appellants.  James  A. 
Mitchell  and  Walker  D.  Mines,  for  appellee. 

HOBSON.  J.  The  question  presented  In  this 
case  la  the  same  as  that  determined  in  the  case 


of  Conn  v.  Railroad  Co.  (this  day  dedded)  51 
S.  W.  617:  the  court  below  having  in  this  case 
sustained  a  demurrer  to  the  jurisdiction  of  the 
court  as  in  that  case,  and  the  facts  being  sub- 
stantially the  same.  For  the  reasons  given  in 
that  opinion,  the  judgment  of  the  court  below 
is  reversed,  and  tie  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the  petition 
and  for  further  proceedings. 


DEAN  et  al.  v.  BAUGHMAN  et  al.  (Court 
of  Appeals  of  Kentucky.  June  7,  1899.)  Ap- 
peal from  circuit  court,  Knox  county.  "Not  to 
be  officially  reported."  Action  by  Milton  Dean 
and  others  against  A.  F.  Baughman  and  others 
to  quiet  title  to  land.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.  Affirmed.  N.  B. 
Hays,  for  appellants.  A.  J.  Cook,  for  appellees. 

HOBSON,  J.  Appellants  sued  to  have  their 
title  quieted  to  a  small  piece  of  land,  alleged  to 
be  a  part  of  a  patent  issued  to  Burns  &  Myers 
June  17,  1798,  for  968  acres.  The  evidence  is 
very  conflicting  as  to  whether  the  land  is  em- 
braced within  the  patent.  The  court  below,  up- 
on a  full  hearing,  gave  judgment  for  the  de- 
fendant; and,  after  a  careful  investigation  of 
the  record,  we  are  not  inclined  to  disturb  his 
judgment.  The  proof  is  very  clear  that  Daniel 
Dean,  under  whom  appellants  claim,  located  the 
corner  of  the  Burns  &  Myers  patent  at  a  point 
that  would  not  include  this  land.  It  is  also 
clear  that  at  his  death  appellants  did  not  con- 
sider this  land  a  part  of  his  estate,  and  that 
when  all  the  rest  of  his  land  was  sold  to  pay 
his  debts,  a  considerable  balance  of  indebted- 
ness was  left  unpaid,  because,  as  they  supposed, 
he  had  no  other  property.  The  plats  of  the 
original  survey  of  this  patent  and  the  two  ad- 
joining patents  show  very  clearly  that  the  two 
Bycamores  on  the  river  stood  in  a  bend  of  the 
river  where  it  crooked  to  the  north,  and  not  in 
a  crook  towards  the  south.  These  plats  are 
strong  evidence  that  these  two  sycamores  stood 
above  the  mouth  of  Parrott  Branch,  and,  if  we 
locate  this  corner  there,  it  throws  the  other  cor- 
ner about  where  Daniel  Dean  said  it  was,  and 
makes  the  line  running  out  from  the  river  long- 
er, when  by  the  survey  of  appellants  It  is  only 
a  little  over  half  as  long  as  it  ought  to  be  from 
the  river  to  the  patent  corner  of  Burns  & 
Myers.  This  is  more  trustworthy  evidence  than 
the  marks  on  the  line  M,  B.  on  the  plat  or  on 
the  line  B,  C;  for  no  other  corner  was  found 
at  C  or  D,  and,  if  the  line  B,  C,  was  prolonged 
but  slightly,  it  would  take  in  a  large  part,  if 
not  all,  the  land  in  controversy.  It  is  very  hard 
to  locate  these  old  patents  satisfactorily,  and 
we  are  inclined  to  think  that  the  river,  as  laid 
down  on  the  original  plats,  the  creeks  therein 
indicated,  and  the  dividing  ridge,  are  the  best 
evidence  in  the  record  as  to  the  location  of  these 
lines.  This  evidence  is  confirmed  by  the  fact 
that  Daniel  Dean  allowed  the  walnut  timber  cut 
off  this  land,  and  certainly  had  no  very  clear 
idea  that  it  belonged  to  him.  Judgment  affirm- 
ed. 


FRANKFORT  CHAIR  CO.  v.  JANKR'S 
EX'X.  (Court  of  Appeals  of  Kentucky.  May 
24,  1899.)  Appeal  from  circuit  court  Franklin 
county.  "Not  to  be  officially  reported."  Action 
by  M.  Janer*s  executrix  against  A.  D.  Martin. 
Intervention  by  the  Frankfort  Chair  Company, 
claiming  property  levied  on  under  an  attach- 
ment ana  the  Frankfort  Chair  Company  ap- 
peals from  a  judgment  subjecting  the  attached 
property.  Reversed.  L.  J.  Crawford,  for  ap- 
pellant.   Cromwell  &  Franklin,  for  appellee. 

PAYNTER,  J.  The  facts  in  this  case  are 
substantially  the  same  as  in  the  case  of  Chair 
Co.  v.  Buchanan,  in  which  an  opinion  was  this 
day  delivered.  51  S.  W.  179.  Neither  party 
demanded  a  jury,  and  the  case  was  tried  by  the 
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judge.  The  proof  is  uncontradicted  that  the 
contract  which  Martin  had  with  the  sinking- 
fund  commissioners  was  assigned  and  transfer- 
red to  the  Frankfort  Chair  Company.  Accord- 
ing to  the  testimony  of  the  warden  of  the  pen- 
itentiary, the  chair  company  was  in  possession 
of  the  warerooms  where  the  chairs  were  stored. 
The  chairs  which  were  manufactured  under  the 
Martin  contract  were  actually  delivered  to  the 
chair  company.  We  do  not  think  there  is  any 
evidence  to  support  the  judgment  of  the  court, 
and  it  is  reversed  for  proceedings  consistent 
with- this  opinion. 


FRANKFORT  CHAIR  CO.  v.  RANSOM. 
(Court  of  Appeals  of  Kentucky.  May  24,  1899.) 
Appeal  from  circuit  court.  Franklin  county. 
"Not  to  be  officially  reported."  Action  by  F. 
Ransom  against  A.  D.  Martin.  Intervention  by 
the  Frankfort  Chair  Company,  claiming  prop- 
erty levied  on  under  an  attachment,  and  the 
Frankfort  Chair  Company  appeals  from  a  judg- 
ment subjecting  the  attached  property.  Revers- 
ed. W.  H.  Holt  and  L.  J.  Crawford,  for  ap- 
pellant. Cromwell  &  Franklin',  for  appellee. 

PAYNTER.  J.  The  facts  in  this  case  are  the 
same  as  in  the  case  of  Chair  Co.  v.  Buchanan, 
in  which  an  opinion  was  this  day  delivered.  61 
S.  W.  179.  The  court  gave  the  jury  a  peremp- 
tory instruction  to  find  for  the  plaintiff,  F.  Ran- 
som. We  think  the  court  erred  in  so  Instruct- 
ing the  jury.  Therefore  the  case  is  reversed 
for  proceedings  consistent  with  this  opinion. 


HAZELDON  et  al.  v.  THOMPSON  et  al. 
(Court  of  Appeals  of  Kentucky.  May  27,  1899.) 
Appeal  from  circuit  court,  Garrard  county. 
"Not  to  be  officially  reported."  Action  by  J.  R. 
Hnzeldon  and  others  against  Martin  Thompson 
and  others  to  enforce  a  mechanic's  lien.  Judg- 
ment for  defendants,  and  plaintiffs  appeal.  Re- 
versed. R.  H.  Tomlinson  and  G.  B.  Swine- 
broad,  for  appellants.  W.  I.  Williams,  for  ap- 
pellees. 

GUFFY,  J.  The  appellants  instituted  this  ac- 
tion in  the  Garrard  circuit  court,  seeking  to  ob- 
tain a  judgment  and  enforcement  of  a  mechan- 
ic's and  material  man's  lien  upon  certain  prop- 
erty in  Lancaster,  Garrard  county,  claimed  to 
be  the  property  of  the  appellee  Mary  or  Martha 
Thompson;  it  being  alleged  that  Mary  and 
Martha  Thompson  are  one  and  the  same  per- 
son. Several  other  persons  were  made  parties 
to  the  suit  Martha  and  J.  0.  Thompson  filed  a 
special  and  general  demuner  to  each  paragraph 
of  the  plaintiffs'  petition,  which  demurrer  was 
sustained  by  the  court;  and,  plaintiffs  failing 
to  amend,  their,  action  was  dismissed,  and  from 
that  judgment  they  prosecute  this  appeal.  It  is 
Insisted  for  appellees  that  the  several  plain- 
tiffs failed  to  file  in  the  clerk's  office  such  a 
description  of  the  property,  together  with  such 
descriptions  of  their  lien,  as  Is  required  by  law 
to  be  done  before  they  were  entitled  to  a  lien. 
The  pleadings  and  exhibits  are  so  voluminous 
that  we  deem  it  unnecessary  to  copy  the  same, 
but  after  a  careful  consideration  of  the  plead- 
ings, including  the  exhibits,  and  the  statute  un- 
der which  the  proceeding  was  instituted,  we  are 
of  the  opinion  that  the  petition,  nothing  else 
appearing,  showed  a  right  to  some  relief,  and 
for  that  reason  the  court  erred  in  sustaining  a 
general  demurrer  to  the  petition,  and  thus  deny- 
ing plaintiffs'  right  to  recover  any  sum  what- 
ever, or  to  have  a  lien  enforced  for  any  amount. 
It  may  be  that  the  defendants  may  have  a  sub- 
stantial defense  that  will  defeat  a  recovery,  but, 
taking  the  pleadings  as  they  now  stand,  it  is 
our  opinion  that  the  court  erred  in  sustaining 
the  demurrer  and  dismissing  the  petition.  The 
judgment  appealed  from  is  reversed,  and  the 
cause  remanded,  wfth  directions  to  overrule  the 
demurrer,  and  for  farther  proceedings  consist- 
ent herewith. 
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ROBINSOIT  v.  TENNELLY  et  ux.  (Court 
of  Appeals  of  Kentucky.  May  23,  1899.)  Ap- 
peal from  circuit  court,  Daviess  county.  "Not 
to  be  officially  reported."  Action  by  William 
Tennelly  and  wife  against  Z.  T.  Robinson  to 
rescind  a  contract  of  sale.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed.  Wil- 
fred Carico,  for  appellant.  Sweeney,  Ellis  & 
Sweeney,  for  appellees. 

WHITE,  J.  The  appellees,  Tennelly  and  wife, 
brought  this  action  against  appellant,  the  as- 
signee, and  one  Katchum,  payee  of  a  certain 
note  and  mortgage  for  $300  executed  by  appel- 
lees for  the  purchase  price  of  a  piano;  seeking 
to  have  the  contract  of  bargain  and  sale  re- 
scinded, and  the  note  and  mortgage  canceled. 
The  reason  urged  and  assigned  for  the  rescis- 
sion of  the  contract  and  cancellation  of  the  note 
and  mortgage  is  that  the  mind  of  appellee  Wil- 
liam Tennelly  was  so  impaired  by  disease  at 
the  date  of  the  execution  of  the  note  that  he 
did  not  have  capacity  to  contract,  and  that  he 
was  overreached  by  Katchum,  and  was  over- 
persuaded  against  his  will  to  purchase  the  piano, 
which,  as  to  appellees,  was  of  no  value,  benefit, 
or  advantage.  The  answer  constituted  a  denial 
of  these  allegations.  Much  proof  was  taken  on 
this  issue,  and  the  court  below,  on  bearing, 
granted  the  relief  sought,  rescinded  the  contract, 
and  canceled  the  note  and  mortgage.  From 
that  judgment  this  appeal  is  prosecuted.  We 
have  carefully  read  the  testimony  in  the  record, 
and  have  arrived  at  the  conclusion  that  the  find- 
ing of  the  chancellor  is  not  against  the  weight 
of  the  testimony.  Judgment  affirmed. 


SEIVERS.  CARSON  &  CO.  v.  CURD.  (Court 
of  Appeals  of  Kentucky.  June  1, 1899.)  Appeal 
from  circuit  court.  Whitley  county.  "Not  to  be 
officially  reported."  Action  by  Selvers,  Carson 
&  Co.  against  Mrs.  A.  J.  Curd  on  an  account. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed.  Strother  &  Gordon,  for  appellant. 
R  D.  Hill,  for  appellee. 

BURNAM,  J.  Appellant,  a  corporation,  in- 
stituted this  suit  against  appellee  to  recover  a 
balance  of  $202.40  alleged  to  be  due  for  mer- 
chandise on  an  account  running  from  August 
26,  1890,  to  March  10.  1892.  Appellee  does  not 
controvert  the  correctness  of  the  account,  but 
pleads,  by  way  of  set-off  and  counterclaim,  that 
plaintiff  is  indebted  to  her  in  the  sum  of  $450, 
which  she  alleges  is  due  to  her  from  a  7%  per- 
cent, dividend  declared  on  the  1st  day  of  July. 
1890,  on  60  shares  of  capital  stock  owned  by 
her  in  plaintiff  corporation,  which  she  alleges 
has  never  been  paid  or  credited  to  her  on  ac- 
count. Appellant,  by  way  of  reply,  denies  that 
any  dividend  was  made  or  declared  on  July  1, 
1890,  but  states  that  defendant's  husband.  A. 
J.  Curd,  at'  the  time  of  his  death,  on  the  30th 
day  of  July,  1887,  was  the  owner  of  100  shares 
of  stock  in  the  corporation,  and  at  that  time  he 
was  indebted  thereto  for  a  balance  of  $1,- 
891.93;  that  in  July.  1886,  a  dividend  of  7& 
per  cent  was  declared  upon  the  capital  stock  of 
the  company,  but  by  carelessness  of  the  book- 
keeper it  was  not  credited  to  the  stockholders, 
but  that  on  the  31st  day  of  January,  1888.  his 
dividend  was  deducted  from  the  account  of  A. 
J.  Curd,  and  a  draft  proven  as  required  by 
law,  for  the  balance  of  $1,192.52,  drawn  upon 
defendant,  as  administrator  of  the  estate  of  the 
deceased,  which  was  paid.  The  trial  resulted  in 
a  verdict  and  judgment  for  appellee  on  her  coun- 
terclaim for  $267.60,  which  v«e  are  asked  to  re- 
verse upon  the  ground  that  there  is  no  evidence- 
to  sustain  the  verdict.  From  a  careful  exam- 
ination of  the  record,  It  seems  that  the  whole- 
controversy  in  the  case  grows  out  of  the  gross, 
negligence  of  appellant  in  keeping  its  books. 
The  facts,  as  disclosed  by  the  testimony,  are 
that  appellant  was  a  private  corporation,  en- 
gaged m  conducting  a  wholesale  hardware  busi- 
ness in  the  city  of  Louisville,  having  a  capital 
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stock  of  $91,500:  that  A.  J.  Cnrd  was  con- 
ducting a  general  retail  store  in  Williamsburg, 
Ky.,  and  was  a  large  customer  of  appellant; 
and  that  he  waa  the  owner  of  100  shares  of  its 
capital  stock.  C.  J.  Seivers,  the  president  and 
treasurer  of  plaintiff  corporation,  testifies  that 
the  company  went  into  liquidation  about  March, 
1892,  its  assets  being  placed  in  the  hands  of 
the  Columbia  Finance  &  Trust  Company;  that 
A.  J.  Curd  at  the  time  of  his  death,  July  30, 

1887,  owed  the  company  a  balance  of  $1,891, 
but  that  this  balance  was  entitled  to  a  credit 
of  $750  on  account  of  a  VA  per  cent,  dividend 
which  the  stockholders  had  agreed  to  declare 
for  the  year  ending  June  80,  1886;  and  which 
had  never  been  credited  up  to  the  accounts  of 
stockholders,  or  paid  to  them;  that  after  the 
death  of  A.  J.  Curd  this  dividend  of  $750  was 
deducted  from  the  balance  due  by  him  to  the 
company,  and  a  statement  of  the  balance  due 
for  $1,192.52  was  presented  to  his  administra- 
tor for  payment,  which  was  paid  by  her:  that 
there  never  was  any  cash  dividend  agreed  upon 
or  declared  subsequent  to  the  7%  per  cent,  divi- 
dend declared  June  30,  1836;  that  the  entries 
squaring  up  the  accounts  were  not  made  until 
July,  1890;  that  appellee  became  a  customer  of 
the  company  in  her  own  right  in  February, 

1888,  and  continued  to  be  a  customer  up  until 
March,  1892;  that  after  the  death  of  her  hus- 
band the  stock  owned  by  him  was  divided,  ap- 
pellee receiving  a  certificate  for  GO  shares  there- 
of, but  that  no  dividend  was  made  subsequent 
to  her  acquisition  of  the  stock  in  question.  Ap- 
pellant files  itemized  statements  of  the  accounts 
of  deceased  with  it  from  its  beginning,  in  July, 
1884.  until  the  time  when  it  began  to  liquidate, 
in  1892,  the  correctness  of  which  appellee  does 
not  dispute;  and  they  show  that  on  July  1. 
1886,  A.  J.  Curd  was  actually  credited  by  a 
7%  per  cent,  dividend  on  100  shares  of  stock, 
amounting  to  $750,  and  leaving  a  balance  due 
the  company  as  of  that  date  of  $1,882.69;  and 
the  correctness  of  this  statement  is  shown  by  a 
letter  filed  by  appellee,  dated  August  4.  1886, 
addressed  to  A.  J.  Curd,  at  Williamsburg,  Ky., 
and  signed  by  O.  J.  Seivers,  in  which,  after 
giving  a  statement  of  the  business  of  the  con- 
cern, he  says:  "Now,  we  declare  a  dividend  of 
7%%  on  stock  shown,  and  credit  you  by  same 
on  statement  inclosed,  viz.  on  $10,000.00,  mak- 
ing $750.00,  leaving  you  owing  on  the  1st  day 
of  July,  $1,382.69,  as  per  statement,  and  would 
like  for  you  to  send  us  check  for  same,  as  we 
have  large  Import  bills  coming  in."  These  state- 
ments of  Seivers  are  not  controverted  by  any 
witness,  but  are  corroborated  by  the  testimony 
of  Carson,  Weaver,  and  Hill,  and  also  by  the 
exhibits  filed  by  L.  P.  Curd,  who  testified  for 
appellee.  Some  confusion  was  created  by  the 
failure  of  appellant  to  enter  the  dividend  of  7% 
per  cent,  declared  in  July.  1886,  at  the  proper 
date,  and  by  the  temporary  loss  of  one  of  the 
ledgers  of  the  company,  which  had  been  deliv- 
ered to  the  liquidating  agent;  but  it  seems  clear 
from  the  evidence  that  no  dividend  was  actually 
declared  upon  the  stock  of  appellant  as  of  July 
1,  1890,  and  that  appellee's  husband  received 
credit  for  the  $750  dividend  declared  for  the 
year  ending  June  30.  1886.  and  that  the  ver- 
dict and  judgment  are  flagrantly  against  the 
evidence.  For  reasons  indicated,  the  judgment 
ia  reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


SMITH  v.  CROW  et  al.  (Court  of  Appeals 
of  Kentucky.  May  17,  1899.)  Appeal  from  cir- 
cuit court,  McLean"  county.  "Not  to  be  official- 
ly reported."  Contest  by  G.  H.  Crow  and  oth- 
ers over  the  will  of  Mrs.  Fannie  Eaves.  Ver- 
dict and  judgment  for  contestants,  and  Willis 
Smith,  the  propounder,  appeals.  Affirmed. 
Tlcuben  A.  Miller,  Little  &  Little.  W.  T.  Ellis, 
W.  A.  Taylor,  and  L.  P.  Tanner,  for  appel- 
lants. Jonsou  Sc  Wickliffe  and  Win.  B.  Noe,  for 
appellees. 


GUFFY,  J.  This  is  an  appeal  from  a  verdict 
and  judgment  of  the  McLean  circuit  court  ad- 
judging that  a  certain  writing  was  not  the  last 
will  and  testament  of  Mrs.  Fannie  Eaves.  It 
appears  that  a  writing  upon  three  separate 
sheets  of  paper,  which  reads  as  follows:  "This 
indenture  witnesseth  that  I,  Fannie  Eaves,  ot 
the  town  of  Livermore,  county  of  McLean,  and 
state  of  Kentucky,  being  of  sound  mind,  direct 
my  executors,  E.  M.  Hackett  and  Willis  Smith, 
to  sell  at  public  or  private  sale,  and  to  the  best 
advantage,  a  tract  of  land  conveyed  me  by  N. 
Worthington  in  1859,  containing  about  four 
hundred  (403%)  and  three  and  one-fourth  acres, 
and  lying  in  McLean  county,  across  Green  river 
from  Livermore,  Kentucky.  Twenty-five  hundred 
dollars  ($2,500)  of  the  proceeds  of  said  land  I 
give  and  bequeath  to  the  elders  composing  the 
session  of  the  Cumberland  Presbyterian  Church 
of  Livermore,  McLean  County,  Kentucky,  and 
their  successors,  in  trust  to  be  used  and  appro- 
priated in  the  erection  and  construction  of  a 
nice  brick  church  house  for  the  use  and  benefit 
of  the  Cumberland  Presbyterian  Church  at  Liv- 
ermore, Kentucky;  but  this  bequest  is  made 
upon  the  condition  that  the  congregation  of  said 
church  give  or  secure  not  less  than  one  thousand 
dollars  to  be  used  in  erecting  said  church  build- 
ing, in  addition  to  the  aforesaid  two  thousand 
five  hundred  dollars,  thereby  making  the  cost  of 
said  church  building  not  less  than  three  thou- 
sand five  hundred  dollars,  and  the  further  con- 
dition that  said  church  building  shall  be  erected 
within  two  years  from  the  time  of  sale  of  said 
land.  In  the  event  the  above  condition  shall  not 
be  complied  with,  then  the  aforesaid  two  thou- 
sand five  hundred  dollars,  instead  of  being  paid 
over  to  the  elders  composing  the  session  of  said 
church  (Presbyterian  Church  at  Livermore) 
shall  by  said  executors  be  paid  over  to  the  trus- 
tees of  Cumberland  University  of  Lebanon, 
Tenn.,  in  trust  for  the  permanent  endowment 
of  the  theological  department  of  said  university, 
and  the  remaining  proceeds  of  said  tract  of 
land,  exclusive  of  said  two  thousand  five  hun- 
dred dollars,  I  give  and  bequeath  to  the  trustees 
of  said  university  for  the  permanent  endow- 
ment of  the  theological  department  of  said  uni- 
versity; and  this  last  bequest  is  without  re- 

fard  to  whether  or  not  the  said  two  thousand 
ve  hundred  dollars  shall  ever  revert  to  the 
said  trustees  of  the  said  university  by  reason 
of  noncompliance  on  the  part  of  said  church  at 
Livermore  with  the  conditions  above  set  forth. 
The  foregoing  bequests  to  the  said  church  at 
Livermore  and  the  trustees  of  Cumberland  Uni- 
versity I  make  because  of  my  affection  for  the 
Cumberland  Presbyterian  Church,  of  which  I 
am  a  member,  and  my  great  desire  for  an  edu- 
cated ministry.  In  testimony  of  which  I  here- 
unto subscribe  my  hand  and  seal  this  the  19th 
day  of  December,  1892.  Fannie  Eaves.  E.  M. 
Hackett,  Willis  Smith,  Witnesses,"— waa  pre- 
sented to  the  McLean  county  court  as  the  last 
will  and  testament  of  said  Fannie  Eaves,  and 
by  said  court  was  admitted  to  probate  as  such 
will,  and  from  that  judgment  an  appeal  was 
prosecuted  to  the  McLean  circuit  court.  The 
appellees  contested  in  the  county  court.  It  is 
claimed:  (1)  That  the  paper  presented  and  pro- 
bated was  not  a  legally  executed  will,  for  the 
reason  that  it  was  on  several  separate  and 
wholly  detached  pieces  of  paper,  and  not  con- 
nected in  any  way  so  as  to  make  and  form  an 
instrument.  (2)  That  the  paper  is  not  the  will 
of  Fannie  Eaves,  because  not  the  free  volun- 
tary expression  of  her  mind;  that  said  paper 
was  written  and  drafted  by  the  Rev.  Willis 
Smith,  who  is  and  was  at  the  time  an  able  and 
learned  minister  of  the  Cumberland  Presby- 
terian Church,  of  which  church  said  Fannie 
Eaves  was  a  member;  that  said  deceased  was 
an  aged  widow,  living  alone,  and  that  said 
Smith  was  her  religious  and  spiritual  adviser, 
and  there  existed  between  the  draftsman  of  the 
paper  and  deceased  the  confidential  relation  of 
spiritual  adviser  and  layman,  and  that  the  de- 
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ceased  had  unbounded  and  anusual  confidence 
in  her  said  adviser,  and  that  by  reason  thereof 
■aid  Willis  Smith  had  and  exercised  an  undue 
influence  over  the  mind  and  will  of  said  Fannie 
Eaves  to  such  an  extent  as  to  induce  her  to  at- 
tempt to  convey  or  bequeath  to  himself  in  trust 
for  nis  church  the  40314  acres  of  land,  which 
was  about  the  whole  of  her  estate,  to  the  ex- 
clusion of  her  heirs  at  law;  that  the  influence 
thus  had  and  exercised  over  the  mind  of  the 
deceased  by  the  said  Willis  Smith  was  re-en- 
forced, increased,  and  greatly  strengthened  by 
the  Rev.  J.  R.  Crawford  and  the  Rev.  J.  S. 
Grider,  both  of  whom  were  influential  members 
of  the  Cumberland  Presbyterian  Church,  and 
■were  also  to  a  great  extent  her  religious  and 
spiritual  advisers,  and  stood  in  the  same  confi- 
dential relation  to  her  as  did  the  Rev.  Willis 
Smith,  the  draftsman,  and  they  both  bad  con- 
versation with  her,  and  advised  her  in  person 
and  by  letter,  concerning  the  disposition  of  her 
property  to  the  Cumberland  Presbyterian 
Church  and  its  theological  seminary;  and  the 
influence  thus  exercised  over  her  mind  was  un- 
due, and  the  papers  offered  are  not  her  will. 
(3)  That  the  whole  is  invalid  because  it  at- 
tempts to  pass  title  to  the  Cumberland  Presby- 
terian Church  and  its  theological  seminary  to 
the  403%  acres  of  land;  that  the  said  church  Is 
a  church  and  society  of  Christians,  and  that 
said  seminary  is  owned  by  said  society,  and 
said  church  cannot  take  title,  legal  or  equitable, 
to  the  403%  acres  of  land,  because  inhibited  by 
the  statute  of  the  state  of  Kentucky  which  is 
pleaded  and  relied  on.  It  is  further  contended 
by  the  contestants  that  Mrs.  Eaves  had  not 
mental  capacity  to  make  a  will  at  the  time  of 
the  execution  of  the  paper  aforesaid.  After  the 
issues  were  fully  made  up.  a  jury  trial  resulted 
in  the  verdict  and  judgment  aforesaid,  holding 
that  the  paper  was  not  the  will  of  the  said 
Eaves.  The  appellant  (propounder  in  the  court 
below)  filed  grounds,  ana  moved  the  court 
for  a  new  trial,  which  grounds  are,  in  sub- 
stance, as  follows:  (1)  Misconduct  of  J.  E. 
Rowe  in  his  argument  to  the  jury.  (2)  Miscon- 
duct by  three  of  the  jurors,  in  this:  that,  hav- 
ing formed  and  expressed  an  opinion  as  to  the 
merits  of  this  case  before  being  called  as  jurors, 
after  being  called  they  denied  having  formed  or 
expressed  an  opinion,  when  examined  as  to 
their  qualifications.  (3)  That  the  verdict  of  the 
jury  Is  not  sustained  by  sufficient  evidence.  (4) 
That  the  verdict  is  contrary  to  law.  (5)  Error 
of  the  court  in  instructing  the  jury.  (0)  Error 
of  the  court  in  refusing  instructions  offered  by 
appellants.  (7)  Error  of  the  court  in  allowing 
the  contestants  to  offer  incompetent  evidence  on 
the  trial.  (8)  Error  of  the  court  in  rejecting 
competent  evidence  offered  by  the  propounders. 
(9)  Verdict  of  tbe  jury  was  the  result  of  passion 
and  prejudice.  As  to  the  first  ground,  it  ia  suf- 
ficient to  say  that  it  does  not  appear  that  the 
statements  of  Rowe  were  objected  to  or  except- 
ed to  at  the  time;  hence  we  cannot  inquire  into 
the  propriety  or  the  impropriety  of  the  state- 
ments alleged  to  have  been  made.  As  to  tbe 
second  ground,  there  is  nothing  in  the  record  to 
sustain  the  charge  made  against  the  jurors.  It 
is  true  that  tbe  testimony  is  conflicting,  but  we 
are  not  prepared  to  say  that  tbe  verdict  is  not 
sustained  by  sufficient  evidence,  or  that  it  is 
contrary  to  law.  We  are  of  the  opinion  that 
the  rulings  of  the  court  as  to  the  admission  and 
rejection  of  testimony  offered  by  tbe  several 
parties  were  fully  as  favorable  to  the  propound- 
ers of  the  will  as  they  were  entitled  to.  There 
is  nothing  in  this  record  to  indicate  that  the 
verdict  of  the  jury  was  the  result  of  passion  or 
prejudice.  It  is.  however,  very  earnestly  insist- 
ed for  appellants  that  the  court  erred  in  refus- 
ing the  instructions  offered  by  appellants,  and 
also  erred  in  giving  the  instructions  given  by 
the  court.  We  are  not  inclined  to  hold  that 
there  was  any  error  committed  by  the  court  in 
refusing  the  instructions  offered  by  appellants, 
and  we  are  clearly  of  the  opinion  that  the  In- 


structions given  by  the  cw  i 
favorable  to  the  appellants  at  I 
to.  The  evidence  m  this  ca  i 
inous,  and  we  are  not  dispo  ; 
synopsis  thereof.  Suffice  it  t 
ttmony  as  to  the  want  of 
part  of  Mrs.  Eaves  to  make 
the  facts  and  circumstances  i 
was  sufficient  to  authorize  a 
that  subject,  as  well  as  the  fl  i 
We  are  further  of  the  oplnioi 
as  to  undue  influence  was  s  ; 
ize  and  require  the  court  to  i 
upon  that  subject,  and  it  w  i 
weigh  and  determine  the  *  < 
thereon.  It  has  often  been  i 
that  it  is  the  peculiar  provii  i 
weigh  and  consider  the  tes  i 
and  it  may  be  further  reroai  1 
was  well  fitted  to  ascertain  I 
evidence  as  to  the  capacity  o 
as  to  undue  influence  used  in  I 
the  will;  and  the  jury  bavin, 
the  witnesses  before  them,  i 
that  the  paper  in  controversy 
will  and  testament  of  Mrs. 
feel  authorized  to  disturb  th  i 
ment  affirmed. 


WEST  v.  CHAMBERLI1S 
Appeals  of  Kentucky.  June  i 
be  officially  reported."  Acti<  i 
Chamberlin  and  others  agai : 
Judgment  for  plaintiffs,  and  I 
Motions  to  dismiss  and  to  I 
case.  Denied.  J.  N.  Sharp  t 1 
for  appellant.   W.  S.  Pryor, 

HAZEIjRIGG,  C.  J.  It  n 
for  want  of  proper  bill,  then 
considered  on  this  appeal  ex<i 
These,  howeve'r,  seem  to  presi 
tion  whether  the  patent  relied 
of  the  appellees  is  not  inval  i 
want  of  a  description  of  the 
In  view  of  the  decisions  of  thi 
ton  v.  Fugett,  81  Ky.  360.  ai 
similar  Import,  the  doctrine  o ' 
to  have  been  overruled  in  tei 
parently  departed  from  in  sor: 
question  presented  by  the  pli 
sufficiently  important  to  be  : 
court  on  brief  of  counsel,  am 
summarily  on  motion.  The  n 
and  to  affirm  as  a  delay  case 


WHITAKER  v.  HOWAI 
(Court  of  Appeals  of  Kentucky 
Appeal  from  circuit  court,  ' 
"Not  to  be  officially  renortcd 
J.  Whitaker,  as  next  friend  ol 
against  Lander  Howard,  to  rei 
timber  cut  by  defendant,  and 
Howard  against  W.  J.  Whi 
damages  for  trespass  upon  Ian 
Lnndcr  Howard,  and  W.  J. 
Affirmed.  John  L.  Scott,  for 
C.  Bach,  for  appellee. 

BURN  AM,  J.  The  questioi: 
of  these  cases  is  the  location  o 
ary  line  between  the  farms  oil 
tion  No.  241  was  instituted 
next  friend  of  Armina  Frazi« 
value  of  the  timber  which  it 
been  wrongfully  cut  and  apj 
pellee  from  the  land  of  appe! 
this  suit  was  pending,  appcll 
tuted  suit  No.  240,  chargini 
committing  a  similar  trespnw 
land,  and  asking  damages.  T 
having  been  submitted  to  the 
court  below,  the  judgment  was 
cases  fixing  the  line  between  t 
accordance  with  the  contentioi 
adjudging  that  the  timber  in 
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upon  his  side  of  the  line.  While  these  cnses 
were  tried  on  the  equity  side  of  the  docket,  the 
question  involved  is  purely  one  of  fact,  the  only 
inquiry  being  as  to  the  true  location  of  the 
boundary  line  between  the  respective  tracts  of 
land.  The  proof  is  quite  conflicting.  That  of- 
fered by  appellant,  if  it  stood  alone,  is  sufficient 
to  support  his  contention,  while,  on  the  other 
hand,  that  offered  by  appellee  makes  out  a 
case  for  him.  The  chancellor,  who  knew  all  of 
the  witnesses,  held  that  the  weight  of  the  evi- 
dence preponderated  in  favor  of  the  contention 
of  appellee;  and,  after  having  very  carefully 
read  and  considered  the  testimony,  we  cannot 
say  that  he  is  wrong  in  his  conclusions.  The 
judgment  in  both  cases  Is  therefore  affirmed. 


HOLMES  v.  LEATHE.  {Supreme  Court  of 
Missouri,  Division  No.  2.  May  9,  1899.)  Ap- 
peal from  St.  Louis  circuit  court:  Jacob  Klein, 
Judge.  Action  by  John  M.  Holmes  against 
Samuel  H.  Leathe  to  recover  attorney's  fees. 
From  an  order  overruling  defendant's  motion  to 
vacate  an  award  of  arbitrators,  he  appeals.  Af- 
firmed. R.  M.  Nichols,  for  appellant  Kehr  & 
Tittmann,  for  respondent. 

GANTT.  P.  J.  This  is  an  appeal  from  a 
judgment  affirming  an  award.  The  parties  here- 
to entered  into  an  agreement  to  arbitrate  their 
differences  as  to  the  amount  due  plaintiff,  as  an 
attorney  and  counselor  at  law,  for  certain  legal 
services  rendered  defendant.  Messrs.  Given 
Campbell,  Samuel  N.  Holliday,  and  John  J. 
O'Brien  were  selected  as  arbitrators.  They  duly 
qualified,  beard  the  evidence,  and  rendered  their 
award.  In  due  time,  notice  was  given  of  the 
motion  to  make  the  award  a  judgment  of  the 
court.  Thereupon  defendant  moved  to  vacate 
the  award.  The  award  was  rendered  by  con- 
sent of  the  parties  upon  the  same  testimony 
heard  in  Koerner  v.  Leathe,  51  S.  W.  96.  the 
appeal  in  which  latter  case  wns  heard  at  the 
same  time  with  this  appeal.  The  questions  are 
identical.  For  the  reasons  given  in  Koerner  v. 
Leathe,  the  judgment  in  this  cause  is  also  af- 
firmed. SHERWOOD  and  BURGESS.  JJ., 
concur. 


STORRIE  WOESSNER.  (Snpreme  Court 
of  Texas.  June  19,  1399.)  Error  to  court  of 
civil  appeals  of  First  supreme  judicial  district 
Action  by  R.  C.  Storrie  against  Charles  Woess- 
ner.  A  judgment  for  defendant  was  affirmed  by 
the  court  of  civil  appeals  (47  S.  W.  SST),  and 
plaintiff  brings  error.  Affirmed.  Ewing  & 
Ring,  for  plaintiff  in  error.  Hutcheson,  Camp- 
bell &  Myer,  for  defendant  in  error. 

BROWN,  J.  The  plaintiff  alleged,  and  the  un- 
disputed evidence  established,  the  following  facts, 
except  that  there  is  controversy  as  to  the  regu- 
larity of  some  of  the  proceedings, — which,  how- 
ever. Is  unimportant.  In  the  view  that  we  take 
of  the  case.  Woessner  owned  lot  No.  5  and 
part  of  lot  No.  11  in  block  128  in  the  city  of 
Houston,  which  fronted  on  McKinney  avenue; 
and  in  the  year  1891  the  city  council  passed  a 
resolution  by  which  that  avenue,  embracing  the 
part  in  front  of  the  property  of  Woessner,  was 
designated  for  improvement.  By  a  two-thirds 
vote  of  all  the  aldermen,  the  council  declared 
the  improvement  of  the  street  to  be  necessary  to 
the  public  interest,  and  in  the  adoption  of  the 
resolution  complied  in  all  respects  with  the  char- 
ter. The  third  section  of  the  resolution  reads 
as  follows:  "Sec.  3.  That  the  cost  of  con- 
structing said  improvements,  except  as  to  street 
intersections,  together  with  the  cost  of  collect- 
ing the  same,  shall  be  defrayed  by  the  owner  or 
owners  of  the  lot  or  lots,  block  or  blocks,  or 
tracts  of  land,  when  not  laid  out  into  lots  and 
blocks,  abutting  upon  the  portion  of  the  said 
streets  to  be  improved,  as  provided  for  in  section 
23a  et  sequitur  of  the  charter  of  the  city  of 
Houston,  and  the  said  improvements  shall  be 


paid  for  in  five  annua]  Installments."  Notice 
of  the  adoption  of  the  resolution  was  published, 
after  which  the  city  engineer  prepared  specifica- 
tions for  the  work,  which  were  approved  and 
filed.  By  order  of  the  council,  advertisement 
was  made  for  bids;  and,  among  other  things, 
the  advertisement  stated  that  the  work  would  be 
paid  for  in  Improvement  certificates.  Storrie 
filed  a  bid,  which  was  accepted,  and  a  contract 
entered  into  between  him  and  the  city,  in  which 
the  price  of  the  work  was  stated;  and  In  pay- 
ment for  the  work  the  city  agreed  to  issue  and 
deliver  to  Storrie  improvement  certificates,  with 
a  lien  upon  the  property  in  front  of  which  the 
work  was  done.  The  city  engineer  made  out  a 
roll  of  ownership  of  property  abutting  upon  the 
avenue,  including  that  of  Woessner,  which,  in 
accordance  with  the  provisions  of  the  charter, 
showed  the  cost  of  the  work  in  front  of  the 
property.  The  roll  was  duly  approved  and  filed 
with  the  secretary  of  the  city,  who  gave  notice 
by  publication  in  the  newspapers  and  by  mail- 
ing a  copy  of  the*  notice  to  each  property  owner 
of  the  filing  of  the  roll.  Woessner  entered  no 
protest  against  the  assessment  or  any  part  of 
the  proceedings  had.  Storrie  did  the  work  in 
accordance  with  the  contract  for  which  the  city 
council  issued  to  him  the  improvement  certifi- 
cates sued  on  in  this  case.  The  certificates 
provided  that,  in  case  the  owner  failed  to  pay 
any  installment  of  the  assessment  for  "sixty 
days  after  suit  has  been  instituted  thereon,"  the 
whole  amount  should  become  due  at  the  option 
of  the  holder.  Woessner  failed  to  make  pay- 
ment after  suit  was  brought  and  by  amendment 
plaintiff  sought  to  foreclose  the  lien  for  the 
whole  amount  upon  the  lot  and  part  of  lot  above 
described.  The  case  was  tried  before  the  court 
without  a  jury,  and  judgment  rendered  for  the 
defendant  which  judgment  was  affirmed  by  the 
court  of  civil  appeals.  The  certificate  sued  upon 
in  this  case  represents  an  assessment  made  by 
the  city  of  Houston  upon  the  lots  described  in 
plaintiff's  petition  to  pay  the  cost  of  a  public  im- 
provement made  in  front  of  the  said  lots  in  a 
public  avenue  of  the  said  city.  The  facts  are 
practically  the  same  as  in  the  case  of  Hutcheson 
v.  Storrie  (this  day  decided  by  this  court),  51 
S.  W.  848;  and,  for  the  reasons  assigned  in  the 
opinion  filed  in  that  case,  we  bold  that  the  as- 
sessment was  a  nullity,  and  created  neither  per- 
sonal liability  against  Woessner  nor  a  lien  upon 
his  property.  No  other  judgment  could  have 
been  properly  entered  in  this  case  than  that 
which  the  court  rendered,  and,  without  regard  to 
errors  In  the  proceeding,  the  judgment  must  be 
affirmed,  and  it  is  so  ordered. 


CRAWFORD  v.  STATE.  (Court  of  Crim- 
inal Appeals  of  Texas.  May  31.  1899.)  Appeal 
from  Atascosa  county  court;  N.  R.  Wallace. 
Judge.  James  A.  Crawford  was  convicted  of 
unlawful  assembly,  and  he  appeals.  Reversed. 
John  W.  Preston  and  F.  H.  Bunneister,  for  ap- 
pellant. Robt.  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  This  is  a  companion  case 
to  cause  No.  1,629  (Bradford  r.  State,  51  S.  W. 
379)  and  No.  1.633  (Rutledge  v.  State,  Id.  1133) 
just  decided.  For  the  reasons  indicated  In  the 
opinion  in  Bradford  v.  State,  the  judgment  is 
reversed,  and  the  prosecution  ordered  dismissed. 

Ex  parte  EASLET.  (Court  of  Criminal  Ap- 
peals of  Texas.  June  14,  1899.)  Appeal  from 
district  court,  Bowie  county;  J.  M.  Talbot 
Judge.  Sam  Easley,  held  under  bail  to  answer 
a  criminal  charge,  petitioned  for  habeas  corpus, 
and  from  a  judgment  denying  the  petition  he  ap- 
peals. Affirmed.  Joe  E.  Cook  and  Estes  & 
King,  for  appellant  Robt  A.  John,  Asst  Atty. 
Gen*  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  arrested 
under  a  complaint  charging  him  with  the  theft 
of  cattle.    At  an  examining  trial  bis  bail  was 
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fixed  in  the  mm  of  $500.  He  resorted  to  the 
writ  of  habeas  corpus  to  secure  his  release.  The 
evidence  makes  it  somewhat  doubtful,  if  appel- 
lant took  the  cow,  whether  it  was  in  Texas  or 
Arkansas,  as  the  transaction  occurred,  if  at  all, 
near  the  line.  Some  of  the  testimony  shows  that 
the  cow  ran  with  Grant's  cattle  in  Texas.  The 
defendant  himself  lived  in  Arkansas.  The  venue 
is  a  mooted  question.  We  do  not  feel  author- 
ized to  disturb  the  finding  of  the  judge  upon  this 
issue.  We  decline  to  discuss  the  facts  as  to  de- 
fendant's connection  with  the  animal.  In  onr 
view  of  the  evidence,  however,  we  do  not  feel 
justified  in  setting  aside  the  action  of  the  trial 
judge  in  requiring  bail  of  relator.  The  judgment 
is  affirmed. 


PIKES  et  al.  r.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  May  3,  1899.)  Appeal  from 
Karnes  county  court;  F.Theodore  Barnes,  Judge. 
J.  H.  Fikes  and  another  were  convicted  of  vio- 
lating the  local  option  law,  and  they  appeal. 
Dismissed.  Robt  A.  John,  Asst.  Arty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellants  were  convicted 
for  selling  intoxicating  liquors  in  justice  precinct 
No.  4  of  Karnes  county,  in  violation  of  the  lo- 
cal option  law  then  in  force.  Each  of  the  par- 
ties entered  into  recognizance,  and  the  form  of 
each  is  the  same  as  that  in  cause  No.  1,492 
(Fikes  v.  State,  51  S.  W.  248),  just  decided. 
The  recognizances  were  entered  into  subsequent 
to  the  time  that  the  acts  of  the  25th  legislature 
went  into  operation.  For  the  reasons  indicated 
in  cause  No.  1,492  (Fikes  v.  State),  the  appeal 
in  this  case,  as  to  both  appellants,  is  dismissed. 


LAGUAI  v.  STATE.   (Court  of  Criminal  Ap- 

Seals  of  Texas.  May  10.  1899.)  Appeal  from 
istrict  court,  Harris  county;  E.  D.  Cavin, 
Judge.  Emile  Laguai  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Affirmed. 
Robt.  A.  John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction  for 
assault  with  intent  to  murder.  The  record  con- 
tains neither  a  statement  of  the  facts,  bill  of  ex- 
ceptions, nor  motion  for  new  trial.  The  indict- 
ment is  in  the  usual  form,  and  the  charge  of 
the  court  is  applicable  to  a  state  of  facts  prova- 
ble under  the  indictment.  Finding  no  error  in 
the  record,  the  judgment  is  affirmed. 


McQUEEY  v.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  May  17,  T899.)  Appeal  from 
Brown  county  court;  Charles  Rogan,  Judge. 
Criminal  prosecution  by  the  state  of  Texas 
against  Dr.  William  McQuery.  From  a  judg- 
ment of  conviction,  defendant  appeals.  Re- 
versed. Robt.  A  John,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON.  J.  The  information  In  this  case 
Is  similar  to  that  in  West  v.  State,  51  S.  W. 
247,  and  McQuery  v.  State,  Id.,  Just  decided. 
For  the  reasons  Indicated  in  those  cases,  the 
information  herein  is  fatally  defective.  In  tids 
case,  as  in  cause  No.  845  (McQuery  v.  State), 
the  information  also  alleges  that  the  prescription 
■was  given  to  a  party  who  was  not  actually  sick, 
and  without  a  personal  examination.  The  evi- 
dence showed  that  the  examination  was  made  of 
the  applicant  by  appellant,  and  the  prescription 
given  after  making  such  examination.  The  al- 
legation is  that  the  prescription  was  given  with- 
out making  such  examination.  The  proof  does 
not  conform  to  the  allegation.  This  judgment 
would  be  reversed  upon  this  ground,  if  the  in- 
formation was  good.  But,  the  information  be- 
ing fatally  defective,  the  judgment  is  reversed, 
and  the  prosecution  ordered  dismissed. 


MALONE  v.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.    May  31,  1899.)  Appeal 


from  Hamilton  county  court;  J.  C.  Main,  Judge. 
Charles  Malone  was  convicted  of  violating  the 
local  option  law.  and  he  appeals.  Reversed. 
J.  A.  Eidson,  for  appellant.  Robt.  A.  John, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days'  con- 
finement in  the  county  jail.    This  is  a  oom- 

S anion  case  to  cause  No.  1,619  (Malone  v. 
tate,  51  S.  W.  381),  just  decided,  and  for  the 
reasons  stated  in  the  opinion  in  that  case  the 
judgment  herein  is  reversed,  and  the  cause  re- 
manded. 


MORRISON  t.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  May  24, 1899.)  Appeal  from 
district  court,  Bexar  county;  Robert  B.  Green, 
Judge.  Tip  Morrison  was  convicted  of  man- 
slaughter, and  he  appeals.  Affirmed.  Robt  A 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed  at 
four  years'  confinement  in  the  penitentiary.  This 
is  the  second  appeal  of  this  case.  47  S.  W.  369. 
We  find  no  bills  of  exception  in  the  record,  and 
the  motion  for  new  trial  neither  criticises  the 
charge  of  the  court  nor  raises  any  issue  that  would 
authorize  a  new  trial  under  the  statute.  The 
court's  charge  presents  the  issue  of  murder  in 
the  second  degree  and  manslaughter.  Appellant 
admits  committing  the  homicide,  but  contends 
that  he  took  deceased's  life  in  his  necessary  self- 
defense,  and  because  of  the  fact  of  the  undue 
intimacy  between  deceased  and  his  wife.  The 
state's  evidence  controverts  both  of  appellant's 
defenses.  The  evidence  amply  supports  the 
verdict  of  the  jury,  and  the  judgment  is  affirmed. 


(No.  1,630.)  (Court 
May  31,  1899.) 


RTJTLEDGE  v.  STATE, 
of  Criminal  Appeals  of  Texas. 
Appeal  from  Atascosa  county  court;  N.  R. 
Wallace,  Judge.  Garrett  Rutledge  was  convict- 
ed of  unlawful  assembly,  and  he  appeals.  Re- 
versed. John  W.  Preston  and  F.  H.  Bnr- 
meister,  for  appellant  Robt  A.  John,  Asst. 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted,  under 
article  309  of  the  Penal  Code,  of  engaging  in  an 
unlawful  assembly  with  intent  to  Interfere  with 
the  occupation  and  employment  of  another,  and 
his  punishment  assessed  at  a  fine  of  S25.  This 
is  a  companion  case  to  cause  No.  1,629  (Brad- 
ford v.  State,  51  S.  W.  379),  just  decided.  Ap- 
pellant filed  a  motion  herein  to  quash  the  affida- 
vit and  information.  We  think  the  motion  is 
well  taken,  and  for  our  reasons  refer  to  Brad- 
ford v.  State.  The  judgment  is  accordingly  re- 
versed, and  the  prosecution  ordered  dismissed. 


RUTLEDGE  v.  STATE.  (No.  1,632.)  (Court 
of  Criminal  Appeals  of  Texas.  May  31,  1899.) 
Appeal  from  Atascosa  county  court;  N.  R. 
Wallace,  Judge.  Charles  Rutledge  was  convict- 
ed of  unlawful  assembly,  and  he  appeals.  Re- 
versed. John  W.  Preston  and  F.  H.  Bur- 
meister,  for  appellant.  Robt.  A  John,  Asst. 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
tinder  article  309  of  the  Penal  Code.  This  is  a 
companion  case  to  cause  No.  1,629  (Bradford  v. 
State,  51  S.  W.  370),  just  decided,  and  the  same 
defect  exists  in  the  indictment  in  this  case  npon 
which  we  reversed  that  case.  The  judgment  is 
accordingly  reversed,  and  the  prosecution  ordered 
dismissed. 


RUTLEDGE  v.  STATE.  (No.  1,633.)  Court 
of  Criminal  Appeals  of  Texas.  May  31,  1899.) 
Appeal  from  Atascosa  county  court;  N.  R. 
Wallace,  Judge.  Eli  Rutledge  was  convicted 
of  unlawful  assembly,  and  he  appeals.  Revera- 
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ed.  John  W.  Preston  and  F.  H.  Burmeister, 
for  appellant.  Robt.  A.  John,  Asst.  Atty.  Gen., 
Cor  the  State. 

DAVIDSON,  P.  J.  This  is  a  companion  case 
to  cause  No.  1,629  (Brndlord  v.  State,  31  S.  W. 
379),  just  decided.  This  information  is  similar 
to  the  one  in  that  case.  For  the  reasons  indi- 
cated in  that  case,  the  judgment  herein  is  re- 
versed, and  the  prosecution  ordered  dismissed. 


WILLIAMS  v.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  May  17,  1S99.)  Appeal  from 
district  court,  Travis  county;  R.  E.  Brooks, 
Judge.  Runnels  Williams  was  convicted  of 
murder  in  the  second  degree,  and  he  appeals. 
Affirmed.  Robt.  A.  John,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  five  years'  confinement  in  the 
penitentiary.  The  record  does  not  contain  a 
statement  of  the  facts  nor  bill  of  exceptions. 
Four  grounds  of  the  motion  for  new  trial  urge 
that  the  verdict  is  not  supported  by  the  evidence, 
and  is  contrary  to  the  law  and  the  charge  of 
the  court  The  fifth  ground  is  based  upon  the 
action  of  the  court  permitting  the  state  to  prove 
that  defendant  bad  been  convicted  for  killing  a 
white  man,  and  refusing  to  allow  defendant  to 
state  the  circumstances  of  the  killing.  A  bill  of 
exceptions  was  not  reserved  to  the  ruling  of  the 
court  permitting  the  introduction  of  the  testi- 
mony. Therefore  these  matters  cannot  be  re- 
vised. The  judgment  is  affirmed. 


ANDERSON  v.  SLLLIMAN  et  al.  (Court 
of  Civil  AppeaU  of  Texas.  May  4,  1800.) 
Appeal  from  district  court,  Anderson  county; 
W.  H.  Gill,  Judge.  Action  by  Julia  a  Silliman 
against  Susan  C.  Blackarby,  and  others.  From 
a  judgment  for  plaintiff,  defendant  Archibald  E. 
Anderson  appeals.  Affirmed.  Anderson  &  Wool- 
worth  and  Thos.  B.  Greenwood  &  Son,  for  ap- 
pellant A.  W.  Gregg  and  Word  &  Gooch,  for 
appellees. 

WILLIAMS,  J.  All  of  the  questions  of  fact 
involved  are  disposed  of  by  the  statement  accom- 
panying the  questions  certified  to  the  supreme 
court,  and  the  questions  of  law  are  settled  by 
the  answers  to  the  questions.  60  S.  W.  576. 
We  adopt  that  statement  as  our  conclusions  of 
fact,  and  the  opinion  of  the  supreme  court  as 
conclusions  of  law.  This  necessitates  an  affirm- 
ance of  the  judgment,  which  is  ordered.  Affirm- 
ed. 


BRAGASSA  et  al.  v.  PEOPLE'S  BUILD- 
ING ft  LOAN  AS^N.  (Court  of  Civil  Appeals 
of  Texas.  Dec.  31,  1898.)  Appeal  from  district 
court  Tarrant  county;  Irby  Dunklin,  Judge. 
Action  by  the  People  b  Building  &  Loan  Asso- 
ciation against  J.  B.  Bragassa  and  others.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Affirm- 
ed without  opinion.  W.  S.  Essex,  for  appellants. 
Pruit  &  Smith,  for  appellee. 

Motion  for  Conclusions  of  Fact  and  Law. 
TARLTON,  C.  J.  Bus  honor  who  tried  this 
case  filed  conclusions  of  fact  upon  all  the  issues 
embodied  in  this  motion.  This  is  manifest  from 
the  conclusions  embodied  in  the  judgment  of  the 
district  court  on  page  17  of  the  record,  and  in  the 
additional  findings  of  fact  to  be  found  on  page 
21  et  seq.  of  the  record.  He  also  filed  conclu- 
sions of  law,  to  be  found  on  pages  23  and  24 
of  the  record.  These  conclusions  of  fact  and  law 
we  heretofore  adopted  in  our  judgment  entered 
In  this  case  on  December  3,  1808, 1  thus  af- 
firming the  judgment  after  careful  consideration 
of  all  the  assignments  of  error  urged  in  the  able 
brief  of  appellants'  counsel.    This  disposition  of 


*  No  written  opinion  filed. 


the  appeal  is,  as  we  think,  sufficient  and  dis- 
penses with  the  necessity,  on  our  part,  of  filinp 
or  finding  other  conclusions  of  fact  or  law  than 
those  to  be  found  in  the  record  and  adopted  by 
this  court   Hence  this  motion  is  overruled. 


CRENSHAW  v.  HUBBARD.*  (Court  of 
Civil  Appeals  of  Texas.  April  19.  1899.)  Ap- 
peal from  Grayson  county  court;  J.  H.  Wood, 
Judge.  Action  by  Charles  Crenshaw  against 
Henry  Hubbard.  'From  a  judgment  for  plaintiff, 
he  appeals.  Affirmed.  C.  S.  Vowell,  for  appel- 
lant. J.  K.  Jamison,  for  appellee. 

JAMES,  C.  J.  The  suit  was  brought  by  ap- 
pellant against  appellee  on  a  note  for  $28  and  a 
rent  note,  the  unpaid  balance  of  which  was 
$72.45.  Appellee  pleaded  to  the  rent  note  par- 
tial failure  of  consideration,  and  that  the  pay- 
ments that  had  been  made  on  it  overpaid  it; 
also  a  counterclaim  for  work  done  on  the  rented 
premises,  and  damages  for  wrongfully  suing  ont 
a  distress  warrant  in  this  suit  The  case  was 
tried  on  appeal  in  the  county  court,  and  the  ver- 
dict was  as  follows:  "We.  the  jury,  find  for 
the  plaintiff  in  the  sum  of  ten  dollars."  It  is 
evident,  from  the  issues  and  verdict,  that  the 
jury  found  against  plaintiff  on  the  rent  note, 
and  also  for  a  sum  sufficient  to  reduce  the  $2$ 
note  to  $10.  The  point  upon  which  the  case  is 
brought  here  is  that  the  court  should  have 
given  judgment  against  the  sureties  on  the  bond 
given  by  defendant  to  replevy  the  property.  The 
distress  warrant  and  the  replevy  bond  related 
only  to  the  rent  note;  and.  no  judgment  appear- 
ing to  be  recovered  in  reference  to  such  note, 
the  court  did  not  err  in  its  ruling.  Affirmed. 


HOLLON  v.  CARPENTER.  *  (Court  of  Civil 
Appeals  of  Texas.  April  22,  1899.)  Error  from 
district  court  Lamar  county;  E.  D.  McClellan. 
Judge.  Action  by  Elizabeth  Carpenter  against 
D.  P.  Hollon.  Motion  by  plaintiff  in  execution 
to  set  aside  satisfaction  entered  in  pursuance  of 
execution  sale.  Motion  granted,  and  defendant 
brings  error.  Affirmed.  Dudley  Sc.  Moore  and  H. 
D.  McDonald,  for  plaintiff  in  error.  Hale  ft 
Hale,  for  defendant  in  error. 

BOOKHOUT,  J.  This  is  a  companion  case 
with  the  case  of  Hollon  v.  Hale  (this  day  de- 
cided) 51  S.  W.  900.  The  facts  are  substantial- 
ly the  same  in  both  cases.  We  adopt  the  con- 
clusions of  fact  and  law  filed  in  that  case  for 
this  case.  In  accordance  with  the  opinion  in  that 
case,  the  judgment  in  this  case  is  affirmed. 

JOSEPH  W.  MOON  BUGGY  CO.  t.  PER- 
KINS. (Court  of  Civil  Appeals  of  Texas.  May 
24,  1890.)  Appeal  from  district  court,  Morris 
county;  J.  M.  Talbot,  Judge.  Action  by  Joseph 
W.  Moon  Buggy  Company  against  W.  E.  Per- 
kins. From  a  judgment  of  dismissal,  plaintiff  ap- 
peals. Reversed.  Henderson  &  Robinson,  for 
appellant  R.  D.  Hart  and  Sheppard,  Jones  ft 
Bolin,  for  appellee. 

JAMES,  C.  J.  The  evidence  In  this  record 
is  not  such  as  will  reasonably  support  a  finding 
that  the  value  of  the  mortgaged  property  exceed- 
ed $200,  and  therefore  the  court  should  not  have 
dismissed  the  action  for  want  of  jurisdiction. 
Reversed  and  remanded. 


WALLIS  et  al.  v.  STUART.  (Court  of  Oil 
Appeals  of  Texas.  Feb.  9,  1899.)  Appeal  from 
Galveston  county  court;  Morgan  M.  Mann. 
Judge.  Action  by  A.  E.  Stuart  against  Wallis. 
Landes  &  Co.  There  was  a  judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed.  David- 
son, Minor  &  Hawkins,  for  appellant!.  W.  F. 
Hays,  for  appellee. 

i  Rehearing  denied  May  24,  1S99. 

*  Writ  of  error  denied  by  supreme  court 
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GARRETT.  C.  J.  On  September  18,  1804. 
the  appellants  recovered  a  judgment  against  the 
appellee  in  the  county  court  of  Galveston  county 
in  a  suit  for  the  value  of  merchandise  sold  by 
them  to  the  latter.  The  appellee  filed  this  suit 
on  May  31,  1807,  to  set  aside  that  judgment. 
The  only  ground  alleged  in  the  petition  for  set- 
ting the  judgment  aside  is  that  appellee  was  a 
minor  at  the  time  of  the  rendition  thereof,  and 
that  the  merchandise  sold  to  him  by  the  appel- 
lants was  not  necessaries,  but  was  bought  by 
him  for  the  purpose  of  carrying  on  business  as  a 
merchant.  The  petition  shows  that  the  appellee 
became  of  age  on  May  14,  1897,  and  that  for 
some  time  pnor  thereto  he  had  not  had  posses- 
sion of  said  goods,  nor  any  of  the  proceeds  there- 
of. Demurrers  to  the  petition  were  overruled 
by  the  court  and  judgment  was  rendered  in  fa- 
vor of  the  appellee  on  the  evidence  after  the  ver- 
dict of  a  jury.  Judgments  against  infants  are 
voidable  only,  and  not  void.  They  can  only  be 
reversed  or  set  aside  on  appeal  or  writ  of  error, 
or  other  direct  proceeding.  It  is  the  duty  of  the 
court,  when  a  suit  is  brought  against  a  minor, 
to  appoint  a  guardian  ad  litem  to  represent  his 
interest  and  defend  the  suit  in  his  behalf.  But 
if  the  court  should  fail  to  do  so,  and  judgment 
should  be  rendered  against  the  minor  without  the 
appointment  of  a  guardian  ad  litem  to  represent 
him,  the  judgment  would  be  voidable  only  in  a 
direct  proceeding,  and  not  subject  to  collateral 
attack,  although  the  record  should  show  that  he 
was  a  minor  for  whom  no  guardian  ad  litem 
had  been  appointed.  Montgomery  v.  Carlton,  56 
Tex.  361;  Martin  v.  Weyman,  20  Tex.  468;  10 
Enc.  PI.  &  Prac.  702,  703.  And  although  the 
record  should  fail  to  disclose,  as  in  the  case 
now  before  the  court,  that  the  defendant  was  a 
minor,  the  rule  would  be  the  same.  This  suit, 
however,  is  not  a  collateral  attack  upon  the 
judgment  which  the  appellee  sought  to  set 
aside.  It  is  a  direct  proceeding,  and  as  such 
finds  recognition  in  the  practice  m  the  courts  of 
this  state.  Hridenheimer  v.  Loring,  6  Tex.  Civ. 
App.  560,  28  S.  W.  99;  Best  v.  Nix,  6  Tex. 
Civ.  App.  349,  26  S.  W.  130.  It  may  be  main- 
tained by  a  party  when  a  judgment  has  been 
obtained  against  him  by  fraud,  upon  showing 
such  fact,  and  that  he  has  a  good  defense  to  the 
suit,  or  a  meritorious  cause  of  action.  In  this 
case  all  that  the  appellee  relied  upon  to  have 
the  judgment  against  him  set  aside  was  the  fact 
of  his  minority  at  the  time  it  was  rendered,  and 
at  the  time  that  he  purchased  the  goods.  Free- 
man, in  his  work  on  Judgments,  says:    "If  an 


absolute  decree  is  made  agninst  an  infant,  he 
is  as  much  bound  as  a  person  of  full  age.  and 
will  not  be  permitted  to  dispute  the  decree, 
except  upon  the  same  grounds  which  would  be 
available  if  he  were  an  adult."  (4th  Ed.)  §  151. 
Also,  at  section  513,  in  discussing  relief  in  eq- 
uity: "But  the  better  opinion  is  that  an  infant 
defendant  is  as  much  bound  by  a  decree  in  eq- 
uity as  a  person  of  full  age.  Therefore,  if  there 
be  an  absolute  decree  made  against  a  defendant 
who  is  under  age,  he  will  not  be  permitted 
to  dispute  it,  unless  upon  the  same  grounds  as  an 
adult  might  have  disputed  it, — such  as  fraud,  col- 
lusion, or  error."  See,  also,  the  case  of  Cohee 
v.  Baer,  134  Ind.  375,  32  N.  E.  920.  According 
to  the  practice  in  this  state,  the  judgment  may 
be  attacked  for  fraud,  collusion,  accident,  or  mis- 
take by  a  petition  in  the  nature  of  a  bill  of  re- 
view to  set  it  aside.  For  error  it  may  be  re- 
versed on  appeal  or  writ  of  error  prosecuted  un- 
der the  statute.  It  has  been  said  that  in- 
fancy is  a  plea  of  personal  privilege,  and  may 
be  waived.  10  Enc.  PI.  &  Prac.  692,  and  note 
3.  It  follows  that  the  court  below  should  have 
sustained  the  appellants'  general  demurrer.  An 
examination  of  the  evidence  adduced  on  the 
trial  fails  to  disclose  any  fact  which,  if  found  to 
he  true  by  the  jury,  would  sustain  a  judgment  in 
the  appellee's  favor.  No  fraud  whatever  was 
practiced  upon  him  In  the  procurement  of  the 
judgment.  He  was  18  years  of  age, — above  the 
age  of  discretion, — and  was  engaged  in  business 
as  a  retail  merchant;  and,  although  the  appel- 
lants may  have  known  that  he  was  a  minor  when 
they  sold  him  the  goods  and  when  they  brought 
their  suit,  they  practiced  no  fraud  upon  him,  for 
he  was  duly  served  with  process,  and  knew  that 
he  was  bound  to  answer  and  plead  his  minority  if 
he  wished  to  avail  himself  of  the  defense.  Such 
being  the  state  of  the  case,  there  is  no  reason 
why  it  should  be  remanded  for  a  new  trial.  The 
judgment  of  the  court  below  will  therefore  be  re- 
versed, and  judgment  will  be  here  rendered  in 
favor  of  the  appellants.   Reversed  and  rendered. 

On  Motion  for  Rehearing. 
(May  4,  1899.) 
Pending  a  motion  for  a  rehearing  in  this  case, 
we  certified  the  questions  therein  to  the  supreme 
court  for  decision.  The  answers  of  that  court 
were  favorable  to  the  appellee.  See  opinion  of 
the  supreme  court,  delivered  April  10,  1899.  50 
S.  W.  567.  The  motion  for  a  rehearing  will 
therefore  be  granted,  and  the  judgment  of  the 
court  below  will  be  affirmed.  Affirmed. 


End  of  Oases  in  Vol.  5L 
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ABANDONMENT. 

Of  homestead,  see  "Homestead,"  I  4. 

ABATEMENT  AND  REVIVAL 

Survival   of   action   for   causing  death,  see 
"Death,"  §  2. 

f  1.  Death  of  party  and  revival  of  ac- 
tion. 

A  complaint  is  properly  dismissed  where  com- 

Slainant  has  failed  to  revive  the  action  against 
efendant's  successor,  under  Mansf.  Dig.  Ark.  { 
5246,  within  a  year  after  his  death  was  suggest- 
ed of  record.— Bell  v.  Eddy  (Ind.  T.)  959. 

ABSENCE. 

Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  |  2. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  I  6. 

ACCESSORIES. 

Discharge  of  on  death  of  principal  before  In- 
dictment, see  "Criminal  Law,"  f  1. 

ACCIDENT. 

Ground  for  new  trial,  see  "New  Trial,"  I  1. 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  |  12. 

ACCORD  AND  SATISFACTION. 

See  "Compositions  with  Creditors." 

The  payment  of  half  a  debt  is  no  consideration 
for  a  release  of  the  other  half.— Cox  v.  Adels- 
dorf  (Ky.)  616. 

The  payment  of  a  smaller  sum  than  is  un- 
questionably due,  with  no  other  element  of  ac- 
cord in  the  transaction,  is  not  a  satisfaction  of 
the  debt,  even  though  accepted  as  such  at  the 
time.— Wetmore  v.  Crouch  (Mo.)  738. 


Accounting 
ship,"  |  8. 


ACCOUNT. 

between  partners,  see  "Partner- 

ACCRUAL. 

Of  right  of  action,  see  "Limitation  of  Actions," 
{  2. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  f  3. 

f  1.   Nature  and  necessity. 

A  faulty  acknowledgment  held  not  to  affect 
the  conveyance  between  tho  parties  themselves. 
—Staples  v.  Sbackleford  (Mo.)  1032. 


51  S.W.-72 


|  8.   Taking  and  certificate. 

Under  Sayles'  Civ.  St.  art.  4617,  acknowledg- 
ment of  a  deed  by  a  corporation,  by  its  vice  presi- 
dent and  secretary,  held  a  substantial  compliance 
with  the  statute.— Zimpleman  v.  Stamps  (Tex. 
Civ.  App.)  341. 

Conveyance  being  regular  on  its  face,  improp- 
er taking  of  wife's  acknowledgment  cannot  af- 
fect one  taking  mortgage  from  grantee.— Forbes 
v.  Thomas  (Tex.  Civ.  App.)  1097. 

ACTION. 

See  "Pleading";  "Removal  of  Causes"; 
"Trial." 

Accrual,  see  "Limitation  of  Actions,"  |  2. 

Against  corporation,  see  "Corporations,"  {  2. 

 state,  see  "States,"  f  3. 

By  or  against  infant,  see  ''Infants,"  f  2. 

Cancellation  of  written  instrument,  see  "Cancel- 
lation of  Instruments." 

Civil  damages  for  sale  of  liquors,  see  "Intoxi- 
cating Liquors,"  §  4. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  §  2. 

Conspiracy  as  cause  of  action,  see  "Conspira- 

Counterclaim,  see  "Set-Off  and  Counterclaim." 
Criminal  prosecutions,  see  "Criminal  Law." 
Dismissal  of,  see  "Dismissal  and  Nonsuit,1'  g  1. 
Establishment  and  enforcement  of  trust,  see 

"Trusts,"  (  4. 
For  breach  of  contract,  see  "Contracts,"  |  4. 

 of  sale,  see  "Sales,"  f  5. 

For  breach  of  covenants,  see  "Covenants,"  f  2. 
  of  promise  of  marriage,  see  "Breach  of 

Marriage  Promise." 
 of  warranty  of  Bale  of  goods,  see  "Sales," 

I  6. 

Foreclosure  of  mortgage,  see  "Mortgages,"  I  8. 

For  false  imprisonment,  see  "False  Imprison- 
ment," |  1. 

  representations,  see  "Fraud,"  I  2. 

For  partition,  see  "Partition,"  §  1. 

For  personal  injuries,  see  "Master  and  Serv- 
ant," i  8. 

For  rent,  see  "Landlord  and  Tenant,"  |  5. 

For  specific  performance,  see  "Specific  Per- 
formance," I  1. 

For  taking  of  or  injury  to  property  in  exercise 
of  power  of  eminent  domain,  see  "Eminent 
Domain,"  §  3. 

For  wrongful  execution,  see  "Execution,"  I  6. 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Necessity  to  revive  action  upon  death  of  party, 
see  "Abatement  and  Revival,"  I  1. 

Notice  of  action,  see  "Process,"  f  1. 

On  bill  or  note,  see  "Bills  and  Notes,"  |  4. 

On  bonds,  see  "Bonds,"  |  8. 

On  insurance  policy,  see  "Insurance,"  I  9. 

On  judgment,  see  Judgment."  g  11. 

Partnership  accounting,  see   Partnership,"  J  3. 

Personal  injuries,  see  Railroads,"  g  4. 

Proceedings  incident  to  action,  see  "Continu- 
ance"; "Execution." 

 to  set  aside  judgment,  see  "Judgment," 

f  6. 

Reformation  of  written  instrument,  see  "Refor- 
mation of  Instruments." 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror" ;  "New  Trial." 

Set-off,  see  "Set-Off  and  Counterclaim." 
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Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  i  3. 

Submission  of  controversy  to  court  without  ac- 
tion, see  "Submission  of  Controversy." 

Suits  in  equity,  see  "Equity." 

  in  justices'  courts,  see  "Justices  of  the 

Peace,"  §  2. 

To  recover  taxes,  see  "Taxation,"  |  8. 

To  try  title  to  land,  see  "Trespass  to  Try  Title." 

|  1.    Grounds  and  conditions  precedent. 

A  receiver  having  refused  to  sue  the  sureties 
of  his  predecessor,  the  court  was  authorized,  un- 
der Civil  Code  Prac.  {  25,  to  empower  one  of  the 
creditors  to  sue  for  himself  and  the  other  credit- 
ors, who  were  numerous.— H.  B.  Claflin  Co.  v. 
Gibson  (Ky.)  439. 

|  Z.  Consolidation. 

The  consolidation  of  certain  actions  held  prop- 
er, as  being  intimately  connected.— Herring  v. 
Herring  (Tex.  Civ.  App.)  863. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  1 1. 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see 
^'Judgment,"  H  9,  10. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 
"Assignments  for  Benefit  of  Creditors."  8  8. 

  of  decedent,  see  "Executors  and  Adminis- 
trators." 

  of  ward,  see  "Guardian  and  Ward,"  I  2. 

Of  property  by  receiver,  see  "Receivers,"  |  2. 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  |  5. 

ADULTERY. 

The  variance  is  fatal  where  the  indictment 
charges  adultery  without  living  together,  and  the 
proof  shows  it  by  living  together.— Wood  v. 
State  (Tex.  Or.  App.)  235. 

ADVANCEMENTS. 

See  "Descent  and  Distribution,"  f  2. 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

f  1.    Nature  and  requisite*. 

Though  the  husband,  for  30  years  after  the 
execution  to  him  of  a  deed  by  commissioners  pur- 
suant to  a  judgment  allowing  him  land  belong- 
ing to  his  wife,  was  in  possession  of  the  land, 
yet  as  it  does  not  clearly  appear  that  he  did  not 
during  the  lifetime  of  his  wife  claim  the  land 
by  virtue  of  his  marital  right,  and  after  her 
death  by  virtue  of  his  title  by  curtesy,  his  pos- 
session cannot  be  regarded  as  adverse.— Black 
v.  Black  (Ky.)  456. 

One  who  has  open,  continuous,  and  notorious 
possession  for  over  10  years,  and  who  claimed 
the  land,  held  to  have  acquired  title  by  adverse 
possession,  though  the  defendant  allowed  adjoin- 
ing owners  to  cultivate  a  part  of  Its  right  of  way, 
and  did  not  consider  such  use  adverse  unless  so 
notified.— Texas  &  P.  Ry.  Co.  v.  Maynard  (Tex. 
Civ.  App.)  255. 

That  adverse  possession  was  under  mistaken 
belief  that  land  was  covered  by  deed  held  imma- 
terial.—Jayne  v.  Hanna  (Tex.  Civ.  App.)  296. 


ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  |  1. 

AFFIDAVITS. 

Sufficiency  of  affidavit  of  attachment,  see  "At- 
tachment," f  1. 

AFFRAY. 

Personal  rencounter  in  a  public  road  held  an 
affray.— Piper  v.  State  (Tex.  Cr.  App.)  1118. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel,"  f  2. 

AGENCY. 

See  "Principal  and  Agent" 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  |  8. 

ALIMONY. 

See  "Divorce,"  |  2. 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  of  dece- 
dent, see  "Executors  and  Administrators," 
18. 

AMENDMENT. 

Of  indictment,  see  "Indictment  and  Informa- 
tion," S  4. 
Of  pleading,  see  "Pleading,"  I  4. 
Of  process,  see  "Process,"  }  2. 
Of  statute,  see  "Statutes,"  I  4. 

AMOUNT  IN  CONTROVERSY. 

As  affecting  jurisdiction  on  appeal,  see  "Appeal 
and  Error,"  1 1. 

ANIMALS. 

Injuries  from  operation  of  railroad,  see  "Rail- 
roads," S  4. 

ANSWER. 

In  pleading,  see  "Pleading,"  |  2. 

APPEAL  AND  ERROR. 

See  "Exceptions,  Bill  of;  "New  Trial." 
Appeal  from  forfeiture  of  bail  bond,  see  "Bail" 
t  1* 

Jurisdiction  of  supreme  court  to  review  certio- 
rari proceedings,  see  "Certiorari,"  $  1. 

Review  of  criminal  prosecutions,  see  "Criminal 
Law,"  §§  29-33;  ^Homicide,"  I  12. 

f  1.  Decisions  reviewable. 

A  judgment  as  to  part  of  the  defendants  only 
held  not  final  and  appealable.— Case  v.  Ingle 
and.  T.)  958. 

No  appeal  can  be  taken  from  an  order  sustain- 
ing a  demurrer.— Case  v.  Ingle  (Ind.  T.)  998. 

Under  Act  Cong.  March  1,  1895  (28  Stat. 
695),  plaintiff  cannot  appeal  from  a  judgment  of 
a  United  States  commissioner  dismissing  his  ac- 
tion, though,  the  amount  sued  for  exceeded  $20. 
—Baldwin  v.  Farris  (Ind.  T.)  1077. 

Plaintiff  cannot  appeal  from  a  judgment  of  a 
United  States  commissioner  that  he  take  noth- 
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ing,  and  that  defendant  recover  costs,  under 
Act  Cong.  March  1,  1895  (28  Stat.  695).— Mor- 
row t.  Burner  (Ind.  T.)  1078. 

As  the  law  fixing  the  minimum  jurisdiction  of 
the  court  of  appeals  at  $200  took  effect  in  June, 
189S,  no  appeal  lies  from  a  judgment  for  less 
than  $200  rendered  in  October,  1898.— Caldwell's 
Adm'r  v.  Hampton  (Ky.)  174. 

No  appeal  lies  from  an  order  granting  a  new 
trial,  the  order  not  being  a  final  one.— Kemery's 
Adm'r  v.  Louisville  &  N.  R.  Co.  (Ky.)  804. 

An  order  setting  aside  a  nonsuit  is  appealable, 
under  Rev.  St.  1889,  §  2246.  authorizing  an  ap- 
peal from  "an  order  granting  a  new  trial."— 
Coatney  v.  St  Louis  &  S.  F.  By.  Co.  (Mo.) 

1036. 

Decree  held  not  final  and  appealable.— Fish- 
er v.  Fisher  (Tenn.  Ch.  App.)  987. 

f  2.    Presentation   and   reservation  In 
lower  court  of  grounds  of  review. 

The  objection  that  the  damages  are  excessive 
cannot  be  urged  on  appeal  where  not  made  a 
ground  of  the  motion  for  a  new  trial.— Sparks 
v.  Robinson  (Ark.)  460. 

Objection  to  a  special  judge  on  the  ground 
that  he  was  not  properly  selected  is  waived,  un- 
less made  in  the  lower  court.— Salyer  v.  Napier 
(Ky.)  10. 

A  judgment  will  not  be  reversed  because  it 
was  rendered  before  the  action  stood  regularly 
for  trial,  where  no  motion  to  vacate  it  was  made 
in  the  lower  court  within  the  time  required  by 
Cir.  Code,  |  619.— Wooldridge  v.  Harding  (Ky.) 
162. 

A  judgment  in  an  action  in  equity,  though  up- 
on legal  issues,  may  be  reviewed  on  appeal  with- 
out a  motion  for  new  trial.— McCormick  Harvest- 
ing Mach.  Co.  v.  Martin  (Ky.)  315. 

Though  statements  of  counsel  as  to  the  wealth 
of  defendant  corporation  were  improper,  as  de- 
fendant, though  objecting,  did  not  ask  the  court 
to  make  any  ruling  on  the  matter,  and,  as  the 
statement  did  not  affect  the  verdict,  a  new  trial 
will  not  be  granted.— Louisville  &  N.  R.  Co.  v. 
McEwan  (Ky.)  619. 

Where  no  objection  was  made  to  remarks  of 
counsel  in  argument,  because  the  presiding  judge 
was  temporarily  absent  from  the  court  room,  an 
agreement  recited  in  the  bill  of  exceptions  that 
the  objection  shall  be  considered  as  having  been 
made  does  not  authorize  the  court  to  consider 
the  remarks  of  which  complaint  is  made. — Shel- 
byville  &  Eminence  Turnpike  Co.  v.  Louisville 
&  N.  R.  Co.  (Ky.)  805. 

A  judgment  m  an  action  in  equity,  though  up- 
on legal  issues,  may  be  reviewed  on  appeal  with- 
out a  motion  for  new  trial.— McCormick  Har- 
vesting Mach.  Co.  v.  Martin  (Ky.)  1021. 

Error  in  awarding  a  change  of  venue  cannot  be 
corrected  unless  excepted  to  in  the  court  which 
ordered  the  change.— State  ex  rcl.  Herriford  v. 
McKee  (Mo.)  421. 

There  being  no  exceptions  on  the  trial,  no 
motion  for  a  new  trial  or  In  arrest,  and  no  ex- 
ception to  overruling  a  motion  to  recall  an  exe- 
cution and  for  a  receiver,  these  proceedings  can- 
not be  reviewed  by  writ  of  error  sued  out  over 
three  years  afterwards.— Bethnne  v.  Cleveland, 
St.  L.  &  K.  O.  Ry.  Co.  (Mo.)  465. 

Admission  of  unnecessary  evidence  held  not  er- 
ror, where  no  objection  was  made  thereto. — May 
v.  Crawford  (Mo.)  693. 

That  no  objections  were  taken  to  the  peti- 
tion before  judgment  will  incline  the  court  not 
to  sustain  an  objection  taken  thereafter  that 
it  was  insufficient  to  warrant  recovery. — Bialek 
▼.  Richmond  (Tex.  Civ.  App.)  47. 

Failure  to  require  jury  to  itemize  their  verdict 
cannot  be  complained  of,  where  no  request  was 


made  or  objection  taken.— Jones  v.  Roach  (Tex. 
Civ.  App.)  649. 

Insufficiency  of  the  evidence  to  support  the 
verdict  will  not  be  considered,  where  the  atten- 
tion of  the  trial  court  was  not,  in  the  motion  for 
a  new  trial,  called  to  such  deficiency. — Herring 
v.  Herring  (Tex.  Civ.  App.)  865. 

{  3.  Parties. 

Persons  interested  who  file  a  remonstrance  in 
such  proceeding,  as  provided  by  Ky.  St.  §  2390, 
become  parties  to  the  proceeding,  and  are  neces- 
sary parties  to  an  appeal  to  the  circuit  court,  and 
must  be  served  with  process. — In  re  Wilson  (Ky.) 
149. 

Where  the  plaintiff  in  a  judgment  dies  after 
an  appeal  has  been  granted  therefrom,  the  de- 
fendant may  abandon  that  appeal,  and  have  an 
appeal  granted  by  the  clerk,  against  plaintiff's  ex- 
ecutor, without  revivor.  —  Magee  v.  Frazier's 
Ex'r  CKy.)  174. 

Where  the  plaintiff  died  pending  an  appeal 
from  a  judgment  in  her  favor,  it  was  not  error, 
after  reversal  of  the  judgment,  to  revive  the 
action  in  the  name  of  her  administrator,  al- 
though more  than  a  year  had  elapsed  since  her 
death;  the  delay  being  due  to  the  failure  of  de- 
fendant to  file  the  mandate  promptly.— Harrison 
v.  Taylor's  Adm'r  (Ky.)  193. 

Assignees  of  an  interest  in  the  cause  of  ac- 
tion, to  whom  the  court  has  ordered  the  judg- 
ment shall  be  paid  to  the  extent  of  their  interest, 
held  proper  parties  to  a  writ  of  error  on  the 
judgment— Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Mitchell 
(Tex.  Civ.  App.)  662. 

I  4.    Requisites    and    proceeding;*  for 
transfer  of  eanse. 

Record  held  to  show  that  a  motion  for  new 
trial  was  filed  within  four  days  after  trial,  as  re- 
quired by  Rev.  St.  1889,  }  2243.— Young  v. 
Downey  (Mo.)  761. 

A  writ  of  error  dismissed  for  failure  to  pro- 
ceed in  time.— Kendall  State  (Tex.  Civ.  App.) 
1102. 

81  5, 6.  Record  and  proceeding!  not  in 
record — Matters  to  be  shown  by 
_  record. 

Filing  a  bill  of  exceptions  without  a  statement 
of  the  record  and  proceedings  in  the  cause  is  in- 
sufficient, under  Rev.  St  1889,  |  2263.— Law- 
son  v.  Mills  (Mo.)  678. 

Where  the  bill  of  exceptions  was  filed  after 
the  trial  term,  the  transcript  of  the  record  on 
appeal  must  show  that  the  time  for  filing  it  was 
extended.— Lawson  v.  Mills  (Mo.)  678. 

|  7.  —  Scope  and  contents  of  record. 

Evidence  in  the  transcript  held  not  a  part  of 
the  record,  when  not  incorporated  in  bill  of  ex- 
ceptions.— Brown  v.  Woolsey  (Ind.  T.)  965. 

A  motion  in  arrest  of  judgment  cannot  be  con- 
sidered on  appeal,  where  it  is  not  set  forth  in  a 
bill  of  exceptions,  and  the  record  does  not  show 
when  it  was  filed  or  when  it  was  overruled.— 
Young  v.  Downey  (Mo.)  751. 

A  judgment  overruling  defendant's  plea  of 
privilege  will  not  be  revised  where  the  evidence 
is  not  preserved  by  bill  of  exceptions.— Campbell 
v.  Catcs  (Tex.  Civ.  App.)  268. 

|  8.    Necessity  of  bill  of  exceptions 

case,  or  statement  of  facts. 

The  ruling  of  a  trial  court  on  motion  to  dis- 
miss cannot  be  reviewed  in  the  absence  of  a 
bill  of  exceptions.— Bell  v.  Eddy  (Ind.  T.)  959. 

The  refusal  to  submit  a  jury  case  on  special 
issues  cannot  be  reviewed  in  the  absence  of  a 
bill  of  exceptions.— Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Cody  (Tex.  Sup.)  329. 

The  exception  noted  in  the  judgment  refusing 
a  continuance  will  not  supply  the  place  of  a  prop- 
er bill  of  exceptions.— Simpson  v.  Texas  Tram  & 
Lumber  Co.  (Tex.  Civ.  App.)  665. 
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An  assignment  of  error  will  be  overruled  where 
the  statement  of  facts  is  insufficient  to  show 
whether  injury  resulted  from  the  matter  com- 
plained of.— Herring  v.  Herring  (Tex.  Civ.  App.) 


I  9.   —  Contents,  making,  and  settle- 
ment of  case  or  statement  of  facta. . 

While  the  record  proper  must  show  the  filing 
of  the  bill  of  exceptions,  the  record  entries  need 
not  be  set  out  in  full  in  the  abstract;  a  narra- 
tive of  the  several  steps  taken  is  sufficient. — 
Ricketts  v.  Hart  (Mo.)  825. 

Where  appellant  files  statement  in  time,  and 
court  prepares  one  after  many  months,  it  will  be 
disregarded,  and  judgment  reversed.— Walton  v. 
Prigmore  (Tex.  Civ.  App.)  352. 

Evidence  held  insufficient  to  show  diligence  ex- 
cusing failure  to  file  statement  of  facts  until 
two  days  after  the  statutory  time.— Moody  v. 
First  Nat  Bank  (Tex.  Civ.  App.)  523.  . 

A  statement  of  facts  on  appeal  will  not  be 
stricken  as  unnecessarily  voluminous,  where  the 
prevailing  party  refuses  to  agree  to  a  shorter 
statement,  which  plaintiff  in  error  tenders  him. — 
Gulf.  C.  &  S.  F.  Hy.  Co.  t.  Mitchell  (Tex.  CSv. 
App.)  662. 

1 10.  —  Abstracts  of  record. 

Where  no  printed  abstract  has  been  filed,  as 
required  by  supreme  court  rules,  the  appeal  will 
be  dismissed.— Foster  v.  Vernon  County  (Mo.) 
725. 

111.  —  Questions  presented  for  review. 

Record  on  appeal  held  insufficient  to  justify 
the  court  in  saying  the  trial  court  erred  in  en- 
tering judgment  in  condemnation  proceedings 
without  deducting  the  amount  already  paid. — St. 
Louis  &  K.  C.  Ry.  Co.  v.  Russell  (Mo.)  1030. 

Supreme  court,  on  motion  for  rehearing,  after 
answering  a  question  certified  by  the  court  of 
civil  appeals  as  to  the  construction  of  Rev.  St 
art.  1333,  held  to  have  no  jurisdiction  to  deter- 
mine whether  amendment  of  May  12,  1899, 
should  be  applied  as  the  law  of  the  case. — Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Jackson  (Tex. 
Sup.)  330. 

Where  the  evidence  in  a  proceeding  for  rein- 
statement of  a  case  is  not  in  the  record,  the  or- 
der reinstating  the  case  cannot  be  reviewed,  al- 
though the  reasons  given  by  the  court  may  not 
seem  sufficient. — Ragsdale  v.  Groos  (Tex.  Civ. 
App.)  256. 

Error  in  refusing  continuance  cannot  be  con- 
sidered, where  the  record  does  not  show  appli- 
cation, and  that  it  was  called  to  the  court's  at- 
tention.— Bumpass  v.  Anderson  (Tex.  Civ.  App.) 
1103. 

{12.  Assignment  of  errors. 

An  objection  that  there  is  no  evidence  to  sus- 
tain a  finding  cannot  be  considered  when  not  as- 
signed as  error. — Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Clark  (Tex.  Civ.  App.)  276. 

An  assignment  of  error  dealing  with  two  dis- 
tinct propositions  cannot  be  considered. — Fouke 
v.  Brengfe  (Tex.  Civ.  App.)  519. 

In  a  suit  to  foreclose  tax  lien,  the  question  of 
sufficiency  of  description  of  property  will  not  be 
considered  when  first  raised  on  appeal,  without 
assignment  of  error.— Turner  v.  City  of  Houston 
(Tex.  Civ.  App.)  642. 

The  appellate  court  may  show  a  reason  not 
relied  on  by  appellant  in  the  assignment  of  er- 
rors in  his  brief,  against  the  giving  of  a  certain 
instruction.— Abilene  Live-Stock  Co.  v.  Guinn 
(Tex.  Civ.  App.)  885. 

113.  Briefs. 

Failure  of  plaintiff  in  error  to  file  his  brief 
within  the  time  required  held  not  ground  for  dis- 
missing the  appeal.— Gulf.  C.  &  S.  F.  Ry.  Co.  v. 
Mitchell  (Tex.  Civ.  App.)  062. 


1 14.  Dismissal,   withdrawal,   or  aban- 
donment. 

Where  no  appeal  bond  was  filed  with  the  clerk 
of  the  circuit  court,  as  required  by  Ky.  St-  { 
2396,  it  was  proper  to  dismiss  an  appeal  from  an 
order  of  the  county  court  in  a  proceeding  to  ap- 
point viewers  to  view  a  proposed  drainage  ditch. 
—In  re  Wilson  (Ky.)  149. 

Where  defendant  executes  a  supersedeas  bond 
reciting  that  he  "has  taken  an  appeal,"  but  fails 
to  file  the  transcript  in  time,  the  court  will, 
where  the  judgment  does  not  show  that  an  appeal 
was  granted,  presume  that  it  was  granted  by  a 
separate  order,  for  the  purpose  of  taking  juris- 
diction of  a  motion  by  appellee  to  dismiss  the  ap- 
peal.—Dearing  v.  Wilcoxen  (Ky.)  159. 

Where  the  question  of  the  sufficiency  of  a 
guardian's  bond  is  nt  issue,  a  motion  by  a  cred- 
itor to  dismiss  the  writ  of  error  because  his 
claim  against  the  estate  has  since  been  paid  will 
be  overruled,  as  the  claim  against  the  estate 
was  never  in  controversy.— Less  v.  Ohio  (Tex. 
Sup.)  502. 

Where  attorney  wishes  to  withdraw  motion  to 
dismiss,  he  must  do  so  by  motion,  and  the 
scratching  off  of  his  name  by  the  clerk  is  in- 
sufficient—Kendall v.  State  (Tex.  Civ.  App.) 
1102. 

{15.  Hearing  and  rehearing. 

It  is  too  late,  on  a  motion  for  rehearing  of  the 
appeal  from  a  dismissal  of  a  bill  against  defend- 
ants in  adverse  possession,  to  complain  that  the 
cause  was  not  transferred  to  law  docket. — Burke 
v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.)  458. 

{16.  Review— Scope  and  extent  in  gen- 
eral. 

Where  a  directed  verdict  is  proper,  it  makes 
no  difference  that  a  wrong  reason  was  assigned 
for  directing  it— Woiten  v.  American  Union 
Life  Ins.  Co.  (Tex.  Civ.  App.)  1105. 

{17.           Parties  entitled  to  allege  error. 

A  plaintiff,  stating  that  he  believed  that  he 
was  not  entitled  to  certain  relief,  cannot  com- 
plain of  the  court's  failure  to  give  it — Cotton  v. 
Rand  (Tex.  Civ.  App.)  65. 

{18.  —  Presumptions. 

Where  bill  of  exceptions  fails  to  present  all 
the  evidence,  presumption  is  that  the  judgment 
was  supported  by  the  evidence.— Brown  v/wool- 
sey  (Ind.  T.)  965. 

Where  addition  to  note  after  delivery  of  name 
of  signer  will  release  sureties,  their  consent  win 
be  presumed  in  support  of  a  judgment  against 
them,  there  being  no  finding  as  to  such  consent. 
—Connor  v.  Thornton  (Tex.  Civ.. App.)  354. 

In  the  absence  of  a  statement  of  facts,  it  will 
be  presumed  that  facts  relied  on  by  appellant 
were  not  proved.— Missouri,  K.  &  T.  Ry.  Co.  of 
TexaB  v.  Cock  (Tex.  Civ.  App.)  354. 

Every  intendment  in  favor  of  a  judgment 
must  be  indulged  where  there  is  no  statement 
of  the  facts  in  evidence  nor  the  judge's  conclu- 
sions of  facts  or  law  in  the  transcript  on  appeal 
from  a  refusal  to  set  it  aside. — Colbert  v.  Brown 
(Tex.  Civ.  App.)  521. 

Where  there  Is  no  statement  of  fact  in  the  rec- 
ord, every  presumption  will  be  indulged  in  fa- 
vor of  proof  of  facts  necessary  to  support  judg- 
ment.—Turner  v.  City  of  Houston  (Tex.  Civ. 
App.)  642. 

When  the  bill  of  exceptions  fails  to  set  forth 
the  grounds  of  a  ruling  excluding  an  amendment 
to  the  pleadings,  the  presumption  is  that  the 
court's  discretion  was  properly  exercised. — Hard 
v.  Texas  Brewing  Co.  (Tex.  Civ.  App.)  883. 

{  18%.  —  Discretion  of  lower  eomrt. 

The  action  of  the  trial  court  in  setting  aside 
the  swearing  of  a  jury,  and  permitting  an 
amended  petition  to  be  filed,  and  continuing  the 
cause,  will  not  be  disturbed  unless  there  has 


INDEX. 


i 


been  an  abuse  of  discretion. — Chesapeake  &  O. 
B.  Co.  t.  Smith  (Ky.)  12. 

Applications  for  continuance  are  addressed  to 
the  discretion  of  the  trial  court,  with  the  exer- 
cise of  which  the  revisory  courts  will  not  in- 
terfere, unless  it  is  abused. — Cooley  v.  Kansas 
City,  P.  &  G.  R.  Co.  (Mo.)  101. 

A  judgment  refusing  to  set  aside  a  default  de- 
cree will  be  affirmed  where  the  evidence  for 
the  motion  does  not  show  abuse  of  discretion- 
Colbert  y.  Brown  (Tex.  Civ.  App.)  521. 

Refusal  of  an  amendment  after  the  parties 
hare  announced  themselves  ready  for  trial  will 
not  be  reviewed  if  abuse  of  discretion  does  not 
clearly  appear,  under  Sayles'  Civ.  St  art.  1188.— 
Hurd  v.  Texas  Brewing  Co.  (Tex.  Civ.  App.) 
883. 

S  19.  —  Questions  of  fact,  verdicts,  and 
findings. 

While  the  court  In  cases  of  serious  doubt  is 
not  inclined  to  disturb  the  judgment  of  a  chan- 
cellor on  appeal,  yet  the  rule  applicable  to  the 
verdict  of  a  jury  that  the  finding  will  not  be  dis- 
turbed unless  palpably  against  the  evidence  does 
not  apply  in  equity  cases.— Boli  v.  Irwin  (Ky.) 
444. 

While  some  weight  will  be  given  on  appeal  to 
the  finding  of  the  chancellor  on  a  question  of 
fact,  yet  the  court  will  consider  the.  evidence, 
and  adjudge  for  itself  the  correctness  of  the 
judgment  appealed  from.— Bardmaker  v.  John- 
son (Ky.)  452. 

The  weight  of  evidence  will  not  be  reviewed 
in  an  action  at  law,  if  the  declarations  of  law 
are  correct. — Johnson  v.  Bowlware  (Mo.)  109. 

On  appeal  in  an  equity  case,  the  supreme  court 
will  review  the  evidence  if  it  is  before  them, 
and  reach  its  own  conclusions  on  the  facts, 
though  the  trial  court  has  made  special  findings 
of  fact— Courtney  v.  Blackwell  (Mo.)  668. 

Where  the  only  question  is  whether  the  evi- 
dence, as  a  matter  of  law,  sustains  the  conclu- 
sion reached  by  the  trial  court,  the  supreme 
court  will  not  interfere,  unless  the  judgment  is 
wholly  unsupported  by  substantial  testimony- 
Cornwall  v.  McFarland  Real-Estate  Co.  (Mo.) 
73(5. 

Where  proof  of  a  material  point  is  not  clear 
and  satisfactory,  the  court  will  affirm  a  decree 
assuming  it  unproved,  where,  under  findings  and 
the  evidence,  it  appears  no  injustice  was  done 
appellant— Ford  v.  Lawrence  (Xenn.  Ch.  App.) 
1023. 

A  concurrent  finding  of  a  master  and  chancel- 
lor on  an  accounting  is  conclusive,  if  there  iff 
material  evidence  to  support  it. — Nance  v.  Cal- 
ender (Tenn.  Ch.  App.)  1025. 

As  to  issues  not  submitted,  the  statute  resolves 
every  fact  in  favor  of  the  judgment. — Ragsdale 
r.  Groos  (Tex.  CSv.  App.)  256. 

A  verdict  is  conclusive  on  the  issue  of  negli- 
gence and  contributory  negligence,  where  the 
evidence  would  have  justified  a  finding  either 
way  on  both  issues.— Houston  &  T.  C.  R.  Co. 
v.  Smith  (Tex.  Civ.  App.)  506. 

§  20.    Harmless  error  in  general. 

A  curtailing  of  the  cross-examination  of  a 
witness  held  not  reversible  error. — Cooley  v. 
Kansas  City,  P.  &  G.  R.  Co.  (Mo.)  101. 

A  failure  to  postpone  the  entry  of  a  decree 
after  trial  on  a  count  until  after  the  trial  on 
another  count,  as  directed  by  Rev.  St.  1889,  J 
2135.  held  harmless  error— Courtney  v.  Black- 
well  (Mo.)  668. 

Aadefendant  offering  to  pay  what  was  due, 
held  not  harmed  by  a  judgment  for  a  less  sum, 
to  be  satisfied  only  out  of  certain  land.— Cot- 
ton v.  Rand  (Tex.  Civ.  App.)  55. 

Where  land  owned  by  co-tenants  was  ad- 
judged subject  to  the  payment  of  services,  held, 


that  a  mistaken  finding  as  to  the  amo 
each  co-tenant's  interest  was  harmless. —  I 
v.  Rand  (Tex.  Civ.  App.)  55. 

An  erroneous  sustaining  of  a  challengi 
juror  is  not  reversible  error,  where  api  i 
did  not  intend  to  permit  the  challenged  i 
to  sit  in  the  case.— Houston  &  T.  C.  R. 
Smith  (Tex.  Civ.  App.)  506. 

i  SI.    Harmless  error  In  rnlint 

pleadings. 

Where  it  is  manifest  that  a  verdict  was  i 
ed  under  the  first  paragraph  of  the  petitioi 
immaterial  whether  the  second  paragraph 
a  cause  of  action.— Ingram  v.  Turner  (Ky. 

A  party  amending  after  demurrer  sus  i 
cannot  complain  of  the  sustaining  of  the  d  i 
rer. — Simpson  v.  Texas  Tram  &  Lumbe 
(Tex.  Civ.  App.)  655. 

§  22.  —  Harmless  error  In  admlsslt 
-  exclusion  of  evidence. 

Permitting  defendant  to  read  a  witness' 
mony  given  on  a  former  occasion  where  i 
is  no  variance  between  that  given  on  the  ' 
occasions,  and  none  is  claimed,  is  harmlei 
ror.— Hogan  v.  Citizens'  Ry.  Co.  (Mo.)  473. 

Defendant  in  an  action. for  slander,  ii  i 
harmed  by  plaintiffs  testimony  that  he  fail 
procure  employment  by  reason  of  the  sis 
where  no  special  damages  are  allowed  by  n  i 
thereof.— Courtney  v.  Blackwell  (Mo.)  668. 

Where  defendant,  sued  on  a  judgment  a< 
the  rendition  of  the  judgment,  error  in  admi  i 
an  imperfect  transcript  thereof  is  harmlc 
Wonderly  v.  Lafayette  County  (Mo.)  745. 

Admission  of  secondary  evidence  without  i 
laying  predicate  held  harmless.— Ridgewa 
Herbert  (Mo.)  1040. 

It  is  not  reversible  error  for  a  chancellc 
reject  evidence  offered  to  sustain  an  immat 
issue—  Duffleld  v.  Spence  (Tenn.  Ch.  App.)  i 

The  erroneous  admission  of  evidence  is  hi  : 

less  where  the  result  would  be  the  same  il  . 

evidence  was  rejected.  —  National  Wall-P  : 

Co.  v.  Fourth  Nat.  Bank  (Tenn.  Ch.  App.)  1  ! 

Where  defendant's  witness  testified  that  I 
schedule  time  for  defendant's  train  might  1  i 
been  30  miles  per  hour,  evidence  on  cross-ei 
ination  that,  according  to  the  schedule  of  1 
year  before, — not  shown  to  be  the  same,— it 
a  little  less  than  30  miles  per  hour,  is  harm 
—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Clark  ('. 
CSv.  App.)  276. 

Testimony  of  one  not  shown  to  be  acquaii 
with  the  rules  of  defendant  railroad  compt 
as  to  its  rules,  is  harmless,  where  there  is  ot 
testimony  to  the  same  effect— Galveston,  H 
S.  A.  Ry.  Co.  v.  Clark  (Tex.  Civ.  App.)  276. 

Error  in  admitting  testimony  is  harmless  wl 
there  is  other  competent  testimony  to  the  si 
effect— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  CI 
(Tex.  Civ.  App.)  276. 

Error  in  admitting  evidence  is  not  prejudi 
where  the  same  facts  were  testified  to  by  am 
er.— Campbell  v.  Antis  (Tex.  Civ.  App.)  343. 

Admission  of  evidence  will  not  be  review 
where  it  is  not  shown  to  be  prejudicial. — Sii 
son  v.  Texas  Tram  &  Lumber  Co.  (Tex.  ( 
App.)  655. 

There  was  no  harm  in  permitting  a  witni 
deposition  to  be  read,  where  be  afterwards 
peared  and  testified. — Missouri,  K.  &  T.  Ry. 
of  Texas  v.  St.  Clair  (Tex.  Civ.  App.)  666. 

Admission  of  evidence  of  an  injury  not  pis 
ed  held  harmless,  no  recovery  being  alloi 
therefor— Ft  Worth  &  R.  G.  Ry.  Co. 
White  (Tex.  Civ.  App.)  855. 

Admission  of  immaterial  evidence  held  ha 
less  error.— Blackman  v.  Schierman  (Tex.  ( 
App.)  886. 
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Error  in  Admitting  a  deed  in  trespass  to  try 
title  beyond  the  common  source  held  harmless. 
— Bumpass  v.  Anderson  (Tex.  Civ.  App.)  1103. 

i  23.           Harmless  error  in  Riving  or 

refusing  instructions. 

An  error  in  instructions  as  to  the  measure  of 
damages  on  defendant's  counterclaim  was  harm- 
less, where  the  jury  found  that  he  was  not  dam- 
aged at  all.— Tanlbee  v.  Moore  (Ky.)  564. 

Error  in  a  charge  was  harmless  where  the  jury 
could  not,  under  the  evidence,  have  arrived  at 
any  other  verdict.— King  C.  M.  Hnpgood 
Shoe  Co.  (Tex.  Civ.  App.)  632. 

Where  the  court  submits  a  case  to  the  jury 
on  an  erroneous  theory,  which  is  embodied  in 
the  requested  instructions  of  appellant,  the  error 
is  unavailable.— Croft  v.  Smith  (Tex.  Civ.  App.) 
1089. 

I  24.  —  Subsequent  appeal*. 

The  opinion  on  a  former  appeal  is  not  the  law 
of  the  case  on  a  second  appeal  as  to  issues  made 
for  the  first  time  after  the  return  of  the  case 
to^the  lower  court. — Bridges  v.  McAlister  (Ky.) 

The  appellate  court  cannot,  on  a  subsequent 
appeal,  go  behind  an  order  granting  a  former 
appeal,  to  determine  the  sufficiency  of  the  affi- 
davit for  appeal. — Cooley  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo.)  101. 

I  25.  Determination  and  disposition  of 
cause — Reversal. 

On  an  appeal  from  a  decree  canceling  a  con- 
tract of  sale  in  a  suit  to  enforce  it,  the  court 
may  reverse  the  decree  of  cancellation,  and 
enforce  the  contract  in  a  manner  contrary 
to  appellant's  contention. — Hoover  v.  Binkley 
(Ark.)  73. 

Unless  a  trial  by  jury  to  which  a  party  is  en- 
titled under  Const.  U.  S.  Amend,  art.  7,  is 
waived  in  one  of  the  ways  prescribed  by  Mansf. 
Dig.  §  5148,  a  judgment  without  a  jury,  against 
a  party  who  demanded  it,  will  be  reversed. — 
Warwick  v.  Kingman  (Ind.  T.)  1076. 

Where  a  judgment  dismissing  plaintiff's  pe- 
tition, the  effect  of  which  was  to  discharge  an 
attachment  issued  in  the  action,  was  not  super- 
seded for  more  than  a  year,  a  garnishee  who 
in  the  meantime  had  paid  to  defendant  the 
amount  garnished  in  his  hands  cannot,  on  the 
reversal  of  the  judgment,  be  required  to  ac- 
count to  plaintiff  therefor.— Stephens  v.  Willis 
(Ky.)  9. 

The  allowance  of  interest  from  July,  1891, 
when  interest  from  July,  1896,  only  was  prayed 
for,  Is  a  clerical  misprision,  which  may  be  cor- 
rected on  motion  at  any  time,  and  for  which, 
therefore,  there  can  be  no  reversal.— Salyer  v. 
Napier  (Ky.)  10. 

The  reversal  of  a  judgment  which  has  not 
been  superseded  does  not  give  a  right  of  action 
for  damages  for  acts  done  in  obedience  to  the 
judgment  while  in  force,  the  extent  of  liability 
being  the  duty  to  make  restitution  of  what  has 
been  received  under  the  judgment. — Bridges  v. 
McAlister  (Ky.)  603. 

When  a  petition  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  It  is  er- 
ror on  the  face  of  the  record  for  which  judg- 
ment will  be  reversed,  though  no  objection  was 
made  by  motion  in  arrest  or  for  new  trial  in  the 
trial  court.— State  ex  rel.  Ziegenhein  v.  Thomp- 
son (Mo.)  98. 

A  judgment  will  be  rendered  on  appeal  for  liq- 
uidated damages  for  breach  of  contract,  where 
uncontradicted  evidence  on  two  trials  in  the 
court  below  showed  a  breach  of  the  contract. — 
May  v.  Crawford  (Mo.)  693. 

Evidence  as  to  value  of  building  and  loan  as- 
sociation stock  held  to  raise  issue  of  fact,  pre- 
venting entry  of  judgment  in  supreme  court. — 


Leary  v.  People's  Building,  Loan  tc  Saving 

Ass'n  (Tex.  Sup.)  836. 

The  supreme  court  cannot  enter  judgment  up- 
on a  controverted  issue  of  fact.— Learr  v.  Peo- 
PU^s  Building,  Loan  &  Saving  Ass'n  (Tex.  Sup.) 

A  judgment  disallowing  a  counterclaim,  one 
dollar  of  which  should  have  been  allowed,  will 
not  be  reversed  for  such  error.— Wilson  v.  Viek 
(Tex.  Civ.  App.)  45. 

The  appellate  court  cannot,  on  a  reversal  of  a 
judgment  entered  on  a  general  verdict  for  defend- 
ant in  an  action  on  a  claimant's  bond,  enter  a 
judgment  for  plaintiff,  iu  the  absence  of  a  finding 
of  the  value  of  the  property  described  in  the 
bond.— Taylor  v.  St.  Louis  Type  Foundry  (Tex. 
Civ.  App.)  304. 

The  valuation  placed  upon  property  by  the 
Bheriff  in  proceedings  by  a  third  person  to  gain 
possession  by  means  of  a  claimant's  bond  is  not 
sufficient  to  authorize  an  appellate  court  to  en- 
ter judgment  thereon.— Taylor  v.  St.  Louis  Type 
Foundry  (Tex.  Civ.  App.)  304. 

1 26.  — —  Mandate  and   proceedings  in 
lower  oonrt. 

Where  a  judgment  by  default  has  been  re- 
versed on  defendant's  appeal  because  writ  was 
not  served  on  him,  the  cause  will  be  remanded 
to  the  lower  court  to  proceed  as  if  writ  had 
been  served.— Flowers  v.  Jackson  (Ark.)  462. 

An  omitted  jurat  to  an  affidavit  on  which  an 
appeal  is  granted,  under  Rev.  St.  §  2114,  may 
be  supplied  by  the  trial  court  after  judgment 
of  reversal. — Cooley  v.  Kansas  City,  P.  &  G. 
R.  Co.  (Mo.)  101. 

On  the  second  trial  of  a  case  after  an  appeal, 
the  trial  court  is  bound  by  the  opinion  of  the  su- 
preme court  as  the  law  of  the  case.— May  v. 
Crawford  (Mo.)  693. 

APPEARANCE. 

The  defendants,  in  a  counterclaim  and  cross 

Setition,  entered  their  appearance  by  filing  a 
emurrer  thereto. — Salyer  v.  Napier  (Ky.)  10. 

By  filing  a  general  demurrer  to  the  petition 
at  the  same  time  he  filed  a  special  demurrer  to 
the  jurisdiction,  defendant  entered  his  appear- 
ance, and  waived  objection  to  the  jurisdiction  of 
his  person.— Standard  Furniture  Co.  t.  Stanley 
(Ky.)  611. 

APPLIANCES. 

liability  of  employer  for  defects,  see  "Master 
and  Servant,"  i  2. 


APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  f  1. 
Of  receiver,  see  "Receivers,"  |  L 

ARBITRATION  AND  AWARD. 

§  X«  Award. 

Award  'for  attorney's  fees  held  sufficient, 
without  separately  stating  amounts  due  from 
defendant  in  different  capacities.— Koerner  v. 
Leathe  (Mo.)  96. 

ARGUMENT  OF  COUNSEL 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  20.  • 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  27. 
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ARSON. 

In  a  prosecution  for  burning  a  school  house, 
parol  evidence  that  the  property  wag  a  school 
house,  and  who  was  county  judge,  is  sufficient 
proof  of  ownership,  under  Rev.  St.  arts.  3809, 
3984.— Hester  t.  State  (Tex.  Cr.  App.)  932. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  "Homicide," 
13. 

{  1.    Criminal  responsibility. 

Evidence  held  to  justify  a  verdict  of  aggravat- 
ed assault—  Scroggms  v.  State  (Tex.  Cr.  App.) 
232. 

A  charge  that  there  was  no  present  ability  to 
commit  a  battery  held  properly  refused.— Bristow 
v.  State  (Tex.  Cr.  App.)  393. 

Approaching  another  in  a  threatening  manner 
with  the  hand  in  the  pocket,  and  challenging  him 
to  defend  himself,  held  an  assault.— Bristow  v. 
State  (Tex.  Cr.  App.)  393. 

Exclusion  of  accused's  testimony  to  disprove 
motive  held  error.— Skelton  v.  State  (Tex.  Cr. 
App.)  943. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain/'  §  2. 

Of  damages,  see  "Damages,"  §  6. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  8  6. 

Of  tax,  see  "Taxation,"  {  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  f  12;  "Criminal 
Law,"  f  32. 

ASSIGNMENTS. 

Of  insurance  policy,  see  "Insurance."  |  B, 
Of  lease,  see  'Xandlord  and  Tenant,"  {  3. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

§  1.    Requisites  and  validity. 

The  failure  of  an  assignor  to  state  the  amount 
of  his  indebtedness  to  each  preferred  creditor 
mentioned  in  the  deed  will  not  of  itself  invalidate 
the  assignment— Willey  v.  Reynolds  (Ind.  T.) 
972. 

Deed  held  not  Invalidated  by  stipulation  re- 
quiring release  as  a  condition  of  preference. — 
Robinson  v.  Belt  (Ind.  T.)  975. 

An  assignment  held  not  a  partial  one  because 
by  mistake  it  exempts  property  not  belonging  to 
the  assignor.— Robinson  v.  Belt  (Ind.  T.)  9757 

A  deed  of  assignment  held  not  fraudulent  be- 
cause of  a  claim  of  exemption. — Robinson  v.  Belt 
(Ind.  T.)  975. 

Instrument  construed,  and  held  a  general  as- 
signment.— Westchester  Fire  Ins.  Co.  v.  Black- 
ford (Ind.  T.)  978. 

The  fact  that  insolvent  partners,  after  their 
stock  of  goods  was  destroyed  by  fire,  did  not 
again  engage  in  business  in  their  own  names, 
tends  to  snow  that  payments  made  by  them 
out  of  the  proceeds  of  insurance  on  the  proper- 
ty were  made  in  contemplation  of  insolvency. — 
Cheek  v.  Grahn  (Ky.)  311. 

It  will  be  presumed  that  insolvent  debtors 
knew  of  their  insolvency  at  the  time  of  making 
payments  to  creditors.— Cheek  v.  Grahn  (Ky.) 

Payments  by  insolvent  partners  to  their  indi- 
vidual creditors  with  intention  to  prefer  them 


to  the  exclusion  of  others  will  operate  as  an  as- 
signment for  the  benefit  of  creditors. —Cheek  v. 
Grahn  (Ky.)  311. 

The  fact  that  insolvent  partners  paid  their 
local  creditors  to  the  exclusion  of  foreign  credit- 
ors tends  to  show  that  they  intended  to  give  the 
local  creditors  a  preference.— Cheek  v.  Grahn 
(Ky.)  311. 

A  creditor  is  entitled  to  avail  himself  of  a 
trust  deed  executed  in  hie  behalf  and  that  of 
another  creditor,  though  he  could  have  discover- 
ed with  ordinary  diligence  that  the  claim  of  the 
latter  was  fictitious.— Weaver  v.  Goodman  (Tex. 
Civ.  App.)  860. 

i  2.    Construction  and  operation  in  gen- 
eral. 

Policies  of  life  insurance,  having  no  withdraw- 
al or  pecuniary  value  at  the  date  of  a  general 
assignment  by  the  insured  for  the  benefit  of  his 
creditors,  did  not  pass  thereunder. — Barbour's 
Adm'r  v.  Larue's  Assignee  (Ky.)  5. 

i  3.    Administration  of  assigned  estate. 

Assignee  cannot  sue  without  giving  the  bond 
and  filing  the  inventory  required  by  statute.— 
Westchester  Fire  Ins.  Co.  v.  Blackford  (bid,  T.) 
978. 

The  county  court  had  no  power  to  accept  a 
bid  for  property  after  the  assignee  had  reported 
that  he  had  failed  to  receive  a  bid  equal  to  the 
upset  price  fixed  by  the  court,  but  the  court 
should  have  ordered  the  property  to  be  again 
offered  for  sale.— Smith  v.  Sulzer  Mach.  Co.'s 
Assignee  (Ky.)  449. 

Under  Ky.  St.  i  88,  an  appeal  lies  to  the  cir- 
cuit court  from  an  order  of  the  county  court 
overruling  a  motion  to  set  aside  an  order  of  the 
court  accepting  a  bid  for  property  without  the 
consent  of  the  assignee.— Smith  v.  Sulzer  Mach. 
Co.'s  Assignee  (Ky.)  449. 

An  Instruction  that  a  creditor  preferred  by  a 
trust  deed  would  not  be  affected,  as  against 
other  creditors,  by  his  knowledge  that  the  claims 
of  other  creditors  were  fictitious,  held  erroneous. 
—Weaver  v.  Goodman  (Tex.  Civ.  App.)  860. 

A  question  whether  a  creditor  preferred  by  a 
trust  deed  had  notice  that  the  claims  of  other 
creditors  were  fictitious  held  for  the  jury.— Wea- 
ver v.  Goodman  (Tex.  Civ.  App.)  860. 

f  4,    Bights  and  remedies  of  creditors. 

Where  a  fund  held  by  a  bank,  as  trustee,  has 
been  mingled  with  the  general  assets  of  the 
bank,  the  beneficiaries  of  the  fund  have  no  Hen 
upon  the  assets  of  the  bank  therefor,  and,  un- 
der a  general  assignment  by  the  bank  for  the 
benefit  of  its  creditors  prior  to  the  act  of  . 
March,  1894,  regulating  voluntary  assignments, 
such  beneficiaries  are  not  entitled  to  priority 
in  the  distribution  of  the  assigned  estate.— New 
Farmers'  Bank's  Trustee  v.  Cockrell  (Ky.)  2. 

|  5.    Accounting,  settlement,  and  dis- 
charge of  assignee. 

In  an  action  by  the  assignee  to  settle  the  as- 
signed estate,  a  creditor  who  has  been  appoint- 
ed to  represent  all  creditors  of  the  classes  to 
which  he  belongs  is  not  entitled  to  the  allow- 
ance of  an  attorney's  fee  out  of  the  fund  coming 
to  such  creditors,  where  the  conflicting  rights 
of  the  different  classes  of  creditors  have  been 
presented  by  the  assignee  in  his  petition.— Mc- 
Dowell v.  Columbia  Building,  Loan  &  Savings 
Ass'n's  Assignee  (Ky.)  1013. 


ASSUMPTION. 

iploye,  see  "Master 

ATTACHMENT. 


Of  risk  by  employe,  see  "Master  and  Servant," 
i  6. 


f  1.    Proceedings  to  procure. 

Statutory  service  of  writ  and  petition  may  be 
waived  by  defendant's  appearing  and  pleading. 
— Winningham  v.  Trueblood  (Mo.)  399. 
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An  affidavit  stating  that  defendant  is  about  to 
convert  certain  crops  into  money  for  the  pur- 
pose of  placing  it  beyond  reach  of  plaintiff  held 
good,  under  Rev.  St  art.  180,  subd.  11.— Smith 
v.  Dye  (Tex.  Civ.  App.)  858. 

f  2.   Levy,  lien,  and  custody  and  dis- 
position of  property. 

The  lien  of  an  attachment  dates  from  the  filing 
of  the  abstract  of  attachment  in  the  recorder's 
office. — Winningham  v.  Trueblood  (Mo.)  399. 

A  sheriff's  return  of  a  writ  of  attachment  is 
sufficient,  though  it  fails  to  state  that  the  levy 
was  made  to  satisfy  "any  debts  or  damages  and 
costs,"  since  Rev.  St.  1889,  §  543,  requires  only 
that  the  sheriff  shall  attach  a  sufficient  amount 
of  land  "to  satisfy,"  etc.— Winningham  v.  True- 
blood  (Mo.)  399. 

The  abstract  of  attachment  required  by  Rev. 
St.  |  543,  to  be  filed  in  the  recorder's  office,  is 
sufficient  notice  if  filed  on  the  date  of  the  levy, 
though  not  recorded  on  that  day. — Winningham 
v.  Trueblood  (Mo.)  399. 

Laches  in  moving  for  a  distribution  of  pro- 
ceeds in  court  cannot  be  imputed  to  one  attach- 
ing creditor,  whereby  another  acquires  priority 
over  him. — State  ex  rel.  Burn  ham  v.  Hickman 
(Mo.)  680. 

In  a  suit  by  subsequent  attaching  creditors  to 
establish  the  priorities  of  their  liens,  the  court 
cannot  hold  that  prior  attaching  creditors,  not 
parties,  have  lost  their  liens.— State  ex  rel.  Burn- 
ham  v.  Hickman  (Mo.)  680. 

The  three-years  limitation  for  the  lien  of  a 
judgment  provided  by  Rev.  St.  1889,  §  6012, 
does  not  apply  to  funds  in  court. — State  ex  rel. 
Burnham  v.  Hickman  (Mo.)  680. 

The  rule  that  equity  will  reward  the  diligent 
does  not  apply  to  attachments  of  unequal  pri- 
ority.—State  ex  rel.  Burnham  v.  Hickman  (Mo.) 
680. 

A  second  levy  by  notifying  the  officer  making 
the  first  levy,  who  was  in  possession  and  who 
consented  thereto,  held  valid.— National  Wall- 
Paper  Co.  v.  Fourth  Nat  Bank  (Tenn.  Ch.  App.) 

A  levy  of  an  attachment  on  goods  transfer- 
red in  fraud  of  creditors,  and  in  possession  of 
the  transferee,  must  be  made  by  taking  pos- 
session of  the  goods,  under  Rev.  St.  arts.  200, 
2349— Kessler  v.  Halff  (Tex.  Civ.  App.)  48. 

A  creditor  of  an  insolvent  corporation  may  by 
attachment  procure  a  lien  on  defendant's  prop- 
erty prior  to  other  creditors— Mallette  v.  Ft 
Worth  Pharmacy  Co.  (Tex.  Civ.  App.)  859. 

Giving  new  deed  to  correct  description  held 
not  to  affect  attachment  prior  thereto.— Pierson 
v.  Sanger  (Tex.  CiT.  App.)  869. 

i  3,    Proceedings  to  support  or  enforce. 

Where  affidavit  alleges  indebtedness  of  $5,000, 
and  makes  no  claim  tor  interest  and  attorney's 
fees,  it  is  error  to  foreclose  for  a  greater  amount, 
covering  such  items.— Moody  v.  First  Nat  Bank 
(Tex.  Civ.  App.)  523. 

Amended  petition  in  attachment  alleging  that 
certain  parties  are  setting  up  fraudulent  claims 
to  the  premises  levied  on,  held  sufficient  as 
against  general  demurrer,  to  allow  proof  that 
such  parties  were  claiming  under  attachment 
defendant.— Moody  v.  First  Nat.  Bank  (Tex. 
Civ.  App.)  523. 

I  4.    Quashing,  vacating,  dissolution,  or 

abandonment. 

In  a  contest  between  attachment  creditors,  the 
correctness  of  the  return  of  the  officer  making 
the  first  levy  may  be  attacked. — National  Wall- 
Paper  Co.  v.  Fourth  Nat  Bank  (Tenn.  Ch. 
App.)  1002. 

An  affidavit  tor  attachment  is  not  traversable 
for  the  purpose  of  vacating  the  lien.— Mallette 
Ft  Worth  Pharmacy  Co.  (Tex.  Civ.  App.)  859. 


A  lien  creditor  is  not  entitled  to  the  vacation 
of  a  prior  attachment  lien  on  the  sole  ground 
that  the  attaching  creditor  bad  no  reasonable 
grounds  for  believing  the  affidavit  for  attach- 
ment to  be  true.— Mallette  v.  Ft  Worth  Phar- 
macy Co.  (Tex.  Civ.  App.)  859. 

An  attachment  creditor  cannot  assail  a  prior 
attachment  as  having  been  obtained  by  a  false 
affidavit  in  the  absence  of  fraud  or  collusion 
between  the  prior  attaching  creditor  and  the 
debtor.— Mallette  v.  Ft.  Worth  Pharmacy  Co. 
(Tex.  Civ.  App.)  859. 

|  5.    Claims  by  third  persons. 

Rev.  St.  art.  5311.  making  a  claim  to  property 
in  the  hands  of  an  officer  a  release  as  to  him, 
held  not  to  release  as  to  the  parties  ordering  him 
to  levy.— City  Nat.  Bank  of  Gatesville  v.  Colgia 
(Tex.  Civ.  App.)  866. 

§  6.    Liabilities  on  bonds  or  undertak- 
ings. 

Attorney's  fees  may  be  recovered  as  part  of 
the  damages  in  an  action  on  an  attachment  bond, 
to  the  extent  that  they  were  for  services  ren- 
dered in  defending  the  attachment  alone,  as  dis- 
tinguished from  the  action  itself— McClure  v. 
Renaker  (Ky.)  317. 

Replevy  bond  in  attachment  held  discharged 
by  decree  adjudging  the  property  exempt — Hall 
v.  Miller  (Tex.  Civ.  App.)  36. 

|  7.   Wrongful  attachment. 

The  measure  of  damages  for  a  wrongful  at- 
tachment of  a  stock  of  goods  that  had  been 
previously  conveyed  in  trust  for  the  benefit  of 
other  creditors  is  the  market  value  of  the  goods, 
with  6  per  cent,  interest  from  time  of  levy.— 
Weaver  v.  Goodman  (Tex.  Civ.  App.)  860. 

ATTENDANCE. 

Of  juror,  see  "Jury,"  {  2. 

ATTORNEY  AND  CLIENT. 

Arguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law,"  § 
20. 

Attorneys  in  fact,  see  "Principal  and  Agent" 

{  1.    Retainer  and  authority. 

An  attorney  has  no  right  to  compromise  his 
client's  claim,  and  take  less  than  the  fall 
amount,  without  special  authority.— Cox  v.  Ad- 
elsdorf  (Ky.)  616. 

An  inquirv  by  a  plaintiff  of  his  attorney  as  to 
the  probability  of  getting  "a  fifty  per  cent 
cash  settlement"  did  not  authorise  the  attorney 
to  make  a  settlement  on  that  basis.— Cox  v. 
Adelsdorf  (Ky.)  616. 

I  2.    Compensation  and  lien  of  attor- 
ney. 

Where  the  client  agreed  to  pay  his  attorney  a 
fee  "equal  to  the  net  one-half  of  any  sum  of 
money  recovered  by  suit  or  compromise,"  the  at- 
torney has  a  lien  on  a  judgment  recovered  by 
him  for  the  client  for  one-half  the  amount  there- 
of, which  cannot  be  defeated  to  any  extent  by 
a  compromise  made  by  defendant  with  the  cli- 
ent without  the  attorney's  consent — Louisville  & 
N.  R.  Co.  v.  Procter  (Ky.)  591. 

In  addition  to  the  lien  for  his  own  fee,  the  at- 
torney has  a  lien  for  one-half  the  fee  of  addi- 
tional counsel  which  he  has  paid,  where  the  cli- 
ent was  to  pay  one-half  of  such  fee. — Louisville 
&  N.  R.  Co.     Procter  (Ky.)  59L 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  (  8. 
Of  attorney,  see  "Attorney  and  Client,"  |  L 
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AWARD. 

See  "Arbitration  and  Award,"  {  1. 

BAIL 

i  1.    In  orlmlmal  proiecution«. 

A  surety  in  a  bail  bond  is  not  bound  where  bis 
name  is  signed  by  another  without  written  au- 
thority.—Commonwealth  v.  Belt  (Ky.)  431. 

Where  one  of  two  sureties  in  a  bail  bond  is  not 
bound  because  his  name  was  signed  by  another 
without  written  authority,  the  other  surety  is  not 
bound,  though  he  knew  the  name  of  his  co-sure- 
ty was  signed  without  written  authority,  as  he 
had  the  right  to  rely  upon  the  officer  taking  the 
bond  to  see  that  his  co-surety's  name  was  signed 
in  such  a  way  as  to  bind  him. — Commonwealth 
Belt  (Ky.)  431. 

An  appeal  from  a  forfeiture  of  a  bail  bond  will 
be  dismissed  unless  the  transcript  is  filed  with- 
in 90  days  after  the  filing  of  the  appeal  bond, 
as  required  by  Rev.  St.  art.  1015.— Hollenbeck 
t.  State  (Tex.  Cr.  App.)  373. 


BANKS  AND  BANKING. 


s  i. 


Banking  corporations  and  associa- 
tion!. 

Indictment  under  Acts  25th  Leg.  p.  130,  {  1, 
for  receiving  deposit  after  insolvency,  mnst  al- 
lege whether  bank  was  incorporated,  and,  if  a 
partnership,  must  allege  names  of  partners. — 
Roby  t.  State  (Tex.  Cr.  App.)  1114. 

S  2.    Functions  and  dealings. 

A  check  drawn  before,  though  not  presented 
until  after,  an  attachment  lien  was  created  on 
the  deposit,  baa  priority  over  the  attachment. — 
Winchester  Bank  v.  Clark  County  Nat  Bank 
(Ky.)  315. 

Where  plaintiff  made  a  deposit,  with  direction 
to  pay  it  out  on  checks  drawn  by  X,  payable 
to  certain  persons,  payment  of  the  checks  named 
on  J.'s  forged  indorsement  constitutes  no  defense 
to  action  against  the  bank  to  recover  the  de- 
posit—Rice v.  Citizens'  Nat.  Bank  (Ky.)  454. 

Where  a  bank  received  a  check  by  mail,  with 
directions  to  send  "cash  for  same,"  it  should 
have  adopted  the  usual  method  of  transmitting 
money  to  the  point  indicated,  which  was  by 
registered  package;  and  therefore  the  deposit  of 
the  money  in  the  post  office,  without  having  the 
package  registered  or  taking  a  receipt  for  it, 
did  not  constitute  a  payment,  though  the  bank 
may  have  notified  the  postmaster  that  it  wished 
to  have  the  package  registered.— Clay  City  Nat 
Bank  v.  Conlee  (Ky.)  615. 

The  maker  cannot  set  off  against  a  note  to  a 
bank,  due  when  the  bank  assigned  for  creditors, 
the  amount  of  his  part  payment  after  the  assign- 
ment as  co-surety,  of  an  amount  due  a  deposit- 
or.—Storts  v.  George  (Mo.)  489. 

A  guarantor  of  a  bank's  note  cannot  set  off 
against  his  note  to  it,  due  when  it  assigned  for 
creditors,  money  paid  as  guarantor  after  the 
assignment— Storts  v.  George  (Mo.)  489. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," i  9. 

BASTARDS. 

Issue  of  white  man  and  Indian  woman,  living 
together  in  Missouri,  in  accordance  with  Indian 
customs,  without  lawful  marriage,  cannot  in- 
herit from  father.— Banks  Galbraith  (Mo.) 
105. 

BATTERY. 

See  "Assault  and  Battery,"  i  1. 


BAWDY  HOUSE. 

See  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 

That  section  does  not  exempt  corporations  or- 
ganized for  charitable  purposes  from  the  duty 
of  filing  in  the  office  of  the  secretary  of  state 
a  statement  signed  by  its  president  or  secretary, 
giving  the  location  of  its  office,  and  the  name  of 
its  agent  thereat  upon  whom  process  can  be 
served.— Johnson  Mason  Lodge  No.  33  (Ky.) 
620. 

Ky.  St.  |  883,  part  of  the  act  relating  to 
corporations  organized  for  charitable  purposes, 
which  provides  that  corporations  "organized  un- 
der this  act"  shill  not  be  subject  to  any  of  the 
laws  relating  to  corporations  having  a  capital 
stock  or  organized  for  pecuniary  profit  "except 
that  requiring  an  agent  on  whom  process  may  be 
executed,"  applies  to  corporations  organized  for 
charitable  purposes,  whether  organized  before  or 
after  the  passage  of  the  act— Johnson  v.  Mason 
Lodge  No.  33.  (Ky.)  620. 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  f  4. 

BETTING. 

See  "Gaming." 

BIAS. 

Of  juror,  see  "Jury."  f  3. 

Of  witness,  see  "Witnesses,"  f  4. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

Necessity  of,  for  purpose  of  review,  see  "Appeal 

and  Error,"  §  8. 
Necessity  of  incorporating  matter  sought  to  be 

reviewed  in  bill  of  exceptions,  see  "Appeal  and 

Error,"  §  7. 

  motions  sought  to  be  reviewed  in  bill  of  ex- 
ceptions, see  "Appeal  and  Error,"  {  7. 

BILLS  AND  NOTES. 

Validity  of  note  placed  in  escrow  in  hands  of 
bona  fide  purchaser,  see  "Escrows." 

I  1.    Construction  and  operation. 

A  note  signed  in  one  state,  but  delivered  to 
the  payee  in  another,  for  money  loaned  there,  is 
a  contract  made  in  the  latter  state,  and  is  sub- 
ject to  the  laws  thereof— Kelly  v.  Telle  (Ark.) 
633. 

{  2.    Rights  and  liabilities  on  indorse- 
ment or  transfer. 

The  fact  of  the  obligor's  insolvency  is  not 
sufficient  to  fix  the  assignor's  liability,  but  the 
assignee  most  with  due  diligence  obtain  a  re- 
turn of  no  property.— Pritchett  v.  Hape  (Ky.) 
608. 

A  delay  of  more  than  four  months  to  have 
execution  issued  on  a  judgment  on  an  assigned 
note  discharged  the  assignor  from  liability.— 
Pritchett  v.  Hape  (Ky.)  608. 

A  person  taking  a  note  indorsed  in  blank  by 
the  payee,  by  her  attorney  in  fact,  he  being  aUo 
the  president  of  the  maker  corporation,  held  an 
innocent  purchaser. — German-American  Bank  v. 
Carondelet  Real-Estate  Co.  (Mo.)  691. 

Paper  taken  as  collateral  in  exchange  for  other 
collateral  given  when  the  debt  was  created  1b 
taken  for  value  in  due  course  of  business,  and 
without  notice. — Newman  v.  Aultman,  Miller  & 
Co.  (Tenn.  Ch.  App.)  198. 
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A  corporation  taking  a  note  as  collateral  held 
not  chargeable  with  notice  of  equities  known  to 
the  debtor,  because  one  of  Its  officers  was  an 
officer  of  the  debtor  corporation. — Newman  v. 
Aultman,  Miller  &  Co.  (Tenn.  Ch.  App.)  198. 

Purchasers  of  property,  giving  notes  for  the 
price  on  assurance  that  its  debts  amounted  to  a 
certain  sum,  and  forced  to  pay  more  than  the 
notes  to  protect  the  purchase,  held  not  liable  on 
the  notes.— Smith  v.  Roach  (Tex.  Civ.  App.)  292. 

A  failure  of  consideration  is  no  defense  to  a 
note  as  against  one  acquiring  it,  without  notice 
thereof,  in  payment  of  a  pre-existing  debt.— 
Raatz  v.  Gordon  (Tex.  Civ.  App.)  651. 

I  3.    Presentment,  demand,  notice,  staid 
protest. 

Notice  to  prior  indorsers  of  the  dishonor  of  a 
bill  is  not  necessary  in  order  to  hold  the  last 
indorser  liable.— Lyddane  v.  Owensboro  Bank- 
ing Co.  (Ky.)  453. 

§  4.  Actions, 

Where  no  demand  is  alleged,  a  note  payable  on 
demand  bears  interest  only  from  the  date  of  the 
filing  of  the  petition.— Cooke  v.  Clark's  Commit- 
tee (Ky.)  316. 

An  error  in  allowing  interest  on  a  note  may  be 
corrected  without  awarding  a  new  trial. — Cooke 
v.  Clark's  Committee  (Ky.)  316. 

Where  persons  whose  names  were  signed  as 
sureties  to  a  renewal  note  without  their  authority 
pleaded  non  est  factum,  whereupon  plaintiff  filed 
an  amended  petition  setting  up  the  original  note, 
and  asking  judgment  thereon  in  the  event  the  re- 
newal should  oe  adjudged  invalid,  an  answer 
pleading  payment  of  the  original  note  was  not 
good,  it  appearing  that  the  execution  of  the  re- 
newal note  was  relied  on  as  a  payment.— Bright 
v.  First  Nat.  Bank  (Ky.)  442. 

Where  defendant  pleads  non  est  factum  to  a 
renewal  note  sued  on,  the  plaintiff  may,  without 
admitting  the  truth  of  that  plea,  set  up  the  origi- 
nal note  by  amended  petition,  and  ask  judgment 
thereon  in  the  event  it  shall  be  adjudged  that  the 
renewal  note  is  void.— Bright  v.  First  Nat.  Bank 
(Ky.)  442. 

It  is  sufficient  to  allege  that  the  payees  in- 
dorsed the  bill  sued  on  by  writing  their  names 
across  the  back,  and  that  the  plaintiff  is  the 
owner  and  holder  thereof,  without  alleging  that 
the  indorsement  was  to  plaintiff. — Lyddane  v. 
Owensboro  Banking  Co.  (Ky.)  453. 

Such  averments,  coupled  with  the  averment  of 
a  promise  by  the  acceptor  to  pay,  are  sufficient 
to  hold  the  indorser  liable. — Lyddane  Owens- 
boro Banking  Co.  (Ky.)  453. 

Whether  one  not  the  payee,  writing  his  name 
on  the  back  of  a  note,  is  a  maker,  held  to  de- 
pend on  the  circumstances.— Kingman  &  Co.  v. 
Cornell-Tebbetts  Machine  &  Buggy  Co.  (Mo.) 
727. 

Petition  must  allege  that  note  was  placed  in 
attorney's  hands  for  collection,  in  order  that 
judgment  by  default  can  include  attorney's  fees, 
as  stipulated— Smith  v.  Board  (Tex.  Civ.  App.) 
520. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes?'  I  2. 
Of  land,  see  "Vendor  and  Purchaser,"  f  5. 

BONDS. 

Bail  bonds,  see  "Bail,"  i  1. 
Liabilities  on  attachment  bond,  see  "Attach- 
ment," S  6. 
 on  clerk's  bond,  see  "Clerks  of  Courts." 

—  on  official  bonds,  see  "Officers,"  $  1. 

—  on  receiver's  bond,  see  "Receivers,"  §  4. 


 on  replevin  bond,  see  "Replevin,"  g  L 

Sufficiency  of  surety  on  guardian's  bond,  see 
"Guardian  and  Ward,"  |  L 

f  1.    Construction  and  operation. 

Bond  of  county  treasurer  held  valid  as  a  com- 
mon-law obligation,  though  defective  under  stat- 
ute.—Edmiston  v.  Concho  County  (Tex.  Civ. 
App.)  353. 

I  2.    Performance  or  breach,  of  condi- 
tion. 

Ky.  St  |  4669,  providing  that  "if  the  plaintiff 
in  any  bond  having  the  force  of  a  judgment 
shall,  at  any  time  for  the  space  of  a  year,  whilst 
he  is  entitled  to  have  execution,  fail  to  issue  ex- 
ecution," the  surety  in  such  bond  shall  be  re- 
leased from  liability,  does  not  ajiply  to  a  bond 
payable  to  the  master  commissioner,  who  has 
no  authority  to  collect  it  without  an  order  of 
court.— Turner  v.  Eastin  (Ky.)  567. 

|  3.  Actions. 

In  an  action  on  a  contract  to  indemnify  plain- 
tiff for  any  pecuniary  loss  sustained  by  it  by  rea- 
son of  any  fraudulent  or  dishonest  acts  of  B.. 
one  of  its  employes,  in  which  the  defense  was 
that  the  shortage  in  B.'s  accounts  occurred  prior 
to  the  term  covered  by  the  bond,  it  was  error 
to  require  plaintiff  to  file  a  bill  of  particulars 
on  the  trial  of  the  cause,  none  having  thereto- 
fore been  required.— Standard  Oil  Co.  v.  Fidel- 
ity &  Casualty  Co.  of  New  York  (Ky.)  571. 

In  action  to  indemnify  plaintiff  for  fraudu- 
lent acts  of  B.,  an  employs,  entries  in  books 
kept  by  B.  were  admissible  as  evidence  for 
plaintiff.— Standard  Oil  Co.  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York  (Ky.)  571. 

In  action  on  indemnity  insurance,  plaintiff  could 
show  reception  and  indorsement  of  checks  by  his 
employe.— Standard  Oil  Co.  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York  (Ky.)  571 

Petition  on  bond  of  county  treasurer  held  to 
justify  recovery  as  upon  a  common-law  obliga- 
tion.—Edmiston  v.  Concho  County  (Tex.  Qv. 
App.)  353. 

BOUNDARIES. 

|  1.  Description. 

A  description  which  began  at  a  fixed  monu- 
ment, and  closed  by  the  words,  "thence  west 
twenty  rods,  to  the  place  of  beginning."  wheiv- 
as  it  should  have  been  "east,"  to  reach  the  be- 
ginning point,  held  sufficient.— Johnson  v.  Bowl- 
ware  (Mo.)  109. 

A  call  in  a  survey  as  "thence  south  1,850  poles, 
crossing  said  creek,  to  Cumberland  Mountain, 
thence  along  said  mountain,"  construed. — Duf- 
field  v.  Spence  (Tenn.  Ch.  App.)  492. 

Where  the  entry  and  the  grant  call  for  natural 
and  well-known  marks,  they  will  control  over  the 
call  for  so  many  poles.— Duffleld  v.  Spence  (Tenn. 
Ch.  App.)  492. 

S  8.  Ascertainment  and  establishment. 

A  repugnant  part  of  a  description  in  a  deed 
may  be  rejected,  and  the  intention  of  parties 
thereto  ascertained  from  what  remains,  if  pos- 
sible.—Johnson  v.  Bowlware  (Mo.)  109. 

District  Court  Rule  No.  47  (20  8.  W.  xv.), 
does  not  require  that  an  agreement,  between 
parties  to  a  pending  suit  for  the  settlement  of 
a  boundary  dispute,  that  the  line  shall  be  sur- 
veyed, which  is  done,  shall  be  in  writing.— 
Masterson     Bokel  (Tex.  CSv.  App.)  39. 

BREACH. 

Of  condition,  see  "Insurance,"  |  T. 
Of  contract,  see  "Contracts,"  I  3. 
Of  warranty,  see  "Sales,"  $  6. 
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BREACH  OF  MARRIAGE  PROMISE    CANCELLATION  OF  INSTRUMENTS. 

A  claim  for  damages  cannot  be  based  on  the 
refusal  of  a  female  minor  18  years  of  age  to 
perform  a  marriage  contract— Wells  v.  Hardy 
(Tex.  Ciy.  App.)  503. 


BREACH  OF  THE  PEACE. 

See  "Affray";  "Unlawful  Assembly." 

BRIEFS. 

Effect  of  failure  to  file  brief  in  time,  see 
peal  and  Error,"  |  13. 


'Ap- 


BUILDING  AND  LOAN  ASSOCIATIONS. 

A  building  association  organized  on  the  mutual 
plan  under  Rev.  St  1879,  c.  21,  art  9,  cannot 
contract  that  shares  of  stock  shall  reach  a  par 
value  within  a  fixed  time.— Schell  v.  Equitable 
Loan  &  Investment  Aas'n  (Mo.)  406. 

Formal  tender  of  the  fee  for  cancellation  of  a 
building  association  mortgage  need  not  be 
shown,  in  an  action  for  cancellation,  where  there 
is  an  absolute  denial  by  defendant  of  the  right 
on  the  ground  that  the  debt  has  not  been  paid.— 
Taylor  v.  Farmers'  Savings  &  Building  &  Loan 
Ass'n  (Tenn.  Ch.  App.)  1006. 

Evidence  held  insufficient  to  show  that  borrow- 
er was  misled  as  to  time  in  which  loan  would 
be  paid.— Taylor  v.  Farmers'  Savings  &  Building 
&  Loan  Ass'n  (Tenn.  Ch.  App.)  1008. 

Evidence  held  insufficient  to  show  intent  to 
practice  fraud  on  borrowers  by  destruction  of 
old  pamphlets  and  substitution  of  new  pamphlets, 
where  such  pamphlets  were  notice  of  change  of 
methods  favorable  to  borrowers.  —  Taylor  v. 
Farmers'  Savings  &  Building  &  Loan  Ass'n 
(Tenn.  Ch.  App.)  1008. 

On  foreclosure  of  loan  to  member,  not  due  by 
its  terms,  for  default  in  payment  of  installments, 
defendant  held  entitled  to  credit  for  value  of  his 
stock.— Leary  v.  People's  Building,  Loan  &  Sav- 
ing Ass'n  (Tex.  Sup.)  836. 

Representation  of  agent  of  building  and  loan 
company  as  to  the  maturity  of  stock  held  inad- 
missible, as  contradictory  of  the  contract — In- 
terstate Building  &  Loan  Ass'n  v.  Hunter  (Tex. 
Civ.  App.)  530. 

Company  held  not  estopped  by  representation 
of  its  agent  that  stock  would  mature  within  a 
certain  time,  when  by-laws  provided  when  it 
shall  mature.— Interstate  Building  &  Loan  Ass'n 
v.  Hunter  (Tex.  Civ.  App.)  530. 

BURDEN  OF  PROOF. 

In  civil  actions,  see 
In  criminal  prosecutions,  see 
i  5. 


'Evidence,"  S  2. 

"Cri 


iminal  Law," 


BURGLARY. 


Offenses,  and  responsibility  there- 
for. 

The  slightest  force,  snch  as  the  opening  of  a 
door  or  the  turning  of  a  lock,  is  sufficient  to  con- 
stitute a  burglarious  entry.— Hedrick  v.  State 
(Tex.  O.  AppO  252. 

i  2.    Prosecution  and  punishment. 

Indictment  held  sufficient— Wilks  v.  State 
(Tex.  Cr.  App.)  902. 

Instructions  held  not  prejudicial  to  accused. — 
Hehn  t.  State  (Tex.  Cr.  App.)  Ilia 


CALLS. 


Control  of  natural  marks  over  calls,  see 
aries,"  i  1. 


'Bound- 


Prerequisites  to  action  to  cancel  building 
ciation  mortgage,  see  "Building  and  Loan  As- 
sociations." 

I  1.  -Sight  of  notion,  and  defenses. 

Evidence  held  insufficient  to  warrant  setting 
aside  deed  as  obtained  by  fraud  and  misrepre- 
sentation.—Driver  v.  White  (Tenn.  Ch.  App.) 
99*1. 

A  deed  made  to  defraud  creditors,  which  was 
never  delivered,  though  recorded  by  one  hav- 
ing no  authority  to  do  so,  will  be  canceled  at 
suit  of  administrator  of  the  grantor  dying  in 
possession.— Blackman  v.  Schierman  (Tex.  Civ. 
App.)  886. 

The  rule  that,  where  the  rights  of  creditors 
are  not  involved,  equity  will  not  permit  a 
grantor  to  invalidate  his  deed  as  fraudulent 
has  no  application  where  it  appears  that  it  was 
never  delivered.— Blackman  v.  Schierman  (Tex. 
Civ.  App.)  886. 

I  2.   Proceedings  and  relief. 

In  an  action  against  a  building  association 
for  cancellation  of  a  trust  deed  on  the  ground 
of  compliance  with  its  obligations,  an  issue  of 
usury  held  not  to  be  in  the  case,  not  being  raised 
by  the  pleading. — Schell  v.  Equitable  Loan  & 
Investment  Ass'n  (Mo.)  406. 

In  an  action  to  cancel  a  deed,  an  instruction 
to  the  effect  that,  if  the  grantee  did  not  accept 
the  conveyance  during  the  lifetime  of  the  gran- 
tor, he  cannot  recover,  held  not  erroneous.— 
Blackman  v.  Schierman  (Tex.  Civ.  App.)  886. 

A  judgment  that  plaintiff  recover  the  land 
held  authorized  by  the  pleadings  in  an  action 
to  cancel  a  deed,  where  defendant  set  up  an 
affirmative  claim. — Blackman  v.  Schierman 
(Tex.  Civ.  App.)  886. 


CARNAL  KNOWLEDGE 


See  "Rape.' 


CARRIERS. 


i  1.    Control  and  regulation  of  common 
oarriers. 

Under  Const.  5  218,  the  fact  that  competition 
exists  will  not  authorize  a  common  carrier  to 
charge  more  for  a  short  than  for  a  long  haul.— 
Louisville  &  N.  R.  Co.  v.  Commonwealth  (Ky.) 
164,  1012. 

On  the  trial  of  a  prosecution  against  a  rail- 
road company  for  charging  more  for  a  short 
than  for  a  long  haul  the  report  of  the  railroad 
commission  that  defendant  had  been  repeatedly 
guilty  of  the  offense  was  admissible  as  evidence. 
—Louisville  &  N.  R.  Co.  v.  Commonwealth  (Ky.) 
167. 

{  2.   Carriage  of  goods. 

The  measure  of  damages  on  error  in  shipment 
of  goods  determined.— Little  Rock  &  Ft  S.  By. 
Co.  v.  Miller  Coal  Co.  (Ark.)  1054. 

The  delay  of  a  carrier  in  furnishing  a  barge 
to  transport  lumber,  and  in  transporting  the  lum- 
ber after  it  was  loaded,  was  the  proximate  cause 
of  the  Iosb  of  the  lumber  by  a  flood  which  wreck- 
ed the  barge.— Plotz  v.  Miller  (Ky.)  176. 

An  action  against  a  common  carrier  to  recover 
damages  for  loss  of  property  resulting  from 
breach  of  a  contract  to  carry  the  property  was 
properly  brought  in  the  county  in  which  plain- 
tiff resides,  that  being  a  county  into  which  the 
carrier  passes,  and  also  the  county  into  which 
the  contract  was  made  and  the  injury  occurred.— 
Plotz  v.  Miller  (Ky.)  176. 

Under  Civ.  Code  Prac.  §  72,  an  action  against 
a  common  carrier  to  recover  an  excess  of  freight 
charged  may  be  brought  in  the  county  in  which 
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the  contract  of  shipment  was  made,  though  the 
freight  was  not  paid  there.— Conn  v.  Louisville 
&  N.  R.  Co.  (Ky.)  617. 

The  facts  that  a  connecting  carrier  did  not 
acquiesce  in  the  through  contract  made  by  the 
initial  carrier  does  not  relieve  the  latter  from 
liability.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.-  Short 
(Tex.  Civ.  App.)  261. 

Petition  against  connecting  lines,  urging  a 
joint  liability,  held  presumptively  made  m  good 
faith.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Short  (Tex. 
Civ.  App.)  261. 

A  carrier  held  not  a  connecting  line,  within 
Rev.  St.  arts.  331a,  331b.— Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Short  (Tex.  Civ.  App.)  261. 

A  station  agent  ia  presumed  to  have  authority 
to  contract  for  shipment  over  his  line. — Gulf,  C. 
&  S.  F.  Ry.  Co.  v.  Short  (Tex.  Civ.  App.)  26L 

Carrier  held  not  liable  on  contract  made  with 
shipper  by  agent  having  no  authority  to  make  it, 
where  carrier  did  not  learn  of  it. — Gulf,  O.  &  S. 
F.  Ry.  Co.  v.  Dinwiddie  (Tex.  Civ.  App.)  353. 

§  3.    Carriage  of  live  stock. 

Where  evidence  was  conflicting  as  to  whether 
a  contract  was  written  or  verbal,  it  was  error 
to  direct  verdict  for  defendant.— Caldwell  v.  Fel- 
ton  (Ky.)  575. 

Where  plaintiff  sets  np  a  verbal  contract  and 
defendant  alleges  a  written  contract,  which 
plaintiff  claims  had  been  signed  by  mistake, 
plaintiff  can  testify  as  to  the  terms  of  verbal 
contract,— Caldwell  v.  Felton  (Ky.)  575. 

Where  plaintiff  sued  for  breach  of  verbal  con- 
tract for  the  shipment  of  live  stock,  and  defend- 
ant by  its  answer  relied  on  a  written  contract, 
which  plaintiff  alleged  he  signed  by  mistake,  the 
court  erred  in  overruling  plaintiff's  motion  to  re- 
quire defendant  to  file  the  written  contract— 
Caldwell  v.  Felton  (Ky.)  575. 

Evidence  considered,  and  held  sufficient  to  sus- 
tain a  verdict  for  $2,000  for  injuries  to  cattle. 
—Texas  &  P.  Ry.  Co.  v.  Truesdell  (Tex.  Civ. 
App.)  272. 

Facta  recited  in  citation  considered,  and  held 
sufficient  to  indicate  the  claim  of  plaintiff.— Texa/ 
&  P.  Ry.  Co.  v.  Truesdell  (Tex.  Civ.  App.)  272 

Interest  is  properly  allowable  on  the  damages 
recovered  for  injuries  to  live  stock  by  a  carrier, 
from  the  time  the  injuries  were  received.— Tex- 
as &  P.  Ry.  Co.  v.  Truesdell  (Tex.  Civ.  App.) 
272. 

§  4.  Carriage  of  passengers— Perform- 
ance of  contract  of  transporta- 
tion. 

In  action  against  carrier  for  failure  to  con- 
vey passenger  to  his  station,  he  is  entitled  to  re- 
cover an  attorney's  fee. — St  Louis  &  S.  F.  Ry. 
Co.  v.  Neal  (Ark.)  1060. 

Under  Sand.  &  H.  Dig.  I  6284,  a  railroad 
company  running  a  local  freight,  carrying  pns- 
sengers,  must  carry  the  passenger  to  a  place 
not  unreasonably  distant  from  the  station  plat- 
form.—St  Louia  &  S.  F.  Ry.  Co.  v.  Neal  (Ark.) 
1060. 

i  5.   —  Personal  Injuries. 

As  the  ground  on  which  plaintiff  sought  to 
charge  defendant  railroad  company  was  that 
the  conductor  had,  by  patting  plaintiff's  intes- 
tate in  fear,  caused  him  to  jump  from  a  rapid- 
ly moving  train,  what  plaintiff's  intestate  and 
his  companion  said  before  getting  on  the  train, 
about  riding  on  it  without  pay,  was  inadmissi- 
ble as  evidence. — Louisville  &  N.  R.  Co.  v. 
Alumbaugh's  Adm'r  (Ky.)  18. 

Though  a  street  car  has  been  stopped  without 
a  signal,  yet  where  the  driver  sees  a  passenger 
about  to  leave  the  car.  when  he  ought  to  know 
that  such  is  her  purpose,  it  ia  negligence  on  his 
part  to  start  the  car  before  she  has  had  time  to 


aUght— Louisville  Ry.  Co.  v.  Rammacker  (Ky.) 

Evidence  that  it  is  customary  for  passengers 
to  leave  the  car  while  in  motion  is  not  admissible 
to  excuse  the  act  of  the  driver  in  starting  a  car 
before  a  passenger  has  alighted.— Louisville  Ry. 
Co.  v.  Rammacker  (Ky.)  175. 

A  railroad  company  is  liable  for  an  injury  to 
a  passenger  from  a  shot  fired  by  a  fellow  pas- 
senger, who  was  one  of  a  number  of  disorderly 
negroes  whom  the  conductor  negligently  allowed 
to  roam  at  will  through  the  cars.— Louisville  & 
N.  R.  Co.  v.  McEwan  (Ky.)  619. 

In  an  action  for  the  death  of  a  street-car 
passenger,  through  the  car  in  which  he  was 
colliding  with  an  obstruction  on  the  track,  Md. 
that  the  question  of  the  gripman's  negligence 
was  for  the  jury.— Sweeney  v.  Kansas  City 
Cable  Ry.  Co.  (Mo.)  682. 

An  instruction  in  an  action  for  the  death  of 
a  passenger  through  the  car  colliding  with  an 
obstruction  in  the  street  held  not  erroneous  as 
requiring  the  stopping  of  the  car  when  the  grip- 
man  saw  the  obstruction.— Sweeney  v.  Kansas 
City  Cable  Ry.  Co.  (Mo.)  682. 

In  an  action  for  the  death  of  a  passenger, 
an  instruction  held  properly  refused  because  it 
prohibited  a  recovery  in  spite  of  the  carrier's 
failure  to  exercise  the  greatest  care. — Sweeney 
v.  Kansas  City  Cable  Ry.  Co.  (Mo.)  682. 

In  an  action  for  the  death  of  a  passenger, 
an  instruction  held  properly  refused  because  it 
assumed  that  the  passenger  had  voluntarily 
taken  a  position  which  was  dangerous. — Sweeney 
v.  Kansas  City  Cable  Ry.  Co.  (Mo.)  682. 

An  instruction  in  an  action  for  the  death  of 
a  passenger  through  negligence  held  not  errone- 
ous as  enlarging  the  issues. — Sweeney  v.  Kansas 
City  Cable  Ry.  Co.  (Mo.)  682. 

An  instruction  that  a  street  railroad  is  liable 
if  its  servants  are  guilty  of  even  slight  negli- 
gence hdd  proper.— Sweeney  v.  Kansas  City  Ca- 
ble Ry.  Co.  (Mo.)  682. 

In  an  action  for  the  death  of  a  passenger 
through  the  carrier's  negligence,  an  instruction 
held  not  erroneous  in  assuming  that  there  was  an 
obstruction  on  the  track. — Sweeney  v.  Kansas 
City  Cable  Ry.  Co.  (Mo.)  682. 

It  is  not  error  in  an  instruction  to  assume  a 
fact  conceded  by  the  other  party.— Sweeney  v. 
Kansas  City  Cable  Ry.  Co.  (Mo.)  682. 

A  street-car  passenger  has  the  right  to  as- 
sume that  he  will  be  carried  safely,  and  that  the 
gripman  will  see  an  obstruction  on  the  track 
in  time  to  prevent  an  injury. — Sweeney  v.  Kan- 
sas City  Cable  Ry.  Co.  (Mo.)  682. 

Complaint  concerning  condition  of  switch 
where  accident  happened  for  which  suit  was 
brought  held  to  justify  evidence  that  one  rail 
was  three-eighths  of  an  inch  out  of  line  with 
the  rail  of  the  main  line.— Houston,  E.  &  W.  T. 
Ry.  Co.  v.  Summers  (Tex.  Sup.)  324. 

A  railroad  company  which  does  not  stop  it* 
train  at  a  station  leng  enough  to  permit  a  passen- 
ger to  alight  with  safety  is  guilty  of  negligence. 
—Texas  &  P.  Ry.  Co.  v.  Goldman  (Tex.  Civ. 
App.)  275. 

Duty  of  carrier  to  stop  a  reasonably  sufficient 
time  to  enable  passengers  to  alight  safely  deter- 
mined—Texas &  P.  Ry.  Co.  v.  Lee  (Tex.  Civ. 
App.)  351. 

Instruction  as  to  degree  of  care  required  by 
carriers  held  not  erroneous  as  requiring  them  to 
foresee  any  and  all  possible  dangers. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Scarborough  (Tex. 
Civ.  App.)  356. 

A  person  who  goes  to  station  to  meet  a  passen- 
ger held  not  a  trespasser;  hence  the  company 
must  exercise  due  diligence  to  secure  his  safety. 
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—Gulf,  C.  &  S.  F.  Ry.  Co.  t.  WilliamB  (Tex. 
CiT.  App.)  053. 

A  railway  company  held  not  to  have  abandoned 
a  station,  to  which  it  sold  tickets  and  permitted 
passengers  to  get  on  and  off,  although  it  kept  no 
agent  there.— Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Wil- 
liams (Tex.  Civ.  App.)  653. 

Testimony  of  plaintiff,  explaining  why  he  pla- 
ced his  hand  on  the  car  seat  when  thrown 
down  by  the  jolt  of  the  car,  held  competent.— 
Ft  Worth  &  R.  G.  Ry.  Co.  t.  White  (Tex. 
Civ.  App.)  855. 


negligence 


—  Contributory 
person  injured. 

A  passenger  confronted  with  sudden  danger 
while  on  a  car  is  not  guilty  of  contributory 
negligence  merely  because  he  fails  to  exercise 
what  might  have  seemed  to  others  the  best  judg- 
ment to  avoid  the  danger.— Sweeney  v.  Kansas 
City  Cable  Ry.  Co.  (Mo.)  682. 

A  street-car  passenger,  riding  on  a  footboard 
used  in  getting  on  and  off  the  car,  held  not  guilty 
of  contributory  negligence.— Sweeney  v.  Kansas 
City  Cable  Ry.  Co.  (Mo.)  682. 

Passenger  alighting  from  moving  train  cannot 
recover  unless  he  did  so  at  invitation  of  defend- 
ant's agents,  and  in  so  doing  acted  as  a  person 
of  ordinary  prudence  would  act. — International  & 
G.  N.  Ry.  Co.  v.  Rhoades  (Tex.  Civ.  App.)  517. 

Jumping  off  a  moving  train  under  direction  of 
the  conductor  held  not  negligence  rer  se.— Inter- 
national &  G.  N.  Ry.  Co.  v.  Rhoades  (Tex.  C5v. 
App.)  517. 

CERTIFICATE. 

Certified  copies,  see  "Evidence,"  §  8. 

CERTIORARI. 

i  1.    Proceedings  and  determination. 

Supreme  court  has  no  jurisdiction  to  review 
certiorari  proceedings  against  commissioners  of 
charitable  institutions  of  St.  Louis.— Bristol  v. 
Fischel  (Mo.)  678. 

CHALLENGE. 

To  juror,  see  "Jury,"  §  3. 

CHAMPERTY  AND  MAINTENANCE. 

A  deed  conveying  land  in  the  adverse  pos- 
session of  another  is  not  void,  but  voidable  mere- 
ly, at  the  instance  of  the  parties  in  adverse  pos- 
session; and,  therefore,  if  the  grantee  buys  in 
the  adverse  titles,  a  purchaser  from  him  cannot 
complain  of  his  title.— Ft.  Jefferson  Imp.  Co.  v. 
Dupoyster  (Ky.)  810. 


CHANCERY. 


See  "Equity." 


CHANGE  OF  POSSESSION. ' 

Necessity  as  against  creditors  of  grantor,  see 
"Fraudulent  Conveyances,"  {  1. 

CHANGE  OF  VENUE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
Of  civil  action,  see  "Venue,"  §  2. 

CHARACTER. 

Of  witness,  see  "Witnesses,"  I  4. 


CHARGE. 

Of  legacies  on  property  by  wilL  see  "Wills,"  I  4. 
To  jury  in  civil  actions,  see  "Trial,"  §  6. 

 in  criminal   prosecutions,   see  "Criminal 

Law,"  §  22. 

CHARTER. 

Of  municipal  corporations,  see  "Municipal  Cor- 
porations," i  1. 

CHATTEL  MORTGAGES. 

I  1.    Requisites  and  validity. 

A  writing  purporting  to  be  a  bill  of  sale,  but 
reserving  to  the  seller  the  right  to  take  posses- 
sion of  and  sell  the  property  in  case  the  pur- 
chaser shall  make  default  as  to  payments,  will 
be  enforced  as  a  chattel  mortgage.— Baldwin  v. 
Owens  (Ky.)  438. 

A  writing  purporting  to  be  a  bill  of  sole  would 
be  treated  as  a  chattel  mortgage  where  it  appears 
that  such  was  the  intention.— Boli  v.  Irwin  (Ky.) 
444. 

i  2.  Filing,  recording,  and  registration. 

Where  personal  property  was  conveyed  to  a 
trustee  for  creditors,  with  power  to  sell  same  and 
pay  certain  debts,  the  purchaser  from  the  trustee 
acquired  a  perfect  title  as  against  a  prior  mort- 
gage which  was  not  recorded  until  after  the  deed 
of  trust  was  executed  and  recorded,  the  pur- 
chaser having  no  actual  notice  of  the  mortgage 
at  the  time  of  his  purchase. — Baldwin  v.  Owens 
(Ky.)  438. 

|  3.   Rights  and  liabilities  of  parties. 

Under  Msnsf.  Dig.  §  4754,  a  chattel  mort- 
gagee is  entitled  to  possession  of  the  chattels, 
though  the  mortgagor  has  paid  a  large  part  of 
the  mortgage.— Webb  v.  McCain  (Ind.  T.)  957. 

One  holding  a  mortgage  on  a  stock  of  goods, 
and  withholding  it  from  registration,  can  have 
no  relief  against  one  who,  without  notice,  buys 
the  goods,  though  all  the  latter  gives  therefor 
is  credit  on  an  antecedent  debt.— -Boze  Nich- 
ols (Tenn.  Ch.  App.)  122. 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHILD. 

See  "Guardian  and  Ward";  'Infants." 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporations." 

CIVIL  DAMAGE  LAWS. 

See  "Intoxicating  Liquors,"  f  4. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  |  4. 

An  indictment  against-  a  railroad  company  for 
failing  to  furnish  separate  coaches  for  white  and 
colored  passengers,  and  failing  to  have  each  car 
bear  appropriate  words  indicating  the  race  for 
which  such  car  was  intended,  states  but  a  single 
offense.— Chesapeake  &  O.  R.  Co.  v.  Common- 
wealth (Ky.)  160. 

The  statute  requiring  railroad  companies  to 
furnish  separate  coaches  for  white  and  colored 
passengers  does  not  violate  the  commerce  clause 
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of  the  federal  constitution,  or  the  fourteenth 
amendment.— Chesapeake  &  O.  R.  Co.  Com' 
monwealth  (Ky.)  160. 

CLAIM  AND  DELIVERY. 


See  "Replevin." 


CLAIMS. 


Against  estate  of  decedent,  see  "Descent  and 
Distribution,"  §  2.  . 

  school  district,  see  "Schools  and  School  Dis- 
tricts," i  1. 

 state,  see  "States,"  I  2. 

To  property  levied  on,  see  "Attachment."  8  5. 

  subjected  to  garnishment,  see  ''Garnish- 
ment," {  6. 

CLERKS  OF  COURTS. 

Clerk  of  county  court  cannot  defend  «n  bond 
against  liability  for  proceeds  of  sale  of  land,  on 
the  ground  of  invalidity  of  the  sale.— Ferrell  t. 
Grigsby  (Tenn.  Ch.  App.)  114. 

District  clerk  is  entitled  to  only  10  cents  per 
100  words  for  making  transcript  on  appeal  — 
Kabelmacher  v.  Kabelmacher  (Tex.  Civ.  App.) 
363. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  ^  7. 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 


ministrators," J 
Of  taxes,  see  "Taxation," 


18. 


COMBINATIONS. 

See  "Conspiracy";  "Monopolies." 

'COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers?' 

COMMISSIONERS. 

See  "United  States  Commissioners." 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

Only  such  principles  ard  rules  as  constituted 
a  part  of  the  common  law  prior  to  March  24, 
1607,  are  in  force  in  Kentucky.— JEtna  Ins.  Co. 
v.  Commonwealth  (Ky.)  624. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  f  4. 


COMPENSATION. 

For  property  taken  for  public  use,  see  ' 

nent  Domain,"  §  1. 
Of  agent,  see    Principal  and  Agent,"  I  2. 
Of  juror,  see  "Jury."  §  2. 
Of  receiver,  see  "Receivers,"  §  3. 
Of  witness,  see  "Witnesses,''  8  L 


Bmi- 


COMPETENCY. 

Of  juror,  see  "Jury,"  f  8. 

Of  witnesses  in  general,  see  "Witnesses,"  {  2. 

COMPOSITIONS  WITH  CREDITORS. 

Record  of  attachment  proceedings  held  inad- 
missible as  against  one  who  was  not  a  party 
thereto.  —  Hill  v.  Wertheimer-Swarts  Shoe  Co. 
(Mo.)  702. 

A  composition  giving  a  debtor  an  extension  of 
time  is  not  broken,  as  between  the  creditors,  by 
one  of  them  attaching  before  the  end  of  the 
extension,  where  the  debtor  was  guilty  of  fraud. 
—Hill  v.  Wertheimer-Swarts  Shoe  Co.  (Mo.)  702. 

In  an  action  for  a  breach  of  a  composition,  an 
issue  as  to  whether  the  debtor's  fraud  justified 
the  breach  held  not  raised,  where  defendant  did 
not  allege  such  a  defense  by  special  plea.— Hill 
v.  Wertheimer-Swarts  Shoe  Co.  (Ma)  702. 

A  composition  between  several  creditors  *«W 
binding  on  them,  though  there  were  other  cred- 
itors who  did  not  execute  it. — Hill  v.  Wertheim- 
er-Swarts Shoe  Co.  (Mo.)  702. 

COMPOUNDING  FELONY. 

A  mortgage,  part  of  the  consideration  of 
which  was  assignment  of  mortgagee's  claim 
against  agent  for  embezzlement,  held  not  void, 
as  compounding  a  felony.— Loud  v.  Hamilton 
(Tenn.  Ch.  App.)  140. 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Compositions 
with  Creditors." 

COMPUTATION. 

Of  period  of  limitation,  see  "limitation  of  Ac- 
tions," g  2. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  $  10. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Courts,"  |  4. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 

Domain." 

CONFESSION. 

Admissibility  in  evidence,  see  '^Criminal  Law," 
S  13. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses," 
rties  to  contract  or  conveyance,  see  "Fraud- 


«2. 
Of  par 
ufent  Conveyances,"  |  1. 


CONNECTING  CARRIERS. 

See  "Carriers,"  |  2. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  1 1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  f  2. 
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CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  f  9. 

9  1.    Civil  liability. 

A  seller  held  to  have  no  cause  of  action  for 
the  price  against  a  third  person,  who  conspired 
with  the  buyer  to  sell  the  goods  and  divide  the 
proceeds.— Kessler  v.  Halff  (Tex.  Civ.  App.)  48. 

One  who  conspires  with  a  debtor  to  defraud 
his  creditors,  and  purchases  his  property  from 
a  trustee  for  less  than  it  is  worth,  is  liable  to 
the  creditors  for  the  difference  between  the 
value  and  the  amount  paid,  though  the  trustee 
has  applied  the  proceeds  to  the  payment  of 
bona  fide  claims.— Kosminsky  v.  Hamburger 
(Tex.  Civ.  App.)  53. 

§  2.  Criminal  responsibility. 

Neither  tinder  Ky.  St  §  3915,  nor  under  the 
common  law,  is  it  an  offense  to  combine  for 
the  purpose  of  maintaining  rates  of  insurance.— 
AStna.  Ins.  Co.  v.  Commonwealth  (Ky.)  024. 

CONSTITUTIONAL  LAW. 

Special  or  local  laws,  see  "Statutes,"  §  2. 
Subjects  and  titles  of  statutes,  see  "Statutes," 
I  3. 

S  1.    Distribution  of  governmental  pow- 
ers and  functions. 

Laws  1893,  p.  97,  defining  an  offense,  held 
invalid,  as  leaving  it  optional  with  railroad 
companies  whether  the  act  should  apply  in  par- 
ticular instances.— Jannin  v.  State  (Tex.  Cr. 
App.)  1126. 

S  2.  Police  power  in  general. 

Laws  1893,  p.  97,  making  it  an  offense  for 
others  than  railroad  agents  to  sell  tickets,  is  a 
valid  exercise  of  police  power. — Jannin  v.  State 
(Tex.  Cr.  App.)  1126. 

§  3.   Obligation  of  contracts. 

Joint  resolution  of  March  8,  1879,  held  not 
unconstitutional,  as  impairing  contracts  or  de- 
priving of  property  without  due  process. — Weekes 
v.  City  of  Galveston  (Tex.  <3v.  App.)  544. 

§  4.    Equal  protection  of  laws. 

The  amendment  to  Civ.  Code,  §  764,  requiring 
insurance  corporations  to  pay  10  per  cent,  dam- 
ages on  the  affirmance  of  judgments  against 
them,  whether  or  not  a  supersedeas  bond  has 
been  executed,  is  unconstitutional,  as  being  an 
unjust  discrimination. — Mutual  Fire  Ins.  Co.  v. 
Hammond  (Ky.)  151. 

Pen.  Code,  arts.  199,  200,  held,  on  prosecution 
for  sale  of  liquor  on  Sunday,  not  unconstitu- 
tional.—Searcy  v.  State  (Tex.  Cr.  App.)  1119. 

i  5.    Due  proeess  of  law. 

Const,  f  218,  prohibiting  common  carriers  from 
charging  more  for  a  short  than  for  a  long  haul, 
does  not  deprive  them  of  their  property  without 
due  process  of  law.— Louisville  &  N.  R.  Co.  v. 
Commonwealth  (Ky.)  164,  1012. 

Under  Const  art.  1,  {  19,  and  Const  TJ.  S. 
Amend.  14,  {  1,  the  legislature  cannot  empower 
a  municipal  corporation  to  assess  the  cost  of  a 
pubMc  improvement  on  abutting  property  in  ex- 
cess of  the  benefits  derived  by  the  property.— 
Hutcheson  v.  Storrie  (Tex.  Sup.)  848. 

Laws  1893,  p.  97,  making  it  an  offense  for 
others  than  railroad  agents  to  sell  tickets,  de- 
prives no  one  of  property  without  due  process  of 
law.— Jannin  v.  State  (Tex.  Cr.  App.)  1126. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  |  L 

CONTEST. 

Of  election,  see  "Elections,"  f  4. 


CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law,"  8 
16. 

Application  for  continuance  because  of  ab- 
sent witnesses  held  properly  denied,  no  diligence 
being  shown.— Missouri,  K.  &  T.  By.  Co.  v. 
Elliott  (Ind.  T.)  1067. 

Stipulation  for  continuance  signed  by  one 
only  of  several  plaintiffs  does  not  necessitate 
continuance.— Missouri,  K.  &  T.  Ry.  Co.  v.  Elli- 
ott and.  T.)  1067. 

An  order  refusing  a  continuance  for  an  ab- 
sent witness  will  not  be  disturbed,  where  his 
testimony  was  cumulative.— Cooley  v.  Kansas 
City,  P.  &  G.  R.  Co.  (Mo.)  101. 

Where  defendants  were  misled  and  surprised 
by  a  petition  not  such  as  to  naturally  apprise 
them  of  an  effort  to  hold  them  as  partners,  they 
should  be  allowed  a  continuance  to  amend.— 
Kessler.  v.  First  Nat  Bank  (Tex.  Civ.  App.)  62. 

CONTRACTS.  . 

Agreements  within  statute  of  frauds,  see  "Frauds, 

Statute  of." 
By  married  women,  see  "Husband  and  Wife," 

§  2. 

Damages  for  breach,  see  "Damages."  §  4. 

Laws  impairing  obligation  of,  see  "Constitution- 
al Law,"  fff. 

Of  guaranty,  see  "Guaranty." 

Of  insurance,  see  "Insurance." 

Of  minors,  see  "Infants,"  §  1. 

Of  municipalities,  see  "Corporations,"  f  5. 

Particular  contracts,  see  "Bonds." 

Traffic  contracts  between  railroads,  see  "Rail- 
roads," S  2. 

8  1.    Requisites  and  validity. 

An  agreement,  without  consideration,  to  ex- 
tend, without  interest  an  installment  of  rent 
due  on  a  lease,  is  invalid.— Randolph  v.  Mitchell 
(Tex.  Civ.  App.)  297. 

Contract  by  which  defendant  was  to  sell  no 
other  goods  than  those  of  plaintiff  held  in  re- 
straint of  trade,  so  that  plaintiff  could  not  re- 
cover for  goods  furnished. — S.  S.  White  Dental 
Mfg.  Co.  v.  Hertzberg  (Tex.  Civ.  App.)  355. 

In  the  absence  of  duress  or  fraud,  ignorance  of 
law  in  execution  of  contract  without  mistake 
of  fact  is  no  ground  for  relief. — Graham  v.  Bil- 
lings (Tex.  Civ.  App.)  645. 

A  contract  not  to  teach  music  in  H.  held  en- 
forceable, and  not  void  as  an  unlawful  agree- 
ment to  restrict  a  business,  under  Rev.  St.  art. 
5313.— Patterson  v.  Crabb  (Tex.  Civ.  App.)  870. 

§  2.   Rescission  and  abandonment. 

A  statement  in  a  representation  as  to  the 
money  and  rental  value  of  property,  to  the  effect 
that  the  property  had  actually  been  sold  for  a 
certain  sum,  is  to  be  considered  as  a  circum- 
stance tending  to  show  the  rental  value  of  the 
property,  which  is  a  matter  of  opinion. — Cornwall 
V.  McFarland  Real-Estate  Co.  (Mo.)  786. 

Representations  as  to  the  money  and  rental 
value  of  property,  which  was  open  to  observa- 
tion, and  where  both  the  money  and  rental 
value  might  have  been  ascertained,  are  mere 
matters  of  opinion.— Cornwall  v.  McFarland 
Real-Estate  Co.  (Mo.)  736. 

|  3.    Performance  or  breach. 

Evidence  held  to  show  that  the  purchaser  of 
goods  had  broken  his  contract  not  to  use  certain 
words  in  advertising  the  purchase.— May  v. 
Crawford  (Mo.)  693. 

{  4.    Actions  for  breach. 

Under  an  agreement  by  defendant  to  furnish 
money  to  pay  plaintiff's  board,  plaintiff  cannot 
recover  board  for  the  future  according  to  her 
expectancy  of  life.— Duvall  v.  Duvall  (Ky.)  791. 
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Upon  failure  of  one  to  keep  Ida  part  of  an 
agreement  to  execute  a  nnte  and  mortgage  for 
money  loaned  to  him,  a  cause  of  action  arises  in 
favor  of  the  lender  upon  the  receipt  of  the  money 
by  the  borrower,  and  no  notice  of  rescission  is 
necessary. — Winningham  v.  Trueblood  (Mo.)  380. 

A  contract  to  pay  B.,  S.,  or  O.  a  sum  of  money 
in  trust  for  a  public  purpose  is  joint,  and  all  tne 
obligees  must  join  in  an  action  thereon. — Slaugh- 
ter v.  Davenport  (Mo.)  471. 

In  an  action  alleging  two  breaches  of  a  con- 
tract, an  instruction  to  find  for  defendant  if  he 
was  not  guilty  of  one  of  the  breaches  held  error. 
—May  v.  Crawford  (Mo.)  683. 

In  an  action  for  the  breach  of  a  contract,  it 
is  error  to  submit  to  the  jury  a  question  as  to 
whether  there  was  a  breach,  where  there  was 
uncontradicted  evidence  of  a  breach,  and  none 
of  the  witnesses  were  impeached.— May  v.  Craw- 
ford (Mo.)  693. 

It  is  error  to  instruct  to  find  for  plaintiff  on 
an  implied  contract,  where  the  plaintiff  has  al- 
leged an  express  contract. — International  &  G. 
N.  Ry.  Co.  v.  Masterson  (Tex.  Civ.  App.)  644. 

An  instruction  that,  if  defendant  contracted 
with  plaintiff  for  the  performance  of  services, 
he  can  recover  for  the  reasonable  value  there- 
of, ft«M  proper  under  the  pleadings. — Internation- 
al &  G.  N.  By.  Co.  v.  Masterson  (Tex.  Civ. 
App.)  644. 

CONTRADICTION. 

Of  witness,  see  "Witnesses." 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  8  2. 

Of  person  injured,  see  "Carriers,"  8  6. 

Of  servant,  see  "Master  and  Servant,"  |  7. 

CONVEYANCES. 

See  "Chattel  Mortgages";  "Deeds." 
In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  «.  1. 
Of  public  lands,  see  "Public  Lands,"  |  1. 

CORONERS. 

A  physician  is  entitled  to  compensation  for 
making  an  autopsy,  at  the  request  of  a  justice 
holding  an  inquest,  to  determine  whether  deceas- 
ed was  standing  up  or  lying  down  at  the  time  he 
was  shot,  while  being  arrested,  under  Code  Cr. 
Proc.  art.  1024a.— Polk  County  v.  Phillips  (Tex. 
Civ.  App.)  535- 

CORPORATIONS. 

See  "Municipal  Corporations";  "Telegraphs  and 

Telephones." 
Beneficial,  see  "Beneficial  Associations." 
Building  or  loan  associations,  see  "Building  and 

Loan  Associations." 
Right  of  corporation  to  become  surety  on  bond, 

see  "Guardian  and  Ward,"  8  1. 
Sufficiency  of  acknowledgment  of  corporation  by 

officer,  see  "Acknowledgment,"  8  2. 

I  1.    Members  and  stockholders. 

Fact  of  a  secured  creditor  of  a  corporation  be- 
ing a  stockholder  therein  held  immaterial.— King- 
man  &  Co.  v.  Cornell-Tebbetts  Machine  &  Bug- 
gy Co.  (Mo.)  727. 

I  2.   Corporate  powers  and  liabilities. 

Answer  held  to  admit  that  defendant  was  a 
corporation— Missouri,  K.  &  T.  Ry.  Co.  v.  Elli- 
ott (Ind.  T.)  1067. 

Where  a  firm  was  agent  for  a  corporation, 
service  of  process  on  one  member  of  the  firm  was 


a  service  on  the  agent. — Kenton  Ins.  Co.  v.  Os- 
borne (Ky.)  306. 

In  an  action  on  an  insurance  policy,  service  of 
process  on  the  agent  who  issued  the  policy  and 
with  whom  the  contract  was  made  was  prima 
facie  sufficient,  as  the  burden  was  on  defend- 
ant to  show  that  there  was  a  higher  officer  in 
the  county.— Kenton  Ins.  Co.  v.  Osborne  (Ky.) 
306. 

Under  Civ.  Code  Prac.  8  72,  an  action  against 
a  corporation,  other  than  such  actions  as  are 
excepted  therefrom,  may  be  brought  in  any  coun- 
ty in  which  the  corporation  has  an  office  or  place 
of  business  and  an  agent — Louisville  &  N.  R 
Co.  v.  Procter  (Ky.)  591. 

One  who  sued  upon  a  contract  which  be  has 
made  with  a  corporation  is  estopped  to  deny  the 
power  of  the  corporation  to  make  the  contract 
—Johnson  v.  Mason  Lodge  No.  33  (Ky.)  620. 

A  by-law  of  a  corporation  providing  for  the 
purchase  of  its  own  stock  held  valid. — Howe 
Grain  &  Mercantile  Co.  v.  Jones  (Tex.  Civ. 
App.)  24. 

Rev.  St.  1895,  art  665,  held  not  to  prevent  a 
corporation  from  purchasing  its  own  stock. — 
Howe  Grain  &  Mercantile  Co.  v.  Jones  (Tex. 
Civ.  App.)  24. 

An  allegation  of  incorporation  could  be  added 
by  amendment  to  a  petition  without  making  it 
a  new  proceeding. — Nelson  v.  Brenham  Compress 
Oil  &  Mfg.  Co.  (Tex.  Civ.  App.)  514. 

Individual  directors,  or  a  majority  of  stock- 
holders, acting  separately,  cannot  bind  a  corpo- 
ration to  pay  for  an  improvement  on  its  land.— 
Nicholstone  City  Co.  v.  Smalley  (Tex.  Civ.  App.) 
527. 

The  execution  of  new  notes  for  an  indebted- 
ness existing  when  a  new  member  'came  into 
the  corporation  is  not  the  creation  of  a  new 
debt,  within  an  agreement  that  no  new  debt 
shall  be  created  without  the  consent  of  four- 
fifths  of  aU  the  stock.— King  County  Land  & 
Live-Stock  Co.  v.  Thomson  (Tex.  Civ.  App.) 
890. 

In  action  on  notes  of  a  corporation,  the  burden 
is  on  the  defendant  to  show  that  they  were  given 
in  violation  of  an  agreement  between  the  stock- 
holders prohibiting  the  creation  of  a  new  debt 
without  the  consent  of  four-fifths  of  all  the  stock- 
holders.—King  County  Land  &  Live-Stock  Co. 
v.  Thomson  (Tex.  Civ.  App.)  890. 

I  3.    Insolvency  and  receivers. 

A  preference  of  creditors  by  a  corporation  will 
be  set  aside  at  the  instance  of  a  claimant  of 
the  property,  though  the  result  defeats  the 
claims  of  all  creditors.— Rogers  v.  Southern 
Pine  Lumber  Co.  (Tex.  CSv.  App.)  26. 

A  person  not  a  creditor  of  a  corporation,  but 
claiming  property  transferred  by  it  in  pref- 
erence of  creditors,  may  attack  the  conveyance. 
—Rogers  v.  Southern  Pine  Lumber  Oo.  (Tex. 
Civ.  App.)  26. 

8  4.    Foreign  corporations. 

The  consent  of  a  foreign  insurance  company 
to  service  of  process  on  the  insurance  commis- 
sioner includes  the  summons  on  an  indictment— 
ffltn*  Ins.  Co.  v.  Commonwealth  (Ky.)  624. 

CORRECTION. 

Of  judgment,  see  "Judgment,"  8  5. 

COSTS. 

|  1.    Nature,   grounds,   and    extent  of 
right  in  general. 

Taxation  of  costs  against  a  creditor  who  wax 
defeated  in  a  suit  for  the  vacation  of  prior  at- 
tachment liens  held  proper.— Mauette  v.  Ft 
Worth  Pharmacy  Co.  (Tex.  Civ.  App.)  869. 
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CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporations,"  {  8. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 

See  "Forgery." 

The  state  courts  have  Jurisdiction  of  the  of- 
fense of  counterfeiting.— Stroube  v.  State  (Tex. 
Cr.  App.)  867. 

A  requested  charge  held  covered  by  one  giv- 
en.—Stroube  r.  State  (Tex.  Cr.  App.)  357. 

COUNTIES. 

See  "Municipal  Corporations." 
County  attorneys,  see  "District  and  Prosecut- 
ing Attorneys." 

|  1.   Government  and  officers. 

The  provision  of  Const.  f  144,  that  where,  for 
county  governmental  purposes,  a  city  is  by  law 
separated  from  the  remainder  of  the  county,  the 
commissioners  composing  the  fiscal  court  may  be 
elected  from  the  part  of  the  county  outside  of 
such  city,  applies  only  to  counties  in  which  the 
city  was  at  the  time  of  the  adoption  of  the  con- 
stitution separated  from  the  county  for  county 
governmental  purposes,  and  therefore  does  not 
apply  to  Jefferson  county.— Joyes  ▼.  Jefferson 
County  Fiscal  Court  (Ky.)  435. 

8  2.  Liabilities. 

A  county  held  liable  for  fees  of  physician  se- 
cured in  an  inquest  to  determine  whether  de- 
ceased was  lying  down  or  standing  when  shot. 
—Polk  County  v.  Phillips  (Tex.  Sup.)  328. 
■  In  view  of  Code  Cr.  Proc.  art.  1094,  held,  that 
a  county  where  an  offense  was  committed  was 
not  liable  for  expenses  of  keeping  the  offender  in 
another  county,  where  he  was  apprehended. — 
McConnell  v.  Coleman  County  (Tex.  Civ.  App.) 
528. 

|  3.   Fiscal  management. 

Claims  allowed  by  the  fiscal  court  for  one  year 
cannot  be  paid  ont  of  the  levy  for  a  subsequent 
year.— Cooper  v.  Wait  (Ky.)  161. 

The  county  treasurer  is  not  required  to  pay  in- 
terest on  claims  allowed  by  the  fiscal  court  where 
no  provision  has  been  made  therefor.— Cooper  v. 
Wait  (Ky.)  161. 

The  act  of  1888  creating  a  board  of  county 
commissioners  for  Jefferson  county,  to  manage 
the  fiscal  affairs  of  the  county,  has  been  re- 
pealed, and  the  fiscal  court  now  consists  of  the 
county  judge  and  the  eight  justices  of  the  peace 
of  the  county. — Joyes  v.  Jefferson  County  Fiscal 
Court  (Ky.)  435. 

COURTS. 

Jurisdiction  of  supreme  court  to  review  certio- 
rari proceedings,  see  "Certiorari,"  I  1. 

Justices'  courtB,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courtB,  see  "Mandamus," 
§  1. 

Trial  by  court  without  jury,  see  "Trial,"  !  8. 


|  1.   Establishment,  organisation, 
procedure  in  general. 

Circumstances  held  to  justify  a  refusal  to  ad- 
here to  a  decision  on  the  ground  of  stare  decisis. 
—Young  v.  Downey  (Mo.)  751. 
51  S.W.-73 


Under  Rev.  St.  art.  1168,  an  order  changing  the 
terms  of  the  county  court  within  a  year  after  a 
previous  order  is  not  void  where  the  new  terms 
are  to  commence  after  the  expiration  of  the 
year.— Frickie  v.  State  (Tex.  Or.  App.)  894. 

I  2.   Courts  of  appellate  jurisdiction. 

A  suit  to  enjoin  a  sale  under  a  trust  deed 
because,  through  defendant's  neglect,  an  insur- 
ance policy  on  the  premises  had  been  invalidat- 
ed, resulting  in  a  loss  sufficient  to  pay  the  debt, 
held  not  to  involve  the  title  to  realty,  so  as  to 
give  the  supreme  court  jurisdiction  of  an  appeal. 
—Gay  v.  Missouri  Guarantee  Savings  &  Building 
Ass'n  (Mo.)  403. 

An  admission  of  counsel  In  court  of  appeals 
that  he  raised  a  constitutional  question  in  order 
to  oust  that  court  of  jurisdiction  does  not  show 
that  it  was  a  sham— State  ex  rel.  Ridge  v.  Smith 
(Mo.)  713. 

Overruling  by  court  of  appeals  of  every  conten- 
tion of  a  party  held  not  to  justify  Inference 
that  raising  a  constitutional  question  was  a  mere 
sham.— State  ex  tel.  Ridge  v.  Smith  (Mo.)  713. 

Action  held  not  to  involve  title  to  realty,  giv- 
ing the  supreme  court  jurisdiction,  under  Const, 
art.  6,  {  12.— Cox  v.  Barker  (Mo.)  1051. 

I  3.    United  States  eenrts. 

Defendant  held  not  guilty  of  laches  in  suing  to 
set  aside  a  judgment  in  a  federal  court  obtained 
by  collusive  assignment — Wonderly  v.  Lafayette 
County  (Mo.)  745. 

Action  of  owner  of  bonds  in  assigning  them  to 
a  nonresident,  to  confer  jurisdiction  on  a  federal 
court,  held  a  fraud  on  such  court.— Wonder- 
ly v.  Lafayette  County  (Mo.)  745. 

i  4.    Concurrent  and  conflicting  juris- 
diction, and  comity. 

While  the  state  court  mar  not  be  able  to 
attach  a  fund  in  the  custody  of  the  United 
States  court,  it  can  compel  a  trustee,  of  whose 
person  it  has  jurisdiction,  and  who  has  control 
of  the  fund,  to  exercise  his  control  in  the  inter- 
ests of  justice. — Darling  v.  Hanks  (Ky.)  792. 

A  district  court  cannot  enjoin  sale  under  exe- 
cution of  county  court. — Lincoln  v.  Anderson 
(Tex.  Civ.  App.)  278. 

COVENANTS. 

{  1.    Construction  and  operation. 

Where  a  deed  grants  only  right  acquired  under 
a  certain  deed,  a  covenant  of  warranty  is  con- 
fined to  the  interest  conveyed.— Bumpass  v.  An- 
derson (Tex.  Civ.  App.)  1103. 

i  2.   Actions  for  breaen. 

Attorney's  fees  and  expenses  necessarily  in- 
curred In  defending  a  title  are  recoverable 
against  the  grantor  who  had  timely  notice  to  de- 
fend and  refused,  in  an  action  for  breach  of 
covenant  to  warrant  and  defend. — Haselett  v. 
Woodruff  (Mo.)  1048. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS'  SUIT. 

A  petition  in  a  creditors'  suit  which  avers  that 
plaintiff  is  informed  and  believes  certain  facts 
thereafter  recited,  which  are  essential  to  plain- 
tiff's case,  is  demurrable. — Nichols  ft  Shepard 
Co.  v.  Hubert  (Mo.)  1031. 

CRIMINAL  LAW. 

See  "Adultery";  "Affray";  "Arson";  "Assanlt 
and  Battery,"  §  1;  "Burglary";  "Conspiracy." 
I  2;  "Counterfeiting";  "Disorderly  House  ; 
''False  Pretenses";  "Forgery";  "Gaming,"  f 
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1;    "Homicide":  "Incest";  "Intoxicating  liq- 
uors." IS  2,  3;  "Larceny";  "Perjury";  "Rape'7; 
"Robbery";  "Seduction,"  §  1;  "Threats";  "Un- 
lawful Assembly." 
Bail,  see  "Bail,"  5  1. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 
Pardon,  see  "Pardon." 

Prosecutions  against  corporations,  see  "Corpo- 
rations," i  4. 

  for  failing  to  supply  separate  coaches  for 

white  and  colored  persons,  see  "Civil  Rights." 

  for  failure  to  remove  fences,  see  "Fences." 

  for    unlawful    removal    of    fences,  see 

"Fences." 

  for  violation  of  provisions  against  rate  dis- 
criminations, see  "Carriers,"  5  1. 

f  1.    Parties  to  offenses. 

An  erroneous  definition  of  a  principal  "held  re- 
versible error.— Joy  v.  State  (Tex.  Cr.  App.) 
933. 

An  instruction  that  one  may  be  guilty  as  prin- 
cipal, though  he  was  not  actually  present  when 
the  offense  was  committed,  is  erroneous.— Joy 
v.  State  (Tex.  Cr.  App.)  935. 

Under  Pen.  Code,  art.  90,  held,  an  accessory 
must  be  discharged,  his  principal  dying  after 
arrest,  but  before  indictment.— Moore  v.  State 
(Tex.  Cr.  App.)  1108. 

§  2.  Venae. 

Statute  requiring  application  for  change  of 
venue  to  be  founded  on  affidavits  of  two  citizens 
is  not  complied  with  by  furnishing  affidavit  of 
defendant  and  offering  oral  testimony. — State  v. 
Headrick  (Mo.)  99. 

Feeling  against  defendant,  and  his  removal 
by  sheriff  to  other  county  for  safe-keeping,  are 
insufficient  grounds  for  change  of  venue  in 
homicide  case,  where  the  feeling  is  entirely  lo- 
cal, and  among  relatives  and  friends  of  de- 
ceased.— State  v.  Headrick  (Mo.)  99. 

Change  of  venue  because  of  prejudice  held 
properly  refused.— State  v.  Hudspeth  (Mo.)  483. 

The  fact  that  a  trial  cannot  be  had  at  the  cur- 
rent term  of  court  to  which  the  venue  is  sought 
to  be  changed  is  no  reason  for  a  refusal  to 
change  the  venue.— Hamilton  v.  State  (Tex.  Cr. 
App.)  217. 

Prosecution  for  counterfeiting  coin  may  be  in 
any  county  where  coins  were  passed,  under  Code 
Cr.  Proc  art.  226.— Stroube  v.  State  (Tex.  Cr. 
App.)  357. 

Refusal  of  an  application  for  a  change  of  venue 
because  of  prejudice  against  accused  held  not  an 
abuse  of  discretion.— Mott  v.  State  (Tex.  Cr. 
App.)  368. 

Special  veniremen  testifying  for  the  state  on 
a  motion  to  change  the  venue  because  of  preju- 
dice held  no  ground  for  complaint,  in  the  ab- 
sence of  a  bill  of  exceptions.— Mott  v.  State  (Tex. 
Cr.  App.)  368. 

A  change  of  venue  granted  in  1894,  under  an 
indictment  then  pending,  on  the  ground  of  prej- 
udice, is  not  res  judicata,  where  a  new  indict- 
ment is  presented  in  1897.— Luttrell  v.  State 
(Tex.  Cr.  App.)  930. 

An  agreement  that  the  court  would  authorize 
a  continuance  if  no  motion  for  change  of  venue 
would  be  made  at  the  succeeding  term  does  not 
estop  the  accused  from  making  such  motion. — 
Luttrell  r.  State  (Tex.  Cr.  App.)  930. 

8  3.    Former  Jeopardy. 

A  former  acquittal  of  an  attempt  to  commit 
rape  is  not  a  bar  to  a  prosecution  for  an  at- 
tempt to  commit  burglary  for  the  purpose  of 
committing  rape,  involving  the  same  offense.— 
Byaa  v.  State  (Tex.  Cr.  App.)  923. 

§  4.  Plea*. 

A  special  plea,  alleging  an  agreement  with 
the  state  whereby  accused  is  not  to  be  prosecut- 


ed if  he  testifies  against  others,  should  be  tried 
to  the  court.— Turney  v.  State  (Tex.  Cr.  App.) 
243. 

Striking  a  plea  of  a  former  conviction  ef  i 
lesser  offense  is  error,  where  afterwards  a  con- 
viction was  had  of  a  degree  less  than  that  char- 
ged, and  to  which  the  plea  would  have  been  i 
bar.— Reagan  v.  State  (Tex.  Cr.  App.)  914. 

A  plea  of  former  acquittal  may  be  stricken 
out  by  the  court  where  the  indictments  show 
that  the  former  acquittal  was  for  a  distinct  of- 
fense, other  than  that  for  which  the  accused  it 
on  trial— Byas  v.  State  (Tex.  Cr.  App.)  923. 

I  5.  Evidence  —  Judicial     notice,  pre- 
sumptions, and  burden  of  proof. 

Where  accused  interposes  a  special  plea  al- 
leging an  agreement  that  he  is  not  to  be  prose- 
cuted if  he  testifies  against  others,  the  burden  of 
establishing  such  defense  is  on  accused.— Turner 
v.  State  (Tex.  Cr.  App.)  243. 

It  will  not  be  presumed  that  the  accused  au- 
thorized his  attorney  to  bribe  a  witness.— Lut- 
trell r.  State  (Tex.  Cr.  App.)  930. 

§  6.  —  Facta  in  issue  and  relevant  to 
Issues,  and  res  gestae. 

Evidence  of  the  act  of  defendant,  on  the  day 
of  the  killing,  in  sending  a  messenger  for  a 
mutual  friend  to  come  and  make  peace  between 
himself  and  the  deceased,  held  not  part  of  the 
res  gestae.— State  v.  Hudspeth  (Mo.)  483. 

A  statement  by  the  deceased  two  minutes  after 
the  killing  held  part  of  the  res  gestae. — State  v. 
Hudspeth  (Mo.)  483. 

Where  defendant  and  another  raised  a  difficul- 
ty, evidence  of  such  other's  acts  during  its  con- 
tinuance is  admissible  against  defendant  as  re* 
gestae.— Carpenter  v.  State  (Tex.  Cr.  App.)  227. 

Evidence  that  deceased  appeared  in  a  "calm 
and  pacific  mood"  before  his  altercation  with  ac 
cused  held  proper.— Turner  v.  State  CTex.  Cr. 
App.)  366. 

A  homicide  growing  ont  of  accused's  attentions 
to  deceased's  daughter,  proof  of  objections  of 
other  girls'  fathers  to  accused's  attentions  hrU 
incompetent.— Turner  v.  State  (Tex.  Cr.  App.) 
366. 

Statement  of  prosecutrix,  after  the  birth  of 
the  child,  that  accused  was  its  father,  held  not 
part  of  the  res  gestae,  and  inadmissible. — Poyner 
v.  State  (Tex.  Cr.  App.)  376. 

It  was  error  to  allow  the  state  to  prove  by 
a  witness  that  the  city  marshal  had  arrested 
him  on  the  previous  day,  where  no  connection 
between  the  arrest  and  any  issue  in  the  case  is 
shown.— Luttrell  v.  State  (Tex.  Cr.  App.)  930. 

It  is  proper  to  reject  evidence  where  its  rele- 
vancy is  not  shown.— Luttrell  v.  State  (Tex.  Cr. 
App.)  930. 

It  is  reversible  error  to  permit  a  witness  to 
testify  that  the  attorney  for  defendant  attempt- 
ed to  bribe  him,  where  it  is  not  shown  that  de- 
fendant authorized  his  attorney  so  to  do. — Lut- 
trell v.  State  (Tex.  Cr.  App.)  930. 

After  the  court  has  overruled  a  motion  for 
continuance  for  want  of  testimony  of  an  absent 
witness,  held  not  error  to  exclude  as  evidence  thf 
subpoena,  and  sheriff's  return  thereon,  showing 
the  date  of  the  issuance  and  service  on  so 
witness.— Pace  v.  State  (Tex.  Cr.  App.)  953. 

S  7.  —  Other  offenses,  and  character 
of  accused. 

It  was  error  to  compel  accused  to  testify  oi 
cross-examination  as  to  bis  conviction  of  var 
ous  misdemeanors,  and  to  give  the  details  of  V- 
escape  from  jail  some  months  before  the  killin 
charged,  and  how,  after  his  escape  by  force,  b 
had  by  force  taken  a  gun  from  the  possession 
another.— Pennington  v.  Commonwealth  iKr 
818. 
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In  a  prosecution  for  murder,  evidence  that  the 
slayer  of  defendant's  brother  had  been  killed,  and 
that  defendant  had  been  arrested,  but  not  in- 
dicted, on  a  suspicion  of  having  killed  such  slay- 
er, is  inadmissible.— Pryor  v.  State  (Tex.  Cr. 
App.)  875. 

One  accused  of  forgery  may  be  asked  if  an- 
other case  was  pending  against  him,  in  which 
he  was  charged  with  a  similar  crime. — Colter  v. 
State  (Tex.  Cr.  App.)  945. 

5  8.  —  Admissions,  declarations,  and 

hearsay. 

A  prosecutor's  testimony  that  he  notified  two 
deputy  sheriffs  of  accused's  whereabouts  prior 
to  his  arrest  is  not  inadmissible  as  being  hearsay. 
—Clay  v.  State  (Tex.  Cr.  App.)  212. 

Evidence  of  a  witness  that  he  saw  certain  of- 
ficers doing  certain  things,  and  heard  them  make 
a  certain  remark,  is  hearsay.— Wilson  v.  State 
(Tex.  Cr.  App.)  916. 

Accused's  statement  to  the  officer  who  arrest- 
ed him  is  inadmissible  to  rebut  testimony  that 
he  had  previously  made  a  different  statement, 
tending  to  admit  guilt— Croomes  v.  State  (Tex. 
Cr.  App.)  924. 

A  witness  cannot  testify  to  what  others  have 
told  him  in  regard  to  matters  connected  with  the 
offense.— LuttreU  v.  State  (Tex.  Cr.  App.)  930. 

Evidence  that  one  who  had  witnessed  the 
murder  had  afterwards  identified  accused  from 
among  a  number  of  prisoners  is  inadmissible. — 
Murphy  v.  State  (Tex.  Cr.  App.)  940. 

Admission  of  hearsay  evidence  connecting  ac- 
cused with  the  crime  held  error,  though  part  of 
the  conversation  was  brought  out  by  accused. 
Skelton  v.  State  (Tex.  Cr.  App.)  943. 

Testimony  of  one  partner  as  to  the  terms  of  a 
written  contract  made  by  his  partner  with  a 
third  person,  based  on  information  received 
from  his  partner,  and  not  from  an  examination 
of  the  contract,  is  inadmissible,  because  hearsay. 
— Ohowning  v.  State  (Tex.  Cr.  App.)  946. 

Evidence  on  a  trial  for  murder  held  hearsay 
and  inadmissible.— Bruce  v.  State  (Tex.  Cr. 
App.)  954. 

Evidence  held  erroneously  admitted  as  hear- 
say.—Woodard  v.  State  (Tex.  Cr.  App.)  1122. 

§  9.    Acts  and  declarations  of  con- 

spirators and  co-defendants. 

Statements  of  one  conspirator,  made  after  the 
crime  has  been  committed,  and  in  the  absence 
of  the  others,  are  inadmissible  against  the  lat- 
ter.—State  v.  Harris  (Mo.)  481. 

§10.  —  Documentary  evidence. 

The  tariff  sheet  posted  at  a  railroad  station  as 
required  by  law  is  not  a  private  paper,  and  its 
production  by  an  agent  of  the  company  may 
therefore  be  compelled  upon  the  trial  of  a  crim- 
inal prosecution  against  the  company. — Louisville 

6  N.  B.  Co.  v.  Commonwealth  (Ky.)  167. 

Letters  bearing  on  the  alleged  offense  held  ad- 
missible, though  their  date  was  subsequent  to  its 
commission.— CollinB  v.  State  (Tex.  Cr.  App.) 
216. 

Accused  is  not  entitled  to  have  incriminating 
letters  written  by  him  produced  by  the  prosecu- 
tion for  his  inspection  before  the  trial.— Morri 
son  v.  State  (Tex.  Cr.  App.)  358. 

Incriminating  letters  written  by  accused  are 
not  inadmissible  merely  because  other  letters  be- 
tween the  same  parties  are  not  produced. — Morri- 
son v.  State  (Tex.  Cr.  App.)  358. 

Incriminating  letters  written  by  accused  are 
not  inadmissible  merely  because  produced  for 
the  first  time  at  the  trial,  when  counsel  for  ac- 
cused are  so  occupied  that  they  have  no  op- 
portunity to  explain  them.— Morrison  v.  State 
(Tex.  Cr.  App.)  358. 


{  11,  —  Opinion  evidence. 

Expert  knowledge  is  not  requisite  to  enable 
one  to  testify  that  for  several  hours  after  the 
rape  the  injured  person  was  very  sick  at  her 
stomach  and  vomited.— State  v.  Harris  (Mo.)  481. 

Witness'  opiniori  that  tracks  found  near  the 
burned  building  were  made  by  defendant's  horse 
"held  inadmissible.— Hester  v.  State  (Tex.  Cr. 
App.)  932. 

%  12.  —  Testimony  of  accomplices  and 
co-defendants. 

Where  the  court,  after  patting  the  witnesses 
under  rule,  permitted  one  who  was  jointly  indict- 
ed with  accused  to  remain  in  the  court  room, 
supposing  that  he  was  not  to  be  used  as  a  wit- 
ness, it  was  error  to  refuse  to  permit  him  for 
that  reason  to  testify  for  accused,  he  being  the 
only  eyewitness  besides  accused  offered  on  his 
behalf— Parker  v.  Commonwealth  (Ky.)  573. 

One  or  more  of  several  defendants  jointly  in- 
dicted are  to  be  treated  as  accomplices,  so  that 
one  of  them  may  not  be  convicted  upon  the  un- 
corroborated testimony  of  the  others. — Gilbert 
v.  Commonwealth  (Ky.)  804. 

An  accomplice  cannot  be  corroborated  by  prov- 
ing statements  made  by  him  in  the  absence  of 
the  party  against  whom  he  is  testifying.— Clay  v. 
State  (Tex.  Cr.  App.)  212. 

(13.    Confessions. 

Owner  of  stolen  property  held  a  person  in 
authority,  within  principle  that  confession  ob- 
tained by  inducement  held  out  by  such  a  one 
is  inadmissible.— Sullivan  v.  State  (Ark.)  828. 

Where  a  conversation  between  a  prosecuting 
witness  and  a  sheriff  was  admitted  to  show  that 
the  witness  was  a  detective  and  not  an  accom- 
plice, an  instruction  shonld  be  given  limiting  the 
consideration  of  the  evidence  to  such  purpose 
only.— Clay  v.  State  (Tex.  Cr.  App.)  212. 

It  is  not  necessary  to  show  that  a  defendant 
between  9  and  13  years  of  age  understands  the 
criminal  nature  of  the  act  charged  against  him, 
before  his  confession  is  admissible.— Grayson  v. 
State  (Tex.  Cr.  App.)  246. 

The  court  ought  not  to  receive  the  confession 
of  one  who  could  not  qualify  as  a  witness  un- 
der the  provisions  of  Code  Cr.  Proc  art.  768.— 
Grayson  v.  State  (Tex.  Cr.  App.)  246. 

A  warning  to  accused,  while  under  arrest, 
that  a  statement  might  be  used  "for  or  against" 
him,  held  insufficient,  under  Code  Cr.  Proc.  art. 
750,  to  render  a  confession  subsequently  made 
admissible.— Pryor  v.  State  (Tex.  Cr.  App.)  375. 

A  confession  made  after  arrest  is  not  admissi- 
ble against  a  co-principal.— Pryor  v.  State  (Tex. 
Cr.  App.)  375. 

§14.  —  Evidence  at  former  trial. 

Where  portion  of  a  co-defendant's  testimony 
given  on  a  former  trial  was  admitted  to  impeach 
defendant  in  a  robbery  case,  balance  thereof  held 
not  admissible,  under  Code  Cr.  Proc.  art.  791.— 
Ford     State  (Tex.  Cr.  App.)  936. 

§  15.  —  Weight  and  sufficiency. 

Where  the  evidence  is  circumstantial,  it  must 
point  with  moral  certainty  to  defendant's  guilt, 
and  exclude  every  reasonable  hypothesis  consist- 
ent with  his  innocence. — Hester  v.  State  (Tex. 
Cr.  App.)  932. 

Evidence  held  to  warrant  a  conviction  of  know- 
ingly permitting  a  minor  to  remain  in  a  billiard 
hall. — Wuertemburg  v.  State  (Tex.  Cr.  App.) 
944. 

i  16.  Time  of  trial  and  continuance. 

Accused  was  not  entitled  to  a  continuance  to 
enable  him  to  give  notice  and  get  up  the  neces- 
sary affidavits  for  a  motion  for  a  change  of 
venue,  though  he  had  been  informed  by  his  at- 
torney that  his  case  would  be  assigned  to  a 
later  day  of  the  term,  as  be  had  ample  time  to 
take  the  steps  necessary  to  make  the  applica- 
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tion  for  a  change  of  venue.— McNamara  v.  Com- 
monwealth (Ky.)  786. 

Accused  cannot  complain  that  he  was  tried 
when  there  was  great  feeling  against  him,  where 
the  verdict  is  moderate,  on  the  testimony  as 
given,  and  no  reason  appears  why  all  the  facts 
might  not  have  been  shown  on  the  trial.— Mc- 
Namara v.  Commonwealth  (Ky.)  786. 

Motion  for  continuance  for  absent  witnesses 
must  show  materiality  of  evidence,  and  that 
accused  believes  the  facts  to  be  proven  true. — 
State  v.  Rice  (Mo.)  78. 

Where  there  is  only  one  continuance  by  the 
state,  accused  is  not  entitled  to  a  discharge,  un- 
der Rev.  St.  1880,  §  4222.— State  v.  Mollinenux 
(Mo.)  462. 

A  refusal  of  a  continuance  in  a  criminal  case 
because  of  the  absence  of  a  witness  will  be 
sustained  where  in  the  light  of  the  record  the 
expected  testimony  is  not  probably  true. — Clay 
v.  State  (Tex.  Cr.  App.)  212. 

The  hearing  and  granting  of  a  change  of  venue 
on  tiie  same  day,  but  after  the  granting  of  a 
motion  for  a  continuance,  is  equivalent  to  a  set- 
ting aside  of  the  continuance. — Hamilton  v. 
State  (Tex.  Or.  App.)  217. 

Continuance  because  of  absent  witness  held 
properly  refused.— Williams  v.  State  (Tex.  Cr. 
App.)  224. 

An  application  for  a  continuance  in  a  criminal 
case  on  the  ground  of  the  absence  of  a  witness 
is  properly  refused,  where  the  application  does 
not  show  diligence,  and  the  expected  testimony 
is  not  probably  true— Shilling  v.  State  (Tex.  Cr. 
App.)  240. 

A  refusal  to  grant  a  continuance  in  a  criminal 
case  will  not  be  reviewed  in  the  absence  of  a 
bill  of  exceptions.— May  v.  State  (Tex.  Cr.  App.) 
242. 

A  refusal  of  a  continuance  on  account  of  the 
absence  of  a  witness  is  proper  where  the  testi- 
mony expected  to  be  procured  is  contradictory  to 
the  witness'  affidavits  presented  to  the  grand 
jury.— O'Toole  v.  State  (Tex.  Cr.  App.)  244. 

A  refusal  of  a  continuance  on  account  of  the 
absence  of  a  witness  is  proper  where  it  is  doubt- 
ful if  he  can  ever  be  secured.— O'Toole  v.  State 
(Tex.  Cr.  App.)  244. 

It  was  not  error  to  refuse  to  allow  accused  to 
withdraw  his  announcement  of  readiness  for  trial 
on  certain  incriminating  letters  being  produced 
by  the  prosecution,  if  it  does  not  appear  that  ac- 
cused was  surprised,  or  that  he  could  have  dis- 
proved the  letters  if  a  continuance  had  been 
granted.— Morrison  v.  State  (Tex.  Cr.  App.)  358. 

A  reasonable  time  in  which  to  prepare  and  file 
a  motion  for  a  continuance  is  all  that  can  be 
demanded  by  the  defendant.— Roberts  v.  State 
(Tex.  Cr.  App.)  383. 

Continuance  on  the  ground  of  the  absence  of 
witnesses  will  be  refused  for  lack  of  diligence, 
where  the  witnesses  were  not  subpoenaed  until  a 
short  time  before  the  trial,  although  ample  time 
had  been  given.— Roberts  v.  State  (Tex.  Cr. 
App.)  383. 

Absence  of  attorney  is  no  ground  for  a  con- 
tinuance, where  defendant  was  represented  by 
able  and  experienced  attorneys,  ana  ample  time 
was  given  them  to  prepare. — Roberts  v.  State 
(Tex.  Cr.  App.)  383. 

A  motion  for  a  continuance  on  the  ground  of 
absent  witnesses  will  not  be  granted  where  the 
evidence  is  cumulative,  and  where  the  necessary 
statutory  requirements  are  not  set  out  in  the 
motion.— Roberts  v.  State  (Tex.  Cr.  App.)  383. 

Diligence  or  reasonable  expectation  of  securing 
attendance  of  an  absent  witness  held  not  to 
have  been  shown,  sufficient  for  a  continuance. — 
Jackson  v.  State  (Tex.  Cr.  App.)  889. 


Motion  for  continuance  properly  denied  where 
it  appears  that  defendant  expected  to  prove 
facts  by  an  unknown  witness  which  would  send 
the  latter  to  the  penitentiary.— Burns  v.  Sttte 
(Tex.  Cr.  App.)  905. 

Motion  for  continuance  properly  denied,  where 
defendant  had  used  no  diligence  to  procure  an 
unknown  witness,  except  to  issue  a  process  for 
him,  returned  by  sheriff,  not  executed,  three 
days  before  trial. — Burns  v.  State  (Tex.  Cr. 
App.)  905. 

Defendant  held  not  injured  by  the  overruling 
of  a  motion  for  a  continuance  on  account  oi 
sickness  of  his  attorney. — Johnson  v.  State  (Tex, 
Cr.  App.)  911. 

A  second  application  for  a  continuance,  whidi 
does  not  show  that  the  applicant  could  not  se- 
cure the  desired  testimony  from  some  other 
source,  is  properly  overruled.— Matthews  r. 
State  (Tex.  Cr.  App.)  915. 

A  continuance  held  properly  denied. — High- 
smith  v.  State  (Tex.  Cr.  App.)  919. 

A  motion  for  a  continuance  is  properly  refused 
where  diligence  is  not  exercised. — Luttrell  v. 

State  (Tex.  Cr.  App.)  930. 

Where  an  application  for  continuance  to  pro- 
cure witnesses  shows  due  diligence,  and  there  is 
no  showing  that  such  witnesses  could  not  be  pro- 
cured, it  is  error  to  refuse  it — Murphy  v.  State 
(Tex.  Or.  App.)  940. 

An  application  for  continuance  for  testimony 
of  a  witness  is  properly  overruled  where  it  shows 
no  diligence  to  obtain  the  desired  evidence- 
Pace  v.  State  (Tex.  Cr.  App.)  953. 

Continuance  for  absent  witness  held  properly 
denied  for  lack  of  diligence. — Winters  v.  State 
(Tex.  Cr.  App,)  1110. 

A  continuance  hel4  properly  denied  for  want 
of  diligence.— Hargrove  v.  State  (Tex.  Cr.  App.i 
1123. 

Continuance  to  obtain  evidence  not  affecting 
the  case  of  the  state  is  properly  denied. — Har- 
grove v.  State  (Tex.  Cr.  App.)  1124. 

§  17.  Trial— Preliminary  proceed!  m«i. 

It  is  immaterial  that  delivery  of  copy  of  in- 
dictment to  defendant  is  made  by  another  than 
the  sheriff,  and  out  of  his  county. — Hargrove  v. 
State  (Tex.  Cr.  App.)  1124. 

1 17%.  —  Course  and  oondnet  of  trial 
la  general. 

An  accused,  having  voluntarily  absented  him- 
self from  the  court  room  without  the  court's 
knowledge  while  the  jury  were  impaneled,  is 
bound  by  an  express  waiver  of  a  reimpanelmenr 
of  the  jury  made  on  his  return. — O'Toole  v.  State 
(Tex.  Cr.  App.)  244. 

A  judgment  will  not  be  reversed  for  remarks 
of  the  judge  made  when  the  petit  jury  for  the 
week  was  impaneled,  in  the  absence  of  any 
showing  that  defendant  was  prejudiced  thero- 
by.— Holt  v.  State  (Tex.  Cr.  App.)  907. 

Improper  remarks  of  the  judge  in  impaneling 
the  regular  jury  for  the  week  are  not  avails  b).- 
as  error,  where  the  jurors,  on  being  impanel.-.! 
for  the  chpc,  were  not  examined  as  to  whether 
they  had  been  influenced  by  such  remarks.— Fur- 
low  v.  State  (Tex  Cr.  App.)  938. 

Improper  remarks  of  the  judge  in  impaneling 
the  regular  jury  for  the  week  are  not  availalil. 
as  error,  where  the  jurors,  on  being  impanel.  1 1 
were  not  examined  as  to  whether  they  had  bee: 
influenced  by  such  remarks. — Murphy  v.  Stall 
(Tex.  Cr.  App.)  940. 

(18.  —  Reception  of  evidence. 

Since  the  placing  of  witnesses  under  the  rnl«»  i 
within  the  discretion  of  the  trial  court,  a  «>-»: 
viction  will  not  be  reversed  merely  beeaus*- 
witness  was  permitted  to  testify  without  b-ei  n 
placed  under  the  rule.— Hedrick  v.  State  CT»-  ? 
Or.  App.)  252. 
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S  19.   -  Objections   to   evidence,  >o- 

tions  to  strike  out,  and  excep- 
tions. 

Error  in  the  admission  of  testimony  held 
waived  by  a  failure  to  raise  tbe  question  in  the 
record,  though  a  conviction  in  a  companion  case 
was  reversed  for  the  admission  of  the  same  tes- 
timony.—Sullivan  v.  State  (Tex.  Cr.  App.)  375. 

$  20.  —  Argument  and  conduct  of  coun- 
sel. 

Where  an  affidavit  for  a  continuance  was  ad- 
mitted as  the  testimony  of  an  absent  witness,  it 
was  error  to  permit  the  prosecuting  attorney  to 
state  in  argument  that  the  testimony  of  the  ab- 
sent witness  was  only  what  the  defendant  swore 
in  an  affidavit  for  continuance.— Redmond  v. 
Commonwealth  (Ky.)  565. 

The  prejudicial  effect  of  improper  remarks  of 
counsel  to  the  jury  was  not  removed  by  the 
court  saying  to  the  jury,  when  counsel  objected, 
"You  will  consider  the  proof  before  you." — 
Gilbert  v.  Commonwealth  (Ky.)  804. 

It  was  improper  and  prejudicial  to  accused  for 
the  prosecuting  attorney  to  state  in  argument 
that  he  could  have  proven  certain  things  if  he 
had  thought  it  necessary,  and  to  refer  to  testi- 
mony as  having  been  given  at  the  examining 
trial  which  was  not  given.— Gilbert  v.  Common- 
wealth (Ky.)  804. 

Where  an  affidavit  for  continuance  was  per- 
mitted to  be  read  to  the  jury  as  the  deposition 
of  absent  witnesses,  it  was  improper  for  the 
prosecuting  attorney  to  comment  on  the  fact 
in  argument  to  the  jury.— Gilbert  v.  Common- 
wealth (Ky.)  804. 

Code  Or.  Proc.  art.  823,  providing  that  a  for- 
mer conviction  of  the  offense  Bhall  not  be  alluded 
to  in  argument  on  the  new  trial,  applies  also  to 
proceedings  at  the  trial.— Hamilton  v.  State  (Tex, 
Cr.  App.)  217. 

An  offer  by  the  prosecuting  attorney  to  prove 
that  accused  was  a  prostitute  was  not  prejudicial 
error,  where  the  court  instructed  the  jury  to  dis- 
regard the  statement — Monticue  State  (Tex. 
Cr.  App.)  236. 

Remarks  of  prosecuting  attorney  in  his  ar- 
gument to  the  jury  held  not  improper. — Morrison 
t.  State  (Tex.  Cr.  App.)  358. 

It  was  not  error  to  permit  the  prosecuting  at- 
torney to  read  authorities  in  his  closing  argu- 
ment, after  he  had  notified  counsel  for  defense 
of  his  intention  in  time  for  them  to  comment  on 
such  authorities  in  their  argument.— Morrison 
v.  State  (Tex.  Cr.  App.)  358. 

Improper  remarks  of  counsel  cannot  be  taken 
advantage  of  on  appeal  if  appellant  did  not  ten- 
der a  special  charge  instructing  the  jury  to  dis- 
regard the  remarks.— Morrison  v.  State  (Tex.  Cr. 
App.)  358. 

An  objection  to  a  remark  of  the  district  attor- 
ney during  the  trial  of  a  criminal  case,  that  the 
remark  is  unauthorized  by  law,  is  too  general.— 
Mott  v.  State  (Tex.  Cr.  App.)  368. 

A  remark  by  tbe  district  attorney  held  not 
prejudicial  as  referring  to  accused's  failure  to  tes- 
tify—Mott  v.  State  (Tex.  Cr.  App.)  368. 

A  reference  by  prosecutor  in  his  argument  to 
accused's  former  conviction,  being  violative  of 
Code  Cr.  Proc.  art.  823,  held  reversible  error. — 
Pickett  v.  State  (Tex.  Cr.  App.)  374. 

A  defendant's  counsel  has  no  right  to  contra- 
dict a  prosecuting  witness  about  what  he  had 
testified  to  previously,  unless  he  desires  to  do  so 
as. a  sworn  witness.— Johnson  v.  State  (Tex.  Cr. 
App.)  911. 

In  a  prosecution  for  theft,  a  remark  of  coun- 
sel that  the  evidence,  beyond  question,  "Bhows 
that  this  defendant  is  the  thief,  and  society  is 
entitled  at  your  hands  to  protection  from  all 
thieves  and  violations  of  the  law."  is  not  im- 
proper.—Matthews  v.  State  (Tex.  Cr.  App.)  915. 


Remarks  to  jury  by  district  attorney  in  his 
argument  held  not  improper. — Franklin  v.  State 
(Tex.  Cr.  App.)  961. 

Remarks  by  the  district  attorney  to  the  de- 
fendant's attorney  intended  to  belittle  his  ex- 
ceptions should  not  be  allowed.— Franklin  v. 
State  (Tex.  Cr.  App.)  951. 

Remarks  of  prosecuting  attorney  held  no 
ground  for  reversal.— Hargrove  v.  State  (Tex. 
Cr.  App.)  1124. 

§  21.  —  Province  of  court  and  jury  In 
general. 

An  issue  whether  a  confession  was  freely  made 
held  not  raised,  though  an  officer  was  present 
when  it  was  made,  and  did  not  hear  the  warning 
or  the  confession.— Sullivan  v.  State  (Tex.  Cr. 
App.)  375. 

i  22.           Necessity,  requisites,  and  mffl- 

eleney  of  instruct!  c 


cieney 

It  was  prejudicial  error  to  instruct  the  jury 
that  they  could  not  convict  defendants  upon  con- 
fessions made  out  of  court  unless  corroborated 
by  other  evidence,  where  there  was  no  evidence 
of  any  confession. — Spicer  v.  Commonwealth 
(Ky.)  802. 

It  is  the  duty  of  the  court,  in  a  criminal  case, 
to  instruct  the  jury,  though  not  requested  so 
to  do.— State  v.  Ruf  us  (Mo.)  80. 

It  was  error  to  instruct  that  if  the  jury  believ- 
ed any  statements  of  defendant  have  been  proved 
by  the  state,  and  not  denied  by  defendant,  they 
are  taken  as  true— State  v.  Hudspeth  (Mo.)  483. 

An  instruction  based  on  a  hypothesis  not  sup- 
ported by  evidence  is  properly  refused. — State  v. 
Hudspeth  (Mo.)  483. 

It  is  proper  to  submit  the  issue  of  an  accom- 
plice to  the  jury's  consideration.— Clay  v.  State 
(Tex.  Cr.  App.)  212. 

It  was  error  for  the  court  to  fail  to  charge  on 
the  weight  of  accomplice's  testimony,  where  the 
prosecution,  could  not  have  been  maintained  but 
for  the  testimony  of  two  persons  claimed  to  have 
been  accomplices. — Collins  v.  State  (Tex.  Cr. 
App.)  216. 

An  error  in  an  instruction  defining  an  assault 
held  cured  by  a  correct  definition  in  another 
instruction. — Monticue  v.  State  (Tex.  Cr.  App.) 
236. 

An  instruction  unsupported  by  evidence  waB 
P^roperiy^refused  — Jackson  v.  State  (Tex.  Cr. 

There  is  no  error  in  an  instruction,  if,  con- 
strued with  others  given,  it  Is  correct— Jackson 
v.  State  (Tex.  Cr.  App.)  389. 

In  a  criminal  prosecution  for  violation  of  a 
local  prohibition  law  it  is  error  to  refuse  to  sub- 
mit to  the  jury  a  theory  of  defendant's  defense 
which  has  some  evidence  to  support  it,  though 
such  evidence  be  of  slight  weight— Ladwig  v. 
State  (Tex.  Cr.  App.)  390. 

The  fact  that  part  of  a  paragraph  of  the 
charge  is  objectionable  is  no  ground  for  a  re- 
versal, when,  taken  in  connection  with  the  en- 
tire paragraph,  it  is  correct— Morgan  ▼.  State 
(Tex.  Cr.  App}  902. 

Where  the  prosecution  has  proved  a  confes- 
sion, a  request  for  a  charge  on  circumstantial 
evidence  is  properly  overruled. — Matthews  v. 
State  (Tex.  Cr.  App.)  915. 

It  was  error  to  refuse  a  charge  directing  the 
jury  to  disregard  testimony  erroneously  admit- 
ted— Wilson  v.  State  (Tex.  Cr.  App.)  916. 

A  charge  on  the  law  of  accomplice  testimony 
should  be  given,  on  request,  where  there  is  evi- 
dence of  complicity  in  the  crime. — Wilson  ▼> 
State  (Tex.  Cr.  App.)  916. 

A  charge  on  alibi  should^be  given  where  de- 
fendant swears  that  he  was  at  another  place- 
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at  the  time  of  the  alleged  crime.— Wilson  v. 
State  (Tex.  Or.  App.)  916. 

Defendant's  denial  that  he  was  at  the  place 
where  the  burglary  was  committed  does  not,  of 
itself,  require  a  charge  on  alibi. — Byas  v.  State 
(Tex.  Cr.  App.)  923. 

Failure  to  instruct  to  limit  impeaching  evi- 
dence to  the  purpose  for  which  it  was  admitted 
"held,  error.— Joy  v.  State  (Tex.  Cr.  App.)  933. 

An  instruction  that  one  may  be  guilty  as  prin- 
cipal, though  not  actually  present  when  the  of- 
fense was  committed,  is  erroneous.— Joy  v.  State 
(Tex.  Cr.  App.)  933. 

A  refusal  to  instruct  on  the  law  of  alibi  la 
error,  where  the  evidence  raises  the  issue. — 
Joy  v.  State  (Tex.  Cr.  App.)  935. 

i  23.  —  Requests  for  instructions. 

There  is  no  error  in  refusing  an  instruction 
covered  by  those  already  given. — State  v.  Har- 
per (Mo.)  89. 

A  refusal  of  special  charges  is  not  error, 
where  they  had  been  given  in  the  general  charge 
in  so  far  as  they  are  applicable. — Segars  v.  State 
(Tex.  Cr.  App.)  238. 

A  charge  covered  by  that  given  is  properly  re- 
fused— Mozee  v.  State  (Tex.  Cr.  App.)  250. 

Where  the  court's  instructions  contained  all 
the  law  applicable  to  the  facts,  a  conviction  will 
not  be  reversed  for  failure  to  give  an  instruction 
asked  by  accused.— Morrison  v.  State  (Tex.  Cr. 
App.)  858. 

It  was  not  error  to  refuse  instructions  fully 
covered  by  those  given— Morrison  v.  State  (Tex. 
Cr.  App.)  858. 

A  refusal  to  instruct  the  jury  to  disregard  re- 
marks of  counsel  is  not  error,  in  the  absence 
of  a  written  request  for  such  instruction.— Mat- 
thews v.  State  (Tex.  Cr.  App.)  915. 

An  instruction  is  properly  refused  when  its 
substance  has  been  fully  given  in  other  charges. 
—Woodson  v.  State  (Tex.  Cr.  App.)  918. 

An  instruction  is  properly  refused  where  it  is 
substantially  given  in  the  main  charge.— Pace 
v.  State  (Tex.  Cr.  App.)  953. 

A  requested  instruction  is  properly  refused 
where  it  is  not  supported  by  the  evidence.— Bruce 
v.  State  (Tex.  Cr.  App.)  954. 

The  refusal  of  an  instruction  is  not  erroneous, 
where,  in  so  far  as  applicable,  it  was  given  in 
the  main  charge.— Bruce  v.  State  (Tex.  Cr. 
App.)  954. 

Requests  for  instructions  may  be  refused 
where  their  substance  is  sufficiently  covered  by 
the  general  charge. — Vick  v.  State  (Tex.  Cr. 
App.)  1117. 

Failure  to  charge  on  accomplice  testimony  in 
a  misdemeanor  case,  no  Instruction  having  been 
presented,  held  not  error. — Sparks  v.  State  (Tex. 
Cr.  App.)  1120. 

i 24.  —  Objections  to  instructions  or 
refusal  thereof,  and  exceptions. 

Where  there  is  no  exception  to  the  charge  of 
the  court  in  the  bill  of  exceptions  or  in  the  mo- 
tion for  new  trial,  it  cannot  be  reviewed.— Rob- 
erto v.  State  (Tex.  Cr.  App.)  383. 

!  25.  —  Custody,  eonduot,  and  delibera- 
tions of  jury. 

Misconduct  of  jury  in  use  of  intoxicants  held 
not  ground  for  reversal.— McClendon  v.  State 
(Ark!)  1062. 

Misconduct  of  the  jury  in  use  of  liquor  held 
to  justify  severe  punishment— McClendon  v. 
State  (Ark.)  1062. 

A  judgment  of  conviction  ennnot  be  reversed 
on  the  ground  that  the  verdict  was  made  by  lot 
— Milstead  v.  Commonwealth  (Ky.)  451. 

It  was  not  an  abuse  of  discretion  to  keep  the 
jury  together  after  they  had  reported  a  failure 


to  agree,  the  entire  time  they  were  kept  togeth- 
er being  less  than  30  hours.—Gilbert  v.  Common- 
wealth (Ky.)  590. 

Where  the  sheriff,  after  the  jury  was  placed 
in  his  charge  at  night,  to  be  kept  together  until 
the  next  day,  permitted  a  sick  juror  to  go  to 
his  home,  and  the  court  on  the  next  day  dis- 
charged the  panel  because  the  attendance  of  the 
sick  juror  could  not  be  secured,  accused  being 
unwilling  to  fill  the  panel,  there  was  no  ground 
for  a  plea  of  former  jeopardy  on  a  subsequent 
trial.— Hilbert  v.  Commonwealth  (Ky.)  817. 

Locking  four  sick  jurors  in  the  jury  room  while 
the  sheriff  took  the  others  to  a  meal  held  not  a 
separation  requiring  a  reversal. — Walker  v.  State 
(Tex.  Cr.  App.)  234. 

Testimony  that  the  jury  arrived  at  their  ver- 
dict in  the  belief  that  it  would  be  a  good  thing 
to  send  accused  to  a  reformatory  does  not  show 
such  misconduct  as  will  authorize  a  new  trial. 
— Grayson  v.  State  (Tex.  Cr.  App.)  246. 

The  jury  may,  with  leave  of  court,  take  to  the 
jury  room  any  evidence  which  has  been  admitted. 
—Grayson  v.  State  (Tex.  Cr.  App.)  246. 

Failure  of  the  sheriff  to  post  notices  of  the 
appointment  of  his  deputies  is  not  ground  fur 
setting  aside  a  verdict  of  a  jury  which  was  in 
the  custody  of  one  of  such  deputies.— Woodson 
v.  State  (Tex.  Cr.  App.)  918. 

A  conviction  will  not  be  set  aside  on  the 
ground  that  before  the  jury  was  sworn,  or  the 
panel  completed,  one  of  the  jurors  was  permit- 
ted to  leave  the  jury  box  for  a  short  time.— 
Woodson  v.  State  (Tex.  Cr.  App.)  918. 

{26.  —  Verdict. 

A  verdict  which  reads,  "Wee  the  jonry  agree 
and  find  the  defendant  guilty  as  charged  in  the 
indite  and  sess  his  find  at  $100  dollars.  Isaa 
Clouse,"  is  good,  the  intention  of  the  jury  be- 
ing manifest — Mitchell  v.  Commonwealth  (Ky.) 

{ 27.  Motions  for  new  trial  and  in  ar- 
rest. 

The  judgment  should  be  arrested  where  de- 
fendant was  not  arraigned  before  the  jury  was 
Impaneled  and  sworn.— Dansby  v.  United  States 
and.  T.)  1083. 

The  separation  of  one  of  the  jury  before  the 
introduction  of  any  evidence,  where  such  juror 
was  not  subject  to  improper  influence  while  sep- 
arated, is  not  a  ground  for  a  new  trial. — State 
v.  Williams  (Mo!)  88. 

Alleged  newly-discovered  evidence  held  not  to 
entitle  accused  to  a  new  trial. — State  v.  Bybee 
(Mo.)  470. . 

Evidence  held  to  show  accused  lacking  in  dili- 
gence in  procuring  evidence  which  he  claimed 
was  newly  discovered,  justifying  a  new  trial- 
State  v.  Ernest  (Mo.)  688. 

Refusal  to  grant  new  trial  of  a  criminal  case 
for  newly-discovered  evidence  cannot  be  review- 
ed where  the  motion  was  not  verified  by  appel- 
lant.—Carpenter  v.  State  (Tex.  Cr.  App.)  227. 

A  new  trial  for  newly-discovered  evidence  held 
properly  denied  where  the  testimony  was  known 
to  accused  for  a  year  preceding  the  trial. — Mon- 
ticue  v.  State  (Tex.  Or.  App.)  236. 

Newly-discovered  evidence  in  a  criminal  case 
is  no  ground  for  a  new  trial  where  there  are 
affidavits  of  witnesses  for  the  prosecution  show- 
ing that  the  evidence  is  not  probably  true.— 
Shilling  v.  State  (Tex.  Or.  App.)  240. 

Newly-discovered  evidence  that  tends  to  con- 
tradict and  impeach  a  prosecuting  witness  is  no 
ground  for  a  new  trial. — Shilling  v.  State  (Tei. 
Cr.  App.)  240. 

A  new  trial  will  not  be  granted  for  newly-dis- 
covered evidence  to  be  given  by  certain  witness- 
es, where  it  appears  that  others,  for  whom  no 
process  was  issued,  could  have  attended  the  trial 
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and  testified  to  the  same  facts.— Austin  v.  State 
(Tex.  Cr.  App.)  240. 

It  is  improper  to  make  a  motion  for  new  trial 
in  the  form  of  an  argument— Jackson  v.  State 
(Tex.  Cr.  App.)  389. 

An  accused,  on  motion  for  new  trial  for  newly- 
discovered  evidence,  most  show  that  the  evi- 
dence relied  on  came  to  his  knowledge  after  the 
trial— Frickie  v.  State  (Tex.  Or.  App.)  394. 

An  accused  is  not  entitled  to  a  new  trial  for 
newly-discovered  evidence  consisting  of  facts 
within  the  knowledge  of  his  own  witnesses.— 
Wynne  v.  State  (Tex.  Or.  App.)  909. 

New  trial  is  properly  refused  where  newly- 
discovered  evidence  is  merely  in  impeachment 
of  prosecuting  witness.— Ford  v.  State  (Tex.  Or. 
App.)  935. 

New  trial  for  newly-discovered  evidence  is 
properly  refused,  where  no  diligence  is  shown. 
—Ford  v.  State  (Tex.  Cr.  App.)  935. 

Motion  for  new  trial  on  ground  of  newly-dis- 
covered evidence  must  be  sworn  to,  or  affidavit 
be  made  of  new  discovery.— Vick  v.  State  (Tex. 
Cr.  App.)  1117. 

Question  of  newly-discovered  evidence  cannot 
be  reviewed  where  motion  has  attached  the  affi- 
davit of  defendant,  but  not  that  of  the  person 
by  whom  the  newly-discovered  facts  are  to  be 
proved,  and  thereafter  another  motion  is  filed, 
with  affidavit  of  such  person,  but  not  that  of 
defendant. — Marquez  v.  State  (Tex.  Cr.  App.) 
1119. 

New  trial  to  obtain  testimony  of  co-defend- 
ant who  has  been  acquitted  held  properly  de- 
nied, where  the  discrepancies  as  to  statements  of 
their  actions  is  great,  and  inducements  of  co- 
defendant  to  falsify  render  a  different  verdict 
hnnrobable.— Bryant  v.  State  (Tex.  Cr.  App.) 

|28.  Judgment,  sentence,  said  final 
commitment. 

Under  Ky.  St  i  1130,  providing  that  every 
person  convicted  a  third  time  for  felony  shall 
be  confined  in  the  penitentiary  for  life,  evi- 
dence of  former  convictions  alleged  in  the  in- 
dictment is  admissible  before  the  jury  has  found 
accused  guilty  of  the  offense  charged,  there  be- 
ing no  provision  for  a  separate  trial  of  the  fact 
of  former  convictions. — Hall  v.  Commonwealth 
(Ky.)  814. 

The  increased  penalty  by  reason  of  former 
convictions  must  be  fixed  by  the  jury,  and  not 
by  the  court.— Hall  v.  Commonwealth  (Ky.) 
814. 

i  29.  Appeal  and  error,  and  certiorari — 
Presentation  and  reservation  in 
lower  court  of  grounds  of  review. 

Where  the  record  does  not  show  that  any  ex- 
ception was  taken  to  an  order  overruling  a  mo- 
tion for  a  new  trial,  only  the  record  proper  cnn 
be  reviewed.— State  v.  Gray  (Mo.)  85. 

Instructions  not  reviewable  unless  mentioned 
in  motion  for  new  trial. — State  v.  Headrick 
(Mo.)  99. 

Where  the  record  contains  no  bill  of  exceptions, 
and  the  charge  of  the  court  is  not  excepted  to  in 
the  motion  for  new  trial,  an  instruction  cannot 
be  reviewed.— Edmonds  v.  State  (Tex.  Cr.  App.) 

393. 

An  assignment  of  error  to  a  part  of  a  charge 
will  not  be  considered  in  absence  of  bill  of  ex- 
ceptions.—Pike  v.  State  (Tex.  Cr.  App.)  395. 

The  admission  of  evidence  cannot  be  review- 
ed where  no  bill  of  exceptions  was  reserved. — 
Morgan  v.  State  (Tex.  Cr.  App.)  902. 

Without  a  bill  of  exceptions,  the  refusal  of  a 
continuance  because  of  the  absence  of  a  ma- 
terial witness  cannot  be  reviewed.— Wilks  v. 
State  (Tex.  Cr.  App.)  902. 


An  objection  to  testimony  that  it  is  imma- 
terial is  too  indefinite.— Barfield  v.  State  (Tex. 
Cr.  App.)  908. 

An  error  alleged  to  have  been  committed  by 
the  trial  court  will  not  be  noticed  by  the  appel- 
late court  unless  a  bill  of  exceptions  is  reserv- 
ed.—Turtle  v.  State  (Tex.  Cr.  App.)  911. 

An  assignment  of  error  in  the  admission  of 
evidence  will  not  be  considered  when  no  bill  of 
exceptions  was  reserved. — Woodson  v.  State 
(Tex.  Cr.  App.)  918.  . 

Under  Code  Cr.  Proc.  art.  723,  objections  to 
charge  not  presented  by  bill  of  exceptions  or  in 
motion  for  new  trial  cannot  be  reviewed  on  ap- 
peal.—Ford  v.  State  (Tex.  Cr.  App.)  935. 

An  exception  to  rejection  of  evidence,  part  of 
which  is  not  admissible,  should  point  out  that 
which  is.— Ford  v.  State  (Tex.  Cr.  App.)  935. 

A  bill  of  exceptions  to  the  remarks  of  the 
county  attorney  will  not  be  considered,  where 
accused  did  not  ask  for  the  withdrawal  of  the 
remarks,  nor  reserve  any  exceptions. — Colter  v. 
State  (Tex.  Cr.  App.)  945. 

Where  the  general  charge  of  the  court  is  ob- 
jected to  neither  in  the  bill  of  exceptions  nor 
motion  for  new  trial,  it  cannot  be  reviewed. — 
Jones  v.  State  (Tex.  Cr.  App.)  949. 

Where  defendant  does  not  preserve  bill  of  ex- 
ceptions to  exclusion  of  testimony,  it  cannot  be 
reviewed.— Marquez  v.  State  (Tex.  Cr.  App.) 
1119. 


8  30. 


of 


—  Proceedings    for  transfer 
cause,  and  effect  thereof. 

A  recognizance  entered  into  after  the  expiration 
of  the  term  of  court  at  which  conviction  was 
had  is  insufficient  to  give  the  appellate  court  ju- 
risdiction—Donnelly v.  State  (Tex.  Cr.  App.) 
228. 

A  recognizance  which  does  not  state  the  punish- 
ment assessed  against  the  appellant  is  not  suffi- 
cient under  Acts  25th  Leg.  p.  5.— Donnelly  v. 
State  (Tex.  Cr.  App.)  228;  Peck  v.  State  (Tex. 
Cr.  App.)  229. 

If  the  recognizance  filed  at  the  time  of  taking 
an  appeal  is  defective,  accused  cannot  prevent 
a  dismissal  by  filing  a  valid  recognizance. — Peck 
v.  State  (Tex.  Cr.  App.)  229. 

A  recognizance  which  does  not  state  the 
amount  of  punishment  assessed  against  appel- 
lant is  insufficient  to  support  his  appeal. — Howard 
v.  State  (Tex.  Cr.  App.)  229;  Perry  v.  Same,  Id. 

A  recognizance  on  appeal  held  not  to  confer  ju- 
risdiction on  the  appellate  court,  unlt-ss  entered 
into  at  the  term  at  which  the  conviction  is  had. 
— Mundelino  v.  State  (Tex.  Cr.  App.)  235. 

A  recognizance  reciting  that  defendant  was 
convicted  of  "selling  liquor  in  violation  of  the  lo- 
cal option  law"  does  not  recite  any  offense 
against  the  law.— Fikes  v.  State  (Tex.  Cr.  App.) 
248. 

A  recognizance  entered  subsequent  to  the  pas- 
sage of  Acts  25th  Leg.,  without  following  the 
form  prescribed  by  the  act  or  reciting  the  amount 
of  punishment,  is  fatally  defective,  precluding  the 
attachment  of  jurisdiction  on  appeal. — Fikes  v. 
State  (Tex.  Cr.  App.)  248. 

Where  the  recognizance  does  not  set  forth  the 
punishment  assessed  against  the  appellant,  as  re- 

§uired  by  Code  Cr.  Proc.  art.  887  (Acts  1897,  p. 
_),  the  appeal  will  be  dismissed. — Sessum  v. 
State  (Tex.  Cr.  App.)  373. 

}  81.  —  Records  and  proceedings  not 
in  record. 

The  assignment  of  remarks  of  the  prosecuting 
attorney  as  a  ground  for  a  new  trial,  and  set- 
ting them  out  in  the  motion,  does  not  make 
them  a  part  of  the  record,  so  as  to  be  reviewa- 
ble.—State  v.  Rufus  (Mo.)  80. 

On  appeal  in  a  criminal  case  the  transcript 
should  show  the  organization  of  the  court,  the 
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impaneling  of  the  grand  jury,  the  return  of  the 
indictment,  nnd  the  arraignment.— State  v.  Har- 
ris (Mo.)  481. 

A  conviction  will  not  be  reversed  on  appeal 
on  the  ground  that  the  complaint  was  made 
prior  to  the  commission  of  the  offense,  in  the  ab- 
sence of  a  statement  of  facts. — Shaw  v.  State 
(Tex.  Cr.  App.)  214. 

The  sufficiency  of  evidence  to  sustain  a  convic- 
tion cannot  be  reviewed  in  the  absence  of  a 
statement  of  facts.— Shaw  v.  State  (Tex.  Cr. 
App.)  214. 

Sufficiency  of  evidence  to  support  a  conviction 
cannot  be  reviewed  where  the  record  does  not 
contain  the  evidence.— Flowers  v.  State  (Tex. 
Cr.  App.)  216. 

Refusal  to  grant  a  new  trial  for  error  in  de- 
nying a  continuance  cannot  be  reviewed  where  no 
bill  of  exceptions  was  reserved,  and  the  record 
does  not  contain  the  evidence.— Flowers  v.  State 
(Tex.  Cr.  App.)  216. 

Granting  change  of  venue  held  not  shown  to 
be  error,  the  record  being  incomplete. — Hamilton 
v.  State  (Tex.  Cr.  App.)  217. 

The  bill  of  exceptions  should  be  so  full  as  to 
show  all  the  proceedings  involved  in  the  motion 
for  a  change  of  venue,  where  the  granting  of 
such  change  is  alleged  as  error.— Hamilton  v. 
State  (Tex.  Cr.  App.)  217. 

In  the  absence  of  a  bill  of  exceptions,  ratings 
on  evidence  will  not  be  revised.— Taylor  v.  State 
(Tex.  Cr.  App.)  237. 

Alleged  error  in  refusing  to  give  certain  in- 
structions will  not  be  considered  where  the  evi- 
dence does  not  suggest  any  issue  to  which  they 
would  apply.— Bush  v.  State  (Tex.  Cr.  App.)  238. 

A  recitation  In  a  bill  of  exceptions  that  the 
state  offered  accused's  confession  in  evidence  is 
not  sufficient.  It  must  show  that  it  was  admit- 
ted, and  it  must  be  set  out  as  introduced. — 
Stroube  v.  State  (Tex.  Cr.  App.)  357. 

Where  the  trial  judge  desires  to  incorporate  ex- 

Elanations  of  his  rulings  in  the  bill  of  exceptions, 
e  need  not  make  up  a  separate  bill,  but  may 
include  the  explanations  in  the  bill  presented  by 
annellant—  Morrison  v.  State  (Tex.  Cr.  App.) 

Where  there  is  no  statement  of  facts  in  the 
record,  alleged  error  in  refusing  a  continuance 
cannot  be  considered.— Holt  v.  State  (Tex.  Cr. 
App.)  907. 

An  assignment  that  a  verdict  of  guilty  is  con- 
trary to  the  law  and  the  evidence  will  not  be 
considered,  in  the  absence  of  a  statement  of 
facts.— Croomes  v.  State  (Tex.  Cr.  App.)  924. 

A  district  judge  has  no  authority  to  file  a 
statement  of  facts  as  of  a  date  within  10  days 
allowed  by  his  order  for  filing,  where  it  was 
not  presented  within  such  time. — Croomes  v. 
State  (Tex.  Cr.  App  )  »24- 

An  accused's  attorney  held  not  to  have  shown 
diligence  in  attempting  to  file  a  statement  of 
facts  in  time.— Croomes  v.  State  (Tex.  Cr.  App.) 
924. 

Error  in  overruling  a  challenge  of  a  juror  for 
cause  is  unavailing,  where  appellant's  bill  does 
not  show  that  he  had  exhausted  his  peremptory 
challenges. — Murphy  v.  State  (Tex.  Cr.  App.) 
940. 

Where  the  record  contains  no  statement  of 
facts,  a  refusal  to  give  a  special  instruction  will 
not  be  reviewed.-TJbnes  v.  State  (Tex.  Cr. 
App.)  949. 

Where  there  is  no  statement  of  facts,  and 
defendant  did  not  complain  until  his  motion  for 
a  new  trial,  and  the  lowest  punishment  under 
the  law  was  assessed,  it  will  not  be  assumed  on 

appeal  that  an  improper  choree  on  impaneling 
the  petit  jury  injured  defendant. — Jones  v.  State 
(Tex.  Cr.  App.)  W9. 


Bill  of  exception  held  bad  for  not  showing 
relevancy  of  rejected  evidence. — Flanigan  v. 
State  (Tex.  Cr  App.)  1116. 

An  objection  to  evidence  as  hearsay  does  not 
dispense  with  the  necessity  of  showing  that  the 
evidence  was  hearsay  by  bill  of  exception.— 
Flanigan  v.  State  (Tex.  Cr.  App.)  1116. 

In  the  absence  of  a  statement  of  facts,  re- 
fusal of  instructions  cannot  be  reviewed. — Clark 
v.  State  (Tex.  Cr.  App.)  1120. 

A  statement  of  facts  made,  up  entirely  of  ques- 
tions and  answers  will  be  stricken  out. — Dunn 
v.  State  (Tex.  Cr.  App.)  1121. 

{  32.  —  Assignment  of  errors. 

An  assignment  of  error  in  a  criminal  case  to 
which  no  bill  of  exceptions  was  reserved  cannot 
be^reviewed. — Carpenter  v.  State  (Tex.  Cr.  App.) 

An  assignment  of  error  cannot  be  considered 
when  no  exceptions  are  preserved  to  the  ruling 
of  the  court— Homan  v.  State  (Tex.  Cr.  App.) 


{33.  _  Review. 

It  was  harmless  error  to  require  defendant,  in 
a  criminal  prosecution,  to  produce  evidence 
against  itself,  where  the  offense  was  otherwise 
made  out.— Louisville  &  N.  R.  Co.  v.  Common- 
wealth (Ky.)  167. 

There  can  be  no  reversal  in  a  criminal  case 
for  an  error  in  overruling  a  motion  for  a  new 
trial. — Flannery  v.  Commonwealth  (Ky.)  572. 

A  judgment  of  conviction  cannot  be  reversed 
on  the  ground  that  it  is  not  supported  by  the  evi- 
dence, if  there  is  anv  evidence  conducing  to  show 
guilt.— Gilbert  v.  Commonwealth  (Ky.)  500. 

It  was  harmless  error  to  permit  the  prosecut- 
ing attorney  to  propound  to  a  witness  questions 
which  assumed  that  property  found  in  the  pos- 
session of  accused  was  taken  from  the  house 
he  was  accused  of  breaking. — Gilbert  t.  Com- 
monwealth (Ky.)  590. 

It  was  harmless  error  to  overrule  a  challenge 
to  a  juror  for  cause,  and  thus  to  compel  ac- 
cused to  use  one  of  his  peremptory  challenges 
to  excuse  the  juror,  as  all  of  his  peremptory  chal- 
lenges were  not  exhausted.— Gilbert  v.  Common- 
wealth (Ky.)  590. 

There  can  be  no  reversal  in  a  criminal  case 
for  an  error  in  overruling  a  challenge  to  a  ju- 
ror.— Gilbert  v.  Commonwealth  (Ky.)  590. 

Accused  held  not  prejudiced  by  refusal  of 
continuance  for  absent  witnesses  to  establish 
a  defense  without  merit.— State  v.  Rice  (Mo.) 
78. 

Refusal  of  continuance  will  not  be  reviewed 
where  discretion  of  court  was  not  abused.— 
State  v.  Rice  (Mo.)  78. 

The  appellate  court  will  not  interfere  with  a 
verdict  approved  by  the  trial  court,  on  the 
ground  that  it  is  unusual  and  severe,  in  the  ab- 
sence of  a  showing  that  it  was  the  result  of 
prejudice.— State  v.  Rufus  (Mo.)  80. 

The  appellate  court  will  not  reverse  a  con- 
viction because  of  the  insufficiency  of  the  evi- 
dence, where  there  is  substantial  evidence  of 
defendant's  guilt— State  v.  Hibler  (Mo.)  85. 

Denial  of  application  for  change  of  venue,  on 
ground  of  insufficiency  of  affidavits,  where  it 
is  subsequently  heard  on  proper  affidavits,  is 
harmless  error. — State  v.  Headrick  (Mo.)  99. 

An  instruction,  though  technically  incorrect,  if 
not  calculated  to  injure  the  rights  of  appellant 
will  not  be  ground  for  reversal.— Homan  v.  State 

(Tex.  Cr.  App.)  237. 

Refusal  to  grant  a  continuance  for  absent 
witnesses  is  without  prejudice,  where  the  facts 

expected  to  be  proved  by  such  witnesses  are 
shown,  and  not  controverted  by  the  state. — Bush 
v.  State  (Tex.  Cr.  App.)  238. 
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An  instruction  that  if  defendant  got  the  prop- 
erty, alleged  to  have  been  stolen,  by  purchase  or 
gift,  to  acquit  him,  does  not  prejudice  defend- 
ant, though  there  was  no  evidence  that  he  got 
said  property  by  gift.— Johnson  v.  State  (Tex. 
Cr.  App.T  911. 

An  instruction  in  a  criminal  case  which  im- 
poses on  the  state  an  additional  burden  ofproof 
cannot  be  complained  of  by  defendant. — Tuttle 
State  (Tex.  Cr.  App.)  911. 

Error  in  remarks  of  counsel  "held  harmless, 
when  provoked  by  remarks  of  opposite  counsel. 
—Matthews  v.  State  (Tex.  Cr.  App.)  915. 

Improper  remarks  of  the  prosecuting  attorney 
are  not  ground  for  reversal,  when  they  were 
provoked  by  similar  remarks  of  defendant's  at- 
torney concerning  defendant's  family. — Furlow 
v.  State  (Tex.  Cr.  App.)  938. 

Where  a  motion  for  change  of  venue  on  ac- 
count of  local  prejudice  is  not  accompanied  by 
the  affidavits  of  compurgators,  the  allowance  of 
such  change  on  thi  court's  own  motion  is  within 
the  discretion  of  the  court,  and  a  refusal  to  do 
so  is  not  reviewable.— Murphy  v.  State  (Tex.  Cr. 
App.)  940. 

Error  in  admitting  testimony  as  to  the  mean- 
ing of  a  forgery  held  harmless. — Colter  v.  State 
(Tex.  Cr.  App.)  945. 

Where  the  court,  in  a  prosecution  for  theft, 
erroneously  charges  on  circumstantial  evidence, 
the  error  is  harmless,  where  the  case  is  not  one 
depending  on  circumstantial  evidence. — Pace  v. 
State  (Tex.  Cr.  App.)  953. 

An  instruction,  if  erroneous,  held  not  reversible 
error,  under  Code  Cr.  Proc.  art.  723.— Bruce  v. 
State  (Tex.  Cr.  App.)  954. 

Error  in  overruling  a  challenge  for  cause  is 
harmless,  where  the  juror  does  not  sit  in  the 
case.— Vick  v.  State  (Tex.  Cr.  App.)  1117. 

CROSS-EXAMINATION. 

See  "Witnesses,"  {  3. 

CUSTODY. 

Of  child,  see  "Divorce,"  f  3. 

Of  jury,  see  "Criminal  Law,"  §  25. 

DAMAGES. 

Breach  by  buyer  of  contract  for  sale  of  goods 
see  "Sales,"  I  5. 

Compensation  for  property  taken  for  public  use, 
see  "Eminent  Domain,"  §  1. 

For  false  representations,  see  "Fraud,"  §  2. 

For  wrongful  attachment  of  goods,  see  "Attach- 
ment," |  7. 

In  actions  for  causing  death,  see  "Death,"  §  2. 
Recoverable  for  trespass,  see  "Trespass,"  §  1. 

§  1.    Grounds  and  snljeots  of  compen- 
satory damages. 

A  railroad  company  held  liable  for  mental  an- 
guish suffered  by  a  passenger,  caused  by  her 
having  received  the  wrong  ticket.— Texas  &  P. 
Ry.  Co.  v.  Armstrong  (Tex.  Sup.)  835. 

The  allegations  of  a  complaint  held  to  justify 
a  charge  that  plaintiff  may  recover  for  damages 
arising  from  mental  suffering  to  be  borne  in  the 
future.— Texas  &  P.  Ry.  Co.  v.  Goldman  (Tex. 
Civ.  App.)  275. 

A  girl  11  years  old  may  recover  for  mental 
suffering  caused  by  disfigurement  resulting  from 
an  injury  occurring  when  she  was  17  months 
old.— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Clark 
(Tex.  Civ.  App.)  276. 

Where  there  is  evidence  of  physical  injury 
justifying  submission  of  injury  from  mental 
suffering,  the  amount  of  mental  damages  need 
not  be  proved.— International  &  G.  N.  Ry.  Co. 
v.  Rhoades  (Tex.  Civ.  App.)  617. 


f  2.   Liquidated  damages  and  penalties. 

A  party  to  a  contract  held  entitled  to  recover 
$5,000  fixed  by  a  contract  as  liquidated  dam- 
ages for  a  breach  thereof. — May  v.  Crawford 
(Mo.)  693. 

A  question  whether  a  Bum  provided  in  a  con- 
tract for  its  nonobservance  is  a  penalty  or  liq- 
uidated damages  is  for  the  court.— May  v.  Craw- 
ford (Mo.)  693. 

A  penalty  prescribed  for  a  breach  of  a  compo- 
sition held  not  liquidated  damages,  the  damages 
being  susceptible  of  definite  ascertainment.— 
Hill  v.  Wertheimer-Swarts  Shoe  Co.  (Mo.)  702. 

Damages  in  a  bond  held  liquidated,  and  not 
nenal. — Copeland  v.  Holloman  (Tex.  Civ.  App.) 

§  3.    Exemplary  damages. 

The  remission  of  actual  damages  before  entry 
of  judgment  by  one  who  had  recovered  a  verdict 
for  actual  and  exemplary  damages  deprives  the 
court  of  power  to  render  judgment  for  exemplary 
damages.— Smith  v.  Dye  (Tex.  Civ.  App.)  858. 

{  4.   Measure  of  damages. 

Where  there  is  a  substantial  compliance  with 
a  building  contract,  the  principal  breach  con- 
sisting in  failing  to  make  the  inside  of  a  brick 
wan  as  smooth  as  the  outside,  the  measure  of 
damage  is  the  difference  between  the  value  of 
the  building  constructed  as  it  is  and  what  it 
would  have  been  if  constructed  according  to  the 
contract.— Taulbee  v.  Moore  (Ky.)  564. 

In  an  action  for  the  value  of  trees  destroyed 
by  defendant  under  contract  for  right  of  way, 
the  measure  of  damages  held  to  be  the  value 
of  the  trees,  where  plaintiff  had  conveyed  the 
soil  to  defendant  reserving  title  to  the  trees. — 
Cooley  v.  Kansas  City,  P.  &  G.  R.  Co.  (Mo.) 

f  5.    Inadequate  and  excessive  damages. 

A  verdict  for  812,000  for  an  injury  to  a  wo- 
man from  a  gunshot  wound  causing  great  pain 
and  suffering,  and  affecting  the  spinal  column, 
will  not  be  set  aside  as  excessive,  a  former  ver- 
dict for  a  larger  amount  having  previously  been 
Bet  aside.— Louisville  &  N.  R.  Co.  v.  McEwan 
(Ky.)  619. 

A  verdict  of  $11,750  for  loss  of  left  arm  and 
part  of  left  leg  by  man  42  years  old,  theretofore 
able-bodied  and  healthy,  with  earning  capacity 
of  $75  to  8100  per  month,  who  knows  no  busi- 
ness but  farming  and  railroading,  and  who  was 
confined  to  his  bed  three  months  by  the  injury, 
is  not  excessive.— San  Antonio  &  A.  P.  Ry.  Co. 
v.  Brooking  (Te.x.  Civ.  App.)  537. 

§  6.    Pleading,  evidence,  and  assessment. 

A  complaint  in  an  action  for  the  value  of 
trees  destroyed,  under  contract  for  right  of 
way,  held  not  insufficient  in  failing  to  allege 
ownership.— Cooley  v.  Kansas  City,  P.  &  G.  R. 
Co.  (Mo.)  101. 

In  an  action  for  a  breach  of  a  contract,  evi- 
dence showing  mitigation  of  damages  held  in- 
admissible, where  plaintiff  was  entitled  to  liq- 
uidated damages  for  the  breach  as  fixed  by  the 
contract — May  v.  Crawford  (Mo.)  693. 

An  instruction  "that  if  from  the  evidence  the 
jury  find  for  plaintiff,  then,  in  estimating  her 
damages,  they  will  take  into  consideration  the 
physical  injury,"  is  not  erroneous,  as  assuming 
that  physical  injury  was  Inflicted,  where  the 
jury  couid  not  find  for  the  plaintiff  unless  phys- 
ical injuries  were  sustained.— Young  v.  City  of 
Webb  City  (Mo.)  709. 

Where  plaintiff  in  an  action  for  personal  In- 
juries has  exhibited  them  to  the  jury,  and  phy- 
sicians have  testified  in  relation  to  them,  de- 
fendant is  entitled  to  have  an  examination  by 
experts  of  its  own  selection.— Chicago,  R.  I.  & 
T.  Ry.  Co.  v.  Langston  (Tex.  Sup.)  331. 

It  is  reversible  error  to  charge  a  jury  to  take 
into  consideration  damages  resulting  from  a  loss 
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of  time,  where  there  is  neither  allegation  nor 
proof  of  the  value  of  such  lost  time.— Texas  & 
P.  Ry.  Co.  v.  Goldman  (Tex.  Civ.  App.)  275. 

Allegation  in  complaint  held  to  support  recov- 
ery for  decreased  earning  capacity.— Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Clark  (Tex.  Civ.  App.) 
276. 

Testimony  that  plaintiff,  the  night  she  was 
injured,  said  that  she  tasted  blood,  held  admissi- 
ble.—Texas  &  P.  Ry.  Co.  v.  Lee  (Tex.  Civ.  App.) 
351. 

Complaint  for  personal  injuries  held  to  author- 
ize proof  of  reasonableness  of  physician's  bill. — 
Texas  &  P.  Ry.  Co.  v.  Lee  (Tex.  C5v.  App.)  351. 

The  scope  of  evidence  admissible  to  prove  the 
earning  capacity  of  one  suing  for  a  personal 
injury,  to  determine  his  loss  where  totally  dis- 
abled, set  forth.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  St.  Clair  (Tex.  Civ.  App.)  666. 

Refusal  to  require  a  physical  examination  in  a 
personal  injury  case  was  not  error,  where  plain- 
tiff expressed  a  willingness  to  be  examined,  but 
his  counsel  opposed  it.— Ft.  Worth  &  R.  G.  Ry. 
Co.  v.  White  (Tex.  Civ.  App.)  855. 

DEATH. 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival,"  §  1. 

{  1.   Evidence  of  death  and  of  surviv- 
orship. 

Presumption  of  death,  after  absence  unheard 
of  for  20  years,  held  not  affected  by  the  fact 
that  a  suit  had  been  brought  within  the  time, 
making  him  defendant  by  publication  as  a  non- 
resident.—Ferrell  v.  Grigsby  (Tenn.  Ch.  App.) 
114. 

One  who  has  left  the  country  where  he  and 
his  relatives  lived  for  20  years,  and  has  never 
been  heard  from,  is  presumed  to  be  dead.— 
Ferrell  v.  Grigsby  (Tenn.  Ch.  App.)  114. 

5  2.   Actions  for  causing  death. 

A  right  of  action  for  wrongfully  killing  a  hus- 
band and  father  survives  in  his  widow  and  heirs. 
—Missouri,  K.  &  T.  Ry.  Co.  v.  Elliott  (Ind.  T.) 
1067. 

Where  a  petition  filed  by  an  administrator 
states  a  good  cause  of  action,  nnder  Ky.  Const. 
§  241,  for  causing  the  death  of  plaintiff's  intes- 
tate by  negligence,  the  fact  that  it  is  alleged 
that  the  negligence  was  willful  does  not  re- 
quire that  the  action  should  be  regarded  as 
brought  under  section  3  of  chapter  57  of  the 
General  Statutes.— Louisville  &  N.  R.  Co.  v. 
Alumbaugh's  Adm'r  (Ky.)  18. 

In  an  action  by  a  wife  for  the  wrongful  death 
of  her  husband,  the  jury  may  give  such  dam- 
ages as  they  think  proportioned  to  the  injury 
resulting  from  his  death.— Houston  &  T.  C.  R. 
Co.  v.  Loeffler  (Tex.  Civ.  App.)  536. 

An  instruction  on  the  measure  of  damages  in 
an  action  by  a  wife  for  the  wrongful  death  of 
her  husband  held  erroneous.— Houston  &  T.  C. 
R.  Co.  v.  Loeffler  (Tex.  Civ.  App.)  536. 

What  the  jury  should  consider  in  determining 
the  damages  suffered  by  a  wife  for  the  wrong- 
ful death  of  her  husband,  set  forth.— Houston 

6  T.  C.  R.  Co.  v.  Loeffler  (Tex.  Civ.  App.)  536. 

Verdict  for  $15,000  for  death  of  brakeman  held 
not  excessive.— Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Kime  (Tex.  Civ.  App.)  558. 

Evidence  held  material,  as  tending  to  show 
whether  defendant  should  have  known  at  whom 
he  was  shooting.— Croft  v.  Smith  (Tex.  Civ. 
App.)  1080. 

In  an  action  under  Sayles'  Rev.  Civ.  St  arts. 
3017,  3O20.  evidence  in  reenrd  to  any  action 
that  tuny  hnve  been  taken  by  plaintiff  or  the 
grand  jury  in  connection  with  criminal  pro- 


ceedings is  inadmissible.— Croft  v.  Smith  (Tex. 

Civ.  App.)  1089. 

In  an  action  by  parents  to  recover  for  the 
wrongful  killing  of  their  son,  testimony  that 
they  may  have  brought  the  action  simply  to  in- 
vestigate the  circumstances  of  the  homicide  is 
irrelevant  and  prejudicial.— Croft  v.  Smith  (Tex. 
Civ.  App.)  1089. 

The  apprehension  which  moved  defendant  to 
shoot  deceased  in  self-defense  must  be  judged 
from  the  standpoint  in  which  defendant  was  at 
the  time.— Croft  v.  Smith  (Tex.  Civ.  App.)  1089. 

Where  the  evidence  shows  that  the  killing  was 
intentional,  to  escape  liability  the  defendant 
must  show  that  it  was  done  under  a  reasonable 
apprehension  of  fear  of  death  or  serious  bodily 
harm.— Croft  v.  Smith  (Tex.  Civ.  App.)  1080. 

Where  it  appears  that  defendant  shot  de- 
ceased intentionally,  but  claimed  to  have  done 
so  in  the  belief  that  deceased  was  about  to  at- 
tack him,  it  is  error  to  submit  the  case  to  the 
jury  on  the  theory  of  negligence.— Croft  v. 
Smith  (Tex.  Civ.  App.)  1089. 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution." 
Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  S  2. 

DECEIT. 

See  "Fraud."  ■ 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence."  {  6. 

  in    criminal    prosecutions,    see  "Criminal 

Law,"  §  8. 

DEEDS. 

Admissions  by  grantor,  see  "Evidence,"  I  5. 

Cancellation,  see  "Cancellation  of  Instruments." 

Covenants  in  deeds,  see  "Covenants." 

Effect  of  faulty  acknowledgment  as  between  the 
parties,  see    Acknowledgment,"  §  1. 

Estoppel  by  deed,  see  "Estoppel,"  J  2. 

In  fraud  of  creditors,  see  "Fraudulent  Conveyan- 
ces." 

Tn  trust,  see  "Trusts  "  $  1. 
Of  public  lands,  see  'TubUc  Lands,"  §  1;  "Mort- 
gages." 

Reformation,  see  "Reformation  of  Instruments." 
Requisites  and  validity  of  deeds  of  assignment, 
see  "Assignments  for  Benefit  of  Creditors,"  g  1. 

§  1.   Requisites  and  validity. 

A  consideration  named  in  a  deed  is  presumed 
to  be  the  true  consideration,  in  the  absence 
of  evidence  to  the  contrary.— Hoover  v.  Binkley 
(Ark.)  73. 

Where  the  name  of  a  grantee  in  a  deed  is 
left  blank,  with  authority  to  be  filled,  the  in- 
sertion of  a  wrong  name  by  mistake  of  scrivener 
confers  no  title,  but,  upon  insertion  of  the  cor- 
rect name,  the  instrument  for  the  first  time  be- 
comes complete. — Thummel  v.  Holden  (Mo.)  404. 

A  deed  describing  grantees  as  heirs  of  cer- 
tain persons,  but  not  naming  them,  heid  suffi- 
cient.—Hill  v.  Jackson  (Tex.  Civ.  App.)  357. 

Description  referring  to  other  instruments  held 
insufficient.— Pierson  v.  Sanger  (Tex.  Civ.  App.) 

869. 

The  recording  of  a  deed  by  one  not  authorised 
to  do  so  by  the  grantor  will  not  be  given  the 
effect  of  a  delivery  of  the  deed.— Blackman  v. 
Schierman  (Tex.  Civ.  App.l  886. 

§  S.    Construction  and  operation. 

An  instrument  without  consideration  declaring 

a  trust  iu  certain  lands  held  not  a  deed  convey- 
ing  interest  therein.— GritBtU  v.  Maxfield  (Ark.. 
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A  deed  conveying  land  to  V.  "and  his  chil- 
dren,'* to  have  and  to  hold  to  him  "and  his  chil- 
dren." conveys  to  V.  the  fee,  and  not  merely  a 
life  interest.— Viley  v.  Frankfort  &  C.  By.  (Ky.) 
173. 

A  deed  from  a  city  to  a  railroad  company  con- 
strued to  convey  an  entire  strip  of  ground  owned 
by  the  city  by  virtue  of  a  condemnation  proceed- 
ing, and  not  merely  so  much  of  it  as  was  desig- 
nated for  the  railroad  track.— Long  v.  Louisville 
&  N.  R.  Co.  (Ky.)  807. 

The  discretion  to  B.  of  allotting  the  lands  "as 
he  may  see  proper"  contemplates  an  equal  divi- 
sion, and  gives  B.  merely  the  discretion  to  desig- 
nate the  location  of  each  child's  share.— Ft. 
Jefferson  Imp.  Co.  v.  Dupoyster  (Ky.)  810. 

A  deed  to  B.  which  recites  that  "it  is  express- 
ly agreed  and  understood  that  said  second  party 
is  to  deed  or  will  said  lands  to  the  bodily  heirs 
of  J.,— in  other  words,  the  title  and  possession 
of  said  lands  is  only  invested  in  said  second 
party  during  his  natural  lifetime,  then  to  said 
heirs  of  J.;  and  said  second  party  has  the  dis- 
cretion of  allotting  said  lands  between  said  heirs 
as  he  may  see  proper," — vests  in  B.  only  a  life 
estate,  remainder  to  the  children  of  J.,  which 
vests  in  the  firstborn  child,  and  opens  up  to  let 
in  the  afterbom  children.— Ft.  Jefferson  Imp. 
Co.  v.  Dupoyster  (Ky.)  810. 

Description  of  a  town  lot  by  a  map  execut- 
ed but  not  recorded  until  after  the  deed  held 
sufficient— Zimpleman  v.  Stamps  (Tex.  Civ. 
App.)  341. 

In  construing  a  deed,  the  court  will  consider 
the  whole  instrument  and,  when  the  calls  in  a 
deed  lead  to  conflicting  results,  that  construc- 
tion must  be  adopted  which  is  most  consistent 
with  the  intent  apparent  on  its  face. — Hitchler 
v.  Boyles  (Tex.  Civ.  App.)  64a 

A  deed  of  several  blocks  of  land  separated  by 
streets  as  laid  out  by  the  grantor  conveys  the 
title  to  the  intervening  streets  as  effectually  as 
if  they  had  been  expressly  included. — Emerson 
v.  Bedford  (Tex.  Civ.  App.)  889. 

|  3.   Pleading  and  evidence. 

From  the  execution  and  record  of  a  deed,  de- 
livery is  presumed. — McReynolds  v.  Grubb  (Mo.  I 
822. 

A  petition  held  to  sufficiently  aver  the  delivery 
of  a  deed.— McReynolds  v.  Grubb  (Mo.)  822. 

A  deed  not  acknowledged  so  as  to  be  entitled 
to  record  if  improperly  recorded  can  be  proved 
according  to  the  common  law,  but  not  by  a  cer- 
tified copy.— Heintz  v.  Thayer  (Tex.  Sup.)  640. 

Evidence  held  to  authorize  a  submission  to  the 
jury  of  the  qnestion  of  the  identity  of  land  de- 
scribed in  a  deed.— Hitchler  v.  Boyles  (Tex.  Civ. 
App.)  648. 

Deeds  which  do  not  identify  the  lands  de- 
scribed will  be  received  in  evidence,  when  by  the 
aid  of  extrinsic  evidence  the  land  conveyed  can 
be  identified.  —  Hitchler  v.  Boyles  (Tex.  Civ. 
App.)  648. 

.DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  f  2. 

DELEGATION  OF  POWER. 

Invalidity  of  penal  statute  delegating  legislative 
power,  see  "Constitutional  Law,"  J  1. 

DELIVERY. 

Of  deed,  see  "Deeds,"  9  L 


DEMURRER. 

To  evidence,  see  "Trial,"  S  5. 

DEPOSITIONS. 

Objection  that  witness,  though  living  out  of 
the  state,  was  frequently  within  the*  state, 
made  first  after  commencement  of  trial,  held  too 
late.— Missouri,  K.  &  T.  By.  Co.  v.  Elliott 
(Ind.  T.)  1067. 

Deposition  by  employe  of  railroad,  frequently 
within  the  jurisdiction  of  the  court,  though  re- 
siding in  another  state,  held  not  excluded  by 
Mansf.  Dig.  §  2921.— Missouri,  K.  &  T.  Ry.  Co. 
v.  Elliott  (Ind.  T.)  1067. 

A  deposition  taken  in  a  case  before  inter- 
vention, subsequently  admitted,  but  limited  in 
its  purpose  to  the  original  parties,  cannot  then  be 
read  in  evidence  by  the  intervener.— Shields  v. 
Ord  (Tex.  Civ.  App.)  298. 

Where  attorneys  prepared  the  envelope  for  re- 
turning depositions,  the  indorsements  on  it  are 
made  the  notary's  act  by  his  adoption  thereof 
in  using  it— Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as v.  St  Clair  (Tex.  Civ.  App.)  666. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  t  2. 

DEPOSITS  IN  COURT. 

A  court  held  authorized  to  order  taxes  on 
property  sold  under  decree  to  be  paid  out  of  pro- 
ceeds within  the  court's  jurisdiction.— Kahler  v. 
Betterton  (Tex.  Civ.  App.)  289. 

DESCENT  AND  DISTRIBUTION. 

§  1.   Nature  and  course  in  general. 

A  vendee  of  land  holding  a  bond  for  a  title, 
after  having  paid  a  part  of  the  price,  has  a 
beneficial  estate,  which  is  descendible  by  in- 
heritance, precisely  as  if  it  were  an  absolute 
estate  of  inheritance.— Strauss  v.  White  (Ark.) 
64. 

I  2.   Rights  and  liabilities  of  heirs  and 
distribatees. 

Payments  made  by  the  ancestor  for  the  tui- 
tion of  the  children  of  a  deceased  son,  and  for 
a  house  and  lot  conveyed  to  their  mother,  are 
not  chargeable  as  advancements  against  the 
grandchildren,  though  entries  were  made  by  the 
ancestor  in  a  book  kept  by  him  to  the  effect 
that  they  were  to  be  considered  as  advance- 
ments.—Boone  v.  Thornsbury  (Ky.)  563. 

A  creditor  who.  through  ignorance  of  the  death 
of  his  debtor,  failed  to  present  his  claim  to  the 
administrator  for  allowance  within  the  time  lim- 
ited by  law,  held  barred,  as  against  the  heirs  and 
distributees.— Beekman  v.  Richardson  (Mo.)  6S9. 

DESCRIPTION. 

Of  property  conveyed,  see  "Boundaries,'*  (  1. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  §  5. 

DISABILITIES. 

Contributory  negligence  of  persons  under  dis- 
ability, see  "Negligence,"  §  2. 

DISCHARGE. 

From  liability  as  guarantor,  see  "Guaranty," 
§  4. 

—  liability  aa  surety,  see  "Principal  and 

Surety."  I  2. 
  service  as  juror,  see  "Jury,"  |  2. 
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DISCRETION  OF  COURT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
f  33. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," {  18%. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  f  14. 

g  1.  Involuntary- 

Where  an  order  of  dismissal  was  proper,  plain- 
tiff cannot  have  a  new  trial  because  he  did  not 
consent  to  the  order  as  recited  therein.— Hoffman 
v.  Hoffman  (Ky.)  176. 

The  dismissal  of  an  action  on  demurrer  ltdd 
premature.-<-Sparks  v.  McHugh  (Tex.  Civ.  App.) 
873. 

DISORDERLY  HOUSE. 

Evidence  held  sufficient  to  show  that  a  disor- 
derly house  was  conducted  by  accused,  and  not 
by  another,  who  owned  the  house  and  furniture 
and  rented  it  to  accused.— Carlton  v.  State  (Tex. 
Cr.  App.)  213. 

Instruction  as  to  what  constitutes  keeping  dis- 
orderly house  held  erroneous.— Sparks  v.  State 
(Tex.  Or.  App.)  1120. 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  §  4. 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  g  6. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Distri- 
bution." 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

Saylee'  Civ.  St.  art.  2495c,  entitling  county  at- 
torneys of  certain  counties  to  only  a  part  of  the 
fees  attached  to  their  office,  is  not  repugnant  to 
Const,  art.  5,  g  21.— Hare  v.  Grayson  County 
(Tex.  Civ.  App.)  656. 

Under  Sayles'  Civ.  St.  arts.  2495c,  2495d, 
county  attorneys  in  counties  having  cast  7,500 
votes  in  the  presidential  election  of  1896  are  en- 
titled to  $2,500  out  of  the  fees  attached  to  their 
office,  and  one-fourth  of  those  remaining  after 
deducting  the  $2,500—  Hare  v.  Grayson  County 
(Tex.  Civ.  App.)  656. 

DIVERSION. 

Of  water  course,   see   "Waters  and  Water 
Courses,"  g  1. 

DIVORCE. 

g  1.    Jurisdiction,  proceedings,  and  re- 
lief. 

A  judgment  of  divorce  cannot  be  annulled 
except  upon  a  petitton  verified  by  the  parties 
in  person  so  requesting  it,  as  provided  by  Civ. 
Code  Prac.  g  426.— Rristow  v.  Bristow  (Ky.) 
819. 

i  2.  Alimony,  allowances,  and  disposi- 
tion of  property. 

Though  the  husban<Ps  estate  consists  only  of 
a  small  tract  of  land,  which  is  incumbered, 
and  which  yields  little  or  no  returns,  yet,  as 
he  receives  a  salary  of  $125  per  month,  an  al- 


lowance of  $25  per  month  for  the  support  of 
the  wife  and  her  infant  daughter  is  not  ex- 
cessive.— Bristow  v.  Bristow  (Ky.)  819. 

It  is  always  in  the  power  of  the  chancellor,  if 
the  conditions  change,  to  change  the  amount  of 
alimony  to  conform  to  the  necessities  of  the 
case.— Bristow  v.  Bristow  (Ky.)  819. 

g  3.    Custody  and  support  of  ekildren. 

Where  a  judgment  of  divorce  awarded  to  the 
mother  the  custody  of  the  children  of  the  mar- 
riage, giving  the  father  the  right  to  visit  the 
children  at  reasonable  times,  it  was  in  the  sound 
discretion  of  the  chancellor  to  subsequently  make 
further  provision  for  the  father  seeing  his  chil- 
dren, but  a  particular  order  made  was  an  unrea- 
sonable interference  with  the  mother's  supervi- 
sion.— McFerran  v.  McFerran  (Ky.)  307. 

Where  the  court  had  denied  a  husband  a  di- 
vorce, and  granted  the  custody  of  a  child  to  the 
wife,  order  cannot  be  entered  against  the  hus- 
band for  a  monthly  payment  for  the  child's  sup- 
port—Defee  v.  Defee  (Tex.  Civ.  App.)  274. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  f  8. 

  in  criminal  prosecutions,  see  "Criminal 

Law,"  g  10. 

DONATIONS. 

See  "Gifts,"  g  1. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  g  5. 

EASEMENTS. 

g  1,    Creation,  existence,  and  transfer. 

Though  the  law  might  imply  the  reservation  of 
an  existing  notorious  passway  "as  a  way  of  ne- 
cessity" over  land  conveyed  for  the  benefit  of 
land  retained  by  the  vendor,  yet  the  vendor  may, 
by  verbal  agreement,  waive  such  right  of  way.— 
Lebus  v.  Boston  (Ky.)  609. 

EJECTMENT. 

See  "Trespass  to  Try  Title." 

g  1.    Right  of  action  and  defenses. 

Under  Ky.  St.  §  212,  the  defendant  in  eject- 
ment may,  under  the  general  issue,  prove  that  he 
was  in  adverse  possession  of  the  land  in  contro- 
versy at  the  time  of  plaintiffs  purchase,  and  thus 
defeat  the  action.— Shaw  v.  Revel  (Ky.)  568. 

In  ejectment  by  a  judgment  creditor  claiming 
the  land  by  a  sale  under  execution  sale  against 
the  heirs  of  the  debtor's  mother  to  whom  he 
had  deeded,  a  mere  "claim"  that  the  debtor 
bonght  the  land  with  his  mother's  money  held 
no  defense.— Johnson  v.  Bowlware  (Mo.)  109. 

g  2.  Pleading  and  evidence,. 

An  answer  praying  for  equitable  relief  will 
not  support  a  decree  based  upon  it,  where  the 
facts  show  a  question  of  a  legal  title  under 
the  general  issue.— Thummel  v.  Holden  (Mo.) 
404. 

An  allegation  in  answer  that  previous  action 
of  ejectment  had  been  decided  against  plain- 
tiff held  material  on  question  of  enjoining  fur- 
ther litigation.  —  Ridgeway  v.  Herbert  (Mo.) 
1040. 

{  3.    Trial,  judgment,   enforcement  of 
Judgment,  and  review. 

The  validity  of  attachment  proceedings  by 
which  the  defendant  in  ejectment  came  into 
possession  of  the  land  may  be  considered. — 
Winninghain  v.  Trueblood  (Mo.)  399. 
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ELECTIONS. 

I  1.  Ballots. 

An  election  for  county  clerk  was  void  where 
the  incumbent,  who  was  the  successful  candi- 
date for  re-election,  was  guilty  of  fraud  in  so 
arranging  the  ballot  as  to  deceive  voters,  but 
candidates  for  other  offices  who  were  not  re- 
sponsible for  the  irregularity  are  not  affected 
thereby.— Creech  v.  Davis  (Xy.)  428;  Hurst  v. 
Ingram,  Id.;  Kirby  v.  Woollum,  Id.;  Renfro  v. 
Green,  Id. 

J  2.    Conduct  of  election. 

The  decision  of  election  officers  as  to  the  quali- 
fications of  voters  is  not  final.— Tunics  v.  Vincent 
(Ivy.)  622. 

5  3.    Count  of  votes,  returns,  and  can- 

vass. 

The  returns  of  precinct  election  officers,  stat- 
ing the  number  of  votes  received  by  the  Demo- 
cratic and  Republican  candidates,  respectively, 
for  a  particular  office,  are  sufficient,  without 
stating  the  names  of  the  candidates.— Tunks  v. 
Vincent  (Ky.)  622. 

Under  Const  1875,  art.  6,  §  37,  held,  the  legis- 
lature could  not  authorize  a  county  court  nor 
the  mayor  of  a  city  to  decide  in  case  of  a  tie 
for  justices  of  the  peace.— State  ex  rel.  Crow  v. 
Kramer  (Mo.)  716. 

j  4.  Contests. 

The  averment  in  a  notice  to  contest  an  election 
that  the  contestant  was  the  Democratic  candi- 
date, and  was  "duly  and  legally  elected,"  is  suf- 
ficient, without  an  express  averment  of  his  eligi- 
bility.—Tunks  v.  Vincent  (Ky.)  622. 

The  statement  in  the  notice  of  the  number  of 
illegal  votes  polled,  for  whom  polled,  and  when 
and  where  polled,  is  sufficient,  without  specifying 
the  names  of  the  illegal  voters,  in  the  absence 
of  a  motion  to  make  more  specific— Tunks  v. 
Vincent  (Ky.)  622. 

An  inquiry  in  an  election  contest  as  to  how 
illegal  votes  were  cast,  does  not  violate  the  se- 
crecy of  the  ballot;  and  every  illegal  vote  should 
be  thrown  out,  if  it  appears  by  competent  evi- 
dence for  whom  it  was  cast. — Tunks  v.  Vin- 
cent (Ky.)  622. 

The  declarations  of  an  illegal  voter  as  to  how 
lie  voted  are  inadmissible,  as  Deing  mere  hearsay. 
—Tunks  v.  Vincent  (Ky.)  622. 

Where  the  ballot  of  an  illegal  voter  which  was 
kept  out  of  the  ballot  box  was  counted,  the  tes- 
timony of  the  election  officers  as  to  the  candidate 
for  whom  it  was  counted  was  competent. — Tunks 
T.  Vincent  (Ky.)  622. 

The  testimony  of  an  illegal  voter  that  he  was 
a  Republican,  coupled  with  the  fact  that  he  was 
prevented  only  by  the  objection  of  the  contestee, 
the  Republican  candidate,  from  testifying  how 
he  voted,  affords  prima  facie  ground  for  con- 
cluding that  he  voted  for  contestee.— Tanks  v. 
Vincent  (Ky.)  622. 

EMINENT  DOMAIN. 

4  1.  Compensation. 

Instructions  as  to  the  measure  of  recovery 
for  injury  to  property  by  the  construction  and 
operation  of  a  railroad  approved.— Chesapeake 

6  O.  R.  Co.  v.  Smith  (Ky.)  12. 

A  verdict  for  $300  as  damages  to  the  ease- 
ment of  a  turnpike  company  by  a  railroad  cross- 
ing was  not  too  small. — ShelbyviUe  &  Eminence 
Turnpike  Co.  v.  Louisville  &  N.  R.  Co.  (Ky.) 
805. 

i  "2.    Proceedings  to  take  property  and 
assess  compensation. 

A  consent  order  entered  in  a  condemnation 
proceeding  instituted  by  a  city  releasing  title  of 
the  city  to  a  part  of  a  strip  of  land  condemned 
was  void  tor  want  of  authority  in  the  city  at- 


torney to  give  such  consent— Long  v.  Louisville 
&  N.  R,  Co.  (Ky.)  807. 

A  consent  order  entered  in  a  condemnation 
proceeding  construed  not  to  release  any  part  of 
a  strip  of  ground  conveyed  for  a  railroad  right 
of  way,  but  merely  to  give  the  original  owners 
full  access  to  the  remainder  of  their  property 
notwithstanding  the  building  of  the  railroad- 
Long  v.  Louisville  &  N.  R.  Co.  (Ky.)  807. 

I  3.    Remedies  of  owners  of  property. 

Instruction  held  to  confine  the  jury,  it  deter- 
mining compensation,  to  the  damages  caused  by 
construction  of  road.— Chesapeake  &  O.  R.  Co. 
v.  Smith  (Ky.)  12. 

On  appeal  by  defendant  to  the  circuit  court 
from  an  order  of  the  county  court  overruling 
exceptions  of  both  parties  to  the  report  of  com- 
missioners assessing  damages  in  a  condemna- 
tion proceeding  instituted  by  a  railroad  compa- 
ny, the  burden  of  proof  is  on  the  company,  and 
it  is  entitled  to  the  concluding  argument  to  the 
jury,  as  judgment  would  be  rendered  against 
it  for  the  damages  assessed  if  no  proof  were 
introduced  by  either  party.— ShelbyviUe  &  Em- 
inence Turnpike  Co.  v.  Louisville  &  N.  R.  Co. 
(Ky.)  805. 

Though  the  testimony  of  plaintiff  himself  fails 
to  show  any  obstruction  of  the  ingress  and 
egress  to  and  from  his  property  from  the  con- 
struction of  a  street  railway  by  defendant  yet 
as  the  testimony  of  other  witnesses  tends  to 
show  such  obstruction,  and  the  jury  would  be 
authorized  to  determine  from  common  observa- 
tion that  there  is  some  obstruction,  the  ques- 
tion should  be  submitted  to  the  jury. — Ashland 
&  C.  St.  Ry.  Co.  v.  Faulkner  (Ky.)  806. 

The  acquiring  of  land  by  a  railroad  for  right 
of  way  and  station  grounds  is  an  appropriation 
to  a  public  use,  within  Rev.  St.  1888,  ft  6772,  pre- 
venting limitations  running  against  land  so  ap- 
propriated.— Hannibal  &  St.  J.  R.  Co.  v.  Totman 
(Mo.)  412. 

ENTRY. 

Of  judgment,  see  "Judgment,"  $  4. 

EQUITY. 

See  "Specific  Performance,**  {  1;  "Trusts." 
Equitable  estoppel,  see  "Estoppel,"  i  3. 

§  1.    Jurisdiction,  principles,  and  max- 
ims. 

Equity  will  relieve  against  a  forfeiture  where 
the  damages  resulting  from  nonperformance  are 
readily  ascertainable,  and  the  penalty  fixed  can- 
not, therefore,  be  regarded  as  liquidated  damages. 
—Allison  v.  Cocke's  Ex'rs  (Ky.)  593;  Same  v. 
Preston's  Ex'rs,  Id. 

§  ft.  Pleading. 

Where  there  is  unity  of  interest  between  de- 
fendants, an  answer  and  a  successful  defense  on 
the  part  of  one  defendant  innres  to  the  benefit 
of  others  not  answering.— Driver  v.  White 
(Tenn.  Ch.  App.)  994. 

f  3.    Hearing,  submission  of  Issues  to 
jury,  and  rehearing. 

A  petition  to  rehear  must  be  filed  during  the 
term  at  which  the  decree  complained  of  is  ren- 
dered.—Dunn  v.  Dunn  (Tenn.  Ch.  App.)  119. 

A  petition  to  rehear  cannot  be  entertained 
after  an  appeal  has  been  allowed,  and  appel- 
lant has  taken  the  oath  prescribed  for  poor  per- 
sons, in  lieu  of  giving  bond.— Dunn  v.  Dunn 
(Tenn.  Oh.  App.)  119. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 
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ESCHEAT. 

Under  Rev.  St  1895,  arts.  1821,  1822,  de- 
claring under  what  conditions  the  district  «r 
county  attorney  shall  file  a  petition  to  escheat 
lands,  an  action  to  escheat  an  estate,  where  ad- 
ministration is  pending,  cannot  be  maintained. 
—State  v.  Black's  Estate  (Tex.  Civ.  App.)  555. 

ESCROWS. 

A  note  placed  in  escrow,  to  be  delivered  on  con- 
ditions not  apparent  on  its  face,  is  valid,  as 
against  the  maker,  In  the  hands  of  an  innocent 
purchaser  for  value. — Garrett  v.  Campbell  (Ind. 
T.)  956. 

ESTABLISHMENT. 

Of  highways,  see  "Highways."  8  1. 
Of  public  schools,  see  "Schools  and  School  Dis- 
tricts," 5  1. 
Of  trusts,  see  "Trusts,"  §  4. 

ESTATES. 

Created  by  will,  see  "Wills,"  f  8. 
Decedents  estates,  see  "Descent  and  Distribu- 
tion." 

A  mortgage  given  to  a  guardian  of  the  estate 
of  mortgagor's  children  to  secure  a  loan  held 
not  to  merge  in  the  fee  inherited  by  them. — 
Bassett  v.  O'Brien  (Mo.)  107. 

ESTOPPEL. 

By  judgment,  see  "Judgment,"  i  10. 

§  1.    By  record. 

An  administrator  is  estopped  to  deny  that 
there  was  a  sale,  where  he  has  procured  a  judg- 
ment for  the  purchase  price,  and  foreclosure  of 
vendor's  lien.— Miller  ▼.  Anders  (Tex.  Civ.  App.) 


i  2.    By  deed. 

Where  a  purchaser  at  a  tax  sale  conveys  by 
warranty  deed,  he  can  acquire  no  rights  against 
his  first  grantee  by  a  subsequent  execution  of 
the  tax  deed  to  him,  on  the  assumption  that  he 
had  not  conveyed.— Tupy-  v.  Kocourek  (Ark.) 
69. 

Deed  held  not  to  create  estoppel,  its  recitals 
being  merely  admissible  as  evidence. — East  Ten- 
nessee, V.  &  O.  Ry.  Co.  v.  Nashville,  C.  &  St 
L.  Ry.  Co.  (Tenn.  Ch.  App.)  202. 

i  3.    Equitable  estoppel. 

One  having  interest  In  land  held  estopped, 
by  representation,  from  asserting  title  thereto. 
—Gilbert  v.  Richardson  (Tenn.  Ch.  App.)  134. 

A  purchaser  of  a  state  grant  of  land  held  not 
equitably  estopped  from  claiming  all  the  land 
embraced  therein  because  of  statements  by 
grantors  as  to  the  amount  included.— Duffield 
v.  Spence  (Tenn.  Ch.  App.)  492. 

Defendant  who  had  acknowledged  that  anoth- 
er had  title  to  land,  held  estopped  to  deny  it— 
Hitchler  v.  Boyles  (Tex.  Civ.  App.)  648. 

An  agreement  by  a  lien  claimant  held  to  estop 
him  from  asserting  the  invalidity  of  another  lien 
on  the  property. — Cain  v.  Texas  Building  &  Loan 
Ass'n  (Tex.  Civ.  App.)  879. 

An  agreement  by  a  mechanic's  lien  holder  held 
to  estop  him  from  asserting  that  his  lien  was 
prior  to  that  of  another.— Cain  v.  Texas  Building 
&  Loan  Ass'n  (Tex.  Civ.  App.)  879. 

EVIDENCE. 

See  "Depositions";  "Witnesses." 
Admissibility  of  evidence  under  pleading,  see 
"Pleading,"  8  7.  *-«—•. 


instructions  to  evidence,  set 
"Libel  and  Slander," 


see 


Applicability  of 

•'Trial,"  %  6. 
In  action  for  slander. 

§  2. 

 for  causing  death,  see  "Death,"  {  2. 

 for  damages,  see  "Damages,"  §  6. 

 ■  for   personal   injuries,   see   'Tdaster  and 

Servant''  i  8. 
In  criminal  prosecutions,  see  "Criminal  Law,"  U 

5-15. 

In  prosecutions  for  larceny,  see  "Larceny,"  f  3. 

  for  murder,  see  "Homicide,"  H  6-8. 

■   for  offenses  against  liquor  laws,  see  "Intox- 
icating Liquors,"  I  3. 

  for  rape,  see  "Rape,"  I  2. 

Of  fraud,  see  "Fraud,'7!  2. 

Of  payment  see  "Payment"  $  L 

Proving  deeds,  see  "Deeds,"  S  8. 

Questions  of  fact  for  jury,  see  "Trial,"  |  5. 

Reception  at  trial,  see  "Criminal  Law,"  |  18; 
"Trial,"  i  4. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,*  |  19. 

i  1.  Presumption*. 

In  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  the  law  as  to  compounding 
felony  is  the  same  in  the  state  in  which  the 
contract  was  made  as  in  that  in  which  it  is 
sought  to  be  enforced. — Loud  t.  Hamilton 
(Tenn.  Ch.  App.)  140. 

Where  clerk  recorded  instrument  it  will  be 

S resumed  that  certificate  of  acknowledgment 
uly  attested  was  annexed,  it  being  necessary 
for  recordation,  so  as  to  render  certified  copy 
admissible.— Caudle  v.  Williams  (Tex.  Civ.  App.) 
560. 

I  2.    Burden  of  proof. 

The  burden  of  proof  was  on  the  plaintiff,  every 
fact  entitling  him  to  recover  being  denied. — Ken- 
ton Ins.  Co.  v.  Osborne  (Ky.)  306. 

i  3.    Relevancy,  materiality,  ud  o«b- 
petemey  in  general. 

Where  the  defense  in  an  action  for  breach  of 
marriage  promise  was  that  plaintiff  had  volun- 
tarily discharged  defendant  from  his  promise, 
and  had  given  back  to  him  their  engagement 
ring,  declarations  of  plaintiff  subsequent  to  the 
return  of  the  ring  as  to  her  purpose  in  return- 
ing it  were  not  admissible  as  a  part  of  the  res 
gesto— Heft  v.  Masden  (Ky.)  574. 

Declarations  of  the  deceased,  made  some  min- 
utes after  he  was  injured,  in  response  to  in- 
quiries made  by  a  witness,  are  admissible  as 
part  of  the  res  gestae.— Houston  &  T.  O.  R.  Co. 
v.  LoefBer  (Tex.  Civ.  App.)  536. 

§  4,    Best  and  secondary  evidence. 

Contents  of  records  in  office  of  defendant's 
train  master  without  the  state  may  be  proved 
by  secondary  evidence,  defendant  having  failed 
to  produce,  on  notice. — Missouri,  K.  &  T.  Ry. 
Co,  v.  Elliott  ffnd.  T.)  1067. 

Parol  evidence  held  admissible  as  to  writings 
that  hare  been  destroyed  or  lost  or  that  de- 
fendant refuses  to  produce  on  notice. — Missouri, 
K.  &  T.  Ry.  Co.  v.  Elliott  (Ind.  T.)  1067. 

Where  no  rule  was  taken  requiring  plaintiff 
to  file  his  books  of  account  secondary  evidence 
as  to  their  contents  'held  admissible. — Standard 
Oil  Co.  v.  Fidelity  &  Casualty  Co.  of  New  York 
(Ky.)  571. 

§  5.    Admissions.  . 

The  declarations  of  the  agent  of  a  common  car- 
rier to  deliver  a  barge  as  to  the  disposition  and 
management  of  the  barge  were  admissible  as 
evidence  against  the  principal. — Plots  v.  Miller 
(Ky.)  176. 

Declarations  of  the  grantor  are  not  admis- 
sible against  the  grantee  to  show  that  a  con- 
veyance was  executed  with  intent  to  defraud 
creditors.— Boli  v.  Irwin  (Ky.)  444. 
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A  grantor  may  testify,  as  against  his  grantee, 
that  ne  had  actual  notice  of  an  adverse  title  to 
part  of  the  land  at  the  time  he  purchased  — 
Campbell  v.  Antis  (Tex.  Civ.  App.)  343. 

8  6.  Declarations. 

Testimony  that  deceased  told  witness  what  his 
salary  was,  held  competent  in  action  for  his 
death.— Missouri,  K.  &  T.  Ry.  Co.  v.  Elliott 
(Ind.  T.)  1067. 

8  7.  Hearsay. 

What  plaintiff,  suing  as  administrator  for  the 
death  of  his  son,  said  soon  after  his  son  died 
was  inadmissible,  as  it  did  not  contradict  his 
testimony,  and  he  had  no  personal  knowledge 
of  the  facts— Louisville  &  N.  K.  Co.  v.  Alum- 
baugh's  Adm'r  (Ky.)  18. 

%  8.    Documentary  evidence. 

Minutes  of  the  county  commissioners  court 
ltcld  admissible,  though  not  signed  by  the  judge 
or  attested  by  the  clerk.— Ladwig  v.  State  (Tex. 
Cr.  App.)  390. 

Under  Rev.  St.  art.  2306,  a  certified  copy  of 
an  order  of  the  commissioners'  court  for  a  local 
option  election  is  admissible  in  evidence.— Frickie 
v.  State  (Tex.  Cr.  App.)  394. 

In  an  action  for  personal  injury,  evidence  that 
plaintiff  was  totally  disabled  warranted  the  ad- 
mission of  evidence  of  his  life  expectancy. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  St.  Clair 
(Tex.  Civ.  App.)  666. 

8  9.    Parol  or  extrinsio  evidence  affeot- 
lns;  writings. 

Parol  evidence  held  admissible  to  show  a 
condition  precedent  to  a  legal  delivery  of  the 
note  sued  on. — Mehlin  v.  Mutual  Reserve  Fund 
Life  Ass'n  (Ind.  T.)  1063. 

In  an  action  on  a  note,  an  answer  setting  up 
a  contemporaneous  oral  contract  held  not  de- 
murrable, as  contradictory  of  a  written  con- 
tract.—Peel  v.  Giesen  (Tex.  Civ.  App.)  44. 

In  an  action  to  recover  an  interest  in  land, 
parol  evidence  that  plaintiff  did  not  include  it 
as  part  of  his  assets  in  filing  a  petition  in 
bankruptcy  hdd  competent,  though  the  sched- 
ule itself  was  not  accounted  for. — Clark  v. 
Clark  (Tex.  Civ.  App.)  337. 

Where  a  deed  described  a  town  lot  according 
to  a  map  executed,  but  not  then  recorded,  parol 
evidence  held  admissible  to  Bhow  that  no  other 
map  except  the  one  referred  to  had  ever  been 
recorded  in  that  county.— Zimpleman  v.  Stamps 
(Tex.  Civ.  App.)  841. 

It  is  competent  to  show  by  parol  evidence  that 
plaintiff  did  not  authorize  an  averment  in  the 
original  petition  which  is  at  variance  with  the 
allegations  of  an  amended  petition  on  which  he 
seeks  to  recover.— San  Antonio  &  A.  P.  Ry.  Co. 
v.  Brooking  (Tex.  Civ.  App.)  637. 

Extraneous  evidence  to  aid  description  in  deed 
held  inadmissible.— Pierson  v.  Sanger  (Tex.  Civ. 
App.)  869. 

8  10.  Opinion  evidence. 

Where  the  parties  differ  essentially  as  to  the 
terms  of  a  verbal  building  contract,  for  breach 
of  which  damages  are  sought  to  be  recovered, 
the  contractor,  after  giving  his  version  of  it. 
may  testify  that  the  work  has  been  performed 
in  accordance  therewith. — Taulbee  v.  Moore 
(Ky.)  564. 

While  evidence  as  to  the  custom  of  brakemen 
to  sit  at  the  side  of  a  car,  with  their  feet  hang- 
ing down,  and  as  to  the  reasons  for  the  custom, 
is  admissible,  the  opinion  of  a  witness  that  it 
is  not  improper  for  a  brakeman  to  occupy  such  a 
position  is  inadmissible,  that  being  a  question 
for  the  jury.— Louisville  &  N.  R.  Co.  v.  Milli- 
ken's  Adm'x  (Ky.)  71)6. 

In  an  action  for  a  breach  of  a  contract  by  the 
proprietor  of  a  department  store  not  to  adver- 
tise certain  goods  as  having  been  purchased  from 


a  rival,  the  testimony  of  such  proprietor,  deny- 
ing that  he  made  such  advertisements,  is  not 
admissible  as  stating  a  conclusion.  —  May  v. 
Crawford  (Mo.)  693. 

Whether  train  stopped  at  station  long  enough 
for  plaintiff  to  alight  held  an  issue  of  fact  for  the 
jury.— Texas  &  P.  Ry.  Co.  v.  Lee  (Tex.  Civ. 
App.)  351. 

It  is  not  error  to  permit  a  witness  to  testify 
that  there  was  no  connection  between  plaintiff's 
hurt  and  a  switch,  where  such  testimony  is  a 
statement  of  fact,  and  not  a  conclusion. — San 
Antonio  &  A.  P.  Ky.  Co.  v.  Brooking  (Tex.  Civ. 
App.)  537. 

One  who  has  had  long  service  in  the  railroad 
business  in  various  capacities  is  competent  to 
give  an  opinion  as  to  whether  or  not  a  track 
was  safe.— San  Antonio  &  A.  P.  Ry.  Co.  v. 
Brooking  (Tex.  Civ.  App.)  587. 

Where  plaintiff  testified  that  a  car  he  was 
climbing  on  when  he  was  hurt  was  a  medium- 
sized  coal  car,  it  was  proper  for  a  competent 
witness  to  testify  to  the  width  of  that  kind  of  a 
car.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  St 
Clair  (Tex.  Civ.  App.)  666. 

ill.  Evidence   at  former  trial   or  in 
Other  proceeding. 

A  statement  of  facts,  prepared  in  contempla- 
tion of  an  appeal  after  a  former  trial,  and  not 
containing  the  detailed  testimony  of  the  wit- 
nesses, is  inadmissible  to  prove  the  testimony 
of  an  absent  witness. — Houston  &  T.  O.  R.  Co. 
v.  Smith  (Tex.  Civ.  App.)  506. 

A  mere  statement  of  counsel  that  a  witness 
is  absent,  and  that  his  whereobouts  could  not 
be  ascertained,  is  insufficient  to  justify  proof 
of  the  witness'  testimony  at  a  former  trial. — 
Houston  &  T.  C.  R.  Co.  v.  Smith  (Tex.  Civ. 
App.)  606. 

EXAMINATION. 

Of  witnesses  in  general,  see  "Witnesses,"  §  8. 

EXCEPTIONS. 

Necessity  of  excepting  to  instructions  in  crim- 
inal prosecutions,  see  "Criminal  Law,"  8  24. 
To  pleading,  see  "Pleading,"  8  8. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  f  8. 

Requisites  and  sufficiency  of  an  appeal  in  crim- 
inal prosecutions,  see  "Criminal  Law,"  8  81. 

8  1.    Nature,  form,  and  contents  in  gen- 
eral. 

Matters  which  are  certified  by  the  judge  in 
the  minutes  of  the  court  need  not  be  incorpo- 
rated into  a  bill  of  exceptions,  and  certified  by 
him,  in  order  to  receive  the  consideration  of  the 
appellate  court.— Crossland  v.  Admire  (Mo.)  463. 

A  plat  attached  to  a  bill  of  exceptions,  and  re- 
ferred to  therein  as  an  exhibit,  is  sufficiently  in- 
corporated therein,  under  Rev.  St  1889,  8  2304, 
providing  that  evidence  shall  be  incorporated  in 
the  bill.— Carlin  v.  Wolff  (Mo.)  679. 

8  2.    Settlement,  slsrning,  and  filing. 

A  bill  of  exceptions  which  has  been  signed  in 
vacation,  and  never  filed  in  open  court,  cannot 
be  considered,  though  signed  pursuant  to  an  or- 
der extending  the  time  for  filing  to  a  day  in  va- 
cation.—Craft  v.  Allen  (Ky.)  169. 

A  bill  of  exceptions  filed  at  a  term  subsequent 
to  that  at  which  a  trial  was  had,  held  filed  in 
time,  where  the  cause  had  been  continued  on  mo- 
tions for  new  trial  and  in  arrest  of  judgment. — 
Young  v.  Downey  (Mo.)  751. 

A  bill  of  exceptions  not  approved  by  the  trial 
judge  will  not  be  considered  on  appeal.— Mis- 
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souri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Cock  (Tex. 
Civ.  App.)  354. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  i  5. 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  §  4. 

EXECUTION. 

i  1.    Property  subject  to  execution! 

The  interest  of  a  vendor  in  lands,  after  hav- 
ing given  a  bond  for  a  title  on  the  receipt  of  a 
part  of  the  price,  is  not  vendible  under  execu- 
tion.—Strauss  v.  White  (Ark.)  64. 

The  assignment  of  a  leasehold  by  the  tenant 
to  his  wife  with  intent  to  defraud  his  creditors 
does  not  prevent  the  sale  of  the  leasehold  under 
execution  against  the  tenant.— Smith  v.  Scanlan 
(Ky.)  152. 

The  leasehold  of  a  tenant,  though  he  has  sub- 
let the  property,  is  subject  to  sale  under  execu- 
tion for  his  debts.— Smith  v.  Scanlan  (Ky.)  152. 

{  2.    Lien,  levy  or  extent,  and  custody 
of  property. 

A  description  of  the  lands  in  the  levy  held  void 
for  uncertainty.— Hayes  v.  Gallaher  (Tex.  Civ. 
App.)  280. 

i  3.  Sale. 

Purchaser  at  execution  sale,  thereafter  re- 
ceiving the  amount  of  the  judgment,  held  es- 
topped to  enforce  the  sheriff's  deed  against  the 
party  paying  judgment.— Custer  v.  Rossey  (Tenn. 
Ch.  App.)  M. 

Title  to  land  held  not  deraigned  through  an  ex- 
ecution sale,  but  through  a  subsequent  purchase 
by  the  execution  purchaser  of  the  judgment 
debtor.— Campbell  v.  Antis  (Tex.  Civ.  App.)  343. 

§  4.  Return. 

Plaintiff  cannot  defeat  defendant's  title  to 
property  acquired  at  execution  sale  in  a  prior 
suit  by  claiming  that  the  levy  was  defective, 
since  that  would  be  a  collateral  attack  on  the 
officer's  return. — Sparks  v.  McHugh  (Tex.  Civ. 
App.)  873. 

§  5.    Payment,    satisfaction,    and  dis- 
charge. 

Execution  creditor  purchasing  at  his  sale  may 
have  the  satisfaction  of  his  judgment  set  aside 
upon  its  appearing  that  he  acquired  no  title  to 
the  property  purchased,  although  he  had  notice 
of  the  facts  at  time  of  sale.— Hollon  v.  Hale 
(Tex.  Civ.  App.)  900. 

§  6.    Wrongful  execution. 

Loss  of  profits  cannot  be  recovered  for  a 
wrongful  levy  on  a  stock  in  trade,  in  the  ab- 
sence of  proof  that  the  goods  could  not  have 
been  readily  replaced.  —  Summers  v.  Heard 
(Ark.)  1057. 

To  recover  special  damages  for  the  loss  of 
business  through  a  wrongful  levy,  the  amount 
thereof  must  be  pleaded  and  proved. — Summers 
v.  Heard  (Ark.)  1057. 

In  an  action  for  a  wrongful  levy,  an  instruc- 
tion authorizing  a  recovery  for  loss  of  profits 
held  erroneous. — Summers  v.  Heard  (Ark.)  1057. 

In  an  action  for  a  wrongful  levy,  evidence  as 
to  special  damages  held  inadmissible,  as  too 
vague  and  indefinite. — Summers  v.  Heard  (Ark.) 
1057. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Wills." 

§  1.    Appointment,     qualification,  and 
tenure. 

Issue  of  letters  of  administration  by  the  coun- 
ty court  is  conclusively  presumed,  on  collater- 


al attack,  to  have  been  done  on  sufficient  infor- 
mation.— Ferrell  v.  Grigsby  (Tenn.  Oh.  App; 
114. 

§  2.    Collection,  and  management  of  es- 
tate. 

An  administrator  is  not  interested  in  purchase 
of  land  sold  by  him  as  such,  though  the  firm 
of  which  he  is  a  member  has  a  claim  against  the 
estate.— Griffith  v.  Maxfield  (Ark.)  832. 

A  contract  by  a  foreign  executor  for  the  sale 
of  land  in  Kentucky  before  he  had  qualified  in 
Kentucky  was  voidable  merely,  and  bis  subse- 
quent qualification  related  back,  so  that  the 
purchaser,  having  failed  to  repudiate  the  con- 
tract before  that  time,  could  not  thereafter  do 
so— Allison  v.  Cocke's  Bx'rs  (Ky.)  593;  Same 
v.  Preston's  Ex'rs,  Id. 

A  will  held  to  empower  the  executor  to  sell 
all  of  the  estate  not  specifically  devised  during 
the  lifetime  of  testator's  widow.— Holmes  v. 
Sanders  (Tex.  Civ.  App.)  333. 

Where  homestead  rights  of  a  husband  vest  in 
wife,  a  child  who  is  devisee  of  a  remainder  can- 
not question  executor's  power  to  sell  homestead 
to  pay  debts  and  legacies. — Holmes  v.  Stone  (Tex. 
Civ.  App.)  518. 

Taking  judgment  for  purchase  price  of  sale 
and  foreclosure  of  lien  is  equivalent  to  taking 
mortgage  in  first  instance. — Miller  v.  Anders 
(Tex.  Civ.  App.)  897. 

Failure  of  an  administrator  to  take  a  mortgage 
to  secure  deferred  payments  on  sale  of  land  will 
not  operate  to  retain  superior  title  in  the  estate, 
where  the  statutes  in  effect  at  the  time  of  the 
transaction  do  not  so  provide.— Miller  v.  Anders 
(Tex.  Civ.  App.)  897. 

Waiver  of  taking  of  mortgage  and  election  to 
enforce  vendor's  lien  by  administrator  is  binding 
on  estate  and  heirs.— Miller  v.  Anders  (Tex.  CSv. 
App.)  897. 

8  3.    Allowances  to  surviving  wife,  hus- 
band, or  children. 

A  wife,  though  forced  by  her  husband's  cruelty 
to  abandon  him.  held  entitled  to  have  set  aside, 
as  exempt,  property  which  the  husband  acquired 
after  such  abandonment. — Linares  v.  Linares 
(Tex.  Civ.  App.)  510. 

§  4.   Sales  and  conveyances  under  order 

of  court. 

Statement  of  administrator,  suing  to  enjoin 
sale  of  land  to  pay  debt,  that  creditor  had  not 
made  a  legal  demand  of  administrator  to  seek 
to  petition  for  sale,  held  insufficient  to  over- 
come presumption  that  order  of  court  was 
within  its  jurisdiction. — Blevins  v.  Case  (Ark.) 
65. 

The  chancellor  properly  confirmed  a  sale  of 
land  made  by  an  executor,  though  the  sale  was 
made  after  suit  brought  against  him  for  a  settle- 
ment of  the  estate;  it  appearing  that  the  land 
brought  a  fair  price,  and  that  the  executor  acted 
in  good  faith.— Hamilton  v.  Hamilton's  Ex*r 
(Ky.)  170. 

Gen.  St  1865,  p.  498,  requiring  notice  of  a 

{iroposed  sale  of  a  decedent  s  land  to  be  pun- 
ished four  weeks  before  the  first  day  of  the 
term,  is  not  complied  with  where  the  first  pub- 
lication was.  less  than  28  days  before  said  first 
day,  and  a  sale  thereon  is  void. — Young  v. 
Downey  (Mo.)  751. 

Bill  by  widow  and  heirs  of  deceased,  alleg- 
ing insufficiency  of  personal  property  to  pay 
debts,  and  asking  for  a  sale  of  certain  standing 
timber,  construed,  and  the  amount  of  timber 
decreed  to  be  sold  determined.— Williams  v. 
Clark  (Tenn.  Ch.  App.)  180;  Clark  v.  Williams, 
Id. 

Decree  for  sale  of  merchantable  trees  of  cer- 
tain kinds,  on  certain  land,  construed,  and  keU, 
that  it  was  complete  as  to  all  merchantable 
trees  of  the  kind  named,  and  that  all  the  bene- 


INDEX. 


1169 


ficial  interest  passed  to  the  purchaser.— Wil- 
liams v.  Clark  (Tenn.  Ch.  ApoD  ISO;  Clark  v. 
Williams,  Id. 

Evidence  held  sufficient  to  warrant  delivery  of 
administrator's  deed.— Miller  r.  Anders  (Tex. 
Civ.  App.)  897. 

i  5.    Accounting  and  settlement. 

Judgment  settling  estate  and  discharging  ex- 
ecutor held  final  judgment,  which  can  be  set 
aside,  after  term,  only  by  direct  proceedings  in 
equity,  with  service  of  summons.  —  Smith  v. 
Hauger  (Mo.)  1052. 

A  finding  that  final  settlement  by  executor 
was  acquiesced  in  by  legatee  "under  a  misap- 
prehension of  fact"  is  erroneous,  where  the 
complaint  only  claims  that  if  it  was  founded 
upon  "a  verbal  agreement''  which  had  not  been 
lived  up  to.— Smith  v.  Hauger  (Mo.)  1062. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  {  3. 

EXEMPTIONS. 

See  "Homestead." 

I  1.    Nature  and  extent. 

Exemptions  held  improperly  allowed,  in  an 
action  to  recover  specific  personalty  or  its  value, 
where  the  defendant  had  gone  to  another  state 
and  died  there.— Beeves  v.  Beeves  (Ind.  T.) 
1079. 

To  entitle  a  debtor  to  have  other  property  set 
apart  to  him  as  exempt,  in  lieu  of  provisions  and 
provender  not  on  hand,  it  is  not  sufficient  to 
allege  that  he  has  not  the  requisite  quantity 
of  provisions  and  provender,  but  he  must  show 
the  extent  of  the  deficit.— Lawson  v.  S.  T.  Bar- 
low Co.  (Ky.)  314. 

Improvements  erected  by  a  debtor  on  the  land 
of  his  wife  are  not  personalty,  within  the  mean- 
ing of  the  statute  providing  that  "other  per- 
sonal property"  may  be  set  apart  to  a  debtor 
as  exempt  in  lieu  of  provisions  and  provender 
not  on  hand.— Lawson  v.  S.  T.  Barlow  Co.  (Ky.) 
814. 

Two  colts,  only  one  of  which  has  been  bro- 
ken, may  be  claimed  as  exempt,  under  Bev. 
St  1805,  art.  2305.— Hall  v.  Miller  (Tex.  Civ. 
App.)  36. 

|  2.   Protection    and    enforcement  of 
rights. 

Where  officer  levying  attachment  does  not 
request  defendant  to  select  exemptions,  the  lat- 
ter may  do  so  at  the  trial.— Hall  v.  Miller  (Tex. 
Civ.  App.)  36. 

FALSE  IMPRISONMENT. 

|  1.    Civil  liability. 

An  admission  coupled  with  a  denial  of  harsh 
treatment  of  plaintiff  by  defendants  held  not  an 
admission  of  an  allegation  that  they  were  respon- 
sible for  the  condition  of  the  cell  in  which  plain- 
tiff was  confined. — Bishop  v.  Lucy  (Tex.  Civ. 
App.)  854. 

FALSE  PRETENSES. 

Evidence  held  not  to  constitute  s  variance  frem 
the  allegations  of  a  complaint  in  a  prosecution 
for  swindling.— Turtle  v.  State  (Tex.  Cr.  App.) 
911. 

It  is  not  a  crime  to  draw  and  get  cashed  a 
check  on  a  bank  where  the  maker  has  no  money 
deposited,  where  there  are  no  deceitful  means 
resorted  to  to  induce  the  person  cashing  the 
check  to  do  so.— Blackwell  v.  State  (Tex.  Cr. 
App.)  919. 

61  S.W.— 74 


FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  COURTS. 

See  "Courts,"  |  8. 

FEES. 

Of  county  attorney,  see  "District  and  Prosecut- 
ing Attorneys." 
Ofjuror,  see  "Jury,"  (  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {  6. 

FELONY. 

See  "Compounding  Felony." 

FENCES. 

An  information  under  Pen.  Code,  art.  798,  for 
failure  to  disconnect  and  remove  a  fence  from 
the  lands  of  another,  must  allege  that  the  fence 
was  not  removed  within  10  days  after  the  ex- 
piration of  6  months'  notice  to  remove  it— El- 
kins  v.  State  (Tex.  Cr.  App.)  372. 

In  a  prosecution  for  the  unlawful  removal 
of  a  part  of  a  fence  belonging  to  defendant, 
an  instruction  to  disregard  remarks  of  defend- 
ant's counsel  that  the  other  part  owner  is  try- 
ing to  steal  defendant's  part  and  is  backed  by 
the  county  attorney,  that  there  is  no  issue  as 
to  whether  the  county  attorney  is  party  to  a 
theft,  and  that  he  is  a  good  citizen  and  should 
not  be  discredited,  held  erroneous.— Natho  v. 
State  (Tex.  Cr.  App.)  898. 

In  a  prosecution  for  cutting  fences  the  pos- 
sessory ownership  may  be  proved  by  parol.— 
Joy  v.  State  (Tex.  Cr.  App.)  933. 

FILING. 

Bill  of  exceptions,  see  "Exceptions,  Bill  of,"  I  2. 


FINAL  JUDGMENT. 

orders  reviews! 
L 

FINDINGS. 

or  writ  of 
I. 

FIRES. 


Decisions  and  orders  reviewable,  see  "Appeal 
and  Error,"  |  1. 


Beview  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error*  |  19. 


See  "Arson." 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

I  1.    Civil  liability. 

Evidence  that  plaintiff  has  title  of  original 
landlord  held  admissible.— Brown  v.  Woolsey  (Ind. 
T.)  966. 

In  an  action  for  unlawful  detainer  a  judgment 
that  plaintiff  is  entitled  to  possession,  and  award- 
ing damages  to  defendant  held  erroneous.— 
Pybos  v.  McLaughlin  (Ind.  T.)  1076. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages,"  f|  7,  & 
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FOREIGN  CORPORATIONS. 

See  "Corporations,"  §  4. 

FORGERY. 

An  instrument  in  the  form  of  an  order  to  pay 
money,  required  to  be  stamped  nnder  the  inter- 
nal revenue  stamp  law,  is  the  subject  of  forgery, 
though  not  stamped.— Thomas  v.  State  (Tex.  Cr. 
App.)  242. 

An  unacknowledged  deed  of  a  homestead  held 
not  shown  to  be  the  subject  of  forgery. — Johnson 
v.  State  (Tex.  Cr.  App.)  382. 

One  altering  an  unacknowledged  deed  of  a 
homestead  held  not  guilty  of  forgery. — Johnson 
v.  State  (Tex.  Cr.  App.)  382. 

Refusal  of  instruction  that,  if  forgery  occurred 
more  than  10  years  before  the  indictment,  de- 
fendant should  be  acquitted,  held  error.— Pitts 
t.  State  (Tex.  Cr.  App.)  906. 

Although  an  indictment  charges  in  separate 
counts  the  forgery  of  an  instrument  and  the  ut- 
tering of  the  same,  a  conviction  cannot  be  had 
for  both  offenses.— Pitts  v.  State  (Tex.  Cr.  App.) 
906. 

Indictment  held  insufficient,  in  failing  to  explain 
meaning  of  alterations  in  an  instrument. — Polk  v. 
State  (Tex.  Cr.  App.)  909. 

In  a  prosecution  for  forging  an  order,  evidence 
that  the  purported  drawer  at  the  time  of  the 
alleged  forgery  would  have  been  willing  to  have 
indorsed  paper  for  defendant  to  the  amount  of 
the  order  is  inadmissible.— Colter  v.  State  (Tex. 
Cr.  App.)  945. 

In  a  prosecution  for  forging  an  order,  evidence 
that  the  purported  drawer  had  customarily  au- 
thorized his  tenants  and  employes  to  sign  his 
name  in  drawing  similar  orders  is  inadmissible, 
where  defendant  was  not  an  employe  or  a  ten- 
ant—Colter v.  State  (Tex.  Cr.  App.)  945. 

FORMER  ADJUDICATION. 

See  "Judgment,"  {  10. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  {  3. 

FORNICATION. 

See  "Incest";  "Seduction." 


FRAUD. 


See  "False  Pretenses." 


«  1. 


Deception  constituting  fraud,  and 
liability  therefor. 

Where  grantor  was  young  and  dissipated,  and 
grantee  overreached  him,  the  deed  was  set  aside. 
— Ridgeway  v.  Herbert  (Mo.)  1040. 

S  2.  Actions. 

A  complaint  for  decei(  must  show  that  the  al- 
leged false  representations  were  material;  that 
plaintiff  was  ignorant  of  their  falsity,  and  was 
actually  deceived  thereby. — Carson  v.  Houssels 
(Tex.  Civ.  App.)  290. 

Evidence  that  the  property  was  worth  more 
than  the  price,  and  that  the  buyer  would  have 
taken  it  had  he  known  its  condition,  is  admissi- 
ble on  the  issue  of  the  materiality  of  the  false 
representations. — Carson  v.  Houssels  (Tex.  Civ. 
App.)  290. 

The  measure  of  damages  for  false  representa- 
tions respecting  a  herd  of  cattle  held  the  dif- 
ference between  its  actual  value  and  its  value  as 
represented.— Carson  v.  Houssels  (Tex.  Civ.  App.) 


In  an  action  for  false  representations,  an  in- 
struction on  the  burden  of  proof  held  erroneous. 
—Carson  v.  Houssels  (Tex.  Civ.  App.)  290. 

An  instruction  on  the  measure  of  damages  held 
erroneous,  as  authorizing  the  jury  to  infer  an  in- 
correct measure  of  damages. — Carson  v.  Houssels 
(Tex.  Civ.  App.)  290. 

An  instruction  held  erroneous  as  ignoring  testi- 
mony in  the  case.— Carson  v.  Houssels  (Tex.  Civ. 
App.)  290. 


FRAUDS,  STATUTE  OF. 


8  1. 


be  performed 


Agreements  not  to 
within  one  year. 

A  contract  to  devise  property  to  another  is 
not  within  the  statute  of  frauds,  being  possible 
of  performance  within  a  year.— Thomas  v.  Feese 
(Ky.)  150. 

S  2.   Baal  property,  and  estates  and  in- 
terests therein. 

A  parol  agreement  between  adjoining  owners 
that  a  survey  of  the  boundary  line  shall  be 
made,  which  is  done,  is  not  within  the  statute 
of  frauds,  and  can  be  enforced. — Masterson  v. 
Bokel  (Tex.  Civ.  App.)  39. 

A  contract  wherein  an  agent  employed  to  sell 
lands  is  to  receive  his  compensation  from  the 
proceeds  of  sales  is  not  void,  under  the  statute. 
—Cotton  v.  Rand  (Tex.  Civ.  App.)  55. 

FRAUDULENT  CONVEYANCES. 

I  1.    Transfers  and  transactions  invalid. 

Where  one  who  had  a  contract  for  the  entire 
output  of  chairs  manufactured  at  a  state  peni- 
tentiary assigned  the  contract  to  another,  to 
whom  the  chairs  were  actually  delivered,  the 
transaction  was  valid  as  against  creditors  of 
the  assignor.— Frankfort  Chair  Co.  v.  Buchanan 
(Ky.)  179. 

Where  a  debtor  at  the  time  he  sold  and  convey- 
ed his  interest  in  a  tract  of  land  owned  jointly 
by  him  with  others  resided  on  the  land  with  his 
family,  he  was  entitled  to  a  homestead  therein; 
and,  his  interest  being  worth  less  than  $1,000.  bis 
conveyance  was  not  fraudulent  as  to  creditors, 
though  in  the  subsequent  division  of  the  land  the 
dwelling  house  was  not  allotted  to  the  purchaser 
of  his  interest.— Thomas  v.  Payne  (Ky.)  450. 

Where  a  grandfather  advanced  money  for  his 
granddaughter  for  the  purchase  of  a  stock  of 
goods  jointly  with  her  husband,  intending  to  re- 
tain in  himself  the  title  to  her  interest  in  trust 
for  her,  he  may  assert  that  interest  as  against 
the  husband's  creditors,  though  the  business  was 
conducted  in  the  husband's  name. — Hoover  v. 
Hawks  (Ky.)  606. 

Trust  deed  securing  several  creditors  held  good 
as  to  those  accepting  before  attaching  creditors 
intervene— Kingman  &  Co.  v.  Corneil-Tebbetts 
Machine  &  Buggy  Co.  (Mo.)  727. 

Where  a  debtor  attempts  to  prefer  a  creditor 
by  a  mortgage,  fraud  in  its  execution  cannot  be 
predicated  on  the  letter's  failure  to  accept  it.— 
Kingman  &  Co.  v.  Cornell-Tebbetts  Machine  & 
Buggy  Co.  (Mo.)  727. 

Evidence  held  sufficient  to  sustain  a  decree  can- 
celing a  deed  to  a  wife  as  void  against  subse- 
quent creditors. — Lander  v.  Ziehr  (Mo.)  742. 

A  voluntary  deed  from  a  husband  to  a  wife, 
without  any  pecuniary  consideration  moving 
from  the  wife,  is  void  as  against  all  existing  cred- 
itors of  the  husband.— Lander  v.  Ziehr  (Mo.) 
742. 


parties 


Rights  and  liabilities  of 
and  purchasers. 

One  who  has  conveyed  his  property  to  another 
to  hinder  and  delay  his  creditors  cannot  after- 
wards set  up  the  statute  of  frauds  in  avoidance 
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of  the  conveyance,  in  a  suit  by  his  grantee. — 
Shields  v.  Ord  (Tex.  Civ.  App.)  298. 

Nor  can  his  -wife,  who  has  intervened  in  the 
action,  making  a  claim  of  her  separate  property, 
set  op  the  statute  of  frauds.  Such  claim  can 
only  be  made  by  creditors  of  the  grantor. — 
Shields  v.  Ord  (Tex.  Civ.  App.)  298. 

Evidence  considered,  and  held  sufficient  to  go 
to  the  jury,  on  the  question  of  the  bona  fides  of 
a  wife's  claim  to  property.— Shields  v.  Ord  (Tex. 
Civ.  App.)  298. 

i  3.    Remedies  of  creditors. 

A  judgment  creditor  cannot  maintain  an  action 
to  set  aside  a  fraudulent  conveyance  by  one  of 
several  joint  judgment  debtors,  unless  the  oth- 
ers are  sureties  or  are  insolvent. — Euclid  Ave. 
Nat.  Bank  v.  Judkins  (Ark.)  632. 

A  sale  cannot  be  set  aside  as  fraudulent  as  to 
creditors,  though  the  purpose  of  the  seller  to 
use  the  proceeds  in  paying  one  creditor  to  the  ex- 
clusion of  others  be  known  to  the  buyer;  the 
only  remedy  of  the  excluded  creditors  being  to 
hftv;;  the  transaction  declared  to  operate  as  an  as- 
signment under  the  statute.— Hoover  v.  Hawks 
(Ky.)  60(1. 

A  trust  conveyance  by  a  husband  and  wife, 
though  voluntary  or  made  with  intent  to  defraud 
the  husband's  existing  creditors,  cannot  be  im- 
peached by  subsequent  creditors  "with  record  no- 
tice.—Monday  v.  Vance  (Tex.  Civ.  App.)  346. 

Trustee  held  entitled  to  the  possession  of  prop- 
erty conveyed  in  trust  during  the  continuance  of 
the  trust  as  against  subsequent  grantees  of  the 
beneficiaries.— Monday  v.  V  ance  (Tex.  Civ.  App.) 
346. 

GAMING. 

|  1.    Criminal  responsibility. 

Evidence  held  insufficient  to  convict  under  an 
indictment  for  playing  cards  at  a  public  place, 
where  people  assembled  for  amusement  and  to 
dance,  or  where  people  commonly  resorted  for 
gaming.— Harper  v.  State  (Tex.  Cr.  App.)  217. 

An  information  for  gaming  in  a  public  place 
held  insufficient.— McCarley  v.  State  (Tex.  Cr. 
App.)  373. 

GARNISHMENT. 

g  1.    Nature  mad  grounds. 

The  measure  of  damages  for  breach  of  warran- 
ty is  the  purchase  money  and  interest  from  the 
ouster,  which  is  sufficiently  certain  to  support 
attachment  and  garnishment. — Fleming  v.  Prin- 
gle  (Tex.  Civ.  App.)  533. 

§  2.    Proceedings  to  procure. 

Variance  between  petition  and  writ  held  not  to 
exist.— Fleming  v.  Pringle  (Tex.  Civ.  App.)  553. 

f  3.   Writ  or  summons  and  notice,  serv- 
ice, and  return. 

Under  1  Sayles"  Civ.  St.  art.  1239,  held,  a  re- 
turn of  service  on  a  garnishee  could  be  amended 
during  the  trial.— Fleming  v.  Pringle  (Tex.  Civ. 
App.)  553. 

g  4.    Lien  of  garnishment  and  liability 
of  garnishee. 

Where  a  deposit  was  not  sufficient  to  pay  an 
outstanding  check  of  which  the  bank  had  notice, 
and  also  a  debt  of  the  depositor,  to  secure  which 
the  bank  had  been  served  as  garnishee,  the  bank, 
though  it  has  paid  out  a  part  of  the  deposit  on 
checks  subsequently  drawn,  is  liable  as  garnishee 
for  the  difference  between  the  amount  of  the  de- 
posit and  the  amount  of  the  check  outstanding 
at  the  time  it  was  served  as  garnishee.— Win- 
chester Bank  v.  Clark  County  Nat.  Bank  (Ky.) 
315. 

{  5.    Proceedings  to  support  or  enforce. 

Answer  of  one  garnished  as  creditor  of  S., 
that  it  had  funds  belonging  to  one  Mrs.  S.,  held 


not  demurrable.— Ragsdale  I 
App.)  256. 

When  plaintiff  has  no  rit 
hands  of  a  garnishee,  he  ca; 
judgment  disposing  of  the  i  I 
— Ragsdale  v.  Groos  (Tex.  C 

Defendant  cannot  compli 
against  a  garnishee  on  the  i  i 
nishee  owes  only  the  firm  ol 
a  member,  and  which  is  not 
Skidmore  (Tex.  Civ.  App.)  2 

Where  a  garnishee  had 
sought  for  in  his  wife's  nam<  I 
to  garnish  her.— Fleming  v. 
App.)  553. 

Where  garnishment  plainti 
to  another  action  between  del  i 
nishee,  held,  the  issue  co 
though  the  garnishments  rem 
—Fleming  v.  Pringle  (Tex.  ( 

Plaintiff  in  garnishment  c<  i 
stock  pledged  to  garnishee  w 
and  the  surplus  applied  to 
was  not  sufficient  to  pay 
—Hamilton  v.  San  Antonio 
Civ.  App.)  1104. 

t  6.    Claims  by  third  p<  i 

Holder  of  check  drawn  by  < 
which  had  been  accepted  by 
titled  to  intervene  in  garnist 
Ragsdale  v.  Groos  (Tex.  Ci' 

GIFTS. 

i  1.    Inter  vivos. 

Where  money  deposited  in  t 
of  the  depositor,  placed  to  the 
who  accepts  the  deposit,  then  i 
of  the  money  deposited,  thou* 
rects  the  cashier  not  to  pay  o 
out  notifying  him.— Eversole  • 
(Ky.)  169. 

Validity  of  gift  to  minors  7i 
the  fact  that  mother  at  th< 
note  to  the  donor  for  the  am 
Thompson  v.  Caruthers  (Tex 

GOOD  FAIT 

Of  purchaser,  see  "Bills  and  : 

GRANTS. 

Of  public  lands,  see  "Public 

GUARANTY 

§  1.    Requisites  and  vail 

A  guarantor  of  a  debt  creat 
school  district  is  estopped  to 
bility  on  the  ground  that  the 
power  to  create  the  debt  bee: 
ness  already  exceeded  the  co 
unless  he  affirmatively  shows 
norant  of  that  fact.— Perry  v. 

f  2.    Construction  and  oi 

A  guaranty  to  refund  advj 
salesman  for  expenses,  in  exec 
was  entitled  to,  held  a  continu 
the  terni  of  his  employment. — A 
bacco  Co.  v.  Waller  (Ark.)  320. 

|  3.    Discharge  of  guarax 

A  continuing  guaranty,  revoa 
the  guarantor,  is  revoked  by  1 
his  estate  is  not  liable  for  tl 
thereafter  sold  on  the  faith 
though  without  notice  of  his 
Lang's  Adm'r  (Ky.)  154. 
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I  4.    Remedies  of  creditors. 

Parol  evidence  hdd  inadmissible  to  limit  terms 
of  unambiguous  written  guaranty. — West-Win- 
free  Tobacco  Co.  v.  Waller  (Ark.)  320. 

I  5.    Rights  aad  remedies  of  guarantor. 

Whether  one  indorsing  a  note  was  a  maker  or 
indorser,  IumI  a  matter  between  him  and  the 
payee.— Kingman  &  Co.  v.  Cornell-Tebbetts  Ma- 
chine St  Buggy  Co.  (Mo.)  727. 


GUARDIAN  AND  WARD. 


art,  avail 
tenure  of  guardian. 

Laws  25th  Leg.  p.  52,  amending  Rev.  Civ.  St. 
art.  2801,  declaring  that  any  bond  required  by  a 
guardian  may  be  made  by  a  corporation  organ- 
ised in  this  state  to  issue  surety  bonds,  is  not  in 
conflict  with  Gen.  Laws  25th  Leg.  c.  165,  p.  244, 
authorizing  corporations  named  therein  to  be- 
come sureties  upon  various  classes  of  bonds,  and 
embracing  both  domestic  and  foreign  corpora- 
tions; and  a  foreign  corporation  authorized  to 
do  business  in  the  state  may  become  surety  on  a 
guardian's  bond— Less  t.  Ghio  (Tex.  Sup.)  502. 

f  2.   Onstody  aad  care  of  ward's  person 
and  estate. 

A  receipt  of  a  guardian  held  inadmissible  to 
show  ratification  by  the  ward  of  void  sale  by 
administrator. — Young  v.  Downey  (Mo.)  751. 

i  3.    Sales  aad  conveyances  under  order 
of  court. 

An  appearance  by  a  mother  for  her  infant 
child  in  probate  court  is  not  binding  on  the 
child,  where  the  mother  has  not  been  appointed 
as  legal  guardian,  and  is  not  cored  by  subse- 
quent appointment— Young  v.  Downey  (Mo.) 

HABEAS  CORPUS. 

I  1.   Jurisdiction,  proceeding's,  and  re- 
lief. 

Five  hundred  dollars  in  each  of  three  cases  for 
cattle  stealing  held  not  so  excessive  bail  as  to 
justify  the  reversal  of  a  refusal  to  discharge  on 
habeas  corpus,  in  the  absence  of  a  statement  of 
facts.— Ex  parte  Clay  (Tex.  Cr.  App.)  241. 

Appeal  from  a  refusal  to  enlarge  a  person  held 
without  bail  to  answer  a  criminal  charge  will  be 
dismissed  where  he  is  afterwards  indicted  for  the 
charge  and  arrested  on  a  capias.— Ex  parte  Can- 
non (Tex.  Cr.  App.)  914. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  H  20- 

'  23. 

In  criminal  prosecutions,  see  ''Criminal  Law,"  | 
36. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence."  §  7. 
In  criminal  prosecutions,  see  '  Criminal  Law,"  { 


8. 


HIGHWAYS. 


S  1.    Establishment,  alteration,  and  dis- 
continuance. 

A  railroad,  having  maintained  a  crossing  for 
40  years  over  a  road,  held  estopped  to  say  the 
public  had  not  acquired  a  prescriptive  right 
therein. — Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bau- 
dat  (Tex.  Civ.  App.)  541. 

Building  of  a  railroad  across  a  highway  held 
not  to  prevent  the  public  acquiring  title  by  pre- 
scription.— Galveston,  H.  &  S.  A.  Ry.  Co,  v. 
Baudat  (Tex.  Civ.  App.)  541. 

Evidence  held  to  show  title  in  the  public  to  a 
road  by  prescription.— Galveston,  H.  *  S.  A.  Ry. 
Co,  v.  Baudat  (Tex.  Civ.  App.)  54L 


i  2.    Regulation  and  use  for  travel. 

A  court  of  equity  will  not  grant  an  injunction 
to  prevent  the  obstruction  of  a  highway  on 
vague,  uncertain,  and  contradictory  evidence. — 
Carlin  v.  Wolff  (Mo.)  679. 

Evidence  of  loss  of  profits  held  proper  in  ac- 
tion against  a  railroad  for  cutting  off  plaintiffs 
access  to  market  by  closing  a  crossing.— Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Bandat  (Tex. 
Civ.  App.)  541. 

A  railroad  having  wrongfully  closed  a  cross- 
ing and  cut  off  plaintiffs  access  to  market,  held, 
he  was  justified  in  putting  in  his  crop  in  the 
belief  the  crossing  would  be  reopened. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Baudat  (Tex.  Civ. 
App.)  541. 

HOMESTEAD. 


i  1.    Nature,  acquisition, 

Insurance  on  a  homestead  for  the  benefit  of 
the  owner  is  not  exempt  from  garnishment  in  a 
suit  to  enforce  payment  of  a  note  by  the  owner 
of  the  homestead  for  money  loaned  him  for  the 
purpose  of  purchasing  the  homestead. — Acruman 
v.  Barnes  (Ark.)  319. 

A  covenant  of  warranty  in  a  deed  creates  a 
liability  as  of  the  date  of  the  deed,  and  not  as 
of  the  date  of  eviction,  and  therefore,  as  against 
that  liability,  the  grantor  cannot  claim  a  home- 
stead in  land  purchased  after  the  deed  was  exe- 
cuted.—Benges  Adm'r  v.  Bowling  (Ky.)  161. 

A  homestead  purchased  with  the  proceeds  of 
insurance  on  another  homestead  is  exempt  as 
against  all  debts  against  which  the  former  home- 
stead was  exempt.— Rulo  v.  Murphy  (Ky.)  312; 
Same  v.  Beadles,  Id. 

A  debtor  is  entitled  to  a  homestead,  as  against 
a  debt  created  after  he  acquired  and  occupied 
the^roperty^— Rulo  v.  Murphy  (Ky.)  312;  Same 

Though  a  debtor  was  not  entitled  to  a  home- 
stead as  against  a  vendor's  lien,  yet,  as  the  ven- 
dor permitted  the  proceeds,  which  were  sufficient, 
after  setting  apart  a  homestead,  to  satisfy  his 
lien,  to  be  applied  to  the  payment  of  inferior 
liens,  as  against  which  the  debtor  was  entitled 
to  a  homestead,  he  cannot  subject  the  homestead 
to  pay  the  balance  of  his  claim. — Ralls  v.  Pra- 
ther  (Ky.)  318. 

Owner  of  land  held  to  have  no  homestead  right 
therein. — St.  Louis  Brewing  Ass'n  v.  Howard 
(Mo.)  1046. 

Evidence  held  to  establish  a  residence  home- 
stead—King v.  0.  M.  Hapgood  Shoe  Co.  (Tex. 
Civ.  App.)  632. 

Evidence  held  to  show  abandonment  of  a  busi- 
ness homestead. — King  v.  C  M.  Hapgood  Shoe 
Co.  (Tex.  Civ.  App.)  632. 

Under  Const.  1876,  art  16,  S  61,  a  city  lot 
used  for  raising  vegetables  and  fruits  for  use  of 
owner's  family  is  part  of  the  homestead. — An- 
derson v.  Sessions  (Tex.  Civ.  App.)  874. 

On  death  of  married  man  leaving  wife  only, 
held,  that  she  was  entitled  to  exemption  of  a 
business  homestead.— Evans  v.  Pace  (Tex.  Civ. 
App.)  1094. 

Evidence  held  insufficient  to  show  a  business 
homestead.— Evans  v.  Pace  (Tex.  dv.  App.) 
1094. 

|  2.   Transfer  or  incumbrance. 

A  grantor  of  land  conveyed  in  fraud  of  cred- 
itors held  to  have  an  interest  therein  subject 
to  execution.— Alkire  Grocery  Co.  v.  Jackson 
(Ark.)  469. 

Mortgage  held  good  as  against  homestead, 
where  owner  makes  colorable  conveyance,  and 
grantee  obtains  a  mortgage  thereon.— Forbes  v. 
Thomas  (Tex.  Civ.  App.)  1097. 
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f  3.    Rights  of  ■nrriTin*  husband,  wife, 
children,  or  heirs. 

Where  the  widow  has  for  seTeral  years  used  as 
a  homestead  the  land  on  which  the  husband  re- 
sided with  his  family  at  his  death,  she  most  be 
deemed  to  have  elected  to  hold  it  as  a  homestead, 
and  her  vendee  will  not  be  allowed  to  claim  an 
allotment  of  dower  for  her  as  against  the  infant 
children.— Deboe  v.  Hushing  (Ky.)  613. 

The  widow,  by  selling  and  conveying  the  home- 
stead of  the  decedent,  cannot  defeat  the  right  of 
the  infant  children  to  its  occupancy  during  their 
minority.— Deboe  v.  Rushing  (Ky.)  613. 


I  4- 


waiver,  or  forf d- 


Abandonment, 
tare. 

Where  the  defendant  failed  to  claim  a  home- 
stead in  a  proceeding  to  subject  land  fraudulent- 
ly conveyed  to  his  wife,  the  judgment  subject- 
ins;  the  land  Is  a  bar  to  his  right  to  a  homestead. 
— Bufflngton  v.  Mosby  (Ky.)  192. 

Where  a  homesteader  fits  up  a  part  of  his 
residence  homestead  for  a  store  and  rents  it,  it 
loses  its  residence  homestead  character. — King 
t.  C.  M.  Hapgood  Shoe  Co.  (Tex.  Civ.  App.)  532. 

Changing  uses  of  a  city  lot  from  one  home- 
stead purpose  to  another  does  not  constitute  an 
abandonment,  or  deprive  it  of  its  homestead  char- 
acter.—Anderson  v.  Sessions  (Tex.  Civ.  App.) 
874. 


I  B. 


aad    enforcement  of 


Protection 
rights. 

An  answer  averring  that  defendant  is  the  own- 
er of  a  homestead  in  the  land  claimed  by  plain- 
tiff, and  that  he  is  a'  housekeeper  with  a  fami- 
ly residing  on  the  land,  is  not  good  on  demurrer; 
there  being  no  averment  that  defendant  is  the 
owner  of  the  land,  and  it  appearing  that  he 
could  not  have  derived  the  homestead  through 
his  wife,  as  she  is  still  living—  Buffington  v. 
Mosby  (Ky.)  192. 

HOMICIDE. 

|  1.    The  homicide. 

The  refusal  of  deceased  to  permit  an  amputa- 
tion of  a  limb,  made  necessary  by  a  wound  not 
necessarily  fatal,  held  not  to  exonerate  defend- 
ant of  felonious  homicide,  under  Pen.  Code, 
arts.  652,  653. — Franklin  v.  State  (Tex.  Cr. 
App.)  951. 

|  2.  Murder. 

The  common-law  rule  that  an  intent  to  kill  is 
not  necessary  to  constitute  the  offense  of  murder 
or  manslaughter  has  not  been  changed  by  statute 
in  Kentucky.— Pence  v.  Commonwealth  (Ky.) 
801. 

Evidence  held  sufficient  to  support  a  convic- 
tion of  murder  in  the  first  degree. — Hedrick  v. 
State  (Tex.  Cr.  App.)  262. 

Evidence  held  sufficient  to  show  that  the  mur- 
der was  committed  in  the  perpetration  of  a  bur- 
glary.—Hedrick  v.  State  (Tex.  Cr.  App.)  252. 

Defendant  is  a  principal,  and  not  an  accom- 
plice with  another  who  shot  and  killed  a  person 
through  a  window,  after  it  had  been  agreed  that 
defendant  was  to  shoot  him  if  he  went  out  of  the 
door.— Pryor  v.  State  (Tex.  Cr.  App.)  375. 

One  convicted  of  murder  in  the  second  de- 
gree cannot  complain  of  an  instruction  "that  at 
the  time  defendant  formed  the  design  to  take 
the  life  of  deceased  his  mind  was  calm  and  de- 
liberate," etc.— Jackson  v.  State  (Tex.  Cr.  App.) 
389. 

{  3.   Assault  with  latent  to  hill. 

One  who  shoots  an  officer  to  prevent  the  arrest 
of  an  offender  is  guilty  of  malicious  shooting  and 
wounding  with  intent  to  kilL— Marcum  v.  Com- 
monwealth (Ky.)  803. 

Evidence  held  sufficient  to  show  an  assault  with 
Intent  to  commit  murder.— Monticue  v.  State 
(Tex.  Cr.  App.)  236. 


An  assault  with  intent  to  kill  held  not  re- 
duced to  an  aggravated  assault  because  of  lan- 
guage used^  prosecutor.— Mosee  v.  State  (Tex. 

In  a  prosecution  for  an  assault  with  intent  to 
murder,  an  instruction  that  defendant  had  a  right 
to  act  in  self-defense,  if  prosecutor  made  the 
"first  demonstration"  against  him,  is  not  error. — 
Wynne  v.  State  (Tex.  Cr.  App.)  909. 

i  4.    Excusable  or  justifiable  homicide. 

Where  it  appeared  that  accused  interfered  to 
protect  a  woman  against  an  assault  by  de- 
ceased, it  was  error  to  give  an  instruction  limit- 
ing the  right  of  accused  to  defend  himself  in 
the  event  the  jury  should  believe  he  provoked 
the  difficulty  by  wrongfully  assaulting  deceased. 
—Brown  v.  Commonwealth  (Ky.)  171. 

The  court  should  have  instructed  the  jury 
that  it  was  the  duty  of  an  officer  and  his  posse, 
in  making  an  arrest,  to  make  known  their  inten- 
tion, and  to  use  no  more  force  than  was  neces- 
sary to  make  the  arrest.— Pennington  v.  .Com- 
monwealth (Ky.)  818 

Where  defendant  was  where  he  had  a  right  to 
be,  and  did  no  overt  act,  held,  that  he  was  not 
required  to  flee,  though  he  could  have  done  so 
safely— State  v.  Hudspeth  (Mo.)  483. 

Mere  words,  however  opprobrious  or  insult- 
ing, cannot  justify  a  killing.— State  v.  Hudspeth 
(Mo.)  483. 

The  fact  that  accused  sought  deceased,  in- 
tending to  assault  him,  does  not  preclude  accused 
from  availing  himself  of  the  law  of  self-de- 
fense, if  deceased  made  the  first  assault  without 
provocation—  Airhart  v.  State  (Tex.  Cr.  App.) 

That  one  seeks  to  provoke  a  difficulty  held  not 
to  deprive  him  of  the  right  of  self-defense.— 
Mozee  v.  State  (Tex.  Cr.  App.)  250. 

An  instruction  in  a  criminal  case  held  errone- 
ous, as  submitting  a  case  on  the  theory  that  de- 
ceased had  made  an  attack,  as  defendant  did 
not  have  to  wait  until  deceased  had  actually  as-  • 
saulted  him.— Stewart  v.  State  (Tex.  Cr.  App.) 
907. 

Serious  bodily  injury,  within  Pen.  Code,  art. 
679.  is  not  necessarily  such  as  may  eventuate 
in  death.— Bruce  v.  State  (Tex.  Cr.  App.)  954. 

|  5.    Indictment  aad  information. 

Indictment  charging  murder  held  to  suffi- 
ciently allege  that  it  was  feloniously  committed. 
—State  v.  Rice  (Mo.)  78 

An  indictment  for  murder  by  the  administra- 
tion of  poison  need  not  specially  allege  that  ac- 
cused knew  that  the  drug  was  deadly,  or  that  the 

Snantity  given  was  sufficient  to  cause  death. — 
lorrison  v.  State  (Tex.  Cr.  App.)  358. 

An  indictment  charging  accused  with  killinK 
deceased  by  a  poison  is  sufficient  without  an  al- 
legation that  the  act  was  unlawfully  done. — Mor- 
rison v.  State  (Tex.  Cr.  App.)  358. 

|  8.  Bridanoa   Admissibility  In  general. 

Declarations  of  the  deceased  prior  to  the  kill- 
ing, not  made  in  the  presence  of  accused,  were 
not  admissible  as  evidence.— Parker  r.  Common- 
wealth (Ky.)  673. 

While  previous  threats  by  deceased,  and  the 
fact  of  his  going  armed  and  lying  in  wait,  may 
be  shown  by  accused,  the  court  should  not  single 
out  any  of  these  facta,  and  tell  the  jury  that 
they  would  give  the  accused  the  right  to  slay 
the  deceased.— Parker  v.  Commonwealth  (Ky.> 
673. 

Declarations  of  deceased  and  other  facta  tend- 
ing to  show  a  criminal  intimacy  between  de- 
ceased and  the  wife  of  accused  were  inadmissi- 
ble as  evidence,  those  facts  being  unknown  to- 
accused  at  the  time  of  the  assault — Pence  v. 
Commonwealth  (Ky.)  801. 
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Though  the  defense  was  that  accused  had  rea- 
son to  believe  that  deceased  had  come  to  his 
home  for  the  purpose  of  debauching  his  wife, 
evidence  that  deceased  "was  a  bad  man  after 
women"  was  not  admissible. — Pence  v.  Common- 
wealth (Ky.)  801. 

Where  defendant  denied  the  writing  of  an 
anonymous  letter  causing  the  trouble  with  the 
deceased,  evidence  of  certain  facts  offered  by  him 
to  show  the  occasion  therefor  was  inadmissible. 
—State  v.  Hudspeth  (Mo.)  483. 

On  trial  of  one  accused  of  killing  another  for 
libeling  accused's  wife,  proof  of  wife's  reputation 
as  a  virago  and  quarrelsome  woman  held  in- 
competent.—Williams  v.  State  (Tex.  Cr.  App.) 
220. 

On  trial  of  one  accused  of  killing  another  for 
libeling  accused's  wife,  proof  of  the  wife's  repu- 
tation for  chastity  held  incompetent. — Williams 
v.  State  (Tex.  Cr.  App.)  220. 

Evidence  of  truth  of  a  libel  held  competent, 
under  Pen.  Code,  art.  747,  snbd.  2,  in  a  trial  of 
one  accused  of  killing  the  libelant.— Williams  v. 
State  (Tex.  Cr.  App  J  220. 

Evidence  of  declarations  of  accused  before  the 
killing  held  to  show  general  malice,  and  to  em- 
brace deceased  within  their  terms. — Williams  v. 
State  (Tex.  Cr.  App.)  220. 

Statement  of  a  conspirator  after  the  killing 
held  incompetent.— Williams  v.  State  (Tex.  Cr. 
App.)  224. 

In  prosecution  for  killing  the  publisher  of  a 
paper  containing  a  libel,  held  error  to  admit  proof 
that  deceased  did  not  write  the  libel.— Williams  v. 
State  (Tex.  Cr.  App.)  224. 

In  a  prosecution  for  murder  committed  while 
accused  whs  burglarizing  a  smoke  house,  evidence 
was  admissible  to  show  that  in  a  conversation  a 
month  prior  to  the  offense  accused  stated  to 
witness  that  he  was  going  to  "rustle"  his  living, 
and  knew  a  smoke  house  that  he  could  easily 
get  at— Hedrick  v.  State  (Tex.  Cr.  App.)  252. 

,  Where  a  witness  testified  that  he  received  from 
a  certain  person  the  shell  from  which  the  ball 
which  killed  deceased  was  fired,  the  court  prop- 
erly refused  to  allow  accused  to  show  that  the 
person  from  whom  the  shell  was  received  had 
committed  a  robbery.— Hedrick  v.  State  (Tex.  Cr. 
App.)  252. 

In  a  prosecution  for  murder  by  poisoning,  in 
which  it  was  contended  in  defense  that  deceased 
died  from  a  disease  or  by  her  own  hand,  evidence 
was  admissible  to  show  that  deceased  was  ap- 
parently healthy  and  of  a  contented  disposition. 
—Morrison  v.  State  (Tex.  Cr.  App.)  358. 

Where  accused  formed  the  design  of  killing  his 
wife  and  manufacturing  sufficient  evidence  of 
wealth  to  induce  another  to  marry  him,  deeds  and 
letters  of  recommendation  forged  by  accused  held 
admissible  to  show  the  motive.  —  Morrison  v. 
State  (Tex.  Cr.  App.)  358. 

In  a  prosecution  for  murder  by  poisoning,  in 
which  the  defense  was  that  deceased  died  from 
a  disease,  evidence  of  deceased's  statements 
that  she  did  not  suffer  from  such  disease,  made 
some  time  prior  to  her  death,  and  in  the  ab- 
sence of  accused,  was  admissible. — Morrison  v. 
State  (Tex.  Cr.  App.)  358. 

In  a  prosecution  for  murder  by  strychnine,  in 
which  witnesses  testified  as  to  the  symptoms  of 
deceased  in  her  last  sickness,  the  opinion  of  phy- 
sicians as  to  the  cause  of  death  may  be  based 
on  the  testimony  of  the  witnesses. — Morrison  v. 
State  (Tex.  Cr.  App.)  358. 

In  a  prosecution  for  murder  by  poisoning,  in 
which  it  was  contended  that  deceased  died  from 
a  disease  or  by  her  own  hand,  friends  and  neigh- 
bors of  the  deceased  were  competent  to  testify 
that  she  was  apparently  healthy  and  of  a  con- 
tented disposition.— Morrison  v.  State  (Tex.  Cr. 
App.)  358. 


In  a  prosecution  for  murder  the  court  admit- 
ted evidence  of  a  forgery  by  accused,  to  show  the 
motive  of  the  crime.  Held  not  erroneous,  as 
proving  an  independent  crime,  where  the  court 
instructed  that  the  jury  should  only  consider  the 
evidence  in  determining  the  motive. — Morrison  v. 
State  (Tex.  Cr.  App.)  358. 

Where  certain  incriminating  letters  were  in- 
troduced, it  was  not  error  to  permit  a  witness 
to  whom  they  were  addressed  to  explain  who 
accused  meant  by  a' certain  person  referred  to 
therein. — Morrison  v.  State  (Tex.  Cr.  App.)  358. 

A  homicide  growing  out  of  deceased's  objec- 
tions to  accused's  attentions  to  his  daughter, 
proof  of  accused's  attentions  to  others  held  in- 
competent—Turner v.  State  (Tex.  Cr.  App.)  366. 

Though  accused  be  on  trial  for  manslaughter 
only,  his  threats  against  deceased  may  be 
shown,  notwithstanding  they  tend  to  prove  mur- 
der.—Turner  v.  State  (Tex.  Cr.  App.)  368. 

Evidence  of  bruises  on  deceased's  body,  inflict- 
ed with  a  blunt  instrument,  held  admissible  as 
part  of  the  res  gestae,  though  the  charge  was  by 
killing  with  a  knife.— Mott  v.  State  (Tex.  Cr. 
App.)  368. 

Where  the  theory  of  the  defense  involves  a 

mutual  combat,  evidence  that  accused  was  the 
larger  and  stronger  man  is  admissible. — Mott  v. 
State  (Tex.  Cr.  App.)  368. 

The  declaration  of  accused,  on  the  day  pre- 
ceding the  difficulty,  that  he  feared  he  would 
have  trouble  with  deceased,  is  admissible.— Mott 
v.  State  (Tex.  Cr.  App.)  368. 

Testimony  in  a  prosecution  for  murder  held 
competent  to  show  defendant's  condition  of  mind 
immediately  preceding  the  homicide. — Clay  v. 
State  (Tex.  Cr.  App.)  370. 

In  a  prosecution  for  murder,  evidence  that 
deceased  and  another  had  killed  defendant's 
brother  is  admissible  to  show  motive. — Pryor  v. 
State  (Tex.  Cr.  App.)  375. 

In  a  prosecution  for  an  assault  with  intent  to 
murder,  evidence  that  defendant  bad  a  knife  in 
his  pocket  held  immaterial,  where  be  did  not 
draw  it— Wynne  v.  State  (Tex.  Cr.  App.)  909. 

In  a  prosecution  for  an  assault  with  intent  to 
mnrder,  evidence  that  defendant  had  been  afraid 
of  prosecutor  prior  to  the  difficulty  held  inadmis- 
sible—Wynne  v.  State  (Tex.  Cr.  App.)  909. 

Evidence  of  experiments  held  competent  to 
show  whether  a  shot  could  be  fired  from  a  cer- 
tain point  with  the  result  accomplished. — Mar- 
tin v.  State  (Tex.  Cr.  App.)  912. 

On  question  of  provocation,  held,  jury  could 
consider  insults  offered  accused's  wife  prior  to 
the  time  of  the  killing— Martin  v.  State  (Tex. 
Cr.  App.)  912. 

Evidence  that  defendant  had  stated  that  he 
would  stop  the  laying  out  of  a  road  across  his 
land,  with  a  gun,  held  admissible,  where  the 
shooting  took  place  while  the  road  was  beinz 
laid  out — Furlow  v.  State  (Tex.  Cr.  App.)  938. 

Declarations  made  by  deceased  some  days  aft- 
er he  was  shot  held  inadmissible. — Franklin  v. 
State  (Tex.  Cr.  App.)  951. 

Witness  held  incompetent  to  give  an  opinion 
that  deceased's  death  was  caused  by  a  beating 
with  a  rope.— Taylor  v.  State  (Tex.  Cr.  App.i 
1100. 

On  trial  for  bearing  a  stepdaughter  to  death, 
evidence  that  accused's  wife  was  a  small  wo- 
man, and  he  an  able-bodied  man,  held*  inad- 
missible.—Taylor  v.  State  (Tex.  Cr.  App.)  1106. 

Evidence  of  angry  conversation  between  de- 
fendant and  another  shortly  before  a  difficulty 
held  inadmissible.— Woodard  v.  State  (Tex.  Cr. 
App.)  1122. 

Testimony  that  before  the  difficulty  defend- 
ant tried  to  create  difficulty  with  another  is 
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Inadmissible— Woodard  v.  State  (Tex.  Cr.  App.) 
1122. 

Testimony  of  deceased  wife  that  at  her  sug- 
gestion he  carried  his  pistol  on  the  day  of  the 
difficulty  held  admissible— Woodard  v.  State 
(Tex.  Cr.  App.)  1122. 

§  7.   —  Dying  declarations. 

Hie  dying  declaration  of  deceased  that  he  had 
no  pistol  was  admissible  in  rebuttal. — Redmond 
t.  Commonwealth  (Ky.)  565. 

Where  the  deceased  was  killed  while  in  the 
act  of  entering  the  store  of  accused,  his  dying 
declaration  that  he  had  been  sent  to  the  store  to 
make  a  purchase  was  admissible  to  show  that  he 
did  not  go  there  to  renew  a  previous  difficulty. — 
Redmond  v.  Commonwealth  (Ky.)  565. 

A  dying  declaration  held  incompetent,  as  a 
conclusion.— Williams  v.  Stnte  (Tex.  Cr.  App.) 
220. 

Statements  by  deceased  between  30  and  60 
minutes  after  he  was  stabbed  held  admissible  as 
part  of  the  res  gestae.— Freeman  v.  State  (Tex. 
Cr.  App.)  230. 

§  8.  —  Weight  and  sufficiency. 

Evidence  held  to  justify  verdict  of  murder  in 
the  second  degree.— McClendon  v.  State  (Ark.) 
1062. 

Manslaughter  in  the  second  degree  is  not  sus- 
tained by  evidence  of  the  killing  by  defendant 
of  deceased  while  in  the  act  of  striking  defend- 
ant's father,  defendant  having  no  knowledge 
of  the  cause  of  any  quarrel  between  his  father 
and  deceased,  or  who  began  the  difficulty. — 
State  v.  Harper  (Mo.)  89. 

Evidence  held  sufficient  to  justify  conviction 
for  murder  in  the  first  degree. — State  v.  Head- 
rick  (Mo.)  90. 

Evidence  held  to  support  verdict  of  murder  in 
second  degree. — State  v.  Mollineaux  (Mo.)  462. 

Evidence  considered,  and  held  that  issue  of 
provoking  the  difficulty  was  presented. — Mozee 
v.  State  (Tex.  Cr.  App.)  250. 

Under  an  indictment  charging  accused  with 
administering  strychnine  to  deceased,  accused 
can  be  convicted  on  evidence  showing  that  be 
laid  the  strychnine  where  deceased  could  get 
it.— Morrison  v.  State  (Tex.  Cr.  App.)  358. 

A  confession  held  sufficiently  corroborated  to 
sustain  a  conviction  of  murder. — Sullivan  v. 
State  (Tex.  Cr.  App.)  375. 

Evidence  held  sufficient,  to  sustain  a  convic- 
tion of  an  assault  with  intent  to  murder. — Bean 
v.  State  (Tex.  Cr.  App.)  946. 

Evidence  held  not  to  raise  issue  of  provoking 
the  difficulty.  —  Woodard  v.  State  (Tex.  Cr. 
App.)  1122. 

8  9.  Trial — Conduct  In  general. 

Where  the  killing  occurred  in  a  difficulty  aris- 
ing from  a  dispute  as  to  the  ownership  of  a 
broom,  it  was  error  to  admit  testimony  in  rebut- 
tal contradicting  the  testimony  of  accused  as  to 
the  ownership  of  the  broom,  which  had  been 
brought  out  by  the  commonwealth  on  cross-ex- 
amination.— Redmond  v.  Commonwealth  (Ky.) 
565. 

Since  it  is  only  in  capital  cases  that  the  court 
is  required  to  appoint  counsel  for  indigent  defend- 
ant, a  conviction  will  not  be  reversed  for  refusal 
to  appoint  counsel  for  defendant,  charged  with 
murder  in  the  second  degree.— Austin  v.  State 
(Tex.  Cr.  App.)  249. 

{10.    Questions  for  jury. 

On  question  of  adequate  cause,  and  whether 
sudden  passion  engendered  thereby  was  the  cause 
of  the  killing,  held,  the  jury  could  look  to  all  the 
facts— Martin  v.  State  (Tex.  Cr.  App.)  912. 

§  11.  —  Instructions. 

Where  deceased  was  killed  by  accused  in  a  dif- 
ficulty which  arose  from  the  interference  by  ac- 


cused to  protect  a  woman  against  an  assault  by 
deceased,  accused  was  entitled  to  an  instruction 
as  to  his  right  to  kill  deceased  in  defense  of  the 
woman.— Brown  v.  Commonwealth  (Ky.)  171. 

The  jury  being  instructed  that  the  accused 
might  use  such  means  as  appeared  to  him  neces- 
sary or  apparently  necessary  to  protect  himself 
from  impending  danger,  it  was  not  necessary 
to  further  instruct  them  that  he  had  the  right, 
being  in  his  own  house,  to  stand  his  ground. — 
Redmond  v.  Commonwealth  (Ky.)  565. 

Accused  was  not  entitled  to  an  instruction  as 
to  his  right  to  eject  deceased  from  his  home  if 
he  had  reason  to  believe  he  was  there  for  the 
purpose  of  debauching  his  wife,  as  deceased  was 
not  asked  to  leave  until  after  he  was  assaulted. 
— Pence  v.  Commonwealth  (Ky.)  801. 

Upon  trial  for  shooting  with  intent  to  kill,  de- 
fendant was  not  entitled  to  an  instruction  war- 
ranting acquittal  if  be  shot  in  the  defense  of  a 
companion  whom  an  officer  was  attempting  to 
arrest,  there  being  nothing  to  show  that  there 
was  any  reason  for  the  apprehension  of  danger 
to  bis  companion  at  the  hands  of  the  officer. — 
Marcum  v.  Commonwealth  (Ky.)  803. 

Upon  evidence  that  defendant  took  the  life 
of  one  who  was  in  the  act  of  striking  his  father 
with  a  fence  rail,  without  knowing  the  cause 
of  the  difficulty,  or  who  began  it,  an  instruction 
that  if  the  father  began  the  quarrel,  but  the 
taking  of  the  life  of  deceased  was  necessary  to 
save  the  father's  life  or  to  prevent  great  bodily 
harm,  it  was  manslaughter  in  the  fourth  degree, 
is  erroneous;  it  being  necessary  only  that  de- 
fendant should  have  good  reason  to  believe, 
and  did  believe,  that  he  was  justified  in  using 
such  force  to  save  his  father  from  impending 
peril.— State  v.  Harper  (Mo.)  89. 

Under  the  statutory  definition  of  manslaugh- 
ter in  the  second  degree,  it  is  not  necessary  to 
show  that  the  killing  was  necessary  to  prevent 
a  felony.— State  v.  Harper  (Mo.)  89. 

Court  need  not  grant  request  for  instructions 
already  given. — State  v.  Headrick  (Mo.)  99. 

A  charge  on  manslaughter  held  insufficient. — 
Williams  v.  State  (Tex.  Cr.  App.)  224. 

A  defendant  held  entitled  to  a  charge  on  the 
doctrine  of  principals  as  applied  to  a  killing  by 
the  other  defendant.— Williams  v.  State  (Tex.  Cr. 
App.)  224. 

An  instruction  as  to  self-defense  held  too 
broad,  as  not  stating  the  circumstances  which 
would  authorize  defendant  to  arm  himself  and 
seek  his  adversary. — Bush  v.  State  (Tex.  Cr. 
App.)  238. 

To  justify  a  homicide  on  the  ground  of  self-de- 
fense, either  with  or  without  threats,  the  dan- 
ger must  be  apparently  or  really  immediate,  im- 
minent, and  unavoidable.— Bush  v.  State  (Tex. 
Cr.  App.)  238. 

Where  one  shot  merely  to  scare  another,  he 
was  not  guilty  of  assault  with  intent  to  kill.— 
Mozee  v.  State  (Tex.  Cr.  App.)  250. 

Where  murder  was  committed  in  the  perpetra- 
tion of  a  burglary,  the  court  properly  refused  to 
instruct  on  the  law  of  self-defense.— Hedrick  v. 
State  (Tex.  Cr.  App.)  252. 

Where,  in  addition  to  circumstantial  evidence 
showing  the  guilt  of  accused,  there  was  direct 
evidence  of  his  confession,  the  court  did  not  err 
in  refusing  to  instruct  on  the  law  of  circumstan- 
tial evidence.— Hedrick  v.  State  (Tex.  Cr.  App.) 
252. 

An  instruction  defining  murder  in  the  first  de- 
gree held  not  erroneous.— Hedrick  v.  State  (Tex. 
Cr.  App.)  252. 

In  a  prosecution  for  murder  committed  in  the 
perpetration  of  a  nighttime  burglary,  the  court 
properly  instructed  on  the  law  of  nighttime  hur- 
glary— Hedrick  t.  State  (Tex.  Cr.  App.)  252. 
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When  a  mnrder  was  committed  in  the  perpe- 
tration of  a  burglary,  the  court  properly  refused 
to  instruct  on  the  law  of  manslaughter. — Hedrick 
v.  State  (Tex.  Cr.  App.)  262. 

In  a  prosecution  for  mnrder  it  was  not  error 
to  refuse  an  instruction  that  defendant's  failure 
to  take  the  stand  in  his  own  behalf  should  not 
be  considered  against  him.— Morrison  v.  State 
(Tex.  Cr.  App.).  858. 

In  prosecution  for  assault  with  intent  to  kill, 
held,  that  charge  on  aggravated  assault  should 
have  been  given.— Chavana  v.  State  (Tex.  Or. 
App.)  380. 

A  charge  on  mnrder  in  the  second  degree  held 
unnecessary,  though  the  evidence  was  circumstan- 
tial.—Morgan  v.  State  (Tex.  Cr.  App.)  902. 

In  a  prosecution  for  assault  with  intent  to 
murder,  it  is  not  error  to  define  "malice,"  in- 
stead of  "malice  aforethought." — Bean  v.  State 
(Tex.  Cr.  App.)  046. 

On  a  trial  for  mnrder,  an  instruction  limiting 
accused's  right  of  self-defense  to  greatly  superior 
physical  strength  of  deceased  held  not  errone- 
ous.— Bruce  v.  State  (Tex.  Cr.  App.)  954. 

Where  a  child  was  beaten  so  that  death  re- 
sulted, told,  that  it  might  have  been  manslaugh- 
ter merely.— Taylor  v.  State  (Tex.  Cr.  App.) 
1108. 

An  instruction  that,  if  defendant  sought  a 
meeting  with  the  deceased  with  'Intent"  to  pro- 
voke a  difficulty  with  him,  he  cannot  plead  self- 
defense,  is  erroneous.— Thomas  t.  State  (Tex. 
Cr.  App.)  1109. 

1 12.  Appeal  ad  amor. 

Where  counsel  for  accused  asked  a  witness  if 
he  did  not  go  to  another  witness  to  get  him  to 
change  his  testimony  given  before  the  coroner, 
and  the  witness  testified  that  he  went  because  be 
believed  that  the  other  witness  had  not  told  all 
he  knew,  accused  cannot  complain  of  the  wit- 
ness' statement  of  his  reason  for  going  to  the 
other  witness.— Hedrick  v.  State  (Tex.  Cr.  App.) 
252. 

Error  in  exhibiting  deceased's  children  to  the 
jury  is  not  available  where  not  excepted  to. — 
Furlow  v.  State  (Tex.  Cr.  App.)  938. 

Challenges  to  jurors  opposed  to  capital  punish- 
ment in  cases  of  circumstantial  evidence  held 
proper,  in  absence  of  showing  that  the  case  was 
one  of  purely  circumstantial  evidence. — Franklin 
v.  State  (Tex.  Cr.  App.)  951. 

Insufficiency  of  instruction  as  to  provoking 
difficulty  held  immaterial.— Winters  v.  State 
(Tex.  Or.  App.)  1110. 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Marriage." 

Right  of  wife  to  compensation  for  improvements 
made  on  husband's  estate,  see  "Improve- 
ments." 

I  1.    Mutual  rights,  duties,  and  liabili- 
ties. 

Where  land  intended  to  be  conveyed  by  a 
husband  and  wife  was  not  her  separate  proper- 
ty, and  she  could  only  convey  as  prescribed  by 
statute,  a  deed  defectively  executed  by  her,  or 
not  describing  the  land,  cannot  be  corrected  in 
equity,  though  she  retains  a  consideration,  she 
having  been  incompetent  to  contract  when  it 
was  executed.— McReynolds  v.  Qrubb  (Mo.)  822. 

That  a  wife  did  aot  join  in  the  execution  of 
a  deed  is  not  material,  where,  outside  of  the  land 
conveyed,  grantor  had  real  estate  amounting  in 
value  to  more  than  $1,000,  upon  which  he  was 
living,  and  occupying  as  a  home.— Driver  v. 
White  (Tenn.  Ch.  App.)  994. 

A  check  signed  by  a  wife  alone,  with  her  hus- 
band's consent,  is  valid.— Bagsdale  v.  Groos  (Tex. 
Civ.  App.)  250. 


i  C  Disabilities  amd  privilecea  of  cot- 
erture. 

Though  a  note  purports  to  be  the  joint  obliga- 
tion of  husband  and  wife,  the  wife  may  show 
that  she  is  a  surety  merely,  and  thus  avoid  lia- 
bility thereon;  a  married  woman  not  being  per- 
sonally liable  as  surety,  under  the  act  of  March 
15,  1894.— Skinner  v.  Lynn  (Ky.)  167. 

Under  a  decree  empowering  a  married  woman 
to  contract  and  be  contracted  with  as  a  feme 
sole,  she  had  power  to  become  surety  for  her 
husband;  and  having  done  so  prior  to  the  act 
of  March  16,  1894,  regulating  the  property 
rights  of  married  women,  she  is  liable  on  a  re- 
newal of  the  note  thereafter  executed. — Skin- 
ner v.  Carr  (Ky.)  T99. 

§  3.    Wife's  separate  estate. 

Though  Ky.  St.  §  2127,  provides  that  the  hus- 
band shall  have  no  interest  in  the  wife's  prop- 
erty, it  cannot  be  assumed  that  a  crop  raised 
by  the  husband  on  the  wife's  land  is  her  prop- 
erty.—Sharp  v.  Wood  (Ky.)  15. 

Where  a  creditor  of  the  husband  seeks  to  sub- 
ject the  wife's  land  to  the  payment  of  the  hus- 
band's debt  on  the  ground  that  the  husband  paid 
for  the  land,  the  mere  fact  that  the  wife  cannot 
show  where  every  dollar  came  from  that  she 
used  in  paying  for  the  land  does  not  entitle 
plaintiff  to  the  relief  sought— Ambrose  v.  Noell 
(Ky.)  570. 

Evidence  held  insufficient  to  show  that  a  hus- 
band had  given  the  house  and  lot  in  question  to 
his  wife  as  a  marriage  settlement. — Branham 
t.  Scott  (Tex.  Civ.  App.)  88. 

No  presumption  arises  that  land  was  purchased 
with  the  wife's  separate  means  because  the  con- 
veyance, made  after  the  husband's  death,  re- 
cites that  the  consideration  was  paid  by  her. — 
Clark  v.  Clark  (lex.  Civ.  App.)  337. 

i  4.  Oo— umlty  property. 

A  wife,  who  Is  a  simple  creditor  of  her  hus- 
band, cannot  by  an  equitable  proceeding  of  re- 
ceivership sequester  his  separate  property  from 
a  fraudulent  vendee,  and  have  it  applied  to  her 
debt.— HoUoway  v.  Shuttles  (Tex.  Civ.  App.) 
293. 

Evidence  held  to  establish  that  a  business  of 
the  husband  was  his  separate  property.— Hollo- 
way  v.  8hnttles  (Tex.  Civ.  App.)  293. 

A  judgment  creditor  may  sell  merely  the  in- 
terest of  the  husband  in  the  community  property, 
where  the  husband  does  not  object,  notwithstand- 
ing the  wife's  share  is  liable  under  the  judg- 
ment.—Campbell  v.  Antis  (Tex.  Civ.  App.)  343. 

Where  property  presumptively  community  is 
taken  on  execution  against  the  husband,  the  bur- 
den is  on  the  wife  to  prove  it  is  her  separate 
estate  acquired  during  coverture. — Simpson  v. 
Texas  Tram  ft  Lumber  Co.  (Tex.  Civ.  App.)  655. 

Where  a  husband  and  wife  actually  separate 
for  good,  a  division  of  their  community  prat 
fairly  consummated  is  effectual,  and  what 
obtains  becomes  separate  property.— Bad*  v. 
Batla  (Tex.  Civ.  App.)  664. 

Where  a  husband  and  wife  separated  for  good, 
and  divided  their  community  property,  the  mere 
fact  that  they  years  afterwards  began  living 
together  again  did  not  convert  it  into  community 
property.— Batla  v.  Batla  (Tex.  CJv.  App.)  684. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  |  8. 


IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  4. 
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IMPRISONMENT. 

See  "False  Imprisonment" 

IMPROVEMENTS. 

On  premises  demised,  see  "Landlord  and  Ten- 
ant," §  4. 

Public  improvements,  see  "Municipal  Corpora- 
tions," §6. 

Where  a  wife  expends  her  separate  means  on 
the  improvement  of  land  of  her  husband's  fa- 
ther, on  the  faith  that  be  would  allow  her  an 
interest  therein,  and  on  his  advice,  she  will  be 
protected  to  the  extent  that  the  improvements 
enhance  the  land. — Dunn  v.  Dunn  (Tenn.  Ch. 
App.)  119. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  g  2. 

INCEST. 

Evidence  held  sufficient  to  sustain  conviction. 
—State  v.  Kimes  (Mo.)  104. 

Gross-examination  of  a  witness  for  the  state 
held  not  to  make  evidence  that  prosecutrix  never 
charged  any  one  but  defendant  with  the  paterni- 
ty of  the  child  admissible. — Poyner  v.  State 
(Tex.  Cr.  App.)  376. 

Cross-examination  of  prosecutrix  held  not  to 
make  her  statement,  after  the  birth  of  the  child, 
that  accused  was  its  father,  admissible. — Poyner 
y.  State  (Tex.  Cr.  App.)  876. 

The  admission  o*  a  statement  of  accused  that 
accused  was  the  father  of  the  child  held  prejudi- 
cial.—Poyner  v.  State  (Tex.  Cr.  App.)  376. 

In  the  absence  of  an  attempt  to  impeach  prose- 
cutrix's testimony  as  to  the  paternity  of  the 
child,  the  state  cannot  shew  that  she  never  char- 
ged any  one  but  accused  with  its  paternity.— 
Poyner  v.  State  (Tex.  Cr.  App.)  376. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  |  2. 


INDEMNITY. 


See  "Guaranty." 


INDIANS. 


Marriage  between  Indians  and  white  persons,  see 
"Marriage." 

A  purchaser  at  an  execution  sale  of  improve- 
ments on  public  domain  owned  by  a  citizen  of 
the  Cherokee  Nation  acquires  no  title;  Comp. 
Laws  1882,  art.  10,  §  226!  prohibiting  such  sale. 
— Hastings  v.  Whitmer  (Ind.  T.)  967. 

INDICTMENT  AND  INFORMATION. 

Effect  of  variance  between  indictment  and  proof, 

see  "Adultery." 
For  failing  to  supply  separate  coaches  for  white 

and  colored  persons,  see  "Civil  Rights." 
In  prosecutions  for  rape,  see  "Rape,  {  2. 
Requisites  and  sufficiency  of  indictment  for 

murder,  see  "Homicide,"  {  5. 
Sufficiency  of  description  of  property  stolen,  see 

"Larceny,"  g  2. 
Sufficiency  of  indictment  charging  threats,  see 

"Threats." 

 for  burglary,  see  "Burglary,"  {  2. 

 for  forgery,  see  "Forgery. 

  for  receiving  deposits  after  Insolvency,  see 

"Banks  and  Banking,"  §  1. 
  for  unlawful  assembly,  see  "Unlawful  As- 
sembly." 


(  for  violating  local  option  law,  see  "Intox- 
icating Liquors,"  i  8. 
Sufficiency  of  information  for  gaming,  see  "Gam- 
ing," §  1. 

(  1.    Formal  requisites  of  Indictment. 

The  fact  that  an  indictment  found  in  the 
Laurel  circuit  court  Is  headed  "Liquor  Circuit 
Court"  does  not  render  it  invalid,  it  not  being 
essential  for  the  jurisdictional  facts  to  appear 
in  the  caption.— Mitchell  t.  Commonwealth  (Ky.) 
17. 

The  conclusion  of  an  indictment  need  not  re- 
state the  time  or  place  of  the  commission  of  the 
offense.— State  v.  Hudspeth  (Mo.)  488. 

|  2.    Requisites  and  sufficiency  of  accu- 
sation. 

An  allegation  that  the  offense  was  committed 
in  "one  thousand  eight  hundred  nine  seven" 
shows  its  commission  in  1897.— Wood  v.  State 
(Tex.  Cr.  App.)  235. 

Evidence  that  deceased  was  generally  known  in 
the  neighborhood  by  the  name  alleged  in  the  in- 
dictment is  sufficient  to  support  the  allegation  of 
the  name  of  deceased  as  contained  in  the  indict- 
ment—Morrison v.  State  (Tex.  Cr.  App.)  368. 

An  information  under  Rev.  St.  art  3964  (Pen. 
Code,  art  289b),  must  allege  that  accused  is  a 
parent  or  guardian  of  children  within  the  scho- 
lastic age.— Dunlap  v.  State  (Tex.  Cr.  App.)  392. 

An  information  held  not  fatally  defective 
which  alleged  that  an  election  had  been  held  to 
determine  whether  the  sale  or  exchange  of  liq- 
uor should  be  prohibited  where  the  order  for  the 
election  recited  that  it  was  to  determine  whether 
the  sale  should  be  prohibited.— Segars  v.  State 
(Tex.  Cr.  App.)  898. 

I  3.    Motion  to  quash  or  dismiss,  and 
demurrer. 

An  indictment  will  not  be  quashed  because  the 
names  of  the  special  grand  jury  which  indicted 
defendant  were  handed  to  the  marshal  by  the 
regular  judge  of  the  criminal  court.— State  v. 
Hudspeth  (Mo.)  483. 

The  fact  that  a  private  prosecutor  examined 
witnesses  before  the  grand  jury  held  not  a 
ground  for  quashing  the  indictment — Wilson  v. 
State  (Tex.  Cr.  App.)  916. 

(  4.  Amendment. 

An  indictment  held  to  charge  a  distinct  of- 
fense, so  as  not  to  justify  its  substitution  for 
one  already  filed. — State  v.  Welborn  (Ark.)  829. 

Under  Code  Cr.  Proc.  art  649,  a  defendant's 
name  may  be  changed  wherever  it  occurs  in  an 
indictment,  on  his  suggesting  bis  true  name. — 
Colter  v.  State  (Tex.  Cr.  App.)  945. 

|  5.    Issues,  proof,  and  variance. 

Proof  held  not  a  material  variance. — Barfleld 
v.  State  (Tex.  Or.  App.)  908. 


INFANTS. 

See  "Guardian  and  Ward." 

Contributory  negligence  on  part  of  children,  see 

"Negligence,"  §  2. 
Custody  and  support  on  divorce  of  parents,  see 

"Divorce,"  {  8. 

|  1.  Contracts. 

A  person  may  avoid  his  deed  when  he  comes 
of  age,  though  he  represented  himself  of  age 
when  he  made  the  deed.— Rldgeway  v.  Herbert 
(Mo.)  1040. 

A  warranty  deed  executed  on  coming  of  age 
held  a  disaffirmance  of  a  previous  transfer  to  an- 
other grantee.  —  Ridgeway  v.  Herbert  (Mo.) 
1040. 

A  person  cannot  ratify  his  act  as  a  minor, 
if  he  does  not  know  he  was  under-age  when  the 
act  was  done. — Ridgeway  v.  Herbert  (Mo.)  1040. 
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It  is  a  question  for  the  court  whether  a  deed 
executed  by  a  person  on  coming  of  age  is  a  dis- 
affirmance of  a  previous  transfer  to  a  different 
grantee. — Kidgeway  v.  Herbert  (Mo.)  1040. 

If  a  minor  wastes  the  consideration  of  his 
deed,  he  may  disaffirm  without  restoring  it.— 
Kidgeway  v.  Herbert  (Mo.)  1040. 

The  fact  that  a  person  alleged  in  a  pleading 
that  he  was  of  age  when  he  executed  a  deed 
does  not  estop  him  from  afterwards  disaffirming 
for  nonage.— Kidgeway  v.  Herbert  (Mo.)  1040. 

|  2.  Actions. 

Affidavit  held  to  be  sufficient  to  authorize  pros- 
ecution of  action  by  next  friend.— Illinois  Cent. 
R.  Co.  v.  Xall  (Ky.)  147. 

In  an  action  against  the  widow  and  infant 
heirs  of  the  purchaser  to  enforce  a  vendor's 
lien  on  land,  a  judgment  for  the  sale  of  land  ren- 
dered without  service  of  process  on  the  infants 
must  be  reversed  on  their  appeal,  though  a  guard- 
ian ad  litem  was  appointed  to  defend  for  them. 
— Wooldridge  v.  Harding  (Ky.)  162. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INJUNCTION. 

8  1.    Nature  and  grounds  In  general. 

Injunction  lies  only  for  a  threatened  wrong 
for  which  no  adequate  legal  remedy  is  afforded, 
and  a  court  of  equity  will  not  issue  an  injunction 
to  prevent  the  performance  of  an  act  already 
consummated. — Carlin  v.  Wolff  (Mo.)  679. 

§  2.    Subjects  of  protection  and  relief. 

A  lot  owner  cannot  restrain  destruction  of 
trees  on  land  dedicated  for  a  public  park,  where 
he  sustains  no  special  injury. — Hulse  v.  Powell 
(Tex.  Civ.  App.)  862. 

I  3.    Actions  for  injunctions. 

Where  a  verified  bill  is  met  by  a  sworn  an- 
swer, at  least  one  witness  is  required  to  sustain 
the  bill.— Brown  v.  Daniels  (Tenn.  Ch.  App.) 
961. 

8  4.    Preliminary  and  interlocutory  in- 
junctions. 

Where  the  petition  was  dismissed  under  a 
submission  for  judgment,  a  temporary  injunction 
was  properly  dissolved  without  notice  or  proof. 
—Shackelford  v.  Williams  (Ky.)  614. 

|  5.    Permanent  injunction  and  other 
relief. 

Where  plaintiff  in  partition  confesses  bill  to 
enjoin  the  sale,  it  will  be  enjoined,  though  the 
bill  fail  as  to  partition  defendants. — Brown  v. 
Daniels  (Tenn.  Ch.  App.)  991. 

{  6.    Violation  and  punishment. 

Evidence  held  not  to  show  a  violation  of  an 
injunction  restraining  the  bringing  of  certain 
suits. — State  v.  Adcock  (Tenn.  Ch.  App.)  992. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors." 
Of  corporation,  see  "Corporations,"  8  3. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  8  6. 

In  criminal  prosecutions,  see  "Criminal  Law,"  8 

22;  "Homicide,"  8  11. 
In  prosecution  for  larceny,  see  "Larceny,"  8  4. 
 for  rape,  »ee  "Rape,"  8  2. 

INSURANCE. 

8  1.   Control  and  regulation  in  general. 

Under  Acts  1897,  p.  208,  8  1,  insurance  com- 
panies in  certain  cities  held  authorized  to  fix 


rates  of  insurance  by  board  of  underwriter*.— 
State  ex  rel.  Crow  v.  ^Jtna  Ins.  Co.  (Mo.)  413: 
Same  v.  American  Cent.  Ins.  Co.,  Id. 

{  2.    Insurance  agents  and  brokers. 

Where  the  company  issues  a  policy  upon  an 
application  taken  by  a  solicitor,  it  is  estopped 
to  deny  his  agency,  though  the  agent  who  em- 
ployed him  had  no  authority  to  do  so. — London 
&  Lancashire  Fire  Ins.  Co.  v.  Gerteson  (Ky.) 
617. 

Knowledge  of  the  agent  who  represents  the 
company  in  the  transaction  is  the  knowledge  of 
the  company.— London  &  Lancashire  Fire  Ins. 
Co.  v.  Gerteson  (Ky.)  617. 

A  bill  by  a  subagent  of  the  general  agent  of 
a  life  insurance  company  against  the  company 
for  services  in  securing  a  policy  while  acting  as 
such  subagent  held  demurrable.— Moore  v.  New- 
York  Life  Ins.  Co.  (Tenn.  Ch.  App.)  1021. 

8  3.    Insurable  interest. 

A  creditor  to  whom  the  debtor  assigns  a  poli- 
cy of  insurance  on  his  life  acquires  no  inter- 
est therein  beyond  his  debt,  as  he  has  no  in- 
surable interest  beyond  that. — Barbour's  Adm'r 
v.  Larue's  Assignee  (Ky.)  5. 

8  4.    The  contract  in  general. 

Where  an  insurance  policy  admits,  without 
violence,  of  either  of  two  interpretations,  that 
interpretation  will  be  adopted  which  will  cover 
the  loss,  in  preference  to  that  which  will  defeat 
the  claim.— Mutual  Ben.  Life  Ins.  Co.  r.  Dunn 
(Ky.)  20. 

Contract  of  insurance  intended  to  be  perform- 
ed in  the  state  held  governed  by  the  laws  of  the 
state.— Sieders  v.  Merchants'  Life  Ass'n  of  Unit- 
ed States  (Tex.  Civ.  App.)  547. 

8  5.  Assignment  or  other  transfer  of 
policy. 

The  assignment  of  a  policy  of  life  insurance 
to  one  who  has  no  insurable  interest  in  the  life 
insured  is  void  as  against  public  policy. — Schlamp 
v.  Berner's  Adm'r  (Ky.)  312. 

8  6.  Avoidance  of  policy  for  misrepre- 
sentation, fraud,  or  breach  of 
warranty  or  oondition. 

A  company  *W5  estopped  to  repudiate  its 
liability  on  a  policy  when  insured  was  induced 
to  make  inaccurate  statements  as  to  date  of 
inventory  and  as  to  former  fire  in  his  application 
by  its  agent.— Rissler  v.  American  Cent  Ins. 
Co.  (Mo.)  755. 

8  7.  Forfeiture  of  policy  for  breach  of 
promissory  warranty,  covenant, 
or  condition  subsequent. 

The  beneficiary  is  not  estopped  by  the  act  of 
the  insured,  her  husband,  in  accepting  a  certifi- 
cate of  extended  insurance  for  a  larger  amount, 
but  -for  a  shorter  term,  than  that  which  the 
net  reserve  purchased;  there  being  neither  al- 
legations nor  proof  that  the  insured  was  act- 
ing as  her  agent.— Mutual  Ben.  Life  Ins.  Co.  v. 
Dunn  (Ky.)  20. 

Upon  the  failure  to  pay  a  premium  when  doe. 
the  net  reserve,  under  the  terms  of  a  particular 
policy,  was  to  be  applied  to  the  purchase  of 
term  insurance  for  the  face  of  the  policy,  and 
not  for  that  amount  plus  the  dividend  addi- 
tions; thus  purchasing  insurance  for  a  longer 
term  than  if  it  were  for  the  larger  amount. 
—Mutual  Ben.  Life  Ins.  Co.  r.  Dunn  (Ky.)  2a 

The  beneficiary  named  in  the  policy  has  a 
vested  interest,  not  only  in  current  insurance, 
but  in  the  extended  insurance  purchased  by  the 
net  reserve,  upon  the  failure  to  pay  a  premium 
when  due. — Mutual  Ben.  Life  Ins.  Co.  v.  Dunn 
(Ky.)  20. 

The  condition  in  a  policy  requiring  a  watch- 
man to  be  kept  on  duty  at  all  hours  of  the  night 
requires  the  use  of  only  ordinary  care  in  keep- 
ing a  watchman. — London  &  Lancashire  Fire 
Ins.  Co.  v.  Gerteson  (Ky.)  617. 
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The  company  cannot  rely  on  a  condition  that 
the  policy  shall  be  void  if  the  title  is  not  ab- 
solute, or  if  the  property  shall  cease  to  be  oc- 
cupied or  operated,  if  it  knew  at  the  time  it 
issued  the  policy  that  the  title  was  not  absolute, 
or  that  the  property  was  not  to  be  occupied. — 
London  &  Lancashire  Fire  Ins.  Co.  v.  Gerteson 
(Ky.)  617. 

I  8.    Extent  of  loas  sad  liability  of  In- 
surer. 

The  "co-insurance  clause,"  limiting  the  risk 
to  such  proportion  of  the  loss  as  the  sum  in- 
sured bears  to  the  value  of  the  whole  property 
covered,  is  valid. — Pennsylvania  Fire  Ins.  Co. 
v.  Moore  (Tex.  Civ.  App.)  878. 

i  9.    Action*  on  policies. 

Where  some  of  the  property  embraced  in  a 
fire  insurance  policy  belonged  to  a  firm,  and  oth- 
er property  embraced  therein  belonged  to  a  sin- 
gle member  of  the  firm,  the  entire  cause  of  ac- 
tion having  bepn  vested  by  assignment  in  one 
plaintiff,  he  may.  in  a  single  action,  recover  the 
full  amount  of  the  policy. — Kenton  Ins.  Co.  v. 
Osborne  (Ky.)  306. 

In  an  action  on  a  policy,  which  provided  that 
insured  should  take  an  inventory  annually  and 
keep  books  showing  his  daily  transactions,  testi- 
mony as  to  the  value  of  the  property  destroyed 
is  competent,  though  defendant  had  a  right  to 
demand  the  production  of  the  books.— Rissler  v. 
American  Cent.  Ins.  Co.  (Mo.)  7.">5. 

In  an  action  on  a  policy  which  insures  two 
classes  of  property  in  designated  amounts,  a  pe- 
tition which  alleges  loss  of  both  classes  by  one 
fire,  and  seeks  to  recover  for  both,  is  not  open 
to  the  objection  of  having  joined  two  causes  of 
action  in  onn  count.— Rissler  v.  American  Cent. 
Ins.  Co.  (Mo.)  755. 

INTEREST. 

See  "Usury." 

Insurable  interest,  see  "Insurance," 


§  3. 


INTERROGATORIES. 

To  jury,  see  "Trial."  I  7. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Validity  of  statute  punishing  sale  of,  Bee  "Con- 
stitutional Law.,"  §  4. 

§  1.    Local  option. 

An  instruction  that  the  local  option  law  was  in 
force  held  not  error,  where  the  county  judge's 
certificate  was  in  evidence. — Segars  v.  State  (Tex. 
Cr.  App.)  238. 

8  2.  Offenses. 

An  information  field  not  to  charge  an  offense, 
under  the  provisions  of  Pen.  Code,  art.  405. — 
West  v.  State  (Tex.  Cr.  App.)  247. 

Liquor  is  not  intoxicating,  within  the  local 
option  law,  where  it  does  not  contain  alcohol 
in  such  a  proportion  that  it  would  produce  in- 
toxication when  taken  in  such  quantities  as  may 
be  practically  drunk.— Malone  v.  State  (Tex.  Cr. 
App.)  381. 

The  mere  fact  that  defendant  did  not  make 
any  profit  out  of  the  transaction  would  not  de- 
prive it  of  the  character  as  a  sale  of  intoxicat- 
ing liquors,  where  the  other  constituent  ele- 
ments are  present. — Ladwig  v.  State  (Tex.  Cr. 
App.)  390. 

A  certificate  of  the  county  judge  held  not  to 
show  a  publication  of  the  result  of  an  election  for 
local  option  under  Rev.  St.  art.  3391. — Ladwig  v. 
State  (Tex.  Cr.  App.)  300. 


It  is  unnecessary  that  an  intoxicating  liquor  be 
manufactured  and  sold  with  intent  that  it  be 
used  ns  a  beverage  to  come  within  the  prohibi- 
tion of  the  local  option  law.— Pike  v.  State  (Tex. 
Cr.  App.)  395. 

A  sale,  in  a  local  option  district,  except  on  pre- 
scription or  for  sacramental  purposes,  as  al- 
lowed by  the  statute,  is  a  violation  of  the  law, 
regardless  of  the  intent  or  purpose  thereof. — 
Pike  v.  State  (Tex.  Cr.  App.)  395. 

5  3.    Criminal  prosecutions. 

The  testimony  of  a  druggist  that  the  regula- 
tion requirement  of  Jamaica  ginger  is  90  per 
cent,  alcohol  and  4  per  cent,  ginger  was  suffi- 
cient to  authorize  the  Jury  to  conclude  that  it 
was  intoxicating,  if  evidence  of  that  fact  was 
required.— Mitchell  v.  Commonwealth  (Ky.)  17. 

As  it  is  a  matter  of  common  knowledge  that 
Jamaica  ginger  is  an  intoxicant  and  a  spirituous 
liquor,  it  was  not  necessary  to  prove  that  fact. 
—Mitchell  v.  Commonwealth  (Ky.)  17.  • 

An  information  charging  accused  with  the  un- 
lawful sale  of  intoxicating  liquors  by  means  of 
a  "blind  tiger,"  but  omitting  to  state  the  name 
of  the  seller,  or  that  his  name  is  unknown,  is 
defective.— Segars  v.  State  (Tex.  Cr.  App.)  211. 

An  indictment  for  violating  the  local  option 
law  held  sufficient.— Shilling  v.  State  (Tex.  Cr. 
App.)  240. 

In  a  prosecution  for  violating  the  local  option 
law,  the  court  in  its  instructions  may  assume 
the  existence  of  the  law,  where  there  is  uncontra- 
dicted evidence  of  its  existence. — Shilling  v.  State 
(Tex.  Cr.  App.)  240. 

In  a  prosecution  for  violating  the  local  option 
law,  it  is  not  error  to  refuse  evidence  impeaching 
a  prosecuting  witness  offered  while  the  prosecut- 
ing attorney  is  making  his  closing  arguments.— 
Shilling  v.  State  (Tex.  Cr.  App.)  240. 

In  a  prosecution  for  selling  intoxicating  liquors 
in  a  justice's  precinct  where  the  sale  is  forbidden, 
evidence  as  to  how  many  votes  were  cast  at  the 
election  is  harmless.— Shilling  v.  State  (Tex.  Cr. 
App.)  240. 

Evidence  held  not  to  support  an  allegation  that 
defendant  gave  a  prescription  for  liquor  with- 
out personally  examining  the  party  to  whom  giv- 
en and  finding  him  sick.— McQuery  v.  State 
(Tex.  Cr.  App.)  247. 

An  allegation  that  defendant,  "as  a  regular 
practicing  physician,"  gave  a  prescription  for  liq- 
uor, does  not  charge  that  defendant  was  a  reg- 
ular practicing  physician. — McQuery  v.  State 
(Tex.  Cr.  App.)  247. 

In  a  prosecution  for  violating  the  local  option 
law  it  is  error  to  instruct  that  the  law  is  in  ef- 
fect, where  proof  of  the  publication  of  the  re- 
sult of  the  election  was  made  by  parol. — Malone 
v.  State  (Tex.  Cr.  App.)  381. 

In  a  prosecution  for  violating  the  local  option 
law,  evidence  of  a  sale  by  another,  -five  years 
previously,  of  the  liquor  of  a  similar  name, 
which  was  intoxicating,  held  inadmissible.— Ma- 
lone v.  State  (Tex.  Cr.  App.)  381. 

In  a  proscution  for  a  violation  of  the  local  pro- 
hibition law.  where  it  is  alleged  that  the  election 
determining  that  the  sale  should  be  prohibited  in 
the  Seventh  precinct  of  Bell  county  was  held  in 
1892,  evidence  that  local  option  was  in  effect  in 
the  whole  of  Bell  county  under  a  former  election 
is  irrelevant. — Ladwig  v.  State  (Tex.  Cr.  App.) 
390. 

It  will  be  presumed  that  a  meeting  of  county 
commissioners'  court,  at  which  an  order  direct- 
ing an  election  to  determine  whether  liquor  shall 
be  sold  was  made,  was  held  pursuant  to  a  spe- 
cial call  therefor.— Ladwig  v.  State  (Tex.  Cr. 
App.)  390. 

An  instruction  on  a  trial  for  violating  a  local 
option  law  held  not  prejudicial  to  accused.— 
Friekie  v.  State  (Tex.  Cr.  App.)  394. 


Digitized  by 


Google 


1180 


SI  SOUTHWESTERN  REPORTER. 


In  a  prosecution  for  a  Bale  on  Sunday,  the  7th 
of  a  certain  month,  testimony  that  the  prosecut- 
ing witness  was  seen  drank  on  a  Sunday  even- 
ing in  the  early  part  of  the  month,  with  another 
witness,  who  testified  that  he  was  once  with  him, 
and  drank  liquor  which  the  prosecutor  bought  of 
defendant,  held  admissible.— Pike  t.  State  (Tex. 
Cr.  App.)  396. 

In  a  prosecution  for  selling  intoxicating  liquor, 
evidence  of  other  sales  of  the  same  compound  is 
admissible  on  the  question  of  Intent— Pike  t. 
State  (Tex.  Cr.  App!)  396. 

Evidence  held  admissible,  in  a  prosecution  for 
selling  blackberry  cordial  in  violation  of  the  lo- 
cal option  law,  on  the  issue  as  to  whether  it  was 
intoxicating.— Pike  v.  State  (Tex.  Cr.  App.)  396. 

A  charge  defining  intoxicating  liquor  held 
harmless  error  if  inaccurate,  since  it  is  unneces- 
sary to  define  it  because  commonly  understood. — 
Pike  v.  State  (Tex.  Cr.  App.)  396. 

Evidence  held  to  show  that  liquor  sold  by  de- 
fendant was  intoxicating.— Pike  v.  State  /Tex. 
Cr.  App.)  396. 

4  4.   Civil  damage  laws. 

It  is  error  to  charge  the  jury  that  plaintiff 
had  ever  withdrawn  notice  to  defendant  not  to 
sell  liquor  to  her  husband,  there  being  no  evi- 
dence to  sustain  it.— Tarkington  v.  Brunett 
(Tex.  Civ.  App.)  274, 

That  a  wife  either  failed  to  give  or  withdrew 
notice  to  one  saloon  keeper  against  selling  liq- 
uor to  her  husband  does  not  affect  her  right  of 
action  against  other  saloon  keepers  to  whom 
such  notice  had  been  given.— Tarkington  v.  Bru- 
nett (Tex.  Civ.  App.)  274. 

Since  the  very  fact  that  liquor  was  sold  to  a 
husband  makes  the  wife  an  aggrieved  party, 
under  the  civil  damage  law,  it  is  error  to  raise 
an  issue  by  an  instruction  as  to  her  being  an  ag- 
grieved party,  where  no  grounds  of  estoppel 
were  shown— Tarkington  v.  Brunett  (Tex.  Civ. 
App.)  274. 

Since  a  wife  has  a  right  of  action  against  a  sa- 
loon keeper  for  selling  liquor  to  her  husband,  if 
he  is  an  habitual  drunkard,  regardless  of  notice 
given,  the  implied  withdrawal  of  such  notice  will 
not  defeat  her  right  of  action,  in  the  absence  of 
fraud.— Tarkington  v.  Brunett  (Tex.  Civ.  App.) 
274. 

In  an  action  by  a  wife  nnder  the  civil  damage 
law,  it  is  error  to  admit  evidence  that  she  had 
brought  suits  against  other  saloon  keepers,  since 
she  had  a  right  to  sue  all  who  had  sold  liquor  to 
her  husband.— Tarkington  v.  Brunett  (Tex.  Civ. 
App.)  274. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  I  7. 
Presented  for  review  on  appeal,  see  "Appeal  and 
Error,"  f  2. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,"  $  3. 

JOINT  ADVENTURES. 

Evidence  showed  that  plaintiff  contributed  the 
money  and  defendant  the  skill  for  their  joint 
benefit  in  a  venture.  Plaintiff  knew  nothing 
about  the  business,  and  intrusted  ft  to  defendant. 
Held,  that  plaintiff  is  entitled  to  recover  one- 
half  of  the  profits  which  accrued  from  the  ven- 
ture—Wetmore  v.  Crouch  (Mo.)  738. 

Where  the  conditions  are  such  that  an  agree- 
ment for  equal  division  of  the  profits  in  a  Joint 
venture  is  implied,  that  implication  is  conclusive, 
nnd  will  not  be  changed  by  the  interpretation 
that  the  parties,  by  their  actions,  seemed  to  put 


unon  the  contract.— Wetmore  v.  Crouch  (Mo.) 

Where  one  party  contributed  the  money  and 
the  other  the  skill  for  their  joint  benefit  in  a 
venture,  the  law  implies  an  equal  division  of  thai 
profits,  in  the  absence  of  an  express 
—Wetmore  V.  Crouch  (Mo.)  738. 

JOINT  TENANCY. 

See  "Tenancy  in  Common.'* 

JUDGES. 

See  "Justices  of  the  Peace." 

I  1.    Special  er  substitute  Jadsea. 

A  party  cannot  object  that  a  de  facto  .  _ 
tried  the  cause  in  the  lower  court. — Hamilton  v. 
State  (Tex.  Or.  App.)  217. 

JUDGMENT. 

i  1.    Nature  and  essentials  im  _ 

Personal  judgment  for  costs  held  void,  the 
citation  being  void  on  its  face,  and  the  judgment 
being  against  M.,  if  living,  and  his  heirs  if  dead, 
and  M.  being  dead  when  judgment  was  ren- 
dered, and  his  heirs  nonresidents. — Bnmpaas  t. 
Anderson  (Tex.  Civ.  App.)  1103. 

I  2.    By  default. 

Entry  of  order  that  cause  "is  continued  by 
consent"  does  not  show  sufficient  appearance  and 
waiver  of  service  to  support  a  judgment  by  de- 
fault—Flowers v.  Jackson  (Ark.)  462. 

A  defendant  held  entitled  to  the  vacation  of  a 
judgment  by  default  where  his  attorney  was  pre- 
vented from  making  an  appearance  by  reason  of 
sickness— Southwestern  Telegraph  &  Telephone 
Co.  v.  Jennings  (Tex.  (5v.  App.)  288. 

8  3.    Oa  trial  of  Issues. 

In  an  action  to  enforce  a  contract  of  sale, 
wherein  both  parties  allege  a  sale,  bat  differ  as 
to  the  consideration,  a  decree  canceling  the  con- 
tract as  inequitable  Is  erroneous,  not  being 
within  the  issues. — Hoover  v.  Binkley  (Ark.) 
73. 

A  judgment  enforcing  a  lien  asserted  by  cross 
petition,  which  was  rendered  before  service  of 
process  thereon,  waa  premature. — Rulo  v.  Mur- 
phy (Ky.)  312;  Same  v.  Beadles,  Id. 

A  judgment  which  is  neither  authorised  by 
the  pleading  nor  the  verdict  held  erroneous. — 
Clark  v.  Clark  (Tex.  Civ.  App.)  337. 

I  4.    Entry,  record,  and  docketing;. 

Where  the  clerk  has  failed  to  enter  a  default 
judgment  pursuant  to  an  entry  in  his  minutes, 
the  court  may  at  a  subsequent  term,  without  no- 
tice to  defendant  enter  judgment  nunc  pro  tunc 
—Monarch  v.  Brey  (Ky.)  191. 

Where  an  entry  in  the  clerk's  minutes  gives 
the  style  of  the  case  and  the  case  number,  follow- 
ed by  the  abbreviation  "Judgt.,"  there  is  suffi- 
cient basis  for  the  entry  of  a  judgment  nunc  pro 
tunc— Monarch  v.  Brey  (Ky.)  101. 

I  6.    Amendment,   correction,   and  re- 
view in  same  court. 

A  mistake  in  a  description  in  a  judgment  held 
susceptible  of  correction  by  nunc  pro  tone  entry 
of  the  circuit  court— Elliott  v.  Buffington  (Mo.) 
406. 

|  6.    Opening;  or  vacating-.  . 

A  party  seeking  to  set  aside  judgment  ob- 
tained by  surprise  must  have  asked  a  contin- 
uance to  procure  evidence  to  meet  the  evidence 
which  surprised  him.— Robinson  v.  Davis  (Ark.) 
66. 

Where  a  petition  to  vacate  a  judgment  be- 
cause of  newly-diRcovered  evidence  does  not 
clearly  show  that  petitioner  waa  without  fault. 
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a  demurrer  will  be  sustained,  with  leave  to 
amend— Robinson  v.  Davis  (Ark.)  66. 

Where  a  judgment  in  partition  is  entered  with- 
out objection,  it  cannot  be  indirectly  assailed 
by  motion  to  set  it  aside  after  the  expiration  of 
the  time  for  appeal.— Windes  v.  Earp  (Mo.) 
1044. 

In  a  suit  to  set  aside  a  judgment  taken  in 
absence  of  defendant's  attorney.  held,  that  a  find- 
ing that  the  attorney  was  not  sufficiently  diligent 
could  not  be  disturbed.— Padgitt  r.  Evans  (Tex. 
C3t.  App.)  613. 

S  7.   Collateral  attack. 

A  judgment  cannot  be  collaterally  attacked 
for  want  of  jurisdiction  because  the  petition  does 
not  state  a  cause  of  action. — Winningham  v. 
Trueblood  (Mo.)  389. 

Defendant  in  attachment,  upon  whom  notice  is 
served  only  by  publication,  which  notice  is  fa- 
tally defective  by  reason  of  a  misdescription  of 
the  land  in  suit,  may  attack  such  judgment  in  a 
subsequent  ejectment  suit  —  Winningham  v. 
Trueblood  (Mo.)  399. 

|  8.    Construction    and    operation  in 
general. 

An  opinion  of  the  supreme  court  held  to  have 
determined  that  a  sum  fixed  by  a  contract  was 
to  be  regarded  as  liquidated  damages  for  a 
breach  thereof. — May  v.  Crawford  (Mo.)  693. 

Failure  of  prevailing  party  to  appeal  from  a 
part  of  the  decree  unfavorable  to  him,  held 
not  to  affect  his  rights  under  the  decree. — Cus- 
ter v.  Russey  (Tenn.  Ch.  App.)  126. 

Decree  in  an  action  by  one  railroad  company  to 
-compel  others  to  contribute  for  expense  of  repairs 
to  depot  used  jointly  held  to  merely  declare  a  joint 
ownership  in  the  depot,  and  not  in  the  land. — 
Bast  Tennessee,  V.  &  G.  By.  Co.  v.  Nashville, 
C.  &  St.  L.  Ry.  Co.  (Tenn.  Ch.  App.)  202. 

i  9.    Merger  and  bar  of  causes  of  notion 
ana  defenses. 

Plaintiff,  after  taking  judgment  for  part  of  the 
relief  sued  for,  cannot  maintain  another  action 
for  the  remainder  of  the  relief  sought  in  that 
action.— Gatewood  v.  Long  (Ky.)  569. 

The  conduct  of  a  mother  in  suffering  judgment 
by  default  to  be  rendered  against  her  in  favor 
■of  her  daughter  for  board  for  the  entire  time 
she  had  lived  with  the  daughter  is  inconsistent 
with  her  claim  that  her  son  was  liable  to  her 
for  one-half  of  the  amount  thus  recovered 
against  her,  under  an  agreement  by  him  and  his 
sister  to  pay  each  one-half  of  her  board.— Duvall 
DuvalMKy.)  791. 

A  judgment  determining  the  title  to  one  piece 
of  property  is  not  conclusive  between  the  same 
parties  as  to  another  piece  of  property,  though 
the  titles  be  derived  in  the  same  way. — Long 
Louisville  &  N.  R.  Co.  (Ky.)  807. 

Defendant  held  not  entitled  to  have  unsuccess- 
ful plaintiff  enjoined  from  further  suing  on 
-same  title.— Rldgeway  v.  Herbert  (Mo.)  1040. 

Decree  of  foreclosure  held  not  to  bar  a  title 
acquired  by  a  party  to  the  action  during  its 

gendency,  but  before  judgment. — Rogers  v. 
outhern  Pine  Lumber  Co.  (Tex.  Civ.  App.) 

1 10.  Conclusiveness  of  adjudication. 

Judgment  in  prior  action  of  unlawful  detain- 
er held  inadmissible  in  a  subsequent  suit  of  the 
same  character  between  different  parties. — 
Brown  v.  Woolsey  (Ind.  T.)  966. 

Under  the  law  of  the  Cherokee  Nation  (Comp. 
Laws  1892,  art.  10,  f  226),  held,  that  a  judg- 
ment of  the  supreme  court  thereof  was  not  eon- 
delusive,  as  between  parties  to  an  action,  and 
those  claiming  under  them,  as  to  the  title  to  on 
improvement  on  the  pnblic  domain  of  the  na- 
*ion.— Hastings  v.  Whitmer  (Ind.  T.)  967. 


The  wife  is  not  bound  by  a  judgment  allotting 
to  her  husband  her  share  of  her  deceased  father's 
real  estate,  where  she  was  not  a  party  to  the 

proceeding.— Black  v.  Black  (Ky.)  466. 

The  estoppel  of  a  judgment  is  mutual,  and 
if  it  binds  one  of  the  parties  so  as  to  prevent 
him  from  showing  the  truth  it  binds  the  other. — 
Bridges  v.  Mclflster  (Ky.)  603. 

A  decree  in  ejectment  which  dismisses  suit 
as  to  certain  tracts  sought  to  be  recovered  is 
not  an  adjudication  of  title  to  such  lands. — 
Driver  v.  White  (Tenn.  Ch.  App.)  994. 

Recitals  in  the  order  of  sale  and  of  con- 
firmation held  not  to  preclude  persons  claim- 
ing under  the  purchaser  from  questioning  the 
validity  of  a  prior  trust  deed  on  the  property. 
—Rogers  v.  Southern  Pine  Lumber  Co.  (Tex. 
Civ.  App.)  26. 

A  judgment  for  plaintiff,  which  decreed  to  him 
only  a  part  of  the  land  sued  for,  held  not  an 
adjudication  of  the  title  of  the  tract  sued  for 
except  as  to  the  part  decreed  to  him.— City  of 
Liberty  v.  Paul  (Tex.  Civ.  App.)  667. 

111.  Actions  on  Judgments, 

Error  in  admitting  proof  of  an  assignment  of 
a  judgment  held  not  cured  by  fact  that  there 
was  other  proof  of  the  assignment— Wonderly 
v.  Lafayette  County  (Mo.)  745. 

An  assignment  of  a  United  States  circuit  court 
judgment  is  not  a  judicial  proceeding,  within 
Rev.  St.  1889,  1  4881,  and  admissible  in  evi- 
dence as  such.— Wonderly  v.  Lafayette  County 
(Mo.)  745. 

Issuance  of  writ  of  garnishment  held  not  an 
execution,  so  as  to  prevent  a  judgment  being 
barred  by  limitations. — Shields  v.  Stark  (Tex. 
Civ.  App.)  540. 

{ 12.  Pleading  and  evidence  of  Judg- 
ment as  estoppel  or  defense. 

A  judgment  which  has  been  superseded,  and 
from  which  an  appeal  is  presumed  to  be  pending, 
cannot  be  pleaded  as  a  defense.— Smith  v.  Farm- 
ers' Bank  of  Vine  Grove  (Ky.)  461. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and 
Administrators,"  f  4. 

As  against  plaintiff's  Hen  on  realty  for  serv- 
ices, one  who  purchased  the  land  at  a  sale  made 
to  satisfy  his  debt  against  the  decedent  has  no 
title,  plaintiff  not  being  a  party  to  the  action 
in  which  the  sale  was  made.— Thomas  v.  Feese 
(Ky.)  150. 

It  was  error  to  confirm  a  sale  of  land  made 
under  a  judgment  which  had  been  superseded.— 
Rulo  v.  Murphy  (Ky.)  312;  Same  v.  Beadles, 
Id. 

A  judgment  confirming  a  Bale  of  land  will  not 
be  set  aside  at  the  instance  of  the  purchaser  on 
the  ground  of  mistake,  where  it  does  not  appear 
that  the  mistake  was  mutual,  or  that  there  was 
any  casualty  or  misfortune  preventing  him  from 
filing  exceptions  to  the  commissioner's  report- 
Goodman  v.  Connelly  (Ky.)  427. 

JURISDICTION. 

Amount  in  controversy  as  affecting  jurisdiction 
on  appeal,  see  "Appeal  and  Error,"  |  1. 

Equitable,  see  "Equity,"  §  1. 

Of  justices'  courts  in  civil  cases,  see  "Justices 
of  the  Peace,"  8  1. 

Of  particular  courts,  see  "Courts." 

Waiver,  of,  by  appearance,  see  "Appearance." 

JURY. 

Custody  and  conduct  see  "Criminal  Law,"  {  26. 
Instructions  in  civil  actions,  see  "Trial,''  |  6. 
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  in    criminal    prosecntions,    see  "Criminal 

Law,"  fi  22. 

Questions  for  jury  in  civil  actions,  see  "Trial," 
fi  5. 

 in   criminal   prosecutions,    see  "Criminal 

Law,"  g  21. 

Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  fi  5. 
Verdict  in  civil  actions,  see  "Trial,"  J  7. 
  in    criminal    prosecutions,    see    "Criminal  , 

Law,"  fi  26. 

{  1.    Bight  to  trial  by  Jury. 

Where  parties  submit  to  arbitration  under  a 
statute  providing  that  the  award  should  be 
made  a  rule  of  court,  they  waive  their  right  to 
a  jury  trial  on  issues  raised  by  a  motion  to  va- 
cate the  award.— Koerner  v.  Leathe  (Mo.)  96. 

{  2.    Summoning,  attendance,  discharge, 
and  compensation. 

The  regular  panel  of  the  jury  for  a  term  con- 
sists of  24  persons. — Stone  v.  Saunders  (Ky.) 
788. 

As  a  juror  who  is  sworn  and  serves  more 
than  one  day  is  entitled  to  pay,  whether  he  be 
called  a  member  of  the  regular  panel  or  a  by- 
stander, it  must  be  presumed  that  the  amount 
ordered  by  the  circuit  court  to  be  paid  to  the 
jurors  in  attendance  is  correct,  in  the  absence 
of  anything  to  rebut  that  assumption. — Stone 
v.  Saunders  (Ky.)  788. 

Special  veniremen  cannot  be  excused  in  the  ab- 
sence of  defendant.— Clay  v.  State  (Tex.  Cr. 
App.)  370. 

A  failure  of  the  sheriff,  in  his  return  of  a 
special  venire  of  140  jurors,  to  make  a  full 
showing  as  to  diligence  to  secure  service  on  the 
7  not  served,  is  not  ground  for  quashing  the 
venire,  since,  ou  proper  motion,  a  more  com- 
plete returu  could  be  obtained.— Furlow  v.  State 
(Tex.  Cr.  App.)  038. 

It  is  not  error  to  refuse  to  issue  an  attach- 
ment for  an  absent  juror,  when  it  appears  that 
such  juror  is  a  nonresident,  and  therefore  not 
liable  to  serve. — Furlow  v.  State  (Tex.  Cr. 
App.)  938. 

A  juror  who  has  not  been  summoned  cannot 
be  attached  for  nonattendance. — Furlow  v. 
State  (Tex.  Cr.  App.)  038. 

Failure  of  the  court  to  offer  to  have  absent 
jurors  summoned  is  not  error,  in  the  absence  of 
a  motion  by  defendant. — Furlow  v.  State  (Tex. 
Cr.  App.)  938. 

|  3.    Competency  of  Jurors,  challenges, 
and  objections. 

Challenge  for  cause  held  properly  overruled. — 
Missouri,  K.  &  T.  Ry.  Co.  v.  Elliott  (Ind.  T.) 
1067. 

Ten  minutes'  time  in  which  to  make  defend- 
ant's challenges  to  the  jury,  in  a  murder  case, 
is  an  unreasonable  allowance. — State  v.  Hudspeth 
(Mo.)  483. 

Where  a  juror  has  scruples  against  the  inflic- 
tion of  the  death  penalty  on  circumstantial  evi- 
dence, it  is  not  error  for  the  court  to  explain  cir- 
cumstantial evidence  by  means  of  an  illustration, 
though  °the  illustration  states  an  extreme  case. — 
Morrison  v.  State  (Tex.  Cr.  App.)  358. 

If  a  juror's  opinion  is  based  on  the  truth  of 
rumors  and  newspaper  articles,  and  he  states 
that,  if  the  evidence  presents  a  different  state  of 
facts,  he  will  disregard  his  opinion,  the  juror  is 
competent.— Morrison  v.  State  (Tex.  Cr.  App.) 
358. 

Accused  cannot  complain  of  the  action  of  the 
court  in  overruling  a  challenge  for  cause,  where- 
by he  was  compelled  to  exhaust  his  peremptory 
challenges,  if,  after  the  juror  was  excused,  but 
one  more  juror  was  drawn,  and  accused  accepted 
him  without  objection.— Morrison  v.  State  (Tex. 
Cr.  App.)  358. 


Trial  by  jury  impaneled  from  a  special  venire, 
not  all  present,  cannot  be  compelled  unless  sum- 
moned as  required  by  law.— Clay  v.  State  (Tex. 
Cr.  App.)  370. 

Under  the  statute  disqualifying  a  juror  who 
has  a  bias  or  prejudice  a  railroad  employ*  is 
disqualified  from  being  a  juror  in  an  action 
nuainst  the  railroad  company. — Houston  &  T.  C. 
Ry.  Co.  v.  Smith  (Tex.  Civ.  App.)  500. 

In  an  action  against  a  bank,  under  Rev.  St 
art.  3207,  it  is  not  an  abuse  of  discretion  to 
sustain  a  challenge  for  cause  to  jurors  who  are 
related  to  stockholders  of  the  bank  within  the 
third  degree.— National  Bank  of  Dangerfield  v. 
Ragland  (Tex.  Civ.  App.)  661. 

JUSTICES  OF  THE  PEACE. 

{  1.    Civil  Jurisdiction  and  authority. 

Under  Acts  1876,  p.  155.  defining  the  powers 
and  jurisdiction  of  the  justices'  courts,  providing 
for  what  amount  such  courts  shall  have  juris- 
diction in  civil  matters  and  in  foreclosure  of 
mortgages  on  personal  property,  construed  with 
Acts  1876,  p.  17,  defining  the  jurisdiction  of 
county  courts,  a  justice  has  jurisdiction  in  an 
action  to  foreclose  a  mortgage  where  the  mort- 
gaged property  does  not  exceed  the  value  of 
$200.  the  jurisdiction  not  being  determined  by 
adding  the  demand  and  the  value  of  the  security. 
—Conner  v.  Jacobs  (Tex.  Civ.  App.)  640. 

fi  2.    Procedure  In  civil  cases. 

In  replevin  proceedings  in  a  justice's  court, 
where  written  pleadings  are  not  required,  it  is 
not  necessary  to  specifically  plead  usury. — Sparks 
v.  Robinson  (Ark.)  460. 

Remittitur  of  part  of  amount  sued  on,  filed 
after  appeal  from  judgment  of  justice,  held 
not  binding  on  plaintiff  in  the  county  court, 
where  judgment  was  annulled  by  the  appeal. — 
Hall  v.  Miller  (Tex.  Civ.  App.)  36. 

(  3.    Review  of  proceedings. 

On  appeal  from  a  justice,  defendant  can  plead 
as  new  matter  that  plaintiff's  claim  is  on  con- 
tract in  restraint  of  trade.— S.  S.  White  Dental 
Mfg.  Co.  v.  Hertxberg  (Tex.  Civ.  App.)  355. 

JUSTIFICATION. 

Of  homicide,  Bee  "Homicide,"  |  4. 

KNOWLEDGE 

Effect  of  ignorance  of  cause  of  action  on  limita- 
tion, see  "Limitation  of  Actions,"  {  2. 

LANDLORD  AND  TENANT. 

{  1.    Creation  and  existence  of  the  re- 
lation. 

Facts  held  evidence  of  assumption  of  lease. — 
Dulin  v.  Knechtel  (Tex.  Civ.  App.)  350. 

{  2.   Landlord's  title  and  reversion. 

A  purchase  by  the  tenant  of  the  leased  proper- 
ty under  execution  against  the  landlord  does  not 
inure  to  the  landlord's  benefit,  and  therefore  the 
landlord  is  not  entitled  to  rent  from  the  time  of 
such  purchase.— Smith  v.  Scanlan  (Ky.)  152. 

After  the  title  of  a  purchaser  of  public  land 
has  been  forfeited  for  the  nonpayment  of  intt-r- 
est  due  the  state,  a  tenant  of  the  purchaser  may 
acquire  title.— Lang  v.  Crothers  (Tex.  Civ.  Api .) 
271. 

{  3.    Terms  for  years. 

Tenants  assigning  their  lease  Arid  liable  for 
the  rental  value  of  a  tract  included  for  the 
whole  term  sold,  they  having  denied  to  the  land- 
lord that  they  had  sublet  this  tract,  whereby  he 
was  induced  to  refuse  possession  of  it  to  the 
transferee.— Lewis  v.  Richardson  (Ind.  X.)  969. 
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Evidence  held  to  show  a  certain  tract  includ- 
ed in  the  sale  of  a  lease. — Lewis  v.  Richardson 
(Ind.  T.)  969. 

A  sublease  held  an  assignment  of  the  original 
lease,  making  the  subtenant  liable  for  perform- 
ance of  the  covenants.— Campbell  v.  Cates  (Tex. 
Civ.  App.)  268. 

{  4.    Premise*,  and  enjoyment  and  ase 
thereof. 

A  tenant  authorized  to  make  improvements  to 
be  designated  by  the  landlord,  in  lieu  of  rent,  is 
not  entitled  to  credit  for  improvements  made 
without  request.  —  Randolph  v.  Mitchell  (Tex. 
Civ.  App.)  297. 

S  5.    Bent  and  advances. 

Where,  by  agreement,  property  is  taken  out 
of  hands  of  receiver,  and  defendant  put  in  pos- 
session, under  agreement  to  pay  rent,  and  he 
fails  so  to  do,  he,  and  not  the  receiver,  is  lia- 
ble therefor  — Reeves  v.  Reeves  (Ind.  T.)  1079. 

An  action  lor  rent  on  a  .lease  against  an  as- 
signee thereof  may  be  brought  in  the  county 
where  the  rent  is  payable. — Campbell  v.  Cates 
(Tex.  Civ.  App.)  268. 

A  lease  authorizing  a  forfeiture  for  nonpayment 
of  rent  does  not  require  a  willful  nonpayment. — 
Randolph  v.  Mitchell  (Tex.  Civ.  App.)  297. 

A  claimant  of  property  held  under  a  distress 
warrant,  who  dismissed  his  bond  in  the  county 
court,  which  had  jurisdiction,  is  deemed  to  have 
abandoned  his  claim,  unless  he  has  such  judg- 
ment of  dismissal  set  aside.— Taylor  v.  St.  Louis 
Type  Foundry  (Tex.  Civ.  App>)  304. 

One  instituting  action  by  distress  warrant 
may  recover  unliquidated  damages  on  petition 
afterwards  filed.  —  Fulcher  v.  West  (Tex.  Civ. 
App.)  342. 

Affidavit  for  distress  warrant  held  to  state  that 
the  amount  claimed  was  due,  and  that  cause  ex- 
isted for  issuing  warrant.  —  Kuleher  v.  West 
(Tex.  Civ.  App.)  342. 

Liability  determined  of  lessee  who  failed  to 
perform.— Dulin  v.  Knechtel  (Tex.  Civ.  App.) 

Evidence  held  not  to  show  that  notes  were  ex- 
ecuted with  reference  to  the  relation  of  land- 
lord and  tenant  between  the  parties  thereto,  so 
as  to  create  a  lien. — Liles  v.  Price  (Tex.  Civ. 
App.)  526. 


LANDS. 


See  "Public  Lands." 

LARCENY. 

See  "Robbery." 

J  1.    Offenses,  and  responsibility  there- 
for. 

Under  Mansf.  Dig.  §  1<!53,  held,  that  it  was 
error  to  convict  for  the  larceny  of  unbranded 
cows  running  at  large.  —  Dansby  v.  United 
States  (Ind.  T.)  1083. 

In  a  prosecution  for  theft  from  the  person,  an 
instruction  to  acquit  if  defendant  took  the  prop- 
erty with  prosecutor's  consent,  and  afterwards 
decided  to  appropriate  it.  held  proper.— O'Toole 
v.  State  (Tex.  Cr.  App.)  244. 

Agreement  in  indictment  for  theft  as  bailee 
held  to  sufficiently  allege  contract  by  defendant 
under  which  he  obtained  the  property. — Elton  v. 
State  (Tex.  Cr.  App.)  245. 

Where  a  (person  executed  a  bill  of  sale  of  a 
steer  belonging  to  another,  the  title  passes  to 
the  buyer,  so  as  to  render  the  seller  liable  for 
theft,  although  at  the  time  the  bill  of  sale  was 
executed  the  steer  was  running  at  lsirge  upon  the 
range.— Chowning  v.  State  (Tex.  Cr.  App.)  946. 


I  2.   Prosecution   and  punishment— In- 
dictment and  information. 

A  description  of  the  stolen  property  in  an 
indictment  for  theft  of  cattle  as  "one  head  of 
cattle"  is  sufficient.— Matthews  v.  State  (Tex. 
Cr.  App.)  915. 

§  3.  — —  Evidence 

In  a  prosecution  for  horse  theft,  evidence  as 
to  what  became  of  the  horses  after  defendant's 
arrest  is  inadmissible. — Clay  v.  State  (Tex.  Cr. 
App.)  212. 

There  is  a  fatal  variance  where  the  indict- 
ment charges  theft  of  an  animal  from  a  certain 
person,  and  the  evidence  shows  such  person  the 
owner,  and  that  the  animal  had  strayed,  and 
been  taken  possession  of  by  another,  from  whom 
it  was  stolen. — Williams  v.  State  (Tex.  Cr. 
App.)  904. 

Defendant's  statement  as  to  when  he  got  the 
property  may  be  disproved  by  circumstantial 
evidence.— Barfield  v.  State  (Tex.  Cr.  App.)  908. 

Evidence  of  a  witness  that  he  had  been  em- 
ployed by  defendant  to  butcher  a  cow  in  1898, 
and  had  been  requested  by  defendant  to  con- 
ceal the  hide,  held  inadmissible,  where  there  was 
no  evidence  that  such  cow  was  the  animal  al- 
leged to  have  been  stolen.— Wilson  v.  State 
(lex.  Cr.  App.)  916. 

Under  Rev.  St.  art.  4930.  held,  that  an  instruc- 
tion that  certified  copy  of  brand  of  alleged  own-, 
er  of  stolen  animal,  recorded  since  theft,  might 
be  considered  on  question  of  ownership,  is  er- 
ror.—Chowning  v.  State  (Tex.  Cr.  App.)  940. 

That  a  bill  of  sale  of  the  stolen  property, 
nade  by  defendant,  was  not  acknowledged  or 
lecorded,  does  not  render  it  inadmissible  In  a 
prosecution  for  the  theft.— Chowning  v.  State 
(Tex.  Cr.  App.)  946. 

That  the  bill  of  sale  of  a  stolen  animal,  ex- 
ecuted by  defendant,  described  the  brand  on  the 
animal  as  different  from  the  one  used  by  the 
owner,  does  not  render  it  inadmissible  in  a  pros- 
ecution for  the  theft,  but  merely  affects  its 
weight.— Chowning  v.  State  (Tex.  Cr.  App.)  946. 


Under  Rev.  St.  art.  4930,  admission  of  testi- 
mony, in  a  prosecution  for  the  theft  of  a  steer, 
that  the  alleged  owner  had  used  a  certain  brand 
for  10  years,  without  limiting  it  to  the  question 
of  identity,  is  error.— Chowning  v.  State  (Tex. 
Cr.  App.)  946. 

§  4.  — —  Trial  and  review. 

It  was  error  to  give  an  instruction  which 
might  have  been  construed  ns  authorizing  the 
jury  to  convict  accused  of  the  offense  of  horse 
stealing  if  he  received  the  horse  knowing  it  to 
be  stolen. — Gilbert  v.  Commonwealth  (Ky.)  804. 

Accused  was  not  entitled  to  have  the  jury 
specially  instructed  as  to  the  defense  that  she 
had  found  the  money  alleged  to  have  been  stolen, 
it  being  sufficient  to  instruct  them  that  they 
must  believe,  in  order  to  convict,  that  she  did 
feloniously  "take,  steal,  and  carry  away"  the 
money. — Hall  v.  Commonwealth  (Ivy.)  814. 

In  a  prosecution  for  theft  of  cattle,  an  in- 
struction to  acquit  defendant  if  he  bought  them 
held  sufficient  as  bearing  on  his  testimony  that 
he  traded  for  them.— May  v.  State  (Tex.  Cr. 
App.)  242. 

A  refusal  to  admit  proof  of  an  explanation  of 
possession,  given  by  defendant  when  arrested, 
is  not  error  where  defendant's  own  testimony 
resecting  the  explanation  is  uncontradicted. — 
May  v.  State  (Tex.  Cr.  App.)  242. 

An  instruction  that  possession  of  stolen  proper- 
ty is  not  of  itself  sufficient  to  authorize  a  con- 
viction of  theft  is  incorrect.— May  v.  State  (Tex. 
Cr.  App.)  242. 

It  is  not  error  to  refuse  an  instruction  on  the 
weight  of  the  evidence.— Edmonds  v.  State  (Tex. 
Cr.  App.)  393. 
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An  instruction  held  erroneous,  as  raising  an 
issue  not  in  the  case. — Williams  v.  State  (Tex. 
Cr.  App.)  904. 

A  charge  on  circumstantial  evidence  held  in- 
sufficient.—Roebuck  t.  State  (Tex.  Cr.  App.) 
914. 

On  a  prosecution  for  theft  of  cattle,  an  instruc- 
tion that,  if  the  jury  believed  accused  won  the 
animal  at  a  game  of  cards,  they  must  acquit, 
held  proper.— Face  v.  State  (Tex.  Or.  App.)  053. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error,"  (  24. 

LEASES. 

See  "Landlord  and  Tenant" 

LEVEES. 

On  sale  for  nonpayment  of  levee  tax  under 
Act  Feb.  15,  1893,  and  amendatory  acta,  held 
error,  where  there  was  no  irregularity  in  the 
sale,  to  allow  redemption  therefrom. — Banks  t. 
Directors  of  St  Francis  Levee  Dist  (Ark.)  830. 


LEVY. 

'Attachment,"  §  2. 


Of  attachment  see  "Attachmei 
Of  execution,  see  "Execution,' 
Of  taxes,  see  "Taxation,"  {  2. 


LIBEL  AND  SLANDER. 


{  1.   Words   and  aeta   actionable,  aad 
liability  therefor. 

The  words,  "You  stole  a  hundred  dollars  of 
his  money,"  held  actionable  per  se.— Ledger- 
wood  v.  Elliott  (Tex.  Civ.  App.)  872. 

(  2.  Actions. 

Where  the  words  are  actionable  per  se.  de- 
fendant is  not  entitled  to  an  instruction  direct- 
ing the  Jury  to  find  for  him  unless  they  believe 
the  words  were  spoken  maliciously,  as  the  law 
imputes  malice.— Jones  v.  Todd  (Ky.)  452. 

A  release  held  inadmissible  in  resistance  of 
plaintiff's  cause  of  action,  where  it  had  been  pre- 
viously canceled  on  the  trial  of  another  count 
in  the  petition.— Courtney  v.  Blackwell  (Mo.) 
668. 

To  justify  a  slander  charging  theft,  a  theft 
committed  in  connection  with  a  transaction  oth- 
er than  the  one  charged  may  be  proven.— Quaid 
v.  Tipton  (Tex.  Civ.  App.)  264. 

A  charge,  in  an  action  for  slander  in  charging 
plaintiff  with  theft,  held  erroneous,  aa  not  re- 
quiring a  finding  that  plaintiff  appropriated  the 
property  with  felonious  Intent— Quaid  v.  Tipton 
(Tex.  Civ.  App.)  264. 

It  ia  not  incumbent  on  plaintiff  to  prove  the 
falsity  of  the  slanderous  charge.— Ledgerwood 
t.  Elliott  (Tex.  Civ.  App.)  872. 

The  fact  that  defendant  believed  a  current 
rumor  concerning  plaintiff,  of  the  same  tenor 
as  the  slander,  is  properly  submitted  in  mitiga- 
tion of  damages.— Ledgerwood  t.  Elliott  (Tex. 
Civ.  App.)  872. 

The  fact  that  the  alleged  slander  was  spoken 
under  provocation  by  misconduct  of  the  plain- 
tiff may  be  shown  in  mitigation  of  damages. — 
Ledgerwood  v.  Elliott  (Tex.  Otv.  App.)  872. 

LIENS. 

See  "Mechanics'  Liens." 
Attachment  liens,  see  "Attachment,"  |  % 
Landlord's  lien  for  rent  see  "Landlord  and  Ten- 
ant" «  5. 

Of  attorney  for  compensation,  see  "Attorney  and 
Client"  I  2. 


A  contract  held  to  give  a  material  man  a  lien, 
independent  of  the  statute.— Wilson  v.  Tick 
(Tex.  Civ.  App.)  46. 

Where  the  lien  is  given  by  contract  inde- 
pendent of  the  statute,  the  ownership  of  the 
land  by  the  person  executing  the  contract  or 
his  authority,  need  not  be  shown. — Wilson  v. 
Vick  (Tex.  Civ.  App.)  46. 

Parol  evidence  that  material  agreed  to  be  fur- 
nished by  written  contract  had  been  delivered 
before  the  contract  was  made  held  admissible 
to  show  a  consideration  for  the  contract — Wil- 
son v.  Tick  (Tex.  Civ.  App.)  45. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession."  |  L 

I  1.    Statutes  of  lisaltatl— . 

A  husband  threw  down  on  the  table  several 
notes  and  mortgages,  and  told  his  wife  to  take 
what  she  wanted,  as  an  inducement  to  secure 
a  divorce.  Held  not  such  overpayment  by  mis- 
take as  will  take  the  case  out  of  the  statute  of 
limitations.— Richardson  v.  Bales  (Ark.)  821. 

The  12-months  statute  of  limitation  has  no 
application  to  an  action  against  a  city  for  injury 
to  property.— City  of  Louisville  v.  8eibert  (Ky.) 
310. 

Under  Ky.  St  f  2519,  providing  that  no  action 
for  relief  for  fraud  or  mistake  shall  be  brought 
10  years  after  the  making  of  the  contract  or  the 
perpetration  of  the  fraud,  the  court  should  have 
sustained  a  demurrer  to  an  answer  seeking  re- 
lief on  the  ground  of  mistake  m  a  deed  executed 
more  than  10  years  before  the  answer  was  filed. 
— Elam  v.  Haden  (Ky.)  455. 

Implied  trusts  are  not  excepted  from  the  stat- 
ute of  limitations.— Clarke  v.  Seay  (Ky.)  589. 

An  action  for  relief  on  ground  of  fraud  is 
barred  after  the  lapse  of  five  years  from  the  time 
the  fraud  could,  by  ordinary  diligence,  have  been 
discovered.— Clarke  v.  Seay  (Ky.)  589. 

The  two-years  period  of  limitation  held  not  a 
bar  to  a  counterclaim,  in  an  action  on  a  note, 
growing  out  of  a  partnership  settlement. — Peel 
v.  Giesen  (Tex.  Civ.  App.)  44. 

|  2.    Computation  of  period  of  lisalta- 
ttoaw 

Plaintiff's  right  of  action  for  breach  of  a  con- 
tract whereby  F.  promised  that  upon  the  death 
of  himself  and  his  wife  plaintiff  should  have 
all  the  property  they  left  did  not  accrue  until 
the  death  of  F.'s  wife,  who  survived  him.— 
Thomas  v.  Feese  (Ky.)  150. 

Limitation  does  not  begin  to  run  against  the 
commonwealth  until  it  has  consented  to  be 
sued.— Commonwealth  v.  Haly  (Ky.)  430. 

Ky.  St  {  2528,  providing  that  a  personal  rep- 
resentative may  sue  within  one  year  after  his 
qualification  for  a  personal  injury  to  the  intes- 
tate, does  not  apply  where  the  personal  repre- 
sentative does  not  qualify  until  after  the  period 
of  limitation  has  expired.— Louisville  A  N.  R. 
Co.  v.  Brantley's  Adm'r  (Ky.)  585. 

Ky.  St  {  2531,  providing  for  the  suspension 
of  the  statute  of  limitations  during  the  debtor's 
absence  from  the  state,  does  not  apply  to  non- 
resident debtors.— Clarke  v.  Seay  (Ky.)  589. 

Running  of  limitations  held  terminated  by  the 
filing  of  a  replication,  though  the  matters  there- 
in were  subsequently  alleged  in  an  amended 
petition.— Courtney  v.  Blackwell  (Mo.)  668. 

Amendment  held  to  state  a  new  cause  of  ac- 
tion, which  did  not  prevent  bar  of  limitation.— 
Cotton  v.  Rand  (Tex.  Sup.)  838. 

The  knowledge  of  the  ancestor  that  a  deed  ex- 
ecuted by  him,  absolute  in  form,  was  in  fact  a 
mortgage,  is  not  imputable  to  his  heirs  or  dev- 
isees, so  as  to  set  limitations  running  against 
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them  before  actual  knowledge  on  their  part— 

Rice  v.  Ward  (Tex.  Sup.)  844. 

An  amendment  setting  up  a  demand  for  dam- 
ages for  failure  to  deliver  all  the  goods  con- 
tracted for  in  an  action  for  money  overpaid  held 
a  new  cause  of  action,  and  is  barred  if  the  stat- 
ute has  run  against  the  claim  at  the  time  of 
amendment.— Nelson  v.  Brenham  Compress  Oil 
A  Mfg.  Co.  (Tex.  Civ.  App.)  514. 

Petition  held  a  commencement  of  the  suit  in 
relation  to  the  assumption  of  a  note  within  the 
statute,  though  making  no  other  reference  to  it 
than  by  referring  to  the  recital  in  the  deed  by 
which  it  was  assumed.— Smith  v.  Farmers'  Loan 
&  Trust  Co.  (Tex.  Civ.  App.)  515. 

Absence  from  state  of  subsequent  grantee  of 
land  does  not  suspend  statute,  where  right  de- 
pends on  enforcement  of  judgment  against  im- 
mediate grantee. — Miller  v.  Anders  (Tex.  Civ. 
App.)  897. 

{  3.    Acknowledgment,     new  promise, 
and  part  payment. 

The  bar  of  the  statute  is  postponed  by  an  un- 
conditional acknowledgment  in  writing  of  the 
execution  and  validity  of  a  note  and  a  promise 
to  pay  it.  executed  nnd  delivered  before  the 
statute  had  run.— Kelly  v.  Telle  (Ark.)  633. 

Payments  on  a  note  secured  by  vendor's  lien 
on  land  extend  the  period  of  limitation,  not 
only  as  between  the  parties,  hut  as  against  a 
subsequent  purchaser  of  the  land  in  lien. — Cook 
Union  Trust  Co.  (Ky.)  000. 

Payments  on  a  note  secured  by  a  mortgage 
extend  the  period  of  limitation,  not  only  as  to 
the  debtor,  but  as  to  a  subsequent  purchaser  of 
the  mortgaged  land,  and  as  to  the  wife  of  the 
mortgagor,  who  united  in  the  mortgage,  relin- 
quishing her  dower.— Clift  t.  Williams  (Ky.) 


The  four-years  period  of  limitation  held  no  bar 
to  an  action  on  a  note  which  bad  been  kept 
alive  under  Rev.  St.  1895,  §  3370— Montague 
County  v.  Meadows  (Tex.  Civ.  App.)  556. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  |  2. 

LIQUORS. 

See  "Intoxicating  Liquors." 

LIVE  STOCK. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," I  4. 

LOANS. 

By  associations,  see  "Building  and  Loan  Asso- 
ciations." 

LOCAL  LAWS. 

See  "Statutes,"  §  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  §  1. 

LOGS  AND  LOGGING. 

A  contract  for  the  sale  of  logs  construed.— 
Tilford  v.  Uotson  (Ky.)  583. 

LUMBER. 


See  "Logs  and  Logging." 

51  S.W.— 75 


MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICE. 

See  "Malicious  Prosecution,"  §  2. 

MALICIOUS  PROSECUTION. 

i  1.    Want  of  probable  cause. 

The  advice  of  counsel  will  constitute  probable 
cause  only  when  reasonable  diligence  was  used  to 
learn  the  facts  on  which  the  advice  of  counsel 
was  sought. — Ahrens  &  Ott  Mfg.  Co.  v.  Hoeher 
(Ky.)  194. 

Certain  facts  held  to  be  sufficient  to  constitute 
probable  cause  for  a  prosecution  for  grand  lar- 
ceny.—Ahrens  &  Ott  Mfg.  Co.  v.  Hoeher  (Ky.) 
194. 

S  2.  Malice. 

As  the  motive  must  be  improper  or  wrongful 
to  constitute  malice  in  malicious  prosecution,  it 
was  error  to  instruct  the  jury  that  malice  means 
"the  intentional  doing  of  a  wrongful  act  to  the 
injury  of  another,  without  justification  or  legal 
excuse  therefor."— Ahrens  &  Ott  Mfg.  Co.  v. 
Hoeher  (Ky.)  194. 

8  3.  Actions. 

The  court  should  tell  the  jury  what  facts  con- 
stitute probable  cause,  that  being  a  question  of 
law  for  the  court,  and  allow  the  jury  to  deter- 
mine whether  those  facts  are  proved.— Ahrens  & 
Ott  Mfg.  Co.  v.  Hoeher  (Ky.)  194. 

The  court  should  grant  defendant's  request  for 
an  instruction  to  the  effect  that  he  is  not  liable, 
although  the  plaintiff  was  in  fact  innocent,'  un- 
less the  prosecution  was  both  malicious  and  with- 
out probable  cause.— Ahrens  &  Ott  Mfg.  Co.  v. 
Hoeher  (KyJ  194. 

Any  information  defendant  had  tending  to  con- 
nect the  plaintiff  with  the  offense  is  admissible  in 
evidence  to  show  probable  cause  and  absence  of 
malice.— Ahrens  &  Ott  Mfg.  Co.  v.  Hoeher  (Ky.) 
194. 

MANDAMUS. 

i  1.   Snbjeots  and  purposes  of  relief. 

The  writ  will  not  issue  to  compel  the  circuit 
court  to  take  jurisdiction  of  a  cause  after  it 
has  erroneously  granted  a  change  of  venue 
therein.— State  ex  rel.  Herriford  v.  McKee  (Mo.) 
421. 

An  order  granting  a  change  of  venue  being  re- 
viewable oii  appeal  or  error,  mandamus  will  not 
issue  to  correct  it,  though  the  aggrieved  party, 
by  failing  to  except,  lost  his  right  to  have  it  so 
reviewed.  —  State  ex  rel.  Herriford  v.  McKee 
(Mo.)  421. 

i  2.    Jurisdiction,  proceedings,  and  re- 
lief. 

A  petition  for  a  writ  to  compel  the  circuit 
court  to  take  jurisdiction  of  a  cause  in  which 
it  had  erroneously  granted  a  change  of  venue 
held  insufficient.— State  ex  rel.  Herriford  v.  Mc- 
Kee (Mo.)  421. 

On  attack  by  mandamus  on  an  order  of  the 
circuit  court  granting  a  change  of  venue,  the  or- 
der attacked  will  be  presumed  to  be  correct 
until  the  contrary  appears.— State  ex  rel.  Herri- 
ford v.  McKee  (Mo.)  421. 

A  petition  to  compel  school  trustees  to  enroll 
petitioner's  children  in  a  school  census  held 
insufficient,  where  there  were  no  allegations 
of  a  demand  and  refusal  to  comply.— Burrell 
v.  Blanchard  (Tex.  Civ.  App.)  46. 

Mandamus  to  compel  taking  of  school  census 
held  improper,  under  the  pleading. — Burrell  v. 
Blanchard  (Tex.  Civ.  App.)  46. 
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Mandamus  will  Issue  on  the  sworn  allega- 
tions of  the  complainant,  when  they  are  suffi- 
cient and  are  met  only  by  a  general  denial. — 
Burrell  v.  Blanchard  (Tex.  Civ.  App.)  46. 


MANDATE. 


See  "Mandamus." 

MARRIAGE. 

See  "Breach  of  Marriage  Promise" 
"Husband  and  Wife." 


"Divorce"; 


It  was  proper  to  dismiss  without  prejudice  an 
action  to  annul  a  marriage  where  it  appeared 
that  the  parties  were  again  living  together  as 
husband  and  wife. — Hoffman  v.  Hoffman  (Ky.) 
176. 

Where  an  action  to  annul  a  marriage  was  dis- 
missed, pursuant  to  defendant's  motion,  on  the 
ground  that  the  parties  were  living  together  as 
husband  and  wife,  the  order  is  to  be  regarded  as 
dismissing  the  cause  without  prejudice.— Hoffman 
v.  Hoffman  (Ky.)  176. 

A  marriage  between  a  white  man  and  Indian 
woman  is  governed  by  the  law  of  the  state 
where  performed,  and  not  by  Indian  customs. 
—Banks  v.  Galbraith  (Mo.)  106. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALS. 

Of  United  States,  see  "United  States  Marshals." 

MASTER  AND  SERVANT. 

i  1.  Master's  liability  for  Injuries  to 
servant — Nature  and  extent  In 
general. 

A  railway  company  held  liable  for  the  act  of 
a  switchman  in  moving  an  engine  out  of  his 
way,  resulting  in  the  killing  of  an  employe  who 
was  thereunder,  cleaning  it. — Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Masterson  (Tex.  Civ.  App.) 
1091. 

§  2.  —  Tools,  machinery,  appliances, 
and  places  for  work. 

A  railroad  company  is  liable  to  a  bridge  car- 
penter employed  by  it  for  an  injury  to  his  hand 
resulting  from  furnishing  for  his  use  timbers 
which  were  so  covered  with  splinters  as  to  ren- 
der the  handling  of  them  dangerous.— Louisville 
&  X.  R.  Co.  v.  Semonis  (Ky.)  612. 

A  railroad  company  is  liable  for  an  injury  to 
a  brakeman  on  a  train  from  coming  in  con- 
tact with  a  mail  bag  on  a  mail  crane  near  the 
track,  if  the  mail  crane  is  erected  closer  to  the 
track  than  is  reasonably  necessary  to  enable 
mails  to  be  taken  by  the  levers  furnished  by  the 
United  States  government  for  catching  the  bag. 
— Louisville  &  N.  R.  Co.  v.  MlUlken's  Adm'x 
(Ky.)  796. 

An  Inspection  of  a  freight  car  held  presumed 
to  have  been  a  proper  one,  in  an  action  by  a 
brakeman  for  injuries  caused  by  rotten  sills.— 
Oglesby  v.  Missouri  Pac.  Ry.  Co.  (Mo.)  768. 

A  railroad  company  held  not  liable  for  injuries 
to  a  brakeman  caused  by  defects  In  a  car  that 
were  not  revealed  by  inspection.— Oglesby  v. 
Missouri  Pac.  Ry.  Co.  (Mo.)  758. 

A  servant  of  a  railway  company  held  not  enti- 
tled to  recover  for  injuries,  where  he  was  fa- 
miliar with  the  work,  and  the  risk  was  pat- 
ent, and  arose  from  natural  causes,  and  not 
from  defective  appliances.— Honston  &  T.  O. 
R.  Co.  v.  Martin  (Tex.  Civ.  App.)  641. 


I  3.  —  Methods  of  work,  rules, 
orders. 

A  railroad  company  is  liable  to  a  bridge  car- 
penter for  an  injury  to  his  hand  resulting  from 
its  failure  to  furnish  a  sufficient  number  of 
hands  to  handle  the  timber.— Louisville  &  N.  R. 
Co.  v.  Semonis  (Ky.)  612. 

i  4.    Warning  and  Instructing  serv- 

ants. 

Where  the  ballast  has  been  temporarily  re- 
moved from  between  the  ties  at  a  switch,  and 
cannot  be  replaced  before  dark,  either  notice 
should  be  given  to  servants  having  occasion  to 
use  the  track  in  discharge  of  their  duties,  or  a 
light  should  be  placed  there  to  them 
of  the  danger,  and  for  injury  to  a  brakeman 
resulting  from  the  failure  to  take  such  precaution 
the  company  is  liable. — Louisville  &  N.  R.  Co.  t. 
Bowcock  (Ky.)  580. 

I  5.  —  Fellow  servant. 

,  Train  dispatcher  and  locomotive  fireman  heid 
not  fellow  servants.— Missouri,  K.  &  T.  Ry.  Co. 
v.  Elliott  and.  T.)  1067. 

Defendant  railroad  company  is  liable  to  plain- 
tiff, a  laborer  on  one  of  its  gravel  trains,  for  an 
injury  resulting  from  the  falling  upon  him  of  a 
board  on  the  car,  the  section  boss  being  negli- 
gent in  starting  the  train  when  the  board  was 
insufficiently  fastened,  the  plaintiff  having  no 
notice  of  the  danger.— Louisville  &  N.  R.  Co.  v. 
Hawkins  (Ky.)  426. 

The  negligence  of  the  section  boss  in  starting 
the  train  when  the  board  was  insufficiently  se- 
cured was  sufficiently  indicated  by  the  aver- 
ment that  the  injury  was  caused  by  the  negli- 
gence of  defendant's  servants  in  running  and 
operating  the  train. — Louisville  &  N.  B.  Co.  v. 
Hawkins  (Ky.)  426. 

A  switchman  on  one  engine  is  not  a  fellow 
servant  of  a  switchman  on  another  engine, 
though  in  the  same  yards,  where  each  belongs  to 
a  separate  crew,  under  direction  of  its  own 
foreman.— Galveston,  H.  &  S.  A.  Ry.  Co.  t. 
Masterson  (Tex.  Civ.  App.)  1091. 

f  6.  —  Bisks  assumed  by  servant. 

The  risk  of  injury  to  a  brakeman  from  the 
track  not  being  ballasted  to  the  surface  at  a 
switch  outside  the  yards  of  the  company  is  one 
of  the  ordinary  risks  of  the  service,  provided 
the  track  is  substantially  in  the  same  condition 
as  at  similar  places  along  the  road.— Louisville 
&  N.  R.  Co.  v.  Bowcock  (Ky.)  580. 

The  unusual  speed  of  a  freight  train  is  not 
negligence,  as  to  a  brakeman.— Louisville  &  X. 
R.  Co.  v.  Milliken's  Adm'x  (Ky.)  796. 

A  brakeman  does  not  absolutely  assume  the 
risk  of  a  low  bridge,  so  as  to  relieve  the  com- 
pany of  a  liability  for  failure  to  warn  him. — 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Kime  (Tex.  Chr. 
App.)  558. 

There  was  no  error  in  charging  that  a  serv- 
ant assumes  all  risk  "naturally"  incident  to  his 
employment— Missouri,  K.  &  T.  Ry.  Ob.  of  Tex- 
as v.  St  Clair  (Tex.  Civ.  App.)  666. 


S  7. 


negligence  of 


—  Contributory 
servant 

Though  a  brakeman  injured  in  coupling  cars 
unnecessarily  assumed  a  position  more  than 
ordinarily  dangerous,  yet  if  the  engineer  backed 
the  moving  cars  at  an  unusual  speed,  whereby 
he  caused  the  injury,  when  he  might,  by  ordi- 
nary care,  have  known  of  the  dangerous  posi- 
tion of  the  brakeman,  the  company  is  liable.— 
Louisville  &  N.  R.  Co.  Adams'  Adm'r  (Ky.) 
877. 

Ordinary  care  required  to  be  used  by  a  brake- 
man  for  his  own  safety  is  such  as  may  be 
usually  expected  of  persons  of  ordinary  prudence 
under  like  circumstances,  considering  the  perils 
attendant  on  the  business. — Louisville  tt  N.  R. 
Co.  v.  Bowcock  (Ky.)  580. 
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A  brakeman  is  bound  by  a  role  forbidding 
brakemen  to  get  between  the  rails  to  couple  or 
uncouple  cars  while  in  motion,  if  he  knew,  or  by 
the  exercise  of  ordinary  care  ought  to  have 
known,  it,  the  company  not  being  required  to 
read  the  rule  to  him,  but  only  to  give  him  a 
reasonable  opportunity  to  learn  it,  and  having 
a  right  to  presume,  especially  after  he  had  been 
for  a  long  time  in  its  service,  that  he  knew  how 
he  was  required  to  discharge  his  duties. — Louis- 
ville &  N.  B.  Co.  v.  Bowcock  (Ky.)  580. 

The  fact  that  an  employe's  acts,  in  connection 
with  others,  occasioned  threatened  danger  to  the 
employer's  property,  held  not  to  preclude  a  re- 
covery for  death  caused  in  his  attempt  to  ward 
off  the  danger— Houston  &  T.  C.  By.  Co.  v. 
Smith  (Tex.  Civ.  App.)  606. 

It  is  the  duty  of  the  master  to  exercise  ordi- 
nary care  to  furnish  the  servant  a  safe  place 
in  which  to  work,  and  the  servant  may  assume 
that  the  master  has  performed  such  duty. — San 
Antonio  &  A.  P.  By.  Co.  v.  Brooking  (Tex.  Civ. 
App.)  537. 

A  servant  is  under  no  obligation  to  ascertain 
defects  in  the  place  furnished  by  the  master  for 
him  to  work  fn.  He  is  only  bound  to  exercise 
ordinary  care  in  prosecuting  his  work  there. — 
San  Antonio  &  A.  P.  By.  Co.  v.  Brooking  (Tex. 
Civ.  App.)  537. 

8  8.    Actions. 

Evidence  as  to  precautions  taken  after  serv- 
ant was  injured  was  competent. — Champion 
lee-Manufacturing  &  Cold-Storage  Co.  v.  Car- 
ter (Ky.)  16. 

As  it  was  not  a  part  of  plaintiff's  duty  to 
inspect  the  appliance,  the  court  properly  re- 
fused to  instruct  the  jury  that  their  verdict 
must  be  for  defendant,  if  plaintiff  had  equal 
opportunity  with  defendant  to  know  of  the  de- 
fect; it  being  sufficient  to  instruct  them  that 
plaintiff  could  not  recover  if  he  knew  of  the 
defect,  or  could  have  known  of  it  by  the  exer- 
cise of  ordinary  care.— Champion  Ice-Manufac- 
turing &  Cold-Storage  Co.  v.  Carter  (Ky.)  16. 

•  Evidence  that  the  rule  was  habitually  violat- 
ed with  the  assent  of  the  company  or  its  officers 
in  charge  of  plaintiff  is  admissible,  it  being  then 
a  question  for  the  jury  whether  plaintiff  was  in 
the  proper  discharge  of  his  duties,  and  free  from 
contributory  negligence,  in  going  between  the 
rails  to  uncouple  cars.— Louisville  &  N.  B.  Co. 
▼.  Bowcock  (Ky.)  580. 

Whether  a  brakeman  was  guilty  of  contribu- 
tory negligence  in  sitting  on  top  of  a  car,  with 
his  feet  hanging  over  the  side,  was  a  question 
for  the  jury;  there  being  evidence  that  it  is 
customary  for  brakeman  to  occupy  that  position, 
because  impracticable  for  them  to  stand  all  the 
time  on  long  runs. — Louisville  &  N.  B.  Co.  v. 
Milliken'e  Adm'x  (Ky.)  796. 

Verdict  that  a  fireman  was  injured  by  lurch 
of  engine  held  against  preponderance  of  the 
evidence. — San  Antonio  &  A.  P.  By.  Co.  v. 
Bolster  (Tex.  Civ.  App.)  41. 

In  an  action  for  causing  the  death  of  a  brake- 
man,  evidence  held  sufficient  to  justify  a  sub- 
mission of  an  issue  whether  the  conductor  was 
negligent— Houston  &  T.  C.  By.  Co.  v.  Smith 
(Tex.  Civ.  App.)  506. 

In  an  action  for  causing  the  death  of  a  brake- 
man,  an  instruction  to  find  for  the  railroad  com- 
pany if  deceased  failed  to  keep  a  lookout  held 
misleading.— Houston  &  T.  C.  By.  Co.  v.  Smith 
(Tex.  Civ.  App.)  506. 

In  an  action  for  causing  the  death  of  a  brake- 
man,  a  submission  of  an  issue  of  defective  brake 
held  proper,  as  it  might  have  been  the  proximate 
cause  of  the  accident.— Houston  &  T.  C.  By.  Co. 
v.  Smith  (Tex.  Civ.  App.)  506. 

Charge  denying  defendant's  liability  held  to 
embrace  the  idea  that,  to  render  it  liable,  the 
accident  must  have  been  one  that  might  easily 


have  been  anticipated.— Houston  &  T.  C.  B. 
Co.  v.  Speake  (Tex.  Civ.  App.)  509. 

Complaint  in  action  for  injuries  to  railroad 
employ^  by  lumber  falling  from  the  car  held  to 
allow  evidence  of  negligence  in  running  the  car 
too  fast.— Houston  &  T.  C.  B.  Co.  v.  Speake 
(Tex.  Civ.  App.)  509. 

Evidence  held  not  to  require  a  finding  that  an 
employfi  had  been  adequately  warned  of  the  dan- 
gers of  his  work—  Ft.  Worth  &  fi.  G.  Ry.  Co. 
v.  Kime  (Tex.  Civ.  App.)  558. 

Leaving  the  question  of  negligence  entirely  to 
the  jury,  held  not  error.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  St.  Clair  (Tex.  Civ.  App.)  666. 

In  an  action  for  personal  injury  alleged  to  be 
due  to  negligence  in  leaving  a  car  in  an  improp- 
er position,  there  was  no  error  in  refusing  to  in- 
struct not  to  consider  evidence  as  to  darkness 
at  the  time  of  the  accident  to  determine  negli- 
gence.—Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
St  Clair  (Tex.  Civ.  App.)  666. 

Contributory  negligence,  by  failure  of  a  rail- 
way company's  employe  to  place  a  red  flag  on  a 
car  under  which  he  worked,  in  violation  of  a 
custom,  held  a  question  for  the  jury.— Gulf,  C. 
&  S.  F.  By.  Co.  v.  Harris  (Tex.  Civ.  App.)  864. 

Negligence  of  a  railway  company's  foreman, 
in  failing  to  p!ace  a  red  flag  on  a  car,  in  viola- 
tion of  a  custom  or  rule,  held  a  question  for  the 
jury.MSulf,  C.  &  S.  F.  By.  Co.  v.  Harris  (Tex. 
Civ.  App.)  864. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  {  4. 

For  breach  of  contract  of  sale,  see  "Sales,"  g  5. 
For  false  representations,  see  "Fraud,"  I  2. 
For  wrongful  attachment  of  goods,  see  "Attach- 
ment," {  7. 
In  actions  for  trespass,  see  "Trespass,"  {  1. 

MECHANICS'  LIENS. 

t  1.    Right  to  lien. 

Fixtures  erected  on  land  can  be  affected  with 
a  lien  for  materials  furnished  to  erect  them 
only  by  operation  of  the  statute. — Nieholstone 
City  Co.  v.  Smalley  (Tex.  Civ.  App.)  527. 

An  agent  unauthorized  to  improve  his  prin- 
cipal's realty  cannot  charge  it  with  a  lien  for 
materials  furnished  him  therefor. — Nieholstone 
City  Co.  v.  Smalley  (Tex.  Civ.  App.)  527. 

I  2.  Proceedings  to  perfect. 

Failure  to  give  notice  of  claim  in  the  time  and 
manner  prescribed  by  statute  JieW  not  to  defeat 
a  lien  of  which  owner  had  notice. — Padgitt  v. 
Dallas  Brick  &  Construction  Co.  (Tex.  Civ. 
App.)  529. 

The  requirement  of  the  statute  as  to  the  serv- 
ice of  a  notice  of  claim  is  complied  with  by  serv- 
ice on  a  member  of  a  church  building  commit- 
tee of  an  unincorporated  society.— Fndgitt  v. 
Dallas  Brick  &  Construction  Co.  (Tex.  Civ. 
App.)  529. 

I  3.    Operation  and  effect. 

A  mechanic's  lien,  under  Rev.  St.  art.  3294, 
attaches  to  buildings  erected  on  the  lands  there- 
after, and  takes  precedence  over  a  lien  for  the 
erection  of  such  buildings.— Cain  v.  Texas  Build- 
ing &  Loan  Ass'n  (Tex.  Civ.  App.)  879. 

I  4.  Enforcement. 

The  owner  of  property  subject  to  a  mechanic's 
lien  may  insist  on  his  nonexempt  property  being 
first  subjected  thereto,  before  selling  his  home- 
stead.—King  v.  C.  M.  Hapgood  Shoe  Co.  (Tex. 
Civ.  App.)  532. 

MENTAL  SUFFERING. 

As  grounds  for  damages,  see  "Damages,"  §  1. 
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MINORS. 

See  "Infanta." 

MISREPRESENTATION. 


See  "Fraud." 


MONOPOLIES. 


§  i. 


Trust*  and  other  combinations  in 
restraint  of  trade. 

Act  March  6,  1899,  subjecting  insurance  com- 
panies to  a  penalty  for  entering  into  a  combina- 
tion to  fix  the  premiums,  does  not  apply  to  com- 
binations effected  outside  the  state,  not  intended 
to  affect  insurance  in  Arkansas. — State  v.  Lan- 
cashire Fire  Ins.  Co.  (Ark.)  633. 

A  complaint  against  an  insurance  company  to 
recover  the  penalty  prescribed  by  Act  March  6, 
ISS>9,  for  combining  to  fix  premiums,  held  suf- 
ficient as  against  a  general  demurrer. — State  v. 
/Etna  Fire  Ins.  Co.  (Ark.)  638. 

Laws  1893,  p.  97,  making  it  an  offense  for 
others  than  agents  of  a  railroad  company  to 
sell  its  tickets,  does  not  create  a  monopoly.— Jan- 
nin  t.  State  (Tex.  Cr.  App.)  1126. 

MORTGAGES. 

Cancellation  of  building  association  mortgages, 

see  "Building  and  Loan  Associations." 
Of  personal  property,  see  "Chattel  Mortgages." 

§  1.    Requisites  and  validity. 

Evidence  held  to  show  ratification  of  mort- 
gage though  obtained  by  duress. — Load  v.  Ham- 
ilton (Tenn.  Ch.  App.)  140. 

Evidence  held  insufficient  to  show  duress  in 
the  making  of  a  mortgage. — Loud  v.  Hamilton 
(Tenn.  Ch.  App.)  140. 

An  instrument  held  to  be  a  mortgage,  and  not 

v.  Hartel  "~ 


a  conditional  deed.— Jefferies 
Civ.  App.)  053. 


(Tex. 


{  2.   Construction  and  operation. 

Evidence  held  to  show  that  the  assignee  of  a 
vendor's  lien  mortgage  took  it  with  notice  that 
there  was  other  security  for  the  debt,  sufficient 
to  satisfy  it.— Interstate  Building  &  Loan  Ass'n 
v.  Tabor  (Tex.  Civ.  App.)  300. 

3  3.    Rights  and  liabilities  of  parties. 

The  petition  in  an  action  by  the  mortgagor 
against  the  trustee  under  a  trust  deed  held  not 
to  show  the  trustee's  liability  under  an  agree- 
ment with  the  mortgagor  in  relation  to  the  sale. 
—Staples  v.  Shackleford  (Mo.)  1032. 

Possession  held  sufficient  to  charge  person  tak- 
ing mortgage  on  land  with  notice  of  title. — 
Pride  v.  Whitfield  (Tex.  Civ.  App.)  1100. 

f  4.    Assignment  of  mortgage  or  debt. 

The  purchaser  of  notes  secured  by  a  trust 
deed  acquires  the  title  under  the  deed  as  incident 
to  the  notes,  without  a  formal  assignment  of  the 
deed.  —  German-American  Bank  v.  Carondelet 
Real-Estate  Co.  (Mo.)  091. 

I  S.    Transfer  of  property  mortgaged 
or  of  equity  of  redemption. 

Where  land  was  conveyed  by  deed  whereby 
the  grantee,  as  a  part  of  the  consideration,  un- 
dertook to  discharge  certain  mortgages  execut- 
ed by  the  grantor,  specifying  the  amounts,  the 
mortgagees  have  a  lien  therefor  as  for  unpaid 
purchase  money,  though  the  mortgages  were 
invalid  because  the  mortgagor,  while  having 
the  power  to  sell  the  land  and  dispose  of  the 
proceeds,  had  no  power  to  execute  a  mortgage 
thereon.— Dunn  v.  Shannon  (Ky.)  14. 

S  6. 


Payment 
dition, 


or  performance  of  oon- 
,  release,  and  satisfaction. 

A  vendor's  mortgage  on  a  homestead  held  re- 
leased as  against  the  wife  of  the  owner  by  the 


purchaser  of  the  mortgage  fraudulently  inducing 
her  to  sign  a  new  mortgage  and  a  release  of  cer- 
tain collateral  for  the  debt.— Interstate  Building 
&  Loan  Ass'n  v.  Tabor  (Tex.  Civ.  App.)  300. 

An  extension  of  note  secured  by  a  mortgage 
on  land  without  the  consent  of  a  subsequent 
owner  held  not  to  release  the  land  from  the  lien. 
—Montague  County  v.  Meadows  (Tex.  Civ.  App.) 

556. 

i  7.    Foreclosure  by  exercise  of  power 
of  sale. 

A  sale  by  the  trustee  at  the  request  of  the 
maker  of  a  deed  of  trust  after  the  debt  secured 
by  it  had  been  paid  held  to  pass  the  legal  title. 
j^Montagne  County  v.  Meadows  (Tex.  Civ.  App.) 

The  fact  that  the  tenants  of  a  vendor  remain- 
ed in  possession  as  tenants  of  a  person  for 
whose  benefit  the  land  was  sold  held  no  notice 
to  one  who  in  good  faith  took  a  mortgage  from 
the  purchaser  that  he  held  the  title  as  trustee 
for  such  person.— Montague  County  v.  Meadows 
(Tex.  Civ.  App.)  556. 

%  8.    Foreclosure  by  action. 

Mortgagee  is  not  entitled  to  a  receiver,  where 
the  value  of  the  property  is  twice  the  amount 
of  the  debt. — Rogers  v.  Southern  Pine  Lumber 
Co.  (Tex.  CSv.  App.)  26. 

The  appointment  of  a  receiver,  at  the  in- 
stance of  the  mortgagor,  in  a  suit  to  enjoin 
foreclosure,  held  improper,  under  Rev.  St.  art. 
4882.— Rogers  v.  Southern  Fine  Lumber  Co. 
(Tex.  Civ.  App.)  26. 

An  answer  in  an  action  to  foreclose  a  mort- 
gage on  a  homestead  held  to  sufficiently  allege 
that  plaintiff  purchased  it  with  notice  of  other  se- 
curity for  the  debt. — Interstate  Building  &  Loan 
Ass'n  v.  Tabor  (Tex.  Civ.  App.)  300. 

i  9.  Redemption. 

Trustee  held  not  necessary  or  proper  party 
to  an  action  to  redeem. — Staples  v.  Shackleford 
(Mo.)  1032. 

A  petition  to  redeem  from  a  sale  under  a  trust 
deed  held  not  to  state  a  cause  of  action  against 
the  beneficiary  or  her  husband.  —  Staples  v. 
Shackleford  (Mo.)  1032. 


MOTIONS. 


"Crim- 


New  trial  in  criminal  prosecutions, 
inal  Law,"  §  27. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  f  2. 

Relating  to  pleadings,  see  "Pleading,"  {  6. 

MUNICIPAL  CORPORATIONS. 


See  "Counties." 


existence. 


S  1.    Creation,  alteration, 
and  dissolution. 

The  provision  of  the  charter  of  cities  of  the 
first  class  fixing  a  special  limitation  of  six 
months  as  to  actions  against  such  cities  for  in- 
juries to  person  and  property  is  unconstitutional. 
—City  of  Louisville  v.  Seibert  (Ky.)  310. 

{  2.   Legislative  control  of  municipal 
acts,  rights,  and  liabilities. 

Ky.  St.  i  3050,  providing  that  all  ordinances 
"now  In  force"  shall  remain  in  force  until  al- 
tered or  repealed  by  ordinance,  does  not  give 
validity  to  a  void  ordinance.— East  Tennessee 
Tel.  Co.  v.  City  of  Russellville  (Ky.)  308. 

|  3.    Proceedings   of  council   or  other 
governing  body. 

Under  Ky.  St.  $  2834,  providing  that  at 
least  two  weeks  shall  elapse  between  the  pas- 
sage from  one  board  of  the  general  council  to 
another  of  an  ordinance  of  a  city  of  die  first 
class  for  an  original  street  improvement,  such 
an  ordinance  passed  by  the  board  of  council- 
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men  March  17th  and  by  the  board  of  aldermen 
March  31st  is  va lid.— (Sty  of  Louisville  t.  Sel- 
vage (Ky.)  447;  Selvage  v.  Lucas,  Id. 

{  4.  Property. 

Joint  resolution  March  8,  1879.  held  to  limit 
city  of  Galveston's  control  of  Pelican  Island  to 
public  uses.— Weekes  v.  City  of  Galveston  (Tex. 
Civ.  App.)  644. 

Act  Feb.  2,  1856,  conveying  Pelican  Island  to 
the  city  of  Galveston,  held  in  trust  for  the  pub- 
lic—Weekes  v.- City  of  Galveston  (Tex.  Civ. 
App.)  544. 

|  5.    Contracts  in  general. 

A  city  may  execute  a  note  for  a  just  and 
legal  obligation.— City  of  Mineral  Wells  v. 
Darby  (Tex.  Civ.  App.)  861. 

In  an  action  by  a  city  to  annul  a  lease  as  ultra 
vires,  held,  the  city  should  not  have  been  taxed 
with  half  the  costs.— Weekes  v.  City  of  Galves- 
ton (Tex.  CSv.  App.)  544. 

Where  a  city  made  a  lease  ultra  vires,  and 
afterwards  revoked  it,  it  was  not  liable  to  the 
lessee's  assignee  for  the  sum  he  had  paid  for 
the  lease,  the  city  having  received  none  of  it. — 
Weekes  v.  City  of  Galveston  (Tex.  Civ.  App.) 
544. 

{  6.    Public  improvements. 

Civ.  Code,  §  694,  subsec.  3,  providing  that 
no  sale  of  indivisible  property  shall  be  made 
until  all  debts  that  are  a  lien  thereon  are  due, 
does  not  apply  to  a  proceeding  to  sell  prop- 
erty to  satisfy  one  of  several  installments  of  an 
assessment  for  street  improvements.— District 
of  Clifton,  Campbell  County,  v.  Schneider  (Ky.) 
13. 

It  is  the  duty  of  the  court  to  make  such  cor- 
rection under  a  prayer  for  all  general  relief. — 
City  of  Louisville  v.  Selvage  (Ky.)  447;  Selvage 
v.  Lucas,  Id. 

Neither  the  city  nor  the  property  owner  is 
liable  for  costs  or  interest  until  the  apportion- 
ment is  corrected. — City  of  Louisville  v.  Sel- 
vage (Ky.)  447;  Selvage  v.  Lucas,  Id. 

Under  Ky.  St.  {  2834.  it  is  the  duty  of  the 
court  to  correct  an  inequality  in  the  appor- 
tionment of  the  cost  of  footway  crossings  as 
between  the  territory  on  the  two  sides  of  the 
improvement,  and  to  render  judgment  for  the 
amounts  which  should  have  been  assessed. — 
City  of  Louisville  v.  Selvage  (Ky.)  447;  Selvage 
v.  Lucas,  Id. 

To  authorize  such  inequality,  the  petition 
must  aver  that  the  streets  alleged  to  constitute 
the  boundary  of  a  square  existed  as  such  at 
the  time  of  the  passage  of  the  ordinance  for 
the  improvement. — City  of  Louisville  v.  Selvage 
(Ky.)  447;  Selvage  v.  Lucas,  Id. 

The  fact  that  the  ordinance  required  from 
the  contractor  a  guaranty  to  keep  the  street  in 
repair  for  five  years  does  not  render  it  void; 
but  the  contractor  cannot  recover  to  the  extent 
that  the  assessment  has  been  increased  by  rea- 
son of  the  guaranty,  which  is  conclusively  pre- 
sumed to  be  the  10  per  cent,  of  the  contract 
price  retained  to  secure  repairs. — City  of  Louis- 
ville v.  Selvage  (Ky.)  447;  Selvage  v.  Lucas,  Id. 

Where  property  on  one  side  of  an  improved 
street  is  not  divided  into  squares,  gross  inequal- 
ity in  apportioning  the  cost  of  the  improve- 
ment cannot  be  permitted.— City  of  Louisville  v. 
Selvage  (Ky.)  447;  Selvage  v.  Lucas,  Id. 

A  city  cannot  sue,  in  its  own  right,  on  a  con- 
tractor's bond,  to  the  benefits  of  which  material 
men  are  also  entitled,  after  settlement  with 
the  contractor's  bondsmen,  since  the  material 
men  are  not  bound  by  such  settlement. — City  of 
Bethany  v.  Howard  (Mo.)  04. 

A  bond  given  by  a  contractor  to  a  city  for  a 
city  improvement,  conditioned  to  pay  the  ma- 
terial men  for  materials  furnished  U  the  con- 


struction of  such  improvement,  may  be  enforced 
by  the  material  men.— City  of  Bethany  v.  How- 
ard (Mo.)  94. 

The  legality  of  a  special  assessment,  illegal  be- 
cause not  made  on  the  basis  of  benefits,  may 
be  questioned  without  showing  the  amount  of 
benefits.— Hutcheson  v.  Storrie  (Tex.  Sup.)  848. 

Failure  to  petition  the  council  for  the  correc- 
tion of  a  special  assessment,  and  to  apply  for  an 
injunction  to  restrain  the  levy,  held  not  to  es- 
top the  property  owner  from  questioning  the  va- 
lidity of  the  tax.— Hutcheson  v.  Storrie  (Tex. 
Sup.)  848. 

A  special  assessment  on  abutting  property  for 
local  improvement  in  excess  of  benefits  is  a 
taking  of  private  property  for  public  use  with- 
out adequate  compensation,  repugnant  to  Const, 
art.  1,  I  17.— Hutcheson  v.  Storrie  (Tex.  Sup.) 
848. 

A  property  owner  held  not  estopped  from  ques- 
tioning the  validity  of  a  special  assessment  on 
the  ground  that  it  was  not  levied  on  the  basis 
of  benefits.— Hutcheson  v.  Storrie  (Tex.  Sup.) 
848. 

A  municipality  cannot  be  empowered  to  assess 
the  cost  of  a  local  improvement  on  abutting 
property,  without  giving  the  property  owner  an 
opportunity  to  be  heard  on  the  question  of  ben- 
efits.—Hutcheson  v.  Storrie  (Tex.  Sup.)  848. 

8  7.    Use  and  regulation  of  public  pla- 
ces, property,  and  works. 

That  part  of  a  turnpike  road  purchased  by  the 
fiscal  court  which  lies  within  the  limits  of  a  city 
must  be  kept  in  repair  by  the  city.— Board  of 
Council  of  Danville  v.  Fiscal  Court  of  Boyle 
County  (Ky.)  157. 

Where  a  city  council  had,  without  legislative 
authority,  prior  to  the  adoption  of  the  present 
constitution,  attempted  to  grant  the  right  to 
erect  telephone  poles  and  wires  along  and  over 
the  streets  of  the  city,  the  city  has  the  right 
to  compel  the  removal  of  such  poles  and  wires 
erected  without  the  consent  of  the  city  council 
after  the  adoption  of  the  constitution. — East 
Tennessee  Tel.  Co.  v.  City  of  Russellville  (Ky.) 
308. 

Previous  to  the  adoption  of  the  present  con- 
stitution, a  city  council  could  not,  without  legis- 
lative authority,  grant  to  any  person  or  corpora- 
tion the  right  to  occupy  the  streets  of  the  city 
with  telephone  poles  and  wires,  that  being  an 
additional  servitude.— East  Tennessee  Tel.  Co. 
v.  City  of  Russellville  (Ky.)  308. 

A  city  is  liable  for  injury  to  abutting  prop- 
erty, caused  by  an  excavation  in  a  street,  where- 
by water  is  caused  to  accumulate  so  as  to  de- 
prive the  owner  of  access  to  his  premises  for 
an  unreasonable  length  of  time. — City  of  Louis- 
ville v.  Seibert  (KyO  310. 

§  8.  Torts. 

Evidence  that  the  defect  in  a  sidewalk  had  ex- 
isted for  six  weeks  prior  to  the  injury  will  sus- 
tain a  finding  by  the  jury  that  the  city  had  time- 
ly notice  of  the  defect.— Young  v.  Ci&  of  Webb 
City  (Mo.)  709. 

The  length  of  time  necessary  for  the  con- 
tinued existence  of  a  defect  in  a  sidewalk  to  op- 
erate as  constructive  notice  thereof  to  the  city 
depends  upon  the  facts.— Young  v.  City  of  Webb 
City  (Mo.)  709. 

It  is  the  duty  of  a  city  to  exercise  ordinary 
care  to  keep  its  sidewalks  in  a  reasonably  safe 
condition.— Young  v.  City  of  Webb  City  (Mo.) 
709. 

In  an  action  against  a  city  to  recover  for  an 
injury  due  to  a  defective  sidewalk,  actual  no- 
tice thereof  must  be  shown,  or  that  the  defect 
had  existed  such  length  of  time  as  to  justify  the 
presumption  that  it  nad  notice  in  time  to  have 
repaired  it  before  the  injury.— Young  v.  City  of 
Webb  City  (Mo.)  709. 
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f  9.   Fiscal   management,    public  debt, 
securities,  and  taxation. 

A  petition  for  mandamus  to  compel  a  treas- 
urer of  a  school  board  to  pay  certain  warrants 
should  allege  that  such  warrants  were  drawn  on 
funds  in  the  hands  of  the  treasurer,  and  that  he 
has  or  has  had  funds  in  his  possession  out  of 
which  he  could  legally  pay  said  warrants,  and 
which  have  been  duly  set  apart  and  apportioned 
by  the  school  board  to  pay  the  same. — Bank  of 
Nocona  v.  March  (Tex.  Civ.  App.)  266. 

MURDER. 

See  "Homicide,"  §  2. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 


NEGLIGENCE. 

Contributory  negligence  of  person  injured,  see 

"Carriers,"  f  5. 
Of  carrier  in  transportation  of  passenger,  see 

"Carriers,"  §  5. 
Of  municipalities,  see  "Municipal  Corporations," 

I  8. 

Of  servant,  see  "Master  and  Servant,"  §  7. 
Of  telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §  1. 

§  1.    Proximate  cause  of  Injury. 

Negligence  of  a  railway  company  held  the 
proximate  cause  of  an  injury.— Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Johnson  (Tex.  Civ.  App.)  531. 

$  2.   Contributory  negligence. 

A  child  17  mouths  old  cannot  be  charged  with 
contributory  negligence.— Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Clark  (Tex.  Civ.  App.)  276. 

In  Texas,  negligence  of  parents  will  not  be 
imputed  to  their  children.— Gulf,  C.  &  S.  P.  Ry. 
Co.  v.  Johnson  (Tex.  Civ.  App.)  531. 

{  3.  Actions. 

In  a  negligence  case,  the  court  need  not  in  its 
charge  define  the  word  "negligence."— Sweeney 
v.  Kansas  City  Cable  Uy.  Co.  (Mo.)  682. 

The  principle  that  subsequent  repairs  at  the 
place  of  an  accident  are  not  evidence  of  negli- 
gence at  the  time  thereof  does  not  apply  to  the 
removal  of  a  car  after  an  accident  alleged  to  be 
due  to  leaving  it  standing  improperly. — Missou- 
ri, K.  &  T.  Ry.  Co.  of  Texas  v.  St.  Clair  (Tex. 
Civ.  App.)  6C6. 

Where  a  witness  testified,  in  an  action  for  an 
injury  alleged  to  be  due  to  leaving  a  car  stand- 
ing improperly,  that,  after  the  accident,  no  cars 
were  standing  there,  evidence  that  the  car  had 
been  removed  was  admissible.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  St.  Clair  (Tex.  Civ.  App.) 
666. 

Evidence  of  plaintiffs  spitting  blood,  though 
not  pleaded,  held  competent,  under  plea  of  in- 
jury to  his  chest,  to  show  the  condition  of  his 
cheBt.— Ft.  Worth  &  R.  G.  Ry.  Co.  v.  White 
(Tex.  Civ.  App.)  855. 


NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 


NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trinl."  §  1. 

NEW  PROMISE. 

Within  statute  nf  limitations,  see  "Limitation  of 
Actions,'"  §  3. 


NEW  TRIAL 

In  criminal  prosecutions,  see  "Criminal  Law." 
$  27. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  f  2. 
Opening  or  vacating  judgment,  see  "Judgment'* 

i  1.  Grounds. 

Defendant  was  entitled  to  a  new  trial  on  the 
ground  of  accident  or  surprise,  .where  the  case 
preceding  his  on  the  docket  was  suddenly  ter- 
minated by  compromise  after  the  trial  thereof 
began;  thus  causing  his  case  to  be  called  soon- 
er than  he  or  his  counsel  reasonably  anticipat- 
ed, whereby  he  was  prevented  from  being  pres- 
ent at  the  trial.— Vittetow  v.  Ames  (Ky.)  1. 

New  trial  will  not  be  granted  because  of 
filing  of  amended  petition  without  notice,  where 
defendant  asked  for  nothing  on  account  there- 
of until  such  motion.— Pride  v.  Whitfield  (Tex. 
Civ.  App.)  1100. 

New  trial  for  newly-discovered  evidence  can- 
not be  had  where  no  diligence  is  shown. — Pride 
v.  Whitfield  (Tex.  Civ.  App.)  1100. 

I  2.    Proceedings  to  procure  new  trial. 

Under  Civ.  Code  Prac.  §  342.  providing  that 
application  for  a  new  trial  must  be  made  at 
the  term  at  which  the  verdict  or  decision  is 
rendered,  the  court  has  no  power  to  give  time 
until  a  day  in  the  succeeding  term  to  make  a 
motion  for  new  trial. — Farmer  v.  Bank  of  Wick- 
liffe  (Ky.)  798. 

An  order  granting  a  conditional  new  trial  is 
not  void.— Strait  v.  Cole  (Tex.  Civ.  App.)  1092. 

N0NRESIDENCE. 

Effect  on  limitation,  see  "Limitation  of  Actions." 
§  2. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit,"  I  1. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Necessity  of  notice  of  dishonor  to  hold  indorser, 
see  "Bills  and  Notes,"  $  3. 

OBJECTIONS. 

Necessity  of  objections  to  present  questions  for 
review,  see  "Appeal  and  Error,"  |  2. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  §  3. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  §  2. 

OFFICERS. 

See  "District  and  Prosecuting  Attorneys";  "Re- 
ceivers": "Sheriffs  and  Constables";  "Unitel 
States  Commissioners";  "United  States  Mar- 
shals." 

Compensation  of  clerks,  see  "Clerks  of  Courts." 

Court  offlrers,  see  "Judges." 

Power  of  officers  to  bind  corporation,  see  ''Cor- 
porations," $  2. 

School  officers,  see  "Schools  and  School  Dis- 
tricts," 8  1. 


INDEX 


I  1.   Liabilities  on  official  bonds. 

Principal  in  official  bond  being  dead,  and  his 
estate  insolvent,  it  is  not  necessary  to  make  big 
representative  a  party  to  fix  liability  of  his 
sureties. — Ferrell  v.  Grigsby  (Tenn.  Ch.  App.) 
114. 

Liability  of  principal  on  official  bond  need  not 
be  fixed  before  recovery  against  his  bondsmen. 
—Ferrell  v.  Grigsby  (Tenn.  Ch.  App.)  114. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  J  10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
«  11. 


ORDERS. 

irders,  see  "A 

ORDINANCES. 

aces,  see  "1 

PARDON. 


Appealability  of  orders,  see  "Appeal  and  Error," 


Municipal  ordinances,  see  "Municipal  Corpora- 
tions,T'  |  8. 


Though  the  control  of  the  state  penitentiaries, 
which  was,  at  the  time  of  the  passage  of  the 
parole  law,  vested  in  the  commissioners  of  the 
sinking  fund,  has  since  been  vested  in  another 
board,  the  power  to  parole  convicts  remains  in 
the  commissioners  of  the  sinking  fund.— George 
v.  Lillard  (Ky.)  793,  1011. 

The  parole  law,  conferring  upon  the  sinking- 
fund  commissioners  the  power  to  parole  con- 
victs, is  not  unconstitutional,  as  interfering  with 
the  governor's  power  to  commute  sentences  and 
grant  pardons,  or  as  violating  Const.  $  253, 
which  provides  that  "persons  convicted  of  felony 
and  sentenced  to  confinement  in  the  penitentiary 
shall  be  confined  at  labor  within  the  walls  of 
the  penitentiary."— George  v.  Lillard  (Ky.)  793, 
1011. 

Condition  permitting  revocation  of  pardon  held 
void.— Taylor  v.  State  (Tex.  Cr.  App.)  1106. 

PARENT  AND  CHILD. 

Custody  of  children  on  divorce,  see  "Divorce," 
i  3. 

PAROL  EVIDENCE. 

In  dvfl  actions,  see  "Evidence,"  i  9. 

PARTIES. 

Criminal  prosecutions,  see  "Criminal  Law,"  8  1. 
Necessary  and  proper  parties  on  appeal,  see 

"Appeal  and  Error,"  §  3. 
Persona  concluded  by  judgment,  see  "Judgment," 

{  10. 

To  crimes,  see  "Criminal  Law,"  f  1. 

PARTITION. 

I  1.    Actions  for  partition. 

A  right  of  action  for  mesne  profits  may  be 

Erosecuted  with  an  action  for  recovery  of  the 
ind.— Clarke  v.  Seay  (Ky.)  580. 

Where  adverse  claimants  o'f  the  land,  who 
were  made  defendants,  with  a  prayer  that  they 
be  enjoined  from  committing  trespass,  asserted 
title  by  their  answer  to  certain  parts  of  the  land, 
it  was  proper,  before  decreeing  a  partition,  to 
determine  the  issue  between  them  and  plaintiffs. 
—Shackelford  v.  Williams  (Ky.)  614. 

Parol  evidence  held  admissible  to  show  loca- 
tion of  land  mentioned  iu  judgment  for  partition. 
—Turner  v.  Dixon  (Mo.)  725. 


A  judgment  for  partition  held  not  voi 
certainty  with  respect  to  its  descript: 
graveyard.— Turner  v.  Dixon  (Mo.)  72, 

Evidence  held  insufficient  to  justify 
ting  aside  of  a  sale  in  partition  at  the 
of  one  of  the  co-tenants.— De  Ford  v 
(Tenn.  Ch.  App.)  999. 

Refusal  of  chancellor  to  accept  a  pr 
of  a  co-tenant  to  pay  a  larger  price  tl 
for  which  the  land  had  been  sold  held  n 
where  the  money  was  not  paid  into  co 
Ford  v.  Taylor  (Tenn,  Ch.  App.)  999. 

It  is  not  necessary,  in  partition  amo 
of  land  inherited,  that  the  wife  of  one 
a  party,  in  order  to  conclude  her  rig! 
homestead  therein.— Hill  v.  Jackson  (1 
App.)  357. 

PARTNERSHIP. 

See  "Joint  Adventures." 

{  '1.    The  relation. 

Where  N.  purchased  from  A.,  who  < 
stallion  jointly  with  B.,  his  half  in  teres 
use  of  the  stallion  for  a  certain  season,  t 
sequently  entered  into  a  contract  with  B. 
the  horse  in  partnership,  N.  to  pay  all  e: 
and  to  reimburse  himself  out  of  moneys  c 
for  the  services  of  the  horse,  the  profits, 
to  be  divided  equally  between  them,  th< 
a  partnership.— Smith  v.  Brannon  (Ky.) 

Evidence  held  to  establish  a  partnersh 
vendors  of  one  of  the  parties  thereto,  s 
bind  the  other  to  the  terms  of  sale. — Bu 
v.  Edwards  (Tex.  Civ.  App.)  33. 

One  who  furnished  another  with  prop* 
carrying  on  a  business  in  consideratioi 
share  of  the  profits  is  a  partner  in  the  h 
— Fouke  v.  Brengle  (Tex.  Civ.  App.)  519. 

I  2.   Right*  and  liabilities  aa  to 
persona. 

A  partner  in  a  firm  formed  to  cultivafc 
has  no  implied  power  to  sell  the  live  sto 
utensils  of  the  firm  without  the  consent 
co-partner.  —  Rutherford  v.  McDonnell 
1060. 

Rights  of  a  partner  in  a  nontrading  p 
ship,  where  the  co-partner  had  transfer! 
firm's  personalty  in  settlement  of  a  mc 
and  foreclosure  decree  against  the  firm, 
mined.— Rutherford  v.  McDonnell  (Ark.)  1 

As  an  individual  account  dne  from  one  n 
of  a  partnership  cannot  be  set  off  agaii 
account  due  the  firm,  one  who  advanced 
to  B„  prior  to  the  partnership,  under  an 
ment  that  he  might  breed  two  mares  to  th 
lion,  cannot  set  off  his  claim  for  the  mon 
vanced  against  the  fees  due  by  him  to  the 
nership  for  the  services  of  the  stallion. — Sr, 
Brannon  (Ky.)  178. 

In  commercial  partnerships,  the  extent 
partner's  power  to  bind  the  firm  is  a  quest 
law.— Farmer  v.  Bank  of  Wickliffe  (Ky.) 

An  agreement  with  a  bank  by  a  parti 
the  tobacco  commission  warehouse  businea 
the  firm  would  pay  promptly  drafts  drawn 
certain  person  on  the  firm  if  the  bank 
cash  them,  was  within  the  apparent  scope 
authority,  and  therefore  binding  on  the  f 
Farmer  v.  Bank  of  Wickliffe  (Ky.)  586. 

A  partner  feeding  cattle  under  contract 
his  co-partner  held  not  entitled  to  recover 
for  from  the  sellers  of  the  cattle  to  tl 
partner,  who  did  not  know  of  the  partnt 
and  retook  the  cattle  for  nonpayment.— 
anan  v.  Edwards  (Tex.  Civ.  App.)  S3. 

Failure  to  deny  under  oath,  as  requii 
Sayles'  Civ.  St.  art.  1265,  a  partnersh 
leged  by  one  party  to  exist  between  the 
party  and  a  third  person,  is  an  admission 
of.— Buchanan  v.  Edwards  (Tex.  Civ.  Ap 
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A  petition  held  not  to  allege  that  defendants 
were  partners.— Kessler  v.  First  Nat.  Bank 
(Tex.  Civ.  App.)  62. 

|  3.    Dissolution,    settlement,    and  ac- 
oonntln^.  ■ 

An  instruction  in  an  action  for  partnership 
settlement  held  not  prejudicial  to  plaintiff.— Her- 
ring v.  Herring  (Tex.  Civ.  App.)  865. 


PART  PAYMENT. 

Within  statute  of  limitations,  see  ''limitation 
of  Actions,"  {  3. 


PASSENGERS. 

See  "Carriers,"  §§  4-6. 


PAYMENT. 

Of  part  of  sum  due  as  release,  see  "Accord  and 

Satisfaction." 
Part  payment  within  statute  of  limitations,  see 

"Limitation  of  Actions,"  §  3. 

|  1.    Pleading,  evidence,  and  province  of 
oonrt  and  Jury. 

Where  complainant  merely  denies  payment  as 
defendant  testified,  testimony  of  the  latter  can- 
not be  supported  by  a  previous  consistent  state- 
ment to  another.— Bradley  v.  Freed  (Tenn.  Ch. 
App.)  124. 

In  support  of  contention  of  payment,  testi- 
mony of  witnesses  to  instances  in  which  com- 
plainant had  forgotten  payments  made  to  him 
is  inadmissible— Bradley  v.  Freed  (Tenn.  Ch. 
App.)  124. 

Party  pleading  payment  on  an  admitted  debt 
must  prove  it,  and  hence  a  plea  is  not  sustain- 
ed where  it  is  explicitly  denied,  both  parties  be- 
ing equally  truthful.— Ford  v.  Lawrence  (Tenn. 
Ch.  App.)  1023. 


PERJURY. 

|  1.    Offenses,  and  responsibility  there- 
for. 

To  constitute  the  offense  of  false  swearing, 
under  Ky.  St  8  1174,  it  is  not  essential  that  the 
alleged  false  testimony  should  have  been  mate- 
rial.—Milstead  v.  Commonwealth  (Ky.)  451. 

Answer  of  witness  held  material  and  assign- 
able .as  predicate  for  perjury.— George  v.  State 
(Tex.  Cr.  App.)  378. 

|  2.    Prosecution  and  punishment. 

Where  a  stenographer's  report  of  evidence  is 
relied  on  in  a  prosecution  for  false  swearing, 
evidence  that  a  stenographer  in  making  notes 
sometimes  makes  mistakes  is  not  admissible. — 
Milstead  v.  Commonwealth  (Ky.)  451. 

A  judgment  acquitting  accused  under  an  in- 
dictment for  adultery  is  conclusive  in  his  favor 
upon  his  trial  for  false  swearing,  alleged  to  have 
been  committed  by  swearing  falsely  upon  the 
trial  under  the  former  indictment  that  be  had  not 
had  sexual  intercourse  with  the  woman  witn 
whom  it  was  alleged  he  had  committed  adultery. 
—Cooper  v.  Commonwealth  (Ky.)  789. 

PERSONAL  INJURIES. 

See  "Negligence." 

To  employe,  see  "Master  and  Servant,"  St  1-8- 
To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," §  4. 

To  traveler  on  highway,  see  "Municipal  Corpo- 
rations." 8  8. 
 crossing  railroad,  see  "Railroads,"  8  4. 


PHYSICIANS  AND  SURGEONS. 

To  recover  for  medical  services,  it  must  ap- 
pear that  the  physician  had  a  certificate  to  prac- 
tice, and  that  it  was  recorded. — Wilson  v.  Vick 
(Tex.  Civ.  App.)  45. 

PLEA. 

In  civil  actions,  see  "Pleading,"  {  2. 

In  criminal  prosecution,  see  "Criminal  Law,"  f  4. 

PLEADING. 

Allegations  as  to  fraud,  see  "Frand,"  |  2. 

Conformity  of  judgment  to  pleadings,  see  "Judg- 
ment," i  3. 

Corporate  existence,  see  "Corporations,"  S  2. 

In  actions  for  causing  death,  see  "Death,    f  2. 

  for  personal  injuries,  see  "Master  and  Serv- 
ant." 8  8. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

In  ejectment,  see  "Ejectment,"  8  2. 

In  equitable  actions,  see  "Equity,"  S  2. 

In  foreclosure  proceedings,  see  "Mortgages,"  |  8. 

Payment,  see  '  Payment,"  §  1. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  {  4. 

Sufficiency  of  allegations  in  action  for  damages, 
see  "Damages."  8  6. 

{  1.    Form  and  allegations  In  general. 

Under  Civ.  Code  Prac.  8  113,  a  reply  alleging 
that  defendant  bank  either  did  not  mail  to  plain- 
tiff the  money  in  payment  of  a  check  sued  on,  or. 
if  it  did  so,  it  did  not  register  the  package,  and 
that  one  or  the  other  of  these  allegations  is  true, 
and  plaintiff  does  not  know  which,  is  good.— 
Clay  City  Nat.  Bank  v.  Conlee  (Ky.)  615. 

The  pleading  of  a  conclusion,  drawn  from 
facts  from  which  the  law  implies  an  agreement, 
will  not  be  construed  to  be  the  pleading  of  an 
express  contract.— Wetmore  v.  Crouch  (Mo.) 
738. 

8  2.   Plea  or  answer,  cross  complaint, 
and  affidavit  of  defense. 

A  pleading  reciting  that  "now  comes  the 
plaintiff  and  denies  the  amended  answer,  coun- 
terclaim, and  set-off  and  cross  petition,  filed 
herein  July  30,  1896,"  does  not  put  in  issue 
the  averments  of  the  pleading  referred  to.— 
Salyer  v.  Napier  (Ky.)  10. 

8  3.    Demurrer  or  ezoeption. 

Objection  to  a  petition  on  the  ground  that  it 
does  not  state  the  details  of  a  fraudulent  con- 
spiracy relied  upon  must  be  taken  by  motion  to 
make  more  specific,  and  not  by  demurrer. — In- 
gram v.  Turner  (Ky.)  148. 

Objection  to  a  pleading  because  of  a  defect  of 
parties  is  waived  unless  made  by  special  de- 
murrer.— Becker  v.  Neasom  (Ky.)  446. 

8  4»    Amended  and  supplemental  plead- 
ings and  repleader. 

The  offer  to  file  an  amended  answer  after  the 
rendition  of  judgment  came  too  late.— Smith  v. 
Farmers'  Bank  of  Vine  Grove  (Ky.)  451. 

Where  plaintiffs  are  joint  obligees  in  contract 
sued  on,  an  amendment  of  petition  striking  out 
the  names  of  all  plaintiffs  except  one  is  not 
permissible.— Slaughter  v.  Davenport  (Mo.)  471. 

An  amended  pleading  takes  the  place  of  the 
original,  and  allegations  of  the  latter,  not  car- 
ried into  the  former,  are  abandoned. — Wilson  v. 
Vick  (Tex.  Civ.  App.)  45. 

Appearance  on  trial  supplies  want  of  notice  of 
filing  amended  pleadings.  —  Turner  v.  City  of 
Houston  (Tex.  Civ.  App.)  642. 

Exceptions  to  amended  answer  which  was 
not  filed  until  the  day  of  the  trial,  pleading  set 
off,  and  seeking  to  make  new  parties  and  have 
them  served  with  citation,  without  offering  any 


INDEX. 


excuse  for  not  having  done  so  sooner,  are  prop- 
erly sustained. — King  County  Land  &  Live- 
stock Co.  v.  Thomson  (Tex.  Civ.  App.)  880. 

Trial  court  may  permit  plaintiff  to  file  an 
amendment  not  necessary  to  his  right  to  recover, 
though  he  had  introduced  all  his  testimony. — 
King  County  Land  &  Live-Stock  Co.  v.  Thom- 
son (Tex.  Civ.  App.)  890. 

I  5.    Biraatue  and  TerMcatlon- 

A  garnishee's  attorney  who  is  a  notary  may 
swear  the  garnishee  to  the  truth  of  statements 
contained  in  his  answer.— Kosminsky  v.  Ray- 
mond (Tex.  Civ.  App.)  61. 

t  8.  Motions. 

An  indefinite  pleading  must  be  attacked  by 
motion  to  make  more  certain,  and  not  by  demur- 
rer.—State  v.  JBtna  Fire  Ins.  Co.  (Ark.)  638. 

A  motion  to  require  plaintiff  to  elect  which  of 
two  causes  of  action  he  will  prosecute  must  be 
made  before  issue  is  joined  on  the  merits. — Ken- 
ton Ins.  Co.  v.  Osborne  (Ky.)  306. 

{  7.    Issues,  proof,  and  variance. 

Where  plaintiff  sued  for  damages  for  breach  of 
a  contract  by  defendant  to  purchase  coal,  and  the 
proof  showed  that  defendant  was  to  give  plaintiff 
the  contract  to  furnish  the  coal  if  a  sample 
furnished  stood  the  required  test,  there  was  a 
fatal  variance. — Frankfort  Water  Co.  v.  Gaines 
(Ky.)  599. 

Where  a  general  exception  to  an  amended  pe- 
tition is  sustained,  and  plaintiff  declines  to 
amend,  the  facts  set  ont  therein  cannot  be 
considered.  —  Masterson  v.  Bokel  (Tex.  Oiv. 
App.)  89. 

There  is  no  variance  between  an  allegation 
that  plaintiff  was  employed  to  look  after  certain 
property  and  mineral  lands  and  proof  that  he 
bad  only  a  nominal  charge  of  the  mineral 
lands.— Cotton  v.  Band  (Tex.  Civ.  App.)  55. 

Variance  between  pleading  and  proof  held 
cured  by  amendment.— Fleming  v.  Pringle  (Tex. 
Civ.  App.)  553. 

Evidence  that  plaintiff  held  stock  as  additional 
security  for  a  debt  not  set  out  in  the  pleadings 
held  inadmissible,  where  the  defendant  alleged 
that  it  was  held  as  collateral,  and  that  the  debt 
had  been  paid,  without  reply  filed.— Hurd  v. 
Texas  Brewing  Co.  (Tex.  Civ.  App.)  883. 

If  facts  exist  which  entitle  the  trustee  of  cor- 
poration stock  to  recover  dividends  thereon  not- 
withstanding it  appears  that  such  dividends  have 
been  paid  to  the  cestui  que  trust,  such  facts 
must  be  alleged.— Hurd  v.  Texas  Brewing  Co. 
(Tex.  Civ.  App.)  883. 

f  8.    Defects    and    objections,  waiver, 
and  alder  by  verdict  or  judgment. 

Plaintiff,  by  replying  and  putting  in  issue  the 
averments  of  an  answer  and  counterclaim,  waiv- 
ed the  objection  that  the  caption  did  not  con- 
tain the  words  "Answer  and  Counterclaim." — 
Salyer  v.  Napier  (Ky.)  10. 

A  verdict  for  plaintiff  in  an  action  to  recover 
money  paid  cures  a  defect  in  the  petition  in 
failing  to  allege  a  promise  to  pay.  it  being  aver- 
red that  the  money  was  paid  for  defendant  at 
his  instance  and  request,  from  which  the  law 
implies  a  promise  to  pay.— Stone  v.  Hill  (Ky.) 

The  allegations  of  an  answer  held  not  to  re- 
lieve plaintiff  of  the  necessity  of  setting  up  mat- 
ter in  avoidance  by  plea.— Hurd  v.  Texas  Brew- 
ing Co.  (Tex.  Civ.  App.)  883. 

PLEDGES. 

A  release  of  liens  securing  debts  of  creditor 
members  of  a  corporation  does  not  injuriously 
affect  a  pledgee  of  stock,  occupying  the  position 
of  a  stockholder  of  the  corporation.— King  Coun- 
ty Land  &  Live-Stock  Co.  v.  Thomson  (Tex. 
Civ.  App.)  890. 


POLICE  P 

See  "Constitutional  Law," 

POLIC 

Of  insurance,  see  "Insurai  1 

POSSES! 

Requisites  and  sufficiency 
verse  possession,  see  "Ad  < 

POWEI 

i  1.    Construction  and 

A  declaration  of  trust  A 
maker  a  power  coupled  wit 
voked  by  the  death  of  th< 
dared  a  trust.— Griffith  v.  :  i 

PRACTI1  , 

See  "Pleading";  "Process" 
In  equity,  see  "Equity." 
In  justices'  courts,  see  "Ju 
S  2. 

Procedure  in  criminal  pros  i 

inal  Law." 
  on  review,  see  "Appeal 

PREFEREI\  I 

By  corporation,  see  "Oorpor  < 
In  assignment  for  benefit  o: 

signments  for  Benefit  of  C  I 
In  fraudulent  conveyance,  si 

veyances,"  §  1. 

PREMIUK  ! 

For  insurance,  see  "Insuranc  : 


PRESCRIPT 

Establishment  of  highways 
i  L 

PRESUMPTI 

As  to  death,  see  "Death,"  §  : 
In  civil  actions,  see  "Eviden. 
In  criminal  prosecutions,  sei 
I  5. 

On  appeal  or  error,  see  "Appe 

PRINCIPAL  AND  Al 

See  "Criminal  Law,"  §  1. 

PRINCIPAL  AND 

Admissions  by  agent,  see  "El 
Insurance  agents,  see  "Insura 

I  1.    The  relation. 

Agency  held  terminated  by 
the  principal,  though  it  was 
Cotton  v.  Rand  (Tex.  Sup.)  S 

Execution  of  a  contract  b; 
ant  to  a  conspiracy  to  deft 
held  not  to  terminate  the  i 
Rand  (Tex.  Civ.  App.)  55. 

Refusal  of  principal  to 
ployed  to  sell  land  to  accen 
fer  held  not  to  terminate  t 
the  agent  was  to  receive  a 
from  proceeds  of  sales. — Col 
Civ.  App.)  55. 


Digitized  by 


Google 


1194 


51  SOUTHWESTERN  REPORTER. 


g  2.   Mutual  right*,  duties,  and  liabili- 
ties. • 

Agent  held  entitled  to  compensation  to  time  he 
forfeited  his  contract— Cotton  t.  Rand  (Tex. 
Sup.)  838. 

Agent's  salary,  to  be  paid  out  of  sales,  held 
gagable  annually.— Cotton  v.  Rand  (Tex.  Sup.) 

A  principal  held  estopped  to  claim  that  bis 
agent's  cause  of  action  had  not  accrued,  where 
he  offered  to  pay  what  was  due  and  pleaded 
limitations.— Cotton  v.  Rand  (Tex.  Civ.  App.) 
55. 

A  power  of  attorney  reciting,  among  other 
things,  "and  my  said  attorney  is  hereby  em- 
powered to  locate  any  such  certificate  In  my 
name,  or  sell  and  assign  the  same,"  does  not  au- 
thorize the  agent  to  locate  a  government  pension 
certificate,  and  also  to  sell  the  land  after  such 
location.— Mitchell  v.  McLaren  (Tex.  Civ.  App.) 
269. 

{  3.    Rights  and  liabilities  as  to  third 
persons. 

One  who  deals  with  an  agent  whose  powers 
he  knows  to  be  limited  does  so  at  his  peril. — 
Spalding  v.  Tucker  (Ky.)  2. 

Where  an  agent  to  sell  a  horse  entered  him 
at  a  public  sale,  the  principal  is  bound  by  the 
agent  s  representations  as  to  soundness,  which 
were  repeated  by  the  auctioneer,  though  there 
was  no  custom  to  warrant  at  such  sales. — Bel- 
mont's Ex'r  v.  Talbot  (Ky.)  588. 

The  superintendent  of  a  stock  farm  owned 
by  a  nonresident,  having  authority  to  sell  a  horse 
on  the  farm  belonging  to  his  principal,  had  au- 
thority to  make  a  warranty.— Belmont's  Ex'r 
v.  Talbot  (Ky.)  588. 

A  judgment  against  an  agent  requiring  a 
ditch  to  be  filled  binds  the  principal  so  that 
upon  the  reversal  of  the  judgment,  he  cannot  re- 
cover damages  against  the  plaintiffs  for  injury 
to  his  property  resulting  from  the  filling  of  the 
ditch,  in  obedience  to  the  judgment  while  it  was 
in  force.— Bridges  v.  McAlister  (Ky.)  603. 

Evidence  held  to  show  that  an  agent  had  au- 
thority to  fix  the  measure  of  damages  for  a 
breach  of  a  composition  between  his  principal 
and  another  creditor  of  a  common  debtor.— Hill 
v.  Wertheimer-Swartg  Shoe  Co.  (Mo.)  702. 

The  presumption  of  authority  to  execute  a  deed 
from  the  age  of  the  instrument  and  long-con- 
tinued assertion  of  title  may  be  rebutted. — Mitch- 
ell v.  McLaren  (Tex.  Civ.  App.)  268.- 

PRINCIPAL  AND  SURETY. 

See  "Bonds";  "Guaranty." 

Liabilities  on  bonds  for  performance  of  duties  of 

trust  or  office,  see  "Officers,"  g  1;  "Receivers," 

8  4. 

  or  undertakings  in  legal  proceedings,  see 

"Replevin."  §  1. 
Liability  of  surety  on  bail  bond,  see  "Bail,"  g  1. 

8  1.    Creation  and  existence  of  relation. 

Where  the  principal  in  a  note  delivered  prop- 
erty to  defendant  to  indemnify  defendant's  wife 
and  her  brother  against  loss  by  reason  of  the 
suretyship  of  their  deceased  mother  for  him,  de- 
fendant did  not  thereby  become  liable  for  the 
debt.— Kerr  v.  Hough  (Ky.)  818. 

8  2.   Discharge  of  surety. 

Sureties  on  note  held  released  by  erasure,  be- 
fore delivery,  without  their  knowledge,  of  the 
name  of  a  signer— Connor  v.  Thornton  (Tex. 
Civ.  App.)  354. 

g  3.    Remedies  of  creditors. 

Defendant  in  action  on  note  pleading  only  gen- 
eral denial  and  suretyship  cannot  show  alteration 
of  note  after  delivery.— Connor  v.  Thornton  (Tex. 
Civ.  App.)  334. 


PRIVILEGE. 

Of  witness  as  to  testimony,  see  "Witnesses," 
8  3. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  |  2. 

PROBABLE  CAUSE. 

For  ^prosecution,  see  "Malicious  Prosecution," 

PROCESS. 

See  "Execution";  "Garnishment";  "Injunc- 
tion"; "Mandamus." 

Service  of  on  corporate  officer  or  agent  see 
"Corporations,"  g  2. 

  of  summons  on  foreign  corporation,  see 

"Corporations,"  8  4. 

8  1.  Servioe. 

Order  of  publication  considered,  and  held  a  suf- 
ficient compliance  with  tbe  statute. — Winning- 
ham  v.  Trueblood  (Mo.)  399. 

An  order  of  publication  which  misdescribes  the 
land  in  suit  is  fatally  defective.— Winningnam  v. 
Trueblood  (Mo.)  399. 

A  judgment  against  a  resident  held  to  have 
been  entered  without  jurisdiction  when  the  peti- 
tion was  filed  and  a  summons  issued  against  him 
as  a  resident,  and  on  a  return  of  non  est  was 
published  pursuant  to  an  order  issued  against 
him  as  a  nonresident  without  any  affidavit— 
Crossland  v.  Admire  (Mo.)  463. 

i  2.   Defects,    objections,    and  amend- 
ment. 

When,  upon  motion  to  quash  the  citation, 
plaintiff  amends  by  leave  of  court,  there  is  no 
error  in  overruling  the  motion,  unless  defendant 
was  injured  by  the  allowance  of  the  amendment. 
—Texas  &  P.  Ry.  Co.  v.  Truesdell  (Tex.  Civ. 
App.)  272. 

PROMISE  OF  MARRIAGE 

See  "Breach  of  Marriage  Promise." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROPERTY. 

Taking  for  public  use,  see  "Eminent  Domain." 

PROXIMATE  CAUSE 

Of  Injury,  see  "Negligence,"  8  1. 

PUBLICATION. 

Service  of  process,  see  "Process,"  8  !• 


3y  m 
?  6. 


PUBLIC  IMPROVEMENTS. 

municipalities,  see  "Municipal  Corporations," 

PUBLIC  LANDS. 

8  1.    Survey  and  disposal  of  lands  of 
United  States. 

Under  Rev.  St  1879,  88  671.  6205,  a  deed  of 
swamp  land  by  the  commissioner  by  order  of 
court  vests  title.— Elliott  v.  Bufflngton  (Mo.)  408. 

Proof  that  a  person  bought  the  title  to  swamp 
land  from  a  county  is  tantamount  to  proof  of  a 
sale  by  the  county  court.— Elliott  v.  Bufflngton 
(Mo.)  408. 
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8  2.  Disposal  of  land*  of  tie  states. 

A  state  land  commissioner  has  no  authority 
to  issue  a  donation  certificate  to  land,  pend- 
ing a  suit  by  the  state  to  foreclose  a  tax  lien 
thereon.  —  St.  Louis  Refrigerator  &  Wooden 
Gutter  Co.  v.  Langley  (Ark.)  68. 

Sand.  &  H.  Dig.  8  699,  making  an  after-ac- 
qnired  title  of  any  "person,"  having  executed 
a  deed  purporting  to  convey  a  fee,  pass  to  the 
grantee,  does  not  apply  to  conveyances  by  the 
state.— St.  Louis  Refrigerator  &  Wooden  Gut- 
ter Co.  v.  Langley  (Ark.)  68. 

A  donation  deed  by  the  state  land  commission- 
er is  merely  a  quitclaim,  conveying  only  such 
title  as  the  state  has  when  it  is  executed.— St. 
Louis  Refrigerator  &  Wooden  Gutter  Co.  v 
Langley  (Ark.)  C8. 

A  patent  is  not  void  which  excludes  prior  grants 
without  identifying  or  describing  them. — Breath- 
itt Coal,  Iron  &Xumber  Co.  v.  Strong  (Ky.) 
189. 

Fraud  in  obtaining  a  grant  of  land  from  the 
state  cannot  be  urged  where  the  grant  is  not  as- 
sailed for  fraud  in  the  petition.— Duffleld  v. 
Spence  (Tenn.  Ch.  App.)  492. 

A  grant  based  on  a  valid  special  entry  relates 
back  to  and  covers  the  land  embraced  in  the 
entry.— Duffleld  v.  Spence  (Tenn.  Ch.  App.)  492. 

Under  Act  1829,  c.  85,  8  1,  the  state  is  the 
only  one  that  can  complain  that  a  person  obtained 
more  than  5.000  acres  under  his  state  grant— 
Duffleld  v.  Spence  (Tenn.  Ch.  App.)  492. 

Under  Act  March  25,  1897,  lands  sold  by  the 
state  can  be  forfeited  for  nonpayment  of  inter- 
est theretofore  accruing. — Waggoner  v.  Flack 
(Tex.  Sup.)  330. 

Failure  to  comply  with  Rev.  Civ.  St.  art.  4218 j, 
held  not  cured  by  the  fact  that  the  land  was 
afterwards  classified  so  that  the  attempt  to 
comply  would,  if  made  later,  have  been  a  com- 
pliance.— Gracey  v.  Hendrix  (Tex.  Sup.)  846. 

Former  classification  of  agricultural  school  land 
at  $2  per  acre  held  not  affected  by  Gen.  Laws 
1897,  p.  184,  c.  129,  prohibiting  such  land  to  be 
sold  at  less  than  $x.o0 '  per  acre.— Gracey  v. 
Hendrix  (Tex.  Sup.)  846. 

An  inchoate  right  to  a  patent  for  a  disputed 
tract  of  land  may  be  abandoned  by  filing  new  sur- 
veys excluding  such  tract  and  including  another, 
and  obtaining  a  patent  thereunder.— Wise  Coun- 
ty Coal  Co.  v.  Phillips  (Tex.  Civ.  App.)  331. 

It  is  not  necessary  to  tender  subsequent  in- 
stallments where  the  commissioner  of  the  land 
office  has  refused  the  first  installment,  and  re- 
jected the  application  in  favor  of  a  rival  appli- 
cant.—Willoughby  v.  Townsend  (Tex.  Civ.  App.) 
335. 

Evidence  held  to  support  a  finding  that  a  per- 
son was  a  bona  fide  actual  settler  on  land,  and 
that  he  desired  to  purchase  it  for  a  home. — 
Willoughby  v.  Townsend  (Tex.  Civ.  App.)  335. 

An  affidavit  held  to  comply  with  a  statute  re- 
quiring purchaser  of  school  lands  to  accompany 
his  application  with  an  affidavit  that  he  desires 
to  purchase  the  land  for  a  home. — Willoughby 
v.  Townsend  (Tex.  Civ.  App.)  335. 

The  fact  that  an  affidavit  accompanying  an  ap- 

glication  to  purchase  school  lands  was  made  on 
unday  does  not  invalidate  the  title  acquired  pur- 
suant to  such  application.— Willoughby  v.  Town- 
send  (Tex.  Civ.  App.)  335. 

The  disability  of  minority  cannot  be  urged  by 
one  seeking  to  purchase  school  lands  after  com- 
missioner has  awarded  them  to  a  minor. — 
Wentherford  v.  McFadden  (Tex.  Civ.  App.)  548. 

A  sale  of  school  survey  land  by  state  to  T. 
in  1892  was  canceled  in  1895,  but  the  land  was 
never  placed  on  market  again.  J.  then  settled 
on  it,  and  applied  to  purchase  it,  but  his  appli- 
cation was  rejected  and  he  removed.  Held, 


that  J.'s  settlement  and  application  did  not 
amount  to  a  resale,  within  the  meaning  of  Laws 
1897,  pp.  113,  160— Kurtzman  v.  Blackwell 
(Tex.  Civ.  App.)  659. 

Sale  by  state,  in  1892,  of  school  survey  land 
as  isolated,  under  laws  then  existing,  held  val- 
idated by  Laws  1897,  pp.  113,  160,  an  act  val- 
idating sales  of  isolated  sections  of  public  lands, 
although  the  land  sold  was  not  contiguous  to  its 
alternate,  and  not  isolated  at  the  time  of  the 
sale,  but  became  isolated  after  sale,  and  before 
passage  of  law.— Kurtzman  v.  Blackwell  (Tex. 
Civ.  App.)  659. 

One  who  settled  on  an  isolated  section  of 
school  survey  land  before  the  passage  of  Laws 
1897,  pp.  113,  160,  validating  sales  of  isolated 
sections,  held  not  a  purchaser  of  the  land,  within 
the  meaning  of  the  law.— Kurtzman  v.  Black- 
well  (Tex.  Civ.  App.)  659. 

A  purchaser  of  school  lands  may  employ  an 
agent  to  present  his  application. — Sweet  v. 
Slough  (Tex.  Civ.  App.)  854. 

Evidence  showing  that  plaintiff,  the  day  before 
she  made  application  to  purchase  as  an  actual 
settler  on  state  school  land,  picked  out  a  place 
for  a  house,  and  that  no  one  was  occupying  the 
land,  and  there  were  no  improvements,  is  insuf- 
ficient to  show  that  plaintiff  was  an  actual  set- 
tler when  she  made  ner  application. — Renner  v. 
Peterson  (Tex.  Civ.  App.)  867. 

An  application  to  purchase  school  lands,  where 
in  compliance  with  the  act  of  1895,  is  good,  un- 
der the  amendatory  act  of  1897. — Abilene  live- 
stock Co.  v.  Guinn  (Tex.  Civ.  App.)  885. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  8  L 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUNITIVE  DAMAGES. 

See  "Damages,"  8  3. 

QUASHING. 

Indictment  or  information,  see  "Indictment  and 
Information,"  8  3. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  {  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
g  21;  "Homicide,"  8  10.  ' 

QUIETING  TITLE 

{  1.    Proceedings  and  relief. 

A  bill  held  properly  dismissed  by  the  chancel- 
lor without  prejudice  to  bringing  a  suit  in  the 
proper  court,  though  the  cause  might  have  been 
transferred  to  law  docket  in  accordance  with 
Sand.  &  H.  Dig.  8  6121.— Burke  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  (Ark.)  458. 

,  RAILROADS. 

See  "Street  Railroads." 

Carriage  of  goods  and  passengers,  see  "Carriers." 

8  1.   Control  and  regulation  In  general. 

Attempted  exercise  by  railroad  commission  of 
power  not  conferred  on  it  held  subject  to  collat- 
eral attack.— Davis  v.  San  Antonio  &  G.  S.  Ry. 
Co.  (Tex.  Sup.)  324. 

Railroad  commission  cannot  authorize  or  pro- 
hibit issuance  of  stock,  nor  annul  shares  once 
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issued  and  delivered.— Davis  t.  San  Antonio  & 
G.  S.  Ry.  Co.  (Tex.  Sup.)  334. 

i  1%.  Construction,     maintenance,  and 
equipment. 

The  lien  for  labor  and  material  expended  in 
constructing  a  railroad  conferred  by  Rev.  St. 
1889,  c.  102,  art.  4,  held  to  cover,  with  the 
right  of  way,  a  company's  railroad  within  the 
state,  whatever  the  stage  of  its  construction, 
length  of  route,  or  number  of  counties  in  which 
it  is  located.— Bethune  v.  Cleveland,  St.  L.  & 
K.  C.  Ry.  Co.  (Mo.)  465. 

That  no  provision  is  made  for  a  lien  on  the 
franchise  for  the  labor  done  on  a  railroad,  and 
for  Its  enforcement,  affords  no  ground  for  a 
refusal  to  enforce  the  lien  against  the  compa- 
ny's tangible  property,  as  provided  by  Rev.  St. 
1889,  c.  102,  art.  4— Bethune  v.  Cleveland,  St. 
L.  &  K.  C.  Ry.  Co.  (Mo.)  465. 

The  requirement  of  Rev.  St.  1889,  c.  102,  art. 
4,  in  relation  to  the  special  fi.  fa.  authorized 
thereby  to  satisfy  a  lien  against  a  railroad  for 
labor,  held  not  to  preclude  the  sale  of  a  railroad 
as  a  whole  because  it  is  not  within  the  limits 
of  a  single  county.— Bethune  v.  Cleveland,  St  L. 
&  K.  C.  Ry.  Co.  (Mo.)  465. 

A  description  of  the  property  in  the  judgment 
in  an  action  to 'enforce  a  lien  on  a  railroad  for 
labor  which  complies  with  Rev.  St,  1889,  c.  102, 
art  4,  held  sufficient.— Bethune  v.  Cleveland, 
St.  L.  &  K.  C.  Ry.  Co.  (Mo.)  466. 

In  view  of  Rev.  St.  1889,  c.  102,  art.  4,  held, 
that  it  was  proper  not  to  render  a  personal  judg- 
ment against  the  railroad  company  in  action  by 
a  subcontractor  to  enforce  a  lien.— Bethune  v. 
Cleveland,  St  L.  &  K.  O.  Ry.  Co.  (Mo.)  463. 

Evidence  of  the  value  of  rents  before  and 
after  permanent  injury  to  the  realty  held  ad* 
missible  to  show  depreciation. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  O'Connor  (Tex.  Civ. 
App.)  511. 

In  issue  to  determine  injury  from  construc- 
tion of  railroad,  evidence  of  effect  on  property 
of  another  from  presence  of  ' railroad  in  street 
held  inadmissible.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  O'Connor  (Tex.  Civ.  App.)  511. 

On  issue  of  damages  from  construction  of 
railroad,  evidence  that  city  had  not  graded 
street  in  front  of  it  on  account  of  the  railroad 
lield  inadmissible.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  O'Connor  (Tex.  Civ.  App.)  511. 

Under  issue  alleging  that  plaintiffs  axe  joint 
owners  of  equal  interests  it  cannot  be  shown 
that  one  owns  more  than  half  the  land.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  t.  O'Connor 
(Tex.  Civ.  App.)  611. 

Evidence  that  plaintiff  could  get  only  $150 
for  the  land  immediately  after  the  railroad  was 
built  held  admissible.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  O'Connor  (Tex.  Civ.  App.)  511. 

Interest  may  be  allowed  from  time  of  injury 
on  the  amount  by  which  value  of  the  property 
is  diminished  by  a  wrongful  injury. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  T.  O'Connor  (Tex. 
Civ.  App.)  511. 

i  2.    Sales,  leases,  traffic  contracts,  and 
consolidation. 

A  contract  between  a  bridge  company  and  vari- 
ous railroad  companies  construed,  and  one  of 
the  contracting  railroad  companies  held  to  be  en- 
titled to  recover  tolls  paid. — Louisville  Bridge  Co. 
v.  Louisville  &  N.  R.  Co.  (Ky.)  185. 

Where  several  companies  were  jointly  using 
a  passenger  depot,  evidence  held  not  to  show  that 
when  extensive  improvements  were  made  one  of 
the  companies,  holding  a  lease,  purchased  an  in- 
terest in  the  depot  and  land. — East  Tennessee,  V. 
&  G.  Ry.  Co.  v.  Nashville,  C.  &  St  L.  Ry.  Co. 
(Tenn.  Ch.  App.)  202. 

Where  a  depot  is  owned  by  several  companies 
jointly  with  right  in  another  to  a  joint  use,  one 


of  them,  on  ceasing  to  use  it,  cannot  have  it 
sold,  and  proceeds  divided,  or  have  the  whole 
matter  settled  as  partnership  concern.— East  Ten- 
nessee, V.  &  G.  Ry.  Co.  v.  Nashville,  C.  &  St. 
L.  Ry.  Co.  (Tenn.  Ch.  App.)  202. 

i  3.  Receivers. 

Receiver's  sale  of  road  on  condition  held  not 
to  cancel  rights  of  stockholders  so  as  to  prevent 
a  review  of  judgment  enjoining  them  from  vot- 
ing the  stock  because  illegal.— Davis  v.  San  An- 
tonio &  G.  S.  Ry.  Co.  (Tex.  Sup.)  324. 

S  4.  Operation. 

A  verdict  for  plaintiff  for  the  killing  of  a  horse 
by  an  engine  held  not  sustained  by  the  evidence. 
—Kansas  City,  Ft  S.  &  M.  Ry.  Co.  t.  King 
(Ark.)  319. 

Railroad  held  not  liable  to  trespasser  on  the 
track,  except  for  negligence  after  discovering 
him.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bolton  (Ind. 
T.)  1085. 

Evidence  held  not  to  show  negligence  in  tail- 
ing to  stop  a  train  in  time  after  discovery  of 
trespasser  on  the  track.— Gulf,  C  &  S.  F.  By. 
Co.  v.  Bolton  (Ind.  T.)  1085. 

It  was  error  to  instruct  the  jury  that  it  was 
the  duty  of  defendant  to  use  and  exercise  "the 
highest  degree  of  care"  in  running  and  operat- 
ing its  trains  within  the  limits  of  a  city.— 
Southern  Ry.  Co.  v.  Barbour  (Ky.)  159. 

Evidence  held  insufficient  to  show  that  a  rail- 
road company  was  negligent  in  running  over  a 
man  on  a  bridge.— Coatney  v.  St  Louis  &  S.  F. 
Ry.  Co.  (Mo.)  1036. 

The  destruction  of  the  sight  of  plaintiff's  eye 
by  a  cinder  which  escaped  from  a  passing  en- 
gine held  to  be  due  to  the  company's  negli- 
gence.— Texarkana  &  Ft.  S.  Ry.  Co.  v.  O'Kel- 
leher  (Tex.  Civ.  App.)  54. 

Testimony  of  experienced  railroad  man  that 
fireman  on  inside  of  curve  would  have  better 
view  of  track  than  engineer  on  opposite  side  held 
competent.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Clark  (Tex.  Civ.  App.)  276. 

Parents  are  not  hampered  in  the  use  of  their 
home  by  its  being  near  a  railroad.  Hence  they 
are  not  negligent  in  placing  their  child  in  its  cra- 
dle in  a  place  where  its  clothing  might  be  ignited 
by  sparks  from  a  passing  engine. — Gulf,  C.  &  &. 
F.  Ry.  Co.  v.  Johnson  (Tex.  Qv.  App.)  53L 

RAPE. 

S  1.    Offenses  and  responsibility  there- 
for. 

Sexual  intercourse  with  a  female  of  weak 
mind  held  by  force,  within  Rev.  St  1889,  S 
3480.— State  v.  Williams  (Mo.)  88. 

Three  persons  may  be  jointly  indicted  for  rape, 
where  two  of  them  assisted  the  third. — State  t. 
Harris  (Mo.)  481. 

One  having  carnal  knowledge  of  a  child  un- 
der 14  years  old  is  guilty  of  rape,  though  she- 
consented  and  no  force  was  used.— State  v.  Er- 
nest (Mo.)  688. 

Under  Pen.  Code,  art  608,  one  may  be  guilty 
of  an  assault  with  intent  to  rape  a  child  under 
15  years  old,  though  she  consented  to  sexual 
intercourse.— Croomes  v.  State  (Tex.  Cr.  App.> 
924. 

One  is  guilty  of  an  assault  with  intent  to  rape 
a  child  under  15  years  of  age.  where  he  has 
slightly  touched  her  person  while  intending  to 
have  carnal  intercourse  with  her. — McAvoy  v. 
State  (Tex.  Cr.  App.)  928. 

S  2.    Prosecution  and  punishment. 

In  a  prosecution  for  rape,  an  instruction  for 
the  state,  which  called  the  jury's  attention  to 
evidence  bearing  on  the  question  whether  the 
offense  was  committed,  though  possibly  objec- 
tionable for  singling  out  specific  facts,  held 
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RELEASE 

See  "Accord  and  Satisfaction";  "Payment." 
Of  mortgage,  see  "Mortgages,"  {  6. 

{  1.    Pleading;,  evidence,  and  province  of 
court  and  jury. 

Evidence  held  sufficient  to  sustain  a  cancella- 
tion of  a  release  of  a  cause  of  action  for  slan- 
der.—Courtney  v.  BlackweU  (Mo.)  668. 

Evidence  held  not  to  show  an  affirmance  of  a 
release  precluding  a  cancellation  thereof. — Court- 
ney v.  BlackweU  (Mo.)  668. 

RELEVANCY. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  t  6. 


Of  cause  on  a; 
and  Error,1 


REMAND. 

1  or  writ  of  error,  see  "Appeal 


26. 


REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 
i  2. 

{  1.    Origin,  nature,  and  subject  of  con- 
troversy. 

Admission  that  amendments  to  a  city  charter 
were  unconstitutional  does  not  eliminate  the 
question  so  as  to  prevent  supreme  court  taking 
jurisdiction.— State  ex  rel.  Ridge  v.  Smith  (Mo.) 
713. 

RENT. 

See  "Landlord  and  Tenant,"  §  8> 

REPEAL 

Of  Btatute,  see  "Statutes,"  g  5. 


REPLEVIN. 


§  i. 


Liabilities  on  bonds  and  undertak- 
ings. 

In  the  absence  of  proof  of  the  value  of  proper- 
ty at  the  time  of  trial,  its  value  will  be  presumed 
to  be  the  same  as  when  replevied. — Monday  v. 
Vance  (Tex.  Civ.  App.)  340. 

Plaintiff,  having  alleged  the  value  of  the  prop- 
erty, is  not  entitled  to  judgment  on  defendant  s 
replevin  bond  exceeding  the  sum  alleged. — Mon- 
day v.  Vance  (Tex.  Civ.  App.)  346. 

REPORT. 

Conclusiveness  of  referee's  report,  see  "Refer- 
ence," f  L 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial,"  $  6. 

  in  criminal   prosecutions,   see  "Criminal 

Law,"  i  23. 

RESCISSION. 

Of  contract,  see  "Contracts,"  i  2. 

—  for  sale  of  goods,  see  ''Sales,"  §  3. 

—  for  sale  of  laDd,  see  "Vendor  and  Purchas- 
er," i  3. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence."  I  3. 
In  criminal  prosecutions,  see  "Criminal  law," 
!  6. 


RES  JUDICATA. 

See  "Judgment,"  §§  9,  10. 

RESTRAINT  OF  TRADE. 

Contracts  in  restraint  of,  see  "Contracts,"  {  1. 

RETURN. 

Of  election,  see  "Elections,"  J  3. 

Of  execution,  see  "Execution,"  §  4. 

Of  garnishment  process,  see  "Garnishment,"  {  3. 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error";  "Criminal  Law."  K 

29-33. 

Of  certiorari  proceedings,  see  "Certiorari,"  §  1. 

REVOCATION. 

Of  will,  see  "Wills,"  {  2. 

RIOT. 

See  "Unlawful  Assembly." 


RISKS. 

e,  see  "Mi 

ROADS. 


Assumed  by  employe,  see  "Master  and  Servant," 
t  0. 


See  "Highways." 


ROBBERY. 

Charge  Tuld  not  prejudicial  to  defendant, 
though  not  authorised  by  the  evidence.— Ford  v. 
State  (Tex.  Cr.  App.)  935. 

Charge  that  burden  was  on  the  state  to  show 
falsity  of  defendant's  explanation  of  possession 
Tield  unnecessary.— Ford  v.  State  (Tex.  Cr.  App.) 
935. 

SALES. 

See  "Vendor  and  Purchaser." 
On  execution,  see  "Execution,"  I  3. 
On  foreclosure  of  mortgage,  see  "Mortgages," 
*  7. 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

Of  property  of  decedent  under  order  of  court,  see 

"Executors  and  Administrators,"  §  4. 
Receiver's  sales,  see  "Receivers,  (  2. 
Tax  sales,  see  "Taxation,"  i  4. 

J  1.  _  Requisites   and  validity    of  con- 
tract. 

A  letter  from  defendant  replying  to  plaintiff's 
request  for  quotation  of  prices  for  "ten  car  loads 
of  Mason  green  jars"  was  a  present  offer  br 
defendants,  the  immediate  acceptance  of  which 
closed  the  contract,  and  defendants  could  not 
then  withdraw  the  offer. — Fairmount  Glass 
Works  v.  Grunden-Martin  Woodenware  Co. 
(Ky.)  196. 

I  2.   Construction  of  contract. 

The  stipulation  in  the  acceptance  that  the 
goods  should  be  "strictly  first  auality"  did  n»: 
constitute  an  addition  to  the  offer.— Fairmount 
Glass  Works  v.  Grunden-Martin  Woodenware 
Co.  (Ky.)  196. 

It  is  immaterial  that  the  quantity  of  each  size 
of  the  jars  was  not  fixed,  as  the  offer  to  sell  the 
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different  sizes  at  different  prices  gave  the  pur- 
chaser the  right  to  name  the  quantity  of  each 
size.— Fairmonnt  Glass  Works  v.  Grunden-Mar- 
tin  Woodenware  Oo.  (Ky.)  196. 

As  the  offer  was  to  ship  not  later  than  May 
loth,  the  buyer  had  the  right  to  accept  the 
goods  to  be  delivered  on  different  days  prior  to 
that  time.— Fairmount  Glass  Works  v.  Grunden- 
Martin  Woodenware  Co.  (Ky.)  196. 

As  the  expression  "ten  car  loads"  has  a  definite 
meaning  In  the  trade,  it  was  a  sufficient  specifi- 
cation of  the  quantity  sold.— Fairmount  Glass 
Works  v.  Grunden-Martin  Woodenware  Co. 
(Ky.)  196. 

i  3.   Modification  or  rescission  of  con- 
tract. 

Repudiation  by  seller  of  unauthorized  condi- 
tions entered  into  by  his  broker  held  to  author- 
ize refusal  of  purchaser  to  accept  the  goods. — 
Jackson  v.  Butler  (Tex.  Civ.  App.)  1095. 

!  4.    Operation  and  effect. 

Where  goods  were  to  be  delivered  to  the  buyer 
at  N.,  their  delivery  to  a  carrier,  consigned  to 
the  buyer  at  N.,  did  not  pass  title.— Miller  v. 
Somerset  Cedar  Post  &  Lumber  Co.  (Ky.)  615. 

Where  a  crop  of  corn  is  sold  at  a  certain 

Srice  per  barrel,  and  the  vendee  is  to  gather, 
aul,  and  have  it  weighed  before  receiving  cred- 
it for  the  price,  title  does  not  pass  until  it  has 
been  gathered,  weighed,  and  delivered.— Par- 
man  v.  Marshall  (Tenn.  Ch.  App.)  116. 

§  5.    Remedies  of  seller. 

Where  the  buyer  of  logs  had  the  right  to  in- 
spect them  when  tendered,  the  title  did  not  pass 
until  the  logs  were  accepted;  and  the  measure 
of  damages  for  the  buyer  s  refusal  to  take  the 
logs  is  the  difference  between  the  price  agreed 
to  be  paid  for  the  logs  at  the  time  and  place  of 
delivery,  and  the  sum  for  which  the  seller  could, 
by  reasonable  effort,  have  sold  the  logs  after  the 
buyer  failed  to  take  them. — Singer  Mfg.  Co.  v. 
Cheney  (Ky.)  813. 

i  6.    Remedies  of  buyer. 

The  buyer  cannot  have  an  abatement  of  the 
price  for  breach  of  verbal  representations  made 
at  the  time  of  the  sale,  where  the  contract  was  in 
writing,  and  there  was  no  fraud.— Worland  v.  Se- 
erest  (Ky.)  445. 

SATISFACTION. 

See  "Accord  and  Satisfaction";  "Payment" 

SCHOOL  LANDS. 

See  "Public  Lands,"  §  L 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

|  1.    Publle  schools. 

Under  Ky.  St.  §  1495,  there  must  be  a  regis- 
tration of  the  qualified  voters  of  a  city  of  the 
fourth  class  before  an  election  can  be  held  there- 
in to  establish  a  graded  school,  and  levy  a  tax 
therefor.— Bailey  v.  Figeley  (Ky.)  424. 

The  county  court  has  no  jurisdiction  to  direct 
the  holding  of  an  election  to  establish  a  graded 
school  in  a  city  of  the  fourth  class.— Bauey  v. 
Figeley  (Ky.)  424. 

Under  Ky.  St  §§  4464,  4489,  a  city  of  the 
fourth  class  cannot  be  included  with  outlying  ter- 
ritory for  the  purpose  of  establishing  a  graded 
school.— Bailey  v.  Figeley  (Ky.)  424. 

The  averment  that  a  common-school  district 
was,  at  the  time  of  the  execution  of  the  obliga- 
tion sued  on,  indebted  in  excess  of  the  constitu- 
tional limit  is  not  good;  it  being  necessary  to 
allege  the  amount  of  the  indebtedness  and  the 
amount  of  taxable  property  in  the  district  so 


that  the  court  may  determine  whether  the  limit 
has  been  exceeded.— Perry  v.  Brown  (Ky.)  457. 

The  provision  of  Const.  Ky.  §  157,  that  no 
taxing  district  shall  be  authorized  to  become 
indebted  to  an  amount  exceeding  in  any  year 
the  income  and  revenue  provided  for  such  year, 
without  the  assent  of  two-thirds  of  the  voters 
thereof,  applies  to  common-school  districts.— Per- 
ry v.  Brown  (Ky.)  457. 

School'  trustees  are  estopped  to  plead  nonlia- 
bility on  their  personal  guaranty  of  a  debt  cre- 
ated by  them  on  behalf  of  the  district  on  the 
ground  that  the  district  had  no  power  to  create 
the  debt  because  its  indebtedness  already  ex- 
ceeded the  constitutional  limit,  as  they  are  con- 
clusively presumed  to  have  known  that  fact- 
Perry  v.  Brown  (Ky.)  457. 

Railroads  cannot  be  assessed  for  graded-school 
purposes  by  an  assessor  appointed  by  the  school 
board.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Commonwealth  (Ky.)  568. 

Where  circuit  court  finds  school  tax  illegal,  it 
has  no  power  to  revise  the  levy  of  county  court. 
—State  ex  rel.  Brumbaugh  v.  Kansas  City,  St 
J.  &  C.  B.  R.  Co.  (Mo.)  479. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  4. 

SEDUCTION. 

f  1.    Criminal  responsibility. 

Bill  of  exceptions  "held  to  show  materiality  of 
evidence.— Creighton  v.  State  (Tex.  Cr.  App.) 
910. 

Evidence  "held  admissible,  as  tending  to  show 
lack  of  chastity  of  prosecutrix. — Creighton  v. 
State  (Tex.  Or.  App.)  910. 

.  SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§  28. 

SEPARATE  ESTATE 

Of  married  women,  see  "Husband  and  Wife," 
IS. 

SET-OFF  AND  COUNTERCLAIM. 

§  1.    Nature  and  grounds  of  remedy. 

A  plea  in  reconvention  that  is  subject  to  ex- 
ception will  not  prevent  plaintiff  from  taking 
a  nonsuit.— Peters  v.  Chandler  (Tex.  Civ.  App.) 
281. 

5  2.  Subject-matter. 

A  claim  for  corn,  which  a  vendor  agreed  to 
deliver  to  the  vendee  for  interest  on  a  mortgage 
on  the  land,  may  be  asserted  as  a  set-off  in  an 
action  for  the  price. — Hoover  v.  Binkley  (Ark.) 
73. 

A  claim  for  corn  which  a  vendor  agreed  to 
deliver  to  the  vendee  for  interest  on  a  mortgage 
on  the  land  is  not  a  counterclaim,  under  Sand. 

6  H.  Dig.  |  723,  in  an  action  to  enforce  the 
contract  of  sale. — Hoover  v.  Binkley  (Ark.)  73. 

Where  a  judgment  has  been  superseded,  and  an 
appeal  therefrom  is  pending,  it  cannot  be  plead- 
ed as  a  set-off.— Yarborougn  v.  Fitzpatrick  (Ky.) 
172. 

A  note  executed  by  S.  to  W.  cannot  be  set 
off  by  S.  with  a  judgment  against  the  wife  of 
W.— Shields  v.  Stark  (Tex.  Civ.  App.)  540. 


See  "Accord 
"Release." 


SETTLEMENT. 

and  Satisfaction";  "Payment"; 
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By  executor  or  administrator,  Bee  "Executors 

and  Administrators,"  5  5. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of," 

S  2. 

SHERIFFS  AND  CONSTABLES. 

$  1.   Powers,  duties,  and  liabilities. 

The  plaintiffs  in  an  execution,  in  an  action 
upon  an  indemnifying  bond  executed  by  them, 
in  which  the  property  levied  on  and  sold  under 
the  execution,  by  their  direction,  is  claimed  by 
the  debtor  to  have  been  exempt,  are  estopped 
to  deny  that  he  was  the  owner  of  the  property. 
—Sharp  v.  Wood  (Ky.)  16. 

It  being  alleged  in  the  petition,  and  not  de- 
nied, that  plaintiff  was  the  owner  of  the  prop- 
erty sold  under  the  execution,  the  action  cannot 
be  defeated  by  proof  that  his  wife  owned  the 
property. — Sharp  v.  Wood  (Ky.)  15. 

Under  Ky.  St.  c.46,  art.  18,  which  operated 
to  repeal  the  provisions  of  the  Civil  Code  of  Prac- 
tice on  that  subject,  the  jurisdiction  of  an  action 
against  a  sheriff  for  failure  to  discharge  his  duty 
under  an  execution  is  vested  in  the  courts  of  the 
county  in  which  the  judgment  was  rendered.— 
Ingram  v.  Turner  (Ky.)  148. 

A  sheriff  holding  the  proceeds  of  an  attach- 
ment sale  cannot  be  adjudged  guilty  of  a  wrong 
for  not  paying  the  claim  of  an  attaching  credit- 
or until  the  court  orders  him  to  pay  and  he  re- 
fuses.— State  ex  rel.  Burnham  v.  Hickman  (Mo.) 
680. 

SLANDER. 

See  "Libel  and  Slander." 


SPECIAL  LAWS. 

See  "Statutes,"  {  2. 

SPECIFIC  PERFORMANCE. 

f  1.    Proceedings  and  relief. 

In  a  suit  to  enforce  a  contract  for  a  sale  of 
mortgaged  lands,  evidence  held  to  show  that  the 
consideration  was  more  than  a  mere  assumption 
of  the  mortgage.— Hoover  v.  Binkley  (Ark.)  73. 

Letters  written  by  a  vendee  to  a  third  person 
subsequent  to  the  sale  held  inadmissible  to 
show  terms  of  sale,  being  no  part  of  the  res 
gestae.— Hoover  v.  Binkley  (Ark.)  73. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STATEMENT. 

By  witness  Inconsistent  with  testimony,  see 
"Witnesses,"  {  4. 

Necessity  and  sufficiency  of  statement  of  facts 
on  appeal  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  31. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  if  8,  9. 

STATES. 

Public  lands,  see  "Public  Lands,"  f  2. 

§  1.     Government  and  officer*. 

A  joint  resolution  of  the  general  assembly  au- 
thorizing a  suit  against  the  stnte  is  valid.— Com- 
monwealth v.  Haly  (Ky.)  430. 

§  2.    Claims  against  state. 

Though  a  claim  was  payable  out  of  the  milita- 
ry fund  for  a  particular  year,  yet,  as  that  fund 
has  been  exhausted,  the  payment  of  a  judgment 
upon  the  claim  must  be  made  out  of  the  general 


funds  In  the  treasury.— Commonwealth  v.  Hab» 
(Ky.)  430. 

§  3.  Actions. 

Under  Acts  1847-48,  c.  195,  the  state  of  Geor- 
gia, owning  jointly  with  certain  railroad  com- 
panies a  depot  in  Tennessee,  can  be  sued  in  the 
courts  of  the  latter  state  by  the  other  owners 
seeking  to  obtain  a  sale  and  division  of  the  pro- 
ceeds—East Tennessee,  V.  &  G.  Ry.  Co.  v. 
Nashville,  C.  &  St.  L.  Ry.  Co.  (Term.  Ch.  App.) 


STATUTES. 

Laws    impairing   obligation   of   contracts,  see 

"Constitutional  Law,"  §  3. 
Of  limitations,  see  "Limitation  of  Actions,"  f  L 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

§  1.    Enactment,  requisites,  and  validity 
In  general. 

Const,  art.  3,  §3  29,  30.  requiring  an  enacting 
clause  to  all  bills,  and  that  no  law  shall  be  pass- 
ed except  by  bill,  do  not  apply  to  laws  passed  by 
joint  resolution.— Weekes  v.  City  of  Galveston 
(Tex.  Civ.  App.)  544. 

S  2.    General  and  special  or  local  laws. 

Acta  1897,  p.  208,  J  1,  prohibiting  combina- 
tion of  insurance  companies  for  regulating 
premiums,  but  excepting  companies  doing  busi- 
ness in  large  cities,  held  not  violative  of  Const, 
art.  4,  §  53,  inhibiting  the  passage  of  any 
local  or  special  law.— State  ex  rel.  Crow  x. 
2Etaa.  Ins.  Co.  (Mo.)  413;  Same  v.  American 
Cent.  Ins.  Co.,  Id. 

Laws  1897,  pp.  113,  160,  validating  sales  of 
certain  lands,  does  not  cut  off  rights  of  any 
one  accruing  subsequent  to  such  sales  and  prior 
to  its  passage.— Kurtzman  v.  Blackwell  (Tex. 
Civ.  App.)  659.  . 

Laws  1897,  pp.  113,  160,  validating  sales  of 
certain  lands,  held  not  in  violation  of  Const,  art. 
7,  |  4,  prohibiting  legislative  relief  to  school 
land. — Kurtzman  v.  Blackwell  (Tex.  Civ.  App.) 
059. 

i  3.    Subjects  and  titles  of  acta. 

Acta  25th  Leg.  p.  180,  J  1,  is  in  part  invalid, 
because  it  does  not  expressjpart  of  its  subject 
in  its  title.— Roby  v.  State  (Tex.  Or.  App.)  1114. 

§  4.    Amendment,  revision,  and  codifica- 
tion. 

Joint  resolution  of  March  8,  1879,  held  not  an 
amendment  of  Act  Feb.  2,  1856.— Weekes  v. 
City  of  Galveston  (Tex.  Civ.  App.)  544. 

{  5.    Repeal,  suspension,  expiration,  and 
revival. 

The  act  of  May  2, 1888.  known  as  the  "Parole 
Law,"  was  not  repealed  by  the  act  of  1898  cre- 
ating a  board  of  penitentiary  commissioners.— 
George  v.  Lillard  (Ky.)  798,  1011. 

Act  March  25,  1897,  relating  to  forfeiture  of 
public  lands,  held  not  to  repeal  Laws  1895,  p.  67, 
I  11,  referring  to  the  same  subject.— Waggoner 
v.  Flack  (Tex.  Sup.)  330. 

{  6.    Construction  and  operation. 

A  statute  will  not  be  construed  so  as  to  render 
it  unconstitutional  in  whole  or  in  part,  where  it 
can  reasonably  be  given  a  construction  giving 
it  effect  in  all  its  parts.— State  v.  Lancashire 
Fire  Ins.  Co.  (Ark.)  633. 

The  presumption  is  that  the  legislature  did  not 
intend  its  statutes  to  apply  to  acts  done  or 
contracts  made  outside  of  the  state,   not  ia 

any  way  affecting  persons  or  property  in  the 
state— State  v.  Lancashire  Fire  Ins.  Co.  (ArkJ 

633. 

The  construction  placed  on  an  act  by  the 
attorney  general,  known  to  the  legislature  be- 
fore its  passage,  held  not  conclusive  on  the  ques- 
tion of  legislative  intent. — State  ?.  Lancashire 
Fire  Ins.  Co.  (Ark.)  633. 
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Statutes  In  pari  materia  must  be  construed  to- 
gether, and  the  legislative  intention  apparent 
from  the  whole  body  of  the  enactments  must  be 
carried  into  effect— Board  of  Council  of  Dan- 
ville t.  Fiscal  Court  of  Boyle  County  (Ky.)  157. 


When  the  words  of  a  statute  are  not  explicit, 
the  intention  is  to  be  collected  from  the  context 
the  occasion  and  necessity  of  the  law.  the  mis- 
chief felt,  and  the  remedy  in  view.— Croomes  v. 
State  (Tex.  Cr.  App.)  924. 


UNITED  STATES. 

CONSTITUTION. 

Amend.  14,  |  1  .848 

Amend,  art.  7  1076 

STATUTES  AT  LARGE. 

1883,  March  1,  ch.  145.  28 
Stat.  695   1077.  1078 

1808,  June  13,  ch.  448,  30 
Stat.  448    242 

REVISED  STATUTES, 
f  5198    661 


CONSTITUTION. 

Art.  9,  J  8   319 

MANSFIELD'S  DIGEST. 

f  1655   1063 

8  2921,2955,2956.  .1067,  1068 

1  4754    957 

5108   1067,1068 

6148   1076 

5246    959 

5731.  Amended  by  Laws 

1887,  p.  1C7   71 

i  5760    71 

SANDEL  &  HILL'S 
DIGEST. 

|  699    68 

i  723    73 

55  743,  3713   459 

8  4565   1056 

f  6121    458 

If  6218,  6284  1060 

LAWS. 

1879,  p.  69   69 

1881,  p.  69,  J  11   68 

1887,  p.  167   71 

1887,  ch.  64   459 

1893,  p.  24   830 

1893,  ch.  172   459 

1899,  March  6.  Monopolies 

633,  638 

INDIAN  TERRITORY. 

COMPILED  LAWS  1892. 
Art.  10,  8  226   967 

KENTUCKY. 

CONSTITUTION. 

|  59    430 

§  144    435 

f  157    457 

i  163    308 

i  180    Nil 

§218    164 

$  231    430 

§241    18 

I  253    793 

CIVIL  CODE  OF  PRACTICE. 

S  25    489 

I  72  591,  617,  787 

|  113    615 

§  342    798 

§  426    819 

51  S.W.-76 


STATUTES  CONSTRUED. 

8  519    162 

8  006    578 

I  694,  gubsec.  3   18 

I  764    151 

CRIMINAL  CODE  OF 
PRACTICE. 

8  147    625 

GENERAL  STATUTES. 

Ch.  39,  art.  1,  S  1   593 

Ch.  57,  §  3   18 

STATUTES  1894. 

Ch.  46,  art.  18   148 

Ch.  52   161 

|§  82,  88   449 

*  212  ....566 

§  482    431 

8  571    620 

|  031    625 

§  883    620 

8  1130,  1136...   814 

1174    451 

1495    424 

1833    435 

1908    179 

2127    15 

|  2243,  2246  .•   788 

ii  2390,  2396   149 

2516    585 

2519    455 

2526    585 

2531    589 

8  2834    447 

8  3725    453 

8  3915    624 

88  4464,  448!)   424 

8  4069    567 

f  4833    163 

LAWS. 

1888,  p.  115   798 

1888,  ch.  876   435 

1893,  p.  948   788 

1894,  p.  176  167,  799 

1894,  p.  189   2 

1896,  p.  39   157 

1898,  p.  8   798 

MISSOURI. 

CONSTITUTION. 


Art.  4,  |  53. 
Art.  6,  i  12. 
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Art.  6,  88  30,  37,  40   716 

GENERAL  STATUTES  1865. 
Page  498,  5  25   751 

REVISED  STATUTES  1879. 

Ch.  21,  art  9  406 

SI  671,  6153,  6154,  6205. .  408 

REVISED  STATUTES  1889. 

Ch.  102,  art  4  465 

8  543    399 

8  2022    399,  712 

8  2024    399 

2114    101 

2130   1036 

8  2168.  2243   751 

2246   1036 

2253    678 


8  2262    421 

8  2303    473 

|  2304    679 

8  3470    89 

8  3480  88 
88  4067,'  4218; '4219.' 483 

8  4222    462 

§  4804    691 

8  4881    745 

8  6012    680 

SI  6092,  6099    716 

8  6772    412 

88  7553,  7555,  7557,  7679  98 

§8  7731,  7782   479 

LAWS. 

1895,  p.  91  1044 

1895,  p.  98   421 

1895,  p.  162   99 

1897,  p.  208,  8  1   413 

TENNESSEE. 

MILIJKEN  &  VERTREES' 
CODE. 

8  4565   1025 

SHANNON'S  CODE. 
8  5598   1025 

LAWS. 

1829,  ch.  85,  8  1   492 

1845-46,  ch.  1  202 

1847-48,  ch.  195   202 

1869-70,  ch.  78,  f  2  1025 

TEXAS. 

CONSTITUTION. 

Art.  1,  |8  17,  19   848 

Art.  3,  |S  29,  30,  36   544 

Art.  5,  f  21   656 

Art.  7,  {  4   659 

Art.  16,  S  51   874 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 

Art.  226    357 

Art.  404    903 

Art.  549    945 

Art.  621    217 

Art.  723   935,  954 

Art.  750    375 

Art.  768    246 

Art.  774    224 

Art  791    935 

Art.  823    217,  374 

Art.  887   373 

Art.  1024a  328,  536 

Art  1094    626 

PENAL  CODE  1895. 

Arts.  87,  90  1108 

Arts.  199,  200  1119 

Art.  289b   892 

Art.  309    879 

Art.  405   247,  248 

Arts.  608,  633,  634   924 

Art.  652    951 

Art.  653   961,  1106 

Art.  679    954 

ArtB.  718,  720  1106 

Art.  747,  subd.  2  220 

Art.  798    372 

Art.  877    245 
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REVISED  STATUTES  1895. 

Art.  186,  subd.  11   858 

Art.  200    48 

Arts.  331a,  331b   261 

Art.  635    382 

Art.  665    24 

Art.  1015    373 

Art.  1168    394 

Art.  1333.    Amended  by 

Laws  1899    330 

Arts.  1821,  1822   555 

Art.  2046    610 

Art.  2302    337 

Art.  2306    394 

Art.  2349    48 

Art.  2395    36 

Art.  2427    36 

Art   2601.    Amended  by 

Laws  1897,  p,  52   501 

Art  2957    503 

Art  3097    322 

Art  3207    661 

Art  3294    879 

Art.  3356   44 

Art.  3370    556 

Art.  3391    390 

Arts.  3909,  3984   932 

Art.  3964    892 


Art  4218J   846 

Art.  4346   1102 

Arts.  4584d,  4584g  324 

Art  4621    382 

Art.  4649    343 

Art  4875    623 

Art  4882    26 

Art.  4930   946,  947 

Art.  5311    856 

Art.  5313    870 

SAYLES'  CIVIL  STATUTES 
1888. 

Art.  1265    88 

SAYLES'  CIVIL  STATUTES 
1897. 

Art.  1188    883 

Art.  1239    553 

Art  1382    523 

Art.  2302    263 

Arts.  2495c,  2495d  656 

Arts.  3017,  3020  1089 

Arts.  3964-3970    46 

Art.  4617    341 

Arts.  5232c,  5232i  657 


CITY  CHARTERS. 

Houston.  Laws  1897,  pp. 
72,  73    642 

LAWS. 

1856.  Public  Lands  544 

1876,  pp.  17,  155  tMO 

1887,  p.  83,  ch.  99   659 

1889,  p.  50,  ch.  56   65!t 

1893,  p.  97  1126 

1895,  p.  63.    Amended  by 

Laws  1897.  p.  39   885 

1895,  p.  67,  J  11  330 

1897,  £  5  228,  229,  373 

1897,  p.  12,  §f  7,  22   353 

1897,  p.  39   885 

1897,  p.  44   46 

1897,  p.  52   502 

1897,  pp.  72,  73.  Houston 

City  Charter  642 

1897,  p.  113  65!) 

1897,  p.  130,  |  1  1114 

1897,  p.  132,  H  3,  9  657 

1807,  p.  160   659 

189T,  p.  184,  ch.  129  846 

1897,  p.  244,  ch.  165   502 

1897,  ch.  39   330 

1899.    Special   Issues  for 

Jury   330 


STIPULATIONS.  | 

Stipulation  construed,  and  "held  that  de- 
fendants could  not  amend  their  answer  there- 
under.—Robinson  v.  Belt  (Ind.  T.)  975. 

A  statement  in  a  motion  to  dismiss  a  .writ 
of  error  that  the  plaintiff  in  error  has  agreed  to 
pay  the  costs  of  prosecuting  the  appeal  and  writ 
of  error  will  not  be  considered,  as  the  statement 
is  ex  parte,  and  not  supported  by  an  agreement 
in  writing  signed  by  the  plaintiff  in  error.— Less 
v.  Ghio  (Tex.  Sup.)  502. 

STOCK. 

Right  of  corporation  to  purchase  its  own  stock, 
see  "Corporations,"  §  2. 

STREET  RAILROADS. 

See  "Railroads." 

§  1.    Resrnlatloa  and  operation.  ' 

It  was  the  duty  of  the  motonnan  to  use  the 
highest  degree  of  care  to  avoid  injury  to  a 
wheelman  in  a  public  street. — Louisville  Ry.  Co. 
v.  Blaydes  (Ky.)  820. 

One  who  was  unaccustomed  to  riding  a  bicy- 
cle was  not  guilty  of  contributory  negligence  in 
riding  in  a  public  street,  so  as  to  preclude  her 
from  recovering  for  an  injury  resulting  from  a 
collision  with  a  street  car,  where  she  lost  con- 
trol of  the  wheel,  and  ran  into  the  street  in 
which  the  car  was  moving. — Louisville  Ry.  Co. 
v.  Blaydes  (Ky.)  820. 

Failure  of  street-car  company  to  equip  its  car 
with  a  fender  which  would  have  prevented  the 
injury  complained  of  is  not  in  the  absence  of 
an  ordinance  or  statute  requiring  it,  negligence. 
— Hogan  v.  Citizens'  Ry.  Co.  (Mo.)  473. 

An  instruction  held  erroneous  as  failing  to  cm- 
■  body  therein  the  principle  that  defendant  would 
be  liable,  if,  after  the  discovery  by  defendant 
of  the  danger  in  which  the  child  was,  it  could, 
in  the  exercise  of  ordinary  care,  have  averted  the 
injury,  and  failed  to  do  so.— Hogan  Citizens" 
Ry.  Co.  (Mo.)  473. 

It  is  competent  for  an  experienced  motonnan 
to  testify  that  there  was  nothing  more  that  he 
could  have  done  to  avert  the  injury  that  was 
not  done,  and  such  testimony  does  not  preclude 


the  jury  from  finding  otherwise.— Hogan  v.  Citi- 
zens- Ry.  Co.  (Mo.)  473. 

One  who  alleges  negligence  in  running  a  street 
car  faster  than  is  allowed  by  ordinance,  on  fail- 
ure of  proof  on  that  point,  cannot  rely  on  com- 
mon-law negligence.— Hogan  v.  Citizens'  Ry.  Co. 
(Mo.)  473. 

Where  the  complaint  alleged  negligence  in  not 
ringing  the  bell,  and  the  evidence  showed  that 
the  bell  was  rung  twice,  an  instruction  that  if 
the  jury  found  from  the  evidence  that  the  bell 
was  rung,  they  must  find  for  the  defendant  on 
that  issue,  is  not  erroneous.— Hogan  v.  Citizens' 
Ry.  Co.  (Mo.)  473. 

STREETS. 

See  "Highways";  "Municipal  Corporations,"  H 
7,  8. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  f  3. 

SUBMISSION  OF  CONTROVERSY. 

An  order  submitting  a  cause  for  judgment  up- 
on exceptions  to  a  master  commissioner's  report, 
and  upon  the  whole  case,  will  be  regarded  as  sub- 
mitting the  grounds  for  an  attachment  there 
being  nothing  to  indicate  an  intention  to  except 
the  attachment  from  the  order  of  submission.— 
Rice  v.  People's  Bank  of  Adairville  (Ky.)  441. 

While  defendant  might  have  demanded  that 
the  attachment  be  tried  by  oral  evidence,  bo 
waived  this  right  by  failing  to  reserve  the  ques- 
tion when  the  order  of  submission  was  made- 
Rice  v.  People's  Bank  of  Adairville  (Ky.)  441. 


SUBSCRIPTIONS. 

A  subscription  held  not  binding  because  not  de- 
livered.—White  v.  Crosby  (Tex.  Civ.  A  pp.)  350. 


SUMMONS. 

See  "Process." 

Service  of  on  foreign  corporation,  see  "Corpora- 
tions," i  4. 
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SURETYSHIP. 

See  "Principal  and  Surety ." 

SURPRISE. 

Ground  for  new  trial,  see  "New  Trial,"  1 1. 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "Wills,"  f  3. 

SWAMP  LANDS. 

See  "Public  Lands,"  {  L 

SWINDLING. 

See  'Talse  Pretenses." 

TAXATION. 

Assessments  for  municipal  improvements,  see 

"Municipal  Corporations,"  §  6. 
For  school  purposes,  see  "Schools  and  School 

Districts,"  }  1. 

f  1.   liability  of  persons  and  property. 

Under  Kev.  St.  1889,  «  7553,  7555,  7557, 
"•>79,  requiring  that  lands  shall  be  assessed  in 
the  name  of  the  owner,  the  state's  lien  for  tax- 
es cannot  be  enforced  against  a  lessee  thereof. 
— State  ex  rel.  Ziegenhein  v.  Thompson  (Mo.) 
08. 

§  2.    Levy  and  assessment. 

Two  levies  may  be  made  in  one  year,  provided 
they  are  made  for  different  years.— Cincinnati, 
X.  O.  &  T.  P.  Ry.  Co.  v.  Commonwealth  (Ky.) 

r>68. 

Where  the  statute  requires  taxpayers  to  render 
inventory  of  their  property,  it  will  be  presumed 
a  taxpayer  furnished  the  description  on  the  tax 
roll.— Turner  v.  City  of  Houston  (Tex.  Civ. 
App.)  642. 

{  3.  Oolleetion  and  enforcement 
against  persona  or  personal  prop- 
erty. 

The  receiver  of  a  railroad  and  the  railroad 
company  may  be  joined  as  defendants  in  an 
notion  to  recover  taxes  on  the  railroad.— Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Common- 
wealth (Ky.)  568. 

A  petition  to  enforce  the  state's  lien  for 
taxes,  directed  against  the  lessee  of  lands  with- 
out previous  assessment  of  the  leasehold,  and 
no  averment  in  the  petition  of  the  nature  of  the 
lease,  the  length  of  the  term,  or  the  liability  of 
the  lessee  to  pay  the  taxes,  is  insufficient— 
State  ex  rel.  Ziegenhein  v.  Thompson  (Mo.)  98. 

Under  Acts  1897,  §§  8,  9  (Sayles'  Civ.  St.  arts. 
5232c,  5232i),  held,  the  assessor  and  clerk  were 
entitled  to  one  dollar  each  for  each  year  taxes 
were  delinquent.— State  v.  Wolfe  (Tex.  Civ. 
App.)  657. 

J  4.    Sale  of  land  for  nonpayment  of 


A  sale  of  land  to  the  state,  in  a  suit  to  fore- 
close a  tax  lien,  confers  no  title  which  can  be 
conveyed  by  a  donation  deed  until  after  the  ex- 
piration of  two  years.— St.  Louis  Refrigerator  & 
Wooden  Gutter  Co.  v.  Langley  (Ark.)  68. 

Under  Mansf.  Dig.  §1  5731,  5760,  as  amended 
by  Act  March  28,  1887,  a  delinquent  tax  list, 
filed  on  the  first  Monday  in  May,  held  not  pre- 
maturely filed.— Boles  v.  McNeil  (Ark.)  71. 

A  description  in  an  advertisement  for  sale 
of  land  for  taxes  held  sufficient. — Boles  v.  Mc- 
Neil (Ark.)  71. 

The  commissioner  of  state  lands  had  no  au- 
thority in  1886  to  sell  land  forfeited  to  the  state 


for  nonpayment  of  taxes  until  they  were  certi- 
fied to  him  by  the  county  clerk.— Muskegon 
Lumber  Co.  v.  Brown  (Ark.)  1056. 

After  land  has  been  sold  to  the  state  as  for- 
feited for  nonpayment  of  taxes,  it  is  not  sub- 

i'ect  to  sale  for  subsequent  taxes. — Muskegon 
number  Co.  v.  Brown  (Ark.)  1056. 

A  sale  of  lands  in  1872  for  delinquent  taxes, 
where  including  costs  other  than  the  cost  of 
advertising,  was  void. — Muskegon  Lumber  Co. 
v.  Brown  (Ark.)  1056. 

In  a  suit  to  enforce  the  state's  lien  for  taxes, 
held,  under  Rev.  St  1889,  §  2022,  the  order  of 
publication  must  describe  the  land. — Stewart  v. 
Allison  (Mo.)  712. 

Under  the  charter  of  city  of  Houston  (Sp. 
Laws  1897,  pp.  72,  73),  a  judgment  against  the 
property  owner  for  the  aggregate  of  the  taxes 
against  several  parcels  of  land,  with  a  fore- 
closure of  the  lien  therefor  upon  all  the  property 
in  gross,  is  valid.— Turner  v.  City  of  Houston 
(Tex.  Civ.  App.)  642. 

§  5.    Tax  titles. 

The  act  of  1879,  "to  provide  for  the  re- 
demption of  delinquent  lands,"  is  unconstitu- 
tional, nnd  deeds  made  under  it  are  void. — 
Tupy  v.  Kocourek  (Ark.)  69. 

In  a  suit  to  foreclose  a  tax  lien,  held,  the  court 
properly  refused  to  permit  a  defendant,  appear- 
ing without  service,  to  withdraw  his  answer.— 
Moss  v.  City  of  Rockport  (Tex.  Civ.  App,)  652. 

TELEGRAPHS  AND  TELEPHONES. 

§  1.   Regulation  and  operation. 

A  charge  which  assumes  that  it  is  negligence 
for  a  company  to  fail  to  notify  a  sender  of  a 
message  of  its  inability  to  deliver  it  is  erroneous. 
—Western  Union  Tel.  Co.  Davis  (Tex.  CSv. 
App.)  258. 

Complaint  for  failure  to  deliver  a  telegram,  the 
purpose  of  which  was  not  disclosed  on  its  face, 
held  to  state  a  cause  of  action.— Ward  v.  West- 
ern Union  Tel.  Co.  (Tex.  Civ.  App.)  259. 

Telegram  held  sufficient  to  notify  company 
that  proximate  result  of  failure  to  deliver  would 
be  to  deny  one  to  whom  it  is  sent  the  opportu- 
nity to  attend  his  mother's  funeral. — Western 
Union  Tel.  Co.  v.  Wilson  (Tex.  Civ.  App.)  521. 

Telegraph  company  held  to  have  had  notice 
that  the  purpose  of  a  message  was  to  delay 
funeral  of  the  wife  of  the  sender  until  his  ar- 
rival.—Jones  v.  Roach  (Tex.  Civ.  App.)  549. 

Receiver  of  telegraph  line  will  be  presumed  to 
have  authority  to  contract  to  transmit  a  message 
beyond  his  line.— Jones  v.  Roach  (Tex.  Civ.  App.) 

Recovery  for  delay  in  transmitting  message, 
whereby  plaintiff's  wife  was  buried  before  his 
arrival,  is  not  barred  on  the  ground  that  dam- 
ages are  speculative.— Jones  v.  Roach  (Tex.  Civ. 
App.)  549. 

TENANCY  IN  COMMON. 

f  1.    Mutual  rights,  duties,  and  liabili- 
ties of  co-tenants. 

An  agreement  with  owners  of  land  to  pay  a 
co-owner  for  looking  after  it  held  not  terminat- 
ed by  one  owner's  selling  his  interest — Cotton 
v.  Rand  (Tex.  Civ.  App.)  55. 

An  agreement  of  cestuis  que  trustent  to  pay 
an  agent  for  looking  after  their  land  held  not 
terminated  by  conveyance  of  the  land  by  the 
trustee.— Cotton  v.  Rand  (Tex.  Civ.  App.)  55. 

|  8.    Rights  and  liabilities  of  co-ten- 
ants as  to  third  persons. 

Where  plaintiff  held  a  lien  on  land  of  ten- 
ants in  common  for  services  performed  for 
them,  and  one  of  them  had  a  counterclaim,  held, 
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that  the  interest  of  aach  one  was  liable  for  his 
proportion,  less  the  counterclaim. — Cotton 
Band  (Tex.  Civ.  App.)  55. 

One  purchasing  the  interest  of  a  tenant  in 
common  held  to  take  it  subject  to  the  right  of 
a  co-tenant  to  enforce  a  claim  against  the  land 
for  services  in  looking  after  it— Cotton  v.  Rand 
(Tex.  CSv.  App.)  55. 

TERMINATION. 

Of  agency,  see  "Principal  and  Agent,"  f  1. 

TERMS. 

Of  courts,  see  "Courts,"  f  1. 

THEFT. 

See  "Larceny." 

THREATS. 

An  indictment  charging  threat  to  inflict  bodily 
injury  held  insufficient.— Tindale  v.  State  (Tex. 
Or.  App.)  373. 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

For  taking  appeal  or  suing  out  writ  of  error, 
see  "Appeal  and  Error,"  1  4. 

TITLE. 

Estoppel  to  assert  title,  see  "Estoppel,"  {  2. 
Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  }  4. 
Tax  titles,  see  "Taxation,"  {  5. 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  {  2. 

TORTS. 

See  "Fraud";  "Libel  and  Slander";  "Malicious 
Prosecution";  "Negligence";  "Trespass."  8  1. 

Civil  damages  from  sale  of  liquors,  see  "Intoxi- 
cating Liquors,"  8  4. 

TOWNS. 

See  "Municipal  Corporations." 

TRAFFIC  ARRANGEMENTS. 

Between  railroads,  see  "Railroads,"  g  2. 

TRANSITORY  ACTIONS. 

See  "Venue,"  f  1. 

TRESPASS. 

{  1.  Actions. 

A  homestead  entryman,  who  has  obtained  a 
receipt  from  the  receiver  of  the  land  office,  may 

sue  one  who  caused  the  land  to  be  washed 
away.— Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Clark  (Ind. 
T.)  i)t>2. 

Where  defendant  caused  land  entered  as  a 
homestead  to  be  washed  away,  held,  that  the 
entrvman's  damage  was  the  value  of  the  land. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Clark  (Ind.  T.) 
902. 


TRESPASS  TO  TRY  TITLE. 

S  1,    Right  of  action  and  defenses. 

Defendant,  specially  pleading  title  in  himself, 
cannot  defeat  a  recovery  by  proof  of  an  out- 
standing title,  not  pleaded.— Hayea  v.  Gallaher 
(Tex.  Civ.  App.)  280. 

The  allegations  of  an  answer  not  entitling  de- 
fendants to  affirmative  relief,  a  nonsuit  was 
properly  granted  on  motion  of  plaintiff. — Peten 
v.  Chandler  (Tex.  Civ.  App.)  281. 

Bond  conditioned  to  make  a  conveyance  on 
demand  held  not  a  conveyance  which  can  be 
pleaded  by  persons  not  connecting  themselves 
therewith  as  an  outstanding  title.— Caudle  v. 
Williams  (Tex.  Civ.  App.)  560. 

The  court  held  to  have  jurisdiction  to  adjust 
an  indebtedness  between  the  parties,  although 
the  amount  was  not  within  its  jurisdiction.— 
Kay  v.  Hathaway  (Tex.  Civ.  App.)  663. 

Defendant  cannot  defeat  plaintiff's  right  to 
possession  of  a  house  on  the  land  which  be 
was  to  have  on  payment  of  an  indebtedness, 
which  he  had  refused  to  pay,  by  asserting  a 
claim  of  homestead.— Kay  v.  Hathaway  (Tex. 
Civ.  App.)  663. 

Where  plaintiff  claims  as  an  actual  settler  on 
state  school  lands,  she  must  rely  upon  the 
strength  of  her  own  title,  -  and  the  burden  of 
proof  is  upon  her  to  show  that  she  was  an 
actual  settler  at  the  time  she  made  her  applica- 
tion.—Renner  v.  Peterson  (Tex.  Civ.  App.)  867. 

I  ft.  Proceedings. 

Refusal  to  postpone  the  hearing  of  a  motion 
for  new  trial  held  not  error.— Hayes  v.  Gallaher 
(Tex.  CSv.  App.)  280. 

A  cross  action  setting  up  plaintiff's  fraud  in 
obtaining  a  deed  to  the  land  under  an  execution 
sale,  and  setting  up  factB  in  regard  thereto  which 
incidentally  show  defendant's  title,  held  not  a 

Siecial  plea  of  title.— Campbell  v.  Antia  (Tex. 
iv.  App.)  343. 

In  an  action  to  try  title  Co  land,  a  cross 
action  attacking  plaintiffs  title  on  the  ground 
of  fraud  does  not  waive  a  plea  of  not  guilty.— 
Campbell  v.  Antia  (Tex.  Civ.  App.)  343. 

A  decree  awarding  each  party  to  a  suit  an 
undivided  half  interest  in  certain  land,  though 
recorded  before  the  partition,  held  admissible  to 
support  a  title  thereunder. — Campbell  v.  Antis 
(Tex.  Civ.  App.)  343. 

Where  the  land  described  in  plaintiff's  plead- 
ings is  not  that  embraced  in  her  chain  of  title, 
it  is  proper  to  direct  verdict  for  defendant— 
Bayers  v.  Davis  (Tex.  Civ.  App.)  520. 

Sureties  on  a  replevin  bond  given  by  occupant 
of  land  sequestered  in  trespass  to  try  title,  under 
Rev.  St.  art.  4875,  are  not  liable  for  coats  of 
suit. — Zimmerman  v.  Pearson  (Tex.  Civ.  App.i 
523. 

Sufficiency  of  evidence  to  identify  original 
patentee  to  land  determined. — Graham  v.  Bil- 
lings (Tex.  Civ.  App.)  645. 

Issue  of  plaintiff's  right  to  possession  by  rea- 
son of  defendant's  written  renouncement  there- 
of held  improperly  submitted,  where  only  the 
validity  of  the  renouncement  is  iu  dispute.— Gra- 
ham v.  Billings  (Tex.  Civ.  App.)  645. 

Where  there  is  a  special  answer  not  pleading 
collusion  between  plaintiff  and  his  grantor  in 

the  purchase  of  school  lands,  such  issue  cannot 
be  proven  under  the  plea  of  not  guilty. — Abilene 
Live-Stock  Co.  v.  Guiun  (Tex.  Civ.  App.)  BBS. 

In  trespass  to  try  title  to  school  lands,  it  was 
proper  to  exclude  a  lease  of  the  land  to  plain- 
tiff's grantor,  where  the  grantor  had  afterward-* 
made  an  application  to  purchase.— Abilene  Live- 
stock Co.  v.  Guinn  (Tex.  Civ.  App.)  S85. 
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No  error  is  committed  in  refusing  a  charge 
substantially  given  in  the  general  charge.— Hous- 
ton &  T.  C.  Ry.  Co.  v.  Loeffler  (Tex.  Civ.  App.) 
636. 

Refusal  of  special  instruction  is  not  prejudi- 
cial, where  it  was  impliedly  given  in  the  general 
charge,  and  was  stated  to  the  jury  when  the 
evidence  was  admitted. — Weatherford  v.  Mc- 
Padden  (Tex.  Civ.  App.)  54& 

It  is  not  error  to  refuse  to  give  a  requested  in- 
struction when  the  requested  instruction  is  em- 
braced in  the  charge  given. — Hitchier  v.  Boyles 
(Tex.  Civ.  App.)  648. 

An  instruction  held  properly  refused  where  it 
was  based  on  a  theory  not  supported  by  the 
evidence.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Williams 
(Tex.  Civ.  App.)  653. 

There  was  no  error  in  refusing  special  charges 
substantially  embraced  in  the  charges  given. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  St. 
Clair  (Tex.  Civ.  App.)  666. 

S  7.  Verdict. 

A  judgment  for  slander  will  not  be  reversed 
because  the  jury  erroneously  assessed  the  dam- 
ages in  a  lump,  as  exemplary  damages. — Court- 
ney v.  Blackwell  (Mo.)  668. 

A  request  that  a  jury  case  be  submitted  on 
special  issues  comes  too  late  after  the  main 
charge  has  been  given.— Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Cody  (Tex.  Sup.)  329. 

i  8.    Trial  by  court. 

A  finding  based  on  excluded  evidence,  and  a 
conclusion  of  law  resulting  therefrom,  held  erro- 
neous.— Thompson  v.  Johnson  (Tex.  Sup.)  23. 

S  0.    Waiver  and  correction  of  irregu- 
larities and  errors. 

Refusal  to  withdraw  an  itemized  statement 
of  plaintiff's  claims  from  the  jury,  held  no 
ground  for  complaint,  after  defendant  had  con- 
sented to  the  jury  taking  it— National  Bank 
of  Dangerfield  v.  Ragland  (Tex.  CIt.  App.)  661. 

TROVER  AND  CONVERSION. 

Evidence  held  insufficient  to  show  conversion. 
—Herring  v.  Herring  (Tex.  OIv.  App.)  886. 

TRUSTEE  PROCESS. 

See  "Garnishment*'' 

TRUSTS. 

Combinations  to  monopolise  trade,  ate  "Monopo- 
lies." 

Trust  deeds,  see  "Mortgages." 

f  1.    Creation,  existence,  and  validity. 

The  fact  that  a  deed  executed  by  a  married  wo- 
man, conveying  her  property  to  another  in  trust 
for  herself  for  life,  remainder  to  her  children, 
does  not  reserve  to  her  the  power  to  revoke,  does 
not  render  it  invalid,  where  the  purpose  of  the 
deed  was  to  secure  the  grantor  against  the  im- 
portunities and  influence  of  her  improvident  hus- 
band, who  was  wasting  her  estate.— Middle  ton 
v.  Shelby  County  Trust  Co.  (Ky.)  156. 

Money  obtained  on  an  insolvent  bank's  note 
does  not  where  deposited  as  assets,  become  a 
trust  fund  for  guarantors  of  the  note,  induced 
by^fraud  to  guaranty  it — Storta  v.  George  (Mo.) 

Delivery  of  a  trust  deed  to  the  trustee  held  a 
good  delivery  to  the  creditors  secured,  unless  they 
disclaim  in  reasonable  time.— Kingman  &  Co.  v. 
Cornell-Tebbetts  Machine  &  Buggy  Co.  (Mo.) 
727. 

The  acceptance  of  an  order,  and  the  receipt 
of  money  thereunder,  on  condition  that  certain 
claims  against  the  drawer  of  the  order  be  paid, 
held  to  create  an  enforceable  trust  in  faror  of 


the  owners  of  such  claims.— Springs  v.  Cooper 
(Tenn.  Ch.  App.)  997. 

f  2.   Construction  and  operation. 

Deed  of  wife  construed,  and  held  to  convey 
all  her  interest  in  the  land.— Ryland  v.  Banks 
(Mo.)  720;  Jones  v.  Buford,  Id. 

A  wife  held  entitled  to  convey  the  equitable 
title  to  land  neld  in  trust  for  her  separate  es- 
tate, without  the  trustee  joining. — Ryland  v. 
Banks  (Mo.)  720;  Jones  v.  Buford,  Id. 

i  3.    Management  and  disposal  of  trust 
property. 

Where  an  alienation  of  a  married  woman's 
interest  in  a  trust  created  for  her  benefit  wis 

incompatible  with  the  purposes  of  the  trust 
she  has  no  power  to  alienate  such  interest 
though  not  restricted  in  the  trust  deed.— Mon- 
day v.  Vance  (Tex.  Civ.  App.)  346. 

A  deed  purporting  to  convey  a  moiety  of  an 
estate  previously  conveyed  to  a  trustee  \M  not 
void,  but  a  conveyance  of  the  grantors'  remain- 
der.—Monday  v.  Vance  (Tex.  Civ.  App.)  846. 

i  4.    Establishment  and  enforcement  of 
trust. 

It  was  error  to  sustain  a  demurrer  to  the  an- 
swer of  a  trustee,  pleading  the  misappropriation 
by  his  attorney  of  the  trust  fund  sued  for. 
though  some  facts  were  alleged  tending  to  show 
defendant's  negligence  in  retaining  his  attorney 
after  he  should  have  known  of  the  misappropria- 
tion of  a  part  of  the  fond,  as  these  facts  may 
be  capable  of  explanation.— Stewart's  Adm'r  v. 
Carneal  (Ky.)  800. 

The  fact  that  laborers  sue  and  obtain  judg- 
ment against  the  contractor  for  their  claims 
does  not  bar  them  from  afterwards  suing  to 
enforce  an  express  trust  to  pay  the  claims.— 
Springs  v.  Cooper  (Tenn.  Ch.  App.)  997. 

UNDERTAKINGS. 

See  "Bonds." 


UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  |  2. 

UNITED  STATES. 

See  "United  States  Commissioners";  "United 

States  Marshals." 
Courts,  Bee  "Courts/'  g  3. 
Public  lands,  see  "Public  Lands,"  f  1. 

UNITED  STATES  COMMISSIONERS. 

A  United  States  commissioner  held  to  have 
jurisdiction  of  an  action  for  damages  for  the 
removal  of  buildings  and  fences  from  lands, 
where  they  were  erected  under  an  agreement 
which  did  not  make  them  fixtures. — Morrow  v. 
Burney  (Ind.  T.)  1078. 

UNITED  STATES  MARSHALS. 

Marshal  held  not  liable  on  his  bond  for  the  acts 
of  a  deputy  and  posse,  where  they,  without  bis 
knowledge,  started  without  a  writ  in  search  of 
a  horse  thief,  and  shot  an  innocent  party.— 
Chandler  v.  Rutherford  (Ind.  T.)  981. 

UNLAWFUL  ASSEMBLY. 

Indictment  for  unlawful  assembly  under  Pea. 
Code,  art.  309,  held  insufficient.— Bradford  v. 
State  (Tex.  Or.  App.)  879. 

Evidence  held  not  to  show  a  meeting  to  be  an 
"unlawful  assembly."— Holm  an  v.  State  (Tex. 
Cr.  App.)  879. 


INDEX. 


UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USURY. 

(  1.    TJrorions   contracts   and  transae- 
tloaa. 

An  alleged  sale  in  consideration  of  a  loan 
held  merely  a  cover  for  a  usurious  loan,  and 
void.— Sparks  v.  Robinson  (Ark.)  460. 

It  is  error  to  give  judgment  for  a  greater  rate 
of  interest  than  6  per  cent.,  though  usury  is 
not  pleaded.— Vittetow  v.  Ames  (Ky.)  1. 

Under  Rev.  St.  art.  3097,  a  stipulation  that, 
on  failure  to  repay  a  loan  at  maturity,  the  debtor 
shall  pay  for  its  detention  a  sum  in  excess  of  the 
legal  rate  of  interest,  is  void.— Parks  t.  Lubbock 
(Tex.  Sup.)  322. 

Where  alleged  usury  consisted  in  adding  in- 
terest to  the  note,  which  has  been  paid,  parol 
testimony  is  admissible  to  show  the  amount  of 
interest  included  in  the  note. — National  Bank 
of  Dangerfield  v.  Ragland  (Tex.  Civ.  App.)  661. 

The  penalty  prescribed  by  Rev.  St  V.  S.  f 
5198,  for  usurious  interest  charged  by  national 
banks,  may  be  recovered  within  two  years  after 
payment  of  the  interest. — National  Bank  of  Dan- 
gerfield v.  Ragland  (Tex.  Civ.  App.)  661. 

A  contract  to  erect  a  house  for  a  price  to  be 
paid  in  installments  held  not  a  contract  to  loan 
money,  subject  to  the  usury  laws.— Cain  v.  Texas 
Building  &  Loan  Ass'n  (Tex.  Civ.  App.)  879. 

VACATION. 

Of  attachment,  see  "Attachment,"  {  4. 
Of  default  judgment,  see  "Judgment,"  i  2. 
Of  judgment,  see  "Judgment,"  f  6. 

VARIANCE. 

Between  pleading  and  proof  in  civil  action,  see 

"Pleading,"  f  7. 
  in  criminal  prosecutions,  see  "Indictment 

and  Information,"  §  5. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Contracts  within  the  statute,  see  "Frauds,  Stat- 
ute of,"  |2. 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," t  8. 

Specific  performance  of  contract,  see  "Specific 
Performance,"  f  1. 

|  1.    Requisites  and  validity  of  contract. 

Possession  of  land  by  one  holding  under  a 
bond  for  a  title  is  notice  to  the  obligor's  cred- 
itors of  the  obligee's  title.— Strauss  v.  White 
(Ark.)  64. 

A  contract  purporting  to  be  for  the  sale  of 
land,  which  provided  for  the  forfeiture  of  a  5 
per  cent,  cash  payment,  amounting  to  (12,500, 
in  the  event  the  second  payment  should  not  be 
made  at  the  time  stipulated,  cannot  be  regarded 
as  a  mere  option.— Allison  v.  Cocke's  Ex'rs  (Ky.) 
593;  Same  v.  Preston's  Ex'rs,  Id. 

|  2.    Construction  and  operation  of  con- 
tract. 

A  contract  calling  for  a  warranty  deed  means 
a  perfect  title  to  the  purchaser.  —  Tupy  v. 
Koconrek  (Ark.)  69. 

Where  a  debtor  conveyed  land  to  his  creditor, 
reciting  the  amount  of  his  debt  as  the  consider- 
ation, certain  acts  of  the  creditor  held  to  be  in- 
consistent with  his  claim  that  there  was  a  parol 
agreement  that,  if  the  land  should  not  sell  for 
enough  to  pay  the  debt,  the  debtor  would  make 
up  the  deficit— Shrivner  v.  Young  (Ky.)  168. 


I  3.   Modification  or  rescission  of  eoi  > 
tract. 

In  an  action  to  rescind  a  sale  of  mortgag  I 

lands,  the  mortgagee  should  be  made  a  part  , 

where  the  vendee  nod  executed  a  contract  wi  i 

the  mortgagee  obligating  himself  to  pay  £  < 
mortgage.— Hoover  v.  Binkley  (Ark.)  73. 

A  vendor  of  mortgaged  lands,  conveyed  i 
consideration  of  the  vendee's  assuming  tl 
mortgage,  is  not  entitled  to  a  rescission  on  tl 
ground  of  mistake  or  fraud,  without  placing, 
offering  to  place,  the  vendee  in  statu  quo.  - 
Hoover  v.  Binkley  (Ark.)  73. 

One  is  not  entitled  to  a  rescission  of  a  co  ■ 
tract  merely  because  he  was  old,  in  feeb  < 
health,  and  in  financial  trouble  when  he  ex 
cuted  it— Hoover  v.  Binkley  (Ark.)  73. 

The  existence  of  a  mortgage  to  secure  a  de  : 
due  in  18  months,  without  the  privilege  of  pa 
ment  before  maturity,  did  not  justify  the  pu  ■ 
chaser's  refusal  to  accept  a  deed  when  tendere  , 
no  objection  on  that  account  having  been  offe  - 
ed  when  the  mortgage  was  discussed  prior  '  i 
that  date.— Allison  v.  Cocke's  Ex'rs  (Ky.)  59  ; 
Same  v.  Preston's  Ex'rs,  Id. 

i  4.    Performance  of  contract 

A  contract  for  the  purchase  of  two  separa  < 
quarters  of  land  cannot  be  severed.— Tupy 
Kocourek  (Ark.)  69. 

Where  a  deed  Is  lost  a  quitclaim  to  repla<  ' 
it,  executed  to  heirs  of  grantees,  is  not  witnoi  : 
consideration. — Hill  v.  Jackson  (Tex.  Civ.  App  i 
357. 

On  a  conveyance  of  39,800  acres,  with  1  i 
days'  time  to  determine  whether  the  field  not<  i 
contained  such  number  of  acres,  the  vendee,  t  • 
accepting  the  deed,  takes  the  risk  of  the  numbt  ■ 
of  acres,  and  a  shortage  of  62  acres  in  sue  i 
surveys  does  not  authorize  damages.— Kin  ; 
County  Land  &  Live-Stock  Co.  v.  Thomso  i 
(Tex.  Civ.  App.)  890. 

i  5.    Rights  and  liabilities  of  parties. 

A  grantee,  for  value,  without  notice,  in 
quitclaim    deed,    acquires    the    same    right  ; 
against  an  unrecorded  deed  as  any  other  ii  - 
nocent  purchaser.— Elliott  v.  Bufflngton  (Mo  i 
408. 

Record  of  a  trust  deed  acknowledged  befor  < 
the  trustee  is  not  constructive  notice  to  pui 
chasers.— German-American  Bank  v.  Carondek 
Real-Estate  Co.  (Mo.)  091. 

Rev.  St  1889,  §  4864,  making  records  of  in 
properly  acknowledged  deeds  notice,  does  nc 
opply  to  deeds  recorded  after  its  passage.— Gei 
man-American  Bank  v.  Carondelet  Real-Estat 
Co.  (Mo.)  691. 

Persons  buying  land  held  chargeable  with  nc 
tice  of  a  vendors  lien  note  and  its  assignment 
where  recorded  deed  refers  to  the  note  and  re 
cites  its  assumption.— Smith  v.  Farmers'  Loa: 
&  Trust  Co.  (Tex.  Civ.  App.)  515. 

Pre-existing  debt  will  not  support  claim  o 
bona  fide  purchaser.— Pride  v.  Whitfield  (Tes 
Civ.  App.)  1100. 

i  6.    Remedies  of  vendor. 

Where  notes  are  assigned  by  the  purchaser  t 
the  vendor  as  consideration  for  land,  the  Hei 
retained  in  the  deed  secures  only  the  impliei 
liability  of  the  purchaser  as  assignor,  and  whe: 
he  is  released  from  such  liability  the  lien  1 
discharged.— Pritchett  v.  Hape  (Ky.)  608. 

Where  C,  who  held  four  purchase-money  note 
of  D.,  proposed  "to  surrender"  two  of  them  t 
the  widow  of  D.  for  a  note  in  which  D.  wa 
surety  for  his  father,  saying  that  this  won) 
leave  two  of  the  notes  unpaid,  and  this  propoal 
tion  was  accepted  by  the  widow,  who  paid  d 
the  note  in  which  D.  was  surety,  there  was  no 
a  Bale  of  the  two  notes  to  the  widow,  althoug 
they  were  indorsed  by  C,  and  therefore  th 
lien  exists  for  the  sole  benefit  of  a  bona  fid 
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purchaser  of  the  other  two  notes.— Hewitt  v. 
Dodd  (Ky.)  796. 

Execution  by  vendor  of  deed  to  correct  de- 
scription in  previous  deed  htld  not  to  discharge 
the  land  from  the  lien  reserved  in  first  deed.— 
Smith  v.  Ojerholm  (Tex.  Civ.  App.)  37. 

In  action  to  foreclose  lien,  defect  of  title  held 
no  defense  where  fraud  was  not  alleged.  — 
Knight  v.  Coleman  County  (Tex.  Civ.  App.)  258. 

8  7.    Remedies  of  purchaser. 

Failure  of  a  petition  for  damages  for  non- 
performance of  a  land  contract  to  allege  per- 
formance on  plaintiff's  part  is  cured  by  denial 
of  such  performance  in  the  answer.— Ricketts  v. 
Hart  (Mo.)  825. 

In  an  action  to  recover  damages  for  nonde- 
livery of  possession  of  premises  sold,  it  is  not 
error  to  permit  defendant's  former  tenant  to 
testify  that  an  agreement  to  vacate  was  pro- 
cured by  fraud,  where  the  defense  is  that  plain- 
tiff knew  the  premises  were  leased,  and  also  of 
the  agreement  to  vacate. — Jaeger  v.  Biering 
(Tex.  Civ.  App.)  60. 

VENUE. 

Of  criminal  prosecutions,  see  "CriminHl  Law," 
t  2. 

8  1.    Nature  or  subject  of  action. 

Service  of  process  in  the  county  in  which  the 
action  was  brought  gives  jurisdiction  to  render 
judgment  for  the  price  of  logs  sued  for,  and  to 
enforce  a  lien  on  the  logs,  though  it  be  also 
sought  to  enforce  a  lien  on  real  estate  situated 
in  another  county.— Tilford  v.  Dotson  (Ky.)  583. 

Standing  trees  marked  and  designated  and  sold 
in  contemplation  of  immediate  severance  from 
the  soil  are  personal  property,  and  an  action  to 
enforce  a  vendor's  lien  thereon  may  be  brought 
in  a  county  in  which  none  of  the  trees  are  situ- 
ated.—Tilford  v.  Dotson  (Ky.)  583. 

Under  Civ.  Code  Prac.  i  72,  an  action  against 
an  incorporated  building  association  to  recover 
usury  growing  out  of  a  loan  may  be  brought 
in  the  county  in  which  the  contract  was  made. 
— Louisville  Savings,  Loan  &  Building  Ass'n  v. 
Harbeson  (Ky.)  787. 

8  2.    Change  of  venue  or  place  of  trial. 

Under  Rev.  St  1889,  §  2262,  as  amended  by 
Laws  1895,  p.  93,  the  court  need  not,  before 
ordering  a  change  of  venue  because  of  his  dis- 
qualification, ask  the  parties  if  they  will  agree 
on  a  special  judge,  or  consent  to  the  election 
of  one. — State  ex  rel.  Herriford  v.  McKee  (Mo.) 
421. 

Pleas  of  privilege  to  be  sued  in  counties  of 
their  domicile  held  waived  by  defendants.— 
Moody  v.  First  Nat.  Bank  (Tex.  Civ.  App.)  523. 

Defendants,  having  waived  privilege  to  be 
sued  in  the  counties  of  their  domicile,  cannot 
assert  privilege  of  being  sued  in  county  where 
the  land  involved  is  situated.— Moody  v.  First 
Nat.  Bank  (Tex.  Civ.  App.)  523. 


VERDICT. 


"Trial," 


Directing  verdict  in  civil  actions, 
I  5. 

In  civil  actions,  see  "Trial,"  8  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  26. 

Necessity  of  conformity  of  judgment,  see  "Judg- 
ment,'7 8  3. 


Operation  and  effect  as  curing  defects  in  plead- 
ings, see  "Pleading,"  $  8. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 


see  "Pleading,"  $  8. 
r  on  appeal  c 
(and  Error,'1  §  19. 

VERIFICATION. 

Of  pleading,  see  "Pleading,"  §  6. 


VILLAGES. 

See  "Municipal  Corporations," 

VINDICTIVE  DAMAGES. 

See  "Damages,"  f  3. 

WAIVER. 

See  "Estoppel." 

Of  defects  in  pleadings,  see  "Pleading,"  {  8. 
Of  irregularities  occurring  at  trial,  see  "Trial,*' 
8  9. 

Of  objections  to  admission  of  evidence  in  crim- 
inal prosecutions,  see  "Criminal  Law,"  §  19. 

  to  jurisdiction  by  appearance,  see  "Appear- 
ance." 

Of  right  to  trial  by  jury,  see  "Jury,"  |  1. 


WARDS. 

See  "Guardian  and  Ward." 

WARRANT. 

Orders  for  payment  from  public  funds, 
nicipal  Corporations,"  }  9. 


"Mn- 


WATERS  AND  WATER  COURSES. 

See  "Levees." 

g  1.    Natural  water  courses. 

One  who  deflected  the  current  held  liable  to 
another  riparian  owner,  regardless  of  any  negli- 
gence.—Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Clark 
(Ind.  T.)  962. 


{  2.   Artificial    ponds,  reservoirs, 
channels,  dams,  and  lowage. 

In  an  action  for  overflowing  lands,  a  com- 
plaint which  alleges  that  plaintiff  has  been  dam- 
aged in  a  specified  amount  is  sufficient,  and  it 
need  not  allege  the  value  before  and  after  the 
flooding.— St.  Louis  Trust  Co.  v.  Banibrick  (Mo.) 
706. 

In  an  action  to  recover  for  overflowing  land, 
an  instruction  that  the  jury  may  take  into  con- 
sideration the  rental  value  of  a  quarry  in  de- 
termining Its  value  is  not  erroneous,  as  that  is 
one  of  the  criterions  by  which  its  value  may 
be  determined— St.  Louis  Trust  Co.  v.  Barn- 
brick  (Mo.)  706. 

In  an  action  to  recover  for  overflowing  plain- 
tiff's land,  it  is  error  to  give  an  instruction  that 
the  measure  of  plaintiff's  damages  is  the  differ- 
ence between  its  value  just  before  the  act  caus- 
ing the  overflow  and  afterwards,  where  there 
has  been  no  evidence  as  to  its  value  at  such 
times.— St.  Louis  Trust  Co.  v.  Bambrick  (Mo.) 
706. 

WAYS. 

Private  rights  of  way.  see  "Easements."  8  1. 
Public  ways,  see  "Highways";  "Municipal  Cor- 
porations," 8  7. 

WILLS. 

See  "Executors  and  Administrators.'" 

8  1.    Contracts  to  devise  or  bequeath. 

Plaintiff  is  entitled  to  a  lien  upon  the  renl 
estate  agreed  to  be  given  or  devised  to  her 
for  the  value  of  her  services.— Thomas  y.  Feese 
(Ky.)  150. 

8  8.   Requisites  and  validity. 

Where  the  names  of  the  testator  and  the  sub- 
scribing witnesses  to  a  will  were  cut  therefrom 
by  testator's  direction,  and  in  his  presence,  with 
the  intention  to  revoke  the  will,  there  was  a 
revocation;  and  as  the  will  was  not  re-executed, 
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as  required  by  statute,  after  certain  additions 
were  made  thereto,  neither  the  original  nor  the 
new  will  is  valid— Sander's  Adm'r  v.  Babbitt 
(Ky.)  163. 

Where  a  will  by  which  testatrix  devised  all 
her  property  to  her  husband  was  drawn  by  a 
notarv,  at  the  request  of  her  father-in-law,  when, 
so  far  as  appears,  she  had  not  expressed  any  de- 
sire to  make  a  will,  and  was  executed  by  her 
when  in  a  weak  condition,  and  in  the  presence 
of  no  one  but  members  of  the  family  of  her 
father-in-law,  at  whose  home  she  was  staying, 
the  jury  were  warranted  in  finding  against  tne 
will,  there  being  no  other  evidence  that  she 
desired  to  make  such  a  disposition  of  her  prop- 
erty— Marshall  v.  Kendrick  (Ky.)  66S. 

A  deed  executed  by  a  grantor,  but  never  deliv- 
ered, will  not,  after  his  death,  be  treated  as  a 
testamentary  disposition.— Blackman  v.  Schier- 
man  (Tex.  Civ.  App.)  880. 

S  3.  Construction. 

Under  a  devise  to  testator's  infant  grandson 
for  life,  with  remainder  to  the  legal  neirs  of 
his  body,  but,  if  he  should  have  no  bodily 
heirs,  then  that  portion  of  the  estate  devised 
to  them  "which  is  remaining"  should  go  to 
other  persons,  the  grandson  is  entitled,  upon 
reaching  21  years  of  age,  to  the  possession  of 
the  estate  devised,  the  remainder-men  being 
entitled  only  to  the  estate  remaining  at  his 
death.— CoUiver  v.  Taylor  (Ky.)  432. 

Under  a  devise  of  land  to  testator's  wife  for 
life,  remainder  to  his  son,  with  a  provision  that, 
"should  he  die  leaving  no  children  or  descend- 
ants, the  said  estate  must  revert  to  my  legal 
heirs,"  the  son,  having  survived  the  widow, 
takes  the  fee,  as  the  words  "should  he  die  leav- 
ing no  children"  refer  to  a  dying  before  the 
death  of  the  life  tenant— Weakley  v.  Hanna 
(Ky.)  570. 

A  will  held  to  mean  that  an  undivided  one- 
third  of  the  testator's  land  should  be  distribut- 
ed to  the  children  of  his  son  living  when  the 
eldest  became  of  age.— Thomas  v.  Thomas  (Mo.) 
111. 

A  will  construed,  and  held  that  devisee  had 
absolute  power  to  devise  or  convey  the  property. 
—Watson  v.  Watson  (Tex.  Civ.  App.)  1106. 

i  4.   Rights  and  liabilities  of  devisees 
and  legatees. 

Where  a  widow  accepts  the  provisions  of  her 
husband's  will,  she  takes  the  entire  property 
subject  to  his  debts,  and  cannot  claim  either 
homestead  or  dower  ngninst  his  creditors.— Har- 
rison v.  Taylor's  Adm'r  (Ky.)  193. 

Averment  in  pleading,  in  action  by  pretermit- 
ted heirs  against  legatee  for  contribution,  that 
will  was  procured  by  undue  influence,  is  incon- 
sistent with  claim  for  contribution. — Banks  v. 
Galbraith  (Mo.)  105. 

In  an  action  by  pretermitted  heir  against 
legatee  for  contribution,  joinder  in  same  count 
of  the  complaint  of  allegations  showing  right 
to  contribution,  and  allegations  claiming  undue 
influence  in  execution  of  will,  is  a  commingling 
of  inconsistent  causes  of  action  in  same  count. 
—Banks  v.  Galbraith  (Mo.)  106. 

Will  construed,  and  held  to  charge  legacies  on 
the  real  estate,  except  the  homestead. — Smith  v. 
Cairns  (Tex.  Sup.)  488. 

WITNESSES. 

See  "Evidence." 

Opinions,  see  "Evidence,"  f  10. 

Perjury,  see  "Perjury." 

Testimony  of  accomplices,  see  "Criminal  Law," 
8  12. 

|  1.    Attendance,   production   of  docu- 
ments, and  compensation. 

Defendant  held  entitled  to  show  the  arrange- 
ment he  had  with  a  witness  for  his  compensa- 


tion, where  the  witness  stated,  on  cross-examina- 
tion, that  he  was  to  receive  an  exorbitant  sum 
for  testifying.— Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Mitchell  (Tex.  Civ.  App.)  662. 

I  2.  Competency. 

Station  agent  held  competent  to  testify  as  to 
compensation  of  fireman.— Missouri,  K.  &  T. 
Ey.  Co.  v.  Elliott  (Ind.  T.)  1067. 

Chief  train  dispatcher  held  competent  to  tes- 
tify as  to  who  was  train  dispatcher  at  a  certain 
point.— Missouri,  K.  &  T.  Hy.  Co.  v.  Elliott 
(Ind.  T.)  1067. 

A  debtor  is  not  a  competent  witness  for  his 
creditor,  who  seeks  to  be  substituted  to  his 
rights,  as  to  a  transaction  with  a  person  since 
deceased.— Thomas  v.  Payne  (Ky.)  450. 

A  child  12  years  of  age  was  a  competent  wit- 
ness, though  she  refused  to  state  whether  she 
and  her  father  and  mother  had  agreed  upon 
what  they  each  should  state  on  the  trial,  the 
weight  to  be  given  her  testimony  being  a  matter 
for  the  jury.— Flannery  v.  Commonwealth  (Ky.) 
572. 

One  to  whom  a  note  was  given  in  trust  for 
another  by  a  person  since  deceased  is  a  com- 
petent witness  for  the  cestui  que  trust  to  estab- 
lish the  gift.— Bright's  Ex'rs  v.  Swinebroad 
(Ky.)  578. 

Uader  Civ.  Code  Prac.  §  606.  either  husband 
or  wife,  bat  not  both,  may  testify  for  the  wife 
in  an  action  brought  by  her  alone;  but  if  the 
wife  elects  to  have  the  husband  testify,  he  may 
not  testify  as  to  transactions  with  a  person  since 
deceased,  as  the  wife  herself  would  not  be  a 
competent  witness  as  to  such  transactions.— 
Bright's  Ex'rs  v.  Swinebroad  (Ky.)  678. 

The  wife  of  deceased  is  a  competent  witness 
for  the  commonwealth,  to  prove  the  dying  dec- 
laration of  her  husband.— Hilbert  v.  Common- 
wealth (Ky.)  817. 

One's  diary  or  memorandum  of  an  account 
with  a  person  subsequently  deceased  is  inad- 
missible against  his  executor,  under  Acts  1860- 
70,  c.  78.  i  2.— Nance  v.  Callender  (Tenn.  Ch. 
App.)  1025. 

Testimony  of  a  wife  as  to  communication  of 
her  husband  held  incompetent,  under  Code  Cr. 
Proc.  art.  774.— Williams  v.  State  (Tex.  Cr. 
App.)  224. 

A  child  of  six  held  to  understand  the  nature  of 
an  oath,  and  hence  to  be  competent. — Scroggins 
v.  State  (Tex.  Cr.  App.)  232. 

A  witness  is  not  incompetent  for  the  state  by 
reason  of  his  having  been  indicted  for  the  same 
offense.— Duncan  v.  State  (Tex.  Cr.  App.)  372. 

A  general  manager  of  a  corporation  is  not  a 
party  to  an  action  wherein  such  corporation  is 
plaintiff,  within  Sayles'  Civ.  St.  art  2302,  re- 
lating to  evidence  of  any  transaction  with  a  de- 
cedent—Colonial &  U.  S.  Mortg.  Co.  v.  Thed- 
ford  (Tex.  Civ.  App.)  263. 

Rev.  St  art.  2302,  held  not  to  apply  to  an  ac- 
tion against  executors  who  are  trustees  for  lega- 
tees.—Clark  v.  Clark  (Tex.  Civ.  App.)  337. 

In  an  action  against  legatees,  held  not  errone- 
ous to  permit  defendants  to  testify  as  to  con- 
versations with  testator  when  they  were  called 
by  plaintiff.— Clark  v.  Clark  (Tex.  Civ.  App.)  337. 

A  statement  of  a  fact  made  by  a  client  to  his 
attorney,  to  be  alleged  in  a  pleading,  is  not  a 
confidential  communication  between  attorney 
and  client.— San  Antonio  &  A.  P.  Ry.  Co.  v. 
Brooking  (Tex.  Civ.  App.)  537. 

In  an  action  by  an  executor,  testimony  as  to 
the  contents  of  a  letter  written  by  defendant  to 
deceased  ltcld  inadmissible,  under  Rev.  St.  f 
2M02.— Blackman  v.  Schierman  (Tex.  Civ.  App.) 
886. 
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|  3.  Examination. 

Where  evidence  as  to  statements  made  by  a 
witness  inconsistent  with  his  testimony  has 
been  admitted,  the  court  should  allow  him  to 
be  recalled,  and  to  state  the  whole  of  the  con- 
versation referred  to.  so  as  to  show  that  there 
was  a  misunderstanding,  and  that  what  he  then 
said  was  not  inconsistent  with  his  testimony. — 
Louisville  &  N.  R.  Co.  v.  Alumbaugh's  Adm'r 
(Ky.)  18. 

On  a  trial  for  manslaughter  it  was  error  to 
permit  the  commonwealth  to  show  upon  the 
cross-examination  of  accused  as  a  witness  that 
he  had  been  indicted  for  carrying  a  pistol  and 
for  shooting  from  ambush. — Parker  v.  Common- 
wealth (Ky.)  673. 

Error  in  allowing  certain  cross-examination  of 
an  impeachingwitness  held  prejudicial.— Hamil- 
ton v.  State  (Tex.  Cr.  App.)  217. 

A  witness  introduced  to  impeach  the  prosecu- 
trix by  showing  her  testimony  on  a  former  trial 
cannot  be  cross-examined  by  asking  him  if  he  . 
believed  the  testimony  of  prosecutrix  on  the  for-  I 
mer  trial— Hamilton  v.  State  (Tex.  Cr.  App.) 
217.  I 

State's  attorney  held  properly  permitted  to  read  ■ 
the  former  testimony  of  an  unwilling  witness  to 
refresh  his  memory.— Carpenter  v.  State  (Tex. 
Cr.  App.)  227. 

Refusal  to  permit  accused  to  explain  why  he 
had  not  given  certain  testimony  on  a  former 
trial  held  error.— Turner  v.  State  (Tex.  Cr.  App.) 
366. 

Leading  questions  may  be  propounded  to  an 
unwilling  prosecuting  witness  whose  testimony 
had  been  given  at  a  previous  trial. — Duncan  v. 
State  (Tex.  Cr.  App.)  372. 

An  accused  cannot  object  to  the  testimony 
of  a  co-principal  on  the  ground  that  it  would 
tend  to  incriminate  him.— Duncan  v.  State  (Tex. 
Or.  App.)  872. 

Under  Code  Cr.  Proc.  art.  404,  held  incompe- 
tent to  cross-examine  a  witness  as  to  his  testi- 
mony before  the  grand  jury. — Christian  v.  State 
(Tex.  Cr.  App.)  903. 

In  a  criminal  prosecution,  held  error  to  allow 
the  state  to  cross-examine  defendant  to  show 
that  he  refused  to  produce  a  bill  of  sale  before 
the  grand  jury  on  the  ground  that  it  would  tend 
to  incriminate  him.— Wilson  v.  State  (Tex.  Cr. 
App.)  016. 

The  constitutional  right  of  the  accused  to  re- 
frain from  giving  evidence  against  himself  ap- 
plies to  the  giving  of  testimony  before  the  grand 
jury.— Wilson  v.  State  (Tex.  Cr.  App.)  916. 

The  right  of  accused  to  refuse  to  give  incrimi- 
nating evidence  protects  him  from  being  requir- 
ed to  produce  private  papers. — Wilson  v.  State 
(Tex.  Cr.  App.)  916. 

A  witness  may  refresh  his  recollection  by  the 
testimony  taken  down  by  him  in  the  grand-jnry 
room— Luttrell  v.  State  (Tex.  Cr.  App.t  930. 

It  is  not  error  to  permit  a  witness  to  be  re- 
called and  testify  that  he  forgot  about  a  cer- 
tain matter  when  lie  first  testified,  when  it  has 
been  shown  that  he  has  made  statements  incon- 
sistent with  his  testimony.— Texas  &  P.  Ry.  Co. 
v.  Goldman  (Tex.  Civ.  App.)  275. 

Allowing  leading  question  where  one  answered 
slowly,  and  appeared  not  disposed  to  tell  any- 
thing he  could  avoid,  held  not  error.— Missouri, 


K.  &  T.  Ry.  Co.  of  Texas  v.  Scarborough  (Tex. 
Civ.  App.)  356. 

S  4.   Credibility,  impeachment,  Matm- 
dietion,  and  corroboration. 

A  witness  cannot  be  contradicted  by  showing 
that  he  has  made  statements  inconsistent  with 
bis  testimony,  unless  he  has  first  been  asked  as 
to  such  statements.— Louisville  &  N.  R.  Co.  v. 
Alumbaugh'a  Adm'r  (Ky.)  18. 

A  witness  cannot  be  contradicted  by  proof 
that,  on  a  prior  occasion,  he  expressed  an  opin- 
ion at  variance  with  the  fact  testified  to  by  him. 
—Sweeney  v.  Kansas  City  Cable  Ry.  Co.  (Mo.) 

682. 

It  is  sufficient  predicate  for  the  impeachment 
of  a  witness  to  ask  her  if  she  "had  not  testified 
before  the  grand  jury  on  a  former  occasion"  to 
certain  facts.— Turner  v.  State  (Tex,  Cr.  App.) 

306. 

After  defendant  takes  the  stand,  and  testifies, 
the  state  may  recall  him  to  lay  a  predicate  for 
his  impeachment,  the  same  as  other  witnesses. 
—Clay  v.  State  (Tex.  Cr.  App.)  370. 

A  charge  on  the  effect  of  impeaching  a  witness 
held  erroneous.— Poyner  v.  State  (Tex.  Or.  App.t 
376. 

Evidence  held  admissible  as  matter  of  impeach 
ment— State  v.  Harris  (Mo.)  481. 

Evidence  of  a  witness'  general  reputation  for 
veracity  is  admissible  where  testimony  has  been 
offered  to  show  that  he  had  been  charged  with 
criminal  offenseB.— Luttrell  v.  State  (Tex.  Cr. 
App.)  930. 

Cross-examination  of  defendant's  witness  fcrfrf 
relevant,  justifying  his  impeachment  by  the  tes- 
timony of  an  opposing  witness.— Bean  t.  State 
(Tex.  Cr.  App)  946. 

Where  defendant,  on  trial  for  theft  in  connec- 
tion with  a  burglary,  testified  that  another  plead- 
ed guilty,  he  may,  for  purpose  of  impeachment, 
be  asked  if  he  had  not  been  convicted  of  the  bur- 
glary.— Hargrove  v.  State  (Tex.  Cr.  App.)  1123- 

Evidence  of  the  arrangement  a  litigant  had 
with  a  witness  for  paying  him,  offered  to  con- 
tradict his  statement,  held  not  to  impeach  such 
witness.—  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Mitchell 
(Tex.  Civ.  App.)  662. 

A  witness  cannot  be  impeached  by  showing 
that  he  was  employed  and  discharged  at  an  in- 
definite time  by  the  party  against  whom  be  tes- 
tified—Missouri, K.  &  T.  Ry.  Co.  of  Texas  t. 
St.  Clair  (Tex.  Civ.  App)  666. 

It  is  error  to  permit  the  introduction  of  evi- 
dence to  impeach  a  witness  as  to  an  immaterial 
matter.— Croft  v.  Smith  (Tex.  Civ.  App.)  10«P 

WRITS. 

See  "Certiorari,"  §  1;  "Execution":  "Garnish- 
ment." §  3;  "Habeas  Corpus";  "Injunction": 
"Mandamus";  "Process." 

Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  {  7. 

WRONGFUL  EXECUTION. 


See  "Execution,"  §  6. 
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